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J U D IC IA L  C O M M IT T E E  O F T E E  
P R IV Y  C O U N C IL .

Reported by J. P. A s p in a i.l , Esq., Barrister.at-L&'v.

April 23 and 24, 1873.
(Present,: The Right, Hons. Sir J am e s  W . C o l v il e , 

Sir R. P h il l im o e e , Sir M o n t a g u e  E. S m it h , 
Sir R. p. C o l l ie r .)

T he B o u g a in v il l e  v . T h e  J a m e s  0 .  S te v e n s o n . 

Collision — Sailing ship — Steamer — Duty of—
Lights—Regulations for preventing Collisions at 
Sea, Articles 15 and 16. ,

When a steamer sights a sailing vessel in the night 
time at a distance of three miles, hut, owing to 
the faci uie sailing vessel's lights are not
visible, cannot ascertain the course of the sailing 
vessel, it is the duty of the steamer to slacken 
speed and wait to ascertain that course before 
adopting any decided manoeuvre for the purpose 
of avoiding the sailing vessel. I f  the steamer 
immediately on sighting the sailing vessel adopts 
such a manoeuvre, as by porting, and a collision 
ensue without fault on the part of the sailing 
vessel, the steamer is alone to blame. 

t h e s e  were cross appeals from an interlocutory 
degree or sentence of the Vice-Admiralty Court 
of Gibraltar, in a consolidated cause of damage 
brought by and on behalf of the master and the 
owner of the British steamship James C. Stevenson 
against the French barque Bougainville and her 
freight, for the recovery of damages in respect of 
Josses sustained by the owner, by reason of a col
lision between the two vessels; and by and on 
behalf of the master and the owners of the barque 
■Bougainville, against the steamship James C. 
Stevenson and her freight to recover damages in 
respect of the same collision.

1 he collision oceured between i l  and 12 on 
the night of 29th March 1872 in the Straits of 
Gibraltar.

The case on the part of the James C. Stevenson 
was that she was proceeding under steam, steering 
about due W., with her masthead and side lights 
exhibited and burning brightly, and with a fresh 
wind blowing from the southward, when a vessel 
Under sail, which proved to be the Bougainville, 
was seen ahead at the distance of about three 
piles. The Bougainville was apparently approach
ing in an opposite direction, but no ligh t could 
then be seen on her. The helm of the James C.

V o l . II. , N.S.

Stevenson was ported in order to keep her ontof 
the way of the Bougainville, and the Bougainville 
still appearing to be standing towards the James 0. 
Stevenson, the helm of the
put hard a-port, and the green light of the Bou
gainville was then for the first time seen. The 
engines of the Bougainville were stopped, but a 
coUision occured. the stem of the Bougain
ville  striking the James C. Stevenson on the port

b°The main grounds of blame charged by the 
owner of the James C. Stevenson against the Bou 
gainville  were, that the lights of the latter were 
not so exhibited and placed as to be visible to the 
James 0. Stevenson,and that she (the Bougainville) 
improperly deviated from her course under a star
board helm. . , ,

The case on behalf of the Bougainville wasi that 
she was passing through the Straits of Gibraltar 
on a voyage from Coromandel coast to Marseilles 
on the night of the 29th March 1872, with a crew 
of sixteen hands all told. A t about 11'35 p m. 
of the said 29th March, the wind being west and 
by south, and the weather squallyand obscure 
s i  times, the Bougainville was proceeding through 
the Straits, steering her proper courseeast¡by 
north by compass, with her regulation lights 
properly7 placed and brightly burning, when 
thePmasthead light of a steamer was reported 
about two points on her starboard bow, and 
appearing to be about three miles 
The barque proceeded on her course, and shortly 
afterwards the red lights of the Bteamer became 
visible, and she came on at righ t angestoher 
original course and immediately across the bows 
of The barque by first porting and afterwards bard 
porting her helm, and a collision thereby be 
coming inevitable ; the helm of the barque was pub 
hard a-starboard to deaden the force of the col
li sion, which immediately took place with tre- 
mendous force, the iron stem and pa rt.o fthebow 
of the barque striking the port-bow of th3 ®tea™ 
in a slanting direction, from aft to forward, about 
eleven feefc abaft the stem. #

On the part of the owners of the Bougainville, 
i t  was submitted that the evidence showed tha t
her lights were, before and at the time of t.h® C<J 
lision8 properly placed and brightly burning, l 
accordance with the maritime regulations in re
gard to the lights directed to bo carried by sailing 
vessels, and that her duty was to keep her course,
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which she did, until she put her helm hard-a- 
starboard to ease the blow of the collision, and 
that the duty of the steamer was to have kept 
dear of her, which although she might easily 
Have done, she failed to do.

The learned judge of the Vice Admiralty Court 
held both vessels to blame; the Bougainville, 
because her lights did not give a uniform and un
broken light over an arc of the horizon of ten 
points from the stern to two points abaft the 
beam as required by Articles 3 and 5 of the 
Eegulations for preventing Collisions at Sea, 
which contributed to the collision ; and because 
she neglected to keep her course; the Janies C. 
Stevenson, because she did not make use of the 
means in her pocket for keeping out of the way of 
the Bougainville, which means were sufficient and 
would have accomplished that object, and would 
have been resorted to by a man of ordinary nau
tical experience and prudence, as he was bound on 
ascertaining the Bougainville to be a sailing ship 
to have slackened speed or stopped, or taken other 
means to keep out of the way, and the neglect to 
do so was a breach of Articles 15 and 16 of the 
-Regulations.

Prom this decree the owners of both vessels 
appealed; the owners of the James C. Stevenson 
on the ground that she had by porting her helm 
done all that was necessary to keep out of the way 
ot the Bougainville within Article 15; that she 
was not bound stop and reverse, and that i f  she 
took any erroneous measure, i t  was owing to the 
wane of lights on board the Bougainville;—the 
owners of the Bougainville on the ground that the 
evidence showed that her lights were properly 
placed, and that she kept her course after sighting 
the steamer until immediately before the col
lision.

The facts and arguments are fu lly set out in the 
judgment of the Judicial Committee.

Milward Q.C. and Clarkson for the owners of
tne James (J. /Stevenson,

J^uuralty Advocate (Dr. Deane, Q.C.) and 
Dr. Tristram for the owners of the Bougainville.

April 24.—The judgment of the Court was de
livered by Sir R. P h il l im o e e .—This is an appeal 
from the decision of thejudgeof the Vice-Admiralty 
Court at Gibraltar in a case of collision between a 
steamer and a sailing vessel. The collision took 
place in  the Straits of Gibraltar, according to the 
best conclusion their Lordships can come to from 
m 6 .rev,df,rlce> somewhere about 81- miles east of 
Ia,rifa. ihe nature of the damage was this - The 
saihng vessel ran into the steamer at right angles 
10 feet abaft the stem. The consequences of the 
collision were very serious to both vessels, both 
being obliged to put into Gibraltar on account of 
the damage they received. The learned judge of 
the court below found, upon the evidence, that 
both the vessels were to blame, and he made the 
usuai decree. From that decree appeals have been 
prosecuted to the Judicial Committee of the Privy 
Council by both parties. J

I t  w ill be convenient before stating the conclu
sions at which their Lordships have arrived, to 
notice in the first instanco the case of the steamer 
who appeared as the first plaintiff here, and also in 
the court below. She was called the JamesO.Steven
son. She was ascrew steamer of 1226 tons, and 250 
horse power, and was sailing from Calcutta with a 
general cargo for London. She passed through 
the Suez Canal and arrived at the entrance of the

[P e iv . Co.

Straits of Gibraltar on the night of the 29thMarch. 
She says, that at forty minutes past eleven on 
that night, being eight miles from Tarifa light, 
which bore W. by N., and steering W., and the 
wind, which was squally, being W. inclining to S., 
the night being clear but cloudy (it is not im 
material to observe this), and proceeding at the 
rate of 8] knots an hour; while so proceeding a 
sail was reported right ahead, distant about three 
miles, apparently coming end on; but she says no 
lights were visible. The course which she pur
sued was immediately to port, and she appears 
from the evidence to have hard-a-ported almost 
directly afterwards, by which she fell, before the 
collision took place, seven points off from her 
original course. I t  is important to observe here 
that there is no dispute at all that those on board 
the steamer were perfectly aware that the vessel 
right ahead of them was a sailing ship, and as the 
learned judge of the court below remarked, they 
must have known perfectly well that she was 
coming directly through the Straits with the wind 
directly aft. I t  is also important to observe that 
the captain of the steamer entirely misappre
hended the existing regulation with respect to his 
duty in such circumstances. He says in his evi
dence, “  I  th ink that it  was the duty of the other 
vessel, although a sailing vessel and mvself a 
steamer, to have ported her helm, because she was 
running free, and i t  is the rule of the road ; and I  
say that, although we were meeting each other 
stem on. I t  would be quite different i f  she had 
L66]1 ?i°se hauled'”  ^  ' s hardly necessary to state 
that this opinion of the captain of the steamer is 
directly at variance with the existing regulation 
oi Article 15, viz., that i f  two ships, one of which 
is a sailing ship and the other a steamship,- are 
proceeding m such directions as to involve risk of 
collision, the steamship shall keep out of the way 
of the sailing ship. The steamer ascribes this 
collision to two circumstances; first, to the in
visibility (if I  may use such an expression) of the 
lights on board the sailing vessel—it  not being 
disputed that she carried lights—their invisibility 
resulting from their improper position; and also 
to the sailing vessel having starboarded instead of 
keeping her course That is the case, stated 
briefly, on behalf of the steamer.

The case on behalf of the sailing vessel may be 
also stated in a few words. She was a Drench iron 
barque of very large tonnage, and was coming from 
the Gape of Good Hope to Marseilles. She says that 
on this night, when she was due south of Europa 
Light, and midway between it and Ceuta Light 
she saw the white light of a steamer, which 
proved to be the James C. Stevenson, two points 
on the starboard bow, and distant about three 
miles. Both vessels agree in putting the distance 
at which they were mutually discerned at about 
three miles. She says the wind was W.S.W., ono 
point on the starboard quarter, and her head was 
A by jn . I  hen she gives an account of her sails.

.? says she had her courses, fore and maintop- 
sails, maintop-gallant sails, and two gibs set, the 
starboard clew of the mainsail being hauled up. 
She gives the same account of the night that the 
other vessel does. She says that the white light 
ot the James V. Stevenson was discovered at 11'35 
and that she was supposed to be steering west,’ 
that shortly afterwards the red light of the James 
0. Stevenson was observed, that her course was 
not discovered by those on board the sailing vessel
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until the steamer was seen at about 300 yards 
distant. Then she says that the Bougainville had 
hitherto been kept on her course supposing that 
the steamer would keep out of her way, but upon 
the hull of the James G. Stevenson being dis
covered, and i t  being found that she was coming 
on at righ t angles towards the bows of the Bou
gainville, and i t  being then evident that a collision 
was inevitable, the helm of the Bougainville, was 
put hard to starboard, but the Bougainville only fell 
off one point before the collision. Now she on her 
part ascribes the collision to these three circum
stances, that is by her pleading and by the argu
ment of her counsel, .she says that the collision 
Was caused by the rash and improper conduct of 
the steamer in not waiting to ascertain what 
course the sailing vessel was taking ; she says 
that the steamer ought at all events to have re
versed her engines, which would have been one 
mode of preventing the collision ; and lastly, the 
ship says that if  the steamer did not choose to 
wait, she ought in the first instance to have star
boarded instead of ported.

In  considering this case, i t  will, I  think, be 
convenient to assume in  the first instance that 
the lights were not visible. On that assump
tion what, according to the 15th Article, was 
the clear duty of the steamer ? I t  was to get 
out of the way of the sailing vessel. What 
getting out of the way is must depend, of 
course, on the circumstances of each particular 
case. I t  may be by porting, i t  may be by star
boarding i t  may be by stopping. But according to 
her own version of the story, the steamer was 
aware that the sailing vessel was coming directly 
through the Straits with the wind directly aft, 
but she says that owing to the absence of her 
bghts she had no indication of what course the 
sailing vessel was pursuing. That vessel was 
going at the rate of 8£ or 9 knots an hour, and 
their jo int speed must have been something like 

' or 18 knots. Being, as she says, in uncertainty 
as to the course the sailing vessel was steering, i t  
was surely not the part of a prudent master imme
diately to take the active and decided step of porting, 
at the rate which she was then going, of between 
eight and nine knots an hour, which would carry 
her to the opposite coast across the bows of the 
suip. I f  she was in doubt as to the course of the 
vessel approaching her, as she says, stem on, or a 
httle upon a starboard bow, and as the evidence 
in their Lordships’ opinion seems to prove rather 
there than that, between one and two points cn 
ter starboard bow, surely i t  was the part of a 

prudent master to have waited until he could 
ascertain which course the sailing vessel was pur- 

The 16th Article seems to be precise upon 
his point. “  Every steamship when approaching 

another ship so as to involve risk of collision, shall 
slacken her speed.”  There is no reason why she 
should conceive that the ship was going to the 
Moorish side of the Strait, although some sug
gestions were made to that effect. In  their Lord- 
ships opinion, therefore, the judge came to a per- 
th° t • s®nn(I conclusion upon this part of the case, 

at is iu holding that upon the steamer’s own 
atement, upon the assumption that the lights 
ere not visible owing to their improper position, 
evertheleBS, she sinned against the rules of navi- 

r  ir°-* a'^  ^own I° r preventing these unfortunate 
or by n° t slackening her speed, or waiting,

taking any of those precautions which would
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have enabled her before she took the decided step 
of porting to ascertain on what side the sailing 
vessel was going. I t  is not necessary, in  their 
Lordships’ opinion, therefore, to inquire whether 
i t  would have been a prudent course on her part, 
i f  she elected not to wait, to have starboarded 
instead of porting, by which manoeuvre she cut in 
between the ship and the lee shore at the rate of 
seven knots an hour. Their Lordship’s th ink that 
the finding of the learned judge on this part was 
perfectly correct, and w ill advise her Majesty that 
i t  be affirmed.

There then remains the other part of the 
case, upon which the greater part of the argu
ment has been addressed to their Lordships, 
namely, as to whether, in the circumstances of 
this case, i t  must not be holden that the conduct 
of the sailing ship contributed to the collision ? 
First, as to the contribution of the collision, which 
is said to have been made by the absence of the 
proper lights, that is to say, by the lights not 
being placed in a position in which they were 
visible. The law does not require any particular 
place at which the lights should be affixed ; though 
no doubt i t  does require that they should be so 
placed as to be properly visible within the scope of 
the regulations upon that po in t; but no particular 
place is pointed out. The evidence in  this case 
establishes these points with regard to the lights, 
first, that they were carried, and secondly, that 
they were proper lights, properly screened; and 
their Lordships incline to the opinion that i t  also 
is proved that they were carried in the place in 
which they were usually carried by French vessels. 
There has been considerable discussion upon the 
evidence as to whether the testimony of the master 
of the ship be credible with regard to the cutting 
or arching of the foresail, which, according to his 
evidence, to which he was not cross-examined, 
and according to the evidence of another witness, 
was expressly done for the purpose of rendering 
these lights visible. The vessel was a very large 
ship, and she had come all the way from Calcutta, 
and the presumption is in favour of her statement 
as to the lights. I t  may here be observed that if 
the allegation were correct on the part of the 
steamer, that the sailing ship had contravened 
the rule of navigation in  not keeping her course, 
but in starboarding, i t  is quite clear that that 
position is fatal to the other contention that her 
green ligh t was not visible, because, i f  the sailing 
vessel had starboarded earlier than she said she 
did, unquestionably, by that manoeuvre, she must 
have shown her green light, which i t  is proved 
was carried, and which i t  is proved was of proper 
quality. She must have shown her green light to 
the approaching steamer, and have given her that 
information of which she complains that she was 
deprived. The learned judge of the court below 
seems, on the whole, to have come to the con- 
elusion, that there was a deficit pTobatio9 upon this 
particular and material point, that i t  was incum
bent upon the sailing vessel to have proved by 
more conclusive eyidence than she adduced, that 
these lights so placed in the stern of the vessel 
were visible by the circumstance that the foresail 
was cut or arched in the manner described. The 
learned judge seems to have come to the con
clusion that there was not sufficient evidence to 
warrant him in thinking that this point was 
established, and therefore to have decided on that 
ground principally that the ship contributed to

T h e  B o u g a in v ille  v . T h e  J ames C. Stevenson .
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this collision. Their Lordships do not think it 
necessary • to express any opinion as to the con
clusion at which they might have arrived if  this 
particular matter had come before them as a 
court of first instance, whether they would or 
would not have been satisfied with the evidence 
which was produced on behalf of the sailing vessel 
to the effect already stated, because their Lord- 
ships are clearly of opinion, after consulting with 
their nautical assessors, and after a review of the 
whole circumstances of this case, that the sailing 
vessel coming through the strait with the wind, 
as described, was perfectly and clearly seen at a 
distance of three miles as stated by the steamer, 
but at all events between two and three miles ; 
that upon the assumption that the lights were not 
visible, it  was still the duty of the steamer not to 
take that decided course which she did take, in 
perfect ignorance, according to her own statement, 
as to which way the sailing vessel was proceed
ing ; that it  was very imprudent, rash, and care
less navigation, and was the real cause of this 
collision ; and even assuming that the lights were 
placed in a wrong position, aDd therefore were not 
visible, their Lordships are of opinion, upon the 
particular circumstances of this case, that it  would 
not be right to come to the conclusion, that the 
invisibility of those lights could, in any legal 
sense of the term, and according to the judgments 
upon the question of contribution to neglierence, 
properly be said to have contributed to this col
lision.

Their Lordships have not failed to consider 
the point which was urged on behalf of the 
steamer, that the starboarding of the sailing 
vessel might have contributed to this collision. 
Their Lordships are clearly of opinion upon the 
evidence that the starboarding was done at so late 
a period as to take it  completely out of the cate
gory of any contribution to the collision ; indeed 
i f  the starboarding had been at an earlier period 
i t  is fatal to the contention of the steamer, that 
she was not apprised by seeing the green light 
of the course which the other vessel was pur
suing ; because the dilemma is obvious ; if the 
starboarding took place at an earlier period, then 
the green light, which is proved to have been 
there, must have been «een ; i f  the starboarding 
took place, as we are inclined to suppose, at a 
later period, then there was no contribution to 
the collision by that manœuvre at that late 
period in the history of the case.

Their Lordships w ill therefore humbly ad vise her 
Majesty that the decree of the judge of the Vice- 
Admiralty Court should be varied so as to pro
nounce that the steamer is alono to blame for this 
collision. We think that the costs must follow 
this decision, aDd that the sailing vessel w ill be 
entitled to her costs both here and in the court 
below.

Decree varied accordingly.
Solicitor for the owners of the James G. Steven

son, Thomas Cooper.
Solicitors for the owners of the Bougainville, 

Cole, Cole, and Jackson.

Friday, April 25, 1873.
(Present: The Right Hons. James W. C o l v il e , 

Sir B arnes  P eacock , Sir M untague  Sm it h , and 
Sir R obert C o l l ie r .)

T h e  A d a ; T h e  Sappho .

Collision—Crossing vessels—Taking pilot—Special, 
circumstances—Regulations for preventing Col
lisions at Sea—Arts. 14, 16, and 19.

Two vessels hearing down at the same time from 
different directions upon a well-known pilot 
station to take pilots on boa.rd are to be treated as 
crossing vessels within the meaning of Art. 14 
of the Regulations for Preventing Collisions at 
Sea, i f  their courses, if  continued, wouldintersect; 
and the fact of their seeking pilots at the same 
place is not such a special circumstance within 
the meaning of Art. 19 as will take them out of 
the operation of the rule requiring that the ship 
which has the other on her own starboard hand 
shall keep out of the way of the other.

Where a vessel is approaching a pilot station to take 
a pilot, and has, as regards another vessel doing 
the same thing, the right to keep her course, she 
has a right to keep sufficient headway on her to 
give her steerage way, so as to get on her proper 
course after taking a pilot, and is not bound 
within Art. 16 to stop and reverse. The other 
vessel is bound to stop and let her take her 
pilot, or to take some other means of avoiding 
her.

T h is  was an appeal from a decree of the High 
Court of Admiralty in cross causes of collision, 
instituted by the owners of the steamship Sappho 
against the steamship Ada, and by the owners of 
the Ada against the Sappho. The place of collision 
was the mouth of the Humber; both vessels were 
bound for Hull, the Ada coming from the south
east, and the Sappho from the north-east, and both 
were approaching a pilot cutter lying at anchor to 
pick up a pilot. The learned judge of the High 
Court of Admiralty held that the vessels were to 
be treated as crossing vessels, under A rt. 14 of the 
Regulations for preventing Collisions at Sea, and 
that the fact of approaching a well-known pilot 
station was not such a special circumstance as 
took them out of the operation of the rule, and 
that the Ada having the Sappho on her cwn star
board hand, was bound to keep out of the way, 
and that the speed of the Sappho was not 
improper, and pronounced the Ada alone to blame. 
The facts and judgment are set out in the re 
port of the case below: [ante vol. 1, p. 485; 
27 L. T. Rep. N. S. 718.) From this decree the 
owners of the Ada appealed on the ground that 
the Ada having the right to approach the pilot 
cutter to take a pilot, also had a right to expect 
that the Sappho would be navigated as to avoid 
risk of collision under the special circumstances 
of the case.

Milward, Q.C. and W. G. F. Phillimore, for the 
appellunts.—The master of the Sappho, seeing a 
ship there for the lawful purpose of taking on 
board a pilot, was bound to allow that ship to 
approach for that purpose, and to take steps to 
avoid her whilst getting a pilot. I f  the Ada was 
stopped and lying to for a pilot, the vessels were 
not crossing vessels within the meaning of A rt. 
14 of the Regulations for preventing Collisions at 
Sea. A t any rate such a state of things was a 
special circumstance within A rt. 19, which ought
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to have obliged them not to throw all responsibility 
of avoiding a collision upon, the Ada. These 
vessels were not on a course in the sense of A rt.
14. The way a ship’s head is pointed at any given 
moment does not constitute her course; her 
course is the direction in which she should be 
navigated to reach a given point. I f  this given 
Point is known to another vessel, she should act 
npon that knowledge. Both vessels were bound 
np the river to Hull, and each must, w ith the 
knowledge of the other, take a pilot at the one 
place; for that purpose they must bear down 
upon one place and stop, and, having got their 
Pilot, change their directions to proceed up the 
river. Hence, neither could be said to be on a 
course after stopping, until they went a-head to go 
np the river. The Ada was entitled to keep her 
course along the left bank of the river, and the 
Bpppho in crossing over had no right to interfere 
jvith that course : (The Velocity, L. Hep. 3 P.C. 44;

L. T. Rep. 686; 3 Mar. Law. Cas. O. S. 308). 
I f  these vessels were approaching each other so as 
to involve risk of collision, then i t  was the duty of 
the Sappho to have stopped and reversed at an 
earlier period.

Butt, Q.C. and Glarhson, for the respondents, 
Were not called upon.

The judgement of the court was delivered by 
Sir J. \\r. (Jo l v il e  —Their Lordships do not think 
16 necessary to go at any length into the facts 

the case, as they clearly appear upon the 
lodgement of the court below, and the main features 
ar® not in dispute.

The first argument upon which the appel
lants rely in  order to disturb the judgment of 
the High Court of Admiralty is that i t  is 
erroneous to treat these vessels as crossing 
vessels, as they were not, when they first sighted 
each other, crossing vessels so as to involve 
risk of collision, and consequently not within A rt. 
4 of the Regulations for preventing Collisions at 

feea; and that even i f  they did become crossing 
vessels it  was by the fault of the Sappho, which 

ad by improper navigation created the state of 
“ mgs. Upon that view, of course, i t  would be 

the duty 0f their Lordships, provided they were 
satisfied that i t  was correct, to advise Her Majesty 
.hat the Sappho was solely t.o blame. The other 

ranch of the argument was that both vessels were 
within the operation of A rt. 16 of the regulations; 
. a t  they were approaching each other so as to 
involve risk of collision, and that i t  was, therefore, 
he duty of each to slacken speed, and if necessary, 

t0 stop and reverse ; that the Sappho certainly, 
?nd perhaps the Ada, had failed in t.hat duty, Und 
noth were to blame. I f  both failed in that duty, 
and the breach of that duty was the cause of 
.he collision, then, of course, both would be 
In fault, and the loss would have to be divided, 

fn  dealing with these arguments, their Lordships 
hink i t  desirable to consider whether the vessels 

L i i? cr°ssing vessels within the meaning of the 
4th Article, and, consequent thereon, if  the 

assumption which seems to have been the ratio 
ecidendi in the court below was correct. Their 
ordships are of opinion that i t  was correct. I t  

appears that both vessels, the one coming from 
t“ e northward, the other from the southward, and 
oth' bound to Kingston-upon Hull, were under 

. i e Ilficessity of proceeding to the same point where 
6 pilot vessel was moored. I t  appears to their 
ordships on the evidence that when first sighted

the Ada had the other vessel on the starboard 
bow, and therefore i f  they were crossing vessels, 
i t  was her duty to keep out of the way of the 
Sappho. Now, their Lordships th ink that they 
were crossing vessels within the meaning of the 
rule, because both were of necessity directing 
their courses to one point. That point would be 
the point of intersection of the two courses if 
prolonged. I t  was not, as was put in  the argu
ment, a case in  which one vessel might have 
proceeded up the north side and the other up the 
south side of the river, because there was the 
necessity imposed upon each of going to this one 
point in  order to procure a pilot. I t  appears to 
their Lordships that the vessels were properly 
treated by the learned judge in the court below as 
falling w ithin A rt. 14 of the regulations, and i t  
appears equally clear that the learned judge was. 
r igh t in holding that the Ada had failed in the 
duty imposed upon her by that rule, and that 
there were no special circumstances takifig her out 
of the operation of the rule.

In  dealing with the disputed question of speed, 
the learned judge relied upon the captain of 
the pilot vessel, who was on board his own 
pilot vessel. As regards the speed of the two 
vessels, i t  appears to their Lordships that he 
was in the best position to judge—rnore par
ticularly with regard to the Sappho’s speed. 
Standing on the deck of his own vessel at anchor, 
and evidently having his attention directed to 
the movements of the two vessels, he could best 
judge of their speed, and their Lordships there
fore adopt without hesitation his statement that 
the speed of the Sappho was 1 .\ knots through the 
water, and therefore about three knots per hour 
over the ground. I t  also appears to their Lord- 
ships to be made out by that witness that the Ada 
was not motionless (as represented by some of the 
witnesses) at the place where she stopped expecting 
a pilot, but she had decided headway on her, and 
was approaching both the Sappho and the pdot 
cutter. The rate of speed attributed to her was 
nearly as great as that of the Sappho, namely,_ 1 i  
knots through the water, but she was coming 
across the tide.

Now, i t  appears to their Lordships that upon 
this state of facts two questions arise: first, was 
the Sappho justified in getting so far past the 
pilot cutter as she certainly did, as shown by 
the place where the collision occurred; and, 
secondly, was the Ada right in advancing so 
near to the pilot cutter, or in fact in going ahead 
at all under the circumstances ? As regards the 
first question, their Lordships are of opinion, ana 
their opinion is confirmed by that of their nautical 
assessors, that if there had been no question at all 
of another ship, which is the fair way to treat the 
matter, i t  would have been the ordinary and 
proper course of navigation to keep such headway 
as she is represented to have had in order to 
enable her in getting a pilot on board to turn and 
follow the proper course of the river up to H u ll; 
that is, having come as far over as the place where 
the pilot cutter is represented to have been moored, 
to turn up towards the Spurm Light, so as to get 
into the proper course of navigation ; and that in 
fact both vessels, situated as they were, would have 
had to follow the same course up the river from 
that point. Their Lordships, therefore, cannot say 
that the allegation is made out that the Sappho 
improperly threw herself into the way of the other
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vessel, and in fact created the risk of collision 
which otherwise would not have existed. On the 
other hand, i f  the vessels were crossing vessels, as 
their Lordships th ink they were, and, as their 
Lordships also think, and the event has shown, 
vessels crossing ‘so as to involve risk of collision, 
i t  seems to their Lordships that i t  was the duty of 
the Ada to have become absolutely motionless at a 
far earlier period than that at which she is said by 
some of the. witnesses to have stopped, and this 
when i t  did, or ought to have, become clear that 
the Sappho was coming inside the pilot vessel, and 
therefore would be the first to take the pilot, to have 
had the means of reversing her engines, and 
keeping out of the way. I f  she could not have 
done that, and their Lordships can see no reason 
why she could not, then she ought to have been 
navigated differently, and have been kept out of 
the way by some other means. No doubt both 
vessels at the last moment, and when too late, did 
reverse their engines, but that does not show, in 
their Lordships’ opinion, any contributory ne
gligence on the part of the Sapplio, i f  she was 
pursuing, as their Lordships think she was, her 
ordinary course, keeping no more headway on her 
than was necessary to give her steerage way 
enough to put her upon her proper course of navi
gation.

Under the circumstances of the case their Lord- 
ships must humbly advise Her Majesty to affirm 
the judgment under appeal, and dismiss the appeal 
with costs.

Appeal dismissed.
Proctors for the appellants, Dyke and Stokes.
Proctors for the respondent, Pritchard and 

Sons, for J. and T. W. Hearfield, Hull.

May 2, 3, and 30, 1873.
(Present: The Bight Hons. S ir  J. W. C o l v il e , 

Sir B arnes  P eacock , Sir M ontague S m it h , and 
Sir B. P. C o ll ie r .)

B row n  (app.) v. G a u d e t  (resp.) ; Cargo ex A rgo (a).

Carriage of goods—Bill of lading—Port—Usual 
place of delivery—Impossibility of per for mace— 
Landing goods—“Goods to be taken out.”—Duty

(a) The deoision in this case, and the legislation upon 
which it  is founded, oarry out a principle of maritime law 
which seems to be in full force in almost every country 
except our own, viz., that whilst the ship is bound to the 
cargo for the performance of the contract, the cargo is 
equally bound to the ship. Before the recent Aots giving 
maritime jurisdiction to the County Courts the only 
means a master or shipowner had of enforcing a lien upon 
goods was to retain possession of them until security 
given to answer his olaim. Now he may proceed in  rem 
against the goods themselves, and so enforce his lien. 
This assimilates the practice in this country to that of 
the United States : (See Parsons on Shipping, vol. 1, 
p. 174, and notes.) The extraordinary condition of 
English law in the question of liens for freight and 
expenses has already been noticed in a note to the case of 
Mors-Le-Blanch v. Wilson (ante vol. i., p. 605). The 
County Court is the orily court in this country with juris
diction to enforce such a lien by a proceeding in rem. 
Whether the new Judicature Act will, by uniting all 
jurisdiction in one court, revive any former powers which 
were exercised by the High Court of the Admiralty,but pro
hibited by the common law courts, is a question which 
will, no doubt, be raised in due time. A proceeding in 
rem being merely a form of procedure, it  is quite possible 
that the High Court might by its rules give the remedies 
which can now only be obtained through the County 
Court.—Ed .

[Priv. Go.

of shipowner and merchant—Master’s authority— 
Demurrage—Expenses—Back freight.

The duty of a shipowner to deliver goods at the 
usual place of delivery of a port, to which he has 
contracted to carry under a bill of lading stipu
lating only that the goods shall be delivered at the 
port without any particular part of the port 
being named,is an implied duty only, and does not 
amount to any engagement to go to the usual place 
in all events and under all circumstances. The ship
owner’s express contract is to deliver in the port, 
and i f  it be impossible to deliver at the usual place 
of delivery by reason of the prohibition of the port 
authorities, or other accidental cause, the contract 
is not dissolved, but may be performed by the 
master being ready to give delivery at some other 
convenient part of the port, and keeping the cargo 
in that place for a reasonable time ready for 
delivery, and the shipowner will thereupon be 
entitled to his freight.

A bill of lading by which a shipowner contracts to 
deliver at a port, “ the goods 'o be taken out 
within 24 hours after arrival or pay demurrage,” 
does not absolutely require that the shipowner should 
be ready, not merely to deliver, but also to land the 
goods in the port, or that the merchant should be 
able, on receiving them, to land them, but it casts 
upon the merchant the duty of taking the goods 
out of, or, at all events, from alongside, the ship ; 
hence, i f  it should be impossibletolandthe goods, by 
reason of a prohibition of the port authorities, 
the shipowner may still perform his part of the 
contract i f  he be ready to deliver the goods to the 
merchant in the port without landing them.

The master of a ship being, in many cases of accident 
and emergency, the agent from necessity of the 
owners of cargo where he cannot obtain instruc
tions from them, has not only the power, but a 
duty cast upon him, to act in such cases for the 
safety of the cargo in such manner as may be best 
under the circumstances in which it may be 
placed, and is entitled as a correlative right to 
charge theowner of the cargo withthe expenses pro
perly incurred in so doing. The obligation on the 
part of the master to act for the merchant does not 
cease after a reasonable time for the latter to 
take delivery has elapsed, and hence after such 
time, i f  it be impossible to land and warehouse 
the goods, or to leave them at their port of desti
nation, the master may, in the absence of all 
advises, carry or forward them to such place, 
even back to the port of shipment, as is most con
venient to the owner, and charge him with the 
expense of so doing.

When goods carried under a bill of lading, by which 
the shipowner is to deliver at the port of destina
tion, and the merchant is to take them out 
within 24 hours or pay demurrage, cannot be 
landed at, but may be delivered within, that 
port, the shipowner cannot recover from the 
merchant demurrage and expenses claimed in 
respect of attempts to land the goods at other 
ports, before he is ready to give delivery at the port 
of destination ; but he may recover expenses 
incurred, after he is ready to give delivery at 
that port in hiring a vessel to store the goods, if  
thereby the merchant is relieved from the demur
rage payable in respect of the detention of the 
ship.

This was an appeal from a decree of the High
Court of Admiralty, affirming on appeal a decree
of the City of London Court (Admiralty jurisdic-
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Con). The suit was instituted in  the City of 
London Court by the following precipe: —

We, Cattarns, Jehu and Cattarns, attornoys, hereby 
institute a suit for freight, demurrage, and expenses on 
behalf of Jules Gaudet, of No. 73, Lower East Smithheld, 
owner of the steamship or vessel Argos, against 147 
barrels of petroleum late shipped on board tho steamship 
Argos by W  Horner, but now lying at Plaistow Wharl, 
Plaistow, iA the county of Essex, owner or owners 
unknown in the sum of 2001. ; and we consent, &e.

Dated 28th of Dec., 1870.
To this suit an appearance was entered on behalf 

.of Walter Horner Brown, the owner of the petro- 
leiim, and bail was given in the sum of £150. Ihe  
cause was heard in the City of London Court upon 
the following

Statem en t  of A greed  F acts.
< The plaintiff, who trades under the style of 

Caudet Frères, was, in the month of November, 
1870, the owner of the British steamer Argos, and 
° f other steamers which were frequent traders 
between London and Havre, and other ports in 
the North of France.

The defendant, Walter Horner Brown, is a mer
chant in B illiter Square, dealing in petroleum, 
°»ls, chemicals, audother articles, trading as Walter 
H. Brown and Co., and on the 25th November he 
received an order from Messrs. Tuffiere and 
Trudhon, of Kouen, for two hundred barrels of 
Petroleum, to be delivered free on board, in 
London, and to be sent to Havre as soon as 
possible.

In  consequence of this the defendant, on tho 
^anie dav sent his clerk to the plaintiff s London 
brokers (Messrs. Rowell and Racine), to inquire 
the freight of petroleum from London to Havre, 
atld the probable date of sailing of the next 
steamer, and was informed the freight would be 
I5s. to 20«. per ton, and the steamer would sail 
ahout the end of the week. The defendant there
upon arranged to send 147 barrels of petroleum by 
8Rch steamer, and tho same was shipped on board 
the Argos, on the 5th December, and the captain 
gave the defendant the following b ill of lading :

Shipped in good order, and well condi- 
tioned, by W . Horner, in and upon the good 
steamship called the.Ari70s,whereof is master 
°r the present voyage,“ Richardson,” and 

now riding at anchor in the river, and bound 
mr Havre, 147 barrels of petroleum.

. goods to be taken out 
Wlthin 24 hours after
arrival, or pay 101. 10s. Washington,o r  pay lU t. iu s .
a day demurrage..............421cwt.0qrs.91b. .W 47„  . 3
emg marked and numbered as in the prjmage 3 a 2 

m*rgin, and are to be delivered in the like rI7T7
good order, and well-oonditioned, at the * "4 4_̂
a oresaid port of Havre, the act of God, the Exchngef.25.40 
W e n ’s enemies, fire, and all and every ——
other dangers and accidents of the seas, f.11 good^ 
navfS’?lachiDery’ boil®rB’ steam and steam to a landing 
“avigation, of whatever nature or kind charge 0f S 
soever, excepted, unto order or to their per cent, on 
assigns, on paying freight for the said the amount 
goods at the rate of 20s. and 15 per cent, of f
ave«886 per t0n grOSS’ with Primage an<J payable ‘an verage accustomed. In  witness whereof change de 

® master or purser of the said ship hath f# 25.40. 
aihrmed to two bills of lading all of this tenor 

date, the one of which bills being 
accomplished the others to stand void.

^ated in London, 30th November, 1870.
Weight and contents unknown. Not 

accountable for leakage.
W. J. R ic h a r d s o n .

The said b ill of lading was by direction of the

defendant made out in the name of W. Horner, his
two first names. . . . .  ,■ j

Upon the 6th December the defendant applied 
to the plaintiff’s brokers for the name of the ships 
broker at Havre, and was informed it  was M H .  
Généstal, Bue d’Orleans, Havre. Defendant 
thereupon wrote him the following letter, which 
was duly received by Généstal, but of which the 
plaintiff had no notice.—

11, Billiter Square, 6th Dec;, 1870. 
Monsieur H . Généstal, 73, Rue d’ Orleans, Havre.
We beg to inform you that wa have shipped upon the

SteaWashinglon, \  147 barrels of spirit of petroleum,
1/147 3 21,392 kilogrammes,

to order. These spirits are to be sent to Messrs. Tuffiero 
and Prudhon, at Gotten, and yon must not deliver them 
unless they present the regular bill of lading endorsed

^The freight and other expenses are to be charged on 
the goods.

Accept, Monsieur, our salutations.^ & ^

The Argos sailed with the petroleum and other 
goods, being a general cargo, at midnight on the 
6th December, arrived at Havre 10'30 p.m. on the 
7fcb, and, being unable to land the cargo there, the 
captain proceeded to Honfleur ; and being unable 
to land i t  there, he took the ship to Trouville, and 
was informed there he might land i t  there it he 
obtained a certificate from the engineer of bridges 
and ways resident at Honfleur; and the captain 
thereupon went to Honfluer, and obtained tho 
following certificate :—

Honfleur, le 8 Décembre, 1870. 
LTngenieur Ordinaire de 1’ Arrondissement du 

Nord Est.
A  Monsieur, -  L ’Ingenieur Soussigné a envoyé le 

steamer Argos à Trouville à cause du danger tout 
particulier en ce moment qu offre la presence du pétrole 
sur les quais à côté du matériel de guerre en chargement 
pour le Havre. Le Soussigné à écrit a ce sujet M. Dubose 
une lettre qui lui parviendra demain matin et qui indique 
les precautions h prendre sous le benefice d®°®8 Pre- 
cautions et en installant de suite un garde-feu a bord

P°M. Dubose peut faire entrer le steamer Argos en bassin
ce-soir a la marée. . „ .E. A r n o d x , L Ingénieur Ordinaire.

Arrondissement du Nord Est,
Ponts et Chaussées, Departement du Calvados.
The captain, under this authority, took the ship 

into the basin at Trouville Deauville, where he 
remained during the 9th, and was on the 10th 
compelled to go out of the basin ; and the President 
of the Municipal Commission of Trouville Deau
ville, endorsed on the engineers authority the 
following certificate :—1

Nous President de la Commission Municipale de 
Deauville certifions que nous avons été.>bhgcs maigre 
l ’autorisation de Monsieur l ’Ingemeur d Honfleur de faire 
sortir du bassin de Deauville le navire Anglais Argos 
chargé de pétrole, le population s opposant au déeba r̂®, 
ment du dit navire et menaçant de se laisser entraîner a
des excès. (Sd.)

H e b e r t  D e r o c q u e t t ,
Le President de la Commision Munioipale,

Le Membre Délégué.
Deauville, 10 Décembre, 1870. ,  ,
U p o n  th a t  th e  cap ta in  w ent to  H o n fle u r, and th e  

fo llo w in g  p ro te s t was no ted  before the  B r it is h  
C onsu l the re , and th e  sta tem ents th e re in  are to be 
ta ke n  as tru e  :—

Vice-Consulat Britannique à Honfleur.
By this public Instrument of Protest be it  known and 

manifest unto all whom it doth or may concern, that on 
the 10th Dec. 1870, before me British Vice-Consal 
for the port and district of Honfleur, voluntarily
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came and personally appeared William John Richardson, 
master of the British steamship or vessel called the 
Argos, of London, offioial No. 60,839, of the burden of 
109 tons, or thereabouts, then lying in the port of Trou- 
ville-sur-Mer, in the consular district of Honfleur, laden 
with petroleum, who duly noted and entered his protest 
with me, the said Yice-Consnl, against all losses and 
charges he incurred for not being allowed to unload his 
cargo in the port of destination and two other ports, by 
the local authorities of these ports, and did declare, 
depose, and say, That he sailed from London on the 6th 
Dec., present month, at midnight, with a cargo of petro
leum, in destination for Havre, where he arrived on the 
7th, at 10 30 p.m., having the red flag up on account of 
having petroleum on board, and that early in the morn
ing of the 8th Dec. the authorities at the port of Havre 
compelled him to take the ship out of the harbour, as 
they would not allow him to remain there, having petro
leum on board, and in consequence of which he started 
immediately, at 10 30 p.m., for Honfleur, where he arrived 
at ll'30a.m ., and having swung the vessel, and was about 
to make her fast in a position where the pilot told him, 
he received an order from the harbour-maRter to leave 
immediately the port, and therefore he did leave, at noon, 
for the next nearest port, which was Trouville-sur-Mer, 
and where he arrived at 1'30 p.m. And the said appearer 
did further deolare, that on arriving at Trouville he found 
a difficulty for the unloading of the petroleum from the 
port or harbour-master, or principal of the port, who 
informed him that he would allow him to unload the 
petroleum if he could obtain a permission from the 
Ingénieur des Ponts and Chaussées, residing at Honfleur ; 
and in order to hasten the despatch he immediately em
ployed a cab, and started himself with the broker, M . 
Hébert, to Honfleur, and obtained the required permis
sion, and after which he returned to Trouville, and put 
the ship in dook next day (Friday, the 9th), waiting 
farther instructions. And further, that to-day (Saturday, 
the 10th), he met with some objection from the part of the 
president of the Municipality Administrative Commission 
of Deauville Trouville, for the landing of the casks in 
question ; and after having made further steps in the 
case before other authorities he had been ordered to leave 
the port of Trouville as soon as possible, without landing 
any of the casks of petroleum, and in oonsequence of 
which he went to Honfleur at 3 p.m., in order to deposit, 
note, and enter his present declaration and protest at this 
Vice-Consulate with all reserve, to furnish further par
ticulars if  required. And therefore the said William  
John Richardson, master, did declare to protest, and by 
these presents he does solemnly protest against all and 
every person or persons whom it doth, shall, or may con
cern, against all loss of time and charges incurred by the 
above-mentioned opposais of landing his cargo he met in 
these three different ports, and doth declare that all 
damages for delay or detention, and all losses and charges, 
are and ought to be borne by the merchants and freighters 
interested, and reserves for himself and bis owner all 
rights against them. And I  the said Vice-Consul, at the 
request of said William John Richardson, master of the 
Baid steamship Argos, did and do hereby solemnly protest 
against the same, in the manner and form aforesaid.

Thus done and protested in the City of Honfleur, at 
the British Vice-Consulate.

On the 9th Deo., M. Généstal wrote to the 
defendant as follows :—

Havre, 9th Dec., 1870. 
Messrs. Walter H . Brown and Co.,

11, Billiter-square, London.
Your letter of the 6th I  have received to-day only.
For some time the entry into the port of Havre has 

been refused to ships carrying petroleum. I  have 
attempted in vain to discharge the 147 barrels at Honfleur, 
and been compelled to send the Argos to Trouville, where 
I  hope to be able to disembark it. Rouen has been occu
pied by the Germans, and I  have not yet heard from 
MessrB. Tuffieré and Prudhon. I f  a judicial sequestration 
could be obtained at Trouville, he (the officer appointed 
by the court), would take care of the goods, and he would 
only deliver against presentation of a regular endorsed 
bill of lading, and after payment of the freight, and all 
other expenses.

I  cannot truly comprehend how the buyers at Rouen 
should have directed this petrolenm to go to Havre, since

it  has been forbidden in the newspapers to discharge 
such goods here, and that for more than two months.

Accept, gentlemen, my sincere salutations.
H . GÉNÉSTAL.

The plaintiff and defendant were throughout 
personally quite unaware that there was any diffi
culty in landing petroleum at Havre.

TheArv/os having other cargo in her, Mr.Duprey, 
on the part of Généstal, hired a lighter, called the 
Augustine Amélie, in order that the petroleum 
might be transshipped into her in Havre outer 
harbour, or the roads, while the Argos went into 
dock to unload her other cargo; and the following 
agreement was entered into :—

Havre, le 12 Lee., 1870.
Entre le Capitaine Ponetre de Bloop Français Augustine 

Amélie d’une part.
E t M. Généstal, agent du steamer Anglais Argos, 

d’autre part, a été convenu et reglé ce qui suit.
Le Capitaine Ponetre s'engage à reçevoir et garder a 

son bord jusqu’à Samedi 17 courant 147 fûts essence de 
pétrole les dits fûts à transborder dans l ’avant port ou 
en rade du Havre a bord du steamer Anglais Arjos.

I l  est bien entendu que le Capitaine Ponetre gardera 
son navire à disposition, de manière à ce que le trans
bordement s’opérer sans aucun retard et des la sortie du 
port du dit steamer Argos, moyennant quoi il lui sera à 
titre de fret â forfeit la somme de deux cent cinquante 
francs. P o n e t r e .

Fait double au Harve, 12 Dec-, 1870.

On Monday, 12th Dec., the Argos arrived in 
Havre Roads, when the captain found permission 
had already been obtained to enter the outer 
harbour, and having entered the outer har
bour, he transshipped the petroleum into the 
lighter.

Immediately on the arrival of the Argos in 
Havre outer harbour the transshipment of the 
petroleum into the lighter was commenced, and 
was finished at 4'30 p.m. on the same day, and at 
midnight the Argos entered the dock, and was 
moored alongside the quay, whilst the remainder 
of her cargo was discharged, and a fresh cargo 
shipped for London ; and on the 16th, a fresh 
cargo having been loaded, the Argos came out of 
dock, and having re-shipped the petroleum, as she 
was obliged to do by the port authorities at Havre, 
sailed again for London, where she arrived at 9 a.m. 
on the 18th Dec.

During the whole of this time no b ill of lading 
was presented to the captain or officers of the 
Argos, nor was any request made for the delivery 
of the goods. In  the ordinary course of business 
petroleum would be delivered on the quay at 
Havre, on presentation of the bill of lading. In  
this case i t  would not have been possible for the 
captain to have landed on the quay, even i f  the 
b ill of lading had been presented. M. Généstal 
was well aware at the respective times that the 
Argos was in dock and moored alongside the quay, 
and of the various movements of the ship, and of 
the petroleum having been put on boat'd the 
lighter.

By reason of the hereinbefore-mentioned circum
stances the plaintiff was put to the following 
expenses :—
A t H avre ..................... ...................Frs. 72.85]

,, Honfleur..................................... 85.75
„ Trouville..................................... 118.35

Hire of sloop.................................1 .£24 16 10
Labour transshipping petroleum ) a ■
Captain and Seamen’s travelling ) _

expenses .....................................) <s**s> J
Broker’s expenses, &c............................................  5 0 0
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And he also claims the following amount of 
fre ight:—

Freight to Havre ........................................ ¿£24 4 5
Freight back to London .............................  24 4 5

And he also claims five days’ demurrage for the 
detention of the Argos whilst engaged in travelling 
from port to port, which, at £10 10s. per day, as 
Per bill of lading, amounts to £52 10s., and she 
also consumed on her extra journey 5 tons of 
coal, which, at 18s per ton, amounts to £4 10s.
. On the 16th December Messrs. Rowell and Ra- 

cine, the brokers in London for the Argos, wrote 
Messrs. W. P. Brown and Co. the following 
letter:—

90, Lower Thames-street, London, 
Messrs, W . H . Brown and Co. 16th December, 1870.
, Lear Sirs,—Some few days ago we heard that the 147 
parrels of petroleum that you shipped per Argos, for 
Mavre, had been landed at Trouville. We now hear that 
“ is is a mistake, the authorities there havmg at the last 
foment refused to allow it to be landed. The Captain 
therefore took it  back to Havre, where he had to charter 
a sailing vessel to take charge of it, while he took his 
fhip in port to load (not being permitted to go in with 
rt on board). We expect the Argos back shortly with the 
117 barrels on board, and give yon notice of the facts at 
°nce, so that yon may make any arrangement yon consider
Ueoessary.

The expenses incurred w ill, we fear, be enormous, and 
Amount (with the freight) to about .£128 or £130.

(Signed) R o w e l l  a n d  R a c in e .
f>ut to which they had no reply. And in accord
ance with that letter Messrs. Rowell and Racine 
Bave notice to Messrs. Brown and Co. of the arrival 
° f the Argos with the said petroleum on board by 
the following memorandum :—

M e m o r a n d u m .
t, (Private.)
rtowell and Racine, ~) W . H o r n e r ,
y0, Lower Thames-street, E.C. [-Messrs. H . W . Brown 

19th Deoember, 1870. )  andCo.,Billiter-square.
the Argos, Captain Richardson, from Havre, has 

arrived, having on board the undermentioned goods be
g g in g  to you.

Washington, 1/47.............147 barrels petroleum.
In  reply Messrs. W. H. Brown and Co. sent the 

following le tte r:—
From AViiltar H. Bro'.vu and Co., 7 To

L  Billiter-square, London, E.C., Messrs. Rowell, 
o . 19th December, 1870. )  and Racine,
oeemg that you have failed to fulfil your engagement to 

147 barrels petroleum at Havre, according to bills 
lading for same in our possession, we herewith enclose 

Tpaluvoioe for this lot, amounting to £240 10s. 2d., and 
»nail feel oblj_(d b a cjieque for the amount at your 
eaw 8t oonven>once.

6 are buyers of this artiole at the present time, and 
.  “ough the market has dropped, we shall be happy to 
“ eat with you for the purchase of the 147 barrels yon 

ave, as you inform us, brought back to London, per 
r9os; of course, at land gauges.

W a l t e r  H . B r o w n  a n d  Co . 
And enclosed in  their letter was the following 
'nvoice :_
Messrs. Rowed and Racine, ~) 11, Billiter-square,

0 Walter H . Brown and Co. r  London,
—  . )  19th Deoember, 1870.
Washington, 1/147...... 147 barrels petroleum spirit.
®t gallons, 5382, at l id  per gallon ......£246 13 6

Discount, per cent............... 6 3 4

£240 10 2
Messrs. Rowell and Racine, in reply to 

at letter, sent the following letter :—
tut 90, Lower Thames-street, London, E.C.,
jttessrs. W . H . Brown and Co. Deo. 20,1870. _

^tlcmen,—We have your favour of yesterday, and in 
th ^ to Bay that, as you are well aware that it  was 
wttough no aot of the ship’s that the goods were not

landed at Havre, we can hardly imagine that your claim 
is intended seriously. . . .

Nevertheless, aByou seem inclined to dispute our claim, 
we beer to give you notice that, unless it  is settled before 
three o’clock (3 o’clock) this afternoon, we shall place the 
matter in the hands of our solicitor, and instruct him to 
proceed at once to recover the full amount of our account 
as rendered, and further, the costs of lighterage of the 
goods from the ship to the wharf.—We are, Gentlemen, 
your obedient servants, ■D/ntttwtt nnd ‘R.4CTVT.

Messrs. "W. H. Brown and Co. not having paid 
by the time mentioned, the goods were token to 
Plaistow Wharf, and there lodged to the plaintiff s 
order; and the attorneys for the pla intiff instituted 
a suit in rein under the Admiralty Jurisdiotion of 
this court against the said 147 barrels of petroleum. 
An appearance was entered to that suit by the de
fendants’ attorneys, and shortly afterwards they, 
on behalf of W. H. Brown and Co, applied to the 
plain tiffs’attorneys to release the goods and deliver 
them to the said W. H. Brown and Co.; where
upon the defendants’attorneys put in bail to answers 
damages and costs in this suit, and a delivery order 
was accordingly given, and the said goods were 
duly delivered to W. H. Brown and Co.; and in 
order to obtain the delivery of their said goods 
they had to pay the wharf charges and expenses 
consequent upon the said goods being landed at 
Plaistow* Wharf.

The cause was heard on the above statement of 
facts in the City of London Court (before Mr. 
Commissioner Kerr) on Jan. 4, 1872, and j.udg- 
ment was given on Jan. 15, 1872, for the plaintiff 
for the sum of 135i 5». 8d. with costs. From this 
decree the defendants appealed to the High Court 
of Admiralty. The appeal came on for hearing on 
May 7, 1872, and Sir R. Philimore reserved judg
ment. Subsequently the Court of Common Pleas 
having decided (Simpson v. Blues L. Rep. 7 
C. P. 290; 26 L. T. Rep. N. S. 697; ante, vol. 1, 
p. 326) that County Courts had no jurisdiction 
over such questions beyond that possessed by the 
High Court of Admiralty, and this being a ques
tion over which the latter court has no original 
jurisdiction, Sir R. Philimore before giving judg
ment on the merits, ordered the question of juris
diction to be argued; this question was argued, 
and the learned judge held, in deference to the 
opinion of the Common Pleas, that the County 
Court had not jurisdiction to entertain the cause, 
and dismissed the suit without costs : (see ante, 
vol. 1, p. 360; 27 L. T. Rep. N. S. 64). The 
plaintiffs thereupon appealed to the Privy Council, 
and the depision of the learned judge was there 
reserved and the jurisdiction pronounced for, and 
the cause was remitted to the Court of Admiralty 
that the appeal might be decided on its merits (see 
ante. vol. 1, p. 519; 28 L. T. Rep. N. S. 77).
The arguments before the High Court of Admiralty 
ou the merits were as follows :—

May 7th, 1872.—The Admiralty Advocate (Dr. 
Deane, Q.C.) and Murphy for the appellant (the 
defendant below).—The rule as to the right to 
freight is laid down in Maclachlan on Shipping, p. 
394. I t  is there said, “  Freight is not due until 
i t  is earned; and as the carrier’s contract is in its 
nature entire, nothing short of complete perform
ance satisfies the common law, unless the freighter 
himself interferes to prevent it. No freight, then, 
is due, prima facie, unless the whole is earned. 
By the consent of the freighter, however, the 
shipowner not insisting on completing his con-
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tract, imperfect performance may be a good title, 
under a new contract, to remuneration, in the 
nature of freight pro ratâ itineris peracti. I f  
there is no performance whatever, there may yet 
be a valid claim for damages, although there be no 
title  to freight. . . . Freight being the price of 
safe carriage and delivery of the subject of bailment 
at the destined port, performance of the contract 
is a condition precedent to any righ t of the carrier 
to recover the reward.”  As an authority for this 
last proposition Osgood v. Groning (2 Camp. 466) 
is cited. Here the contract is to deliver at the 

ort of Havre. The delivery was not prevented 
y any act of the defendants, and the claim is made 

without any benefit occuring to him. This was 
a special contract to deliver, and it  remains un 
performed on the part of the plaintiff ; and he, 
therefore, cannot have an action to recover com
pensation for what he has done, until the whole 
is completed : (Cutter v. Powell, 2 Smith L.C. 6th 
edit. p. 16.) I t  was a positive contract, not in i t 
self unlawful, and the plaintiff was bound to per
form it, or to pay damages for not doing it, 
although inconsequence of an unforeseen accident, 
namely, the refusal of the French authorities to- 
allow the landing of the petroleum, the per
formance of his contract became impossible : 
(Taylor v. Caldwell, 3 B & S. 826; 32 L. J. 
164, Q. B.; 8 L. T. Rep. N. S. 356.) The plain
tif f  has at least no righ t against the defendant 
on this authority. Where a man contracts to 
do work for a specific sum, to be paid on comple
tion of the whole, he is not entitled to recover 
anything until the whole work is completed, unless 
i t  be shown that the performance of his contract 
was prevented by the default of the other contract
ing party : (Appleby v. Myers L. Rep. 2 0. P. 
(Ex. Oh.) 651 ; 16 L. T. Re^. 1ST. S. 669,) In  that 
case, which was an action for work done, which 
was destroyed by fire, Blackburn, J. said, “ We 
th ink that where, as in the present case, the pre
mises are destroyed without, fault on either Bide, 
i t  is a misfortune equally affecting both parties ; 
excusing both from further performance of the 
contract, but giving a cause of action to neither, 
. . . .  The case is like the case of a shipowner who 
has been excused from the performance of his con
tract to carry goods to their destination, because 
his ship has been disabled by one of the expected 
perils, but who is not therefore entitled to any 
payment on account of the part performance of the 
voyage, unless there is something to justify the con
clusion that there has been a fresh contract to pay 
pro ratâ.” Here the complete performance was not 
prevented by an expected peril, and therefore, a 
fortiori, the plaintiff cannot claim freight. I t  is a 
rule that, if a shipowner, entering into a contract, 
and so creating a duty upon himself, wishes to 
excuse performance in  certain cases, he must pro
vide for those cases in  his contract : Spence v. 
Chodwich, 10 Q.B. 517, 530, citing Paradyne v. 
Jane, Aleyn’s Rep. 26.) To have any claim to freight 
at all, the master is bound to deliver at least in 
part : (Christie v. Bow, 1 Taunt. 300). In  The 
Teutonia (L. Rep. Adm. & Ecc. ; 24 L. T. Rep. 
N. S. 521 : ante, vol. 1, p. 32) various French 
authorities are quoted in the judgment to 
show that, where an interdiction of trade is im
posed, the outward freight only is due, but not 
the homeward freight (Yalin, Ordonnance de la 
Marine, lib. iii. tit. 3, art xv.; Traité des Assur
ances et des Contrats a la Grosse d’ Emerigon, P.

S. Boulay-Paty, tom. i., cap xii., sect. xxx i.; Oours 
de Droit Commercial Maritime, tit. viii., sect. 10, 
tom 2, p. 424, edition 1834). This is no doubt the 
Continental law, but by English law no freight is 
due without delivery, and no claim for freight pro 
rata can arise except on an implied contract. 
There are no circumstances here from which a 
contract can be implied to pay pro rata freight. 
[S irR . P h il l im o r e .—If  this be a court of equity, 
may I  not presume freight to be due independently 
of the express contract, i f  the master could not 
reasonably deliver ?] There must be a voluntary 
acceptance (Vherboom v. Chapman, 13 M. & W. 
230), and this court has held in accordance with 
that ruling: (The Soblomsten, L. Rep. 1 Adm. & Ecc. 
293; 15 L. T. Rep. N. S. 393; 2 Mar. Law Cas.
O. S. 436.) There was no acceptance here. This 
is a written contract, and this court should, there
fore, apply the principles of common law. A 
party seeking payment must show that he has 
done all that he is bound to do. Unless the per
formance of a contract has become illegal by the 
law of the country of the ship, the contract must 
be performed, or there must have been an actual 
change of relations between the country of the 
ship and the place of destination: (Esposito v. 
Bowden, 4 E. & B. 963; 7 E. & B. 763; 24 L. J. 
210, Q. B .; 27 L. J. 17, Q. B .; Atkinson v. Bitchie, 
10 East, 530.) A  foreign law operating to make 
performance illegal or impossible at the port of 
delivery w ill not excuse non-performance: (Barker 
v. Hodgson, M. & Sel. 267 ; Blyth v. Page, cited 
in Touteng v. Hubbard, 3 B. and P. 291-295, note; 
Sjoerds v. Luscombe, 16 East, 201.) Even the act 
of a British superintendent of trade in a Chinese 
port is no excuse unless i t  appears that he was 
duly authorised to act: (Evans v. Hutton, 6 Jur. 
1042). Tbe plaintiff was a regular trader to the 
port of Havre, and had a regular agent there. I t  
was within the plaintiff’s knowledge that this was 
petroleum; and i f  there was difficulty in landing 
petroleum the plaintiff should have known this, 
and have refused to take the goods. The ship 
never got w ith these goods on board to the quay 
at Havre, which is found by the case to be the 
ordinary place of delivery, and therefore the plain
tif f  was never ready to deliver. The defendant 
made no contract to receive until the plaintiff was 
ready to deliver. The two acts were to be done 
together, and therefore no action lies without per
formance or an offer to perform on the part ot the 
plaintiff : (Pordage v. Cole, 1 Williams’ Saunders’ 
Rep. 556). There was no obligation on the part of 
the defendant to produce the bill of lading until 
the plaintiff was ready to deliver. The letter of 
December 6th,,1870, to Genestal, did not constitute 
the latter the defendant’s agent, and his acts do 
not bind the defendant. The master was bound 
to have waited t i l l  the removal of the disability of 
the goods, and then to have landed them : (Hadley 
v. Clarke, 8 T. R. 259).

Milward, Q.C., and Hay, Q.C., for the plaintiff 
(respondent).—The letter above referred to has 
the effect of authorising Genestal to represent the 
owner of the goods, and requests him to take 
charge of them. The goods were to be taken out 
within twenty-four hours after arrival, and the 
defendant wished Genestal to do this in order to 
save them the demurrage for which they would 
otherwise have been liable. This Bhows that it  
was the defendant’s duty to remove the goods. 
There is no stipulation in the B ill of Lading as to
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ar*y particular quay or dock, and all that the 
plaintiff was bound to do was to go to the port ot 
Havre, and that he has done. We contend that 
delivery has been made; but even i f  we have 
failed in  anything, i t  was through the fault of the 
cargo. Where delivery is prevented by the in
capacity of the cargo alone, the shipowner is 
entitled to his fre ight: {The Fortuna, Edwards 
-A-dm. Rep. 56 ; The Friends, lb . 246.) In  the 
latter case the ship had got to the mouth of the 
harbour of the port of destination, and̂  was pre
vented from proceeding by a blockading force, 
and Lord Stowell said : “  This court sits no more 
than courts of common law do to make^ con
tracts; but as a court exercising an equitable 
jurisdiction i t  considers itself bound to provide as 
VYell as i t  can for that relation of interests wnich 
has unexpectedly taken place under a state of 
facts out of the contemplation of the contracting 
parties in the course of the transaction, . . . Now 
if  the incapacity of completing the voyage could 
he exclusivelv attributed to one of the parties, it  
would be proper that the loss should fall there; 
hut the fact is that the calamity is common to 
both ; ”  and the freight was divided. There is no 
Hw which made the delivery illegal. There was 
a popular disturbance caused by the petroleum. 
This was not the incapacity of the ship, bub of 
the cargo. We say, however, that there was an 
actual delivery, for we transshipped the goods 
*Rto a lighter in the harbour, and so really dis
charged the cargo. The defendants should have 
presented the bills of lading and taken the goods 
from the lighter, but as they did not, or were not 
allowed, we had to bring them back. A  reason
able time for delivery is all the defendant can 
demand, and if he detain the ship beyond such a 
time Bhe is liable in damages {Ford v. Gotesworth,
? B. & s. 559 ; 10 B. & S. 991); and the defendant 
is not excused from not unloading by the Act of 
the French authorities : (Adams v. Royal M a il 
Steam Packet Company, 5 C. B . ; N . S. 492 ; Kearon 
v. Pearson, 7 H. & N. 386.) Here it  is expressly 
etipulated that the cargo shall be taken out 
J^ithin twenty-four hours by the defendant, and 
he is bound to concur with the plaintiff and do all 
that was necessary to effect delivery and accept
ance of the cargo : {Ford v. Gotesworth (ubi sup.) 
Spence v. Ghodwick {ubi sup.) proceeded on the 
ground that a mere foreign revenue law could not 
he noticed in this country ; the defendant is here 
bound to be ready to take delivery, in spite of a 
local law. Christie v. Row (sup.) shows that 
freight may be earned when delivery is presented, 
Rod even that we are entitled to our return 
freight. We completely performed our contract. 
%  the b ill of lading we were to deliver in the 
port of Havre, and we did so. The place of dis
charge depended on the harbour authorities, and 
? complete performance took place on discharge 
mto the lighter under their orders. The goods 
Were then at the defendants’ disposal on payment 
of charges. The defendants were bound to take 
out the goods.

Murphy in reply.—In  the cases of The Fortuna 
(sup.) anci {sup.) there was an implied
contract raised by the fact of the owner going 
into the court to claim his cargo, but in this case 
I  submit the court w ill not exercise any equitable 
lurisdiction. The Court of Chancery proceeds, 
^ ith  respect to the payment of freight, upon 
precisely the same ground as the court of

common law Brown v. Tanner L. Rep. 3 Ch. 
App. 597; 19 L. T. Rep. N. S. 624; 3 Mar. Law 
Cas. O. S. 94); and no freight 18 dne until delivery 
is complete, “ Taken out in the b ill of lading 
refers to the goods being taken away within 
twenty-four hours, and the matgm of the b ill 
shows that the plaintifE was to land them, lhe  
quay was the ordinary place of delivery, and 
delivery must take place according to the 
practice and custom of the port, and the 
defendant was entitled to a reasonable time 
to take the goods: (Gatlife  v Bourne, Bing.
N. 0. 314, 329, 331.) The plaintiff sailed away 
before twenty-four hours had elapsed after arrival. 
The plaintiffs were at no time ready and w illing to 
deliver whilst at Havre, and no claim exists t i l l  
they were so ready: (Dutnie v. Hilton, L. Rep. 4
O. P. 138; 19 L. T. Rep. N. S. 285; 3 Mar. Law

°  Afo™ /fil,61873.—Sir R. Phillimore.—This is a 
cause of appeal from the City of London court,
aris ing out o f an agreement made fo r the use or hire
of the ship Argos, under the 32 & 33 Viet. o. 51, s. 2.
I  regret to say that I  derive no assistance from 
the judgment of the Court below, which is in  
these words : “  As I  understand you are going to 
appeal in this case, all I  shall say is, that I  give 
iudgment for the plaintiff. The amount I  believe 
is agreed at 1351. 5*. 8d.” I t  appears to me that 
the reason here assumed for not stating the 
grounds of a judgment involving important 
questions of law is based upon a very mistaken 
view of the duty of a judge of the court of first 
instance, and deprives the appellate court of the 
assistance which i t  has a right to expect. A ll the 
material factR of this case are admitted. They are 
as follows: [The learned Judge then stated the 
facts down to and inclusive of the b ill of lading, 
as in  the statement given above, and proceeded.]
A  person of the name of Genestal appears to have 
been the shipbroker of Havre. He was selected 
by the defendant as his agent at Havre by the 
following letter [H is Lordship then read the letter 
of Dec. otb, 1870, from the appellant to Genestal, 
stated the rest of the facts as given above and 
continued.] The plaintiff claims, for freight out, 
demurrage, freight back, and expenses, the sum 
of 135?. 5s. 8c?., for which he has recovered judg
ment in the court below. The defendant contends 
in substance that the plaintiff never performed his 
contract of carrying the petroleum to the usual 
place of delivery at Havre, which he asserts to be 
the quay ; that, as the plaintiff was never ready'to 
give delivery at the agreed place, the defendant 
tv as not obliged to take the goods; and that, 
at all events, though neither plaintiff nor de
fendant were holden to blame for the non
delivery, the contract was unexecuted, and no 
right of action could accrue to either party. 
The b ill of lading contains the two stipulations : 
i l l  That the goods are to be taken out within 
twenty-four hours after arrival or pay demurrage; 
and (2) that they are to be delivered at the.port. ol 
Havre. Under this contract i t  was the duty of the 
defendants to take out the goods, andof the plain
tiff to bring the goodB to the port of Havre, where 
they could be taken out. Indeed, i t  is one of the 
admissions of the case that the captain could not 
have landed them on the quay. I  th ink that 
when the ship on her first arrival at Havre went, 
under the direction of Genestal, to Honfleur and to 
Trouville, she had performed the duty of bringing
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the goods to the port, and was exonerated from the 
necessity of waiting a longer time than she did. 
And, in any case, I  th ink that upon the second 
occasion, when she actually did deliver the goods on 
board the lighter, there was an entire execution of 
the contract, and the shipowner became entitled 
to his outward freight and his demurrage up to 
that time. But i f  this opinion be erroneous, and 
there was not an entire execution of the contract, 
I  should still be of opinion that the shipowner was 
entitled to his freight, because, to borrow the 
reasoning of Lord Stowell in The Forluna (Ed
wards’s Adm. Rep. 57), there was such an execution 
as he could effect consistently w ith the incapacity 
under which the cargo laboured. The shipowner 
had done his utmost to consummate the contract; 
i t  did not lie with him that the contract was not 
performed : i t  was stopped by the incapacity of the 
cargo. I t  remains to consider that part of the 
claim which relates to the return freight and cer
tain incidental expenses. In  the first place, I  am 
of opinion that Genestal must be considered as 
acting on behalf of the owners of the cargo; he 
was present and aware that the petroleum was re
shipped. In  the second place it must be remem
bered that the authorities at Havre had power to 
compel the master to take the cargo on board. In  
these circumstances what was the duty of the 
master of the ship P He was obliged to take the 
goods out of the territorial waters of France. 
Would he have acted properly if he had then 
thrown them overboard ? I  should have said, 
on principles of common sense and justice, 
he could not take this course; and 1 feel my
self strengthened by the opinion of Sir James 
Mansfield—no inconsiderable authority, and him
self expressing the opinion of the Court of 
Common Pleas in the case of Christy v. Row, 
(1 Taunt. 314) : “  Where a ship is chartered upon 
one voyage, outwards only, with no reference to 
her return and no contemplation of a disappoint
menthappening, no decision which I  have been able 
to find determines what shall be done in  case the 
voyage is defeated; the books throw no light on 
the subject. The natural justice of the matter 
seems obvious—that a master should do that 
which a wise and prudent man would think most 
conducive to the benefit of all concerned. But it  
appears to be wholly voluntary ; I  do not know 
that he is bound to do i t ; and yet if  i t  were a 
cargo of cloth or other valuable merchandise, i t  
would be of great hardship that he m ight be at 
liberty to cast it  overboard. I t  is singular that such 
a question should at this day remain undecided.” 
And though this judgment was delivered in 1808, 
I  have been unable to find a further exposition of 
this subject. I f ,  however, he had not this duty of 
necessary agent to the cargo thus reshipped after 
delivery, and i t  was competent to him to have 
thrown them overboard, he is a fortiori entitled, 
on restoring them to the owner, to a lien upon 
them for the expenses of their preservation ; and 
the proceeding in rem in a court having admiralty 
jurisdiction is the mode which he has adopted for 
enforcing that lien. I  think, therefore, that the 
plaintiff is entitled to recover the return freight 
and the incidental expenses. I  wish to observe 
that I  have consulted the cases for reference to 
which I  am indebted to the industry of counsel, 
though I  have not thought i t  necessary to advert 
to more than those I  have mentioned. I  th ink I  
should also say a word as to the delay in the ad

judication of this case. I t  is due to the following 
cause : After the argument, and while I  was con
sidering my judgment, the Court of Common 
Pleas prohibited a County Court from exercising 
jurisdiction in a case of this description. I  was 
unable to agree with the j  udgment of the Common 
Pleas ; but, for reasons which I  have before stated, 
I  thought myself bound to obey it, and, as my 
jurisdiction in these matters is purely appellate, 
to dismiss the suit for want of jurisdiction ; but I  
gave leave to appeal to the Privy Council, suggest
ing that, if  they took the same view as I  did, they 
might think themselves warranted in coming to 
a different decision from that of the Common 
Pleas. This they have done, and have remitted 
the cause to the jurisdiction of this court. I  
affirm the decree of the court below and dismiss 
the appeal with costs.

From this decree the defendant in the City of 
London Court (the appellant in the Admiralty 
Court) appealed to her Majesty in Council on the 
following grounds, as stated in his case on appeal : 
That the ship was never ready to give delivery of 
the cargo at the agreed place, i.e., on the quay ; 
that the obligation on him to take delivery did 
not arise until the respondent was ready to give 
i t ; that he broke no contract, as is admitted in the 
agreed statement of facts, acted with perfect good 
faith, and in ignorance of the prohibition against 
landing petroleum ; that, upon the other hand, the 
respondent, who is a regular trader to Havre, must 
be taken by his agent, Genestal, to have knowledge 
of the regulations of the port, and for these 
reasons the appellant submitted : First, that he 
was and is entitled to judgment, with costs, upon 
the merits ; secondly, the respondent entered into 
a contract with the appellant to deliver and land 
the petroleum at the usual place of unloading at 
Havre; th ird ly, that until the respondent had 
landed the petroleum at the usual place of landing 
at Havre, which is the quay there, no person could 
possibly present any b ill of lading to the captain 
or master and receive or demand the goods; 
fourthly, that the appellant never expressly or 
impliedly sanctioned the hiring of any sloop to 
receive his goods; fifthly, i t  was by no act or 
default of the appellant that the respondent did 
not deliver the goods, or that the ship was de
tained for five days in seeking to deliver goods 
which the respondent might have known from his 
own agent could not be delivered.

The respondent’s case on appeal submitted that 
the decrees of the courts beloiv should be upheld 
for the following reasons :—

1. The respondent is entitled to recover the 
freight mentioned in the b ill of lading :

(а) . Because the freight was earned when the
goods were carried into the port of Havre 
and discharged there.

(б) . Because M. Genestal was the agent of the
appellant, and the goods were delivered 
according to his directions.

(c). Because the ship carried the goods into 
the port of Havre, and the respondent 
was ready, so far as he was concerned, to 
deliver the same. I t  was the duty of the 
appellant, or his agent, to present the 
bill of lading, and to provide for and take 
delivery of the goods, and he is liable for 
the consequences of not having done so, 
and the appellant, having contracted to
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take the goods at Havre, is not relieved 
from his contract by the interference o£ 
the authorities of the place.

(d) . Because there was no illegality in the
contract, as petroleum islawfully merchan
dise, and the difficulties created by the 
local people were difficulties which it  was 
for the appellant to remove or provide for.

(e) . Because there was such an execution of
the contract on the part of the respondent 
as he conld effect consistently with the 
incapacity under which the cargo 
laboured.

(/.I. Because, even i f  the goods were not 
actually delivered to the appellant at 
Havre, the respondent was under the 
circumstances excused from delivering 
them there; and further, the appellant 
by his conduct waived his right to de
mand delivery at Havre, 

w - Because the respondent was ready and 
w illing to deliver the goods, and the ap
pellant was not ready and willing to accept 
them, or to make provision for receiving 
them, or to produce the bill of lading, or 
to pay the freight.

2. I f  the respondent is not entitled to recover 
the freight mentioned in the b ill of lading, he is 
entitled to sue on a quantum meruit, or for freight 
Pro raid itineris.

3- The respondent is entitled to recover the ex
penses claimed, because the expenses were forced 
uPon the master of the ship by the act of the ap
pellant, and were properly incurred by the master 
°r the benefit of the appellant, and with the 

ACtmn of M ' Genestal.
The respondent is entitled to recover the 

hiount claimed as homeward freight, because the 
- - a g e  of the goods home was the only thing that 
°Uld k® done under the circumstances for the 
atety and preservation of the goods, and was 
l ?̂®̂ed and sanctioned by M. Genestal, and was 
a med by the act of the appellant in claiming the 

Roods here.
cla"" appellant is liable to pay the demurrage 
of according to the express terms of the bill 
of nS>an<f for detaining the ship, independently

he terms of the bill of lading.
2 and 3, 1873.—The Admiralty Aduocate 

g  r- Beane, Q.C.) and Murphy for the appellant.— 
h„er° ^ e  contract was to deliver at Havre and it  
fa S.5ema' ned unperformed, though through no de- 
as'tli °n Part ° f  ̂ e  respondent; yet he cannot, 
in ,?re was ho act on the part of appellant prevent- 

g the completion of the contract, recover freight 
evaer the contract. The aid of third parties, and 
is r*1 a f° Ie'gn government, whereby a contract 
set en®ere<f impossible of performance, cannot be 
pi UP as an excuse for non-performance unless 

ere is an express stipulation in the contract pro- 
j  f°r the contingency. Hence, as the respon- 

6 would be liable to the appellant for breach of 
6 contract, he cannot recover for that which he 

as never performed.
Paradyne v. Jane, Aleyn’s Rep. 26 ;
Hadley v . Clarke, 8 East, 265 ;
aaylor v. Caldwell, 3 B & S. 826 ; 32L.J. 164, Q.B. ;
*PPleby v. Myers, L. Bep. 2 C.P. (Ex. Ch.) 651 ; 16 L.

T. Bep. N.g. 669;
■tiCLTkc------- ’ ---- --  —---Parker v. Hodgson, 3 M. & S. 267 ;

arsons on Shipping, vol. 1 pp. 328, __ 
“ Pence y. Chodwick, 10 Q.B. 517, 530 ; 
Medeiros y. H ill,  8 Bing? 231.

329

The judgmentintheoourtbelow proceeds greatly 
upon the prize cases there cited, but there is a 
great distinction between the admiralty prize and 
instance jurisdiction, because in the former the 
court exercises an equitable power of providing for 
a state of circumstances which must necessarily 
have been out of the contemplation of the parties, 
whereas in the latter the court should follow the 
same rules in the construction of a contract as 
other courts of law.

The Fortuna, Edwards’ Adm. Bep. 56;
The Friends, lb. 246.

The finding that Genestal was agent of the appel
lant is erroneous ; the authority given to him was 
merely to hold the goods in safety, and not to 
deliver except to the holders, of the bills of lading. 
The respondent, never having been in a position to 
complete his original contract, cannot recover 
return freight. [S ir M ontague S m it h .— Suppose 
i t  had become impossible to land these goods by 
misfortune, would not the master have become the 
agent by necessity for the owner of the cargo ? I f  
he had employed another ship to carry them back 
to England, would not the appellant have been 
compelled to pay the freight?] That question 
was put in Christie v. Roiv (1 Taunt. 300), and yet 
tnere i t  was held that the master could only 
recover against the consignor as for actual delivery. 
[S ir M ontague Sm it h .—From th e judgm n t in 
that case i t  would seem that the plaintiff re
covered not on the old contract, but on an 
implied contract to deliver. Here it  might 
be said that there was, on the arising of the 
difficulty as to deliver at Havre, a new and 
implied contract on the part of the master 
to be ready to deliver ac some other place 
than the quay.] In  Christie v. Row i t  was said 
that a master was bound under the circumstances 
to do that which a prudent man would have done 
with his own goods, and that he did so, and yet 
could not on his contract recover return freights.

There was no completion of this contract on the 
part of the shi powner, because the master was never 
ready and willing to deliver at the usual place of 
discharge, viz., the quay at Havre. A  ship
owner has no right to claim demurrage until his 
ship arrives, not merely in the port, but at the 
usual place of discharge, as the lay days do not 
commence til l then, and he is not until then ready 
to discharge (Brereton v. Chapman, 7 Bing. 559). 
The arrival at the quay was a condition precedent 
to the payment of freight. The quay was the 
agreed place, and the time for taking the goods 
out, viz. within twentj-fonr hours after arrival, 
never began to run, as the ship never got there 
with the goods on board. The holder of the bill 
of lading would not be bound to present i t  until 
the ship was at the quay w ith the goods. There 
was no intention of the parties in this case to con
tract for a substantial performance of thecontract, 
as apart from an absolute performance; hence id 
cannot be said that any implied contract arose 
from the exceptional circumstances. In  the cases 
where freight pro rata itineris peracti has been re
covered, there has always been some acts of the 
parties which has given rise to an implied con
tract. There was no such act here, either in Havre 
or in London. In The Teutonia (L. Rep. 3 
Adm. & Ecc. 394; 24 L. T. Rep. N. S. 521: ante 
vol. 1, p. 32; and on appeal, L. Rep. 4 P. 0. 
171; 21 L. T. Rep. N. S.48; ante vol. 1, p. 214) 
there was clearly an implied contract arising out
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of the demand made by the consignees for the 
deliver}' of the goods in a port within the charter- 
party ; there, moreover, the inability to complete 
was occasioned by the voyage becoming illegal by 
the law of the country to which the ship belonged. 
[The rest of the argument was the same as that in 
the court below.]

Milward, Q.O. and Oainsford Bruce for the 
respondent.—Assuming that the master was ready 
to deliver in the port of Havre, then, if the owner 
of the goods was prevented by the order of the 
authorities from taking delivery, that was the 
breach of the owner of the goods, and not of the 
shipowners. The stipulations of the h ill of lading 
as to taking the goods out only imply that the 
owner is entitled to leave them twenty-four hours 
after arrival without paying demurrage; the duty 
of the shipowner was fulfilled in being ready to 
discharge in the port of Havre. There was no
thing to prevent the master discharging the cargo 
over the side of the ship, which was the only obli
gation imposed upon him, and this in fact was 
done. The shipowner entered into a contract to 
carry on the terms that the owner of cargo would 
perform all that he undertakes to do by his con
tract ; the shipowner is to deliver, and the owner 
of cargo to take ou t; the latter should come to the 
ship’s side and take his cargo. There was no 
contract in law on the part of the shipowner to do 
more than deliver over the side. On arrival in 
port the master was entitled to expect some one 
on the part of the consignees to demand the goods 
and pay thefreight, whereas noassistance was given 
by them to enable him to complete his contract.

Then as to the place of delivery. The contract, as 
contained in the bill of lading, is that the goods 
are to be delivered at the “  port ”  of Havre. I f  i t  
is contended that they must be delivered at the 
usual place of landing within that port, then that 
is introducing an implied stipulation into the con
tract ; and if it  is implied, then Paradyne v. Jane 
(Aleyn, 26) does not apply. In  Taylor v. Caldwell 
{ubi sup.) Blackburn, J. says: “  There seems no 
doubt that where there is a positive contract to do 
a thing, not in itself unlawful, the contractor must 
perform it, or pay damages for not doing it, 
although, in consequence of unforeseen accidents, 
the performance of his contract has become 
unexpectedly burthensome or even impossible. 
. . . .  But this rule is only applicable when 
the contract is positive and absolute, and not sub
ject to any condition either express or implied.”  
The contract here is to deliver at the port, not at 
any particular part of the port. The place is only 
implied. I t  is not an express term which the ship
owner has taken upon himself, but i t  is an implied 
undertaking, subject to the condition that such 
delivery shall be possible. There was nothing to 
prevent delivery to the consignees in any other 
part of the port of Havre. In  all thecases cited by 
the appellants there was an express contract to do a 
particular thing, which the parties failed to perform. 
These goods were discharged into a lighter, and 
were there at the absolute disposal of the con
signee, provided that he sent them elsewhere, and 
didnot attemptto land them in in the port of Havre. 
On the other hand, the appellant had entered into 
an express contract to take the goods out within 
twenty-four hours after arrival, and in the perform
ance of this contract he has failed, and hence 
is liable even i f  performance was impossible: 
[Ford v. Colesworth, 9 B. & S. 559; 10 B. & S.

[P r iv . C o.

991; L. Rep. 4 Q.B. 127; L. Rep. 5 Q B. 
514.) In  Dakin v. Oxley (15 C. B. N.S. 646; 
10 L. T. Rep. N.S. 268; 2 Mar. Law. Cas.
O.S. 6.) Willes, J., says : “  The true test of the 
right to freight is, the question whether the ser
vice in respect of which the freight was contracted 
to be paid has been substantially performed ; and, 
according to the law of England, as a rule freight 
is earned by the carriage and arrival of the goods 
ready to be delivered to the merchant.”  That was 
the case here. The usual place of delivery must 
be taken to be the usual place at the time of the 
arrival of the goods ; and, as this place was under 
the control of the port authorities, onthenamingby 
them of a place of discharge within the port 
that place must be taken to be the usual place for 
the time being. There was a substantial perform
ance of the contract, and that was sufiicient: 
(The Teutonia,ubisup.) In  Waugh v. Morris {ante, 
vol. 1, p. 573; L. Rep. 8 Q.B. 202; 28 L. T. Rep.
N.S. 216; i t  was held that a contract to carry 
and deliver goods, not in itself illegal, but the 
performance of wnich had become impossible, 
because to deliver at the place named had become 
illegal, was properly performed by delivery in 
another manner within the charter not illegal; 
hence, where performance was in  this case possible 
by delivering elsewhere than at the quay, the con
tract must be considered as performed. [S ir M. 
Sm it h  : Is i t  not common sense that when i t  is 
impossible to deliver at the usual place, as both 
parties are bound to use reasonable diligence in 
the completion of the contract, the next best place 
in the harbour under the special circumstances of 
the case is the place where delivery should take 
place ?]

Again, this delivery took place under the direc
tions of Ginestal, who, as we submit, was the 
appellant’s agent for that purpose. The letter to 
him appointed him agent because the words as to 
the payment of expenses, &c., had the effect 
of authorising him to pay freight for the goods, 
and to recover i t  over against the consignees. As 
the consignee resided at Rouen, i t  was necessary 
for the appellant to appoint some one to receive the 
goods at Havre until the presentation of the b ill of 
lading, and this was provided for by the appoint
ment of Gdnestal. Although the letter did not 
arrive until after the first departure of the ship 
from Havre, yet after the return he was fully 
authorised to act as agent, and in accepting 
on board the lighter he accepted delivery there. 
Moreover, there was an implied obligation on the 
part of the appellant to supply goods which were 
capable of being carried and delivered, and he was 
bound to have known of the incapacity of the 
cargo ; his ignorance cannot be used as an excuse 
to relieve him from the payment of the freight due 
for the carriage of the goods. The Fortuna and 
The Friend {u'ui sup.) do not proceed merely on the 
ground of the right to freight arising out of the 
exceptional circumstances of hostile capture, but 
Lord Stowell distinctly considers the question 
whether a shipowner would have any right to 
freight independently of capture. I f  the agent 
was prevented from taking complete delivery in 
consequence of the incapacity of the cargo, that 
cannot affect the respondent’s right to freight.

But even assuming that Genestal was not ap 
pointed agent for the appellant, then there remains 
the question of the duty of a master or ship’s agent 
in a case of emergency arising affecting the cargo.
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There can bo no doubt that a master is bound to 
use all due diligence to preserve his cargo from 
in ju ry : (JSfolarav. Henderson, ante, vol. 1, p. 278;
L. Rep. 5 Q. B. 346; Id. 7 Q. B. 225; 22 L. T. 
Rep. N. S. 577; 27 Id. 447 ; 3 Mar. Law. Cas.
O. S. 419.) Having got the goods to the port of 
Havre, the master was not bound to bring them 
hack to London, and might, i f  he had been able, 
have landed and warehoused them. He could not 
land t^iem in this case; was he to have thrown 
them overboard 7 I f  he had landed them he 
would have been entitled to charge the owners of 
the goods with the expenses of keeping them ; and 
surdy ^  i s reasonable that, having done the best 
thing for the goods under circumstances, viz., 
brought them back to England, the master is en
titled to charge the expense of so doing—that is, to 
charge the return freight. He is the agent of the 
owner of the goods to that extent. The expenses 
incurred at Havre and the other ports arose 
uirectly out of the conduct of the owner of the 
goods in forwarding such a cargo, and hence he 
should pay them : (Hill v. Idle, 4 Camp. 327). (The 
nest of the argument was the same as that in  the 
court below.)

The Admiralty Advocate in reply.—The re
spondent was never ready and w illing to deliver, 
nor was he ever in a position to do so. The ship 
could not enter the port of Havre in the proper 
sense with these goods on board, because she had 
“O transship them before she was entered at the 
custom house. I f  the respondent had wished 

I at any part of the port should be taken as the 
Place of delivery, he should have expressed it  in 

la contract: (Marquis of Bute v. Thompson, 13
M. & 487_) i n The Teutonia (ubi sup.) a fresh
contract was created by the demand for delivery 
a t another port than that named. [S ir M ontague

m it h .— The resemblance between the two cases is 
nat here the question is whether the delivery at 

one part of the port is sufficient when delivery at 
another part has become impossible; that in The 

e'‘ltonia it  was held that delivery at one of several 
Ports named in  the charter was a sufficient per- 
ormance of the contract where the port named 
ecame impossible.] There is no claim for ex

penses or back freight, as there is no contract, 
sPresa or implied, on which the respondent can 
una the claim, he not having completed his 

n ginal agreement. [S ir M ontague S m it h  : Sup- 
fa  T  the contract had been dissolved without the 

ult of either party, what ought the master to 
av® none with the goods ? Should ha keep them 

th  ̂ j OW them overboard P] He should bring 
em back at the shipowner’s risk and expense. 
j s a rRk he undertakes when he ships the goods, 

rg .es?he expressly excepts the risk in  his contract. 
L 'r  M o ntag ue  Sm it h  : I f  he were proceeding on 
s, T°yage. could he not send them back in another 
,i. 1P rJ Certainly, but at his own expense, unless 

6 contingency was provided for.
, Cur. adv. vult.
Alay 30, 1873.—The judgment of the court was 

®llvered by Sir M ontague Sm it h .—This was a 
q 8e originally brought in the City of London 
Bj°.Urt  by the respondent, the owner of the steam- 

'P Ary os, for freight, demurrage, and expenses 
th resPeoti 147 barrels of petroleum, shipped by 
t o aPpellant to be carried from London to Havre. 
0P , fiInent was given for the plaintiff in the City 
5s ‘>Td°a ^ ourt l° r  Ike fu ll amount claimed, 135Z. 

ocf,, and affirmed on apneal by the judge of the

Admiralty Court, with leave to appeal to her 
Majesty in Council. A  statement of agreed facts 
forms part of the record, and the following general 
facts may be collected from it. [His Lordship 
then shortly stated the facts as given in the state
ment, and after pointing out that the letter from 
the appellants to Genestal of Dec. 6, 1870, did not 
reach Havre t i l l  Dec. 9, continued.]

I t  was contended for the plaintiff that by this 
letter the defendant constituted Genestal his agent 
to deal generally w ith the goods, and that what was 
done with them at Havre was by his authority as 
such agent. But, in their lordships’ view, such au 
agency was not created; in fact, the Argos was 
despatched to Honfleur before Genestal had re
ceived the letter.

The first question is, whether the freight was 
earned. The b ill of lading which forms the con
tract describes the ship as bound “ for Havre,’ 
and the special and material terms are the 
following, v iz .: “  the goods to be taken out 
within twenty-four hours after arrival, or pay
10Z. 10s. a day demurrage.................. and are to
be delivered in good order, &c., at the aforesaid 
port of Havre . . .  on paying freight.”  The 
master, as a rule, is only bound to deliver cargo 
upon production of the bill of lading ; and i t  is 
clear that freight may be earned before actual de
livery, i f  the goods have been brought to the port 
of arrival ready to be delivered according to the 
b ill of lading. The rule was stated in  the judg
ment of the Court of Common Pleas delivered by 
Willes, J., in  Dakin v. Oxley (15 C. B., N. S., 661) 
as follows:—“  The true test of the right to freight 
is the question whether the service in respect of 
which the freight was contracted to be paid has 
been substantially performed ; and according to 
the law of England, as a rule, freight is earned by 
the carriage and arrival of the goods, ready to be 
delivered to the merchant.”  Arrival, of course, 
means “  at the destined port,”  as the next passage 
of the judgment explains. There is no doubt that, 
in this case, the goods were carried to the destined 
port,and the question is,whether, when theyhad been 
brought to the port the master was ready to deliver 
them there, if  the merchant had been ready 
to perform his part of the contract by taking them 
from the ship. The express contract of the ship
owner is to deliver at the port of Havre; that of 
the merchant to “  take out ”  the goods there 
within twenty-four hours after arrival, or pay de
murrage. Ho part of the port being expressly 
mentioned for discharging, there can be no doubt 
that under usual circumstances the ship ought to 
have been brought to the place in the port when 
cargo, such as she carried, is ordinarily discharged. 
I t  is stated that “  in the ordinary course of busi
ness petroleum would be delivered on the quay at 
Havre, on presentation of the b ill of lading.’ 
Their lordships however think that, although this 
may be the ordinary course, and that in the usual 
state of things in the port, the quay would have been 
the proper place for the ship to have gone to be 
discharged, yet that this being an implied duty 
only, it  does not amount to an engagement to go 
there in all events and under all circumstances. I t  
may be that i f  the shipowner had expressly agreed 
to go to the quay, he must have been held to a 
strict performance of what he had contracted to 
do; but his express contract is only to deliver in 

I the port of Havre, and what is a compliance with 
I that obligation must depend on and vary with the



P r iv . C o.]  B row n  (app.) v. G audet  (resp.); Cargo ex A rgos. [P r iv . Co.

J6_____________________ M ARITIM E LAW CASES.

existing state of things in the port. The following 
observations on this subject occur in  the judgment 
of Tindal, C. J., in the case GoMiffe v. Bourne, 
(4 Bing. N. C. 329): “  But we know of no general 
ruleof law which governs the delivery ofgoods under 
a b ill of lading, where such delivery is not expressly 
in  accordance w ith the terms of the bill of lading, 
except that i t  must be a delivery according.to the 
practice and custom usually observed in the port 
or place of delivery. An issue raised upon an 
allegation of such a mode of delivery would ac
commodate itself to the facts of each particular 
case, and would let in every species of excuse 
from the strict and literal compliance with the 
precise terms of the b ill of lading, which must 
necessarily be allowed to prevail with reference to 
the means and accommodation for landing goods 
at different places, the time of the arrival and de
parture of the vessel, the state of the tide and 
wind, interruptions from accidental causes, and all 
the other circumstances which belong to each par
ticular port or place of delivery.”  The petroleum 
was not allowed to be discharged at or near the 
quay, apparently because munitions of war were 
lying about. But the same impossibility of getting 
the ship up to i t  might have arisen if  the quay 
had been under repair, or the approach to it  had 
been prevented by a wreck. I t  could not be said 
that, had such accidents happened, the shipowner 
would not have performed his contract by being 
ready to discharge in some other convenient part 
of the port. I t  is true that on the first arrival of 
the Argos at Havre she was not permitted to stay 
anywhere in the port more than a few hours; but 
on her return, after her ineffectual efforts at other 
ports, she not only obtained permission to stay in 
the outer harbour, but to discharge the petroleum 
there. This outer harbour is within the port, and 
is, as their lordships understand, an artificially 
protected place where goods may be conveniently 
and safely discharged. The petroleum remained 
there for at least four days, during which the de
livery of i t  could have been given, being, as their 
lordships think, a reasonable time for that pur
pose ; and although the authorities would not allow 
i t  to bo landed at Havre, the defendant might un
doubtedly have received it, i f  he had chosen, in 
the harbour, and given it  any other destination he 
pleased.

But it  was further contended for the defen
dant, that, in order to perform his contract, the 
master must not only have been ready to deliver 
in the port, but to land the goods at Havre, or 
that, at the least, the|defendant, on receiving them, 
must himself have been able to land them there ; 
and that, as this could not be done, the contract 
became incapable of performance, and dissolved. 
Their Lordships are not of this opinion. They 
th ink the effect of the stipulation in the b ill of 
lading, “  The goods to be taken out within 
twenty-four hours after arrival, or pay ten guineas 
a day demurrage,”  was to cast upon the defendant 
the obligation of taking the goods out of, or at 
all events from, the ship, that is, from alongside. 
The engagement of the defendant to pay demur
rage after twenty-four hours clearly implies that 
the parties contemplated that the ship might be 
detained by his default to take out the goods, and 
that it was not intended the master should land or 
take the risk of landing them. The prohibition 
to land the petroleum, therefore, did not prevent 
the plaintiff from fu lfillling  his part of the con

tract. The note in the margin of the b ill of lading 
relating to a landing charge is probably a printed 
form, and may mean that goods, i f  landed, are 
subject to such a charge ; but this general notice 
cannot contr ol the special terms in the body of the 
bill. In  a recent case (Waugh v. Morris, ante, 
vol. 1, p. 573; L. Rep. 8 Q. B. 202), a cargo of 
hay was brought from Trouville to London, 
under charter and b ill of lading which made 
the hay deliverable at the port of London. 
There was a stipulation to the effect that the 
cargo should be brought and taken from the 
ship alongside. The shipper directed the master 
to proceed to a particular wharf in Deptford 
Creek, and the parties contemplated landing 
the hay there. I t  turned out that by an order in 
council, under the Cattle Diseases Act, of which 
they were ignorant, it  was made illegal to land 
in England hay brought from France. A fter a 
long delay the shipper received the hay into 
another ship alongside; and the action was 
brought against him for demurrage whilst the ship 
was detained. The defence set up was the ille
gality of the contract; but M r Justice Blackburn 
in delivering judgment made some observations 
which bear on the objection relied on in this case, 
that the contract of the shipowner was not per
formed because the petroleum could not be landed 
at Havre. The learned judge says: “  When it  
turned out that the defendants had named a place 
for the performance of the contract where the per
formance was impossible because illegal, that 
did not put an end to the contract, i f  
the performance in any other way was legal 
and practicable. In  the present case the per
formance, by receiving the cargo alongside in 
the river without landing at all, was both legal and 
practicable.”  Again, “  I t  is a mistake to say the 
plaintiff intended that the hay should be lauded. 
He no doubt contemplated that it  would be, for, 
except under very unusual circumstances, hay is 
not brought into the Thames for any other object; 
but all that the shipowner bargained for, and all 
that he can properly be said to have intended, was, 
that on the arrival of the ship in London, his 
freight should be paid, and the hay taken out of 
his ship.”  The learned judge also says that The 
Teutonia, lately decided by this committee (ante, 
vol. 1, p. 214, L. Rep. 4 P. C. 172), would have 
been precisely in point i f  the order in force 
had come into operation after the contract in
stead of before. In  Waugh v. Morris, the plain
t if f  recovered for thedetention of his ship, although 
it  was not possible to land the hay anywhere 
in the port of London. The contract of the 
shipper in that case does not, in their LordshiDs’ 
view, substantially differ from the defendant’s in 
the present. I t  was remarked by Mr. Justice 
Blackburn that the hay might, under some cir
cumstances, have been profitably re-shipped, and 
i t  might have so happened in  this case with the 
petroleum. I t  can scarcely be contended that the 
master would have been justified, when he found 
the petroleum could not be landed, in at once 
leaving the port without waiting a reasonable 
time to give to the defendant an opportunity of 
receiving i t  there. He might, even i f  the prohibi
tion had not existed, have desired to send the 
goods to Rouen or elsewhere by water, instead of 
landing them. Their Lordships, therefore, think 
that the means of performing the contract were 
not exhausted, nor the contract dissolved, when i t
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Was found the ship could not be discharged at the 
quay and the cargo landed; and that they ought to 
hold that, the master being ready and able to give 
delivery in the harbour, and having kept the 
goods a reasonable time there for the purpose, the 
freight has been earned. I t  is admitted that both 
parties, when they made the contract, were igno
rant of the prohibition against landing petroleum, 
and therefore no question of intentional infraction 
°f the law of Prance arises.
. I t  was contended for the plaintiff that, as the 
inability to land arose from the incapacity of 
the goods and not of the Bhip, the judgment 
nf Sir William Scott in  The Fortuna (Edwards 
-b) was an authority for declaring the freight 
to be recoverable, even ¡ if the contract of the 
®hip bad been to land the goods, or to deliver 
them on land. But as, in their Lordships’ view, 
that i s not the contract, i t  is unnecessary 
°r them to consider whether the judgment 
or the plaintiff could properly rest upon this 

ground. The counsel for the defendant relied on 
some of the reasons given by the judges in Ford 

others v. Coteswortli and others (L. Hep. 4 
127 ; 5 Id. 544). The action in that case was 

?j Stain ing the ship, and the judges were con- 
Wering whether reasonable diligence had been 

by the merchant in unloading the goods, 
he right to freight did not arise, and the atten- 

]°n of the judges was directed only to the ques- 
jon whether, under the peculiar circumstances of 
, ? case, unreasonable delay in discharging the 

JP had been established.
t i ^  be next question to be considered is, whether 
,, 6 Plaintiff is entitled to compensation in
I.,0 ®bape of homeward freight for bringing 
be6 Iletro'eum back to England. I t  seems to

a reasonable inference from the facts, that 
l°u r days during which the petroleum 

r, b°en lying in the harbour had expired, the 
th k ilt ie s  would not have allowed it to remain 
the16 ^  was still in the master’s possession, and 

e question is, whether he should have destroyed 
it  it- I f  he was justified in trying to save
in't tl6lr lordships think he did the best for the 
En t'̂ le defendant in bringing i t  back to
a Whether he was so justified is the
iud *0n to considered. As pointed out by the 
an the Admiralty Court, the same kind of
lu  u tl0n arose in Christy v. Bow (2 Taunt. 300). 
yj ■ . t case Sir James Mansfield says; “  Where a 
w ith18 c^artered upon one voyage outwards only, 
pi ,. n° reference to her return, and no contem- 

° l.adisappointment happening, nodecision 
shall h ^ ave been able to find determines what 
boat- u ̂ one 1Q case the voyage is defeated; the 
j Ustis throw no light on the subject. The natural 
should a t l̂e matter seems obvious—that a master 
mo . d do that which a prudent man would think 
But ¡.bbbducive to the benefit of all concerned, 
know ,!.i IJPear-f to be wholly voluntary; I  do not 
a car tDa,p *s hound to do i t ; and yet, i f  i t  were
wnulf°K °'°th  ° r  other valuable merchandise, it  
libert t a hardship that he might be at
SQch a t0 °a.!St ^  overboard. I t  is singular that 
cided ” qUT'?ti011 should at this day remain und£* 
been o v. Precise point does not seem toja&ve 
since . SRqccntly decided ; but several cases have 
dutv *n wh*ch the nature and scope; of the
been o l be master, as agent of the merchant, have 
2Voi?ieXamii leb and defined. (Amongst others, 

’l sT0n v ‘ Dent> 8 Moore P. C. C. 419 f  Notara v. 
^ «a- II . ,  N. S.

Henderson, ante, vol. 1, p. 278 ; L. Rep. 7 Q. B. 225 ; 
Australasian Navigation Company v. Morse ante, 
vol. 1, p. 407 ; L. Rep. 4 P. C. 222.) I t  results 
from them that not merely is a power given, but a 
duty is cast upon the master in many cases of acci
dent and emergency, to act for the safety of the 
cargo in such manner as may be best under the 
circumstances in which it  may be placed, and that, 
as a correlative right, he is entitled to charge its 
owner with the expenses properly incurred in  so 
doing. Most of the decisions have related to cases 
where the accident happened before the comple
tion of the voyage, but their Lordships th ink i t  
ought not to be laid down that all obligations on 
the part of the master to act for the merchant 
ceases after a reasonable time for the latter to take 
delivery of the cargo has expired, I t  is well 
established that i f  the ship has waited a reason
able time to deliver goods from her side, the 
master may land and warehouse them at the 
charge of the merchant ; and it  cannot be doubted 
that i t  would be his duty to do so rather than to 
throw them overboard. In  a case like the present, 
where the goods could neither be landed nor remain 
where they were, i t  seems to be a legitimate ex
tension of the implied agency of the master to hold 
that, in the absence of all advices, he had autho
r ity  to carry or send them on to such other place 
as in his judgment, prudently exercised, appeared 
to be most convenient for their owner ; and i f  so, 
i t  w ill follow from established principles that the 
expenses properly incurred may be charged to him. 
Their Lordships have no doubt that bringing the 
goods back to England was in fact the best and 
cheapest way of making them available to the defen
dant, and that they were brought back at less 
charge in the Argos than i f  they had been sent in 
another ship. I f  the goods had been of a nature 
wnich ought to have led the master to know that 
on their arrival they would not have been worth 
the expenses incurred in bringing them back, a 
different question would arise. But in the present 
case their value, of which the defendant has taken 
the benefit by asking for and obtaining the goods, 
far exceeded the cost. The authority of the master, 
being founded on necessity, would not have arisen 
i f  he could have obtained instructions from the 
defendant or his assignees. But under the c ir
cumstances this was not possible; indeed, this 
point was not relied on at the bar.

Their Lordships, for the above reasons, are of 
opinion that the plaintiff has made out a case for 
compensation for bringing back the goods to 
England.

But they th ink the plaintiff is not entitled to re
cover the amount claimed for demurrage and ex
penses in attemping to enter the ports of Honfleur 
and Trouville. These efforts may have been made by 
him in the interest of the cargo as well as the ship ; 
but they were made before tbe ship was ready to 
deliver at all in the port of Havre, and the ex
penses of this deviation and of the return to Havre, 
after permission had been obtained to discharge 
there, must be treated as expenses of the voyage, 
and not as incurred for the benefit of the defen
dant. The charges for the hire of the vessel and 
of storing the petroleum in her at Havre, after 
permission had been obtained for its discharge 
there, stand on different ground. I f  the ship had 
then waited in the outer harbour with the petro
leum on board, the defendant would have been liable 
to pay demurrage at 10(. 10». a day. I t  was ob-

0
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vionsly, therefore, to his advantage under the cir
cumstances for the master to hire the vessel and 
thus relieve him from theheavy demurrage payable 
for the detention of the ship. The whole expense of 
this operation appears to be about 151. only.

In  the result their Lordships think the plaintiff is 
entitled to recover the outward freight, and the 
charge made for the carriage back to England, 
together 481. 8s., and also the 151. for the above 
expenses at Havre, in all 631. 8s.

When their Lordships remitted the cause, 
after deciding the question of jurisdiction, they 
were told i t  had been fu lly  heard by the judge 
of the Admiralty Court, and they presumed 
that the judgment he was prepared to give 
would be acqniesced in. The defendant, how
ever, notwithstanding the small amount in dis
pute, applied for leave to appeal, which was 
granted only on the ground that questions of law 
of general importance were involved in the deci
sion. Having failed on these questions, he ought, 
although the decree w ill be reduced in amount, to 
pay the costs of his appeal.

Their Lordships w ill humhlv advise Her Majesty 
that the judgment given for the plaintiff ought to 
be affirmed, except only that the amount thereof 
should be reduced to 631. 8s. The respondent w ill 
have the costs of this appeal.

Appeal dismissed.
Solicitors for the appellant, Heather and Son.
Solicitors for the respondent, Gattarns, Jehu, 

and Gattarns.

C O U R T OF C O M M O N  P LE A S .
Reported by  H. F . P ooley and J ohn R ose, Esqrs., 

Barristers-at-Law.

Saturday, May, 3,1873.
Corkling v. M assey.

Charter-party—Meaning of words, “ expected to he 
at a port”— Warranty—Breach of.

By a charter-party it was mutually agreed between 
the plaintiff and defendant that a ship expected to 
he at Alexandrias about 15th Dec. should proceed 
to Alexandria, or as near thereto as she could 
safely get, and there load a can-go.

Held, that the words expected to he at Alexandria 
about 15th Dec. were a matter of contract for 
the breach whereof an action is maintainable, 
also that they mean that the ship is in such a 
place that she may reasonably expect to be at 
Alexandria at the time named.

T he declaration stated that an agreement or 
charter-party was made by and between the 
plaintiff and defendant bearing date the 14th 
Nov. 1871, and that in  the paid charter-party it 
was agreed between Messrs. Massey and Sawyer, 
of the good British steamship or vessel called the 
Geres, expected to be at Alexandria about the 15th 
Dec. 1871, and R. Corkling, of Manchester, mer
chant, that the ship being tight, staunch, and 
strong, classed A l,  and every way fitted for the 
voyage,should w ithall convenient speed sailand pro
ceed to Alexandria, Egypt, or so near thereunto as 
she may safely get, and there load a fu ll and com
plete cargo of cotton, seed, Ac. setting out all the 
conditions of the charter-party; and averred that 
the said Robert Corkling, in  the said charter- 
party mentioned was the plaintiff, and the said 
Massey therein mentioned was the defendant, 
and that a ll things happened, and all times

elapsed, necessary to entitle the plaintiff to have 
the said agreement performed by the defendant, 
and to maintain this action for the breaches there
inafter alleged, yet the said ship was not then 
expected to be at Alexandria about the said 15th 
Dec. 1871, but i t  was then in such part of the 
world, and under such engagements that the 
said ship could not'perform her said engagements 
and arrive at Alexandria about the said day.

Plea 3.—And for a third plea the defendant 
says that before and at the time of the making 
of the alleged agreement, the said vessel Geres 
in  the said charter-party mentioned, was on a 
passage to Revel and Helsingfors, and thence to 
load from Cromtadt or Riga for a port on the 
east cost of England or a port on the continent,

■ and thence to proceed to Alexandria with a cargo 
from a coal port, of all which the plaintiff had 
notice, and the said above-named defendant says, 
that the alleged charter-party was made subject to 
the conditions that the said vessel should with all 
convenient speed fu lfil her said engagements and 
then sail and proceed to Alexandria, and the said 
above-named defendant says that the said vessel 
did with all convenient speed fu lfil his said engage
ment, and sail and proceed to Alexandria.

The defendant demurred to so much of the de
claration as alleged as a breach, that the said ship 
was in such part of the world, and under such 
engagements, that the said ship could not perform 
her said engagements and arrive at Alexandria 
about the said day or days.

Replication and joinder in demurrer and de
murrer to the defendant’s third plea.

Joinder in demurrer.
Day, (¿(’.(with w horn was / ̂ etheram) for the plain

tiff- I t  is part of the contract that the ship shall 
be at Alexandria on or about the day named, and it 
amounts to a warranty that she was so situated 
that she might be there, and under such engage
ments that she might be reasonably expected to 
arrive there at the date mentioned. What the 
words “  on or about ”  mean, is shown in the case 
of Behn v. Burness (1 Mar. Law Cas. 0. S. 
178, 329; 8 L. T. Rep. N. S. 207; 3 B. & S. 
751); there by a charter-party dated the 19th 
Oct. i t  was agreed that the ship now being in the 
port of Amsterdam, should sail to Newport for 
cargo- On 15th Oct. the ship was at a place sixty 
miles from Amsterdam, and could have reached the 
docks in twelve hours with ordinary weather, but 
owing to boisterous weather, she did not reach the 
docks until the 23rd inst. I t  was held that the 
words in  the charter-party, “  now in the port of 
Amsterdam,”  implied a warranty, and that as the 
ship was not in the port of Amsterdam at the 
time the charter-party was made, the charterer was 
justified in saying there had been a failure of 
performance of an essential condition, and in  re
fusing to load the ship on her arrival at Newport. 
Secondly, the plea is bad, for the charter-party 
being in writing, cannot be varied or added to by 
any parol condition. Young v. Austen (L. Rep. 4 
C. P. 553; 20 L. T. Rep. N.S. 396) is against me, but 
that case is disapproved of, and Brett, J. invites 
the court to overrule i t  in Abrey v. Crux (L. Rep. 
5 C. P. 46). [ K e a t in g , J.— We certainly sitting here 
should not overrule a decision of our own court.]

Butt, Q.C. and li. li. Webster for the defen
dant.—There is no condition precedent that the 
vessel should be at Alexandria. I t  is a mere 
statement in the charter-party, that the vessel
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is expected to be there about the 15th Dec. 
A statement of the tonnage of a ship in a 
charter-party is mere matter of description, and 
does not amount to a warranty: (Barker v. Windle, 
° El. & Bl. 675; see also Harris v. Mantle, 3 T. R. 
^07). And so here the statement is too vague to 
»mount to a warranty, and distinguishable from 
Sehn v. Burness (ubi sup.). I t  is necessary for 
the plaintiif to aver according to the true construc
tion of the charter-party, that the defendant knew 
that the situation of the ship was such that she 
could not be expected to arrive. The th ird  plea 
does not attempt to vary the words of the charter- 
party, but shows that the whole charter-party was 
subject to a condition that the vessel should fu lfil 
her engagements, which she had at that time un-
II nished. [ K e a t in g , J.—On that point we have
III ade up our minds.

~®S7> Q.O. in reply.
K e atin g , J.—W ith reference to the demurrer to 

the third plea, we have already expressed our 
opinion ; i t  is decided by the opinion expressed by 
his court in  the case of Young v. Austen (20 L. T.

N.S. 396 ; L. Rep. 4 C. P. 553), and which case 
We entirely approve of. The remaining point for 
us to consider is with reference to the breach in 
"he declaration. I t  alleges that the ship was not 
5hen expected to be at Alexandria about the 15th 
t-’ec. 1871, but was then in such part of the world, 
aud under such engagements, that the ship could 
uot perform her said engagements and arrive at 
Alexandria about the day. I t  depends whether 
t,he words “  expected to be at Alexandria”  are words 
uf description, or are in  the nature of a contract. 
1 am of opinion they are in the nature of a 
Warranty, and that the breach is therefore well 
assigned. No doubt the words are somewhat 
J'ague and uncertain, but I  como to the conclusion 
,uey are part of the contract, and intended to 

0 so. I t  i 8 0f  the utmost importance to the 
Charterer that he should know when to expect 
he ship to be at Alexandria, and such a state

ment one would expect to find in every charter- 
party. j  therefore consider that the words “  ex- 
18716”  ak Alexandria about the 15th Dec.
J” '■*■>” mean she is in such a position that she 

ay reasonably be expected to be there, else there 
Quid be no binding contract between the ship- 
Wner and the charterer, and the charterer would 
6 at the owner’s mercy. Hare we do no violence 

th as we do. The proper construction is, 
wK E *S *n ^he nature of a warranty, for breach of 

ich there is a cause of action, and the breach is
wen assigned.

•Honyman, J,—As to the th ird  plea, I  agree with 
• •Smother Keating, we are bound by the decision 
tio * °u?ay v - Austen (ubi sup.). On the other ques
ts n I  consider the words used in alleging the 
onl ■ as a matter °£ contract; they afford the 
th ^ lndication in the charter-party whereabouts 
0l6 ,ve8sel is, and the only thing that affords the 
to hFte m1" ariy information when he w ill be likely 
the 6 a° 6 k° Ŝ 'P î® cargo. The words are not in
i.y nature of description. In  Gorrissen v. Perrin 
p "“ •> N.S., 681), the words expected to arrive 
the a Certain sEip were held to be a warranty that 
iv.,7.?00, were then on their way. In  Oliver v. 
ner ' a ^ 135), by the charter-party it  was
re a d * 8, new now about to be launched and 
boo j receive cargo in  May, should load on 
therd a uarE!° '’imber, and i t  was there held that 

readiness to receive a cargo in May was a

condition precedent to the p laintiff’s right to re
cover for not loading a fu ll cargo. I  do not th ink 
that the words can be made out to be matter 
of description; there must therefore be judgment 
on the demurrer to the plea for the defendant, 
and on the demurrer to the declaration for the 
plaintiff.

Attorneys for plaintiff, Walter and Hanson.
Attorneys for defendant, Pritchard and Son.

Saturday, May 31, 1873.
R o b in so n  v . K n ig h t  a n d  a n o t h e r .

Charter-party—Lump freight—Loss ofpart of cargo 
by excepted perils—Deduction of freight.

By charter-party it was agreed that the ship should 
load a cargo of lathwood and a deck load, and 
“ proceed to London and deliver the same, being 
paid freight as follows, viz., a lump sum of 315 J.
. . . the freight to be paid in cash, half on the 
arrival, the remainder on unloading and right 
delivery of cargo.” The ship took her cargo 
accordingly, but on the homeward voyage the deck 
load was washed overboard and lost, by the ex
cepted perils of the sea, without default of the 
shipowner. The rest of the cargo was rightly 
delivered ;

Held, that the charterer was not entitled to deduct 
from the lump freight a sum proportioned to the 
amount of cargo which had been so lost, but that 
the whole freight was earned by the shipowner. 

The Norway (Bro. & L. 404) followed.
A c t io n  in  the Lord Mayor’s Court to recover a 

sum of 161.19s. 9c7. for freight under a charter-party.
By charter-party of 3rd Oct. 1870, i t  was agreed 

between the owner of the Bhip Mile and the 
defendants, merchants of London, that the vessel 
should go to Riga there to load at two places 
named a fu ll and complete cargo of lath wood, 
the ship to be provided with a deckload, and 
“  that the ship so loaded shall proceed to London 
and deliver the same, being paid freight as 
follows, viz., a lump sum of 3157., the cargo to be 
taken from the side of the ship, freight to be paid 
in cash, half on the arrival, the remainder on un
loading, and right delivery of cargo, less four 
months’ discount.”

The charter contained the usual clause, except
ing losses by perils of the sea, &c.

The ship went to Riga, then loaded a fu ll cargo 
with a deck load, and returned ; but on the home
ward voyage the deck load was, without default of 
the shipowner, washed overboard and lost by the 
perils of the sea.

The rest of the cargo having been delivered, the 
plaintiff claimed his lump freight, but the 
defendant sought to deduct therefrom a sum of 
167.19s. 9d. in respect of the deck load lost, where
upon the plaintiff sued to recover the 167.19s. 9c7.

The cause was tried by the Common Serjeant 
without a jury, when the defendants denied their 
liab ility to pay freight for the part of the cargo 
lost. Verdict for the 167. 19s. 9d. Leave to move 
to enter a nonsuit.

A  rule having been obtained accordingly upon 
the authorities following, viz.—

Wright v. Cowper, 1 Brownlow, 21;
Abbott on Shipping, 11th edit. 394 ;
Smith’s Mercantile Law, 7th edit. 325;
Dakin v. Oxley, 15 C. B., N . S., 646; and
The Norway, 2 Mar. Law Cas. O. S. 17, 168, 254 ; 21 

L. T . Rep. N . S. 57 ; Bro. & Lush, 377.
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Grantham showed cause.—There was in effect a 
demise of the ship. The defendants have had the 
use of the whole vessel, and the plaintiff is entitled 
to the sum agreed upon for freight without deduc
tion in respect of the part of the cargo which was 
lost, through no default on his part but, by the ex
cepted perils. The Norway (2 Mar. Law Oas. O. S. 
17,168,254; 12 L. T. Rep. N. S. 57; Br.&L.377) 
was cited on moving the rule. There i t  was 
held that in all cases of short delivery under a 
b ill of lading, a deduction may be made from 
the freight of such proportion as would have 
been payable if  the goods had been delivered, and 
this, even though the freight be lump freight, 
but must, i f  necessary, be the subject of a separate 
action. But here the cargo was lost by excepted 
perils, which was not so in the Norway, and 
which distinguishes this case from that. [ B r e t t , 
J.—Dr. Lushington in that case says (2 Mar. Law 
Cas. O. S. 172), “ The freight is lump freight, 
and i t  is urged on behalf of the defendant that 
lump freight cannot be apportioned, that the 
deduction would be difficult if  not impossible to 
calculate, aDd consequently that the only remedy 
open to the shipper is that of an action for 
damages. On the other hand, Mr. Lush argued 
for the plaintiffs, that i f  there was any difference 
between lump freight and freight per tale, i t  was, 
that in the case of lump freight, i f  any part of the 
cargo shipped was not brought to the port of 
destination, the shipowner in an action for freight 
could not recover any freight at all, because he 
would not have observed his own part of the 
contract, and in favour of this proposition he cited 
the old case of Bright v. Cowper (1 Brown, 21). 
There seems to have been no recent decision on 
the point, andon consulting the various text-books 
on the subject, I  find that they all speak doubt
fu lly  as to what would be decided if  a case like 
the present was to arise, and the court must 
therefore fall back upon considerations of equity.” ] 
In  Bakin v. Oxley (2 Mar. Law Cas. O. S. 6; 
10 L. T. Rep. N. S. 268; 15 C. B., N. S., 268; 
15 C. B., N. S., 646) i t  was held that i t  is no 
answer to an action by a shipowner against 
the charterer to recover freight, that, by the fault 
of the master and crew, and their negligent and 
unskilful navigation of the vessel, the cargo was 
damaged so as, upon the arrival at the port of dis
charge, to be then and there of less value than the 
freight, and that the charterer abandoned it  to 
the shipowner. [ B r e t t , J.—There the whole 
cargo of coal arrived in specie, though damaged. 
But I  find the Norway went to the Privy Council, 
and the loss of part of the cargo having been occa
sioned by perils of the seas, the court held that, 
under the bills of lading and charter-party, the 
master’s lien on the residue for freight extended 
to the entire lump freight without deduction 
(2 Mar. Law Cas. O. S. 254; Bro. & Lush. 404). 
Now, there is a decision directly in your favour.] 
I t  is. [ B r e t t , J.—But the charter was in some
what different terms, for the sum of 11,250k was 
to be paid as freight “ for the use and hire of 
the ship.” ]  A  little  stronger phrase than is to 
be found here, perhaps, but both cases are governed 
by the same principle. The payment here is in 
effect to be for the use and hire of the vessel. 
[ B r e t t , J.—I t  is clear from the judgment of 
Dr. Lushington that he put the case entirely on 
the ground of the jettison having been caused by 
the neglect of the master; and in the Privy Coun

cil the Court say (p. 257), “ I t  is right to r. id  that 
we do not mean to express an opinion that, 
even i f  the jettison and sale had been attributable 
to the negligence of the master, there ought to 
have been a deduction. Perhaps in this case the 
proper remedy of the shipper would have been by 
a cross action.” ]

Cock in support of the rule.—In  the Norway 
(sup.) there was a clear demise of the vessel, and 
Knight Bruce, L.J. (in the course of theargumeut, 
see B. & L. 406) pointed out that the Bhioper 
had had the fu ll value of the use of the ship. Here, 
however, are no such precise words. The contract 
for lump freight was merely made with reference 
to the nature of the cargo, the quantity of which 
could not be so easily ascertained by piece as 
when bales, &c. are shipped. Logs of wood would 
doubtless vary in size a good deal; and, therefore, 
i t  would be more convenient to estimate them in 
bulk and say, “  For the shipload of wood delivered, 
you shall pay freight 315k And for so much as 
is not delivered a proportionate deduction may bo 
made.”

K e a t in g , J.—I  think the rule must be discharged. 
This is a question which arises on the right of 
the shipowner to recover the whole of a sum de
scribed as lump freight, without any deduction in 
consequence of the loss of the deck cargo contem
plated by the charter-party, which loss occurred 
through no default on the part of the shipowner. 
Now the charter was entered into on the 3rd 
Oct. 1872, and by it  the ship was to go to Riga, 
and there to load, at two places named, a fu ll and 
complete cargo of lath wood, the ship to be pro
vided with a deck load. Then i t  provides “  that 
the ship, so loaded, shall proceed to London 
and deliver the same, being paid freight as 
follows, viz. a lump sum of 315k, the cargo to be 
taken from the side of the ship; freight to be paid 
in  cash, half on the arrival, the remainder on un
loading and right delivery of cargo, less four 
months’ discount.”  The ship took in a fu ll 
cargo, and took the deck load contemplated by the 
charter. But that deck load was lost by perils of 
the sea and without any default by the shipowner. 
The question is whether the shipowner is entitled 
to recover the fu ll amount of 315k, or whether 
there should be a proportionate deduction in  res
pect of the freight payable on the deck load which 
was so lost without the default of the ship
owner. Some things are quite clear in this case. 
There seems to be no doubt that, under this charter, 
i f  the charterers had loaded less than a full cargo, 
the shipowner would have been entitled to a pay
ment of the whole lump freight. Can any r?al 
distinction in principle be established between a 
deficiency in the cargo caused by cargo not having 
been originally put on board, or a deficiency 
caused by peril of the sea without default of the 
shipowner ? I t  seems to me that there can be no 
such distinction in principle. The only case relied 
on in moving this rule seems to be that of the 
Norway decided in the Admiralty Court by Dr. 
Lushington, and afterwards taken to tho Privy 
Council. We have before us the decision of the 
Court on the appeal. There, on a charter-party not 
altogether identical with this, but, on the other 
hand, not distinguishable in principle, the Judi
cial Committee of the Privy Council held the 
shipowner entitled to the lump freight without 
any deduction in consequence of losses occurring 
without anything that could be charged as negli-
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gence in  the shipowner. The terms there were, 
la every respect, very similar to those now in 
question; and it  is to be observed that a por
tion of the lump sum was to be paid in advaoce, 
and the remainder on the true and sufficient de
livery of cargo at the port of discharge, similar 
words to those in the present charter, yet, never
theless, they held that the whole lump sum was re
coverable, although part of the cargo was lost. In  
the Norway, as waB pointed out by my Brother 
Brett, during this argument, Sir M. Yaughan 
Williams says, that although the charter ex
pressed the sum to be paid as freight, yet i t  was 
lor the “  use and hire of the ship,”  and this lump 
sum was to cover both the out and inward voyage. 
-Now, I  do not think that that makes any substan
tial distinction between the two cases, because it  
was not the less one entire sum to be paid for one 
qntire service. What was the service for which 
it  was to be paid ? Was it  the bringing and 
delivery of all cargo which might be put on board, 
°r bringing cargo which might be put on board, 
and was not, but without default of the ship- 
°wner ? Sir E. Y. Williams said,“  I t  was objected 
°n behalf of the respondent that by the charter- 
Party the remainder of the lump sum is made 
Payable only on ‘ true and final delivery of the 
cargo at the said port of discharge.’ But i t  does 
uot necessarily mean that the whole cargo origi
nally shipped must be delivered. I t  may well have 

een intended merely to fix the time for payment 
°.be the time of the delivery of such cargo as the 

„  P brings with her to the port of discharge ”  
U Mar. Law Cas. 0. S., p. 257). I t  seems to me 
cat the same construction can be put on this 

cuarter-party. I  th ink the better opinion is clearly 
at where a portion of the cargo has been loBt 

k !thout any default on the part of the shipowner, 
I®,18 entitled to be paid his lump freight, oven 
though there has been a partial loss.

, “ Rett, j ,— ¡s quite true that the terms of this 
after are not exactly the same as those ap

parently were in the Norway. But in the pre- 
nt case I  think that the freight is a stipulated 

sm Dfent ôr a 8ross sum f°r  the use of the whole 
tp for the whole voyage. Under these circum- 
ances the rule is that in the first place the gross 

not1 payable, although the merchant has
_ . v PBy laden the ship, for the owner has 
to i 18 8̂ 'P at the disposition of the freighter 
f . ?ad with a full and complete cargo, i f  the 
the^°ter 80 P̂ ease, but i f  he did not so please, and 
„ n, .T°yage be completed the shipowner w ill be 
cont ** to the lump sum. He has under his 

„ tract given the use of the ship for the purpose 
carrying a cargo to the extent the freighter 

thp08?S to puton board. Therefore, it  seems to me, 
w barters in this case, and in that of the Nor- 
obs are tho same. In  the Norway, it  may be 
“ 1 erve<I the freight was called in  both courts a 
thin? I* freight,”  and was bo treated. I  do not 
thpr t ° at e‘ther under that charter, or under this, 
the v 'va8. what is called a “  demise ”  of the ship, 
sion 6f Sei? rem.a’ning in both cases in the posses- 
for th ta6 8ktP°wner. But i t  is one gross sum 
be the entire ship, instead of a sum to
thR f d , ea°h part of the cargo carried. Then 
arr- a|ot that the freight is to be paid half on 
delive aD? t *le °ther half on unloading and right 
to 8v J y Jr car8°> as in the Norway, was relied on 
0f w that it  would be payable on the delivering 

e cargo. What cargo? Such as the freighter

chooses to put on board. Now, in  this case, i t  is 
admitted that the disputed part of the cargo was 
lost by perils of the sea, w ithin the excepted 
perils—therefore, not only lost without default of 
the shipowner but, positively a loss within the ex
ception. In  the case of the Norway before the Privy 
Council, the court doubted whether even i f  the 
cargo was lost by the shipowner he would not be 
entitled to fu ll freight, leaving the freighter to 
bring an action against him. But here the loss was 
without any default. Then, i f  thiB be in  fact the 
same case as the Norway, thatisadistinctauthority 
for saying that the innocent loss of a portion of the 
cargo does not entitle the freighter to deduct any 
part of the lump sum. Although a decision of 
the Privy Council is not in  one sense binding on 
us, I  th ink that court has put the true interpre
tation on the contract, and that the freighter 
bound himself to pay the full sum of 315Z. for 
whatever things were brought to England, (a)

Rule discharged.
Attorneys for plaintiff, Webb and Pearson.
Attorneys for defendants, Parson and Lee.

May 29 and June, 2,1873.
R o d o c a n o c h i a n d  o th e r s  v . E l l io t t  a n d  o t h e r s .

Marine policy—Terrene risk—Goods shut up in 
beseiged town—“  Restraint of princes ”—Notice 
of abandonment— Total loss.

Plaintiffs effected an insurance with the defendants 
by a Lloyds’8 policy in the ordinary form “  lost 
or not lost, at and from Japan ~  Shanghai to 
Marseilles — Leqhorn — London, via Marseilles

— Southampton, and whilst remaining there for 
transit ” on silks against the usual perils— 
“  arrests, restraints, and detainment of princes,’’ 
&c., and it was agreed that the silks should be 
shipped by any of three designated lines of steamers, 
one of which was the Messaqeries Imperiales. 
That company, as was well known to under
writers, always sent such goods overland through 
France, i.e., by the Lyons Railway from Mar
seilles to Paris, and thence by the Northern Rail
way to Boulogne, and thence to London. The 
silks were shipped at Shanghai for London on 
board a steamer of the Messageries Imperiales, 
and reached Marseilles on the 27th Aug. 1870. 
There was then, and from the 15th July pre
viously had been war between France and, Ger
many. The silks were despatched by the Lyons 
Railway and arrived in Paris on or before the 
13th Sept. The German armies, which were at 
that time advancing upon and gradually sur
rounding Paris, on the 19th completely invested 
it, held military possession of all the roads lead
ing out of Paris, and prevented communication 
between it and all other places, by reason whereof 
it was impossible to remove the silk from Paris. 
This state of siege continued, and on the 29th 
Sept., while the silks were detained in Paris, the 
plaintiffs gavenotice of abandonment to the under
writers :

Held, that the policy covered the terrene risk of the 
transit through France, that the qoods were lost by 
the perilsinsuredagainst, viz. ¡restraint of princes; 
that notice of abandonment was given in reason-

la) This case has been sinoe followed by the Court of 
Qneen’s Bench in Merchant Shipping Company v. Armi- 
tago (L. Rep. W . N ., June I t ,  1873).
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able time; and that, therefore, the plaintiffs were
entitled to recover the sum insured from the under
writers as for a total loss.

A ctio n  to recover 4001. on two policies of in
surance—and the following Case was stated w ith
out pleadings.

1. The plaintiffs effected insurances on silks by 
two policies in the ordinary form of Lloyd’s poli
cies. By one dated 24th March, 1870, which was 
for 15,000Z.,they caused themselves in the words of 
the policy to be insured as follows, that'is to say :

Lost or not lost at an from Japan ^  Shanghai to 
Marseilles Leghorn London, via Marseilles 
Southampton and whilst remaining there for transit, 
with leave to call at any ports or places in or out of the 
way for all purposes.

2. The subject matter to bo insured is in  the 
policy described as follows :

The said ship and goods and merchandises, &c., for so 
much as conoerns the assured by agreement between 
the assured and assurers in the polioy, are and shall be 
valued at 15,0001., being on silks, to be hereafter valued 
and declared.

3. The risks insured against are described in the 
policy described as follows :

Touching the adventures and perils which we the 
assurers are contented to bear and do take upon us in 
this voyage, they are of the seas, men of war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters 
of mart and counter mart, surprisals takings at 
sea, arrests, restraints, and detainments of all kings, 
princes, and people of what nation, condition, and 
quality soever, barratry of the master and mariners, and 
of all other perils, losses, and misfortunes that have or 
shall come to the hurt, detriment, or damage of the said 
goods and merchandises or ships, &c., or any part 
thereof.

4. In  the margin of this policy is a memorandum 
in  the following words :

I t  is hereby agreed that the silks insured by this policy 
shall be shipped by Peninsular and Oriental Company, 
Messageries Imperiales steamers - j -  the steamers of the 
Mercantile Trading Company of Liverpool only. And it  
is further agreed that on shipments by the last-men
tioned company’s Bteamers, 20s. additional shall be 
charged.

5. In  the above policy, dated tho 8th A p ril 
1870, which was for 10001, the voyage and the 
subject matter insured against are described in 
terms nearly the same as in  the first mentioned 
policy.

6. The defendants underwrote each policy for 
200Z. (Copies of both policies were in the Ap
pendix to this case, and might be referred to as 
part of this case.)

7. Sixty-four bales of silk, the subject of this 
action, were shipped at Shanghai on board the 
Messageries Imperiales steamer Phase, and con
signed to the plaintiffs under a bill of lading dated 
7th July 1870. (A copy whereof was in the Ap
pendix.)

8. The silks were duly declared on the before- 
mentioned policies and valued at 11,220Z., and 
3625Z., part of the said sum of 11,220Z., was de
clared on the first policy, and 7595Z., the residue of 
the said sum of 11,220Z., was declared on the 
second policy. These declarations were endorsed 
on the policies respectively. (Copies of these de
clarations were in  the Appendix.)

9. A t the time of the said declarations, and 
thence until the giving of the notice of abandon
ment hereinafter mentioned, the plaintiffs were 
interested in the silks to the amount of the said 
sum of 11,220Z.

10. The silks were carried in  the said steamer 
Phase from Shanghai to Hong Kong. They 
were there transshipped to the steamer Peiho of 
the same company, the Messageries Imperiales, 
and they were carried on board tha said steamer 
Peiho through the Suez Canal direct to Marseilles. 
This is the ordinary course of business of the 
Messageries Imperiales in  carrying the goods 
from Shanghai to Marseilles. Goods from Shanghai 
for Marseilles are carried by that company from 
Shanghai to Hong Kong by a branch line of 
steamers, and the steamers for Marseilles start 
from Hong Kong. The silks arrived at Mar
seilles on board the said steamer Peiho on the 
27th Aug. 1870.

11. The Messageries Imperials carry goods at 
through rates from Shanghai to London. Freight 
upon the silks was paid to the Messageries Im 
periales from Shanghai to London.
r  12. (As amended at suggestion of the Court.) Be
fore and at the time of insurances, the steamers 
of the Massageries Imperiales ran from the East 
to Marseilles and no farther. Of those of the 
Peninsular and Oriental Company, one line ran to 
Marseilles and no fu rther; another ran direct to 
Southampton. Those of the Mercantile Trading 
Company ran direct to Liverpool. Goods were 
never in the ordinary course of business carried 
from China, Japan, or India to London via Mar
seilles, except by the Messageries Imperiales, and 
that company always sent such goods overland 
through France, that is to say, by the Lyons 
Railway from Marseilles to Paris, and thence by 
the Northern Railway to Boulogne, and thence to 
London. Silk is usually, but not invariably, sent 
by petite vitesse. I t  was well known among 
underwriters that goods sent from China, Japan, 
or India to London via Marseilles were always 
sent overland through France.

13. A t the time when the silks reached Mar
seilles there was, and from the 15th July pre
viously had been war between France and Ger
many.

14. On the 15th July 1870, a decree of the 
French Government was issued in accordance with 
the Laws of France, whereby both the Lyons 
Railway Company and the Northern Railway Com
pany were bound immediately to place at the dis
posal of the French Minister of War all their 
means of transport; and whereby the said com
panies were also empowered to suppress passenger 
or goods trains as far as might be necessary to 
carry out the before mentioned order. (A trans
lation of so much of the decree as was material 
was in the Appendix.)

15. Notice of the before mentioned decree was 
on the 16th July 1870 sent to every Btation on 
each of the said railways respectively. A  copy of 
this decree was posted up in every station of the 
said Lyons Railway.

16. A fter the date of the before mentioned 
decree each of the said railway companies con
tinued to receive goods for carriage and to carry 
them in the ordinary course, except as hereinafter 
mentioned, until such carriage was interrupted at 
the times and in the manner hereinafter men
tioned.

17. Goods sent from Marseilles to Paris, and 
carried by the Northern Railway from Paris to 
Boulogne for London, continued to leave Paris 
regularly t i l l  the 6th Sept, and to arrive in  London 
regularly t i l l  the 7th Sept. 1870. On the 10th
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kept. 1870 carriage by the said railway from Paris 
to Boulogne became, and thence until after the 
giving of the notice of abandonment hereinafter 
mentioned, and until after the commencement of 
this action, continued to be impossible and ceased 
altogether in consequence of the German armies 
having taken possession of parts of the said rail- 
Way, and intercepted all communications by such 
railway between Paris and Boulogne. During the 
month preceding the said 10th Sept. 1870, the 
time occupied by the journey between Marseilles 
and London varied greatly. The time ordinarily 
occupied in that journey is eight days for goods 
sent by 'petite vitesse.

18. On the 29th Aug. 1870 the plaintiffs re
ceived in London a letter from their agent at 
shanghai, informing them of the shipment of the 
mlk. This letter came from Shanghai to Mar
seilles bv post in the same steamer with the 
silks.

19. On the same 29th Aug. 1870 the plaintiffs 
?T0te to their agents, Messrs. Rodocanochi, of 
Marseilles, a letter containing the following 
terms :—

We have received advices from Shanghai of the sixty- 
Pve bales of silk R. S. C. 1/65 consigned to us by the 
r^ase steamer and overland, that is to say, by the mail 
? j lfih has just arrived, and we find in the advices the 
'.' owing clause :—“ To be warehoused at Marseilles at 

me company’s expense during one month, and to await 
orders from the consignee.” Be good enough, therefore,
0 give orders to the agent that the silks may be for

warded to London.
On the same day the plaintiffs wrote to their 

said agents at Marseilles another letter contain- 
Ing the following terms :

The first 65 bales from Shanghai are coming by the 
renoh steamer, and the freight is paid to London. We 
0 not doubt that you have given orders to send them 
ere. They are insured, including war risk

These letters would in the [ordinary course of 
P - t  roach Marseilles on the 31st Aug. 1870.

Ou the 31st Aug. 1870 Messrs. Rodocanochi, 
cl Marseilles, sent the director of the Maritime 

vice of the Messageries imperiales a letter, of 
hich the following is the translation:

Marseilles, 31st Ang. 1870.
. '0 Director of the Maritime Service of the Messa- 

t  ries Imperiales,—In  town. We receive the orders of 
j  63®fs- Rodocanochi, Sons, and Co. to despatch to Lon- 
b n,t“e 65 bales of silk, “  R. 8. C.” arrived from China 
wa L 'Pren°b steamboat, Peiho, which you hold in 
at re“OU0e to their orders. We forward you their order 
t j Doe> begging you to have the goodness to execute it 

"Pay, ¿f possible. We have, &e.
(Signed) F. & K . R o d o c a n o c h i.

On the same 31st Aug. 1870 Messrs Rodo- 
oanochi, of Marseilles, wrote to the plaintiffs in 

°ndon a letter, from which the following is an
e x tra c t;

bal^.6 arQ ar0 !?lad to hear that yon have insured the 65 
them .°* silk, including war risk, and we have ordered 
incln a ° e forwarded to London, as you will see by the 
riaigge® c°Py of onr letter to the Messageries Impe-

22. The silks were delivered to the Lyons 
ailway Company on the 2nd Sept. 1870, and a 

eceipt for them was given by that company. [A  
Py ° f this receipt, and of the endorsement there

at?!1 ^ as in the Appendix.] 
on i t  i’e silks were despatched from Marseilles 

‘l i  kept. 1870 by petite vitesee.
1 l a ' i  *ilks arrived at Bercy on or before the

th bept. 1870. Bercy is the Tail way station in

Paris, at which goods sent by the Lyons railway 
arrive.

25. A t the time of the arrival of the silks at 
Marseilles, and thence, un til and after the ar
rival of the silks at Bercy, the German 'armies 
had invaded and occupied a large part of Prance, 
and were advancing upon and gradually surround
ing Paris, which state of things continued until the 
19th Sept. 1870, on which day the German armies 
completely invested Paris. Prom the last-men
tioned day until the giving of the said notice of aban
donment, and thence until the commencement of 
this action, they completely surrounded and be- 
seiged Paris, and held m ilitary possession of all 
tho roads leading out of Paris, and prevented 
communication between Paris and all other places, 
by reason whereof it  was during all this time afore
said impossible to remove the silk from Paris.

26. On the 29th Sept. 1870, while the silks were 
detained in Paris as above-mentioned, Messrs. 
Rodocanochi, of Marseilles, received from the 
Messageries Imperiales a letter informing them of 
the detention of the silk at Bercy. (A transla
tion was in the Appendix.)

27. On the 7th Oct. 1870 the plaintiffs gave 
notice of abandoning the silks to the defendant 
and the other underwriters. (A copy of the notice 
was in  the Appendix.)

28. A fter the commencement of this action the 
silks were forwarded to London, and they arrived 
in London in an undamaged state on the 20th 
March 1871.

29. A  correspondence, commencing on the 17th 
March and ending on the 9th May 1871, took 
place between Messrs. Markby and Tarry, the 
pla intiff’s attorneys and solicitors, and Waltons 
and Bubb, the defendant’s attorneys. (A copy of 
this correspondence was in the Appendix.) The 
notice referred to in the letter of the 17th March 
1871, from Messrs./Markby and Tarry to Messrs. 
Waltons and Bubb, was a notice of the arrival of 
the silks in London received by the plaintiffs 
from the Messageries Imperiales. The plaintiffs, 
taking upon themselves to act for the benefit of 
the underwriters, dealt with the silks in  the man
ner hereinafter mentioned.

30. On the 2nd Sept. 1870 the plaintiffs had by a 
written contract bearing date that day sold the 
silks to arrive, on the terms that the prompt should 
be four months from making, and that in  the 
event of the silks not arriving the contract was 
to be null and void. (A copy was in  tho Ap
pendix.)

31. When the silks arrived in  London the 
prices of silks were about the same as at the 
time when the contract of the 2nd Sept. 1870 was 
made.

32. The purchasers elected to take and did 
receive the silks after their arrival in London 
under the last mentioned contract and paid the 
plaintiffs the net price of 9362Z 12s. (id., in accord
ance with the terms of the contract.

33. The court might draw inferences of fact.
34. A  claim was made on behalf of the plain

tiffs before the arbitrator, by whom this case was 
stated, to recover as for a partial loss of the silks, 
first in respect of an alleged loss of weight in the 
silks by a natural process of drying, during and in 
consequence of their detention in Paris, and 
«econdly, in respect of loss of interest upon «he 
purchase money to bo received fo r the silks during 
tho period of such detention.
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The questions for the court were: First, 
whether the silks were covered by the policies at 
the time of the alleged loss ; secondly, whether the 
plaintiffs were entitled to recover for a total Iosb 
of the silks; thirdly, whether the plaintiffs were 
entitled in point of law to recover as for a par
tial loss, in respect of the matters mentioned in 
par. 34, or either of them.

I f  the court should be of opinion in favour of 
the plaintiffs on the first question, and that there 
had been a total loss, judgment was to be entered 
for the plaintiffs for an amount to be ascertained 
as the court shall direct, with the costs of suit.

I f  the court should be of opinion in favour of 
the plaintiffs on the first question, and that the 
plaintiffs were entitled in point of law to recover 
as for a partial loss, in respect of the matters 
referred to in the th ird  question, or either of them, 
the case should be referred back to the arbitra
tor, by whom this case was stated, to find what 
sum (if any) was recoverable in respect of such 
matter or matters, and in such case judgment 
should bo entered for the plaintiffs for the amount 
(if any) which should be found to be so recoverable 
with the costs of suit. And i f  nothing should 
be found to be so recoverable, judgment should be 
entered or the defendant for his costs.

I f  the court should be of opinion in favour of the 
defendant upon the first question, or upon the 
second and third questions, judgment should be 
entered for the defendant for his costs.

Field, Q.C. (with him Thesiger) for the plain
tiffs—First, the risk was covered by the policy. 
The voyage actually made, viz. to London via, 
Marseilles, was within the policy, and the words in 
the description of the voyage, “  whilst remaining 
there for transit,”  apply to any of the voyages 
stipulated for which involve land transit, as the 
voyage in question undoubtedly did to the know
ledge of the underwriters (par. 12). Part of the 
journey was clearly terrene.

Secondly, the loss was caused by one of the 
perils insured against, viz. an arrest, restraint, 
or detainment of princes. There are no Eng
lish cases precisely in point, but the American 
case of Oliveira v. The Union Insurance Com
pany (3 Wheat. 183; 4 Curtis, 193) is nearly 
so, where it was held that a vessel within a port 
blockaded after the commencement of her voyage, 
and prevented from proceeding on it, sustains a 
loss by a peril within this clause of the policy 
insuring against the arrest, restraint, and de
tention of kings, &c. for which the insurers are 
liable. [ B r e tt , J.—But a blockade is for the very 
purpose of preventing ships going out of the 
port]. Just as the investment of Paris, in the 
present case, was to prevent the exit of men and 
goods. [B r e tt , J.—Does no English case decide 
that blockade is an arrest ?] None; but there is 
one in which i t  was held that the fear of arrest 
preventing the master of a vessel from entering a 
port did not amount to a total loss.

Hadkinson v. Robinson, 3 Bos. & P. 388;
Lubbock v. Bowcroft, 5 Esp. 50;
Barker v. Blakes, 9 East. 283.

Those three cases are the only English authorities 
bearing on the question. In  Oliveira v. The Union 
Insurance Company (sup.), Marshall, C.J. de
livering the judgment of the Supreme Court of 
the United States says, “  The question, whether a 
blockade is a peril insured against is one on 
which the court has entertained great doubts. In

[C. P.

considering it, the import of the several words 
used in the clause has been examined. I t  cer
tainly is not ‘ an arrest,’ nor is i t  a ‘ detainment.’ 
Each of these terms implies possession of the 
thing by the power which arrests or detains ; and 
in the case of a blockade the vessel remains in the 
possession of the master. Bat the court does not 
understand the clause as requiring a concurrence 
of the three terms, in order to constitute the peril 
described. They are to be taken severally; and if  
a blockade be a ‘ restraint,’ the insured are pro
tected against it, although i t  be neither an ‘ arrest ’ 
nor ‘ detainment.’ ”  (p. 194.) (He also read other 
passages of this judgment, which are cited by 
Bovill, C.J. infra.) That is a case precisely analo
gous to the present one. [B r e tt , J.—The ship 
there was w ithin a blockaded port, but I  believe 
the American courts have gone still further and 
held that a blockade preventing entrance into the 
port is restraint.] The Saltus v. The United In 
surance .Company (15 Johns. N. Y. Sup. Ct. 
Rep. 523), an American brig bound for St. 
Petersburg during our war with her country 
put into WiDgo Sound, near Gothenburg, as 
a place of safety; but it  was impossible for 
her to pursue her voyage without tho cer
tainty of capture. The Baltic was thronged 
with British cruisers; several were stationed in 
Wingo Sound, one or more of which were always 
in sight from Gothenburg, and the vessel must 
have attempted to pass them to get to sea. The 
voyage was in consequence abandoned. Thompson, 
C.J. delivering judgment said, “  The loss in this 
case may, I  think, fairly fall within the risk of 
restraint of princes or of men-of-war. I t  is not 
necessary to constitute a loss by the peril, that 
actual physical force should be applied to the subject 
insured:”  (p.528). Exclusion may not be restraint; 
but here was restraint. The American authori
ties seem to show that the fact of the master 
abandoning the voyage merely quia timet, is not 
enough to be a total loss ; but in the present case 
there was actual inability to move, Geipel v. Smith 
(ante, vo). 1, p. 268 ; L. Rep. 7 Q. B. 404; 26 L. T. 
Rep. N. S. 361) was an action on a charter-party 
against English shipowners for refusing to let the 
ship take goods to Hamburg according to their 
agreement; they pleaded the blockade of the port 
by the fleets of France, and that an attempt to 
run the blockade would contravene a British pro
clamation of neutrality, and i t  was held that they 
were justified in throwing up the contract as the 
further performance was prevented by an excepted 
cause, viz., the blockade, which was a “ restraint 
of princes.”  [B r ett , J.—But the clause there 
was in  a charter-party, to which case the doctrine 
of causa proxima does not apply.] I t  is difficult 
to understand the distinction between causa prox
ima with reference to a charter, and with reference 
to a policy, although a distinction certainly exists. 
I f  not a restraint this was an arrest: (Bird v. Jones, 
7 Q.B. 242). There the plaintiff attempting to 
pass in a particular direction, was obstructed by 
defendant, who prevented him from going in any 
direction but one, not being that in which he had 
endeavoured to pass ; and it  was held to be no 
imprisonment, for as Coleridge, J. said, “  A  prison 
may have its boundary largo or narrow, visible 
and tangible, or, though real, still in the con
ception only ; it may itself be movable or fixed ; 
but a boundary i t  must have.”  . . . The restraint 
must be within a circumscribed space, and here it
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bo. [ B r e tt , J .—What difference is there 
between this case and capture ?J Very little. 
[B r e tt , J .— Considerable, for the German armies 
never took your goods but let them lie in Paris, 
saying, only “  i f  they come out we w ill capture 
them,”  Nevertheless, the American cases are 
strongly in your favour, as the reasoning in them 
seems to be that an arrest means taking pos
session, therefore restraint must mean something 
other than taking possession.] Thirdly, there was 
at the time of the notice of abandonment such a 
state of things as to give rise to a reasonable 
probability that the assured would be deprived of 
the ownership of the goods for an indefinite 
period, and therefore he was justified in abandon
ing :

Roux v. Salvador, 3 Bing. N. C. 166.
Day, Q.C. (./. 0. Mathew with him), for the defen

dants.—First, the policy only covered the goods 
while they were water borne. P rim a facie,amarine 
Policy only applies to risks which may be incurred 
while the objects insured are afloat, and does not 
cover terrene risk. Moreover, there is in the 
present policy a clear intention to cover marine 
r 'sk only. “  The general rule, in fact, is clear, 
that the underwriter in a sea policy insures only 
against sea risks; the risk on goods, therefore, 
ends directly they are put on terra firm a, unless 
they are placed there only for a temporary pur
pose, or under such circumstances as to be pro
tected bv the usage of trade.”  Arnould on In 
surance (4th edit.), p. 369, citing Harrison  v. E llis  
0  E. & B. 465), where although there was a 
memorandum on the policy giving liberty to load, 
reload, &c. goods on the coast of Africa, i t  was 
held that the poliev embraced only maritime risks ; 
and Lord Campbell, C.J. asked during argument,
‘ Can the marine policy be extended to goods on 

shore without something on the face of the policy 
80 to extend it  P”  and said in his j udgment, ‘ ‘ I  can 
see here no words that can be reasonably extended to 
cover goods on land:”  (p. 480.) So in S. C.; 26
L. J. 239, Q.B., Crompton, J. says, “  I  am of the 
same opinion, I  am at a loss to find any words 
in this policy which would apply to a case of loss 
on shore. No such intention of the parties is ex
pressed in the policy:”  (p.243.) No doubt two 
cases exist showing that terrene risk might be 
included in a marine policy (Felly v. Royal E x 
change Insurance Company, 1 Burr. 341; and 
Druugh v. Whitmore, 4 T. R. 206), but of the first of 
them, Campbell, C. J., in Harrison  v. E llis  (sup.), 
8ays, i t  i s clearly distinguishable. . . .  I t  was 
an insurance on specific goods which were the 
rurniture of the ship, whether they were in the 
ship or on land.”  [B r e tt , J.—Would not the 
?Mne principle apply to cargo P I f  part of the land 
i® made part of the voyage by the usage, the loss 
on the island is equivalent to loss on the sea.] In  
■Australian Assurance Company, v. Saunders, an 
unreputed case decided by this court byWilles 
and Keating, J J . on the 29th May 1872, a question 
somewhat like the present arose. (He referred to 

o shorthand notes of the judgment). The point, 
owever, was whether two policies covered the 

same time. [B r e t t , J.—And I  understand that 
the decision was that the policies were nob of 

8 same kind, and therefore it did not cover 
, 13 point. Moreover there was no usage, so 

8 case turned on the terms of the charter.] 
»Secondly, the policy begins by describing the 

°Jage. The journey is laid out by the opening sen

tences. Taking Japan and London as the termini, 
the insurance is between those ports. The earlier 
words are merely to describe the course without 
extending the policy to terrene risk. Then “  while 
remaining therefor transit,”  the goods are insured 
at the places named where they stay for transit, 
not in transit. I f  the goods were insured over
land those words would be unnecessary, for the 
goods would then be covered while going to the 
station and waiting at the intermediate stations; 
and i f  it was intended to cover them in transit, 
why was nob that expressed P [ B rett, J.—'These 
words are always inserted to cover the risk of the 
carrying of the goods from the great ship by small 
craft to shore. Yes, they are absolutely neces
sary to cover the risks at the intermediate ports. 
I f  the silks came by a Peninsular and Oriental 
Company’s vessel, they would have to be tran
shipped, not so i f  they were brought by one of the 
other companies. They would be landborne by 
the Peninsular and Oriental Company through 
the Desert, and would not be insured during that 
period. But, as the premia are the same, why 
should the risks be so varied as the plaintiffs seek to 
makethem ? Secondly as to whether this was a loss 
by the perils insured against, there has been no loss 
at all. The goods reached Paris in charge of a 
carrier appointed by the plaintiffs. Paris was 
then a town to which persons went at their peril. 
I t  was uncertain when they could proceed. The 
silks were always at the disposal of the plaintiff, 
who might have disposed of them in Paris. There 
was no requisition of these goods or threat of 
seizure by the Germans. They remained in Paris 
simply because the carriers could not enter. The 
goods were, figuratively speaking, no more than 
windbound. [B r e tt , J .— By the law of nations 
the goods of merchants are nob touched by captors 
investing a town, they are only confiscated if an 
attempt is made to bring them out.] A  mere re
tardation of the voyage is not a good cause of 
abandonment.

Anderson v. Wallis, 2 M. & S. 240;
Hunt v. The Royal Exchange Assurance,5 M. & S. 47.

Thirdly, as to the restraint of princes. There is 
an evident distinction between Geipel v. Smith 
(sup.) and this case ; for where a contract is entered 
into subject to an exception of restraint of princes, 
the parties are excused from performance when 
even fear of restraint operates as restraint; but a 
wide difference exists between a charter and a 
policy in this respect,for inamarinepolicytheproxi- 
mate and not the remote risks are insured agaiast. 
For example, in Taylor v. Dunbar (L. Rep. 4 0. P.
204) meat delayed on a voyage by tempestuous 
weather became putrid and was thrown overboard 
—held not a loss by perils of the sea, or within the 
words “  all other perils and misfortunes,” &c.,in the 
policy. “  Restraint of princes,”  has never been ex
tended to a case of blockade: (see Barker v, Blakes, 
9 East, 283, per Lord Eilenborough, p. 293.) There 
the restraint of princes was when the ship was actu
ally seized. Blockade is nob equivalent to re
straint of princes : (Foster v. Christie, 11 East,
205) . There a British ship, insured from H ull to 
St. Petersburgh, having sailed under convoy to 
the Sound, was afterwards stopped in her course 
by a king’s ship in the Baltic, from an appre
hension of hostilities, for eleven days, and then 
proceeded to a point of rendezvous for convoy, 
when she waited seven days longer, and then 
sailed under convoy t i l l  the king’s officer received
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intelligence that a hostile embargo was laid on 
British ships at St. Petersburgh, when he ordered 
the fleet back to the place of rendezvous, from 
whence the ship returned to Hull. Held, that this 
loss of the voyage was not attributable to the 
arrest or detainment of kings, &c. but immediately 
to the fear of the hostile embargo in the port of 
destination, and therefore not within the policy, 
though i f  the ship had not been detained in the 
first instance by the king’s officer, she would have 
arrived in time at St. Petersburgh to have de
livered hercargo before the embargo. And see the 
judgment of Lord Ellenborough thereon (p.209). 
[B rett, J.—The immediate cause of retardation of 
the voyage was the king’s officer of the ship’s own 
country—clearly not a restraint of princes. Those 
cases are where there was a blockade of the port into 
which the ship was going, but here you want a 
case of blockade of the port in which the goods 
are. [B o v il l , C. J.—If  there had been an embargo 
here, would that be a restraint of princes ?] Cer
tainly ; and there is little  or no difference between 
restraint and arrest. [B r e tt , J.—Capture is 
taking possession with intent to change the pro
perty ; arrest is taking with intent ultimately to 
restore to the owner; restraint, a prevention of 
the goods going]. No case in England dis
tinguishes between exclusion and inclusion. 
[B r e tt , J.— What is the difference between em
bargo and blockade of a port?] Blockade of a 
port with neutral goods inside is the same case as 
where a hostile power for the sake of naval 
operations refuses to allow the goods to pass out, 
but there is no war on the goods, nor anything 
done to them so long as they rest quiet. [B rett, 
J.—Embargo still leaves the goods with the owner; 
i t  is no claim to seize and sell]. I t  is a step to 
seizure. [B rett , J.—Not so; but a mere prohi
bition], In  Wheaton’s International Law, 842, 
we read that “  a neutral ship can only carry out 
the goods brought in,”  which tends to show 
that there is no analogy between this case and 
one of naval blockade. Here, the Prussians sur
rounding Paris, the carriers do not go out for fear, 
—a remote and not proximate cause of loss. In  
Hadkinson v. Robinson (3 Bos. & P. 392) Lord 
Alvanley, C. J. says, “  Retention of the cargo on 
board the ship at a neutral port, in consequence 
of the danger of entering the port of destination, 
cannot create a loss w ithin the meaning of the 
policy, because i t  does not arise from a peril in
sured against.”  [B r e tt , J.—-You may assume 
i t  to be settled, by a number of cases, that 
exclusion from a port is not restraint according 
to English law.j The peril is only collateral, 
and in this respect there is no difference in 
principle between an exclusive and inclusive 
blockade [G rove , J.—Save the material distinc- 
t ;on, that in the latter case the goods are re
strained, and in the former they are not so. One 
is a restraint, the other an injunction.] [B r e tt , J. 
—What is your distinction between a blockaded 
port and a besieged town P] There is a well re
cognised law of nations applicable to the port, and 
none, apparently, to a town beseiged.

Field, Q.C. replied.
B o v il l , C.J.—I  have never entertained the 

least doubt but that the object of the insurance in 
this case was to cover the goods from),the time of 
departure from Japan Shanghai!'until they 
should have arrived at the terminus of the our-

ney, viz., at London, and that the general inten
tion was that all risks should be covered, both 
during the transit on land as well as during the 
transit by water, and on board ship. The ques
tion is whether that intention is or is not ex
pressed by the terms in which the policy is 
framed. That must depend, of course, on the 
language of the instrument itself. But in dis
cussing the question as to the meaning of the 
policy we must not forget what was the whole 
course of business; and therefore, to what par
ticular mode of transit the termB of the policy 
must be considered to apply. The course of 
business is stated in par. 12 as amended. [H is 
Lordship read that paragraph.] I t  has been ad
mitted. and properly so, by the learned counsel for 
the defendants in argument (although there is 
no statement in the case to that effect) that silks 
for London coming via Southampton, would pass 
from Southampton to London, overland, in the 
ordinary course of business. That, also, must be 
assumed to have been known to the under
writers here. Now, what are the terms of this 
policy? The statement of the insurance is this : 
the plaintiffs caused themselves to be insured, 
“  Lost or not lost, at and from Japan amI Shang
hai to Marseilles S'1? Leghorn is? Loudon via

o r o r

Marseilles “ A Southampton, and whilst re
maining there for transit with leave to call at 
any ports or places in or out of the way for all 
purposes.”  According to the understood usago in 
mercantile business, the words “  London via

o r
Marseilles,”  necessarily include a passage from 
Marseilles, overland, through France, and the 
meaning to be placed upon these words must bo 
the same as if i t  had been expressly stated on the 
face of the policy —a London, via, Marseilles, b y 
railway through France and then to Boulogne and 
London,”  clearly including a journey overland. 
Then come the words, “  EF Southampton;”  and it  
is equally admitted that they would mean the 
voyage or journey to Southampton, and thence 
overland to London. The description, there
fore, of the nature of the voyage or journey 
insured, clearly describes a journey both by 
land or water; and I  should say, under these 
circumstances, the fair interpretation of the 
policy is that the goods were intended to 
be covered by a policy insuring them against 
loss by the risks mentioued, during the whole 
transit, whether by land or water. Mr. Day con
tended that the addition of these words, “ and 
whilst remaining there for transit,”  shows i t  was 
not intended to cover goods while in their transit 
on land, but, while stopping, or remaining at 
rest, during the sea passage. I  do not th ink these 
words have any such effect. The general terms 
of the policy would cover the goods in  course of 
transit, and those words, i f  necessary at all, would 
apply to cases where there were detained for some 
time while in course of transit, either by land 
or water. There is another part of the policy 
which also shows i t  was contemplated by both 
parties that a portion of the voyage would be by 
land, viz., the description of the vessel, “ by 
steamer or steamers per overland or via Suez 
Canal,”  which seems to contemplate the possibi- 

j lity  of the good coming altogether by water 
I through the Suez Canal, or a portion coming
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overland. Now, “  steamer overland ”  cannot 
mean by steamer coming overland, and the policy 
seems intended to cover the transit whether 
by land or water. The adventure is to begin on 
goods from being loaded on board ship, but is to 
continue “  until the goods or merchandise shall 
he arrived at as above.”  A t where? Why, in 
this case, at London, by a route, partly by water, 
partly by land, according to the usage and under
standing of merchants. Policies of the kind in 
question are, I  believe, not uncommon in. cases 
which have come under my notice. I  have 
known cases where the insurance has been 
effected covering goods from the west coast of 
America, coming overland through America, 
and then in vessels; and here the insurance 
has covered stopping, &c., not only on the 
journey to Southampton but to London, and 
I  can see no possible reason why an insurance 
should not be effected, covering the whole transit. 
My opinion is that the intention was to cover 
the transit of their goods until the arrival in 
London, whether they were upon land or water, 
and therefore that the risks of transit through 
Prance are covered by this policy.

The question then arises whether, by reason of 
what occured after the arrival of the goods in Paris, 
there has been a loss within the terms of the policy 
which insures the plaintiff from loss “  by arrests, 
restraints, and detainment of all kings, princes, 
and people of what nation, condition, and quality 
whatsoever . . . and of all other perils, losses, and 
misfortunes that have or shall come to the hurt, 
detriment, or damage of the said goods and mer
chandises, or ships, &c.,or any part thereof.”  These 
latter words of course must mean matters ejusdem. 
generis as the preceding. The goods having 
arrived at Marseilles were sent in the usual course 
by the Lyons Railway for Paris, and reached there 
on or before the 13th Sept. 1870, and what hap
pened thereafter is set out in the case. [H is 
Lordship read pars 25, 26, and 27.] The question 
18 whether there was a loss of these goods within 
the meaning of the policy ; and i t  has been con
tended that there was not a partial, but a total 
loss which entitled the assured to abandon; and 
that notice of abandonment having been given, 
they are entitled to recover. No doubt those 
goods existed in specie and were insured. I t  is 
equally clear according to our law, that mere 
delay and interruption of delivery in  the ordinary 
course of things do not give the assured a claim 
Against the underwriters, bu tit is different if caused 
“y perils insured against. Now has there been a 
taking or detention of these goods by any of the 
matters covered by the policy ?

I t  is said there was a restraint or detention 
by the German army surrounding Paris, which 
mty was in a state of siege and all exit there
i n 111 was impossible. Mere delay w ill not suffice, 
there must be a loss by the perils insured against, 
tlas that loss been made out? First, what is 
ho nature of a siege such as that which existed 

*̂ t the time in question preventing all goods 
[°m passing out of Paris. I t  has been argued 

tuat i t  is not like a blockade, but in  the American 
courts the judges have treated a blockade as in 

c nature of a siege, and a siege is d fortiori 
?b interruption of transit in the passage of goods 

ockade and siege are placed very much or. 
o same footing by Grotius and Wheaton, nor 

can I  find any distinction between them; and

for cases of this kind I  see no difference between 
an embargo and blockade in so far as each is a 
restraint of princes. Now is blockade a restraint 
of princes? Yarious authorities have been cited 
wherein the question arose how far a blockade 
is a restraint of princes causing loss within a 
policy of insurance ; but those cases were where 
the goods or ships were prevented entering the 
blockaded port, and i t  was contended there was 
loss by restraint of princes; but the answer is, 
that the immediate loss was the laudable aesire of 
the assured not to incur the risk of attempting to 
enter the blockaded port, and therefore was no 
restraint of princes, because tne insured objects 
never were within the port. Then suppose they 
were w ithin the blockaded p o rt; would there be 
a restraint of princes ? Ceipel v. Smith (sup.) is a 
clear and distinct authority on that point. True, 
the question there arose on a charter-party, the 
shipowner having abandoned the voyage in conse
quence of the blockade, and it  became essential to 
consider whether the blockade was a restraint of 
princes or not. The Lord Chief .Justice of England 
in giving judgment says : “  First, is a blockade a 
restraint of princes ? I  th ink i t  is. I t  is an act of 
a sovereign stale or prince ; and i t  is a restraint, 
provided the blockade is effective ; and in the eye 
of the law a blockade is effective if the enemies’ 
ships are in such numbers and position as to 
render the running of the blockade a matter of 
danger, although some vessels may succeed in 
getting through. In  Buch a case the obstacle 
arises from an act of state of one of the belligerent 
sovereigns, and consequently constitutes a restraint 
of princes. The case, therefore, is brought within 
the exception in the charter-party:”  (p. 410.) And 
Blackburn, J. says: “ la m  unable to see why this 
was not a restraint of princes; i t  was clearly a 
restraint by the then Emperor of France prevent
ing the cargo from being carried on to Hamburg:”  
(p 412.) The question then arose as to the 
defendant being justified in breaking the charter; 
but throughout the case it  is assumed that, if the 
vessel had been w ithin the blockade, that would 
have been a restraint of princes and the case 
decided, not on any distinction as to the nature 
of a charter-party, but on general principles, 
that that was a restraint of princes. Another 
authority cited for the defendant was Foster v. 
Christie (sup.) and there, indeed, it  was held 
that the not continuing the voyage for fear of an 
embargo was not a loss within the meaning of the 
policy; but the whole argument assumes that i f  
the vessel had been made or subject to embargo, 
that would have been a restraint of princes.

Mr. Day further contended there was a differ
ence in the meaning of the words “ restraint of 
princes ”  as employed in a charter-party, and as 
used in a policy. I  am not aware of any such 
distinction, nor have any cases been cited to show 
it. fi'here may be a difference in a contract as to 
restraint of princes justifying the breaking off of 
the agreement, as in  Geipel v. Smith (sup.) and 
the [cases where a party is liable on a policy as an 
underwriter. But that does not make any differ
ence in considering what is a restraint of princes. 
Moreover there is an important case in the Ame
rican courts decided in 1815, viz., Oliveria v. 
The Union Insurance Company (sup.), which has 
I  believe, been acted upon as law from that time 
to the present. One passage of peculiar bearing 
as to blockade or embargo being a restraint is
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at p. 189 of 3 Wheaton’s Beports (4 Curtis, 193), 
where Marshall, C. J. says: “  What then according 
to common understanding is the meaning of the 
term restraint?’ Does i t  imply that the lim ita
tion, restriction, or confinement, must be imposed 
by those who are in possession of the person or 
thing which is limited, restricted, or confined ; or 
is the term satisfied by a restriction created by 
the application of external force ? If, for example, 
a town be beseiged, and the inhabitants confined 
w ithin its walls by the besieging army, if in 
attempting to come out they are forced back, 
would i t  be inaccurate to say that they are re
strained within those limitR; the court believes 
i t  would not; and i f  i t  would not, then with equal 
propriety may i t  be said, when a port is blockaded 
that the vessels within are confined or restrained 
from coming out. The blockading f'orcelis not in 
possession of the vessels inclosed in the harbour, 
but i t  acts upon and restrains them. I t  is a vis 
major, applied directly and effectually to them, 
which prevents them from coming out of port. 
This appears to the court to be, in correct 
language ‘ a restraint ’ by the power imposing 
the blockade; and when a vessel, attempting to 
come out, is boarded and turned back, this re
straining force is practically applied to such 
vessel.”  Those observations seem to me very 
applicable to this caBe, and I  entirely concur in 
them, and think they ought to he applied to the 
present case. There is an external force of a 
sufficient power applied to the whole of Paris and, 
inter alia, to those goods which are absolutely 
prevented by force from going to their destina
tion.

Under these circumstances was the assured 
entitled to abandon or not ? The case seems to 
me to be, not a case of capture where the property 
is intended to be appropriated and taken possession 
of, and there is no hope of recovery by speedy 

rocess but, a restraint in the nature of an em- 
argo; and it  is impossible to distinguish i t  from 

an embargo on the goods in port, or something 
in the nature of an arrest and detention of a com
petent authority, and restraint of princes. Then 
what is the right of the assured ; The point was 
raised in Goss v. Withers (2 Burr. 683). when the 
vessel was under capture for eight’days only; but 
in the course of delivering judgment, Lord Mans
field, C.J. took occasion to refer also to cases 
of restraint or embargo, saying, at p. 696, “  I  
cannot find a single book, ancient or modern, 
which does not say, ‘ that in case of the ship 
beiDg taken, the insured may demand as for a 
total loss, and abandon.’ And what proves the 
general proposition most strongly, is, that by the 
general law he may abandon in the case merely 
of an arrest, or an embargo, by a prince not an 
enemy. Positive regulations in different countries 
have fixed a precise time before the insured should 
be at liberty to abandon in that case. The fixing 
a precise time proves the general principle.”  We 
have no fixed time in our law ; but I  think there 
must be a reasonable time within which the 
insured must exercise the power or privilege of 
abandoning, subject to that he has in case of 
restraint of princes the right to abandon to the 
underwriters; if he docs so in proper time the 
underwriters are liable. Here no question is 
raised as to notice of abandonment having been 
too early or too late; and I  do not think any such 
question could arise, because a reasonable time was

allowed to elapse to see i f  the goods were perma
nently detained or whether it  was a mere temporary 
detention. The detention having taken place was, I  
think, a restraint by a power within the meaning 
of the policy, and therefore our judgment must 
be for the plaintiff.

K eating , J.—I  am of the same opinion. I f  this 
case rested altogether and exclusively on the terms 
of the policy I  should have desired more time to 
consider whether it  was not a policy intended ex
clusively to cover marine risks and not terrene 
risks. But coupling it  w ith the findings of the 
special case, I  come to the conclusion, without 
difficulty, that i t  was the intention of the parties 
that this policy should cover terrene risks. I t  is 
expressly provided that the goods are to be shipped 
by any one of three modes of transit, and two out 
of those three modes necessarily involve a terrene 
risk. They contemplated by the policy to send 
the goods as they were sent, viz., to Marseilles, 
then through France, and thence by the Straits of 
Dover to London. Therefore I  think that, having 
regard to the facts found, the meaning of the 
policy was clearly to include the risk by land, 
because the case expressly finds that i t  was 
known to both parties that such was the 
usual and ordinary mode of transit. Conse
quently, I  cannot doubt that that was the voyage 
from Shanghai to London which was in contem
plation.

Then, if the land risk be within the policy, 
was there such a loss as justified an abandon
ment? Now, I  quite agree with my Lord with 
respect to the analogy between the siege of a town 
and blockade of a port. There are not a great 
many English cases, fortunately, which gave rise 
to the question as to the position of English 
goods blockaded in a port. But there are many 
cases relating to goods which could not get into 
a blockaded port. I  think, however, i t  stands to 
reason that the position of goods within the 
blockaded port would be precisely analogous to an 
embargo. True, in cases of embargo, i t  is the 
sovereign power of the place which directly inter
venes, whereas with respect to blockade i t  iB an 
adverse foreign power preventing the escape of 
the vessel; but that seems to me a distinction 
without a difference. There is equally a restraint 
imposed on the party by the sovereign power; and 
I  th ink tbatthecaseasstatedisa particularly strong 
one, for i t  is found that during the period referred 
to i t  was impossible that the goods could leave 
Paris. What rendered i t  impossible ? Why the 
presence of the German army. That surely is 
restraint of a sovereign prince within the meaning 
of the policy. I  have not from th 9 beginning of the 
case had the sligh est doubt on this policy that 
there was a restraint of princes. I f  so, was there 
a loss within the terms of the policy? I t  is 
equally clear that i f  goods are inclosed beyond the 
control of the assured they are lost to him for an 
indefinite time, and then, no doubt, he had a right 
to abandon ; and as he did abandon, he is entitled 
to recover as for a total loss from the under
writers.

B rett, J.—I  am of opinion that this policy 
covered the land transit from Marseilles to Bou
logne ; and, indeed, i f  a Iobs occured during the 
laud transit i t  was within the policy just as if  
during the passago by sea. I  think that by the 
terms of the policy the land transit is made part 
of the voyage insured. Every individual policy
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to be construed as any other contract between 
j  P ities. Most policies are in ordinary form, 

j . ’yith respect to such there hare been many 
ru?lS1°na' “  the policy is in unusual form the 
as f appded f°  ordinary policies must be applied 

ar as they can be, and beyond this the court 
st attempt to put a construction upon them 

« « in g  to the meaning of the parties. A ll 
th 10«es ” r3 Earned in somewhat the same manner; 

e first thing done is to describe the voyage 
afterwards the duration of the risk is 

r s9n oea and made applicable to the voyage al- 
bg| •? described in the policy. Now, in the case 
j0 0re ns one of the voyages (which is sufficient 
^ r- PUr consideration') is described as from Shang- 
j. 1 ,to Marseilles and London via. Marseilles. By 
eyelt cannot tell what that voyage is. What- 
nn f 1 v°ya8e described in a policy may be, one 
fr l8t ‘°°k at the known and usual mode of going 
it  im °De place another, and here we find that 
to T known to underwriters that the journey 
tr. .n“ °n via Marseilles is invariably by land
to t 81*" through France, and then from Boulogne 
s't ¡K0nc*on. py ship. That being so, the land tran- 
par y ordinary railway through France is made 
the °* v°yage insured ; but i t  is said here 
not 6 are °*' l̂er parts of the policy showing it  is 
•< Part ° f it. Mr. Day relied on the phrase 
aPn' p ^ ils t  remaining there for transit;”  but I  
scrihH^d and beiieve the ordinary voyage de- 
Sf0 ed >s the running voyage, with the ordinary 
th ir  ^es on such running voyage; and whereas 

t°  be a further delay or landing of the 
(je s. during the voyage, there must be a further 
g00j r iPtlon to apply to the time during which the 
£erethWere no*' course of conveyance. Now, 
s[jj ‘“ e voyage necessarily involves several trans- 
voya 6Ilts .°^ goods, and landings during the 
« wV,ne.!it' different places; and but for those words, 
of > st remaining there for transit,”  the period 
in tr  6 ?ur*n£ which the goods were not actually 
ver ansifc would not have been covered. And it is 
time (',lSU8d in a policy, to cover such period of 
t rans-|UnnS which the goods were not actually in 
is ve . and wonid not have been covered. And it 
ti.me ^ u?nal in a policy to cover such period of 
phra as1(1? required for landing the goods. The 
steatQe ^eluding all risk of craft out and from 
f°r j.1ers’ was also relied on by the counsel 
Poliec^L ^cfendants. Now, it  is peculiar to tbis 
and r r at several steamers are to be employed, 
vi°usl n f niore nsual one steamer only; and ob- 
steam° ” 10 £°ods are to be covered whilst in each 
P°ssibir ’ anP construing the policy as nearly as 
W0uld e as we should construe an ordinary one, it 
steals n0t attach until the goods were in  the first 
iioned61"’!!111̂  had not been for the last-men- 
Coverer? l ?6 i  should not have thought the goods 
steame ■ "<V lI‘e in the craft going to and from the 
WoqIj  rs > a.nd I  should think any careful Assured 
d u r i n g i Q .these words to include the times 
thefijS^^'nh the goods were carried to and from 
to rnG . , ai:ui to and from the last steamer. I t  seems 
soapy 6Sf words not interfere with the de- 
jo u r r ip . / f th °  transit voyage which included the 
of r° m Marseilles to Boulogne. The cases
3 rough V‘ y 6 R°yal Insurance Company (sup.) and 
that whV .hltmore (sup.) are authorities to show 
by en either, by a known or agreed usage, or 
the VovaerrtlS the policy, land is made part of 
as well th® risk covered applies to that part 

us to the other. Therefore, on these autho-

tities and on the construction of the policy, I  th ink 
this passage through France was part of the voyage 
insured. I f  so, then the description of the dura
tion of risk in the afterparb of the policy must be 
made applicable to the voyage. And the inten
tion is that the policy shall apply from the be
ginning to the end of the voyage. Quite true, 
one must, in some sense, apply the words in an 
unusual way, as Mr. Day contended ; and when Mr. 
Field relied on them in support of his argument, 
he went too far as was met properly by the ob
servation of my brother Grove.

I f  this part of the transit was covered, the next 
question is whether there was a loss during that 
transit by the perils insured against. I  th ink there 
was a loss here occurring by restraint of princes. 
I t  was argued that there was, because the restraint 
was like to that pub on goods in all ships 
which are within a blockaded port, and that 
under these circumstances the goods or ships 
have been held to be within the words, “  restraint 
of princes,”  and therefore that these goods within 
a besieged town must be held to be within the 
words “  restraint of princes.”  True, the Ameri
can authorities, except as to the description given 
by Marshall, 0. J. in Oliveira v. The Union Marine 
Insurance Company (sup.) would cot assist us much 
because in America they admit to a great extent 
that retardation of the voyage is a loss which 
may be considered, and that if a person is pre
vented from going into a blockaded port that is 
a loss by restraint of princes. I t  has, however, 
been clearly decided in this country that it is not so, 
and our law differs from that of America in that 
respect. Such cases as have been decided in 
England have proceeded, not on the ground that 
a blockade is a restraint of princes but, on the 
ground that if the master, by his own conduct, 
stops the ship going into the blockaded port, 
that is the causa, proxima; or i f  an order of an 
officer of our Queen stops the vessel the act of 
the officer is causa proxima, and nob the blockade 
itself. But there is no case on a policy which has 
decided that when ships or goods are within 
the blockaded port then the loss is a loss within 
the phrase “  restraint of princes.” I t  is quite clear 
the goods are not captured, because capture within 
the terms of the policy means where the goods 
are seized by a hostile power with intent to 
change the property in  them. Such a case can
not either be an arrest, because the word “  arrest ”  
requires an actual taking of the goods; and in the 
case of blockade or embargo there is no such 
taking possession, for the goods are left in the 
possession of the master of the ship for the 
owner. But there are other words in the policy, 
and the words “  restraint of princes ”  are the im 
portant ones and we must apply to this policy the 
ordinary rule, that where different words are used 
in a mercantile instrument one must give sense to 
each. Here the phrase seems to apply to the case 
where goods are not taken, but restrained from 
being carried to their distinction by a sovereign 
power. That that applies to an embargo seems 
beyond doubt—that i t  applies to a blockade seems 
also beyond doubt, because in both cases there is 
an order by a sovereign power that the goods shall 
remain where they are, and if an attempt is made 
to remove them they shall be confiscated. That 
seems to ine as much a restraint as can be when 
we look to Marshall’s, C.J., observations in Oli
veira v. The Union Marine Insurance Company
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(sup.) which give a strong authority for the in 
terpretation of the words “  restraint of princes ”  
in  an ordinary policy. I  thought at one time 
there might be a distinction between the case of 
a besieged town and that of an embargo where 
goods are within the port, on the ground that if 
any one attempts to remove the goods they are 
confiscated, whereas i t  is not shown that in in ter
national law w ith respect to goods in a besieged 
town they would bo subject to confiscation i f  re
moved. But although they are not to be confis
cated by international law, yet i t  seems to me if 
any one attempted to carry them out they would 
be lost by the besieging army stopping the goods, 
and to suppose they would, having stopped them, 
hold them, to see whose they are, does not appear 
likely in the ordinary course of business. They 
would be lost to the owner. Therefore,, practically, 
the goods are just as much restrained in a besieged 
town as they are in a blockaded town. Moreover, 
we have the two authorities justifying us in our 
decision, viz., the passage from Wheaton at 
p. 819, which obviously applies to the two cases 
on the same leaf, and also that of Marshall, C.J.
I  th ink these goods were restrained. Then the 
question is what is the amount of restraining 
force which, when exercised, w ill justify an aban
donment. I  am of opinion that, as when goods are 
in a besieged town, no one can say how long that 
restraint w ill last, there is so great a loss that 
the owner is entitled to give notice of abandon
ment immediately, or within a reasonable time 
after he has news of such restraint as puts his 
goods into such a degree of loss. Here notice of 
abandonment was given in  proper time, and con
sequently there was constructive total loss by the 
perils insured against which became a total loss 
by notice of abandonment.

G rove , J.—I  am of the same opinion. I t  has 
been contended that the strongest words in  
favour of the plaintiff, “  or London via Mar
seilles ”  might be fulfilled because the goods 
might come to London via Marseilles by sea. 
But, according to the ordinary construction of 
the policy it  would involve a certain portion of 
land transit. Then Mr. Day further contended 
(and that seems to be the most forcible argu
ment) that throughout this policy are words con
nected with maritime matters and a maritime 
mode of transit, as “  all risks of craft,”  and then 
that which I  pointed out to Mr. Field in answer 
to a part of his argument, viz., that when the ter
mination of the voyage is dealt with, the words 
used are, ‘1 and upon the goods and merchandises 
until there discharged or safely landed,”  which 
certainly seems primd facie applicable to landing 
from a ship, and not delivering from a railway 
carriage or van. Probably, the reason is that this 
passage is copied from some old form of marine 
policy; and, instead of the policy being entirely 
remodelled to suit the present mode of transport, 
the old form of expression has been maintained. 
I t  was further argued that the phrase “  whilst re
maining there for transit,”  meant to apply to 
remaining on land. But i t  seems to me that this 
was intended to protect the goods eundo et morando. 
Then the policy is “ from Shanghai or Japan to 
London via Marseilles.”  Now i t  is found in par. 
12 that goods coming from Shanghai to Japan 
and to London via Marseilles do come a consider
able portion of the way by land; and if this 
policy was not intended to be more than a marine

policv, why should it  have gone further than 
Marseilles, for, except the short ship passage from 
Dover to Calais, the marine risk would have been 
ended. Why, if  those who prepared this policy, 
which must be taken fortius contra proferentes, 
meant bo lim it i t  to the marine risk, they should 
not have said so, I  cannot understand. Therefore,
I  think that, so far as the risk is concerned, it  was 
intended to cover the whole voyage from Japan 
or Shanghai to London.

Next, as to the question whether there was 
restraint of princes. Now there are English 
cases on insurances in which i t  has been held 
that where there is a blockade at the port of 
destination, the goods being outside thereof, or 
where the captain of a vessel is only prevented 
by possibility or probability of risk he w ill run in 
arriving at the port of destination, this kind of 
hindrance does not come within the word restraint, 
i t  would be more in  the nature of an injunction 
than restraint. So on land, a person might 
be kept out of a place by a cordon of troops 
surrounding it, when he would simply be told, 
“ You must not go there, or i f  you do you 
w ill be captured.”  But when we consider the 
converse case of a person enclosed by stone walls 
or shut ud  by locked doors, i f  that be notrestraint 
I  know not to what the word “  restraint ”  would 
apply. For I  cannot apply it  only to mere 
physical restraint, such as that of a man held by 
the hand, or w ith a chain round his body. A  man 
in prison is as much restrained as if enchained. 
I t  is further said that a blockade of a port is dif
ferent from a blockade of an inland town. The 
authorities of Wheaton and Grotius are distinct on 
this point.

Now, there are two kinds of blockade specified 
in  treatises on international law, viz., an effec
tive blockade and a nominal or what is called a 
paper blockade—the latter being a mere declara
tion that the place is to be deemed actually 
blockaded. The most effective blockade of a 
port is when sufficient ships are there to prevent 
egress and ingress, yet still that is not absolutely 
perfect and certain for the blockade may be “  run.”  
But in this instance the case absolutely finds not 
only that the siege and investiture of Paris was 
effected, but also that i t  was certain. The Ger
man armies “ completely surrounded and_ be
sieged Paris, and held m ilitary possession of all 
the° roads leading out of Paris, and prevented 
communication between Paris, and all other places, 
by reason whereof i t  was during all the time 
aforesaid impossible to remove the silks from 
Paris: ”  (par. 25). There is a direct and absolute 
finding that the 'goods could not be removed 
from Paris. Therefore, this seem3 to me even an 
a fortiori case of blockade. The only remaining 
question is whether there was a loss which jus ti
fied the notice of abandonment. The total and 
absolute loss in specie of the goods could hardly 
be contemplated by the parties stipulating as to 
the particular peril insured against, viz., restraint 
of princes, because when under restraint the goods 
can scarcely be, in one sense, said to be lost. 
Therefore “  restraint ”  involves the idea of the 
goods not being lost in the more common accep
tation of the term. So restraint must mean some
thing other than loss of goods. Then what 
restraint could be, presumptively, of greater 
duration than that caused by the late siege of Paris 
in a war which had then been waged a consider-
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ble time, and when the risk of bombardment 
Ppeared almost possible P

Judgment for the plaintiff. 
Attorneys for the plaintiffs, Markhy and Tarry. 
Attorneys for the defendants, Walton and Bubb.

C O U R T OP E X C H E Q U E R .
Reported by T. W. S a u n d e r s  and H. L e i g h ,  Esqrs., 

Barristera-at-Law.

Friday, Jan. 25, 1873.
F eatherston v. W ilkinson  and  another.

Charter-party—Damages in consequence of neglect 
°J shipowner—Siring of other vessels, and in- 

greased cost of cargo—Evidence—Onus of proof'. 
y a charter-party between the plaintiff and the 
defendants, the latter agreed that they would have 
a shifty ready at a certain time to receive a certain 
Quantity of coals to be shipped for a certain 
foreign port. The defendants having failed in 
he performance of this contract, the plaintiff was 

°bliged to charter other vessels at a higher rate, 
and to pay a greater price for his coals, which had 
‘‘tsen during the delay occasioned by the defend- 
dhts default. I t  did not appear whether or not 
he plaintiff was enabled to dispose of such coal 

a ® higher price in consequence of the rise in 
value. An action having been brought by the 
V aintiff to recover the loss sustained by the 
gartering of other vessels, and the difference in

Reid Pr ĉe °f coals: 
e “ > that he was entitled to recover.

Sum actaon w.as tried before Brett, J., at the last 
Ve , ,m e r  Assizes for Northumberland, when a 
feoo t .-i'Yas entere<l  f°r the plaintiff, leave being 
{jj rve<l  to the defendant to move to enter it  for

Thdec] ®ption was upon a charter-party, and the 
the ^ r 1011 a^ eRe(f that i t  was agreed thereby that 
pr0r‘ l Hants’ ship, the Edith Emily, should 
'p 'eet* the Northumberland dock on the river 
jx y f ’ ,and there in the first or second week in Jan. 
Same i ° [ j^  ^°a<̂  tons of coal, and carry the 
and tb° , i lvre ̂ or delivery on payment of fre igh t; 
Rot r  declaration alleged that the said ship was 
Janu6ady t0 *rl ’'l16 drst or second week of 
to exaT  as a-foresRid, whereby the plaintiff was put 
coai Pe?se in chartering other ships, and in buying 

To 0tt,°ad ^ iem with at an increased price. 
coUrfc la the defendants pleaded payment into 
» „ j L 0 A l- 10s., the amount of increased freight,and never indebted as to the residue.
the J “  'k appeared that after the making of 
Prom-' art:er"Party the plaintiff agreed with the 
130Q , 0ra of the Bebside Colliery to take of them 
or Sp 0 j S ° f coal at 10s. 6d. a ton in the first 
R m i l d Week in.Jan. 1872, and the ship Edith 
the 8b •Was according to custom named by him as 
aecoJP *)0 ke loaded with such coal, and she was 
sOch “ «P0 custom put on the “  turn book ”  for 
readv v 6ks’ The ship lost her turn by not being 
by y the default of the defendants, and, as 
reRula Custom the Tyne, ships are loaded in 
Until b ti’i rn’ tho plaintiff could not get his coal 
away Procured another ship to carry it
defend hlcn ship would have to wait its turn. The 
I t  furfbntS were aware of the custom of the Tyne, 
iri ch a r^  aPPeared that the plaintiff lost no time 
the and loading two other vessels with

> but in the meantime the price of coal

had advanced Is. 6d. per ton, aud which advance 
he was obliged to pay to obtain the coal. No 
evidence was given that the plaintiff was under 
any contract to deliver coal at Havre at any 
stipulated price, and i t  was contended by the 
defendants that they were not liable for the higher 
price which tho plaintiff had to pay for the coal, as 
what he had was proportionately more valuable. A t 
the tria l a verdict was returned for the plaintiff for 
971. 10s., being the total additional cost to which 
he was put, leave being reserved as before men
tioned, and the court being at liberty to draw 
inferences of fact.

Eerschell, Q.C. having obtained, in Michaelmas 
Term 1872, a rule to enter the verdict for the 
defendants upon the ground that the damages 
were not recoverable as being too remote.

G. Bruce (Holker, Q.C. with him) shewed cause, 
and contended that the custom being known to 
the defendants, the damages were the direct con
sequence of the breach and neglect of the defen
dants in not having the ship ready for being 
laden according to the charter-party; that there 
was primd facie evidence of the loss; and 
that the onus of rebutting this presumption lay 
upon the defendants, who should show that the 
plaintiff could have realised at Havre or else
where.

Eerschell, Q.C., in support of the rule, argued 
that there was no evidence that the custom as to 
loading was known to the defendants, nor did it  
appear that the plaintiff had suffered any loss 
from having to give more per ton for the coal, 
since he may have made an equal sum upon its 
re-sale.

K elly , C.B.—I  am of opinion that this rule 
should be discharged. The plaintiff contracted 
with the defendants that he would be ready at a 
given time to ship a cargo of coals, and that the 
defendants should have their ship ready to receive 
it. The defendants failed to comply with their 
agreement, and the plaintiff had to charter other 
ships, and purchase coal at a higher price—at an 
increased price amounting in the whole to 971. 10s. 
I  th ink that was primd facie evidence, and indeed 
conclusive evidence of loss, unless rebutting evi
dence had been produced on the other side, and 
that such loss was occasioned by the default of the 
defendants. I t  was argued, because the coal bought 
was worth the extra Is. 6c£. a ton given for it, there 
was no loss, inasmuch as although the plaintiff had 
paid 971. 10s. more than he would have paid i f  the 
defendants had performed their contract, he could, 
upon resale, get back the extra price. We have, 
however, no evidence in the case that the coal was 
of more value at Havre after its rise than before. 
I f  the coal had risen in value at Havre, i t  was for 
the defendants to have shown it, and they should 
have proved what really was the value of such 
coal at Havre, and, moreover, that the coal was 
intended not for the plaintiff’s consumption, but for 
resale. I f  they had shown that they could have 
obtained an increased price at Havre, that would 
have gone in reduction of damages.

M a r t in , B.—I  am of the same opinion. The 
only fact for consideration is, whether there was 
evidence to go to the ju ry  that they might assess 
damages for the difference in the price of the coal. 
I t  is argued, how can i t  be said that the coal is not 
of the same value P That was for the defendants 
to prove. They might have given evidence of its 
rise at Havre, but they did not.
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P ig o tt , B.—I  quite agree with the rest of the 
court. I t  was a question for thejury, and I  think 
there was a primci facie case of a loss to the extent 
of the damages awarded. I t  is clear that the 
plaintiff had to give Is. 6c?. per ton more in con
sequence of the defendants’ breach of contract, 
and any circumstance mitigating the loss, such as 
a rise in the market price of coal at Havre, ought to 
have been proved by the defendants, and not left to 
us to infer from a rise at the p it’s mouth.

Bide discharged.
Attorney for the plaintiff, S. B. Hoyle, for Lisle, 

Durham.
Attorneys for the defendants, Shim, Grossman, 

and Crossman, for Turnbull, West Hartlepool.

E X C H E Q U E R  C H A M B E R .
Reported by J. Shortt, Esq., Barrister-at-Law.

June 18 and 27, 1873.
(Before K e l l y , C.B., M a r t in  and C le a sb y , BB,, 

B r e tt , Grove , and D e n m a n , J J .)  

S te w a r t  v . T h e  W est I n d ia  a n d  P a c if ic  St e a m 
ship  C o m pany .

Ship arid, shipping—General average—Loss to 
cargo by water let into ship to extinguish fire— 
British custcm—Agreement to be bound by custom. 

Certain bark was shipped on behalf of the plaintiffs 
on board a vessel of the defendants for carriage 
from Santa Martha to London, under bills of 
lading containing the words “ average, i f  any, to 
be adjusted according to British custom.” The 
vessel having loaded her cargo was about to sail 
to her port of destination, when a fire broke out in 
the forehold. Every effort was made to extinguish 
the fire by playing water down the hatchways and 
through holes cut in the forecastle deck ; and this 
not being sufficient to subdue the fire, a hole roots 
cut in the side of the ship, and her fore-compart
ment was thereby filled with water. The fire was 
in this manner extinguished, and i f  this course 
had not been taken, the remaining cargo (a 
portion having been discharged into lighters) 
would in all probability have been destroyed, and 
the ship most seriously damaged, i f  not rendered 
a total wreck, and the water poured into the ship 
having destroyed a large portion of the plaintiffs 
bark, the plaintiffs brought an action against the 
defendants in respect of the loss. It  having 
hitherto been the practice of British average 
adjusters to treat a loss occasioned by water in 
the manner above described as not a general 
average loss,

Held (affirming the decision of the Court of Queen’s 
Bench), without determining whether the loss was, 
or was not, properly the subject of a general 
average contribution, that the plaintiffs were 
precluded from recovering by the words of the 
bills of lading that average, i f  any, should be 
“  adjusted according to British custom.”(a) 

E rror  fro m  th e  Queen’s Bench on a special case.

(a) Since the decision of this case in the Court of 
Queen’s Bench and the intimation of opinion there given, 
there has been a meeting of average staters, by whom it 
was resolved that a future loss by water used to extin
guish a fire should be treated as a ereneral average loss. 
As the meeting practically represented the whole body of 
average staters, i t  may be taken that the “ British 
custom’ ’ will be, from the date of the meeting, in accord
ance with the resolution.—Ed .

See report of the case in the court below, ante, 
vol. 1, p. 528; 27 L. T. Rep. N. S. 820.

The action was brought in respect of the loss of 
certain bark shipped on board the defendants’ 
steamship Venezuelan, and consigned to the 
plaintiffs; and by consent of the parties the 
following special case without pleadings was stated 
for the opinion of the court -

1. The plaintiffs are merchants carrying on 
business at Manchester under the style of firm 
of Robert Barbour and Brothers. The defendants 
are a company and registered pursuant to the 
Drovisions of the Companies’ Act 1862, and are the 
owners of vessels trading regularly between the 
United Kingdom and the West Indies and South 
America, and amongst others of the steamship 
Venezuelan,

2. On the 19fch Sept. 1871, the defendants’ 
steamship Venezuelan left Liverpool with a general 
cargo of merchandise on a voyage to the West 
Indies. She arrived on the 8th Oct. at St. Thomas, 
and after discharging her cargo for that port pro
ceeded on her voyage to the ports of Curacoa, 
Santa Martha, Savanilla, and Colon, and having 
called at Onracoa and there delivered her cargo 
for that place, came to an anchor in the port of 
Santa Martha on 16th Oct. The Venezuelan after 
discharging at Santa Martha all her cargo for that 
port, took on board there a general cargo of 
produce and merchandise for Savanilla, Oolon, 
London, and Liverpool.

3. The general cargo taken on board the Vene
zuelan at Santa Martha, consisted of goods shipped 
by various persons, and amongst these goods were 
180 serons of bark which were shipped on behalf 
of the plaintiffs for carriage to London under the 
terms of two bills of lading, one for 100, and the 
other for 80 serons. These bills of lading were 
in the same form, and the following is a copy of 
the one comprising the 100 s e r o n s “  Shipped in 
good order and condition by Mr. Ide Mier, of 
Santa Martha, in and upon the good steamship or 
vessel called the Venezuelan, whereof Bremner is 
master for this present voyage, or whoever else 
may go as master, now lying in or off the port of 
Santa Martha, 100 serons bark, covered by con
signee’s open policy of insurance, being marked 
and numbered as per margin, and to be delivered 
in the like good order and condition, subject to 
the terms and conditions stated in this bill of 
lading, which constitute, the contract between the 
shippers and the Company, unto Messrs. Robert 
Barbour and Brother, of Manchester, or to his or 
their assigns, at the port of London, or so near 
thereunto as steamers may safely ge t; freight to 
be paid at the port of destination of the goods 
(without any deduction, and before delivery if  
required) upon the gross weights or measure
ments taken on the landing of the goods from the 
above named steamer, as per present tariff issued 
by the West Indian and Pacific Steamship Com
pany (Limited), unless otherwise specially stipu
lated in the margin hereof; average, if any, to be 
adjusted according to British custom. The com
pany reserves to itself liberty for the steamers to 
sail with or without pilot, to tow and assist vessels 
in all situations, to proceed to the port stated in 
this bill of lading, via any other port or ports, in 
any order or rotation, whether in or out of the 
customary or advertised route, without the same 
being deemed a deviation, whatever may be the 
reason for calling at or entering such port or ports,
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to transship or land and reship by lighter or 
otherwise the goods at the port of shipment 
and transshipment or at any port or ports, or 
lnto any other steamer or steamers, or to forward 
them from any port or ports by railway, and land, 
and water conveyance to port of destination; also 
to discharge the goods from the steamer as soon 
as she is ready to unload into hulk or temporary 
depot or lighter, or on a wharf an the shipper’s or 
consignee’s risk and expense after they leave the 
ship’s deck. The company is not liable for any 
loss or detention of or damage or injury to the 
Roods, or the consequences thereof occasioned by 
any or several of the following causes, v iz .:—the 
act of God, enemies, pirates, theft on land or 
afloat, vermin, barratry of master or mariners, 
restraint of princes, rulers, or people, fire on 
board, in hulk, or in  craft, or on shore, or wagons, 
stranding, collisions, explosions, or straining; 
Perils of the seas, rivers, navigation, land transit, 
hghterage, storage afloat or ashore, interruption 
t°  navigation by ice, transshipments, any act, 
Neglect, or default of the pilot, master, mariners, 
ongineers, servants, or agents of the company; 
Occidents from machinery, boilers, steam, or de
l f t s  in hull, engines, or boilers, sweating, leakage, 
breakage, rust, decay, rain, spray, contact with, or 
sPpell or evaporation from other goods, effect of 
plimate or heat of holds, absence, obliteration or 
■naccuracies of marks, numbers, destination or 
address on packages (in such cases the consignees 
™ accept the goods as allotted by the agents of 
the ship), in ju ry to wrappers, want of strength of 
Packages, detention on board or ashore, however 
caused, at the ports of transshipment, or at other 
Port or ports. The shipper or consignees to be 
responsible for the proper description of the goods 
and the due compliance w ith all regulations im- 
posed by the authorities at ports of shipment and 
'hscharge, and to be liable for any fines, expenses, 
°ss, or damage. The company is not liable for 

gold or silver—manufactured or trinkets—watches, 
c ocks, timepieces, mosaics, bills, bank-notes of 
any country, orders, notes, or securities for pay- 
? er't  of money, stamps, maps, writings, title 
,'r®ds, paintings, engravings, pictures, statuary, 
bks, furs, lace, hats, cashmere, manufactured or 
'[manufactured, made up into clothes or other- 
>so contained in any parcels or packages, unless 
s value thereof be expressed in the b ill of lading, 

nd such extra freight paid as may be agreed 
Ton, weight, contents, and description unknown.”  

1 While the Venezuelan was at Santa Martha so 
¡i, ,e<̂ as aforesaid andabouttosail,afire broke out 
p about 11 p m. of the 18th Oct. in the forehold, 
j.^ery effort was at once made to extinguish the 
A® by playing water down the hatchway by means 

bre-hose, and by cutting holes in the fore- 
, stle deck and pouring water down on the cargo 

to^ d i n  the forehold. This was to be continued 
be done until about 4 am. of the next day, 

the men at work near the forehold were 
' iea °ut by the heat and smoke. The steamship 

fjr S j “ En turned stern on to the wind to keep the 
the f ward, and portions of the cargo stowed in 
.  afterholds of the vessel were discharged into 
Idp- H S‘ 'bbo fire-hose was kept continually play- 
li£S down the forehatch and the forecastle sky- 

ts, but it  did not subdue the flames, and about 
vpasTv. bre reached the upper deck. A  hole 
cc_ then cut in the side of the vessel, and her fore 

Partment was thereby filled with water. By 
'Vol. I I . ,  N. S.

this means the crew ultimately succeeded in  ex
tinguishing the fire. I f  this had not been done, 
the remaining cargo would, in all probability, 
have been destroyed, and the ship most seriously 
damaged, if  not rendered a total wreck.

5. The whole of the contents of the forehold 
were entirely destroyed by fire, and a great part 
of the cargo stowed in the adjoining holds was 
damaged or destroyed by the water which was 
poured or let into the vessel as aforesaid, in order 
to extinguish the fire.

6. I t  is admitted for the purposes of this case, 
that 152 of the 180 Herons of bark shipped on 
behalf of the plaintiffs were destroyed by the 
water poured or let into the said steamship in the 
manner above described.

7. I t  has been the practice of British average 
adjusters in adjusting fosses, to treat a loss occa
sioned by water in the manner above described as 
not a general average loss.

8. The Venezuelan, after discharging and un
loading cargo and undergoing temporary repairs 
at Santa Martha, subsequently proceeded on her 
voyage, and delivered the various portions of the 
cargo to the respective owners or consignees 
thereof.

9. The court is to be at liberty to draw such 
inferences of fact as a ju ry  would be justified in 
drawing.

The question for the opinion of the court was, 
whether the plaintiffs were entitled to recover 
from the defendants any sum of money by way of 
general average, contribution, or otherwise, in 
respect of the aforementioned loss of the said 
152 serons of bark. I f  the court should be of 
opinion in the affirmative, then the court was 
respectfully requested to direct on what principles 
such sum was to be ascertained, and judgment 
was to be entered for the plaintiffs for such sum 
as should be ascertained in accordance with the 
said directions of the court by the parties them
selves, or i f  they could not agree, by Messrs. 
Bailey, Lowndes, and Streakley, of Liverpool, ave
rage adjuster, with costs of suit. I f  the court 
should be of a contrary opinion, then judgment 
was to be entered for the defendant with costs of 
defence.

The Court of Queen’s Bench, Cockburn, C. J ., 
Mellor, Hannen, and Quain, JJ.) held, that the 
loss of the plaintiffs’ bark was properly the subject 
of a general average contribution, being a vo
luntary and intentional sacrifice of the bark, made 
under the pressure of imminent danger, and for 
the benefit, and with a view to secure the safety of 
the whole adventure then at risk ; but, it  having 
been hitherto the practice of English average 
adjusters to treat a loss occasioned by water, in the 
manner described in the case, as not a general 
average loss, that the plaintiffs were precluded 
from recovering by the words of the bills of lading 
stipulating that average, if any, “  should be ad
justed according to British custom.”  On this 
judgment error was brought.

Butt, Q.C. (with him Gohen), for the plaintiffs.
Milward, Q.C. (with him 11. G. Williams), for 

the defendants.
The following authorities were cited :—

Benecke on Average, p. 243;
Baily on Average, p. 40;
Johnson v. Chapman, 19 C. B., N.S., 563 ;
2 Arnold Mar. Ins. pp. 813, 872;
Parsons on Shipping, book 1, e. 9, s. 21;

D
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Nimiclc and Co. v. Holmes, 25 Pensy St. Eep. 36;
The brig Mary, 1 Sprague (Amer.) 57;
Stevens on Average, p. 12 ;
Simmonds v. White, 2 B .&  Cress. 805;
Hopkins’ Handbook of average, p. 59 ;
Harris v. Scaramanga, 41 L. J. 170, C.P.

Cur. adv. vult.

June 27.—The judgment of the court was deli
vered as follows :—

B rett, J.—I f  it  was necessary in this case to 
determine whether the destruction of merchandise 
by water thrown upon it in the course of throwing 
water to extinguish a fire which is burning other 
merchandise in the same ship, is the subject of 
general average, we should desire time to consider 
a question which is no doubt of great importance, 
and upon which we know of no direct authority in 
the law of this country. But the b ill of lading, 
which in  express terms provides that “  average, 
if any, is to be adjusted according to British 
custom,”  appears to us to admit of no other con
struction than that which has been put upon i t  by 
the Court of Queen’s Bench. The custom or usage 
prevailing among average staters in England is 
uniform and invariable, that goods thus damaged 
of destroyed are not brought into account in an 
average adjustment. We agree with the court 
below that the phrase “ British custom ”  in this 
b ill of lading was intended to refer, and, upon a 
true construction, does refer, to this custom or 
usage, even if i t  be different from the British law, 
a point, which in this case, we do not determine. 
The judgment of the Court of Queen’s Bench 
must therefore be affirmed.

Judgment affirmed.
.Attorneys for plaintiff,Milne,Biddle,andMellor.
Attorneys for defendants, Chester and Co. for 

Ilaigli and Co., Liverpool.

C O U R T OP A D M IR A L T Y .
Reported b y  J. P . A s p in a l l , Esq., Barrister-at-Law.

Tuesday, April 29, 1873.
T h e  A b r a h a m .

Collision—Plea of inevitable accident—Onus of 
proof—Duty to begin—Practice.

In  a cause of collision, where the defendants plead 
inevitable accident alone, it lies upon the plaintiff 
to show a primd facie case of negligence against 
the defendants, and the plaintiffs must therefore 
begin.

T h is  was a cause o f collision instituted on behalf 
of the owners of the ship Ulverstone, against the 
barque Abraham, and her owners intervening. 
The petition of the plaintiffs alleged that the 
Abraham, being a vessel overtaking the Ulverstone, 
neglected to comply with A it. 17 of the Regula
tions for preventing Collisions at Sea, in not 
keeping out of the way of the latter vessel. The 
answer of the defendants admitted that the 
Abraham was overtaking the Ulverstone, but al
leged that the Abraham had become unmanage
able by reason of her rudder chains becoming 
entangled with her rudder head, and pleaded 
inevitable accident.

The Admiralty Advocate (Dr. Deane, Q.C.) and 
Webster, for the plaintiffs, submitted that on this 
state of the pleadings, the defendants ought to 
begin in accordance w ith the practice of the court.

Clarkson,for the defendants.—According to The 
Marpesia (26 L. T. Rep. N. S. 333; L. Rep. 4 P.C.

212; 1 Asp. Mar. Law Cas. 261), the onus is ou 
the plaintiffs to show a primd facie case. [S ir R. 
P h il l im o r e .—I  find that the practice of the court 
has hitherto been for the defendants to begin 
where the sole plea is that of inevitable accident: 
(The Thomas Lea, 2 Mar. Law Cas. O.S. 261)] 
That is now overruled by the Marpesia.

Sir R. P h il l im o r e .—I  think Mr. Clarkson’s view 
is correct, and that the Marpesia rightly expresses 
what ought to be the practice of the court, and 
the Thomas Lea must therefore be considered as 
overruled.

Solicitors for the plaintiffs, Lowless, Nelson, 
and Jones.

Solicitor for the defendant, Thomas Cooper.

T he  R io  L im a .

Transfer of cause—Arrest — Warrants Caveat—■ 
Practice.

Where an admiralty cause, instituted in rem ag linst, 
a ship, has been transferred from a County Court 
to the High Court of Admiralty, o.nd no bail has 
been given in either court, and the ship is already 
under the arrest of the High Court in other suits, 
the High Court will order the issue of a caveat 
to prevent her release, in case the other causes 
should be withdrawn.

T his  was a motion for leave to arrest the vessel 
Bio Lima in the sum of4501., or for such an order 
as the court might deem meet for the purpose of 
affording the plaintiffs security for the amount of 
their claim and costs. The claim against the ship 
was for necessaries ; the cause was originally in
stituted in the Newcastle County Court, but was 
by order of the judge of the H igh Court of Ad
miralty, transferred to that court, under the 8th 
section of the County Courts Admiralty Jurisrtic- 
tion Act 1868, on the ground that there were 
other suits pending in the High Court against the 
ship, in which she was under arrest. A fter the 
transfer the County Court released the ship. An 
appearance was entered in the County Court by 
one of the owners, and, on the cause being trans
ferred, by two others, but no bail was given

C. F. Jemmett, for the plaintiffs, submitted that 
the arrest was necessary, because the County Court 
had released the ship, and the plaintiff would 
otherwise lose all security for his claim. I f  the 
County Court had retained possession of the 
vessel, two sets of possession fees might have been 
incurred, whilst now that the vessel was released, 
the plaintiffs would not have any security unless 
some order were made by the H igh Court to arrest 
her, or to transfer the possession to the High 
Court.

Cohen, for the defendants, contra.—The arrest is 
unnecessary, as by rule 55 of the rules and regu
lations of this court, i t  is provided that where a 
ship is already under arrest, a caveat may be issued 
to prevent her release. [S ir R. P h il l im o r e .—The 
registrar tells me that the practice has hitherto 
been, to issue a warrant for arrest in each suit. 
I t  appears to me that the rule 53 is intended to 
apply rather to the case where the proctor seeking 
a caveat is concerned in a cause in which the ship 
is already under arrest.] I  submit that the rule 
applies to any case where the ship is under the 
arrest of the court in any suit. The effect of a 
caveat w ill be, that the ship cannot be released 
without notice to the plaintiff ’s proctor. I f  a
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Warrant subsequently becomes necessary by the 
Withdrawal of the arrest in  the other suits, i t  can 
be issued on a future application.

0. F. Jemmett, in reply.—Rule 53 applies only 
to cases where several suits of salvage are insti
tuted, or where a proctor wishes to preserve his 
ben on the res for his costs.

S ir  it .  P h il l im o r e .— I  do not see how the plain
tiffs can be injured by the issuing of a caveat 
instead of a warrant for the arrest of the ship. I  
think he must be content with a caveat, and I  shall 
order that a caveat issues to prevent the release 
of the ship.

Solicitors for the plaintiffs, Ingledew, Ince, and 
Greening.

Solicitor for the defendants, Howland Miller.

T h e  P roceeds of th e  C o r d e lia .

discovery—Suit for master’s wages—Practice, 
do obtain discovery of documents, the affidavit in 

support of the application must allege some one 
particular document to be in the possession of the 
party from whom discovery is sought.

T his was an application on behalf of the plaintifE 
in a master’s cause of wages and disbursements, 
™r discovery of documents in the possession of 
the defendant. The affidavit of the master, filed in 
support of the application, alleged as follows :—

1. This cause has been instituted by me to recover the 
mount due to me for wages and disbursements, earned 

and made whilst I  was master of the said vessel.
¿• During the time I  was master of such vessel. I  
vote several letters to A. Bragaw, the defendant in this 
ause, relating to the sailing of the said ship, and my 
ccounts and vouohers, of which letters I  kept no copies, 
also sent him acoounts and vouchers, of some of whioh 
kept no oopies. The said letters, acoounts, and 

onchers related to my claim in this cause. 
j ' 5' I  am advised and believe, that it is material to me, 
th °ri er *° suPPort my claim on the trial in reference of 
the8 Cpuse’ an<l to prepare for the trial or reference 

re°f> to have such letters, accounts, and vouchers, or 
7 other documents which the defendant may have in 

oai poa8essi°n relating to the matters in dispute iu this 
de,-ae’ Produced to me or to my solicitors, and that I  shall 

lve.material advantage and support from the produc- 
of the same.

Prod  ̂ advised and believe that I  am entitled to the 
do„clnc“ 0u of the said letters, vouchers, accounts, and 

u®8nts, for the purpose of discovery and establishing 
^  elaim in this cause.
ar ‘. believe the said letters, aocounts, and vouohers, 

m possession or power of the said defendant. 
^Jdlarkson moved the court to order the defen- 

nt to answer on affidavit, stating what docu- 
- t s  he bad in his possession or power relating 

kii IB ma^ ers in dispute in the cause, or what he 
a ?w as to the custody such documents were in, 
as w“ ether he objected to the production of such 
js Were in bis possession or power. The plaintiff 
def to know what documents are in the
i.„ endants’ possession, under the Common Law 
cienB UFe ^54, sect. 50. The affidavit suffi- 
or nt y shows that the defendant has in his control 

Possession documents relating to this claim.
enHf?Sj W’ *°r I'h0 defendant.—The plaintiff is not 
a(. ltled on this affidavit to discovery. By the rule 
bpf00111?10̂  law, he must earmark some document 
Rat?16 a *s ™m e i  to discovery. The mere alle- 

° °  *bat some documents are in the defendant’s 
l  q e« s  too vague : (Evans v. Louis, L. Rep.

Clarkson, in reply.—The plaintiff has shown 
that letters and vouchers are in the defendant’s 
possession, and that is enough. [S ir R. P h il l im o r e . 
—The dates are not in any way specified.] They 
are stated to have been during the time he was 
master.

Sir R. P h il l im o r e .—I  am not disinclined to 
grant the application, provided that the documents 
are more earmarked than they are in  the present 
affidavit. There ought to be some guide to the 
dates. Por the sake of the practice of the court 
I  think the affidavit ought to be more precise. On 
an affidavit being filed which shall state specifi
cally some one document to be in the possession 
of the defendant, I  w ill make an order for dis
covery. The application may be renewed at an 
early date, [a)

Solicitors for the plaintiff, Ingledew. Ince, and 
Greening.

Solicitor for the defendant, Thomas Cooper.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL .

Reported by J. P. AsPOfALL, Esq., Barrister-at-Law.

March 20 and April 5, 1373.
(Present: The Right Hon. Sir J. W .  Colvile, Sir 

B arnes P eacock, Sir  M ontague Sm it h , and 
Sir R. P. Collier .)

B ro w n in g  (app.) v. T h e  P r o v in c ia l  I nsurance 
C o m pany  of Ca n a d a  (reaps:.).

Marine insurance—Policy—Principal and agent— 
Right to sue—Certificate or slip—Contract— 
Cargo—Total loss—Limitation of action.

A contract of marine insurance, entered into with 
underwriters by an agent in his own name, but 
without expressing the interest in the subject of 
insurance to he in any particular person, may be 
sued upon by the principal in whom the interest is 

Where the common form of policy of a marine 
insurance company contains the usual clause, 
“  A. B. as well in his own name as and for and 
in the names of all and every other person or 
persons to whom the same shall appertain, &c.,” 
and it is the usage of the company on accepting a 
risk to issue a certificate or slip as a provisional 
agreement entitling the assured to a policy in 
their common form, the certificate is to be con- 
strued as a contract containing the above clause, 
and, i f  the certificate is made out in the name of 
an agent, the principal on whose behalf the con
tract is made may {in Canada where there are no 
Stamp Acts as to agreements for marine insur
ance) sue upon the certificate in his own name. 

Where ship and cargo are wrecked and cast ashore, 
but part of the cargo continues to exist in specie 
and is taken out, and, it being impossible to 
forward it to its destination, is sold by the salvors 
on the spot, there is no total loss of the cargo, 
actual or constructive, until the sale has taken 
place : and, consequently, a condition in a policy 
on the goods, that no action shall be maintainable 
on the policy unless commenced within twelve

{a) A  further deposit was filed, alleging the posses
sion by the plaintiff o f letters from the defendant, in 
which reference was made to letters of the plaintiff re
ceived by the plaintiff on particular dates, and also 
alleging the possession by the plaintiff o f  a copy o f a 
letter sent by him to the defendant, and its date. Gn 
this affidavit the application was granted.
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months after any loss shall have occurred, is 
complied with i f  an action, to recover for a total 
loss of the goods, is commenced within twelve 
months after the sale has taken place ; the action 
need not he commenced within twelve months after 
the wreck.

T h is  was an appeal from a judgment of the Court 
of Queen’s Bench for Lower Canada, affirming a 
judgment of the Superior Court for Lower Canada, 
district of Montreal, in an action brought by the 
appellant against the respondents on an alleged 
contract of insurance of a cargo of flour.

The w rit was issued on the 3rd March, 1869.
The declaration was also filed the 3rd March, 

1869, and the first count set out a certificate of 
cargo insurance granted by the defendants to one 
Joel Leduc for 7,000 dols. on a cargo of flour, and 
alleged that the said Joel Leduc had insured 
the said goods as agent for the plaintiff, that the 
plaintiff was interested in  the goods to the fu ll 
value of the sum insured, and that the goods had 
been lost by perils of the sea. The count also 
contained an averment that the defendants were 
bound by custom to issue to the plaintiff a policy 
of insurance in accordance with the terms of the 
certificate, either in his own name or the name of 
Joel Leduc, and all others interested in the goods, 
and that they had not done so. The second count 
alleged generally that the plaintiff had insured the 
goods with the defendants through the agency of 
Joel Leduc, and the loss of the goods. The third 
count was a common money count for money had 
and received by the defendants to the .use of the 
plaintiff.

The defendants filed on the 11th May, 1869, two 
pleas, and a defense au fonds tn fait.

The first plea set up that the said Joel Leduc 
had previously insured the ship Babineau and 
Oaudry with the defendants, on the express con
dition that i t  should not remain in the Gulf of St. 
Lawrence after the 16th Nov., that the insurance 
of the cargo of flour being between the same 
parties and for carriage by the said ship was im
pliedly subject to the same condition, and that the 
loss occurred through the ship remaining in the 
Gulf of St. Lawrence after that date. The second 
plea set up a condition contained in  the certificate 
of insurance that no action should be brought for 
any loss, except within one year next after the 
loss occurred, and averred that the loss of the 
cargo occurred more than a twelvemonth before 
action brought. The defense aufond.s enfait tra
versed all the averments in the plaintiff’s declara
tion, and in particular expressly alleged that the 
contract with Joel Leduc had been made with 
him personally, and not as agent of the plain
tiff.

Theplaintiff, on the 15thMay, 1869,filed answers 
traversing the defendants’ pleas, and he joined 
issue on the defendants’ defense au fonds enfait.

The defendants on the 20th May took issue on 
the plaintiff’s answers.

The facts as proved, or admitted, were as fol 
lows:

The plaintiff, who was a baker and merchant, 
liv ing at St. John’s, Newfoundland, instructed 
one Joel Leduc, who had acted as the plaintiff’s 
agent for a long time previously, to purchase flour 
for him at Moutreal, and forward it  to him at St. 
John’s, Newfoundland. Leduc accordingly pur
chased 1,063 barrels of flour and loaded them on 
board a vessel called the Babineau and Oaudry,

and drew bills upon the plaintiff for the amount 
of the flour, including his own commission.

In  Nov. 1867, Leduc applied to the defendants 
agent at Montreal, R. T. Routh, to insure the flour 
for the voyage to St. John’s, and Routh, after 
bommunicating unth the head office, granted him 
a certificate of insurance, which was in the follow
ing terms :

Provincial Insurance Company of Canada.
Certificate of Cargo Insurance, No. 116, 

Montreal, 15th Nov., 1867.
Joel Leduc, Esq., has this day effected an assurance 

to the extent of seven thousand dollars on the under
mentioned property, from Montreal to St. John’s, New
foundland, shipped in good order and well-conditioned 
on board the schooner Babineau and Oaudry, whereof. 
E. Vigneau Is master this present voyage.

Said insurance to be subject to all the forms, con
ditions, provisions, and exceptions contained in the 
policy of the company, copies of which are printed on 
the back hereof.

(Sd.) R. T . Ro uth , Agent.
P. A l b e r t  V ass.

Description of Goods Insured. Amount. Rate.

On 1063 barrels flour, paid 
21st Nov. 1867.

(S ig n e d ) R. T. S o u t h , 
P. A l b e r t  V a s s .

$7,000 0 0

Premium.

$230 0 0

On the back were, amongst others, the following 
conditions :

I t  is furthermore hereby expressly provided that no 
suit or action against said company for the recovery of 
any claim upon, under, or by virtue of this policy shall 
be sustained in any court of law or chancery, unless such 
suit or action shall be commenced within the term of 
twelve mopths next after any loss or damage shall occur, 
and in case any such suit or action shall be commenced 
against Baid company after the expiration of twelve 
months next after Buoh loss or damage shall 
have occurred, the lapse of time shall be taken and 
deemed as conclusive evidence again the validity of the 
claim thereby so attempted to be enforced. ^

The interest of the insured in this policy is not assign
able unless by consent of this corporation, manifested 
in writing, and in case of transfer or termination of the 
interest of the insured, either by sale or otherwise with
out such consent, the policy shall from thenceforth be 
void and of no effect.

Leduc paid the premium of insurance, and 
included the amount in the invoice he sent to tho 
plaintiff and the bills that he drew on him. A t 
the time the goods were insured the plaintiff bad 
not paid the bills drawn upon him, and Leduc 
took the certificate of insurance in his own name, 
that be might be secure if  the plaintiff did not 
meet the bills. No policy was ever issued, and 
there was no evidence of any agreement express 
or implied to issue a policy other than the certifi
cate of cargo insurance, except the statement by 
one of the plaintiff’s witnesses, Routh, the agent, 
who issued the certificate, that i t  was the custom 
of the defendants to issue policies of insurance 
in a form produced by him on all certificates 
of cargo insurance, the certificate of cargo in
surance being a temporary substitute and bind
ing t i l l  the policy was issued. The policies used 
by the company were in a regular printed form, 
and commenced as follows : “  A. B. as well in 
his own name as for and in the name and names 
of all and every other person and persons to whom 
the same doth, may, or shall appertain, in part or 
in  a ll; doth make assurance, and cause to be 
insured lost or not lost, &c.”  The plaintiff was 
proved to have paid the bills drawn on him by
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Leduc when due, and to have been interested in 
the goods to the amount of the sum insured at 
the time of their loss, but no transfer was ever 
D'ade to him of the insurance with the consent of 
the defendants. I t  was admitted by the plaintiff 
that Leduc had previously insured the vessel 
Babineau and Gaudry with the defendants, by a 
policy containing a condition that the vessel should 
not remain in the Gulf of Sb. Lawrence after the 
16th Nov. 1867.

The facts as to the sailing and loss of the vessel 
and cargo are fu lly  set out in the judgment.

l-’he ca3e was" heard in the superior court, 
before Beaudry, J., on the 21st March, 1870, 
and on the 31sb of March that court gave judg
ment in favour of the defendants, on the ground 
tnat the loss occurred more than twelve months 
before the commencement of the action.

The plaintiff appealed to the Court of Queen’s 
Imuoh, and the case was heard on the 3rd Dec., 
1870, before Duval, C. J., and Caron, Badgley and 
Monk, JJ .; and on the 9bh March, 1871, that 
court gave judgment, confirming the judgment of 
t ne court below. The majority of the court were 
m opinion that the action had been brought in 
one time and that the judgment of the superior 
court was in that respect erroneous. The judg
ment of the superior court was confirmed upon 
the ground that the contract of insurance was in 
the name of Leduc only, and that Browning could 
not sue upon it except it  were made for Browning 
and in his name.

Against this judgment Browning appealed to 
tie r Majesty in council, and alleged as the grounds 
°f his appeal the following reasons :—

1'irst, because i t  is established by the evidence 
that the said Joel Leduc in entering into the said 
contract of insurance was acting as the agent of 
the said Gilbert Browning; secondly, because the 
Seneral rule of law that an undisclosed principal 
“ my take advantage of the contract entered into 

y his agent applies to policies of marine in 
surance ; thirdly, because policies of marine in 
surance according to universal usage and the 
custom of the respondent company enure to the 
enefit of any one beneficially interested at the 

time of loss in the property insured; fourthly, 
ecause the language of the policies of the respon- 

. ent company is specially adapted to cover the 
interest at the time of the loss whoever may be 
he owner of the property; fifthly, because the 

Policy on the hull of the Babineau and Gaudry did 
n°t m any manner control the insurance made 
upon the appellant’s flour; sixthly, because no 

reach of warranty was established by the respon- 
uents; seventhly, because the action was com
menced within due time ; eighthly, because even 
a though the court may have been of opinion that 
he agency of the said Joel Leduc in effecting the 

said insurance was not established, the appellant 
bhould under the counts for money had and 
r pC®iv6d in his action have recovered the proceeds 
o hig flour taken possession of and sold by the 
§unts of the respondent company at Gaspe, the 

?a*d proceeds, having been, as admitted by their 
hspector and manager, received by the said 
esPondent company. The appellant submits that 

under the said counts for money had and received 
/ s h o u ld  have had judgment for either 533 

0 Jars at least as the balance of the alleged pro- 
tnf i ^ e  flour after payment of salvage, or the 

lal amount of 1796 dollars realised by the sale

of his flour, there being no proof of the value 
of the salvage services, but merely a state
ment of salvage made by the respondent Com
pany.

Wathin Williams, Q.C. and W. W. Kerr, for the 
appellants.—First, on the question whether the 
appellant may sue on the contract made by his 
agent. In  Sims v. Bond (5 B. & Ad. 339), i t  is 
said by Denman, C.J., “  I t  is a well-established 
rule of law that where a contract, not under seal, 
is made with an agent, in his own name, for an 
undisclosed principal, either the agent or principal 
may sue upon it.”  An agent cannot escape liabi
lity  under a contract which he has signed in his 
own name, but his principal may still take advan
tage of, or be sued upon the contract:

Higgins v. Senior, 8 M & W. 831;
Bumble v. Hunter, 12 Q.B. 310 ;
Smith’s Leading Cases, 6th edit. p. 355 ;
Ramazotti v. Bowring, 7 C. B. N . S. 851.

In  Arnould on Marine Insurance (4th ed. p. 223), 
it  is certainly said that i f  i t  were not for the 
assignment clause in a policy, only the person in 
whose name i t  is effected could sue. In  answer to 
this, however, I  submit that there is no distinc
tion between a contract of insurance and other 
contracts not under seal. I f  the agent has taken 
out the words “  as well in his own name, &c.,”  and 
expressly described himself as owner of the goods, 
it  might then be contended that the appellants 
could not come forward and claim an interest in 
them as against the respondents, and that is pro
bably Arnould’s meaning. This distinction is 
clearly pointed out by Duer on Marine Insurance 
(vol. ii. lect. ix. § 18). Moreover, his certificate of 
insurance was not the contract itse lf; i t  was only 
the memorandum of the contract. By the respon
dent’s custom they were bound to issue  ̂ a policy, 
in accordance with the certificate, containing the 
assignment clause. Where a memorandum for an 
agreement refers to another instrument containing 
fu ll particulars of the contract, then both instru
ments are to be read together, as forming oneand 
the same contract: (Bidgway v. Wharton, 6 H. of 
L. Cas. 238). I t  was clearly the intention of these 
parties that the policy and not the certificate alone 
was to be the contract between them. The cer
tificate is like the slips used in this country. 
There can be no doubt, on the evidence, that the 
flour was purchased on behalf of the appellant. 
When the flour was shipped deliverable to the 
appellant, the property at once passed to him, and 
he became liable for i t :

Browne v. Hare, 4 H . & N. 822 ;
Joyce v. Swann, 17 C.B. N. S. 84.

Secondly, with regard to the point that the action 
ought to have been brought w ithin a year a.ter 
the loss occurred. The loss having been proved, 
i t  lies on them to show when i t  occurred i f  they 
wish to avoid their contract. This is a limitation 
of our right to sue by express agreement. Such a 
limitation must be governed by the same rule of 
construction as is applicable to limitations imposed 
by law. I t  is quite clear that by Canadian law the 
appellant is only bound to brink this action within 
a reasonable time after the loss came to his know
ledge, if  i t  was impossible for him to have made 
his claim sooner: (Civil Code of Lower Canada, 
Nos. 2232, 2478.) The rule was the same by civil 
law : (Mackenzie’s Roman Law, p. 186 et seq.) 
Moreover, there is no evidence to show that the 
loss of the vessel did not occur just before it
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came to the appellant’s knowledge. The loss on 
the goods, however, clearly did not occur more 
than a year before action brought. This is a claim 
for a total loss, and at the time of the discovery of 
the loss of the vessel the goods still existed in part 
at least, and any loss to be total could be construc
tive only, and the underwriters must have re
ceived notice of abandonment, and until this there 
could be no loss within the meaning of the lim ita
tion. Even if the loss is to be considered total, and 
no notice' of abandonment necessary, the actual 
total loss did not take place until after the sale of 
the flour, whereby it  was lost to the assured. The 
acts of the directors of the company, after the loss 
became known, must be considered as a waiver of 
the condition that the action must be brought 
within a year.

Sir J. Karslahe, Q.C. and Bompas for the re
spondents.—Leduc was not a mere agent; he 
bought, and resold on commission, and so had an 
actual interest in  the goods beyond the mere com
mission charged. He was a factor, or commission 
merchant, and had power to deal with the goods as 
he chose: (see Story on Agency, § 33.) This in
surance was intended to cover Leduc’s own interest 
and not that of the appellant. U n til such time as 
the appellant accepted and paid the bills of ex
change drawn upon him by Leduc, the interest in 
the goods remained in the latter, and i t  was for 
him to cover them by insurance. This he did, in 
his own name, and really for the purpose of 
securing himself in case the appellant failed to 
pay for the goods and not for the benefit of the 
appellant. Leduc having clearly an insurable 
interest, i t  must be taken that, as he has insured 
exclusively in his own name, his intention was 
to cover his own risk only. When a contract of 
insurance is not expressed to be for the benefit 
of all concerned, but a particular person is 
named therein for whose benefit the insurance is 
apparently effected, the contract must be taken 
to be limited to that particular person so far as 
the power to sue is concerned. Where a party 
insures on behalf of himself and others, but in his 
own name, the action must be brought in the 
name of the party to the contract. I t  cannot be 
said that the usual form of the company’s policy, 
and not this certificate, is to be considered the 
contract between the parties, because, although 
a court of equity would compel the issuing of a 
policy, yet it  would do so only on condition that 
the terms were no more extensive than those of 
the certificate and that the risks covered were no 
larger. In  Phillips on Insurance i t  is said (§ 379), 
“  only those interested in the subject at the com
mencement of the suit can be original parties to 
the policy, and they continue to be parties only 
while they have an interest. Others may become 
parties by stipulation, or transfer, either with 
them or in their stead. (§ 880.) Insurance made 
by a 'person in his own name only, without any 
indication in the policy that any other is interest
ed, can be applied only to his own proper interest 
in the subject, or his interest as trustee, &c. In  
other words, a contract with A  cannot be con
strued into a contract with B.”  A  principal can
not sue upon a contract mado in an agent’s name 
and for the agent’s benefit, and even if  Leduc in
tended the policy to cover the interests of both, it 
is not enforceable, for a contract of insurance can
not be made by one man to cover the interests of 
several.

Watson v. Swann, 11 C. B., N  -S ., 756.
United States v. Parmele, 1 Paine’s U. S. Circ. Ct.

Bep. 252.
[S ir R. P. C o l l ie r  referred to Bell v. Gilson,
1 B. & P. 345 and to Vignier v. Swanson, 1 B. & P. 
346. note.] No doubt a consignee may sue upon a 
policy effected by an agent, but then it  must 
appear that i t  was effected for the sole benefit of 
the consignee, and, moreover, i t  must appear on 
the face of the policy that it  was as agent that the 
agent effected it. A  contract of marine insurance 
is au undertaking to insure a particular interest, 
and not more than one unless so expressly stated. 
In  this case the contract was, as the respondents 
had reason to believe, to insure Leduc’s interest, 
and he could not by one and the same contract 
cover the interest of the appellant without notice 
of such intention to the respondents. In  Duer, 
on Marine Insurance (Lect. IN . § 18), i t  is said,
“  Where a policy is effected in the name of a par
ticular person, without general words, or by an 
agent on the sole account of a person named, the 
form of the contract necessarily fixes and lim its 
the construction. The insurance can only be 
applied to protect the interest of the person 
named, and parol evidence to show that other 
interests were meant to be covered, or that other 
persons were interested in the subject insured, 
whether offered by the assured to enlarge, or by 
the underwriter to diminish the amount of a re
covery, must be rejected. I t  is not explanatory, 
but repugnant and contradictory.”  Then as to 
the limitation. The loss occurred more than a 
year before the bringing of the action. This is 
the fair presumption from the evidence. After 
the vessel was last seen there was sufficient to 
cause her loss. The cargo, as soon as the vessel 
was wrecked, ceased to be of any use to any one, 
and therefore became at once a total loss. The 
respondents are not bound to show more than 
reasonable evidence that the loss took place at a 
time which precludes the action. I f  they establish 
the presumption that is sufficient. I t  is said that 
this condition as to limitation was waived by the 
directors of the company. I f  so, they had no 
authority to do so. They have authority to issue 
policies and insure vessels, but not to deprive the 
shareholders of any rights they may acquire under 
the contract: (Montreal Assurance Go. v. Me- 
Gillivray, 13 Moore, P. 0. 89.)

Williams, Q.C. in reply.—Leduc, as a com
mission merchant, had a lien upon the goods 
and the policy for the price paid, and was in the 
position of a quasi-vendor, and could have stopped 
in transitu: (Feise v. Wray, 3 East, 93.) The in
surance effected by him was not upon his interest 
in  the goods, but upon the goods themselves, and 
was for the benefit of his principal, to whom the 
property passed on shipment, subject only to the 
agent’s lien. The agent, therefore, had a right to 
insure in his own name, and either he or his prin 
cipal could sue upon the contract.

Wolff v. Horncastle, 1 B. & P. 316 ;
Skinner v. Stocks, 4 B. & Aid. 437;
Story on Agency, §§ 161,162.

Watson v. Swann (ubi sup.) is not in point, as there 
the agent had effected the insurance for other 
purposes before attempting to apply i t  to his 
principal’s risk. The loss did not actually occur 
on the goods until the sale by the company’s 
agent: (Farnwortli v. Hyde, L. Rep. 2 C. P. 204.)

April 5. — The judgment of the court was
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delivered by Sir M ontague  Sm it h .—This is an 
appeal from a judgment of the Court of Queen’s 
Bench for Lower Canada, affirming a judgment of 
the superior court for the province, which dis
missed the appellant’s suit. The action was 
brought on a contract of insurance made with the 
respondents on 1063 barrels of flour shipped in 
the schooner Babineau and Gaudry, on a voyage 
from Montreal to St. John’s, Newfoundland. The 
contract was in the name of Mr. Joel Leduc, who 
had purchased and shipped the flour for the appel
lant. Two objections have been made to the 
appellant’s right to maintain the action, viz : (1) 
that he cannot sue on the contract made in Leduc’s 
aatne ; and (2) that under a clause of limitation 
contained in the contract, his action is too late. 
The judge of the superior court decided against 
the appellant on the second objection. Upon the 
appeal in the Court of Queen’s Bench, three 
judges held the action was brought in time, but 
that the appellant could not sue in his own name ; 
one judge (Mr. Justice Badgley) alone upheld both 
objections.

The following general facts appeared on the 
evidence:—The appellant, who carried on busi
ness as a baker at St. John’s, had for some 
time employed Mr. Leduc, a commission mer
chant, to make purchases at Montreal of flour and 
ship it to St. John’s. In  the usual course of this 
ngeucy, Leduc, in November 1867, purchased 1064 
barrels of flour, shipped it  on board the Babineau 
and Gaudry (a vessel owned by himself) for St. 
John’s, and insured i t  for 7000 dollars w ith the 
respondents in the form and manner which w ill be 
hereafter stated. The b ill of lading stated the 
hour to be shipped by Leduc deliverable to the 
appellant or his assigns, and an invoice was sent 
by Leduc to the appellant, debiting the latter with 
the price paid for the flour, commission, the ex
penses of cartage, cooperage and wharfage, and 
the premium on the insurance. Bills were 
drawn by Leduc on the appellant for the amount 
cf this invoice, which were duly accepted and paid, 
hhe Babineau and Gaudry sailed from Montreal 
011 the 16th Nov. 1867, and left Quebec on her 
Voyage down the Gulf of St. Lawrence on the 
Jdkh. She wag ]ast  Seen, proceeding on her 
voyage, on the 22nd, and no more was heard of 
ber until the middle of May, 1868, when the news 
Reached Montreal that she was ashore on the 
island of Anticosti in the Gulf of St. Lawrence. 
*Tri agent of the respondents reached the island in 
the middle of June, and found the schooner lying 
bottom up. None of the crew appeared to have been 
saved. A  hole had been cut in the ship, out of 
wbich part of her cargo, including some of the 
RPPellant’s flour had been taken,and some remained 
°n board. The flour saved, or so muph of it  as 
w>uld be recovered, viz., 647 barrels, was taken to 
Laspé and sold by the respondent’s agent there, 
tQr the gross price of 1796 dols. An account was 
b>ade out by the agent, which, after debiting the 
( ,°,ur with the share of salvago expense, and 

her charges, showed the net proceeds to be 533 
0 s- The schooner was recovered and repaired.

, I t  was contented in support of the first objection 
y the respondent’s counsel that the insurance was 
9 fact made by Leduc on his own behalf to protect 
18 own interest, or, at all events, partly on his 

ri^h. behalf, and partly on that of the appellant.
ei.r  Lordships, however, feel little  difficulty in 

°tning to the conclusion, upon the evidence in the

case, that the insurance was effected by Leduc, as 
agent on behalf of the appellant, his principal 
Leduc, who was called as a witness by both parties, 
states that the appellant from the purchase of the 
flour up to its loss was le seul propriétaire, et le 
seul gui y avait intérêt. Again, when examined by 
the respondent, he says in English, “  the insurance 
was in my name, though it  was really the plain
tif f ’s.”  He, no doubt, also says that he made the 
insurance in his own name “  in case of some 
accident, or that the appellant should not have 
met his drafts;”  but further explanation given by 
him shows that what he wanted to have, and con
sidered he had, was a lien on the policy which 
would end when his drafts were honoured. A ll 
the facts are consistent with what seems to be the 
effect of Leduc’s evidence taken as a whole, viz., 
that the insurance was effected for the appellant 
and that Leduc had a lien upon the policy. Having 
paid for the flour with his own money, Leduc 
might in the event of the appellant s insolvency 
have had the right, as a guasi vendor, to stop in 
transitu, but it nowhere appears that he kept any 
control over the bills of lading, under which the 
goods were deliverable to the appellant or his 
assign. The result of the evidence is that the 
property in the flour passed to the appellant, that 
it  was shipped at his risk, insured at his cost, and 
that the insurance was effected by Leduc for him 
as the owner of it.

I t  was next urged that, i f  this were bo, the 
appellant could not sue on the contract effected 
in the name of his agent. This objeotion makes 
i t  necessary to consider the form of the present 
contract, and how i t  was made. The chief 
office of the respondents is at Toronto, and 
their agent at Moutreal, in taking insurances 
there, issues what are called “  certificates of insur
ance ”  of a provisional kind, signed by the agent, 
upon which policies under the seal of the company 
are afterwards issued at Toronto. The certificate 
in this case, dated on the 15th Nov. 1867, com
mences as follows:—“ Joel Leduc, Esq., has this 
day effected an insurance to the extent of 7000 
dois, on the under-mentioned property from Mon
treal to St. John’s, Newfoundland, shipped on 
board the Babineau and Gaudry,” &c. The pro
perty is described as “  10b3 barrels flour. The 
certificate also states “ the insurance to be subject 
to all the forms, conditions, provisions, and excep
tions contained in the policy of the company, copies 
of which are printed on the back thereof. Bouth, 
the agent of the respondents at Montreal, proved 
the form of policy used by the respondents, and it  
is set out in  the record. This form runs thus :— 
“ A.B., as well in  his own name as for in the 
name and names of all and every other person and 
persons to whom the same doth, may, or shall ap
pertain in part or in all,”  do make insurance, &c. 
These words are the same as those usually in 
serted in Lloyd’s and other English policies. I t  
was contended that the certificate was a complete 
contract, and that as i t  did not contain these words 
the appellant could not sue upon it.  ̂ Some 
authorities, principally American, were cited for 
this proposition, and A rnou ld  on Marine Insurance 
voi. i. p. 223, 3rd edit.) was also referred to. Mr. 
Arnould no doubt in  this place states this to be so : 
but in  another part of his book i t  is stated as a 
general rule that actions may be brought either 
by the broker whose name appears in the policy, 
or by the principal who instructed him to make i t
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(vol. ii. p. 1032). In  England, policies are usually 
made in the name of the insurance broker, and it 
was long ago decided that the broker need not be 
described as agent to enable the principal to sue 
upon them (see De Vignier v. Swanson,_ 1 Bros. & 
Pul. 346 n). In  a recent case, in which i t  was held 
that the plaintiff under the circumstances there 
existing could not maintain an action on such a 
policy because the insurance could not be shown to 
have been made on his behalf, the right of the 
person who, in a case like the present, has been 
throughout the real principal, to sue on a policy 
made in the name of his agent, was not doubted 
(Wasson v. Swann, 11 C. B., N. S., 759). By the 
law of England, speaking generally, an undis
closed principal may sue and be sued upon 
mercantile contracts made by his agent in his own 
name, subject to any defences or equities which 
without notice may exist againt the agent (see 
Higgins v. Senior 8 M. & W. 834; Colder v. 
Dobell, L. Bep. 6 0. B. 486). There seems no 
sufficient ground for making a distinction in the 
case of marine policies of insurance, especially 
when, having regard to the ordinary course of 
business, i t  must be known they are commonly 
made by agents. If, indeed,any particular interest 
were described in the policy to belong to the per
son named in it, an objection might arise founded 
on the rule that written contracts cannot be con
tradicted by parol evidence. This objection, how
ever, does not occur in  this case, where tbe in
surance is general on the flour, and no interest is 
espressly described. But i f  this were not the law 
in the case of a policy which did not contain the 
usual clause “ as well in his own name,”  &c., it  is 
not denied that i t  would be so in the case of one 
which does; and their Lordships think that in this 
case the certificate ought to be construed with 
reference to the proved usage of the respondents 
to treat such a document as provisional, entitling 
the assured to a policy in their common form, 
which would contain the above clause. This com
mon form of the respondent’s policy clearly shows 
that in their contemplation the person named in 
the certificate might be contracting as an agent 
for another; and, therefore, as against them, the 
contract ought to be interpreted as i f  the above 
clause were contained in it. I t  may be observed 
that the condition against assignment contained 
in the policy cannot affect the right of the appel
lant, on whose behalf the contract was originally 
made. The law of tbe province does not appear 
to differ from that of England upon the question 
under discussion. The code of Lower Canada 
allows policies to be made in the names of agents. 
Article 2402 commences as follows :—“  The policy 
of marine insurance contains the names of the 
assured or of his agents.”  thus giving the express 
sanction of the law to well-known mercantile usage. 
I t  is right to observe that although i t  was sug
gested at the ba,r that there might be defences 
available against Leduc, if  the action had been 
brought by him, none were stated which could 
have been established against him. For the above 
reasons their Lordships th ink that the Judges of 
the Court of Queen’s Bench were wrong in giving 
effect to the first objection.

The second objection, that the action was not 
brought in time, is founded upon the following 
clause endorsed on the certificate:—“  I t  is 
furthermore hereby expressly provided that no 
suit or action against the said company for

the recovery of any claim upon, under, or by 
virtue of this policy, shall be sustained in any 
court of law or Chancery unless such suit or 
action shall be commenced within the term of 
twelve months next after any loss or damage shall 
occur; and in  case any such suit or action shall be 
commenced against said company after the expi
ration of twelve months next after such loss or 
damage shall have occureu, the lapse of time shall 
be taken and deemed as conclusive evidence against 
the validity of the claim thereby so attempted to 
be enforced.”  The action was brought on the 3rd 
March 1869, which i t  was said was more than 
twelve months after the loss. I t  appears that the 
Babineau and Gaudry left Quebec on the 20tli 
Nov. 1867, in company with a vessel, the B. L. 
George. The latter anchored at Les Eboulements, 
and whilst there the Babineau and Gandry passed 
that place on her voyage down the Gulf of St. 
Lawrence. This was on the 22nd Nov., and 
nothing was heard of her at Montreal lrom that 
day until the middle of May 1868, when news came 
of her being ashore at Anticosti. I t  waB proved 
that on the 29th Nov. a violent storm raged in the 
Gulf, which continued until the 1st Dec., and a 
strong probability is raised by the evidence that 
the schooner was capsized and driven on shore 
during that gale. But although this probability 
is, in their Lordships’ opinion, exceedingly strong, 
they do not find i t  necessary, in their view of the 
case, to determine whether the evidence affords a 
presumption of fact of such strength that the 
majority of the Court of Queen’s Bench were 
wrong in refusing, as they did, to act upon it. For, 
in this case, the insurance was not on the ship but 
on goods, and the point of time to be considered is 
not when the peril was encountered and the vessel 
driven ashore, but when the loss on the flour, for 
which indemnity is sought, accrued. I t  must 
often be uncertain whether the damage done to 
cargo by a peril insured against w ill result in a 
partial or tolal loss, and the assured is not bound 
in such cases to make his election how to treat it 
as soon as some incipient damage has occurred. 
I t  is obvious that, in many cases, there must be 
some lapse of time, greater or less according 
to circumstances, before the extent of the damage 
is developed, and that the assured must in the 
nature of things wait until i t  can be ascertained 
what the ultimate loss for which he is entitled to 
claim indemnity w ill really be. In  the present 
case the disaster to the ship was not known either 
to the assured or the respondents until May 1868, 
and when the agent for the respondents reached 
the ship he found a bole had been cut in her 
side by the inhabitants of the island, through 
which they had taken out some of the flour. Part 
of the flour so taken out he recovered, and some 
barrels he took from the ship ; the total quantity 
saved amounted to 547 barrels. The flour so 
saved existed in specie, and was sold as flour, 
realising the gross sum of 1796 dols. I t  must 
be taken as against the respondents, by whose 
agent the sale was made, that the flour 
saved could not have been taken ou to St. 
John’s, and that the sale of i t  was necessary. 
I t  results from these facts that a part Only of the 
flour having perished, and more than one half 
having been saved, the loss was not in its incep
tion total, and only became so when, by the course 
of events consequent upon the peril encountered, 
i t  was found to be impossible from the state of
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the flour to carry i t  to its destination, and that i t  
was necessary to sell it. The sale under this 
necessity at an intermediate port caused a total 
loss of the flour to the assured, whether actual or 
constructive is immaterial as regards the present 
point; for not until that time were the facts con
stituting a total loss ascertained, and the right of 
the assured to claim indemnity for such a loss 
Matured. The present suit was commenced with
in a year afterwards, and the condition, which 
Must receive a reasonable interpretation, was 
therefore in  their Lordship’s opinion complied 
with : (see with reference to this subject Roux v. 
Salvador, 3 Bing. N. C. 266; Farnworth v. Hyde, 
18 C. B., N. S., 835; Stringer v. English and 
Scottish Marine Insurance Company, L. R. 6 Q.B. 
1*76; Canada Code, Articles 2521, 2522 , 2541, 
2544 ) In  the result their Lordships are of opinion 
that no valid objection can be opposed to the 
r ight of the appellant to maintain the present 
notion, to which, i t  may be observed, there is no 
defence whatever on the merits.

I t  appears from the English authorities above 
referred to that the sale, supervening upon the 
existing state of things, would cause an actual, 
and not merely a constructive, loss of the flour. 
Whether this would be so under Article 2522 of 
Ihe Canada Code need not be considered, for no 
objection was taken for the want of notice of 
abandonment. Both parties at the bar assumed 
there had been a total loss of one kind or the other, 
and no question having been made that the flour 
was not worth the sum insured, the appellant is 
entitled to recover the fu ll amount of the insur
ance, the respondents taking the salvage, i.e., the 
proceeds of the sale.

Their Lordships w ill humbly advise Her Majesty 
that the judgments of the Courts in Lower Canada 
ought to be reversed, and that judgment in the 
nation ought to be entered for the plaintiff for the 
sum of 7000 dols., with interest, according to the 
practice of the courts below, and that the appel
lant ought to be paid his costs in the courts below 
by the respondents. They must also pay the costs 
° f this appeal. Appeal allowed.

Solicitor for the appellant, T. Simpson.
Solicitors for the respondents, Bischoff, Boinpas, 

and Bischoff.

Friday, March 21,1873.
(Present: The Right Hons. Sir J ames W. C ol- 

v il e , Sir B arnes P eacock , Sir M ontague  E. 
Sm it h , a n d  Sir R obert C o l l ie r .)
Sm it h  and  others v. T he  S t . L aw r en c e  T ow 

B oat C o m pany .
Contract to tow—Running tow aground—Fog— 

Pilot—Contributory negligence.
■d steam-tug towing a sailing ship directs the course 

both vessels so long as no directions are given 
by the person in charge of the ship in tow. The 
steam-tug is the moving power, but it is under the 
control of the master or pilot on board the ship 
j n tow.

"here a ship in tow of a steam-tug, and in charge 
° f  ® licensed pilot who has the control over and 
directs the course of both vessels, is navigating a 
river in a fog so dense that the banks of the river 
cannot be seen, and those on board the tug and 
ship in tow do not know in what direction they 
are going, it is negligence on the part of both

vessels to proceed; but as it is the duty of tlie p ilol 
in charge to give orders to the tug to stop so as to 
enable the ship in tow to come to an anchor, the 
neglect on the part of the pilot to give such orders 
is contributory negligence, which will preclude the 
owners of the sailing ship from recovering against 
the owner of the steam-tug in an action for negli
gently running the sailing ship ashore by proceed
ing during the fog. _

T h is  was an appeal fro m  a judgment of Her 
Majesty’s Court of Queen’s Bench for the province 
of Quebec, Lower Canada,confirming a judgment 
of Her Majesty’s Superior Court for Lower 
Canada, district of Quebec.

The appellants are merchants residing at Toronto, 
in the province of Ontario, Canada, .and were, at 
the time of the occurrence which gave rise to this 
aetion, the owners of a vessel called the Silver 
Cloud. The respondents are the owners of certain 
tow-boats on the Saint Lawrence, and, amongst 
others, of a tow-boat called the Hero.

In  the year 1865 the appellants commenced an 
action in the superior court against the respondents, 
to recover damages for the loss of the said. Silver 
Cloud, which ran aground in a fog while being 
towed by the respondents’ said tow-boat the Hero.

The declaration, filed the 23rd Jan. ±865, in 
effect alleged that the plaintiffs were the owners of 
the Silver Cloud, and that the defendants agreed 
for 100 dols. to tow her safely from Montreal to 
Quebec ; that, relying on the defendants’ promise , 
tho plaintiffs placed her in tow of one of the 
defendants’ tug-boats, which took her in tow ; that 
whilst on the voyage the weather became foggy 
and navigation was thereby rendered dangerous ; 
that the defendants’ and their servant ought then 
to have brought the tug and vessel to anchor, 
which they could have done; that they, however, 
continued to prosecute the said voyage against the 
w ill of the persons in charge of the plaintiffs 
vessel, and bo carelessly navigated and directed the 
course of the tug that the vessel was run aground 
and greatly injured; that the vessel was so run 
aground solely through the negligence of the 
defendants’ servants; and that the loss sustained 
by the plaintiffs was 17,333 04 dols., which they 
claimed to recover.

The declaration contained a second count which 
varied only in  alleging the payment to the respon
dents for towing the Silver Cloud to have been a 
reasonable amount. ,

The respondents, on 3rd A pril 1865, pleaded the 
general issue and a perpetual peremptory excep
tion, which alleged f i r s t t h a t  the Silver Cloud 
was'under the control of her own master, crew and 
pilot, who gave directions to the Hero, and that 
the negligence, i f  any, was theirs, and further that 
after the Silver Cloud, was aground, her master 
and crew deserted her, but for which she would 
have been saved ; secondly, that tho Silver Cloud 
ran on shore from inevitable accident.

The appellants, on 10th A pril 1865, joined issue 
on the defendants’ exception.

The result of the evidence was as follows :
The respondents admitted that on the 12th Nov. 

1863, at Montreal, they, through their agent, 
agreed with the appellants to tow the Silver Cloud 
from the harbour of Montreal to the harbour of 
Quebec, for the sum of 100 dols. There was no 
evidence whatever, except this admission, as to 
the agreement entered into between the appellants 
and respondents. I t  was proved that it  was usual
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in the Saint Lawrence for vessels, when towed, to 
be in charge of a certified pilot (called a branch 
pilot), and for the tow boat to receive directions 
from such pilot as to its course, and to be under 
his control. A t this date pilotage was not com
pulsory in these waters.(a)

In  pursuance of this agreement a steam-tug 
belonging to the respondents, named the Hero, 
left Montreal on the 12th Nov. 1863, having in tow 
the Silver Cloud, and another vessel called the 
Margaret Smith, the Silver Cloud being nearest to 
the tug. The Margaret Smith was the larger of 
the two vessels, drawing eighteen feet of water, 
the Silver Cloud being a brigantine, drawing only 
twelve feet. The Silver Cloud was in charge of a 
branch pilot named Augustin Naud ; the Margaret 
Smith was also in charge of a branch pilot, his 
name being Felix Hamelin; the Hero bad two 
pilots on board, but neither of them were branch 
pilots. The vessels in tow were provided with 
compasses, but there was no compass on board the 
Hero. The Hero, and her vessels in tow, were de
tained several days by contrary winds on their 
way down the r ive r: but they left a point in the 
river, called Batiscan, about mid-day on the 18th.

The evidence was somewhat contradictory as to 
the occurrences during the remainder of the 
voyage, but the evidence of Felix Hamelin, the 
pilot of the Margaret Smith, who was an indepen
dent witness and called by both parties, was as 
follows:—

The weather was clear t i l l  they reached a point 
in the river called Richelieu, when it became so 
foggy that they lost sight of land, and Hamelin 
then wished to come to anchor. Hamelin called to 
the pilot of the Silver Cloud to stop the Hero, and 
the latter then gave some orders to the Hero which 
thereupon went at half-speed. After about a 
quarter of an hour the fog lightened, and the land 
again became visible as far as Pointe Aux Trembles, 
and the Hero resumed her full speed. Some time 
afterwards, when opposite the Church of St. 
Augustine, which is six or seven miles lower down, 
and only about twelve miles from Quebec, it  being 
then between five and six o’clock and nearly dark, 
the pilot of the Silver Cloud came to the stern of 
his vessel and told Hamelin that i t  would be better 
to anchor, as they might run against other ships ; 
Hamelin, however, replied that there would be no 
danger, having then made up his mind to go on to 
Quebec that night, although the dusk and fog 
rendered it  a matter of some risk. Shortly after, 
when opposite Cap Rogue, and about ten minutes 
before the accident, the fog became so dense that 
Hamelm lost sight of the Hero, and the vessels 
changed their course, and ran aground on the 
south side of the river, the vessels striking the 
ground almost simultaneously. This was about 
six o’clock. When the fog cleared, the bows of 
the vessels were found to be pointing up the river, 
in the opposite direction to that in which their 
course lay.

During the whole of this time the weather was 
perfectly calm, and the voices of persons on board 
either vessel could be heard on board the next 
vessel without difficulty. The pilots of the Silver 
Cloud and Margaret Smith, and the crew of the 
Hero were French Canadians, and the orders and

(a) The Acts making pilotage compulsory in Canadian 
waters will bo found referred to in The Hibernian (ante, 
vol. 1, p. 491).—E d .

conversations which passed between them were 
entirely in French. The appellants called four 
witnesses, Naud, Drysdale, Gray, and Lauders, all 
of whom, however, belonged to the crew of the 
Silver Cloud, to prove that before the accident the 
pilot of the Silver Cloud gave express orders to 
the Hero to stop so as to let that vessel come to an 
anchor, and that i f  they had been obeyed tho 
accident would have been avoided. These w it
nesses also gave evidence that the crew went 
forward and got the anchor ready, and were for
ward when the ship struck. The evidence of these 
witnesses was in  many points contradictory, and 
the two latter could give no direct evidence as to 
the nature of the orders which were given, as they 
understood no French. The respondents, called 
eight, witnesses from the crew of the Hero, who 
proved that the only order given by the pilot of 
the Silver Cloud was to go easy, which was immedi
ately obeyed. Their evidence was ctrengthened 
by the fact, that during the latter part of the time 
they were stationed at the stern of the Hero ex
pressly to be ready for the order to stop, which 
they expected to receive and wished to obey it  
promptly, and an independent witness confirmed 
their statement that no order to stop had been 
given during the last twenty minutes before tho 
accident.

The vessel struck the ground shortly before low 
tide, and on the tide rising the Hero and Margaret 
Smith were got off without injury, but the Silver 
Cloud, having sprung a leak, became fu ll of 
water.

The Hero remained on the spot t i l l  about ten 
o’clock, and then left and towed the Margaret Smith 
on to Quebec. The Silver Cloud appears to have 
floated as the tide rose, and to have moved further 
on the rocks ; but about twelve o’clock she fell over 
on her beam ends, and her crew then left her. 
Efforts were afterwards made to float her into 
harbour for repairs, but, while preparations for 
this were being made, the chains used to hold her 
in  her place not being strong enough, she was 
swept away by the tide and carried down the bed 
of the river. The injuries thus received were so 
great that, when finally raised, the wreck was sold 
for only 600Z., and the plaintiffs altogether sus
tained the loss mentioned in their declaration.

The evidence having been completed the case came 
on for hearing in the superior court before Meredith, 
0. J., on the 6th June 1868, and on the 15th Feb. 
1869, the court gave judgment for the defendants, 
the now respondents, finding as a fact that no 
orders had been given by those on board the Silver 
Cloud to those on board the Hero, and holding 
that, the tug and tow being both subject to the 
order of the branch pilot on board the tow, and 
the pilot being aware of the causes of danger to 
which they were exposed, as well as the people of 
the tug, the crew of the tug, although they could 
not have been blamed if they had insisted on 
coming to an anchor, did not incur any legal 
responsibility towards the owners of the tow by 
waiting for orders from the branch pilot of the tow, 
whilst they in the meantime followed the course 
which one of the branch pilots was determined to 
pursue, and in which the other acquiesced.

The plaintiffs appealed to the Court of Queen’s 
Beneh and the appeal was heard on tho lo th  
March 1871, before Duval, C. J., Caron,Drummond, 
Badgley, and Monk, J J .; and on the 19th June 
1871, the court gave judgment confirming the
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judgment of the court below, Drummond and 
Badgley, JJ., dissenting.

The majority of the Court of Queen’s Bench 
held that, i t  being the duty of the pilot on board 
the Silver Cloucl to give orders, no order was given 
to the Hero to stop, and that those on board the 
Silver Cloud therefore brought about the accident 
hy their own negligence. The minority of the 
court, after an elaborate review of the evidence, 
held that the evidence established that orders to 
stop had been given by the pilot of the Silver 
Cloud, and also that the tug, having entered into 
a contract to tow safely, was bound, without wait
ing for orders, to have provided for the safety of 
her tow by stopping as soon as the fog came on, 
and that having neglected to do so her owners 
9°uld not avoid the responsibility of having know- 
lngly encountered without necessity, visible and 
Palpable danger.

Prom this judgment pronounced by Her 
Majesty’s Court of Queen’s Bench for the province 

Quebec the owners of the Silver Cloud now ap
pealed and humbly submitted that the judgment 
Was erroneous for the following amongst other 
reasons: First, because the master of the steamer 
Hero persisted in confronting imminent danger in 
defiance of the orders given by the pilot of the 
Silver Cloud; secondly, because in the absence of 
auy orders it  was the duty of the master and 
pilot of the steamer Hero to use ordinary skill and 
diligence in the performance of the contract to 
!10w, and that he did not do so; thirdly, because 
!n the face of imminent danger which could only 
” e avoided by stopping it  was the duty of the 
Blaster of the Hero to stop whether he received 
orders or not; fourthly, because the master of the 
steamer Hero weil knew that the pilots and persons 
in charge of the vessels in tow were by reason of 
the fog rendered incapable of fu lfilling  their func
tions, and that they could no longer superintend 
the navigation of the steamer or do anything to 
avert or lessen the danger he was voluntarily in- 
onrring.

Butt, Q.C. and J. Edward Wilkins, for the ap
pellants.—The evidence clearly establishes that the 
Pilot of the Silver Cloud ordered the Hero to stop. 
But even if the court should be of opinion that no 
sJtch order was given, yet the respondents are not 
Absolved from liability. This action is founded 
Bpon a contract to tow, and such a contract implies 
hat those on board the tug w ill exercise due dili- 

gence, care, and reasonable skill in  the fulfilment 
21n e*r engagement: (The Julia, 14 Moo. F. C. 0. 
f r  .■) The owners of the tug-boat having by 

eir own act placed themselves beyond the control 
0 any one pilot by contracting w ith two vessels, 
i-ach with a licensed pilot—who might give con- 
rary orders, and who, as a matter of fact, did 
liter as to what orders should be given—they are 
esponsible for any consequences that may ensue. 

J i the steamer Syracuse (12 Wallace, TJ. S. Sup. 
c- Bep. 167), i t  is said that “  if  companies 

Qgaged in the business of tug-boats w ill, through 
toW e’a*n’ undertake to transport from Albany 

blew York more canal boats in one tow than can 
6 safely handled on the waters of New York, they 

. Ust see that the large amount of property en
listed to their care is not placed in jeopardy 

want of caution and foresight on the 
be t  their steamers.”  [S ir M. Sm it h .—I t  must 
v taken that the appellants consented to a second 

ssel being taken in tow. Moreover, i t  cannot

be said that the owners of tow boats are insurers 
of the vessels which they take in tow. They are 
not carriers.] I t  was admitted in the judgment 
of the superior court that the circumstances would 
have justified the crew of the tug-boat in disobey
ing the orders of the pilots if they had given them 
positive orders to proceed and in coming to an 
anchor. This clearly shows that the negligence of 
the respondents was of the grossest character. 
Admitting even that the pilot of the Silver Cloud 
ought to have given the order to stop and did not 
do so, this neglect on his part does not disentitle 
the appellants to recover against the respondents, 
because the negligence of the appellant did not 
directly and actively contribute to the accident.

Davies v. Mann, 10 M. & W . 546 ;
Tuff v. Warman, 5 C. B., N . S., 573.

The direct cause of the accident wa3 the persis
tency of the respondents in pursuing their course 
after they became aware oE the risk, and by ordi
nary care could have avoided the consequences of 
their neglect. In  Shearman and Redfield on Neg
ligence (§ 36, p. 40, 2nd ed.), it  is said “ Accord
ing to the doctrine of the English decisions, which 
we have adopted in sect. 25, the plaintiff may 
recover, notwithstanding his own negligence ex
posed him to risk of injury, i f  the defendant, after 
becoming aware of the plaintiff’s negligence, failed 
to use ordinary care and to avoid injuring him.”  
The respondents here failed after the fog came on 
to use that ordinary care for which they had con
tracted, and which they were bound to exercise by 
stopping, so as to avoid injury to the appellants’ 
vessel.

Sir J. Karslalce, Q.C. and H. M. Bompas, for the 
respondents, were not called upon.

The judgment of the court was delivered by Sir 
B. P eac o c k .—This is a suit brought by the owners 
of the Silver Cloud against the St. Lawrence Tow 
Boat Company, who are the owners of the Hero, a 
steam-tug, which was employed for the purpose oE 
towing the Silver Cloud upon the River St. Law
rence from Montreal to Quebec. The suit was 
brought for negligence inruuning the Silver Cloud 
aground during a dense fog. Chief Justice Mere
dith (the Chief Justice of the Superior Court) tried 
the case originally. He analysed the evidence 
very closely, and he came to the conclusion that 
(Jie owners of the Silver Cloud wore not entitled 
to recover.

I t  appears to be clear that when no directions 
are given by the vessel in  tow, the rule in the 
case of tug steamers is, that the tug shall direct 
the course. The tug is the moving power, but 
it  is under the control of the master or pilot 
on board the ship in tow. The Hero was towing 
two vessels, but their Lordships are of opinion that 
that does not make any difference in this case. I f  
it  had appeared that contradictory orders were 
given by the two vessels, and that the orders of 
one were obeyed in  opposition to those of the 
other, the case might have been different. The 
vessels were proceeding in a dense fo g ; there were 
no means of seeing the banks of the river, nor of 
knowing where they were going; and no doubt 
there was negligence on the part both of those on 
board the ship and of those on board the Hero in 
proceeding in the way in which they did during 
the fog. I f  the Silver Cloud had given orders to 
the Hero to stop, and the Hero bad neglected to 
obey those orders, then the negligence would have 
been solely on the part of the Hero. But, if, on the
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other hand, those on board the Silver Cloud did 
not give proper orders to the Hero to stop, then 
it  appears to their Lordships that they were con
senting to proceed in the fog, and that they con
tributed to the accident which occurred. The rule 
was clearly laid down by Lord Kingsdown in the 
case of The Julia (ubi sup.). Speaking of the duties 
of a tug steamer, he says, “ a tug is to use proper 
skill and diligence, and is liable for any damage 
by her wrongful act. When the contract to tow was 
made, the law would imply an engagement that 
each vessel would perform its duty in completing 
i t ;  that proper sk ill and diligence would be used 
on board each; that neither vessel, by neglect or 
misconduct, would create unnecessary risk to the 
other, or increase any risk which might be inci
dental to the service undertaken. I f  in the course 
of the performance of the contract any inevitable 
accident happened to the one without default on 
the part of the other, no cause of action would 
arise. If, on the other hand, the wrongful act of 
either occasioned damage to the other, such wrong
ful act would create a responsibility in the party 
committing it, i f  the sufferer had not by any mis
conduct or unskilfulness on his part contributed to 
the accident.”

Their Lordships concur in the opinion ex
pressed by the majority of the Judges in the 
Court of Appeal, that those on board, the Silver 
Cloud did contribute to the accident. The 
case was tried by Chief Justice Meredith in the 
superior court, and, after analysing the evidence, 
he came to the conclusion that they did not give 
mch orders to stop as they were bound to do. 
Upon appeal to the Court of Queen’s Bench, three 
of the judges of that court came to a similar con
clusion. Now, their Lordships are asked to 
reverse the decision of the superior court, and the 
decision of the majority of the Court of Queen’s 
Bench, uuon a question of fact. I t  would not be 
right for their Lordships to overrule the deci
sion of those courts upon such a question unless 
they came to a clear conclusion that the judges of 
those courts had come to an erroneous decision. 
In  this case, so far from their Lordships coming 
to that conclusion, their opinion is in accordance 
with that of the majority of the judges in the 
lower appellate court, and in accordance with 
that of the judge who tried the case (Chief Justice 
Meredith), that the owners of the Silver Cloud did 
contribute to the accident by their negligence in 
allowing the Hero to proceed in the fog without 
giving that vessel proper orders to stop when it 
was dangerous, and dangerous to the knowledge of 
those on board the Silver Cloud, to proceed in the 
state of the weather in which they were going on.

Under those circumstances, their Lordships 
w ill humbly recommend Her Majesty to affirm the 
judgment of the Court of Queens Bench, with 
costs.

Appeal dismissed.
Attorney for the appellants, J. T. Simpson.
Attorneys for the respondents, Bischoff, Bompas, 

and Bischoff.

C O U R T O F Q U E E N ’S B E N C H .
Reported by J. Shortt and M. W. McK ellar, Esqrs., 

Barristers-at-Law.

June 5 and July 5,1873.
F isher  and  others v . T he L iverpool M arins  

I nsurance Company ( L im ite d ).
Marine insurance—Policy—Slip—Neglect to exe

cute policy— Whether action will lie for neglect.— 
Admissibility in evidence of slip—30 & 31 Viet, 
c. 23, ss. 7, 9.

E. and Co. were agents of the defendants (a Liver
pool Insurance Company) in London, to accept 
risks and receive premiums. Plaintiffs instructed
P. and Co., insurance brokers in London, to 
insure some steel rails on board a ship for them ; 
and on the 16th Nov. 1871, P. and Co. prepared 
a slip, which was initialled by one of the firm <f 
E. and Co. for 10001. A copy slip was sent to 
E. and Co., and by them forwarded the same 
night to the defendants in Liverpoot, but the 
defendants did not send up a stamped policy. 
The amount of the premium and 2s. 6d. for policy 
duty were paid by P. and Co. to E. and Go. The 
vessel, with the stee.l rails on board, having been 
Inst, the plaintiffs brought an action against the 
defendants to recover damages for the loss :

Held (per Quain and Archibald, JJ., dissentienle 
Blackburn, J.), that the plaintiffs could not in 
any form of action recover against the defendants, 
as 30 & 31 Viet. c. 23, ss. 7 and 9, prevented the 
plaintiffs from making available a contract for 
marine insurance not expressed in a stamped 
policy.

Per Blachburn, J., dissentiente, that the sending to 
the defendants of the copy slip was a reguest to 
them to obtain a stamp and complete the policy, 
and on their accepta,nee of that request they entered 
into a new contract apart from the initialling of 
the slip, and that the plaintiffs could recover 
against the defendants for not using due skill 
and diligence in framing a stamped policy 
in conformity with the reguest slip, and bring
ing the transaction to a conclusion voithin a 
reasonable time, either by executing or repudiat
ing that policy; and that the slip was admissible 
in evidence, nut for the purpose of enforcing it as 
a contract of insurance, but for the collateral pur
pose of showing that the defendants had not used 
diligence in bringing the matter to a conclusion 
within a reasonable time.

D eclaration, for that the defendants, by warrant
ing to the plaintiffs that one Eames was duly 
authorised as their agent and on their behalf to 
accept certain risks and receive on their behalf 
certain premiums for insurance upon risk repre
sented by the said Eames to have been accepted 
by the defendant, and in respect of policies of 
insurance drawn up and executed by the defen
dants, to cover such risks, induced and caused the 
plaintiffs to pay certain premiums for the said 
insurance, and certain other moneys for the costs 
and expenses of the said policy of insurance by 
the said Eames, for and in respect of a risk ac
cepted by him for and in the name of the defen
dants, upon a ship of the plaintiffs called the 
Lizzie, and for the said policy of insurance repre
sented by the said Eames to have been prepared 
and granted by the defendants to the plaintiffs, 
and restrained as usual in the hands of the defen
dants, and also thereby induced and caused the
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plaintiffs not to cover the said ship by other in
surances, and to rely upon the said policy said to 
have been granted by the defendants ; and the 
plaintiffs say that all conditions precedent were 
fulfilled, and all times elapsed, and all matters and 
things were done and happened necessary to 
entitle the plaintiffs to have the said warranty 
fulfilled and performed, and to sue the defendants 
for the breach of the said warranty hereinafter 
complained o f; yet the plaintiffs say that the 
defendants were guilty of a breach of the said 
warranty in this respect, that the said Eames had 
not authority, as their agent, to accept the said 
risks and receive the said premiums for insurances 
as warranted as aforesaid, whereby the plaintiffs 
sustained great loss and damage, as in the second 
count hereinafter set forth ; and the plaintiffs also 
sue the defendants for that the defendants, by 
falsely and fraudulently misrepresenting to the 
plaintiffs that one Eames was then duly authorised 
to act as their agent in accepting premiums for 
insurance, and also that the defendants had 
granted and accepted a policy of assurance in 
favour of the plaintiffs, covering a certain ship 
of the plaintiffs called the Lizzie, induced the 
plaintiffs to pay to the said Eames a large sum of 
money for and as a premium for such assurance, 
and for the price of a stamp for the said policy, 
and also to abstain from effecting insurances with 
other underwriters, whereas, in truth and in fact, 
ho such policy was granted or executed by the 
defendants, nor was the said Eames authorised to 
receive premiums for the defendants, all which 
nremises the defendants well knew at the time of 
the making the said false representations, whereby 
the plaintiffs sustained loss and damage by paying 
the said sum of money to the said Eames without 
having the benefit of the insurance, and by abstain
ing from covering the said ship by other insur
ances, and by the said ship being lost by perils of 
sea, against which the plaintiffs then supposed 
they were insured, and the plaintiffs were other
wise greatly damnified; and the plaintiffs also 
sue the defendants for money payable by the 
defendants to the plaintiffs for money had and 
received by the defendants to the plaintiffs’ use.

Pleas (1) to the first count, that the defendants 
did not warrant as therein alleged; (2) that they 
are not guilty of such breach of warranty as therein 
alleged : (3) that they did not induce or cause the 
plaintiffs to act as therein alleged; (4) to the 
second count, not g u ilty ; (5) as to the residue of 
Ihe declaration, never indebted.

On these pleas issue was joined.
The case came on to be tried before Brett, J., at 

the Liverpool Summer Assizes 1S72, when the 
learned judges held that there was no evidence to 
go to the ju ry  of breach of warranty or ol misre
presentation, but gave leave to amend the declara
tion so as to cover the facts, and thereupon a 
verdict was found for the plaintiff for 1000/,., leave 
being given to the defendant to move to enter a 
verdict for them i f  there was no evidence upon an 
amended declaration which should have been left 
t°  the jury, or if  the learned judge ought not to 
have amended. A ll the material facts of the case 
are stated in the judgment of Blackburn, J. (post.)

The case had been argued once before Black
burn and Quain, JJ „ when those learned judges 
differed in opinion, and the rule was ordered to 

argued a second time, when there should be a 
third judge present.

Benjamin, Q.O. and Macafee showed cause 
against the rule.—The question is, whether an 
action in any form w ill lie against the defendants 
under the circumstances of the case, and i t  is 
submitted that an action w ill lie. The plaintiffs 
being interested in a certain vessel, desired to 
insure it, and employed the defendants as their 
agents to effect the insurance. By accepting that 
office the defendants undertook, on receipt of the 
premium, to issue a policy; and this they were 
bound to do by law; and if by their neglect to do 
so they have occasioned loss to the plaintiffs, they 
are liable for it. The plaintiffs sue not in con
tract but in to rt for a breach of duty. [B la c k 
b u r n , J.—Surely you are in effect suing upon a 
contract. Q u a in , J.—I t  was a contract with the 
defendants that they, on receipt of the premium, 
should issue a policy.] There is a clear distinc
tion between the two classes of cases, an action 
in to rt often lying where an action in contract 
would not lie : See Langridge v. Levy (2 M. & W. 
519), where an action was held to lie for falsely 
and fraudulently warranting a gun to have been 
made by a particular maker, and to be a good, 
safe, and secure gun, and selling it as such to the 
plaintiff’s father, for the use of himself and his 
sons, one of whom (the plaintiff), confiding in  the 
warranty, used the gun, which burst and injured 
him. The defendants rely on the provisions of 
30 & 31 Viet. c. 23. Sect.' 7 of that Act provides 
that “  no contract or agreement for sea insurance 
(other than such insurance as is referred to in the 
55th section of the Merchant Shipping Act Amend
ment Act 1862) shall be valid unless the same is 
expressed in a policy; and every policy shall 
specify the particular risk or adventure, the names 
of the subscribers or underwriters, and the sums 
insured; and in case any of the above-mentioned 
particulars shall be omitted in  any policy, such 
policy shall be null and void to all intents and 
purposes.”  Sect. 8 contains similar nullifying 
words as to policies for periods exceeding twelve 
months. I t  provides that “  no policy shall be 
made for any time not exceeding twelve months, 
and every policy which shall be made for any time 
exceeding twelve months shall be null and void to 
all intents and purposes.”  But no such strong 
words are used when the statute comes to deal 
with the question of stamping. Sect. 9 provides 
that “  no policy shall be pleaded or given in evi
dence in any court, or admitted in any court to be 
good or available in law or in equity, unless duly 
stamped.”  [B l a c k b u r n , J.—The question really 
is, whether you can recover on a slip to the same 
extent as you can on a stamped policy ?] The policy 
must be stamped in order to be given in evidence; 
but the various steps taken by the parties in 
anticipation of this valid contract are perfectly 
legal. They may come to an understanding as to 
the form which the agreement is to take. I f  the 
plaintiff's had not paid to the defendant the 
amount of stamp duty, it  is admitted that i t  would 
be contrary to the policy of the Stamp^Act that 
they should be allowed to recover in this action ; 
but the plaintiffs, having paid the amount of stamp 
duty, have done all they can to meet the require
ments of the Stamp A c t; and there is nothing to 
prevent the plaintiffs from making the defendants 
liable for a breach of duty in not, after receiving 
the amount of the stamp duty, obtaining the 
requisite stamp and issuing the policy. There 
has been no evasion or attempt at evasion of the
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Stamp Act on the part of the plaintiffs. I t  is 
acknowledged that there can be no valid policy 
unless it  is stamped, but the statute does not say 
that the slip may not be used to prove other 
things. E. g., i t  may be used for the purpose of 
convicting offenders against the statute; sect. 13 
providing that “  if any person shall become an 
assurer upon any sea insurance, or shall subscribe 
or underwrite, or otherwise sign or make, or enter 
into any contract, agreement, or memorandum, for 
or of any sea insurance, or shall receive or con
tract for any premium or consideration for any sea 
insurance, or shall receive, or charge, or take 
credit in account for any such premium or consi
deration as aforesaid, or shall w ilfully or know
ingly take upon himself any risk, or render 
himself liable to pay, or shall pay or allow, or agree 
to pay or allow, in account or otherwise, any sum 
of money, upon any loss, peril, or contingency 
relativeto any sea insurance, unless such insurance 
Bhall be written on vellum, parchment, or paper 
duly stamped ; or if any person shall be concerned 
in any fraudulent contrivance or device, or shall 
be guilty of any w ilfu l act, neglect, or omission, 
w ith intent to evade the duties payable on policies 
under this Act, or whereby the duties may be 
evaded, every person so evading shall for every 
such offence forfeit the sum of 100?.”  This section 
clearly shows that there are collateral purposes for 
which an unstamped policy is admissible in evi
dence. Now the plaintiffs do not use it  in the 
present case to show that there has been a contract 
of insurance, but to show that through the default 
of the defendants the plaintiff s have been prevented 
from obtaining a contract of insurance. The claim 
is for unliquidated damages to recover the amount 
of the loss sustained owing to the defendants’ 
neglect of duty. I f  the plaintiffs are held not 
entitled to recover, it  w ill follow that the party 
who has provided the money for the stamp duty 
w ill have to suffer, and not the party who received 
it. In  Ionides v. The Pacific Fire and Marine 

. Insurance Company (ante, vol. 1, p. 141; L. Bep. 
6 Q. B. 674; and on appeal, ante, vol. 1, p. 330;
L. Bep. 7 Q. B. 517) i t  was held that notwith
standing sect. 7 of 30 & 31 Viet. c. 23, a slip 
may be given in evidence, though not valid as a 
contract, as evidence of the intention of the 
parties. B la c k bu r n , J., in  the court below, said : 
“  As the slip is clearly a contract for marine in
surance, and is equally clearly not a policy, i t  is 
by virtue of these enactments not valid, that is, 
not enforceable at law or in equity; but i t  may 
be given in evidence wherever it  is, though not 
valid, material; and in the present case i t  is ma
terial.”  And in the Court of Exchequer Chamber. 
Kelly, C.B. said: “  The second question is, whether 
this slip was admissible in evidence at all, and if 
i t  were, whether i t  was admissible in evidence for 
the purpose for which alone i t  was used on the 
tria l of this cause. Now, i t  is quite true that 
under the statute in question (30 Viet. c. 23, ss. 
7, 9), the document called a slip, although i t  is 
binding in point of honour between parties cir
cumstanced as these parties were, is made 
void as a contract, and as such inadmissible 
in evidence. I t  is not like an agreement for a 
lease, upon which an action can be brought for the 
non-acceptance of the lease, or the refusal to grant 
a lease j but as a contract for a policy of assurance 
to be afterwards made, is a mere nullity. I t  does 
not, however, follow that i t  is not admissible in

evidence for a great variety of purposes. In  this 
case i t  is unnecessary to do more than consider 
whether i t  is admissible in  evidence for the pur
pose of showing what the two parties intended at 
the time they entered into this transaction ; in 
otherwords, whetherthey intended i t  to be a policy 
pursuant to a previous contract, although that 
contract was not binding, or whether the policy 
was a new, separate, and substantive contract, to 
be construed without reference to the previous 
acts of the parties . . . I f  i t  had been applied
to a purpose forbidden by the Act of Parliament, I  
should not have hesitated to say that i t  ought not 
to be considered as admitted, or i f  admitted ap
plied to any such purpose. But for many pur
poses i t  may legitimately be used, as in  cases 
where a fraud is suggested, or where there is a 
plea, as here, of misrepresentation, the slip may 
be evidence of the fraud or of the misrepresenta
tion charged. Suppose a slip, with a view to an 
insurance from a port in South America, which 
had been under a blockade little  while before the 
date of the policy, and the slip, at the instance of 
the plaintiff, described the port as an open port, 
and the question had arisen whether the policy 
had been procured by misrepresentation, or 
whether there was a concealment of the material 
fact that the port had been under blockade; no one 
can doubt that upon the collateral question of 
misrepresentation, tho slip would be admissible in 
evidence to prove what the plaintiff had repre
sented. I t  is quite enough, therefore, to say that 
here i t  was not given in evidence to prove a bind
ing contract between the parties, or to contradict 
or to explain, or in any way affect the construction 
of the policy in question ; but i t  was given in 
evidence only to show what their intention was in 
preparing the policy. For that purpose I  am 
clearly oi opinion that i t  was admissible in evi
dence.”  The point for which the slip is sought to 
be used in the present case is clearly a collateral 
one, and the authority of the case cited shows that 
for such a purpose it  is admissible in evidence. 
Dutton v. Powles (2 B. & S. 174) was also referred 
to.

It. O. Williams and James P. Aspinall (Aspinall,
Q.C. with them) in  support of the rule.—A  slip 
is a contract for sea insurance; i t  is a contract 
to execute an instrument by which the vessel 
named shall be duly insured; and that is the 
only contract in the case. There is no such 
thing as a contract merely to make and deliver a 
policy. The contract for a sea insurance arises 
immediately on the initialling of the slip. Apart 
from the Stamp Acts, the slip would be a good 
contract of sea insurance : but the statute has 
provided that “  no policy shall be pleaded or given 
in  evidence in any court, or admitted in any court 
to be good or available in law or in  equity, unless 
duly stamped.”  The cases of Cory v. Patton (ante, 
vol. 1, p. 225; L. Bep. 7 Q. B. 304), and Ionides v. 
The Pacific Fire and Marine Insurance Company 
(uhi sup.), could never have arisen i f  a slip could in 
any way be made enforceable in an action. In  the 
last cited case, the court distinctly say that “  i t  is 
void as a contract, and as such inadmissible in evi
dence “  as a contract for a policy of assurance 
to be afterwards made, it  is a mere nullity.”  Now 
i t  is only as a contract for a policy of assurance 
afterwards to be made that the slip can in any way 
be made available in the present action, and as 
such it  is “  a mere nullity .”  A  contract to execute
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a policy of insurance is indisputably a contract for 
sea insurance, and therefore comes expressly within 
the application of the Stamp Act. What is a sea 
insurance and what is a policy are defied by the 
4th section, which provides that “  the expression 
‘ sea insurance’ means any insurance (including re
insurance) made upon any ship or vessel, or upon the 
machinery, tackle, or furniture of any ship or vessel, 
or upon any goods, merchandise, or property of any 
description whatever, on board of any ship or 
vessel, or upon the freight of or any other interest 
which may be lawfully insured in or relating to any 
ship or vessel; and the word ‘ policy ’ means any 
instrument whereby a contract or agreement for 
any sea insurance is made or entered into. In  
Xenos v. Wickham (L. Hep. 2 Eng. & Ir. Ap. o l4 ;
2 Mar. Law Cas. O. S. 537), Willes, J. says:
“  The statues requiring contracts of marine 
insurance to be in writing and stamped (35 
Geo. 3, c. 63, s. 11; 54 Geo. 3, c. 144, ss. 3, 4, 5) 
annuls contracts not so framed; consequently a 
marine policy or contract for a marine policy, to 
be valid, must be in writing, which, by the consent 
of both parties, shall represent the contract 
between them.”  But for the decided cases, i t  might 
bave been supposed that, upon the slip being com
pleted, there was a contract upon the part of the 
assurers to prepare and hand over a policy accord
ing to the slip : and that although, because of the 
statutes, no action could be maintained as upon a 
policy of insurance, yet an action might be main
tained for not preparing a policy. And causes 
bave been tried without objection upon the notion 
that the insurance is complete from the date of 
the slip. But the law, as settled by the decisions 
upon the construction of the statutes referred to, 
is that as there can bo no valid insurance or con
tract for an insurance, unless by writing with the 
statutory requisites, the slip by itself has no bind
ing force. Thus, i t  has been held that, notwith
standing the slip, the proposed assured, upon the 
one hand, can insist upon being assured, and can 
retract his order and refuse to accept the policy: 
(Warwick v. Slade, 3 Camp. 1279), where the em
ployer retracted the broker’s authority after the 
Bbp was signed, though before the policy was com
pleted; and, on the other hand, that the slip im
poses no liability upon the proposed insurer, and 
there is no remedy against him until the policy 
18 complete: (Parry v. The Great Ship Gom- 
Pmy, 4 B. & S, 556; 1 Mar. Law Gas. 0. S. 
397.) To give effect to a slip, as sought to be 
done in the present action, would be to give 
Jt the same effect as a policy, and thus to frustrate 
fhe clear intention of the Stamp Acts. I t  is sub
mitted that the absence of a duly-stamped policy 
18 a fatal obstacle to the plaintiffs’ recovering in 
ai)y form of action against the defendants.

Cur. adv. vult.
July 5.—The Court being divided in opinion, 

the following judgments were now delivered :
B lackburn , J.-—In  this case, on the tria l before 

***7 brother Brett at Liverpool, the plaintiffs had a 
verdict for 10001., subject to leave to move to enter 
a verdict for the defendants reserved by the learnedimlge, in the following terms, “  i f  there was no 
evidence upon an amended declaration or if I  
might not to have amended.”  The Common Law 
Procedure Act 1852, sect. 222, gives the judge at 
-Nisi Prius power to make all amendments on such 
terms as he thinks fit ;  and requires that all such 
amendments as may be necessary for the purpose

of determining in the existing suit the real ques
tion in controversy between the parties, shall be 
made. No suggestion was made, either at the 
trial or on the argument, that there were any 
terms which it  was proper to impose. That being 
so, we must construe this reservation as meaning 
that i f  there is any form of declaration under 
which the evidence at the tria l would prove the 
plaintiff’s right to recover, the verdict is to stand.

Mr. Aspinall obtained a rule on four grounds, 
thus stated in the rulo : First, that there was no 
evidence to go to the ju ry ; secondly, that^ no 
action will lie ou the slip alone without a policy; 
thirdly, that no interest was shown in the plain
tiffs ; fouthly, that the learned judge should not 
have allowed the declaration to be amended. 
Against this cause was shown in  the first in 
stance before my brother Quain and myselfi when 
we were agreed that there was no foundation for 
the objection that no interest was shown in the 
plaintiffs, and that was disposed of on the argu
ment, and we need not further notice it. On the 
other points we felt so mush difficulty that we 
directed a second argument when my brother 
Archibald could be present, and after that argu
ment the court took time to eonsider.

To make the case intelligible i t  is necessary to 
state the material part of the evidence. From the 
judge’s notes i t  appears that thedefendants,aLiver- 
pool insurance company (limited), employed the 
firm of Fames and Co. as their agents in London, to 
accept risks and receive premiums in London. 
One of that firm was called as a witness and gave 
evidence that the course of business was that ho 
accepted risks for the defendants by himself in i
tia lling the slips. That when he had initialled the 
slip a copy of the slip (as he called it) was sent to 
him. This appears to have been the practice 
described in the 7th paragraph of the case stated 
in Xenos v. Wickham (14 C. B., N. S., 438). In  
that case I  expressed (at p. 454) an opinion to 
which I  still adhere, that what is here called the 
copy of the slip is not, like the first slip, in legal 
effect, a memorandum of the terms on which the 
parties agree to insure, but a request unto or 
mandate to the company to make out and execute 
a policy according to the practice. The witness 
proceeded to explain that the course of business 
was that the witness always forwarded the copies 
of the slips or request notes to the defendants at 
Liverpool on the same night that they were re
ceived by him in  London. A  circular, approved
by the defendants, informing the public that Eames
and Co. were their London agents, was put in. 
The plaintiffs had instructed John Patten, jun. 
and Co., insurance brokers in London, to issue for 
them steel rails, and on the 16th Nov. 1871 
Patten and Co. prepared a slip which was put in 
evidence at the trial, and which has been produced 
before us. I t  was headed in print, “  Cash acc., 
John Patten, jun. and Co.”  and was dated 16th 
Nov. 1861. Then in w riting followed :

Barrow. 
Steel rails, 
f. g. a. 
f. e. & s.

Lizzy.
New York.

f. p.
¿6880

600

Below followed several sums initialled by different 
parties. These sums in all amounted to 42001. 
Amongst them was “ 10001., T. R. E.”  I t  was 
proved, by the evidence of Mr. Eames that these 
were his initials. No evidence was given as to
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the effect of this ; but there is no doubt that in 
mercantile understanding this amounted to an 
agreement between the brokers, Patten and Co., 
and Eames (acting for the defendants) to insure 
on the ship Lizzy, on a voyage from Barrow to 
New Tork 10001., part of 6880Z. on steel rails, 
free of particular average, and of general average, 
and of capture and seizure at 60s. per cent., and 
that the premiums were to go into the cash 
account. I  w ill consider the effect of the revenue 
laws on this afterwards. The copy slip or re
quest note waB made out by Patten and Co., and 
sent to Eames and Co. who, on the same night, 
sent it  on to the defendants at Liverpool. I t  
was not stated by any witnesses when this was 
done. In  regular course i t  ought to have been 
done directly after the slip was initialled, and the 
stamped policy ought then to have been sent up 
by the defendants to Eames and Co. duly execu
ted by them soon after. Had this been done in 
November the amount of the premium in this 
case 30Z. less 10 o/o on that amount for discount, 
or in this case 271. making the net sum 25113s., 
would have been payable on the 8th Dec. by the 
broker to the defendants. And as the defendants 
would have advanced for the broker the amount 
of the stamp, that would have been due at once, 
though for convenience sake the actual payment 
would in practice, no doubt, be made at the same 
time when the larger sum for the premiums was 
paid. The defendants, for some reason not ex
plained but probably connected with their being 
in liquidation, neglected to send up the stamped 
policy. Patten and Co.’s clerk proved that he 
several times called for i t  at Eames and Co., and 
was told that i t  had not come up, and that Eames 
and Co. would write to the defendants sharply 
about it. A t last, on the 29th Jan. 1872, the 
defendants’ liquidators wrote a letter to Eames 
and Co. inquiring whether this slip was to go 
forward. Eames immediately communicated 
with Patten and Co., and in consequence of their 
directions the slip was put forward, and Eames 
and Co. forwarded to Patten and Co. an account 
of which the following is a copy :

The Liverpool Marine Insurance Co. (Limited).
London agency,

Eames & Co.,
St. Michael's House,

Cornhill, E.C.
To premiums for the month o f)

Jany. 1872, less brokerage and >£25 13 0
10 per cent, discount for cash......3

Policy duty .....................................  0 2 6

£25 15 6
N o t e .—T he discount will be forfeited in default of 

prompt payment on the 8th Feb.
This account, i t  w ill be observed, is made out 
< xactly as i f  there had been a fresh slip in i
tialled in January, and the stamp had been duly 
procured by the defendants. For some reason, 
not explained, actual payment was not made by 
Patten and Co. t i l l  the 13th March, on which day 
they paid the amount to Eames and Co. by a 
cheque payable to defendant’s order. Eames and 
Co., by virtue of an authority which they had 
from the defendants, indorsed that cheque and 
received the money. These facts are very strong 
evidence that as between Eames and Patten i t  
was understood that the company had undertaken 
the duty of preparing the policy. The defendants 
never did prepare or execute any stamped policy. 
The I/izzy was totally lost, and then the defen-

LQ- b .

dants refused to execute any policy or to pay 
the insurance.

The main contention of the defendants was 
that the plaintiffs could not recover unless the 
court, in a direct contravention of the 30 Viet. 
a. 23, sects. 7 & 9, permitted the plaintiff to 
make available a contract for marine insurance 
not expressed in a stamped policy; and on the 
pleadings as they stood at the tria l this was the 
case. But the learned judge was of opinion, and 
we th ink quite correctly, that if by any amend
ment the pleadings could be made such as to 
enable the plaintiffs to recover for the breach of 
the defendants’ duty, without contravening the 
statute, that amendment should be made. He 
asked the ju ry  three questions : First, did the 
defendants authorise Eames to issue slips, and 
accept risks, and receive premiums ; secondly, did 
the defendants, by approving the circular and the 
authority which they gave to Eames to issue 
slips and accept premiums, give the plaintiffs rea
sonable ground to believe, and did the plaintiffs 
believe, that i f  they paid the premium and stamp 
on a slip initialled by Eames they, the defendants, 
would issue a policy in accordance with the slip ? 
thirdly, were the plaintiffs prevented by the con
duct of the defendants from insuring elsewhere ? 
The jury found for the plaintiffs, and the verdict 
was entered for 1000Z., subject to the leave al
ready mentioned.

I  have come to the conclusion that the plain
tiff's may in this case recover without infringing 
the existing revenue laws. In  Mareden v. Reid 
(3 East, 572) the Court of King's Bench de
cided that the then Stamp Acts forbade them 
to look at the slip for any purpose. In  that 
case the defence was that a material representa
tion was made to the first underwriter to induce 
him to subscribe, which representation the de
fendants contended was to be taken to have been 
made to all the rest of the underwriters who 
acted on the credit of that first underwriter 
without the necessity of repeating it to each. I t  
is obvious the underwriter who was the first in 
this sense, was the first underwriter who agreed 
to subscribe, and first initialled the slip, not the 
one who first signed the policy ; but the court 
thought themselves bound to hold the contrary. 
A  subsequent statute (54 Geo. 3, c. 144) provided 
for the stamping of slips, but I  believe that slips 
never were in practice stamped, though that Act 
remained on the statute book t i l l  the 30 & 31 
Viet. c. 23. The whole of the Stamp Acts were, 
as far as related to marine insurance, repealed by 
30 & 31 Viet. c. 23, and therefore we need not 
inquire whether the monstrous injustice done in 
Marsden v. Reid was really forced upon the 
K ing ’s Bench by the then Stamp Acts. I t  has 
been determined on the construction of the now 
existing Act, that though the slip being a con
tract for insurance, not expressed in a stamped 
policy is void as a contract; and as such, not 
admissible for other purposes : (Ionides v. Pacific 
Marine Company, ante, vol. 1, p. 330; L. Rep. 
7 Q. B. 525, in the Exchequer Chamber; Cory v. 
Patton, L. Rep. 7 Q. B. 304; ante, vol. 1, p. 225; 
JAshman and others v. Northern Marine Assurance 
Company, L. Rep. 8 C. P. 216; ante, vol. 1, 
p. 554.)

In  the case now before us Patten and Co., as 
brokers to the plaintiff’s, had undertaken a duty to 
useduecareand diligence about procuring,making,
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ftnd completing the insurance for them. When 
a slip is initialled the contract is binding in honour 
but not in  law ; and the broker’s duty requires 
him to take the further steps to procure it  to be 
made binding in law. For this purpose it  is 
necessary that the policy should be drawn up on 
stamped paper, and the brokers have to advance 
the stamp and see that the policy is properly 
drawn up, and then to take care that within a 
reasonable time the matter is concluded. The 
broker does not undertake that the underwriter 
Who has initialled the slip shall sign the policy, 
though that is the way in which in the great 
majority of cases the matter is concluded. As 
soon as the underwriter has signed, the premiums 
are as between the assured and the underwriter 
Paid, the underwriter taking in satisfaction of 
them the broker’s personal promise to pay at 
the end of the customary period, subject to the 
customary deductions. But if  the underwriter 
refuses to sign there is no mode either at law 
?r in equity to force him to do so. The matter 
m that case is concluded by this breach of honour 
” n the part of the underwriter; and i f  the broker 
has used due diligence to bring it  to a conclu- 
Sl°n, either one way or the other, within a rea
sonable time, he has done his duty. I f  the broker 
has been negligent, and in consequence of the 
nnal conclusion of the matter has been unrea
sonably delayed, the broker is responsible to his 
Principal for the damage sustained through that 
delay. That damage must depend on circum- 
s tances. If, notwithstanding the delay, the risk 
Will be s till taken by other underwriters at the same 
premiums the damage would generally be nothing. 
"  the risk was still insurable, but at an en
hanced premium, the measure of damages would 
generally be the increase of the premium. But 
“ > in consequence of the delay, news of the loss 
had come, or for any other reason, the risk was 

longer insurable, the damage would generally 
oe the amount which would have been recover- 
ahle if a stamped policy had been duly executed 
Within a reasonabe time. In  order to prove the 
case against the broker i t  would be necessary to 
Rlve in evidence the slip, not for the purpose of 
enforcing i t  as a contract of insurance ; but for 
he collateral purpose of showing that the broker 

oad not used due diligence in bringing the mat- 
or to a conclusion within a reasonable time, so 
hat the principal might be insured elsewhere 

l  this underwriter did not insure him, and 
. think on the authority of the cases above 

u'ted the slip is admissible for such a purpose. 
•Then it  seems to me that on the usage 

l n Xenos v. Wickham, (14 C. B., N. S., 
A1' )> and followed in this case, the effect of giving 
t? a company a request slip, or copy slip, and of 

company accepting it, is that the company by 
what I  consider a fresh arrangement, no part of 
,, 6 contract made by initia lling the slip, take on 

dnselves that which would otherwise be the 
Oty of the broker, viz., to use due skill and d illi- 

Pe?ce about preparing the policy properly and 
ringing the transaction as regards the company’s 

scription to a conclusion in a reasonable time. 
nd for this undertaking the mere fact that they 
ero. trusted with that duty would be a sufficient 
nsideration. I  do not th ink that the company by 
18 acceptance of the request slip promises to 

in V Br  P°fi°v- That i t  had already done by
nu lling  the slip, and the acceptance of the

V ol. I L ,  N. S.

request slip carries that contract no further. But 
I  th ink that it  does by what, when the practice 
first began, must have been in each case an 
express subsequent agreement, and what I  th ink 
still is a subsequent agreement, though now a 
casual one, take upon itself a responsibility co
extensive with that which the broker would other
wise have undertaken. I f  the company at once 
returns the request slip, and without any delay 
informs the assured that i t  w ill not execute a 
policy, though bound in honour so to do, I  do 
not think that any action would lie against it. 
The assured would then be at liberty to insure 
elsewhere. But if  the company is guilty of un
reasonable delay, the damages to which it  would 
be liable would, I  think, be just the same as the 
broker would have been liable to i f  he had been 
guilty of the same delay. And I  see nothing in
consistent w ith the objects of the revenue laws in  
enforcing a contract to pay the government for 
the stamp. Nor do I  see any reason why we 
phould strive to turn the second independent con
tract into a part of the first, in order to bring the 
same within the letter of the statute, i f  i t  is not 
within its spirit. In  the present case I  think the 
evidence and the answer of the ju ry  to the first 
question put by my brother Brett, would prove a 
count framed on tbe undertaking of the defen
dants to use due skill and diligence in  framing a 
stamped policy in conformity w ith the request 
slip, and bringing the transaction to a conclusion 
within a reasonable time, either by executing or 
repudiating that policy. And I  th ink that the 
evidence and the answers of the ju ry to the two 
and three questions show a breach of that duty 
and damage sustained by the plaintiffs justifying 
the verdict for 1000L And I  th ink that by giving 
effect to that verdict, that we should not transgress 
the 30 Viet. c. 23, as we should neither treat, the 
contract for assurance contained on the slip as 
valid, nor make i t  available at law as a policy, but 
merely receive it  in evidence for the collateral 
purpose of showing the duty which the defendants 
took upon themselves and neglected.

I  th ink therefore that the rule should be dis
charged, but as the majority of the court are of 
a different opinion, i t  must be made absolute.

The judgment of Quain and Archibald, JJ. was 
delivered by

A r c h ib a l d , J .—The question in this case is, 
whether upon the facts, and assuming the neces
sary amendment made, the plaintiff is under any 
form of declaration entitled to recover, notwith
standing the provisions of the 30 Vic. c. 23. 
The facts as proved are fu lly  set forth in the 
judgment of our brother Blackburn, and it  is un
necessary therefore to repeat them in detail. Those 
which are the most material relate to the d if
ference in regard to the preparation of the stamped 
policy, between the usage in the case of private 
underwriters and that which prevails in  the case 
of insurance companies.

In  the former case, after the slip has been 
initialled, the usage is for the broker of the 
assured to advance the stamp, draw up the 
policy on stamped paper, and present it  to 
the different underwriters for execution. B u tin  
the case of an insurance company, after the slip 
has been initialled by an agent of the company, 
it is retained by the broker of the assured, and a 
copy of it is then sent to the company by the
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broker, in order to enable the company to prepare 
the policy. The policy is then drawn up on 
stamped paper by the company, who themselves 
advance the stamp and execute the policy ready 
to be delivered to the assured or his broker. The 
duty of the broker of the assured in ordinary 
cases, and the measure of damages for any breach 
of it, aro well established and understood, and if  
the evidence in  this case satisfied us that a pre
cisely analogous duty unconnected with and sepa
rate from a promise to execute the policy, was 
undertaken by the defendants’ company, we should 
have no doubt that the consequences of a breach 
of duty by the company would be similar to those 
of a breach by the broker.

I t  appears to us also that inasmuch as the 
slip, though invalid as a contract, would be 
admissible in evidence for the collateral pur
poses of establishing the existence and the breach 
of such a duty—see Ionides v. The Pacific 
Marine Insurance Company (ante, vol. 1, pp. 141, 
330; L. Rep. 7 Q. B. 525); Cory v. Patton 
(ante, vol. 1, p. 225; L. Rep. 7 Q. B. 304)— 
the plaintiff would, i f  the declaration could be 
made to assume such a shape, be entitled to re
cover. Indeed, this seems to us to be the only 
conceivable form of declaration upon which, i f  at 
all, the defendants can be rendered liable ; for the 
30 Viet. c. 23, expressly renders invalid any con
tract or agreement, for sea insurance, unless i t  be 
expressed in a policy (in which also certain pre
scribed particulars must be'specified) and prohibits 
its being pleaded or given in evidence, or ad
mitted into any court to be good or available in 
law or in equity, unless duly stamped, i.e., stamped 
before being signed or underwritten. So that no 
action can be directly maintained upon the slip 
itself, which in the opinion of all of us amounts to 
an agreement for sea insurance within the meaning 
of the Act. (Per Willes, J., in Xenos v. Wickham, 
L. Rep. 2 H. of L. Cas. 296.)

I t  is abundantly clear that, in consequence of the 
provisions of the Act,the engagements entered into 
by initialling the slip cannot be directly enforced, 
either at law or in equity ; and being therefore 
only binding in honour, i t  is open to uncon- 
scientious men to break it, unless it  can be in 
directly enforced in the manner and on the 
grounds suggested by brother Blackburn in his 
judgment, whether if, can or not, in the present 
case, depends upon the true nature and effect of 
the usage with respect to the preparation of the 
policy. In  the case of private underwriters, the 
engagement entered into by initialling the slip 
must, having regard to the course of business, be 
understoood to be an engagement to execute a 
stamped policy when i t  has been prepared and 
presented by the broker. In  the case of insurance 
companies, i t  is equally understood to be an 
engagement to execute a stamped policy, at some 
time and under some circumstances; aDd the 
question is whether i t  does not also import that 
the company are, on receipt of the slip, to pro
cure the stamp and fill up the policy. Where or 
how the difference of usage between the case of 
private underwriters and that of companies first 
sprung up does not appear. The monopoly of the 
two old companies—the Royal Exchange and the 
London Assurance—was done away with in  1824 
by the 5 Geo. 4, c. 114; and i t  may be that 
when other companies were first established for 
carrying on the business of marine insurance, the

practice as i t  exists between policy brokers and 
private underwriters, was in the first instance 
adopted, and that the present practice of sending 
a copy of the initialled slip to the company, in 
order that they, and not the broker, might procure 
the stamp and prepare as well as execute the 
policy, afterwards came into use; or i t  may be 
that from the first the latter course was found to 
be the most convenient. However this may be, it  
makes in our judgment little  difference to the 
question under consideration ; for i t  appears to us 
that when this became the fixed and settled usage, 
the only reasonable implication from the initia l
ling of the slip on behalf of a company is that it  
is an engagement, not merely generally to execute 
a binding policy, but to execute i t  in accordance 
with the usual and accustomed course of busi
ness, including, therefore, and undertaking, on 
receipt of the copy of the slip, to procure a 
stamp and fill up the policy. I f  then this be (as 
we think i t  is) the true effect of the transaction, 
the agreement being one and entire, and including 
as part of it, an undertaking to execute the 
policy, i.e., an agreement for sea insurance, the 
statute applies and presents an insuperable ob
stacle to any action founded on a supposed 
breach of duty in not procuring a stamp and pre
paring a policy, or in failing to give notice within 
a rensonable time that the company decline to pre
pare and execute it.

I t  is contended that in the case of com
panies there are in fact two separate trans
actions, first, the initia lling of the slip constituting 
an agreement to execute a policy; secondly, an 
agreement on a new and separate consideration, 
upon receipt and acceptance of the copy slip, to do 
all that i t  is the duty of a broker to do in the case of 
private underwriters. We are wholly unable to 
concur in this view. I t  appears to us that there 
is no evidence of any such second agreement, 
separate and distinct from the agreement which 
arises from initia lling the slip, namely, to execute 
the policy. In  our opinion;!there is only- one 
agreement, viz., that which is to be implied in 
accordance with the usual course of business, from 
the initialling of the slip. Nor do we think that 
there is any duty cast upon the company, separate 
and distinct from the rest of their agreement, 
or which bears any true analogy to the well- 
known duty of a policy broker. The copy slip 
sent by the broker of the assured to the company, 
is sent merely for the purpose of enabling the 
company to prepare and fill up the stamped 
policy; and we do not think that i t  imposes on 
them any fresh duty different from that which 
they had already undertaken, or transforms the 
company into brokers for the assured. The broker 
in his endeavour to procure the completion of the 
policy, has to deal with th ird persons, over whose 
intentions or decision in the matter, he has of 
course no control. If, when he has done all that 
his duty in the matter prescribes, the underwriter 
should decline to execute the policy, the broker 
would be discharged if, w ithin a reasonable time, 
he gave notice of it  to his employer, in order that 
the latter might effect or direct an insurance to be 
effected elsewhere. But the company, i f  any ana
logous duty were supposed to be incumbent on 
them, would certainly not fulfil i t  by merely pre
paring a stamped policy ready for execution in 
tbeir office, i f  they stopped short of executing i t ;  
and i f  i t  were added to their supposed duty, that
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they were, within a reasonable time after they 
decided not to execute, to give a notice of such 
1 retention, this would imply a duty to make up 
their minds within a reasonable time, whether to 
keep or break their agreement, a duty altogether 
unlike anything undertaken by a broker. We are 
Unable upon the facts to find that ther9 is any 
sn°h duty undertaken upon a new consideration, 
°r any duty whatever severable from the contract 
to insure in the usual and customary manner; and 
upon the whole, therefore, we are of opinion that 
there is no possible form of action, under ohe 
C|rcumstances of the case, which could be main
tained without contravening tho 30 Viet. c. 23.

Tor these reasons we are of opinion, that the rule 
to enter the verdict for the defendants must be 
tuade absolute.

Rule absolute.
Attorney for plaintiffs, MeDiarmid.
Attorneys for defendants, Venn and Son.

Friday, June 6,1873.
■Merchants Shipping  Company (L im ite d ) v .

A r m it a g e .

Charter-party—Lump sum freight—Entire dis
charge and right delivery—Loss of 'part of cargo

p hy fire.
V a charter-party made at Colombo it was agreed 
that, the plaintiffs1 ship which was there should 
load there, or sail and proceed to Cochin, and 
Ihere load from the defendants, the charterers or 
their agents, a full and complete lading. The 
ship being so loaded was to proceed to London 
and discharge; a lump sum freight of £5000 to 

Paid after the entire discharge and right de
livery of the cargo in cash two months ajter the 
date of the ship’s report inwards at the custom 
house, or under discount at 5 per ant., at option 
°f charterers’ agents.
"f plaintiffs’ ship proceeded to Cochin, and was 
there put up by the defendants as a general ship 
and loaded with a fu ll and complete cargo, the 
Property of various merchants, and. shipped under 
severed bills of lading. On her voyage from 
Oochin to London the cargo was found to be on 
Are, and the s]dp had to be scuttled. Afterwards 
the water was pumped out, the damaged cargo 
leas sold and accounted for by plaintiffs to the 
owners; the remainder of the cargo was re-laden 
°n board and brought to London in the ship. The 
defendants had paid freight in proportion to the 
ccffgo and distance, but refused to pay the balance 
°f the lump sum freight, about 11501., w Inch was 
'claimed in this action.
e d, that the plaintiffs were entitled to this sum, 
and also to interest from the time agreed for pay- 

m ,new{ in cash.
l ^ ls was an action for the recovery of 11521. 
g ® Id. and interest, as hereinafter mentioned, 
foil • consent of the parties and by order, the 
CQ ° ^ lng case was stated for the opinion of the 

Th ^ t'k°ut any pleadings :
Ups » Plaintiffs are a company carrying on busi
ng 8 8,8 shipowners in the City of London, and 

t 6 and are the owners of the ship Clyde, herein- 
Car r Mentioned, and the defendants are merchants 

( 7 lng on business at Colombo and London, 
the h ^  ^Mh Jan. 1872, the ship was lying in 
Cha . aru°ur at Colombo, and upon that day the 

ter'Party, hereinafter set out, was made and

entered into by Edward Shrewsbury, the master 
of the said ship, on behalf of the plaintiffs and the 
defendants. The charter-party was as follows: 

Colombo, 25th Jan. 1872.
1. I t  is this day mutually agreed between Edward 

Shrewsbury, of the good ship or vessel called the CLyde, 
classed A 1 in Lloyd’s, of the registered tonnage of 1151 
tons or thereabouts, now lying in the harbour of Colombo 
whereof he is master, of the one part, and Messrs. Armit- 
age Brothers, of Colombo, merchants, on the other part. 
That tho said ship being tight, staunch, and strong, and 
every way fittedfor the voyage, shall, with all convenient 
speed, load here or sail and proceed to Cochin (orders to be 
given on or before the 29th inst.), and, it ordered to 
Cochin, there load from the said charterers or their 
agents, completing at Colombo or Tntioorin, if  so re
quired by charterers, a full and complete lading of legal 
merchandise, which full and complete lading the captain 
binds himself to receive on board and properly stow, but 
not exceeding what she can reasonably stow and carry 
over and above her tackle, apparel, provisions, and furni
ture, and being so loaded shall therewith proceed to Lon
don into the East or West India Docks, and discharge 
there as customary, . , . ,,

2. The act of God, restraints of princes and rulers, the 
Queen’s enemies, fire, and all and every other dangers of 
the seas, rivers, and navigation of whatever nature and 
kind soever during the said voyage always excepted.

3. A lump sum freight of 5000J. to be paid after the entire
discharge and right delivery of the cargo in cash two 
months after the date of the ship’s report inwards at the 
Custom House, or under discount at 5 per cent, per 
annum (or at the Bank rate if higher) at option of char
terers’s agents. , .. , , ,

4. Thirty-five working days are to be allowed the said 
charterers (if the vessel be not sooner dispatched) tor 
loading, to commence and be continued from the time of 
the vessel having a clear hold and ready for that purpose, 
the master giving charterers or their agents written 
notice twenty-four hours in advance to that effect. And 
the charterers to have the option of keeping the vessel 
fifteen working days on demurrage, paying 201. per day to 
be paid to the master day by day.

5. A ll goods to be brought to the vessel and taken from 
alongside at the risk and expense of the freighters.

6. The master to sign bills of lading at any rate of
freight required, without prejudice to this charter-party; 
but should the aggregate freight by bills of lading 
amount to less than the lump sum of 5000J. already 
stipulated for, the difference to be deducted from the 
amount to be drawn for disbursements, and the balance, 
if  any, to be paid in cash at the rate of exchange tor 
sight bills existing at the time of the ship’s clearing at 
Colombo. , . . . . .

7. The owners of the ship to have an absolute lien on 
the cargo for the amount of freight stipulated for except 
as to the captain’s draft for disbursements and commis
sion as before mentioned, incase of default.

8. And it  is hereby agreed that the charterers are to 
furnish cash for the disbursements of the ship at port of 
loading at current rate of exchange not exceeding 7501., 
free of interest, but Bubject to a commission of per 
cent, and cost of insurance, for the due appropriation of 
which the charterers are not to be held responsible, and 
for which and agency commission, the master shall give 
his draft on the owners payable in London at sixty days 
sight; and in the event of the bill not being accepted or 
paid at maturity, the amount to be deducted from freight 
at settlement thereof together with interest and cost of 
insurance.

9. The ship to bo consigned to owners agents in 
London, and in case of the vessel having to put into the 
Mauritius, the vessel to be consigned to Messrs. Blyth 
Brothers and Co. there, or to Messrs. Thompson, Watson, 
and Co., at the Cape of Good Hope.

10. A  survey certificate to be supplied by the captain
(if required) to the effect that the vessel is in every way 
fitted to carry a dry and perishable cargo to any port in 
the world. , ,

11. The captain to carry cargo for charterer s benent
in any cabin store room or other place not absolutely re
quired for use during the voyage. .

12. The charterer’s to have the option of appointing 
the own stevedore at the^expense of the master, but at 
not exceeding current rates; but the captain is not
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thereby relieved of the responsibility regarding the pro
per Btowage of his vessel.

13. The captain and charterers to be at liberty to add 
any clause to this charter-party by mutual consent, 
without prejudice to this agreement.

14. In default of performance of this agreement it  is 
hereby mutually agreed that the amount of freight 
herein agreed for to be paid and taken as liquidated 
damages for such default.

(Signed) E. Sh r e w s b u r y .
(Witness) A r m it a o e  B r o t h e r s .

In  accordance with the orders of the defendants, 
the said ship proceeded to the port of Cochin, and 
was there put up by the defendants as a general 
ship and loaded with a fu ll and complete cargo, 
the property of various merchants, which cargo 
was shipped under several bills of lading signed 
by the captain upon the orders of defendants. 
The total amount of the b ill of lading freight was 
estimated by the charterer at 49951. 10«. 6d., and 
was payable in London on delivery of the goods 
there.

The said ship with the said cargo on board 
sailed from the said port of Cochin, upon her 
voyage to London under the said charter-party, 
and on the 2nd May 1872 the said cargo was found 
to be on fire ; the master of the said ship, after 
attempting ineffectually to extinguish the fire at 
sea, put into Table Bay, which was the nearest 
port of refuge; and after a survey i t  was found 
expedient, in order to extinguish the fire, to 
scuttle the said ship ; as i t  was deemed that the 
said fire could not be otherwise extinguished, the 
said ship was scuttled in Table Bay, and the said 
fire was thereby extinguished.

After the said fire had been extinguished, the 
water was pumped out and the greater portion of 
the cargo was unladen ; and ns a large quantity 
thereof was greatly injured by fire and water, 
surveys as customary were called, and the sur
veyors pronounced a great part of the said cargo 
unfit for reshipment, and it  was therefore ordered 
to be sold, and i t  was sold accordingly ; and the 
proceeds thereof were paid into the bands of the 
plaintiffs, who have since accounted for the same 
to the owners of the goods sold.

The remainder of the said cargo was reladen on 
board the said ship; and on the 9th June 1872, 
the said ship having undergone some repairs, re
sumed her voyage to London with the remainder 
of the said cargo on board, and with no other 
cargo, and arrived in port and proceeded to the 
West India Docks and on the 12th Aug. 1872 was 
reported inwards at the Custom House.

The b ill of lading freights upon the cargo 
which arrived in London have been received by 
the plaintiffs, and amount to the sum of 
3482Z. 7s. KM., and the defendants advanced to 
the master at Cochin the sum of 3641. 14«. Id. for 
disbursements of the said ship, making together 
the sum of 38471, 1«. l i d . ; but the defendants have 
not paid the plaintiffs the sum of 11521. 18«. Id., 
being the balance of the said lump freight of 
50001. mentioned in the said charter-party; and 
they refuse to pay the same to the plaintiffs.

The court may draw inferences of fact.
The question for the opinion of the court is—
Whether the plaintiffs are entitled to payment 

by ihe defendants of the balance of the said sum 
of 50001. under the said charter-party, after 
giving credit for the said aggregate sum of 
38471. Is. l id . ,  which has been received by them 
on account thereof.

I f  the court shall be of opinion in  the affirma
tive, then judgment shall be entered up for the 
plaintiffs for the balance of the lump freight of 
50001.—viz., 1152s. 18«. Id., with cost of suit.

And if the court shall be further of opinion that 
the plaintiffs are entitled to interest, then for a 
further sum for interest to be calculated for such 
period at such rate and by such person as the 
court may direct.

I f  the court shall be of opinion in the negative, 
then judgment with costs of defence shall be 
entered up for the defendants.

Sir J. B. Karsldke, Q.C., (with him Petheram) 
argued for plaintiffs.—Although there was here 
only a part delivery of the cargo, the whole lump 
freight is payable under this charter-party. In  
the case of the Norway, before the Privy Council 
(2 Mar. Law Cas. O. S. 17, 168, 254; 3 Moo.
P. C., N. S., 245, Browning and Lushington 
404; in the the court, below 12 L. T. Rep. N. S. 57), 
the words of the charter-party were that the 
freighter promised and agreed to “  pay, or cause 
to be paid as freight for the use and hire of the 
vessel 11,250Z. lump sum, i f  ordered to the United 
Kingdom, Havre, or Bordeaux; 11,250/. if ordered 
to Antwerp or Marseilles, the master guaranteeing 
to carry 3000 tons dead weight of cargo upon a 
draft of 26ft. of water, or to forfeit freight in pro
portion to deficiency payment whereof to
become due and to be paid as follows, viz., 2000Z.' 
to be advanced on the vessel clearing at Liver
pool, subject to insurance only, say 1000Z. by 
freighter’s acceptance at four months and 1000Z. 
at six months, sufficient cash for ship's disburse
ments, not exceeding 2500Z., to be advanced at 
Calcutta, and the necessary disbursements, i f  
ordered to the rice ports subject to interest and 
insurance only, all at current rate of exchange, for 
six months’ bills on London against the captain’s 
receipts. Such advances to be made on account 
of chartered freight, and the balance as follows, 
viz., one th ird in cash on arrival at port of deli
very, and the remainder on true and final deli
very of the cargo at the port of discharge by good 
and approved bills payable in London or cash.”  
Some of the cargo was jettisoned, and some spoilt 
was sold. The judgment upon this point is 
to be found at p. 264 of 3 Moo. P. C., N. S., 
“  The next question is whether, in respect of the 
rice jettisoned and that which was sold, there ought 
to be a deduction from the lump freight because 
they were not delivered. We th ink that there 
ought to be no deduction. I t  is obvious that this 
question stands on a somewhat different footing 
from that on which i t  stood when i t  was decided 
by the learned judge below, because i t  was then 
taken for granted that the jettison and sale, and 
consequent failure to bring home the goods, were 
owing to the misconduct of the master. But in 
the view we take of this part of the case, i t  must 
be understood that they were owing to the perils 
of the sea, and that the master was free from 
blame in the matter. Although the lump sum 
was called ‘ freight ’ in the charter-party and bills 
of lading, yet we think i t  is not properly so called, 
but that it  is more properly a sum in the nature of 
a rent to be paid for the use and hire of the ship 
on the agreed voyages. The charter-party ex
presses that a sum of 11.250Z. is to be paid as 
freight for the ‘ use and hire of the ship,’ and this 
lump sum is to cover both the outward and home
ward voyages, without any distinction as to how
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*nuch of i t  is to be attributed to the outward and 
bow much to the homeward voyage. I f  this be so, 
the shipper has had the fu ll consideration for the 
money agreed to be paid. The ship took out the 
salt, and received the rice on board, and performed 
her homeward voyage according to her engage
ment, and the event, that by the act of God it  
became impossible to carry to the port of destina
tion the ricejettisoned and the rice sold, ought not 
to effect the shipowner’s right to receive the fu ll 
amount of the stipulated payment. I t  was objected, 
°n behalf of the respondents, that by the charter- 
party the remainder of the lump sum is made pay
able only on ‘ true and final delivery of the cargo 
at the said port of discharge.’ But this does not 
necessarily mean that the -whole cargo originally 
shipped must be delivered. I t  may well have been 
intended merely to fix the time for payment to be 

time of the delivery of such cargo as the ship 
brings with her to the port of discharge. And it  
should be observed that the ‘ one third in cash ’ 
18 made payable ‘ on arrival at the port of delivery,’ 
Jyithout uDy reference to the cargo the ship shall 
bring with her. I t  is righ t to add that we 
d° not mean to express an opinion that, even 
n the jettison and sale had been attributable 
to the negligence of the master, there ought to 
nave been a reduction. Perhaps in this case the 
proper remedy of the shipper would have been by 
n ctosb action. But i t  is not necessary to decide 
this point, which does not now arise.”  This decision 
°t the Privy Council applies to the present case, 
and was acted upon by the Common Pleas in a 
??8e more nearly resembling this, on the 31st 
■Rlay last (Robinson v. Knight, since reported 

p. 19; 28 L. T. Rep. N. S. 820). There 
o charter-party was dated London, 3rd Oct. 

1b72, and it was agreed between Robinson, the 
owner of the ship Nile, now expected at Copen- 
Cagen, and Knight of Landau, merchant, the 
charterer, that the said ship should, with all con- 
enient speed, having liberty to take an out* 

^krd cargo direct or on the way for owner’s benefit, 
at' , proceed to Riga, to load at Bolderaa or 
Wultilgraben, or so near thereto as she might safely 
flT’ ai>d there load from the agents of the said 

® *T®igliter a fu ll and complete cargo of lathwood ; 
nd being so loaded should therewith proceed to 
°ndon or so near thereunto as she may safely 

f and deliver the same on being paid freight as 
° lows: a lump sum of 315i.; the freight to bo 

j ain in cash, half on arrival and remainder on un
fading and right delivery of the cargo, less four 

onths’ discount on half at 5 percent, per annum, 
ne deck load was lost on the voyage by perils of 

j  e. s®a> and Keating and Brett, JJ., held that the 
_ 61ghter must pay the whole sum, whatever cargo
Wa® delivered.
def ai^ w Williams, Q.C. (with him Cohen) for the 
(jjgpndant.—The charter-party in The Norway 
paj?r® from this. There a lump sum was to be 
Wh ] f 8,8 *^eigbt for the ubo and hire of the vessel,” 
anrltvT taking one cargo out from, and bringing 
dat f kftck to, London; here the ship, at the 
wa ® 0 the charter-party, was at Colombo, and she 

merely to proceed to Cochin and bring a cargo 
pai (r°bd°n, “  a lump sum freight of 50001. to be 

,. after the entire discharge and right delivery 
i6 6 car8°-”  Under this clause the owners can 
^  Ver nothing without a righ t delivery of the 
frb, °u a^though they might be entitled to recover 

got pro raid, as in Luke v. Lyde (2 Burr. 882)

This was not a lump sum for the use and lure 
of the ship, but a lump sum for freight, which 
cannot be earned except by carriage and delivery. 
This is in accordance w ith American law, and i t  is 
to be found clearly laid down by Thompson, J., in 
Post v. Robertson (1 Johnson’s Rep., New York 
Supreme Court, 26}. “  The contract of affreight
ment is an entire contract; and the general rule is 
that unless i t  be entirely performed by a delivery 
of the goods at the place of destination, no freight 
is due.”  And, further on, “  According to the terms 
of the charter, the freight is made payable on the 
delivery of the cargo. The delivery, therefore, is a 
condition precedent. And where a contract is 
entire, and the promise to pay depends on a condi
tion precedent, to be performed by the other party, 
such condition must be performed before the other 
party is entitled to receive anything.”  [B l a c k 
b u r n , J.—The contract in that case was to pay on 
the delivery of the homeward cargo; there was no 
completion of the voyage and no delivery.] Bright
v. Cowper (Brownlow & Goldesborough’s Rep. 21), 
referred to in Abbott, 11th edit. p. 395, was an 
“  action of covenant brought upon a covenant 
made by the merchant with the master of a ship, 
viz , that i f  he would bring his freight to such a 
port, then he would pay him such a sum, and 
shows that part of the goods were taken away by 
pirates, and that the residue of the goods were 
brought to the place appointed and there unladed, 
and that the merchant hath not paid, and so the 
covenant broken ; and the question was whether 
the merchant should pay the money agreed for 
since all the merchandise were not brought to the 
place appointed; and the court was of opinion that 
be ought not to pay the money, because the agree
ment was not by him performed.”

Sir J. B. Karslake was not heard in reply.
B l a c k b u r n , J.—I  think this question is settled 

by the decision of the Common Pleas in Robinson 
v. Knight. The only distinction between the 
Norway and the present case is that in the 
Norway the contract was for payment ol a certain 
sum as freight for the use and hire of the ship 
during two voyages, whilst the amount was to be 
paid here upon one voyage after the entiro dis
charge and right delivery of the cargo. The latter 
words are almost identical with those of the charter- 
party in Robinson v. Knight, and as they have 
been held by a court of concurrent jurisdiction to 
be within the rule laid down in the Norway, we 
must follow that decision. Our judgment w ill be 
for the plaintiffs, and i f  the defendants still be
lieve in  the distinction drawn between this charter 
and the Norway’s, they must go to error.

Q u a in  and A r c h ib a l d , JJ., concurred.
Sir J. B. Karslake asked for interest upon the 

amount claimed by the plaintiffs, and referred to 
3 & 4 W ill. 4, c.* 42, s. 28: “  Upon all debts or 
sums certain, payable at a certain time or other
wise, the jury may, if they shall th ink fit, allow 
interest to the creditor at a rate, not exceeding 
the current rate of interest, from the time when 
such debts or sums certain were payable i f  such 
debts or sums be payable by virtue of some 
written instrument at a certain time.”  Moreover, 
interest is recoverable here at common law as 
damages.

B la c k b u r n , J.—I  am inclined to consider this 
amount as freight due to the plaintiffs ; therefore, 
according to tne usage of trade, we should, as a 
jury, give interest at 51. percent, from two months
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after the 12th Aug. last, the date of the ship's 
report inwards at the Custom House, to the pre
sent time. Judgment for plaintiffs.

Attorneys for plaintiffs, E. Saxton.
Attorneys for defendants, Thomas and Eollams.

C O U R T OF C O M M O N  F L E A S .
Beported b y  H. I ' .  P o o l e y  and J o h n  B o s e ,  Esqrs., 

Barristers-at-Law.

Wednesday, June 4, 1873.
A lliso n  v . T h e  B risto l  M a r in e  I nsurance  

C o m pany .

Insurance — “  Freight ” and ‘‘freight payable 
abroad ”■—One half freight payable in advance. 

The plaintiff's vessel was chartered to carry a cargo 
of coal from Greenock to Bombay, where the 
plaintiff ivas to be paid at the rate of 42s. a ton 
for all coal delivered. I t  was also agreed that one 
half of the freight sh ould be paid as soon as the goods 
were put on board at Greenock. After the goods 
were put on board, and one half of the freight had 
been paid, the plaintiff effected two policies of in
surance with the defendants, one being for 5001. 
on “ freight ” valued at 20001., the other being for 
7001. on “freight payable abroad," valued at 
2000?. The defendants did not see the charter- 
party, nor were they informed that one half the 
freight had been paid. Euring the voyage the 
vessel was wrecked, but one half the cargo was 
saved and delivered to the consignees at Bombay. 
The defendants refused to pay for a total loss, 
alleging that they were only liable to pay on the 
portion of goods lost, as one half the freight had 
been earned :

Held, that the interest insured was the interest the 
plaintiff had in one half the freight payable at 
Bombay, and that the plaintiff was at liberty to 
show what was intended, to be insured by the terms 
“  freight ”  and “freight payable abroad."

T h e  declaration stated that the plaintiff, by his 
agents duly authorised, caused to be made with 
the defendants a policy of insurance, dated the 
23rd April 1867, whereby the plaintiff caused him
self to be insured, and the defendants by and 
through their directors authorised in that behalf, 
became insurers to the plaintiff to the amount of 
700?., upon “  freight payable abroad,”  valued at 
2000?., in the ship called the Merchant Prince, at 
and from Greenock to Bombay, and that the plaintiff 
thereupon paid the premium of 51?. 9s. for the in 
surance, and certain goods loaded on board the 
vessel at Greenock to be carried on the voyage, 
and the ship, whilst proceeding on the voyage, and 
during the continuance of the risk, was lost by the 
perils of the seas, and the freight was by the perils 
insured against wholly lost, and all conditions 
necessary to entitle the plaintiff to be paid the said 
sum of 7001. happened, &c., yet the defendant has 
not paid the same.

The second count was on a similar policy, dated 
13th A p ril 1867, insuring 500?. on “ freight,”  valued 
at 2000?., in the Merchant Prince, alleging a total 
loss.

Pleas.—Except as to 250?., parcel of the money 
claimed, payment into court of the sum of 440?.; 
secondly, as to the sum of 250?. so excepted, pay
ment before action brought.

Issue thereon.
In  March 1867, the pla intiff was the owner of

the ship Merchant Prince, and he chartered the 
vessel, then in the Clyde, to proceed the Greenock. 
By the charter-party i t  appeared that she was 
there to load a fu ll and complete cargo of coals, 
and therewith to proceed to Bombay, or as near 
thereto as she might safely get, and deliver the 
same alongside any craft, steamer, or floating 
depot, wharf, or pier, where she could be afloat, a3 
ordered by the consignee. The freight was to be 
paid on unloading and righ t delivery of the cargo, 
at and after the rate of 42s. per ton of 20cwt. on 
the quantity delivered, in  fu ll of all port charges, 
&c.,as customary, such freight to be paid, say one 
half, in cash, on signing bills of lading, less four 
months’ interest at Bank rate, but not less than 
5 per cent, per annum, 5 per cent, insurance, and 
2J per cent, on the gross amount of freight in 
lieu of consignment at Bombay, and the remainder 
on right delivery of the cargo, agreeably to the 
b ill of lading.

The b ill of lading was endorsed with a stamped 
receipt, dated 15th A p ril 1867, by the pla intiff for 
2286?. 18s. from the charterer, being an advance 
of half freight on the shipment.

The cargo, to the amount of 2178 tons, was duly 
shipped under the b ill of lading, and the vessel 
sailed for Bombay on the 22nd A pril 1867. She 
encountered rough weather on the voyage, and on 
the 8th Aug. she struck on a rock about eight 
miles from Bombay, where she eventually became 
a complete wreck.

The consignees of the ship, who were communi
cated with at once employed salvors for the benefit 
of the ship and cargo, and in the result about one 
half the cargo (1050 tons) as carried to Bombay, 
and there sold by the consignees for the benefit of 
the parties ultimately interested, and the rest of 
the cargo was totally lost.

The defendants disputed their liab ility to pay 
for a total loss, on the ground that the prepay
ment of freight was to be considered as a payment 
of so much per ton, and must be so apportioned 
among the whole cargo ; and that as the insurance 
covered half the whole freight, the loss sustained 
must also be apportioned, and the underwriters 
pay only half the actual loss; that is, half the 
freight that would havo been payable in Bombay 
i f  the fu ll cargo had been delivered.

The defendants having before action paid on 
account 250?., paid 440?. into court in respect of 
the two policies for 700?. and 500?., and refused to 
pay the remainder.

A t the trial, before Brett, J. and a special jury, 
a verdict was found for the plaintiff, for the 
damages in the declaration, leave being reserved 
to the defendants to move to enter a verdict.

C. Bussell, Q.C. accordingly obtained a rule, 
calling upon the defendants to show cause why the 
verdict should not be set aside, and instead thereof 
a verdict entered for the defendants, on the ground 
that on the facts proved there was no loss of freight 
beyond the sum of money paid into court, or why 
the verdict should not be reduced to such sum as 
the court could determine.

Watlcin Williams, Q 0. and McLeod showed 
cause.—Although one-half the freight under the 
charter-party has been earned, there has been a 
total loss of the freight covered by the two 
policies, and the question is, whether the true in
terest of the plaintiff was insured. The question 
depends, to a great extent, on the construction of 
the policy of insurance and the charter-party; but
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there are no words in the policy which refer to I 
the charter-party, and the policy is in the ordinary 
form of a policy on freight at and from Greenock, 
ht the assured has a partial interest, can he not 
appropriate the sum insured to his particular in
terest p or can the underwriters say that part of 
the freight is earned, or that he w ill only pay upon 
Part? Take the case of a mortgagee of a ship. I t  
18 dear he can apply to his own peculiar interest 
a policy on the ship: (Arnould on Marine Insu
rance, 2nd edit. 301.) So in Irving v. Richardson 
(2 B. & Ad. 193), where a mortgagee effected 
Policies at two offices on a ship, valued in each 
policy at 8000L, and, the ship being lost, he re
ceived, on the two insurances, 37001. An action 
being brought against him by one set of under
writers, to recover back their portion of the sum 
Paid about 30001., and the question being whether 
he defendant had received more than the actual 

value of the ship insurable, and insured by him, it 
Wfis held that i t  was properly submitted to the 
lory, whether, in effecting the policies, the defen
dant meant to insure his own interest only, or that 
cf the mortgagor also ; a mortgagee, at least since 
the Register Act (6 Geo. 4, c. 110), not being an 
owner to any greater extent than that of the value 
hrortgaged, and tho mortgagor continuing the 
owner. g0, if a ship be mortgaged for 9001. and 

« Mortgagor and the mortgagee agree together 
at the ship is to be insured at the expense of 
6 Mortgagor, but the policy is to be taken out 

I11 the expense of both for 10001., the mortgagee 
8 covered, but you cannot tell what interest the 

Mortgagor has; and i f  the intention was to cover 
'he interest of both, then, I  say, the interest of 
oth would be covered I t  was certainly here not 
c intention of the shipowner to cover the whole 

r̂eight, for he is only interested in one half. I f  a 
r°k tr raise one quarter of a ship for the carriage 

j i  8°ods for 2001., and he obtains parcels for which 
lA  freight which he will receive w ill amount to 

and he then goes to Lloyd’s and insures the 
fligh t for 3001., which is all he can earn, would 

k le underwriter, if the goods in his compartment 
® lost, be able to say that he was not entitled to 

no °,iVer for a total loss, as the insurance was on the 
o °ds in the ship. I f  he was only interested in 

0 ^00<̂ s in a particular part of tho ship, it  is 
pa1!'Pel,eilt for him to say bis interest was only 
. lal. Suppose a part owner takes out a valued 
10orio7for 32-64ths of 50001., in a ship worth 
, ’ ^bl., the underwriter cannot say this is an in- 
Ca*atlp6 ° f value of the whole ship. For, in  the 
for6 • a- Person who takes out a policy in a general 
j(. *1 is a policy to cover his interest; of course

ay be a policy to cover the whole interest, but 
Su tna^ sbow he has insured his part interest.

PP08« a shipowner carries a cargo, part of 
to v°n„ anil part of grain, for which the freight is 
200(W > payable in advance for the cotton, and

Payable at tho port of destination for the 
He insures the freight for 20001. May he 

8ta, s&y> the grain is the only interest I  have at 
teA.6’ as I  have been paid for the cotton. My con- 
f,ej Makes the underwriters liable for all 
at r?at’ being the amount paid above in advance 

reenock. He cited
aer> beet. xiii. s. 18;

Pi.H08 v. Jones, 4 Massack, 467 ;
l,liJ v. Burnett, Marshall on Insurance, 730.

1hJlar ês ^ ussê , Q-C. and Benjamin, Q.C.— 
re are two questions : first, does this freight

mean the entire freight of the voyage? or, secondly, 
is i t  a total loss which is intended to be covered P 
The defendants are willing to pay one half the loss. 
The plaintiff says the meaning of the policy is, 
that although the underwriters had no notice of a 
prepayment of freight, and that he was only in 
tending to insure the part remaining unpaid for, 
yet" they have agreed to pay unless more than one 
half the goods carried are delivered. The plaintiff 
was interested in every ton carried: (Phillips on In 
surance, part 2, s. 1204.) A  valuation of the freight 
of a ship is presumed to be that of a fu ll cargo, 
or the charter of the entire ship, and is so applied, 
unless the phraseology of the policy or the circum • 
stances are ground for a different construction. 
If, therefore, only a part of the freight of any 
entire cargo is at risk at the time of a loss, the 
valuation is applied pro rata in adjusting the loss. 
What was the real interest insured here? Was 
the plaintiff entitled, in respect of one half the 
cargo, to demand the freight at Greenock ? The 
words in the charter-party, “  such freight,” refers 
to the quantity put on board, and not to the 
quantity delivered, and it is a payment in consi
deration of the shipowner allowing the charterer 
to put the goods on board, and strictly not freight 
at all. [B r e tt , J.—The prepayment is only an 
estimate, and the difference is to be paid at Bom
bay.] I f  the plaintiff is only interested in one 
half the cargo, does he mean that the interest does 
not attach until one half the cargo is put on board, 
or that i t  ceases to attach if  the cargo is jettisoned. 
The plaintiff’s contention is, that the risk is to 
begin when the goods are put on board, and must 
continue day by day, until they are landed at the 
port of destination. The old law was, that no 
freight was earned except on what goods are 
delivered, but modern commerce and modern laws 
have altered that, and now payment of freight is 
often made in advance.

B o v il l , C.J.—The claim in this case arises upon 
two policies of insurance effected by the plaintiff 
with the defendant, one for 5001., the other for 
7001.; the first was on freight, valued at 20001., 
the second, which was on “ freight payable abroad,” 
was also valued at 20001. Tho first was effected 
after the charter-party had been entered into, and 
is dated 13th April 1867, the second after payment 
had been made on account of freight, and is dated 
23rd April. The charter-party is dated 7th March, 
and chartered the Merchant Prince to proceed to 
Greenock, and there load, in the usual manner, a 
fu ll cargo of coals, and thence to proceed to 
Bombay and there deliver them; the freight to be 
paid on unloading or right delivery of the cargo, 
at and after the rate of 42s. sterling per ton of 
20cwt on the quantity delivered, and such freight 
is to be paid say one half in cash on signing bills of 
lading for four months’ interest at Bank rate, but 
at not less than 5 per cent, per annum, 5 per cent, 
for insurance,and 2|  per cent, on the gross amount 
of the freight in lieu of consignment at Bombay, 
and the remainder on right delivery of the cargo, 
agreeably to bills of lading, less cost of coal short 
delivered, in cash, at current rate of exchange for 
bills on London at six months’ sight. The ship
ment having been made, one half freight was paid 
to the plaintiff, which was estimatedon the amount 
of coals shipped. The paymeut so made was a 
payment on account. After the ship had pro
ceeded on her voyage she was lost on a reef near 
Bombay, and half the cargo was jettisoned. The
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rest was delivered at Bombay. The Plaintiff had 
received at this time one half the freight, in pur
suance of the terms of the charter-party, and by it, 
i t  appears to me, the freight was to be paid on 
the amount alone delivered, and by the express 
terms of the charter-party there is no liability for 
the payment of freight except for the amount of 
goods delivered. I t  is said that the payment of 
half freight may be taken as a payment in respect 
of each ton of goods shipped, but I  cannot assent to 
that proposition. The payment wasmadeonaccount 
and in respect of the amount of goods to be deli
vered. Under these circumstances, and further, 
taking the rate of freight stated in  the charter- 
party, and calculating the amount already paid, we 
see that the shipowner could claim no further sum 
in respect of the charter-party. Now, i f  the voyage 
had been performed, the plaintiff would receive 
half the amount by payment in advance, and the 
other half upon his arrival at the port of destina
tion, for which he would also have a lien on the 
cargo; but, by the events which have happened, 
the plaintiff has lost one half his freight by the 
perils of the sea. We then come next to the con
sideration of the question whether the plaintiff has 
insured that which he has lost, and whether the 
policy of insurance w ill cover this loss. This de
pends on the construction to be put on the policy, 
and it  is to be borne in  mind that the second 
policy was made after the payment on account of 
the freight had taken place. Now at the time 
these policies were made, what could be subject to 
a sea risk? One half the freight had been paid, 
and therefore only the other half could be exposed 
to peril. There can be no doubt, and indeed it is 
not disputed, that the plaintiff intended to insure 
the freight which was exposed to peril, and it  is 
equally plain that the plaintiff was only interested 
in that portion of the freight, and therefore the 
only remaining question is, whether i t  is or it  is 
not covered by the terms of the policy. Some
times an insurance is effected on freight, some
times on chartered freight, or even on advances 
made on account of freight. In  these instances 
there is no specification of what is intended 
to be insured. The term freight generally is 
applied to cases of goods carried in a ship and de
livered, but i t  would equally apply to a payment in 
the nature of dead freight, or for the increased 
value of goods to the owner, arising from their 
carriage from one place to another, which was the 
point which arose in Flint v.Flemyng (2 B. & Ad. 
45), and has been recognised ever since. I t  would 
include the case where a ship was ready to go to 
sea, but was prevented by some unexpected peril 
insured against, and from the time of Lord Ten- 
terden the term has borne wide and general 
meaning. In  Flint v. Flemyng, he said that i f  it 
be a necessary ingredient in the composition of 
freight that there Bhould be a money com
pensation paid by one person to another, the 
benefit accruing to a shipowner from using his 
own ship is not freight. But if  the term (reight, 
as used in the policy of insurance, import the 
benefit derived from the employment of the ship, 
then there has been a loss of freight. I t  is the 
same thing to the shipowner, whether he reeeives 
that benefit of the use of his ship by a money pay
ment from one person who charters the whole of 
the ship, or from various persons who put specific 
goods on board, or from persons who pay him the 
value of his own goods at the port of delivery, in-

[0 . P.

creased by their carriage in his own ship. The 
assured may fa irly consider that additional value as 
freight, and so term i t  in a policy. And so in Phillips 
on Insurance, cap. 3, sect. 11, the author says :— 
“  ‘ Freight,’ in the common acceptation of the term, 
is either the amount paid by the hirer of the ship to 
the owner for the use of it, or the amount paid to 
the shipowner for the transportation of goods. The 
term is also used to signify the cargo. In  insurance, 
the term ‘ fre ight’ signifies the earnings or profits 
derived by.the shipowner or the hirer of the ship 
from the use of it  himself, or by letting i t  to others 
to be used, or by carrying goods for others.”  These 
terms would all be included in the definition which 
I  adopt, viz., the benefit derived from the employ
ment of the ship. This being the meaning of the 
term, the freight would be included in the meaning 
of the policy. This general meaning having been 
attached by underwriters to the term “  freight,”  it 
seems to me that i f  they desire to lim it the word, it  
is for them to do so. The modes of payment of 
freight are known to be various, and it  is a common 
practice to pay part in advance, and several provi
sions are generally inserted in the charter-party to 
regulate the manner of such payment. I  think, 
therefore, these policies would include anything in 
the nature of freight; here nothing was said to 
alter the usual proceeding in such matters. No 
inquiry was made, and we cannot suppose that 
anything but the ordinary coarse was to be pur
sued. The policy does not specify what freight is 
insured and what not, and the subject-matter 
would therefore depend upon tha facts. The facts 
here show what was at risk, viz., half the freight 
of the entire ship. That was intended to be covered, 
and was lost. The words are sufficient to cover 
such a loss, and the plaintiff is entitled to recover 
the whole amount.

U r ext, J.—The plaintiff seeks to recover the 
balance of loss, and as half only of the freight was 
insured, the defendant has paid 50 per cent., and 
says the plaintiff must show a total loss before he 
is entitled to succeed. I t  is suggested that the 
plaintiff has a right to assume that the insu
rance of freight was in respect of the whole goods 
on board, and that the defendant would not be 
bound to pay unless there was a total loss. The 
plaintiff, on the other hand, urged that the insu
rance was on the only freight in which he had 
an insurable interest. W ith regard to the first 
part, I  had some little  doubt whether the defen
dant was not entitled to assume that these 
policies were on all the goods on board the ship, 
as generally policies on freight would apply to the 
whole cargo on board, but Mr. Williams has con
vinced me that where a policy of insurance is in 
general terms, we must confine the assurance to 
that which was intended to be insured at the time, 
although the insurer did not disclose what was 
intended to be insured to the underwriter. As the 
policy was in general terms, i f  the assured intended 
only to insure a part of his interest, either party 
might show that which was really intended to be 
insured, and by evidence these policies might be 
shown to apply to something less than all the 
goods on board ship. The court here are to draw 
inferences of fact. Now the only thing the plaintiff 
could effectually insure was the freight payable 
abroad. The whole interest, therefore, was about
20001., and this policy was made out on freight 
generally valued at 20001. That was the only in
terest he had, and the inference is irresistible, that

A lliso n  v . T h e  B ristol M a r in e  I nsurance  C o m pan y .
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this was the freight he intended to insure, and 
whieh he would, under the terms of the charter- 
party, lose, if all the goods were not delivered at 
■Bombay. The real point then is, what is the 
Proper interpretation of the charter-party ? Did 
the charterer lose the whole freight he had at risk, 
° r  only part ? On that part of the case, I  have 
Very  little  doubt. The freight is to be paid on un
loading and delivering of the cargo, at the rate of 
42s. per ton on the quantity delivered. To average 
the payment at Bombay, you must ascertain the 
amount which is due on the whole cargo, and then 
deduct the amount prepaid in Greenock. I  cannot 
think i t  was a prepayment of one guinea a ton ; 
] t is an estimated amount of the whole, and there
fore I  think the insurance was on what the plain
tiff had at risk, and that i t  has been totally 
lost, My iudgment must therefore be for the 
plaintiff.

G rove, J.—When an insurance has been effected 
1,1 general terms, either party may show what in 
fact was insured, and here the charter-party 
becomes important. Here the assured may show 
tnat he has one half the freight at risk, and that is 
bis only interest in the concern, and unless there 
18 something repugnant in the policy, he ought to 
recover.

Buie discharged.
Attorney for plaintiff, James Gotterill.
Attorneys for defendants, Argles and Bawlins.

Thursday, June 5, 1873.
T he  I m p e r ia l  O tto m an  B a n k  v . C ow an  ; C owan 

v. T he  I m p e r ia l  O ttom an  B a n k .

■Bill of lading—Mixed cargo—Delivery of the cargo 
to different consignees.

In  Jan. 1868, C. and Go., the defendants, contracted 
to purchase 1400 quarters of rye, then at Salo- 
nica,from the plaintiffs, at 41s. per quarter free 
°n board, March shipment, the plaintiffs finding 
the vessel. The plaintiff having chartered the 
Agatha, the captain on loading her informed the 
bank that she would take from 200 to 300 quarters 
°f rye beyond that ordered by the defendants. The 
plaintiffs being unable to obtain any rye, pur
chased seventy quarters af maize to make up the 
cargo. The rye and maize were shipped on 
hoard, and one' bill of lading was made out for 
both rye and maize and sent to the plaintiffs. 
I  he, maize was then offered to the defendants, and 
two invoices and two bills of exchange were made 
cut, one for the rye, the other for the maize. The 
defendants, who refused to have anything to do 
with the maize, had in the meantime sold the rye 
t° G'., but G. on finding there was not a clean bill 
°f lading refused to accept either it or the bill of 
exchange. The plaintiffs on being informed 
1 f  this informed the defendants that they would 
dr«charge the maize from the ship at their own 
expense, and shortly afterwards indorsed the bill 
°f lading as follows .- “  Deliver the rye to Messrs. 
'/.■ and Go. or their order, and the within men- 
foned maize to us Or our order. The delivery of 
he maize, and the freight, and all charges thereon 
0 be at our expense, and the maize to be delivered 

®o as not interfere with the working and delivery 
°f the rye."
6 d, that the delivery of a clean bill of lading was 
n°t a necessary condition of the contract, the

plaintiffs having been ready to pay all the expenses 
incident to the maize being included in the bill of 
lading, and also absolutely and unconditionally 
to deiiver the rye in time; and also that there was 
a sufficient delivery to entitle the plaintiffs to 
recover for non-acceptance.

Sp ec ia l  C ase .
1. The Imperial Ottoman Bank has its principal 

place of business at Constantinople, w ith a branch 
at Salónica, and an agency in London, and Messrs. 
Cowan and Co, are merchants carrying on busi
ness at 33, West Begister street, Edinburgh.

2. The bank in addition to its ordinary business 
has been and is in the habit of making purchases 
of grain in  the Levant, and of disposing of the 
same to or to the order of persons requiring such 
grain, and of reimbursing itself by drawing on the 
latter. Messrs. Horsley, Kibble, and Co., of 79, 
Gracechuroh-street, in the City of London, are 
commision agents, and the bank has been and is 
in the habit of forwarding to them offers of grain 
with a view to their effecting the sale of the grain 
to merchants in the United Kingdom, the bank 
paying Messrs. Horsley and Co. a commission on 
these transactions.

3. Prior to the 4th Jan. 1868, the bank at Saló
nica forwarded to Messrs. Horsley and Co. an 
offer of a parcel of 1400 quarters of Orphano rye, 
March shipment, at 42s. free on board, and on the 
4th Jan. Messrs. Horsley and Co. communicated 
this offer to Messrs. Cowan and Co.

4. The following correspondence in reference to 
this offer then took place between Messrs. Horsley, 
Kibble, and Co., and Messrs. Cowan and Co. On 
the 4th Jan. 1868, Messrs. Horsley and Co. sent 
on one of their printed forms a notice of this offer. 
The following is a copy thereof :—

79, Graoechurcb-street, E.C.
London, 4th Jan. 1868.

Grain.
We have the following firm offer by wire for The Imperial 

Ottoman Bank.
Subject to any mistakes in transmission.

Particulars.
1400 quarters Bye.

at Orphano.
Shipment in March.
Price 42s. f. o. b.

Terms —Three months from date of hill of lading. For 
further particulars apply to

H o r s l e y , K ib b l e , and Co.
To Messrs. Cowan & Co.

On the 6th Jan. 1868, Messrs. Cowan and Co. 
telegraphed to Messrs. Horsley, Kibble, and Co., 
offering 41s. for the rye, and wrote to Messrs. 
Horsley, Kibble, ahd Co. on the same day as 
follows :—

Dear Sirs—Your favour of the 4th instant duly to hand, 
and in answer to your offer of rye, we telegraphed to you 
offering 41s. and have your answer. Bye is under offer 
until 6th, if not taken, will write, but have no authority 
to take under 42s. We will await your communication. 
—Yours, obediently, Co w a n  a n d  Co .

And on the 7tb Jan. 1868, Messrs. Horsley and 
Co. replied as follows :—

Dear Sirs,—We have yours of the 6th, and telegraph 
and wire our friends to ship the 1400 quarters rye at 4ls. 
free on board, they providing vessel.—Yours, &o.,

H o r s le y  a n d  Co.
5. On the 7th Jan. 1868, Messrs. Cowan and Co. 

filled up a lithographic form which was supplied 
to them by Horsley and Co., and returned the same 
to Messrs. Horsley and Co.
London. Edinburgh, 7th Jan. 1868.

Gentlemen,—Your friends at Salónica can purchase
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and Bhip for onr account by sailing vessel to U. K. or con
tinent the following quantity of rye : About 1400 qrts at 
not over 41s. per 4801b. f. o. b.

Your friends will execute the order under the limit, if 
practicable. For cost they will please draw on us pay
able in London at 3 m. d. which drafts will be duly ac
cepted on presentation.

The order is to be telegraphed at our expense in words 
or cypher at your option (we taking the risk of any errors 
in transmission), and it  is to remain in force until can
celled by Yours respectfully,

Co w a n  a n d  Co .
6. On the 9th Jan, 1868, Messrs. Horsley and 

Co. wrote to the bank at Salonica a letter from 
which the following is an extract:—

Firm offers. We are obliged by yours offering 1400 
quarters of Orphano rye, March," at 42s. f. o. b., but 
have not been able to find buyers at the price. We have, 
however, forwarded you from our friends, Cowan and 
Company, Edinburgh, a counter offer of 41s. per 4801bs. 
f. o. b. for the 1400 quarters rye, and we wait to learn 
whether this is accepted, March shipment, you finding 
vessel.

7. In  reply to the said letter of the 9th Jan. 
1868, the Bank at Salonica on the 14th Jan. 1868, 
wrote to Messrs. Horsley', Kibble, and Co., a letter 
from which the following is an extract: —

We have been able to execute Messrs. Cowan’s order for 
1400 qrs. rye at 41s. f. o. b. Orphano shipment in March. 
We are trying to charter a vessel of the snitable size.

8. Messrs. Horsley and Co. having informed 
Messrs. Cowan and Co. that their offer had been 
accepted, received instructions from them to resell 
the rye. Accordingly on the 28th Jan. 1868, Messrs. 
Horsley and Co., acting under the instructions, 
sold through Messrs. P. and A. D ’Arcy, a cargo of 
from 1400 to 1800 quartern of rye to Messrs. 
Corneille, David, and Co., and the following is a 
copy of the contract of sale: —

London, 28th Jan. 1868.
Sold by order for account of Messrs. Horsley and Com

pany to Messrs. Corneille, David, and Co. a cargo of 
1400 quarters of rye, of fair average quality of the season 
at the time of shipment. To be shipped at Orphano by 
a vessel not inferior to A  1 in red Lloyds or 5-6ths. 
1. 1. French, Italian, or Austrian Veritas (Greek and 
Turkish flags excepted) shipment to be made not later 
than the 10th of April next at the price of 52s. less 2 per 
cent, (say 52s. less 2 per cent.) per quarter of 4801b. 
sound or damaged, cost freight and insurance to a safe 
direct port on the continent between Havre and Ham
burgh, both inclusive, and to discharge as per Gharter- 
party afloat, calculating provisionally (till final outturn 
is ascertained) as customary, per quarter of 4481b. No 
charge for damage. A ll accidents of the sea (pumping 
up grain excepted) which may cause a deficiency in in
voice weight, to be for buyer’s account, and provisional 
invoice in snek case is to be final as to measure, and the 
weight is to be adjusted by the average weight of the 
sound grain delivered.

Payment by cash in London, less interest at 5 per cent, 
per annum or bank rates of the day on which the invoice 
is handed, at buyer’s option, for the unexpired term of 
three months from date of bill of lading, in exohange for 
bill of lading and policy of insurance to be for 2 per cent, 
over invoice amount, including the 2). Sellers to pay 
our commission of }  per cent, whether "this contraot is or 
is not cancelled

Computation of weight to be as customary at the port 
of discharge. In  case of prohibition of export or blockade 
preventing shipment contract to be cancelled. Payment 
to be made for the cargo within seven days from the day 
notice is given to the buyer that the documents are 
ready for delivery. Sufficient lay days are to be reserved 
for discharging. In  case of any dispute respecting this 
contract it  is agreed by buyers and sellers to leave the 
same to the arbitration of two London corn dealers, one 
of whom is to be nominated by each party, or their umpire, 
and to bo bound by their award, or by the award of their 
umpire. Orders to be given in sufficient time before 
signing bill of lading.

[0. P.
9. The above mentioned purchase by Messrs. 

Cowan and Co. was one of a series of purchases whic h 
had been made by them from the bank through 
Messrs. Horsley and Co. who acted in these trans
actions as agents for, and received commission 
from, the bank. These purchases were made by 
Messrs. Cowan and Co. for the purpose of resale, 
and Messrs. HorBley and Co. were aware of this 
fact. The date on which the bank first heard of 
the aforementioned resale to Messrs. Corneille, 
David and Co. was on or about the 6th Feb. 1868, 
but the back was not then, or any time prior to 
the shipment of the rye as hereinafter mentioned, 
aware of the terms of the resale, further than that 
the cargo was sold for shipment not later than 
the 10th A pril 1868. This circumstance was com
municated to the bank in a letter of the 6th Feb. 
1868, written by Messrs. Horsley and Co., from 
which letter the following is an extract :—

Please note that the cargo is sold for shipment not 
later than the 10 th of April.

10. The bank chartered for the carriage of the 
rye a vessel called the Agatha by a charter-party 
which was dated the 2nd March 1868. [Then 
followed the charter-party.]

11. On the 17th March the brokers of Messrs. 
Corneille, David, and Co. gave notice to Messrs. 
Horsley, and Co., that the destination of the 
cargo of ryo was Antwerp, and notice having 
been given to the bank of the place to which the 
cargo was to be sent, the vessel was thereupon 
ordered to go to Antwerp to discharge her cargo.

12. Early in A p ril the captain of the Agatha 
infoimed the bank at Salonica that the vessel 
would take from 200 to 300 quarters of rye bevond 
the 1400 quarters so ordered by Messrs. Cowan 
and Co., but although the hank used all reasonable 
endeavours, it  was found impossible to purchase 
the additional quantities of rye, and the bank con
sequently instructed the agents to complete the 
cargo hy purchasing the only grain then to be 
found at Orphano, and on the 7th A pril 1868 in 
formed Messrs. Horsley as follows :—

Agatlm, The captain has informed us that his vessel 
will take 200 or 300 quarters over the quantity of rye we 
have at Orphano (1400). Notwithstanding all our efforts 
we have been unable to procure the necessary rye to com
plete, this article being entirely absent. We have, how
ever, instructed our agent to complete the cargo with the 
only cereal which is to be found there, i.e. maize, which 
we will invoice at the lowest possible price. Should 
Messrs. Cowan and Co. refuse to accept it, it  will then 
have to be sold on our account. We, however, trust they 
will make no difficulty in accepting it, as we had chartered 
the vessel for 186 tons, i.e. about 1450 qrs., and it  is not 
our fault if it  takes more.
Accordingly, seventy-eight quarters of maize were 
purchased by the bank and shipped on board the 
Agatha, together with 1447 quarters of rye, and 
then the cargo of the Agatha was completed.

13. The rye and maize were shipped on board 
the Agatha, and a bill of lading was duly signed 
by the master and handed to the bank. The bill 
of lading was in the usual form, and was indorsed 
as follows :—

Deliver to the Imperial Ottoman Bank, London Agency 
or order.

Pour In Banque Imperial Ottoman,
A. N o b l e t , Directeur,

There was no separate b ill of lading for the rye. 
The maize and rye were so loaded on board the 
ship that the one could without difficulty or delay 
he discharged and delivered separately from the 
other.
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14. Two invoices were duly made out, one for 
the rye and one for the maize. Two bills of ex
change, dated respectively the 7th A p ril 1868, at 
one month’s date, were drawn by the bank at 
Salonica on Messrs. Cowan and Co., one for the 
sum of 29592. 15s. \d., the other for the sum of 
1512. 9s. Id. The b ill for 29592.15s. Id. was drawn 
after one month’s date, instead of three months, 
m pursuance of an agreement duly entered into 
lor that purpose.

15. The b ill of lading was sent by the bank at 
Salonica to the bank in London, and the invoices 
and bills of exchange were forwarded by the bank 
at Salonica, through the London branch, to Messrs. 
Horsley, Kibble, and Co., to be by them tendered 
to Messrs. Cowan and Co., and on the 24th A p ril the 
’nvoices and drafts were forwarded to Messrs. 
Cowan, in a letter, of which following is extract :

Agatha. Enclosed invoices and drafts for costs. 
The maize is on the same bill of lading as the rye, and 
dated 7th April, as there would no doubt be a loss on the 
maize we presume you will wish to leave it  for account 
°f shippers, but if  you will accept the bill we will get 
an undertaking from the bank to hold you harmless for 
so doing.

The 16th and 17th paragraphs contained cor
respondence between Messrs. Horsley and Co. and 
Messrs. Cowan.

18. Messrs. Corneille, David, and Co., on the 2nd 
May, informed Messrs. Horsley and Co. that they 
°ould not accept the Agatha’s, documents against 
the contract of the 28th Feb., unless the buyers 
tor whom they acted as commission agents con
sented to take the rye off their hands, and on the 
4th May the following letter was sent :—

Messrs. P. and H . D ’Arey.
Lear Sirs,—Confirming our memorandum of 1st instant, 

we now beg to refuse positively the Agatha’s cargo of 
Lrphano rye in consequence of our buyers rejecting it 
as notin accordance with contract oi Jan. 28th, and we 
r®tnrn the copy of invoies you sent us, and will be 
° “hged for a cheque for our commission, say ¿673 Us., 
and another for the profit our buyer loses, which at the 
échange of 25 francs, 121 is ¿£22 14s., without prejudice 
°  claiming further charges in case of arbitration.—We 

are> dear Sirs, yours truly, Co r n e il l e , D a v id , a n d  Co.
20. On May 7, Messrs. Horsley and (Jo. sent 

■Messrs. Cowan the following telegram :—
re?*16 l mPer‘al Ottoman Bank here requests you will 
or a t  4h® draft against rye, per Agatha, accepted

On the same day Messrs. Cowan and Co. ans wered 
his telegram by the following :—
We are in receipt of your telegram, and send you, as 
guested, Ottoman Bank Draft, ¿£2959 15s. Id. unac- 
pted.—Yours, &c., Co w a n  a n d  Co.
21. On the 8th May, Messrs. Cowan and Co. 

aving refused acceptance of the said draft, Messrs, 
orsley and Co. wrote to the bank as follows :

A (w!^0sed *8 the bill on Cowan and Co. for rye per 
gat ha, unaccepted, for whioh we wired yesterday at 

1. ur Tequeat.—Yours, &c., H o r s le y  a n d  Co .
-,,11 tlio same day Messrs. Cowan and Co. wrote to 
letteSrS" H °rsle-V’ Nibble, and Co., the following

a , 8th May 1868.
in ¿vW0,did not state yesterday our reasons for return- 
will tu ara,lt  against rye per Agatha we do so now, and 
0 tto tbailk yon to communicate them to the Imperial 
the LDa? ®ank- 4Ve refused to accept the draft because 
rYe avtr ka<̂  D0t g " en 118 a proper bill of lading for the 
t'rati Presume the question will be settled by arbi- 
We °D’ we 8hall be glad to hear that it is arranged. 
bnv„Üan hardly doubt its decision will be against our 

yers.—Yours &c., Co w a n  a n d  Co.

And on the 11th May a copy of this letter was 
forwarded by Messrs. Horsley and Co. to the 
bank.

Subsequently, the question whether Messrs. 
Cowan and Co. had broken their contract with 
Messrs. Corneille, David, and Co., by not delivering 
proper shipping document, was submitted to arbi
tration, and on the 30th May 1868, the arbitrators 
awarded that the cargo of rye per Agatha was not 
a proper tender under tbe contract, and that there 
was due to Messrs. Corneille, David, and Co. the 
sum of 852. 14s., in full of all claims for nonfulfil
ment of the contract.

On the 13th May 1868, the solicitor for the bank 
wrote to Messrs. Cowan and Co., calling upon 
them to accept the bill of exchange for 29592, 
15s. 10<2., and to perform their contract, and on 
the 14th May be sent tbe following letter :—

60, Threadneedle-street, London, E.C.
14th May, 1868.

Imperial Ottoman Bank and Yourselves
Dear Sirs,

I  have this morning seen Messrs. Horsley and Co., and 
understand from them that Mr. Nicholson, of Lime- 
street, is yonr London solicitor. I  would suggest that 
you should put him in communication with me. I  beg to 
give you notice on behalf of the bank that they do not 
and never have required you to take the maize, nor to 
accept the b ill for it, but they are prepared to hand over 
to you the bill of lading, it  being arranged that maize is 
to be delivered to them, and that they will discharge the 
maize from the ship at their own costs, and so as in no way 
to interfere with the delivery to you or your order of the 
rye. I  believe you have already been informed of this, 
but I  think it  desirable to formally repeat the notice.—

I  remain, Gentlemen, your obedient servant,
Messrs. Cowan and Co. G. M. Cl e m e n t s .

On the 21st May 1868, the solicitor for the bank 
wrote to Mr. Nicholson the following letter ;—

60, Threadneedle-street, E.C.
21st May, 1868.

Imperial Ottoman Bank and Cowan.
Dear Sirs,

W ith  reference to my letter to Messrs. Cowan, of the 
14th instant, I  am authorised by the Imperial Ottoman 
Bank to say that they are willing the bill of lading shall 
be specially indorsed to tbe effect that the rye is to be 
delivered to the Imperial Ottoman Bank or their order. 
And that it is to be so delivered at the bank’s expense 
and risk; and so as not to interfere with the working 
and delivery of the rye. The bill of lading so indorsed 
will be handed to Messrs. Cowan.—I  remain, Dear Sirs, 
yours truly. G. M. Cl e m e n t s .
J. Wilson Nicholson, Esq.

To this Mr. Nicholson replied, that in conse
quence of the Ottoman Bank having failed to 
supply Cowan and Co. with a proper document for 
the shipment of rye, they have lost their sale, and 
shall therefore proceed against the bank for all 
damages and losses which they may sustain.

22. On the 16th June 1868, the bank indorsed 
the said bill of lading so indorsed, together with the 
sum of 352. (which was sufficient to cover all pos
sible charges for freight or otherwise in respect of 
the said carriage), to Messrs. Cowan and Co., who 
then refused to take the b ill of lading and to ac
cept the said bill of exchange for the price of the 
rye, or otherwise pay for the same. On the 5th 
July 1868, the Agatha arrived at Antwerp, and 
Messrs. Cowan and Co. might, i f  they had then 
chosensoto do, haveobtained the rye without delay 
or difficulty.

23. After the arrival of the Bhip at Antwerp the 
rye was by arrangement between the bank and 
Messrs. Cowan and Co. sold bv the bank without
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prejudice to the rights of any of the parties con
cerned, and the amount realised thereby, after 
payment of freight and expenses, was the sum of 
1860Z. 16s. 2d., which was received and retained by 
the bank. The bank claims of Messrs. Cowan 
and Co., by reason of their not having taken to 
the said rye and accepted the said b ill of exchange 
drawn on them for the price thereof, the sum of 
1098Z. 18s. l id .  (being the difference between the 
Baid sum of 2959Z. 16s. Id., for which the said bill 
of exchange was drawn, and the said sum of 
1860Z. 16s. 2d.), and also the sum of 217Z. 14s. Id., 
being interest on the said sum of 2959Z. 15s. Id., 
from the time the said b ill would have become 
payable, until the 29th Oct. 1869, when the said 
sum of 1860Z. 16s. 2d. was realised by the bank 
(such sums of 1098Z. 18s. l id .  and 217/. 14s. Id., 
making together the sum of 1316Z. 13s), and also 
interest on the said sum of 1098Z 18s. lid ., from 
the 29th Oct. 1869 to the present time.

Messrs. Cowan and Co. claim of the bank, by 
reason of their being prevented from performing 
their contract with Messrs. Corneille, David, and 
Co., the sum of 235Z. 15s. Id. Afterthetime when 
the bill of lading and the b ill of exchange were 
first tendered to Messrs. Cowan and Co., the price 
of rye had falleD, so that, except by reasoD of 
the said resale to Messrs. Corneille, David, and Co., 
there was no loss to Messrs Cowan and Co.

24. The shipment of the rye is to be taken to have 
been in all respects regular and correct, except so 
far as i t  may have been irregular and incorrect by 
reason of the maize having been shipped in the 
same vessel together with the said rye, and by 
reason of the maize and the rye having been both 
included in the same bill of lading.

The court is to be at liberty to draw such in
ferences of fact as a ju ry  would be justified in 
drawing.

The questions for the opinion of the court are: 
First, whether the bank has any right of action 
against Messrs. Cowan and Co.; secondly, whether 
Messrs. Cowan and Co. have any right of action 
against the bank P I f  the court shall answer the 
first question in the affirmative, then iudgmentshall 
be entered in the first action for the bank for such 
sums as the court shall direct, with costs; and if  
in the negative, then judgment shall be entered in 
the first action for Messrs. Cowan and Co., with 
costs. I f  the court shall answer the second ques
tion in the affirmative, then judgment shall be 
entered in the second action for Messrs. Cowan 
and Co. for such sum as the court shall direct, 
w ith costs; and if in the negative, then judgment 
shall be entered in the second action for the bank, 
with costs.

I I  Matthews, Q.C. and J- C. Mathew, for the Bank. 
—Thecontract is contained in the letters of the 7th 
and 9tli Jan. I t  is a condition of the contract that 
there shall be a single bill of lading for the rye. 
Suppose no snip of the right size could be found, 
and that the captain says I  w ill not issue sepa
rate bills of lading, I  presume the bank would be 
entitled to say, we have done the best we can, but 
we could only get one bill of lading. I t  is not a 
condition precedent to the bankers’ right to re
cover. [ K eating , J.—Take the case where the 
shipment was only a small proportion of the whole, 
would i t  not be hard for the consignee to have to 
pay the whole freight to get his goods P] I t  might 
be, but ho would have his remedy over. I f  the 
defendants wanted to have the documents in a

particular form, they must stipulate for them. Ha 
cited

Brown v. Hare, 4 H. & N. 822;
Green v. Sichell, 7 C. B., N . S., 747 ; 2 L . T. Bep.

N. S. 745.
Field, Q.C. (with whom was Holl.) for Messrs. 

Cowan.—A ll the documents previous to the 7th 
Jan. are to be read as part of the case. The master 
had a lien on the rye for the freight of the maize. 
The invoice of the rye only was sent in to the pur
chasers, yet the defendants are asked to accept a 
bill of exchange for both rye and maize, on con
dition of being held harmless by the bank. The 
case of Wait v. Baker (2 Ex. 1) is in point, and 
that case has been confirmed by the Exchequer 
Chamber in Turner v. The Trustees of the Liver
pool Docks (6 Ex. 543). In  Kreuger v. Blanck 
(L. Rep. 5 Ex. 179; 23 L. T. Rep. N. S. 128; 
3 Mar. Law Cas. 0. S. 470), the defendant 
ordered of the plaintiffs a “  small cargo of 
lathwood, of about the following lengths, &c., 
in all about sixty cubic fathoms,”  and the 
plaintiffs accepted the order. The plaintiffs not 
being able to procure a vessel of the exact 
size, chartered a vessel to the defendant’s port 
loaded with eighty-three fathoms. On the arrival 
of the vessel the plaintiffs’ agent unloaded, mea
sured, and set apart timber to answer defendant’s 
order, and tendered him a b ill of lading for that 
quantity, and a draft for acceptance; but the de
fendant declined to accept, on the ground that 
the cargo was in excess of the order. In  an 
action for nonacceptance of the goods, i t  waB held 
that “  cargo ”  meant a whole cargo and not a parcel 
of a cargo, and that the plaintiffs had not complied 
with the order, so as to entitle them to maintain 
an action. So, in a similar manner, the contract 
here is to be construed as if  there were a distinct 
clause referring to the b ill of lading.

Henry Matthews, Q.C. in reply.
K eating , J.—These are cross actions—the one 

brought by the Imperial Ottoman Bank agamst 
Messrs. Cowan and Co., for non-acceptance of cer
tain rye, and the other brought by Messrs. Cowau 
and Co. against the bank for special damages, and 
also for nondelivery of the rye. I  am of opinion 
that the bank are entitled to our judgment, and 
this w ill also dispose of the second action. I t  
seems that, through the intervention of Horsley 
and Co., who wer8 agents to the bank, the contract 
was entered into to deliver 1400 quarters of rye to 
the defendants, Cowan and Co., and the question 
seems to be whether there was such a delivery as 
would entitle the plaintiffs to recover as against 
the defendants. I  th ink there was. The whole of 
the difficulty has arisen in consequence of the b ill 
of lading. Cowan and Co. agreed to take the rye at a 
certain price, and, in accordance therewith, the rye 
was shipped free on board. But the Ottoman 
Bank at the same time shipped about seventy or 
eighty quarters of maize on the same vessel, and 
one b ill of lading was made out, to include both 
the rye and the maize; the captain, therefore, 
having a lien on the whole cargo for the freight of 
either the rye or the maize. The plaintiffs then 
forwarded the invoices of both the rye and the 
maize to their agents in this country, who for
warded them to the defendants, who had, in the 
meantime, effected a sale of the rye. When it  came 
to the knowledge of the sub-vendee that the b ill of 
lading included both rye and maize, he refused to 
complete the purchase. I t  is quite clear that the
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defendants, Laving effected a sub-sale, i t  was a 
Matter of indifference to them what the form of 
the bill of lading was : all they wanted was the 
difference in price they sold it  for. M r Matthews 
has argued that the contract was performed ; for 
^hen the rye was shipped on board the property 
''’ested in the defendant, so as to take i t  out of the 
plaintiff’s hand. That is too broad a proposition ; for 
when the rye was on hoard, and the bill of lading 
^as sent to obtain delivery, the bank could have 
exercised such property over the rye that it should 
&ot pass, and if i t  becomes necessary to decide this 
Question, I  should say they did exercise such a 
Power over the property. But I  do not think we 
Oeed decide that question, for what the plaintiffs 
contracted for was free delivery of the rye to the 
defendants. I t  is not necessary to go into what 
occurred when the sub-vendee first objected ; the 
defendants did in  terms object, and that was by 
their letter of the 8th May. I t  seems at that time 
the bin of lading was in an objectionable form, and 
one in which they were not bound to accept, for 
the shipowner would have a lien for the freight of 
the maize. However the rye did not arrive until 
the 5th July, and before that time, after a corre
spondence, the bank proposed to remove the ob
jections to the bill of lading by offering the rye 
tree from the maize, and offering to indorse the 
hdl of lading, so as to remove any objection there 
e°uld possibly be, in order that free delivery of the 
rye might be had. Consequently when the Agatha 
arrived at Antwerp, Cowan and Co. might have 
obtained the rye without any difficulty On their 

ehalf, it  has been insisted that they had a right 
t°  the b ill of lading before the arrival of the ship, 
Out I  d0 nnt gng any*hing that points to a free 
:‘l|t of lading in the contract at any period. What 
l oe contract entitles the defendants to is a free
delivery of the rye, and this the plaintiffs were 
Ruling to give them. Under these circumstances, 
°u  ̂judgment must be for the plaintiffs.

B rett, J.—I  am of the same opinion. In  the 
rst instance there is no donbt that a contract was 

made between the bank and Messrs. Cowan for 
oc sale of the rye, and i t  is equally clear that the 
mendants subsequently refused to accept it. I t  
as submitted on behalf of the defendants that 

, Ocy were entitled to a clean bill of lading, but 
6 Plaintiffs disputed that proposition, and also 

r Ia  ̂ was a condition precedent to their right to 
e°over. This was a contract for an unascertained 

Huantity of rye, and is a contract by which the 
c®nc*ors, who were abroad, contract to deliver a 

ain quantity free on board at Orphano for the 
arch shipment. Upon such a contract the pro- 

p does not pass, but the vendor is entitled to 
and ta S°°ds on board ship to pass the property, 
Y Q *'*le question in all these cases is, whether the 
th r r  put t *le goods on board with the intention 
bee tllG ROods should pass. The goods having 
tg ^P u t on board the vendors sent an invoice to 
a defendants, but they sent the bill of lading in 
del'01"01 wlli°b made it  a b ill of lading for goods 
c,u n a b le  to themselves ; so far that is not con- 
pa Slve to show they did not intend the goods to 
end8 ^ at let us see what they do then : they 
send*"80 t*le h ill of lading to their own agents, and 
■wa °ut a draft for acceptance. The bill of lading 
warg ta' ned, but the bill of exchange sent for- 
Pron’ ant* ’ s think quite enough to show the 
the rty ^id not pass to the defendants. I f  upon 

hrnval of the ship the plaintiffs were to offer

to give the defendants an endorsed b ill of lading, 
they must give a clean b ill after the arrival, 
although i f  the plaintiffs had gone to the de
fendants and offered the rye, they might have 
called on them to accept it  without any bill of 
lading at all. I t  seems the plaintiffs were bound 
to offer a clean and unconditional bill of lading 
upon arriva l; yet the conditional endorsement 
calling on the captain to deliver one half of the 
cargo to one party and the remainder to another 
party is good ; and it is found that the rye could 
have been delivered without difficulty ; however 
the plaintiffs went further, for they not only 
offered the bill of lading with a special endorse
ment, but they also tendered the defendants the 
money for freight, and then the case finds tney 
might have had the delivery of the whole of the 
rye at the ship’s side without the imposition of 
any dutv whatever upon them. I  therefore think 
the plaintiffs are entitled to recover in the first 
and also in the second action, as the bank have 
done all they are bound to do, and have com
mitted no breach of duty.

Grove, J.—I  am of the same opinion. I  have 
been unable to see in what respect the defendants 
can complain of having lost anything under this 
contract. Mr. Field was obliged to admit all that 
the defendants could claim was to have dominion 
over the rye on the arrival of the ship. Now i t  
appears by the case that they had it  in  the clearest 
possible manner. The plaintiffs tendered 35Z. for 
freight and other charges incident to the maize, 
and on the arrival of the ship the defendants 
might have obtained the rye without trouble. 
They had then all they asked fo r; they had 
dominion over the subject matter of the purchase 
which they under this contract claimed.

Judgment in the first action for the 'plaintiffs, 
and in the second action for the defendants.

Attorney for plaintiffs, Clements, and Bircham 
and Co.

Attorney for defendants, Oedge.

May 5 and June 15,1873.
T blly  v. T erry.

Bill of lading—Quantity and quality unknown— 
No alteration in effect.

The Avocawas chartered to ship a cargo of grain at 
Ibraila and deliver at a port in the United King
dom on being paid freight, “  7s. per imperial 
quarter delivered,” and in event of any part of 
the cargo being delivered in a damaged condition, 
the freight should be payable “ on the invoice 
quantity taken on board as per bill of lading, or 
half freight on the damaged or heated portion, at 
the captains option.”

The cargo was shipped under a bill of lading, 
describing the quantity as 1021 kilos., and the 
captain before signing the bill of lading added a 
wemorandum, “ quantity and quality unknown.

The captain, on his arrival at a port in England, 
having experienced bad weather, gave notici to 
the indorsee of the bill of lading that he claimed 
to exercise the option given to him. by the charter 
party, and requested to be paid freight on the 
invoice quantity.

Held, that the addition of the memorandum to the 
bill of lading, quantity and quality unknown.’ 
did not take' away the captain’s right to be paid
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freight on the invoice quantity taken on 
board (a).

Special case on appeal from the County Court of 
Kent, to recover a balance of freight alleged to be 
due to the plaintiff in respect of a cargo of barley. 
The facts of the case fu lly  appear in the judgment 
of the court. _ .

Gibson, for the appellant, the plaintiff.—I t  is 
material to look at the object of the clause of the 
charter-party, “  that in the event of the cargo, or 
any part thereof, being delivered in a damaged or 
heated condition, the freight should be payable on 
the invoice quantity taken on board, as per b ill of 
lading, or half freight upon the damaged or heated 
portion, at the captain’s option.”  The merchant 
might claim to pay on the original quantity 
shipped, where the grain swells by heat, and not 
by its measurement, at the port of discharge, as 
was held in the case of Gibson v. Sturge (10 Ex. 
622), and the custom is to pay one half freight on 
the damaged portion where the grain swells. The 
master is absolutely concluded against the quan
tity  put on board by the B ill of Lading A ct against 
all bond fide indorsees of thebill of lading, and as the 
master cannot te ll who w ill have possession of the 
b ill of lading, on his arrival at the port of discharge, 
he naturally endeavours to protect himself. 
[ K eating , J.—The judge below seems to have 
thought that the condition was neutralised by the 
words “  quantity and quality.” ] The addition of 
the words “  quantity and quality unknown,”  have 
only the signification given to them by Bramwell, 
B. in Jessel v. Bath (L. Rep. 2 Ex. 267), where he 
said: “  This document, although apparently con
tradictory, means this, a certain quantity of goods 
has been brought on board, which is said by the 
shipper for the purpose of freight to amount to so 
much, but I  do not pretend or undertake to know 
whether or not that statement of weight is correct. 
On a b ill of lading so made out, I  think no one can 
be liable in such an action as the present.”  The 
quantity delivered was never proved. [H ony- 
m an , J.—In  11 adow v. Parry (3 Taunt. 303) i t  was 
decided that i f  the master guards himself by ac
knowledging “  that the contents are unknown,”  
so that he does not charge himself with the receipt 
of any goods in particular, the b ill of lading alone 
is not evidence, either of the quantity of the goods 
or of the property in the consignee.] The b ill of 
lading is primd facie evidence of the amount of 
goods against the shipowner:

Lebeauv. General Steam Navigation Company, ante, 
vol. 1., p. 435 ; 26 L. T . Rep. N . S. 435.

0. M. Lanyon, for the respondent.—The clause, 
half-freight, is put into the charter-party for the 
benefit of the charterer. We are not entitled to 
pay more than the fu ll freight on the sound cargo, 
and one-half freight on the damaged portion. 
Secondly, as to the words, “  quantity and quality 
unknown; ”  if the word quality had been left out, 
the shipowner could recover. The words are 
binding on the charterer, and not binding on the 
shipowner or captain. He cited 

Hadow v. Parry, 3 Taunt. 303.
Gibson in reply. Cur. adv. milt.
June 15.—The judgment of the court (Keating 

and Honyman, JJ.) was delivered by K eating , J.

(a) For American cases on the construction of the 
■words “ weight and contents unknown,” see Clark v. 
Barnwell (12 Howard’s U. S. Sup. Ct. Rep. 272); Vernard 
v. Hudson (3 Sumner, 405); Shepherd v. Naylor (5 Gray, 
591); Kelley v. Bou’ker (11 Gray, 428).—E d .

T ekry. [0 .  B-

—This was an action brought in the County Court 
of Kent, to recover a balance of freight alleged to 
be due to the plaintiffs, who were owners of the 
bark Avoca, in respect of a cargo of barley shipped 
at Ibraila in Sept. 1872. The County Court judge 
nonsuited the plaintiffs, but referred to this court 
the question whether such nonsuit was right. The 
case was heard in  Easter Term, before my brother 
Honyman and myself. The Avoca was chartered 
by charter-party, dated 2nd Sept. 1871, to ship a 
cargo of grain at Ibraila, and deliver at a port 
in the United Kingdom on being paid freight, “  7s. 
per imperial quarter, delivered; ”  and i t  was pro
vided that, in the event of the cargo, or any part 
thereof, being delivered in a damaged or heated 
condition, the freight, should be payable “  on the 
invoice quantity taken on board, as per b ill of lading, 
or half freight, upon the damaged or heated por
tion, at the captain’s option, provided no part of 
the cargo be thrown overboard or otherwise dis
posed of on the voyage.”  A  cargo of barley was 
accordingly shipped at Ibraila under bills of lading 
describing tho quantity 1021 kilos., which the cap
tain signed, but before doing so he added the me
morandum usually added in cases of grain cargoes, 
“  Quantity and quality unknown.”  The Avoca ex
perienced bad weather on her homeward voyage; 
and the captain having reason to believe that 
some of the cargo would be heated, gave 
notice on arrival to the defendant, who had 
become indorsee of the b ill of lading, that 
he claimed to exercise the option given him by the 
charter-party, and required payment of freight 
upon the invoice quantity as per b ill of lading. 
The Avoca discharged her cargo at Ramsgate. 
The quantity of barley actually delivered did not 
clearly appear; but it  was argued that eighty 
quarters were damaged by heating. There was 
no suggestion of fraudon the part of the plaintiffs. 
The defendants paid into court a sum calculated 
upon the quantity he alleged to have been deli
vered, but the plaintiffs claimed to be paid upon 
the invoice quantity, as per bill of lading, accord
ing to the terms cf the charter-party. The County 
Court judge was of opinion, that in consequence 
of the above-mentioned addition by the captain to 
the b ill of lading, that document ceased to indicate 
any particular invoice quantity of barley to have 
been taken on board, and non-suited the plaintiffs. 
We do not concur in that opinion. The liability 
of grain cargoes to heat during the voyage, thereby 
causing an increase, often considerable, in its bulk, 
doubtless suggested the insertion in  charter-parties 
of the clause referred to, and which is now so 
common in the case of cargoes shipped from the 
Danube; the object being to protect the merchant 
from having to pay fu ll freight on the larger 
quantity caused by the heating, the freight having 
—in consequence of the decision in Gibson v. Sturge 
(10 Ex. 622)—been made payable on the quantity 
delivered ; and the provision seems in such cases 
the more necessary, from the fact that those car
goes, frequently sold as floating cargoes, pass 
from hand to hand by transfer of the shipping 
documents or by reference to them, so that the ar
rangement by which it  may become unnecessary 
to ascertain the quantity of the damaged portion 
of the cargo becomes one of great mercantile 
convenience ; nor do we think this at all affected 
by the addition made by the captain at the foot of 
the bill of lading, the object of that memorandum 

I being merely to protect the captain against any
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Mistakes that might occur in the invoice quantity 
ln the bill of lading, in case of alleged short deli- 
very or deterioration not caused by his default. I t  
^ as argued, in conformity with the decision of the 
court below, that the effect of the memorandum 
Was to strike out the invoice quantity from the bill 
ci lading, but we think no such effect can be given 
to i t ; and we are fortified in that opinion by the 
case of Covas v. Bingham (2 El. & B. 836), where in 
a contract of sale of a cargo afloat, the quantity 
stated in the b ill of lading was construed to be the 
quantity to be paid for, notwithstanding a similar 
iccmorandum in the b ill of lading. Upon the whole, 
herefore, we are of opinion, that the event having 

. aPpened by reason of which the captain, accord- 
to the terms of the charter, had the right to 

ic paid freight upon the invoice quantity in the 
’6 ° f lading, he did not lose that right by the 
edition of the memorandum referred to, and con

sequently that the appellants are entitled to our 
Judgment. We think the costs of the appeal 
°ught to follow the event, and be paid by the re
spondent.

Judgment for the appellants. 
Attorneys for appellants, Mercer and Mercer-, for 
awards, Ramsgate.
Attorneys for respondent, Barker and Co.

c OUR,T OP A P P E A L  I N  C H A N C E R Y .
■Reported by E. S t e w a r t  K o c h e  and H. P e a t ,  Estjrs., 

Barristers-at-Law.

Wednesday, April 30, 1873.
(Before the L ords J ustices.)

Ft
H akt  v . H erw ig .

°reign contract — Specific performance — Juris
diction—Substitutedservice—Vendor out of juris
diction—Subject matter of contract within juris- 
diction— Injunction.
n Englishman entered into a contract abroad with 
d foreigner for the purchase of a ship, then on her 
L°meward voyage to Cork, the purchaser to take 

Possession of the ship immediately after the de- 
ivery of the homeward cargo at anyplace whither 

j le might be ordered. The ship was ordered 
On ®underland, where she discharged her cargo. 

a motion by the purchaser for an injunction 
2° r®sirain. the removal of the ship from Sunder-

* *  Affirming the decision of Malins, V.C.),iliat 
substituted service on the captain in charge of the 
vessel was sufficient, and that the court had juris
diction to restrain the removal of the ship vendinq 

T 6ie suit.
Y q Was an appeal from a decision of Malins, 

Th V*Y01 n® “ earing in the court below is reported ante, 
snfR • P* 572, where the facts of the case are

Th'eni ly stated'inner * “ ^'Chancellor having granted an in- 
]sUrj i10*.1 to restrain the removal of the ship from 
order6!} nd Pen<6 ng the suit,and having previously 
char Pukstituted service on the captain in 
the i?0 ship, the defendants (the vendor and

p aptain in charge of the ship) appealed. 
P e ll^ f86’ Q-C. and Cozens Hardy, for the ap- 
sPecifi S L̂’his court has no jurisdiction to decree 

c performance of a contract of this kind
A t airu a '7end°r who is out of the jurisdiction. 

events, this is not a case for substituted

service. Drummond v. Drummond (14 L. T. Rep. 
N. S. 822; L. Rep. 2 Eq. 335; and on appeal, 
15 L. T. Rep. N. S. 337; L. Rep. 2 Ch. 32) shows 
that the vendor should have been served abroad 
under Consolidated Order X, Rule 7, under which 
the court has jurisdiction to direct the service of its 
process abroad. But this is not a case in which 
the court w ill exercise its jurisdiction even in that 
way, as is shown by the decision of the fu ll court 
of appeal in Davis v .  Bark (28 L. T. Rep. N. S. 295) 
where an order for service on a defendant out of 
the jurisdiction was discharged on the ground of 
the suit being in respect of a purely foreign con
tract. Under the Common Law Procedure Act 
a Court of Common Law would have no juris
diction to order service abroad upon the vendor in 
a case like this, and, that being so, it  cannot be 
right for this court to assume such jurisdiction. 
This is not such a contract as this court w ill 
enforce; the remedy is by action for damages. 
They also referred to

Coolcney v. Anderson, 8 L. T. Rep. N . S. 295 ; 1 De G. 
J. & S. 389.

Cotton, Q.C. and Dauney, for the respondent.— 
Substituted service on the captain in charge of 
the ship was sufficient, as he was in communication 
with the vendor till just before the filing of the 
bill, and was in possession of the ship as agent for 
the vendor :

Hope v. Hope, 4 De G. M. & G. 328, 341-2;
Hobhouse v. Courtney, 12 Sim. 140.

The court has jurisdiction to decree specific per
formance of a contract for sale of a particular 
chattel. The principle is that the conti act passes 
the property, and the vendor becomes a trustee for 
the purchaser. Holroyd v. Marshall (7 L. T. Rep. 
N. S. 172; 10 H. o fL . Cas. 191) showB that this 
principle applies to personal property as well as to 
real estate. The ship itself is within the juris
diction of the court, and that being so, Lariviere 
v. Morgan (26 L. T. Rep. N. S. 859; L. Rep. 7 Oh. 
550) shows that its removal may be restrained. I f  
the injunction is dissolved, that w ill be a practical 
denial of justice to us. for we have no other 
remedy. They also cited

Gladstone v. Muswrus Bey, 7 L. T. Rep. N. S. 477 
1 H . & M. 495.

Cozens Hardy having been heard in reply,
Lord Justice J ames  said : Now that this matter 

has been fully discussed, i t  is clear that i t  is an 
important matter, and that i t  deserves the full 
discussion which it  has received. I  am of opinion 
that there really is no objection whatever to any 
part of either of the orders which the Vice-Chan
cellor has made. In  the first place, I  am of 
opinion that the order for the substituted service is 
quite in accordance with the established principles 
and practice of this court. I t  is an order for sub
stituted service upon the man who in this country 
was the authorised agent of the person abroad, in  
respect of the very thing which is the subject 
matter of the suit, and the service upon that 
agent is as effectual to all intents and purposes as 
service upon the gentleman himself would be. 
W ith  regard to the substantial question whether 
this court has jurisdiction to prevent a specific 
chattel from being removed out of the jurisdiction 
until the question is tried, I  am of opinion that 
although, of course, if this suit were a suit for 
damages only, or which could result in damages 
only, the plaintiff must go and seek the forum of 
the defendant in order to enforce that claim for
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damages, for according to the established comity 
of nations that would be the right thing to do, yet 
where the contract, as in this case, although i t  is a 
contract made abroad, and by a gentleman abroad, 
is a contract to deliver a thing in  specie to a 
person in  this country, and the thing itself is 
brought here, and then the right thing and tho 
honest thing to do is that the vendor should deliver 
i t  here; and the court here, in the exercise of its 
discretion, w ill see that that thing to be delivered 
in this country does not leave this country, so as to 
defeat the righ t of the plaintiff to have it  so 
delivered. I  am of opinion that i f  the converse 
case had arisen, and the ship had been in Ham
burg, and the contract had been enforced through 
the intervention of the tribunal there, no one would 
ever have supposed that there was any violation 
of international rights, or any violation of the 
comity of nations, as between this country and 
the city of Hamburg or the Empire of Germany, 
or whatever the country might be to whose 
tribunal the application would properly have been 
made. Having regard, therefore, to the nature of 
the contract, the subject matter of the contract, 
the place where the contract was and is to be 
specifically performed, I  am of opinion that the 
order of the Yice-Ohancellor was quite right to 
keep the ship here so that i t  might be delivered in 
performance of the contract, and not to allow the 
ship to go, as was suggested by the Lord Justice, 
all over the world under such circumstances as 
actually to prevent the contract from ever being 
fulfilled. For i t  would be utterly impossible for 
the plaintiff to ascertain what he was to pay or 
how he was to get the ship. The right of tho 
plaintiff was to have the ship delivered to him in 
exchange for the purchase money. The purchase 
money is prima facie 4750L I t  is possible that 
that may have to be reduced to some extent 
by showing that the ship has arrived in a damaged 
state over and above ordinary wear and tear. But 
I  do not think that, because there may be an 
uncertainty as to what the amount of the reduction 
is to be, i t  ought to make any difference as to 
the security which the defendant is entitled to 
have before the possession of the ship is interfered 
with. Therefore I  th ink the order ought to be 
varied to that extent, that is to say, the plaintiff 
must undertake to pay into court the sum of 47501., 
and there w ill be an order upon him to pay that 
sum of money into court within fourteen days. 
The motion will, however, be refused with costs, 
because that condition does not substantially 
affect the question which has been brought before 
our notice.

Lord Justice M e l l is h .— I  am entirely of the 
same opinion. Mr. Glasse relied very much on the 
analogy of the Common Law Procedure Act, 
which, he said, did not give the court of common 
law jurisdiction in thi3 case, and he argued that 
if  the court of common law had not jurisdiction 
i t  could not be right for the court of equity to 
assume jurisdiction. But really the analogy of 
the Common Law Procedure Act, when you come 
to examine the case, is really against that argu
ment, and not in favour of it. I t  is quite true that 
i f  you simply look at an action brought upon a 
contract to recover damages, the contract having 
been made abroad, the defendant could not, under 
the provisions of the Common Law Procedure 
Act, be served abroad; and if he did not choose 
voluntarily to appear in the action in this country,

the plaintiff, for the purpose of recovering damages 
for a breach of the contract, must have gone to 
Hamburg, and could not have sued him here. But 
if, on the other hand, the contract had been of 
such a nature that the property had passed, and, 
the chattle having been sent to this country, the 
agent of the owner, by the authority of the owner, 
had refused to deliver it  in this country, then, if 
that had been the state of things, an action of 
detinue or trover could have been brought, because 
the whole cause of action would have arisen here. 
Now the real truth is, that in the view of tho 
court of equity the property has passed from the 
defendant. The plaintiff, upon complying with 
the conditions substantially, is to be considered as 
the owner. I  think that shows very clearly that 
i f  the Common Law Procedure Act does not 
violate, as I  am clearly of opinion that it  does not 
violate, any rule of the comity of nations, we 
shall not violate any rule of the comity of nations 
by saying that we have jurisdiction to compel the 
defendant, who has agreed to sell his ship to an 
English subject, and has agreed in the result, 
according to the terms of his contract, to perform 
that contract in England, namely, at Sunderland, 
which was to be the port of discharge, who has 
voluntarily sent the ship to Sunderland, and who 
has voluntarily given directions to his agent the 
master, to perform that contract—we shall not 
violate any rule of the comity of nations by saying 
that we have jurisdiction to compel the defendant 
to perform that contract. I  am quite clearly of 
opinion that we are not in the least degree 
infringing any rule of the law of nations by 
saying tlTat this court, which is the only court 
which can compel the actual specific performance 
of the contract, has jurisdiction so to compel its 
performance. This is peculiarly a case for the 
interference of the court, inasmuch as if  specific 
performance were denied to the plaintiff, he 
practically would get no justice at all, because the 
loss which he would sustain by a breach of the 
contract, that is to say, the amount of value of the 
ship over and above the purchase money, would be 
the damages which he could recover, and i t  would 
be almost impossible for him to prove with any 
satisfaction in Hamburg how much the ship was 
worth, or that i t  was worth anything beyond the 
sum that he was giving, so as practically to make 
out that he was damaged at all. In  fact, he has 
entered into this contract for the purchase of the 
ship, and he is entitled to the ship. There may be 
a doubt as to what the pm chase money is to be, 
but that he is entitled to ths vessel there appears 
to be no doubt at a ll; yet he might actually, 
although he would be unable to prove it  in Ham
burg, suffer very considerable damage. I  am. 
therefore, clearly of opinion that the order of the 
Vice-Chancellor is substantially correct.

Appeal accordingly dismissed with costs.
Solicitors for the appellants, Parker and Clarke.
Solicitor for the respondent, Hickin, agent for 

Brown and Son, Sunderland.
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H O U SE OP LO RDS.
Reported by D ouglas K ingsfokd, Esq., Harrister-at-Law.

Monday, May 5,1873.
Present: Lord Chelmsford, Lord Colonsay, and 

Lord H atherley .)
R a n k in  and others v. Potter and  others. 

Marine insurance—Insurance of chartered freight 
he named on homeward voyage during outivard 

voyage— Total loss actual or constructive—Perils 
of the sea—Notice of abandonment.

 ̂he plaintiffs as mortgagees in possession of a ship, 
entered into a charter-party, icith lie M. in Pel). 
1863, by which it was agreed that the ship 
should proceed from the Clyde to Southland and 
thence to New Zealand with a cargo for the 
owners' benefit, and having arrived and dis
charged the same, and being made tight, staunch, 
strong and fitted for the voyage, should pro
ceed to Calcutta., and there being tight, staunch, 
efc., should load from the factors of the freighter 
a cargo and convey it for certain freight to Liver
pool or London. The plaintiffs then insured the 
homeward chartered freight in ordinary terms 
ogainst perils of the sea during the outward 
Voyage to New Zealand, and thirty days after 
arrival there.
he ship arrived in New Zealand in April 1863, 
aainagedby weather and by having been aground. 
Purveys were held, but the extent of the damage 
could not be ascertained, because there was no 
ary dock, nor other appliances, necessary for a 
full examination. The captain was delayed at 
the port in New Zealand by want of funds for 
repair of the ship, and meanwhile the ship was 

j  used as a storehouse for coals at a rent. 
n April 1864, funds having arrived and some 
repairs having been done, the ship proceeded in 
oallast to Calcutta. There the agents of De M., 
taring heard that De M. had failed in Dec. 
to63, refused to have anything to do with the ship, 
0r to provide a cargo. The ship was then fully 
exarr>ined,and it was found that the damages were 
yuch more serious than had been supposed, and 
uat the cost of repairs would exceed the value 

’Wien repaired.
ereupon, in Aug. 1864, the plaintiffs gave notice of 

avandonment to the underwriters on ship and to 
e underwriters on freight, but neither notice was

°ccepted
jr  acHon on the insurance on freight:

7 (affirming the judgment of the Cou, „ „j
leguer Chamber), first, that there was a total 
ossfif the freight by the perils of the sea whilst the 

Policy was still in force ; secondly, that there was 
0 necessity for a notice of abandonment, such 

?c® only being necessary where something exists 
j  Wc« can be taken by the underwriters for their 

; and, thirdly that the conduct of the owners 
citk respect to the ship did not prejudice their 

T against the underwriters on freight.
°f tli an aPPea' from a judgment of the Court 
the O ®x°llequer Chamber, reversing a decision of 
aairl Urt Common Pleas, by which a rule to set 
char6 LjVer<lie t found for the defendants was dis-

cbar.e ?}al®  was upon a valued policy upon 
the t f 6“  fr ig h t.  A t the time of entering into 
an ^barter-party, the ship Sir W. Lyre was on 
2eajaUtr ar<l  voyage from the Clyde to New 

nd for owner’s benefit, and it was agreed
VoL- II. , N.S.

that on arrival there she should be made staunch 
and strong, and proceed thence to Calcutta, and 
load there a cargo for the charterer, and carry the 
same to England, for which her owners were to 
be paid an agreed sum. The policy was effected 
two days after the charter-party, and covered the 
freight to be earned under the charter-party, 
not during the homeward voyage, but during the 
outward voyage to New Zealand, and th irty  days 
after arrival, The facts are fu lly set out in the 
opinions of the judges, and the judgments of the 
Lords, but a clear statement of facts w ill be found 
in the judgment of Willes, J.. in this case in the 
Court of Common Pleas (3 Mar. Law Cas. O. S. 
122), and in Barker v. Janson (3 Mar. Law Cas. 
O.S.28). . , ^

The case w ill be found reported in the Common 
Pleas, 3 Mar. Law Cas. O.S. 122 ; L. Hep. 3 C. P. 
562; in the Exchequer Chamber, 3 Mar. Law Cas. 
0. S. 374; L. Rep. 5 C. P. 545.

Benjamin and Cohen for the appellants.
Sir G. Honyman, Q.C., Butt, Q.C., and Lanyon 

for the respondents.—The following cases and 
authorities were referred to :

Roux v. Salvador, 1 Bing. N. C. 526 ; 3 Id . 266;
Knight v. Faith, 15 Q. B. 649;
Benson v. Chapman, 5 C. B. 530;
Fleming v. Smith, 1 H . of L. Ca. 513 :
Cologan v. London Assurance Company, 5 M. & S. 

447 ■
Moss v. Smith, 9 C. B. 96;
Rosetto v . Gurney, 11 C. B. 176;
Stewart v. Greenock Marine Insurance Company, 2

H . of L. Ca. 159 ;
Scottish Marine Insurance Company v. Turner, 1 

Macq. H . of L. Ca. 334;
Idle v. Royal Exchange Assurance Company, 8 

Taunt. 755;
Mount v. Harrison, 4 Bing. 388 ;
Martin v. Crokatt, 14 East, 465;
Cambridge v. Anderton, 3B. & C., 691;
Farnworth v. Hyde, 3 Mar. LawCaa. 0 . S. 187, 429; 

14 C. B., N . S. 719 ; 18 Id. 835 :
King v. Walker, 3 H . & C. 209 ;
Hamilton v. Mendes, 2 Burr 1210;
Barker v. Janson, and Potter v. Campbell, 17 L. T. 

Rep. N. S. 473, 474 note; 3 Mar. Law Cas. O. S. 28.
Kelly v. Solari, 9 M. & W . 54 ;
Townsend v. Crowdy, 2 L. T . Rep. N . S. 537 : 8 C. B. 

n. 1, 477;
Stringer v. English and Scotch Marine Insurance 

Company, 38 L. J., 321, Q. B. ; L. Rep. 4 Q. B. 
676 ; 3 Mar. Law Cas. O. S. 446 ;

Foley v. United Fire and Insurance Company, 22 
L. T. Rep. N . S. 108; L. Rep. 5 C. P. 105 ; 3 Mar. 
Law Caa. O. S. 352;

Phillips on Inauranoe, sects. 1490, 1507,1649, 1650, 
1684 ;

Arnould on Marine Inauranoe, Part 3, o. 6.
The following questions of law were then pro

pounded to the judges.
1. Was there a loss by the perils insured against 

during the term of the policy ?
2. Was notice of abandonment either of ship or 

freight, or of both, necessary to enable the plain
tiffs to recover for a total loss on the policy on 
freight ?

3. I f  notice of abandonment was necessary, was 
the notice given in time ?

4. I f  notice of abandonment of the ship was 
necessary in order to make a constructive total 
loss of the ship, and such notice was not given in 
time, does the want of due notice as to the ship 
affect the right of the plaintiffs upon the policy on 
freight ?

5. "W as there any such conduct on the part ot
E
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the assured, after the time of the alleged construc
tive loss of the ship, as discharged the. under writers 
from their liability upon the policy on freight P

6. Ought the judgment to be for the appellants 
or the respondents p

Feb. 24.—B rett, J . : My Lords,—In  order to 
answer your Lordships’ questions, it  seems to me 
convenient to determine, in the first place, what is 
the correct interpretation of the policy in respect 
of which those questions arise, and to point out iis 
peculiarity. What is the subject-matter insured? 
The description is that the insurance is made “  on 
homeward chartered freight.”  Having regard to 
the surrounding circumstances when the policy 
was made, to these words of reference, and to the 
statement in paragraph 7 of the case, the policy is 
not on homeward freight generally, i.e„ on any 
homeward freight, but on the homeward chartered 
freight to be earned under the charty-party of the 
9th Feb, 1863. I t  was argued that the subject- 
matter insured was not freight strictly so called, 
but some right which the counsel described at 
different times in different terms. I t  seems to me 
that those terms are either other phrases to 
describe the charter-party freight have men
tioned, or that they do not describe what is the 
only subject-matter insured by this policy. The 
voyage insured, as descriptive of the voyage during 
which the perils insured against may arise, is a 
voyage “  at and from the Clyde to Southland, 
while there, and thence to Otago (New Zealand), 
and for th irty  days in  port there after arrival.”  
This is a different voyage from and does not com
prise any part of the voyage on which the charter- 
party freight can be earned, which latter is a 
voyage from Calcutta to Liverpool or London. 
The subject-matter insured then is fre ig h t; 
the freight insured is not any but one particular 
freight ; i t  is not freight which might be earned 
on the voyage insured or part of i t ; the goods in 
respect of the carriage of which the insured freight 
may be earned cannot be at risk during any part 
of the voyage insured; and therefore the loss of 
freight covered by this policy cannot occur through 
damage to goods by a peril insured against, but 
only through damage to the ship. Assuming, then, 
this to be a valid policy, which is not disputed, 
the true interpretation of the contract seems to 
be, that the insurers undertake to indemnify the 
assured i f  there be a loss of the freight to be 
earned by the charter-party, in consequence of 
and proximately caused by such damage to the 
ship from a peril insured against during the 
voyage from England to New Zealand, as w ill 
prevent the assured from being able to earn the 
whole or any part of the charter-party freight on 
the voyage from Calcutta to England. The next 
matter material to be observed seems to me to be 
that there is only one contract to which the plain
tif f  and the defendant are both parties,namely the 
policy, and there are only two contracts with which 
both of them are concerned in this matter, namely, 
the policy and the charter-party referred to in the 
policy. The defendant is in no way a party to the 
policy on ship. He incurs no liab ility under it, and 
has no rights by virtue of it. I t  seems, therefore, 
contrary to all rule to argue either as for or 
against him from anything depending for its mate
ria lity  on the existence or non-existence of the 
policy on ship.

I t  seems to me convenient, in the next place, 
to consider what does or does not amount to

a loss, and what amounts to a total loss under 
ordinary policies on freight. On an ordinary 
policy on “ freight in general terms”  there is no 
loss at all on freight for which the underwriter on 
freight is liable by reason of partial damage to 
the ship, however great, causing an average loss of 
a policy on ship, or of partial damage to cargo 
causing an average loss, however great, on the 
cargo generally under a policy on goods. There is 
a partial loss of freight under a general policy on 
freight if  there be a general average loss caused by 
a peril insured against giving rise to a general 
average contribution; or under certain circum
stances i f  there be a total loss of part of a cargo ; 
or if in case of total loss of the ship the cargo be 
sent on in a substituted ship ; or if in case of a 
total loss of the cargo the ship earn some freight 
in respect of other goods carried on the voyage 
insured. There may be an actual total loss of 
freight under a general policy on freight, i f  there 
be an actual total loss of ship, or an actual total 
loss of the whole cargo. An actual total loss of 
ship w ill occasion an actual total loss of freight, 
unless when the ship be lost, cargo be on board, 
and the whole or a part of such cargo be saved, 
and might be sent on in a substituted ship so as to 
earn freight. An actual total loss of the whole 
cargo w ill occasion an actual total loss of freight, 
unless such loss should so happen as to leave the 
ship capable, as to time, place, and condition, of 
earning an equal or some freight by carrying other 
cargo on the voyage insured.

I t  has become a question in this case whether 
there may not be on a general policy on freight 
another kind oi actual total loss—namely, by 
such damage to the ship as would justify 
notice of abandonment and make thereupon a 
constructive total loss of ship under policy on 
ship, although there be no loss of cargo, or an 
average loss of cargo without means of send
ing on the cargo. In  such a state of things the 
ship may or may not be insured ; if  the ship be 
insured, due notice of abandonment of ship may or 
may not have been given. I f  the ship be not 
insured, what must happen upon the assumption? 
The assumption is that a prudent owner w ill not 
repair. Then the ship w ill not be repaired. I f  
not repaired, she will remain a wreck, or be sold as 
a wreck. She cannot, therefore, sail on the 
voyage insured in  the policy on freight. Then 
such freight is and must be in fact absolutely and 
totally lost. There is no freight, no chance of 
freight, to abandon to the underwriter on freight. 
I t  has never been suggested that the ship should 
be abandoned to the underwriter on freight. 
There is nothing, then, which can be abandoned 
to him of which he could take possession or from 
which he could derive profit. I f  the ship be 
insured, and due notice of abandonment be given 
to the underwriter on ship, the property in the 
ship passes to the underwriter on ship. In  such 
cases the new owner of the ship will in almost 
every case sell her as a wreck. Again, there 
would be nothing and no chance of anything to 
abandon to the underwriter on freight. I f  from 
exceptional facilities the underwriter on ship 
should repair the ship and earn full freight on the 
voyage described in  the policy on freight, such 
freight would belong to the new owner of the 
ship ; none of i t  could go to the assured or under
writer on fre igh t; but freight would have been 
earned on the voyage insured in the policy on
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freight, and as the insuring of the ship is the 
■Voluntary act of the shipowner, and the abandon
ment is also his act, i t  has been decided in 
your Lordships’ House that in such excep
tional case there is no loss at all of freight 
for which the underwriter on freight is liable :
(Scottish Marine Insurance Company v. Turner,
I  Macq. H. of L. Cas. 334.) I f  this had not been 
a decision in your Lordships’ House, I  should have 
■Ventured to think that a valid abandonment of 
ship was of the same effect as leaving her a wreck, 
and that the real total loss of freight suffered by 
the assured on freight was covered by the only 
policy which could cover it, namely, the policy on 
freight. But the exceptional case thus mentioned, 
which according to the decision causes no loss at 
all of freight on the policy on freight, need not be 
further noticed. I t  is the same case as i f  the 
shipowner, uninsured on ship but insured on 
freight, should unnecessarily and unreasonably 
repair the Bhip, sail her on the voyage insured in 
the freight policy, and earn fu ll freight. In  such 
case i t  is held that there is no loss at all on 
the freight policy. I f  the ship be insured, but due 
Notice of abandonment of the ship be not given 
to the underwriter on ship, then the ship is left on 
the hands of the assured as if  she were not in- 
sured. Does not this case become the same as 
that first put, namely, the case of the shipowner 
having insured freight but not ship ? I t  seems 
,rn possible to maintain that upon a question of 
construction the rights of either the assured or 
Underwriter on the freight policy can be altered 
hy anything done or omitted to be done on the 
Policy on ship. To hold otherwise is to mix up 
"Wo independent contracts, and contracts between 
different parties. The excepted case above men- 
Loned of the ship being repaired and earning 
height on the voyage insured is made to depend 
not on what is done under or by virtue of another 
contract, but on what is done to and by the ship, 
r  the ship earn freight by reason of repairs reck- 
essly or improvidently made, the same result fol- 

iQws whether the ship was insured or not.
j.n determining, then, the construction of the 

Policy on freight as to liabilities and rights under 
“ ■ it  must be immaterial whether the assured on a 
Policy on the ship has lost or made perfect his right 
i°  recover on that policy for a constructive total 
mss of ship by failing to give or giving due notice 
?. abandonment under that policy. The only ques- 
c'on is whether there is any implied contract or 
condition in the policy on freight, under any of 
de states of circumstances above mentioned,

I I  6re t 'lere is any loss of freight, imposing upon 
. . assured under that policy the obligation of

^ ‘vuig notice of abandonment to the underwriter 
,. that policy. And it  was to meet this ques- 
1Qn that the arguments were propounded at

bar with regard to the reason for giving 
ctice of abandonment. On the one side i t  w ill be 
und that the arguments were founded on the 

asertion that notice of abandonment need not be 
S^cu where there is nothing to abandon, where 

ere is nothing and no chance of anything which 
oth or be of value to the abandonee. On the 
if hT 8*^e> the real point of the argument was that 
s . thing insured could be said to exist in 
alth016’ noi ice ° i abandonment of i t  must be given, 

°ugh i t  could not pass to the abandonee, and 
uld not derive any value from it. This argu- 
took the form of asserting that the notice is

required in order to signify an election by the 
assured, or to give an opportunity for inquiry to 
the underwriter. The propositions thus enun
ciated on the two sides were treated by the appel
lant’s counsel as so contradictory the one of the 
other, so inconsistent, that if  the one prevailed the 
other must fail. I t  may, however, be that they 
are consistent, and that where there is anything 
to abandon, the caution of great merchants and 
lawyers has by usage engrafted upon contracts of 
marine insurance the implied condition that notice 
of abandonment must bo given quickly, both in order 
to signify the election of the assured and to give 
the underwriter-opportunity for inquiryand action, 
but that where there is nothing to abandon notico 
of abandonment, being futile, is unnecessary. The 
end to be obtained by abandonment would seem 
to be the preservation of the cardinal principle of 
marine insurance, the principle of indemnity, and 
to that end to prevent the assured from having at 
the same time payment in fu ll of the sum insured 
and the thing insured of value in his hands. I t  may 
be that it  is as an incident of the rule, and in order 
to secure its application, that the assured, where 
he must abandon in order to recover the fu ll sum 
insured, must give quick notice of his intention to 
abandon. But whatever be the reason of the rule 
as to the time of giving notice of abandonment, it  
is and must be inapplicable where no abandonment 
need be made. The question, therefore, really is 
whether there must be abandonment in order to 
enable an assured to recover as for a total loss 
when there is nothing to abandon. I f  there is 
such a necessity, i t  arises upon a condition to be 
implied. I t  seems to me to be a proposition 
without foundation of reason to say that there 
must be an abandonment where there is nothing to 
abandon. I f  the case of Ilnight v. Faith (15 1}■ B. 
649) decided the contrary, I  with deference think 
i t  is a wrong decision. The view of the Court of 
Common Pleas in Farnworth v. Hyde (3 Mar. 
Law Cas. 0. S. 187, 429; 18 C. B „ N. S., 835; 
15 L. T. Rep. N. S. 375), not overruled as to this 
point in the court of error, seems to me to be 
correct. I  venture to affirm that it  is a correct 
proposition of insurance law to say that no 
abandonment is necessary and no notice of aban
donment is required where there is nothing to 
abandon which can pass to or be of value to the 
underwriter. I t  follows that on a policy on freight 
in general terms there need be no abandonment of 
freight, and no notice of abandonment is required, 
where the ship is damaged to such an extent or 
under such circumstances as would authorise an 
abandonment of the ship on a policy on the ship, 
and where there is no cargo on board the ship, or 
i f  on board, where none is saved with the chance 
of an opportunity of its being forwarded in a sub
stituted ship.

In  the several states of circumstances above 
set forth and considered, the loss of freight on 
the policy on freight, would be an actual 
total loss. This conclusion does not, aŝ  i t  seems 
to me, go the length of determining that there 
never can be a constructive total loss of freight. 
If, for instance, the ship be damaged as described, 
but cargo which was on board be saved under 
circumstances which leave i t  doubtful whether 
Buch cargo might or might not be forwarded 
in a substituted ship, or if the cargo be lost and 
the ship may or may not probably earn some 
freight by carrying other goods on the voyage
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insured, it may be, and I  think the rule is, that in 
order to make certain his right to recover as for a 
total loss on the policy on freight, the assured 
should give notice of abandonment of the chance of 
earning such substituted freight.

Another form of policy on freight, not unusual, 
but not so frequent as a policy on freight in 
general terms, is a policy insuring “  chartered 
freight.”  In  such policies the voyage insured 
commences usually at or from the port of sailing 
on the voyage described in the charter-party, 
or on or at the commencement of the voyage 
the ship must make to reach that port; but 
in both cases the voyage insured usually covers 
also the whole voyage to be sailed under the 
charter-party. Such a policy attaches earlier than 
a policy on freight in general terms; it attaches 
before any goods are on board the ship. I f  the 
ship be lost or damaged, or the cargo be lost after 
the goods are on board, the same circumstances 
must arise and the same considerations apply as 
have been related and treated of in the case of a 
policy on freight in general terms. Before any goods 
are shipped the loss can occur solely by reason of 
damage to the ship; but i f  the ship be then actually 
totally lost, or so damaged as to be possibly a con
structive total loss, so much of the above reason
ing as is applicable to a loss by damage to the ship 
seems to be equally if not more cogent to show 
that no part of the charter freight could possibly 
be earned by the assured, that there would be 
no freight or chance of freight to be abandoned, 
and therefore that no abandonment or notice 
of abandonment would be necessary ; but that 
the loss of the chartered freight would be an 
actual total loss on the policy on freight.

These considerations and this inquiry into the 
rules applicable to ordinary policies on freight seem 
to me to determine what must be the decision on 
this unusual policy on freight under the circum
stances which have arisen. The questions raised 
are, whether there is any loss of freight by a peril 
insured against, and i f  so, is that loss a total loss P 
The ship was damaged during the voyage insured. 
She was damaged by a peril insured against. 
Unless the damages to the ship should be wholly 
or sufficiently repaired, the insured freight could 
not be earned. I f  the damage to the ship could 
not be sufficiently repaired to enable the assured 
to earn the charter freight by carrying goods on 
board that ship, it seems to me that the damage to 
the ship caused by a peril insured against during 
the voyage insured is the caise of the loss of the 
earning the chartered freight by that ship. Loss 
of freight by reason of such damage to the ship 
caused by such a peril is a loss against which, 
according to the interpretation put upon the policy 
at the commencement of this opinion, the under
writer on this policy on freight has in terms agreed 
to indemnify the assured. The question therefore 
is, whether the ship could have been sufficiently 
repaired to enable the assured to earn the chartered 
freight. Physically or mechanically she could. 
But as matter of business carried on according to 
the dictates of sense she could not. The true 
meaning of the 24th paragraph (a) of the case is 
that a prudent owner of this ship, that is to say, an 
owner conducting himself according to the dictates 
of common sense in business, would not repair the

(a) The 24th paragraph of the case is set out in the 
opinion of Martin, B., post, p. 81.—E d .

ship. In  such case the law holds that within the 
meaning of such a policy as this, the ship could 
not be repaired so as to earn the freight or any 
part of it  by the use of that ship. The assured 
not being able to tender that ship, and having 
none of the goods in his possession, had no 
claim to carry any goods under the charter- 
party in a substituted ship. Without therefore 
relying upon the obvious other impediment and 
prevention in the way of the plaintiff’s earning the 
charter-party freight, namely, the certainty from 
the extent of damage that the ship conld not be re
paired so as to be seaworthy within any time 
during which the charterer would be bound to wait 
for her, i t  seems to me that the other facts which 
I  have mentioned show conclusively that there 
was a loss of freight by reason of damage to the 
ship caused by sea perils happening during the 
voyage insured ; and that such loss of freight is, 
upon the construction put upon the policy at the 
commencement of this opinion, a loss by a peril 
insured against: and that inasmuch as without 
repairing the ship, which the assured did not do, 
and was not bound to do, because in consideration 
of law i t  could not be done, no part of the char
tered freight could be earned by anyone; and that 
there was therefore no part of the chartered freight, 
or any chance of earning any part of it, which by 
a pretended abandonment could pass to or be of 
value to the underwriter on fre igh t; and that con
sequently the loss of freight was an actual total 
loss without notice of abandonment. I f  notice of 
abandonment were necessary, the question whether 
in this case i t  was given in due time seems to me 
to be more doubtful. There was no reason in this 
case to doubt the accuracy of the information for
warded to the assured. The question, therefore, 
as i t  seems to me, is, whether at any time before 
the surveys made at Calcutta were received, the 
assured had information of damage to the ship of 
such a nature and to such an extent as rendered 
the prospect of a total loss of the chartered freight 
imminent but not certain. I f  he had he was bound 
to give notice at once. I f  the case had been on 
tria l before a ju ry  I  should say that they should 
have been asked to find whether at any time there 
was laid before the assured information so certain 
and of such a nature as would lead an assured of 
ordinary care and intelligence to conclude that 
there was great danger of a total loss of the char
tered freight, but a chance of such loss being 
obviated, and that they should have been directed 
that, i f  such information was at any timeconveyed 
to the assured, he was bound immediately to give 
notice of abandonment. As in this case the court 
was to draw inferences of fact, the question is, 
whether before the surveys made at Calcutta were 
received, the assured had information of damage 
to the ship of such a nature and to such an 
extent as I  have described. The information 
upon these points which the assured had re
ceived were the surveys made at B luff Har
bour and at Port Chalmers. As to the first, made 
on the 27th May 1863, I  th ink i t  was of no im
portance. The Survey of the 10th July 1863, 
made at Port Chalmers, does not seem to me to 
disolose formidable damage to the ship. I f  i t  had 
stood alone I  should have been inclined to think 
that it  disclosed such damage as ought to have so 
greatly alarmed the assured as that he ought to have 
acted upon i t  by giving immediate notice of aban
donment. But i t  seems to me that the surveys of
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khe 25th Aug. 1863, and of the 4th Sept. 1863, 
received about the same time, would modify the 
view to be derived from the former survey, and 
Would lead the assured to believe that the ship 
could proceed to Calcutta, and be repaired to such 

extent, and within such time, as would enable 
bim to earn the chartered freight. I  therefore 
come to the conclusion, though with some doubt, 
that there was no information before the arrival of 
the surveys made at Calcutta which made i t  incum
bent on the assured to give notice of abandonment, 
itssuming notice at some time to be necessary, and 
hat upon the same assumption the notice given 

ytpon the receipt of the Calcutta surveys was given 
111 hue time.

I f  no notice was necessary, i f  there was an 
actual total loss, I  cannot think that the right 
hi the assured to payment of a total loss can 
A  effected by a delay in demanding such payment, 

elav in giving notice of a total loss seems to me
0 amount to no more than delay in asking for the 

Settlement of it. I  know of no obligation in in 
surance law to give immediate notice of an actual
°tal loss. Immediate notice would not enable the 

underwriter to make the loss in any way less.
I  therefore answer your Lordships’ questions 

bus : As to the first, there was a loss by the perils 
insured against during the term of the policy. As 
h the Becond, no notice of abandonment either of 

snip or freight was necessary. As to the third, if 
otice of abandonment was necessary, it  was 

given ¿d time. As to the fourth, that in the case 
8uPposed want of due notice as to the ship would 

° t affect the rights of the plaintiffs upon the 
Policy on freight. As to the fifth, there was no 
uch conduct on the part of the assured as dis- 
urged the underwriters from their liability upon 

. o policy on freight. As to the sixth, that the 
' hgmerit ought to be for the respondents.

i ' I i u .ou, J.—My Lords: I  answer all the ques- 
ons proposed by your Lordships to the judges 

fa ° at*'ended during the argument in this case in 
vour of the plaintiffs below, the respondents in 

q°Ur -LordshiP8’ House. In answer to the first
1 estion, I  am of opinion that there was a loss of 

* subject matter of insurance by the perils in-
aQred against during the term of the policy. In  
th i-Wer t0 *̂ *e 8econd question, I  am of opinion 
0r f n.° nelice of abandonment either of the ship 
to rei^ * i was necessary under the circumstances 
0 ®hable the plaintiffs to recover for a total loss 
Pu r  on freight. In  answer to the third
hes'i °n’ am °Pini°h. although with some 
neclta*'10n>. fbat i f  notice of abandonment was 
in ,essary* it  was under the circumstances given 

*“ »• To the fourth question, I  answer that in 
p i n i o n  i f  notice of aoandonment of the ship 
total *]ecessary in order to make a constructive 

038 of the ship, and such notice was not 
ĝ i n,]n time, the want of due notice as to the 
thpP ,ea not affect the right of the plaintiffs upon 
ans P°*i°y on freight. To the fifth  question, I  
(ju . er that in my opinion there was no such con- 
the iJn Part ° f the assured, after the time of 
chaat‘*ged constructive loss of the ship, as dis- 
the r8C,d underwiters from their liability upon 
of P?ii°y on freight. To the sixth question, I  am 
resPond°ntt ^at f^e judgment ought to be for the

th ^o  ° rder arrive flt a righ t conclusion in
tain tVS6’ *** Is most essential accurately to ascer- 

ne subject matter insured by the policy in

question, and against what perils it  was agreed 
by the underwriters to insure ; and to keep abso
lutely distinct the considerations which aloneeffect 
the policy on the contemplated homeward freight 
from those considerations which would apply 
to an ordinary case of insurance of the ship; 
and I  cannot help saying, with great respect, 
that the error into which the Court of Com
mon Pleas appears to me to have fallen, has 
arisen from not keeping distinct the character 
of the plaintiffs as owners of the ship, from their 
character as insurers of an entirely distinct subject 
matter of insurance, viz., the freight contemplated 
to be earned on the homeward voyage.

The charter-party is [The learned Judge then 
stated the charter-party]. I t  is to be observed that 
the nature of the interest insured is not an interest 
in anything actually existing and of which posses
sion can be had, such as a ship or cargo, or 
freight of cargo on board, but i t  is th9 interest 
only in the right to have a cargo provided by the 
charterer at Calcutta on the condition that the ship, 
when i t  arrived there, should be tight, staunch, 
and strong, and every way fitted for the voyage 
home, notwithstanding any perils of seas which 
might happen to the ship on her voyage to New 
Zealand, and for th irty  days in port there after 
arrival. In  other words, i t  is a warranty that no 
“  peril of the seas ”  which might happen to the 
ship on her voyage to New Zealand, and for th irty  
days in port there after arrival, should prevent the 
ship from arriving at Calcutta, and from being 
there tight, staunch, and strong, and every way 
fitted for the voyage home, with the cargo there 
stipulated to be loaded by the agent of the char
terer, and the right to have such cargo loaded, 
and to earn the stipulated freight on the voyage 
home, and the interest in Buch right is by the 
policy valued at the sum of 4000i. And the 
question really is, was the ship so damaged by 
perils of the seas during the period covered by 
that policy as to be practically disabled from 
arriving and being at Calcutta in such condition 
of seaworthiness as to entitle her to require from 
the charterers’ agent the loading of the stipulated 
cargo.

In  the judgment of the Court of Common 
Pleas i t  is said that “  the case of insurance of 
specific charter freight to be carried upon a future 
voyage against perils to be incurred in the 
present one, is, so far as we can learn, exceptional 
in practice, though not unprecedented.”  And I  
cannot forbear to add that I  th ink i t  to be an 
eminently inconvenient and unsatisfactory course 
of insurance. The subject matter of the insur
ance under the policy in question appears to me to 
be accurately appreciated and stated by the Court 
of Common Pleas(3Mar.Law Cas.O.S.122; L.Rep. 
3 C.P. 567,568; 18L.T.Rep.N. S. 715); b u tl think 
that the foundation of the error into which, as it  
appears to me, the court fell, is to be found in the 
following passage of the judgment: “ The insur
ance of a subject thus dependent upon the posses
sion of the ship, though not properly an accessory 
thereto, nor incident to the voyage insured, yet, 
being insured by the ordinary form of policy, 
ought to be dealt with upon the same principles 
as an insurance of the ship itself, and as subject 
to the same conditions in respect of abandonment 
and otherwise, unless so far as the character of the 
subject matter rendered abandonment idle or in
applicable.”
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I  have already stated that in my opinion 
the true effect of the policy under considera
tion was to insure the ability of the ship to 
earn the freight contemplated by the charter- 
party, upon the cargo to be loaded at Calcutta for 
the homeward voyage, against perils to be en
countered by the ship on the voyage to New Zea
land, and for th irty  days in  port there after 
arrival, so that she should not be prevented 
from getting to Calcutta in  such a state of 
seaworthiness as to give the owners a right 
of action against Be Mattos i f  he did 
not load the cargo pursuant to the charter- 
party. The condition of the ship when at New 
Zealand, as regarded the sea damage which 
she sustained there during the time covered 
by the policy, was such as i t  is admitted 
in the joint case would have justified an abandon
ment and claim for a constructive total loss.

Theadmitted facts as regards the condition ofThe 
ship at New Zealand being such as would have jus
tified an abandonment of the ship as for a construc
tive totalloss, it  now becomes important to consider 
whether the right to earn the freight under the 
charter-party was, and to what extent, enected by 
the actual condition of the ship at New Zealand,. 
Cleasby, B., is reported to have said in the Court 
of Exchequer Chamber that the thing insured “ is 
the right to earn the freight, and this is neither 
destroyed nor irretrievably lost because the ship is 
damaged to the extent alleged. The condition of 
earning it, namely, repairing the vessel, is not 
made impossible but expensive, and therefore 
difficult of performance, but these expenses and 
the difficulty form the equivalent in  such case to 
damage to the thing, where the thing exists in 
specie, and mere damage to any extent does not 
constitute total loss.”  W ith great respect this 
appears to me to confound the considerations which 
arise upon two distinct contracts, viz., that of an 
ordinary policy on the ship, and a policy confined 
to the right and ability of the ship to earn the 
stipulated freight. The ship was in fact in such 
condition from sea damage in New Zealand that 
no uninsured owner of ordinary prudence would 
have repaired her, and so far as he was concerned, 
had he known the actual facts, he would have 
been justified in at once abandoning her to the 
underwriters. So soon as the ship becomes so 
sea damaged that no prudent uninsured owner 
would repair her, I  think that from that moment 
her capacity to earn the stipulated freight cn the 
homeward voyage had become a practical impos
sibility, so that she could not be effectually 
tendered to the agent of the freighter at Calcutta 
as a ship “  tight, staunch, and strong, and every 
way fitted for the voyage,”  that is the homeward 
voyage. I t  must be taken for granted that if  the 
actual extent of the damage had been ascertained 
at New Zealand, the owner would then have done 
what he did at Calcutta, namely, abandon the ship 
to the underwriters; but the doing that, or the not 
doing it, either at New Zealand or Calcutta, could 
not and does not, as I  think, assist in determining 
whether in fact by reason of perils of seas during 
tho time covered by tho policy the ship had 
become incapable of earning the contemplated 
freight, pursuant to the charter-party. I  accept 
the dilemma proposed in the judgment of the 
Court of Common Pleas, that “ the assured 
must answer that the total loss was com
plete, actual, and absolute, without abandon-

P o iT E E  AND OTHEES. [H -  0F L .

ment at Bluff Harbour, immediately upon the 
happening of the damage, to repair which 
would cost more than the value of the vessel, 
and if that were so, the subsequent pro
ceedings of the owner were immaterial, inasmuch 
as no freight, properly so called, was in fact sub
sequently earned.”  I  th ink that my Brother 
Lush was right in the opinion he expressed in the 
Court of Exchequer Chamber, namely, “ That 
which in the language of maritime commerce 
constitutes a loss of a ship, is damage to an ex
tent not worth repairing, followed by a determina
tion not to repair. As respects her capacity to 
earn freight, a ship in such condition is as much 
lost to the owner as i f  she had sunk or broken up.”  
I t  is true that the ship was taken to Calcutta 
under the charter-party as an existing ship, such 
as was supposed capable of being repaired at a 
cost which might reasonably be incurred in order 
to enable her to prosecute her voyage. But when 
the true condition of the ship was ascertained, and 
she was found to be damaged to an extent which 
justified the owners in abandoning her to the 
underwriters, as a constructive total loss, and 
they did abandon her, the inference arising from 
those facts is entirely rebutted. I  do not feel it  
incumbent on me to do more than to say, that 
whatever was then done or omitted to ̂ be dono 
with a view to abandonment by the^ plaintiffs as 
ownerB of the ship, has no real ̂ bearing upon tho 
question to be determined in  this case.

I f  I  am righ t in assuming that by reason of 
damage from perils of the sea she had within the 
time covered by the policy become practically dis
abled from being tendered at Calcutta to the 
freighters’ agent, asa ship answering theconditions 
ofjthe charter-party, the subject-matter of insurance 
had become a total loss. There was nothing which 
the assured as insurers of the anticipated freight 
could do, or leave undone, which could affect the 
position or conduct of the underwriters in regard 
to the conduct contained in the policy on freight. 
To say that the plaintiffs as insurers of the freight 
were in fact identified w ith the owners of the 
ship, and were therefore bound to actor not to 
act, to elect or not to elect, in conformity with 
the proceedings of the plaintiffs as owners of the 
ship, is to confound the rights and obliga
tions of the parties under two separate and dis
tinct contracts. I t  does not appear from the 
case whether there was an insurance on the 
ship, but I  collect from the judgment in Potter v. 
Campbell (3 Mar. Law Cas. 0. S. 28, note; 
17 L. T. Rep. N. S. 474, note; 16 W. R. 
499), that there was such a policy on the ship 
covering the voyage to New Zealand; but I  am 
entitled, in considering the effect of the policy in 
question, to treat the ship as uninsured, and to 
deal singly with the loss of the anticipated freight. 
The right to call upon He Mattos to load a cargo 
at Calcutta had been rendered abortive by perils of 
seas, resulting in such damage to the ship at New 
Zealand as rendered i t  practically impossible to 
make an effectual tender of her to receive cargo at 
Calcutta. What was then in the power of tho 
assured under this policy to do or say to the under
writers which would not have been an idle cere
mony ? The plaintiffs in their character of owners 
of the ship had a duty to elect and give notice of 
abandonment within a reasonable time after tho 
discovery of the true state of the facts, and it  may 
be that they were guilty of such laches in delay in
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the discovery as rendered their notice of abandon
ment when given inoperative; but I  am at a loss 
to see how that affects the plaintiffs under the 
policy in question. Their election was made for 
them, when the condition of the ship owing to 
Perils insured against became such as practically 
destroyed her capacity to earn the contemplated 
freight.

The ground upon which a notice of abandon
ment is held not to be necessary, where a ship 
rounders at sea, and actual total loss takes 
Place, is, that there is nothing left which the 
assured can cede to the underwriters, or by which 
their position can be affected, and it appears to me 
that the reasoning of Lord Abinger in delivering 
the judgment of the Exchequer Chambers in Roux 

Salvador (3 Bing. N. S. 278), applies strictly to 
the circumstances of the present case. Had it  not 
been for the respect which I  feel for the opinions 
m the judges who, expressing the same view which 
t  entertain of the subject matter of insurance 
Under the policy in question, have come to a d if
ferent conclusion, I  should have been content to 
have stated my opinion to be in conformity with 
*he judgments of Oockburn, C.J. and my brother 
Lush in the Court of Exchequer Chamber.

Entertaining a very strong opinion that no notice 
?1 abandonment was necessary, I  feel some difficulty 
m dealing with the question whether if  a notice of 
abandonment was necessary i t  was given in time, 
fn considering this question as applicable to the 
Policy on freight simply, i t  appears to me that 
Questions of fact quite distinct from those 
Which would affect the policy on the ship 
fuay arise, and i t  may well be that what 
18 a reasonale notice in the one case, is not 
reasonable in the other; but I  cannot fix 
^by precise time, under the circumstances of 
be present case, from which i f  a notice was 
ecessary to be given, it would be or not be in 
'me, as a matter of reasonableness. I f  it is to de

pend upon the diligence with which the owner 
Pursues the inquiry into the actual condition of the 
j  *P arising from sea peril, I  do not discover in the 
acts stated any such laches or neglect, or any such 
“ "duct on the part of the master in his dealing 

j .  the ship until the extent of the damage was 
iscovered, as would induce me to differ from the 

jfbbjbn expressed by the majority of the judges in 
® Exchequer Chamber.

u Before concluding, I  ought not to omit to 
“1Ce a point that was made in the argument, 

mv i "'dich I  believe is adopted by one of 
ta ,rned brothers for whose opinion I  enter- 
in Qi *'he £reatest respect — namely, that the 
^solvency of De Mattos, and not the perils of the 
„ Waa fcde proximate cause of the loss of the 
th lCT at;ed freight, and further, that the delay in 
Matt P's arr‘va' at Calcutta had discharged De 
the t0S’ even ^  solvent, from loading a cargo under 
thinliermS the charter-party. I  cannot help 
k . n6 that this view of the case arises from not 
8l Pln8 strictly in view the subject matter of in- 
Wilaaboe under the policy. I f  the matter insured 
j)0 l be right and ability of the ship to earn the 
Sl! <-"-rd freight by being at Calcutta, tight, 
v0v ncb> and strong, and every way fitted for the 
a £ home, and that such state of the ship was 
)°ad' 'k*on Precedent ito the right to require the 
J j„.!ng °1 a cargo at Calcutta by the agent of De 
oondv’ ek'P neither did nor could fu lfil that 

uion, owing to the perils of the seas during

the time covered by the policy, and that I  think 
was a loss insured against independently of the 
solvency or insolvency of De Mattos on her arrival. 
I t  was further said that the fact of the insolvency 
of De Mattos would have equally prevented his 
agent from providing a cargo, even if  the ship had 
arrived at Calcutta in seaworthy condition. Had 
the policy not been a valued policy, the fact might 
have seriously affected the damages, but I  do not 
see how it  can afford an answer to the present 
action. Then with regard to De Mattos being dis
charged from the obligation to load a cargo in con
sequence of the delay which had taken plane on the 
arrival of the ship, that can be no answer to the 
action, if  I  am right in attributing that delay to 
the effect of sea damage within the policy.

I  have therefore come to the conclusion that all 
the questions propounded by your Lordships to 
the judges ought to be answered in favour of 
the plaintiffs below who are the respondents in 
your Lordships’ House.

B la c k b u r n , J.—My Lords: Your Lordships 
have in this case proposed six questions to the 
judges, all of which I  answer in favour of the plain
tiffs in the cause, who are the respondents in your 
Lordships’ House. W ith your Lordships’ permis
sion I  w ill first state generally my reasons for 
deciding in favour of the plaintiffs on the merits.

The plaintiffs being mortgagees in possession of 
the ship Sir William, Eyre, then on a voyage to 
New Zealand from the Clyde, had entered into a 
charter-party with De Mattos, by which i t  was 
agreed that the ship should sail to New Zealand 
with a cargo for owners’ benefit, and having arrived 
and discharged the same, and being made tight, 
staunch, and strong, and every way fitted for the 
voyage, should proceed to Calcutta, and there being 
tight, staunch, and strong, and every way fitted 
for the voyage, should load from De Mattos’ agents 
a cargo and convey it  for freight to Liverpool or 
London. I t  is to be observed on this charter-party 
that i t  is a condition precedent to the earning of 
the freight, that the Sir William Eyre should be 
in due time at Calcutta, and there seaworthy for 
the voyage from Calcutta to Liverpool or London. 
The plaintiffs could not substitute any other vessel 
for her, and, that being so, the plaintiffs might be 
prevented from earning that freight by any 
disaster which befel the Sir William Eyre on her 
voyage outtoNew Zealand,orduring her stay there, 
or on the voyage from thence to Calcutta,or during 
her stay there, i f  the effect of that disaster was to 
render it  impracticable to tender the Sir William 
Eyre at Calcutta in due time, and in a seaworthy con
dition for the voyage home round the Cape of Good 
Hope; but that they had a vested expectation of 
earning this freight, i f  no such disaster happened. 
They had therefore in respect of this freight an 
insurable interest during the whole of the outward 
voyage. This is not, as I  understand, disputed, 
but if  authority is required for it, I  would refer 
your Lordships to Barber v. Fleming (L. Rep. 
5 Q. B. 59), and Foley v. United Fire and Marine 
Insurance Company of Sydney (3 Mar. Law Cas. 352, 
L. Rep. 5 C. P. 155; 22 L. T. Rep. N. S. 108). 
Being so situated they entered into the policy. 
In  my opinion the whole merits in this case 
depend upon the accurate understanding of the 
contract contained in  this policy.

I  must first observe on a matter which 
perhaps not strictly before your Lordships. 
I t  is stated in the appendix to the case that
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this insurance was for 4000Z. on freight valued | 
at 50001., and throughout the argument, and in 
the judgments below, the policy was treated 
as a valued policy, and consequently no question 
was discussed as to the amount to be recovered, 
nor whether the insolvency of De Mattos, and the 
consequent diminution in value of the freight in
sured, affected that amount. In  the policy itself, 
however, as set out in the appendix to the case, 
the space which, if this was the case, ought 
to have been filled up with 5000Z,, is left blank, and 
the policy is in form an open one. I t  is possible 
that the policy is miscopied, but 1 think it  more 
probable that i t  was drawn up in this form by mis
take, and that the underwriters, either from a 
sense of honour or from knowing that the contract 
could be reformed in equity, have been content to 
act on the contract as it  ought to have been drawn 
up. I  presume your Lordships would not like to 
put any obstacle in the way of such a fair proceed
ing. 1 shall therefore make no further remark on 
the amount to be recovered.

The insurance is, “  lost or not lost at and 
from Clyde to Southland, while there, and thence 
to Otago, New Zealand, and for th irty  days 
in port there,”  upon the S ir William Eyre. And 
the subject - matter is 4000Z. on homeward 
chartered freight. I  th ink that the meaning of 
this contract is that the underwriters are to in
demnify the assured i f  by any of the perils insured 
against the Sir William Eyre is, during the voyage 
from the Clyde to New Zealand, or during th irty 
days after arrival there, so damaged that in conse
quence the homeward chartered freight cannot be 
earned. In  the judgment in the Common Pleas in 
this case it  is said, The policy under considera
tion thus differs from an ordinary insurance upon 
freight. First, in that it  could not be affected by 
loss of cargo, because the freight insured was not 
for cargo in existence or appropriated during the 
risk ; next that it was not subject to general aver
age either of ship or cargo, because the freight was 
not to be earned during the voyage insured, 
and as a consequence, that the underwriter was 
not in any case to contribute to repairs of the 
ship, not even in  respect of general average. 
And lastly, thatas the freight rested in contract for 
the future employment of the ship only, i t  would 
not pass by bare abandonment to the underwriters 
upon ship, but would simply come to nothing upon 
such abandonment if justifiable, because the aban
donment would be in effect an election by the 
owner to treat the charter as at an end by reason 
of the usual exception of sea perils in the charter- 
party, and he would not be bound to incur in favour 
of the underwriters on ship any new responsi
b ility  not connected with the voyage on which the 
ship was insured.”  So far I  completely agree, and 
instead of repeating this in other words I  adopt 
this language as my own, but in what follows in 
that judgment I  do not agree. I  think that if  there 
was damage to the ship, such that though i t  was 
physically possible to repair the ship, the expense 
would be so great that, according to the rule laid 
down in Moss v. Smith (9 0. B. 104), it  was un
reasonable so to do, the owner might, as between 
him and the charterer, elect not to repair the ship, 
but to treat the charter as at an end by reason of 
the exception of the sea perils, and i f  under such 
circumstances the owner did not in fact repair her, 
the freight was totally lost by the perils, insured 
against, and not, as stated in the judgment in the

Common Pleas, by the owner’s default, for the 
owner was not bound to repair the ship. There 
would be no loss from the perils insured against, 
i f  the owner did in fact repair the ship, which, 
though not bound to do so, he had a right to do if 
he pleased. I f  indeed there had been a partial loss 
or damage, such that the owner could reasonably 
repair the ship, he was bound to do so, and if in 
such a case he declined to do so, I  should agreo 
with the judgment in the Common Pleas in saying 
that he would lose the freight by his own choice 
or default, and not by any peril insured against. 
But I  th ink that where the damage is so great that 
the owner is not bound to repair the ship, if  he 
declines to do so he would lose his freight, not by 
his own default, but by the peril insured against. 
This seems an elementary proposition, but as much 
of what I  consider the error in the judgment of 
the Common Pleas arises from not bearing it in 
mind, I  w ill proceed to state some authorities 
for it. The principle is thus expressed in tho 
judgment of the Queen’s Bench in Stringer 
v. English, &c., Insurance Company (3 Mar. 
Law Cas. 0. S. 440; L. Rep. 4 Q. B. 691): “  The 
assured, i f  he, by any means such as he could 
reasonably be expected to use, could have pre
vented the loss ”  (which was in that case by a 
sale in the Prize Court) “  was bound to use them, 
and if  the sale was directly occasioned by his de
fault, though remotely by the perils insured 
against ”  (in that case a seizure) “  he cannot re
cover against the underwriters. But the assured 
are not bound to use unreasonable exertions in 
order to preserve the thing insured; and if the 
giving of a bond or deposit of money ”  (;n the pre
sent case the repairing of the ship) “  would have 
exposed them to expense or risk of expense beyond 
the value of the object, or as the same idea is 
often expressed, if the steps necessary to prevent 
the sale ”  (loss) “  were such as a prudent uninsured 
owner would not have adopted, we think they 
were not in default, and the sale was then a total 
loss occasioned by tho seizure.”  I  do not cite this 
as conclusive, for it  is for your Lordships to de
termine whether it is correct or not, but as ex
pressing what I  think the true principle. So far 
as regards the case of a ship, i t  is very concisely, 
and I  th ink accurately expressed, by my brother 
Lush in his judgment in the court below when he 
says, “  That which in the language of maritime 
commerce constitutes the loss of a ship is damage 
to an extent not worth repairing, followed by a 
determination not to repair.”

I  must here observe that in my opinion (which 
in this respect differs from that expressed in 
the judgment of the Court of Common Pleas 
below) there might well be a state of things in 
which the assured could recover on this policy 
for a total loss of the freight, though the 
assured could not, either with or without notice 
of abandonment, recover against the under
writers on ship for a total loss. The questions 
between the assured and the two sets of under
writers are not the same. The question between 
the assured and the underwriters of the ship is 
whether the damage sustained may be so far re
paired as to keep her a ship, though not perhaps 
so good a ship as she was before, without expend
ing more than she would be worth. The question 
between the assured and the underwriter on the 
chartered freight is whether the damage can be 
so far repaired that the ship can be at Calcutta,
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seaworthy for a voyage round the Cape of Good 
Rope, without expending more than she would be 
worth. I  should have added a further term that 
Re repairs could be done so promptly that she 
ttught arrive at Calcutta within a reasonable time, 
as between the shipowner and De Mattos, were it 
Dot (or the case of Hurst, v. Usborne (18 O.B. 144), 
which seems to me an authority against this posi- 
tion. And though I  should not hesitate to advise 
your Lordships to reconsider that case if  neces- 
Nary, I  th ink it  is not necessary so to do in the 
present case.

My position therefore is that if  the ship were 
80 damaged that she could be brought to Cal- 
outta and there made seaworthy for a voyage 
round the Cape, but not without expending 
SHy lO.OOOZ., and would then, all things con- 
S1dered, be worth only say 90001, but that she 
oould by an expenditure of say 40001 be made a 
R ip  quite fit for short voyages, though not for 
such a voyage as that round the Cape, and would 
Ren be workfi say 50001, there would be a total 
i9Ss of the freight, though no total loss of the ship. 
Ao notice of abandonment whatever given to the 
Underwriters on ship could have converted that 
which on those figures was only a partial loss into 
u total one. This was decided by the Exchequer 
Chamber in Kemp v. Halliday (2 Mar. Law Cas. 
R  S. 271, 370; 6 B. & S. 723; 14 L. T. Rep.

B. 762), a case which was not cited at your 
lordships’ bar, but to which I  venture to refer 
?DUr Lordships, as the passages contained in pages 
'i to 754 of the report w ill show your Lordships 
hat the opinions I  now express are not formed for 

the first time.
I  now proceed to consider the answer to your 

hardships’ first question. That in my opinion 
Depends upon a question of fact, which 1 think is 
answered by the very important addition to the 
uase made during the argument in the Exchequer 

hamber, and now contained in the case : “  I t  is 
admitted that the sea damage which the ship 
sustained at New Zealand during the time covered 
y the policy would have justified an abandon- 
mut and claim for a constructive total loss.”  This 
au °uly mean that the damage to the ship was so 

Sreat that the Bhip could not be repaired without 
pending more than she was worth, and conse- 
luently rhat the shipowner might justifiably elect 
°t to repair her. I  th ink that under such c ir

cumstances the shipowner had a right as against 
8 underwriters on ship to come upon them for a 

°. loss. But i f  he does so, then on general 
P mciples of equity not at all peculiar to marine 

«urance, he who recovers on a contract of indem- 
y must and does, by taking satisfaction from the 

le rS°n Indemnifying him, cede all his rights in 
®pect of that (or which he obtains indemnity. 
Was held in Mason v. Sainsbury (3 Doug. 61), 

Dai d u  R and-in-Hand Insurance Company having 
m the plaintiff for a loss under a fire policy, 

a„ 6 ent*tled to recover in an action in his name 
ttie hundred. This cession or abandon-
au 16 ls a very different thing from a notice of 
q nd°nment, though the ambiguous word“ aban- 
T(l‘menl”  often leads to confounding the two. 
in ere *8 do notice of abandonment in cases of fire 
Prinrance> but the salvage is transferred on the 
in r,C1P*e °1 equity expressed by Lord Hardwicke 
Pe andal v. Cochrane (1 Yes. sen. 98), that “ the 
u'Vn°ri ,who or‘f?mally sustains the loss was the 

er> but after satisfaction made to him the in-

surer.”  In  Godsall v. Boldero (9 East, 72), the 
same principle was acted upon in  a case of life 
insurance. That case was overruled in Dalby v. 
The India and London Life Assurance Company 
(15 C. B. 365), because the principle was mis
applied to a life insurance, which is not a contract 
of indemnity; but the principle itself has never 
(that I  know of) been questioned. When therefore 
the party indemnified has a right to indemnity, 
and has elected to enforce his claim, the chance of 
any benefit from ?n improvement in the value of 
which is in existence, and the risk of any loss from 
its deterioration, are transferred from the party 
indemnified to those who indemnify, and therefore 
if the state of things is such that steps may be 
taken to improve the value of what remains, or to 
preserve it  from further deterioration, such steps 
from the moment of the eleetion concern the party 
indemnifying, who therefore ought to be informed 
promptly of the election to come upon him, in 
order that he may if  he pleases take steps for his 
own protection. And on general principles of law 
(still not confined to marine insurance) an election, 
once determined, is determined for ever, and such 
a determination is made by any act that shows it 
to be made. And therefore anything that indicates 
that the party indemnified has determined to take 
to himself the chance of benefit from an increased 
value in the part saved, and only claim for the 
partial loss, w ill determine his election so to do. 
I  may refer for an exposition of this general prin
ciple to the judgment of the Exchequer Chamber 
in Clough v. London and North Western Railway 
(L. Rep. 7 Ex. 34, 35; 25 L. T. Rep. N. S. 708.) 
In  cases of marine insurance the regular mercan
tile mode of letting the underwriters know that 
the assured mean to come upon them for a com
plete indemnity is by giving notice of abandonment, 
which is a very different thing from the abandon
ment or cession itself. This notice when given is 
conclusive that the assured, if  s till in a situation 
to determine his election, has determined to 
come upon the underwriters for a total loss, 
the consequence of which is that everything is 
ceded (to avoid the use of the ambiguous word 
“  abandoned ” ) to the underwriters. Abbott, C.J., 
in Cologan v. London Assurance (5 M. & S. 
456), says: “  I  do not consider an abandonment 
as having the effect of converting a partial into 
a total loss.”  . . . The abandonment, how
ever, excludes any presumption, which might 
have arisen from the silence of the assured, 
that they still meant to adhere to the adventure 
as their own.”  I f  before giving this notice the 
assured have already indicated by their acts, or if  
the circumstances are such that they indicate by 
their silence that they have elected to adhere to 
the adventure as their own, the notice of abandon
ment obviously comes too late. A  very good ex
ample of such a case is afforded by Mitchell v. 
Kdie (1 T. R.608), as explained in Route v. Salvador 
(3 Bing. N. O. 666). There a ship laden with 
sugar, and bound for London, was captured and 
finally taken into Charlestown, where the sugar 
was sold and the proceeds lodged in the hands of 
a person resident in Charlestown. From the state 
of political affairs at that time sugar was dear at 
Charlestown, and as Lord Abinger conjectured, the 
sugar had come to a very good market and the 
assured was satisfied and took to the proceeds. 
A  year afterwards the person in whose hands the 
money was became insolvent, and after that i t  was,
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w ith obvious justice, held that it was too late to 
come upon the underwriters for a total loss. Thus 
explained, the case is a good example of the prin
ciple stated in Stringer v. England, Sfc., Insurance 
Company (L. Rep. 4 Q. B. 688), where it  is said, 
“  As is well pointed out in 2 Phillips’ Insurance, 
sect. 1669, where the cargo still subsists in specie 
and may be recovered, the question depending on 
abandonment is, which party should be at the risk 
of the market and the solvency of agents, neither 
of which, independently of the direct effect of the 
perils insured against, concerns the insured. To 
allow the assured to change his election whilst the 
circumstances remain the same, would enable the 
assured to treat the property as his so long as there 
was a prospect of profit from the rise in the market, 
and as the property of the insurers, so soon 
as there was a certainty of loss, which would be in
equitable : qui commodum sentit sentire debet et 
onus.” I  should apologize to your Lordships for 
dwelling so long on what seems to me the principle 
on which abandonment and the necessity of notice 
of abandonment, when required, depend, had i t  
been argued at. your Lordships’ bar, on the au
thority of Knight v. Faith (15 Q. B. 649), that 
there is a technical rule of insurance law by which 
notice of abandonment must be given if the thing 
exist in specie at all, though the state of things is 
such that the underwriters could do nothing in 
consequence of the notice. I  think i t  more con
venient to postpone my remarks on that case t i l l  I  
answer your Lordships’ last question. In  the 
meanwhile, I  proceed to say that I  should be very 
sorry to throw any doubt on the principle expressed 
by Lord Abinger in the following passage in his 
judgment in Roux v. Salvador (2 Bing. hi. C. 286), 
where, after stating the state of circumstances 
which give the insured a right to treat the case as 
one of total loss, he proceeds : “  But i f  he elects to 
do this, as the thing insured, or a portion of it, 
s till exists and is vested in him, the very principle 
of indemnity is that he should make a cession of all 
his rights to the recovery of it, and that too within 
a reasonable time after he receives intelligence of 
the accident, that the underwriter may be entitled 
to all the benefit of what may still be of any value, 
and that he may, if  he pleases, take measures at 
his own cost for realising or increasing that 
value.”  But I  think this is from the nature of 
things confined to cases where there are some 
steps which the underwriter could take, i f  be had 
notice. When they can do so, I  th ink that the 
neglect to give a notice of abandonment may 
determine the owner’s election. This is a matter 
that is now of much greater practical importance 
than i t  was when Lord Abinger delivered that 
judgment. For then the assured could not learn 
that his ship had got into difficulties at a distant 
place t i l l  long after the disaster, and the under
writers could only send out orders which would 
arrive later still. Under such circumstances, a 
notice of abandonment was often a very idle cere
mony, and, in my opinion, unnecessary if  the facts 
did amount to a total loss, inoperative if they did 
not. Now, when by means of the electric tele
graph the underwriters’ orders might promptly 
reach the spot where the ship was in peril, a notice 
of abandonment may be of great practical import
ance. What would be a reasonable time and 
whether the neglect to give notice of abandonment 
does determine the election, must, I  think, depend 
in each case on the circumstances, and principally

on what steps the underwriters might take if they 
had notice. I f  there was nothing they could do, 
no notice, I  think, is required. This, I  apprehend, 
is the principle of Cambridge v. Anderton (2 B. & 
0. 691), Roux v. Salvador (3 Bing. N. C. 266), 
and Farnworth v. Hyde (2 Mar. Law Cas. O. S. 
187, 429; 18 0. B., N. S., 835; 15 L. T. Rep. 
N. S. 395). For, as has often been observed, 
a sale by the master is not one of the underwriters’ 
perils, and is only material as showing that there 
is no longer anything which can be done to save 
the thing already sold for whom i t  may concern. 
I t  conclusively determines that neither assurers 
nor assured can do anything, and consequently 
that a notice of abandonment would be but an idle 
form on which nothing could be done, and which 
therefore is unnecessary. I f  these which I  have 
submitted to your Lordships are the true principles 
on which the law depends, i t  seems to me to be 
obvious that in this case there was a total loss of 
the freight in consequence of the damage by sea 
perils being so great that the shipowner was not 
bound to repai. her. No doubt the shipowner 
might have repaired her if  he pleased, and if, as in 
Benson v. Chapman (2 H. of L. Oas. 695), he had 
elected to repair her, and had done so, though at a 
ruinous expense, the freight would not have been 
lost. But the ship in this case never was repaired 
so as to make her capable of earning the freight, 
and the insured was under no obligation to repair 
her at a ruinous cost. This brings me to the 
second question. I  cannot see how the contract 
between the plaintiff and the defendant, by which 
the latter undertakes to indemnify the former 
against loss on the freight, can be in any way 
affected by the fact that the plaintiff had made a 
contract with, other persons by which they under
took to indemnify him against loss on the ship. I f  
the facts are not such as to amount to a loss of 
freight from the perils insured against, no trans
action between the plaintiff and third persons 
could make them amount to such a loss. I f  they 
were such as to amount to a loss of the freight, i t  
can make no difference to the now defendant 
whether the plaintiff can or cannot recover for the 
damage to his ship from other persons. I t  is true 
that a transaction with th ird  persons may, as evi
dence, prove that the plaintiff had elected not to 
repair the ship, as the salo of the wreck in  Cam
bridge v. Anderton and in Farnworth v. Hyde, did. 
And so i f  the plaintiff in the present case had 
given notice of abandonment at once to the under
writers on ship and recovered from them as for a 
total loss, i t  would have afforded conclusive evi
dence that he had elected not to repair the ship. 
As i t  was, he delayed so long that I  think the fair 
conclusion of fact is that, as between him and the 
underwriters on ship, he had elected to take his 
chance of making a better thing of it  by keeping 
her as a ship to himself and coming on the under
writers for a partial loss only. I  do not go into 
the facts, as the question whether they could have 
recovered a total loss on the policy on ship or not 
is only collaterally raised in this case, but, in my 
opinion, they completely bring the case within the 
principle stated by Lord Chancellor Cottenham in 
Fleming v. Smith (1 H. of L. Cas. 530), where he 
says, “ They were sufficiently informed of what 
had taken place to enable them, i f  they thought 
proper, to take upon themselves the chance of 
the benefit of retaining the ownership of the pro
perty, instead of taking the sum which was secured
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to thorn by the policy effected with the under
writers on the vessel; and i f  they acted upon that 
opportunity of election, they surely cannot after
wards turn round and go againBt the underwriters 
as for a total loss.” I  should therefore, as at 
Present advised, have concurred w ith the Court of 
Common Pleas in their decision in Potter v. Camp
bell (ubi sup.). But I  th ink that this in noways 
affects the question between the plaintiffs and the 
Underwriters on freight. I  agree with what has 
oeen said by my brother B re tt; the plaintiffs not 
having come upon the underwriters for ship leaves 
tho ease -just as if the ship had never been insured 
at all.

This brings me to consider whether i t  was 
necessary for the plaintiffs to give notice of aban
donment to the underwriters on freight. I t  was 
argued at your Lordships’ bar that by the law of 
fnarine insurance a notice of abandoment was as 
imperatively necessary as a notice of dishonour is 
hy the law merchant on bills of exchange. On 
this I  shall submit some observations at the end of 
this opinion, but at present I  w ill assume that the 
true principle is that notice of abandonment is only 
requisite when from the state of facts it  may make 
a difference to the underwriters i f  the assured 
delays making his election whether he w ill adhere 
to the property, taking his chance of profit or 
t°ss from so doing, or come upon the underwriters 
t°r a total loss. I f  that be the principle, i t  seems 
t°  me to follow from it  that inasmuch as there was 
Nothing which the underwriters on freight could 
“ ave done to alter their position in consequence of 
? c°tice of abandonment, and that i t  would have 
oeen an idle ceremony, no notice could ever be 
Inquired, and, not being required at all, could not 
De too late. These are the reasons for which I  
unswer to your Lordships’ second question by 
Baymg that, in my opinion, no notice of abandon- 
Pmnt, either of ship or freight, was necessary to 
nable the plaintiffs to recover for a total loss on 
P6 policy on freight.

do the th ird  question, that, in my opinion, no 
otice at all being required, it  never could be out 

01 time.
,, To the fourth question, that, though I  th ink 

at under the circumstances of this case the 
Paintiffs have precluded themselves from recover- 
aft’ *or a total loss of a ship, that in  no way 
on k*6 r ‘"tits of the plaintiffs upon the policy

I now come to your Lordships’ fifth  ques-
L ° n,i t  rom  w hat I  have already w ritten , your 
deei • iPS PercR've th a t in  m y opin ion the

— of the case really should depend on 
ind'anSW6r *° question. I  have already
du ? ai ed ttmt I  think that the assured so con- 
Wr i d themselves as to discharge the under- 

1 ®rs °n ship from the liability for a total loss, 
ben k assured took to themselves the chance of 
so trom retaining the ship as their own, and 
the f  -6 t l̂e' r  election as to the ship. But as to 
bee r?1Sbt, I  can see nothing which could have 
of a done by the underwriters if the idle ceremony 
suw™ °tloe b;|d been gone through. I t  was indeed 
have Sted th® underwriters on freight might 
vyrj te 111 ade some arrangement w ith the under
go-, PS °n ®b‘P> by which they were to repair the 
tend Be?d her on, and, in  the name of the owners, 
espe6̂  i, I  to De Mattos. But in all cases, and 
Pract' i oases insurance, we look to what is 

l°ally possible, and not to remote theoretical

imaginations. I f  it  could be shown that the delay 
in  this case, which was certainly considerable, had 
in  any way altered the position of the under
writers, i f  there was anything which they could 
have done, if  the claim had been made on them at 
the time when the disaster happened at New Zea
land, or in the interval, which they cannot now do, 
or if  any prejudice had been sustained by them in 
consequence of the delay, the case would be 
different. I  should then have to consider whether 
the prejudice sustained was sufficient to give rise 
to a preclusion. But, as the facts are, there is 
nothing of the sort. I  therefore answer your 
Lordships’ fifth question by saying that, in 
my opinion, there was no such conduct as to 
discharge the underwriters from their liability 
upon the policy on freight.

The answers to those five questions would an
swer the sixth and last, were i t  not that I  have 
reserved to this time the discussion of the pro
position argued at your Lordships’ bar, that there 
is a teohnical necessity for a notice of abandon
ment in a case of marine insurance, whether any 
use can be made of i t  or not, and whether the 
failure to give it works any prejudice or not. I t  
was Baid it  was required by the law merchant as 
to insurance, just as notice of dishonour is required 
by the law merchant on a bill of exchange. Such 
is the law in some foreign countries, but I  w ill 
submit to your Lordships my reasons for thinking 
that it  is not and never was the law of England. 
Emerigon, in the first section of the 17th chapter 
of his celebrated Treatise on Insurance (vol. 2, 
p. 207, of the edition by Boulay Paty, 1827), states 
that by the general law merchant, or, as he calls 
it, “  le Droit des Nations,”  there was no need for 
any notice of abandoment, the contract being one 
of indemnity only. I  do not pretend to have 
made any research myself as to what was the 
ancient law merchant, but from Emerigon’s high 
character for learning and research I  assume that 
he is correct. He then proceeds to say that the 
law merchant did not prohibit persons from 
making a stipulation that under certain stipu
lated circumstances the subject matter of the as
surance might be abandoned to the underwriters, 
who then should pay the whole sum assured, w ith
out having any option merely to indemnify the 
assured. And he observes that doubtless the 
usual clauses to that effect gave rise to established 
rules on the subject. He then cites from Gasa- 
regis three rules from Emerigon seems to con
sider as truly stating the law merchant on the 
subject. They are as follows :—1. That the aban
donment is a form which is sufficiently complied 
w ith by the simple fact that the assured demands 
from the assurers payment of the Bole sum in 
sured. 2. That the assured may, without having 
recourse to abandonment, recover the salvage, and 
claim payment from the assurers of an average 
loss only. 3. That in case of total loss abandon
ment is an idle form, “  le délaissement est une for
malité inutile.” The editor of Emerigon observes 
in a note that the first and th ird  of those rules aro 
not the law of Prance at this day. And Emerigon 
points out that all this was in Prance (and, in con
sequence, in those countries which have adopted 
the French law) altered by the positive enactment 
contained in the celebrated Ordonnance de la 
Marine of 1681, by the 46th article of which i t  was 
enacted that “  No abandonment shall be made 
except in case of capture, “ shipwreck, bris” (a
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word for which I  know of no English equivalent, 
“  breakage”  or “ fracture ”  not being used in this 
technical sense), “  stranding, arrest of princes, or 
total loss of the things assured, and that all other 
losses shall be deemed average losses only.”  On 
this Emerigon treats at great lengths in the fol
lowing sections of the 17th chapter. There seems 
to have been at first much controversy and dis
pute as to the true effect of the enactment, but i t  
seems to have been finally settled in Prance that 
the assured could never recover for a total loss 
without abandonment, even though the thing 
assured was totally destroyed. •• Such,”  says 
Emerigon (c. 17, s. 6, vol. 2, p. 252), “  is the enact
ment of our Ordonnance, to which we must sub
m it.”  And i t  was further established that when 
any of the events specified in the 46th article had 
happened, the assured might by giving notice of 
abandonment recover for a total loss, though the 
thing insured was quite safe and uninjured. This 
Emerigon justifies, or at least accounts for, by 
saying that the Ordonnance created a presumption, 
which was juris et de jure, that where any of the 
first five cases had happened the thing was lost. 
This was carried so far that where a ship was 
stranded and got off without in jury either to 
herself or cargo, the owners of the cargo were 
permitted to give notice of abandonment and 
recover as for a total loss. This highly artificial 
conclusion was corrected by a supplemental ordon- 
Dacce of 1779, but t il l then i t  remained the French 
law: (see Emerigon, c. 17. s. 2, vol. 2, p. 212.) Now 
the enactments of the French law, contained in 
the ordinance of the Marine, can have no force in 
England, except in so far as they have been adopted 
into our law. As far as regards the law that by 
giving notice of abandonment the assured can 
recover for a total loss, because by a presumption 
juris et de jure the property is to be taken as lost 
in law, though it  is safe in fact, i t  certainly is not 
the law of England, and never was. In  Hamilton 
v. Mendez (2 Bur. 1198) Lord Mansfield strongly 
laid down the doctrine that a policy of marine 
insurance is a contract of indemnity, and that “  if 
the thing in truth was safe, no artificial reasoning 
shall be allowed to set up a “  total loss.”  No one 
would for a moment now venture to contend 
that a notice of abandonment could in England 
entitle an assured to recover as for a total loss on 
a policy on goods if the ship was captured, though 
set free, or wrecked but the cargo saved uninjured, 
or in a case of simple stranding. So far the law 
of the Ordonnance is clearly not adopted in Eng
land. Even in the case where the loss is at the 
time of the notice of abandonment total, though 
capable of being reduced by a change of circum
stances to a partial loss (Lean v. Hornby, 3 E. <fe 
B. 180), the assured (unless in the very uncom
mon case of the notice being accepted) cannot 
recover as for a total loss if that change of cir
cumstances does occur before the trial. Nor can 
it  be for a moment contended that a notice of 
abandonment is essential to the assured’s right to 
recover for a total loss where the loss is in fact 
total. But though in no one of these cases has the 
French enactment been adopted in the English law, 
i t  is argued that i t  has been so adopted as, in the case 
of what is somewhat unhappily called a construc
tive total loss, to render a notice of abandonment 
a necessary technical preliminary to an action for 
the total loss, though i t  is not required for any 
useful purpose, though no prejudice has been

sustained for want of it, though the loss at the 
time of the trial still continues total, and though, 
according to Casaregis, as cited and approved of 
by Emerigon, the law merchant looked on the 
notico of abandonment in case of total loss as 
being une formalité inutile. I t  is unnecessary to 
refer to any English decisions prior to the great 
case of Roux v. Salvador. A ll the authorities 
bearing on the point were, I  believe, cited and 
considered in the elaborate judgments delivered 
in that case ; and the decision of the Court of 
Exchequer Chamber was that no notice of aban
donment was necessary, because, as stated by Lord 
Abinger (3 Bing. N; C. 281), “  Neither the as
sured nor the underwriters could at the time when 
the intelligence arrived exercise any control over 
the goods, or by any interference alter the conse
quences.”  I t  may be, however, convenient to 
refer your Lordships to the portion of Mr Phillips’ 
Treatise on Insurance in which he treats on this 
subject. I  know of no text writer who treats the 
law of insurance with more learning, and cer
tainly of none who treats it  with as much sound 
sense and appreciation of the bearing of the doc
trines laid down on practical business. I t  is, 
however, to be borne in mind that he writes in 
America, and that, as he clearly states in sect. 
1536 (vol. 2, ed. 3, p. 271), “  I t  is a general rule in 
the United States that if the ship or goods 
insured are damaged to more than half of the 
value by any peril insured against, or more than 
half the freight is lost, the assured may abandon 
and recover for a total loss.”  He adds in sect. 
1536, “  This rule of abandonment on account of 
loss over 50 per cent, of the value of the subject 
makes the most material difference between the 
American and English jurisprudence, relative to 
total loss and abandonment, and is to be kept in 
mind in examining the decisions of the tribunals 
of the two countries. This rule, and that rule in the 
United States whereby the validity of the aban
donment is tested by the circumstances existing 
at the time of making it, instead of the time of 
bringing the suit, as in England, give a wider 
tange to constructive total loss and aban
donment in the United States.”  Bearing this 
distinction in mind, anyone who wishes to 
understand this subject w ill derive great as
sistance from perusing the whole of M r Phillips’ 
17th chapter on total loss and abandonment. 
I  w ill only refer your Lordships to sect. 
1491, where he says, “  An abandonment being 
a transfer, i t  can be requisite only where there is 
some assignable transferable subjects on which 
i t  can operate.”  “  When nothing remains to be 
assigned or transferred, an abandonment is 
useless and unnecessary.”  And to sect. 1494, 
where he observes, “  But the better rule in 
such case is that if the insured neglect to aban
don, he shall recover only according to the state 
of things at the tria l ; since, as we shall see, 
under a declaration for a total loss he may recover 
for a partial loss, and the underwriter ought to 
have the advantage of whatever may occur to 
make the loss partial so long as the assured 
delays to elect a total loss. I f  he has judgment 
for a total loss, this is equivalent to au abandon
ment and gives the underwriter a right to salvage.” 
And to sect. 1497, where he says, “  The distinction 
mentioned above as to recovering a total loss 
without abandonment is to be observed, viz., that 
the assured is charged with the proceeds in the
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adjustment of the loss as in a salvage loss, though 
!'he same may not have actually come to his 
fiands. This circumstance being borne in mind 
jvdl reconcile most of the decisions on this sub- 
.lect which otherwise would appear to be directly 
contradictory according to the language com- 
fflonly used by the courts, which must, however, 
be constructed in reference to one or the other de
scription of case under consideration.”  Your 
Lordships w ill appreciate the shrewdness of the 
latter part of this remark if  you examine the 
v&rtous dicta cited in Roux v. Salvador and Knight 
v- Faith. To return to the English authorities, 
jhe decision of the Court of Exchequer Chamber 
1,1 Roux v. Salvador was, as far as I  can learn, 
received with general approbation at the time, 
f  here was, however, one exception. Lord Camp
bell never could be brought to think i t  right. In  
the case of Fleming v. Smith (1 H. L. Ca. 513), the 
counsel for the appellants (the Attorney-General 
Jervis, afterwards Chief Justice, and Sir S. Thesi- 
3er, now Lord Chelmsford) argued, as I  think 
logically, from the decision in Roux v. Salvador, 
that notice of abandonment could not be in any 
case required except where there is something 
which could be done by the underwriters in conse
quence; and then the failure to give notice of 
abandonment might be material as determining 
the election which the assured had, whether to 
treat the loss as total or not. This, as I  have 
already stated to your Lordships, is what I  con- 
mder to be the law. Lord Campbell was of a 
j rerent opinion, and in his opinion says, ‘‘ The 
aw therefore requires that notice shall be given 

!n order to convert a constructive into a total 
oss; ”  but though that was his opinion, it  was 

b°t the judgment of the House of Lords. Lord 
. ofteriharn (and Lord Brougham concurred 
ln his opinion), carefully puts the decision 
exclusively on the ground that the assured had in 
act elected to treat the loss as a partial loss only, 
his studied silence on his part may prevent us 

saying that he differed from Lord Camp
ed; but he certainly did not express anyconcur- 
cuce with him. After this in the Queen’s Bench, 

th 60 ^JOrt̂  Campbell was Chief Justice, there arose
case of Knight v. Faith (15 Q. B. 649.) The

anner in which that judgment came to be deli- 
cred was very peculiar. There was a very brief 

g  Se stated for the opinion of the Court of Queen’s 
ench. On the statements in it  the court came to 

“ ^.hhhclusion, as stated in the judgment, that 
fit Vi t rePa‘rs might have been sufficient again to 
th (*er’ ^ le ahiP’ f°r navigation,”  and the court say 
agat’ though she was sold, “  we are of opinion that 
la '-he insurers the sale is not shown to be

lui. Ou such facls the assured could never 
jjeVe recovered for a total loss, even if  

had delivered all possible notices of aban- 
from the first to last. Yet the 

k r t forced the council to amend the case 
ab 1?ser*,mg a statement that no notice of 
rataiT 0nment was given,and pronounced an elabo- 
u ® lodgment on a point which i t  was wholly 
r „ ecessary to notice, except for the purpose of 
<lUr° ^ ‘ssent from the decision of the Exche- 
cand Chamber in Roux v. Salvador. I t  should in 
of n,°Ur’ however, be added that the other judges 
fhinl^ ! ° Urt io*De(f Lord Campbell in this. S till I  
sarv f  °at t ^e fa°f that a judgment was not neces- 
al«a - ^ e. decision of tho case before the court

>s diminishes its authority. And I  think that

on perusing the judgment in Knight v. Faith it  
w ill be found that no argument is produced which 
had not been used in Roux v. Salvador, and that 
no new authority is produced except Lord Camp
bell’s own opinions in Fleming v. Smith, and a 
passage from the judgment of Cottenbam, L.O., 
in Stewart v. Greenock Marine Insurance Corn- 
p my (2 H. of L. Ca. 159). The question in 
that latter case was what passed to the under
writers on ship, who were liable for a total 
loss of ship. They raised the very question 
alluded to in t.ho section 1497 of Phillips already 
cited. The ship having been destroyed just before 
she entered the docks, kept together as a ship so 
that she entered the docks, delivered her cargo, 
and so earned freight, and the underwriters on 
ship said they were entitled as salvage to the 
freight thus earned after the disaster. This House 
decided that they were entitled to the benefit, 
on the precise principle long before laid down in 
Randal v. Cochrane, and the other cases I  referred 
to in the beginning of this opinion, that the plain
tiffs “  claiming as upon a total loss must give up 
to the underwriters all tho remains of the property 
recovered, together with all the benefit or advan
tage belonging or incident to it .”  But I  eannot 
see how, or in what way, the assertion of the doc
trine that recovering for a total los3 operates as 
a cession of everything, can be said to amount 
to the assertion of that other doctrine that 
the handing in a notice of abandonment is a con
dition precedent to the right to claim for a total 
loss. And as it  seems to me, every dictum cited in 
Knight v. Faith is capable of being reconciled with 
the judgment of the Exchequer Chamber in Roux 
v. Salvador, i t  it  is only borne in  mind that the 
abandonment or cession consequent on recovering 
for a tola!loss is one th ing; the notice of aban
donment supposed to be a condition precedent to 
claiming for a total loss is another.

I  have dwelt on this point at perhaps unneces
sary length, for all that it is necessary to decide 
in this case is that where there is nothing to 
abandon no notice is requisite. I  have therefore 
to conclude by saying, in answer to your Lordships’ 
last question, that in my opinion judgment ought 
to be for the plaintiffs in the cause, the respondents 
in your Lordships’ House.

B ram w ell , B.—My Lords : In  this case I  think 
i t  convenient to consider (though i t  has been 
already done in the judgments delivered), the 
precise effect of the contract the plaintiffs seek 
to enforce. The owners of the ship, Sir William 
Eyre, had entered into a charter-party with Do 
Mattos, whereby the ship, then on a voyage to 
Hew Zealand, was to proceed to Calcutta and there 
load a cargo for Liverpool or LondoD, to be pro
vided by him. The contract in question is a 
policy of insurance by the owners (now represented 
by the plaintiffs), whereby the underwriters (the 
defendant being one), insured against certail perils 
of the seas, which might happen on the voyage 
then in progress to New Zealand, preventing the 
owners from earning or being entitled to earn the 
charter freight. Aud the policy is to be taken to 
be a valued policy, and 40001. the value. The in
surance did not extend to the voyage from New 
Zealand to Calcutta,thestay there, nor the voyage 
home. In  effect, therefore, the insurance was 
against perils on the voyage to New Zealand which 
should prevent the ship gettingtoCalcutta in such 
a state as to give the owners a right of action
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against DeMattos i f  he did not load the cargo, and 
in such a state as should enable the vessel to briDg 
the cargo home loaded, and earn the freight. For 
if  De Mattos had loaded the cargo, and if owing to 
perils covered by the policy (perhaps undiscovered 
at Calcutta), the vessel had failed to bring the 
chartered cargo home, I  apprehend the under
writers would have been liable.

I t  seems to me, therefore, with groat re
spect, that on this policy there might have 
been a partial or total loss of the ship. I  
am not speaking of what is probacle, but i t  is 
possible, I  suppose, that the ship might have 
been so injured on the outward voyage as to be 
unseaworthy for a whole cargo; it  is possible that 
the charterer, though having a right to refuse to 
load an unseaworthy ship or a partial cargo, might 
have elected to do so. In  such case there might be 
a partial loss. And i t  is, I  suppose, possible that a 
peril covered by the policy might have injured the 
ship in such a way that i t  became necessary to 
jettison a part of the cargo on the home 
voyage, and yet the rest might be carried home in 
the ship and freight earned. This, also, I  con
ceive, would he a partial loss, and without a total 
loss of the ship. So also, i f  by perils insured 
against the ship had been disabled from reaohing 
Calcutta by an agreed time in the charter, or not 
in time to make the voyage the same as the charter 
provided for. I  do not know that it  is necessary 
to enter into these speculations, but to my mind 
they help to clear the matter.

I t  seems, to me, then, that the insurance was 
that perils of the seas on the voyage to New 
Zealand should not destroy or prevent the 
right of action against De Mattos to accrue 
on the ship’s arrival at Calcutta, and his re
fusal to load, and should not prevent the earning 
of the freight, if he performed his contract to load. 
Whether such an insurance should he called an in 
surance on freight is only a question of words. But 
i t  is very important, in most cases, to use the right 
words. Certainly this insuranceis practically more 
an insurance on ship in respect of freight than on 
the freight. For i f  the ship sustained no damage 
on the voyage to New Zealand from perils insured 
against, there could be no claim on the under
writers. This, perhaps, is true of all insurances 
on chartered freight t i l l  the cargo is loaded, For, 
t i l l  then, nothing that can happen to the cargo, or 
its carriage, can be in  question. I f  Willes, J.’s 
expression is accurate in  this respect, this is 
wholly an insurance on the ship. He says, “ The 
policy was in its nature therefore against total loss 
of freight by total loss of ship.”  Of course I  do 
not mean that all the incidents of an ordinary 
insurance on ship attach, nor that none of those 
on freight do.

I t  seems to me that the before statement of 
the case answers the first difficulty put on 
hehalf of the defendant, viz. that De Mattos’ 
insolvency or the destruction of the ship by the 
cyclone was the cause of the plaintiffs’ loss of the 
freight. This is not so. For the perils on the 
outward voyage had put the ship into such a con
dition that the plaint)ffshad not the right of action 
against De Mattos for not loading. They thought 
they had when the vessel arrived at Calcutta, and 
so probably did De Mattos’ agents. But they 
thought so because they did not know the true 
state of the facts. Had they sued De Mattos he 
would have had an answer that the ship was not

P otter  an d  others . [H .  of L .

seaworthy. Nor could they have said in reply 
that they were ready to make her so within a rea
sonable time. For her state was such that on its 
being known to them they would not have been 
ready to do so. One of the losses, therefore, 
insured against, viz., inability to enforce the 
charter against De Mattos, accrued by reason of 
perils insured against. The assured would in
deed probably, as the charter freight was higher 
than the market rate, have lost the benefit of 
the charter by reason of De Mattos’ refusal or 
inability to load, even though they had not lost it 
through perils of the sea. But the loss would 
have been different. They might have recovered 
damages from him, or proved against his estate. 
No doubt they would not in  this way have got
40001., but they would have got something. I  
agree with the illustration of Willes, J. of the 
house left out of repair and subsequently burned 
down, and with that of Sir George Honyman, of 
an injury to a man’s leg which a subsequent in
ju ry  made i t  necessary to cut off. I  think, 
therefore, there was a loss of the chartered freight 
by perils insured against, loss which accruod, and 
gave a vested cause of action when the ship was 
damaged by taking the ground at New Zealand.

Another difficulty made for the defendants was, 
that as the ship remained in specie, and could 
have been repaired so as to carry the cargo and 
earn the freight, and the assured did not think fit 
to repair, but abandoned the ship to the under
writers on ship, therefore the freight was lost 
not by perils of the sea, but by the voluntary act 
of the plaintiffs. I  th ink the answer to this is 
that i t  was not their voluntary act, but one to 
which they were practically compelled by the ex
tent of the damage. I f  this argument is good, it  
must apply to every case of insurance on freight, 
where the ship remains in specie. But this is not 
pretended. I  think, therefore, there was a loss 
of the thing, or one of the things, insured by 
perils insured against. But the great question is, 
was there a total loss f

I  th ink this question ought to be and is un
affected by there having been an insurance on 
ship. For suppose there had been none, then 
the ship, or her materials, would have belonged 
to the assured, who would have broken her 
up or sold her to be broken up. In  that case 
they would own the salvage of the ship, instead 
of the underwriters doing so. And indeed in 
this case the Court of Common Pleas held 
that the abandonment was ineffectual. There 
is no estoppel on that matter between the present 
parties, and the question there decided would 
have to be reconsidered in this case. But it  
seems to me immaterial whether the ship was in
sured or not, whether validly abandoned or not. 
In  any case, i f  she was so damaged by the perils 
insured against that a prudent owner would not 
repair her, her owners were rendered practically 
unable to enforce the charter-party against De 
Mattos, and so there would be a total loss of the 
chartered freight, actual or constructive. Now there 
wasadamage or loss to such an extent. But the ship 
though so injured remained a ship, and could have 
been repaired so as to earn the freight, though at a 
loss. The loss of the ship, therefore, though total, 
was what is called constructive, an unfortunate 
expression, but one for which I  know no substitute. 
I t  was actually a total loss, the materials of the 
ship remaining in the form of a ship. In such a
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case i f  the materials cannot be kept together as a 
ship at an expense less than their value as a ship 
^hen so kept, plus their value as materials not so 
kept together, the vessel is totally lost, or rather 
the loss of the vessel is total. One might put a 
case where the loss was greater where the vessel 
held together, than where i t  fe ll to pieces ; as 
Where a vessel went on shore and broke to pieces 
without damage to the materials, the ship breaker’s 
labour would be less than i f  the materials remained 
together in the form of a ship. These are very 
trite and obvious remarks, but I  hope as this case 
has been discussed as one almost depending on first 
Principles, that they may be forgiven, as i t  is very 
desirable in such a discussion to keep elementary 
matters clearly in view. Whether this should be 
ealled an actual or constructive total loss seems to 
me very doubtful. I  incline to think i t  was an 
actual total loss of the freight by a constructive 
total loss of the ship. The damage or loss to a 
ship may be absolutely or necessarily total, as 
where it  is burned or sunk 10 a hopeless depth, 
ht may be total where i t  remains in specie afloat 
° r ashore. In  that case i t  is so, or not, at the 
option of the assured. He may, i f  he thinks fit, 
treat the loss as partial, and repair her. I t  is 
devious that except in cases of valued policies the 
question is comparatively unimportant. In  the 
°ase of a valued policy the question may be much 
more important. But in both sorts of policies 
where the ship remains in specie, afloat or ashore, 
hough the loss is really total, though she is 

Practically lost as a ship, and what remains is the 
materials of a ship fastened together in the form 
dt a ship, the option is with the assured to keep 
113 ship or his salvage, and claim for a partial 

_°ss, or to claim for a total loss, giving up his 
mterest in the ship or its materials to the under
writers. This is abandonment. I t  always sup
poses there is something to abandon, something to 
rl I f  the ship is burned, or sunk to a hopeless 
epth, there is nothing to abandon. So i f  she is 
joshed to pieces on the shore there is no ship to 

a andon; by the destruction of the ship the loss 
the ship is total, and the pieces as a conse

quence belong to the underwriter. What would 
6 the law in the supposable case of the ship 
eing rebuilt of the old materials, to whom she 

f u belong, and what consequences would 
low as to other matters, i t  is not necessary to 

^  nsider. I t  is enough to say that where the 
,.mg exists, as i t  is called, in specie, in such con- 
i ' 10,1 as to be capable of utilisation as the thing 
a l f a s s u r e d  to claim for a total loss must 
g andon ; where i t  does not so exist he need not. 
otli ^ .s *s equally true of goods and of every 
al leJ’ subject of insurance. Now here there was 

- la te ly  nothing to abandon. To hold that it  
ai s Necessary to abandon, or to give notice of 

andonment, would be to hold, not that it  was 
w^ esaary to do, but to say, something. For let 
don K ight be said, nothing would thereby be 
j A ,110 possible effect could follow. I  cannot 
can v,Qe not,‘oe abandonment in the case, and I  
the hard'y think what words could be used. I f  
(j0l^ were that all right to the freight was aban- 
riehi were idle words, for there was no such
und n°- r ‘^bt at all. I t  is suggested that the 
Pro erwr‘*'ers might have chartered a ship and 
(.at,b°Hed to De Mattos to let them briDg home the 
b ilu° ®ut P°wer to do this, and the possi- 

y of their doing it, would not be anything,

nor the consequence of anything abandoned to 
them. I t  would not be a right at all, much less 
a right acquired by abandonment. I t  might 
equally be done by them though there was no 
abandonment. But this is the utmost that can 
be suggested; as there was nothing to be done, 
as nothing could be abandoned, nothing, no right, 
I  th ink it  was not and could not be necessary for 
the assured to say they abandoned, nor conse
quently to give any notice thereof. I  beg to refer 
to the judgments of Cockburn, C.J. and Lush, J. 
on this point, to which I  cannot profitably add.

But i t  is argued that though no notice of aban
donment may have been necessary, or possible, 
yet that the assured ought to have given notice 
that they elected to treat the loss as total. That 
is, that they elected not to repair the ship, and so 
qualify themselves to enforce the charter against 
De Mattos. I  may observe in passing that I  
could not find as a fact, acting as juryman, that 
they could have repaired the ship in time for i t  to 
be ready for the adventure for which De Mattos 
agreed to find the cargo, and indeed, as the case 
stands, I  should think he might have refused on 
the ground that the ship was a year over
due. But on the question of giving notice of 
their election, i f  they were bound to do so, 
i t  must be by virtue of some general rule of law, 
or some rule of insurance law, some im
plied part of the contract of insurance. I  know of 
no such rule, either of the general or particular 
law. I  know of no rule which compels a person, 
having an option, to give notice which way he 
exercises it, where the position of the other party 
would not be effected by the giving or withholding 
of notice, when his conduct would not be regulated 
thereby. On this point I  refer to the judgment 
of Lush, J.

The opinions in favour of the defendants seem 
to me to be influenced by a fallacy, which 
may be thus expressed. The plaintiffs, i t  is 
argued, are prosecuting the voyage or adventure 
t i l l  they give notice of abandonment of the ship ; 
therefore they are prosecuting what would 
give them a right to the fre ight; therefore 
there could not be a total loss of freight at 
that tim e ; and that time was long after the 
damage, and therefore the total loss was not then 
actual. In  a sense this is true. But as soon as 
the ship is abandoned there is a total loss of 
freight, or rather that which was doubtful when 
the damage happened is by the abandonment of 
the ship ascertained to be a total loss of the freight. 
Suppose instead of abandonment, and instead of 
destruction by the cyclone, the assured had them
selves broken up the ship at Calcutta, would not 
the loss of freight then have been total ? No doubt 
the cause of action would have accrued when the 
damage happened at New Zealand, and from that 
date the statute of limitations would run ; but the 
character of the loss would be doubtful t i l l  the 
owners of the ship elected to treat the loss of ship 
as total. Suppose this had been a case of a sub
charter, viz., that the owner had chartered to the 
assured, who had sub-chartered to De Mattos. 
Whether in such case there would be a total loss 
of the sub-chartered freight would depends on 
whether the shipowner elected to treat the loss of 
the ship as total. So here, though the owners and 
the persons with whom De Mattos made his 
charter are the same, yet i t  is on their election as 
owners to treat the ship as totally lost or not that



80 M ARITIM E LAW CASES.

H. op L .] R a n k in  a n d  o th e r s  v. P o t t e r  a n d  o t h e r s . [H . op L.

their total loss of freight as letters of the ship to 
charter depends. They fill two characters, owners 
and parties to the charter; on their election in 
the former character depends their loss in the 
latter. W ith great respect this seems to me the 
answer to the argument in the judgment of the 
Common Pleas. I  th ink their judgment for the 
defendants arises from not adverting to this con
sideration. No doubt had the owner repaired the 
ship the loss of freight would not have been total, 
supposing the repairs in  time for the voyage for 
which De Mattos undertook to find a cargo, 
which, i f  i t  were in controversy, I  could not 
find in the plaintiff’s favour. True it  is also 
that for a long time the plaintiffs thought 
they could and would repair, but when they 
found out they practically could not, and so 
would not, the loss of the freight, t i l l  then in 
doubt, became certain and fixed. On these 
grounds I  th ink no notice of abandoning of the 
freight was necessary.

On the question of whether if  notice of 
abandonment was necessary i t  was given in 
time, I  feel this difficulty. Thinking none 
necessary, I  am yet to say when i t  ought to 
have been given—whether the assured used due 
diligence in the performance of a duty which did 
not exist? I  come to the conclusion that if it  was 
necessary to give it, i t  was not given in time. I  
agree with the reasoning of Willes, J., on 
this. I f  is a rule that where a man is put on 
informing himself, he is in the same position as 
though he had notice. I  think that what had 
happened was enough to make the assured bound 
to inform themselves as to the extent of the 
damage. I  think their delay in doing so was un
reasonable, bearing in mind that the stay in New 
Zealand was attributable, in part at least, to their 
own misconduct in breaking the law.

Further, I  incline to think the question raised by 
Willes, J., should be answered unfavourably to the 
assured. I  think that (as a matter of fact, not as 
a matter of law) the vessel should have been taken 
to Sydney to be examined : (See Gernon v. Royal 
Exchange Assurance Company, 6 Taunt. 383.) On 
this part of the case I  feel great doubt, arising 
from the complication of the facts and the conflict 
of opinions. Dealing generally with the case, I  
cannot but think that much of the difficulty has 
arisen from the unusual nature of the policy and 
the peculiar circumstances of the loss, the delay, 
the insolvency of the charterer, and the subse
quent destruction by the cyclone. For suppose 
the ship safe and arrived at Calcutta, the charterer 
ready to load, a policy on the freight extending to 
perils at and from Calcutta, and the day before 
the loading began the ship driven ashore by a 
storm, and so damaged as certainly and obviously 
not worth repair, in short, a constructive total loss, 
would abandonment then have been necessary, 
and of what ? There would have been, could have 
been, nothing to abandon. But that case does not 
in substance differ from the present. Suppose 
that instead of the vessel proceeding to Calcutta 
her state had been known in New Zealand, and 
that she was not worth repair, and suppose there 
had been no insurance on ship, but her owners had 
kept her there existing in form as a ship, but used 
as a coal hulk only, would there not have been a 
total loss of this freight, and would notice of 
abandonment have been necessary P I t  seems to 
me clearly not.

I  answer your Lordships’ questions as follows : 
To the first, yes ; the second, no; the third, no ; 
the fourth, no; the fifth, no; the sixth, for the 
respondents.

M artin , B.—My Lords : I  assure your Lord- 
ships if  I  had merely consulted my own feeling I  
would rather not have delivered my opinion upon 
this case; but having read very carefully the 
judgments delivered in the Court of Common 
Pleas and in the Exchequer Chamber, and having 
arrived at the conclusion that the judgment of the 
Court of Common Pleas and that of my brother 
Cleasby in the Exchequer Chamber are right, I  
th ink it  my duty to state the reasons which have 
led me to that conclusion, especially as your Lord- 
ships w ill find yourselves obliged in determining 
this case to decide what is the effect of a con
structive total loss of ship upon an insurance on 
freight. Under these circumstances your Lord- 
ships w ill excuse me for bringing before yon my 
view, and the more so as i t  is not exactly that 
either of my brother Cleasby or of the Court of 
Common Pleas.

This is an action upon a policy of insurance 
on freight, and the main question arises upon 
a novel state of facts. Nothing similar, so far 
as I  know, has been the subject of decision 
in a court of law. A  ship called the Sir 
William Eyre had sailed from the Clyde on a 
voyage to New Zealand, to deliver cargo and 
passengers at two places, viz., Southland and 
Otago. After she had sailed a charter-party was 
executed on behalf of the plaintiffs, who were 
mortgagees in possession and a Mr. De Mattos 
whereby i t  was agreed that the ship after having 
discharged her cargo at New Zealand should pro
ceed to Calcutta, and there load from the agents 
of De Mattos a fu ll cargo of merchandise for 
England for freight, 4i. per ton. I t  was also 
provided that the ship should be consigned 
to De Mattos’ agents at Calcutta. On the 
16th Feb. 1863, a few days after the date of 
the charter-party, the policy now sued upon 
was effected. I t  is in the common printed 
form. The risk was “ lost or not lost, at and 
from the Clyde to Southland, whilst there, and 
thence to Otago, and for th irty days in port there 
after arrival.”  The subject insured was “  40001. 
homeward chartered freight.”  The freight was to 
be earned on the voyage from Calcutta to England. 
The perils insured against were to be incurred 
on the voyage from the Clyde to Otago, and th irty 
days after arrival. The plaintiffs to succeed must 
therefore establish that the freight from Calcutta 
to England was lost by a peril which occurred on 
or before the 5th Aug. 1863, when the last of the 
th irty  days expired, and their contention is that 
the facts stated in the special case do so. The 
material ones are these: The ship arrived at 
Southland on the 23rd April 1863, and remained 
there until the 1st July. Whilst there she sus
tained very considerable damage. Upon the 4th 
July she arrived at Otago, and there discharged 
the remainder of her cargo. W hilst there she was 
surveyed, but there was no dry dock, and the 
extent of damage could not be ascertained. And 1 
th ink it must be taken that the roaster acted bond 
fide, and believed that with some temporary repairs 
the ship would be capable of proceeding in ballast 
to Calcutta, and there made fit to carry the char
tered cargo to England and earn the freight. The 

I temporary repairs were not commenced until Feb.
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1864, and the ship remained at Otago (Port Chal
mers) until the 14th April. 'The cause of the 
delay is thus stated in the 14th paragraph of the 
case: “  The Sir William Eyre remained at Port 
Chalmers until 14th A p ril 1864, being prevented 
solely by want of funds from making the necessary 
Preparation to proceed to Calcutta; the master 
had not sufficient funds to defray the ship’s 
charges and disbursements, and the liabilities 
which she had incurred in New Zealand, and not 
hcing able to raise such funds in New Zealand, nor 
-Messrs. Dalgetty, to whom the ship was consigned 
at Otago, being w illing to advance him the money 
he required for the purposes aforesaid, he was 
obliged to wait until he had obtained a sufficient 
remittance from the plaintiffs.”  W hilst the ship 
was there the master, in order that she might not 
he wholly unproductive, used her to store coal, and 
earned upwards of 7001. for storage rent. On the 
14th A pril she sailed for Calcutta, and arrived 
there on the 7th June. The master immediately 
went to the agents of De Mattos, and applied to 
them to carry out the charter. A  copy of i t  had 
several months before been forwarded to them, but 
hie Mattos had become insolvent in the December 
Previous, and they had provided no cargo, and 
absolutely refused to provide any, or to have any
thing to do with the ship. The ship was after
wards put into a dry dock and surveyed. On 
he 2nd Aug., upon the receipt in the United 

■h-ingdom of the survey, dated 8th June, the plain- 
tiffs gave notice of abandonment of the ship to 
he [underwriters on ship, and of freight to the 

defendants, the underwriters on the freight, 
-‘-^either were accepted. The ship in her damaged 
state was of the value of 30001. On 8th Oct. the 
®bip was stranded in a cyclone and became a 
Wreck. Paragraph 24 of the case is as follows :— 

I t  is admitted that the sea damage which the 
h'P sustained at New Zealand during the time 

?°vered by the policy was such as would have 
justified an abandonment, and claim for a con
d u c tive  total loss.”  There are some other Btate- 

ents in the case, but the above are the material 
ones.
u Up°n these facts i t  was contended, first, that 

ere was a loss of the freight insured by 
Perils of the sea at New Zealand, by reason of 

6 damage sustained at Southland before the 
.fP 'ration of the th irty  days. This contention I  

'nk cannot bo sustained. The loss of the ship 
° doubt causes a loss of freight, but there are 
? ̂ 'ods of losses of ship, actual and constructive, 

th^ 80 lonfi> as a ®hip exists in specie, and retains 
P °haracter of a ship, and is dealt with as such, 

act i' 8 caPahle ° f  being repaired, there is no 
ual loss ; there may be the elements of an in- 

a ,oate constructive total loss, but to make such 
8k*P there must be an abandonment: 

v. Faith (ubi sup.) The only case referred 
*  the judgment of the Exchequer Chamber 

jP °n.this point was Roux v. Salvador (uhi sup.) 
2t l t seems to me to have no bearing upon it. 
Bo rfS an ' rlsurance on hides from Valparaiso to 
Bio • &i?X' ^ le stop sprang a leak, and put into 
cini ’ tndes were found there to be in an in- 
th a ^ f state putrefaction, and it was certain 
WoulH H 6y kac* been Bent on to Bordeaux they 
a have lost the character of hides and become
m a  88 °C Putrefaction before their arrival- The 
held t*" u t l̂e Ŝ ’P s°td them at Rio, and i t  was 

to be not an average but a total loss, w ith 
'tol. I I . ,  N. S.

benefit of salvage. I  do not see how this case 
bears upon the present. The ship after the ex
piration of the th irty  days existed in  specie, was 
treated and dealt with as a ship, performed a two 
months’ voyage from New Zealand to Calcutta 
without apparently exhibiting any symptom of 
weakness or damage, and was tendered by 
the master to De Mattos’ agents there as 
a ship capable of being repaired and earning the 
insured freight, and was of the value of 30001. 
Under such circumstances I  th ink there could not 
be a loss of freight by perils of the sea until the 
plaintiffs had elected not to repair the ship, and 
not prosecute the voyage from Calcutta.

Secondly, i t  was contended that there was a con
structive total loss of the ship by the abandonment 
to the underwriters of the Bhip on the 2nd August. 
The Court of Common Pleas, in Potter v. Campbell 
(ubi sup.), and which was an action upon a policy 
on the ship, adjudged that the abandonment was 
not in time, and that there was not a constructive 
total loss of ship. I  think this judgment right, 
and I  understand all my learned brethren are of 
the same opinion. I  also agree with them that 
the constructive total loss of ship and the validity 
of the abandonment is not the test of the defen
dant’s liability, and that the question is the same 
as if  there had been no insurance on the ship at 
all. The main and substantial question is, was 
the freight from Calcutta lost to the plaintiffs by 
perils of the sea ? In  my opinion this is to be de
termined by the state of facts existing at the time 
the plaintiffs elected not to repair and prosecute 
the voyage from Calcutta to England, and is in a 
great measure, if not entirely, a question of fact. 
When the policy was effected the subject insured 
was freight expected to be earned, and if  the ship 
had been sunk or wrecked before the expiration of 
the th irty  days (the 5th Aug. 1863), the defendants 
would have been liable, for the expected freight 
would have been lost proximately, indeed directly, 
by a peril of the sea. But the ship arrived at Cal
cutta, and assuming the liab ility of the defendants 
to be then continuing, it seems to me that the 
ordinary rule as to insurance on freight applies, 
viz., there must have been cargo at Calcutta in 
order to earn i t ; i f  there were no cargo, i t  might 
be that the plaintiffs might have had a cause of 
action against De Mattos for not providing i t ; but 
unless there were cargo the freight insured was lost 
to the plaintiffs, not by the peril of the sea, but by 
default of De Mattos. The ship arrived at Calcutta 
on the 7th J une, and was immediately tendered to De 
Mattos’ agent, under the provision in the charter- 
party ; but De Mattos had become insolvent in 
December previous, and the agent declared that 
he had no cargo for the ship, and would provide 
none, and did provide none. Therefore before the 
extent of damage was ascertained, and the election 
not to repair made, the earning of the freight had 
become hopeless, indeed impossible, and was in 
reality and truth lost, to the plaintiffs by a cause 
wholly beside, and independent of, the perils of 
the sea. I t  seems to me a crucial test that if the 
ship had sustained no damage, and had arrived at 
Calcutta perfectly soundand seaworthy, the freight 
would have been equally lost to the plaintiffs. In  
my opinion the utmost that can be said is, that, i f  
De Mattos had been w illing  to provide the cargo, 
and had had it  to provide, there would have been 
a loss of the freight by reason of the damage to the 
ship at New Zealand. But this hypothetical loss

G
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is not a loss by perils of the sea for which under
writers are liable. I t  is a well-established and 
settled rule that the underwriter is liable for no 
loss which is not proximately caused by the perils 
insured against. The maxim, “  Causa proxima 
non remoia spectatur,” is a fundamental principle 
of insurance law. The rule laid down by Lord 
Ellenborough in Forbes v. Aspinall (13 East. 324) 
is, “  that i t  is incumbent upon the assured, in 
order to recover on a policy on freight, to prove 
that unless the perils insured against had inter
vened the freight would have been earned.”  The 
facts stated in the special case disprove this, 
indeed prove the contrary. I t  has hitherto been 
assumed that Do Mattos was bound to supply a 
cargo at Calcutta; but i t  is quite clear that he was 
not, and that he wa3 discharged from this obliga
tion by the delay at New Zealand. In  any action 
brought against him i t  would have been a matorial 
and traversable averment, that the ship had sailed 
and proceeded from New Zealand to Calcutta in 
a reasonable time, and this the delay at New 
Zealand would have disproved. De Mateos was in 
no way responsible for or concerned with this 
delay, and its existence would have been an answer 
to the action against him. In  my opinion, there
fore, the freight was not lost by perils of the sea ; 
the proximate and direct cause of its loss was the 
non-existence of cargo and to bring the perils of 
the sea to bear upon it, two things must have 
existed which do no t: one that De Mattos was 
willing to provide cargo, although he was under no 
legal obligation to do so; the other, that he had 
had it  to provide. For these reasons I  think the 
underwriters are not liable.

But a much more important question remains 
behind, viz., the application oE the principle of 
constructive total loss of ship to insurance on 
freight. No case has been cited, and I  believe 
none exists, in which this has hitherto been 
done. The doctrine as regards ship was con
clusively established by this House in 1847, in 
the case Irving v. Manning (1 H. of L. Cas. 287). 
But i t  must be admitted by its warmest admirers, 
that its application coupled with valued policies 
has in many instances enabled shipowners to ob
tain, and compelled underwriters to pay, double the 
value of ships which the owners were desirous to 
get rid  of. For the purpose of this question, it 
may be assumed that De Mattos had provided a 
cargo, and was ready and willing to load it. There 
are several definitions of constructive total loss, 
but that given by Tindal, O.J. in Roux v. Salvador 
is generally adopted, “  that where the damage 
to the ship is so great from the perils in
sured against, that the owner cannot put her in a 
state of repair necessary for pursuing the voyage 
insured, except at an expense greater than the 
value of the ship (when repaired), he is not bound 
to incur the expense, but is at liberty to abandon 
and treat the loss as a total loss, and recover the 
whole amount.”  A  constructive total loss of ship 
can therefore only be upon condition that the 
assured abandon the ship. Abandonment is of 
the essence of it, i t  is a different thing altogether 
from total loss with benefit of salvage, of which 
Roux v. Salvador is an instance. The word 
“  abandoned ”  is one in ordinary and common use, 
and in  its natural sense well understood; but 
there is not a word in the English language used 
in  a more highly artificial and technical sense than 
the word “  abandon ”  in reference to constructive

total loss ; i t  is defined to be a cession or transfer 
of the ship from the owner to the underwriter, 
and of all his property and interest in it, w ith all 
the claims that may arise from its ownership, and 
all the profits that may arise from it, including the 
freight then being earned. Its  operation is as 
effectually to transfer the property of the ship to 
the underwriter as a sale for valuable considera
tion, so that of necessity it  vests in the underwriter 
a chattel of more or less value, as the case may be. 
In  the numerous discussions which preceded the 
final establishment of the doctrine of constructive 
total loss, nothing was more strenuously urged in 
favour of it  than that by abandonment the under
writer became the absolute owner of the ship, a 
thing of value, capable of being repaired and 
earning freight, i f  the abandonee thought fit. A  con
structive total loss is grounded upon a calculation. 
In  the present case tho calculation would be: present 
value of the ship 30001., expense of repairs 75001., 
total 10,5001; against value of ship when repaired 
5264Z., freight, which i f  repaired she would have 
earned, say 35001., total 87641. The valued freight 
was 40001. I t  would, therefore, be for the pecuniary 
interest of an uninsured owner of ship not to 
repair, and if  insured to abandon the ship and 
claim for a total loss ; but against this the under
writer would have the ship of the value of 30001.

The present question is, in such case can tho 
freight be truly said to be lost by perils of the sea P 
The assured has made a calculation upon certain 
items, one of which is this very freight, and satis
fied himself that i t  is for his pecuniary interest to 
sacrifice i t  and make no attempt to earn it, and 
has by his own voluntary act transferred the ship, 
by which alone i t  could be earned, to a third 
person, and thus deprived himself of the possibi
lity  of earning it. The freight is lost, remotely it  
may be, in consequence of sea damage, or in other 
words the perils of the sea, but directly and proxi
mately by the voluntary act of the assured him
self. The perils of the sea maybe th e “  sine qua 
non,” but certainly they arenot the '‘causa causans.” 
Suppose the underwri ter thought fit to repair the 
ship and earn the freight, as he had a right to do, 
the underwriter on freight would be free, the 
event would have happened the not happening of 
which by reason of certain perils creates his 
liability. And can it  be that the right of the 
assured and the liab ility  of the underwriter on 
freight depend upon the conduct of a third person, 
a stranger to both, and over whom neither of them 
has any control? But the point seems to me 
decided by the cases of McCarthy v. Abel (5 East, 
383) and The Scottish Insurance Company v. 
Turner, in  this House (ubi sup.). In  McCarthy v. 
Abel an insurance had been effected on homeward 
freight from Riga. The greater part of the cargo 
had been loaded, but on the 7th Nov. 1800, the 
ship was seized under a Russian embargo. On 
receipt of the intelligence, the assured gave notice 
of abandonment to the underwriters on ship and 
on freight, he having effected separate insurances 
with different sets of underwriters. The embargo 
was taken off in May 1801, and the ..hip arrived 
safely and earned her freight. This freight be
longed to the underwriter on ship by reason of the 
abandonment, and the assured brought an 
action against the underwriter on freight as for a 
total loss. The court held i t  could not be recovered. 
Lord Ellenborough said it could not, for two 
reasons. First, that there had been no less of
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freight at all, as in the event the freight had been 
earned; second, that if  it  could be considered 
¡n any other sense lost to the assured, it  had 
become so by his own act in abandoning the 
snip to the underwriter thereon, with which, and 
Us consequences, the underwriter on freight had 
nothing to do. The principle of the second reason 
°f this judgment seems to me directly against the 
Plaintiffs’ contention in the present case. I  w ill 
hereafter refer to The Scottish Insurance Company 

Turner; for my own part I  am at a loss to see 
Way, if  the contract of insurance of freight in the 
present case was of any value, i t  did not pass to 
the underwriter on ship by the abandonment, so 
that the plaintiffs’ interest in i t  was at an end 
before action brought; and it  is not alleged that 
the action was brought or is now maintained for 
the benefit of the underwriter on ship.

But, secondly, suppose the ship was not insured 
upon the above calculation, it  would have been for 
the pecuniary interest of the plaintiffs not to repair 
hnd to abandon the charter-party and the voyage 
to England. Hewifald then have the ship of the 
value of 3000Z. Can i t  be that he can realise this 
a&d at the same time compel the defendants to 
Pay him the freight as if  the ship had become an 
aclual wreck at New Zealand? There would be 
?° obligation upon the plaintiffs to sell the ship or 
break her up, and i f  after they had received the 
®utn claimed (40001.) they thought fit to repair her, 
here would then be a ship sailing the sea, and 

earning freight, which had by construction of law 
een totally lost. Nor is there any reason why, by 

aPplication of the same principle, she might not 
be totally lost half a dozen times over with the same 
result.
. B u t  i t  iB said the plaintiffs have abandoned 
be freight. I t  is true that in one sense they 
ave abandoned it, they have thrown up the 
uventure, an<I  if there was anything to earn have, 

1 ? far as in them lay, deprived the defendants of 
e possibility of its being earned. But they have 

t. n f n° ukaudonment in the sense of transferring 
the defendants a thing of value, anything which 

>ght go in  part to indemnify them against the 
Payment of the loss. The abandonment was a 

°. cry, there was nothing to abandon, not even 
, i ri8hf of action against De Mattos for not loading 

6 ®hip. I t  is an abuse of language to call this 
abandonment of freight in the sense and mean- 

1(Sof the word in  reference to a constructive total

V case T/ie Scottish Insurance Company
•. ■turner, there were separate insurances on 

as* t freight. The ship sustained such damage 
kn t0 l usfify  an abandonment, but it  was not 
car>VVn until the arrival of the ship w ith her 
fk ®>° af the port of discharge. The plaintiff 
UncT a .udoned to both sets of underwriters. The 
aba ei Wr' ters on ship seem to have accepted the 
Jhg <?n.menf> and became entitled to the freight, 
bnd f ■ Pfiff then brought an action against the 
B e erwrPers on freight, and claimed a total loss. 
yg gcPUtended (the precise contention of the plain
t s  r~'ei"e) fhaf the real cause of the loss to him was 
°f t h r i' S ?nsur'°d against, that the abandonment 
dUc ,e, sh'P was a legal and proper act superin- 
t0 k j by these perils ; that i t  made no difference 
°f thm i,- f r ig h t  was earned by the master 
on sk® k ^ ’ Ŵ °  became agent to the underwriters 
Th„ pP by the abandonment, as i t  was lost to him. 

^ourt of Session in Scotland held him entitled

to recover, but your Lordships reversed the 
judgment, and held that the freight was lost to the 
plaintiff by his own election in abandoning to 
the underwriters on the ship, and not by the 
perils which caused or led to that election. This 
appears to strike at the root of the argument on 
behalf of the plaintiff, that the freight was lost by 
the damage sustained at New Zealand. I t  was 
said this case did not govern the present, because 
the abandonment was after the freight was earned. 
I  do not see how this affects the principle of the 
judgment. But in the case of McCarthy v. Abel 
the abandonment was before the freight was 
earned.

I  think these cases have a distinct bearing 
upon the present question. The plaintiffs could 
have repaired the ship, but for their own pecu
niary interest elected not to do so, and aban
doned her. The present question is, did they 
thereby secure to themselves the sum insured on 
freight as if the ship had gone to the bottom at 
New Zealand, or did they discharge the under
writers on freight. There is a further subordi
nate point, viz., that the defendants were dis
charged by the delay at Otago. I  have already 
said that in my opinion De Mattos was thereby 
discharged from the obligation to load the ship. 
He was entitled to have the ship dispatched from 
New Zealand in a reasonable time, and he was 
neither directly nor indirectly concerned with the 
want of funds wherewith to repair her between 
July 1863 and February 1864. She was used for 
a very considerable time as a store ship, a purpose 
quite beside and foreign, to, indeed inconsistent 
with, the due prosecution of the voyage contem
plated by the charter and the policy of insurance. 
Tho time is not stated, but it  must have been 
considerable, as the storage rent amounted to 
between soven and eight hundred pounds. Look
ing at the time actually occupied by the 
repairs and by the voyage to Calcutta, the ship 
ought to have been there in October or November 
1863, and no one can tell what would have been 
the consequence if she had arrived before De 
Mattos’s failure, and had found a cargo awaiting 
her by the carriage of which she would have earned 
agood freight. Itmighthavemateriallyaffectedthe 
judgment of the plaintiffs as to repairing. I t  maybe 
said that the occasion of the delay was the perils in
sured against, and had there been no damage there 
would have been no delay. But the underwriters 
on freight were under no obligation to make these 
repairs, or provide funds for the purpose. The 
delay for the time necessary to make them was 
excusable; but the delay from July to February 
consequent upon the misunderstanding between 
the plaintiffs and their agents at Otago as to 
advances seems to me to be the misfortune of the 
plaintiffs, and one with which the defendants are 
in no way connected. I  agree with the judgment 
of the Court of Common Pleas, that great and 
substantial delay is attributable to the plaintiffs in 
keeping the ship at Otago, and is traceable to 
causes for which they and the master were alone 
answerable, and not to sea perils. The question 
is, does this delay discharge the defendants ? Tho 
case of Mount v. Larkin (8 Bing. 822) and the judg
ment of Chief Justice Tindal were much reliedon. 
He says, “  The voyage in the commencement or 
prosecution of which any unreasonable delay takes 
place becomes a voyage at a different period of the 
year, at a more advanced age of the ship, and in
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short a different voyage from that prosecuted with 
reasonable and ordinary diligence; the risk is 
altered from that which was intended when the 
policy was effected.”  Besides this, i t  seems to me 
that persons who carry on the business of under
writing have a right to have the voyage insured 
prosecuted with due and reasonable dispatch, in 
order that their risk may be determined w ithin 
a reasonable time. There can be no doubt as to 
the delay. The question is, do the facts stated in 
the 14th paragraph of the special case excuse i t  as 
between the plaintiffs and the underwriters on 
freight? I  th ink they do not. The law and all the 
cases on the subject w ill befoundin Mr.Arnould’s 
books, p. 383.

The result is that in my opinion there are 
only two ways by which the plaintiffs below 
can establish a case against the defendants. One 
is, that the sea damage at New Zealand, being 
such as would have justified an abandonment 
and a claim for a constructive total loss of ship, 
was a loss of the freight by perils of the sea at 
New Zealand,and entitled the plaintiffs to maintain 
an action upon a w rit sued out immediately after 
this damage occurred. This I  think not sustain
able, and that until the plaintiffs elected not to 
repair and not to prosecute the voyage from Cal
cutta, there was not a loss of the freight by perils 
of the sea in any sense. The other is, that all the 
circumstances of the case, including the election 
not to repair and the abandonment of the ship and 
freight in August 1864, constituted a loss of the 
freight by perils of the sea. I  have already stated 
at length why I  th ink they do not. I t  may suffice 
to state here that one of these circumstances, viz., 
that no cargo ever existed whereby freight could 
be earned, created the real and actual loss of freight 
before the election not to repair and the abandon
ment were made, and that this, and net a peril of 
the sea, was the direct and proximate cause of the 
loss of freight to the plaintiffs. The liab ility of 
the underwriters is upon a written contract; i f  the 
contract be that they shall pay 4000Z. if the ship 
should sustain damage from the perils insured 
against on the voyage from the Clyde to New Zea
land and the th irty days there, to such an extent 
that a prudent uninsured owner would not have 
repaired her, or in other words be a wager policy 
that such damage should not occur, the under
writers are liable. On the other hand, i f  the con
tract be one of indemnity, and i f  i t  be essential 
for the plaintiffs to show that the freight insured 
was lost to them by reason of such damage, 
the underwriters are not liable, for as a matter of 
fact i t  is established beyond doubt or controversy 
that the freight, and all remedy in respect to it, 
was lost to the plaintiffs by the insolvency of De 
Mat.tos and its consequences, and the unjustifiable 
detention and delay of the sh'p at New Zealand. 
The facts stand in the following order: First, 
policy on fre ight; secondly, damage to ship capable 
of being repaired, but to such an extent as to make 
repair not prudent for shipowner; thirdly, failure 
of charterer to provide cargo wherewith to earn 
the fre ight; fourthly, election not to repair. The 
question is, are the underwriters on the freight 
liable under these circumstances P I  think they 
are not.

I  answer your Lordships’ first question, that 
there was not a loss by the perils insured against 
during the term of the policy. I  answer the 
second, that notice of abandonment either of

ship or freight was not necessary in  one sense of 
the word “ abandonment;”  but notice of the 
election of the assured not to repair, and to 
give up and abandon the voyage, was, under the 
circumstances, necessary to enable the assured to 
maintain an action against the underwriters. I  
answer the third question, that i f  notico of aban
donment was necessary i t  was not given in time.
I  answer the fourth question, that the notice of 
abandonment of ship does not, as such, affect the 
righ t of the plaintiffs upon the policy on freight.
I  answer the fifth question, that there was such 
conduct on the part of the assured as discharged 
the underwriters from their liab ility  upon the 
policy on freight. I  answer the sixth question, 
that judgment ought to be given for the ap
pellants.

May 5.— L okd Chelmsford.—My Lords, this is 
a cake of some novelty, and, from the difference of 
opinion which has existed upon it amongst the 
judges, must be regarded as not entirely free from 
difficulty. [His Lordship stated the facts and his
tory of the case ] Upon this appeal from the Court 
of Exchequer Chamber, the questions raised were, 
first, whether there was an actual total loss of the 
chartered freight by perils insured against during 
the term of the policy? Secondly, whether notice 
of abandonment, either of ship or freight, or both, 
was Decessary to enable the plaintiffs to recover 
for a total loss on the policy on freight ? Thirdly, 
i f  notice of abandonment was necessary, whether 
the notice was given in time ? And, fourthly, 
whether the conduct of the plaintiffs, the owners 
of the ship, after the time of the in jury sus
tained by her in New Zealand, was such as to dis
charge the underwriters from their liability upon 
the policy on freight ?

First, upon the question as to the loss of 
freight, i t  is necessary to bear in mind the 
exact nature of the insurance. The freight in
sured is chartered freight upon a cargo to 
be loaded on board the Sir William Eyre at 
Calcutta and to be conveyed to Liverpool or 
London. The voyage insured is a voyage “  at and 
from Clyde to Southland, while there, and thence 
to Otago, New Zealand, and for th irty  days in 
port there after arrival.”  In  other words, i t  is 
an insurance that the assured shall not be pre
vented earning the freight under the charter-party 
by any perils of the sea which might happen on 
the voyage from Clyde to Otago, and for th irty  
days afterwards. As this outward voyage is 
entirely distinct from that on which the freight 
was to be earned, and has no right to such freight 
could possibly accrue un til the arrival of the Sir 
William Eyre at Calcutta, the loss of freight could 
only happen by such damage to the ship by the 
perils of the sea during the time covered by the 
policy, as would prevent the assured from earning 
the chartered freight on the voyage from Calcutta 
to England. I t  is admitted that the Bea damage 
which the ship sustained at New Zealand during 
the time covered by the policy, was such as would 
have justified an abandonment, and a claim for 
constructive total loss. The owners might, if they 
pleased, have repaired the ship, and she might 
have been sent to Calcutta in a fit state for a 
voyage from thence to England. But they merely 
effected temporary repairs sufficient to enable the 
ship to reach Calcutta, and on her arrival there a 
survey disclosed the extensive nature of the injuries
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which she had sustained in New Zealand, and the 
consequent impossibility of her performing the 
homeward voyage without such an amount of 
repairs as would have cost more than what her 
^alue would have been when repaired. Upon this 
■act being ascertained, notice of abandonment was 
Riven to the underwriters, which, i f  sufficient, would 
have entitled the shipowners to recover for a 
total loss.

Upon these facts and circumstances the first 
question arises; was there a total loss of freight 
during the period covered by the policy? In  
determining this question, I  think i t  right to 
leave out of consideration the fact of the insol- 
vency of De Mattos before the arrival of the ship 
at Calcutta, because, although one of the learned 
fudges, whose assistance your Lordships had upon 
the hearing of the appeal, delivered an opinion 
that “  the freight was not lost by perils of the sea, 
but that the proximate and direct cause of the loss, 
was the non-existence of the cargo,”  i t  appears to 
tue that this is not a correct view of the case. 
Between the underwriters and the assured on 
■■"eight the question is, whether the ship had sus- 
ained such damage in New Zealand as to prevent 

her arriving at Calcutta in such a state of unsea- 
worthiness as would enable her to be tendered 
b Ihe charterer as being “  tight, staunch, and 

strong, and every way fitted for the voyage ”  to 
tugland. Upon this question i t  is obviously im

material whether a cargo would have been pro- 
V|ued at Calcutta or not. The loss for which the 

nderwriters are liable, i f  at all, cannot depend 
pon such a contingency, and i f  i t  could, i t  must 
e observed that their liability attached long before 
ie insolvency of De Mattos, which happened in 
ec- 1863, months after the ship had sustained 
e sea damage for which the claim upon 
e underwriters is made. In  the arguments the 

ounsel for the appellant com plicated the question 
ojT m^oducing the consideration of the conduct 
, I the ̂  plaintiffs with reference to the policy on
J .« h ip  as bearing upon their rights under the 
ca °n f re’ ” ht. I t  appears to me that this 
jn?Dot properly be done in this case, where the 
rp^ury to the ship was practically not reparable. 
oth° con^racl 3 are entirely independent of each 
.. ,er’ and between different parties. The rights 
ref habilities ought to be determined without 
to f re2ce kb what may have been done, or omitted 

° done, by the assured on a policy on the ship 
dot)11 his rights under that policy may
and • ^  Pla'n an,l  clear view upon the facts
, circumstances of the case can only be obtained 
andr i m° Ving kbe Policy on the ship out of the way, 
p0j. °°king at the case as i f  there were no other 
this°^ existence but that upon freight. Under 
lv,u P°licy i t  seems to me that the only question is 
dam- 6r ky the perils of the sea the ship was so 
p0]j(|l “ ed at New Zealand during the term of the 
ciemf aS to- be rendered incapable, unless suffi- 
Caln rePa'red, of performing the voyage from 
Upon u to England, for which she was chartered. 
iO f t l r  i  subject, i t  appears from the admission, 
dam tlI°a ^ have already adverted, that the sea 
’■baud’6 Was sucb as would have justified an 
l°ss °J’lrnent and claim for a constructive total 
darn'a Phis, I  understand that the amount of 
oWtlege was such that a prudent uninsured 
of r mpold not have incurred the expense 
clearief aifr iE8 the ship. And this appears 

I’ from a further admission, stated in

the report of this case in the Court of Common 
Pleas, viz., that the cost of repairing the vessel 
at Calcutta so as to make her seaworthy for 
carrying a cargo to England, would have exceeded 
the value of the ship when repaired, plus the 
difference between the chartered freight and the 
current freight, which would amount to about 
4501. No prudent man would in such a state of 
things incur the expense of repairing the ship, and 
the shipowners, electing not to repair, were en
titled to consider the charter at an end, and the 
chartered freight as totally lost by a peril of t'no 
sea.

Secondly : The next question to be considered 
is, whether the assured can recover against the 
underwriters without a notice of abandonment. 
The counsel for the appellants argued that by the 
law of marine insurance a notice of abandonment 
is in every case required, just as by the law mer
chant notice of dishonour is upon bilis of exchange. 
The rule as to abandonment appears to be that 
which is referred to by Mr. Justice Blackburn, as 
contained in Mr. Phillips’s Book on Insurance, 
sect. 1491, where he says, “  an abandonment being 
a transfer, it  can be requisite only where there is 
some assignable transferable subject on which it  
can operate. Where nothing remains to be 
assigned or transferred, an abandonment is useless 
and unnecessary.”  I t  must be observed that 
“ abandonment”  and “ notice of abandonment”  
are two distinct and separate things, though they 
are frequently confounded together in expression. 
Where anoticeof abandonment is given it is conclu
sive proof that the assured intends to claim from the 
underwriters for a total loss, and then the assured 
must, as Lord Oottenham said in Stewart v. Greenock 
Marine Insurance Company (2 H. of L. Gas. 183), 
“ give up to the underwriters all the remains of 
the property recovered, together with all the bene
fit  and advantage belonging to or incidental to it, 
or rather (he adds) such property belongs to the 
underwriter.”  But although anabandonraent or 
cession must be the necessary result of every 
ctaim for a total loss, i t  does not follow that notice 
of this abandonment must always bo given to the 
underwriters before a total loss can be claimed. I t  
was argued at the bar, on the authority of Knight 
v. Faith (15 Q. B. 649), that in every case where 
the subject-matter insured exist in specie, though 
in a damaged state, a notice of abandonment is 
necessary to entitle the assured to make a claim as 
if  it  had been actually destroyed. This was the 
opinion expressed by Lord Campbell in delivering 
the judgment of tbe court in that case. The neces
sity for notice of abandonment was not considered 
upon the first argument, but the court desired to 
hear the case further argued on the question, 
whether, under the circumstances of the case, the 
plaintiffs could claim for a total loss without 
given notice of abandonment. I t  seems to have 
been quite unnecessary for the determination of the 
case to introduce this question, because the cir
cumstances were such that the assured could not 
have been entitled to recover for a total loss if  he 
had given the most timely and sufficient notice of 
abandonment. Lord Campbell had before this, in 
the case of Fleming v. Smith (1 H. of L. Cas. 535), 
stated the rule as to notice of abandonment in the 
same unqualified terms, saying, “ According to all 
the old authorities a constructive total loss can 
only entitle the owners to recover as for an actual 
total loss by a notice of abandonment.”  I t  had
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previously been decided by the Court of Ex
chequer Chamber in the case of Roux v. 
Salvador (3 Bing. N. C. 266), that notice of 
abandonment was unnecessry where it  could 
be of no use to the underwriters, who, in 
that case, i f  they had received notice of the loss, 
couldnothave exercised any control over the goods 
insured, nor by any interference have altered the 
consequences. The case was an action upon a 
policy of insurance of hides from Valparaiso to 
Bordeaux. On the voyage the hides were found 
to be in a state of putridity occasioned by a leak in 
the ship and they were sold for a fourth of their 
value at Rio Janeiro. The assured received the 
news of the damage to the hides and of their sale 
at the same time. The Court of Common Pleas 
(1 Bing. N. C. 526) gave judgment, for the defen
dant, the underwriter, on the ground that the 
assured could not recover as for a total loss without 
a notice of abandonment. But this judgment was 
reversed in the Court of Exchequer Chamber, and 
Lord Abinger, in  a very elaborate and carefully 
considered judgment, laid down the principle, as 
to notice of abandonment when an assured claims 
for a total loss and part of the subject insured 
exists in specie, that notice is only necessary where 
upon receiving it  the underwriters could do some
thing in the exercise of their rights over the 
salvage. In  that case, the assured receiving the 
news of the damage to the hides and of the Bale of 
them at the same time, notice of abandonment to 
the underwriters would have been altogether idle 
and useless. In  Farnworth v. Hyde (2 Mar. Law 
Cas. 0. S. 187, 429; 15 L. T. Rep. N. S. 395;
L. Rep. 2 C. P. 204), under similar circum
stances of the loss of the ship insured and of her 
sale having reached the assured at the same time, 
i t  was held that the underwriters were liable 
for a total loss without notice of abandonment. 
This seems to place the rule as to notice of aban
donment on a reasonable foundation. No preju
dice can possibly arise to the underwriters from 
withholding a notice where i t  is wholly out of 
their power to fake any steps to improve or alter 
their position. Upon this ground, therefore, I  
am of opinion that there was no necessity for the 
assured in this case to give a notice of abandon
ment of the chartered freight to the underwriters. 
Wilies, J., in delivering judgment in the Court of 
Common Pleas, apparently adopting the rule as 
laid down in  Knight v. Faith (ubi sup.), said 
(3 Mar. Law Cas. O. S. 126; L. Rep. 3 C. P. 
573; 18 L. T. Rep. N. S. 712): “ The general 
rule of insurance law applies—that where the 
thing insured subsists in specie' (and here the 
thing insured, viz., the chance of earning the 
freight, did survive the risk), and can be 
restored, though at an improvident expense, in 
order to make a total loss there must be an aban
donment.”  Bub I  am at a loss to understand what 
chance of earning the freight can be said to have 
existed after the ship Sir William Eyre mentioned 
in  the charter-party, had sustained such sea 
damage as would render her incapable of perform
ing the voyage by which the freight was to be 
earned, and had become at the election of the 
owners a total loss. The underwriters could not 
have substituted any other ship and tendered her 
to the charterer in performance of the charter- 
party on the owners’ part. I t  was suggested in 
argument that the underwriters on freight, i f  thoy 
had had timely notice of abandonment, might

have arranged with the underwriters on ship to 
repair the ship at their jo in t expense and have 
sent her on to Calcutta and tendered her to De 
Mattos in fulfilment of the owners’ contract. But 
this is the suggestion of a mere possibility and 
contains in i t  nothing practical, nor can i t  reason
ably be taken into account in judging of the 
rights and liabilities of the parties. I  have no 
difficulty in coming to the conclusion that there 
was no necessity for any notice of abandonment of 
the chartered freight to the underwriters on 
freight."

Thirdly, this being my opinion, i t  appears to 
me to be wholly unnecessary to consider whether 
the notice of abandonment that was given, was 
given in time. The rule is, that where notice of 
abandonment is necessary i t  must be given 
within a reasonable time after information of the 
damage which has occurred to the subject of in 
surance. Whether sufficient notice was given 
depends upon the facts of each particular case, 
and the decision of one case, therefore, can be no 
guide or authority upon any other. I  must, there
fore, decline to express any opinion with which of 
the learned judges I  should be disposed to agree 
upon this question.

Fourthly, there only remains to consider the 
question whether the conduct of the owners of 
the ship after the damage she sustained was 
such aB to discharge the underwriters on freight. 
Upon this I  have already incidentally made 
some observations. I t  is unnecessary to exa
mine in detail the various acts by which i t  was 
contended that the owners had elected to retain 
the ship, and to come upon the underwriters 
merely for a partial loss. I  th ink that they had 
precluded themselves by dealing as they did with 
the ship, and also by delaying so long their claim 
for a total loss. But I  do not see how the conduct 
of the shipowners, however it  may affect their 
rights under one contract, can have any influence 
on their rights, and the liability of another party, 
upon a separate and independent contract. I f  the 
sea damage which the ship sustained in New 
Zealand was such as to reduce her to a state which 
rendered her utterly incapable of performing the 
voyage to England without an expense which no 
prudent uninsured owner would incur, then the 
freight was totally lost from that moment, and 
how the owners chose to deal with the disabled 
ship afterwards was wholly immaterial. I f  the 
damage to the ship had been such that i t  might 
have been repaired at a reasonable expense, and 
put into a condition to earn the freight, and 
the shipowners had declined to take that 
course, they would have lost the freight, not 
by the perils of the sea, but by their elec
tion. But the damage being such as to render 
the repair of the ship practically impossible, 
the question between the assured and the un
derwriters on freight, must be regarded as if 
there were no policy on the ship; and then it 
becomes the simple consideration whether the 
freight was not totally lost by perils of the sea, 
by what must be regarded in  relation to it, as the 
total destruction of the ship by which i t  was to 
be earned.

I  th ink that the judgment of the Court of Ex* 
chequer Chamber ought to be affirmed.

Lord Colonsay.—-My Lords, this case appears 
to be attended w ith a great deal of nicety. I t  13 
novel, too in its circumstances. Indeed the
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Policy here is peculiar, and the consequence has 
been that there has been a great deal of difference 
of opinion among the judges, and a great expen
diture of ability and ingenuity in discussing the 
question. I t  appears to me that a good deal 
pi that has been expended in consequence of mix-
I.nK up things which are substantially separate, 
f  th ink that there are two questions, or rather 
perhaps only one, namely, whether the freight 
Was lost by the perils of the sea insured against, 
and I  think that that question must be con- 
eidered altogether separate from the question of 
fin insurance by other parties upon the ship.
. Now, notwithstanding that one of the learned 
judges, of whose assistance we have bad the bene
fit, and for whose opinion I  entertain the highest 
Aspect, has expressed the opinion that the loss 
j'uis not caused by the perils insured against, bub 
by the inability of De Mattos to furnish a cargo, I  
atn compelled to differ from him. I t  appears to 
Jfio that upon the admission contained in the oase 
before us, we are bound to hold that the condition 
ot things, within the period to which the insurance 
aPplied was such that the vessel was in a con
dition in which an abandonment might have been 
blade as for what is called a constructive total 
pas, that is to say, that she was in such a con

dition as not to be worth repairing. I f  that be so, 
t  th ink that the liability then attached, and that 
be risk having been incurred, and the peril having 

. een sustained, and the vessel having been rendered 
mcapable of earning the freight by reason of the dam- 
age done at sea, or in port, w ithin the period insured 
figainst, that terminated the question. No doubt 

Was not then ascertained what the damage was, 
fit i t  was afterwards ascertained that that 
ainage was sustained within that period, and that 
fist be treated as an admission in the case. 

I  °w I  do not see how the matter of De Mattos 
^aving faned i n ¿he month of December, and 

ving been unable to supply a cargo, or having 
'Clined to supply a cargo, is a matter which can 

g said to be the cause of the loss of freight, 
c ° tne*'hing was said about remote and proximate 
to T * .  and these are matters which are very apt 
. ead us into philosophical mazes, but I  th ink it 
ab-T.ery dear that before De Mattos failed, the 
th1 k° earn the freight was gone by reason of 
tha P6r^ S insured against having happened, and 

t appears to me to be sufficient, De Mattos 
ca 8 fibder no obligation, it  is said, to furnish a 
v„ 8°i because of the delay of the owners of the 
Was86* t0 ten<̂ er Ehe vessel. I  think De Mattos 
the Un^er 110 obligation to furnish a cargo, unless 
cient WaS Presented to him a vessel fit and suffi- 
Was ir ° °prry that cargo to England, and that 
yes, ] 6 failure that occurred. There was no 
Brif • anc* sufficient to carry the cargo to 
stated Presente(f to De Mattos, and that was a 
a,.,,;6 , matters that occurred before the vessel 
ar^ved at Calcutta.
to t)° only. other question is the question as 
tl'ron ?i,luu*co ° f  abandonment. I  th ink that 
case , ?!*t this matter wo must consider this 
8hip 8iV i  thoro had been no insurance on the 
ship i there had been no insurance upon the 
fiotic Wfiat  would have been the object of the 
by s abandonment, or what was to be gained 
what being given P Id o  not see, after

~ ^ u h d u , w n a
8 t could have done.to be

occurred, what the underwriters on the 
The vessel was not fit 

repaired. They could not have com

pelled the owners to repair her when she 
was not worth it. What was to be gained, 
then, by the notice of abandonment being 
given P I t  is true that there was a puzzle raised 
by some of the judges as to who would have been 
the party entitled to the freight and, therefore, the 
party entitled to the insurance on the freight, if  
the vessel had been timeously abandoned, and had 
been repaired, and freight had been earned. But, 
my Lords, I  do not think there is any real puzzle 
in the case at all. A t all events, i t  is clear that i f  
the freight had been earned, there would have been 
no loss of freight, and a different condition of 
afEairs would have arisen. The question as to the 
right to demnnd the insurance i f  the vessel bad 
been lost is a different question altogether. The 
only party who had a right to demand the insu
rance is the party who effected it, and, i f  there had 
been no insurance upon the vessel, that right 
would equally have existed with regard to the 
freight. I  therefore think that there is really no 
substantial ground for this question as to the 
notice of abandonment, and, until there is more 
decided authority adduced upon the subject, I  am 
not prepared to receive the doctrine that notice of 
abandonment in a matter of this kind stands upon 
the same mercantile footing as a notice of dishonour 
of bills of exchange. The reason of the thing, 
in my apprehension, is against that doctrine being 
applied. I  think the reason of the thing tells us 
that, where there is nothing substantially to 
abandon to the party to whom the notice of aban
donment is given, and he could gain nothing by 
it, it  is not necessary to give that notice. There
fore, I  think that all that puzzle, which has arisen 
from the circumstance of there being an insurance 
upon the vessel, is quite out of the question who * 
you come to consider purely the liability of the 
underwriters upon the freight. In  this case i t  
appears that there was no timeous notice of 
abandonment, or no notice of abandonment at all 
according to a judgment elsewhere, and therefore 
in that view also the question would not arise. 
But I  th ink that the real question is, whether the 
right to freight was lost by the perils of the sea 
during the period embraced in  the policy of insu
rance. I  think i t  was, and I  think the liability 
attached, and I  see nothing afterwards to relieve 
the parties from that liability.

Lord H a t h e r l e y .—My Lords, the case is really 
now brought simply to this. The owner of a ship 
under a certain charter-party arranges that this 
vessel, being about to proceed to New Zealand, 
shall, after her voyage thither, and after a certain 
delay there, proceed to Calcutta and take on board 
a cargo from one De Mattos, he having in  the first 
instance entered into that undertaking with him. 
When she arrives at Calcutta she is to be ten
dered to De Mattos for the purpose of receiving 
the cargo to be so provided, and she must then be 
in a condition sufficiently staunch, tight, and 
strong for the purpose of her voyage from 
Calcutta to England, or rather Great Britain, 
in order to earn the freight that w ill then 
bo duo from De Mattos in respect of his having so 
conveyed his goods. This being the entire course 
of the vessel’s proceeding, the owner is minded to 
insure himself against the perils of the sea in two 
respects, first, as regards the vessel, and secondly, 
as regards the freight to be carried between Cal
cutta and England. I  mention this because there 
can be no reasonable doubt (indeed the learned
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judges said they hardly thought it  right to con
sider the question as i t  was not raised) that how
ever peculiar the form of this policy may be (and 
i t  is of a somewhat unusual form), there is nothing 
to prevent any person, during the whole course of 
the voyage, insuring tho freight against the perils 
of the sea during any part of that voyage, whether 
the perils of the sea may occur during that part of 
the voyage as to which the ship is insured, or 
whether the chance of loss against which in
surance is effected may be the chance of her being 
so damaged in the anterior part of the voyage as 
not to be able to fu lfil the subsequent part of her 
voyage (in respect of which part of the voyage 
itself she is not insured), and in consequence of 
being unable to fu lfil the subsequent part of the 
voyage, she cannot earn the freight which is 
insured. I  think one of the learned judges, who 
has given a very valuable and able judgment in 
this case, though I  do not agree with him, 
Baron Martin, seems to have thrown out some 
slight doubt as to whether or not the mode of 
effecting this policy was one that could be sus
tained. But he dwelt but lightly upon that point, 
and I  need say no more upon it, because no autho
r ity  was cited for saying that the insurance which 
was effected was in any way contrary to the law of 
insurance.

The insurance effected was simply this. The 
vessel is to proceed to New Zealand. During 
the whole period of her voyage thither and of 
her stay there for th irty  days, she is not, says 
the policy, to be injured or damaged by perils of 
the sea to such an extent as to prevent her from 
being staunch, tight, and strong enough on her 
arrival at Calcutta to take the expected cargo to 
England. That is the undertaking which is given 
by the policy, and that is the risk which is insured 
against. I t  is clear and plain from the admissions 
in  this case and the evidence that has been given, 
that she was injured during the period insured 
against—that is to say, she was injured just about 
the time of her arrival in New Zealand, and while 
she was in the neighbourhood of B luff Harbour. 
She was injured to such an extent that, although 
at Bluff Harbour it could not be ascertained what 
the extent of the in jury was, and although at Dune
din a certain amount of repair was effected which 
enabled the vessel to proceed to Calcutta, she was 
not staunch, tight, and strong enough for the 
voyage to England when she arrived at Calcutta, 
and her being in that condition was wholly due to 
the injuries she had sustained during the insured 
period. I t  is further admitted in the case that the 
in ju ry was of such a character that no prudent 
owner would have repaired her for the benefit of 
the contract which had been entered into as to 
freight, because, in order to make these repairs, it  
would have been necessary to expend more than 
the whole value of the ship ; in other words, when 
i t  was ascertained what the extent of the injury was, 
i t  was found that she was in such a condition 
that, had the owners been minded to abandon her 
at the time when the injuries were sustained to 
those who had taken the policy on the ship (and 
who must be distinguished from those who had 
taken the policy on the freight which is now before 
us), they would have been justified in so doing.

As between the owners and those who insured the 
ship itself there must arise a question, and indeed 
there did arise a question, which was determined, I  
think, in the action against Campbell, as to whether

or not they had given timely notice of the abandon
ment of the vessel to those who had insured her, 
or whether by their conduct in dslaying her 
voyage to Calcutta for a very considerable time, 
by their employing the ship in the mean time to 
a certain extent as a store-house for coals, and by 
taking other steps which occasioned great and 
possibly unnecessary delays in New Zealand, before 
giving notice of abandonment, they had pat them
selves into such a position as respected those who 
had insured the vessel as to have lost their right, 
of abandonment. But that appears to me, I  con
fess, as it  seems to have done to your Lordships 
who have preceded me, to be entirely immaterial 
as regards the question before us in respect to the 
insurance on the freight. When the vessel arrived 
at Calcutta i t  appears to me that there was (and 
this was somewhat relied on), in the first instance, 
an actual tender of the vessel to De Mattos and 
those who represented him, but it  was found that 
De Mattos had become insolvent, and those who 
represented him, viz., the assignees of De Mattos, 
declined to furnish any cargo. A ll this took place 
before there had been a thorough examination of 
the amount of in ju ry  in  Calcutta. When a 
thorough examination took place afterwards the 
result was, what I  have described, that no 
prudent owner would have thought of putting 
her into a condition to continue her voyage 
to Great Britain. That being so, i t  appears 
that every element of the contract with the under
writers on the freight is brought out in a clear 
and distinct light, showing that the liab ility  of 
the underwriters on the freight had actually 
accrued, unless indeed the question that has been 
raised with respect to the notice of abandonment 
as applying to the insurance of the freight should 
prevail with your Lordships. The ship was un
doubtedly insured during the period when the in 
ju ry was" sustained. The ship undoubtedly, in 
consequence of that injury, was unable to perform 
the voyage, and could not, therefore, be tendered 
in  the condition in which she ought to have been 
tendered to De Mattos, and therefore the freight 
was lost in  consequence of that injury. I  w ill 
postpone for the moment the consideration of the 
question of De Mattos’ insolvency. Putting the 
question aside as to how far De Mattos’ insolvency 
may be regarded as the proximate cause of the 
loss of freight rather than the damage sustained 
by the ship in the anterior part of the voyage, 
there comes the question, was it, or was i t  not, 
necessary to give notice of abandonment in  this 
case, and, i f  necessary, was the notice given in 
time P

As regards the necessity for giving notice 
of abandonment, I  th ink that is the point that 
was most vigorously pressed upon us by the 
counsel for the appellant, who relied upon some 
dicta of Lord Campbell on the subject, and con
tended strongly that i t  was necessary in  all cases 
whatsoever of claims upon underwriters as for a 
total loss upon a policy fer the owners to give 
notice to the underwriters of abandonment of the 
thing insured, and whether in truth any advan
tage could possibly’ be made of that notice of 
abandonment or not. I t  was put upon this ground, 
that i t  was rather for the underwriters to say in 
their judgment what advantage they might be able 
to derive from that notice of abandonment so given 
in regard to their position in their policy. I  appre
hend, my Lords, that certainly no authority has
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teen cited to show that this notice of abandonment 
is to be considered necessary in a case where no 
such advantage could possibly accrue to the under
writers. I f  the vessel be not really wholly lost, if 
it  be only a constructive total loss, as it  is termed 
(though that is perhaps not a very happy phrase), 
occasioned by the impossibility of effecting repairs, 
the cost of which w ill not exceed the whole value 
of the ship when repaired, then, there being some
thing in esse to be handed over to the under
writers, i t  is necessary that they should be in- 
iormed of this, in order that they may have an 
opportunity of making the best use they can of 
what remains, of that which the owners give up. 
in electing to make a total loss of that which in 
lact is not a total loss, there being something in 
the nature of salvage, or fragment, or wreck, or 
something of that kind, which may be of value to 
the underwriters, although not of any to the 
owners. But in this case there is nothing sug
gested, and nothing can be suggested (except one 
B'ngle point which I  w ill notice in a moment), as 
to auy advantage that could have been derived by 
the underwriters from any such notice of a con
structive total loss being given to them on the part 
of those who had insured. The only exception is 
"J?t i t  is suggested that they might have said,
' True i t  is we insured that this freight should be 

earned, and certainly that earning depended upon 
the arrival of the ship at Calcutta in a condition to 
earnit; she did not arrive at Calcutta in a condition 
to earn it, and i t  would have been folly to have ex
pended money in repairing the ship, which would 
lave exceeded the value of the ship when repaired ; 
but, if you had told us that you were about to 
claim as for a total loss in respect of this freight, 
We should have been in this position—we should 
have found that you had insured the vessel, and the 
underwriters on the vessel would have been in an 
equally disadvantageous plight w ith ourselves, 
having a heavy demand upon them in respect of 
heir insurance, and we two together might have 
Çen minded to make such an arrangement each 

With the other, that, regard being had to what we 
®uch should have had to pay ou our respective 
usurances, i t  might have been worth our while to 

Put the vessel into a state to earn the freight.” 
hose who had insured the freight could not tender 

uuy other vessel ; so that that question does not 
> riaB in  the peculiar insurance before us, because 

Was an insurance of freight to be earned by the 
ir William Eyre, and by no other vessel. De 
attos, of course, might have refused any other 

^ossel than that. I t  could not, therefore, be earned 
th .^.hdctihg any other vessel. I t  is supposed 
t i aV E *'*le underwriter on the freight had had 

tuely notice, they might have made such an 
^rangement with the underwriters on the hull of 

® vessel herself as would have saved a total loss 
cruing. I  apprehend, my Lords, that that is 

a Uch too remote a contingency to render i t  
®cessary for the insured to give the insurers 
 ̂ ,Llce of abandonment upon the principle which 

to lav° before referred to, viz., of their being able 
,jB save something out of the wreck. I t  is not 
.pessary to illustrate that, but i t  might be shown 
Wo V ariety ways how such a doctrine as that 
ext 1<E carry the necessity of notice to the remotest 
, ®nt in respect of bargains which might be made 
at D?rSOns w t°  might or might not be interested 
gji P® fom ent in the ship, such as persons who 

sht purchase the damaged vessel, or the wreck

or the like. Numerous arrangements might be 
made of that kind which would create, I  appre
hend, far too remote an interest to be con
sidered upon a question as to the law requiring 
notice of abandonment to be given. The 
whole principle of the notice of abandonment 
is that you are to place the underwriters in such a 
position that they shall have all the advantages 
you now possess in  respect of the vessel, supposing 
that they can make those advantages available for 
the purpose of effectuating a salvage of some 
portion of that which has been lost in consequence 
of the perils which they have insured you against.

Now, my Lords, with regard to the observations 
made by Martin, B., that the loss really was not a 
loss by perils of the sea, but was due to the insol
vency of De Mattos, I  th ink there is a clear 
fallacy in that view in two points, the first of which 
has been noticed by my noble and learned friend 
who first stated his views upon this appeal; it  is, 
that the loss accrued before the insolvency of De 
Mattos occurred. The loss accrued when the acci
dent happened in which the damage occurred at 
B luff Harbour, and that was some time before the 
insolvency of De Mattos took place. But I  do not 
think it  necessary to rest upon that. I  apprehend 
that i t  is not a thing which would absolve the 
underwriters from the liability lor the loss, which 
undoubtedly accrued on account of the ship not 
being fit for the voyage. There is nothing to 
absolve them from the liability to pay the in
surance in the circumstance of the insolvency of 
De Mattos, who in the chapter of accidents 
might have become solvent and won wealth again 
before the necessity arose for the vessel completing 
her voyage. But the point that has to be looked 
at iB this : Were the owners in a position to en
force their rights against De Mattos, whatever 
they may have been ; were they in a position, by 
tendering the vessel to him, either to insist upon 
his paying the freight then and there, or to insist 
upon such rights as might accrue to them by action 
in  respect of his non-performance of the contract; 
or were they disabled from occupying that position 
by the consequences resulting from the perils of 
the sea which arose at B luff Harbour, preventing 
them from fulfilling their part of the contract with 
De Mattos, by tendering to him a ship staunoh, 
tight, and strong, for carrying his goods to Great 
Britain? I f  that be the case, of course it is 
clearly and distinctly within the terms of the 
policy, and, that being so, i t  seems to me clear 
that the underwriters must be liable unless this 
one point, which was strongly insisted on, of want 
of timely notice of abandonment, precluded their 
liability. I  th ink your Lordships are all agreed 
that such notice was unnecessary, and therefore it  
is not necessary to consider the question as to the 
time at which such notice was given.

Therefore, my Lords, upon all the points, I  think 
that the appellants have failed, and consequently 
the appeal must be dismissed with costs.

Jadgment affirmed.
Attorneys for appellants, Field, Iloscoe, Field, 

and Francis; respondents, Thomas and Hollams.
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Beported by H. F. Pooley and John Rose, Esqrg., 

Barristers-at-Law.

Jan. 22 and July 7,1873.
Oatok v. T he Great W estern I nsurance 

Company.
Marine insurance—Chests of tea—Damage to some 

by sea water—Injury to others by suspicion of 
buyers that the whole cargo was affected—Divisi
bility of damage.

By a marine policy on 1711 packages of tea, valued 
at a certain sum, and part of a general cargo, 
they were insured against the usual risks, “  and 
all other losses and misfortunes that have or shall 
come to the hurt, detriment, or damage of the 
said goods and merchandise, or any part thereof, 
occasioned by sea perils.” . . . “  Warranted by 
the assured fee from damage or injury from 
dampness, change of flavour, or being spotted, 
discoloured, musty or mouldy, except caused by 
actual contract of sea water with the articles 
damaged occasioned by sea perils. In  case of 
partial loss by sea damage to dry goods, cutlery, 
or other hardware, the loss shall be ascertained 
by a separation and sale of the portion only of 
the contents of the packages so damaged, and not 
otherwise, and the same practice shall obtain as 
to all other merchandise as far as practicable.” 
The vessel carrying the tea met with bad weather, 
and shipped much sea water, by which 419 
packages of this tea, which were stowed in dif
ferent parts of the ship, were greatly damaged 
by contact with sea water; the remainder, viz., 
1262, arrived in perfectly sound condition, and 
unharmed but, from the injury to their reputation 
from having formed part of a shipment of which 
449 packages had been damaged by sea water, 
sold for a less sum than they would otherwise 
have realised.

Held, that for the purpose of assessing the damage 
the packages were divisible; that the underwriters 
were only liable for the deterioration in value of 
such of the chests, viz., 449, as had been in fact 
harmed by sea water; and that the injury to the 
reputation of the others from the suspicion of 
buyers was not a loss covered by the policy.

T his was an action upon a marine policy tried 
before Bovill, C.J., at Guildhall, 7th July, 1873, 
when his Lordship directed a verdict for the 
defendants, with leave to the plaintiff to move to 
enter the verdict for such sum as the court 
might direct, and a rule was afterwards obtained 
pursuant to the leave reserved.

The material clauses of the policy, and the 
pleadings and facts, were stated in the written 
judgment of the court as follows :—

“ The policy in this case was expressed to be 
‘ on 1711 packages of teas,’ by the Eurydice, at 
and from New York to London, valued at the sum 
insured, viz.,31,000dols.,aud after enumerating the 
usual perils covered by the insurance, contained 
the words, ‘ and all other losses and misfortunes 
that have or shall come to the hurt, detriment, or 
damage, of the said goods and merchandises, or 
any part thereof, occasioned by sea perils.’ There 
was a special warranty in the following terms: 
‘ Warranted by the assured free from damage 
or injury from dampness, change of flavour, or 
being spotted, discoloured, musty, or mouldy, 
except caused by actual contact of sea water with

the articles damaged occasioned by sea perils. In  
case of partial loss by sea damage to dry goods, 
cutlery, or other hardware, the loss shall be 
ascertained by a separation and sale of the 
portion only of the contents of the packages so 
damaged, and not otherwise, and the same practice 
shall obtain as to all other merchandise as far as 
practicable. The term ‘ dry goods,’ it was agreed in 
the argument, would not include or apply to tea. 
There were also special warranties against partial 
loss or particular average under 5 per cent., and 
other special warranties against average as to 
different goods, unless general or over a certain 
rate per cent., and then came the following 
clause : ‘ On risks from China each ten packages of 
silk or other dry goods in the order of invoice 
subject to separate averages. Each interest of 
5000dols. insured value or less, subject to separate 
average. I f  over 8000dols. value, each of the fol
lowing kinds of teas, Imperial gunpowder, Hyson, 
Hyson skiu, young Hyson, and black teas, and 
each 5000dols., value thereof, in the order of in
voice, subject to separate average, and the dif
ferent excesses over 5000dols. subject to average, 
if the damage amount to 250dols.’ The declara
tion averred that the goods were damaged, and 
injured, and lost by the perils insured against. 
This tea formed a portion only of tho cargo of 
the Eurydice, which loaded as a general ship. 
In  the course of the voyage the vessel met with 
bad weather and shipped large quantities of sea 
water by which various portions of the cargo wore 
damaged, and amongst others 449 packages of 
this tea which were stowed in different parts of 
the ship were greatly injured by contact with tho 
sea water; the remainder of tho teas, viz., 1262 
packages arrived in a perfectly sound and good 
condition, and uninjured except by the injury to 
their reputation from having formed part of a 
shipment of which 449 packages had been damaged 
by sea water. The fu ll amount of the damage to 
the 449 packages was paid into court. The 
shipment consisted of several different kinds 
of tea, each of which was distinguished as a chop 
of a certain name and mark, and all the chests were 
numbered consecutively. There were altogether 
ten different chops, and which at the sale were 
divided into thirty-live breaks. The 449 packages 
that were damaged by sea water were portions of 
different chops and formed parts of the series of 
consecutive numbers on the chests. When teas 
are sold they are usually sold in the order of the 
consecutive numbers marked on the packages, and 
if  the numbers be broken by some being omitted, 
or if some of the chests are marked as damaged, a 
suspicion is created that the other packages may 
he affected, and those other packages, though per
fectly sound and uninjured, do not realize so high 
prices as they would have dono if  none of the 
packages had been damaged. In  the present 
instance the teas were sold in the usual way, 
but in consequence of the suspicion created by 
tho damage to so large a number as 449 pack
ages, and the prejudice arising from that circum
stance to the rest of the teas, the 1262 sound 
chests did not fetch so much as they would have 
done if  the 449 had not been damaged by sea 
water, and the difference in price upon the 1262 
chests from this cause amounted to a very con
siderable sum, which was to be settled by an arbi
trator i f  necessary. The plaintiffs sought to 
recover the same as a loss which was caused
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by the perils insured against, and contended 
that the whole shipment was to be considered 
and treated as one entire subject matter. The 
defendants, on the other hand, contended that 
they were liable only for such of the packages, 
viz, the 449, as were, in fact, damaged by sea 
Perils; that for the purpose of ascertaining such 
damage the packages must be considered as d iv i
sible, and that in jury to the reputation of the teas 
from suspicion only, when the teas were in fact 
sound and had not been injured, was not a matter 
covered by policy.”

There were other questions raised at the trial, 
which are embodied in the above statement, 
but which, from the findings of the ju ry  be
came now immaterial. The court were to draw 
such inferences of fact as the ju ry  should have 
drawn.

G. Bussell, Q.C., Benjamin, Q.C., and Cohen, 
tor the defendants, showed cause.—The insur
ance was certainly of the whole 1711 packages, 
valued at the sum insured, and not on each 
chest, but the damage must be taken sepa
rately. First, on the construction of the policy 
!t excludes the damage for which the plaintiff 

seeks to make the underwriters liable, 
ana restricts the claim to loss occasioned by 
sea perils in consequence of the direct contact of 
sea water with the goods insured. I f  damage to 
fifty chests were damage to the whole, there would 
do no sense in the warranty clause which relates 
y* ‘ actual contact of sea water w ith the articles 
damaged.”  That the damage must be that occa
sioned by the contact of sea water with the article 
s° damaged is evident on the face of the clause, 

fit i f  the history of the clause is considered, there 
can he no doubt as to the meaning. I t  does not 
appear in policies earlier than the case of Montoya v.

he London Assurance Company (6 Ex. 451), where 
Y ^ e l  laden with hides and tobacco, in the course 
c her voyage, shipped large quantities of sea 

ater. On the termination of the voyage i t  was 
■scovered that the sea water had rendered the 

. ' j®  Putrid, and that the putrefaction of the hides 
ud imparted an ill flavour to the tobacco, and had 
ereby injured it. Held, that the damage thus 

ccasioned to the tobacco was a loss by perils of 
c seas. The clause now in question does not 

*n P°ficies prior to that case, and was 
P obably framed to meet it. The statement of 

crage was drawn up as on an ordinary Lloyd’s 
rin/tu " 'fb o u t this clause, for the stater had 

then seen the policy. “  I f  goods are damaged 
y actual contact with sea water, the unaer- 

y j ' er  ̂ar0 certainly liable, and i t  has been held 
w„af ]i  part of the cargo is damaged by sea 
jnj er> find vapour and gases arising from it  
¡riKU!° fifiother portion of the cargo which is 
fire*1]1 k t 1̂6 un<̂ erwriters on this latter portion 
tact ' ■ e’ filthough i t  was not immediately in con- 
,5 |(. the sea water” —1 Parsons on Insurance,
Van « £ ” 8 Montoya v. London Assurance Com- 
m & P'x- Mil) ; but the learned author adds 
C fi° te “ In  Baker v. Manufacturing Insurance 

(Sup. Ct. Mass., March 1., 1851; 14 
•Vfjj, Reporter 203), it  was held that the under- 
thoa6r8 were only liable for the damage done to 
fietnai ®00<̂ s with which the sea water came into 
Prov th°n(jac*'’ alth°ngfi the pla intiff offered to 
damn the injury was not caused by the usual 
moist 88 *n.a. vessef’s hold, but by the steam and 

fire arising from goods damaged by an !

unusual quantity of water entering the hold in 
consequence of a peril of the sea. We have 
examined the policy in this case, and find that i t  
did not contain the clause, now common in Boston 
policies, which exempts the underwriters from loss 
of this kind.”  The authorities in America uni
formly show that i f  this clause is inserted there 
can be no such claim as the present. [B rett, J.— 
But if  this tea is one article it  is damaged by sea 
water.] I t  consisted of a number of chests cap
able of separation, not like a machine composed of 
parts belonging to each other. [B rett, J.—What 
would you say of grain in bulk ?] That i t  was 
one article. The fact of the amount insured being 
one lump sum does not make it  an insurance on 
each package, but i t  is an insurance on so much 
tea divided into individual packages. No case on 
insurance law can be cited in which i t  has been 
contended that a number of distinct packages 
must be taken as an indivisible whole like a 
machine, which, if  damaged in part, the whole is 
impaired; for some chests of tea may be utterly 
destroyed and the rest left good. Can anybody 
say that the destruction of some is damage to the 
whole? [B rett, J.—Yes. B o vill, C.J.—I  take 
an insurance on twenty horses, is damage to one 
damage to the whole lot ?] Arnonld on Marine In 
surance (4th edit.), p.830, writes: “ But where several 
articles are insured together in the same policy, 
and each suffers a particular average loss by sea 
damage, the loss must be adjusted separately on 
each, even though the clause ‘ to pay average on 
each species as i f  separately insured ’ be not in 
serted in the policy; for otherwise the under
writers would be involved in the rise and fall of 
the markets, except in the very improbable case 
when the state of the markets at the port of arrival 
is alike as to all the article; i.e., when all the 
articles, had they arrived sound, would have 
realised in the port of arrival exactly the same per
centage of profit and loss upon their first cost or 
valuation in the policy; ”  and in a note the learned 
author adds, “  This is most ingeniously and incon
testably proved both by Mr. Benecke and by Mr. 
Stevens ; by the former algebraically, and by the 
latter arithmetically; ”  and the reader is referred 
to Benecke Pr. of Indem. 441, note, and Stevens 
on Average, 153—155. Mr. Arnouldthen proceeds 
in the text, “  When out of whole packages or bales 
of manufactured goods only a few articles or pieces 
in each arrive sea-damaged, i t  is a frequent prac
tice to sell the sound and damaged goods together 
at the same auction. The practice does not 
appear objectionable, but i t  must be carefully 
borne in mind that in  adjusting the average on 
such a sale the diminished value at which the 
sound part of the package may sell, owing to the 
assortment being broken, is not a loss for which 
the underwriter is liable ; for, as Mr. Stevens ob
served, ‘ he is accountable only for the actual 
damage done to the thing insured, and eneages to 
guarantee the assured against the direct operation 
of sea damage, but not against the consequential 
results:’ ”  (pp. 830—831.) [ K eating , J.—I f  that be 
law it  much aids your argument.] Stevens and 
Benecke are referred to in support of the proposi
tion. [B rett, J,—But see Balli v. Janson (6 E. 
& B. p. 441).] “  Where different articles are 
damaged, the loss ought to be adjusted on each 
separately ; since otherwise the adjustment w ill 
be erroneous, unless the rate of increase or dimi
nution of the market value at the place of adjust-
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mentí is the same on all, or, which would almost 
never happen, unless the different rates of increase 
and diminution of the value of different articles 
exactly countervail each otherin the computation,”  
[B rett, J.—In  the United States the law, after 
much discussion, is the sameas that laid down by the 
Exchequer Chamber: (see 2 Arnould, p. 906, citing 
Wodsworth v. Pacific Insurance Company, 4 Wen- 
dell, N. Y. ft. 33.) ' The whole question depends 
on whether the insurance is on all articles as one, 
or on each separate package : and the conclusion 
seems to be that both in England and America, 
that is the test.] That applies to the case of 
memorandum articles only. This system of in 
suring in series is for the purpose of aiding the 
assured. [B rett, J.—Suppose the policy had been 
“  on tea valued at so much,”  and i t  was packed in 
packages—or grain P] Grain can be shipped 
either in bulk or in  sacks, and i f  the shipper 
chooses to send i t  in bulk, and i t  is therefore 
not divisible, he has himself only to blame, 
rB rett, J.—Do you lay so much stress on the 
mere mention of the 17Ó0 packages?] The bargain 
here between the assured and underwriters, is 
that the subject matter shall be in  packages. Even 
a package would be divisible. I f  any part could 
have been carried to the port of destination, there 
would have been no total loss (Rosetto v. Gurney, 
11 C. B. 176). Then if  the subject matter be di
visible, the proper mode of ascertaining the 
damage is not by selling the thing insured, but 
the damaged part. [B rett, J.—-How ought the 
damage to have been ascertained?] As i f  they 
had separated what was damaged from what was 
not, had sold the damaged part, had ascertained 
the actual loss on that part, and, having done so, 
they would have ascertained the loss for which the 
underwriters are liable, and then the per-centage 
on the insured value of the whole. The real ques
tion is whether there is any principle which makes 
the subject matter of insurance indivisible for the 
purpose of estimating the damage. Secondly, 
the first branch of the warranty clause has no 
application, and the second clause has no direct 
application, and therefore the whole has no 
direct application. But i t  has a most im
portant indirect application as tending to show 
whether the thing iusured is, in a mercantile 
consideration, divisible or not. The clause says, 
that although damage by dampness may occur, 
i f  that dampness is not caused by sea water the 
underwriters are not liable—á fortiori not liable 
for such remote in jury as damage to the repu
tation of the sound tea. [B rett, J.—You say 
the words in the warranty alter the effect of other 
parts of the policy.] Yes. [B rett, J.—Then you 
say that if this was a loss by perils of the sea 
within an ordinary policy, i t  is not a loss under 
this policy, because of the warranty in the policy, 
although the damage may not be within the war
ranty.] We do not contend that it  has direct ap
plication. [B rett, J.—A  bale of cotton or chest 
of tea are not ejusdem generis with hardware, 
cutlery, &c.] In  the oase of a cargo of wood, if 
any part could be carried to the port of desti
nation at a cost less than its value ,then there 
would not be total loss. But one could not cut 
a particular log, and say “  here take the sound 
part.”

Sir John Karslake, Q.C. and Wathin Williams, 
supported the rule.—First, i t  is broadly said by 
defendants that this is practically an insurance on

different packages of tea, because of the words of 
the policy. But whether for the purpose of esti
mating loss one package can be severed from 
another is a very different question from the ques
tion whether each is a separate subject matter of 
insurance. Suppose the insurance had been on 
70,0001b. of tea contained in packages. As to 
whether this is a single subject matter of insurance 
in Ralli v. Janson (6 E. & B. 423) i t  was held by 
the Exchequer Chamber that where memorandum 
goods of the same species shipped in packages are 
insured, and it  is not expressed by distinct valua
tion or otherwise in the policy that the packages 
are separately insured, the ordinary memorandum 
exempts the underwriters from liability for a total 
loss or destruction of part only (not being general 
average), if there be no stranding, though one or 
more entire package or packages be entirely 
destroyed, or otherwise totally lost, by the specified 
perils. Any buyer acquainted with the tea trade 
would say in the present case, “  I  take 1711, the 
whole of this number of packages; I  find a certain 
number damaged, and you have practically 
damaged the value of the whole shipment by a 
half.”  The defendants say it  is mere prejudice to 
the rest. But a valuer would treat i t  as real 
depreciation amounting to the value of one-third, 
by a part meeting with perils of the sea (Benecke 
and Stevens on Average, by Phillips, 338, par. 2). 
I t  is by reason of the damage to the subject matter 
of insurance that the whole parcel insured has 
become of less value. The defendants contend 
that the subject-matter is divisible. No doubt it  
is so physically, but not commercially. This was 
an insurance on a parcel of tea contained in 1/00 
packages. Suppose an insurance on 400 clocks 
shipped in pieces—all the wheels in one package, 
all the faces in another, and so on. Could it  be, 
contended, i f  the package containing all tho 
escapements was destroyed by perils of the seas 
that inasmuch as the faces, &c., have a particular 
commercial value, the whole shipment of clocks 
was not damaged by perils insured against ? The 
history of the clause in question favours tho 
p la in tiff; in Montoyas case (sup.) the hides and 
tobacco were included in  one parcel, which is 
conclusive. [B rett, J.—And were of different 
species : the accident happened to one, causing 
indirect damage to the other. The decision is in 
your favour.] Yes; the insertion of the word 
“  damaged ”  is relied on contra, but of course that 
was rendered necessary by the last-mentioned 
case. The question is not settled in America as 
Mr. Benjamin contended. See per Jervis, C.J., 
in  Ralli v. Janson (sup.), as to the law of that 
country. Secondly, i t  is a strong proposition to 
say that where the things insured are not dry 
goods, a part of the policy which refers to dry 
good8 may be regarded. The ”  mouldy clause 
applies only where dry goods are actually harmed 
in part, and separation is possible. But here it 
is not practicable to sever one portion from 
another without in ju ry to the selling value. The 
tea fell in value from the time of arrival until 
sale. The underwriters are not, however, liable 
for the fall of the market, but to arrive at the 
sum payable the difference must be ascertained 
between the sound value on arrival and the 
damaged value on sale, for delay in sale was 
directly consequent on the damage.

Cur. adv. w it.
July 7.—The judgment of the court (Bovill, C.J..
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Keating and Brett, JJ.^was delivered by B ovill,
G.J., who, after stating the facts and points as 
above, proceeded thus:—The case was argued very 
elaborately, and with considerable ability, but the 
Plaintiff failed to produce any authority to show 
that goods which arrived perfectly sound and un- 
■njured could be deemed to be damaged or in
jured by sea perils. The strongest case in his 
favour was Montoya v. The Royal Exchange In 
surance Company (6 Ex. 451), where hides and 
tobacco having been insured, and shipped in the 
same vessel, which sustained damage, the sea 
prater had affected the hides and caused them to 
'crment and decompose, and the stench which 
tras thus created had affected the flavour, and 
consequently the value, of the tobacco. In  that 
case the tobacco itself was actually injured, and 
the only question was whether the in jury arose 
Proximately from the sea water, and it  was held 
that i t  did, and that the underwriters were there
fore liable for the actual damage to the tobacco ; 
out the present case seems to us to be distinguish- 
able on the ground that here there was no damage 
whatever to the 1262 packages of tea, which 
trrived perfectly sound and untouched, and alto
gether unaffected by the sea water. The insur- 
at>ce is against damage to the goods, and not 
aRainst loss to the assured otherwise thau by 
fchson of damage to tho goods themselves. The 
plaintiffs, however, contended that the whole 1711 
Packages must be treated as one indivisible and 
entire subject matter, so that damage by the 
Perils insured against to any part of them 
'v°nld be an injury to the whole, i f  it  affected the 
^a!ue 0f  whole. I t  seems to us that this con
tention is not made out.

A  shipment of the kind is not like an entire 
fpicle, such as a machine, where one part being 

. lured or destroyed by sea perils the machine 
self becomes changed in character and value, 
nd comparatively useless. The underwriters 
sure against damage to the goods by the 

Perils insured against, but they do not, in our 
P'nion, insure against damage by prejudice or 

r sPicion, though such damage or suspicion be 
easonable, and be general in fact in business, when 
,ere is no damage in  fact to the goods them- 

it VeS ’ aQC* B k*1'8 policy were to be so construed 
Would make them insurers not only agaicst 

^reet damage to the goods insured, but against 
th*113!?0 to other goods in the same ship, affecting 
. 8 credit and thereby the value, of the goods 
a s,Ure<i> and would create indirect and collateral 
Pr ' j°nsequential liabilities from suspicion and 
th^ d ic o  which it  would be almost impossible for 

6 underwriters to estimate in fixing a premium 
Proportionate to the risk.
Wa Q ^ UJJ v. Mackenzie (3 C. B., N. S., 16), i t  
ej j  neld that, under a policy “  on master’s 
the ' ’ va^ue<f at 100Z., free from all average,” 
f'liat 1?^urance must be treated as divisible, and 
of n **'le master might recover for a total loss 
in cl i*'s effects, although the whole were
nr-,?U8d under the eeneral term “  effects.”  So in
issucmson v- E yde (3 a  B >N - s -> 3°)>where the“ a rance was for 2401. on goods, so valued 
as gaipst total loss only,”  the goods were considered 
re„ lVls>ble, and the assured was held entitled to 
caS(,VePr i'or a total loss of part of the goods. The 
relierf A“ ®  v- Janson (6 E. & B. 446), was much 
ther , Upon ^  the defendants; but the decision 

e turned entirely upon the terms and effect of

the warranty in the memorandum against average, 
unless general, and i t  was held that the memoran
dum was intended t o include the whole of the par
ticular species of goods, viz., seed, whether shipped 
in bulk or in packages, and the decision in that 
case does not in our opinion, govern the present 
case.

The insurance here is on 1711 packages, valued 
at one sura, and if  each package had been sepa
rately enumerated, it  would scarcely have made 
them more distinct. Even if they had been in 
sured simply as “ tea”  or as “ goods,”  i f  they 
were in fact contained in separate packages, wo 
should still have thought that for the purposes of 
calculating or ascertaining the extent of the sea 
damage they would be divisible, and that the plain
tiffs could have recovered only in respect of the 
damage done to those packages which were actu
ally damaged by sea perils. The special terms of 
the present policy, however, seems to us to be still 
more favourable for the underwriters than the 
terms of an ordinary policy. I t  expressly excludes 
direct actual damage or in jury from dampness or 
change of flavour, &c., unless caused by actual 
contact of sea water with the articles damaged, 
occasioned by sea perils, and it  could scarcely, 
therefore, have been intended that the under
writers should be liable for what was not actual 
damage but mere suspicion, and so indirectly an 
injury, not to the goods but, to the pecuniary inte
rests of the assured. After providing that in case 
of partial loss by sea damage to dry goods (which 
does not include tea), cutlery, or other hardware, 
the loss shall be ascertained by a separation and 
sale of the portion only of the contents of the 
packages so damaged, and not otherwise, the 
policy goes on to provide that the same practice 
shall obtain as to all other merchandise so fa r as 
practicable. These last terms would, in our opinion, 
include the tea in question, and tend strongly to 
show that the intention was that the subject matter 
of the insurance was not to be treated as entire and 
indivisible. I t  might well be contended that the 
language of the policy would seem to indicate that 
not only each package was to be treated separately, 
but that even the contents of each package might 
be separated, so as to confine the loss to the exact 
portion of tea that were actually damaged by sea 
perils. The defendants, however, have not relied 
upon this last construction of the warranty, but 
have paid into court the full loss upon the 449 
packages without attempting to separate the con
tents of each of these packages.

The special average warranties at different rates 
on different kinds of goods, the differences of 
classification and average in this policy, seem 
also to show that i t  was never intended that 
the 1711 packages should be treated as one entire 
and indivisible subject matter of insurance, and, 
i f  not, then there is no practicable division of 
the packages, except by treating each package 
as a separate article. The whole shipment con
sisted of several different kinds or chops of tea, 
and could it  have been successfully contended 
that i f  only half the chests in any particular 
chop had been damaged or lost, and the con
secutive numbers of the chests in that chop thereby 
interfered with, that each chop could be considerep 
as a separate subject matter of insurance, and that 
the plaintiffs could have recovered for the injury 
to the reputation, and consequent loss in price, of 
the rest of the chests In that chop ? Or suppose
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the policy had been on 1711 packages of tea at one 
valuation “  by ship or ships,”  and part had come 
in  one vessel and part in another, could i t  have 
been said that sea damage to the packages in  one 
ship, 'whereby the continuity of the numbers was 
destroyed, was an injury to the packages in 
another ship which sustained no damage, and yet 
there would be an in jury by suspicion, to the 
reputation of the teas, by the numbers not being 
consecutive, and caused remotely by sea perils ?

I f  such a claim as this could be supported, i t  might 
next be contended that the underwriters would be 
responsible i f  the reputation and value of sound 
teas were affected by serious damage to the ship, or 
to other persons’ goods in the same ship which 
were damaged by sea-water, or for the loss of 
markets by delay through the perils of navigation. 
I t  appears to us that the underwriters insure 
against actual damage, and do not in  any sense 
guarantee that the goods shall arrive free from 
suspicion of damage. In  like manner a shipowner 
waB held to guarantee only the fitness of his vessel 
for a cargo of tea, but not that the ship should be 
free from a suspicion of unfitness for such a cargo: 
(see Towse v. Henderson, 4 Ex. 896.)

Each package of this shipment was separate 
from the others as i f  i t  had contained a differ
ent article. Each might and would be sub
jected to different risks, according to its posi
tion and stowage in the vessel, and where the 
packages are severable they ought to be severed. 
As far as we are aware, the practice in such cases 
has been to separate the sound packages of goods 
from those which are damaged, and to allow the 
claim for damage upon those only which are 
actually damaged by the sea perils. That practice 
is supported by the passages that were cited 
from Mr. Arnould’s valuable work, 3rd edit. 836, 
and the authorities to which he refers, and Mr. 
Stevens, in  his book upon Average, at pp. 157 and 
158, clearly considered that a consequential loss 
upon goods which arrived sound by reason of the 
breaking of an assortment, was not a loss for which 
underwriters were responsible, there being no 
actual damage done to the goods themselves. In  
our opinion, that is the correct view of the law.

A  further point was raised by Mr. ‘Williams at the 
close of the case as to the fall in the market price 
after the arrival of the vessel, and the valuation of 
the damaged teas, and before the actual sale of 
them, but underwriters have nothing to do with 
the mode or time of sale, and are not responsible 
for a fall in the market price; their liability 
depends on the value of the goods upon arrival, 
and the defendants have paid into court the fu ll 
amount for which they are iiable upon that footing.

Upon the true construction of the policy, we 
th ink the plaintiffs are entitled to recover only in  
respeot of the 449 packages which were actually 
damaged, and as the amount of that damage has 
been paid into court, our judgment is in  favour of 
the defendants. Judgment for defendants.

Attorneys for the plaintiffs, Thomas and Hollams.
Attorneys for the defendants, Field and Boscoe.

[P r iv . Co.

J U D IC IA L  C O M M IT T E E  O F T H E  
P R IV Y  C O U N C IL .

Reported by J. P. A s p ix a l l ,  Esq., Barrister-at-Law.

ON APPEAL PROM THE H IG H  COURT OP ADMIRALTY.

April 30 and May 20, 1873.
(Present: The R ight Hons. Sir J. W. Co lvile , 

Sir B arnes P eacock, Sir M ontague Sm it h , and 
Sir R. P. Co llier .)

T he C. M. P alm er  ; T he L ar nax .
Collision—Principal question not decided—Court of 

appeal-—Practice—Biding light.
Where the High Court of Admiralty has given no 

opinion on a question, which in the opinion of 
the court of appeal is a vital one in the cause, 
the court of appeal will decide that question on 
the evidence before them.

It  being the duty of a vessel at anchor to carry a 
riding light always visible, no such excuse as that 
of taking the lamp down to be trimmed can be 
admitted, i f  the absence of the light brings about 
a collision.

T his  was an appeal from an interlocutory decree of 
the High Court of Admiralty in cross causes o f 
damage instituted on behalf of the owners of the 
barque Larnax against the screw steamer C. M. 
Palmer and her owners intervening, and on behalf 
of the owners of the 0. M. Palmer against the 
Larnax and her owners intervening.

The Larnax was lying at anchor about 9.30 p.m. 
on 19th Feb. 1873 in the river Thames, about 
two miles below Gravesend, and, according to the 
statement made on her behalf, carried a good riding 
light for some time before, and at the time of the 
collision.

The 0. M. Palmer was coming down the river with 
her lights duly burning, but, the night being 
dark and hazy, her master determined to come to 
an anchor, and was rounding to for that purpose, 
and whilst doing so came into collision with the 
Larnax. According to the evidence produced on 
behalf of the G. M. Palmer, the Larnax had no 
ligh t exhibited, whilst the C. M. Palmer was ap
proaching her, bur, immediately before the collision 
a light was seen going up the rigging of the 
Larnax. The engines of the C. M. Palmer -were 
stopped and reversed, and the Larnax was made 
out, but i t  was then too late to prevent the 
collision.

The learned judge of thd Admiralty Court, 
acting on the advice of the Trin ity Masters, by 
whom he was assisted, pronounced the C. M. 
Palmer alone to blame, on the ground that the 
master of the C.M , Palmer might and ought to 
have dropped her anchor as soon as he descried 
the Larnax, and eave no decision on the question 
of lights. No evidence has been given, nor cross- 
examination taken place; no argument addressed 
to the court on the question of the duty of the 
master to drop his anchor under the circumstances; 
but the main question to which evidence and argu
ments had been addressed was whether the Larnax 
carried her riding light.

From this decree the owners of the C. M- 
Palmer appealed, on the ground that the main 
question had not been decided, viz.; whether the 
Larnax carried her rid ing light when the C. M- 
Palmer was rounding to in order to anchor; that 
the evidence proved that the ligh t was not up i 
that the omission to let go the anchor of the G•

T he  C. M. P a l m e r ; T he L arnax .
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^•Palmer was not raised in any way in the court 
helow, nor suggested until the delivery of the 
Judgment in that court; that the letting go of an 
anchor was in the circumstances impossible, and 
that the omission to do so did not amount to legal 
hegligence.

The facts are sufficiently set out in the judgment 
°t the Judicial Committee.

Putt, Q.O. and Olarleson, for the appellants, 
submitted that the appellants were entitled to a 
uocision on the main question at issue, and that 
r?. evidence clearly showed that there was no 

riding light on the Larnax t i l l  immediately before 
he collision, when i t  was too late to take any 

effectual steps to avoid i t ; that the absence of the 
h§ht was the cause of the collision, and the ap
pellants having shown that none was visible, the 
ecus of proof that there was alight was thrown upon 
he respondents ; that anchoring was an impossi- 
lhty under the circumstances, and that to give 
decision on that ground was an error on the part 
the Court of Admiralty, as the point had never 

een so raised as to give an opportunity of dis- 
ussing the evidence with respect to it.
Milward, Q.C. and It, A. Pritchard, for the re

spondents.—A  steamship is bound to take all 
°eans to avoid a vessel at anchor, and if the court 

ta t S °U t i10 f acts that such steps have not been 
ad 6n’ ^  >n coming to a conclusion

verse to the wrongdoer without considering other 
°ints. The C. M. Palmer could and ought to have 

Cast anchor.
The Girolamo, 3 Hag". Adm. Rep. 173;
The Satavier, 2 W . Eob. 407;

Tu huah. 52.
th t e.v'dence as i t  stands, however, clearly shows 
g 6 Larnax carried her riding light, Even 
^.Pposing the light to have been taken down pre- 
cj°us to the collision for the purpose of being 
H /ned, that is a necessary operation, and i f  a col- 

ion occurs in consequence, i t  is to be treated as 
inevitable accident.

arkson, in reply. Cur adv. vult.
I a ay 20.—Judgment was delivered by Sie  M on- 
astr E —This was a case of a very dis-
¿n ous collision between a steamer and a sail- 
SUj, Vessel, whereby three lives were lost. Cross 
WrmiWe£e instituted in the Admiralty Court. The 
lo-)w^Ue Parna.e, of 380 tons, was at anchor in the
j 9 «P art of Gravesend Reach on the night of the 
Pnl ^ e^’ *n thi3 year. The screw steamer C. M.

° f  628 ton3, left London that evening for 
and Cast,̂ e‘uP°n-Tyne with a cargo of merchandise 
end b IlurQ^Rr °f passengers. On reaching Graves- 
daru Pil°t left her; the night being so unusually
on u tilat 6er captain thought it  unsafe to proceed 
Gra Voyage, he determined to come to anchor in 
veg„ ®Send Iteacn; and, after passing several 
k6eDe 8 at no more speed than was necessary to 
i°WPa r d erage wa^ ’ was ' n t l̂s act turning 
aneho ’ t Ĵe southern shore, with a view to 
he strMn,g *n w6at he deemed a vacant place, when 
the st*10̂  ^he Larnax on the starboard side with 
few nxin11°̂  k*S vesse'> whereupon she sank in a

Whetf Pr 'Gcipal controversy in the case was 
light ■ 0r no*1 ,j6e Larnax carried a riding 
pi( - “ >ch could not have been seen by an ap- 
c°Uis. lnS vessel in sufficient time before the 
Way. n to  enable such vessel to get out of her 
bein ’ contention on the part of the Larnax 

» that she had a bright ligh t from the

time of its becoming dusk, with the exception of 
two or three minutes, when i t  had been taken 
down for the purpose of being trimmed, and that 
this was half-an-hour before the collision : that on 
the part of the Palmer being that the Larnax had 
no visible light until one was affixed to her rigging 
almost immediately before the collision, when the 
collision had become inevitable. The result of the 
evidence on the part of the Palmer is, in their 
Lordship’s view, this :—That the Larnax herself 
was seen for the first time at a very short distance, 
and that when so seen no light was visible in her, 
and that almost immediately after a light was seen 
going up into her rigging. That the captain of 
the steamer upon a vessel a-head being reported 
gave the order to “  stop,”  and almost immediately 
afterwards the order to reverse that, although 
the orders were obeyed, and the engines made 
many reverse motions, the way of the steamer 
could not be altogether stopped in time, and the 
Larnax was cut down by her sharp stem.

The learned judge has given no opinion on the 
question of light or no light on board the Larnax, but 
has decided las their Lordships understand) that, 
assuming the evidence on this subject on the part 
of the steamer to be true, nevertheless that she 
was solely to blame, because her captain, in 
addition to the precautions of stopping and re
versing, did not take the further precaution of 
immediately dropping his anchor on a vessel ahead 
being reported. Their Lordships have to observe 
that this point was not raised during the course of 
the case, no suggestion being made on the part of 
the Larnax, either by evidence or cross-examina
tion, or by the speeches of counsel, that such a 
proceeding would have been proper on the part of 
the steamer. The suggestion appears to have been 
made for the first time by the Elder Brethren of 
the Trin ity House, when both cases had been con
cluded, when the steamer had no opportunity of 
adducing evidence of facts, or the evidence of 
experts, or of offering any explanation, or of being 
heard by counsel on the subject. To dispose of a 
case on such a ground appears to their Lordships 
unsatisfactory, and not unattended with hardship.

Their Lordships are advised by their nautical 
assessors that for the steamer to have dropped 
her anchor underthecircumstance, though it might 
possibly have averted the collision, was a pro
ceeding' of a very doubtful and speculative char
acter, not unattended with risk. Their Lordships 
are of opinion that on the assumption that the 
Larnax had no ligh t when first seen, and that the 
captain of the steamer lost no time on her being 
seen in giving orders to stop and reverse, he is not 
proved to have been negligent, because it  did not 
at the instant occur to him to let go his anchor. 
Their Lordships have further to observe that, even 
assuming the negligence imputed by the judgment 
to the captain of the steamer, the barque would in 
their judgment have been guilty of contributory 
negligence in not showing a light. I t  is true that 
the duty of vessels in motion to keep out of the 
way of vessels at anchor has been strongly insisted 
on in many cases, but these cases assume that the 
vessel at anchor could be seen; i f  the Larnax 
could not be seen until closely approached, through 
her own fault in not exhibiting a light in a night 
unusually dark, i t  is difficult to acquit her of 
negligence, if she is run down by a vessel unaware 
of her position.

For these reasons their Lordships are of
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opinion that, assuming the truth of the case 
on the part of the Palmer on the subject of 
the light, the judgment of the court below is 
incorrect. If, on the other hand, the case of the 
Larnax be true, i t  would undoubtedly be correct: 
the determination of this question is therefore 
necessary. Their Lordships are aware of the dis
advantages under which they labour in deter
mining matters of fact without an opportunity of 
seeing and hearing the witnesses, and they regret 
that they have not the assistance of the finding of 
the learned judge of the Admiralty Court on this 
question, which, in their Lordships’ view, is a vita l 
one in the cause; but they feel called upon to 
decide i t  according to the best of their ability in 
the somewhat unusual character of a court of first 
instance.

Their Lordships, not without some hesita
tion, have come to the conclusion that the 
case of the Palmer is the true one. She acted 
w ith proper caution in  determining to anchor in so 
dark a night instead of to proceed. She was on 
the look-out, and (in their Lordships’ judgment) 
keeping a proper look-out, for a safe anchoring- 
ground ; and i t  appears almost incredible that she 
should have selected for her anchoring-place 
almost the spot where the Larnax was lying, i f  the 
ligh t of the Larnax had been visible. Her evi
dence that the Larnax carried no ligh t is not 
merely of a negative character. I t  is positive that 
just before the collision the ligh t of the Larnax 
was carried or hoisted up. The evidence of the 
captain is that in rounding towards the Kentish 
shore in order to anchor, a vessel was reported by 
the second mate from the top-gallant forecastle in 
these words, “  Vessel nearly ahead with no light 
that ho (the captain) saw her at the same tim e; 
then he asked the mate, “  Can you make out how 
she is going P”  whereupon the mate reported. 
“  There is a riding light just being hoisted up.”  
The captain says that at the same time he saw a 
“  gleam of ligh t”  in what he took to be the barque’s 
foredeck, which dipped once above the rail, and 
appeared to him to be hoisted or carried up above 
the rail, and a voice sang out, “  Steamer ahoy, 
where are you coming top” ; that, on finst seeing 
the ship, he ordered the engines to stop, and 
almost immediately after to be reversed, in which 
statement he is confirmed by the engineer. The 
same account substantially of what happened, and 
of the wards spoken, is given by the first and 
second mates, and by two able seamen. Unless 
the inquiries of the captain and the replies to them 
are a sheer invention, it  is proved that a light was 
being carried or hoisted up into the rigging of the 
Larnax almost immediately before the collision. 
But it  is almost impossible to suppose the conver
sation reported a sheer invention, inasmuch as evi
dence was given by a passenger on board the 
steamer—a witness apparently unimpeachable— 
that he heard this very conversation, though he 
was not in a position to see the light. On board 
the Larnax two persons only were on deck; an 
able seaman and a boy of fourteen. They depose 
that, although the ligh t had been taken down to 
be trimmed about half an hour before the collision, 
from that lime until the collision i t  was attached 
to the fore-rigging, burning b righ tly ; and they 
are confirmed as to the time when i t  was taken down 
by a man named M'Gregor, who was, however, 
below at the time of the collision. The evidence 
of the boy is, indeed, a good deal impeached, he

having admitted on cross-examination that the 
ligh t had been taken down, “ just before the 
collision,”  although he afterwards explained “  just”  
to mean about half an hour ; and i t  being further 
proved that he said that the “ ligh t was taken 
down to be cleaned, and was in the act of being 
put up when the steamer came on to them.’’ 
Evidence was also given of the captain having said 
“  I f  it  had not been for the boy, i t  (the accident) 
never would have occurred.”  The evidence of the 
witnesses on board the ship was confirmed by that 
of a pilot on board the Europa, a vessel lying at 
anchor about a quarter of a mile higher up the 
river than the Larnax, and which had been passed 
by the Palmer. The pilot says that he had 
watched the light of the Larnax from 10 minutes 
before 9 to the time of the collision, and that it 
was burning all the time. This is undoubtedly 
cogent evidence; i t  is subject, however, to the 
observation that, if the pilot had been watching 
the ligh t as closely as he represents, he must have 
noticed its absence for at least two or three 
minutes when i t  was admittedly taken down to be 
cleaned. Evidence is also given of a pilot on board 
another vessel called the Hjalmar, anchored about 
a cable’s length from the Larnax, of his having 
seen the Larnax's light a quarter of an hour before 
the collision; but, inasmuch as he then went below, 
and did not return on deck t i l l  after the collision, 
his evidence is of little  value.

On the whole, their Lordships have come to the 
conclusion that the evidence preponderates on the 
side of the Palmer. They adopt the conclusion 
that the ligh t of the Larnax was taken down to be 
trimmed, that i t  probably remained down for a 
longer time than is admitted by the seaman and 
boy who had charge of it, and that the time of its 
being taken down has been shifted by them from 
almost immediately before the collision to half an 
hour before it.

I t  is unnecessary to say that i t  was the 
bounden duty of a ship lying at anchor where the 
Larnax was, on so dark a night, to keep a light 
always visible, and that no such excuse as that of 
taking down the lamp to be trimmed can be ad
mitted. They are of opinion that the Palmer, 
seeing no light, had reason to suppose that the 
ground in which she was about to anchor was un
occupied, and that the collision was caused solely 
by the negligence of the Larnax.

Under these circumstances they w ill humbly 
advise Her Majesty that the decrees appealed from 
be reversed, and the Larnax condemed in the 
whole of the damages, together with the costs, 
both in this court and in the court below.

Appeal allowed.
Solicitors for the appellants, Qellatly, Son, and 

Warton.
Solicitors for the respondent, Pritchard and 

Sons.

April 24 and 25 and May 20, 1873. 
(Present: The Right Hons. Sir J. W. C olvile, Sir 

M ontague E. Sm it h , and Sir R. P. Co llie r .)

T he A imo ; T he A m e lia .

Collision—Crossing ships—Close hauled ship ' 
Luffing—Deviation from course—Disabled ship ' 
Inevitable accident—Regulations for preventing 
collisions at sea, Articles 12, 18, and 19.

Where a ship close hauled is bound to keep her
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course, luffing as close to the wind as she can 
without losing head way, is not a deviation within 
Article 18 of the Regulations for Preventing Col
lisions at Sea, such as will render her liable for a 
collision with another vessel, whose duty it is to 
fceep out of her way.

’"here it is the duty of a ship to Iceep out of the way 
of another, but she is unable to do so by reason of 
being disabled in a former collision, and the 
other ship, being unaware of her disabled condi- 
l\on, continues her course, under Article 18, a col
lision ensuing is the result of inevitable acci- 
dent (a).

J-hEse were appeals from a decree of the judge of 
v10 High Court of Admiralty in cross causes of 
uatuage, instituted on behalf of the owners of the 
American barque Amelia, against the Russian 
®mp Aimo, and on behalf of the owners of the 
Almo against the Amelio.

"he collision occurred at about a quarter before 
..en on the night of the 7th Oct. 1872, in the Eng- 
'®h Channel, about 22 miles S.E. of the Lizard, 
the wind, at the time of the collision, was S.W. 
at>d the weather hazy, with a little  rain.

1 he Aimo was sailing close hauled by the wind, 
? the starboard tack, under all plain sail, heading 
*?out S.8.E., and making about five knots an hour, 

‘the had a green ligh t exhibited on her starboard 
j. e, and a red light on her port side, and both 
‘Rhts were burning brightly, and a look-out 
as being kept.
,J-ne case on behalf of the appellants was, that 
hfist the Aimo was proceeding under the fore- 

Roing circumstances, the red light of the Amelia, 
bich vessel was on the port tack, was seen at the 
'stance of about half a mile, bearing about a point 
o the port bow, that the Aimo kept her course on 
«starboard tack, expecting the Amelia to keep out 

g her way, but that the Amelia, instead of doing 
siA Came into collision with the Aimo, the starboard 
r | of the Amelia, between her main and mizen 
^?§lng. coming into contact with the stem of the

nJ^he appellants attributed the collision to the 
^  Sleet of those on board the Amelia to keep the 

out of the way of the Aimo. 
an h Case oa behalf of the Amelia was, that about 

• h°ur and a quarter before the collision with the 
she (the Amelia) had come into collision 

h a brig, about 25 miles S.E. of the Lizard, and 
bo»°nS-eciuence ° i  this collision she had lost her 
Baj?sPr*t , jibboom, and stem, and some of her head 

s’ and had received other serious injuries. She 
the8 n°W heading into land and looking out for 
arul V<5SSel w‘th which she had been in collision, 
sail Was Proceeding under foresail, lower foretop- 
Bp ‘ and maintopsail, maintopgallanteail, and 

ker, close hauled on the port tack, and making

?aUlt Point whether a ship disabled by her own de- 
'lovit hi a Prior collision oould set up the defence of 

«<010 acfiidfvnf. was nnf. h ftr«  rn.iftAd Tt. l ia s  hftfln
appear ? a subsequence case, but not decided. I t  would 
fcion w J3.6 a reasonable view that, if the second colli- 
then +tre ^ ectly the result of the previous collision, 
^svitah? Pr °̂.r negligence would prevent the plea of 
8nici«nfe^ ce^ eRt J bnt if the second collision occurs a 
t°  have ;lme the first to have enabled the vessel 
c°iHsior5fL a* aiR t °  some extent under command, any 
.̂r°Perlvthen ensainS through inability to manœuvre 

vi°Ua ^  ^puld only be indirectly the result of the pre- 
aHd i8 Agence. I t  is a question of some importance, 
® °^ fc .-^ 1)*re<*uentty arising in cases in the Admiralty

Vol- ir., n .s .

from one to two knots an hour headway, and some 
considerable leeway. Her lights were duly exhi
bited and burning brightly, and a good look-out 
was being kept on board her.

In  these circumstances, those on board the Amelia 
saw the green light of the Russian ship Aimo 
bearing at first from three to four points on their 
starboard bow, and about three-quarters of a mile 
off. The Amelia kept her course, those on board 
her watching the light. The ligh t drew nearer, 
and the two vessels got within about three ships’ 
lengths of each other, and were about to pass, 
when those on board the Amelia observed that tho 
Aimo had ported her helm and was coming towards 
them. They therefore loudly rang their ship’s 
bell and hailed, and put their helm hard a star
board. Notwithstanding, the Aimo came with 
considerable force into collision with the Amelia, 
striking her with the stem on her starboard 
quarter, between the main and mizen rigging, and 
doing her considerable damage.

A t the hearing in the Admiralty Court, the 
Aimo was charged with improperly changing her 
course by porting and improperly luffing. The 
question of fact mainly in dispute was, whether 
the vessels were green ligh t to green light or red 
light to red light, the Amelia alleging the former, 
the Aimo the latter. The judgment of the Admi
ralty Court, after reviewing the facts, was as 
follows:—

“  Sir R. Phillimore.—The court upon the evi
dence has arrived at a clear conviction that the 
story told by the Amelia is the true story, and 
that the vessels were mutually visible in the first 
instance, green ligh t to green light. The court is 
confirmed in  that opinion, derived from perusal of 
and deliberation upon the evidence, by the strong 
and decided opinion of the Elder Brethren of the 
Trin ity House. Indeed, the collision, looking to 
the admitted facts of the case, could have happened 
in no other way. I t  was the duty, no doubt, of 
the port tacked vessel, under the Regulations for 
the Prevention of Collisions at Sea, to keep out of 
the way of the starboard tacked vessel, and I  have 
to consider, therefore, having arrived at the con
clusion that the vessels were mutually visible, 
green light to green light, and that the wind was 
as stated, whether the Amelia did obey the regu
lations in keeping on her course as near as possible 
to the wind. The Elder Brethren of the Trin ity 
House assure me that she did so, that that was a 
practical obedience to the rule, and that without 
any reference to her disabled condition, or any 
reference to the distance at which the vessels were 
seen, i f  they were, as they agree with me in th ink
ing they were, mutually visible green light to 
green light, i t  was her duty to keep on as she did. 
The question is, what caused the collision in this 
case ? and the Trin ity Masters are of opinion, and 
with that opinion I  am inclined to agree, that it  
was caused by the luffing of the starboard tacked 
vessel. I t  is very true that the amount of that 
luffing is very doubtful—whetherit was half a point 
or two points, or something between the tw o; but 
they are of opinion that half a point would have 
sufficed, considering the relative positions of these 
vessels, to have caused the collision. That being 
their opinion, I  shall find the Aimo to blame; but 
i t  is not to be omitted, among the reasons which 
the court think i t  right to state, that the 12th 
article, which orders the port tacked vessel to keep 
out of the way, is mitigated and tempered (other-
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wise i t  would befraught, in the opinion of the Elder 
Brethren of the Trin ity House, and I  agree with 
them, with great danger to navigation) by the 19th 
article, which provides that ‘ in obeying and con
struing these rules, due regard must be had to all 
dangers of navigation, and due regard must also 
he had to any special circumstances which may 
exist in any particular case, rendering a departure 
from the above rules necessary in order to avoid 
immediate d a n g e ra n d  I  am of opinion, indepen
dently of what I  have stated, that the luffing caused 
this collision; that it  was, having regard lo the 
special circumstances of the case, the duty of the 
starboard tacked vessel to have payed ofE a little, 
which would certainly, in the opinion of the Elder 
Brethren, have prevented the collision altogether.
I  have, therefore, for the reasons which 1 have 
briefly stated, arrived at the conclusion that the 
port tacked vessel, the Amelia, has made out her 
case, and that the Aimo, the starboard tacked 
vessel, must be pronounced to be alone to blame 
for this collision.”

From this judgment the owners of the Aimo 
appealed, on the ground that there was no such 
improper luffing on her part as to amount to a 
deviation from her course, and that the Amelia 
was bound to have taken measures to keep out of 
the way.

Milward, Q.C. and Clarkson, for the appellant. 
—A  vessel has a right to keep close-hauled, and 
may come as near to the wind as she can get 
without deviating from her course, so long as she 
does not lose control : (The Marmion, ante, 
vol. 1, p. 412; 27 L. T. Eep. N. S. 255). The 
vessel with the wind free is bound to take some 
means to get out of the way, and if she cannot 
the collision is at most the result of inevitable 
accident. I f  a ship departs from a rule, she takes 
upon herself the obligation of showing that the 
takes upon herself the obligation of showing that 
the course she adopts is calculated to avoid danger 
of collision: (The Agra and The Elizabeth Jenkins, 
4 Moore P. 0. 0., N. S., 435; 16 L. T. Rep. N. S. 
755, and 2 Mar. Law Oas. O. 8. 532.) I f  the Aimo 
had altered her course to avoid this ship, she 
would have taken upon herself an improper 
responsibility.

Butt, Q.C. and W. C. F. Phillimore, for the 
respondents.—The Amelia adopted the best means 
in her power to keep out of the way, namely, 
keeping her course. Her disabled condition pre
vented her doing otherwise. I t  would have been 
impossible for her to bear up.

Milward, Q.C. in reply. Cur. adv. vult.
May 20.—The judgment of the court was de

livered by Sir R. P. Collier .—This was a case of 
collision between two sailing vessels, the Amelia, 
an American vessel, and the Aimo, a Russian, 
there being cross suits. The collision took place 
about twenty miles south of the Lizard, at between 
ten and eleven at night, in October. The wind was 
south-west; the Amelia was heading N.W. by W, 
or perhaps a point or two more to the north ; the 
Aimo S.8.E. The Amelia was on the port tack; 
the Aimo on the starboard tack, close hauled. 
Under these circumstances, the 12th and 18th 
articles of the regulations applied. I t  was the 
duty of the Amelia to keep out of the wajr of 
the Aimo, of the Aimo to keep her course, subject 
to the qualifications of the 19th article. I t  ap
peared that the Amelia had shortly before come 
into collision with another vessel, whereby she had

become in some measure disabled. The Amelia 
kept her course, starboarding her helm when the 
collision became imminent. The Aimo continued 
on her starboard tack, slightly luffing, and struck 
the Amelia on her starboard side, between the 
mizen mast and the stem. The learned judge held 
that the Amelia, by keeping her course, was taking 
the best means in her power to keep out of the 
way of the Aimo, and that the Aimo caused the 
collision by luffing, and was solely to blame. 
Having regard to the disabled condition of the 
Amelia, which, as their Lordships are advised by 
their Nautical Assessors, would have had great 
difficulty in paying off so as to pass to leeward of 
the Aimo, their Lordships are not prepared to 
differ from the finding of the learned judge that 
want of ordinary care and skill is not proved 
against her.

The question remains whether want of ordi
nary care and skill is proved against the Aimo. 
She could not know that the Amelia was dis
abled, and had reason to expect that the Amelia 
would keep out of her way ; 'she was, according to 
uncontradicted evidence, close hauled to the wind; 
the extent to which she luffed the learned judge 
treats as doubtful, not appearing to consider it 
proved that she luffed more than half a point. I t  
is clear that she did not luff so much as to lose her 
headway, for one of the witnesses for the Amelia 
says that, immediately before the collision her sails 
were full. This being so, their Lordships are of 
opinion that she did not deviate from her course, 
but that she substantially kept it, as she was re
quired to do by the 18th rule, and their view is in 
accordance with that expressed in the Marmion ■ 
(1 Asp. Mar. Law Cas. 412.) The learned judge, 
however, further finds that having regard to special 
circumstances, such as are contemplated by article
19, i t  was the duty of the Aimo not to have kept 
her course, strictly speaking, but to have some
what changed i t  by paying-off a little. Consi
dering, however, that the Aimo could not be aware 
that the Amelia was in a disabled condition, their 
Lordships are unable to find that any such special 
circumstances were brought to her knowledge as 
to fix her with negligence in not adopting this 
latter manoeuvre, and are, therefore, on the whole 
of opinion that no want of ordinary care and skill 
is proved against her. _ .

Under these circumstances, they are of opinion 
that neither vessel has made out its case against 
the other, and they w ill humbly advise Her 
Majesty that the decrees appealed against be 
reversed, and that both suits be dismissed. Neither 
party should have his costs, either here or in the 
court below. Appeal allowed.

Solicitor for the appellants, Thomas Cooper.
Solicitors for respondents, Pritchard and Sons•

Wednesday, July 16, 1873.
(Present: the Right Hons. Sir J ames W. ColvilE. 

Sir B arnes P eacock, Sir M ontague E. Smith» 
and Sir R obert P. Collier ).
H enderson and another v . T he Comptoib 

D ’E scomete de P aris.
Bills of lading—Omission of words “ or order, of 

assigns ” —Negotiability—Constructive notice 
Delivery. i

The appellants, a firm in Manchester, purchas 
goods, shipped from London to Hong Kong
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Pledging their oum credit, on behalf of L. 8. and 
“ ?•>a firm in London, having a branch at Hong 
■Kong. By the invoice for these goods, L. S. and 
Co., of Hong Kong, were to realise the goods and 
to transmit the proceeds to L. S. and do., in 
London, for the purpose of meeting their accept
ances to the appellants. The bill of lading for 
the goods was in the usual form, except that the 
words “ or order, or assigns,” were omitted. L.
. and Co., at Hong Kong, having received the 
invoice and bill of lading, indorsed the latter to 
the respondents, bankers at Hong Kong, as a 
security for payment of a loan due on a promis- 
soru note. On the arrival of the goods they were 
delivered to the respondents, who then gave up 
he bill of lading to L. S. and Co., who gave a 

receiptfor it, engaging to pay the proceeds of the 
goods as collected on account of the promissory 
note, it being understood that the goods belonged 
o the respondents until such proceeds were paid.

Jn accordance with the terms of the receipt, L. 8. 
ond Co. sold the goods, and remitted the proceeds 

the respondents in part payment of the promis-

Iie$  (affirming the judgment of the Supreme Court,
Long Kong), that the respondents had, under the 
Clrcumstances stated, an equitable title to the 
goods by the indorsement and delivery to them of 
,}e bill of lading, and a legal title to the goods, 
he transaction amounting to an actual delivery

field 6 g°°ols 1° them.
„ further, that the mere omission of the words 

or order, or assigns,” in the bill of lading, did 
ot affect the respondents with constructive notice 

J  the trust existing under the arrangements 
etween the appellants and L. 8. and Co., and 
as not such an omission as ought to have excited 
e suspicion of the respondents, and put them on

8erni?'ry °® Sâ  arrangements.
. ole, that in order to make bills of lading nego- 

Hable - - --'te, some such words as “or order, or assigns,” 
Thi^ ^  be in them.
Kon WaS a-n aPPeâ  from the Supreme Court, Hong 

8*  The facts fu lly  appear in the judgment. 
aPpella t  ^ ayya^ay> Q-G- anc* Gardiner fo r the

Q.C. and Everitt for the respondents. 
C0L tginent was delivered by Sir R obert P. 
ia nQ —The facts of this case, about which there
ia vrdlsPute> may be very shortly stated. A  firm 
chaHê nc*lest6r> Messrs. Henderson and Co., pur- 
creHn a quantity of goods, pledging their own 
Who ’ 0n behalf of Messrs. Lyall, Still, and Co., 
•Son a ^ rm ' n London, having a branch at 
by Hong. An arrangement was entered into 
thes 6 Parties, which is embodied in  an invoice of 
baie„ ^9°ds, which is aB follows: “  Invoice of fifty  
Co., J cloths, shipped by C. P. Henderson and 
eon;Per Hnei, from London to Hong Kong, and 
for to Messrs. Lyall, Still, and Co., there
^tess*'sation, the proceeds to be remitted to 
first cl reorSe Lyall and C. F. Still, London, in 
atiCe bank bills, specially to meet their accept- 
ienewal tv," Henderson and Co.’s draft (or any 
for aor. * thereof) against the shipment, and bought
0. o>,a®*1 and risk of Messrs. George Lyall and
^cnt p 1*1» London.”  Now, that was the arrange- 
ketweeniHrec* n̂*'° between the parties, and, as 
that fir Parfies, their Lordships are of opinion 
Were unHarS- L ya11* S till and Co., of Hong Kong, 
as to re r  t l̂e °hhgation so to deal with the goods 

»Use the proceeds from their sale, and to

transmit those proceeds to Lyall, Still, and Co., in 
London, for the purpose indicated in this invoice, 
namely, of meeting their acceptances to Messrs. 
Henderson. I t  appears that a bill of lading was 
made out, which is in the usual form, with this 
difference, that the words “  or order, or assigns ”  
are omitted. I t  has been argued that, notwith
standing the omission of these words, this b ill of 
lading was a negotiable instrument, and there is 
some authority at Nisi Prius for that proposition; 
but, undoubtedly, the general view of the mercan
tile world has been for some time that, in  order to 
make bills of lading negotiable, some such words as 
“  or order, or assigns ”  ought to be in  them. For the 
purposes of this case, in the view their Lordships 
take, i t  may be assumed that this b ill of lading 
was not it  negotiable instrument. The bill of 
lading and the invoice were received by Messrs. 
Lyall, Still, and Co. at Hong Kong on the 13th 
Nov. 1866, and soon after, i t  does not precisely 
appear when, this b ill of lading was endorsed to 
the defendants, who are bankers at Hong Kong. 
I t  was endorsed for this purpose : i t  was in order 
to enable Messrs. Lyall, Still, and Co., of Hong 
Kong, to obtain back from the defendants certain 
silk documents, as they are described, which were 
deposited with them to meet two acceptances, one 
for 22,000 dols. and the other for 22,500 dols. I t  
appears that Lyall, Still, and Co. met the first b il l ; 
but when the second bill became due they borrowed 
a sum of money sufficient to pay i t  of the bankers, 
the defendants, on giving their promissory note 
dated 31st Deo. 1866, and from that time this 
b ill of lading remained with the bankers as a 
security for their repayment of that loan upon 
their promissory note. What next occurred, which 
is material, is stated very fairly in the case of the 
appellants. They state that the ship Ariel, that is 
the ship carrying these goods, “  arrived at Hong 
Kong early in January 1867, and the said fifty  
bales were delivered to the respondents on the 7th 
January 1867 ; the respondents handed to the said 
firm of Lyall, Still, and Co. the said b ill of lading 
endorsed to the respondents as aforesaid, receiving 
from them a receipt as follows:—‘ Hong Kong, 
7th Jan. 1867. Received of the Comptoir 
d’Escompte de Paris (Hong Kong agency) b ill of 
lading for E. S. C. P. H. 51,100 dols., 50 bales 
merchandise per Ariel, valued at 7625 dols., pro
ceeds of which we hereby engage to pay to the 
said bank as soon as collected on account of 
our promissory note for 22,500 dols., dated 21st 
Dec. (it should be 31st Dec.) 1866, and interest 
209 dols. 59 cents. I t  is at the same time under
stood that the goods in question are stored for 
account and belong to the said bank until such 
proceeds have been paid Lyall, Still, & Co.’ The 
case further states that in accordance w ith the 
terms of the said receipt, the said firm  of Lyall, 
Still, and Co. sold the said 50 bales for 6837 dols. 
50 cents, and remitted the proceeds of the sales 
of the said bales, amounting to 6837 dols. 50 cents, 
to the respondents, who applied the same in part 
satisfaction of the said promissory note for 22,500 
dols.”

The view of their Lordships is this, that as
suming as they do, that the bill of lading was 
not a negotiable instrument, its endorsement and 
delivery to the bank gave them only an equitable 
right to the goods. But in their Lordships’ view 
the transaction, which took place subsequently, 
amounted to a delivery of these goods to the bank
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after the goods had been landed and delivered 
in pursuance of the bill of lading, and when 
the b ill of lading was functus officio. I t  ap
pears to their Lordships that Lyall, Still, and 
Co. having received these goods at Hong Kong 
did deliver the possession of them to the bank. I t  
is true that the bank did not take them to their 
own warehouses, probably because they had not 
warehouses convenient to hold them; and the 
bank did not sell them themselves, probably be
cause it  would not be in the way of their business 
to sell them. They employed Lyall, Still, and Co. 
to sell them for the bank; but, in  their Lordships’ 
opinion, in so selling them Lyall, Still, and Co. 
acted but as brokers to the bank; and possession 
was in fact delivered to the bank of the goods by 
Lyall, Still, and Co., after Lyall, Still, and Co. 
at Hong Kong had the goods in  their posses
sion, and were able so to deliver them. That 
being so, in their Lordships’ opinion, the bank 
after that delivery united in themselves a legal 
and equitable title  to the goods. I f  that be so, 
the only question which remains is, whether 
they had actual or constructive notice of the 
trust which, as between the original parties, 
Henderson and Co., and Lyall, Still, and Co., in 
their Lordships’ opening existed ? I t  is conceded 
that there was no actual notice. The question 
remains whether there was constructive notice, 
and i t  should be—in order to make out the case 
of the plaintiff—constructive notice at the time 
of the endorsement of the b ill of lading. That 
constructive notice is attempted to be inferred 
in this way, and in this way on ly : I t  is 
said that the b ill of lading was in an unusual 
form, omitting the words, “ or order, or assigns,”  
that the bank ought to have taken notice of the 
b ill of lading being in that unusual form, that they 
ought hence to have inferred that i t  was probable 
that some such equitable arrangement existed as 
that which is now proved, and that they ought 
to have made inquiries on the subject. I t  does 
not appear why the words “  or order, or assigns ”  
were omitted. There is no evidence whatever that 
they were omitted intentionally with a view in 
any way to carry into effect the arrangement 
between the parties. I t  is admitted as a fact 
that Lyall, Still, and Co., at Hong Kong, when 
they endorsed the bill of lading to the bank, were 
not aware of this omission. And their Lordships 
think that i t  may be assumed, from the conduct 
of the bank and from other circumstances, that 
they did not notice it. Their Lordships are further 
of opinion that the omission of these words, if 
noticed, was not a circumstance from which the 
peculiar arrangements subsisting between the 
appellants and Lyall, Still, and Co., were neces
sarily to be inferred; nor even one which would 
necessarily excite the suspicions of a man of busi
ness of ordinary prudence, and put him on inquiry 
into the nature of those arrangements. They can
not, therefore, impute to the respondents, either 
from their failure, if they did fail, to observe the 
omission, or from their failure, i f  they did observe 
it, to make further inquiry into the title  of Lyall, 
Still, and Co., what in the decided cases is some
times called “  w ilful blindness,”  and sometimes 
“  gross negligence.”  And they are of opinion that, 
to hold that the mere absence of these words from 
the b ill of lading, without more, was constructive 
notice to the bank, would be carrying the doctrine 
of constructive notice further than it  has ever been

carried—certainly much further than i t  has been 
the tendency of the courts in recent cases to carry 
it. Their Lordships are, therefore, of opinion that 
the decision of the court below was right, and they 
w ill humbly advise Her Majesty that that decision 
be affirmed, and that this appeal be dismissed with 
costs.

Judgment affirmed.
Solicitors for the appellants : Travers, Smith, 

and Co.
Solicitors for the respondents : Lyne and Hol

man.

E X C H E Q U E R  C H A M B E R .
Reported by J ohh B oss, Esq., B arris te r-a t-Law .

Friday, June 20,1873.
APPEAL FROM THE COURT OF COMMON PLEAS.

P e a r so n  v . T h e  C o m m e r c ia l  U n io n  A ss u r an c e  
C o m p a n y .

Policy of insurance against fire—Construction—■ 
Vessel lying in docks, with liberty to go into dry 
dock.

Plaintiff’s vessel was insured against fire by the 
defendants under a policy of insurance expressed 
to be “ on the hull of the steamship Ind ian  Em pire, 
with her tackle, furniture, and stores on board 
belonging, lying in the Victoria Bocks, London, 
with liberty to go into dry dock and light the 
boiler fires once or twice during the currency of 
the policy.” There was no dry dock attached to 
the Victoria Bocks, but there was a pontoon dock, 
called the Thames Graving Bock, attached to the 
Victoria Bocks, in which repairs ordinarily exe
cuted in a dry dock could be done, but the vessel 
was too large to go into it. Preventive measures 
against fire and appliances for extinguishing it 
existed both in the Victoria Bocks and the Thames 
Graving Bocks. The vessel was towed from the 
Victoria Bocks to the nearest convenient dry 
dock, her paddle wheels having been taken off in 
the Victoria Bocks in order to enable her to go 
into the dry dock. After completing her repairs 
in the dry dock and coming out of it, she was 
taken up the river Thames to a buoy some few 
hundred yards above the dry dock, and there 
moored for ten days in order that her paddle 
wheels might be replaced. This was according to 
the ordinary course pursued by ship-builders; but 
the vessel might have been towed at once to the 
Victoria Bocks, and have had her paddle wheels 
replaced there, though at a fa r greater expense. 
The vessel was burnt at her moorings, during the 
currency of the policy,and the defendants disputed 
their liability.

The Court of Common Pleas having given judgment 
for the defendants:

On appeal, held (affirming the decision below), that 
the ship was covered by the policy while in the dry 
dock, and while going to and returning therefrom, 
but not during the time she was moored in the 
river for a purpose unconnected with the tra n s it-  

A p p e a l  from  a judgm ent of the C ourt of Common 
Pleas fo r  the defendants in  an action upon a policy 
o f insurance against fire. The po licy was ex* 
pressed to be “ on the h u ll o f the steamship Indian 
Empire, w ith  her tackle, fu rn itu re , and stores be
long ing , ly in g  in  the V ic to r ia  Docks, London, 
w ith  lib e rty  to go in to  d ry  dock and lig h t bo iler 
fires once o r tw ice  d u r in g  the currency of th® 
policy ; ”  and the currency of the po licy was fro®
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14th May 1862 to 14th Aug. 1862. The ship was 
tying in the Victoria Dock, to which there was no 
■ 7 dock attached; there was a graving dock ad
joining, in which ships were lifted by pontoons, so 
yS 1,0 be dry, bat the ship was too wide to allow 
ner to go into the pontoons. Lungley’s dry dock, 
®ooat two miles distant, was’the nearest dry dock 
hat could receive the ship conveniently, and for 
re purpose of entering there, the lower half of 
er paddle wheels had to be removed. This was 

“ °ne in the Yictoria Dock, and the ship was 
°wed to Lungley’s dock, and she was there 

repaired. A fter the repairs were completed the 
nip was taken to the Government buoys on the 
names off Deptford, and moored there for the 

Purpose of replacing her paddle-wheels. The ship 
AT at the buoys for this purpose for ten days, and 
uen whilst still there, was burnt at her moorings, 
t appearB ^jjat [it was usual for shipbuilders to 
nplace paddle-wheels in. the river, but that i t  

"light have been done in the Yictoria Dock, 
though at a much greater expense. I t  also 

PPeared that the appliances for extinguishing 
res were much greater in the Victoria Dock than 
n the river.

The Court of Common Pleas held that the 
ntendants were not liable under the policy, as i t  
overed the risk of fire only during the time that 
6 ship was in Victoria Dock, the dry dock, and 

in aD<̂  returning between the two, and a delay 
the river for the above purpose. The case w ill 
found reported below, 15 C. B., N. S., 304; 

A Mar. Law Cas. O. S. 401.
Catkins Williams, Q.C. and Lany on for the 

yUintiff.—The policy covered the ship in the 
r °r |a Dock, in dry dock, and in going to and 
Us Ul!ninS from the dry dock according to the 

Ual courses. I t  is found to be usual to replace 
. 6 paddles of large steamers in the river, there- 
fQre any delay or deviation from the direct course 
J  - _ n a t PurP0Se was not deviation. [B la c k b u r n ,

' Bo the same principles apply to a fire as to a 
had®6 P°li°y f] Suppose, in returning, this vessel 
riy  been obstructed by some pageant on the 
^ ?r attracting a crowd of ships, and that she 

anchored for a few hours to allow them to 
bv ‘ ,rse’ sbe would surely have still been covered 
red tbe P°licy- K e l l y , C.B.—No doubt, if 
bun st0P ten days for repairs at a
nutff.i'8 a different case.] Suppose she had waited 
sta lde the dock gates for a tug, the period of her 
thg ■Wou'(f  have been covered. The question for 
adonfUr^ ougbt to have been whether the course 
BUiiv was ibe usual customary one. [B l a c k - 
v0v ’ J■ —This is not a case of deviation as on a 
bous^6 poli°y- I f  my goods are insured in a ware- 
Whi]6’ an<f I  take them out, they are uncovered 
i8 ® ?ut ; but if I  bring them back again, the risk 
whef am. covered. Not so in a voyage policy, 
Policy’ tbe vess®l *s °noe off the voyage, the 
doch^ 18 at an end.] The leave to go to a dry 
therr,?°vere(l  all necessary incidents of the journey 
What-0' [ K e l l y , C.B.—Yes; but not necessarily 
Were 18 Usual. Many things may be usual which 
citp.i Pever  contemplated by the policy.] He 
’VV'iiig ° j^ on v- Lupton (15 C. B., N. S., 113), per 
not , > P-144. [B la c k b u r n , J.—But that does 

■Be«’ y L°  fbia fire policy.]
and Cohen for the defendants were

o m - - ’ O- B.—No doubt the judgment below 
00 affirmed, This is an insurance of a

peculiar character. I t  is not an insurance on a 
voyage at a ll; but is against fire for a certain 
period of time, and while the ship shall be in a 
proper place or places. The insurance has refer
ence to the place itself. I t  has been rightly  said, 
nor is i t  denied by Mr. Watkin Williams, that 
there are peculiar facilities and safeguards against 
fire in the Yictoria Docks. This is an insurance 
against fire in the Victoria Dock; and if  the policy 
had stopped there, and the vessel had, for even an 
hour, and for a lawful purpose, and usual purposes, 
passed into the Thames, the insurance could not 
have been effective. But the policy goes further, 
viz., to insure the vessel against fire, not only in 
the Victoria Dock, but in dry dock, to which i t  
was known she was about to go in order to make 
considerable repairs. I f  i t  rested there without 
more, i t  might be said that the insurance attached 
only while the vessel was in the Victoria Dock or 
dry dock; but, inasmuch as common sense and 
reason tell us that a vessel which is to 
be insured in the Victoria Dock must neces
sarily proceed out of i t  into dry dock, for con
siderable repairs, i t  is no great latitude of con
struction to say that the insurance for three 
months is to extend to the very short period of 
time necessary in going from one dock to another, 
and in returning. But there the insurance ends. 
Although there is no express insurance against 
fire while in the Thames, yet, inasmuch as i t  must 
have been contemplated by the parties that the 
vessel should proceed from the Victoria Dock to 
dry dock, then, in conformity with reason and the 
intention of the parties, we must say that while 
the vessel was going from one to the other the 
insurance would attach, and the underwriter be 
liable in case of fire under these circumstances. 
But here the vessel, instead of returning direct 
and without any unnecessary deviation from dry 
dock to the Victoria Dock, not only went further 
up the river (to which I  do not attach much 
importance, for there might have been a 
temporary obstruction to the navigation, as 
by a crowd of other vessels for instance, 
rendering i t  necessary to get out of the 
way) but, instead of proceeding at once to return 
—the insurance being eundo, morando et redevMdo, 
—the persons in charge go further up the 
river, and moor the vessel for ten days in 
order to reinstate the paddle wheels. There
fore they .have remained for ten days in the 
river Thames ; and if  the parties had contemplated 
an insurance in the river Thames, they would have 
expressly insured her “ in the Victoria Dock and dry 
dock, and in the river Thames,”  during the period 
over which the policy extended. There is, however, 
no such insurance. There are facilities to extinguish 
fire in the Victoria Dock and all docks, and no such 
facilities existing for ships lying in the Thames. So 
i t  would be to increase the risk and insure the ship 
while in a place not within the policy, if  we said 
that this insurance would attach to the vessel when 
moored as she was. I t  is said that i t  is usual in 
cases like this to act as those in charge of this ship 
have done. I t  might have been usual to effect a 
considerable portion of the repairs in the river 
Thames; but i f  so, the owners ought to have insured 
their vessel in the river just as much as in the 
Victoria and dry dock. A  point, too, has been 
made about the adjoining dock but nothing turns 
on that. I  th ink the parties must have intended 
a practicable dry dock, and I  do not think they
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should be at liberty to go to Portsmouth or other 
distant locality, but that they were not necessarily 
limited to the immediately adjoining one. I  think 
this was an insurance against fire in  the Victoria 
Dock, or in any practicable dry dock to which- the 
ship might resort to effect repairs, and in course of 
passage from the Victoria to the dry dock and 
back.

M a r t in , B.—I  am quite of the same opinion. In  
my judgment, the doctrine of deviation has nothing 
to do with the case. This insurance is for a limited 
time on a vessel being in a certain place. Probably 
what happened was not in the contemplation of 
either party at the time of the policy being made, 
but we must have regard to the policy itself. [His 
Lordship read the clause in question.] I t  is a 
policy on the vessel being in the Victoria Dock 
and dry dock, and whilst going and returning to 
and fro.

B la c k b u r n , J.—I  am of the same opinion. I  
th ink probably the only doubt would be as to 
whether the policy covered the ship during her 
passage from one dock to another; but I  agree 
with this court even on that point. This, however, 
is really not a voyage policy at all. The vessel is 
covered in the Victoria dock and dry dock, and 
going and returning. When burnt she was lying 
in  the river to do repairs more cheaply than in the 
Victoria Dock; but she was not in a place covered 
by the policy, and the parties should have insured 
her there also.

C leasby , B.—I  am of the same opinion. I f  we 
were to give judgment upon what the parties 
probably contemplated, then the plaintiff might 
have had good ground for succeeding but for the 
statement of the fact which seem to show that 
the difficulty respecting the paddle-wheels did not 
become apparent until after the execution of the 
policy.

Qu a in  and A r c h ib a ld , JJ. concurred.
Judgment affirmed.

Attorney for the plaintiff, Gotterill.
Attorneys for the defendant, Thomas and 

Hollams.

C O U R T OP A D M IR A L T Y .
Beporta b y  J . P . A s p in a l l , Esq., B arris te r-a t-Law .

July 30 and Aug. 2, 1873.
T h e  C it y  of B russels.

Taxation of costs—Outport charges—Agent not at
torney or proctor—Revision—Separate bills of 
costs.

The practice, which has hitherto obtained in the 
High Gourt of Admiralty, of presenting separate 
bills of costs for the London proctor’s own charges 
and for the outport or country agency charges, is 
now objectionable and must be discontinued for 
the future.

Although a proctor may employ an agent, who is 
not an attorney or solicitor, to act as cleric pro 
hac vice for the purpose of collecting evidence in 
a cause, fyc., in the outports, and may lawfully 
charge for the expenses incurred in respect of 
such agent as agency, charges made by such an 
agent for doing work which is essentially the 
work of a proctor, attorney, or solicitor, such 
as “ taking instructions for brief and drawing 
the same,” &c., will not be allowed upon taxa
tion.

T h is  was a m otio n  to  th e  c o u rt to  d ire c t th e  
re g is tra r  to  rev iew  h is  ta xa tio n  o f th e  p la in t if f ’s 
costs in  a salvage s u it  aga ins t th e  City of Brussels 
“ b y  d isa llo w in g  th e  o u tp o r t charges and such 
p o rtio n  o f th e  to w n  b i l l  as re lates to  th e  w o rk  
done a t th e  o u tp o rt.”

A  cause of salvage was instituted in the name 
of Henry Charles Coote, a proctor, on behalf of 
eighty-one of the crew of the steamship City of 
Paris against the Bteamship City of Brussels; 
both vessels formed part of the Inman Line, and 
belonging to the port of Liverpool. From affi
davits filed in support of the motion i t  appeared 
that, although Mr. Coote was acting as proctor 
in the cause, the greater portion of the work had 
been actually done by a Mr. Cowl, a notary, but 
not a proctor, attorney, or solicitor, practising in 
Liverpool. Mr. Cowl had in  the first instance 
obtained the authority of the crew of the City of 
Paris to institute the suit, had. throughout ob
tained instructions from them, drawn all the ne
cessary documents, and in fact done everything 
that an attorney or proctor would do in  preparing 
a case for trial, except those things which the 
practice of the court required should be done by 
or in the name of Mr. Coote, the proctor. Mr. 
Cowl was not a clerk of Mr. Coote, nor expressly 
employed by the latter. The suit resulted in a 
salvage award of 600?. being made by the court 
to the plaintiffs, and subsequently the plaintiffs’ 
proctor presented in his own name the bills of 
costs for taxation by the registrar.

By the practice of the Court of Admiralty i t  is 
usual in cases which originate in an outport, that 
is a port other than the port of London, for two 
bills of costs to be filed by the plaintiffs’ proctor; 
one of his own charges for the conduct of the suit 
in London; the other of the charges of his agent 
who has conducted the suit in  the outport; these 
two bills are separately taxed. I t  has been the 
practice of some proctors to receive instructions 
to institute suits from persons, not attorneys, 
solicitors, or proctors, at different outportB, and on 
the suits being concluded, the prootors have 
brought in  on taxation the charges of those per
sons for the work done by them in the country; 
and these charges have been allowed by the re
gistrars, because they have considered the proctors 
as the only persons whom they could recognize, 
and the work done at the outport as done by a 
person acting as the proctor’s clerk; i f  the 
proctor were compelled to proceed to the outport 
himself, the costs would be considerably increased. 
In  the bills of costs presented by Mr. Coote, i t  did 
not appear that Mr. Cowl acted as clerk to Mr- 
Coote or as his agent. The outport b ill of costs 
contained charges made by Mr. Cowl for attend
ances on the plaintiffs before action, attendances on 
various plaintiffs to obtain their instructions to 
institute the suit, preparing documents, &c., for 
counsel’s opinion, affidavit to lead warrant, letters 
to the proctor and to various plaintiffs, for 
perusing the answers thereto, instructions for 
preparing petition, for settling the same, obtaining 
value of the salved ship and the names of the 
plaintiffs, instructions for briefs for the exami
nation of defendants’ witnesses, and for the hear
ing, attendances on various plaintiffs to inform 
them of progress of the suit, perusing prints of 
defendants’ proofs, various affidavits, and taking 
copies ; these charges were however disallowed by 
the registrar on taxation, and the amounts claimed
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1 11 0
3 8 0 
I  14 0

1 6  8 1 6  8

an<f  allowed as ou tport costs by the reg is tra r were 
88 f o l l o w s (a )

*n  . Claimed. Allowed,
drawing brief for examination of £  s. d. £  s. d. 

defendants’ witnesses, forty-five
*~,f°l'os ............................................  2 5 0 2 0 0

Two fair copies for counsel ..........  2 2 0 1 6 8
fai]. copies captain’s deposi-

# , * 10n to accompany .....................  0 5 0 0 5 0
Attending twelve of plaintiffs, tak- 

tng instructions for affidavit, en-
*p. 8aged a very long time ..............  2 2 0
tirawing same, sixty.eight folios... 3 8 0

«rJVSItossing affidavit .....................  1 14 0
Attending twelve of plaintiffs at 

Various times reading over affi
davit and before commissioner to 
be sworn to affidavits, engaged

*T * h°urs ..................................
attractions for affidavit of plain-

*Ti hoop and Galloway..............  0 6
drawing same ..................................  0 5

*7 ‘?^r°ssing five folioB....................... 0 2
Attending plaintiffs and reading 

°ver affidavit of J.Readhead,and 
explaining same ; reading over 
their own affidavits, and attend
ing before commissioner with 
them to be sworn at different 
tunes ; engaged nearly two hours 0 13
? oaths ........................................  0 5

attractions for affidavit of plaintiff
*r> a jto n  ........................................  0 6
»*vawin£ same ................................. 0 5
*Af?ro!.aine ......................... 0 2trending deponent and reading 

?ver, and before commissioner to to be eworn .................................  0 g g
* j ath.................................................... q
«¿atrnctions for affidavit of Phelan 0

0 13 4 
0 2 6

0 6 8

»gnawing eamo ................................. 0 5

SPding deponent reading over 
.d a v it, and before commis-

OathDer BWOrn ......................  0
•instructions for affidavit to be made 
*T)Z piaintiffa Lewis and Clarke ... 0 
% rawmg Bame ................................. 0
* A t * t r r °u-s ' n g ......................................................... 0-ending deponent Lewis, reading

auie over and with him before
hathmm*B8!0ner t °  he sworn.......... 0

0 1

0 6 8

0 6 8 
0 2 6

0 6 8 
0 2 6

7 10 0
5 0 0

p , efjn e n tly  a ttend ing  deponent 
bof rae , reading over h is a ffidav it 

O ntit0re oonimissioner to  be sworn 0 6
* D Z “ v ....................................................  0 2

f  , . ln 6 b r ie f fo r  the  hearing, 256
«Two1*08........; .............................. 12 16

4 r,._fait copies for counsel .......... 8 12
...........................................  10 10 0

sup Q.O. (A. Cohen w ith him) appeared in
*n i f *  of the motion.—Mr. Cowl was acting as 
henu rney’ anc* noli as ° 'er^  to Mr. Coote, and 
Act ur|der the penal clause of the Stamp
that r ^  ^4 Viet. c. 97, s. 59), which provides 
Pram' atly Person, directly or indirectly, acts or 
procf1S6B -D any o°nrt as an attorney, solicitor, or 
he Ki,0!';w'th°ut having a certificate(under sect. 62), 
thaint ôr ê‘t  and be deemed incapable of 
or r ta'ning any action for the recovery of any fee 
yet .jvard- Although no penalty w ill be pressedfor, 
8tonnle, Puracticeis objectionable, and ought to bo 
crieit ii • th® court. I t  was clear that Cowl had 
aRent I ^ histructed Mr. Coote, and was not his 
attorn ^ut rather acted as an independent country 
--- ney. rX’be charges allowed were such as could

Ŵ 'c h w ie *tems marked w ith  an aste risk were those . 
° u ton +xre afterw ards ordered by the judge to  be s tru ck  

the motion.

only be made by an attorney, and having been 
made by Cowl ought to be disallowed.

Clarkson, contra.—The practice of allowing un
qualified persons to act as agents for proctors in 
outports, arose out of the exclusive position of the 
proctorB before the admission of attorneys to prac
tise in this court, and this practice has never been 
objected to. Formerly the proctor was the only 
person recognised, and his country agent stood in 
the same position whether an attorney or not. 
Whatever the position of the agent, the costs as 
between party and party were allowed only to the 
proctor, and it. could make no difference whether 
the work had been done by a clerk sent down to 
the outport by the proctor, or by some one acting 
at the outport on behalf of theproctor. There can 
be no advantage in compelling a proctor or attor
ney to have the whole work done by some one in 
his own office. [S ir R. P h il l im o h e .—I  may, per
haps, be speaking somewhat rashly, but I  should 
say there is not. The question seems to be, 
whether he was acting as an agent pro hac vice. 
I  do not suppose that Mr. Milward would contend 
that he might not have any number, provided 
they were his agents, and did not do what was 
substantially the duty of the proctor. I t  might 
be true enough that the complaining party in this 
action was not injured at all, and yet i t  might be 
that the charges he objects to might be such that 
the court must necessarily take cognizance of 
them.] The greater part of outport business ne
cessarily comes, in the first instance, into the 
hands of the agent; and in this ease Mr. Cowl 
has placed i t  in  the proctor’s hands ; no costs 
were allowed for anything done before i t  was 
so placed. The proctor, once having the busi
ness, might have employed another person to 
do tho work he could not do himself. [S ir R. 
P h il l im o h e .—But he draws out briefs and charges 
for them.] They were drawn for the proctor, and 
he is responsible for them; the place where they 
were drawn is immaterial. Mr. Cowl was clerk 
pro hac vice for Mr. Coote. [S irR . P h il l im o h e . —  
I f  certain items in the b ill are breaches of the law, 
can the court allow those charges, though no in- 
ju ry may be done P] The whole question is rather 
whether the proctor might employ a clerk pro hac 
vice. [S ir R. P h il l im o h e .—No; i t  is whether the 
clerk, employed pro hac vice, as a right to act as 
a solicitor.] Every clerk in a solicitor’s office 
must at some time act as a solicitor. Mr. Cowl 
had a right to act as a salvage agent in the employ 
of the proctor.

Millward, in reply.—There is no question ofMr. 
Cowl beiDg a clerk pro hac vice; he was acting as 
the attorney, and not Mr. Coote, who was rather 
in the position of Mr. Cowl’s London agent. The 
case was already in the hands of Mr. Cowl before 
Mr. Coote had heard of it. I f  Mr. Cowl was only 
a clerk i t  could be proved, and this had not been 
done.

Cur. adv. vult.
Aug. 2.—Sir R. P h il l im o h e .—In  this case ob

jections have been taken to certain items allowed 
by the registrar in the b ill of costs brought in by 
the proctor of the plaintiffs.

The principle upon which the objections arc 
founded is that a person, who is not a proctor 
or solicitor, employed in  a case of salvage 
as agent by the proctor at an outport has 
been allowed remuneration for doing work which 
the law does not permit to be done except
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by a proctor or solicitor. Two bills were de
livered in by tbe proctor in this case, one 
headed, “ Plaintiff’s B ill,”  the other, “ Outport 
Charges,”  but the only person who is responsible 
and who seeks for payment is the proctor. I t  is 
easy to see how the custom of presenting two 
bills arose under the old practice of the court. In  
my recollection all causes were conducted by affi
davits, and evidence viva voce was never taken. 
I t  was then just as lawful to employ an unpro
fessional agent as a solicitor. Moreover, from the 
nature of these salvage suits, it  was necessary to 
collect evidence from sailors in different outports, 
and an agent was almost necessarily employed 
for that purpose. The expenses incident to his 
employment were allowed on taxation, and gradu
ally, for the sake of supposed convenience, his 
charge formed the subject of a separate bill, 
though the agent himself had no persona standi 
before the registrar or the court, and could obtain 
payment from the proctor only. This practice, 
however, of separate bills, is upon various grounds 
now objectionable, and must be discontinued for 
the future.

The substantial question before me is, whether 
the proctor is to be allowed to charge in the 
outport charges b ill for certain acts done by his 
agent. The charges amounted to 871. 8s. 9d., 
391. 2s. 4d. were allowod on taxation. No charge 
was allowed for acts done by the agent before the 
proctor appeared before the court as conducting 
the case. But certain acts since he so appeared 
have been done by tbe agent for which the proctor 
claims to be paid, that he may pay his agent for 
them, The acts, it  is alleged, are such as the 
general policy of the law and several statutes 
enforcing that policy forbid. I  am of opinion 
that there are in this case certain charges allowed 
which on the face of them do violate this policy, 
at the same time I  wish i t  to be understood that I  
do not pronounce the employment of agents at 
outportB in these cases unlawful, or that they may 
not act as clerks pro hac vice of the proctor, and 
be remunerated on that ground. An illustration 
of what I  mean is afforded by the case of The 
Karla (Bro. & Lush. 367), in which the expenses 
of an agent employed to see foreign witnesses 
and interpret what they said, was allowed by the 
court. But the items which I  am about to dis
allow challenge attention as claiming remunera
tion for acts done not as agent, but substantially 
so to Bpeak, as proctor or solicitor.

The general charge for agency, 101. 10s., I  think 
quite proper. The items which I  disallow are on the 
fourth page. “ Instructions for brief for examination 
of defendant’s witnesses that seems to have been 
disallowed ; then there follows, “  Drawing same, 
forty-five folios, 2i. 2s.; two fair copies for counsel, 
2i. 2s.; two fair copies, captain’s depositions to 
accompany, 5s.”  On the sixth page there is 6s. 8d. 
allowed for instructions ; for affidavit of plaintiff 
and drawing the same 5s.; and engrossing, 2s. 6 d .; 
and a little  lower down, also drawing instructions 
and for engrossing; and so again a little  lower 
down I  have marked with pencil one 5s. and Is. 6i£.; 
and on the next page there is drawing instruc
tions for affidavit to be made, 6s. 8dr, drawing 
same 5s.; engrossing, 2s. 6d. ; and then these are 
the only considerable reductions in the case in the 
last page, drawing brief, 256 folios, 121. 16s.;
Uowanoe, 71. 10s. That I  strike ou t; two fair 

copies for counsel, 81. 12s.; 51. allowed. You w ill

see marked with pencil those which I  have struck 
out. .

The Registrar.—A ll the charges connected with 
the brief and the affidavits.

Sir R. P in t Li wore.—Yes. W ith  regard to the 
costs, I  B h a ll not give costs in this case, I  shall 
make no order as to costs. The practice, I  must Bay, 
has been uncertain, but has rather appeared to 
warrant this charge, and I  have no doubt that 
what Mr. Milward said to me was correct, that 
his clients were only desirous to see that the law 
was enforced.

Proctor for the plaintiff, Goote.
Solicitors for the defendants, Gregory, Rowcliffe, 

and Rawle.

July 17 and 29,1873.
T h e  E u g e n ie  (Nos. 6491 & 6524).

Bottomry—Master's wages, and disbursements— 
Priority—Bottomry bond held by owners of cargo. 

Where a master has given a bottomry bond by which 
he has bound ship, cargo, and freight, and him
self personally for the due execution of the bond, 
and the proceeds of the ship and freight alone are 
insufficient to satisfy both the bond and the 
master’s claim for wages and disbursements, but 
the proceeds of ship, cargo, and f  reight will cover 
all, the High Court of Admiralty will marshall 
the assets, so that the master shall be paid in 
priority out of ship and freight, leaving the bond
holders to fa ll back upon the cargo for the balance 
of their claim ; the owner of cargo cannot take 
themselves out of the operation of this rule by 
becoming holders of the bond.

The Edward Oliver (2 Mar. Law Gas. O. S. 507) 
followed.

T his  was a motion on behalf of bottomry bond
holders for the payment out of court of the pro
ceeds of the French lugger Eugénie, which had 
been sold by order of court in a cause of bot
tomry (No. 6491), the proceeds whereof had been 
paid into the registry. The motion was opposed 
on behalf of the master, who had also instituted a 
suit (No. 6524) against the Eugénie for his wages 
and disbursements.

The French lugger Eugénie, bound on a voyage 
to Bristol with a cargo of oats consigned and 
belonging to Messrs. Stoate, Hosegood, and Co. of 
that city, was forced by stress of weather into the 
port of St. Malo in a damaged condition ; her 
master, being without funds and credit, was forced 
to raise money upon bottomry. He borrowed the 
sum of 2500 francs (100Ï.), and gave in  considera
tion thereof a bottomry bond by which he under
took to repay the said sum and maritime interest 
to the amount of 245 francs 75 cents (51. 18s.) 
within forty-eight hours after arrival at Bristol 
“ for the payment of which sum,”  according to the 
words of the bond, “  I  bind and hypothecate by 
custom my said vessel Eugénie, her tackle and 
apparel, as well as her cargo consisting of oats, 
and I  expressly bind my person according to 
law;”  and the bond was to be void in case of total 
loss by perils of the sea. The Eugénie was duly 
repaired by the aid of this money, and set sail f° r 
Bristol, but was again damaged by bad weather, 
and was compelled to put into the port of Milford, 
and her master, having no credit, was again coni" 
pelled to raise money on bottomry. He borrowed 
the sum of 120î, and gave in consideration thereof
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a bottomry bond, by which he undertook to repay 
the said sum together with 61. as maritime in
terest two days after arrival at Bristol, and for the 
payment thereof he hypothecated the said vessel, 
her cargo and freight to the lender, and also 
hound himself personally for the repayment of the 
ea>d sum ; the bond was to be void i f  the vessel 
should be totally lost by perils of the sea. The 
Eugénie after being repaired sailed for and duly ar- 
f 1Ved at Bristol, but the bonds were not paid. The 
bonds passed from the original lenders through 
several hands, and were ultimately bought up by 
the owners of the cargo, who by indorsement 
became the legal holders. On May 5th, 1873, a suit 

bottomry was instituted on behalf of Messrs, 
j^toate, Hosegood, and Oo., the legal holders of the 
bonds and owners of the cargo, and on June 10th, 
the learned judge in default of appearance pro
nounced for the force and validity of the bonds, 
and condemned the Eugénie in the amount due 

the bonds with interest and costs, and ordered 
the vessel to be appraised and sold at Bristol.

the master of the Eugénie had been engaged as 
master at the rate of 112 francs 50 cents (4i. 10s.) 
Par month, and had served as master from Sept.

1872, to June 11th, 1873, and had thus 
earned as wages 1012 francs 50 cents (40l. 10s.), 
and had also made disbursement to the amount
0 41. 10s. 8d. To recover these sums a suit of 
A®Res and disbursements was instituted in the 
High Court of Admiralty on June 12th, 1873, to 
l'bieh suit an appearance was entered by the 
bottomry bondholders on June 21st. The bond
holders admitted the wages and disbursements to

s due, and thejudge ordered any questions as to 
he payment of any amount which might be due 
0 the master should come before the court on 

Motion.
1 be Eugénie, when sold, realised, after the 

^Penses of the sale had been paid, the sum of 
0s. (id. which was paid into court. The cargo 

as in the hands of the bondholders, and no bail
1 . been required or given for it, nor had the 
re'ght been paid into court.

^ohen, for the bondholders, moved for the pay
ent out of court of the amount of the bond. 

^ b® Piaster claims priority for his wages, but he 
^as bound himself personally by the bonds, and 

as thereby abandoned his right to priority :
Jlie William, Swab, 346 ;
if}e Jonathan Goodhue, Swab, 524;
1he Salacia, Lush. 545 ; 7 L. T. Rep. N . S. 440; 1 

Mar. Law Cas. O S. 261.
0 doubt The Edward Oliver (L. Rep. 1 Adm. and

OaC'r i79; 16L. T. Rep. N.3. 576 ; 2 Mar- Law 
b).S. 507), w ill be relied upon for the master ; 

n . f- submit that the principle of that case ought 
to be extended, as it w ill be i f  the master has 

bhjor%  here. In  that case there was a bond upon 
jjj P “ eight and cargo, and the master had bound 
PutS' Personally ; but the owners of cargo had 
(jjg. ln bail, and hence the bondholders, being 
Su,-eJeni' persons, had security amply sufficient to 
Dr r  ^ e ir  claim after the master had been paid. 
UjjjLushington there said, “  I t  is argued for the 
f0r er that the master’s lien on ship and freight 
cede a®es aiu  ̂disbursements in general takes pre- 
js ]-n£® a bottomry bond, and though this lien 
for *aJ>.6 to be postponed to a bottomry bond, 
babl L 'e master has made himself personally 
l bat6> ^ Pre ' s no absolute rule to that effect; 

it is a rule made only for the protection of

the bondholder, and consequently does not obtain 
where the bottomry bondholder does not need 
such protection. That in this instance the bot
tomry bonds w ill certainly be paid in fu ll out of 
cargo, i f  not out of ship and fre igh t; that the 
holders, therefore, have no interest in claiming to 
be paid out of ship and freight before the master, 
and that the owners of cargo have no equity to 
insist upon the holders of the bonds pressing 
their claims.”  On this argument the judgment 
proceeded, for i t  is further said that from the 
manifest wrong, which would be created if the 
master were paid in priority to bondholders to 
whom he has personally bound himself, springs 
“  the rule by which the master’s claim is liable, 
under these circumstances, to be postponed. But 
this rule frequently operates with great severity 
against the master, depriving him of his real 
remedy for recovering his wages and disburse
ments, and certainly ought not to be carried 
beyond the exigency of the case ; that it ought not 
to be extended to circumstances where the bot
tomry bondholder would not be prejudiced by the 
master being paid before him.”  In  this case the 
bondholder is also owner of the cargo, but that 
fact alters his position to the extent that, if he 
would be prejudiced by the payment of the 
master’s wages, he ought to have priority accord
ing to the principle laid down in The Edward 
Oliver. The proceeds of the ship in the registry are 
not sufficient to satisfy the bonds without the cargo. 
[S ir R-. P h il l im o r e .—I f  the assets of ship cargo 
and freight were marshalled, as in The Edward 
Oliver, there would be enough to pay all. Can 
you by having purchased the bonds get priority 
over the master, and so avoid the principle laid 
down in that case ?j I f  the bondholders were de
ferred to the master, they as owners of cargo 
would pay his wages and would have to recover 
them over against the shipowner by action. Why 
should not the shipowner be made personally 
liable to the master in the first instance. The 
principle of The Edward Oliver ought not to bo 
extended so as to affect owners of cargo who have 
not given bail. There it  was really held that, in 
asmuch as the owners of cargo had given bail, the 
bondholders were secure, and the master might 
be paid out of ship and freight. I t  cannot be 
said that the owners of cargo are bound to pay 
the wages of the master. By his own act he has 
deprived himself of his lien as against the bond
holders, and he ought not to be allowed to take 
anything in derogation of his act. The only 
right he has remaining is a personal action against 
the shipowners. The principle of The Edward 
Oliver, even if not in my favour, is wrong, being 
founded upon the fact that security having been 
given by the owners of cargo, the bondholders 
could proceed against the bail. Here there is no 
bail for the bondholders to proceed against. [S ir
R. P h il l im o r e .—-But you have got the cargo and 
are safe so far.] Dr. Lushington was wrong, as I  
submit, in taking the fact of bail having been given 
into consideration at all. [S ir R. P h il l im o r e .—But 
he puts the case upon the ground that the master, 
although contracting with the bondholders, has 
made no contract with the owners of cargo, and 
the latter cannot invoke a rule made only for the 
protection of bondholders.] That is a very narrow 
ground and ought not to be extended. Where the 
owners of cargo and bondholders are the same 
person the case is not applicable, and by pur-
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phasing the bond owners of cargo can take them
selves out of the rule.

Clarleson, for the master.—The master, in giving 
the bond, had no interest in the money advanced. 
The ship, cargo, and freight are the principal, and 
he is only surety. Nothing goes into his pocket, 
and no interest passes to him. That is the prin
ciple underlying the decision in The Edward Oliver. 
The only distinction between the two cases is, that 
here the owner of cargo has bought the bond. In  
The Edward Oliver the owners of cargo had to pay 
the bond; and here also, by having bought i t  np, 
they w ill have paid i t ; practically the same thing 
in result. The master bound the cargo, in the 
exercise of his right as agent for the owners of 
cargo, and they cannot now come forward in their 
character of bondholders and refuse to allow him 
to recover his wages. The master’s interest was 
never in any way involved, and he [bound himself 
only as surety for the owner, and not personally as 
for his own debt.

Cohen, in reply.—I f  for the purposes of the ship, 
ship and cargo are hypothecated, then the owners 
of cargo have a right of action against the owner 
of the ship i f  they have to pay (Duncan v. Benson, 
1 Ex. 537; 3 Ex. 644); this shows that the theory 
about principal and surety is wrong; the cargo 
is never the principal in such a case. The master 
acts only as agent for the shipowner in giving the 
bond. I f  the argument for the master be good, 
the owners of cargo must pay his wages, and this 
is unjust. [S ir B . P h il l im o r e .— Your argument 
is, that the owners of cargo, by buying up the 
bond, have deprived the master of his right to 
enforce his lien, because The Edward Oliver 
decided that the owners of cargo are not obliged 
to pay the masters wages, although the assets 
may be marshalled so as to satisfy them out of the 
ship and freight, provided there is any cargo to 
satisfy the bond; whilst here there is practically no 
cargo to proceed against.] That is my contention. 
By buying up the bonds, the owners of cargo have 
placed themselves in the position of creditors of a 
bankrupt firm who have bought up from the 
holders bills accepted by the firm ; they acquire 
the right of the holders, and the additional se
curity, without harming their former position.

Cur. adv. vidt.
July 29.—Sir E. P h il l im o r e .—I  have taken 

some time to consider this case, in which I  have 
pronounced for the validity of the bottomry bonds. 
They are on ship, cargo, and fre igh t; the ship has 
been sold; the proceeds are insufficient to cover 
the bonds; the net proceeds being 761.16s. 5cf.; the 
bonds are for 2361. The master has instituted a 
suit for wages for 501. The master has signed 
both the bonds, and made himself personally liable 
for them. Nevertheless, under the authority of 
the decision in The Edward Oliver (ubi sup.), as 
the proceeds of the ship and cargo would be suffi
cient to pay his wages and the bonds, the court 
might so marshall the efiects as to do justice to 
both parties.

In  The Edward Oliver the court said : “  This 
is the first time the point has been raised. The 
general principal is clear. I f  a master by the 
terms of the bottomry bond has bound himself, 
as well as ship and freight, for the payment of 
the bond, i t  would be manifestly wrong that in 
defeasance of his own contract he should not only 
not pay the bond himself, but obtain out of the

proceeds of the ship and freight payment of his 
own claims against the owners, leaving the bot
tomry bondholders unpaid. Hence the rule by 
which the master’s claim is liable, under these 
circumstances, to be postponed. But this rule fre
quently operates with great severity against the 
master, depriving him of his real remedy for re
covering his wages and disbursements, and cer
tainly ought not to be carried beyond the exigency 
of the case ; that is, ought not to be extended to 
circumstances where the bottomry bondholder 
would not be prejudiced by the master being paid 
before him. I  see no reason why the owners of 
the cargo should be benefitted at the expense of 
the master. For the master, though he may have 
bound himself for the psyment of the bond to the 
holders thereof, has made no such contract with 
the owners of cargo, and they are not entitled to 
invoke a rule made only for the protection of the 
bondholder. The court w ill therefore pronounce 
the proceeds of the ship and freight to be first 
applied in payment of the master’s claim for wages 
and disbursements.”

In  the case before me, the owner of the 
cargo has bought up the bonds apparently 
with a view of taking this case out of tho 
application of the rule in The Edward Oliver. 
Moreover, it  is urged that in The Edward Oliver 
the owner of the cargo had given bail, which they 
have not done in this case. This does not appear 
to me to affect the principleon whichlmustdecide.

I t  is said, though, that it is hard that the owners of 
the cargo should pay the wages of the master, who 
may bring an action at common law against the 
shipowner. But I  am unable to distinguish this 
case from The Edward Oliver, and as faras general 
equity is concerned, I  think i t  is in favour of the 
master’s claim. The cargo owners may recover 
against the shipowner (Duncan v. Benson, 1 Ex. 
537; 3 Ex. 644), and i t  is by the skill and exertions 
of the master that the ship has been safely navi
gated and the cargo brought to its destination. 
The bonds are somewhat curiously worded, but 
this circumstance [¡does not affect the principle 
applicable to the case. The money is not raised 
for the benefit of the master, but of the ship 
freight, and cargo—they are the principals, he is 
the surety. I  do not see why the circnmstanco 
that the owner of the cargo has purchased the 
bond should put him in a better condition than 
any other purchaser.

I  shall follow The Edward Oliver, and decreo 
as prayed by the master.(a)

Solicitors for the bondholders, Fielder and 
Summer.
3 Solicitors for’ the master, Clarleson, Son, and 
Greenwell.

(a) The decree, as entered in the minute book in the 
cause of wages, was as follows :—“ The judge, having 
maturely deliberated, pronounced that the Bum ot 
481. Is. 2ct. is due to the plaintiff for wages and disburse
ments, together with costs, and he directed that the said 
sum and costs be paid out of the proceeds of the vesse 
Eugénie and freight, in priority over the olaim of the 
plaintiff in cause No. 6491, and he further ordered that 
the defendants, the owners of the cargo lately taken on 
board the said vessel Eugenie, do forthwith pay into 
court the freight due on the said cargo.”
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A M E R IC A N  R E P O R TS .
Collated by J. P. A sp iiia ll , Esq., Barriater-at-Law.

UNITED STATES DISTRICT COURT IN  
AD M IR ALTY .—EASTERN DISTRICT OE 
WlSCONSIN.(a)

Nov. 1872.
W . H . W ole v. T h e  S cow Sect.

Necessaries—Mortgage of ship—Priority—Lien— 
Light to proceed in rem—¡Ship in home port— 
Attachment of lien for necessaries.

A right to proceed in rem may exist, although there

(a) Although it  is becoming a much more common prac- 
ce in our courts to cite American decisions than it  was

• j ew y°ars back, still it  frequently happens that our 
J uges in the Superior Courts are not very willing to 
rni°6 decisions of American courts as authorities on 
questions of law argued before them, with one notable 
thP°TT namely, the decisions of the Supreme Court of 
_ United States. The reason for this hesitation is 
thFt r®n':- In  England there is a very prevalent notion 
e a“m° 8* *' “A the English judges in the United States 
_ ■P® those of the Supreme Court, are elected by the 
tho i •r  ,a i;6rm ° t  years only. This, in the opinion of
tbQ English judges and lawyers, is calculated to diminish 
ind authority of their decisions, on the ground that a 

- Re, the tenure of whose office depends upon the will 
rLT1 electoral body, cannot be free from extraneous 
*®?®es; political pressure can be brought to bear 

do«,n i1?’ and, it  is to be feared, pressure of even a more 
En ,°.rallzmR nature. This is not only the opinion of 
leet 18 A*?611 ma?y Americans of the highest intel-
«. ■ Alexander Hamilton, whose name is well known 
savs11“ nu* 11)0 United States, writing in the Federalist, 
in nffi i®. 8tan<lard of good behaviour, for continuance 
mn«t i ,  i'nlicial magistracy, is certainly one of the 
Jnent valnahle improvements in the practice of govern- 
n„„ ’ ■_*. • Nothing can contribute so much to its firm- 
next independence as permanency in office. . . . And 
t0 1. . permanency in office, nothing can contribute more 
for tb 1.n"ePendenoe of the judges than a fixed provision 
this • Jf suPPort-” . In  Story’s Commentaries (No. 1626) 
datin PS“dence 's pointed out with special commen- 
Whp “ • .From these considerations it  is evident that 
their8' * 1 lucte0B.are appointed by an executive to hold 
e n t i t ld i68!.dtlr‘ng good behaviour, their decisions are 
so j‘“ ea to be treated with respect and as of authority, 
devol g a!  there are 110 otber circumstances, suoh as nn- 
aonni- fy stem of jnrisprudence or lack of means of 
vain» ‘̂ng knowledge of the law, to detract from the 
Staten0* i,.ose decisions. In  a country like the United 
° f  ind I,Ub;.lc opinion is likely to secure the appointment 
their fr° 1?1 amongst those men best qualified for 
In  . j  >. wherever their tenure of office is permanent. 
United ^ufFLlng’ therefore, what decisions in courts of the 
® o u n t r ^ es are bo he treated as of authority in this 
exami ’ wlthout question and without the necessity of 
it mav1Kng. niiDutely the reasons given for such decisions, 
are am. • •a*£en as a rnl® that those courts whose judges 
’noitP-£°'llu dnrinK good behaviour are entitled to the 
howev 61g“t in this country. We have no wish to say, 
®tate»er’ .that there may not be judges in the United 
opinii’ W“°  are aleeted periodically to their offices, whose 
enormr,8 are n° t  most valuable; but considering the 
and the 8 ?umber of State courts with elected judges, 
of thon Un ôr ûn.a ê instances of the behaviour of judges 
i'npossihi°°iUrt8 in the administration of the law, it  is 
tinctim, l i or lawyers 1“ this country not to draw a dis- 
bnevaloY,* • j ee? tlle two classes of judges. Another verj 
have now i a 111 this country is that the Federal courts 
Points “°  <tea'  °nly with constitutional questions — 
sf.Q4-._i f&W connected in soma wav wit.fi ti'ootiaa
fiointa o f  t vvauu u u u H iiib u b io im i questions oj
statutea laT  connected in some way with treaties oi 
°°nntrv' t  Unfortunately but litt le  Is known in this 
United q, ,  constitution of the various courts in th< 
of thoseStates? and i t  is proposed to give a short notici 
entitled t ° u B(which are, according to the rule stated 
°°Untrv °Tpe ^rea^ê  with the utmost respect in thii 
Witjj f  u would be a difficult task to deal minutely 
that alnir  ^ ri8diction; but still, with a view of showing 
Supeti *** every question that can come before oui 

Courts is also within the jurisdiction of sue!

may be no maritime lien upon the res against 
which the claim is made.

There is no maritime lien for necessaries supplied 
to a ship in her home port, and yet by the United

courts as we have mentioned, it  may be nseful to point 
out in a general way the nature of these powers.

The Courts in the United States are composed of two 
separate and distinct branches, frequently exercising the 
same jurisdiction over the same area. The first are the 
Federal or national courts, which derive their authority 
from the constitution of the United States, and have 
jurisdiction in certain matters over the whole of the 
States forming the United States; the second are the 
State courts, having a separate existence in each several 
State, depending upon the constitution of eaoh State. 
The judges of the Federal courts are all appointed during 
good behaviour by the President, with the consent of 
Congress. The judges of the State courts are, as a rule, 
eleoted either by the people or the assemblies for various 
terms. There are, however, seven exceptions. In  New 
Hampshire, Massachussets, Delaware, and Florida, they 
are appointed during good behaviour; in Rhode Island, 
when appointed, they are removable on a vote of the 
majority of both Houses of Assembly; in Georgia they 
are appointed by the governor, but are removable on the 
address of both Houses of Assembly, or ou impeachment 
and conviction; in the distriot of Columbia, the seat of 
of government of the United States, they are ap
pointed by the President of the United States during 
good behaviour; the courts of this last distriot are 
rather Federal than State courts. The State courts have 
jurisdiction in suits of every nature except where their 
jurisdiction is taken away by express enaotment of the 
United States Legislature. The jurisdiction of the 
Federal courts is defined by various enactments of the 
United States Legislature, and, as it  is rather with these 
latter courts that the present notice is concerned, from 
the nature of their constitution, an attempt will be made 
to show over what questions their power extends.

By the Constitution of the United States (Art. I I I .  
s. 1) the judioial power of the United States, that is of 
the Federal courts “  shall be vested in one Supreme 
Court, and in suoh inferior oourts as the Congress may, 
from time to time, ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their 
offices during good behaviour.” By seot. 2, “ The 
judicial power shall extend to all cases in law and equity 
arising under the constitution, the laws of the United 
States, and treaties made, or which shall be made, under 
their authority; to all cases affeoting ambassadors, other 
publio ministers and oonsuls; to all oases of admiralty 
and maritime jurisdiction; to controversies to whioh the 
United States shall be a party; to controversies between 
two or more States, between a State and citizens of 
another State, between citizens of different States, 
between citizens of the same State olaiming lands under 
grants from different States, and between a State or the 
citizens thereof, and foreign States, citizens, or subjects. 
In  all cases affecting ambassadors, other public minis
ters, and consuls, and those in whioh a State shall be a 
party, the Supreme Court shall have original jurisdiction. 
In  all other cases before mentioned, the Supreme Court 
shall have appellate jurisdiction, both as to law and fact, 
with such exceptions and under suoh regulations as Con
gress shall make.” By Art. X I., amonding the Consti
tution, “ the judioial power of the United States shall 
not be considered to extend to any suit in law or equity 
commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or 
subjects of any foreign Stare.” Under the powers 
thus given by the Constitution, Congress consti
tuted three courts: the Supreme Court named in the 
Constitution, and certain inferior courts, the circuit 
courts, and district courts. Tho Supreme Court has had 
a varying number of judges, but by an Act passed ou the 
10th April 1869 (lis t Congress, sess. 1, o. 22), s. 1, it  now 
consists of a Chief Justice and eight associate justices, 
any six to form a quorum. The circuit oourts for tho 
different districts, formerly, under the Judiciary Act 1789 
(c. 22, s. 1), and Acts passed in 1793 (o. 22, s. 1), and in 
1802 (c. 31, s. 4), consisted of a justioe of the Supreme 
Court and the distriot judge of the district, the judgment 
of the court being in accordance with that of the justioe 
of the Supreme Court; considerable doubt existed at one
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Stales’ rules of practice for Courts of Admiralty the 
material men may proceed in rem against the ship. 

Semble, that the lien o f m ateria l men for necessaries 
supplied to a ship in her home port—that is,

time as to -whether Conaress had power to make the 
justices of the Supreme Court act as circuit judges, and 
as to whether they ought not to appoint circuit judges : 
(see Stuart v. Laird, 1 Cranoh Rep. 299; 1 Cond. 316-) 
Sow, however, by the above-mentioned Act ot the lutn 
April 1869, s. 2, a circuit judge has been appointed tor 
each of the nine judicial circuits, with the powers ot a 
justice of the Supreme Court within his circuit; and cir
cuit courts are to be held by the justice of the Supreme 
Court, or by the circuit judge, or by the district judge 
Bitting alone ; or by the justice of the Supreme Court 
and the circuit judge sitting together, the justice ot the 
Supreme Court presiding; or in the event of the absence 
of either of them, the other (who shall preside) and tne 
district judge ; and (sect. 4) it  is the duty of the justice 
of the Supreme Court to attend at least one term ot the 
circuit court in each district of his circuit y during every 
period of two years. The circuit of each justice ot the 
Supreme Court and each oircuit judge, extends over 
several districts. The district courts are held by one 
district judge for each district, who is compelled to reside 
in the district for which he is appointed: (Judiciary Act 
1789 c. 20 b. 3.) These districts consist either ot tne 
whole of a’ State, or of parts of a State divided into 
Northern, Southern, Eastern, and Western districts, as 
the case may be; and there are district courts haying 
jurisdiction over every State of the Union. Here then 
there is a complete system of courts whose judges are 
appointed by the highest authority of the United States, 
and hold their offices apart from popular will I t  only 
remains to show that these courts have jurisdiction m ail 
matters which come before our courts in order to prove 
that being competent to deal and dealing with all 
questions arising in a commercial country bearing an^in
timate resemblance to ours in its laws and customs, their 
decisions are entitled to respect at our hands.

I t  will, perhaps, be more convenient to deal with the 
lowest court first, and, in so doing, we shall only deal 
with the civil jurisdiction, omitting the criminal as apart 
from our subject. The district courts ‘ have exclusive 
original cognizance of all civil causes of Admiralty and 
maritime jurisdiction, including all seizures ixnder laws 
of impost, navigation, or trade of the United States, 
where the seizures are made on waters which are navig
able from the sea by vessels of ten or more tons burden 
within their respective districts, as well as upon the high 
sea, saving to suitors in all cases the right of a common 
law remedy, where the common law is competent to give 
i t  • and shall also have exclusive original cognizance ot 
all seizures on land, or other waters than as aforesaid 
made, and of all suits for penalties incurred under the 
laws of the United States. And shall also have cog
nizance concurrent with the courts of the several States, 
or the circuit courts, as the case may be, ot all causes 
where an alien sues for a tort only in violation ot the law 
of nations, or a treaty of the United States. And 
also have cognizance, concurrent as last mentioned, ot all 
suits at common law where the United States sue, and 
the matter in dispute amounts, exclusive ot costs, to the 
sum of lOOdols. And shall also have jurisdiction exclu
sively of the courts of the several States, of all suits 
against consuls or vice-consuls (Judiciary Act 1789, 
c 20 s 9.) They have also an inherent jurisdiction in 
ail matters of prize and capture at sea: (Glass v Sloop 
Betsey, Dallas, 6; Bingham v. Cabot 3 Dallas, 19 ; The 
Amiable Nancy, 3 Wheaton, 546; The EmuUus, 1 Gal- 
lison, 563, 575), as well as by statute (Act of 1812, c. 107, 
8. 6 ) '  both on the high seas and inland waters (Act ot 
1818 c. 88, s. 7) ; and in cases of quasi admiralty juris
diction arising in the inland lakes of the United States 
they may exercise the ordinary admiralty jurisdiction 
(Act of 1845, c. 20). The circuit courts have original 
cognizance concurrent with the courts of the several 
States, of all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, exclusive ot 
costs, the sum or value of five hundred dollars, and the 
United States are plaintiffs or petitioners ; or an alien is 
a party, or the suit is between the citizens ot the State 
where the suit is brought, and the citizen of another 
State, and “ if a suit be commenced in any State court

their right to bo 'paid out of the res attaches 
only on the seizure of the ship under admiralty 
process.

Mortgagees have no maritime lien upon a ship upon

against an alien, or by a citizen of the State in which the 
suit is brought against a citizen of another State, 
and the matter in dispute exceeds the sum of 500 
dollars, exclusive of costs, to be made to appear to the 
satisfaction of the court,” the defendant inay by petition 
to the State Court have the cause removed into the dis
trict court (Judiciary Act 1789, s. 12), and this removal 
is of right (Gordon v. Longest, 16 Peters, 97, 104); simi
larly any cause where citizens of the same State claim 
land under grants from different States may be removed 
into the circuit court: (Judiciary Act 1789, s. 12). The 
circuit courts have also cognizance in cases ot patents 
and copyright: (Act of 1819, c. 19; Act of 1836, o. 357, 
s. 17 ■ Act of 1842, c. 263, s. 5.) The circuit courts have 
also appellate jurisdiction from the district courts. Final 
decrees and jadgments in civil actions in a district court, 
where the matter in dispute exceeds the sum or value or 
50 dollars, exclusive of oosts, may be re-examined and 
reversed or affirmed in a circuit court held in the same 
district upon a writ of error, but there can be no reversal 
on a writ of error for error in ruling any plea in abate
ment, other than a plea to the jurisdiction of the court, 
or suoh a plea to a petition or bill in equity, as is the 
nature of a demurrer, or for an error in 1 act: (Judiciary 
Act 1789 c 20, s. 22.) From final decrees of a district 
court in'cases of admiralty and maritime jurisdiction, 
when the matter in dispute exceeds the sum or value of 
300 dollars exclusive of costs, there is an appeal to the 
next circuit court held iu such district (Judiciary Act 
1789 c 20 s. 21), and also an appeal from all final judg
ments and’ decrees in any of the district courts where 
the matter in dispute exceeds the sum or value of 50 
dollars to the next circuit court held in the district (Act 
of 1803, c. 40). The original jurisdiction of the Supreme 
Court has already been stated. I t  has, moreover, exclu
sive jurisdiction of all controversies of a civil nature 
where a State is a party, except between a State and its 
citizens, and except also between a State and citizens of 
other States, or aliens, in which latter case it has original 
but not exclusive jurisdiction ; and has exclusive juris
diction of suoh suits or proceedings against ambassadors, 
or other public ministers, or their domestics, or domestic 
servants, as a court of law can have or exercise con
sistently’ with the law of nations ; and original, but not 
exclusive jurisdiction of all suits brought by ambassa
dors, or other public ministers, or in which a consul or 
vice-consul, shall be a party : (Judiciary Act 1789, c. 20, 
s. 13.) The Supremo Court, moreover, has power to 
jSSue writs of prohibition to the district courts, when 
proceeding as courts of admiralty and maritime juris
diction : (See United States v. Peters, 3 Dallas, 121; 
1 Cond. 60; Bonnis v. Schooner James and Catherine, 
Baldwin, 544, 563) ; and writs of mandamus, in cases 
warranted by the principles and usages of law, to any 
courts appointed, or persons holding office, under the 
authority of the United States: (Judiciary Act 178 ,
c 20 s. 13.) T h e  a p p e lla te  ju r is d ic t io n  has a lre a d y  been
noticed in Article 3 of the Constitution before set out, 
and the way in which it  is exercised is prescribed by 
Act of Congress. I t  has appellate jurisdiction trom the 
oircuit courts and from the courts of the several States 
in certain cases : (Judiciary Act 1789, c. 20, s. 13.) Final 
jadgments and decrees in civil actions and suits i 
equity, in a circuit court, brought there by origma 
process or removed there from courts of the sever* 
States, or removed there by appeal from a district cour , 
where the sum in dispute exceeds 2000 dollars, may, 
upon a writ or error, be re-examined and reversed or 
affirmed in the Supreme Court, subject to the same 
limitations as writs of error in the circuit courts (Juai 
ciary Act 1789, c. 20, s. 22), and writs of error also lie to 
the Supreme Court from all judgments of a circuit couth 
in cases brought there by writs of error from the dis
trict courts with the same limitations: (Act ot 1840, c. 
a 3 ) From all final judements and decrees rendereo, 
or to be rendered in any circuit court or in any 
court acting as a circuit court in any cases of equity, 
admiralty and maritime jurisdiction, and of prize o r  n 
prize, where the matter in dispute, exoluBive of costs, 
exceeds the sum or value of 2000 collars, an appeal is
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which they hold a mortgage; and, according to 
United States’ law, no remedy against the ship in 
rem in the admiralty courts, hut may appear as 
respondents in a suit in rem, and set up their 
mortgage as the conditional owners of the ship, 
and claim that their mortgage is a legal lien on 
the ship prior in date to the attachment under the 
monition in a suit by material men for necessaries 
supplied in a home port, and also prior to the 
contract for the supply of the necessaries.

Where mortgagees know that repairs are being made 
on, and necessaries supplied to, a ship on which 
they hold a mortgage, whereby she is made a more 
valuable security, and the material men execute 
the repairs, fyc., with a knowledge of the mortgage 
but relying on their right to proceed in rem 
against the ship, the parties are entitled, upon 
principles of eguif.y, to be placed upon an equality 
as to the distribution of the proceeds-of sale of the 
ship, (b)

J-His was a cause of necessaries instituted in rem

allowed to the Supreme Court: (Act of 1803, c. 40, s. 2.) 
An appeal or writ of error lies to the Supreme Court 
from the circuit courts in copyright and patent cases 
(Act of 1819, c. 19 ; Act ef 1836, c. 357, s. 17); an appeal 
lies in cases of habeas corpus : (Act of 1842, c. 257.) From 
the final decree or judgment in any suit in the highest 
court of law or equity in a State in which the decision in 
the suit could be had, where is drawn in question the 
Validity of a treaty, a statute of, or an authority exer
cised under, the United States, and the decision is against 
their validity; or where is drawn in question the validity 
9* a statute of, or an authority exercised under, any 
ktate on the ground of their being repugnant to the con
stitution, treaties and laws of the United States, and the 
decision is in favour of such their validity; or where is 
drawn in question the construction of any clause of the 
institution, or of a treaty, or statute of, or commission 
held under, the United States, and the decision is against 
Ule title, right, privilege or exemption, especially set up 
hy either party, a writ of error lies to the Supreme Court: 
Judiciary Act 1789, c. 20, s. 25.)

We have now set out the jurisdiction of the several 
h ederal Courts so far as is necessary for our present pur- 
P°ae, and in doing so have endeavoured for the sake of 
greater accuracy to follow the words of the various Acts 
conferring that jurisdiction. The jurisdiction of the 
^tate courts in all civil matters, save such as are ex
pressly excepted, is concurrent and co-extensive with 
Chat of the Federal courts. A perusal of the above state- 
ment will be sufficient, we think, to show that there 
xists in the United State a number of courts which 

P?8ses8 jurisdiction over every matter—bankruptcy, 
ivorce, and probate only excepted—that can come before 
Í  ?wn courta, and which possess those qualifications 

anfK .con êr upon the judgments of our courts the 
nthority universally yielded to them. When it  is re- 
cnibered that the Federal courts have jurisdiction in 
ijhhses arising between citizens of different States, it
11 be seen at once that almost every question of law 

arise, and be decided by the Federal courts. The 
j Prions,then,of the judges of these courts may be accepted 
hi l 8 e°nntry, not as binding, it  is true, but as of the 
ilid ^  auUiority, and the same may be said also of the 
uiak'68 ^ose *ew States we have before enumerated, 

allowance for the fact that the better lawyers would 
a n v 8̂  k0 ohosen for the Federal courts. > I t  is not in 
StafWa^ our intention to depreciate the decisions of the 
out Conr 8̂ ’ hot our object has rather been to point 
of ’ aj  âr as our limited space would allow, the value 

wide field covered by, the decisions of the Federal 
in +Í -» ahout which there is little accurate knowledge 
11 this country.—E d .]

in  ^ootrine that there can be no right to proceed
ardí6?1 nn ês8 there be a maritime lien has had many 
^  nt  supporters; no less has it  been contended that 
t0 i ie there is a lien given, no matter how, there ought 
^as 6 a Proceeding in  rem to enforce it. This question 
ne • ably discussed in an article in that admirable 

°oical, The American Law Review, for Oct. 1872,

in the United States D istrict Court in Admiralty 
against the Scow Selt. An appearance was entered 
on behalf of the mortgagees of the vessel. The 
facts are sufficiently set out in the judgment.

Markham for libellants.
Emmons and Hamilton for respondents.
Opinion of the court by M il l e r , J . : The libel

lants are shipbuilders and proprietors of dry docks 
in the city of Milwaukee, and as such made neces
sary repairs upon the Scow Selt, a vessel owned in 
said city. This libel is brought to recover the 
amount of the repairs and supplies. The owner of 
the vessel not appearing, Osuld Torrison, a mort
gagee was allowed by the court to appear as a 
claimant and answer the libel. The answer alleges 
that the libellants have no maritime lien upon tho 
vessel, and no lawful right to bring or maintain 
their libel, the said vessel being owned at the port 
of Milwaukee by a resident of the said city, and 
that the repairs and materials were performed and 
furnished in said city at the instance and request 
of the owner of the vessel. The respondent further 
alleges and propounds that one Patrick Hoye, by

under the head of “ Admiralty Rule X I I . ,” which is cited 
in the judgment of the present case. I t  was there con
tended that if a material man has by an Act of Legisla
ture acquired a lien for necessaries supplied, he has a 
right to enforce that lien through the admiralty process: 
hence that where a State Legislature has given a material 
man such a lien upon a domestic ship, the Admiralty is 
bound to enforce that lien. I t  must be remembered, 
however, in discussing this question that Congress has 
reserved to itself the power of legislating on commercial 
questions: and it is, to say the least, questionable whether 
a State Legislature can create what is ordinarily under
stood by a “ maritime lien,” that is, a right to attach the 
res for a debt, and to enforce payment out of it  in 
priority to other claims. The State may give pjwer 
to attach the res, or rather, if the admiralty forms per
mit, the res maybe attached as on a maritime contract; 
but to give priority over other claims is to affect com
mercial relations, and to interfere with the rights of Con
gress. I t  would seem that the American Law Review has 
scarcely apprehended the distinction between maritime 
liens and other liens, which, although giving a right to 
attach the res as security, do not affect priority of pay
ment. I f  a State statute gave in express terms a “ mari
time lien” upon domestic ships, it is possible that it 
might be held to be enforceable as such in an Admiralty 
Court: (see The Planter, 7 Peter’s, U.S. Sup. Ct. Rep. 
324), but even this is doubtful. But where the local 
statute gives only a lien, a mere right to proceed in  rem 
against a ship, it  cannot be said that it gives a maritime 
lien with all its attendant consequence. A maritime 
lien and a proceeding in  rem ace no longer equivalent 
terms, despite what was said in The Bold Buccleugh 
(7 Moore P.C.C. 284), which was decided at a time when 
the English Admiralty had jurisdiction to proceed in  
rem only in cases where there always existed a maritime 
lien. Now that the jurisdiction has been extended, pro
ceedings in rem may be instituted by material men against 
British ships or by mortgagees ; (3 & 4 Viet. c. 65, s. 6 ; 
24 Viet. c. 10, ss. 5, 10, 35), yet in neither case is there a 
maritime lien conferred : (The Pacific, B. & L. 243 ; The 
Two Ellens, 1 Asp. Mar. Law Cas. 40, 208.) I t  would 
seem nore correct to conclude that a local statute giving 
a right to proceed in  rem does not necessarily create a 
lien, or oblige an Admiralty Court to entertain a suit by 
a person having the right, but rather that the lien created 
by the local statute, unless expressly enacted to be a mari
time lien, is to be applied by the Admiralty Courts 
only to enable the creditor to enforce his right against 
the ship whilst remaining in the hands of the owners, on 
whose orders the supplies are furnished ; in other words, 
the lien attaches only on the commencement of the Ad
miralty process, and any prior claim against the res will 
take precedence of the olaim of the material men, unless 
circumstances show that the prior claimant knowingly 
allowed the value of the ship to be increased and then 
seized her.—E d .
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a mortgage dated 23rd Dec. 1869, conveyed said 
vessel to him to secure a portion of the purchase 
price of the vessel, and that the mortgage was 
recorded in the office of the collector of customs in 
the city of Milwaukee on the 24th of the same 
month of December. He claims title  to said vessel 
paramount to the claim of the libellants. The 
facts pleaded are not disputed.

A  maritime lien was considered the foundation 
of proceeding in rein when admiralty and mari
time jurisdiction was conferred upon the federal 
court. Such proceeding was to make perfect 
a right inchoate from the moment the lien at
tached. When a maritime lien existed, a pro
ceeding in rem was the proper course to carry 
i t  into effect,. An Act of Congress, approved 
29th Sept. 1789, entitled “ An Act to regu
late process in the courts of the United States”
(1 Statutes at Large, 93) directed that the forms 
and modes of proceeding in  causes of Admiralty 
and maritime jurisdiction shall be according to 
the course of the civil law. By the Act of 8th May, 
1792 (1 Statutes at Large, 275), “  the forms and 
modes of proceeding are to be according to the 
principles, ruleB, and usages which belong to the 
courts of admiralty in contradistinction from 
courts of common law, except so far as may have 
been provided for by the Act to establish the 
judicial courts of the United States, subject how
ever to such alterations and additions as the said 
courts respectively shall in their discretion deem 
expedient, or to such regulations as the Supreme 
Court of the United States shall th ink proper from 
time to time by rule to prescribe to any circuit or 
district court concerning the same.”  The power 
here conferred on the Supreme Court was enlarged 
by an Act of Congress, approved 23rd Aug., 1842 
(5 Statutes at Large, 517, sect. 4). Pursuant to 
the authority of these two Acts of Congress, the 
Supreme Court of the United States, at the term 
of Jan. 1842, adopted rules of practice for the 
courts of admiralty ; one of these rule is this 
rule 12 : “  In  all suits by material men for supplies 
or repairs or other necessaries for a foreign vessel 
or Bhip, or for a ship in a foreign port, the libellant 
may proceed against the ship and freight in rem 
or against the master or the owner alone in per- 
eonam. And the like proceeding in rem shall apply 
to cases of domestic ships where, by the local law, 
a lien is given to material men for supplies, repairs, 
or other necessaries.”  A t the December term of 
tho Supreme Court, 1858, the said 12th rule of 
practice was repealed, and the following rule was 
substituted in its place: “  In  all suits by material 
men for supplies or repairs, or other necessaries, 
for a foreign ship or for a ship in a foreign port, 
the libellant may proceed against the ship and 
freight in rem, or against the master or owner 
alone in personam. And the like proceeding in 
personam, but not in rem shall apply to cases of 
domestic ships, for supplies, repairs, or other neces
saries.”  I f  this rule had not been repealed nor 
modified, these libellants could not maintain this 
libel in rem. But at the December term of the 
Supreme Court of 1871, the said 12th rule was 
amended, so as to read : “  In  all suits by material 
men for supplies or repairs, or other necessaries, 
the libellants may proceed against the ship and 
freight in rem, or against the master or owner 
in personam.” This libel is brought under this 
last rule.

The 9th section of the Act to establish the

[ A m e r ic a n  R e p s .

judicial courts of the United States (1 Statutes 
at Large, 73) confers upon the district courts 
“  exclusive original cognizance of all civil cases of 
Admiralty and maritime jurisdiction.”  The 
English rules that were supposed to exist at. the 
date of the adoption of the Constitution of the 
United States, and when the above-mentioned Act 
was passed by Congress, that the admiralty juris
diction did not extend beyond tide waters, and 
that proceedings in rem could only be sustained 
for the adjudication of a maritime lien, have been 
exploded. The admiralty and maritime jurisdic
tion granted to the Federal Government by the 
Constitution of the United States, is not limited to 
tide waters, but extend to all public navigable 
lakes and rivers where commerce is carried on 
between different States and with foreign nations: 
The Oenesee Chief, 12 Howard, U.S. Sup. Ct. Rep. 
443, and many subsequent decisions.) Liens 
by bottomry bonds, for seaman’s wages, salvage 
service, and’ for supplies and repairs in  a foreign 
port, are supposed to be founded in contracts upon 
the credit of the vessel, and are extinguished from 
contracts at the home port of the vessel, which 
are contracts on shore on the credit of the owner. 
Contracts at the home port for repairs, supplies 
for the use, or insurance of a vessel, are now con
sidered as maritime contracts cognizable in the 
Admiralty. In  the case of the Moses Taylor (4 
Wallace, U. S. Sup. Ct. Rep. 411) it  is announced 
that the distinguishing and characteristic feature 
in a suit in admiralty is, that the vessel proceeded 
against itself is seized and impleaded as a defen
dant, and is judged and condemned accordingly. 
And in The Hine v. Trevor (Idem, 555), and in 
Insurance Company v. Dunham (11 Wallace, 1), i t  
is stated that the true criterion, whether contracts 
are within the admiralty and maritime jurisdic
tion, is their nature and subject matter, as whether 
they are maritime contracts having reference to 
maritime service, maritime transactions, or mari
time casualties, without regard to the place where 
they are made. In  view of these principles, i t  was 
held in this case that the contract of marine in
surance is a maritime contract w ithin Admiralty 
and maritime jurisdiction in personam. I  th ink i t  
is now settled that these libellants can maintain 
their libel in rem for the recovery of their claim 
for repairs and supplies.

The question is not presented in this case 
whether the lien attached at the date of the 
work done and the supplies furnished, or by 
the attachment under the monition. My im
pression at present is, that the rule merely ex
tends a remedy to a domestic creditor, and that 
his lien attaches by the seizure. I t  is clear that a 
mortgagee of a vessel has no maritime lien or 
remedy in rem in the Admiralty Courts. The 
mere mortgage of a vessel, other than that of an 
hypothecated bottomry, is a contract without any 
of the characteristics or attendants of a maritime 
loan, and is entered into by the parties to i t  w ith
out reference to navigation or perils of the sea: 
( The John Jay, 17 How. U. S. Sup. Ct. Rep. 399.) 
The record of the mortgage set up in  the answer 
makes i t  a legal lien, but not a maritime lien. The 
mortgagee, as such, cannot proceed in this court 
in rem for the condemnation and sale of the vessel. 
After a sale of a vessel under an admiralty decree, 
the mortgagee can petition the court for payment 
out of remnants and surplus. A  legal title  passes 
conditionally by the mortgagor to the mortgagee;

W. H. W o l e  v . The Scow S e l t .
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and i t  is more equitable to pay out of the registry 
the surplus of proceeds of sale of a vessel to a 
mortgagee than to the owner of the equity of re
demption. The mortgagee was allowed as the 
conditional owner of the vessel, and, in the absence 
of the mortgagor, to appear and set up his mort
gage, and claim that it is a legal lien on this vessel 
prior in date to the attachment under the libel
lants’ monition, and also prior to their contract 
propounded in their libel.

The state law provides for a lien for supplies 
and repairs upon boats and vessels used in navi
gating the waters of the State, and authorizes 
proceedings in rem against said boats and vessels. 
I f  this law has any validity as authority for 
such proceeding in  the State courts, I  need not 
decide. Since the cases of The Belfast (7 Wal
lace, U. S. Sup. Ct. Rep. 624), The Moses Taylor, 
and The Hine v Trevor (ubi sup.), i t  is 
nugatory as authority for such proceeding in 
this court. The States can neither enlarge 
nor lim it the admiralty and maritime juris
diction of the Federal courts. The constitution 
and laws of the United States necessarily 
conferred exclusive admiralty and maritime juris
diction upon the Federal courts for the protection 
of commerce, and for the preservation of amicable 
commercial relations with foreign nations. This 
Vessel is libelled as a national, enrolled and licensed 
vessel used in navigating the lakes, and is not 
within the scope of the Stato law. The libellants 
might have proceeded in the State court against 
the owner of the vessel, or in this court, in per- 
8°nam; and before the modification of the rule, 
they would have had to make choice of these 
remedies. A  sale of the vessel under an execution 
against the owner issued from either of the courts 
m,ght not disturb the mortgagee’s interest. The 
modification or alteration of Rule 12 was, no 
doubt, intended to place contracts for repairs and 
Supplies for all ships and vessels on an equality as 

Proceeding in admiralty, whether foreign or 
domestic. A ll distinction in  regard to proceeding 
}n rem is abolished; but I  do not suppose it  was 
mtended by the Supreme Court to abrogate the 
distinction between a domestic contract for sup- 
Pnes and repairs, and a maritime lien upon a foreign 
vessel. The alteration of the rule, in my opinion, 
applies to the character of the process to be used, 
aud has no relation to the question of jurisdiction.

6 rules established, or altered, by the Supreme 
°urt, under legislative authority, are not rules of 

,.e°ision, but are merely rules of practice prospec- 
lye in their operation: (The steamer St. Ldw- 

rence, 1 Black. U. S. Sup. Ct. Rep. 522 ) In  that 
ase ifc j s decided, that the change of the rule in 
e year 1844, prohibiting a proceeding in rem on 

°mestio contracts, could not interrupt the prose- 
dfion of a libel pending on such a contract. 
u>ut in this case the mortgagee rested upon 

e-1.8, mortgage and its record, without having 
of i*' mstituted proceedings for the recovery 

the amount secured, or having taken pos- 
ssion of the vessel under his mortgage. The 

fta?®a®ee had knowledge of the repairs being 
th ' k  ° a vessel by the libellants, who
a IePy made her a more valuable security, 
of th aPPears that the libellants with knowledge 
Plie 6 11:10rtgage, expended a large amount in sup- 

,8 and repairs, under the belief that they had a 
cao 1 e° aftach the vessel. By the ruling in the 

°t The Island Gity (1 Lowell’s Decisions, 375),

the mortgage would be postponed to the claim of 
the libellants, upon the ground of a lien created by 
the State law. But in this case there is no such 
lien. I t  appears that the vessel was a wreck, 
affecting the security of the mortgage, and that 
the repairs have restored her to usefulness.

I  think, upon principles of equity, these parties 
should be placed on an equality as to the distribu
tion of the proceeds of sale. The proceeds of the 
sale of a vessel are not appropriated to liens, 
according to their priority in  date. The seamen 
who brought a vessel into port are paid before a 
bottomry bond, and a bottomry bond before a lien 
on a contract of affreightment. Maritime liens 
are usually preferred on the score of merit and 
necessity, for the advancement and protection of 
commerce. Salvors are first paid out of property 
salved.

SUPREME COURT OF CALIFO RNIA. 
Bee. 10,1872.

W ells, F argo, and Company v . T he P acific 
I nsurance Company (a).

Marine insurance—Common carriers—Loading of 
goods—Advices— Warranty—Notice of loss.

A clause in a policy of marine insurance, providing 
that the adventure upon goods to be carried by the 
assured as common carriers between certain ports, 
shall begin “  from and immediately following the 
loading thereof on board the said vessel at ”  cer
tain ports enumerated, is not, unless so expressly 
provided by the policy, to be construed as a war
ranty that the goods shall be loaded at such ports, 
but as mere recital, description, or intention, or 
expectation, that the goods will be there loaded; 
and the policy attaches to goods in the custody of 
the assured for the purposes of transportation in 
the ordinary course of their business as common 
carriers, carried into a port named in the policy 
by one of the vessels, but not in the strict sense 
loaded at that port on board the vessel, provided 
that the facts show that, by reason of the nature 
of the transactions to which the policy relates, the 
parties intended that the policy should so attach.

A memorandum on an open policy of insurance 
upon goods carried between certain ports by the 
insured as common carriers, provided that the 
agents of the insured should send to their head 
office “  advices of the amount of each shipment,” 
and another memorandum provided for the 
“ risks applicable to be reported to this company 
(the underwriters) for indorsement on the policy 
as soon as known to the assured.” The course of 
business was that the agents of the insured at 
each port, on shipping goods for delivery to the 
insured, sent by the same steamer letters o f  advice, 
and by the succeeding steamer sent duplicate 
letters of advice. The goods whilst on board the 
steamer were in charge of an express messenger of 
the insured. One shipment the local agent 
omitted to advise by the steamer by which it was 
shipped. The steamer and goods were lost, but 
the messenger escaped and informed the insured 
of the loss, and they notified it to the underwriters 
for indorsement on the policy. The underwriters 
refused to indorse it. By the next steamer the 
local agent forwarded a letter of advice of the 
shipment, and the insured again reguested the 
underwriters to indorse the loss on the policy.

(a) From the Pacific Law Reporter*
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Held, that the first memorandum, was not a war
ranty, or condition precedent without the strict 
performance of which the right to demand an 
indorsement would not accrue.

Held also, that as the usual mode of forwarding 
letters of advice was by the steamers in which the 
goods were shipped, the losses must necessarily be 
notified to the underwriters after they had occurred, 
and that the insured were entitled to recover.

T h is  was an action on a policy o f insurance upon 
treasure, bullion and bonds, underwritten by the 
defendants, and was brought to recover the sum of 
10,000/., the value of treasure lost by the perils of 
the sea, whilst on board the ship Continental on 
a voyage from Guaymas to San Francisco. The 
facts and arguments are fully stated in tho judg
ment.

The opinion of the court (Wallace, C. J., 
Bhodes, Niles, and Crockett, JJ.), was delivered by 
C rockett, J.—This action is founded on an open 
or running marine policy of insurance, whereby 
the defendant agreed to insure the plaintiffs in 
the various sums to be indorsed on the policy, 
upon treasure, bullion and bonds laden or to be 
laden on seaworthy steamships, steam vessels or 
propellers, “ at and from Yictoria, B. C., Portland, 
0., Astora, O., Los Angeles, Cal., La Paz, Mazat- 
lan Guaymas, Mexico, to San Francisco, or vice 
versa, San Francisco to either of the before- 
mentioned ports or places . . . .  beginning 
the adventure upon the said treasure, bullion and 
bonds from and immediately following the loading 
thereof on board the said vessels at ports and 
places aforesaid, and so shall continue until the 
said treasure, bullion and bonds shall be safely 
landed at ports and places aforesaid; . . . . in
all cases the agent of Wells, Fargo, and Co. to for
ward to the San Francisco office of Wells, Fargo 
and Co., advices of the amount of each shipment.”  
On the left hand margin of the policy is a memo
randum, which need not be recited, except one 
clause thereof, in these words : “  Bisks applicable 
to be reported to this company for indorsement on 
the policy as soon as known to the insured.”  On 
the right hand margin is a memorandum in these 
words: “ This underwriting to cover treasure and 
bullion shipped by Wells, Fargo and Co.’s express, 
at their risk, and by reason ot their assuming the 
responsibility of insurance thereon.”  These are 
the only provisions of the policy affecting the pre
sent controversy.

I t  appears from the agreed statement of facts 
that i t  was the usual custom and course of 
business between these parties for the local agents 
of the plaintiffs at the ports of shipment to 
forward by each steamer on which a shipment 
was made to the San Francisco office of the 
plaintiffs, advices of each shipment, on the receipt 
of which plaintiffs sent said order to the defendant, 
and the proper endorsements were then made on 
the policy, in accordance with the advices ; that 
the steamer on which the shipment was made, 
being the ordinary and most expeditious means of 
communication between the said ports, the advices 
were necessarily received and indorsements made 
after the safe arrival (or loss) of the treasure ; that 
the premiums were paid by the plaintiffs after the 
indorsement upon the monthly statement made 
up and presented by the defendant. I t  further 
appears that in Sept. 1870, the steamer Continen
tal left Guaymas in a seaworthy condition for San 
Francisco; and that in the due course of her

voyage shetouched at Mazatlan, where she received 
and discharged freight and passengers; after which 
she resumed her voyage, and within a few days 
thereafter, while in the due course of her voyage, 
was wrecked by the perils of the sea, and became 
with her cargo, including the treasure hereafter to 
be mentioned, a total loss: that at Guaymas and 
Mazatland the agents of the plaintiffs received for 
them from various shippers money and treasure to 
be carried to San Francisco, which were shipped 
on the Continental, accompained with advices in 
the usual form from the local agents, which advices 
were lost with the vessel. But duplicate advices 
were forwarded by the succeeding steamer, and on 
being received by the plaintiffs were sent to the 
defendant, and the indorsements made on the 
policy in accordance therewith. The advices sent 
from the agent at Mazatlan notified the plaintiffs 
of a shipment of treasure by the Continental to 
the amount of 6148 dols. on ly; which sum was 
duly indorsed on the policy. But it  appears from 
the agreed statement while the vessel was en route 
from Guaymas to Mazatlan, one Smith, a mes
senger for the plaintiffs, and in the due course of 
his business and employment as such, received 
from passengers on hoard the sum of 7342 dols. 50 
cents.,tobe by the plaintiffs,as an express company, 
carried to San Francisco, “  and for which—being 
duly authorised so to do—he had given to divers 
shippers receipts in which the safe carriage of said 
treasure was insured against all pe ril;”  that said 
messenger had said treasure in his possession on 
board said steamer during the time she was lying 
at Mazatlan;,and whilst lying at said port other 
treasure was brought on board by other shippers, 
and delivered to and received by said messenger to 
the amount of 2658 dols. 50 cents, to be in like manner 
transported to San Francisco, and for which he 
gave similar receipts; and whilst at Mazatlan, 
with all of said treasure in his possession as mes
senger on board said steamer, he notified the local 
agent at that place of his receipt and possession 
of these sums, amounting in the aggregate to
10.000 dols., in order that the local agent might 
embrace that amount in his letter of advice to be 
sent to plaintiffs by the steamer; but the local 
agent forgot and omitted to do so, and included in 
his letter of advice only the 6158 dols. shipped by 
himself. I t  further appears that the 10,000 dols. was 
lost with the steamer, and the plaintiffs have paid to 
the several shippers the fu ll amounts thereof. But 
the messenger escaped from the wreck, and on his 
arrival at San Francisco the plaintiffs ascertained 
from him the foregoing facts in respect to the
10.000 dols.; and thereupon on delivering to the 
defendant duplicate letters of advice above men
tioned verbally notified the defendant of said facts, 
and that they had learned the same from Smith, 
and requested that the 10,000 dols. be indorsed on 
the poliev, which request was refused. Subse
quently the plaintiffs procured from their local 
agent at Mazatlan a correct letter of advice, bear
ing date as of the day of the shipment of the Con
tinental, and which included the 10,000 dols.; and 
after serving this on the defendant, again requested 
that this sum be indorsed on the policy, which 
request was again refused.

This action is brought to enforce payment of 
the 10,000 dols., and the only question for con
sideration is, whether on these facts the defendant 
is liable on the policy.

The principal points relied upon by the defence
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are : First, that by the terms of the policy the de
fendant is not liable for treasure or bullion except 
‘ from and immediately following the loading 

thereof on board the said vessel”  at one of the 
enumerated ports; and i t  is claimed that this 
treasure was not, loaded on the Continental, in the 
sense of the policy, at either of the said ports; 
secondly, that one of the conditions of the policy

that “  in all cases agent of Wells, Fargo, and 
” ?• (shall) forward to the San Francisco office of 
Wells, Fargo, and Co. advices of the amount of 
each shipment,”  and it is insisted that this con
dition was not complied with in respect to the
10,000 dols. The argument is that this provision 
has the force and effect of an express warranty on 
the part of the assured, and that without per
formance of i t  the defendant under the policy 
never attached.

In  construing policies of insurance, courts 
are governed by the same general rules which 
are applicable to other instruments, and effect 
J8 be given to the intention of the parties, 
to be ascertained by the same method which 
18 employed in the interpretation of other 
Written contracts. Notwithstanding the numerous 
technical phrases which are usually inserted in 
Policies, and the peculiar language in which they 
are generally couched, they are, after all, only 
■written contracts, to be interpreted by the same 
rules which apply to other contracts, and 
to be enforced according to the intention of 
he parties. Applying these rules to this

Policy, the first inquiry is what was ' intended 
y the provision, that the adventure was to 

oegin from and immediately after the “  loading ” 
° t the treasure on board the vessel at one of the 
enumerated ports P In  order to comply with this 
condition, was it  essential that the treasure shoqld 
have been actually placed on board at one of these 
Ports, or was it  sufficient that i t  was already on 
hoard when the vessel arrived in port, and con- 
o?ued on board until she departed on her voyage P 
Similar clauses are generally inserted in marine 
Policies, and have been frequently considered by 
t,he courts.

In  Murray v. The Columbian Insurance Com
pany (11 John., N. Y. Sup. Cb. Rep. 301) the 
Policy was “  at and from Cagliari to St. Peters- 
,|lrg • • • upon all kinds of goods and merehan- 

se, laden or to be laden on board the good 
tnerican ship Rolla, beginning the adventure 

;m° j - 8a'd goods and merchandise from and 
immediately following the loading thereof on 

oard the said vessel at Cagliari.”  I t  appeared 
naton arriving at Cagliari the vessel had still on 

ard a portion of the outward cargo, and also 
erchandise put on board at Messina. On her 

thr,\ a\ at  Cagliari the cargo was hoisted out of 
ta t *10 d aud re-stowed, but no new cargo was 
con? i°n, board excePt a quantity of salt. The 

art held that the policy did not attach any 
at p'hh.oi.the cargo except the salt taken ou board 
“  b e g In  ics °Pinion tbe court says, it  has
by a -  s°Lmnly determined, on different occasions, 
that 'S 00uI t>. 88 we» as the courts of England, 
attn um Policies like the present the insurance 
Port ?S °nly 0n the carg° taken on board at the 
on t .Vhere the venture is to begin.”  Incommenting 
says .1S<.C?Se’ Thillips, in his treatise on insurance, 
landori ^  *n ca8e tbe g0°ds had been
a»ain a wbarf> and then taken on board
s m, there seems to be no ground to doubt of this 

Y ol. I I . ,  N. S.

being a ‘ loading ’ within the terms of the policy : ”  
(sect. 939.) Some of the English cases also hold 
that a partial unloading of the cargo and then 
putting i t  on board again will nob constitute a load
ing at the port of departure on the voyage covered 
by the policy : (Spitta y. Woodman, 2 Taunt. 416 ; 
16 East. 188, n.) In  another case of a similar 
character, and which was decided in the same way, 
the court puts its decision partly on the ground 
that a partial unloading and reloading of the cargo, 
at the port of departure of the voyage insured 
against, is not a “ loading”  at that port within 
the terms of the policy, because i t  could not be 
known whether the goods had been damaged on 
their previous transit, before the commencement 
of the risk insured: (Homeyer v. Lushington, 
15 East. 46.) But in a later case, where 
enough of the cargo had been unloaded to 
enable the Custom House officers to examine the 
whole, and i t  was then again placed on board, 
Lord Ellenborough held this to be a loading at 
port within the policy. He said “  the period of time 
from which the responsibility of the underwriter 
is to commence as to goods, and to which the 
policy refers to that purpose, is as fixed by this 
partial unloading and reloading at Landscrona, as 
by a more perfect and entire re-shipment there ; 
i t  is sufficient for supplying a date, which is the 
only object of the reference in question: ” {Nonnen 
v. Reid, 16 East. 176.) In  commenting on this 
rule, in Bell v. Hobson (16 East. 240), the eminent 
judge said that “  a very strict, and certainly a con
struction not to be favoured, and still less to be 
extended, was adopted in Spitta v. Woodman. I f  
there be anything to indicate that a prior loading 
was contemplated by the parties, it  w ill release the 
case from that strict construction.”  In  Rickman 
v. Carstairs (5 B. & Ad. 651) the rule we are com
menting upon is adverted to “  as strict and to be 
relaxed when there is anything in the policy to 
satisfy the court that the policy was intended tc 
cover goods previously on board.”  The same pro
position, substantially, is announced in Robertson 
v. French (4 East. 130). A fter summing up all 
the decisions on this point the result is thus 
stated in Phillips on insurance (sect. 939): “  From 
all these cases it  is not easy to determine the con
struction of a policy, in which the risk is to 
commence on the loading of the goods at a 
port named. I f  i t  be considered a warranty 
that the goods shall be loaded at such port, the 
courts, seem, in some of the above cases, to have 
departed from the usual construction of express 
warranties. But if  these words are to be consi
dered as merely description, having at most the 
force of a representation, they w ill not affect the 
contract i f  the policy provides any other way of 
ascertaining the time when the risk commences. 
These discrepantdecisions certainly do not coincide 
in support of any general proposition. That to 
which they seem to be the nearest approximation, 
and which may be adopted without a departure 
from any general principle is, that this speci- 
cation of the terminus a quo, unless it  appear 
by the policy to be intended as a warranty of 
the loading at a designated place is to be taken 
as mere recital, description or intention or 
expectation, being at most an implied repre
sentation of the loading, and is to be con
strued accordingly.”  The author further adds :
“  There is no need of resorting to the doctrine 
of warranty to provide for the case of aggra-
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vation of the risk by reason of the cargo not 
being put on board at the place named, which is 
mentioned in  some cases, since that comes appro
priately within the doctrine of representation and 
concealment.”

Testing the policy under consideration by 
these rules, we think the clause which pro
vides that the adventure is to begin “  from 
and immediately following the loading ”  of the 
treasure on board at one of the enumerated 
ports is not to be construed as a warranty, but, in 
the language of Mr. Phillips, “  as mere recital, 
description, or intention or expectation ”  that the 
treasure was to be shipped from the enumerated 
ports. We arrive at this conclusion from the 
policy itself and from the agreed statement of 
facts. I t  was known to the defendant that the 
plaintiffs were engaged in the business of common 
carriers of treasure by their express between San 
Francisco and Guay mas and the intermediate ports; 
and the agreed facts leave little  room for doubt 
that i t  was also aware that the treasure whilst on 
board was to be in the care and custody of the 
plaintiff’s messenger, who was authorised to re
ceive treasure for transportation from passengers 
on board en route between San Francisco and the 
enumerated ports. But leaving this fact out of 
view enough appears on the face of the policy to 
indicate clearly that the “ loading”  in  a strict 
sense at one of the specified ports was not in
tended as a warranty. From the very nature of 
the transactions to which the policy relates it 
cannot be reasonably inferred that if treasure was 
received on board at some other place than one of 
those designated, and was carried on the vessel, 
in  the custody of the messenger, into one of the 
specified ports, en route for San Francisco, the 
policy was not intended then to attach, unless the 
treasure was put over the vessel’s side and again 
placed on board. I t  cannot be denied that if this 
had been done at Mazatlan, with the treasure 
received by the messenger, i t  would have been a 
“  loading ”  at that port within the very letter of 
the policy. But the parties contemplated no such 
idle and useless act as a condition on which the 
risk was to commence. We have not the least 
doubt that the risk was intended to commence 
when the treasure was actually on board at one of 
the specified ports, in the possession of the plain
t if f ’s messenger for transportation, whether i t  was 
first taken on board at that port or at some other 
place in the course of the voyage. Tho rule of 
law is that policies are to be construed liberally in 
favour of the assured: (Rolker v. Great Western 
Ins. Co., 3 Keys, 23.) But to hold that this 
treasure was not “  loaded ”  on board at Mazatlan 
in  the sense of the policy would be to sacrifice 
the substance to the shadow and to defeat the 
rights of the assured by a strict and over-tech
nical construction at variance with the plain inten
tion of the parties, to be deduced from the nature 
of the transactions to which the policy relates.

In  considering the second point made by the de
fendant, i t  w ill be necessary to construe, in connec
tion with other provisions of the policy, the clause 
which requires “  in all cases the agent of Wells, 
Fargo, and Co., to forward to the San Francisco 
office of Wells, Fargo, and Co., advices of the 
amount of such shipment.”  The policy does not 
require these advices to be forwarded nor in any 
manner delivered to the insurance company. On 
the contrary, another clause provides how the

information was to be given to the defendant of 
the shipment—“ risks applicable hereto to be re
ported to this company for indorsement on the 
policy as soon as known to the assured.”  I t  was 
the duty of the plaintiffs under this clause to report 
to the defendant the amount of the shipment as 
soon' as the fact was made “  known ”  to them, by 
whatever method the information was obtained. 
They were not to be at liberty to await advices 
from their agent, provided the fact came to their 
knowledge earlier and through a different channel. 
The clause requiring advices from the agent was 
doubtless intended in some degree for the benefit of 
the insurance company, to enable it  to guard against 
fraud or mistake as to the fact, date, and amount of 
the shipment. I t  was apparently inserted for the 
purpose of affording evidence of these points in 
case a controversy should arise either before or 
after the indorsement, as to the fact, date, or 
amount of the shipment. But it  was not a con
dition precedent without the performance of which 
the plaintiffs could in no event nor under any cir
cumstances become entitled to the indorsement. 
I f  it  had been so intended, the policy would have 
proved that the advices or duplicates thereof 
should be forwarded or delivered to the under
writer, and that the indorsement should cor
respond with the advices. But so far from this, 
the policy fails to provide that the advices were 
even to be shown to the defendant prior to the 
indorsement; but requires the plaintiffs to report 
the shipment for indorsement “  as soon as known ”  
to them, omitting any reference to the advices as 
the source of the information. I f  the forwarding 
cf the advices by the agent is to be deemed an 
express warranty on the part of the assured, as 
contended by the defendant, then i t  must have 
beeD strictly and even literally performed before 
the r i"h t to demand the indorsement accrued. 
Even an overwhelming necessity, an accident 
against which no degree of vigilance could have 
guarded, a force which was irresistible, would not 
have excused its performance. In  Pawson v. Wat- 
son (Gowp. 785) Lord Mansfield says: “  A  warranty 
must be strictly performed; nothing tantamount 
w ill do.”  In  BlacMiurst v. Cockell (3 Term, 360) 
Mr. Justice Butler said: “ I t  is a matter of in
difference whether the thing warranted be material 
or n o t; but it  must be literally complied with.” 
In  Be Hahn v. Hartley (1 Term, 343), Mr. Justice 
Ashurst said : “  The very meaning of a warranty 
is to preclude all questions whether i t  has been 
substantially complied w ith; icmnst be literally.” 
In  Newcastle Fire Insurance Company v. Mac- 
morran (3 Bow’s Ho. of L. Gas. 255), Lord Eldon 
said: “  When a thing is warranted, i t  must be 
exactly what i t  is stated to be.”  See also Phillips 
on Insurance, s. 762. I t  is clear, therefore, that if 
the provision under discussion is to be deemed an 
express warranty, it  must have been striotly per
formed to entitle the plaintiffs to an indorsement 
of the 10,000 dols. on the policy. Treated in that 
light, they would not have been entitled to the 
indorsement, even though the treasure had been 
shipped by the agent in the most formal manner 
at Mazatlan, but before preparing his advices he 
had suddenly died or been disabled; nor even 
though some other person, having knowledge of 
the fact, had sent the advices of his own accord. 
In  the case supposed, if the treasure had arrived 
safely at its destination, the defendant, on this 
theory, would not have been entitled to demtfnd
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the premium on it, nor the plaintiffs to recover its 
value, i f  it had been lost. In  other words, it  
would not have been protected by the policy, as 
the risk had never attached.

Construing the whole policy, according to what 
we think was the intention and understanding 
of the parties, and considering the nature of 
the transactions to which the policy related, 
we are satisfied it  was not contemplated that 
the forwarding of advices by the agent should 
be deemed a condition precedent without a strict 
performance of which a righ t to demand an in
dorsement by the one party or the payment of 
premiums by the other would not accrue.

The only remaining point made by the defen
dant is that the loss having already occurred 
and become known to the parties before the in
dorsement was demanded, the defendant was under 
ho obligation to assume a loss which was known 
to have already happened. I f  this theory be 
correct, the plaintiffs were under no obligation to 
report for indorsement shipments which had 
already arrived safely, nor to pay the premiums 
thereon. Such a construction would practically 
nullify the policy in respect to shipments from the 
Mexican ports named therein. The agreed state
ment shows that the usual and most expeditious 
method of forwarding advices from those ports 
Wa,8 by the steamer on which the treasure was 
shipped ; and i f  the plaintiffs were not bound to 
report for indorsement, nor to pay premiums on 
shipments which had already arrived, nor the de
fendant to pay losses known to have occurred 
before the indorsement was demanded, it  results 
that the policy was a nullity in respect to ship
ments from these ports, and imposed no obligation 
on either party. But the parties have themselves 
interpreted the contract in this respect. The 
agreed statement shows that i t  was the practice 
°t the plaintiffs to pay and of the defendants to 
receive premiums on shipments which had already 
arrived, and i t  ought not now to be permitted to 
escape liab ility for a loss on the ground that the 
loss was known to have occurred before the in 
dorsement was demanded.

Judgment reversed and cause remanded, with an 
order to the court below to enter judgment for 
theplain tiff's on the agreed statement of facts.(a)

H O U SE OF LO RDS.
Reported by D ouglas K ingsfokd, Esq., Barrister-at-Law.

Friday, May 16, 1873.
(Present : The L ord C h anc ello r  (Selborne), Lord 
C helm sfo r d , Lord C olonsay, and Lord Ca ir n s .)

W atson an d  C ompany v . Sh a n k l a n d  a n d  others. 
Charter-party—Advances against freight—8  tipula- 

non for insurance upon advances beinq effected 
^  hy charterers.

y a charter-party made at Bombay, a ship 
°f the respondents, merchants at Greenock, 
v:cif! to proceed from Bombay to Calcutta, 
“ H'i there load a cargo to be conveyed to the 
United Kingdom. A clause in the charter-party 
was as follows: “  Sufficient cash for ship’s ordi
nary disbursements to be advanced the master 
Against freight ; subject to interest, insurance, and 

_*5 per cent, commission ; and the master to in-

rennViEkis case taken from a report furnished by the official
"o r of the court to The Chicago Legal News,

dorse the amount so advanced upon his bills of 
lading.” Of this charter-party the appellants 
were indorsees. While the ship was at Calcutta 
preparing for the voyage, various advances for the 
ship’s ordinary disbursements were made by the 
appellants, and the master gave them, on account 
of such advances, a bill drawn on the respondents. 
The respondents refused to accept the bill, on the 
ground that the master had no power to give it, 
and that under the charter-party the appellants 
should have effected an insurance on freight to the 
amount of their advances. No such insurance 
was, however, effected, though the appellants had 
time to insure after notice of the respondents’ 
refusal to accept the bill. The ship having been 
lost on the voyage to the United Kingdom, the 
appellants brought an action to recoverthe amount 
of their advances.

Held (a ffirming an interlocutor of the First Division 
of the Court of Session), that under the charter- 
party the respondents had a right to rely on an 
insurance upon the advances being made by the 
appellants, who had stipulated for and received 
the right to charge the premium ; and that the 
appellants, having chosen not to insure, must bear 
the loss.

Held further that a clause in the interlocutor 
appealed from, affirming that in law advances 
against freight for a ship’s ordinary disburse
ments can be recovered in the event of the loss of 
cargo, should be omitted, because unnecessary and, 
assuming the question to be governed by English 
and not Scotch law, incorrectfa)

T h is  was an appeal from the Court of Session.
The facts were as follows : On 20 Aug. 1863, 

a charter-party was entered into between James 
M ’Kirdy, master and part owner of the ship Janet 
Cowan, and Ralli Brothers, of Bombay, where the 
vessel then was, in terms whereof the ship was to 
proceed to Calcutta, there to be loaded by the 
charterers or their agents with a cargo for the 
United Kingdom, “  the freight to be paid on un
loading and right delivery of the cargo.”

The charter-party contained the following clause: 
Sufficient cash for the ships’s ordinary dis

bursements to be advanced the master against 
freight, subject to interest, insurance, and 2J per 
cent, commission ; and the master to indorse the 
amount so advanced upon his bill of lading.”

On 2nd Oct. 1863, Ralli Brothers transferred 
their rights and interest in the charty-party to 
Messrs. Grant, Smith and Co., by whom it  was 
indorsed to Messrs. William Watson and Co. on 
the 13th of the same month.

The vessel, in pursuance of the charter-party, 
proceeded to Calcutta, where she was loaded with a 
cargo for the United Kingdom by Watson and Co., 
who, between 7th Nov. and 17th Dec. 1863, while 
the ship was preparing for the voyage, made 
various cash advances to or on the order of the 
master for the ship’s ordinary disbursements, to 
account whereof the master granted a b ill to 
Watson and Co. for 500i. drawn upon Robert

(a) There is no doubt that by English Law an advance 
against freight made in the port of loading cannot be 
recovered if the ship be lost before reaching her destina
tion. The American rale, on the other hand, is direotly 
contrary to the English rule. A ll the authorities on the 
subject, both American and English, will be found col
lected in a note by the Sheriff, who decided this case, 
appended to the report of the case in the Court of 
Session : Court of Sossion Cases, 3rd series, vol. 10, 
p. 144.—E d .
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Shankland, merchant, in Greenock, the managing 
owner of the vessel. This b ill was presented for 
acceptance on 17th Dec.1863,but Shankland refused 
to accept it, on the ground that the master had no 
power to grant it, and that under the charter* 
party Watson and Co. should have effected an in
surance upon the freight for the amount of their 
advances. No such insurance, however, was made 
by Watson and Co., although they had time to 
do so after receiving intimation of Shankland s 
refusal to accept the bill. The ship sailed from 
Calcutta on 9th Nov. 1863, and was, with her cargo, 
totally lost on 7th April, 1864

Under the circumstances Watson and Co. 
brought an action in the Sheriff Court of Renfrew 
against Shankland, M ’Kirdy, and the other owners 
of the ship, for recovery of 596i. Os. 3d., the 
alleged amount of their advances against freight 
for the ship’s disbursements while preparing for the 
voyage, with interest and 2J per cent, commission 
on the total amount of freight, which they claimed 
as having acted in the capacity of shipping agents 
for the vessel. This action was not founded on 
the bill for 500Z. granted by the master, which, not 
being stamped, was invalid under the stat. 17 & 18 
Viet. c. 83, s. 5, but the b ill was referred to as 
evidence of the nature of the transaction.

The pursuers pleaded ; First, the defenders are 
liable for the obligations of the defender M’K irdy, 
incurred in his character of master and part 
owner of their ship; secondly, the defender Robert 
Shankland, as managing owner or ship’s husband, 
having authorised the defender M ’Kirdy to pass 
drafts on him for the ship’s debts, was bound to 
accept the bill, and is liable therefore and for the 
loss caused by non-acceptance; thirdly, the whole de
fenders are liable for the acts of the master and 
part owner and of the managing owner or ship’s 
husband; fourthly the defender M 'K irdy is liable 
individually for the sum in the bill granted by him 
and dishonoured.

Thedefenders pleaded: First, the advances by the 
pursuers for the ship’s disbursements at Calcutta, 
being a payment and not a loan, cannot be re
covered backfromthe defenders; secondly, thepur- 
suers, as the charterers of the vessel, or the trans
ferees or indorsees of the charter-party, were noten- 
titled to take and the master was not entitled to 
grant, a b ill of exchange for repayment of a sum of 
money in which the pursuers themselves under the 
charter-party were at the time indebted to the master 
and owners of the vessel; thirdly, the master of a 
vessel has no power in a foreign port to bind his 
owners in a bill debt, even for the ordinary disburse
ment of tbe vessel; and more especially he has no 
power to bind his owners in such a debt to the char
terers of the vessel when such parties are them
selves bound to provide, by means of a payment on 
account of freight, the master of the vessel with 
the funds necessary to pay such disbursements.

The Sheriff-Substitute (Tennant) pronounced 
an interlocutor, which, after various findings in 
regard to the facts, proceeded : “  In  point of law 
finds that the money thus paid by the pursuers 
was not a loan made by them to or for before of 
the defenders, or of the master of the Janet Gowan, 
but that i t  is to be held as having been made in 
terms of the clause of the charter-party, in  regard 
to cash for ship’s disbursements, to which the 
pursuers were parties : Finds that by the terms of 
the said clause the pursuers were bound to furnish 
sufficient cash for ship’s ordinary disbursements,

Shankland  and otheks. fH- of L.

as an advance against the freight which i t  wa8 
expected would be earned at the conclusion of the 
voyage; and that the defenders were not bound 
to repay to the pursuers the sum thus advanced to 
them in terms of the charter -party : Finds that the 
pursuers are entitled to receive interest, the 
premium of insurance, and a commission of 2^ per 
cent, upon the advances made by them ; and of 
consent of parties decerns for the same, 
amounting to the sum of 441Z. 4s.: Finds that it 
has not been proved that the pursuers were 
agents for the ship at Calcutta, and therefore 
finds that they are not entitled to the commission 
charged by them in the accouut appended to the 
summons." W ith the exception of the sum above- 
mentioned, assoilzies the defenders from the con
clusions of the summons, finds the defenders 
entitled to expenses, &c.”

On appeal the Sheriff (Fraser) allowed the pur
suers to add the following plea in law to the record:
“  Sixthly : the sums sued for having in any view 
been made as an advance against freight, and no 
freight having been earned, the defenders are 
obliged to repay the same and commission thereon 
to the pursuers, with interest, as libelled.

The Sheriff afterwards re-recalled the judgment 
of the S heriff-Substitute, and in place thereof:
“  Finds that the money paid by the pursuers to 
the captain was nob a loan made by them to or for 
behoof of the master of the Janet Gowan as 
representing the defenders, but was an advance as 
against freight for ship’s ordinary disbursements, 
subject to interest, insurance, and 2J per cent, 
commission. Finds in law that the defenders are 
bound to pay to the pursuers the sum of 4411 4s. 
thus advanced to the captain, with interest thereon 
at the rate of 5 per cent, from the last date of the 
advance together with commission of 2J per cent, 
upon the advances: Finds that, as the pursuers did 
not effect insurance upon the advances so made by 
them, they are not entitled to recover from the 
defenders any sum under that head; Finds that the 
pursuers were not agents for the ship at Calcutta, 
and that they were not entitled to charge commis
sion as such. Decerns against the defenders for 
the said sum of 4411. 4s., together with interest 
thereon at the rate of 5 per cent., from 17th Dec., 
1863, t i l l  payment; andalsoforthe sumofllZ.0Z.6d , 
being commission of per cent, upon the said 
advances together with interest on the said sum ot 
H i. Os. 6if. at 5 per cent, from 17th Dec., 1863, t i l l  
payment: Findsno expenses due to either party,” &c. 
The defenders appealed,and,after hearingcounsel, 
the court appointed the cause to be re-argued 
before them, with the assistance of three judges ot 
the Second Division.

On 2nd Dec. 1871, the court pronounced the 
following interlocutor. “  Recall the interlocutors 
of the sheriff and sheriff-substitute. . . . Find
that by this action the pursuers as charterers claim 
repayment of their advances to the master at Gal- 
cutta, besides interest at 5 per cent, thereon t i l l  
payment, and 2J per cent, commission; but find 
that they do not claim the amount of premiums 
that wonld have been required to insure so much 
of the freight as corresponds to the amount of their 
advances: Find in law that cash advanced agains 
freight to the master of a ship for ordinary ship 
disbursements at the port of loading is not, in or" 
dinary circumstances, equivalent to a payment o 
freight, but is to be held as an advance in  con
sideration of the subsequent performance of the
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contract by the owners and shipmaster by the 
right delivery of the cargo at the port of dis
charge ; and that if  there is a failure of the con
sideration, by the voyage not beiog accomp’ished 
and the cargo rightly delivered at the port of dis
charge, the charterers are entitled, in respect of such 
failu re of con sideration, to recover the amount of the 
said advance from the owners ; but find that in the 
present case the charterers, having stipulated that 
they should be entitled to insure freight at the 
owner’s expense to an amount corresponding with 
the amount of their advances, must be held to 
have limited their security for repayment of the 
advances to the right of set-off in settling with the 
owners i f  the freight should be earned, and to the 
amount of the said insurance i f  the ship and cargo 
should be lost, and to have relinquished or dis
charged the personal obligation of the owners for 
repayment in  the latter event: Therefore, find that 
the pursuers have failed to establish their claim of 
repetition against the defenders ; but, in respect of 
the agreement and covenant of parties, decern 
against the defenders for payment to the pursuers 
?f 21Z. 17s., being the amount of the premium of 
insurance and commission stipulated by the 
charter-party to be paid to the charterers in re
spect of the advance made to the master at Cal
cutta as aforesaid, with interest thereon at the rate 
of 5 per cent, per annum from and after 7th 
July, 1864, t i l l  payment. Quoad ultra assoilzie 
the defenders and decern : Find the defenders 
entitled to expenses both in this court and the in 
ferior court; allow accounts, &c.”  The grounds 
of this interlocutor were : First, that an advance by 
the charterers of a ship to account of freight is, 
on the loss of ship and cargo, recoverable from the 
ship-owners where the charter-party contains no 
stipulation, express or implied, to the contrary; 
the law of Scotland upon this point, although con
trary to that of England, being in conformity with 
the law-merchant of every other trading com
munity; but, secondly (by amajorityofseven judges, 
dtss. the Lord Justice Clerk and Lord Kinlocb), 
that the clause in the charter-party in this case, 

sufficient cash for ship’s ordinary disbursements 
to be advanced the master against freight, subject 
to interest, insurance, and 2^ per cent, com
mission,”  exempted the shipowners from liability 
tor repayment of such advances, by giving the 
charterers an insurable interest in the freight to 
the extent of the sums advanced, so that not 
having insured, as they might have done, at the 
expense of the shipowners, they were in the posi
tion of being their own insurers, taking upon 
hemselves the risk of the safe arrival of the ship 

^hd cargo : (Court of Session Cases, 3rd series, 
Voh 10, p . 144.)

Suit, Q.C. and F. M. White, for the appellants, 
contended that the Court of Session was wrong in 

eciding that the terms of the contract overrode 
ho general rule of the law of Scotland.

Young, Q.C. (Lord Advocate), and Benjamin, 
5?, » contra, cited the judgment of Willes, J., in

v. Worms (34 L. J. 274, C.P.; 12 L. T. Rep. 
N ;S.548).
t» '̂he L ord C h anc ello r  (Selborne).—My Lords,

6 true construction of this contract may be that 
,, 6 advance was to be a loan upon the security of 

e freight, and not a prepayment of freight. I t  is 
jj?® necessary that your Lordships should decide 

ie question, and I  should not advise your Lord- 
'Ps to pass your decision in  such a form as to affect

the future determination of such a question should 
i t  arise. But, assuming this was to be a loan upon 
the security of the freight, and not a prepayment 
of the freight, or a part payment of the freight, or 
a payment on account of the freight, within the 
principle of the authorities which have been re
ferred to, still the question is whether, according 
to the true and sound construction of this contract, 
i t  was not understood and agreed between the two 
parties that the insurance, which i t  was for the 
interest of both to have made in  the most proper 
and convenient manner, should be made by the 
charterers.

Apart, my Lords, from any evidence as to 
usage, 1 cannot but think that it is a sound 
view of this mercantile contract to hold that it 
provides for insurance, and does not leave the sub
ject of insurance uncertain and indeterminate. 
Insurance is mentioned, as your Lordships w ill ob
serve, in direct connection with two other things, 
which were not uncertain, and which were not 
indeterminate, namely, interest and commission. 
Interest was to be charged at all events ; commis
sion was to be charged at all events. I t  ap
pears to me that there is nothing to lead us to 
suppose that insurance was not to be as much 
a fixed term of the contract as interest and 
commission, and that not the less because all 
these terms are primarily in favour of and for the 
protection of the person advancing the money. 
The shipowners subject themselves to the burden, 
but both parties have an interest in diminishing 
that burden ; and, therefore, as either one or the 
other ought to make an insurance, it  was reason
able that they should make a contract between 
themselves as to how the insurance was to be 
effected.

One of your Lordships put to Mr. Butt this 
observation, in which Mr. Butt expressed bis con
currence, that “  these are all things as to which the 
charterers were to be creditors of the other party.”  
But if  the charterers were to be the creditors of 
the other party for all these things, then that was 
a part of the contract. The charterers were to 
advance the money, they were to charge interest, 
they were to charge commission, and they were 
to charge insurance; and how could they charge 
insurance unless insurance was effected ?

The good sense of the matter concurs with that 
view ; because the charterers would not be satisfied 
unless the insurance was made under their control 
—a control for which it  was reasonable that they 
should stipulate; and it would be only by them, 
when the advances were made, that the precise 
amount for which the insurance was to be effected 
would be known. I  take it, therefore, that as 
between these parties i t  is a contract in substance 
to this effect: “  I ,  the borrower, give you, the 
lender, a right to charge me with the premium of 
insurance,”  which is very much the same thing in 
principle as if  the borrower had put the money 
into his hands for the purpose of effecting that 
insurance. I  by no means think it  necessary to 
say what the result might have been if for any 
reasonable cause he bad determined not to avail 
himself of the right to insure and to charge the 
premiums of the insurance, and had given notice 
of that to the other party in reasonable time. The 
charterers here did not, in fact, do so; although, 
according to the evidence, there was abundance of 
time for them to do so. S till less do I  desire to 
say anything which would affect the question



118 MARITIME LAW OASES.

H. or L.] T he W il l ia m  L indsay. [P r iv . C o.

which might have arisen, if, having effected that 
insurance, that insurance had, through some cause 
not imputable to the char fcerers, become unavailable.
I  proceed, my Lords, upon the assumption that i t  
may be the construction of this contract, that in 
either of these events the charterers, acting 
reasonably and according to good faith, would be 
held entitled to recover in the event of the loss of 
the ship.

The question is, whether under this contract the 
shipowners had not a righ t to rely upon that in 
surance being made by the charterers, who here 
stipulated for and received the right to charge the 
premiums. I  th ink the shipowners had this right.

The charterers neglected to insure, and 
neglected to give notice of the non-insurance. 
What must be the consequence of a loss of the 
ship, the charterers knowing that the insurance 
was not effected P Upon one or the other of these 
two parties that loss must fall. I f  the insurance 
had been made, and the money paid by the ship
owners, then the benefit of the insurance would 
have accrued to the shipowners. I t  is very much 
like th e rig h to fa  man who gives several securi
ties, when he pays off the mortgagee, to have all 
the securities delivered up into his own hands, 
unless a reason, which is a sound and good one, 
and consistent with the duty of the mortgagee, 
and which is not imputable to his own fault, can 
be given for the failure of any one of them. This 
seems to have been really the view which pre
vailed, on the whole, in the minds of the learned 
judges in  the court below, and I  think the soundest 
course for your Lordships to take w ill be to found 
your judgment entirely upon that view.

But in the interlocutor under appeal, there are 
certain findings which your Lordships w ill probably 
th ink go beyond the requirements of the present 
case. There is a finding as to the general law upon 
the subject. Now I  do not think it expedient that 
that finding should be retained; first, because it  
does not appear to me that upon this occasion we 
ought to decide any question of general law at a ll; 
and, secondly, because if we did i t  would be ne
cessary to consider how far that law ought to be 
the English or the Scotch law; and, finally, if  it 
ought to be the English, whether i t  would be a 
safe thing to lay down the rule in the terms which 
are here stated—terms which certainly do not 
agree with the rule lately stated in the English 
case of Byrne v .Schiller (25 L. T. Rep. N. S. 211;
L. Rep. 6 Ex. 319). I  should therefore propose to 
your Lordships to vary the interlocutor appealed 
from, by omitting the following words : —

« Eind in law that cash advanced against freight 
tothemaster of aship by the charterers for ordinary 
ship’s disbursements at the port of loading, is not 
in ordinary circumstances equivalent to a payment 
of freight, but is to be held as an advance in con
sideration of the subsequent performance of the 
contract by the owners and shipmaster by the right 
delivery of the cargo at the port of discharge; and 
that i f  there is a failure of the consideration by the 
voyage not being accomplished, and the cargo 
rightly  delivered at the port of discharge, the 
charterers are entitled, in  respect of such failure 
of consideration, to recover the amount of the said 
advance from the owners.”

The court below further propose to put a con
struction upon the contract, going beyond the view 
which l have submittedtoyour Lordships,theinter- 
locutor appealed from, containing these words :—

“  That the charterers having stipulated that they 
should be entitled to insure freight at the owners’ 
expense, must be held to have limited their security 
for repavment of the advances to the right of set
off in settling with the owners if  the freight should 
be earned, and to the amount of the said insurance 
if  ship and cargo should be lost; and to have relin
quished or discharged the personal obligation of 
the owners for repayment in the latter event.”  

Icannpt think, my Lords, that we are calledupon 
to leave such an interpretation of the contract upon 
the face of the interlocutor. One of your Lord- 
ships has suggested words to be substituted for 
those which I  have read, words which would make 
the finding run thus :—

“  Find, that in the present case the charterers 
having stipulated that they should be entitled to 
insure freight at the owner’s expense, to an amount 
corresponding to the amount of their advances, 
must be held to have made such insurance a part 
of their security, and, not having effected any such 
insurance, must be held to have relinquished, in 
the event of the snip being lost, any claim against 
the owners for repayment.”

I  would submit to your Lordships that these 
words should be adopted, and that the interlocutor 
should be varied in the manner I  have suggested.

Lord Chelm sford— My Lords, I  agree with my 
noble and learned friend. By the contract between 
the parties, the insurance upon the advances was 
to be effected by the charterers. There was no 
obligation upon them to insure, except for their 
own protection; but as they chose not to insure, 
they took the risk upon themselves, and, there
fore, they must bear the loss.

Lord Colonsay.— My Lords, I  concur in the 
result which has been arrived a t; and I  think the 
grounds which have been stated are quite sufficient 
fcr the determining of this case.

Lord Cairns.— My Lords, I  also concur.
Interlocutor varied.

Attorneys for the appellants, Eillyer, Fenwick, 
and Stibbard.

Attorneys for the respondents, bimson, Wake- 
ford, and Co.

J U D IC IA L  C O M M IT T E E  O F T H E
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ON APPEAL FROM HIGH COURT OF ADMIRALTY. 
Reported by J ames P. A spikall , Esq., Barrister-at-Law.

Saturday, July 26,1873.
T he W il l ia m  L indsay.

Collision—Duty of master—Reasonable precautions 
—Private mooring buoy authorised by 'port 
authorities.

Although it is the duty of the master of a ship to 
take all such precautions as a man of ordinary 
prudence and skill, exercising reasonable fore
sight, ivould use to avert danger and to prevent 
his ship doing damage to others in the circum
stances in which he is placed, there is no obliga
tion upon a master who is ordered by the au
thorities of the port in which his ship lies to 
take up a berth in a particular part of the har
bour to examime the sufficiency of a buoy to 
which he moors his ship in that place, although, 
that buoy may belong to a private company, 
i f  the port authorities sanction the use _ of 
the buoy, and treat it as a proper and sufficient
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mooring place for vessels frequenting the port. 
I f  through the insufficiency of such a buoy the 
ship parts from her moorings on a storm aris- 
ing, the shipowner will not be responsible 
for damage ensuing by collision i f  the master 
has taken other precautions sufficient under 
ordinary circumstances to meet the exigencies 
of the case.

The question whether a master should under such 
circumstances have let go an anchor, or whether 
the having an anchor ready to let go urns a 
sufficient precaution, is a question of practical 
seamanship upon which the court of appeal 
will be guided by the opinion of their nautical 
assessors.

T h is  was an appeal from a decree of the High Court 
of Admiralty of England pronounced by the right 
honourable the judge of that court on the 24oh Jan. 
1873, in a cause of damage instituied on behalf 
of the owners of the barque Estrella against the 
William Lindsay, her tackle, apparel, and furni
ture, and against her owners intervening, for the 
recovery of damages in respect of a collision be
tween the said two vessels.

The Estrella was a barque of about 499 tons 
register, and the William Lindsay a ship of 970 
tons register. The collision in question took place 
in the port of Valparaiso, shortly after l l  o’clock
a.m. on the 23rd Sept. 1871.

The case set npby thepetition filed on behalfof the 
Estrella was that, on the evening of the 22nd and 
morning of the 23rd Sept., the Estrella was lying 
safely moored in the harbour of Valparaiso, and at 
the same time the William Lindsay was lying 
about three-quarters of a mile to the northward 
of the Estrella, fastened to a buoy in the said har- 
bour by her starboard cable, from which the 
anchor had been unshackled. The said buoy was 
not one of the buoys belonging to the port authori
ties, nor intended nor adapted for use as a mooring 
mioy, and was not on the uBual mooring ground, 
tin  the evening of the 22nd i t  came on to blow a 
gale from the north, but the William Lindsay did 
not let go any anchor, remaining at the buoy as 
before the gale. On the 23rd she became detached 
tr°m the buoy, and began to drift to the south
ward. Those on board of her let go her port 
anchor in great haste; but, when about 30 fathoms 
bad run out, the cable became “ jammed ”  in the 
Windlass, and, continuing to drive to the south- 
Wa,rd, she struck the Estrella with great violence, 
<J°mg her much damage.
,, ™be case set up by the answer filed on behalf of 
K® William Lindsay was as follows: “ On the 
1th Sept, the William Lindsay went into Val

paraiso Bay to discharge fifty tons of coal, and 
moored to a buoy on the eastern side of the bay on 
De customary mooring ground. On the morning 

° the 20bh Her Majesty’s ship Scout was about to 
Practise with shot, and the William Lindsay, 

appening *0 jn tyle i;ne 0f fire, was ordered by 
of° Port aufhorities to remove to the western side 

the bay and moor to a buoy there. This she 
ofC?vdingly mooring by 30 fathoms length 

the starboard cable to a buoy not belonging to 
. e Port authorities, bnt used by vessels of her 

Cif6 ®n morning of the 23rd a fresh breeze 
y me on from the north, with a swell, and about 
^ a.m. 15 fathoms additional cable were paid out as 

Preoa,uti°n. Soon after 11 a.m. the 
mm» . -band of the said buoy gave way, and the 

utiam Lindsay went adrift. The port anchor

which was in readiness tfl let go, was let go at 
once, but accidentally jammed under the windlass, 
and although the crew endeavoured to clear i t  
they were unable to prevent the William Lindsay 
coming into collision with the Estrella.” The 
respondents further alleged that the collision hap
pened without negligence on the part of the 
William Lindsay, and that i t  was the result of 
inevitable accident.

A t the hearing before Sir R. Phillimore, evi
dence was given in support of these respective 
allegations. I t  was shown that the master of the 
William Lindsay had moored to the buoy without 
examining it, but i t  was not proved by the respon
dents that the defect in the buoy was Buch that i t  
could not have been discovered by ordinary care.

The remaining facts w ill be found set out in the 
judgment of the Judicial Committee.

The learned judge held that the collision was 
the result of inevitable accident, being of opinion 
that it  was unnecessary to consider the question 
whether the owners of the William Lindsay were 
responsible for the breaking of the buoy, as was 
contended by the plaintiffs (the appellants), because 
the master having taken the ordinary precaution 
of having an anchor ready to let go in case of 
emergency, had done what a prudent seaman was 
required to, and was only prevented from bringing 
up his ship by that anchor through the jamming 
of the cable, which must be considered as an in 
evitable accident; the learned judge dismissed the 
defendants from the suit without costs.

Prom this decree the plaintiffs (the appellants) 
appealed on the grounds that the court below ought 
to have considered the question of the liability of 
the defendants for the insufficiency of the buoy; 
that the defendants should have proved that the 
defect could not have been discovered by ordinary 
care; that the master of the William Lindsay was 
guilty of negligence in mooring to the buoy with
out examining its strength and security; and that 
he was guilty of negligence in not letting go an 
anchor at the beginning of the gale.

Butt, Q.C. and II. Davison, for the appellants.— 
The question of the insufficiency of the buoy ought 
to have been determined in the court below. The 
defect in the buoy being the primary cause of the 
collision, i t  lay upon the respondents to show that 
the defect could not have been discovered by ordi
nary care. No doubt the appellants are bound to 
show a prima facie case of negligence, but that 
shown, the onus shifts to the respondents to show 
excuse for the collision. The appellants have shown 
that the respondent’s ship broke away from her 
moorings and came into collision with their ship, 
and that in itself establishes a prima facie case of 
negligence, which requires the respondents to show 
that they took all reasonable precautions to ascer
tain the security of those moorings. I t  has been 
held that onceprimdfacie evidence has been given, 
which w ill justify the court in concluding that the 
defendant’s negligence was the cause of the colli
sion, the onus shifts and the defendant must show 
that the collision was not occasioned by his negli
gence, but by some other cause for which he is not 
responsible : (The Egyptian, 2 Mar. Law Cas. O. S. 
56). Here the respondents are bound to prove 
that they had tested the buoy with a view of ascer
taining its sufficiency, otherwise i t  must be taken 
that its condition was defective, and that they 
could have discovered the defect by inspection. I t  
was a private buoy, and must therefore be treated
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as the property of the respondents for the purposes 
of this case. No evidence on this point having been 
given by the respondents, the appellants are entitled 
to succeed. Again after the storm arose, the master 
of the William Lindsay was bound as a prudent man 
to let go his anchor; and,having neglected this pre
caution, his owners must be held responsible: (The
Volcano, 2 W. Rob. 337.) The subsequent jamming 
o f the cable cannot relieve them from the re
sponsibility incurred by their pr ior negligence.

Dr. Deane, Q.C.and Clarksontor the respondents.
—The use of the buoy was permitted by the port 
authorities, and the master was therefore entitled 
to consider it  as safe and secure without examina
tion. I f  this is correct, then the having an anchor 
ready to let go was a sufficient extra precaution, 
which would have been available but for an in 
evitable accident.

Butt, Q.C., in reply,
July 26.—Judgment was delivered by b ir M on

tague  E . Sm it h .—This is a case of collision which 
occurred at Valparaiso on the 23rd Sept, in the 
year 1871. On that day the William Lindsay, a 
steam vessel of the respondent’s, was driven 
against the Estrella, a barque of about 500 tons, 
belonging to the appellants, doing her considerable 
damage. The Estrella was lying in the harbour 
afc the usual mooring place for vessels to discharge 
cargo. She was moored in the usual way, with 
two anchors out at the bow, and one at the stern. 
She was in a position of entire safety, and un
doubtedly no fault can be attributed to her. The 
William Lindsay was driven against her by the 
wind, and did her the damage complained of. I  he 
question is, whether the injury which was done to 
the Estrella by the William Lindsay was the 
result of an accident which ordinary care could 
not have averted, or whether i t  was due to any 
want of care and skill on the part of the William 
Lindsay. The William Lindsay entered the port 
on the 19th Sept., and she was moored by the tug 
which brought her into the port at one of the 
buoys which belonged to the Steam Tug Company. 
I t  appears from the evidence that there are several 
of these buoys in the port, and that i t  is usual, 
when vessels are towed into the port, to moor them 
to these buoys; that when they discharge cargo 
they are moored usually to mooring berths, which 
are appropriated to the discharge and taking in 
of cargo; but that i t  occurs at times, where a 
small quantity only of cargo is to be discharged 
or taken in, the port authorities allow i t  to bo 
done at some of these mooring buoys. On the 
19th the William Lindsay came in and was so 
moored. On the 20th, the following day, one of 
Her Majesty’s vessels, the Scout, which happened 
to be in the port, was about to practise with 
shotted guns, and the William Lindsay was in the 
line of fire. I t  was necessary, therefore, that she 
should be moved, and i t  would appear that she 
was moved by the order of the captain of the port 
to another buoy belonging to the Steam Tug 
Company on the other side of the port. This 
being done, she fastened her cable to the buoy, 
and she rode there from the 20th Sept, until the 
23rd, when the collision took place. I t  seems that 
on the 23rd a strong breeze, some of the witnesses 
say a gale, arose, and blew with considerable 
strength. I t  was what is known in the port as 
a norther, a wind very well known—and un
doubtedly a wind which blows with considerable 
violence, and usually for some length of time.

The vessel rode out the greater part of the gale, 
and she rode safely until the gale had moderated; 
but there was, alter the gale had moderated, a 
heavy swell, and during that time the accident 
occurred which has given occasion for the present 
suit. The accident was that the iron band which 
was round the buoy, and in  which there was 
a shackle to which the ship’s cable was attached, 
broke. Of course the ship was no longer held by 
the buoy, and she began to drift. Now at the 
time that she so began to d rift before the wind 
she had her anchor ready to let go ; and it  appears 
that, without any delay, and as promptly as they 
well could, her crew let go the anchor, and were 
paying out the chain, when the windlass became 
iammed. The consequence was that the anchor 
did not touch the ground, and she drifted until 
she came into collision w ith the Estrella. Now no 
blame is imputed to the William Lindsay for that 
jamming of the chain. I t  appears from the evi
dence, and was so found by the learned judge 
below, that the windlass was a proper one, that 
there were the usual appliances, that the chain 
was good, and that the men had done nothing 
wrong in the way they had bandied it. I t ,  there
fore, was a purely accidental circumstance that 
the ’anchor did not find its way to the ground ; 
and i f  it  had found its way to the ground there 
seems to be no doubt that the ship would have been 
brought up, and this collision would not have 
occurred. These being the faots, the question 
arises whether there was any negligence in whan 
was done or omitted to be done on board this vessel. 
Now, the master is bound to take all reasonable pre
cautions to prevent his ship doing damage to others. 
I t  would be going too far to hold his owners 
to be responsible because he may have omitted 
some possible precaution which the event suggests 
he might have resorted to. The true rule is that 
he must take all such precautions as a man of 
ordinary prudence and skill, exercising reasonable 
foresight, would use to avert danger in the c ir
cumstances in which he may happen to be 
placed. In  this case the immediate cause of 
the mischief was the breaking of the band on 
the buoy, and i t  is said that the William Lindsay 
must be responsible for that breaking, because the 
master had chosen to moor her to it, and to treat 
it, without examination, as i f  i t  was his own 
mooring chain. Their Lordships consider that 
that is not the correct view of the question. The 
first question is, whether there was negligence on 
the part of the master in availing himself of the 
use of the buoy ; and, in order to see whether there 
was such negligence or not, i t  is necessary to as
certain what was the nature of the buoy, and how 
i t  was used and sanctioned. Now i t  appears that 
it  was one of several buoys which had long been 
laid down in the port by the Steam Tug Company. 
I t  was undoubtedly under the care of a private 
company, as far as can be collected from the evi
dence ; but the mooring of ships to these buoys is 
sanctioned by the authorities in the port. I t  must 
be assumed that when they give permission to 
vessels to moor at them, not only when they come 
into the port, but occasionally to take in and dis
charge cargo, they sanction the use of these 
buoys, and treat them as proper and sufficient 
mooring places for vessels frequenting the port. 
That being the state of the case as regards these 
buoys, their Lordships cannot think that there was 
anything like negligence on the part of the mastei
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of the William Lindsay in mooring at one of them 
without examining for himself whether there 
might be latent defects in it. These questions of 
negligence must be decided by what a prudent 
and skilful seamen would do under the circum
stances, and by what he is able to do. I t  is obvious 
that no man, however prudent and however 
desirous to be on the safe side, would be able 
to examine these buoys, so as to discover whether 
there were latent defects in them or not. He must, 
to a certain extent, trust to the sanction which has 
been given to them by the authorities of the 
port. No doubt that would not absolve him from 
all further precaution. He ought not implicitly to 
trust to that which he cannot to a certainty know 
is a safe buoy, and ha ought to take resonable 
precautions, in the event of its not holding him, 
to bring up, and secure himself from danger. 
Their Lordships think, however, upon this first 
question that there was no negligence on the part 
of the master in mooring to the buoy, and not 
discovering the defect which undoubtedly led to 
the accident. Then the next question is, whether, 
having moored to this buoy, he ought to have 
taken any other precaution than he did. Now, it  
is scarcely contended on the part of the appellants 
that the master need have done more in ordinary 
weather than fasten his chain as he did to the 
buoy ; but it  is suggested that wheu the gale came 
on, and when he found i t  was likely to continue, 
he should have taken the further precaution of 
letting go his anchor—not only of keeping i t  pre
pared to take the ground, but that he ought to 
have let i t  down, and given that further security 
to his ship. Undoubtedly that is a question well 
worthy of consideration, but it  is a question which 
depends entirely upon practical seamanship; and 
their Lordships upon that question have thought 
it  right to consult the nautical assessors, whose 
■valuable assistance they have, and to put the 
question to them very much in  the way in which 
Hr. Lushington put a similiar question to the 
Trin ity Masters in the case of The Volcano (2 W. 
Rob. 237), which was relied on by the appellants. 
In  that case the Volcano was not moored to a 
mooring bouy, but she had a small anchor dropped, 
nnd a large anchor ready to let go. The question 
Hr. Lushington put to the Trin ity Masters was 
this : “  How far there was an immediate necessity 
°r otherwise for dropping the second anchor, is 
not the real question in this case. The question 
ls> whether it  would not have been a prudent and 
proper precaution to have done so. I  do not mean 
that you are to strain the matter; but, consider- 
mg the facts of the case with reference to position 
°. the Helen, the state of the wind, and all the 
circumstances, you w ill have to determine how 
iar i t  is a measure which men acquainted with 
nautical affairs ought, in ordinary prudence, to 
nave adopted.”  The nautical assessors, in answer 
to the question put to them, have informed their 
Hordships that they think it  was a better course 
or the master of the William, Lindsay to have 
®pt his anchor, as it  was, prepared to be let go, 
nan, when the storm came on, to have dropped 
¡tha t i t  is not usual nor safe, when vessels are 

‘mng at mooring buoys with the length of cable 
nich this vessel had out, to drop an anchor. The 

l °r® Usual and practical, and, as they think, the 
.^etter course, is to keep the anchor ready to let go 

■ case of accident. That opinion having been 
® Teu to their Lordships bv gentlemen of nautical

experience they think it determines the second 
question in the case in favour of the respondents. 
I t  is clear that the William Lindsay had her anchor 
ready to let go, that she did all that was possible 
to effect that manoeuvre and to drop the anchor, 
and she did not succeed in that operation by 
reason only of an inevitable accident. Under 
these circumstances their Lordships are of opinion 
that the judgment of the Judge of the Admiralty 
Court is right; viz., that no negligence can be 
imputed to the William Lindsay. The result w ill 
be that they w ill humbly advise Her Majesty to 
affirm the judgment of the court below, and to 
dismiss this appeal, with costs.

Proctor for the appellants, W. W. Wynne, agent 
for Simpson and North, Liverpool.

Proctors for the respondents, Toller and Sons, 
agents for Hull, Stone, and Fletcher, Liverpool.

C O U R T OF A D M IR A L T Y .
Eeported by J. P. Aspinall, Esq., Barrister-at-Law.

Tuesday, July 1, 1873.
The C i ia b k ie i i.

Collision—Gross cause—Security—Foreign parlies 
—Practice—Admiralty Court Act 1861 (24 Viet,
c. 10), sect. 34.

Where a cause of damage is instituted in the High 
Court of Admiralty against a ship, in respect of 
a collision in which the ship of the. plaintiffs is 
totally lost, and the defendants institute a cross 
cause in personam against the plaintiffs in respect 
of the same collision, both parties being foreigners 
resident abroad, and the plaintiffs decline to give 
security to answer judgment in the cross cause, or 
to enter an appearance, the court will apply the 
provisions of the Admiralty Court Act 1861 
(24 Viet. c. lO), sect. 34, and will order proceed
ings to be stayed in the principal cause until 
security is given in the cross cause.

I n this case a cause of collision was instituted in 
rem against the Charkieh, a vessel belonging to 
the Khedive of Egypt, by the owners of the Dutch 
steamship Batavier, and the Charkieh was arrested. 
The Batavier was sunk and totally lost, and the 
owner of the Charkieh instituted against the 
owners of the Batavier, who were resident abroad, 
a cross cause of collision in personam in respect of 
the same collision, (a) The owners of the Batavier 
had entered no appearance in the cross cause 
against them, and had declined to give bail.

The cause against the Charkieh now came before 
the court ou motion made on behalf of the owners 
of the Charkieh that “  all proceedings be sus
pended until appearance has been entered and 
security given to answer judgment in the cause of 
damage entitled the Batavier, being the cross 
cause brought for damage sustained by the de- 
dendant herein in respect of the collision which 
caused the damage for which the plaintiffs are in 
this cause proceeding against the defendant’s ship 
Charkieh."

Service of the citation in the cross cause had 
been made upon the attorneys for the plaintiffs in 
the principal cause in accordance with rule 171 
of the Admiralty Rules of 1859.

(a) In  this case the Khedive of Egypt had protested 
against the jurisdiction of the court, but the protest was 
overruled and the cross cause afterwards instituted :
See The Charkieh, ante, vol. 1,, p. 581.—Ed.
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Gibson for the owner of the Charkieh in support 
of the motion.—Formerly no security could be de
manded in a cross cause where the defendant in 
that cause was out of the country, although this 
court endeavoured by every means to enforce the 
giving of such security :

The Seringpatwm, 3 W . Rob. 41;
The North American, Lush. 79;
The Heart of Oak, 29 L. J. Adm. 78.

Now hy the Admiralty Court Act 1861 (24 Yict. 
c. 10), sect. 34, i t  is enacted that “  The High Court 
of Admiralty may on the application of the de
fendant in any cause of damage, and on his insti
tuting a cross cause for the damage sustained by 
him in respect of the same collision, direct that 
the principal cause and the cross cause be heard 
at the same time and upon the same evidence; 
and if in the principal cause the ship of the de
fendant has been arrested or security given to 
answer judgment, and in the cross cause the ship 
of the plaintiff cannot be arrested, and security 
has not been given to answer judgment therein, 
the court may, if  i t  th ink fit, suspend proceedings 
in the cross cause, until security has been given to 
answer judgment in the cross cause. Hero the 
Charkieh has been arrested in the principal cause, 
but the plaintiffs in that cause decline to enter an 
appearance or to give bail. They are resident 
abroad, and the owner of the Charkieh has no 
remedy against them without the assistance of tho 
court. The owners of the Batavier are not en
titled to come here and claim against the Gharkeih, 
except upon the terms that they submit to the 
jurisdiction of the court and give security in the 
cross cause. The Batavier, being lost, cannot be 
arrested, and is therefore within the meaning of 
the section.

Clarkson for the owners of the Batavier.—We 
are not bound to find security for a non-existent 
ship. A  foreigner cannot institute a suit in this 
country againstanotherforeigner also non-resident 
and having no property within the jurisdiction. 
Unless the owners of the Batavier can be attached 
there is no jurisdiction. There is no res to pro
ceed against, and no means of putting the process 
of the court into effect. [S ir R. P hillim o&e . 
The contention is that the party claiming must 
submit to the lex fori. I t  has often been held 
here that the court has jurisdiction in cases of 
collision between foreign ships. J No doubt i t  was 
bo held in The Johann Friederich (1 W. Rob. 35), 
but that was a proceeding in rem, and the res was 
in the hands of the court; whilst here the cross 
cause is in personam. The fact that we are before 
the court in another cause w ill not give jurisdic
tion in the cross cause. Moreover the section 
relied on only applies to a case where the ship is 
in  existence, and a proceeding in rem is instituted, 
but the ship, having been removed from the juris
diction cannot be arrested. I t  does not apply 
where there can be no arrest under any circum
stances. No bail can be required where there is 
no proceeding in rem.

Gibson in  reply.—The section is remedial, and 
should be liberally construed. The words “  se
curity has not been given,”  would apply rather to 
a suit in personam than to a suit in rem.  ̂The 
word “ bail”  is not used, and that is the ordinary 
expression when a ship can be arrested.

July 1.—Sir R. P h illim o k e .—The court ought 
not to be astute to find other than a liberal 
meaning to the sections of a remedial statute.

I  take a different view from Mr. Clarkson of 
the construction of the statute. The court has 
power, I  think, to stay the proceedings in the 
principal cause until such time as security shall 
have been given by the defendants in the cross 
cause. I  think it  is equitable that such should be 
the rule. The owners of the Batavier have insti
tuted a cause of damage in this court, and they 
have obtained security in that cause by the arrest 
of the ship, but as defendants in the cross cause 
they refuse to give security. This court ad
ministers private international law, and here i t  
must be remembered that both parties are 
foreigners, and that they are proceeding in this 
court for a tort. Now this Act was expressly 
passed to remedy a defect in the former curtailed 
practice of the court in this respect. I  am clearly 
of opinion that the plaintiff in the cross cause is 
entitled to the security for which he asks, and it  
must be given within a week.

Solicitors for the Charkieli,McLeod, and Watney.
Solicitors for defendants, Clarkson, Son, and 

Greenwell.

Friday, March 28,1873.
T he M elpomene.

Salvage—Attempt to render assistance— Ultimate 
salvage by others—Right to reward.

Where a vessel makes a signal of distress, and 
another goes out ivitli the bond fide intention of 
assisting that distress, and as far as she can does 
so, but some accident occurs which prevents her 
services being as effectual as she intended them to 
be, and no blame attaches to her, the Court of 
Admiralty will not allow her to go entirely un
rewarded, but for the interests of commerce and 
navigation, and as an encouragement to perform 
salvage services will give some reward (semble) if  
the property is salved by other means.

T his was a consolidated cause of salvage insti
tuted on behalf of the owners, masters, and crew 
of the steamtugs Fiery Cross and Resolute, and 
against the ship Melpomene, and her cargo and 
freight. Both tugs belonged to the New Steam- 
tug Company (Limited), and were of considerable 
power and value. The Melpomene at the time of 
the services had just started upon a voyage from 
Liverpool to Melbourne, and her values were agreed 
to be—ship, 17,5001., cargo, 72,3241., and freight to 
be paid at Melbourne, 24211. 7s. 8d., making a 
total value of 92,2451. 7s. 8d.

From the evidence it  appeared that about 3 a.m. 
on the morning of 9th Dec. 1872, the Resolute was 
lying in the river Mersey, near Seacombe Wall, 
when she sighted the Melpomene in collision with 
a screw steamer and drifting up the river on the 
flood tide. The Resolute followed the two vessels 
for the purpose of rendering assistance, and on the 
screw steamer getting clear of the Melpomene, 
went close to the latter, and was hailed by the 
Melpomene’s crew to pass a hawser on board. 
This was attempted, but at first without success, 
and the Melpomene continued to drift up the river, 
and thereupon began to burn blue lights for 
assistance. When the Melpomene was nearly 
abreast of Woodside Ferry, another tug came up 
and attempted to make fast, but also failed. Tho 
Resolute having again got into position, succeeded 
in  passing a hawser on board the Melpomene, and 
her crew were told that io had been made fast on
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board the Melpomene, and were ordered to go 
ahead. The Resolute accordingly went ahead, but 
the hawser, not having been made fast, came 
away, and the Resolute again got out of position. 
Meanwhile the Fiery Gross came up, in answer to 
the signals for assistance, and succeeded in getting 
hold cf the Melpomene and towing her, with the 
assistance of two other tugs, to a place of safety. 
The wind and sea during the whole service were 
very high, and there was considerable danger to 
the Melpomene from the risk she ran of drifting 
into other vessels or on shore.

The defendants admitted that the Fiery Cross 
had rendered salvage services and paid into court 
a sum of 120Z. as sufficient remuneration for those 
services ; but they denied that any service was 
rendered by the Resolute, and prayed that her 
claim might be dismissed.

Butt, Q.C. and Cohen, for the plaintiffs, con
tended that the tender was insufficient. As to the 
claim of the Resolute, i t  is not because the efforts 
of a vessel to render assistance are unavailing, 
that she cannot recover reward. The ship was 
ultimately saved by other persons, but the Reso
lute endeavoured to render assistance, and would 
have done so, but for an accident which occurred 
through no fault of her own. Moreover the burn
ing of blue lights was a call for assistance, and if  
m consequence of that call any vessel bond fide 
attempted to render aid in a proper manner, the 
owners of the Melpomene must be considered to 
have given an implied undertaking through their 
servants that they would pay for such services.

The E. U. 1 Spinks, 66;
The Undaunted, Lush. 91; 2L . T . Rep. N. S. 520.

Milward, Q.C., and F. C. Clarkson for the de
fendants.—The amount tendered is sufficient. No 
further claim can be made in respect of the Reso
lute, because there can be no salvage reward where 
the exertions, however meritorious, do not contri
bute to the successful result.

The Edward Hawkins, Lush. 515.
Sir f t .  P h il l im o k e  s ta ted  th e  facts, and awarded 

to  th e  owners and c rew  o f the  Fiery Cross the  
sum o f 150Z. and then  c o n tin u e d :— W ith  reg a rd  
to  th e  question in  th is  cage, w he ther the  Resolute 
18 e n tit le d  to  any re m u n e ra tio n  a t a ll, I  have had 
considerable d if f ic u lty ,  seeing th a t  he r in te n tio n , 
however good, was acco rd ing  to  th e  evidence prac
t ic a lly  executed, b u t, on the  o th e r hand, I  th in k  
there  are no cases w h ic h  w ou ld  Btand in  th e  way 
of m y  a d o p tin g  as a p r in c ip le  th is , w h ich  appears 
to  me o f considerable im portance  to  th e  in te re s ts  
° i  comm erce and nav iga tion , especia lly a t the  
present tim e — nam e ly , th a t  w here a vessel makes 
? S1g na l o f d is tress, and ano the r goes o u t w ith  the  
ond fide in te n tio n  o f ass is ting  th a t d is tress, and, 

as fa r  as she can, does so, and  some accident 
o ccu rs  w h ich  p revents he r services be ing  as 
Oectual as she in tended  them  to  be, and no blame 

attaches to  he r, she o u g h t n o t to  go w h o lly  unre - 
arded. I  th in k  i t  is  fo r  the in te res ts  o f commerce 

o il  nav 'f?atio n , and also fo r  the  encouragem ent o f 
hers to  p e rfo rm  salvage services, th a t  some re 

m unera tion  shou ld  be g iven . I  th in k  a s lig h t re 
st w i l l  suffice on the  present occasion,

u I  sha ll aw ard  the  Resolute 501.
S o lic ito rs  fo r the  p la in tif fs , Simpson and North. 

^ o b o i t o r s  fo r  the  defendants, Hull, Stone, and

Tuesday, Nov. 11, 1873.
T h e  C it y  of M o b il e .

Master’stvages and disbursements—Master also co
owner—Right of the co-owners to set-off ship’s ex
penses—Merchant Shipping Act, 1854 (17 Sr 18 
Viet., c. 104) s. 191—Pleading.

In  a suit for wages and disbursements by a master, 
who is also co-owner, the other co-owners may, 
under the Merchant Shipping Act, 1854 (17 Sf 18 
Viet. c. 104) s. 191, set up a counter-claim or set-off 
in respect of out-standing co-ownership accounts, 
and claim that the balance (if any) be paid to 
them.

To a petition claiming master’s wages and disburse
ments, and praying a reference of any accounts 
arising in respect thereto to the registrar and 
merchants, an answer alleging the master to be 
also co-owner, and that accounts are outstanding 
between the plaintiff and the defendants, as co
owners, showing a balance on all accounts in 
favour of the defendants, and praying a reference 
to the registrar and merchants of all masters’ and 
co-ownership accounts, will be allowed by the High 
Court of Admiralty,

T h is  was a cause of wages and disbursements, in
stituted on behalf of Thomas Purday, late master 
of the Gity of Mobile. The petition alleged that the 
plaintiff had agreed to become master of the ship 
at the wages of 300Z. per annum, and 21s. per week 
board wages when ashore: that the plaintiff had 
made two voyages as master of the ship, and in 
respect of the first voyage his account for wages 
and disbursements had been settled; that upon 
the completion of the second voyage in March, 
1873, the plaintiff had delivered to the owners of 
the said ship his account tor wages and disburse
ments upon the said voyage; that there was due 
and owing to the plaintiff as master, 5541. 16s. 3cZ. 
for such wages and disbursements, in respect of 
the second voyage, and notwithstanding the plain
tiff had applied to the defendants for payment, 
they had refused and neglected to pay the same, 
aud that the said sum was still due to the plaintiff, 
together with a sum equal to ten days’ doable pay, 
under and according to the provisions of the 
Merchant Shipping Act 1854 (sect. 189). The 
petition concluded by praying the judge to pro
nounce for the said claim, and to condemn the 
defendants therein, and in the costs of the cause, 
and to refer any question of accounts arising be
tween the parties with reference to such accounts, 
to the registrar and merchants.

To this petition the defendants filed the follow
ing answer:—

The defendants admit that the plaintiff earned wages, 
and made certain disbursements as master of the City of 
Mobile, but they say that his accounts in respect thereof 
are not accurate, and that the plaintiff was during the 
voyage in respect of which he is claiming, and that he is 
still, owner of sixteen sixty-fourth parts or shares in the 
said ship, aud that aocounts are outstanding and un
settled between the plaintiff and defendants as co
owners of the said vessel, and that upon the balance of 
all the accounts between the plaintiff as master and co
owner, and the defendants, nothing is due from the 
plaintiff, but on the contrary, a sum of money is due from 
the plaintiff to the defendants.

The answer concluded by praying the judge “  to 
refer all accounts outstanding and unsettled, be
tween the plaintiff and the defendants, both as to 
the wages and disbursements of the plaintiff as 
master of the said ship, and as to the earnings and 
disbursements of the said ship, to the registrar,
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assisted by merchants, to report thereon, and to 
condemn the plaintifi to pay the defendants the 
balance which shall appear due from him tp them 
with costs.”

The plaintiff, on this answer being filed, gave 
notice of motion calling on the defendants to show 
cause why so much of the prayer of the answer as 
related to the plaintiff’s co-ownership and the co- 
ownership accounts, and so much of the prayer 
of the answer as prayed that those accounts might 
be referred to the registrar and merchants should
not be struck out.

R. G. Williams and H. James in support of the 
motion.—I t  is not competent for the defendants to 
set-off a claim not directly arising out of the rela
tion of master and owners; hence they cannot 
plead by way of set-off any such claim arising out 
of matters immaterial to the issue. The claims 
pleaded here are matters in account between the 
plaintiff as owner and his co-owners, and not be
tween him, as master, and his owners. [The 
Admiralty Advocate referred to The Feronia, L. 
Rep. 2 Adm. & Ecc. 65; 17 L. T. Rep. N. S. 
619; 3 Mar. Law Oas. 0. S. 54] That case does 
not go beyond the Bhort point that a co-owner may 
sue as master for his wages, and so far supports 
our case, but i t  does not show in any way that the 
other co-owners may set-off their claims. Eair 
deductions the court is entitled to make; but what 
is purely matter of set-off arising out of extraneous 
matters not connected with wages cannot be
entertained—-

Williams aDd Bruce, Adm. Praotioe, pp. 170,171;
The D. Jex, 13 L. T . Rep. N. S. 22 ; 2 Mar. Law Cas.

0 . S. 263.
In  Parsons on Shipping, p. 433, i t  is said: ‘ I f  
the respondent has a claim against the libellant, 
he can in many cases avail himself of i t  in his 
answer as a set-off. The Admiralty has no juris
diction of an independent set-off, and those usually 
allowed are where advances have been made upon 
the credit of the particular debt or demand for 
which the plaintiff sues, or which operates by way 
of diminished compensation for maritime services, 
on account of imperfect performance, misconduct, 
or negligence, or as a restitution in  value for 
damages sustained in consequence of gross viola
tions of the contract.”

Willard V. Dorr, 3 Mason (U. S. First Circuit Rep.), 
161,171

The Lady Campbell, 2 Hagg. Adm. 14, n ; _
Dexter v. Monroe, 2 Sprague (U. S. District Court, 

Massachusetts), 39.
In  the last-cited case a court of admiralty refused 
to allow a set-off to be pleaded in a suit for master’s 
wages, he being co owner, and his co-owners seek
ing to retain the balance of his wages on account 
of a claim made by them as co-owners, against the 
master as co-owner. I t  is equitable that master s 
wages should be paid to him as subsistence money. 
The set-off should only be allowed if i t  arises out of 
a claim made in respect of the particular voyage in 
which the wages are earned, and out of the relation 
of master and owner as such. N o  doubt the lan
guage of the Merchant Shipping Act 1854 (17 & 
18 Viet. c. 194), sect. 191, is very wide, but looking 
at the subject matter and the interpretation given 
to i t  in The I). Jex (uhi sup.), i t  can only relate to 
claims as between master and owner.

The Admiralty Advocate (Dr. Deane, Q.C.) and 
Clarksonfor the defendants.—This is a s u it forwages 
and disbursements, not, as in the cases cited from 
Parsons on Shipping, for wages only. The plain

t if f  claims a balance, and the defendants say that 
for the purpose of ascertaining that balance all the 
accounts must be gone into. The 191st section of 
the Merchant Shipping Act 1854 includes not only 
a set-off but also a counter-claim ; and this signi
fies any outstanding accounts. The section directs 
the payment of the balance to whomsoever it  may 
be due, and this we claim. Once the accounts are 
opened they must be all gone through, and a 
balance made.

The Glentanner, Swab. 422;
The Caledonia, Swab. 19.

A  master who is also co-owner has only the same 
rights as the other co-owners, and cannot claim to 
be paid a balance except upon the whole accounts 
between them. [S ir R. P h il l im o r e .—That does 
not agree with The D. Jex (uhi sup.); for there i t  is 
said that only matters relating to wages and dis
bursements can be gone into.] In  that case the 
only question at issue was whether the court 
should take cognizance of an equitable claim of 
the master, and it  was held that such a claim 
could not in any way come under the head of 
either wages or disbursements. [S ir R. P h il l i
m o re .—Can you in any way bring your counter 
claim under the head of wages and disbursements P] 
The counter claim relates to disbursements made 
by the managing owners on ship’s account during 
the last voyage only, and the plaintiff’s share of 
these disbursements we claim to deduct. A  master 
cannot equitably claim a balance in his favour as 
master, and evade payment of a balance against 
him as co-owner, more especially where part of 
his claim is for disbursements against which his 
co-owners seek to set-off other disbursements. I f  
this part of the answer is struck out the court 
will, in effect, compel the defendants to bring 
another suit for co-partnership accounts. The 
plaintiff might in one suit claim not only his wages 
and disbursements, but also his share of the ship’s 
earnings, as co-owner; why cannot his other co
owners set these last off in this suit ? The master 
could have no action at common law to recover 
wages against his co-owners, as they would have 
to be paid out of property in which he himself 
holds a share. He sues in this court, therefore, 
as in a court of equity, and such a court w ill not 
allow him to succeed against his co-owners, when 
he himself is indebted to them. The 191st section 
is wide enough to include Euch a set-off, and really 
gives power to refer all matters of account between 
the parties.

R. G. Williams, in rep ly—The co-ownership 
accounts are necessarily complicated, and should 
be settled in another su it; otherwise the court has 
before i t  no claim in respect of these accounts. A t 
the time of the passing of the Merchant Shipping 
Act 1854, a master could only claim in respect of 
his wages, and not for disbursements as w ell; and 
by The D. Jez only sueh things as directly related 
towages could be set-off. The right to claim lof 
disbursements arose only under the Admiralty 
Court Act, 1861, sect. 10, and the passing of that 
section does not give any right to set off claims 
other than might have been set off previously.

Sir R. P h illim o r e .— This is an application to the 
court to strike out certain portions of the answer 
in a suit of wages and disbursements, instituted 
on behalf of the master of the vessel, against 
certain owners of the vessel. The master is him 
self a co-owner, and his co-owners set up a defence 
that “  upon the balance of all the accounts between
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the plaintiff as master and co-owner, and the 
defendants, nothing is due to the plaintiff, but, on 
the contrary, that a sum of money is due from the 
plaintiff to the defendants.”  Now, the 191st section 
of the Merchant Shipping Act enacts that “ every 
master of a ship shall, so far as the case permits, 
have the same rights, liens, and remedies for the 
recovery of his wages which by this act, or by any 
law or custom, any seaman, not being a master, 
has for the recovery of his wages ; and if any pro
ceeding in any court of Admiralty or Vice- 
Admiralty, touching the claim of a master to wages, 
any right of set-off or counter-claim is set up, it  
shall be lawful for such court to enter into and 
adjudicate upon all questions, and to settle all 
accounts then arising, or outstanding and un
settled between the parties to the proceedings, and 
to direct Dayment of any balance which is found to 
be due.”  I  think it  would be impossible to deny that 
the language of this section is amply wide enough 
to cover the set-off pleaded in the article objected 
to—and the only question which has perplexed the 
mind of the court is whether the decision in the oase 
of the D. Jex (13 L. T. Hep. N. S., 22; 2 Mar. Law 
Gas., O.S. 263) affords a precedent which limits 
the construction to be put upon the words of the 
clause, in the manner contended for; that is, whether 
the provisions of the section are wholly confined to 
a set-off of claims in the capacity of master and 
owner, or include a set-off of claims arising out of 
the relation of master and co-owner. In  the case 
°f the D. Jex, Dr. Lushington, after referringto the 
section, said, “  Now what is the meaning of the 
'Words, ‘ to settle all accounts then arising or out
standing and unsettled between the parties to the 
proceeding.’ I t  will be observed that it  was only in 
case of a set-off or counter-claim that this power 
was conferred upon the court. I t  is true that in 
fhis case there has been a counter-claim, but it  
appears to me that the intention was not to refer 
to this court the decision of all questions which 
hnght exist between the parties on matters entirely 
ioteignto wages and disbursements. The object 
° f this section was to enable the court to do justice 
whenever the owners set up a counter-claim with 
deference to the ship or her disbursements. A ll 
these are matters properly cognizable by the Coutt 

Admiralty, but the exposition set up by the 
Plaintiff might include matters wholly foreign to 
its jurisdiction, and to the decisions of which i t  is 
unaccustomed.”  Itha3 been tru ly said that it  would 
c competent to the court to entertain in counter

claims now set up by the defendants in another 
and that in all probability the court would 

°ld its hand, and not pay out the sum found due 
o the master for wages t i l l  after the decision in 
is second suit. I t  is clear that these oounter- 
ainis relate to the ship and her disbursements, 
nu are cognizable by the court in another, i f  

in r ' n .kk'8’ snit. Then the court has a strong 
tli Uat 0̂a *n inberest3 ° f justice, as well as of 

^Parties, not to lean towards that construction 
su'i secbion which would lead to a multiplicity of 
t 0 - • I  am of opinion that the portions objected 
f0„ln bble answer should stand, and I  must there- 
, -e reject the prayer of the motion. The costs to 

costs in the cause.
f0p ¡Tct°r for the plaintiff, IF. 0. Jennings, agent 

1' hitley and Maddock, Liverpool.
Solicitors for the defendants, S. and T. Martin.

C O U R T OF C O M M O N  F L E A S .
Reported t>y J ohn B ose and E . A . K in g l a k e , Esqrs., 

Barristers-a t-Law .

Thursday, July 17, 1873.
E bsw ortii a n d  others v . T he A l l ia n c e  M a r in e  

I nsurance  Co m pany .

Marine insurance—Insurable interest—Open policy 
—Right of consignees to insure.

The plaintiffs who are cotton brokers and agents in 
London were, in the course of their business, in the 
habit of receiving consignments of cotton from 
Bell and Co., of Bombay, and other correspondents 
abroad, the plaintiffs making advances by 
acceptances against the consignments. The bills 
of exchange were usually negotiated in India and 
sent to the plaintiffs with the bills of lading 
attached, who accepted the same against delivery 
of the shirtping documents. The plaintiffs usually 
insured the cotton thus consigned to them from 
Bombay with the defendants, by means of an open 
floating policy for 50001. on cotton, lost or not lost, 
from Bombay to London, in ship or ships, and 
the insurances were expressed to be made “  aswell 
in their own names as for and in the name or 
names of all and every person and persons to 
whom the same doth, may, and shall appertain 
in part or in all.”

Bell and Co., having advised the plaintiffs of a 
shipment of cotton, drew upon the plaintiffs for
30001., at six months’ sight, at the same time re
questing the plaintiffs to insure the cotton. The 
bill of exchange was negociated by a bank in India 
and the plaintiffs accepted it on its arrival in 
London against the delivery of the shipping docu
ments. The plaintiffs having two open policies 
then running with the defendants declared the 
cotton against them, and at the same time wrote to 
the London branch of the bank offering “  to hold 
the amount insured at their disposal until pay
ment of the acceptance for 3000f.”

The vessel in which the cotton was shipped having 
been lost at sea, the plaintiffs paid the bill of 
exchange for 30001., obtained, possession of the 
bill of lading, and demanded the policy moneys 
from the defendants. Payment being refused, the 
plaintiffs brought an action on the policies, 
averring that the plaintiffs,or some oroneof them, 
were or was interested in the goods to the fall 
amount claimed, and that the insurances were 
made for the use and benefit and on account of the 
person or persons so interested.

Held (per BoviU, C.J., and Denman, J.), that the 
plaintiffs had ah equitable interest in every part 
of the cotton, they being liable upon their accept
ance, and that the plaintiffs had such an interest 
in selling and managing the consignment as in 
law entitled them to insure ; and also that as the 
plaintiffs intended to cover the interests of all 
parties interested in the cotton, they might recover 
the full amount under a declaration averring 
interest in themselves, applying the proceeds to 
the extent of their claims, and holding the re
mainder as trustees for the other persons benefi
cially interested.

Held (per Keating and Brett, JJ.), that the plain
tiffs having made advances on goods in transitu, 
had only a contract right in the cotton to have the 
bill of lading endorsed to them on payment of their 
acceptance: and that they, as consignees, though 
they were interested in every part, were not the
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legal owners, nor the trustees for the persons 
beneficially interested, and could not therefore re
cover more than their own beneficial interest.

T h is  was an action  b ro u g h t to  recover th e  am oun t 
due to  th e  p la in t if fs  on tw o  open f lo a tin g  m arine  
po lic ies o f insurance  on goods fo r  5000Z.

The plaintiffs were cotton brokers and agents in 
London, and as such were in the hahit of receiving 
from Belt and Co., of Bombay, consignments of 
cotton for sale. Against Buch consignment they 
made advances by acceptances. Having in May 
1870 received from Bell and Co. advice of the ship
ment of 250 bales of cotton per Aurora, consigned 
to them on the join t account of Bell and Co. and one 
Cursondas Madhowdass, the plaintiffs, accepted a 
b ill at six months sight for 30001., drawn by Bell 
and Co. on account of the shipment, and acting on 
instructions from Bell and Co., declared the cotton 
so consigned on the open policies with the defen
dants. The plaintiffs paid their acceptances at 
maturity and received the bill of lading; this was 
after the loss of the cotton. Both ship and cargo 
were totally lost on 11th June 1870.

The plaintiffs alleged in their declaration “  that 
the plaintiffs or some one of them were or was 
interested in the said goods to the amount of the 
moneys by them insured thereon, and that the said 
insurance was made for the use and benefit and on 
account of the person or persons so interested.”  
The pleas traversed the allegations that the plain
tiffs caused them to be insured or alleged, and 
that the goods or any part of them were shipped 
as alleged, and also that the plaintiffs were not 
interested in the said goods, nor were the in 
surances made for the benefit of such persons as 
alleged. A t the tria l before Keating, J., at the 
sittings at Guildhall, after H ilary Term, 1872, a 
verdict was found for the plaintiffs for the whole 
amount insured subject to leave reserved to the 
defendants to move to enter a verdict for them, 
if  the court should be of opinion that the plaintiffs 
had not an insurable interest, or to reduce the 
damages to 3000Z. in the event of the court being 
of opinion that the interest alleged and proved 
and the plaintiffs’ righ t to recover was limited to 
the amount of their actual advance. The court 
was to have power to draw inferences of fact.

Sir John Karslake, Q.C., having obtained a rule 
pursuant to leave reserved.

JET. James, Q.C., and Watkin Williams, Q.C., 
showed cause.—The whole legal interest was in the 
plaintiffs when they accepted the d ra ft; that from 
that date they would only be obliged to account to 
the consignees for any surplus that might remain 
after they had been paid. Even i f  they had not 
the whole interest, they had such an interest in 
whole and every part of the goods as would 
give them an insurable interest in  the whole. 
They might insure to the fu ll value in their own 
names holding the surplus above their own actual 
interest as trustees for the consignors. The whole 
of the goods must be treated as security for these 
advances. They cited :

Bell v. Bromfield, 15 East, 364 ;
Bell v. Ansley, 16 East, 141;
Hiscox v. Burnett, 16 East, 145 ;
Wolff v. Horncastle, 1B. & P. 316 ;
Page v. Fry, 2 B. & P. 240 ;
Cohen v. Hannam, 5 Taunt. 101;
Lucena v. Craufurd, 3 B. & P. 75 ; 2 B. & P., N. R., 

269;
Carruthers v. Sheddon, 6 T aun t. 14 ;
Sparkes v. Marshall, 2 Bing. .V. C. 761;
Hunter v. Leathley, 10 B. & C. 858;

Watson v. Swann, 11 C. B., N . S., 756;
Waters v. Monarch Insurance Company,5 E. & B. 870;
London and North Western Railway Company V.

Glyn, 1 E. & E. 652 ;
Joyce v. Swann, 17 C. B., N. S., 84 ;
North British and Mercantile Insurance Company v.

Moffatt, L. Rep 7 C. P. 25 ;
Stephens v. The Australasian Insurance Company, L.

Rep. 8 C. P. 18 ; ante, vol. 1, p. 458 ;
2 Duer on Insnr. 22, 29, 74.

S ir John Karslake and Gohen in  support o f the 
ru le .—The p la in tiffs  have no insurable in te rest 
in  the cotton. T he ir in te rest is on ly an expectancy 
o f p ro fit res ting  upon a contingency. Tf they 
have any in te rest a t a ll, i t  is m erely to the extent 
o f th e ir actual in terest, viz., 3000Z., ana they can 
on ly insure in  th e ir  own names and on th e ir  own 
behalf to the extent o f tha t interest. The p la in tiffs  
were no t in  law nor in  equity trustees of this 
cotton, and hence w ith o u t a beneficial in terest 
equal to  the whole value of the goods, they cannot 
insure to  the fu ll value nor recover the fu l l  value. 
The fo llow ing  cases, in  add ition  to  those above 
given, were referred to  on behalf of the defendants :

Robinson v, Hamilton, 14 East, 522;
Bx parte Waring, 19 Ves. 345;
Powles v. Hargreaves, 3 M. D. & De G. 430 ;
Irving v. Richardson, 2 B. & Ad. 193 :
Stockdale v. Dunlop, 6M. & W. 224 ;
Sutherland v. Pratt, 11 M & W. 296; 12 M  & W. 17;
Smith v. Vertue, 9 C. B., N. S., 214;
Bank of Ireland v. Pary, L. Rep. 7 Ex. 14;
Ex parte Smart, L. Rep. 8 Ch. App 220 ;
The Freeman, L. Rep. 3P. C. 594 ; ante vol. 1, p. 28.

July 15.— B o v ill , 0. J.— I  regret to say tha t, a fter 
the  very able arguments of the learned counsel on 
both sides, and the assistance which we derived 
from  them, and a fte r much consideration on our 
pa rt, the members o f the cou rt who heard the 
argum ent are equally divided in  opin ion as to the 
resu lt. I  w ill f irs t de liver judgm ent on behalf o f 
m y b ro th e r Denman and myself. The action was 
brought npon two policies o f insurance, to recover 
a loss upon cotton shipped at Bombay fo r L iv e r
pool by a vessel called the Aurora. B oth  policies 
were effected by the p la in tiffs  in  th e ir  own names, 
under the firm  of Irv in g , E bsw orth and Holmes, 
and were two of a series of insurances w h ich they 
had effected in  the usual course of the ir business. 
The p la in tiffs  were brokers and agents engaged in  
the cotton trade in  London, and were in  the habit 
of receiving consignments o f cotton from  Bombay 
fo r sale on behalf of the shippers, who drew b ills  
upon the p la in tiffs  against the consignments. 
These b ills  were usually negotiated in  Ind ia , w ith  
the b ills  of lad ing attached as security, and were 
then rem itted  to  th is  country. The holders o f the 
b ills  on th e ir  a rriva l here presented them  to  the 
p la in tiffs  fo r acceptance, and the p la in tiffs  accepted 
them  against de livery o f the shipp ing documents > 
th e ir  security being the goods in  respect of which 
the b ills  were drawn. The holders o f the h ills  o 
lad ing had no fu rth e r in terest in  them, or in  the 
goods which they represented, than as security for 
paym ent o f the b ills  drawn upon and accepted by 
the p la in tiffs , subject to which the p la in tiffs  had 
the r ig h t  to the b ills  of lad ing as security fo r the 
am ount for which they had come under acceptance 
against the consignm ent; and they had also the
r ig h t  to sell the goods for th e ir reimbursement, as
w e ll as to earn th e ir commission upon the sales, 
and had generally to manage the consignment. 
The p la in tiffs  were in  the hab it o f effecting 111 
surances w ith  the defendants to  cover goods thu 
consigned to  th e m ; and the policies, includ ing
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those now sued upon, were all in the same form, 
expressing in the usual way that they were made 
by the plaintiffs “ as well as in their own names as 
for and in the name or names of all and every 
person or persons to whom the same doth, may, or 
shall appertain in part or in all,”  and were each 
for 50001. “  on cotton [or] produce from Bombay to 
London or Liverpool direct or via Havre . . . .  by 
ship or ships,”  and at the rate or premium per 
cent, stated in each policy. As the plaintiffs re
ceived advices of the shipment, they declared to 
the defendants, and upon the policies, the par
ticulars and value of the goods and the names of 
the vessels by which they were shipped. The 
terms on which goods were to be shipped are 
contained in the following extract of a letter from 
the plaintiffs to Messrs. Robert Bell and Co. of 
Bombay, dated the 28th Oct. 1869 :

Our previous letters of credit for advances on cotton 
to our consignment having expired, we beg leave to renew 
the same as follows : You are by the present authorised 
to value on us at usanoe at the rate of 10Z. sterling per 
bale of cotton, cost f. o. b. and freight, against shipping 
documents and timely insurance orders or policies of in
surance ; and we engage to accept your drafts so drawn 
°u presentation, and to pay the same at maturity, or 
Previously, at our option, under discount. The shipments 
sot to exceed 200 bales of cotton by any one vessel, and 
the present credit to be limited to 30th April next, unless 
Previously withdrawn.
On the 28th April 1870, Messrs. Robert Bell 
and Co., in Bombay, shipped 260 bales of cotton 
cn board the Aurora for Liverpool, under bills of 
lading making the goods deliverable to them or 
®fder, and the freight to be paid at the port of 
discharge. Od the 29th April, Messrs. Robert 
Bell and Co., wrote to the plaintiffs as follows :
. We have now the pleasure to inform yon that we have 
1 educed Mr. Cursondas Madhowdass (respectable mer- 
°hant of this place) to ship in joint account with our- 
selves 250 bales new Dho Uera cotton per ship Aurora 
(.freight at 11. per ton), and against this shipment wo have 
valueduponyour good selves by this opportunity, through 
. National Bank of India, p. 3000Z., at six montns 
ight (ex. Is. llfd .), to which we crave your kind protec- 
10n. Sample of this shipment goes forward overland 
0 your address by this mail. We hope this cotton will 

/«vew ith  you at a very favourable opportunity; and 
unfading the same to your care and attention, and refer- 

to the accompanying letter for market information 
e r0niain, &c., Robert Bell  and Co.
There was a further shipment by Messrs. Robert 
el l  and Co., of 250 other bales of cotton by the 

^ame vessel; and upon the whole ot‘ the cotton 
essrs. Bell and Co. had advanced Cursondas 
auhowdass a sum of 6000Z. A  bill of exchange 

3000Z. in respect of the 250 bales first 
^entioned was drawn by Robert Bell and Co., 
Payable to their own order, upon the plaintiffs,

 ̂ payable at six months after sight. This b ill 
^change was indorsed by Robert Bell and Co, 

tj kheri discounted by them with the National 
i n(Ba> in Bombay; and at the same time, 

security for the acceptance and due payment 
n tTe bill, Messrs. Robert Bell and Co. placed in 
2^  bands of the bank the bills of lading for the 
ci bales of cotton against which the bill of ex- 

was drawn. The following letter was also 
•Krgn.ed by Robert Bell and Co., and given to the 
National Bank of India:

,, Bombay, 28th April, 1879.
the Manager of the National Bank of India, 

Sir rr • • Limited.
cham* 7*avinl? this day negotiated to you one bill of ex- 
U 0ivvfe drawn by us on Messrs. Irving, Ebsworth and 

es> ° f  London, the particulars of which are noted

at foot, and having at the same time as collateral securi
ties for the due payment of the said bill indorsed to you 
the bills of lading and handed to you the shipping docu
ments of the several goods, also stated at foot—we 
hereby authorise you or any of your managers or agents, 
if you or he shall think fit, at our expense to insure the 
above goods from sea risk, including loss bv capture, and 
also from loss by fire on shore, in case Messrs. Irving, 
Ebsworth and Holmes (the plaintiffs) shall omit to do so 
immediately after notice from you to that effect, and to 
add the premiums and expenses of such insurances to the 
amount chargeable to us in respect of the said bills. We 
also authorise you or any suoh manager or agent, if  you 
or he shall think fit, to sell any portion of the said goods 
which you or he may deem necessary, for payment of 
freight and of such premiums and expenses of insurance, 
and to take suoh charges for commission as in ordinary 
cases between a merchant and his correspondent. 
We also authorise you and the holders of the above bills 
for the time being to take, if you or they shall think tit, 
conditional acceptances to all or any of such bills, to the 
effect that, on payment thereof at maturity, the above- 
mentioned bills of lading and shipping documents shall 
be delivered to the drawees or acceptors thereof; such 
authorisation on our part to extend to cases of accept
ance for honour. We further authorise you or any of 
your managers or agents, on default being made in 
acceptance on presentment or in payment at maturity of 
any of the above bills, to sell the said goods or a com
petent part thereof, and to apply the net proceeds (after 
deducting usual commission and charges), as far as they 
will go, in or towards payment of such bills, with re
exchange and charges, and to retain the surplus balance, 
it' any, and place the same against any other of our bills 
which may at the time be in your hands; and, subject 
thereto, we request you to account for such surplus, if 
any, to the proper parties. We further authorise you or 
the holders of the said bills, for the time being, at any 
time before their maturity, to accept payment from the 
drawees or acceptors thereof, if required so to do, and on 
payment to deliver the said bill of lading and shipping 
documents to such drawees or acceptors; and we request 
that you or the holders of the said bills will allow, if re
quired, in that event, discount thereon for the time such 
bills may have to run, at the Bank of England minimum
rate of the day, if taken up in London, or if in --------- —,
at the current rate of discount of the day on government 
acceptances in but not to exceed the rate of
five per cent, per annum.

(Signed) Robert Be ll  and Co.
Bills and documents above referred to :

Particulars of Bills. Particulars of 
Goods.

Date. Amount. Drawee. Bill of 
Lading.

Name of 
Ship.

Ap. 28. 
1S70. 3,OOOZ. Messrs. I.,E .f 

and Holmes.
250 bales 
cotton, 

E. B. & Co.
A u ro ra .

Messrs. Robert Bell and Co. at the same time 
also handed to the National Bank an order for 
insurance addressed to the plaintiffs, in the follow
ing terms:

Bombay, 28fch April 1870. 
Messrs. Irving, Ebsworth, and Holmes, London.

Dear Sirs,—We have to request you will effect English 
insurance on 250 bales of cotton shipped by us per Aurora 
for Liverpool, to the extent of 20Z per bale, and will 
thank you to deliver the policy to the National Bank of 
India, London, with their lien duly secured thereon, to be 
held by them until payment ot our draft on you for 
3000Z., dated 23th April 1870. We beg to add that, 
should you omit to effeot insurance, the bank will be at 
liberty to insure the shipment for their own protection, 
and recover the cost from you before giving up the bill 
of lading.

(Signed) Robert Be ll  and  Co.
The letter of hypothecation was countersigned 
by Cursondas Madhowdass, who was interested 
with Bell aud Co. in the adventure; and he also 
indorsed the bill of exchange, and wrote aud gave 
to the National Bank a letter addressed to the 
plaintiffs (but which was not shown to them until
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after payment of their acceptance), in the follow
ing terms:

Bombay, 29th April 1870. 
Messrs. Irving. Ebsworth, and Holmes.

Gentlemen,—I  beg to advise you that I  have shipped 
to your care, through Messrs. Robert Bell and Co. of this 
place, the undermentioned cotton ; and I  enclose invoice 
thereof, amounting to R. 38, 981, 6. Against the same I  
have drawn upon you as at foot, with the endorsement 
of the above-mentioned firm, and I  beg your kind pro
tection of my draft. I  shall also feel obliged by your 
effecting insurance to the extent of 187. p. B. (eighteen 
pounds per bale). On arrival of the shipment, please 
sell it  to the best advantage, remitting to me any balance 
that may be due hereafter. Should, however, the net 
proceeds fall short of the amount of your aoceptance, 
together with any charges that may have been incurred 
by you, I  hereby authorise you to draw upon me at 
usance for the difference, and I  agree to honour any 
suoh draft or drafts that may be passed upon me, and 
also to accept as correct all accounts that may be 
rendered.

(Signed) Cursondas M adhowdass.
Then followed particulars of the shipment, de
scribing by marks the 250 bales new Dho Uera, 
Der Aurora, and b ill dated 28th A pril 1870, for 
3000Z., adding—“ The cotton sample sent to you 
represents fair average quality of the 250 bales.”  
No b ill of exchange, however, was drawn by Cur
sondas Madhowdass in respect of the 250 bales of 
cotton now in question. The National Bank of 
India remitted the b ill of exchange for 3000Z. and 
the other documents which had been given to 
them by Robert Bell and Co. to the chief manager 
of their bank in London. The b ill of exchange 
was presented to the plaintiffs for acceptance on 
the 21st May, and they gave a conditional accept
ance, as contemplated by the letter of hypotheca
tion, in the following terms : “ Accepted, 21sb May 
1870, against delivery of shipping documents for 
250 bales cotton tier Aurora. Irving, Ebsworth 
and Holmes.”  The order for insurance from 
Messrs. Robert Bell and Co. was also shown to the 
plaintiffs by the National Bank; and i t  was 
arranged between them that the 250 bales of cot
ton per Aurora should be declared by the plaintiffs 
upon their own policies with the defendants’ 
company, which were then running. A t this time 
the plaintiffs had effected two open policies with 
the defendants for 5000Z., one of which was dated 
the 23rd Nov. 1869, and the other the 17th Deo. 
1869; and as there remained a balance of 846Z. not 
declared for upon the November policy, the plain
tiffs declared that amount upon the policy, and 
a declaration, following other similar declara
tions, was made on the policy, under the general 
heading of “ The interest attaching to the within 
policy is hereby declared to be shipped and 
valued as under,”  as follows, viz.: “ 23/5/70. per 
Aurora to Liverpool direct. [Marks] 250 bales 
of cotton, valued at 5000Z., attaching to this policy 
846Z.”  A  similar declaration of interest was 
endorsed upon the December policy, stating it  to be 
“  Per Aurora, balance from preceding oolioy on 250 
bales cotton, valued at 50001., 4154Z.”  These are 
the policies upon which the plaintiffs are now 
suing in this action. The plaintiffs then sent the 
following letter to the National Bank of India : 

London, 27th May, 1870.
To the chief manager of the National Bank of India, 

Limited, London.
Sir,—We beg to inform you that we have declared on 

our open marine policies for 50001. dated 23rd Nov. 1869, 
50001. dated 17th Deo. 1869, effected with the Alliance 
Insurance Company, the following shipments from 
Bombay to Liverpool, as per specification at foot; and

we hereby undertake and guarantee to hold the amount 
insured at your disposal until payment of onr acceptance
for 30001. due 24th Nov.

(Signed) I r ving , Ebsworth, and H olmes.
Goods, 250 bales cotton, R. B. & Co.; Ship Aurora; 

amount declared, 50001.
The Aurora lo lt Bombay on the voyage in ques
tion, and was lost at sea on the 11th June 1870, 
and there was a total loss of the cotton. On the 
24th Nov. following, the plaintiffs paid their accept
ance at maturity, and received from the National 
Bank the bill of lading, which until that day had 
remained with the bank as security for payment 
of the acceptance. The declaration contained 
averments (which were traversed) that the plain
tiffs, or one of them, were or was interested in the 
goods to the amount of all the moneys by them 
insured thereon, and that the insurances were 
made for the use and benefit and on account of the 
person or persona so interested ; and the question 
discussed upon the argument depended upon the 
issues raised. There was also a denial of the plain
tiffs having earned themselves to bo insured. I t  
was agreed on the argument that the court should 
be at liberty to draw such inferences of fact as a 
ju ry should have drawn ; and power was reserved 
to the court to amend the pleadings, if  necessary. 
Upon the facts proved at the trial, it  appears to us 
that the shipment in question was one of that 
description which was intended to be covered by, 
and which the plaintiffs were at liberty to declare 
upon, their floating policies. Erom the nature of 
the transactions in which they were engaged, their 
object in keeping on foot a succession of open 
policies must have been to cover shipments which 
might from time to time be consigned to them; 
and both they and the underwriters must, wo 
think, be taken to have contemplated that the 
transactions would be conducted in the usual 
course of business, which is, that, when goods 
are so consigned, bills of exchange would be 
drawn unon the plaintiffs by the shippers, which 
would or might be negotiated with third parties 
with the bills of lading attached as security. Be
fore the bill of exchange iu this case was accepted 
the bill of lading and the goods which i t  repre
sented would be a security to the holders of the 
b ill of exchange, and the plaintiffs would have no 
present interest in them ; but as soon as the 
plaintiffs accepted the bill, they became bound to 
pay itupontheshippingdocurnents being delivered 
to them : Smith v. Vertue (9 O. B., N. S., 214); and, 
in the ordinary course of business, when the bill 
arrived at maturity, upon the plaintiffs paying the 
amount, the bill of lading would be handed to 
them. I t  was also contemplated as appears by 
the concluding part of Messrs. Bell and Co.’s letter 
to the National Bank, of the 28th A pril 1870, that 
the plaintiffs might desire to take up the bill of 
lading and pay the amount of their acceptance be
fore maturity, and this would be in accordance 
with the usual course of business, in  order to en
able the plaintiffs, as consignees for the shippers, 
to take advantage of a favourable market and to 
make immediate sales of the cotton.

The b ill of exchange being drawn by the ship
pers, and accepted by the plaintiffs against the 
consignment, that consignment immediately 
became an equitable security to the plaintiffs for 
the amount of their acceptance ; and they would 
have been entitled in equity to have the cotton 
appropriated for their reimbursement—Ex parte
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Barber (3 Mont. D. & D. 174); Ex parte Mackey 
(2 Mont. D. & D. 136); and see also the recent 
case before the Lords Justices of Ex parte Smart, 
Be Richardson (L. Hep. 8 Ch. 220; 28 L. T. 
Rep. N. L. 146); and The Bank of Ireland v. 
Perry (L. Rep. 7 Ex. 14; 25 L. T. Rep. N. S. 
845). The plaintiffs would further be entitled 
to their commission on the sale of the goods, 
and also to be reimbursed the cost of the in 
aurance, and their other expenses in respect of 
the consignment; and i t  was their business to sell, 
Manage, and dispose of the cotton as consignees. 
Ihe equitable interest of the plaintiffs, after 
coming under acceptance against the shipment, 
?fas not in any particular portion of the cotton, but 
in the whole and every part of i t : and no portion 
?f i t  could have been withdrawn without diminish
e s  their security. They had also the power to 
Sell and dispose of every portion of it, and to 
receive the purchase-money. Under these cir
cumstances, were they entitled to insure in their 
®wn names the whole of the cotton, and to its 
full value, or were they entitled to insure the 
cotton only to the extent of their personal lia- 
oility under their acceptance?

I t  is clear that the mortgagee of goods by assign
ment would be entitled to insure the whole of the 
Roods in his own name, and to their fu ll value, 
?ud, in ease of a loss, would be entitled to recover 
,n his own name the fu ll amount of the insurance, 
and would be a trustee for the mortgagor as to any 
surplus beyond the amount of his own debt. The 
Plaintiffs, having an interest in every part of the 
cotton, would, as i t  appears to us, stand in the 
satne position in equity as a strict mortgagee in a 
p°urt of law, and would be clearly entitled to 
tusure themselves against the loss of the cotton, 
as affecting not only their security for reimburse
ment of the amount of their acceptance, but also 
heir commission on the sale; but i t  also appears 
o ns that, having an equitable security upon the 
'  hole of the goods and every part of them, and the 
®fy of selling and managing the consignment, 
hey might, i f  it was so intended, insure in their own 
ames, not only their own individual interest in 
he cotton, but also the interest of the other 

Parties interested, viz., the shippers (Messrs. Bell 
ud Co.) and the Rational Bank of India. Prima 

Jacie, an insurance by a mortgagee, whether legal 
. r equitable, would cover only his own particular 
^uerest in the goods; but if  the insurance was, 

between him and the underwriters, intended to 
|er the interest of all parties and the whole 

alue of the goods, there would be no objection to 
legal mortgagee so insuring in his own name to 

s- ^  t ^e interests and the entire value of the 
j^°us; and we th ink there is equally no objection 
j  an equitable mortgagee, or a person who stands 
. a similar position, insuring in like manner. An 
le ",ra^ e interest is clearly not confined to a strict 
tio property. I t  then becomes a ques-

n of fact w f,at was the interest intended to be 
V jjercd by the policy. I f  i t  was only the indi- 
0tll interest of the mortgagee, he could recover 
Su ^ ^ e  amount of that interest; but i f  the in- 
hio a.tlCe was intended to cover the interest of the 
Covn Ra8°r also, then he would be entitled to re- 
Iri?V ’n b’8 own name for both interests : (See 
ca *n!? ▼. Richardson, 2 B. & A. 193). In  that 
tad ,< le assured, though a mortgagee of the ship, 
but Un<̂ er the Registry Acts no legal ownership, 

only an equitable interest in i t ; and yet it 
V ol. I I . ,  N. S.

was considered that he might insure and reeove 
in his own name the whole amount, i f  the in 
surance was intended to cover the mortgagor’s 
interest as well as his own ; and that whether it  
was so intended or not, was the proper question to 
be left to the ju ry  in such a case : (See also the 
observations of Parke, B., in Sutherland v. Pratt, 
12 Mee & W. 17). Upon the facts of the present 
ease, and having power to draw inferences, we 
can entertain no doubt that the insurances effected 
by the plaintiffs were intended to cover the whole 
interest of all the parties interested in the con
signments. They seem to us to have been effected 
for that express purpose, and to have been so 
treated by all parties, and we think that they 
must be considered in that light. I t  is, we believe, 
the common practice of consignees and under
writers to have floating policies of this description, 
with a view of covering the interest of all parties 
in the goods; and i t  seems to us that as each 
shipment was declared the policies would enure 
for the benefit of the different parties who were 
interested in the goods so declared. In  this case 
the cotton was declared by the plaintiffs under their 
floating policies after orders to insure from Bell 
and Co., and with the assent of the National Bank 
of India ; and, upon the declarations being made, 
these policies would as to this shipment enure, 
not only for the benefit of the plaintiffs them
selves, who were interested in the safety of the 
whole of the goods, to cover their own liabilities 
and claims, but also for the benefit of the National 
Bank of India to secure to them the amount of the 
acceptance, as well as for the shippers, as the per
sons entitled to the surplus proceeds of the goods 
when sold by the plaintiffs. There was also the 
very possible contingency that the goods when sold 
might not from various causes realise the amount 
for which the plaintiffs had come under acceptance.

Although the insurances would, in our opinion, 
as they were intended to do, cover thewhole valueof 
the shipment, and all the different interests in the 
goods, yet from the nature of these floating 
policies, and their being effected in anticipation of 
future transactions of the plaintiffs with various 
persons who were unknown at the dates when the 
pol icies were effected, they were necessarily effected 
by the plaintiffs in their own names ; and it  couid 
not be said that as contracts they were made by 
the plaintiffs by order or for account or on behalf 
of persons who were then unknown, but who 
might at some future time consign goods to the 
plaintiffs. The consequence of this is, as i t  seems 
to us, that no action could be maintained upon the 
policies in question by or in the names of any 
persons except the plaintiffs ; and, in this par
ticular case, i f  i t  had been averred that Messrs. 
Bell and Co. were interested in the cotton, and 
that the insurances respectively were made for 
their use and benefit and on their account, we 
think that such an allegation would not have been 
maintained ( Watsonv. Swann, 11, C.B.,N. S., 756). 
Neither could it  have been properly alleged that 
the plaintiffs and Messrs. Bell and Co., either 
with or without the National Bank of India, were 
jo in tly interested in the cotton, and that the 
policies were effected on their account; for no such 
joint interest existed, and the policies at the time 
they were made were not effected on their behalf; 
and the only proper conclusion in law from the 
facts, as i t  appears to us, is that the plaintiffs, 
having effected the policies in their own names to

K
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cover future consignments, such as the cotton in 
this case, not only may, but must, sue upon the 
policies in their own names, but we think that the 
averments in this declaration that the insurances 
were made for their use and benefit and on their 
account, and that they were the parties interested, 
were the proper, and, indeed, the only correct 
mode of framing the declaration. I t  is quite true 
that Messrs. Bell and Co. had an interest in the 
cotton, and were, in fact, the general owners of it, 
subject to the rights which they had created on 
the part of the National Bank of India and the 
plaintiffs; but, as between the underwriters and 
the plaintiffs, the former must, we think, be taken 
to have agreed that the plaintiffs might declare 
goods consigned to them under circumstances like 
the present, upon the floating policies effected by 
them, and that they might recover upon them the 
fu ll value in their own names. There is no doubt 
that in a declaration, the averments of interest, 
and as to the person on whose behalf the insur
ance is effected, must be correctly made, and that 
a variance in that respect would bd fatal, though 
the interest is now allowed to be alleged alter
natively in various persons. I t  is also not suffi
cient to aver the interest to be in another person, 
without also alleging that the insurance was made 
on his behalf. These averments likewise affect 
the evidence and right of recovery at law, though 
where a pla intiff sues as trustee for another, a 
recovery might be had in equity from the cestui qui 
trust, and relief obtained as against him. I t  is 
quite true that, after the floating policies had been 
opened, and when the shipment was made, there 
was an order by Messrs. Bell and Co. to the 
plaintiffs to insure, and that by agreement with 
the National Bank of India the declarations of 
interest by the plaintiffs under these floating 
policies were to be treated as covering this cotton ; 
but that would not entitle either Bell and Co. or 
the bank to sue upon the policies in their own 
names, or maintain an allegation that the policies 
were made on their behalf. The law with respect 
to the insurable interest which a consignee may 
include in a policy and recover in his own name, is, 
we think, correctly stated in the th ird edition of 
Arnould on Insurance, at p. 72, in the following 
terms : “  As a general principle, then, there can 
be no doubt that consignees of the goods, being in 
advance to the consignors, or under acceptances 
for them, may insure in their own names and on 
their own account to the full value of the goods, 
and apply the proceeds of the policies to their own 
benefit up to the extent of their claims in respect 
of such advances and the acceptances, holding the 
residue in trust for the consignors.”  The practice 
of the mercantile community, as well as of under
writers, has also, we believe, been entirely in ac
cordance with this view of the law; and there is 
the manifest convenience in it, that i t  saves a mul
tip lic ity of insurances upon the same subject- 
matter, and avoids the necessity for any nice dis
tinctions as to the precise nature of the various 
interests of the several parties which are intended 
to be covered by the particular insurance. This 
more especially applies to the case of floating 
policies effected by consignees to cover goods of all 
persons who may thereafter consign goods to 
them, and to similar floating policies which 
wharfingers, warehousemen, factors and others are 
in the habit of effecting to cover the owners’ 
interests as well as their own; and i t  seems to us

that i t  would lead to great practical inconvenience 
i f  a different rule were now to be laid down. 
Many of the passages which were cited for the 
defendants from text-writers had reference only to 
what a person might insure on his own account; 
and a great part of the argument for the defen
dants rested on the assumption that there was, in 
fact, an insurance in  this case of the separate 
interests of Bell and Co., and that these policies 
were made by the plaintiffs as the agents of Bell 
and Co. and on their behalf; but which assump
tion, for the reasons before stated, we consider to 
be not well founded, The case of Robertson v. 
Hamilton (14 East, 522) is an important decision 
to show that, where a person having a limited per
sonal interest in the safety of every portion of the 
subject-matter of insurance insures not only that 
particular interest but the whole of the subject- 
matter to its full value for the benefit of the other 
parties who are interested in it as well as of him
self, he w ill be considered entitled to recover the 
fu ll amount in his own name upon an averment of 
interest in himself, and w ill be considered a trus
tee for the other parties interested. In  that case 
the plaintiffs were owners of the Rose, which, w ith 
another ship called the Atlantic, belonging to 
Fisher and Co., and their cargoes, had been cap
tured as Spanish prize. The plaintiffs and the 
respective owners of the other ship and of the 
cargoes employed one Cowan as their agent in 
Spain to obtain restitution or compromise the 
claims of the captors, and to send the property 
back to England. He affected an arrangement by 
giving up part of each cargo, and upon the terms 
that the two ships and the rest of the cargoes 
should be restored for the common benefit of the 
original owners of both ships and cargoes in the 
lum p; and he drew a b ill upon the plaintiffs (which 
was accepted and paid by them) for the general 
expenses of effecting the arrangement, and for the 
outfit of the vessels on their return homewards. 
The agent stated in a letter to the plaintiffs “  The 
whole property restored is to form a mass, and the 
reparation made agreeably to the respective values 
that may be affixed to both ships and cargoes. 
The Atlantic I  shall consign to you, in order to 
simplify the concern ; and you can arrange 
w ith the owners. The above information win 
guide you with respect to insurance,”  The plain
tiffs then effected an insurance upon the Atlantic) 
and that vessel was again captured by the French. 
The plaintiffs thereupon sued in  their own names 
to recover for a total loss of that vessel. I t  xvas 
held that the plaintiffs, though not the owners o 
the Atlantic, had an insurable interest in  her ana 
to the fu ll amount of the insurances. In  the course 
of the argument, when the case of Lucena v. Cyan 
furd (3Bos.&P. 75) was cited, Lord Ellenboroug'1 
said (14 East, 526), “  Independent of that case, can 
there be any doubt but that the plaintiffs had an 
insurable interest P The ships and cargoes wot 
all thrown into hotchpot; and the plaintiffs “ a  ̂
an interest in the conjoint property, and had ex 
pended their own money upon it, and were furtne 
authorised to make the insurance, by Cowan, 
Corrunna, who had fu ll powers of attorney from 
the original owners of the property.”  And, UP® 
its being argued that the ship insured never w 
in the possession of the plaintiffs, and thereto 
that they could have no lien on it  (and which arg 
ment was also pressed upon us in this case), Lo 
Ellenborough said (14 East 530), “  This is no qa
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tion strictly of lien. Cowan was in possession of the 
Whole, and Cowan continued to be the pla intiff’s 
<*gent for this purpose after the Atlantic and the 
Ross were thrown into hotchpot for the benefit of 
all concerned. The wholo then became a new pro
perty, and a new interest was constituted in the 
former several owners conjointly, so that the pro
prietors of the ship Ross thereby came to have an 
interest in the Atlantic. Upon the arrangement 
made with the captors, Cowan received restitution 
°f the whole property in the lump, and i t  is said, for 
the common benefit of the original owners of both 
Rhips and cargoes; and then Cowan being such 
agent of the conjoint interest, as well as agent for 
the plaintiffs, consigned the Atlantic to them, and 
drew bills upon them for the general expenses of 
fhe whole concern, which they accepted and paid. 
I f  this does not give them an insurable interest, i t  
js difficult to say what will.”  And, in giving 
.Judgment, Lord Ellenborough says (14 East, 532): 
‘ The plaintiffs, having an insurable interest in the 

Whole mass of the property restored, may recover 
ppon this policy as trustees for those who are 
interested in themselves in the whole, though 
they may be afterwards called upon to divide it 
amongst the several claimants in the proportions 
due to each, and a recovery in this action w ill not 
«elude any of the parties from unravelling the 
account in equity.”  And again (14 East, 534): 

The assured, therefore, upon this policy, are on- 
idled to recover from the underwriters if they had 
an insurable interest in the ship. The question 
then is, who had such an interest ? I  answer the 
0r'ginal proprietors of both ships and cargoes, 
Whoseinteresthad been united in hotchpot through 
the medium of theircommon agent, Cowan. Cowan 
nirnself had an interest in the whole, and the 
Plaintiffs had also an interest in respect of the bills 
Which they had accepted and paid for Cowan on 
account of this conjoint property. The whole was 
thrown into hotchpot when i t  was delivered up to 
Cowan by the first captors; and therefore the 
Plaintiffs, who were the original owners of the ship 
Ifogg, became interested in the whole. They were 
als° interested in i t  as the consignees and repre- 
sentatives of Cowan, who had expended money 
?P°n the whole in hotchpot, and for whom they 
had accepted and paid bills on that account. I t  
Cannot therefore be said that the plaintiffs had not 
an insurable interest in the subject matter.”  I t  
Was held that the plaintiffs might insure and 
tcoover for a total loss on the policy on the 
Atlantic, of which they were not the owners, 
hough they might be responsible over to the 
Wner of that vessel or his representatives for a 

Pfoportion of the money when recovered. That 
seems to ns a very good authority in favour 

the plaintiffs in this action.
A  similar principle has been adopted and 

°ted upon in  the case of fire policies, where 
. rsons having a very limited personal in-
terest, such as a warehouseman, in one case,

aving only a lien for his charges, and not 
tu ltlS himself an insurer by law, and a carrier in 
PoP 0t^er’ ha<I  effected and kept on foot floating 

>cies for the purpose of covering, and which 
Virl10 ?°P8ldered to cover, not only their own indi- 
o hal interests, but also the interests of the 
to >!Grs *be goods, and these persons were held 
to f>fVe 1 naurable interests as against the insurers, 
to r value of the goods, and to have a right

«over the whole amount of the insurances in

their own names, though they would be trustees 
as to any surplus beyond their own individual 
claims for the other parties interested: (see Waters 
v. The Monarch Insurance Company, 5 E. & B. 
870, and The London and North- Western Railway 
Company v. Glyn, 1 E. & E.,652.) I t  is true that 
those were cases of fire insurance, and upon 
policies which expressly covered “  goods in trust;” 
but i f  the policies in  this case were intended to 
cover the interests of all parties in the goods, as 
we think they were, then they must be treated as 
i f  they had contained express words to include all 
such interests ; and in that view the cases above 
cited would be quite analogous to the present, 
for the purpose of considering the other question, 
viz., whether the persons insuring had an in 
surable interest in and were entitled to recover 
the whole value of the goods in their own names. 
I t  is upon the latter point, viz., as to the na
ture and extent of the insurable interest and the 
righ t to recover the fu ll amount, that these cases 
seem to us to have an important bearing upon the 
present question.

In  the case of the warehouseman (who is 
not an insurer) Waters v. The Monarch Life 
Assurance Company, Lord Campbell, after de
ciding that upon the proper construction of the 
policy the interest of the general owners of the 
goods was intended to be covered, proceeds as 
follows (5 E. & B. 881) : “ And I  think that a 
person intrusted with goods can insure them 
without orders from the owner, and even without 
informing him that there was such a policy. I t  
would be most inconvenient in business i f  a whar
finger could not at his own cost keep up a floating 
policy for the benefit of all who might become his 
customers.

The last point that arises, is to what extent 
does the policy protect those goods ? The de
fendants say that i t  was only the plaintiffs’ per
sonal interest. But the policies are in terms con
tracts to make good ‘ all such damage and loss as 
may happen by fire to the property hereinbefore 
mentioned.’ This is a valid contract; and, as the 
property is wholly destroyed, the value of the 
whole must be made good, not merely the parti
cular interest of the plaintiffs. They w ill be 
entitled to apply so much to cover their own 
interest, and w ill be trustees for the owners as to 
the rest.”  Crompton, J., also says (5 E. & B. 882), 
“ The parties meant to insure those goods with 
which the plaintiffs were intrusted, and in every 
part of which they had an interest, both in respect 
of their lien and in respect of their responsibility 
to the bailors. What the surplus after satisfying 
their own claim might be, could only bo ascer
tained after the loss, when the amount of their 
lien at that time was determined; but they were 
persons interested in every particle of the goods.”  
In  The London and North Western Railway 
Company v. Glyn, where the plaintiffs were 
carriers, Wightman, J., says (1 E. & E. 660), “ The 
question in this case is whether the plaintiffs are 
entitled under this policy to recover more than their 
own particular interest in the goods which they, as 
carriers had in the warehouse when it  was burnt. I  
think than they are, and that they ought to recover 
the fu ll value of tbe goods. They must, in my 
opinion, be considered as having insured the goods 
which they held in trust as carriers, for the benefit 
of the owners, for whom they w ill hold the amount 
recovered as trustees, after deducting what is due
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in  respect of their own charges upon the Hoods.”  
And again (1 E. & E. 661), “  I t  is true that this 
insurance is in the nature of a voluntary trust un
dertaken by the plaintiffs without the knowledge 
of the cestuis que trust, the owners of the goods; 
but i t  is a trust, clearly binding on the plaintiffs in 
equity, who w ill hold the amount which they now 
recover, in the first place, for the satisfaction of 
their own claims, and in the next, as to the residue, 
in trust for the owners. I f  a different construction 
was put on such a policy as this, i t  would be 
necessary, as my brother Crompton has observed, 
that several policies should be effected on the 
same goods, and thus insurance companies would 
obtain several premiums instead of one in  respect 
of what to them is the same risk.”  Crompton, J., 
at p. 663, also states that, in his opinion, the plain
tiffs intended to insure, first their own interest (if 
any) in the goods, and secondly, the interest of 
their cestuis que trust, the owners of the goods, and 
the case of Waters v. Monarch Assurance Com
pany has established that persons who are the 
bailees of goods, have an insurable interest in them 
as against the assurers to their fu ll value, although 
the assured may be trustees for th ird persons of 
part of the amount recovered on the policy.

In  the great case of the Dutch commissioners, 
L u c e n a Y .  Craufurd(3 B.& P.375),the ultimatedeci- 
sionof the House of Lords awarding a v e n ire  de n o v o , 
rested upon the ground that general damages had 
been assessed in one aggregate sum for a l l  the 
vessels, whereas one of them having been lost 
after the declaration of hostilities, and thus become 
vested in the Crown, could not in any sense be consi
dered within the jurisdiction of the commissioners. 
But. at the same time, the House of Lords ex
pressed a clear opinion, adopting the views of 
Chambre, J., and Lawrence, J., that the commis
sioners had n o t  an insurable interest. This was, 
however, on the ground that their authority was 
derived entirely from an Act of Parliament and a 
commission, which gave them no power or right 
of interference or control over any of the ships or 
property until after they were detained or brought 
into the ports of this kingdom ; that up to that 
time the control and power over the vessels rested 
entirely with the Crown; that the vessels might 
never have come under the power of the commis
sioners ; that they had nothing more than a mere 
expectation or hope and possibility that the vessels 
might came under their control; and that they 
therefore had no insurable interest to support the 
policies which had been affected whilst the vessels 
remained abroad, and before they had been brought 
to this country. I t  was contended for the com
missioners, the plaintiffs, in that case, that they 
had authority to sell, manage, and dispose of the 
vessels, and were therefore in a position similar to 
that of ordinary consignees, and entitled equally as 
such consignees to insure and recover the fu ll 
amount of the insurances in their own names, 
under an averment of interest in themselves. I t  
seems to us to have been considered by all the 
judges, as well as by the House of Lords, to be 
clear law that ordinary consignees having a bene
ficial interest in the whole subject-matter, might 
recover the full sum insured, under an averment 
of interest in themselves; and that i f  the commis
sioners could be considered as such consignees, 
they were entitled to recover. A fter the three 
arguments in the Exchequer Chamber (3 Bos. &
P. 75), and the argument in the House of Lords,

it  was said by the majority ofthe judges(2N.R. 292) 
that no one ever questioned that an ordinary 
consignee having a beneficial interest might 
insure for the benefit of the owner of the 
goods, though a naked consignee, as he was 
termed, being a mere agent ofthe consignor, could 
not do so. But, as different views have been taken 
of the effect of the observations of the learned 
Judges and of Lord Eldon {who, as Chief Justice 
of the Common Pleas, had heard the three argu
ments in the Exchequer Chamber) upon the sub
ject of insurable interest of consignees generally, 
i t  may be useful to refer to those observations 
more in detail. They are as follows, namely, in 
the judgment of the majority of the seven Judges 
in the Exchequer Chamber (3 Bos. & P. 95): “  In 
dependent, however, of these observations, it  is not 
necessary that an insurer should have a beneficial 
interest in the property insured; it  is sufficient if  
he be clothed with the character of a trustee, an 
agent, or a consignee: and if  these commis
sioners can be considered in either of these 
capacities, they have an insurable interest. 
According to the terms of the statute (35 Geo. 3, 
c. 80), it  seems as if  they may be considered in 
either of these capacities. They may be con
sidered as trustees for the Crown, or for the 
persons who shall be ultimately entitled to the 
property; as general agents for the purpose of 
disposing of the property on its arrival in 
England, or as statutable consignees.”  Again 
(3 Bos. & P. 97): “  Suppose a merchant upon his 
marriage to covenant with trustees in his marriago- 
settlement, that certain ships then upon the sea 
should when they came to England be vested in 
them for the purposes of the settlement, are we 
to be told that the trustees might not insure, 
because the settler did not in terms convey and 
assign over the ships immediately P A  court of 
equity would consider the interests in the trustees 
exactly the same as i f  the ships had been imme
diately conveyed. I t  is objected, however, that 
the Dutch commissioners did not resemble con
signees, because they were directed to sell and 
dispose of the property intrusted to them accord
ing to the directions which they should receive 
from Government. But many consignees receive 
goods with orders to attend to the directions of the 
consignor as to their disposal; and yet they are 
not the less able to insure. So, every trustee 
is subject to the directions either of the cestui que 
trust or ofthe Court of Chancery.”  In  the judg
ment of Chambre, J., whose views were ultimately 
adopted by the House of Lords, he says (3 Bros. &
P. 104): 111 am not disposed to question the 
authorities in  general: on the contrary, there 
appears to me to have been great propriety 111 
establishing the contract of insurance wherever 
the interest declared upon was. in the common 
understanding of mankind a real interest in or 
arising out of the thing insured, or so connected 
with it  as to depend on the safety of the thing 
insured and the risk insured against, without much 
regard to technical distinctions respecting pro
perty,still, however, excluding mere speculation or 
expectations, and interests created no otherwise 
than by gaming. What the parties themselves 
may do, they may also do by their trustees, con
signees, or agents, provided the act done by an aged 
comes within the scope of the authority given him 
by his principal, either expressly or impliedly from 
the nature of his employment.”  In  the House °
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Lords, in the opinions of the seven Judges, and 
?n which Thompson, B., concurred, the follow 
iug passage occurs (2 N. B. 289, 290): “  I t  is 
with reference to these premises, they (the 
plaintiffs) aver that they as such commis
sioners were interested, and that the insurance 
was made for their use and benefit as commis
sioners. The nature of their connection with 
f'he property insured appears from the previous 
part of the declaration. They claimed no benefi
cial interest in i t ; they were merely consignees, 
agents or trustees for others ; and, to make the 
whole declaration consistent, the averment must 
be taken to import, what the words w ill fairly 
admit, that the insurance was made for the benefit 
of those for whose benefit the plaintiffs were autho
rised by the Act of Parliament and commission 
to manage the property as consignees, that is, in 
the present instance, for the King. A  consignee 
without any beneficial interest in himself is agent 
tor the consignor, and may insure for his benefit; 
and, i f  such a consignee were to state in his declara
tion the circumstances of the consignment of goods 
to him to manage, sell and dispose of for certain 
Persons abroad, might he not aver the interest in 
himself as such consignee P and would not such an 
averment, coupled with the disclosure of his 
having no interest but for the consignors’ use, be 
equivalent to an averment of interest in his con
signors ? ”  Again (2 N. R. 291, 292) : « Though a 
consignee be usually appointed by bill of lading, it 
is not necessary to invest a person with that 
character. Mr. Justice Buller, in the case of 
. if/' v. Horncastle (I B. & P. 316), defines a con

signee to be a person residing at the port of 
-livery, to whom the goods are to be delivered 

nn their arrival. A  consignee, as distinguished 
com a vendee, is the mere agent of the consignor ; 

hnd such a consignee may be appointed by any 
'lection, verbal or written, to the captain, to 

deliver the goods to Buch particular person, or by 
letter to the person himself requesting him to 

hke oare of the goods upon their arrival. Where, 
®n, is the difference between such a consignee 

and these commissioners ? The ships were 
nected, by the person who had the possession 
nd power to direct the voyage, to Great Britain ; 
nd the commissioners were appointed to receive 

of f if kip® ai'd  cargoes, and to manage and dispose 
t them upon their arrival. What is the effect of 
e most solemn appointment of a consignee 

merent from this P What greater interest or 
If°S i f  connection with the ship does he acquire P 
I ■ ’ fnen, there be no difference, no one ever ques~ 
Z ?  that a consignee or agent of the description 

of might make an insurance for the benefit of 
6 °wmer and person entitled, and for ivhom he as 
"'^nee is authorised to act.” . . . .  “ A t the 

me both of the insurance and the loss, their (the 
in t?ra'ssioners’) title, like that of a consignee, was 
j^choate; occupancy was necessary to perfect it. 
so '8 t r 'le their interest was revocable. But 
“  A*8 a • . of a consignee.”  Again (2 N. K. 294): 
0f i f  i t  were now to be decided that the interest 
'■end86 c?mrnissi°ners was not insurable, it would 
cha ?run in teliigible that doctrine upon which mer- 
Paid 8 an<̂  underwriters have acted for years, and 
j u And received many thousand pounds.”  Mr. 
8j0 lce Chambre, who thought that the commis- 
29g,er® had no insurable interest, says (2 N. R. 
B „. "  The duties of their office were confined to

ch property that was actually in the kingdom,

and provisionally detained there under the K ing’s 
authority. No matter who brings i t  in. They 
have nothing to do as commissioners w ith consign
ments from abroad; nor was any consignment 
in fact made to them. They have been called 
statutable consignees. I f  that phrase means any
thing, i t  must mean that the statute had consigned 
these particular ships to the commissioners; but, 
look at the statute, and we find nothing more 
than that i t  authorises a commission under which 
whatever property of a certain description arrives, 
i t  w ill i f  they continue commissioners fall within 
their care and management officially, to prevent 
its perishing. But the Act had in no respect 
attached upon this property: it  had only created 
a capacity in the plaintiffs in certain events to 
receive these or any other Dutch ships or merchan
dises.”  Again he says (2 N. R. 299): “  A  con
signment is a species of mercantile conveyance 
operating upon the particular effects consigned, 
which, though it may be defeasible, may operate 
in the meantime, and enable the consignee by his 
acts to bind the consignor.”  In  the opinion of 
Lawrence, J., who also thought that the commis
sioners had not an insurable interest, and whose 
opinion was also adopted by the House of Lords, 
there are the following passages (2 N. R. 304) : 
“  Conceiving for these reasons that the contract of 
marine assurance is not from its nature confined 
to protect the interest arising from the ownership 
of the subject exposed to risk insured against, I  
shall proceed to consider,”  &c. “  Had they (the
commissioners) been authorised generally to take 
care of ships detained by bis Majesty’s orders, 
by the act of detainer the ships would have 
become objects of their concern, and from thence 
a duty might possibly have been inferred to 
take all proper steps to prevent any damage 
from their loss, and an averment that the defen
dants in error insured as such commissioners 
might have borne the meaning which has been 
contended for. But that cannot be understood in 
this ease : for the averment in effect refers their 
interest to the Act of Parliament and their com
mission, the terms of which respect only the ease 
of ships and goods detained and brought into the 
ports of this kingdom ; and I  know not how to 
conceive ail interest dependent on a thing w ith 
which thing the persons supposed to be interested 
have nothing to do. The defendants in error have 
been considered as trustees or consignees, who, it  
is said, have an insurable interest. But I  do not 
th ink they can be considered as trustees or as 
consignees having such interest as w ill support 
this averment. A  trustee who has an in 
surable interest mast, as I  conceive, have some 
existing right to the thing insured for she benefit 
of anotner; but the commissioners in this case 
had not any such right, and therefore cannot, 
according to my notions of a trustee, be considered 
as such. Nor can they be considered as con
signees in whom any interest or right is vested by 
bill of lading or other instrument or consignment 
by which the property of the subject-matter of the 
consignment prima facie w ill pass. I f  they be 
consignees, they were naked consignees for the 
purpose of doing some act respecting the goods 
consigned, and rather agents than consignees, 
according to the common understanding of that 
word; and, taking them to be naked consignees 
who have not the legal property of the subject- 
matter of the insurance, and who are not bene-
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ficially interested in it, they ought, I  conceive, to 
have averred the interest to be in those on whose 
account the insurance was made, whether they 
were defined persons or uncertain persons, and 
not in themselves as commissioners; for, taking 
the meaning of the word interest to be what I  have 
stated i t  to be, i t  is obvious that a naked con
signee who means that the insurance should be 
applied to the protection of the things in
sured and the indemnification of him who 
suffers by losing the value of those things, his 
object being not to secure himself from some 
damage consequential to the loss as his commis
sion, but the.t others interested as proprietors 
should be indemnified,—it  is obvious, I  say, that 
such consignee can himself suffer no prejudice by 
the total or partial destruction of a thing which 
forms no part of his property. In  the safety 
of such thing such naked consignee can in 
this view have no interest. The persons pre
judiced by the loss of property are his con
signors, or those for whose benefit the property 
is to be disposed of, and in them only in such case 
and in such ligh t is there any interest ”  (2 N. R. 
306, 307). Lord Eldon, in giving judgment in the 
House of Lords, says (2 N. R. 324): “  W ith respect 
to the case of a trustee, I  can see nothing in this 
case which resembles it. A  trustee has a legal 
interest in the thing, and may therefore insure. 
So, a consignee has the power of selling; and the 
same may he said of an agent. I  cannot agree to 
the doctrine said to he established in the courts 
below, that an agent may insure in respect of his 
lien upon a subsequent performance of his con
tract, nor can I  advise your Lordships to proceed, 
without much more discussion, upon authority of 
that kind. There are different sorts of consignees: 
some have a power to sell, manage, and dispose 
of the property, subject only to the rights of the con
signor. Others have a mere naked right to take 
possession. I  will not say that the latter may not 
insure, i f  they state the interest to be in their prin
cipal.” Lord Ellenborough and Lord Erskine 
concurred entirely in the views of Lord Eldon.

In  the previous case of Craufurdv. Hunter (8 T. 
Rep. 13), in the Court of K ing’s Bench, where 
precisely the same points arose, it  was considered 
that the commissioners were in the nature of con
signees, and had therefore a righ t to insure and 
recover the whole sum insured in their own names ; 
and i t  appears to us that the correct opinion to 
be collected from the observations of all the 
learned judges and also of the peers who took 
part in  the judgment in  the House of Lords in 
Lucena v. Cravfurd (ubi sup.) is, that an ordinary 
consignee, who has made advances or come under 
acceptance, and has a beneficial interest in the 
subject-matter, is entitled to insure to the fu ll value 
and recover the whole sum insured, and to aver the 
interest to bein himself. In  Garntthers v. Sheddon 
(6 Taunt 14), the plaintiffs by order from JDowrick 
and Way had effected an insurance upon coffee 
in which Dowrick and Way were interested to the 
extent of seven-sixteenths jointly with three other 
persons. The policy professed to be made by the 
plaintiffs as agents and by order of and for account 
of Dowrick and Way. The adventure was managed 
by Dowrick and Way, who made advances and 
paid what was required. Gibbs, O.J., held at the 
tria l that, as Dowrick and Way were the managers 
of the adventure, if the policy was intended to 
cover the interests of the three other persons (of

which the ju ry  were to judge), the plaintiffs might, 
as the agents of Dowrick and Way, recover the 
whole amount insured ; and he also thought “  that 
Dowrick and Way, as consignees of the cargo, had 
an insurable interest in the whole amount, for 
that aconsignee may insure as well as a principal 
and the court confirmed his ruling. We are un
able to discover any intimation of opinion by the 
court in that case, or to see any inference that 
can properly be drawn from it, to the effect that a 
consignee who makes advances can insure and 
recover only to the extent of his own lien ; and 
the language of Gibbs, C. J., which was adopted by 
the court, seems to us to be exactly contrary to 
that view. In  Godin v. The London Assurance 
Company (1 Burr. 489), the only question was 
whether, where owo persons having different 
interests had each insured by a separate policy, 
this was to be considered as a double insurance, 
bo that the amount insured was to be apportioned 
between the two sets of underwriters ; and, though 
some observations were made as to persons being 
entitled to insure for a lien, the case does nob 
appear to us in any way to affect the main question 
in this case. In  Wolff v. Horncastle (1 B. & P. 
316), the plaintiffs had, without orders in the first 
instance (though their act was adopted after
wards), effected the insurance for their corres
pondent, Lund, for whom they were under ad
vances, and for whom they were acting in respect 
of the shipment in question after i t  had been re
fused by the original consignee. They had also 
accepted for 3001. against the shipment. The de
claration contained two counts, the first averring 
the interest in Lund, and the second averring i t  in 
themselves. Objections were taken as to the first 
count, that i t  could not be supported under the 
statute of 28 Geo. 3, c. 56, for want of a previous 
order to insure from Lund, the principal; and, as 
to the second count, that the plaintiffs had not an 
insurable interest, and that they made the in 
surance on account of Lund, and not of themselves. 
The court supported the verdict for the plaintiffs 
on the first count for the fu ll amount, upon the 
facts, on the ground of ratification by Lund ; but 
they also held that the second count was supported ; 
for that the plaintiffs had a clear right to insure 
to the amount of ,3001. for which they were in 
terested in the goods. The court considered that, 
upon the consignment being refused by the original 
consignee, the plaintiffs became consignees for 
L un d ; and Buffer J., said, in the course of his 
judgment (1 B. & P. 323), that “  a debt which 
arises in consequence of the article insured, and 
which would have given a lien on it, does give an 
insurable interest; ”  and that “  the case is not at 
all altered by the goods not having arrived.”  The 
plaintiffs in that case recovered the full amount of 
the insurance; and i t  does not seem to us that 
because the court thought it  clear that the plain
tiffs had no insurable interest to the amount of 
their acceptances sufficient to support the second 
count against the only objection that was taken to 
it, and gave judgment for the plaintiffs for the 
whole amount insured, that therefore i t  is t0 
be inferred that the court thought the plain
tiffs had no insurable interest beyond the amount 
of their acceptances; and more especially as that 
point was never raised upon the argument.

The subject appears to have been much con
sidered in America; and in the year 1830, a 
case came before the Supreme Court Of NeW
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York, of De Forest v. The Fulton Insurance 
Company (1 Hall, 84). In  that case a commission 
merchant had effected insurances against fire upon 
goods in his own warehouses, “ as well the property 
of the assured as held by him in trust or on com
mission,”  and a fire had destroyed goods belong
ing to his consignors as well as his own goods; 
and i t  was held that the plaintiff had an insurable 
interest in  the goods held on commission for his 
consignors to their fu ll value, and might recover 
the whole amount under an averment of interest 
in himself, though he would be accountable as a 
trustee to his consignors for any sums beyond his 
own individual claims. Very elaborate judgments 
Were delivered by the learned Judges in that case, 
Which are well worthy of perusal ; and the general 
Principles applicable to insurable interests as re
gards marine insurances, as well as terrene policies 
ngainst fire, are fu lly and very ably discussed. 
Mr. Duer, in his Law of Marine Insurance, vol. 2, 
PP- 108, 109, refers to this case in the following 
terms—“ I t  must, however, be admitted that i t  has 
been held by a court of high authority that a con- 
B'gnee, as such, has in all cases an insurable in 
terest co-extensivo with the value of the property, 
and consequently that, when he has effected a 
Policy in his own name, he is entitled to recover 
the entire loss that is claimed, on an averment in 
himself of a sole and exclusive interest; and this 
Without any evidence of an authority express or 
implied, or of any previous advances, or of any 
subsequent adoption of the contract. I t  is true 
that this decision was made in relation to a policy 
^gainst fire ; but the reasoning of the Judges was 
l is t  as applicable to a marine insurance, and has 
been so considered by an eminent jurist (Mr. Jus
tice Story), who seems to have given to their doc
trine the sanction of his approval. I  am, however, 
constrained to express the conviction that the 
decision thus interpreted is not sustained 
hy prior authorities. My researches have not 
enabled me to discover a single case in 
the English reports in which a consignee, on 
an averment of a sole interest in himself, has been 
Permitted to recover beyond the amount of his 
°wn advances; but, on the contrary, there are 
several decisions from which the opposite doctrine 
ylz\< that in such a case his right to recover is 
hmited to his own beneficial interest, seems a 
Plain and necessary deduction.”  A t the date when 
'his was published—in 1846—the English cases 
dpon fire policies had not been decided. This 
decision of the Superior Court of New York is 
afterwards elaborately controverted by Mr. Duer 
'a a long note at p. 161 of the same volume. W ith 

18 views, however, we are entirely unable to 
Concur. A  great portion of his reasoning is 
ounded upon the assumption which he makes at 

P- 167 with reference to Lucena v. Craufurd (3 
• & P. 75); “ j t  i s not to be denied that the 

ssured in this case (that is, in Lucena v. Craufurd) 
consignees.”  I t  seems to ns, however, that 

Jda assumption, and the argument of Mr. Duer 
.oh rests upon it, are Dot well founded. I t  is 

finite true that the Court of Queen’s Bench in 
v. Hunter, and the whole of the 

Udges except Chambre, J., in the Exchequer 
■ ,aiuber, in Lucena v. Craufurd, and all the 

«gea except Chambre, J., and Lawrence, J., in 
CQe tiame case in the House of Lords (2 N. B. 269), 
n^S'dered that the commissioners were in  the 

of ordinary consignees of the Dutch

vessels and goods, and as such entitled to insure 
them on their own account. But the two dissen
tient judges whose views ultimately prevailed, and 
the peers who decided the case in the House of 
Lords (though upon a point which applied to one 
only of the vessels), expressly repudiated that 
view of the position of the commissioners under 
the Act of Parliament, and considered that they 
had no right, interest or power of interference or 
control in or over the property in any way until 
its actual arrival in this country ; and that, i f  they 
were consignees in any sense, i t  could only be as 
mere agents, or, as it  was termed, naked con
signees, having no beneficial interest whatever 
in the property, and having merely a right to 
take possession of i t  and act .aB agents for 
the owners after its arrival in this country. We 
think, therefore, that i t  not only can be, but after 
the decision of the House of Lords must be denied 
that the eommissioners were consignees ; and, if 
so, a great portion of Mr. Duer’s argument as to 
the insurable interests of consignees, which is 
founded on this assumption, necessarily fails. We 
also think that the other conclusions which Mr. 
Duer has drawn from those English cases which 
he cites, and which have been already noticed, are 
not warranted by those decisions, and that he has 
failed to establish that the decision of the Supreme 
Court of New York in De Forest v. The Fulton In 
surance Qo mpany, which proceeded in a great degree 
upon the doctrines of Lucena v. Craufurd, was not 
well founded. Mr. Justice Story, in his Law of 
Agency, s. I l l ,  refers to this subject in the follow
ing terms: “  The question has often been discussed, 
whether factors or consignees for sale have an 
implied authority to insure for their principal; for 
there cannot be a doubt that they may insure upon 
their own account to the extent of their own 
interest. The general doctrine now established is, 
that they may insure both for themselves and for 
their principal. But they are not positively bound 
to insure, unless they have received orders to 
insure, or promised to insure, or the usage of 
trade, or the habit of dealing between them and 
their principals, raises an implied obligation to 
insure. They may insure in  their own names or 
in the name and for the benefit of their principal; 
and, i f  they insure in their own name only, they 
may in case of loss recover the whole amount of the 
value of the property insured from the undeiwriters, 
and the surplus beyond their own interest w ill 
be a resulting trust for the benefit of their principals. 
Whether, i f  they are mere naked consignees to 
take possession of the goods only, without a power 
to sell, they have a right to insure for themselves 
or for their principal, is perhaps more questionable; 
but the point has not as.yet become the subject of 
a direct adjudication.”  And in a note to this pas
sage, after referring to the authorities, Mr. Justice 
Story says ; “  The whole subject underwent much 
examination in the case of Lucena v. Craufurd; 
but the most ample and satisfactory discussion of it  
is to be found in the very elaborate opinions deli
vered by Mr. Chief Justice Jones and Mr. Justice 
Oakeley in the superior Court of New York, in 
De Forest v. The Fulton Insurance Company.’’ The 
case of De Forest v. The Fulton Insurance Company 
is cited by Mr. Phillips, 4th edit., p. 176, s. 311, 
without dissent or comment, though in some other 
passages he seems rather to adopt the view that a 
consignee’s insurable interest is limited to his own 
lien. In  Parsons on Insurance, edit. 1868, at p.
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50, it  is said, “  but if  the goods are insured by a 
consignee, or a warehouseman who describes them as 
goods in trust, he can recover, not only to the ex
tent of his lien for charges, commission, &c., but 
also to the fu ll value of the goods, and the balance 
w ill be held in trust for the owner of the goods.” 
And at p. 201, “ A  commission merchant may in
sure for the fu ll value of the goods consigned to 
him, and may recover, not only what will indem
nify him for the loss of his commissions, but the 
value ; so much of that value as is not needed to 
indemnify him being recovered by him for the 
benefit of the owners of the goods, provided he in 
tends to insure for them, and the terms of the 
insurance are wide enough to cover their interest, 
and he has their previous authority to insure 
or their subsequent ratification of his act.”

Upon the whole, i t  appears to us that the 
weight of authority in  America, as well as in 
this country, is against the views of Mr. D uer; 
and, with all respect for so learned a writer, 
we cannot subscribe to his opinions upon the sub
ject. We adhere to the law as stated by Mr. 
Arnould and by the Superior Court of New York, 
and by Mr. Justice Story and Mr. Parsons, which 
we consider to be in  accordance with the decisions 
of the courts and the opinions of the great majority 
of the judges in this country, which have been 
already referred to. We believe i t  also to have 
been adopted in practice by merchants, agents, 
and underwriters, for a long series of years, with
out inconvenience or objection ; and we are of 
opinion that the plaintiffs had an insurable interest 
to the fu ll value of the cottoD, and that the whole 
interest of all parties was covered by and recover
able by the plaintiffs in their own names, under 
the policies in this case. The effect of the plain
tiffs’ insuring and recovering in their own names 
would be to place them in the position of trustees 
for the other parties interested, as to any surplus 
beyond the amount of their own claim ; and they, 
having received orders from Bell and Co. to insure, 
and having arranged with the National Bank of 
India to make their open policies available by de
claring the whole value of the cotton under them, 
did by so doing constitute themselves, in our 
opinion, trustees for the other parties interested. 
The plaintiffs effected these policies in their own 
names. I t  appears to us that, with the concurrence 
of the underwriters, they effected them on their 
own behalf, and not as agents, they having then no 
persons as principals, and to cover goods to be there
after consigned by various versons to them, and in 
every portion of which they would have an interest. 
The insurances were, we think, intended to cover 
the whole value of the goods to be declared, and the 
interests of the consignors an well as of the plaintiffs 
themselves, and, when the declarations were made, 
did in fact cover the interests of both. No other 
person except the plaintiffs could, in our opinion, 
sue upon these policies ; nor could it  be correctly 
alleged in the declaration that they were made on 
behalf of any persons other than the plaintiffs 
themselves ; and, under these circumstances, and 
for the reasons before stated, we are of opinion 
that the allegations in this declaration were 
supported by the facts, and that the plain
tiffs are entitled to recover the whole amount of 
the insurances in their own names in this action.

I  w ill now proceed to read the judgment of 
my brother Brett, who is unavoidably absent, 
being upon the circuit.

B rett, J.—This action is brought on two policies 
of insurance. By the first, dated the 23rd A ov■
1869, Messrs. Irving, Ebsworth and Holmes, the 
plaintiffs, as well in their own names as for and in 
the name or names of all and every person or 
persons to whom the samo doth, may or shall 
appertain in part or in all, did cause themselves 
and every of them to be assured to the extent of 
50001. on cotton, lost or not lost, from Bombay to 
London or Liverpool direct, or via Havre, in ship 
or ships, to follow policy of the 4th Sept. 1869. 
By the second, dated the 17th Dec. 1869, the 
plaintiffs in the same terms as before caused them
selves to be insnred to the extent of 50001. on 
cotton, lost or not lost, from Bombay to London 
or Liverpool direct, or via Havre, in ship or Bhips, 
to follow former policy. On 23rd May 1870, 8461. 
on the first policy was appropriated to 250 bales of 
cotton per Aurora-, and on the same 23rd May
1870, 41541. on the second policy was appropriated 
to the same 250 bales of cotton per Aurora. The 
declaration stated the interest in the cotton as 
follows : That the plaintiffs or some or one of them 
were or was interested in the said goods to the 
amount of all the moneys by them insured thereon, 
and the said insurance was made for the use and 
benefit and on account of the person or persons bo 
interested. There were pleas traversing the alle
gations that the plaintiffs caused themselves to be 
insured as alleged, and that the goods or any part 
were shipped as alleged, and a plea alleging that 
the plaintiffs were not, nor were any, nor was 
either of them interested in the said goods, nor 
was the said insurance made for the benefit of the 
persons or person so interested as in the said 
counts alleged. I t  was proved at the tria l before 
my brother Keating, at Guildhall, that Messrs. Bell 
and Go. of Bombay, were correspondents of the plain
tiffs, merchants in  London, and that, on the 
28th Oct. 1869, the plaintiffs in London wrote 
and sent to Bell and Co. in Bombay a letter of 
credit, in the following terms—“ Our previous 
letters of credit for advances on cotton to our con
signment having expired, we beg leave to renew 
the same as follows, You are by the present autho
rized to value on us at usance at the rate of 101- 
sterling per bale of cotton, cost f. o. b. and freight, 
against shipping documents and timely insurance 
orders or policies of insurance ; and we engage to 
accept the drafts so drawn on presentation, and to 
nay the same at maturity, &c. The shipments no 
to exceed 200 bales cotton by any one vessel, ana 
the present credit to be limited to 30th April nex , 
unless previously withdrawn.” On the 2ord Nov- 
1669, the plaintiffs effected with the defendan 
the first, and on the 17th Dec. 1869, the secon 
floating policy sued on. Tho plaintiffs on the ~,->t 
Nov. 1869, declared on the first policy cotton per 
Ann Milicent, and on the 13th Sept. 1869, otter 
cotton per Olutha, and so on. I t  is to be take 
that, in April 1870, Bell and Co. and Cursondas 
Madhowdass, of Bombay, agreed to consign co
to Liverpool on join t account, and that a 
were shipped by Bell and Co. on such join 
count on board the Aurora. The b ill ot ladi g> 
dated the 28th A p ril 1870, was as fo l]°«B 
“  Shipped, &c., by Robert Bell and Go., ox 
bay, &c., 250 bales of cotton, &c., to be delive.eu. 
&c., unto order or their assigns, he or they pay ® 
freight as per margin,”  &c. On the same 6 
A p ril 1870, Bell and Go. drew on tho plaintiffs » 
b ill of exchange in tho following form—“ Bombay-
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28th April 1870. Six months after sight, &c., 
pay to the order of ourselves the sum of 3000Z. 
sterling, value received, which place to account of 
shipment of 250 bales cotton per Aurora.” This 
h ill was endorsed in blank by Bell and Co., and 
then specially to the National Bank of India or 
order by Cursondas Madhowdass. Bell and Co. on 
the same day entered into a transaction with the 
National Bank of India, in Bombay, which is de
scribed in the following letter written and handed 
by them to the bank. (See this letter set out, ante, 
p. 127.) On the 29th A p ril 1870, Bell and Co. 
wrote direct to the plaintiffs—“ We have the plea
sure to inform you that wehave induced Gursondas 
Madhowdass, of Bombay, to ship on joint account 
with ourselves 250 bales cotton per Aurora, and 
against this shipment we have valued upon your 
good selves by this opportunity, through the 
National Bank of India, for 3000J. at six months, 
to which we crave your kind protection. Sample 
of this shipment we forward overland to your 
address by this mail. We hope this cotton will 
arrive with you at a favourable opportunity, and, 
confiding the same to your care and attention, we 
are,”  &c. On the 29th A p ril 1870, Cursondas 
Madhowdass wrote to the plaintiffs, and sent their 
letter open to the bank—“ I  beg to advise you that 
I  have shipped to your care through Messrs. Bell 
and Co., of this place, the undermentioned cotton, 
and I  enclose invoice thereof. Against the same 
I  have drawn upon you as at foot, with the en
dorsement of the above-mentioned firm ; and I  beg 
your kind attention to my draft. I  should also 
feel obliged by your effecting insurance, and on 
arrival of the shipment please sell it  to best advan
tage, remitting to me my balance, &c. Should, 
however, the net proceeds fall short of the amount 
of your acceptance, together w ith any charges, 
&c., I  hereby authorize you to draw upon me,”  &c. 
The bill of exchange or draft before mentioned for
30001., endorsed by Bell and Co., and Cursondas 
Madhowdass, being discounted by the National 
Bank of India, was forwarded by them to their 
agents in England, together with the b ill of lading 
and shipping documents. The draft was presented 
to and accepted by the plaintiff's on the 21st May 
1870, in the following form—“ Accepted 21st May 
1870, against delivery of shipping documents for 
250 bales cotton per Aurora.” On the 23rd May, 
fhe plaintiffs declared on the open policy of the 
¿3rd Nov. 1869, 846Z. on the 250 bales cotton per 
Aurora, valued at 50001, and on the same day, on the 
open policy of the 17th I)ec. 1869, 41541, to makeup 
oOOOZ., on the same 250 bales per Aurora, valued 
at 5000Z. On the 27th May 1870, the plaintiffs 
^rote to the National Bank of India, in London, as 
follows :—

Me beg to inform you that we have declared on our open 
soon1,“0 Policies for 50001. dated 23rd Nov. 1869, and

00£. dated 17tb Dec. 1869, effected with the Alliance 
Rsurance Company (the defendants), the following ship- 

taWntS r̂om Bombay to Liverpool; and we hereby under-
Re and guarantee to hold the amount insured at your 

54th°N^ Pay“ ®“* °* eur acceptance for 3000J., due

1 articulars—250 baloa cotton per Aurora ■. amount de- 
clared, 5000£.

The ship and cargo were lost by the fraudulent 
|U.ttling of the ship on the 17th June 1870. The 

P aintiffs met their acceptance when due, i.e., on 
vA ,24th Nov. 1870, and then received from the 
^ Rtional Bank of India the bill of lading endorsed 
nd the shipping documents. The plaintiffs gave

evidence at the trial as follows :—“  The insurance 
was effected for Bell and Co. and ourselves.”  
A  verdict was found for the plaintiffs for 5000Z., 
with leave to reduce the amount to 3000Z. Sir 
John Karslake obtained a rule calling upon the 
plaintiffs to show cause why the verdict should not 
be entered for the defendants on the third plea, on 
the ground that the plaintiffs had not proved that 
which was therein traversed; or to reduce the 
damages.

Before entering on an examination of the 
different propositions of law which have been 
discussed as applicable to the relative positions 
of the plaintiffs, the defendants, and the other 
parties mentioned in the case, it  is necessary to de
termine accurately what that relation was. The 
first transaction in  evidence is the letter of credit 
from the plaintiffs to Bell and Co., dated the 28th 
Oct. 1869, authorising Bell and Co., within certain 
lim its and on certain conditions, to draw on the 
plaintiffs. The next transactions—and which were 
belore any act done by Bell and Co. having refer
ence to the plaintiffs—were, the taking out by the 
plaintiffs of the floating policies now sued upon, 
and the declarations on them of cargoes shipped on 
consignment to the plaintiffs by other correspond
ents than Bell and Co. or Cursondas Madhowdass. 
These policies were therefore clearly not taken out 
solely to cover any goods which might be consigned 
by Bell and Co. They were taken out before there 
was any binding contract between the plaintiffs and 
Bell ana Co. as to future shipments. They were 
taken out when the name of Cursondas Madhow
dass was unknown in business to the plaintiffs. 
They were taken out with a view to cover either 
any interest which the plaintiffs might afterwards 
have in consignment from any correspondents of 
theirs, or such interests and also the interests of 
any as yet unascertained correspondents who 
might consign to them. The shipment of the 
cotton on board the Aurora is to be taken to have 
been made on the 28th A pril 1870. I t  was not 
w ithin the terms of the letter of credit; i t  ex
ceeded the limits, and was not according to the 
conditions; i t  was not on behalf of Bell and Co. 
only, but on behalf of Bell and Co. and Cursondas 
Madhowdass jointly, lb was a shipment which 
the plaintiffs were not bound to recognise. U ntil 
they did recognise i t  they had no interest in it. 
Bell and Co., however, drew in respect of it  on the 
plaintiffs. The next transaction was between Bell 
and Co. and Cursondas Madhowdass on the one 
part, and the National Bank of India on the other, 
which took place also on the 28th A p ril 1870. 
The bank discounted the draft for 3000Z. drawn by 
Bell and Co. on the plaintiffs, and took as security 
an indorsement of the bill of lading of the cotton 
with a power of sale it' the draft should not be 
accepted and paid. Such an indorsement passed 
the legal property in the cotton to the bank, sub
ject to a trust in favour of Bell and Co. and Cur
sondas Madhowdass jointly. Boll and Co. and 
Cursondas Madhowdass then both addressed the 
plaintiffs, requesting them to accept and honour 
the draft and insure the cotton, and authorising 
the plaintiffs, on payment of their acceptance, to 
obtain the bill of lading and to sell the cotton, 
in order, first, to reimburse the plaintiff’s 
advance, and then, subject to commission, to 
hold and pay over the surplus for and to 
Bell and Co. and Curt,ondas Madhowdass 
jointly. On the 21st May 1870, the plaintiffs
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accepted the draft for 30001, and thereby recog
nised the shipment and accepted the terms 
proposed to them. Then for the first time was 
established a relation of the plaintiffs to the cotton 
in question. Then arose a contract between them 
on the one part, and Bell and Co. and Cursondas 
Madhowdass on the other, by which they under
took to pay their acceptance and to receive and to 
sell the cotton, and to hold and pay over any 
surplus proceeds, and by which they acquired a 
right to have the b ill of lading eventually indorsed 
to them, and to have the cotton placed in their 
hands for sale to cover their advances. This con
tract and position of affairs did not pass the legal 
property in the cotton to the plaintiffs, for that 
was still in the National Bank of India. I t  did 
not give a present right of possession of the b ill of 
lading, or even a right of possession of the cotton 
on arrival. I t  gave a present interest in the cotton 
to the plaintiffs, that is to say, a right by an exist
ing contract to have the b ill of lading indorsed to 
them on the payment of their acceptance, so as to 
enable them to sell the cotton to pay themselves 
3000L and their expenses, and to earn their com
mission, and to hold the surplus proceeds as 
agents for Bell and Co. and Cursondas Madbow- 
dass. The right in equity would, I  apprehend, be 
to have a decree for a specific performance of such 
contract. But, until the acceptance should be 
met, I  should apprehend that the plaintiffs could 
not be held to be either legal or equitable owners 
of the cotton. Nor were the plaintiffs trustees 
for Bell and Co. of the cotton. Speaking of the 
relation of the Dutch commissioners to the ships 
of which they would have had the disposal i f  they 
should have arrived, Lord Eldon says, in Lucena 
Craufurd (3 B. & P. 75)—“  W ith respect to the 
case of a trustee, I  can see nothing in this case 
which resembles it. A  trustee has a legal interest 
in the thing, and may,”  he adds, “  therefore 
insure.”  I t  was after entering into this relation 
with Bell and Co. and Cursondas Madhowdass, and 
having acquired this interest in the cotton, that the 
plaintiffs, on the 23rd May 1870, declared 5000L, 
in respect of the cotton on the policies. And, 
whatever may have been the terms used by the 
witnesses in giving evidence, i t  must, I  think, be 
taken with regard to the declarations then made, 
that it  was stated “  that the plaintiffs insured for 
Bell and Co. and themselves.”  In  reality they 
intended then to declare for, aud so to insure their 
own interest of 30001., and the interest of their 
correspondents in the anticipated or valued sur
plus of 20001. I t  was whilst the transactions thus 
stood that the ship was lost. The plaintiffs then 
had the interest above described; they were not 
legal owners nor equitable owners, nor trustees, 
but contractors, having by contract certain rights 
to deal with the cotton in  a certain way, on the 
happening at afuturetimeof a certain contingency. 
Afterwards, on the 24th Nov. 1870, the plaintiffs 
paid their acceptance of 30001., and received the 
b ill of lading indorsed by the bank. But the cot
ton was already lost, and no property therefore 
passed by such indorsement.

Upon these facts i t  was contended, on behalf of 
the plaintiffs, that they had the whole legal interest 
in the goods when they accepted the draft, and that 
all their obligation to Bell and Co. from that time 
was to account as trustees for the surplus pro
ceeds of sale; and, if not, that they still had an in
terest in the goods which gave them an insurable

interest in the whole, so that they m ight insure the 
whole to their full value in their own name, hold
ing the surplus (if any) above their own actual or 
beneficial interest as trustees for Bell and Co. and 
Cursondas Madhowdass, one or both. I t  was 
contended, on behalf of the defendants, that the 
plaintiffs had no insurable interest at a ll; that 
they had only an expectancy of profit resting on 
a contingency; that, if  they had an insurable 
interest, i t  was to the extent only of their own 
beneficial interest, viz., 30001., that they could 
not insure in their own names and on their 
own behalf more than such interest; that the only 
persons who, without having a beneficial interest 
equal to their own value, can insure in their 
own names to the fu ll value, holding a surplus as 
trustees, are those who are in law owners aud in 
equity trustees of the property insured, and that 
the plaintiffs were not such legal owners, and con
sequently not such trustees. I t  was further 
argued that, if  in consideration of law the plaintiffs 
could be said to have insured for themselves and 
Bell and Co., they failed on the pleadings, because 
they had invited and accepted an issue that they 
alone were interested and they alone had insured. 
In  answer to this last objection, it  was urged on 
behalf of the plaintiffs that the plea was severable; 
that, as to the allegation that the insurance was 
made on their behalf alone, i t  was true ; and tnat 
there was no allegation that they alone were 
interested, but that the allegation amounted only 
to an assertion that they had an interest, which 
was true.

The first point thus raised is, whether the 
plaintiffs had any insurable interest. I  th ink 
they had ; because they had an existing contract 
w ith regard to the cotton, by virtue of which they 
had an expectancy of benefit and advantage arising 
out of, or depending on, the safe arrival of the 
cotton.

The next question is, what was the amount 
of the plaintiffs’ insurable interest ? I f  they had 
any, i t  would seem to be at least to the extent of 
30001, their advance, and their expenses and ex
pected commission. The main question is, whether 
they could insure for more than that in their own 
name, and recover for more on a declaration alleg
ing the interest to be in themselves. Their rela
tion to the cotton was described in argument, and 
I  th ink fairly described, to be that of consignees 
for sale of goods not yet arrived, who have made 
advances on the goods, but have only a contract 
right with regard to the goods, without being legal 
owners of them. They have the interest described 
in  every part of the goods, but are not legal owners 
of any part.

The ruling principle of insurance, which is that 
i t  should afford only an indemnity to any 
assured for his loss, would seem to lim it the 
right of the plaintiffs under such circumstances 
to the recovery of their own beneficial interest 
only. I f  in  an action at law the assured can 
recover on the contract of insurance more than 
his own beneficial interest, he recovers, accord
ing to law, more than an indemnity. I t  would 
seem to be no answer in a court of law to say 
that he holds a surplus of what he has recovered 
as trustee for some one else. The law has no 
means of enforcing the payment over by him, on 
the mere ground of his being a trustee. This view, 
i t  is true, should prevent a legal owner, but 
trustee, of the property insured from being able
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to insure and recover in his own name : yet i t  
seems to be Btated on high authority that a legal 
owner, being trustee, may insure and recover in 
his own name, holding the proceeds in trust for 
his cestui que trust. This must be on the ground 
that the law w ill not dispute the legal interest 
which is the legal result of the legal ownership; 
though in insurance contracts it  w ill also recognise 
an equitable interest as entitling the owner of it  
to enter into or take advantage of the legal con
tract of insurance.

In  Lucena v. Craufurd, Lawrence, J., says—• 
“  The defendants in error have been considered 
as trustees or consignees, who, i t  is said, have 
insurable interest. A  trustee who has an in
surable interest must as I  conceive, have 
some existing right to the thing insured, for the 
benefit of another.”  Having regard to what 
follows, and to the statement of Lord Eldon in 
the same case, the phrase “  existing right ”  as here 
used, means an existing legal right. “  But,”  con
tinues the learned judge, “ the commissioners in 
this case had not any such right, and therefore 
cannot, according to ray notions of a trustee, be 
considered as such. Hor can they be considered 
as consignees in whom any interest or right is 
vested by bill of lading or other instrument of 
consignment by which the property of the subject- 
matter of the consignment primd facie will 
pass. I f  they be consignees, they were naked 
consignees for the purpose of doing some act 
respecting the goods consigned, and rather 
agents than consignees according to the com
mon understanding of that word; and, taking 
them to be naked consignees who have not the legal 
property of the subject-matter of the insurance, and 
who are not beneficially interested in it, they 
ought, I  conceive, to have averred the interest to 
be in those on whose account the insurance was 
made.”  The real effect of the decision of the 
House of Lords in this case is well discussed by 
Duer, vol. 2. p. 161 et seq., in n. 2 to sect. 10. 
The proposition to be discussed, ho says, and for 
the maintenance of which the case has been cited, 
is, “ that a consignee clothed with the power of 
sale has in oil cases an insurable interest to the 
fall value of the goods consigned to him, and may 
cover them on the voyage of importation by a 
policy effected in his own name and on his own 
account. The truth of this proposition, and the 
Justness of its deduction from the authorities relied 
on, are the questions I  propose to examine: but 
I  shall first endeavour to show that the opposite 
doctrine, viz., that the right of a consignee to 
recover on an ayerment of interest in himself is 
limited to Ms own advances, constituting a lien on 
hho goods insured (which necessarily implies that 
he has no insurable interest beyond those advances), 
18 established, not by ambiguous dicta, but by 
Positive decisions.”  The learned author then 
minutely, and I  think accuiately, discusses the 
case of Lucena v. Craufurd, and sums up thus :— 

The result is that the final decision in Lucena v. 
Craufurd seems definitely to have settled the 
aw, that a consignee, where he means to cover, 

n°t a beneficial interest of his own, but the entire 
property of the consignor, must so frame the 
Policy as by its terms to embrace that interest; 
^nd, to enable him to recover a loss, must aver that 
interest in the declaration, and on the trial, not 
only prove its existence, but his own.authority to 
hiake the insurance, or the adoption of his con

tract.”  In  Wolff v. Horncastte (1 Bos. & P. 316), 
the plaintiff, who was held by the court to have 
become before the loss the consignee of the goods, 
and to have advanced 300k on the security of the 
goods, was further held to be entitled to recover 
on the second count of the declaration, in which he 
averred the interest to be in himself. But Buller, 
J., says expressly : “  I  hold that the plaintiffs had 
a clear right to insure to the amount of 300k for 
which they were interested in the goods. In  Car- 
ruthers v. Sheddon (6 Taunt. 14) the plaintiffs were 
held entitled to recover the fu ll value of the cargo, 
upon a count alleging the count to be in Dow- 
rick and Way. The cargo was shipped under an 
agreement by which i t  was stated that Dowrick 
and Way and two others had agreed to become 
partners in an adventure of sending goods which 
Dowrick and Way had on their own separate and 
personal credit actually and really purchased, &c. 
The jury found for the plaintiffs, and that the policy 
was intended to cover all the partners in theadven- 
ture. The objection taken in argument was, not 
that the interest ought to have been declared to be 
in all, but that Dowrick and Way could not insure 
more than their own interest as partners. The 
court did not hold that Dowrick and Way might 
insure to the whole value merely on the ground of 
their being consignees; i f  that ground had been 
sufficient the whole argument was fu tile : the 
court held in terms, “  that Dowrick and Way 
might protect all their species of interest under one 
policy.”  Duer, vol. 2, p. 162, holds that “  the sole 
ground of the decision was that the advances 
which they had made as consignees, added to their 
individual interest as partners, were equivalent to 
the entire value of the property insured.”  I t  does 
not appear in the case whether Dowrick and Co. 
were indorsees and holders of the bill of lading. 
I t  may be inferred from the nature of the transac
tion and their position, that they were; and, i f  so, 
they were legal owners as well as consignees. 
Speaking of this case, and of Wolff v. Horncastle, 
Mr. Phillips, vol. 1, sect. 423, says—“ So a con
signee or other party entitled to a lien upon pro
perty on account of advances or otherwise may 
cover his own interest by insurance on i t  in his own 
name generally.”  In  Godwin v. The London Assu
rance Company (1 Bur. 489) it  was held that the 
English factor, to whom the bill of lading was 
not indorsed, might insure to the fu ll value of the 
goods ; but on the ground that his advances were 
to the extent of the fu ll value and more. “  Such 
factor,” says Arnould, Yol. 1, p. 247, abstracting 
this case, “  had an insurable interest to the extent 
of his general balance, and might recover, averring 
the interest to be in himself.”  In  Robertson v. 
Hamilton (14 East, 522), i t  is difficult to extricate 
the exact grounds of the decision. The interest 
was in  two counts alleged to be in the plaintiffs ; 
in the th ird  count, in Eisher, K idd and Co., the 
registered owners of the ship. The plaintiffs were 
consignees of the ship, and had made advances 
the amount of which is not disclosed in  the 
case. I t  was held that the plaintiffs might recover 
the fu ll value of the ship “ as trustees,”  i t  is said, 
“ for those interested with themselves in the 
whole.”  I f  the plaintiffs were entitled to recover 
as agents for Eisher, Kidd and Co., they recovered 
as for the legal registered owners. I f  they re
covered on the counts alleging their own interest, 
i t  may be that their advances, primd facie, and 
until the accounts were settled in equity, were
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equal to the whole value. Lord Ellenborough 
says The plaintiffs had an insurable interest as 
upon a hotchpot right.”  That, I  confess, I  do not 
understand. In  Irving v. Richardson (2 B. & Ad. 
193), the question was whether the assured had 
insured in fact, that is to say, had intended to in 
sure more than his own interest as mortgagee. 
I f  he intended to insure only that, he could keen 
only as much as his interest amounted to. I f  he 
had intended to insure both his own interest and 
that of the mortgagor, I  collect from the judgment 
of Littledale J., that, in an action on the policy, he 
muBt under the new Registry Acts have alleged 
interest both in himself and the mortgagor. 
“ Before the late Registry Act (6 Geo. 4 c. 110 s. 
45),”  he says, “ the mortgagee of a ship 
was in point of law the owner, and might 
insure to the fu ll extent of the ship’s value to 
the mortgagor as well as to himself. But 
by the statute the interests of mortgagor and 
mortgagee aro more distinctly severed than they 
formerly were.”  That says, in effect, that, when 
the mortgagee was legal owner, he could insure to
the fu ll value of the ship, though not beneficially 
interested to that extent; but now he was not 
legal owner, and could therefore insure and recover 
in his own name only to the extent of his bene
ficial interest. In  Sutherland v. Pratt (12 M. & W. 
17), it  is obvious that the bill of lading, indorsed 
generally to bearer, was delivered to the plaintiff, 
so that he was the legal owner of the goods. In  
Crowley v. Cohen (3 B. & Ad. 478), the plain- 
tins who were carriers and not the legal owners, 
were allowed to insure and recover the full value 
in their own name ; but i t  was on the ground that 
they were carriers, and were themselves liable for 
the full value. Speaking of this case, i t  is said in 
1 Phillips on Insurance, § 424, p. 234, “ This is in 
effect a re-insurance, as the carriers may be con
sidered to be insurers.”  In  1 Arnold on Insur
ance, 4th edit. p. 70, the cases of factors, con
signees and agents are treated of—“  There are 
different sorts of consignees ; some have a power to 
sell, manage and dispose of the property, &c.; 
others have a mere naked right to take possession ; 
others, again, though not instructed to sell, are 
yet interested in the property, as having a lien or 
claim upon it for their advances.”  As to mere 
naked consignees, i.e.f those only entitled to take 
possession, they have, he says, no insurable 
interest “  they have no legal property ; they are 
not beneficially interested.”  But, “  with regard, 
to consignees who have a lien or claim on the 
property in respect of advances, or commission- 
agents to whom it  is intrusted for the purpose of 
sale, or indorsees of the bill of lading to whom a 
general balance is due, there is no doubt they 
may effect an insurance on the property in their 
own names and on their own account to its whole 
value, and recover thereon, averring interest 
in themselves, at all events to the amount of 
their lien, claim or balance.”  I t  is true that 
he afterwards says, " As a general principle, 
there can be no doubt that consignees of goods, 
being in advance to the consignors or under ac
ceptances for them, may insure in their own 
name and on their own account to the fu ll value of 
the goods, and apply the proceeds of the policies 
to their own benefit, up to the extent of their 
claims in respect of such advances and acceptances, 
holding the residue in trust for the consignors.”  
For this proposition he quotes Carruthers v. Shed-

[0. P.

don (6 Taunt. 14), with which I  have already dealt, 
and the American case of De Forest v. The Fulton 
Insurance Company. The terms of the policy, 
which was a fire policy, are set out in 1 Phillips on 
Insurance, § 311, p. 177, and they were “  on goods 
as well the property of the assured as held by 
them in trust or on commission.”  I t  seems to me 
that this is no authority for Mr. Arnould's propo
sition as to consignees of goods on board ship who 
insure by a marine policy in the ordinary terms. 
And for the same reason the English cases on fire 
policies are no authority. The proposition may be 
correct i f  it  be applied to consignees under advance 
or acceptance, who are holders of bills of lading, 
and thereby legal owners of the goods mentioned 
therein. In  1 Phillips on Insurance (c. 3, s. 7, 
sub-sect. 309, p. 174), the law is thus stated : “  A  
consignee, factor, or agent, having a lien on goods 
to the amount of his advances, acceptances, and 
liabilities, stands in this respect (t.e., as to his 
insurable interest) precisely in the situation of a 
mortgagee. A  debt is due to him from his prin
cipal for which he holds the property as collateral 
security, and the property is at the risk of the 
principal, as the debt would still subsist though 
the property should be los t; and the excess over 
the proceeds of the goods would be still due to 
him in case of the proceeds being insufficient to 
satisfy his claim. He has, therefore, an insurable 
interest in the goods to the amount of his lien.”  
And in sect. 204 : “  I t  is a familiar doctrine that a 
party having a lien on a vessel or cargo under a 
contract for advances may be rightly considered as 
the special owner of them to the extent of those 
advances, and, as such, may protect himself by in 
surance ; and that a creditor to whom goods are 
assigned as collateral security, has an insurable 
interest in them not exceeding the amount of his 
debt.” To the elaborate note of Duer, n. 2, on sect. 
10, I  have already referred. In  vol. 2, p. 109, he 
says : “  My researches have not enabled me to dis
cover a single case in the English reports in which 
a consignee, on an averment of a sole interest 
in himself, has been permitted to recover beyond 
the amount of his own advances.”

I t  seems to me to follow from these autho
rities, and from principle, that a consignee, as 
such, has no insurable interest at all. “  To 
assert the universal right of a consignee to 
insure the entire property on the voyage of 
importation, is to assert that a valid insurance 
may be made by a person who has no title  or 
interest, legal or equitable, and no authority 
express or implied 2 Duer, p. 111. I f  i t  is 
necessary to bring in some advance, or some con
tract giving an interest, in order to give the con
signee a right to insure, it seems to me to follow 
necessarily, i.e., logically, that the insurable in
terest is limited to the amount of the advance, or 
to the amount of the interest under the contract. 
I t  cannot be that a consignee without personal 
interest cannot insure at all, and that a consignee in 
advance to the extent of 100i. can insure to 10,000Z.» 
and recover such an amount upon an averment 
that i t  is the interest he has. He has no such in
terest. I t  seems to me therefore, both upon principle 
and authority, that the plaintiffs in this case, being 
only consignees to sell, under advance, and with a 
contract right to earn commission, but not being 
the legal owners of the cotton, could only pro
perly insure, so as to recover in their own name, 
the 3000Z. for which they were liable on their
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acceptance, and any commission they would have 
earned by selling. I t  was urged that if that be the 
law, the plaintiffs could not-recover at all, because 
they intended to insure, not only their own interest, 
but also the interest of their correspondents. But 
Duer, vol. 2, p, 45, points out that, in Wolff v. Horn- 
castle “ the judgment of the court is an express 
decision that, where a policy is effected on behalf 
of the consignor, the consignee is at liberty to 
apply it  to his own use to the extent of his own in
surable interest, and that his claim is not answered 
by showing that, when he effected the insurance, 
he expected that i t  was to apply exclusively to the 
interest of the consignor.”  Moreover, i t  may be 
doubted whether the policy in this case could cover 
an interest of Bell and Co. or Cursondas Madhow- 
dass. A t the time it was effected, the plaintiffs 
had no authority, express or implied, to insure on 
their behalf, I t  may be, though I  think i t  unneces
sary to determine the point, that Watson v. Swann 
(11 C.B., N.S., 756) is an authority for saying that 
a policy cannot cover the interests of persons who, 
at the time of effecting it, are wholly unconnected 
with and unknown to the person effecting the in
surance. I f  the policy did not and could not 
cover the interest of Bell and Co. or Cursondas 
Madhowdass, the declaration on the policy, though 
made with intent to cover those interests, has no 
effect—Stephens v. The Australasian Insurance 
Company (ante, vol. 1, p. 458; 27 L. T. Rep. 
N. a. 585; L. Rep. 9 C. P. 18; 42 L. J., N. S„ 
12, C. P.)

As I  have come to the conclusion that the plain
tiffs can recover to the extent of their own in 
terest, and to that extent only, i t  seems to me 
unnecessary to determine the controverted ques
tion arising upon the third plea by way of traverse. 
1 doubt whether the distinction affirmed by Mr. 
Duer between the allegation of interest and the 
allegation with respect to the party for whom the 
contract of insurance was made, is sound. I t  may 
be true to say that Bell v. Ansley (16 East, 141) and 
Cohen v. Hannarn (5 Taunt. 101) do not necessarily 
overrule Page v. Fry (2 B. & P. 240). But most 
certainly in Cohen v. Hannarn Lord Mansfield in
tended to overrule i t ; and the reasons in favour of 
confining the allegations of interest are, it  seems to 
®e5 precisely the same as the reasons for con- 
fining the allegation as to the person on whose 
account the policy was made. I t  is equally objec
tionable to have a person interested on the jury, as 
to have a person who is a party to the contract. 
I t  is equally just that the defendant should have 
the opportunity of interrogating a party interested 
as a party to the action. The present case is a 
remarkable instance. I t  was of the utmost im
portance to the defendants, if  their suspicions 
J'vere well founded, to have the opportunity of in 
terrogating Bell and Cursondas Madhowdass.

I  am of opinion that tho rule should be made 
absolute to reduce the damages.

B ovill, C. J.—My brother Keating, who is also 
absent upon tho circuit, concurs in the judgment 
°t rny brother Brett, which I  have just read. The 
°°Urt being equally divided in opinion, the rule to 
enter the verdict for the defendants or to reduce 
he damages w ill be discharged, and the defen- 
ants w ill be at liberty to appeal to a court of 
rrpr- llule discharged.
Attorneys for plaintiffs, Parker and Clarice. 

^Attorneys for defendants, Walton, Buhb, and

C O U R T OF A D M IR A U T T .
Eeported by J. P. AsrinALi, Esq., Barrister-at-Law.

Friday, Nov. 14, 1873.
T he P hilotaxe .

Salvage—Termination of service—Place of safety— 
Right to reward.

Where a steam tug is engaged to render assistance 
to a ship aground in the night time, and succeeds 
in getting her off, and takes her to a safe anchor
age for the night, and lies alongside of her till 
morning, the salvage service does not end on the 
ship being anchored, but the steam tug is entitled 
to reward for the time she lies alongside the ship 
ready to render f  urther assistance if  required.

T his was an appeal from a decree of the judge of 
the City of London Court (Mr. Commissioner 
Kerr, in a cause of salvage instituted on behalf of 
the owners, master, and crew of the steam tug 
Palmerston, against the ship Philotaxe. On the 
night of the 16th A pril 1873, the Philotaxe got 
on to the Shoebury sand, at the entrance to the 
river Thames. The Palmerston came up and 
offered her services, and was engaged to render 
assistance and tow her up to London, but no price 
was agreed upon, as t.he master of the tug declined 
to name any sum, leaving the amount to be settled 
thereafter. The Palmerston made fast to the ship 
at about 11.30 p.m., but did not succeed in getting 
her off until 2.30 a.m. on the 17th April. In  getting 
her off the tug had to resort to clicking; that is, 
getting her hawser slack, and going ahead full 
speed, so as to give the ship a jerk. When the 
ship got off the sand, she was taken to an anchor
age off the Chapman Sand, and there she lay at 
anchor until 9 a.m. of the same day. The tug lay 
alongside of her until that time, and then towed 
her up to London.

The value of the ship and cargo was agreed at 
20001. The value of the tug was about 50001., and 
the plaintiffs claimed 601. for damage and demur
rage caused by the service. The defendants ten
dered 1101, and costs, which the plaintiffs refused 
to accept.

A t the hearing in the City of London Court, no 
separate claim was made for the towage from the 
Chapman to London, but the question of when the 
ship was brought to a place of safety, and when 
the service ended, was discussed, and the learned 
commissioner found, as a matter of fact, that she 
was anchored in a place of safety off the Chap
man ; that the weather was perfectly fine, and that 
nothing was wrong with the vessel; that the sal
vage service ended there; that the payment into 
court was sufficient; and he allowed the plaintiff 
his costs up to the time of tender, and the defen
dant his costs after the tender.

From this decree the plaintiffs appealed to the 
High Court of Admiralty.

Tne Admiralty Advocate (Dr. Deane, Q.C.) and 
W. Q. F. Phillimore, for the appellants.—The re
ward is insufficient on two grounds : First, because 
i t  does not include reward for the time during 
which the tug lay alongside the ship at the Chap
man, nor for the towage up to London, which was 
all part of one service, and ought not to be divided. 
Moreover, the ship might have been injured by 
grounding, and the attendance of the tug was 
necessary; the Chapman could not be considered 
a place of safety; secondly, the award does not 
take into consideration the amount of damage and
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demurrage, as that would leave only 50Z. for sal
vage, which is insufficient.

Butt, Q.C., and Charles Hall, for the respondent. 
—The result proved that the Chapman was a place 
of safety, and the service, therefore, ended there. 
The reward was sufficient. Towage was not 
claimed below, and cannot be claimed now.

Sir it .  P h illim ore .—This is an appeal from a 
decree of the learned commissioner of the City of 
London Court. There can be no doubt that a 
salvage service was rendered, and the only ques
tion is, whether tho amount awarded is sufficient. 
The Philotaxe was a full rigged ship of 370 tons, 
and having got on the sand clearly required steam 
assistance to get her off. The weather no doubt 
was fine, but was liable to change, and no vessel 
would be safe i f  left to lie on that sand. The tug 
was of considerable value and power, and did her 
work well, and the evidence has established that 
she was damaged by clicking, which operation was 
necessary to get the ship off the sand, and suc
ceeded in its object. The tug took the ship to a 
berth near the Chapman Sand. I t  was contended 
by the defendants that the service ended as soon as 
the ship was anchored off the Chapman, and so it  
was found by the learned commissioner. No doubt 
the towage from the Chapman to London, for 
which no claim seems to have been made in the 
court below, was rightly excluded in the award ; 
but it  appears that the tug lay by the ship all night, 
and that both were in no very safe position, lying 
in the neighbourhood of the Chapman. I f  the ship 
had been injured whilst aground, as she well might 
have been, or as her master might reasonably have 
supposed she was, the tug’s services would have 
been of great importance during the night, in case 
bad weather came on. This was no doubt the 
reason why the tug, at the request, or at least 
with the consent, of the master of the Philotaxe, 
lay by the latter all night. Hence, in the absence 
of evidence to the contrary, I  must hold that the 
service continued whilst the tug layby the ship 
during the night, and this I  am justified in doing 
upon the construction of the cases heretofore de
cided in this court. That being the case I  am of 
opinion that the amount of the tender was not 
sufficient. The damage and demurrage, even if  
they do not amount to the sum claimed by the 
plaintiffs, reduce tho reward given below to 
that to which the nature and extent of the ser
vice entitled the plaintiffs. I  shall increase the 
amount tendered to 170Z., but i t  must be under
stood that I  intend this sum to include, as I  consider 
I  have a right to include, the 10Z. claimed for tow
age service from the Chapman to London. I  shall 
allow the appellants their costs.

Solicitors for the appellants Lowle.ss, Nelson, and 
Jones.

Solicitor for the respondent, Thomas Cooper.

Tuesday, Nov. 18, 1873.
T he N e l l ie .

Salvage—Engagement to render assistance—Signals 
of distress—Uncompleted service—Bight to re
ward.

Where a steamship hus been engaged to render 
assistance to another in distress by towing her 
to a place of safety, and after several hours’ 
towing, the ships are parted by no fault of the 
salvor, and the conduct of the ship in distress

[ A dm .

leads the salvor to the honest belief that his services 
are no longer required, and there,upon the latter 
proceeds to his own destination, he is not thereby 
deprived of his right to salvage reward, but upon 
the other vessel arriving safe in port by her own 
exertions, may proceed' against her in request of 
the services actually rendered.

T his  was a cause of salvage instituted on behalf of 
the owners of the Bussian ship Lazareff, against 
the English ship Nellie, cargo and freight, and 
against the owner of the Nellie intervening. Before 
the arrest of the ship the cargo had been sold out 
of the jurisdiction, and could not be proceeded 
against.

The Nellie was a screw steamer of 648 tons 
register, and 95 horse power nominal, manned by 
a screw of twenty-one hands, and at the time of the 
services was bound on a voyage from Kustendje 
to Falmouth, with a cargo of grain: the value of 
ship and freight was 13.378Z. The Lazareff was a 
screw steamer belonging to the port of Odessa, of 
1650 tons gross, and 1300 tons nett register, and 
had a crew of forty-nine hands; she was bound 
from Odessa to Antwerp with a cargo of grain; 
the value of the ship was 50,0001, of her cargo 
25.000Z. On the 4th Feb. 1873, at about 9 a.m., 
the Nellie was in the Bay of Biscay, about 50 miles 
from Ushant and 120 miles from the Lizard. She 
had lost her foremast, and her starboard boiler 
was leaking, so that the fires under i t  had to be 
extinguished, and she could only use her port 
boiler. She was under sail and steam, but was 
making slow progress, and as the weather was bad 
her master signalled for assistance. The signal 
used was that of Maryatt’s Code, signifying “  in 
distress and want assistance.”  In  reply to this 
signal the Lazareff came up ; both vessels lay to 
and were made fast with two hawsers. The Lazareff 
then commenced to tow the Nellie towards Fal
mouth, at the request of the master of the Nellie. 
About half an hour after the Nellie signalled to be 
towed to Plymouth, and the course was accordingly 
changed. Shortly after one of the tow lines broke, 
and then two others were made fast, and the two 
vessels went ahead t i l l  about 9.30 p.m., when all 
three tow lines parted. The Lazareff went ahead 
slow, getting in the tow lines ; the Nellie 
meanwhile passing her. The Lazareff burnt 
blue lights, which were answered by the Nellie 
by other blue lights. The Lazareff followed 
the Nellie until 3 a.m. on the morning of 
the 5th Feb., and then went up to her. The 
Nellie had then ceased to burn blue lights for some 
time, and when the Lazareff got up, the Nellie 
shut out her side light, which had been visible, and 
went ahead, and did notask for further assistance. 
Meanwhile the hawsers had been got on board the 
Lazareff, and one had the appearance of having 
been cut in two. The master of the Lazareff 
thereupon judging that his services were no longer 
required, altered his course and proceeded on hi* 
voyage to Antwerp. The Nellie proceeded to 
Falmouth, where she arrived iu  safety at about 
10 a.m. on the 5th Feb.

The Lazareff had towed the Nellie for about 
twelve hours, and had remained already to render 
further assistance for six hours more. In  respect 
of these services her owners, master, and crew 
claimed salvage reward. In  answer to this claim> 
the defendants set up that the master of the 
Lazareff agreed to tow the Nellie to Falmouth, but 
had failed to complete his engagement, and that he

T he N e l l ie .
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did not do his utmost to complete i t ; and they 
submitted that there was no salvage service.

Butt, Q.C. (Phillimore with him), for the plain
tiffs.—Where a ship, in answer to signals of dis
tress, renders salvage service, which Bhe fails to 
complete through no fault of her own, she is 
entitled to reward. There is no fault to be a ttri
buted to the plaintiffs here. The acts of the 
defendants caused the Lazareff to continue on her 
Voyage, and hence we are entitled to reward.

The Undaunted, LuBh, 90; 2 L. T . Eep. N. S. 520.
Clarkson (Webster with him), for the defendants. 

—There is no distinction in an agreement of this 
kind, whether made on sea or land. Where a man 
undertakes to perform a service, he must perform 
i t  all or can have no claim. The cases only decide 
that where a salvage is completed by third per
sons, those who rendered the first services, but did 
not complete, are entitled to share. There was no 
completion of the service here at all. The ship was 
left in the Channel, the engagement being to tow 
to Falmouth. Even if there was no express agree
ment as to place, an agreement to tow to a place 
° f  safety w ill be implied by salvage law. Hence 
the contract has not been performed, unless the 
Plaintiffs were exonerated from the performance 
by those on board the Nellie, and no such exonera
tion took effect, because the Nellie continued to 
burn blue lights. [S ir R. P h illim o r e .—You ad
mit that the Russian bond fide believed that her 
services were not wanted. She has rendered ser
vice for eighteen hours; is she to have no reward P] 
”  ■ithout completion of the service there can be no 
claim to payment. [S ir R. P h illim o r e .—What 
shows the agreement P] The evidence establishes 
an agreement to tow to Plymouth; and even i f  he 
bond fide believed that we no longer required his 
services, but was mistaken, he must suffer for his 
mistake, and cannot recover. I t  lies upon the 
Plaintiff to show exoneration.

Ik- F. O. Phillimore, in reply.
Sir R. P h illim o r e  (after stating the facts).—I t  

uas been argued by the defendants that there was 
a bargain made by the master of the Lazarejf to 
take the Nellie to Plymouth, or at least to a place 
° ‘ safety. I  cannot, however, think that this is a 
conclusion which the premises warrant. I t  cannot 
ue said that there was any absolute contract at all 
to tow to any particular place. There can be no 
doubt that Falmouth was the Nellie’s destination, 
out i t  was at no time agreed that she should be 
aken there; in fact, the ouly understanding be- 
Ween the parties was, that assistance should be 

8>ven. Although it  is true that in these cases 
here is usually a tacit contract that the Bhip shall 
® taken to a place of safety, and that contract 

must in the first instance have existed in this case, 
here was on the other hand no express contract 
°T?k° anything.

Phe facts are undisputed, in so far as they 
&how that the Lazareff went to the Nellie in 
hswers to signals of distress, and duly per- 
rmed the services required of her up to a 

Retain point, when she left the Nellie, supposing 
c.c services to be no longer required, i t  is ad
dled that no moral blame attaches to the Russian 

jUip for leaving the Nellie, and that in so doing 
k r master acted as he thought was for the 
Mth Relieving that his services were dispensed 

m I t  was argued, however, that the master of 
N e lU Zareff  was misfuken in supposing that the 

Me no longer required his services, and that the

consequence of this mistake being that the service 
was not completed, the Lazarejf loses her right to 
reward, although there had been in the first in
stance an actual request to render assistance. Now, 
in the case of The Undaunted (Lush, 90: 2 L. T. 
Rep. N. S. 520), my learned predecessor said:— 
“  there is a broad distinction between salvors who 
volunteer to go out and salvors who are employed 
by a ship in distress. Salvors who volunteer go out 
at their own risk for the chance of oarning reward; 
and if they labour unsuccessfully, they are entitled 
to nothing ; the effectual performance of salvage 
service is that which gives them a title  to salvage 
remuneration. But i f  men are engaged by a ship 
in distress, whether generally or particularly, they 
are to be paid according to their efforts made, 
even though the labour or service may not prove 
beneficial. Take the case of a vessel at anchor in a 
gale of wind, hailing a steamer to lie by and b8 ready 
to take her in tow, i f  required; the steamer does so; 
the ship rides out the gale safely without assistance. 
I  should, undoubtedly, hold in such a case that the 
steamer was entitled to salvage reward; the 
quantum to bo determined by the risk encountered 
by both vessels, the value of the property at 
hazard, and the other circumstances of the case. 
The engagement to render assistance to a vessel 
in distress, and the performance of that engage
ment, so far as necessary, or so far as possible, 
establish a title  to salvage reward.”

Now it  was no fault of her own that the 
Lazareff went away after the breaking of the 
hawsers. She stood by the Nellie for some 
time, burning blue lights, and I  do not con
sider that the statement of the plaintiffs is 
at all exaggerated, where it  shows that efforts 
were made to render further assistance. I t  has 
been proved that theNellie got ahead of theLazareff, 
and although lights were burnt, did not wait for 
the latter to come up. Moreover, when the Lazareff 
did come up, the Nellie altered her course, and 
stood away for Falmouth, which may have deceived 
the Lazareff. I  consider that the master of the 
Lazareff arrived upon the facts at the honest con
clusion, after the lights ceased burning, that he 
was no longer wanted, and thereupon went on to 
his destination.

I  cannot then agree with the contention 
that upon these facts there is no salvage due. 
There was a manifest engagement to render 
assistance, and assistance was rendered, for 
which the plaintiffs are entitled to be paid. The 
case comes within the sensible remarks of Dr. 
Lushington, in the case I  have cited. There was 
no mala jides on the part of the plaintiffs; their 
services were actually beneficial, and they are 
therefore entitled to remuneration. I  shall award
3001., with costs.

Proctor for the plaintiffs, H. O, Stokes.
Solicitor for the defendants, T. Cooper.

Nov. 18 and 19, 1873, and R. 4 Ad. and Ec. 157.
T h e  R io  L im a .

Taxation of costs—Ship under arrest of Nigh Court 
and County Court—Possession fees.

Where a ship, already under the arrest of the Nigh 
Court of Admiralty, is arrested in an admiralty 
cause instituted in a County Court, the plaintiffs 
knowing of the previous arrest, and that cause is 
afterwards transferred to the Nigh Court, the pos-
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session fees charged by the high bailiff in respect 1
of the County Court arrest mill not be allowed by
the High Court upon taxation of plaintiff’s costs. 

T his was an objection to the reg is tra r’s taxation of 
costs in  a cause of necessaries, in s titu te d  against 
the ship Bio Lima.

The cause was originally instituted in the 
County Court of Northumberland, under the 
County Courts Admiralty Jurisdiction Act 1868, 
sect. 3, and a warrant of arrest was issued out of 
that court. Previous to the institution of this 
cause, two other causes, one of mortgage and the 
other of possession, had been instituted in the 
High Court of Admiralty, and in these two causes 
the ship was arrested by the deputy of the marshal 
of the High Court, on the 10th March 1873. On 
the same day, but at a later hour, the ship was 
also arrested by the high bailiff of the County 
Court in the cause of necessaries. A t the time of 
this arrest, the warrant of the High Court was 
affixed to the mast of the ship, and the marshal’s 
deputy gave notice to the man in possession, on 
behalf of the high bailiff, that the ship was already 
under the arrest of the High Court. The high 
bailiff, however, remained in possession until the 
22nd April 1873. On the 21st April 1873, an ap
plication was made by the plaintiffs to the High 
Court to transfer the cause of necessaries from the 
County Court to the High Court, and in support 
of the application an affidavit, made by the plain
t if f ’s solicitor, was filed, stating that at the time 
of the institution of the suit other suits had already 
been instituted in the High Court, and that the 
High Court had in those suits arrested the ship. 
On this application, the cause of necessaries was 
transferred to the High Court, and according to 
the practice of the H igh Court, was again there 
instituted hy prcecipe. On the 22ud A pril the ship 
was released by the high bailiff of the County 
Court, and the plaintiffs filed in the registry of the 
High Court a caveat against the release of the 
ship, which continued under arrest in  the other 
suits above mentioned. Appearances were duly 
entered in this suit for certain owners of the ship. 
On the 29th April the plaintiffs applied to the 
court to order the arrest of the ship in the cause of 
necessaries; but this the judge refused to do, 
holding that a caveat was sufficient so long as the 
arrests in the other suits held good; (see The 
Bio Lima, 28 L  T. Rep. N. S. 775; ante, p. 
34) On the 3rd May the plaintiffs withdrew 
the caveat against the release, the cause on neces
saries having been settled for an agreed sum and 
taxed costs. The plaintiffs’ costs were accord
ingly taxed, by the registrar, and in the bill of 
costs, among the outport charges, there appeared 
an item, “  Paid high bailiff’s bill for arrest, pos
session, and maintenance, 16i. 13s. 6A.” This 
charge covered the period from the arrest of the 
ship on the 10th March to the release on the 22nd 
April. This was disallowed by the registrar, on 
the ground that at the time the warrant was 
served the ship was already under the arrest of 
and in possession of the High Court, and that, it 
being the practice of the marshal only to charge 
one set of possession fees, some arrangement pro
ducing the same result ought to have been made. 

The defendants had in the first instance ob
jected to the double possession, and the following 
letter was written to the high bailiff of the 
Northumberland County Court by the defendants’ 
solicitor :—

6, Copthall-court, London, E.C.
March 20, 1873.

Rio Lima.
Sir,—I  am informed by the marshal of the Court 

of admiralty that a person has been put on board this 
steamer at the instance of a suitor in your County Court. 
The vessel is under arrest in three suits instituted in the 
Admiralty Court, and the expense incurred in keeping 
the man above referred to on board will not be allowed 
as an item in the account sales upon the sale of this 
vessel. I  will undertake that before the vessel is re
leased due notice shall be given to yon, so that if it is 
considered advisable so to do, possession may be taken 
by the plaintiffs in your court; but if, notwithstanding 
this, the man is continued on board, the additional ex
pense occasioned by his remaining there will have to be 
borne by those who instruct him.—Yours truly,

To the H igh Bailiff. R o w l a n d  M il l e r .
The plaintiffs’ solicitors replied as follows :— 

Newcastle-on-Tyne, March 21, 1873.
Rio Lima.

Dear Sir,—Your letter to the high bailiff of the County 
Court of Newcastle has been handed to us, as the plain
tiffs’ solicitors in the County Court. We find there are 
five arrestments against the ship and cargo, of which 
ours is only the third, and under such circumstances _we 
cannot accede to your request and withdraw possession. 
—Yours truly, I n g l b d e w  & D a g g e t t .

Rowland Miller, Esq.
To this taxation the plaintiffs objected, and 

gave notice of motion to review.
Phillimore, for the plaintiffs, in support of the 

motion.—The County Court was bound to arrest 
and to hold. Having no knowledge that there 
were suits already instituted in the High Court, 
the plaintiffs were bound to institute in the County 
Court, on account of the amount of our claim. We 
were entitled to institute a cause in rem., under the 
County Courts Admiralty Jurisdiction Act 1869 
(32 & 33 Viet. o. 51), and without doing so we had 
no means of preserving our lien for necessaries. 
The object of the arrest is for the purpose of keep
ing the property within the jurisdiction of the 
court: (see Williams and Bruco Admiralty Prac
tice, supp., p. 26, rule 15.) This shows that the 
arrest must be continued. The arrest is not for 
the purpose of ousting the marshal, but in order 
to hold concurrently. I f  the marshal found the 
sheriff in possession of a ship, he would not with
draw, but would also enter into possession. Where 
there are several claims against a ship, those en
titled to priority of decree are entitled to priority 
of payment out of the proceeds; hence, if  the ship 
were released, no decree could he got against her, 
and the plaintiff would allow the other creditors to 
take priority. Moreover, the bailiff was entitled 
to hold the ship until the payment of his own fees :

The North American, Swab. 466; _
County Court Admiralty Jurisdiction Rules; Rule 

20, Williams & Bruce Adm. & Pr. supp., p. 27.
We could not have compelled the bailiff to w ith
draw without payment of his fees , nor was he 
entitled to do so without a formal release, which 
only takes place on abandonment of suit, or on a 
decree of the court against the plaintiff. In  either 
case the bailiff would have his fees; but we could 
not be expected to abandon, having a good claim. 
The Rules do not seem to have contemplated that 
the ship might be under the arrest of several 
person« at one time in  different courts, but the 
plaintiffs ought not to suffer for that. The fee3 
have been paid to the bailiff, and i f  we had not 
transferred to this court, the bailiff would have 
been paid everything by the County Court.

Clarkson, for the defendants, contra.—The ship 
ought not to be in the possession of two persons
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at one time. The plaintiffs were not bound to go 
to the County Court. I t  has often been held that 
when a ship is under arrest in the High Coart, any 
person having a cause of action, however small, 
may sue in that court— in fact, ought to sue here 
to prevent confusion. Suppose this court ordered 
the ship to be brought round to London in charge 
of the marshal, would he have to bring the high 
bailiff of the County Court with him out of 
jurisdiction of the County Court? This clearly 
shows that there can only be one valid possession, 
and that the arrest of this court supersedes that of 
the County Court. The plaintiffs must have known 
that the ship was under arrest by the marshal, 
and ought at once to have transferred the causo 
here. The taxation is a matter in the discre
tion of the registrar, and this discretion has for 
the above reasons been rightly exercised.

Phillimore, in reply.—The ship was arrested on 
both suits on the same day, and we had no means 
of knowing of her previous arrest t i l l  we took 
possession. We are at least entitled to possession 
fees for one day. Cur. adv. vult.

Nov. 19.—Sir R. P h illim o r e .—This is an ob
jection to the disallowance of one item in the tax
ation of the plaintiffs’ cost by the registrar. That 
item consists of the high bailiff's charges for 
possession of the vessel Bio Lima during forty- 
tour days, from March 10th to A pril 22 nd, under 
a warrant issued from the County Court of North
umberland ; the amount disallowed is 16f. 13s. 6d. 
A t the time this warrant was served the Bio 
Lima was already under arrest under two warrants 
from this court, and in possession of the marshal’s 
deputy. Both these warrants had been served at 
an earlier hour on the same day (the 10th of March 
in this year) on which the County Court warrant 
was served. These warrants had been issued on 
the 7th and 8th March; the return showed that 
they were served in the usual manner by affixing 
the warrant, and afterwards the copy to the mast 
of the vessel. The vessel was subsequently arrested 
by warrants from this court in three other Buits, 
namely, in a cause of possession on the 18th of 
March, of master's wages on the 21st of March, of 
co-ownership on the 29th of May. For holding 
possession of the vessel in all these five causes, 
the marshal has charged only one set of possession 
fees,

I  am by no means prepared to say that, if  
fhe County Court arrest had been first in order 
of date, the subsequent arrest by the Superior 
Lourt would not have dispossessed the officer of 
the inferior court. But here the question is, 
whether it  was necessary or justifiable that whilst 
the ship was thus in the custody of the Superior 
Court, a second person should have been placed, 
Under the County Court warrant, in possession of 
the ship. The practice of this court with respect 
to cases in which proceedings have been taken in 
this court and in the County Court has been 
fstablished for some time. In  such cases I  have 
'^variably exercised the power given me under 
he statutes of transferring all the proceedings to 
his court, thereby,I believe,saving much expense 

und delay to the suitors. The plaintiff ought to 
ave been, and must have been aware of this 

Practice ; and they applied on the 21st April to 
,, 18 court for an order to remove the suit from 

6 County Court into this court. The order was 
granted. This course should have been taken in 
he first instance.

V ol. II . ,  N.S.

[Q. B.

Moreover, an arrangement to avoid the ex
pense of this double possession might easily 
have been made with the custom-house officer 
who acts as the deputy of the marshal on these 
occasions. He might have been instructed by 
the plaintiffs, in the event of the vessel being 
released from the warrants of the H igh Court of 
Admiralty, to retain her under the County Court 
warrant. The marshal has shown me a letter 
from his deputy, dated March 25th, in which is 
this paragraph—“  I  have given notice to the party 
on board under the County Court Admiralty ju ris
diction process, that the vessel was before he was 
placed on board, and still remains under arrest 
under an Admiralty warrant; ”  and in the affi
davit sworn by the plaintiffs’ solicitor at New
castle, I  find this paragraph—“ I  have been in 
formed and verily believe that previous to the in 
stitution of the suit in the County Court at New
castle, that three different suits had been ins ti
tuted in this honourable court, and the said court 
was and still is in possession of the said vessel.”

I  am of opinion that the plaintiffs were bound to 
know that the vessel was in possession under the 
warrant of this court, and, moreover, that the fact 
was distinctly brought to their notice by the cor
respondence which is set out in this case a month 
before they applied to transfer the cause, and that 
the charge for possession fees for forty-four days 
under the County Court warrant was rightly dis
allowed by the registrar. I  agree with the obser
vations that the County Court Acts were not drawn 
with due care or perhaps adequate knowledge of 
the practice of this court, but that is no reason 
why I  should put such a construction upon them 
as would result in the defendant being made to pay 
a double set of fees to the plaintiffs for the deten
tion of his vessel in a case where no concurrent 
possession was necessary. I  dismiss the motion 
with costs.

Solicitors for the plaintiffs, Ingledew, Ince, and 
Greening.

Solicitors for the defendants, Bowland Miller, 
Simpson and Culling ford.

C O U R T o r  Q U E E N ’S B E N C H .
Reported by J. Shobtt and M. W .  M cK e l l a r , Esqra., 

B arria te rs-a t-Law .

Friday, Nov. 7, 1873.
T he R iver  W ear  Commissioners v . A damson

AND OTHERS.

Damage to sea wall by vessel—Damage the result of 
stress of weather— Vessel abandoned by crew at 
the time—Liability of owner of vessel—The Har
bours, Docks, and Piers Clauses Acts 1847 (10 & 
11 Viet. c. 27), 8. 74.

The owners of a vessel, which the crew have left 
owing to stress of weather, are answerable, under 
sect. 74 of the Harbours, Docks, and Piers Clauses 
Act (10 & 11 Viet,, c. 27) for damage done to a sea 
wall, of ter the crew have left her.

I n th is  case, which was tr ie d  at the last D urham  
assizes before Quain, J., a ve rd ic t was entered fo r 
the p la in t if f  fo r an am ount to be settled by an 
a rb itra to r, leave being reserved to  the defendant 
to  move to enter a verd ict, o r fo r a nonsuit.

The action was brought to recover damages for 
an injury done by the defendant’s vessel to the sea 
wall of the port of Sunderland, the property in 
which is vested in the plaintiffs. The defendants’

L
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vessel, meeting with bad weather, made for the 
harbour of Sunderland, but grounded near the sea 
wall, and her crew were then taken off from the 
vessel. Some time after the crew had left the ves
sel, the tide rose, and the vessel was driven 
gradually against the sea wall, to which in jury was 
thereby done.

Hollcer, Q.C. (with him Greenhow) now moved 
in  pursuance of the leave reserved. Sect. 74 of the 
Harbours, Docks, and Piers Clauses Act 1847 (10 & 
11 Vic., c. 27) enacts that “ The owner of every vessel 
or float of timber shall be answerable to the under
takers for any damage done by such vessel or float 
of timber, or by any person employed about the 
same, to the harbour, dock, or pier, or the quays 
or works connected therewith, and the master or 
person having charge of such vessel or float of 
timber, through whose wilful act or negligence any 
such damage is done, shall also be liable to make 
good the same; and the undertakers may detain 
any such vessel or float of timber until sufficient 
security has been given for the amount of damage 
done by the same; provided always that nothing 
herein contained shall extend to impose any lia
b ility  for any such damage upon the owner of any 
vessel where such vessel shall, at the time when 
such damage is caused, be in charge of_ a duly 
licensed pilot, whom such owner or master is bound 
by law to employ and put his vessel in charge of. 
This enactment points to the case of in jury done 
by a vessel which, at the time the injury is done, 
is under the control of some one, and not to such 
a case as the present, where the vessel, at the 
time, was abandoned by her crew. This view is 
confirmed by the words that “  the master or per
son having charge of such vessel or float of timber 
through whose w ilfu l act or negligence any such 
damage is done, shall also be liable to make good 
the same.”  [B lackburn , J.—The vessel in the 
present case must have been actually in charge of 
some one ; i t  was not a derelict.] I t  was practi
cally a derelict. I t  cannot have been the intention 
of the Legislature to make the owners of a vessel 
liable in case of such an inevitable accident. 
[B lackburn , J.—I  entertain a suspicion that the 
Legislature never had in their contemplation such 
a case as the present. But i f  your contention is 
correct, then the case of Bonnis y. Tovell (L. Rep. 
8 Q. B. 10; 27 L. T. Rep. N. S. 482) was i l l  de
cided. There this court was compelled to hold that 
sect. 74 applies to cases of damage done to a pier 
bv a vessel through inevitable accident caused by 
stress of weather.] The present case is distinguish
able from Dennis v. Tovell in  this, that the vessel 
here was not under the control of any one at the 
time the damage was done. [B lackburn , J. lhe 
vessel was clearly not a derelict; and I  do not 
think that the fact of having been grounded makes 
a difference. I  shall be very glad if a court of error 
can put a different construction on the 74th section 
from that which we have felt bound to put upon 
i t ; and for that purpose we w ill give the defend
ants leave to appeal if they wish to do so.]

Buie refused.
Attorneys for defendants,/ohnson and Weath erall, 

for Haswell, Sunderland.

C O U R T OP C O M M O N  P L E A S .
Beported by H, F. P o o l e y  and J o h n  B o s e ,  Esqrs., 

Barristers-at-Law.

Nov. 10 and 13,1873.
J ollifpe and another  v . W allasey L ocal B oard.
Obstruction to tidal river—Negligent exercise of 

statutory powers—Omission to indicate obstruc
tion by sufficient buoy—Notice of actioti.

By a local Act the defendants were authorised to 
construct in conformity with certain deposited 
plans, “ and upon the lands delineated upon the 
said plans,” a pier or landing stage, “  together 
with such oilier works and conveniences in con
nection therewith,” as they should from time to 
lime think fit. Before the 'landing stage was com
menced plans of the proposed works were to be 
deposited at the Admiralty for approval. The 
local Act was to be executed “  subject to the powers 
and provisions” of the Public Health Act 1848, 
sect. 139 of which requires notice of action “for 
anything done or intended to be done” under the 
provisions. The defendants deposited plans 
(differing in extension from the plans under the 
Act) which received the approval of the conserva
tors of the river, representing the Admiralty, and 
constructed the landing Stage in conformity there
with. The landing stage was a floating one, and 
was moored by anchors lying in the bed of the 
river. The position of the anchors was indicate d 
by a buoy, which, being carried down by the tide, 
became concealed from view. One of the anchors 
becoming displaced, stove in and swamped a vessel 
of the plaintiffs which was lawfully navigating 
the river.

Held (1), that the anchor, although placed where it 
was for the benefit of thepublic,was an obstruction 
which the defendants could not have created with
out statutory authority, and was a nuisance to the 
river ; (2) that the defendants were guilty of neg
ligence in their management of the buoy, but (3) 
that inasmuch as the plans had received the 
approval of the Admiralty, such approval was 
tantamount to the sanction of the Act, so as to en
title the defendants to statutory notice of action. 

Notice of action must be given in a case of non
feasance, just as much as in a case of mis
feasance.

Per Denman, J., Reg. v. Russell (6 B. Sr C. 066) 
is overruled by Reg. v. Ward (4 Ad. Sr 2?. 384.) 

T h is  was an aotion for obstructing a navigable 
river, whereby a vessel of the plaintiffs was 
swamped.

The declaration stated that the defendants hau 
constructed, and were in possession, and had the 
management of a certain landing-stage, called the 
New Brighton Landing Stage, upon a certain 
public navigable tidal river, and defendants 
sunk, placed, and kept, in and upon the bed ot 
the said river, at a part thereof where i t  was 
navigable, a certain anchor of the defendants, 
attached by a cable to the said landing stage, 
which said anchor was covered with water and 
wholly concealed from view, and in such a position 
and at such a depth, that vessels in navigating 
the said river, and passing in and along and over 
the said place where the said anchor was so sunK 
and placed as aforesaid, without having notice ot 
the said anchor being so sunk and being in the 
said place, would be and were in great danger o 
striking against the same, and of being thereby 
damaged, and while the said anchor was so suns,
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&o., no notice was given nor any proper pre
caution taken by the defendants to guard against 
the said danger to vessels lawfully navigating the 
said river, and passing in, along, and over the said 
place where the said anchor was so sunk, and by 
means of the premises a vessel of the plaintiffs, 
while lawfully navigating the said river and pass- 
ing in, along, and over the said place, struck 
against the said anchor and was swamped.

The second count charged that the anchor became 
in a dangerous position, whereby vessels navigat
ing the river and passing over the place where the 
anchor was sunk wero in danger of striking 
against the same, whereof the defendants had 
notice, yet the defendants wrongfully and negli
gently allowed the said anchor to be, and kept 
the same for a long and unreasonable time in, the 
said dangerous position.

The th ird count charged that by the Wallasey 
Improvement Act 1864, i t  was enacted that the 
defendants, subject to the provisions of the said 
Act and the statutes incorporated therewith, 
might construct certain works according to cer
tain deposited plans, and among the said works a 
certain pier or landing stage at New Brighton, 
with all such jetties, &c., and conveniences, as the 
defendants should from time to time th ink fit, and 
that previously to commencing the said pier, the 
defendants should deposit plans at the Admiralty 
Office for approval, and should not extend or alter 
the said works without the like approval, and that 
the defendants did deposit such plans, whereto the 
approval of the Admiralty was signified, yet the 
defendants did not construct the said pier in 
accordance with the said approval and the said 
Act of Parliament, but so that the same deviated 
from the line or situation thereof shown on the 
deposited plans, beyond the limits of deviation 
shown on the said plans, without the defendants 
having obtained such like approval to such devia
tion, and by reason of so doing placed and kept 
the anchor as in the first count mentioned, and 
omitted to give notice and to take percaution as in 
the first count mentioned.

'Itm  fourth count charged the same matter as 
the third count, omitting all mention of the ap
proval of the Admiralty Office.

The material pleas were Not guilty by statute 
11 & 12 Yict. c. 73, s. 139, a public A c t; and 
-11 & 22 Viet. c. 63, s. 4; 27 & 28 Viet. c. 117, s. 2, 
and 30 & 31 Viet. c. 132, s. 5.(a)

(«) The following are the material parts of the enact- 
^ents referred to in the plea :
R I 1 & 12 Viet. c. 63 (the Public Health Act 1848),

139 : “ No writ shall be sued out . . .  for anything 
one or intended to be done under the provisions of the 

f* * * * 5ot> until the expiration of one month next after notice 
of Wr,4'n8 • • • dearly and explicitly stating the cause
* a°tion . . . and every such action shall be brought or 
ommonced within six months next after the acousal of 

me cause of action.”
IRaô  Viet. c. Ixiii. (the Wallasey Improvement Act 
Rn j  s' ^ : “■ ^ “s Act shall be executed by the Local 
Pntv acoording to the powers and provisions of the 
, ,  ho Health Act 1848, and of the several Acts sup- 
h> itu * thereto,_ or otherwise relating to the public 
nr ,and from time to time in force within the limits 
ot this Aot.”
cn?7,& 28 Viet. e. exvii. s. 2 : “  This Act shall be exe- 

, by the Local Board, subject to the powers and 
Provisions of the Public Health Aot 1848.”
A„.i Viet. e. cxxxii. (the Wallasey Improvement
^  1^67), s. 5: “ This Act shall be exeented by the

Board, with the powers and indemnities, and
eordiDg to the provisions of the Public Health Aots.”

And to the first count that the defendants did 
what was complained of by virtue of their powers 
under the Wallasey Improvement Act 1864, and 
the Acts incorporated therewith.

The cause came on to be tried before Kelly, C.B., 
at the Liverpool Summer Assizes 1871, when a 
verdict was found for the plaintiffs by consent for 
lOOOi. (the full amount claimed), subject to be 
reduced or vacated, and instead thereof a verdict 
for the defendants, or a nonsuit, to be entered 
according to the decision of the court upon the 
following case (stated by an arbitrator (Mr. H ig- 
gin, Q.C.); the court to bo at liberty to draw 
inferences of fact.

Case.
1. The plaintiffs are the owners of steam-tug 

boats plying for hire within the port of Liverpool, 
and were on the 15th June 1870, the owners of a 
certain steam tug boat called the Lioness.

2. The defendants were possessedof acertain pier, 
bridge, and landing-stage at New Brighton, which 
said bridge at one end thereof was and is attached 
to the said pier, and at the other end thereof was 
and is attached to the said landing stage, which 
said landing stage and bridge rose and fell, and 
still rise and fall with the tide. The said pier was 
and is constructed of piles screwed down into the 
soil of the river, Mersey between high and low 
water mark, and the whole of the said pier was 
and is above low water mark of ordinary spring 
tides. The said bridge did not and does not rest 
upon or touch the soil or waters of the said river 
Mersey, and the greater part thereof in length 
was and is above low water mark of ordinary 
spring tides; the remaining part thereof was and 
still is suspended to the said landing stage below 
low water mark of ordinary spring tides, and the 
whole of the said landing stage which was and 
still is moored by anchors fixed into the bed of the 
river, floated and still floats upon the waters of 
the said river below low water mark of ordinary 
spring tides, and certain anchors which moored 
the said landing stage were and are still fixed into 
the bed of the said river outside the line of the 
Baid river, and below low water mark of ordinary 
spring tides. The river at the locus in quo runs 
north and south, and the landing stage, which is 
204ft. long and 30ft. 6in. wide, was and still is 
moored in the said river lying north and south.

3. 5 & 6 Viot. c. 110, 21 & 22 Viet. e. 63, 27 & 
28 Viet. c. 177, 30 & 31 Viet. c. 132, and all other 
Acts relating to the port of Liverpool and to the 
Mersey Lock and Harbour Board, a copy of the 
plans deposited under 27 and 28 Viet. o. 117, a plan 
of the said pier, bridge, and landing stage, show
ing the low water mark of the river at ordinary 
spring tides, and also the true position of the old 
and now disused slip as distinguished from its 
false position as shown in the parliamentary plan, 
a general plan showing the whole of the bridge, 
landing stage, and approaches, and a plan of the 
mooring of the said landing stage, signed by 
Admiral Evans, acting conservator, are to be 
taken as part of the case, (a)

(a) The following are the material parts of the Aots
referred to :

5 & 6 Yict. c. ox. By sect. 1 the conservancy of the
Mersey, as the same is vested in Her Majesty in right
of Her Crown and of Her Duchy of Lancaster, or in the 
Lord High Admiral or commissioners for executing the 
officê  of Lord High Admiral, but not further or other
wise,” is vested in three commissioners, who by sect 2
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4. [This paragraph, having set out in fu ll the 
appointment of Admiral Evans as Acting Conser- 
vator of the river Mersey, under the powers and 
for the purposes of 5 & 6 Viet. c. ex., proceeded 
as follows “  The plans for the construction of 
the said pier, bridge, and landing-stage, as also the 
plan showing the mode in which the landing-stage 
was to be moored, were all of them duly approved 
by the commissioners for the conservancy of the 
river Mersey, and by the Lord High Admiral or 
the commissioners for executing the office of Lord 
H igh Admiral of the United Kingdom, on the 1st 
Nov., 1865.” ] .

5 No such notice as mentioned in o & o Viet. c. 
cx„ s. 6, was sent to the clerk of the peace for the 
county of Chester and borough of Liverpool, and 
no Parliamentary plans were deposited with the 
clerk of the peace for the borough of Liverpool, nor 
was any notice given to him. Though Parliamen
tary plans were deposited with the clerk of the 
peace for the county of Chester, no notice was de
posited therewith. . .

6. The only mooring anchor which is important 
in this case was laid out with an iron chain from 
the south end of the said landing-stage, in a south
easterly direction, in a part of the bed of the river 
Mersey, below low water mark of ordinary spring 
tides, and over which vessels navigating the said 
river used and had a right to sail, and where 
vessels navigating the said river used and had a 
righ t to bring up and anchor.

7. The said anchor was a mooring-anchor, with 
one fluke and an arm at the end of the anchor-shaft, 
running at right angles to the said fluke, and 
which, when the said fluke was properly imbedded 
in the bed of the said river, rested upon the bed of
may exercise all jurisdiction e.xerciseable by the Admi
ralty, and by Bee. 3 may appoint an acting conservator 
“ for the purposes of the Act.”

WallaBey Improvement Act 1864 (27 & 28 Viet. c. 
cxvii.), sect. 7 : The local board . . . .  may make and 
maintain in the line . . . .  defined on deposited plans, 
and upon the lands delineated in the said plans . . . .  
a pier or landing stage at New Brighton . . . .  together 
with all such jetties, esplanades, landing placeB, toll gates, 
or bars, and other works and conveniences in connection 
therewith, as the local board shall from time to time think 
fit. . • Sect. 8: Previously to commencing the pier or land
ing stage the local board shall deposit at the Admiralty 
office plans . . . .  of the said landing stage and works 
connected therewith for the approval of the Lord High 
Admiral of the United Kingdom or the commissioners 
for executing the office of Lord High Admiral, such 
approval to be signified in writing under the hand of the 
Secretary of the Admiralty, and such pier or landing 
stage shall be constructed only in accordance with such 
approval.............Sect. 15 : The looal board in the con
struction of the pier or landing stage may deviate 
laterally from the line . . . .  shown on the deposited 
plans to the extent of the limits of deviation, and may 
deviate from the lands shown on the deposited sections 
. . . .  as regards the pier and landing stage, not exceed
ing five feet.

Wallasey Improvement Act 1867 (30 & _ 31 Viot. 
c. cxxxii.), sect. 24: In  connection with their ferries, 
the local board from time to time may erect and provide 
such warehouses, sheds, and other buildings, works, and 
conveniences as they think necessary for the loading and 
unloading of animals and goods. . . .

The state of things shown by the plans was as 
follows : The pier only was executed upon the lands 
delineated on the Parliamentary plans. The landing 
stage, bridge, and moorings were executed in oonformity 
with the Admiralty plans, and did not extend beyond the 
limits fixed by them. The Admiralty plans extended 
beyond the limits of deviation prescribed by sect. 15 of 
the Act of 1864. Lastly, the buoy was marked upon the 
Admiralty plans.

the river, and to the ring at the end of the 
shank was attached a long piece of ligh t iron chain, 
having at the end of i t  a piece of timber, intended 
to act as a buoy, but which piece of timber, by 
reason of the strength of the current of the river, 
was carried below the surface of the water, and iu 
no respect indicated the position of the mooring- 
anchor below, except at and about dead high and 
low water of the tides. The said piece of timber 
was wholly insufficient to indicate the position of 
the anchor, and the defendants were guilty of 
negligence in not placing a buoy oi sufficient size 
and dimensions over the anchor to resist the 
current of the ebb and flow of the tides, so as pro
perly and efficiently to indicate the position of the 
anchor below.

8. The defendants frequently, and as often as 
they deemed necessary, with a long rope, each end 
of which was attached to a boat, swept over the 
whole of their mooring anchors, including the 
mooring anchor in question, in order to ascertain 
whether the said anchors were in  their proper 
places and undisturbed, and this they had done two 
or three days before the occurrence hereinafter 
mentioned.

9. The defendants were not guilty of any negli
gence in  the mooring anchors they used, in the 
mode of laying them down, or in the means they 
adopted to ascertain from time to time whether 
they were undisturbed, and in doing what is com
plained of, acted in the bond fide belief that they 
were acting under the powers given them by their 
Act of 1864, and the Acts incorporated therewith.

10. The plaintiffs did not give the defendants any 
notice of action.

11. Early in the morning of the 15th June 18/0, 
the plaintiffs’ steam tug boat Lioness anchored 400 
or 500 yards to the south and east of the said 
landing stage, and in about four hours afterwards, 
having lifted her anchor, the tide being an ebb tide 
and near low water, she struck against the arm of 
the said mooring-anchor, which went through the 
bottom of the said steam tug boat Lioness, and 
there and then sank her, and caused her consider
able damage. She was afterwards raised, taken 
in dock, and repaired.

12. The said mooring anchor, by some means 
unaccounted for and unknown to the defendants 
had been lifted from the bed of the said river, and 
the arm of the said anchor, instead of resting in a 
horizontal position upon the bed of the said river, 
had assumed an upright position, and penetrated 
the bottom of the steam tug boat.

13. The plaintiffs were guilty of no negligence
whatsoever in navigating the said steam tug boat, 
in  anchoring, or in  raising the anchor, but in all 
respects navigated and managed the said steam tug 
boat in a lawful, careful, seamanlike, and proper 
manner. ,

14. There was no floating landing stage at the
locus 'in quo, or at or in connection with the o 
slip, but tlje present floating landing stage is the 
only one which has ever been placed in that par 
of the river Mersey. .

15. The question for the opinion of the court i 
whether the plaintiffs are entitled to recover from 
the defendants upon the facts as stated in this case. 
I f  the court should be of opinion in the affirmative, 
then the verdict is to stand, but the damages are o 
be reduced to the sum of 550Z. I f  the Gourt shou 
be of a contrary opinion, then, the verdict wbi° 
has been entered for the plaintiffs is to be vacate >
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and instead thereof a verdict or nonsuit is to be 
entered for the defendants.

Signed, W . H . H ig g in .
Nov. 10.—Aspinall Q.G. (Leofric TempleQ.O. with 

him) for the plaintiffs.—PirBt, the defendants had no 
right to construct the landing stage in the channel 
of a navigable river. They had no power either 
by statute or common law so to do; secondly, 
assuming that they had such a right, then they 
having anchors in the fairway of a navigable 
river, were bound to take precautions so as to 
prevent damage being caused by them to passing 
vessels, and the defendants have been expressly 
found guilty of negligence in this respect; thirdly, 
no notice of action was necessary.

I .  —By 27 & 28 Yict. c. cxvii. s. 7, the defen
dants are empowered to construct “  a pier or 
landing stage at New Brighton,”  with adjuncts. 
But this floating landing stage is out of the 
lim its prescribed by the plans and sections re
ferred to in the statute. The plans show no 
floating stage at all, but only a fixed pier. 
And this stage is not w ithin the provision as to 
“  landing places,”  which does not relate to a 
construction as large as the principal work. [B rett, 
J.—One cannot call i t  an “  erection ”  any more 
than one would call another floating ship in the 
river by that name. This stage does not occupy 
any fixed place on the land, but moves with the 
tide.]

I I .  —Independently of statutes this is a nuisance:
Hart and Hart v. Mayor of Albany, 9 Wendell, 572,

per Sutherland J ., p 581;
White v. Crisp, 10 Ex. 312.

[D enman , J., referred to The Mayor of Colchester 
v. Brooke (7 Q. B. 339). The Free Fishers of 
Whitstable v. Gunn (11 H. of L. C. 192 : 35 L. J. 
29, C. P.; 12 L. T. Rep. N. S. 150) went 
further still, while confirming the court in the case 
of the Mayor of Colchester v. Brooke (sap).] I t  did. 
So also

White v. Phillips, 15 C. B., N. S., 815 ;
Brown v. Mallett, 5 C. B. 599.

An anchor without a buoy to mark its position 
is more likely to be dragged up by the cables of 
vessels near than an anchor having a buoy. In  the 
Black Book of the Admiralty (published by the 
master of tho Rolls), p. I l l ,  i t  is said that “  Two ships 
or more lying in a haven at scant of water, and 
one of tho anchors lying too near another ship, the 
master of the said ship ought to say, ‘ Master, take 
up your anchor, i t  is too near us and may do us 
harm.’ . . . .  And if  they lie dry in a haven they 
ought to set marks and buoys at their anchors 
that may plainly be seen above the water.”  [B rett, 
J.—That passage seems only to apply to two 
vessels having a foul berth from having anchored 
too close together.] I f  they “  lie in a dry haven,”  
they ought to buoy the anchor; where the ship is 
afloat she herself acts as a buoy by indicating the 
Position of the anchor at which she rides. [B rett, 
"■—Do you contend that the Black Book is an 
authority for saying that whenever a ship takes 
ground at anchor she is bound to buoy it  ?] Yes, 
whenever the ship herself has ceased to be a buoy, 
tn  the Laws of the Sea (edition of 1705), p. 142 
article 15 is one of same tenor with the passage 
f rom the Black Book, and the observation is that 
the Ordinances of Wisbury require masters to put 
out buoys to warn others where their anchors lie, 
ou Pain of making satisfaction for whatever damage 
111 ay happen for want of them, for anchors hid

under water may do a great deal of mischief at 
ebb and low water. So in Hale, De Portibus 
Maris, p. 85, “  The leaving of anchors in the 
ports without buoys or marks, whereby ships or 
vessels may strike against them and be spoiled,”  
is mentioned as one of the “  nuisances that are 
common to all men that have occasion to come, 
go, or stay at ports.”  An obligation lies on every 
one who has a thing which is reasonably liable to 
become dangerous to take reasonable precautions 
to protect persons from it.

I I I .  As to notice of action. The righ t to 
such notice is contained in 11 & 12 Yict. c. 
63, s. 139 (The Public Health Act). No doubt 
the defendants are a local board. In  their plea 
they refer to 21 & 22 Yict. c. 63, s. 4; 27 & 28 
Viet. c. cxvii, s, 2. But i t  does not follow 
that what is done under the local Act is done 
under the Public Health Act, so as to make the 
notice of action prescribed by the latter statute 
necessary. The Public Health Act (see 30&31 Viet, 
c. cxxxii, s. 5), is only in force in Wallasey town
ship so far as relates to particular limits. And 
the anchor and chain at least were outside those 
limits. The act of negligence consists in not 
guarding the anchor; but that is not something 
done in execution of the Act. And no amount of 
bona'fide belief that they were acting under the 
powers of an Act of Parliament w ill protect the 
defendants, i f  they were in  fact doing something 
altogether beyond the powers of the Act. They 
had, as it  were, executed the Act, and this omis
sion to place a proper buoy was a distinct act of 
negligence five years afterwards. [D enman , J.— 
Their Act empowers them “  to make and main
tain ”  the works.] Assuming, however, that this 
confeasance comes within the provision as to 
notice under the words “  thing done not intended 
to be done”  as defined in Newton v. Ellis (5 
E. & B. 115), there the defendant was actually 
doing the works authorised, and while doing them 
omitted to ligh t them: whereas here the works 
had been long since done: (see as to this the 
judgment of Coleridge, J., in Newton v. Ellis.) 
[B rett, J.— Suppose a drain made twenty years 
ago falls in  for want of repair, would notice of 
action be needed ?] No, for there would be mere 
nonfeasance.

Sir John Karslake, QC. (R. G. Williams and 
Douglas Walker with him) for the defendants.— 
First, the defendants had a right, under the Act, 
to put the stage on the foreshore, and also the 
floating dummy, with a connecting bridge. [He 
reviewed the Acts in  question.]

Secondly, they were entitled to notice of ac
tion. On the statement in the case the anchor 
in its proper position could not be a nuisance 
at all, and it  is not found that the anchor 
itself is a nuisance. Assume the defendants 
had gone beyond their power, they would still 
be entitled to notice of action, the only good 
of which is when powers are exceeded bond 
fide. [The learned counsel read paragraphs 8 and 
12 of the case as to the cause of accident.] The 
plaintiffs argue that i t  is an act of omission, and, 
therefore, that the Act does not apply. But the Act 
complained of is the negligently omitting to put 
a better appliance to show where the anchor was. 
A  buoy has been placed and maintained, but the 
arbitrator says that the buoy is not so good as 
i t  might be, so that the defendants are guilty of 
negligence ; and, although i t  may be described as
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omisBion, yet it  is within the observations of Lord 
Campbell, C.J., in  Newton v. Ellis (sup.): “  I  am 
of opinion that the defendant was a person acting 
under the direction of the Local Board.”  Sect. 
139 of the Public Health Act 1848 is to be read 
into the local Acts. The defendants w ill then be 
protected; although what is complained of was an 
act of omission:

Newton v. Ellis, 5 E. & B. 115;
Davis v. Curling, 8 Q. B. 286 ;
Wilsonv. Mayor, Sfe., of Halifax, L. Bep. 3 Ex., 113 ;

17 L. T . Bep. N. S. 660 ;
Selmes v. Judge, L . Bep. 6 Q. B. 724; 24 L. T . Bep.

N. S. 904.
Nor was the putting down of the anchor in itself 
a nuisance. I t  is an open question whether the 
owners of a ferry might not put down such an 
anchor, independently of the Act. I t  is not neces
sarily a nuisance to do such a thing : (R. v. Russell 
6 B. & C. 566) [ K eating , J.—D o you contend that 
the public have not a righ t to every portion of a 
navigable river ?] According to Ii. v Russell, 
this right may be infringed without creating a 
nuisance. Nor is the anchor here found to be a 
nuisance. [ K eating , J.—Would i t  be necessary to 
find such a thing P Is i t  not an undoubted nui
sance to place any obstruction in any water which 
ships usually navigate PI The defendants had done 
nothing to the anchor to make it  dangerous; they 
had swept a day or two before the accident, and 
found all right, and afterwards the anchor went 
wrong from some unknown cause, for which the 
defendants cannot he held responsible: ( White v. 
Phillips) (sup.). [ K eating , J.—The fact of the pre
cautions taken Bhow their own opinion of their lia
b ility .] Everybody must have known of the anchor. 
The plaintiffs passed over the anchor, expecting to 
find i t  properly placed; i t  had been properly placed, 
but the accident arose from its having been dis
placed. [D enman, J.—But as an anchor is liable 
to be displaced, an anchor ought to be buoyed, and 
the not buoying i t  would seem to be negligence. 
K eating , J.—You are inviting us to say that the 
buoy would not have prevented the accident.]

Aspinall, in reply.—A b a matter of fact, not only 
the anchor, but even the lauding stage, extends 
beyond the prescribed lim its within which the 
local board has authority to construct works. 
The meaning of lim its of deviation is that the 
works may or may not extend within them, accord
ing to circumstances, but may not extend an inch 
beyond them. By 27 & 28 Yict. c. cxvii, s. 2, the 
board has authority only to construct works upon 
the lands delineated upon the said plans, I t  has 
been suggested that the landing stage was a “ con
venience,”  but whatever it  is, i t  is one of the 
« works ”  under the Act, and these may be con
structed only on the “  lands ”  prescribed by the 
Act. [B rett, J.—I t  may be that “  works ”  in
cludes pier, landing stage, and reservoir. D en 
m an , J —I f  you may take the strict grammatical 
view, your argument is strong; but looking to 4he 
way in which Acts of Parliament are drawn, is i t  not 
more probable that the words are added loosely on 
purpose to make a working scheme?] The whole 
river Mersey is delineated on the plans. Is i t  as 
arguable that the works may extend over the 
whole river, as that the narrow construction of the 
words should prevail P Every plan contains such 
delineations, for the purpose of illustration, but 
nothing more. The board might have had power 
conferred upon them to occupy the whole river, 
but they have not got it. 5 & 6 Y ict. c. cx, from

W a l l a s e y  L o c a l  B o a r d . [C. P .

which the Conservators of the Mersey derive their 
powers, was much pressed upon the arbitrator, 
and he probably thought that this enactment was 
incorporated in the Wallasey Improvement Acts, 
whereas i t  is not. \Karslake observed that he did 
not rely upon this statute, and that it  had not 
been noted in the margin.]

Cur. adv. vult.
Nov. 13.—K e a t in g , J.—We have carefully con

sidered this case, which, no doubt, is of con
siderable general importance. I t  is also of 
peculiar local importance, both to parties using 
this ferry and landing-stage, which is the sub
ject of the action, and to all the inhabitants 
of Liverpool. The plaintiffs complain that while 
they were lawfully navigating this water where 
they might lawfully navigate it, while they 
were exercising an undoubted legal right, their 
vessel struck against the stock of an anchor, placed 
there by the defendants, which went through the 
bottom of the vessel, and caused them very con
siderable damage.

Now, i t  appears from the facts in the case, 
that the defendants are the Wallasey Local Board, 
and as such local board have, by virtue of several 
Acts of Parliament, been allowed to engage in 
the transport of passengers by a ferry upon the 
Mersey, and to procure boats and other articles 
and appliances for the purpose of conducting that 
ferry. Such was the state of things up to the Act 
of 1864 (27 & 28 Viet. c. cxvii). What led to the 
passing of that Act was that i t  was found that the 
landing place already erected was inconvenient, 
and therefore i t  was sought by the defendants to 
obtain powers from Parliament to construct a ferry 
and landing stage for the purpose of facilitating the 
embarking and landing of the passengers at New
Brighton. Accordingly the Act of 1864 was ob
tained, and under that Act a pier and landing 
stage was constructed. The pier was constructed 
as a solid structure, but from the pier there ran a 
bridge to a landing place, which was a structure 
floating upon the river, and that landing place was 
so made under the powers of the Act of 1864.

But the plaintiffs contend, first, that in the con
struction of the landing stage the defendants ex
ceeded thepowers of this Act; that they constructed 
thelandingstageinawaynotauthorised,and partly 
in  a place not authorised, and then, for the pur
pose of securing the landing stage, threw out a 
certain cable from the part not authorised, to 
which cable was attached the anchor which caused 
an undoubted in jury to their vessel.

Upon the question whether these works were 
authorised, although the Act is by no means 
perfectly clear, I  th ink i t  right to deliver the 
opinion which I  have come to, which is that 
the Act did authorise these works. The plans 
are before us, and there is no doubt as to 
the mode in which this landing stage was con
structed. Mr. Aspinall has argued upon the 
plans at great length and with great ability) 
and has pointed to certain lim its of deviation in 
the Parliamentary plans, and I  think he is righ 
in  saying that tho Legislature did not authorise 
expressly any structure beyond certain red lines. 
Now the northern part of the landing stage is 
within these lines, and Mr. Aspinall does not, as 
understand, contend that that portion of the land
ing stage was not authorised by the Act. But the 
southern part is beyond them, and the difficulty 
arises with reference to that part of the landing



MARITIME LAW CASES. 151

JOLLIIPE AND ANOTHER V. WALLASEY LOCAL BOARD. [C. P.C. P.]

stage. Now the landing stage, as it  has been con
structed, and with respect to a part only of which 
a doubt has arisen, is made under sect. 7 of the 
Act of 1864. [The learned judge read the section.] 
Under this section, in my opinion, the local board 
is undoubtedly confined to “  lands ”  within the 
limits of the plans, with reference to any perma
nent structure which they erected; for I  think 
that the words “  upon the lands delineated in the 
said plans ”  override all the subsequent words in 
the section. [The learned judge having observed 
that the conservators of the Mersey represented 
the Admiralty office, then read sect. 8 and pro
ceeded.] I t  appears that plans were deposited in 
fact, and that the approval of the Admiralty was 
in fact obtained to plan B which, it  is admitted, 
faithfully represents the state of things as it now 
exists—represents the landing stage as it  was 
afterwards constructed, and the atioiior as after
wards laid in the bed of the river. In  every re
spect it  represents the works which received the 
approval of the Admiralty under sect. 8. Now, 
what is the meaning of these two sections ? I  think 
the intention of the Legislature was, “  We w ill 
deal with the taking by the local board of any 
lands which it  may be necessary to schedule in the 
book of reference ; but in the construction of the 
landing stage there may arise something that w ill 
interfere with the navigation of the river, and 
therefore we w ill require that the plans shall be 
approved by the Admiralty, and that the works 
shall be executed according to their approval. I t  
was intended, that is, that everything connected 
with keeping the water way clear should be left, as 
it  was left, in the best possible hands, in the 
hands of the Admiralty, or of the Conservators 
of the river. Their approval draws with it 
the eanction of the Legislature, as much as 
i f  the works which they have approved had 
been originally authorised by the Act itself. 
I  am not quite clear upon the meaning of the 
Act of Parliament, but I  think that the land
ing stage and the moorings have thus become 
legalised structures.

But even assuming this to be so, Mr. Aspinall 
contends, and I  think properly, that the local 
board were bound to exercise their powers with 
due care; and he says that as the arbitrator 
has found that the laying down of insufficient 
buoys was an act of negligence, for which 
the defendants are to be held responsible, I  
think that they are so responsible, and would be 
so responsible even if  the anchor had in the first 
instance been legally placed where i t  was. As a 
matter of fact, looking to the whole of this case, I  
come to the conclusion that the negligence com
plained of was negligence causing the accident in 
question. Taking the whole finding of the arbi
trator together, my impression is that the negli
gence which the arbitrator meant to find here was 
a negligence contributing to the accident, and 
therefore I  think that that would give the plain
tiffs in this case a cause of action against the 
board.

There remains the question whether notice 
°f action was requisite; and I  must say, for 
myself individually, that I  very much regret that 
the case should be decided on any such po in t: but 
the point is raised in the case, and we are hound 
to consider it. I  am of opinion that the defen
dants were entitled to notice of action under the 
“ ublic Health Act 1848, sect. 139. But the ques

tion arises chiefly under subsequent Acts under 
which the landing stage was constructed. Does the 
Act of 1848 extend to them ? That chiefly de
pends upon sect. 7 of the Act of 1864. But i t  is 
material to consider the objects of the Act of 1864, 
and look to the recital in the preamble of that Act. 
[The learned judge read the preamble.] The 
Legislature then, having recited these objects, 
goes on to enact that the Act shall be carried out 
‘ 'subject to the powers and provisions”  of the 
Public Health Act 1848. I  think that these words 
are quite large enough to take in sect. 139 of the 
Act of 1848, which is a “  provisiou ”  of that Act, 
and a most important one. A ll the reasons for 
sect. 139 would be reasons for extending its opera
tion ; i t  would be just as much wanted in working 
the latter as in  working the former Act. But Mr. 
Aspinall says that the local board are limited to 
the Wallasey district. I  think, however, that the 
intention of the Legislature was to make the con
struction of the works a workable scheme in all 
its parts, and it  could not be worked in all its parts 
if  i t  were confined to the limits that Mr. Aspinall 
would assign.

But there still remains the question—argued 
at great length—whether the acts complained 
of were acts that could be done within the 
meaning of the statutes stated to authorise 
them, so as to entitle the board to notice of 
action. Now the arbitrator has found a bond 
fide belief in the defendants in  this respect. The 
finding is as express as it  can possibly be, and if i t  
were necessary, I  would say that we are not bound 
by it. But I  see no reason to differ in the slightest 
degree from the propriety of that finding. I t  is 
said, however, that the provisions as to notice of 
action do not apply to a nonfeasance. I  th ink 
that the cases of Wilson v. Mayor of Halifax (L. 
Hep. 3 Ex. 113), Davis v. Curling (8 Q. B. 286), 
Newton v. Hllis (5 E. & B. 115 ; 24 L. J. 337,
Q. B.), and Selmes v. Judge (L. Rep. 6 Q. B. 
724) establish the exact contrary. But the de
fendants are not driven to a case of dry non
feasance. The case for the plaintiffs is, not that 
the defendants have omitted to set up a buoy, but 
that they have set up a buoy which proved in
effectual. That is, they inefficiently did that 
which they were bound to do, and the arbitrator 
has found that they have done i t  negligently. 
This is an act which, i f  they did, and intended to 
do, as the arbitrator finds, in the belief that they 
wore complying with their Act, comes within the 
statutory protection. Notice of action indeed is 
always required where something has been done 
which ought not to have been done; otherwise no 
notice would be necessary, for there would be no 
action. I  cannot help repeating my regret that 
the point should have been taken, and the oase de
cided upon it.

B rett, J.—I  apprehend that the plaintiffs shape 
their case in one of two ways. First, they say 
that the defendants had placed an unauthorised 
structure in a tidal river, that is to say, in a public 
highway, so as to become an obstruction and a 
nuisance to the highway, whereby, without any 
negligence on their own part, the plaintiffs 
suffered damage. And this no doubt is a valid 
cause of action. But the plaintiffs go further, and 
say that even if the obstruction were authorised by 
Act of Parliament, yet if  they did place the obstruc
tion in  the river, the defendants wore bound not 
to do something which they have done, or to do
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something which they have not done, so that the 
plaintiffs are entitled to recover. The defendants 
reply that the obstruction was not unlawful, but 
authorised by Act of Parliament; and therefore, 
they say the first cause of action necessarily fails.
I f  they are right of course it  does. They also say 
that even though the arbitrator has found negli
gence he has not found that the injury complained 
of was caused by that negligence. Lastly, they say 
that even though they are liable either on the first 
ground or the second, they are entitled to a notice 
of action, which it  is admitted was not given, and 
that therefore the plaintiffs cannot recover. Now if  
the court thinks that notice of action was required, 
i t  is not necessary to decide the first question at a ll; 
but that question is of the greatest importance to 
all the inhabitants of Liverpool, and I  think the 
court ought to state what opinion it  has formed 
upon i t ;  either that it  is clear, it it be clear, or, if  
otherwise, that i t  is a matter of doubt. I t  is so 
important that this ferry should be maintained, 
that i f  i t  is clear that this floating landing-stage is 
beyond the powers of the Wallasey Board, or even 
if  i t  is doubtful whether i t  is beyond their power 
or not, they and the parties interested ought 
to know it, so that a remedy may be applied. I t  is 
for that reason, and that reason only, that I  think 
we ought to give our opinion upon the first point.

And now with regard to that first point, it  must 
depend entirely upon the construction of the 
statute, and unless the statute gives the defendants 
authority, I  take i t  to be clear that they could not 
place in the river Mersey this permanent obstruc
tion. Unless that is done by authority from Par
liament i t  seems clear to me that it  is an unlawful 
obstruction of the rights of the public, and a 
nuisance. In  order to construe this Act of Parlia
ment, which is by no means a clearly worded one,
I  think i t  necessary to consider in the first place, 
what was the state of things before it, and what it 
was that was required. T h e  defendants, for their 
own private benefit, and for the public benefit also, 
had become the purchasers, under a former Act of 
this ferry. This is a peculiar ferry. I t  consists of 
carrying people from Liverpool to New Brighton, 
and vice versa, a distance of some four miles or 
more, I  should think, in steamboats, and landing 
them at Liverpool, and landing them at, 
New Brighton. I  think the preamble of the 
Act shows that the conveniences for landing the 
public at New Brighton were not what they ought 
to have been on the passing of their Act of 1864, 
that they were not what was desirable, and the Act 
upon the face of i t  shows that what was required 
was a new ferry or landing stage. Now, in order 
to erect that landing stage it  is obvious, if  they 
were to erect or construct a landing stage, the de
fendants would require Parliamentary powers, 
because this landing stage, to be of any use as a 
ferry landing stage in that place, must be con
structed on some land which would belong to 
private owners. I t  must necessarily in that place, 
as i t  seems tome, be constructed on a part of the 
foreshore, between high and low water-mark, 
which either belonged to the Crown or the lord of 
the manor. But to take the pier or landing stage 
to th6 edge of low water would not make a 
sufficient landing place in that river, where there 
is such a rise and fall of the tide. I f  tho pier or 
landing stage, or any part of i t  necessary for the 
purpose of landing was taken into the river below 
low water mark, the question of taking other

[C. P.

people’s land did not arise. I f  there was a per
manent structure laid below low water mark, it  
would be upon land which, I  apprehended, did not 
belong to anybody, at all events not in  the sense 
in  which the foreshore or other lands belonged, 
and i f  what was done as a part of the whole land
ing was not fixed into the bed of the river at all, 
obviously the question of taking land did not 
arise, and tho only question upon the navigable 
part of the river would be, whether the rights of 
the public were to be, or not to be, obstructed.
I t  is therefore with regard to that state of 
things that this Act of Parliament was passed.

The Act of Parliament contains first of all 
the enactment in words, and then by re
ference i t  brings in the deposited plans. The 
deposited plans might, one would think, show 
the mode in which the permanent structure was 
to be made; and with regard to any land which 
was to be taken for the purpose of the permanent 
structure, one would expect i t  to have lines of 
deviation in tho ordinary way. But it  does not 
at all follow that when they came to deal with the 
mere obstruction to navigation, they would be 
laying out the plans which were to be followed 
with regard to a matter floating on the river, or 
even with regard to the driving of piles into the 
bed of the river, in which land nobody was in 
terested; and i t  would not signify to anybody 
whether that land was used, unless the using i t  
became an obstruction to the navigation of tho 
river. And therefore, I  think, i t  may be well 
anticipated that these plans would deal with only 
what was to be done by way of permanent ob
struction, and would not deal with that which was 
done by way of floating obstruction. A ll must 
depend upon the construction of the statute. By 
sects. 7 and 8, the local board “  may make or 
maintain in the line or situation, and according to 
the levels defined on the deposited plans and sec
tions, and upon the lands delineated in the said 
plans, and described in the books of reference 
thereto, the following works.”  Now, if  all after 
that had related to permanent structures, or if it  
had been clearly shown that the word “  works,”  
and all that precedes it, was to be applicable to all 
that comes after it, I  should have felt very great 
doubt whether the word “  floating stage ”  could 
be added; but the word “  works”  seems to me to 
be capable of being applied to the more permanent 
works which would require the taking of other 
people’s lands. There are more things than one 
required to be constructed as a permanent work. 
There is to be a pier or landing-stage, which, 
taking the plans into account, was clearly a con
struction upon other people’s land, and there is to 
be a reservoir, which is a matter which we have 
not had to deal with in this case; but which, 
I  think, was another permanent work to be done 
on other people’s land, and must have been re
quired to be shown in some deposited plans. The 
Act says that the board have power “  to construct 
a pier or landing-stage at New Brighton, together 
with all such jetties, &c., as the board shall fro® 
time to time think fit.”  I t  seems to me that this 
contemplates not merely works which were then 
in the minds of the defendants, nor merely works 
which were shown npon the deposited plans, but 
works which were not then in their minds, which 
might from time to time become necessary 
as conveniences, not as parts of these works, 
but as conveniences in connection with them-
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And when you th ink what it  was that was re
quired, this view seems to be strengthened. Here, 
according to the deposited plans, is this fixed pier, 
which is in fact itself a jetty, which according to 
the deposited plans is carried out to low water 
mark and a little  beyond, and I  am inclined to 
think that at one time the defendants did not con
template making the adjuncts to i t  which they 
afterwards did. But this was to be taken out into 
the Mersey. Now we know what sorb of a river 
that is ; the bed alters, not only from year to year, 
but from month to month, and from week to week. 
Everybody must know that even though steamers 
might come to the foot of that fixed pier or land
ing stage at the time it  was constructed, although 
they might come there at any height of the water, 
still in such a river as that it  must be subject to 
the possibility, nay, to the probability, that at 
any time that might be silted up so that the boats 
could not come to the p ier; and if  they could not 
come to the pier at low water, the inconvenience 
to a large body of people became at once mon
strous ; and that it had been. As everybody who 
knows Liverpool knows, up to the time of the 
passing of this Act of Parliament, although 
there used to be formerly a landing pier, which 
ran out at low water, yet at spring tides and 
different conditions of the river, i t  could not reach 
far enough, and people were obliged to get out of 
the steamboats into flat bottomed boats, and so 
Were carried, with great danger, to the landing 
place. Therefore, i t  seems to me what the Legis
lature contemplated was further conveniences— 
no part of the original plans—which were to be 
dealt with from time to time.

Still, the defendants were not to have abso
lute power to deal with the Mersey according 
to their views of the convenience of the public 
w ith reference to this landing stage; the rest 
of the public and those who frequented the 
Mersey were to be considered also; and, ac
cordingly, the power of sect. 7 were given 
to them subject to the control mentioned in 
®ect. 8. A t the first blush sect. 8 would seem to 
oe somewhat against what I  have said, because i t  
runs: “  Previously to commencing the pier or 
landing stage,”  the matter is to be laid before 
the High Admiral, or the person acting for him 
at Liverpool; but I  think that must be read 
eubject to what I  have said, and that the 
meaning is “  previously to commencing a pier 

landing stage at the beginning, and pre
viously to commencing the works which are 
to be done from time to time as the necessity 
muses, previously to doing any work which it  may 
oe necessary to do from time to time, the plan of 
that work is to be deposited at the Admiralty 
°ffice, and the Admiralty is to pass its judgment 
JjPon it.”  That would give the necessary protec- 
. °n to all the public. That being the true inean- 
” !8> it  would come to this : whether it  does not 
8've the defendants power to do any work, with 
’me consent of the Board of Admiralty, which it  
u°es not seem to me to give anywhere. I t  must 
6 to do work which may fairly be considered as 

? convenience in connection with the pier or land- 
stage at New Brighton.

. Now, what was i t  that happened ? Accord- 
nK to the original plan, no doubt thero was 

£  ce a permanent pier or landing stage going 
°Wn somewhat below low water. Before that 
as actually constructed, i t  seems to me that

i t  became obvious to the defendants that that 
was not the best plan, and thereupon they 
abandoned the permanent pier; they did not take 
i t  down to low water mark, they made a bridge 
which might be thrown over from that pier to a 
floating landing stae'e, and, having constructed the 
floating landing stage, they moored i t  below low 
water mark, and threw the bridge from that per
manent pier on to the floating landing stage. I t  
has been remarked, as Mr. Justice Keating has 
pointed out, that the floating landing stage is not 
to the north or to the east to go beyond the line of 
the permanent pier, as at first projected ; and he 
has in part grounded his judgment upon that fact. 
I, of course, in what I  am now about to say, seeing 
that he has partly grounded his judgment upon 
that fact, speak with the greatest possible hesita
tion, but, a3 I  said, I  feel bound to give my 
opinion—I  feel bound to say that in my judgment, 
even i f  i t  had gone beyond these lines, as long as 
i t  could fairly be said to be a convenience attached 
to this landing place, and has the assent or 
the consent of the Admiralty, and also of the 
conservators, i t  would be within the Act. I, 
therefore, have come to the same conclusion, not 
absolutely for the same reason, as my brother 
Keating, that the floating landing stage, and 
the mooring of it, being undoubtedly capable 
of being considered conveniences in connec
tion with the pier or landing stage, and having 
been approved by Admiral Evans, who was 
acting for the Admiralty and for the conser
vators, i t  being found that it  was approved 
by the conservators, and their agents, and by 
the Admiralty—the floating landing stage and 
its moorings, although obstructions to the naviga
tion of the river, were constructions authorised by 
this Act of Parliament. I t  seems, therefore, to be 
clear to me that the plaintiffs cannot succeed upon 
the first cause of action.

But then comes the question whether, assum
ing this landing stage and its moorings to be 
within the authority of the Act, there is 
nevertheless a cause of action which the plain
tiffs can maintain. I  think i t  is true that they 
were bound to exercise due care in the way 
in  which they did that which they were authorised 
to do. Whatever my own private opinion may bo 
as to the particular finding which has been found 
by a most able arbitrator, and by an arbitrator 
most able in this matter of seamanship, if i t  may 
be so called, I  should not think of acting on any 
private view of my own as against the real spirit 
of his finding, but he has found there was negli
gence in the defendants in not placing a different 
kind of buoy to notify the position of one of the 
anchors. He has found—I  take it to be, the real 
meaning of his finding, because otherwise his 
finding would have been obviously futile— 
that there was no negligence of any kind in 
the plaintiffs. He has therefore found that the 
defendants had either done something negligently 
which they were bound to do with reasonable care, 
or that they had negligently omitted to do some
thing which they ought to have done, and that 
this has been the cause of injury to the plaintiffs. 
That seems to me to be, under the ordinary rules, 
a cause of action under which the plaintiffs would 
be entitled to recover.

Then comes the question, whether the plain
tiffs are prevented from recovering by not hav
ing given notice of action. That again depends



154 M ARITIM E LAW CASES.

0. P.] JO L L IF iE  AND ANOTHER V. W ALLASEY LOCAL BOARD. [0 . P.

on the construction of the Acts of Parliament, 
and wherever there is to be a construction of 
Acts i t  is impossible to say that the matter can 
be without difficulty. The floating landing stage is 
either placed as i t  is without any authority at all, 
or it  is placed aB i t  is under the authority of the 
Act of 1864. I t  is found as a fact tba,t the floating 
stage and anchor were both established by the 
defendants under a bond fide belief that they were 
acting under the powers of that Act. The first 
question then is, whether if  the thing be done 
under such bond fide belief, any notice of action is 
to be given to the defendants by this Act. That is 
said first to depend upon whether sect. 139 of the 
Public Health Act 1848 is not incorporated in  it, 
and whether it  can be applied to anything which 
is bond fide supposed to be done under the Act of 
1864, or indeed to anything which is actually done 
under that Act. This depends upon the construc
tion of sect. 2 of the Act of 1864. [The learned 
Judge read the section.] I  understood Mr. As- 
pinall to say that no powers could be given to the 
local board under the Public Health Act except 
such powers as they would have to execute within 
the Wallasey district. I t  must be obvious, I  think, 
that in  constructing the pier, in dealing with the 
landing stage, they are executing this Act, because 
it  is only by executing this Act that they can do 
these things. I t  is no doubt an anomalous state 
of things that the Wallasey Board should be given 
this ferry at a ll ; but it  is done. I t  was done by a 
former Act of Parliament, and their powers are 
increased under this ; and when they are construct
ing and maintaining the landing stage at New 
Brighton, and when they are carrying out every
thing which this Act authorises, i t  seems to me 
impossible to say that they are not “  executing ”  
the Act. The real question seems to be, is sect. 
139 a “  provision”  of the Public Health Act 1848? 
Undoubtedly i t  is, and a provision of the most 
important k ind ; and therefore it is within the 
terms of this section that what they do in order to 
execute this Act is to be subject t6 that provision. 
But the cases go further, and say that it  is not only 
what is done under tho Act but what is done under 
a bond fide belief that the Act is being executed, that 
is to be protected ; and the protection is hardly 
wanted unless they have gone beyond the Act. 
But then Mr. Aspinall takes two objections. He 
says, even supposing that that is a provision which 
is applicable, yet i t  is not applicable to this case, 
because here it is a mere nonfeasance. As I  
understand the former decisions, they come to 
this, that whenever you sue in tort for either 
a breach of duty or for an omission to perform 
a duty properly, either case is within the mean
ing of a clause requiring notice of action. In  
Newton v. Ellis (ubi sup.) Coleridge, J. says, 
“  This is not a case of not doing. The defen
dant does something, omitting to secure pro
tection to the public.”  And Erie, J. says, “ The 
cause of action is making the hole, blended 
with the not putting up a light.”  I t  is said by 
Kelly, C.B., in Wilson v. Mayor of Halifax (L. Hep. 
3 Ex. 119 ; 17 L. T. Bep. N. S. 660), “  I t  is 
now Bettled by authority that an omission 
to do something that ought to be done in 
order to the complete performance of a duty 
imposed on a public body under an Act of Parlia
ment, or the continuing to leave any such duty un
performed, amounts to an act done or intended to 
be done within the meaning ”  of the clauses

requiring notice of action. I  cannot conceive 
words which would more completely control 
the present case. See also the remarks of 
Byles, J. in Davis v. Curling (ubi sup.) Then 
i t  is said that as the omission is to mark an 
anchor whioh was placed entirely beyond their 
authority under the Act, the negligence of 
omitting to give notice with regard to some
thing which they had no right to- do, does 
not come within the statute. That is, as I  
understand it, to say that a negligence upon a 
negligence deprives a party of his right to notice 
of action. But all the conduct of the defendants, 
whatever it  is which gives rise to_ the cause of 
action, was conduct which they bond fide believed 
to be authorised by the Act. I  th ink that the 
plaintiffs do not maintain their first cause of 
action; that they might have maintained their 
second cause of action if they had given notice; 
but inasmuch as they have not given notice, they 
cannot maintain the second cause of action any 
more than they can the first. I  further think that 
even though they could have maintained the first 
cause of action as well as the second, yet that for 
want of notice they could not maintain either.

D e n m a n , J.—The cause of action here is not 
buoying the anchor, and i t  has been contended for 
the plaintiffs that the defendants had no authority 
to put down the anchor at all. To this the defen
dants have replied, even i f  they had no such autho
rity, they are still not to be held liable, on the 
ground that what they did was for the benefit of 
the public, and for this they cite B. v. Busse ll 
(6 B. & 0. 666). Now I  had long understood that 
B. v. Bussell was practically overruled, and I  am 
of opinion that B. v. Ward (4 Ad. & E. 384) 
does practically overrule it. Since the date of 
B. v.1 Ward, no case following B. v. Bussell 
can be found. W ithout statutory authority, 
therefore, there was no righ t to put an anchor 
where this anchor was put. But the plaintiffs say 
that, even if there were statutory authority, it  has 
been negligently exercised, and the arbitrator has 
found negligence in fact, so that the substantial 
question in tho case is whether or not notice 
of action was requisite, that is, whether sec
tion 139 of tho Public Health Act. 1848, 
can be taken to apply. I  th ink that notice 
of action was required; and the cases have been 
so fully gone into both during the argument, and. 
by my learned brethren, that I  think it  is quite 
unnecessary to add anything to that part of the 
case, except to say that I  entirely concur that hero 
a notice of action was required. But from “ 6 
importance of the case, I  think i t  right to say a so, 
that although sections 7 and 8 of the Act ot 1°.® 
are not very clear, they are, in my judgment, fl“ 1. 
clear enough to show that the act done  ̂ 1 
placing the anchor at the bottom of the r i ve 
was done under the authority of those statute • 
The words of sect. 7 are not very artificial, becaus 
they raise a considerable doubt as to whether 
first user of the word “  works”  might not be he 
to overrule the subsequent user of the same wor * 
and if so, whether the whole work must not o 
taken to have been done on the lands delineated 
the plans. But a sufficient answer, I  think, has be 
given to that by my brother Brett when he seve „ 
the word “ works”  from the word “ conveniences,
and I  think, taking the whole of the Acts a 
clauses together, that “  conveniences in connect 
therewith ”  are not necessarily conveniences up



M ARITIME LAW  CASES. 155

T he B ark  I rma. [A merican R eps.A merican  R eps.]

any lands delineated on the plans in the same 
strict sense in which permanent works must be so 
held to be confined. This view is strengthened by 
looking at the whole of the statutes together, and 
by seeing what powers the Board took under the 
Act of 1858, as well as that of 1864. I t  must be 
remembered that this is a ferry to be worked by 
steamers running between Liverpool and New 
Brighton and some stress must be laid on sect. 37 
of the Act of 1858 which after sect. 36 had given 
the power for the first time to leave or purchase 
the ferry, confers upon the board the power to hire 
and maintain steam-vessels, &c., so that they were 
a board w ith the power given them, and the duty 
imposed upon them of working the ferry to and fro. 
Then from sect. 7 of the Act of 1864an intention is 
gathered from the plans deposited of having certain 
permanent works, a portion of them between high 
and low water mark, and a portion below low water 
m ark; whereupon sect. 8 comes, and not only gives 
the Admiralty a veto upon the pier or landing 
stage or the works connected therewith, but orders 
that the local board shall deposit plans at the 
Admiralty office “  of the works connected there
with.”  Those works were to be works to enable 
the board to work the ferry to and fro, and 
i t  does in fact appear from the case that 
the Admiralty had before them plans not only of a 
solid structure upon certain delineated lands, or on 
the part expressly delineated below low water 
mark, but that they had before them this very 
scheme, and that they sanctioned it  as a useful 
mode of carrying out the operations of the A c t; 
and that being so, and the question being one on 
which we may draw inferences of fact, I  come to 
the conclusion that this was, in the strictest sense 
of the word, a convenience in connection with the 
landing stage at New Brighton ; that it  was a work 
which was convenient for the carrying on of the 
very duty which the board had to perform, and 
consequently, that the putting down of the anchor, 
which I  take to have been an essential part of the 
floating stage itself, was an act which the statute 
had authorised. Then, having committed some 
&ct of negligence in the course of buoying that 
Particular anchor, I  th ink that they are entitled to 
notice of action, and that therefore on these 
two grounds our judgment must be for the 
defendants.

Judgment for defendants.
Attorneys for pla intiffs: Chester, TJrquliart, 

Bushby, and Mayheuv, for Wright, Stockley, and 
Beckett, Liverpool.

A M E R IC A N  R E P O R TS .
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Reported by B. I). B e n e d ic t ,  Proctor and. Advocate.

T he B ark I rm a .

j. B o tto m ry—P r io r i t y —N o n - l ia b il i ty  o f  master. 
n the absence o f  an y  specia l agreement to th a t effect, 

the m aster o f  a sh ip  does no t in c u r  any personal 
'aability to repay to a  bottom ry lender the sum  
borrowed by h im  on bottom ry, where the bottom ry  
bond becomes due by the safe a r r iv a l o f the sh ip , 
and the sh ip  and  fre ig h t prove insu ffic ien t to dis-
oharge n  i n f u H'
le im p lie d  con tract o f  the master, a r is in g  u n d e r

the general rule of the maritime law, out of an 
advance of money for the ship, is extinguished 
when a lawful contract of bottomry has been 
made and the debt has been put at risk.

The contract of bottomry, which is not only a con
tract of great sanctity, but also of great pecu
liarity, is not a mere agreement for security.

The reasons for the presumption of liability on the 
part .of a master to seamen and to material-men, 
fail in case of bottomry.

The master of a ship, although an agent of the owner, 
is also, in a certain sense, a public officer. 

Presuming a master to have a lien upon his ship 
for wages and disbursements, he is entitled to 
payment out of the proceeds of the ship in 
priority to a bottomry bondholder, provided that 
he the master has not personally bound himself 
by the bond.

T his was an application to the D istrict Court, for an 
order to determine the priority of payment of the re
spective demands against the proceeds of the bark 
Irma, which were insufficient to satisfy all claims. 
Several libels had been filed against the vessel, but 
the only libels which are at present material aro 
those filed by Timothy Darling and Co., holders of 
a bottomry bond upon the said ship, to recover 
the amount of the bond, and by Chummings, the 
master, for his wages and disbursements, and by 
the mate and pilot of the said vessel to recover 
their wages.

The bond had been signed by the master abroad, 
but although binding the ship, it  contained no 
covenant making him, the master, personally 
liable. The master by his libel claims a lien for 
his wages and disbursements. The libels were 
not put iu issue, and to save expense this applica
tion was made to the court to settle the priorities 
before proceeding with the suits. The facts and 
arguments are sufficiently noticed in the opinion 
of the court.

B enedict, J.—These are two causes which have 
heen brought before me on an application for an 
order determining the priority of the respective' 
demands in the distribution of the proceeds of the 
vessel, which are insufficient to pay all the claims 
against her. The only question which calls for any 
particular examination, has arisen between the 
libellants, Timothy Darling and Co., whose libel is 
filed to recover the amount of a bottomry bond 
executed by Cummings, as master of the vessel, 
and Cummings himself, who has filed his libel to 
recover a balance due to him for his own wages, 
and for advances of wages made by him to the 
crew. I f  the demand of Cummings be paid out of 
the proceeds of the vessel, in preference to the 
bottomry bond, the remainder w ill be insufficient 
to pay the bottomry bond in full, and therefore the 
oottomry lenders contest the right of the master 
of tho vessel to priority over the bottomry bond.

The position taken is, that the master is per
sonally liable to the bottomry lender for the sum 
borrowed, and supposing that he has a lien for 
his demand, he cannot be paid in preference to tho 
bottomry bond, when such payment will create a 
deficiency in  the bond, which ho is liable to mako 
good. The question raised is one which has seldom 
arisen, owing doubtless to the fact that in very 
many i f  not in most, cases of bottomry, the 
master binds himself personally for the debt, 
by means of a special covenaut inserted in the 
bond, and is not, therefore, in a position to 
dispute his liability for any deficiency that may
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arise from the distribution of the proceeds of the 
ship. But, in this instance, the bottomry bond 
contains no such covenant, and the master denies 
any liability whatever to the bottomry lenders for 
any part of the bottomry loan, l  am therefore 
called onto determine the question of law, whether, 
in the absence of any special agreement to that 
effect, the master of a ship incurs any personal 
liability to repay to the bottomry lender the 
amount borrowed on bottomry, when the bond 
becomes due by the safe arrival of the ship, and 
the proceeds of the ship and freight prove insuf
ficient to discharge it in full.

In  considering this question, I  am not re
quired to speak of the liab ility of the ship mas
ter for neglect or malfeasance, nor of a case 
where the bottomry bond proves invalid, or when 
no risk has ever attached, or where the stipu
lated voyage is not performed, or where the 
ship and freight is not abandoned to the bond
holder, nor yet of a case where the bond is executed 
by an owner of the ship. What I  have occasion 
to say is, therefore, intended to refer to the case 
here presented, where it  is sought to hold the 
master personally liable for the loan, where the 
bond is a valid bottomry bond executed by the 
master, as such, in a foreign port, for a voyage 
which has been duly performed, and where the 
ship and freight are applied, so far as they w ill go, 
to the payment of the bond, and where the master 
has made no special agreement, to be responsible 
for the loan. Upon this question I  remark—first, 
that the bottomry lender, in order to establish a 
personal liability on the part of the master, cannot 
resort to the general liability, which the master of 
a ship is presumed to incur for debts contracted 
and advances made in behalf of the ship. The 
implied contract of the master, arising, under the 
general rule of the maritime law, out of an advance 
of money for the ship, is extinguished when a 
lawful contract of bottomry is made and the debt 
has been put at risk. A ll other obligations merge 
in the new contract, which places the lender in a 
new and different relation to the vessel, and i t  is 
to the rights and obligations arising out of the 
contract of bottomry alone that the lender must 
thereafter look.

The contract of bottomry, which is not only 
a contract of great sanctity, but also of great 
peculiarity, is not a mere agreement for secu
rity. “  I t  is neither a sale, nor a partnership, 
nor a loan properly speaking, nor insurance, nor a 
compound of different constructions • undiyue 
collatis membris; but i t  is a contract having a 
specific name—un contvcU nomvne—and a character 
peculiar to itse lf(E m e rig on , Contrat ala grosse, 
ch. 1, s. 2.) When once the bottomry risk has 
attached, the creditor becomes a bottomry lender, 
and nothing else. “ He who lends money on 
bottomry, makes a contract, which is to be followed 
out in all its remedies as such:”  (Curtis, J., 1 
Cur. C. C. 351 ; The brig Ann G. Pratt, Brady v. 
Bates, 9 Met. 250; The Ann G. Pratt, 18 How.) The 
holders of a bottomry bond are therefore not 
holders of a mortgage, and the rules applied in 
cases of mortgage have little  or no application 
here.

But although the only contract, upon which 
these bottomry lenders can rely, is the contract of 
bottomry, it  does not follow that they have not by 
that contract the personal liability of the master 
upon the safe arrival of the ship, notwithstanding

the circumstance that the instrument given to bind 
the ship does not expressly provide for any per
sonal liability of the master. A  personal liability 
on the part of the master in case of the safe arrival 
of the ship may form part of a valid contract of 
bottomry, as has often been held where that 
liability had been stipulated for in  the bottomry 
bond. The question here is whether such a liabi
lity  does not, by implication of law, constitute an 
element in every such contract, as, for instance, i t  
does in the contract w ith the seamen. These 
bondholders maintain that such a personal liability 
is implied by the maritime law, and that i t  can be 
resorted to, at least to make good any deficiency 
after exhausting their remedies against the vessel 
and freight. In  support of this position,the words of 
Bora Tenter den are cited, when he says the remedy 
of the lender on bottomry is “ against the master or 
the ship ”  (Abbott on shipping, 5th edit., p. 156), 
and also the statement in Kent’s Commentaries 
(3 Kent, p. 355), that “  for the repayment of a sum 
borrowed on bottomry the person of the borrower 
is bound as well as the property charged.”  These 
two citations from the high authorities named will 
be found on examination nob to be to the same 
point. The borrower alluded to by Chancellor 
Kent is not the master, but the owner of the ship, 
as the context shows. On page 360 the master 
w ill be found spoken of as distinguished from the 
“  borrower.”  So understood, the citation has no 
direct bearing on the question under discussion; 
and as to the remark of Lord Tenterden, it  must 
be understood as referring to such a bond aB he 
describes in a subsequent paragraph, aDd sets out 
at length in his appendix, which contains a special 
covenant on the part of the master: (Abbott on 
Shipping, p. 160) Reference is also made to the 
general principle of the maritime law, according 
to which the master of a ship is presumed to bind 
himself personally in every contract made in 
behalf of the ship, as showing the existence of 
such a liab ility in the contract of bottomry. But, 
i f  such were the rule in all other cases, i t  would 
afford little  reason for supposing the liability to 
exist in a contract of bottomry, for “  bottomry is 
a contract resembling nothing,andbeing consistent 
with nothing but itse lf”  Curtis, J., 1 Cur. C C., 
p. 350), and I  am of opinion that the reasons 
on which the general rule rests w ill be found to 
be, for the most part, wanting in the case of 
bottomry. Take, lor instance, the reasons which 
led to the personal liab ility  of the master to the 
crew. The master is personally liable to the sea
men, for sailors, because of well known traits, must 
have every security possible, to prevent them from 
losing their wages and becoming objects of charity- 
They naturally look for their wages in  the first 
instance to the master, who commands them 
during the voyage, who provides them their food, 
who cures them when sick, and punishes them 
when they disobey, and from long usage he has 
thus become personally bound for their wages. 
Another instance is the personal liability of tb0 
master for the bills of material men and for ad
vances of money. Obligations of this class 
their distinctive character from the fact that they 
are generally made in foreign ports, where they 
are to be discharged, and where the owners ar 
not, and i t  is therefore permitted to look to * 
master who is present, leaving him to reimburs 
himself from the owners when he returns bom j  
Considerations of this character, coupled perbap
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with the fact that in the earlier history of naviga
tion as well as afterwards on the revival of com
merce in the middle ages, the master almost in 
variably was an owner unless he was a slave, led to 
the establishment of the presumption of personal 
liability on the part of the master in contracts made 
for the ship as a “  usage ar.d custom of the seas.” 
But it  w ill be difficult to find in the maritime law 
any trace of such presumption incases of bottomry; 
and the considerations which press in favour of it, 
on other occasions have in such contracts little 
force. The lender on bottomry is not ignorant 
and poor like the sailor. He becomes beneficially 
interested in  the voyage. His loan is never to bo 
repaid in the foreign port where it  is effected, but 
on the contrary, is payable where the owners are 
supposed to be or to have funds, and the ship is 
specifically bound. No necessity, therefore, exists 
for the personal responsibility of the master.

Furthermore great injustice must follow if  such 
a personal responsibility on the part of the 
master be attached by the law to the con
tract of bottomry, because the master is w ith
out remedy over against the owners of the ship 
for any sum thus extracted from him, not
withstanding the fact that the owners receive the 
benefit of the loan. This results from the cha
racter of the transaction, and the nature of the 
liability on the part of the shipowner which grows 
out of it. The owner of a ship is indeed said to 
be liable for a bottomry bond, as well as the ship, 
i f  the ship arrive safe, but this is not a liability 
arising from a contract of the owner made by the 
hand of his agent, the master, with the bottomry 
lender. The master of a ship, although an agent 
of the owner, is also in a certain sense a public 
officer. “  The master of a ship is not an ordi
nary agent, but one of a special kind—sui gene
ris.” (Sir R, Phillimore, The Thetis, 3 Mar. Law 
Cas. O. S. 357; 22 L. T. Rep. 77.) “ He is a 
known and public officer.”  (Sea Laws, A rt. 2, 
Of the Masters of Ships.) “  The rights and duties 
springing out of the position of ship master are of 
a public character.”  (Bedarride, Com. de Code, 
Liv. 2, Tome 2, Art. 359.) “  The master of a ship 
has a threefold responsibility, to the owners, to 
the freighters, and to society—the State. (Boulay 
Paty, vol. 1, 383.) “ Though he (the master) re
ceive a salary, yet he is a known and public 
officer.”  (Molloy, Book 2, Ch. 11, s. 2.) The con
tract of bottomry, when made by the master, is 
niade by him to a certain extent in an official 
capacity. He does not, in a transaction of that 
character, act simply as agent of the owners, but 
as master of the ship. I t  is not within the scope 
° f the shipmaster’s authority, as the agent of the 
owners, to bind them personally as his principals 
hy a bottomry contract. The owners are liable 
[[hen the vessel comes to them safe, but not 
because of the acts of their agents in borrowing 
[coney for them. Theirs is an original liab ility  to 
[he holder of the bottomry bond, arising one of 
their possession of the property bound for the loan, 
Namely, the ship and freight. This peculiarity 
jc the liability of the shipowner, growing out of 
bottomry, is pointed out by the Supreme Court of 
[he United States in the case of the Virgin, where 
the court says: “ In  England and America the 
established doctrine is that the owners are not 
Personally bound, except to the extent of the fund 
Pledged, which has come into their hands. To this 
extent indeed they may correctly be said to be

personally bound, for they cannot subtract the 
fund and refuse to apply i t  to discharge the debt. 
But in  this case the proceeding against them is 
rather in the character of possessors of the thing 
pledged than strictly as owners (The Virgin, 
8 Pet. 538, 554.) The later authorities in England 
and America are to the same effect: (The Brig 
Ann C. Pratt, Curtis, J. 1 Curtis’s C.C. p. 350; 
Stainbank v. Fenning, 11 C.B. 51; 15 Jur. 1032.) 
Not only is such the law in England and America, 
but the same law exists upon the Continent. By 
the German Mercantile Code, which, in respect to 
such a subject, may be presumed to state the rule 
of the maritime law, as understood throughout a 
large part of Europe, it is declared (Art. 680, 7th 
part), that the bottomry creditor can enforce his 
claims only to the extent of the bottomried objects 
after the arrival of the vessel: (see Maritime 
Legislation by Wendt, Appendix, p. 254.) The 
maritime law as administered in France appears 
to be the same.

I f  then the owners of a ship are not rendered 
directly liable, by a contract of bottomry made by 
the master, they cannot be rendered indirectly 
liable through a liability on their part to the master 
for any sum exacted of him by reason of the con
tract. And if the master be without remedy over 
against the owner of the ship, i t  is not to be supposed 
that he can be held personally liable, and thus com
pelled to bear without recourse the burden, not 
only of a loan effected solely for the benefit of the 
shipowner, but also of the maritime interest, and 
that, too, when he is compelled by the responsibility 
of his office to effect the loan, whether willing or 
not to assume such a burden. The unjust effect of 
such a rule warrants the supposition that it  does 
not exist in the maritime law. Aside from its in 
justice, there is reason against it, founded in pub
lic policy, for to make the master by operation of 
law liable for the payment of the bottomry bond, 
or even for the deficiency after the ship and freight 
are exhausted, is to offer him an inducement to 
lose the ship, inasmuch as her safe arrival w ill cast 
upon him a responsibility which he escapes if  she 
does not arrive. A  rule which would in any case 
place the interest of the mariner in opposition to 
the welfare of the ship would be contrary to the 
whole spirit of the maritime law.

These considerations, which are of a nature 
entitling them to much weight in determining a 
question of maritime law, appear to me sufficient 
to warrant a rejection of the doctrine contended 
for by this bottomry lender, and I  find no ad
judged case which impels me to a different con
clusion. No case has been cited by the advocates 
where the doctrine in question has been sustained, 
and I  find a decision to the contrary in the Eng
lish Admiralty, where the same question arose, 
and in the same way, and where the determination 
was that the master of the ship had not ceded his 
prior right against the ship by taking up money 
on bottomry. Dr. Lushington says : “  Here the 
master has not bound himself personally to pay 
the bond ; his covenant in the bond is that he is 
master, and therefore he has authority to charge 
the barque, cargo, and freight, and that the 
barque, cargo, and freight shall at all times after 
the voyage be liable to the payment of the money. 
He has not, therefore, incurred that personal 
liability which a master giving a bottomry bond 
generally incurs in express terms (Tlis Salacia, 
1 Mar. Law Cas. O. S. 261; 1 Lush. 543.) Many
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remarks w ill be found scattered through the 
other cases in  the English Admiralty which I  
have above cited looking in the same direction : 
(See also The Edward Oliver, 2 Mar. Law Gas. 
O. S. p. 507 : The Jonathan Goodhue, Swabey, 
524.) I t  may, therefore, be said that the authori
ties in the English Admiralty are adverse to the 
position here taken by the bondholder. The conti
nental writers are directly opposed to such a posi
tion. Thus Emerigon (Traité de Contrats à la 
grosse, ch. 7, sect. 12, cl. 4) says, “  I f  in  the bottomry 
bond the master has bound himself and his goods 
(of which I  have seen a thousand examples), ho is 
held personally liable, in spite of the fact that he 
acted in the known capacity of agent, because he has 
rendered himself bound for the bond, and the 
lenders have trusted his credit. I f  then the vessel 
arrives safely, they may compel the master himself 
to pay the principal and the maritime interest which 
he has in his own name promised to pay. But, if 
he has contracted only in the capacity of captain, 
the lenders in case of the safe arrival of the ship, 
w ill be limited to an action in rem against the vessel 
and freight, without recourse to the owners who 
abandon the property, or to the master who, having 
contracted only in a qualified capacity, is not re
sponsible for the unfortunate result of the voyage.” 
Emerigon cites the Ordinance in his support. 
Later continental authority is to the same effect. 
Bedarride declares that the master cannot be held 
personally liable for the payment of a bottomry 
bond which he has signed in his capacity as master 
for the necessities of the ship (Com. de Code, Liv. 
2, tit. 9, s. 931), and again (sect. 935) he says, “ On 
principle, therefore, the master borrowing money 
on bottomry contracts no personal obligation, 
neither on the part of the owner nor with the 
lender, but with this exception, that i t  is always 
lawful for the captain to bind himself directly and 
personally.”  The German Mercantile Code, already 
referred to, restricts the personal liability of the 
master on a bottomry contract to those cases 
where the master has arbitrarily changed the 
voyage, or arbitrarily deviated, or has improperly 
assumed new sea risks, and then gives him the 
opportunity to relieve himself, by proving that the 
non-payment of the bond has not been caused 
through the change of voyage, or through the de
viation, or through the new sea risks : (Art. 694, 
Part 7 : see Maritime Legislation by Wendt, 
Appendix, p. 257.) And the 18th Admiralty Rule 
of the Supreme Court of the United States clearly 
recognises a similar rule of law (a). Indeed, the 
18th Admiralty rule goes far to compel the deter
mination of this court in this case adversely to the 
bottomry lenders upon this question under con
sideration, although this libel is not in conflict with 
the rule.

My conclusion, therefore, is that in the present 
case no personal liability for any part of the loan 
has attached to the ship master ; and the bottomry 
lender and the master must, therefore, in respect to

(a) The 18th rule of practice for the District Court 
in Admiralty cases is as follows In all suits on bottomry
bonds, properly so called, the suit shall be in rem only 
against the property hypothecated, or the proceeds of the 
property in whosesoever hands the same may be found, 
unless the master has without authority given the bot
tomry bond, or by his fraud or misconduct has avoided 
the same, or has subtracted the property, or unless the 
owner has, by his own misconduct or wrong, lost or sub- 
stracted the property ; in which latter cases the Buit may 
be in personam against the wrongdoer.—Ed .

order of payment, upon this motion, be declared to 
be subject to the general rule by which wages are 
entitled to be paid in preference to a bottomry 
bond. But this is upon the assumption that the 
master has a lien upon the ship as averred in his 
libel. The present being a m otion  founded upon 
the respective libels alone, for the simple purpose 
of determining at this period of the controversy 
the question of priority, in order to save expense, 
the right to a lien is not put at issue. I f  it  is in 
tended to question that right, an issue must be 
formed by answer or exception, upon which a de
cree may be rendered.

Upon this motion the order w ill be that in the 
distribution of the proceeds in the registry, any 
decrees that may be entered upon the libels before 
me will be satisfied out of the proceeds in the fol
lowing order :—First, the wages decreed the mate ; 
next, the pilotage decreed to Eugene Gallagher; 
next, the sum decreed Cummings, the master ; 
next, the sum decreed Timothy Darling upon the 
bottomry bond. The priority of the other demands 
arising thereunder need not be determined, as the 
demands above mentioned w ill absorb the whole 
fund.

C O U R T OI" A D M IR A L T Y .
Reported by J. P. A s p u j a l l , E s q . ,  Barrister-at-Law.

Nov. 13 and 14, 1873.
T he Prospering P alasso.

Damage to cargo—Onus of proof—Bill of lading 
“  shipped in good order and condition”—“  Quan
tity and quality unknown”—Effect of.

In  a suit against shipowners for damage to cargo 
the onus is upon the plaintiffs to show in the first 
instance that the goods were shipped in good order 
omd condition before they can call upon the ship" 
owners to show excuse for the injury done to the 
goods.

A bill of lading staling that goods were shipped w» 
good order and condition, but also containing an 
endorsement by the master, “ quantity and quality 
unknown,” does not admit, as against the ship- 
owners, that the goods were shipped in good order 
and condition.

Evidence of the condition of goods on delivery tend
ing to show that the damage sustained could not 
be accounted for by any damage existing at the 
time of shipment, and that such damage, had w 
existed, must have been noticed by the master or 
officer in charge of the ship at the time of ship
ment, will not, where goods are shipped under_ a 
bill of lading endorsed “  quantity and quality 
unknown” satisfy the onus cast upon plaintiffs 
seeking to recover against shipowners for damage 
to the goods. Positive evidence of the conditiorl 
of the goods when shipped must be given. _ ,

T his was a cause of damage to cargo instituted 
under the 6th section of the Adm iralty Court Ac 
1861 on behalf of Messrs. G. Konig and Go., mer
chants, London, against the vessel Prospermo 
Palasso, her tackle, apparel, and furniture, an  ̂
against Guisseppe Lavarello of Genoa, in  the king 
dom of Italy, the owner of the vessel intervening- 
The Prosperino Palasso was an Italian vessel, ° 
which no owner or part owner was at the time o 
the institution of the cause domiciled in Englan 
or Wales. In  the months of January and 1 e. ■ 
1873 Messrs. E, B. Liddell and Co., of Alexandria
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shipped on board the said vessel then lying at 
Port Said, in Egypt, 5630ardebs of cotton seed 
(about 704 tons), in pursuance of a charter-party 
entered into between themselves and the master 
of the shin. The persons constituting the firm of 
Messrs. E. B. Liddell & Co. were identical with 
the members of the plaintiffs’ firm. The charter- 
party was in the usual form, and contained this 
stipulation : The merchants engage to provide 
mats and the ship the necessary wood for dun
nage.”  The master received and accepted the 
cotton seed so loaded to be carried on board the 
said vessel on the terms of three bills of lading, 
signed by the master, and delivered by him to 
Messrs. E. B. Liddell & Co. The wording of 
these bills of lading was as follows :

Shipped in good order and well conditioned by E. B. 
Liddell & Co., Alexandria (Egypt), in and upon the good 
ship called the Prosperino Palasso, whereof is master for 
this present voyage Agostino Della Casa, and now riding 
at anchor in the port of Port Said (Egypt), and bound for 
Hull, 5630 ardebs cotton seed, being marked and num
bered as in the margin, and are to be delivered in the 
like good order and well conditioned at the aforeaaid 
Port of Hull (the act of God, the Queen’s enemies, fire, 
and all and every other dangers and accidents of the 
seas, rivers, and navigation of whatever nature and kind 
soever, save risk of boats so far as ships are liable thereto 
sxeepted) unto order or to assigns paying freight for the 
said goods at the rate of (19a.), say nineteen shillings ster
ling in full per ton of 20owt. delivered with ¿£10 gratuity. 
Other conditions as per charter-party dated London, 25th 
Oct. 1872, with primage and average accustomed. Inw it- 
ness whereof the master or purser of the said ship hath 
affirmed to three bills of lading all of this tenor and date 
4he one of which three bills being accomplished, the 
other two to stand void. Dated in Port Said (Egypt) 
4th Feb. 1873. 400 dunnage mats. Fifteen working
hays remain for discharging.

Across these bills of lading the master wrote the 
Words “ ignoro quantita e qualita,” and after so 
doing signed the bills of lading.

The vessel sailed from Port Said on her voyage 
^°r H ull on 5th Feb. 1873, and arrived in H ull on 
the 2nd May 1873, and when she had discharged 
her cargo was found to be heated and damaged.

The plaintiff’s petition after setting out the above 
foots continued as follows :

6. The said cotton seed was not delivered to the plaintiffs 
according to the terms of the said bills of lading in as good 
order and condition as it was in when it  was shipped on 
hoard the said vessel at Port Said as aforesaid ; but on 
‘he contrary, the same was delivered to the plaintiffs in 
Wttch worse order and condition and greatly damaged. 
. 7 .  Snch non-delivery as aforesaid to the plaintiffs of 

said, cotton seed in as good order and condition as 
hen it  was shipped was not occasioned by any of the 

Porils or causes in the said bills of lading excepted.
The plaintiffs paid to the master of the said vessel 

I?* 6 freight and gratuity dne according to the terms of 
¿f? said bills of lading, and did and were ready to do all 
ningg necessary to entitle the plaintiffs to have the said 
ptton seed delivered to them in as good order andcondi- 

as it  was in when shipped at Port Said as aforesaid. 
t>a + ®y reason of the premises the plaintiffs lost a great 
Sr the value of the said cotton seed, and were put to 
im at e.xPeDse in and about keeping, warehousing, and 
a ?ro'[ing the condition of the said cotton seed, and in 

d about having the same surveyed.
7tb 6 'fofondant’s answer, after denying the 6th, 
».*?> and 9th  articles of the petition proceeded as
follows
fhat fo fhe 5th article of the said petition, he says 
thn 9 j Prosperino Palasso duly arrived at H u ll on 
fhe nl ■ 4873, and after her arrival she, by erder of

.plaintiffs, remained in the roads, with the cotton seed 
aiontlPetiti°n mentioned, until the 10th day of the said 

4 TmŴ en ŝ e wenf  mto the Victoria Docks.
• Lhe deterioration and damage, if any, to the cotton

seed in the said petition mentioned, were occasioned by 
the character and quality of the said cotton seed when 
shipped on board the Prosperino Palasso, and by the 
inherent qualities of the said cotton seed, and by the 
dangers and accidents of the seas, rivers, and navigation, 
or by some or one of such causes, and not by any breach 
of contract on the part of the defendant.

5. Save as appears by the last preceding article, the 
defendant admits the truth of the allegations in the 8th 
article of the said petition.

On this the plaintiffs concluded the pleadings.
The cause came on for the examination of w it

nesses, and for hearing on Nov. 13th and 14th 
1873. In  a similar case (a) tried immediately 
before the present, the plaintiffs (who were the 
same as in this ease) had produced evidence to 
show that the damage had been occasioned by 
reason of the ship being improperly dunnaged, 
but had failed to establish by positive evidence 
that the cargo had been shipped in good order and 
condition, and consequently that case had resulted 
in a decree for the defendants. In  consequence of 
this result it  was suggested on the part of the 
plaintiffs that in the present case evidence should 
first be given to establish the condition of the 
cotton seed when shipped, and that the court should 
upon that evidence express its opinion as to 
whether the plaintiff'had established a prima facie 
case,before hearingotherevidenceon thepartofthe 
plaintiffs ; such other evidence being for the pur
pose of showing that the injury to the cotton seed 
was such as would have been caused by heating, 
from some portion of the cargo becoming 
wetted by salt water coming in  contact with i t  
through insufficient dunnage; if the plaintiffs 
failed in establishing the good condition of the 
seed when shipped, the other evidence would be 
unnecessary, upon the authority of the Ida  (6).

(а) A case entitled The Po.
(б) T h e  I d a .—ThiB was also a cause of damage to cargo. 

The plaintiffs and shippers were the same as in the 
Prosperino Palasso ; the ship was also an Italian vessel. 
The facts stated in the pleadings in the two cases were 
identical, changing only the names of the ship, defendant, 
master, and the quantity shipped, and the same charges 
were made and the same defences raised in the same 
words. The same witnesses were called as to the con
dition of the seed when shipped, but the evidence of the 
witness Liddell was as follows : “ The cargo was shipped 
as far as I  know in good condition. No complaint was 
made by the master. The weather was fine daring the 
loading of the vessel. We do not attend to the prepara
tion of the ships for the cargo. We provide the mats, 
and expect the ship to provide wood for dunnage. There 
is no difficulty in getting wood in Alexandria, nor stone 
ballast.” Cross-examined : “ Alexandria is 120 miles 
from Port Said. The ship came from Port Said. I  never 
saw this ship, her captain or crew. I  saw samples of the 
cargo, but nothing more of the cargo. My knowledge of 
the weather depends on the daily reports, I  being at 
Alexandria. I  had the reports and letters from Port Said 
about this cargo, bnt they are not here. The samples I  
got at Alexandria are not here. We do not keep the 
samples after the ship is despatched. We received 
samples every day of the day’s work. The average of 
cargoes of that season were worse than usual.”

Evidence was also called by the plaintiffs for the 
purpose of establishing that the dnnnage of the ship, 
both permanent and temporary, was insufficient, part 
being sand, and more wood being required ; and that in 
consequence thereof the sea water had come in contact 
with and damaged the cargo; that the damage done 
was suoh as would result from sea w ater; that sand 
ballast was likely to absorb the water, and injure the 
cargo. The defendants called evidence to show that the 
ship was properly dunnaged, and that the injury to the 
cargo resulted from the heating of the cargo by its in
herent vice, except in such places where the salt water
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This was assented to by the Court.
Butt, Q.C. and Cohen appeared for the plaintiffs. 
Milward, Q.C. and Clarkson appeared for the 

defendants.

had come in actual contact with it, and that this last 
damage was occasioned by the excepted perils.

Butt, Q.C. and Cohen, appeared for the plaintiffs.
Millward, Q.C. and Clarkson, for the defendants.
Aug. 2, 1873.—Sir B. Philuimore commented on the 

evidence as to the dunnage, found, as a fact, that it  was 
insufficient, and proceeded ; There still remains an im
portant question whether this insufficiency of dunnage 
did or did not lead to the mischief done to the cargo.
The bad state of the cargo when it  was delivered 
must have arisen from one or two causes. Either 
from the greenness of the seed at the time when it  
was put on board the vessel, or from sea water 
oozing through and affecting the sand at the bottom 
of the vessel, and so affecting the cotton seed which 
was on the sand. I t  was contended on the one side 
that there was sufficient evidence in this case, to 
show that the Beed was shipped in good order and 
condition, on the bill of lading, and the bill of lading does 
say that i t  was “ shipped in good order and well condi
tioned,” and it  is signed by the master ; but also what 
is not stated in the petition appears on reference to the 
original document. There was written across that 
“ ignoro quantita i- qualita” —that is to say, in other 
words, the captain distinctly averred that he was ignorant 
of the quantity and quality of seed so put on board his 
vessel. I t  might be a question perhaps whether by 
“ qualita” was intended the same thing as “ order and 
condition,” or whether it  was only intended to say that 
the captain made no admission with respect to the parti
cular quality of the seed that was put on board ; but, 
assuming it  to be the same thing as good order and good 
condition—which, upon the whole, I  think the court 
ought to assume, having reference to the cases which 
were referred to a good deal in argument, viz., 
Jessel v. Bath (L. Eep. 2 Ex. 267) and the earlier 
case of Haddon v. Parry (3 Taut. 305), in which the 
reporter expressed the decision of the court in a very 
summary and pithy manner, viz., as follows : “ On this 
day the court declared that the words ‘ contents un
known’ ”—which, I  think, must be taken on the whole to 
be pretty much the same as ‘ ignoro quantita t> qualita 
—“ rendered the bill of lading no declaration of what the 
chests of dollars contained ; it  was therefore no evidence 
at all.” Chief Justice Mansfield had previously said, in 
the course of the argument, ‘‘ I f  the master qualifies^ his 
acknowledgment by the words ‘ contents unknown,’ he 
acknowledges nothing” —I  say, assuming the words to be 
the same as “ good order and condition,” there is other 
evidence in the case with respect to the condition in 
which this cotton seed was laden on board the vessel, and 
that evidence was furnished by Mr. Liddell, who was one 
of the plaintiffs, and was examined. He was a merchant, 
carrying on business in Alexandria and also in London, 
and he said, in answer to a question whether the cargo 
was shipped in good order and condition, that it  was, 
and he gave as the ground of his opinion that he knew it  
was from the samples which he had seen of it  at Port 
Said. I t  iB very true that his personal knowledge seems 
to have been founded on that fact; but I  am of opinion 
myself upon the whole that that furnishes the court with 
sufficient primd facie evidence, at least, that the seed 
was shipped in proper condition. This is evidence, of 
course, that may be very easily rebutted on the other 
side ; but the question is, has it  been so ? I f  it has been 
rebutted at all, it  must be by the opinion of the witnesses 
who saw it  in its blackened and burnt and bad condition, 
no other evidence having been produced before the 
court on this point. [His Lordship then commented 
on the evidence given by the defendants for the purpose 
of showing that the damage was occasioned by salt water 
Bhipped by perils of the sea and by the greenness of the 
seed when Bhipped, found as a fact that the sand ballast 
got wet by salt water at the bottom and Bides, and that 
the water got into the ship by her being thrown on her 
beam ends and by her straining in severe weather and 
continued.] The question of course arises, how did the 
water get awayP I t  was very strongly urged for the 
defendants that the lower part of the sand was quite dry.
I  8m not quite certain that this is proved in every >

1 The following evidence was produced on behalf 
of the pla intiffs:

Edward B. Liddell, examined by Butt, Q.C.:
I  am a memberof the plaintiffs’ firm carrying on business 

at Alexandria. Our firm is largely engaged in the purchase 
and export of cotton seed from Egypt. Cotton is there 
grown in pods, and before it  is gathered the pods burst 
open, and the white cotton and the seeds appear mixed 
together. Cotton cannot be gathered until the pod is 
burst. The bursting of the pod indicates ripeness. The 
seed" is separated from the cotton by a machine called a 
cotton gin. I f  the cotton and the seed were unripe it 
would be almost impossible to separate the seed from the 
cotton ; the seed would be all crushed in the process of 
ginning. I f  the seed can be extrioated from the cotton 
at all it  follows that it  must be ripe, as otherwise it would 
be extremely difficult, in fact practically impossible to 
separate them by ginning. A ll seed coming from Egypt 
is ginned before it  comes. The cotton seed is conveyed 
from the interior to the ports of loading principally by 
rail, sometimes by boat. A t the ports of lading the 
cotton seed is stored in our own warehouses, either at 
Port Said or at Alexandria, which are about 125 miles 
apart. A t Port Said the ships lie a short distance from 
the wharf. The seed is sent on board the ships in sacks 
by meams of covered barges, holding 20 to 40 tons 
each. From the warehouse to the barge the seed is 
carried in sacks on camels backs. On board the ship 
i t  is shot out of the sacks into bulk. I t  seldom 
rains at Port Said, but if it  does cotton seed is 
never loaded during the rain. When a cargo is being 
loaded we always take samples of it. This at Port Said 
is done in the ordinary course of business by my agent 
there. [Milward, on the witness admitting that he had 
never seen the samples drawn at Port Said, objected 
to these last two answers, on the ground that the 
witness never having seen the samples drawn, could 
only have derived his knowledge from hearsay. The 
court sustained the objection.] _ In  the course of 
my business I  got samples of all shipments at Port Said 
sent to my office in Alexandria. [Milward objected to 
this answer on the ground that the witness not having 
seen samples drawn could not say that the packets ot 
seed which he received were samples of shipments. The 
objection was overruled on the ground that the evidence 
being merely as to the custom of trade was admissible. 1 
The ordinary course of business is to have a large basket, 
into which a sample is put out of each barge load shipped, 
and when the whole is shipped a sample is taken put of 
this basket, or perhaps two or three samples, in the 
course of the loading, and the samples are sent to Alexan
dria. Sales by sample are common in the trade, and the 
sales are affected by the samples so taken. In  the course 
of business I  receive a number of samples purporting to 
be samples of cargoes landed at Port Said. Amongst 
others I  received some seed purporting to be a sample °t 
the cargo of the Prosperino Palasso. [Objected to, _bu 
allowed.] That seed was in perfectly sound condition, 
and was ripe, In  my experience such seed as that woui 
not heat from its own inherent nature. I  have neve 
seen sound seed heat from its own inherent greennes 
or vice. By sound seed I  mean seed that has not bee 
damaged by external causes. Seed gathered unrip 
would heat from its own internal qualities. Damag 
seed will also heat ot itself. From my experienc e ^

respect, but if it  were bo I  find a solution of the 
I  trust, in Dr. Voelcker’s (a chemist called by the <*etG 
dants) evidence. He said if the sea had damaged a P 
tion of the cargo it  would set the heat going in an0", in 
part of that cargo, which was not sea damaged ana 
that part he should not expect to see salt; and in anew 
to a question put by me he said, “ I f  the sand got 
and the seed was warm, the seed would draw up „ 
water through the mats.” Upon the whole the ’f68" * 1 0t 
the evidence in my mind is that the defendants have i g 
shown that the great amount ol damage to her cargo w 
caused by the excepted perils in the bill of lading or• 
the improper condition of the seed when put on boa ^
I  must, therefore, make the usual reference to the « «  
trar to determine what quantity was affected in co ‘ 
quence of the imperfect dunnage to which I  bav ,y 
verted, and the registrar will make his report according 

Solicitors for the plaintiff, Thomas and Hollams. 
Solicitor for the defendant, Thomas Cooper.
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cotton seed I  do not think that ft oar fro of cotton seed 
shipped green, that is, unripe, would heat from its own 
inherent vice to an extent of 10 per cent. ; still less to 
20 or 30 per cent. I f  a cargo of unsound seed or some 
harge loads of unsound seed were shipped so unsound 
that it wonld tend to heat materially, that would be 
apparent to the eye; even a small quantity wonld be 
apparent. No experience of cotton seed is required to 
«ay whether it  is damaged or not. The cotton seed pro
duced in bags (marked Nos. 1 and 2) is sound. Judging 
from its appearance, feel, and taste, this could not have 
heen shipped in a green unripe state. This bag of seed 
produced (marked No. 3) is damaged, as I  should judge, 
hy salt water. This bag (No 4) I  should judge was 
damaged by heat. I  consider that the heating of this 
seed was not caused by its being shipped green ; i t  does 
not present the appearance that seed shipped green 
Would have presented. There is no difficulty in detecting 
the difference. I  have never known green cotton seed 
shipped, and, consequently never knew of cotton seed 
heating from being shipped unripe.

Cross-examined by Milward, Q.C.
I  do not think unripe ootton seed can be procured for 

shipment. I t  may be got out of the pod, but the cotton 
could not be ginned unless perfectly ripe, and there would 
oe no use in gathering it. I t  may be unsound, neverthe
less. I t  may be damaged in transport to the place of load
ing in oourse of shipment. I  have not known it shipped 
when damaged. I  have not got here the sample which 
Purported to come from the Prosperino Palasso. I t  was 
destroyed at the end of the cotton season in March or 
April. M y agent at Port Said, who has charge of the 
shipments at that place is alive.

Evidence was then given identifying the four 
bags of samples referred to as having been taken 
out of the Prosperino Palasso on her arrival in this 
country.

Cohen for the plaintiff.—The onus does not lie 
m this case upon the plaintiff as to the condition 
°f shipment; if the court holds that that onus is 
°n the plaintiff, no effect w ill be given to the 
Words in the bill of lading, “  shipped in good order 
and condition.”  No doubt the words “  ignoro 
fuantita e qualita” are'important, but somemean- 
lng must be given to both sets of words. The 
effects of both sets is that the master represents 
fbat the cargo appeared to him, using the judg
ment of a person of ordinary care and skill, to be 
ln good order and condition, but by adding the 
Words “ ignoro quanlita e qualita" he declines to 
Warrant its weight or condition. He says, “  it  is 
apparently in good condition, but may have defects 
Which I  cannot detect.”  According to The Freedom 
(ante, Vol. 1. p. 28; L. Rep. 3 P. 0. 594, 600;

L. T. Rep. N. S. 452) it  is sufficient to show that 
the goods were delivered in worse condition than 
they were when shipped. [S ir R. P hillim ore  

Then the condition in which they were shipped 
*bustbe proved in the first instance by the plaintiff.] 
■ft lies upon the plaintiff lo show that the goods 
Were delivered in worse order than when shipped, 
“ Ut they need not establish the actual condition 
at the port of shipment. I t  is enough to prove 
facts which show that the damage to the goods 
discovered on delivery was such that they could 
Pot have been shipped in a condition likely to 
Produce that damage without being noticed by the 
Piaster. The condition of these goods on delivery 
.̂as such that i f  they had been shipped in a con

dition likely to produce such damage the master 
Piust have noticed it. Moreover, goods shipped in 
. condition which would have produced such in- 
i Ury before delivery would have been still more 

atnaged than these were. Hence the master, 
avmg represented by his b ill of lading that the 

KOods were shipped in good order and condition, 
V ol. I I . ,  N. S.

cannot by inserting words as to ignorance of their 
condition relieve himself from his former represen
tation, namely, that the goods were primd facie in 
good order when shipped. Then i f  we have proved 
that they were in bad order when delivered, we 
have given primd facie proof that they were in 
worse order than when shipped, which is all we 
need prove to entitle us to call upon the other side 
to prove excuse.

Milward Q.C., for the defendants.—This point 
has already been decided in the Ida (see note, 
ante p. 159). The plaintiff must prove positively 
that the goods were in good order and condition 
when shipped, and of this there is no evidence.

Sir R. P h illim o r e .—The court has been re
quested by counsel on both sides to consider the 
case as it  now stands, and to express an opinion 
on the effect of the evidence now before it. I  
am of opinion, as I  expressed more at length 
in the Ida (see note, ante p. 159), that the law 
requires the party complaining that his goods 
have been damaged by the fault of those who 
undertook to carry them, to establish the 
order and condition in which the goods were 
put on board the ship by proper evidence. The 
question as to what evidence w ill establish that 
proof must depend upon the circumstances of 
each case. In  the present case the proof which is 
offered to the court is, first of all, the bill of 
lading, in which the goods are stated to be shipped 
in good order and condition, but on the margin of 
which the master has inserted the words “ ignoro 
quantitae qualita." In  the case of the Ida(ubi sup.) 
I  expressed my opinion that those words must be 
considered to have the same meaning as “  quan
t ity  and quality unknown,”  and that by appending 
these words the master cancelled any admission 
he would otherwise have made as to the quality 
and condition of the goods when shipped. I  am 
of opinion, therefore, that the bill of lading in 
this case does not furnish the proof which the law 
requires from the plaintiffs as to the state of the 
goods when put on board. The other proof fur
nished is of a very circuitous character, consist
ing of evidence of the state of samples of the cargo 
on arrival in this country, and not of the condition 
of the cargo when shipped at Port Saia. I f  I  am 
called upon to express my opinion at this stage 
of the case I  must pronounce that the plaintiff has 
not proved the order in which the goods were 
shipped at Port Said, and, therefore, the defendant 
has a right, in default of other evidence, to be dis
missed from the suit with costs.

Milward, Q.C.—Then I  must ask what course 
the plaintiffs propose to take.

Butt, Q.C.—I  have no further evidence on this 
point. I  can produce evidence which w ill show 
that the damage might have been produced by 
another cause, viz., by sea water getting at the 
cargo and heating it  through defective dunnage, 
but after your Lordship’s decision that would be 
useless.

Sir R. P h illim o r e .—Then I  must dismiss the 
suit with costs.

Solicitors for plaintiffs, Thomas and Hollams.
Solicitor for defendants, Thomas Cooper.

M
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Dec. 9 and 18,1873.
T h e  P ie v e  Suferiore.

Damage to cargo—Jurisdiction—Admiralty Court 
Act 1861 (24 Viet. c. 10, sect. 6)—“  Goods carried 
into any fort in England or Wales Ship cal
ling for orders—Goods delivered at foreign port. 

When a foreign ship carrying cargo, acting in pur
suance of the contract of affreightment, which gives 
the option of several ports of call, English and 
foreign, puts into an English port of call for orders, 
she carries her cargo into the English port within 
the meaning of the Admiralty Court Act 1861 (24 
Viet. c. 10), sect. 6; and though she he ordered to a 

foreign port, and there discharge her cargo, the 
Court of Admiralty has jurisdiction to entertain 
against her a suit by the assignees of the hills of 
lading of the cargo, for damage to cargo, and to 
arrest her on her return to this country. _

T h is  was a cause of damage to cargo instituted 
under the 6th section of the Admiralty Court Act 
1861 (24 Viet. c. 10), against the Italian ship Pieve 
Superiore, and her owners intervening. The 
plaintiffs were Messrs. Gladstone, WyHie, and Co., 
merchants, of London, and Messrs, 
merchants, of Hamburgh. The defendants ap
peared under protest, and filed the following peti
tion on protest:—

(1.) By charter-party, dated London, the 30th March, 
1872, and Genoa, the 6th April, 1872, between the defen
dant and Ferdinand Schiller, for self and partners of 
Messrs. Borrodaile, Schiller, and Co., of Calcutta, mer
chants and freighters, it  was mutually agreed that the 
above named ship should, with all convenient speed, 
having liberty to take outward cargo and passengers 
from Europe to a port on the way for owners benefit, 
sail and proceed thence to Akyat for orders to load 
at either Akyat. Rangoon, or Bassein, and there load 
for the agents of the said freighters, a cargo of 
rice in bags, which the said freighters bound them
selves to ship, and being so loaded, should proceed 
therewith to Belle Isle, Scilly, Queenstown, or Falmouth, 
at the option of the master for orders, whether to dis
charge at a good and safe port in the United Kingdom 
or on the Continent between Havre and Hamburgh, both 
ports inclusive, or so near thereunto as she might safely 
get, and deliver the same in any dock freighters might 
appoint, agreeably to bills of lading, on being paid freight 
as therein mentioned; the master to sign bills of lading 
at any current rate of freight required, without preju
dice to such charter-party, but not under chartered rate.

(2.) Pursuant to the said charter-party, the said ship 
proceeded to Rangoon, and there loaded a cargo of rice in 
bags, for which the master of the said vessel signed and 
delivered a bill of lading, in the words and figures fol- 
lowing, that is to say :

“ Shipped in good order and well-conditioned by Glad
stone, Wyllie, and Co., in and upon the good ship or 
vessel called the Pieve Superiore, whereof is master 
for the present voyage, Consigliere, and now riding at 
anchor in the Rangoon river, and bound for Belle Isle, 
Queenstown, or Falmouth, for orders to discharge at a 
port in the United Kingdom or on the Continent, between 
Havre and Hamburgh, both inclusive, 5000 bags,of rice, 
each 2101b. nett, 5300 bags, each 1981b. nett, being marked 
and numbered as per margin, and are to be delivered in 
the like order and condition at the aforesaid port of 

, as ordered’ (all and every the dangers and 
accidents of the seas, rivers, and navigation of whatever 
nature or kind soever excepted), unto order or its assigns, 
he or they paying freight for the said goods at the rate of 
SI. 15s. (three pounds fifteen shillings sterling) per ton of 
20 owt., nett weight, with average accustomed. In  
witness thereof the master or purser of the said ship 
hath affirmed to three bills of lading, all of this tenor and 
date the first of which bills being accomplished, the 
others to stand void. Dated in Rangoon, this 26th day of 
March, 1873.—F. Co n s ig l ie r e .”

(3.) The said ship sailed with the said cargo from the 
Rangoon, and her master, in the exercise of his said op-

tion, proceeded therewith to the said port of Falmouth 
for orders, and there received orders from the plaintiffs, 
or their agents to proceed with the said ca rgo  to Bremen, 
which is a port on the Continent between Havre and 
Hamburgh, and to discharge the said cargo at Bremen.

(4 ) The said master accordingly sailed from ialmoutn 
in the said vessel with the said cargo to Bremen, and 
there delivered the Baid cargo.

(5 ) The said vessel, after having discharged her said 
cargo of rice at Bremen, left Bremen on a second voyage 
for Cardiff to load coals there, and subsequently arrived

/-v v • ao i _ l .n aats n ..Vocildd Vnr In  A Y\1 n.l Tl Til ITS
in this suit. , . , .

(6.) The plaintiffs allege themselves to be assignees 
for valuable consideration of the said bill of lading, ana 
allege that the said cargo of rice suffered damage in the 
said vessel, and they have instituted this suit, as such 
assignees, for the recovery of losses, which they allege 
themselves to have sustained by negligence or miscon
duct, or bv breach of duty, or by breaoh of oontract, on 
the part of the master or crew of the said vessel.

(7 ) Save as aforesaid, the said cargo of noe was never 
brought into any port in England or Wales. .

(8.) The defendants submit that the said cargo ot rice 
was not carried into any port in England or Wales, 
within the true intent and meaning of the (>th section ot 
the Admiralty Court Act 1861, and that by reason thereof 
this honourable court has not jurisdiction to entertain
this suit.

The plaintiffs now moved to reject this petition 
on protest, on the ground that, under the circum
stances therein stated, the court had jurisdiction.

Dec. 9.—Butt, Q 0. and Cohen, for the plaintiffs, 
in support of the motion.—To sustain the protest i t  
must be made out by the defendants that the 
words of the Admiralty Court Act 1861 (24 Viet, 
c. 15), sect. 6, any goods carried into any port in 
England or Wales in any ship,”  mean goods 
“  imported into,”  or “  finally discharged in ”  this 
country. I t  is clear that this cargo was carried into 
Falmouth, within the literal meaning of those words, 
and hence to oust our right of remedy here the defen
dants must show that the words have a more re
stricted meaning. The owner, consignee or assignee 
of any b ill of lading of any goods so carried have, 
under the section the right to proceed in this 
court for damage done to the goods, or for breach 
of contract, provided the owner of the ship be not 
domiciled in this country. We are assignees of 
the bills of lading, and the ship is the property ot 
a Genoese. This right may, by sect. 35 of the 
same Act, be exercised either in 'personam or m 
rem. The right of proceeding in rem is a power 
given to prevent the defeat of the ends of justice 
by reason of no person being resident in England 
or Wales who would be liable to be sued in an 
action at common law. I f  the defendant was 
this country there would be no difficulty in suing 
him, but as he is not here, the only question is, 
whether there can be a proceeding in rem. There 
is undoubtedly jurisdiction in some court; does 
the Act give this court jurisdiction ? The P011“ ’ 
has already been decided. In  The Bahia (Bro. 
Lush. 61), the ship only came into an English pors 
by accident, and it  was there argued that tn 
action was for a breach of contract, and that to g1̂  
the court jurisdiction, the contract must be P®F 
formable in England ; that is to say, that the wor 
"  carried into,”  mean “  carried under a contrac 
in to ”  England or Wales. This argument wa 
rejected and the jurisdiction upheld. 
although the place of delivery, as eventually 
ordered, was not in England or Wales, still 
goods were carried into Falmouth under a no 
tract, the ship going there for orders, in P®*8 . 
ance of the terms of the charter-party and bil
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lading. This is a remedial statute, and the de
fendants should be called upon to show why the 
court should not uphold a jurisdiction which its 
plain words give. No argument as to the incon
venience of upholding this jurisdiction is here 
applicable. I t  must be assumed that the ship has 
been guilty of a breach of duty, and if the court 
has once had jurisdiction, the ship can be arrested 
at any time. Her cargo belonged to one person, 
and when she went to Cardiff she was going 
to load ; hence no third person is inconvenienced 
l>y her arrest. Moreover, the same argument 
would equally apply to all cases of proceeding in 
'•'em, as in collision, salvage, and other causes, 
and yet i t  is not raised. The inconvenience is 
really balanced by the advantages on the other 
side. The question has in fact been decided in  the 
recent cases arising out of the Franco-German 
War:

The Teutonia, ante, vol. 1, pp. 32,214; 24 L. T. Hep. 
N . S. 521; 26 L. T . Rep. N. S. 48; L. Rep. 3 
Adm. & Eco. 394 ; L. Rep. 4 P. C. 171;

The Patria, ante, vol. 1, p. 71; 24 L. T. Rep. N. S.
849; L. Rep. 3 Adm. & Eec. 436 ;

The Heinrich, ante, vol. 1, p. 79; 24 L. T. Rep.
N. S. 915 ; L. Rep. 3 Adm. & Eco. 424;

The Wilhelm Schmidt, ante, vol. 1, p. 82; 25 L. T. 
Rep. N. S. 34.

The Act applies mainly to foreign ships, and its 
Rp irit and policy is to give reciprocity of remedy, 
which would not exist i f  its meaning were to be 
thus restricted.

Milward, Q.C. and Clarkson, for the defendant, 
[n support of the protest.—Before this court can 
have jurisdiction, the ship must be bound for some 
port of delivery in this country. There must be 
an intention to deliver here. A  mere accidental 
putting into an English port w ill not give ju ris
diction. Where ship, contract, and place of delivery 
are all foreign, the mere accident of a call for 
?rders can give no jurisdiction. The real question 
ls> whether the cargo was carried into port animo 
ve:manendi. I f  a master carries into a port in 
-England, with the intention of keeping the goods 
there wrongfully and against the terms of his 
[ontract to carry elsewhere, there is no doubt 
Jurisdiction; but if his sole intention in coming 
into port is to wait for orders, having the right to 
no so under his contract, without acting wrong
l y  towards the cargo, no jurisdiction can accrue, 
however long he stays, because he cannot be said 
"? be doing anything wrongful within the jurisdic
tion. In  The Patria (ante, vol. 1, p. 71; 24 L. T. 
" eP. N. S. 849; L. Rep. 3 Adm. and Ecc. 436), 
tne master committed a breach of contract by 
Refusing to proceed on his voyage whilst in an 
English port, whilst here there was no refusal. 
1 hey are not suing for an act done in Falmouth, 
entering which port must be considered a mere 
®tep in a foreign voyage by a foreign ship. The 
tort here, if  any, was committed under a foreign 
URg abroad, and in violation of a foreign contract, 
Ro that to uphold the jurisdiction the court must 
nold that the British Legislature can give juris
diction over foreigners. The ship could have been 
Rued at Bremen. [S ir R. P h illim o r e .— By general
international 'aw she could be sued in. the compe-
®nt courts of any country whose port she entered.] 
v'en i f  the Bhip had been ordered to London, it 

, °uld have been illegal to arrest in Falmouth, 
ecause the carrying into that port was not a 
n^y-ng into an English port within the meaning 

‘ he statute. The right of arrest does not arise

until arrival at the port of delivery. The statute 
is intended to provide a remedy where British 
subjects are sufferers, not foreigners ; to compel 
foreign ships coming into the jurisdiction, to 
give a remedy for breach of contract with 
British subjects.

But even if  the words, “ goods carried into 
any port,”  have a more extensive meaning 
than goods carried into a port for delivery, 
that meaning w ill only include goods carried into 
a port for the purpose of being done something 
with, which gives a right of action. The Balria 
(Bro. & Lush. Cl) decides that goods must be 
carried into a port where the goods arc dealt with, 
as at the termination of a voyage, or where the 
shipowner commits a tort, which gives a right of 
action. [S ir R. P h illim o r e .—In  The Patria (ubi 
sup.), and the other Franco-German war cases, the 
goods were not brought into court for the purpose 
of delivery. There was a refusal to proceed during 
war risk.] In  those cases, that very refusal was a 
breach of duty. In  The Bahia (ubi sup.), the wrong 
complained of was the refusal to carry on, and the 
shipowner had thereupon the right to make the 
port in which the ship then was the port of de
livery, and this founded the jurisdiction. In  
The Ironsides (6 L. T. Rep. N. S. 59; Lush. 458; 
1 Mar. Law Gas. 0. S. 200), i t  was decided 
that there was no jurisdiction, because the goods 
were not carried into port in the sh ip; that is, 
because there must be an actual carrying into port 
by the ship entering into the contract. In  The 
Damig (9 L .T . Rep. N. S. 236; Bro. & Lush. 102 ; 
1 Mar. Law Gas. 0. S. 392), however, Dr. Lush- 
ington held that “  carried into ”  meant “  carried or 
to be carried into,”  and that the court had juris
diction over a claim for non-delivery of goods which 
had been wrongfully thrown overboard. Thisisincon- 
sistent with the former case, and the question, owing 
to the difference of decision, is so far open, that it 
is practically res nova. Then the evil which the 
statute sought to remedy was the inability to pro
ceed against foreign shipowners whose ships in the 
performance of their contracts brought goods to 
this country. The master i t  was useless to sue; 
the owners could not be sued because not here. 
The statute gave power to proceed against the 
ship, and so provided a remedy for the e v il; and 
this is sufficient to satisfy the terms of the statute. 
I f  it is held to extend further, there w ill be great 
inconvenience. In the case of a general ship, the 
action of one shipper might delay the goods of all 
the rest at the port of call. The reasonable con
struction of the statute is, that the word “  port ”  
in the statute must mean the port of delivery 
named in the contract, or the final port of delivery 
in fact. Would the court have jurisdiction over a 
foreign ship loaded by a foreigner in America for 
a port on the Continent, merely because the ship 
came by accident, such as stress of weather, into 
an English port ? In  such a case the ship could 
be proceeded against in the foreign port, and there 
would be no hardship thattheLegislature intended 
to remedy by this Act. Here the ship is foreign; 
the master may call either at an English or a 
French port for orders; the contract for delivery 
is inchoate ; there is no contract to deliver at a 
particular port until orders given; orders are 
given to deliver at Bremen, and are accepted ; then 
the shipowner is under a contract to deliver at 
Bremen, a foreign port; the contract must then be 
considered as if  it  had stipulated in the first in-



164 M ARITIME LAW CASES.

A dm .] T he P ieve

stance that delivery should take place at Bremen; 
that is to say, a contract to be entirely performed 
abroad. [S ir R. P h illim o r e .— A t the same time 
the ship calls at Falmouth, in obedience to her 
contract. She was not there by accident. A ll that 
the plaintiffs need contend is, that a ship which, in 
pursuance of her contract goes into an English 
port for orders, submits to the jurisdiction.] The 
ship was not bound to call at an English p o rt; she 
could call at one of several ports ; there was no 
compulsion by the contract. Sir R. P h illim o r e . 
— She did arrive at Falmouth in  the execution of 
her contract, and that is an English port. The 
question is, does the Act apply under these cir
cumstances PI Putting into a port of call cannot 
give jurisdiction over a foreign contract.

Butt, Q.C., in reply.—I f  the owner of the ship 
were in this country, there would be no difficulty 
in  suing him at common law ; and i f  these goods 
were carried into an English port within the 
meaning of the Act, he would be sued in personam 
in  this court. Then all the arguments as to incon
venience would fail. Can it  be said that the doing 
of an act which compels the shipowner to enter an 
appearance in this court, which he would have to 
do at common law, i f  by chance in  this country, is 
such an inconvenience as can be used as an argu
ment against a jurisdiction. I t  is not pretended 
that the act creates a maritime lien ; it  only gives 
the power to compel appearance by a proceeding 
in rem. I f  the ship had left the English port 
and had been sold to a third person, the plaintiff 
could not have arrested her. But here she still 
belongs to the same owners, and they being liable 
for a breach of contract, may they not be made 
answerable through their ship, even when she is 
on a new voyage. I f  the owner had been on board 
the ship and had landed here, he could have been 
summoned, why not the ship? This cannot be 
called a foreign contract; the plaintiffs are British 
subjects ; the contract is in the English language, 
and under i t  the ship calls for orders at an English 
port. The Bahia (uhi sup.) is an a fortiori case, as 
there it  was never contemplated by the contract 
that the master should come into an English port 
at all.

Cur. adv. vult.
Dec. 18th.—Sir R. P h illim o r e .—This is a mo

tion to reject a petition on protest. A  suit was 
instituted for damage to cargo on behalf of certain 
consignees against the vessel Pieve Superiore, 
whose owners are foreigners. They have appeared 
under protest, and set forth their defence in the 
petition. The petition states that the ship was 
chartered in March and A p ril 1872 to take an 
outward cargo from Europe to a port in the East 
Indies, and there to load a cargo of rice, to “  pro
ceed therewith to Belle Isle, Scilly, Queenstown, 
or Falmouth, at the option of the master for 
orders, “  whether to discharge at a good and safe 
port in the United Kingdom, or on the Continent 
between Havre and Hamburg.”  The ship pro
ceeded to Rangoon and loaded the cargo; and the 
master signed and delivered a b ill of lading to 
Gladstone, Wyllie, and Co., in which the vessel is 
described to be bound for the places mentioned in 
the charter party. The b ill of lading and charter 
party are in English, and the freight is to be paid 
in English money. The vessel sailed from Ran
goon to Falmouth, and then received orders to go 
to Bremen, which is between Havre and Hamburg, 
and there discharged her cargo. She sailed from

Superiore. [A dm .

thence to Cardiff on a new voyage, and was then 
arrested on this suit.

The contention on behalf of the protestors, 
which was very ably conducted, proceeded upon 
two grounds. The first and principal ground 
was, that the words in the statute (24 Yict. 
c. 10, sect. 6), “  Any goods carried into any 
port in England and Wales in any ship,”  
must mean carried in for the purpose of delivery 
in that port. The second ground, which was, I  
think, more reluctantly put forward, was, that the 
goods must at all events be carried into a port, 
which from circumstances became the final port; 
or, according to a different form of the same pro
position, that the goods must be carried into a 
port, in  which port a wrong was done to the 
shipper. I t  is proper here to observe that the 
petition on protest does not allege that whatever 
damage was done happened after the vessel had 
left the English port and was on her way to 
Bremen. I t  is obvious that the second proposition 
of the counsel for the protest cannot be reconciled 
with the first, inasmuch as the second admits that 
circumstances may happen which found the juris
diction, although the goods are not carried into 
the port of discharge mentioned in the charter 
party or bill of lading.

Various cases have been decided by my imme
diate predecessor upon this point, and also by 
myself; and in the arguments addressed to 
the court upon former occasions, as upon the 
present, the principal topic has been the incon
venience which would result from the plain 
and literal construction of the words of the 
statute, which i t  cannot be denied are in favour of 
the jurisdiction of the court. And I  must here 
remark that the largo and descriptive words are 
not narrowed or restricted by any subsequent 
proviso, though it  seems that when a restriction is 
intended to be imposed, as in the case of the 
domicile of the defendant, i t  is plainly expressed. 
I f  the words are plain and unambiguous, I  do 
not think myself at liberty to consider the argu
ment from inconvenience, although i t  is very 
possible that a fu ll investigation into this topic 
would show that the inconveniences are balanced 
by contrary advantages.

In  The Bahia (Bro. & Lush. 61), the ship car
rying the cargo was bound for Dunkirk. She 
put into the port of Ramsgate, and the master 
refused to proceed to Dunkirk, or to give 
delivery at Ramsgate, and the court held that 
i t  had jurisdiction. In  The Patria (Law Rep- 
3 Adm. & Ecc. 436, 459), I  referred to that case, 
and upon its authority decided one portion of the 
case then before me, and from that judgment 
there has been no appeal. Also in The Patria the 
vessel was bound for a port in Germany, and pu  ̂
into Falmouth from accidental circumstances, and 
the master refused to proceed further, on the 
ground of French cruisers. I  held that the juris
diction of the court was founded under the statute. 
I t  is true that in both these cases the ship had not 
left the English port in which she was arrested. 
In  the present case she has deposited her cargOi 
alleged to have been damaged, in the foreign port, 
and is seized on her return to this country for ® 
new cargo. But i t  is to be observed that it  is no^ 
averred in this case that the shipper has had re
course to the tribunals of Bremen. I f  he has, as 
he alleges, sustained an in jury for which the 
owner of the ship is liable, i t  is s till unredressed ,
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and I  have already obsorved upon the pervading 
English character of the transation.. I t  becomes 
unnecessary to refer to the other German cases 
arising out of the recent war. I t  appears to me 
that the principal of these decisions must govern 
my judgment in the present case, more especially 
as the vessel had come into an English port in 
compliance w ith the terms of the charter-party, 
and that there was thereby a partial fulfilment of 
the contract; and the order which Bhe received 
there might have been to discharge in the English 
port, and perhaps in that particular port.

On the whole, having regard to the particular cir
cumstances which I  have stated, and being unable 
to distinguish this case in  principle from those 
which have been already determined on this point, 
I  see no adequate reason for not following the 
plain words of the statute, and I  must overrule 
the protest and direct the party to appear abso
lutely, with costs.

Solicitor for the defendants, Thomas Cooper.
Solicitors for the plaintiffs, Pritchard and Sons, 

agents for Bateson and Co., Liverpool.

c o u r t  o p  a p p e a l  i n  c h a n c e r y .
Reported by E. S t e w a r t  B o c h e  and H. P e a t ,  Esqrs., 

Barristers-at-Law.

Dec 9 and 12,1873.
(Before the L ord Chancellor (Selborne) and Lord 

Justice J ames.)
Ex parte N yholm ; Be Ch il d .

Shipping law—Charter-party—Lien for freight— 
Part payable on signing of bills of lading—Bank
ruptcy of charterei— Disclaimer of contract.

By a charter-party, after providing that the freight 
was to be at certain specified rates, it was agreed 
that 2501. should be advanced in cash on signing 
hill of lading and clearing at the custom house of 
the port of shipment, and the remainder on a true 
and faithful delivery of the cargo at the port of 
discharge; and that for the security and payment 
of all freight, dead freight, demurrage, and other 
charges, the master or owners should have an 
absolute lien and charge on the cargo, 

a he loading of the ship was completed, and the ship 
was cleared, but she never started on her voyage, 
nor were the bills of lading signed, 

d he charterer filed a liquidation petition, and the 
trustee under the liquidation disclaimed ail interest 
under the charter party.

ddeld (affirming the decision of the Chief Judge in 
Bankruptcy), that the shipowner was not entitled 
to a lien in respect of the 2501. agreed to be 
Paid in advance, inasmuch as the ship had never 
earned freight; the compensation to which the ship
owner was entitled for the loss sustained by reason 
of the charterer’s default was not freight, and the 
2501. did not come within the lien given by the 
charter-party.

 ̂His was an appeal from a decision of the Chief 
udge in Bankruptcy, affirming a decision of the 
udge of the Manchester County Court.

. The facts, which will be found more fu lly  stated 
/ \ i ^ e judgment of the court, were shortly as 
mllovrs :

Messrs. Child, Mills, and Co., merchants, of Man- 
hester, entered into an agreement by charter- 

Party with one Nyholm, the owner of the Danish 
r iS Vaering, by which it  was agreed that the

vessel should take a general cargo to Lagos, on the 
west coast of Africa, and should bring back a 
cargo from Lagos, at 77s. 6d. per ton for freight 
and hire, the payment of which was to be made as 
follows : 2501. to be advanced in cash on signing 
bills of lading and clearing at the Custom House, 
Liverpool, and the remainder on delivery at the 
port of discharge.

A fter the vessel was loaded, but before she 
sailed, Messrs. Child, Mills, and Co, filed a petition 
for liquidation, and the trustee under the liquida
tion disclaimed the charter-party.

The hills of lading were not signed, the 2501. 
payable in advance not having been forthcoming.

Nyholm claimed a lien on the cargo for freight 
and demurrage, but his claim was disallowed, both 
by the County Court Judge and by the Chief Judge 
in Bankruptcy.

He now appealed from the decision of the Chief 
Judge, but on the appeal restricted his claim to a 
lien for the 2501., payable in advance.

Cohen (of the Common Law Bar), and F. Thomp
son, for the appellant. We were ready and w ill
ing to sign the bills of lading at the time when 
the trustee under the liquidation disclaimed the 
contract. Therefore the 2501. had become payable 
as a sum certain, and was immediately recoverable, 
notwithstanding the disclaimer of the contract, and 
were entitled to a lien on the goods for the 
amount:

Paynter v. James, 2 Mar. Law Cas. O. S. 450; 15 
L. T. Hep. N . S. 660 f  L. Rep. 2 C.P. 348 ;

Black v. Bose, 2 Moore P. C., N . S., 277 ;
Small v. Moates, 9 Bing. 574.

I t  is true that this 2501. is not a sum in respect 
of which the usual lien for freight would have 
arisen, but we claim the lien under the clause 
in the charter-party which gives us an absolute 
lien on the cargo for the payment of all freight, 
dead freight, demurrage, and other charges, and 
when that clause is read in connection with tbe 
preceding clause, which provides that 2501 is to 
be paid in advance, that sum clearly comes within 
the words of the clause giving us an express lien, 
as that sum is in the preceding clause expressly 
stated to be payable as' part of the freight. This 
contention is supported by what Lord Kingsdown 
says in Kirchiner v. Venus (12 Moo. P. O. 301) : 
“ No doubt parties who have superseded by a 
special contract the rights and obligations which 
the law attaches to freight in its legal sense may, 
if they think fit, create a lien on the goods for the 
performance of the agreement into which they 
have entered, and thfey may do this either by ex
press conditions contained in the contract itself, or 
by agreeing that in case of failure of peformance of 
that agreement, the righ t lien of what is due 
shall subsist as i f  there had been an agreement for 
freight. But in such case the right of lien de
pends entirely on the agreement.”  They also re
ferred to :

Gilkison v. Middleton, 2 C. B., N . S., 134 ;
Byrne v. Schiller, ante, vol. 1, p. I l l ; 25 L. T . Hep. 

N. S. 211; L. Rep. 6 Ex. 319;
The Norway, 2 Mar. Law Cas. O. S. 17,168, 254; 12 

L. T. Rep. N . S. 57; B. & Lush. 377, 384 ;
Watson and Co. v. Shankland, ante, p. 115; L. Rep. 

2 Sc. App. 304;
Denoon v. The Home and Colonial Assurance Com

pany, ante, vol. 1, p. 309; 26 L. T . Rep. N. L. 628 ; 
L. Rep. 7 C. P. 341;

Hicks v. Shield, 7 Ell. & Bl. 633,638 ;
Andrew v. Mooreliouse, 5 Taunt. 435 ;
Tindall v. Taylor, 4 Ell. & Bl, 219.
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Dec. 12—The Court intimated that they would 
not call upon

Swanston, Q C. and Winslow who appeared for 
the respondent, and

Lord Justice J ames delivered the following 
written judgment of the court.—This is an appeal 
from the decision of the Chief Judge in Bank
ruptcy, affirming the decision of the County Court 
judge of Manchester.

The circumstances are shortly these : The ap
pellant is the owner of the vessel called the 
Vaering. The bankrupts, or gwusi-bankrupts, 
entered into an agreement with him for the 
chartering of his vessel. The particular lan
guage of the charter-party relied on, I  shall 
refer to later. One of the terms of the charter- 
party was that 2501. should be paid in ad
vance on account of freight when the bills of 
lading were signed and the ship cleared. The 
cargo was put on board, and the mate’s receipts 
given for it. The ship was cleared at the Custom 
House, and the captain was ready and willing 
to sign the bills of lading in exchange for the 
2501. The 250Z. was not, however, forthcoming, 
and the bills were consequently not signed. The 
allegation in the affidavit avers that no bills of 
lading had been tendered to him for signature. 
The charterer became insolvent. The trustee 
gave notice that he abandoned all interest under 
the charter-party. Conflicting claims were made 
to the cargo, and an order was made by the 
County Court judge fo* taking it  from the ship, 
and selling it, and bringing the proceeds into 
court, except some parts that were given over to 
some owners, and an issue was directed by the 
County Court judge as follows : “  Whether H. C, 
Nyholm had on the 10th April, or the 25th April 
1873, being the date of the final discharge of the 
cargo and goods laden on board the Danish brig 
Vaering, under a charter-party dated the 6th Nov. 
1872, and made between H. C. Nyholm and the 
above-named debtors, a complete or some lien and 
charge on the cargo and goods so laden on board 
the vessel, or some part thereof, for damages 
freight, demurrage, detention, and other charges, 
for some of them.”  The learned judge of the 
County Court decided that issue in the negative. 
That decision was affirmed, and from that affirm
ance the appeal has been brought before us.

I t  was admitted in the argument that the claim 
must be confined to the 2501. I t  was not con
tended that there was any such lien by the ordi
nary mercantile law. I t  was also admitted that 
the ship had not commenced her voyage, and 
had, in fact, elected to free herself from the 
charter-party by reason of the insolvency and 
default of the charterers, and therefore that no 
freight, properly so-called, had been earned or 
commenced to be earned, and consequently that 
there was nothing in respect of which the ordinary 
mercantile lien for freight would arise. But the claim 
was raised on what was alleged to be the peculiar 
language of the instrument. The clauses referred 
to for that purpose are the clauses for payment 
“  In  consideration whereof and of everything here
inbefore mentioned, the said Child, Mills, and Co., 
of Manchester, do hereby promise and agree to 
load and receive,”  and so on, “  and pay or cause to 
be paid as freight for the use and hire of the vessel 
in respect of the said voyage out and home, at and 
after the rate of 77s. 6cl per ton of 20 cwt.,”  if  she 
went to some particular port, and something

different i f  she went to any other port, “  the pay
ment of which is to become due and be made as 
follows : 250Z. to be advanced in cash on signing 
bills of lading and clearing at the Custom House, 
Liverpool, less 5 per cent, for all charges, insurance 
thereon included. Such money as the master may 
require for the ordinary disbursements of the 
vessel at Lagos, on the west coast of Afrioa, to be 
advanced free of interest and commission, or other 
charge, and the remainder ou a true and faithful 
delivery of the cargo at the said port of discharge.” 
Then there is another clause : I t  being agreed 
that for the security and payment of all freight, 
dead freight, demurrage, and other charges, the 
said master or owners shall have an absolute lien 
and charge on the said cargo, or goods laden on 
board.”  ' I t  was contended first, on the principle 
of the cases as to concurrent acts, that the 2501. 
became payable as a sum certain under the con
tract as soon as the captain was ready and w illing 
to sign the bills of lading, and that that, therefore, 
constituted a sum certain immediately and s till 
recoverable as such, notwithstanding that the 
whole contract was determined and the voyage 
put an end to. I f  i t  were necessary to decide that 
point there would be very great difficulty in 
applying the principle of the cases referred to to 
the case of the payment in  advance, or at a parti
cular stage, of an instalment of one entire con
sideration for one complete voyage or other service, 
where the complete voyage or other service had 
never been performed, and was on the non-payment 
entirely given up. But, assuming even that i t  
were so, how does i t  become freight for which 
the nautical lien arises P I t  was admitted that i t  
would not be ordinarily so, but it  was contended 
that the lien was created by the express clause of 
lien. The express clause is, however, for freight, 
dead freight, demurrage, and other charges. I t  is 
not dead freight nor demurrage nor other charge, 
and it  is not freight in the ordinary sense of the 
word. But the contention was that the word 
“  freight ”  here was not to be read in the ordinary 
sense, but that the clause was to be read in con
nection with the previous clause as to the payment 
of freight. The 2501., i t  is said, is there expressly 
stated to be payable as part of the freight, and the 
freight is to be paid as follows : 2501. in advance. 
Therefore i t  was contended that the clause of lieu 
was to read thus : “  for freight, which word is 
to include the 2501. hereinbefore made payable in 
advance, and hereinbefore spoken of as a part pay* 
ment of freight,”  There is some ingenuity, but, 
in our judgment, no substance, in this contention. 
I t  would be an unwarranted thing to lay hold of a 
particular form of expression in one part of a 
charter party or other instrument, in order to g iv® 
to plain unequivocal language in another part of 
the instrument a meaning different from its ordi
nary meaning. The ship never earned freight, and 
never began to earn freight. That it  was prevente 
from doing so by the default of the other party 
entitles the owner to fu ll compensation for all the 
loss sustained thoreby, but the compensation is 
not freight, and the nautical lien for freight does 
not extend to such compensation. The order o 
the Chief Judge is right, and the appeal Wi 
therefore be dismissed with costs.

The L ord Chancellor  (Selborne) concurred.
Appeal accordingly dismissed with costs.

Solicitors : Field, Boscoe, and Co., for Bateso 
and Co ; Phelps and Sidgiviclc.
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Y.C. M.] Clover v . R oydon. [Y.C. M.

V . C. M A L IK S ’ C O U R T.
Eeported by T. H. Carson, and F. Gould, Esqrs., 

Barristers-at-Law.

Thursday, Dec. 18, 1873.
Clover v . R oydon.

Association—Registry of ships—Certificate of merit 
bona fide opinion—Laches—Injunction.

The defendants were an association for the registry 
of iron ships, and classed the ships in a register 
of merit according to the reports of their own 
surveyors. A list from the register might be 
obtained by anyone.

The plaintiffs were members of the association and 
the owners of a ship which in 1870 was ranked 
in the highest class in the register. The plaintiffs 
in 1870 made an alteration in the ship, and sub
mitted her to the defendants’ inspection, %vho not 
approving of the alteration, entered in the register 
“  class suspended 1871,”  and refused to restore the 
previous first-class entry unless some further 
alteration was made. The advisability of the 
alteration was a matter of opinion, as since the 
alteration the vessel was classed in the highest 
rank at “ Lloyd’s ” [London).

The plaintiffs continued to use the vessel, but it was 
proved that her value had been depreciated in con
sequence of the entry in the defendants’ register. 

On a bill being filed by the plaintiffs in Nov. 1873 
to restrain the defendants from disposing of any 
copies of their list containing the words “  Glass 
suspended 1871.”

Seld on motion that the plaintiff's were not entitled 
to relief, first, because the entry was the bona fide 
opinion without malice of the society to whose 
judgment the plaintiffs had submitted the vessel; 
secondly, because of their laches in applying to 
the court for relief.

This was a motion by the plaintiffs to restrain the 
defendants, the chairman and committee of an 
association called The Underwriters Registry for 
Lon Vessels, from printing or disposing of any 
°opy of their list of iron vessels having the words 

class suspended 1871,”  placed opposite or so as 
L  apply to the plaintiff’s ship, the Tyne Queen.

The defendant’s association was formed at 
Liverpool about the year 1862, the purpose of the 
association being to keep a registry of all iron 
vesse]s classed according to their quality. The 
committee published annually on behalf of the 
association a list of iron vessels for the use of their 
subscribers, a copy of which, however, any person 
^ 'g h t obtain by paying the annual subscription of

A- vessel considered by the surveyors of the 
association as satisfactory was classed by them 
Under the term of “  twenty years red.”  This was 
’he highest classification, and entitled the owner to 
a red certificate.

The following is an extract from the rules of the
association

The committee propose to class ships on their 
general merits, having special reference to the quality of 
(.1 6 materials, to the character of the workmanship, to 
p ? arrangement and size of the parts where the princi- 
g * strains are experienced, and to the equipment, a 
or, 0f classification whioh is considered preferable to 

® based merely on tables of scantling, 
o. • The oommittee continuing the classification adopted 
¿ the  Liverpool Underwriters' Association for the last 
tw ^?a”8 will olass in red for periods varying from ten to 

°uty years, all iron vessels whether steamers or sailing

ships, w hich have been o r may be subm itted  to  the 
inspection o f the  surveyors o f th a t association o r o f th is  
com m ittee du ring  construction, and be b u il t  and com
pleted to  th e ir  satisfaction.

7. A thorough survey will be required once in every four 
years for vessels with a certificate for twenty years, 
When vessels are abroad at the time they become due for 
survey they must be thoroughly examined on their 
return to the United Kingdom. The surveyors are at all 
times to have free access to examine vessels holding a 
certificate from this committee, and in case of defects 
reported by them not being made good, the classification 
of the ship shall be revised.

10. Vessels due fo r periodica l survey w h ich  leave the 
U n ite d  K ingdom  w ith o u t being d u ly  surveyed and passed 
b y  the surveyors to  th is  re g is try  w i l l  have th e ir  class 
suspended u n t i l  such survey has been p roperly  made 
N otice  of suspension o f class w i l l  be given in  the  f irs t  
m o n th ly  supplement issued a fte r the  sa iling o f the vessel. 
Vessels rem ain ing abroad fo r tw o years a fte r the y  become 
due fo r  periodica l survey w il l  have th e ir class suspended 
u n t i l  they have been re-Eurveyed.

The Tyne Queen was built in 1865, and was sub
mitted to the inspection of the surveyors of the 
assoeiatiou during construction, and was built and 
completed to their satisfaction, and was thereupon 
entered in the highest class as “  twenty years 
red.”  and a red certificate was given. The plain
tiffs purchased the vessel in 1870, and having 
determined to have her lengthened they entered 
into a contract for the purpose, the contractors 
for the work having the option to execute it  in 
such a manner as to entitle the ship either to be 
retained in the highest class in the Liverpool 
registry, or to be classed £  at Lloyds (London). 
The b ill stated that the said class A at Lloyds was 
considered fu lly equivalent to the class “  twenty 
years red,”  in the Liverpool registry. The con
tractors elected Lloyds’ classification, but executed 
the alterations in such a satisfactory manner that 
the vessel was classed ^  1 at Lloyds’ (London), a 
higher classification than A. The vessel was not 
at this time withdrawn from the Liverpool regis
try, where for some little time longer she con
tinued to appear as belonging to the highest class, 
viz., “  twenty years red.”

In  November 1871, the plaintiffs’ added to the 
“  awning ”  or “  spar ”  deck over the engine-room, 
so as to make it  cover in the whole length of the 
main deck. This alteration was approved by the 
surveyors of Lloyds, but the surveyors of the 
Liverpool registry objected to it, and in the follow
ing publication of their lis t of iron vessels for 
the year from September 1872 to August 1873, 
the vessel appeared with the following words 
printed in the margin under the figures “  twenty 
red,”  class suspended, 1871.”

The managing directors of the vessel, Messrs. 
Girvin and Slater, having applied for an explana
tion of this, they received from the secretary of 
the Liverpool registry, a letter dated 2nd Sept. 
1872, informing them that on certain alterations 
being made in the vessel under the inspection and 
to the satisfaction of the surveyors of the re
gistry, the committee would be ready to reinstate 
her to her former class.

Messrs. Girvin and Slater replied as follows on 
the 3rd Sept. 1872: “  We are in receipt of your 
favour of yesterday, and as it  w ill not be in our 
power at present to comply with the request con
tained therein for the continuation of the (s.s.) 
Tyne Queen in your book of classification, we have 
to request that you w ill in the meantime withdraw 
the vessel altogether therefrom.”



168 MARITIME LAW CASES.

y.c . m .] Clover v . R oybon. [Y.C. M.

Paragraph 18 of the b ill was as follows : “  The 
said request to withdraw the said vessel entirely 
from the said register is in accordance with the 
constant practice of the said association, in fact, 
in their present list of steamers published in Sept. 
1873 no less than twelve different vessels are 
marked in the said list as having been withdrawn 
by the owners, and the plaintiffs show that it  is 
the absolute right of the owners of any ship in the 
said list to have it  withdrawn therefrom, and so 
marked in  such list or to have i t  entirely with
drawn.”

Further correspondence ensued, but the associa
tion still declined to remove the words “  class sus
pended ”  from the register, stating in one of their 
letters that “  until the cause for suspension of class 
has been removed to their satisfaction, the com
mittee w ill be unable to insert the words ‘ with
drawn by request of owners.’ ”

The plaintiffs filed their b ill on the 19th Nov. 
1873, stating in addition to the above facts, that 
the book being commonly referred to by insurance 
brokers, and underwriters and shippers, for the 
purpose of ascertaining the merits of the various 
vessels in the list, the words “  class suspended ”  
would not only injure the vessel for selling pur
poses, but also prejudice the plaintiffs in effecting 
insurances on the vessel, and diminish the amount 
of freight which they could otherwise earn by her. 
I t  appeared that the alterations required by the 
committee would cost about 2001. The alterations 
required were for the further strengthening of the 
vessel on account of the alterations previously 
made with regard to which different views pre
vailed between the defendants’ association and 
Lloyd’s. The value of the vessel was stated to be 
about 25,0001. _ . .

The case now came on on motion for injunction.
In  answer to paragraph 18 of the bill above set 

out the secretary of the association by his affidavit 
stated as follows :

“ The nature of the entry referred to in the 
18th paragraph . . . .  when a ship has been w ith
drawn and which entry the plaintiffs desire to 
have substituted for the entry ‘ Class suspended 
1871/ in the said register is as follows :

[m  red J withdrawn by owners.
Such entry in the opinion of the committee con
tains a representation that the ship has not 
forfeited her class at the time of withdrawal and 
to have substituted that entry in the case of the 
Tyne Queen in lieu of the entry ‘ Class suspended 
1871 ’ would, in the opinion of the committee, 
have misled underwriters into supposing that the 
cause of the suspension of the certificate had 
been removed since the date when the entry ‘Class 
suspended 1871/ occurred in the registry, and 
before the time when the requested entry ‘ Class 
withdrawn by owners ’ was inserted, and for that 
reason the committee declined to make the required 
alteration.”

The vessel had been used by the plaintiffs since 
the suspension of her class and i t  was proved that 
the effect of the entry complained of had had an 
injurious effect upon the character of the vessel.

Glasse, Q.C., W. F. Iiobinson, and B. G. Williams 
(Common Law Bar) for the plaintiffs.—The words 
“ class suspended”  are calculated to injure the 
character of the ship, for they w ill be understood 
by the public as meaning “  untrustworthy ”  but 
the vessel is classed ^1 at Lloyd’s. I t  is said no

legal right is threatened, but our right is to use 
the ship free from any imputation on its merits. 
The defendants are a seif-elected body. The fact 
of suspension which appears on the register is only 
half the truth, as the reason of the suspension is 
not given. They cited

Dixon v. Holden, L. Rep* 7 Eq. 488 ; 20 L. T. Rep.
l i  • O *  O v  i  ,  _

Springhead Spinning Company v. Riley, L. Rep. 6 
Eq. 551; 19 L. T. Rep. N. S. 61;

Clark v. Freeman, 11 Beav. 112.
Cotton, CJ.C., Cohen (Common Law Bar), and 

F. Thomson for the defendants.—We need show 
only that the committee have acted bona fide in  
making the entry, which is their candid opinion, 
and which i t  is their duty to publish. There is no 
violation or threatened violation of any legal right. 
The words complained of do not mean “  unsea- 
worthy.”  The standard of merit required may be 
high, but the plaintiffs have previously had the 
benefit of it, and must also take the correlative 
disadvantage. In  Springhead Spinning Company 
v. Riley the question was as to jurisdiction, and 
there was a criminal offence. In  Dixon v. Holden 
the statement was false and libellous. We admit 
that if the defendants’ act was libellous, or would 
give rise to an action, the court would interfere, 
but no action would lie in this case. They 
referred to

Starkie on Libel, 3rd edit. pp. 41, 42 ;
Pater v. Baker, 3 C. B. 868 ; 11 Jur. 370; 16 L. J.

124, C. P.
Glasse, Q.C. replied, and referred to 

Evans v. Harlow, 5 Q. B. 624; 13 L. J. 130, Q. B. ;
8 Jur. 571.

The V ic e -Chancellor said that the plaintiffs 
had proved that the vessel was ',a first-class vessel, 
registered at Lloyd’s as ^1, and that the altera
tion which had been made in  her was not calcu
lated to weaken her, but that the entry in the 
defendants’ registry was calculated to inj ure her, 
and had done so. But everyone entering the 
association must know that the committee were to 
exercise their own discretion as to the class in 
which they would place a vessel in their register. 
The plaintiffs had already submitted the Tyne 
Queen to the inspection of the society, and had, 
in his Honour’s judgment, bound themselves to 
admit the society’s righ t to form its own opinion 
as to her merits. The whole book was a matter of 
opinion, and i f  in the honest exercise of their 
judgment the committee thought that the vessel 
did not come up to their standard, they had a right 
to enter that in their books. But what was the 
meaning of the entry “  class suspended ? ”  Did it  
mean any more than that at present the society 
had not made up their minds as to how the vessel 
was to be classed ? I f  that were so they had a 
right to enter that. There was no malice, no want 
of truth or plain dealing on the defendants’ part- 
No doubt the plaintiff's Had sustained injury, but 
i t  was through their own mistaken view. I f  th0y 
had been willing to expend 2001. on a ship whicn 
was worth 25,0001., she would have remained on
the register under her former classification as
“  twenty years red.”  But considering that her 
class hud been suspended in 1871, that she ha 
been used since, and the evil had only just been 
found out, his Honour was of opinion that tn 
plaintiffs were barred from relief by lapse of time, 
if  by nothing else. Motion refused.

Solicitors: G. L. P. Eyre and Co., for Garnet 
! and Tarbet; Field, Roscoe and Co,
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V.C. BACO N’S CO URT.
Reported by the Hon. Robert Butler  and F. Gould, 

Esq., Barristers-at-Law.

Wednesday, Dec. 10,1873.
L ondon and  P rovincial M arine  I nsurance 

Company v . Seymour.
Fraud—Action at law on policy of insurance— 

Relief in equity—Cancellation.
The defendants brought an action at law against 

the plaintiffs on a policy which, with another 
policy, had been effected by gross fraud. There
being several actions arising out of the same 
transaction, all the actions but that of the defen
dants were stayed, and a special case was agreed 
upon, and judgment was to be delivered at law 
upon the facts stated and found.

The facts showed gross fraud on the part of the 
plaintiffs at law, and judgment was given against 
them.

Held, that the defendants at law were entitled to a 
decree in equity for cancellation of both the 
policies.

T he b ill in this suit was filed against George 
Seymour and certain shippers and other persons 
interested in two policies of insurance effected 
with the plaintifi company by Seymour, and the 
relief sought by the amended b ill at the hearing, 
was that the policies might be cancelled so far as 
concerned the plaintiffs.

The policies, which were effected upon certain 
goods which were shipped on board the British 
vessel Pelerhoff, were dated the 3rd Dec. 1862, and 
l he 10th Dec. 1862, and were for the sums of 
£3000 and £3000 respectively.

A t the time the policies were effected, a state of 
war was existing between the United States of 
America and the Confederate States. A t this 
time the ports of the Confederate States were 
blockaded by the United States, but the mouth of 
the Rio Grande, which divided Texas from Mexico, 
Was not included in the blockade, and neutral com
merce with the port of Matamoras, which was 
°n the Mexican side of the Rio Grande, was 
with the exception of contraband of war, entirely 
free.

The goods covered by the policy were shipped 
by various persons, aDd comprised, besides inno
cent articles, certain articles contraband of war, 
and were, as it  afterwards appeared, intended 
from the beginning to go to Matamoras, not to be 
disposed of there as part of the merchandise of 
snch port, but for the purpose of being transhipped 
to Texas, and delivered to the Confederate Govern
ment.

The plaintiffs were not aware when they sub
scribed the policies of the nature of the goods 
mtended to be covered by the policies, but it  was 
represented to them that no contraband of war 
Would be allowed to be carried on board the vessel.

The vessel sailed from London in Jan. 1863, and 
on her way was captured by a vessel of the United 
States, and the vessel and cargo were condemned 
and forfeited.

The defendants thereupon commenced an action 
at law against the plaintiffs on the policy of the 
fmh December 1862, in the Court of Common 
vleas, and other actions also were brought against 
foe underwriters. In  November 1866, an order 
Was made staying all the actions except one, and 
l be action ultimately proceeded with was that by

the defendants against the plaintiffs on the policy 
of the 10th December 1862. The original b ill in 
this suit was filed on the 31st January 1866, pray
ing that the last-named policy might be cancelled, 
and the defendants restrained from proceeding 
with the action, but the b ill was amended on the 
19th February following, stating further as fol
lows : That the said action came on for trial in the 
sittings after Michaelmas Term 1866, when a 
special case was ordered to be stated for the 
opinion of the court, and that by the order i t  was 
directed that the facts found in the special case 
might be used in the suit in Chancery. The 
amended bill also stated that an action was pend
ing against the underwriters on the policy of the 
3rd December 1862. The amended bill prayed 
that both the policies might be cancelled so far as 
concerned the plaintiffs.

The special case was argued in T rin ity  Term 
1872, when judgment was given for the defendants 
in the action.(a)

Kay, Q.C. and A. O. Marten for the plaintiffs.— 
The court w ill entertain this suit, though there is 
an action at law with a complete defence. The 
only remedy in such a case as this is to file a b ill 
to set the policy aside. The court w ill take the 
verdict of the common law court, and if the court 
is satisfied with the result of the action on one 
policy it  w ill stay proceedings on both by ordering 
them to be given up. They cited

De Costa v. Scandret, 2 P. Wins. 169 ;
Indian and London Life Assurance Company v. 

Dalby, 4 De G. & Sm. 462 ;
British Equitable Assurance Company v. Great 

Western Railway, 19 L. T . Rep. N . S. 476; 38 L. J. 
132 C h.; s. c. on app. 20 L. T. Rep. N. S. 422 ; 38 
L. J. Rep. 314, C h .;

Traill v. Baring, 4 De G. J. & Sm. 318 ; 10 L. T. Rep. 
N . S. 215;

Hoare v. Bremridge, L. Rep. 8 Ch. 22; 27 L. T . Rep. 
N . S. 593;

Wittingham v. Thornburgh, 2 Vem. 206.
Little, Q.C., De Gex, Q.C., Heath, Dundas 

Gardiner, Westlake, and Linklater for the defen
dants.—There is no necessity for a double litiga
tion. The only question is whether the means of 
this court are greater than those of a court of law, 
but the constituted proceedings at law are amply 
sufficient. There can be no object in  cancelling a 
policy after a verdict against i t  in  an action. In  
De Oosta v. Scandret it  does not appear that any 
action had been brought. They cited

Ochsehbein v. Papelier, L. Rep. 8 Ch. 695; 28 L. T . 
Rep. N . S. 58.

Kay, 0,-C. was not called upon to reply.
The Y ic e -Ohancellor.— I  thought that a man 

who had been defrauded had a righ t to come to 
this court to be relieved. This is an attempt to 
oonfuse the plain equity of the case by referring to 
the action at law. There was an agreement for a 
special case, and that judgment should be delivered 
upon the facts. Those facts show as gross a fraud 
as could be expressed in words. I  cannot hesitate 
to make the decree for cancelling the policies.

Plaintiffs’ solicitors, Walton, Rubb, and Walton.
Defendants’ solicitors, Travers, Smith, and De 

Gex; Phelps and Sidgwick; Elmslie, Forsyth, and 
Co. ; Linklater and Co.

(a) For a report of the hearing of the Bpecial ease, the 
material faota of which are incorporated in the statement 
in this report, see Seymour v. London and Provincial 
Marine Insurance Company (ante, vol. 1, p. 423 ; 41 L. J. 
193, C. P . ; affirmed, 42 L. J. I l l ,  C. P . ; 27 L. T . Rep. 
N. S. 417).
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Tuesday, Dec. 16, 1873.
B axter  v . Chapman and others.

Bill of exchange—Bills of lading—Acceptance— 
Misrepresentation.

The TJ. Bank presented ahill of exchange to B. and 
Go., the drawees, for their acceptance, accompanied 
hy a ticket representing that the hank held bills 
of lading to cover it, B. and Go. thereupon ac
cepted the bill relying on the statement that the 
bank held bills of lading which both parties 
thought to be genuine. The bills of lading had 
been forged by the drawer of the bill of exchange. 

Held that B. and Go. were not entitled to demand 
from the bank genuine bills of lading before 
paying the amount of the bill of exchange.

T he bill in this case was filed to obtain a declara
tion that the plaintiffs were not liable in equity 
on a b ill of exchange for 59321. 4s., which had 
been accepted by them, unless the defendants or 
some of them handed over to the plaintiff’s 
genuine bills of lading of certain bales of cotton, 
and to restrain a threatened action at law against 
the plaintiff’s on the bill. The facts were as 
follows : The plaintiff Baxter carried on the busi
ness of a merchant and commission agent in New 
York, under the firm of A. Baxter and Co., and 
carried on the same business with the two other 
plaintiffs, Steedman and Coates, at Liverpool, 
under the firm of Baxter, Steedman, and Coates. 
The defendant Chapman was the registered public 
officer of the Union Bank of London, and the 
other defendants were the firm of IT. Schuchardt 
and Son, G. B. Shute, who carried on business 
in New Orleans as an exporter of cotton to Eng
land, and the bank of New Orleans.

In  M ay  1870, Shute having arranged w ith  the  
plain tiff Baxter tha t he would consign to the 
plaintiffs Baxter, Steedman, and Coates, certain 
cotton, by the ship William Cummings, shipped 
350 bales accordingly, and sent to Baxter, Steed
man, and Co., the invoice and a le tter as follows : 

New Orleans, 26th May, 1870. 
Messrs. Baxter, Steedman, and Co., Liverpool.

Dear Sirs,—I  have much pleasure in handing you the 
inclosed invoice of 350 bales, per William Cummings, and 
beg your kind protection of my draft for the advance of 
59321. 4s.—Yours truly, G eorge  B. Sh u t e .

The b ill was drawn by Shute on the plaintiffs at 
sixty days sight, and was dated 25th May 1870. 
The bill was sold by Shute to the New Orleans 
Bank, who received what purported to be, and 
what they believed to be, the bills of lading of the 
cotton.

The b ill of exchange was indorsed by the New 
Orleans Bank to the defendants Schuchardt and 
Son, their agents, who forwarded it, and the sup
posed bills of lading, and also a letter by which 
the bales of cotton had been hypothecated to meet 
the bill, to the Union Bank of London, where they 
arrived about the 12th June 1870. The Union 
Bank sent the b ill to their agents at Liver
pool, in order that they might 'get i t  accepted 
by the plaintiffs. The Union Bank had attached a 
ticket to the b ill of exchange as follows “  The 
Union Bank of London holds bills of lading for 
350 bales cotton, per William Cummings.”

The plaintiffs accordingly accepted the b ill of 
exchange on 13th June 1870, believing that the 
Onion Bank held genuine bills of lading, and the 
b ill remained in the possession of the Union 
Bank.

The William Cummings arrived at Liverpool at

the end of July 1870, and on the plaintiffs being 
applied to by the Union Bank to know whether 
they were desirous of retiring the bill, their 
brokers sent to the Union Bank the customary 
undertaking that on receiving the bills of lading 
they would hold them and the property therein 
represented in trust to secure the payment of tho 
bill. I t  was subsequently discovered that the 
supposed bills of lading held by the Union Bank 
were forgeries, the genuine bills of lading being 
held by a firm of J. N. Beach and Co., who were 
also correspondents of Shute, and who claimed to 
hold them against another b ill of exchange drawn 
upon them by Shute.

The plaintiffs on their b ill of exchange becoming 
due refused to pay the amount to the Union Bank 
except on receiving in exchange the genuine bills 
of lading ; and on the Union Bank threatening to 
bring an action against them for the amount, they 
filed their b ill in Aug. 1870, stating, in addition to 
the above-mentioned facts, that Shute had no 
authority to draw bills upon them except against 
bills of lading, and praying as above.

Benjamin, Q.C. and W. F. Robinson, for the 
plaintiffs.—The question is merely between the 
plaintiffs and the New Orleans Bank. The plain
tiffs accepted the b ill only on the representation 
that the Union Bank held bills of lading for the 
cotton. We do not put the case on the ground 
of a statement of fact. They referred to

Leather v. Simpson, ante, vo). 1, p. 5; L. Bop. 11 Eq.
398 : 24 L. T. Bep. N. S. 286 ;

Gompertz v. Bartlett, 2 Ell. & Bl. 849.
Kay, Q.C., Jackson, Q.O. and Stevens, for the 

defendants, were not called upon.
The V ic e -Chancellor said that unless there was 

a representation by the Union Bank that they 
held good bills of lading, the plaintiff’s case must 
fail. He was of opinion that the plaintiffs had 
failed to show snob a representation as was neces
sary to found their argument. The case was that 
of an ordinary mercantile transaction in good faith 
as between the plaintiffs and the Bank, and was 
covered by the authorities referred to. The bill 
must be dismissed.

Plaintiffs’ solicitors, Field, Roscoe and Co., for 
Bateson and Co., Liverpool.

Defendants’ solicitors, Dyne and Holman.

Dec. 12 and 13,1873.
H athesing v. L aing .

Broker’s lien—Mate's receipt—Endorsement—Bills 
of lading—Hypothecation.

G. and Co. were cotton brokers in Bombay, who
used to buy and ship cotton for H. and Co., re
taining the mate'8 receipts for the cotton until the 
payment of their charges. C. and Co. having 
purchased and shipped for H. and Co. a quantity 
of cotton, took receipts from the mate in the name 
ofH. and Co., which were endorsed to them by
H. and Co. .

H. and Co. obtained from the captain of the ship,10
whom G. and Co. gave no notice of their lien, bills 
of lading for the cotton which were hypothecated 
to a firm of bankers who also had no notice of 
C. and Co.’s claim.- ,

Held, that C. and Co.’s lien was gone when they 
had shipped the cotton ; that the bankers’ security
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was not affected, nor the captain chargeable with
default.

T h e  plaintiffs were a firm of cotton brokers carry
ing on business in Bombay under the name of 
Currumchund Premchund, and the principal de
fendants were a firm of merchants (who also car
ried on business in Bombay under the name of 
Harhord and Co., and in London under the name 
of Harbord, Wilkinson and Co.), the Comptoir 
d’Escompte de Paris, which was a corporation of 
bankers carrying on business in Bombay, Paris, 
and London, and James Laing and Mary Gourley, 
the owners of the steamship Alabama. The bill 
prayed a declaration that the plaintiffs were en
titled to have delivered to them certain bales of 
cotton comprised in two mate’s receipts, or to a 
lien on the cotton for the purchase money, or that 
the defendants Laing and Gourley were liable to 
make good to the plaintiffs the value of the cotton, 
and an injunction restraining the delivery of the 
cotton to the Comptoir d’Escompte, the present 
holders of the bills of lading thereof.

The b ill stated as follows :
Eor some time previous to the month of May 

1870, the plaintiffs used in the course of their 
business to purchase in Bombay cotton for Harbord 
and Co., the course of business being that the 
plaintiffs should pay for the cotton, and have it  
delivered to themselves, and load i t  on board ship 
at Bombay, taking the usual receipts for the 
cotton from the mate or officer in charge of the 
ship, which receipts were retained by the plaintiffs 
and taken by them to the firm of Harbord and 
Co., in order that the receipts might be endorsed 
1° the plaintiffs by the firm of Harbord and 
Co., without the firm of Harbord and Co. at any 
rime having possession of them. The plaintiffs so 
kept the receipts in order that they might pre
serve their right to the possession of the cotton, 
and the receipts so kept and endorsed to them 
Were retained by them till the cotton represented 
hy the receipts was paid for by Harbord and Co. 
Upon such payment the receipts were handed over 
to Harbord and Co., in order that they might pre
sent them to the captain of the ship and obtain 
kills of lading which they could not get without 
the receipt.

In  the beginning of the year 1870, the plaintiffs 
having received orders from Harbord and Co. to 
Purchase for them a large quantity of cotton, 
such cotton was purchased by the plaintiffs’ agent, 
Currumchund, and according to the usual course 
°f business between the plaintiffs and Harbord 
and Co., i t  was loaded on board the Alabama, then 
commanded by Captain Bland. Amongst the 
cotton were two lots of eighty and eighty-two 
hales, the subject of the suit, for which receipts 
'vere given to Currumchund by the mate of the 
®hip. The receipts were taken in the name of 
Harbord and Co., and were taken by Currum
chund to Harbord and Co., and were without his 
Parting with the possession of them, handed to 
Harbord and Co., who endorsed them and banded 
them back to Currumchund as the plaintiffs’ agent.

few days aitor the endorsement of the receipts, 
Harbord and Co. requested the plaintiffs, or Cur- 
r umohund, to give up the receipts for the eighty 
aud eighty-two bales, in order that Harbord and 
I °. might get from the captain of the ship bills of 
Jading for the cotton, but they refused to do so 
^Jthout first receiving payment for tho cotton. | 
Ihe bill then stated, that upon such refusal, Har- l

[Y.C. B.

bord and Co. induced the captain of the ship im
properly to sign and hand to them bills of lading 
for the cotton, represented by the mate’s re
ceipts. The b ill of lading was dated 30th May 
1870.

The bill stated that the plaintiffs’ solicitors, on 
the 13th June 1870, by a letter, demanded from the 
captain bills of lading, to be signed by him, for the 
eighty and eighty-two bales, but he refused, on the 
ground that he had already signed and delivered 
other bills of lading for the same cotton to Har
bord and Co.

The hills of lading which had been signed by the 
captain, and delivered to Harbord and Co., were 
hypothecated with the Comptoir d’Escompte de 
Paris, as security for advances made by them to 
Harbord and Co.

The Alabama sailed from Bombay on the 13th 
June 1870, and arrived at Liverpool in August fol
lowing.

The plaintiffs filed their b ill on the 16th Sept. 
1870, and prayed as above.

There was no question that the Comptoir d’Es
compte de Paris had made their advances on the 
bills of lading, without notice of any other claim.

The affidavit of Currumchund and another stated 
as follows :

Par. 10. The said cotton mentioned in the said set of 
bills of lading and mate’s receipts, so produced and 
marked as aforesaid was shipped by the direction of me, 
this deponent, as moonim and agent for the said firm of 
Currumchund Premchund, in the name of the said firm of 
Harbord and Co.

Par. 11. In  accordance with the usual course of business, 
the said receipts, marked respectively B. and C. were 
taken by me as the agent of the said firm of Currumchund 
Premehund to the said firm of Harbord and Co., and 
without my parting with or quitting possession of the 
same, the said receipts were indorsed by the said firm of 
Harbord and Co., as appears from the said receipts, and 
immediately after such indorsement the said receipts 
were handed back to and retained by me as the agent of 
the said firm of Currumchund Premchund.

Part 12. A few days after the said mate’s receipts were 
so indorsed and handed baok to me as aforesaid, the said 
firm of Harbord and Co. requested me to give up the said 
receipts, in order that the said firm of Harbord and Co. 
might be enabled to obtain bills of lading for the same 
from the oaptain of the Baid ship, but I  refused to deliver 
up the said mate’s receipts without first receiving pay
ment for the said cotton, as I  do not wish to let the said 
firm of Harbord and Co. have possession of the same 
without the usual payment.

Evidence of two Bombay merchants, as to the 
custom of Bombay, was produced as follows :

We say that, according to the usage and customs of 
merchants in Bombay, such mates’ receipts represent the 
property in the goods therein specified, and are always 
negotiable in the Bombay market, and are sold and 
pledged, and pass the property in such goods, in the same 
manner as bills of lading. And that captains or masters 
of ships are bound to have the mate’s receipts returned 
to them before they sign any bill or bills of lading for the 
goods mentioned in such mate’s receipts.

The evidence of Capt. Bland was, that he never 
signed any bills of lading the mate’s receipts for 
which were not before him, and that no document 
demanding bills of lading on behalf of the plaintiffs 
had ever been delivered to him.

Eddis, Q.C. and Morshead, for the plaintiffs.— 
According to the custom of Bombay, the mate’s 
receipts are considered, to a certain extent, as the 
title  deeds of the property, and are negotiable. I f  
they never left our hands, the captain could not 
properly sign bills of lading—the production of 

( them is a condition precedent to the signing of the

H a t h e s in g  v. L a in g .
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bills of lading. We are at least entitled to come 
upon the owners of the ship. They cited 

Craven v. Ryder, 6 Taunt, 433 ;
Ruck v. Hatfield, 5 B. & A. 632:
Schuster, v. McKellar, 29 L. T . Rep. O. S. 225 ; 7 

E. & B. 704 ; 26 L. J. 281, Q .B .; 
burner v. Trustees of Liverpool Docks, 20 L. J.

393, E x .; 6 Ex. 543;
Evans v. Nicholl, 3 Man. & G-r.614.

Kay, Q.C. and B. B. Rogers, for the Comptoir 
d’Escompte.—We are purchasers for value without 
notice. Where there has been a fraud upon the 
shipper, such as by stealing the bills of lading, it 
may be that they cannot be indorsed so as to give 
a good title  ; but this is a case of the shipper him
self parting with the bills of lading. That is the 
distinction between this case and Gurney v. Beh- 
rends (3 Ell. & Bl. 634). Harbord and Co. were 
the only persons who could give a b ill of lading. 
No fraud committed by persons other than them 
and their indorsees could affect the indorsees’ title. 
They cited

Pease v. Oloahec, 2 Mar. Law Cas. O. S. 394; 15 
L. T . Rep. N. S. 6; L. Rep. 1 P. C. 219 ;

Cowasjee v. Thompson, 5 Moo. P. C. 165.
Miller, Q.C. and E. Beaumont, for the ship

owners.
Buckley and H. Gijfard for other parties.
Eddie, Q.C. in reply.
The V ic e -Chancellor.—This case is very im

portant, if  the several topics which have been urged 
have any application to it, or ought to regulate 
the decision ; but, in my opinion, i t  can be disposed 
of upon much shorter grounds, and for the consi
deration of those legal grounds, I  turn first to the 
b ill itself, and I  here find that the course of 
business between the plaintiffs and the firm of 
Harbord and Co. was, that the plaintiffs should 
purchase and pay lor the cotton, and have i t  deli
vered to themselves. [H is Honour then went on 
to describe the course of business between the 
plaintiffs and Harbord and Co., and continued.] 
That is the course of trade as i t  is described, and 
that as I  read it  is, that the plaintiffs were brokers 
for Harbord and Co., and bought on behalf of 
Harbord and Co., the cotton in this case, which 
they had a right to retain until they were paid 
their charges, which charges included the amount 
that they had laid out for their principals, and that 
that would give them a lien is beyond all doubt; 
hut anv other title  than that of lien is not pleaded 
and cannot, according to the circumstances of the 
case, exist. I f  the value of the cotton, after the 
plaintiffs had bought it  for Harbord and Co., had 
increased, no matter to what extent, can i t  be 
doubted that Harbord and Co., upon this state
ment of the, course of business, would have been 
entitled to the increase, upon paying the price 
contracted for ? I f  there had been any diminution 
in the value, the plaintiffs would have suffered no 
part of the loss occasioned by that diminution. 
Brokers they were according to their own state
ment—brokers with a lien, and brokers gene
rally, i f  not always, have a lien upon the goods 
which they purchase for their principals, and the 
possession of which they retain. Other rights 
than that they do not allege they have, and it  would 
be inconsistent with every fact of the case to sup
pose they had any other right. Then they go on 
to say, “  Among the said cotton were two lots of 
eighty and eighty-two bales,”  and so on ; and, in 
accordance with the usual course of business,

“  they were respectively put on board the said 
ship.”  Whatever their possession was, their right 
being only to a lien, that lien was discharged as to 
the possession of the property in the bales of 
cotton when they put them on board Harbord’s 
ship. There is no question about stoppage in 
transitu. They were Harbord and Co.’s goods 
from the beginning, subject to Harbord and Co. 
paying the price ; they were by Harbord and Co. s 
agents, the brokers, put on board Harbord and 
Co.’s ship, and a receipt was taken from the mate 
in the name of Harbord and Co. The bill states i t  
distinctly, and the affidavit, if  anything, more so. 
[His Honour then read par. 10 of Currumchund’s 
affidavit, and continued:] That is to say, the 
lighter coming alongside Harbord and Co.’s ship, 
delivers the goods on to the ship, and takes a 
receipt, describing the things which have been so 
delivered to or on account of Harbord and Co. The 
broker’s lien was then gone. I  am at a loss to see 
that they had any other lien or right, or that they 
can by any perversion of terms be called vendors. 
I f  they were v endors to anybody, they were vendors 
to Harbord and Co., through their agency, and 
there were no other vendors, properly speaking, in 
the case. [His Honour then read from pars. 11 
and 12 of Currumchund’s affidavit, and, referring 
to par. 11, continued.] Now, the bill does not 
state when that was done, nor does the affidavit 
state when that was done, and when that was done 
appears to me to be a point of vital importance in 
this case, because from the statements and from 
the nature of the transaction, it is quite dear that 
the plaintiffs thought that the mere possession of 
the receipts was nothing. The possession of the 
receipts by them was simply an act of agency, and 
in  proper course the receipts ought to have been 
handed to Harbord and Co., and so the plaintiffs 
thought. They felt they had parted with their 
lien ; that the receipts held by them were good for 
nothing, for they were Harbord and Co.’s receipts, 
and, therefore, they procured an indorsement to be 
made upon them.

What is the effect of that indorsement? 1» 
is a transfer of the right which Harbord and 
(Jo. had by virtue of the delivery of the mate s 
receipts to the plaintiff's, and i t  is upon that 
that they claim. Upon that the whole of their 
complaint against the present defendant [i.e , the 
Comptoir d’Escompte] is founded. I t  is the in
dorsement on the receipts, and the possession of 
the receipts, upon which they found their claim, 
nor could they claim otherwise, for in everyone o 
the cases that have been referred to, in which the 
mate’s receipts are mentioned, they are mate s 
receipts taken by the true owner of the property! 
in order that his right to and possession of that 
property may not be questioned or disturbed y 
the fact of his having deposited the goods on boar 
somebody else’s ship. A ll that the skipper has 
do, under those circumstances, is to satisfy himse 
that the receipt expresses no more in quantity an 
description than the goods which are then receive 
by him. Having done that, he has discharged n 
duty ; he has given vouchers which prevents ihi 
ever thereafter saying he did not receive the ba 
of cotton. That is the extent of his liability! an 
he discharges himself from that liability, the P 
session of the mace’s receipts by somebody else tn 
Harbord and Co., does not signify at all, and 
between himself and Harbord and Co., it  18 0
neeessary even to produce them. The goods w
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delivered a3 Harbord and Oo.’a goods ; he acknow
ledged the receipt of them for Harbord and Co., and 
gave it  to the man who came alongside, that he 
might carry i t  to whomever it  belonged. I t  went 
into the hands of the plaintiffs, and i t  was held by 
them to be of no earthly use to them until they 
got a transfer of Harbord and Co.’s right.

Now, in my opinion, i t  would add greatly to the 
perils of the sea and the perils of commerce, if I  were 
to hold, in opposition to every principle which regu
lates Buch transactions in this court, that they ac
quired that title, which they say they had acquired 
by means of indorsements, of which they gave no 
notice to the captain or to anybody else, until after 
i t  was too late for the captain to do anything for 
them. Without such notice being given, I  am of 
opinion that their right cannot avail against the 
rights which the defendants acquired through the 
bills of lading. See to what mischief i t  might lead, 
without saying at the present moment a word 
about the custom—what difference is there between 
the mate’s receipts, taken as the plaintiffs took 
them, and any other chose in action, or any other 
chattel ? A  book debt, a policy of insurance, or 
anything else, may be well assigned in equity, but 
the assignment is of no avail except notice is given 
to the person who is to be charged with it. The 
captain, from the time he receives the goods, is 
chargeable with those goods. I f  he has nonotice that 
any other owner in the world exists but the man in 
whose name he has given the receipt, what liability 
does he incur when he either transfers or assigns 
the bills of lading, or pays a debt, or anything else 
to the person who, as far as he is concerned, is the 
sole owner? I t  is the universal principle, and 
in my opinion it is  directly applicable to the trans
action in this case. I f  I  were to consider that that 
principle required any support from the facts of 
this case, nothing can by any possibility be stronger 
than they are. Here is a captain, sailing from the 
Port of London, going to Bombay for the first 
time, knowing nothing about local customs, but 
knowing very well what his duty as skipper is; he 
is fourteen days in the port of Bombay, half of 
which time is occupied in delivering the cargo 
that he brought there and the other half in taking 
m the new cargo. During that time, as I  gather, 
a great many things were done. The plaintiffs 
here say that for 965 bales they got bills of lading, 
and yet upon none of those occasions, when those 
hills of lading were applied for, was any notice 
Riven to the captain, or any intimation to him that 
they had a claim upon those goods. They were 
assignees, it  is said, by the indorsement. Surely, 
for the common protection of innocent persons in 
•Mercantile transactions, i t  was incumbent upon 
them to give him notice. They saw him sign bills 
of lading daily ; they knew he might sign a bill of 
jading at any time, and there was not the slightest 
•ntirnation or notice given to him at any time until, 
according to their statement, the 13th June, a date 
^hich I  w ill mention on the subject herealter. 
1 he b ill of lading bears date the 30th May. On 
"?e 30th May, when the goods were in the posses- 
Slon of the captain, he, upon the request of the 
°oly person he knew of in the transaction, at the 
Pjace of business of Harbord and Co., the proper 
Place for the transaction af such matters, is called 
Mpon to sign, and he does sign, a variety of bills of 
ading, 965 bales being comprised in those bills. 

~j°w the captain’s account of what he did upon 
•hat is very clear, and I  shall mention it  a little

hereafter when I  come to deal with the evidence, 
but looking at the case only as a matter of law, 
what is there to induce me to say that by the 
transfer by Harbord and Co., by indorsement, of 
the mate’s receipts, no notice having been given to 
the captain, he is in the slightest degree indefault. 
I  can apply no principle to the case as the plain
tiffs themselves state it.

Then the evidence is not to be disregarded, 
and the evidence stands thus : W ith the mate’s 
receipts in their possession, the plaintiff’s agents 
go to Harbord and Co. to dpsire them to in
dorse the notes; I  have already said to what 
end the indorsements were required. The 
mate’s receipts, if they were the things that had 
the effect the plaintiffs here contended for, no in
dorsement in the world would make good. Then 
between the 30th May and the 13th J une the ship 
was loaded. There is no pretence that an appli
cation was mado to Capt. Bland t i l l  the 13th June, 
and upon that there is a conflict of statement. 
During that period the bills of lading were signed, 
and the ship sailed, I  suppose, on the 13th June. 
Then the evidence on the part of the plaintiffs is, 
that having these notes so indorsed, they never 
parted with the possession of them. That ex
pression is not satisfactory, since they were get
ting these other bills of lading signed. Con
sidering the nature of the transactions, the hurry 
with which they were performed, as appears by 
Capt. Bland’s evidence, his sole business being 
to see that he did not incautiously or im
properly sign bills of lading, the business of 
Harbord and Co. being that they should pro
duce mate’s receipts for the goods for which 
they required bills of lading, he says, that he 
never signed any bills of lading for which the 
receipts were not before him. Upon comparing 
the evidence I  cannot hesitate to say that l  adopt 
and believe what Captain Bland says upon this 
subject, and it  is perfectly consistent with the 
plaintiffs’ case, that although they did not part 
with the possession, the mate’s receipts were 
before Captain Bland at the time. [Then refer
ring to the conflict of statement as to the demand 
made upon Captain Bland to sign a bill of lading 
to the plaintiffs, his Honour said that upon the 
evidence he must adopt Captain Bland’s state
ment. Then referring to the evidence of the 
Bombay merchants as to the custom of Bombay, 
his Honour continued:]

But that must be read with the proper under
standing of the custom. They represent what ? 
Not that the holder of the note, but that 
the person in whose favour the note is made, 
is entitled to the possession of the goods in 
question. But is that a custom I  can adopt ? 
Is i t  a local custom you can fix upon a cap
tain from Stepney who saw Bombay for the 
first time in his life in 1870 ? That may 
be a custom between the parties concerned, but 
even taking it  in the terms they express it, there 
is not a word about indorsing the mate’s receipts, 
nor any suggestion that the indorsement, i f  it  is 
of any use at all, does not create a new title, of 
which title notice must be given. They go on to 
say what is clear [ i.e. as to the captain's being 
bound to have the mate’s receipts returned to 
them before signing bills of lading]. Why should 
I  adopt that ? I t  cannot be true. Suppose a 
mate’s note to be lost, are the goods the captain’s, 
so that he cannot be called upon to sign a receipt ?
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I f  the captain satisfies himself that the goods are 
on board, then the mate’s receipts become to him 
a matter of perfect indifference. He is told, and 
he knows they are the goods of Harbord and Co., 
therefore he signs the b ill of lading. [Then re
ferring to the custom of the brokers to retain the 
mate’s receipts by way of lien on the goods shipped 
by them in the name of a firm, his Honour 
continued :] The custom cannot override the plain 
well established law, which is, that to assert a lien 
you must be entitled to possession. Capt. Bland 
did not, as he says, sign the bill of lading without 
seeing the receipt, and i f  he had signed i t  without 
seeing the receipt at the instance of the plaintiffs,
I  th ink he would have been perfectly justified, 
and that nobody would have had any right to 
complain. Well, i f  that be so, and that is the law 
and conclusion to be drawn from the facts, what 
case is there as far as the Comptoir d’Escompte is 
concerned ? In  the most ordinary course of trade, 
without notice, I  can see nothing which could at 
all affect the validity of the security in their 
hands.

But then come the owners, and they are sought 
to be made liable upon the authority of Schuster 
v. M’Eellar. Schuster v. M ’Kellar does not fu r
nish the slightest foundation for any such con
tention. In  Schuster v. M ’Kellar, the owners had 
given directions to the captain to do what he 
did in storing the goods at Calcutta, and i t  was by 
his unjust interference that he was made liable. 
The question was put to the jury, and it  was 
found by the jury against the owner, and the 
judges were of opinion that that was properly so 
found, and they saw no reason to disturb it, it  
being a question of fact, and the law applicable to 
it  being the result of the facts. But i t  has no 
kind of application to the present case, and so far 
from being any authority for it, in that case the 
only question that was considered was, whether 
Schuster who had shipped the goods was the real 
owner of the goods. Then, having sent the goods 
on board the particular ship, and having taken a 
mate’s receipt, which was an acknowledgment 
that the goods were his and that the skipper held 
them for him, he is afterwards induced to part 
with the receipt for a short time. Thon he gets 
them back, but Cole persuades the captain to sign 
the bill of lading. He had no more right than I  
have, or anybody else has, either w ith  regard to 
the bill of lading or any other transaction to 
assign or give away another man’s property. But 
in all the cases that Mr. Eddis referred to, the 
validity of the mate’s receipts was only in question 
because they were title deeds held by the owner 
of the goods. Here the plaintiffs never were the 
owners of the goods in the true sense, they were 
not their goods, they were not cotton merchants, 
but they were cotton brokers, and they thought 
they had a right to retain these goods until they 
were paid their purchase money, but they have 
parted with it, and they try  to perfect their title 
by getting Harbord and Co. to endorse the re
ceipts to them. How I  observed that the time 
when that transaction took place was of most 
vital importance. The plaintiffs have brought 
their case into court without saying when that 
took place, and that it  might take place afterwards 
is perfectly clear, and thereby a very gross fraud 
might be committed i f  I  yielded to the claim that 
the plaintiff’s have made.

In  my opinion there is no ground whatever upon

[ B o lls .

which the suit can be sustained against the Comp
to ir d’Escompte, or the owners of the ship. The 
other parties who appear are merely ornamental 
parties. Therefore I  must dismiss the b ill with 
costs against the defendants whom I  have men
tioned, and they must also pay the costs of the 
other parties.

Plaintiffs’ solicitor, E. M. Hore.
Defendants’ solicitors, Lyne and Holman; Low- 

less, Nelson and Jones,

R O L I.S  CO U R T.
Eeportod by G. Ws i-bt K ing  and H . Qodefroi, Eaqrs., 

Barristers-at-Law.

Dec. 9 and 10, 1873.
A ttorney-General v . T erry.

Navigable river—Erection of piles in bed of river 
by wharf owner — Obstruction—Nuisance—In 
junction.

An information was filed by the Attorney-General 
at the relation of the Mayor and Corporation of 
Sandwich to restrain by injunction the defendant, 
who was the owner of a wharf abutting on the 
river Stour, a public navigable river forming the 
harbour of Sandwich, from erecting a structure, 
having its foundation in the bed of the river, 
which interfered with the navigation :

Held, that no person has a right to put an obstruction 
in the bed of a navigable river, although at the 
time it may not be a nuisance.

Held, also, that the erection of the structure was a 
nuisance to persons using and navigating the 
river; that, the erection being for the purposes of 
the defendant’s trade, it was too remote a benefit 
to the public to say that the encouragement of the 
trade of a single individual was a benefit to the 
public; and that the injunction mustbe granted.

The question whether erections made in a harbour 
are a nuisance or not depends on whether, upon 
the whole, they produce public benefit, not giving 
to the words “public benefit ”  too extended a sense, 
but applying them to the public frequenting the 
port. The benefit to the public mustbe a direct 
benefit.

Bex v. Bussell (6 B. & 0. 566) disapproved of. (a)

(a) The case of Rex v. Russell has been twice called in 
question within a short period. In  the case of Jolliffe v • 
The Wallasey Local Board (ante p. 146), Denman, J- 
said, “ 1 have long understood that Rex v. Russell was 
practically overruled, and I  am of opinion that R v. 
Ward (4 Ad. & Ell. 384), does practically overrule jt. 
Since the date of R. v. Ward no case following Rex’r ■ 
Russell can be found.” Hence it  may be taken for 
granted that Rex. v. Russell can no longer be cited as of 
authority : (See also It. v. Betts, 16 Q. B. 1022.)

The right of the public to the free passage over J 
navigable river has always been most strenuously upheld 
by the courts of this country, and even was one of the 
rights expressly reserved by Magna Charta. Even the 
right of fishing was not allowed to interfere with the 
right of navigation, and many statutes were passed sup
pressing fisheries which obstructed navigable rivers : 
(see 25 Ed. 3, sh. 4, c. 4; 45 Ed. 3, c. 2; 1 Hen. 4, c. 12 ! 
4 Hen. 4, o. 11; 12 Ed. 4, c. 7). The rule of law in the 
country seems to be that, to justify an obstruction being 
placed in a navigable river, there must result therefrom 
a public convenience which overbalances the public in; 
convenience oansed thereby ; and the word “ publici' 
must naturally be applied to such persons as use the 
navigable river. ,

In  the United States no less oare has been ob
served in securing the navigable rivers as publio high-
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T his was an information filed by the Attorney- 
General at the relation of the MayorandCorporation 
of Sandwich torestrainby injunction thedefendant, 
who was the owner of a wharf abutting on the 
river Stour, from erecting or allowing to remain 
any piles or works in or above the river beyond the 
line of his wharf, and from otherwise obstructing 
the free navigation of the river.

The facts of the case are fully stated in the 
judgment.

Roxburgh, Q.C., and Hanson, in support of the 
information cited :

Bickett v. Morris, L. Rep. 1 H . L. So. 47; 14 L. T . 
Rep. N. S. 835;

Attorney-General v. Earl of Lonsdale, L. Rep. 7 Eq. 
377; 29 L. T. Rep . N . S. 64.

Fisher, Q.O. and Beaumont for the defendant 
contended upon the authority of Rex v. Russell 
(6 B & G. 566) that the proposed erection would 
be beneficial to the public. They referred to Hale’s 
Treatise De Jure Maris, pars. I I .  cap. 5; Har. 
greave’s Law Tracts, p. 85; where he says:— 
“  An erection in a river is not to be deemed a 
nuisance simply because i t  infringes on the water 
highway.”

They also cited:
Rex v. Ward, 4 Ad. & E. 384;
Attorney-General v. Sheffield Gas Consumers’ Com

pany, 3 D. M. & G. 304.
Sir G. J essel :—The facts of this case, on which 

there is really no controversy whatever, or no sub
stantial controversy, are as follows; The river 
Stour appears to be a small river. I  am not per
sonally acquainted with it, though I  believe the 
court is supposed to know the topography of all 
England. I t  is a small navigable river, forming 
the port or harbour of Sandwich. That portion of 
the river is a public navigable river, that iB, the 
tide flows and reflows there, and the defendant is 
accused of obstructing the harbour or haven of 
Sandwich. Now there is no dispute that this is a 
Public navigable river, that the soil is in the 
Grown, that the defendant has a wharf there, and 
that he has erected the works which I  w ill men
tion more particularly, and which are complained 
°f by the information. The defendant, i t  appears, 
fifteen, or at all events less than sixteen, years 
ago, acquired the wharf in question, now called 
Terry’s Wharf, and at that time'he did what was 
certainly illegal and entirely indefensible; what

ways. By various Acts of Congress it  is provided that 
a*l the navigable rivers within the United States territory 
ahall be and remain public highways, and it  must be 
remembered that there it  is even more important than in 
this country, because the United States’ rivers are navi
gable far away above the highest point to which the tide 
reaches, and form in many cases the principal means of 
communication from point to point. There, however, 
the question of the right to obstruct has usually 
arisen in oases where bridges have been erected across 
havigable rivers, and it  has always been held that bridges 
t erected by and in accordance with State authority, so 
°hg as they were not a material obstruction to the navi

gation, might be erected. A t the same time it  is there 
universally held that obstructions to navigation whether 
.y bridges or in any other manner, without direct autho- 
'ty from the legislature within whose jurisdiction the 

Raters lie, are public nuisances: (see State of Pensyl- 
ania v. The Wheeling Bridge Company, 13 How. (11 S. 

5qiD' Gt.) 518; Williams v. Beardsley, 2 Carter (Ind.) 
0 . t ! Knox v. Chaloner, 42 ItXaine, 150; Hart v. The City 
n Wendell, 571; Angell on Watercourses,
lawf ’ ê se1-) Before such an obstruction can become 
tiv ereotion or works causing it  must be produc-

ve of public benefit greater than the injury.—E d .

no doubt many wharf owners do if they have the 
opportunity—he took in a portion of the river. I t  
is clearly proved in evidence that there was a 
small creek or portion of the river between an old 
boat-house and a former wharf he bought, that he 
filled in this and extended his wharf, and literally 
took in a portion of the river. Nobody seems to have 
prevented him, and he remained, and has remained 
ever since, in quiet possession of the wharf as far 
as he has extended it. In  addition to that, he put 
a campshore outside his newly formed wharf, 
which projected some two feet, as I  understand it, 
beyond the wharf, and within a short distance of 
the campshore he put in some sloping piles, which 
in the evidence are called fender piles. This struc
ture seems to have been as much unauthorised as 
the extension of the wharf.

Sandwich Harbour is, or ought to be, under 
the especial protection of the corporation, who 
have an Act of Parliament which was obtained 
in 1847, which, although not appointing them 
in form and in terms conservators of the river, 
really gave them much larger powers than ordi
nary conservators have of maintaining and im
proving the harbour. They do not seem to 
have been so much alive to the interests of the 
harbour fifteen or sixteen years ago as they are 
now. They allowed these encroachments to take 
place without objection or resistance, the natural 
result of which is that the defendant now thinks 
that i t  is a hardship when further encroachments 
are resisted, and I  am not surprised at it. Re
cently, that is in the course of this year, the 
defendant thought he would improve his wharf, 
and I  must say he seems to have acted bona, 
fide, and in the belief that he had a right to 
do what he is doing. What he did was this, he 
took away the old campshore and piles, which 
having been there only fifteen years, it  is not pre
tended that he had actually any right to—I  do not 
mean to the piles themselves, or to the campshore 
—but to the maintenance of them in that parti
cular place. The time required for prescription 
had not run, or anything like it, so that he had 
not acquired any r ig h t; but although he had not 
acquired any right, he seems to have considered 
that he had, and that i f  he did not by his new 
work do much more mischief to the navigation 
than the old work had done, he was entitled to 
erect the new work. Having taken away the old 
structures, he put in their place three very strong 
piles opposite his wharf, at a distance below of 
something under 3ft., but at the top they were 
3ft. 3in., from the face of the wharf—that is, from 
the face of the wharf as he had formed i t  fifteen 
years ago. Upon this he was going to put some 
planking, or something of the kind, so as to make 
a platform. Upon this platform he intended to 
raise a structure of beams about 22ft. in height, 
and then he was going to put a sort of hut at the 
top, or an erection of that shape and appearance, 
which would project 4ft. 8iri. over the river, and 
would be connected with his warehouse behind, 
which was no doubt a very convenient arrangement 
for carrying on his business, and the landing and 
carrying away of his goods. That is what he pro
posed to do, and which he partly executed by 
putting in the piles. I t  seems he had gone 
through the formality of asking the consent of the 
Corporation as being the recognised guardians of 
the public interest at this part of the town, and 
that permission had been refused. Thereupon he



176 MARITIME LAW CASES.

■Rolls.] A ttorney-Genebal v . T erry. [R olls.

proceeded to do these works without permission, 
and the result was the filing of the present in
formation.

Now, the information states the facts pretty 
well as I  have stated them, but also refers to 
the towing path. I  am not going to found my 
judgment on the towing path, and therefore I  shall 
Btate nothing more about it. Then having stated 
the facts, i t  says that the defendant has commenced 
certain works and they are in progress, and that 
the width of the channel w ill be substantially 
diminished, and the navigation w ill be attended 
with d ifficu lty ; and, moreover, the yards and 
rigging of the vessels passing along the same w ill 
be in constant danger of coming in contact with, 
and getting entangledin, the defendant’s platforms 
and other works, and the machinery aDd gear 
attached thereto, and under the circumstances 
aforesaid, the defendant’s work w ill seriously inter
fere with and obstruct the public right to navigate 
the river, and w ill be to the damage and common 
nuisance of all Her Majesty’s subjects using or 
exercising the same. And then the 9th paragraph 
says: “ The works of the defendant are not yet 
completed, but he has made considerable progress 
therewith, and he persists in proceeding with the 
construction thereof in spite of the warnings of 
the corporation, and he w ill very shortly complete 
the same unless restrained by the injunction of 
this honourable court.”

I t  appears to me the information is founded 
upon two complaints. The one complaint is that 
the obstruction caused by the erection of the 
structure of the defendant w ill be a nuisance in 
the common acceptance of the term—that is, w ill 
actually impede the navigation of the r ive r; the 
other ground is this, that whether that he so or 
not, the defendant has no right to erect such 
structure, and he ought to be restrained by injunc
tion quite independently of the fact of there 
being an actual nuisance or not. I  th ink the in
formation is entitled to succeed on both grounds.

Now, as regards the law upon the subject i t  is 
necessary to say a word or two, because an argu
ment was addressed to me yesterday to this effect: 
i t  was said on the first ground, admitting that it  
is some nuisance—that is, some interference in the 
navigation ; a little  nuisance—as the counsel for 
the defendant stated to me to-day, yet the rights 
of the public as to restraining a nuisance are con
fined within reasonable limits, and that there may 
be such a public benefit arising from the works in 
question as would entitle the person or body 
erecting these works to say that the public benefit 
far more than counterbalance the small impedi
ment to navigation which the works occasion, and 
for that some authorities were cited which I  think 
i t  is well to notice. I t  was said that that had been 
decided in the well-known case of Rex v. Russell
(" * P •) „  „  „  .

Now I  must say that Rex v. Russell, in my 
opinion, is not law, and it  is right to say so in the 
clearest terms, because i t  is not well that cases 
should be continued to be cited which have been 
virtually overruled, although the judges have 
not said so in express terms. In  that case 
there had been some staiths erected in the 
river Tyne, and a very eminent judge of those 
days, Mr. Justice Bayley, in charging the ju ry had 
told them this—he pointed out that the staiths 
were erected simply for the purpose of carrying on 
trade. He said that “  the staiths were not merely

a private benefit, for that by means of them the 
coals were brought to market at a smaller expenso, 
and in a better condition, in both which respects 
the public were benefited; and he then left to 
their decision the following questions:—‘ Were the 
staiths erected in a reasonable place ? Was there 
a reasonable space left for the public navigation in 
the Tyne P Were the staiths a public benefit ? 
Did the public benefit countervail the prejudice 
done to individuals ? The ju ry  said that in con
sequence of this direction they found the defend
ants ‘ Nob guilty.’ ”  That was brought before the 
fu ll court, consisting of the same judge, Mr. Justice 
Bayley, and two other very eminent judges, Mr. 
Justice Holroyd and Lord Tenterden. Mr. Justice 
Bayley adhered to his own opinion ; Mr. J ustice 
Holroyd did not in term3 agree to that; he did 
come to the conclusion that the verdict should nob 
be disturbed, but, having stated the facts, he did not 
lay down the law quite in the same terms as Mr. 
Justice Bayley, but put it in rather wider terms as 
regards the public benefit. As I  understand it, he 
only pub the law to this extent, that the public 
benefit might possibly countervail the public in j ury. 
for really they are both public, so that, takiDg i t  
on the whole, the public was benefited. Lord 
Tenterden disagreed. The case came, I  cannot say 
under review, because it  was before the same court, 
but came under discussion in the case of Rex v. 
Ward (sup.) Sir William Follett argued that case, 
and it  was his interest to support the case of Rex 
v. Russell (sup.) as far as he could. The way he 
speaks of i t  in argument is this, “  The doctrine 
of Rex v. Russell need not come under discussion, 
nor is there any conflict of authorities. Erections 
may be made in a harbour, below high watermark, 
and in places where vessels might perhaps have 
sailed ; and the question whether they are a nui
sance or not w ill depend on this, whether upon the 
whole they produce public benefit, not giving to 
the terms ‘ public benefit ’ too extended a sense, 
but applying them to the public frequenting the 
port.”  Now I  take i t  that the statement in  argu
ment of Sir W. Follett of the law was a cor
rect statement: i t  must not be given too ex
tended a sense, and must be applied to the 
public frequenting the port. Lord Denman, in 
giving the opinion of the fu ll Court of Queen’s 
Bench, says: “  The greatest weight is due to 
the authority of Mr. Justice Bayley, who thus 
charged the jury, and afterwards upheld his 
opinion in this court, and no person can hesitate 
to ascribe every quality of an excellent judge in 
Mr. J ustice Holroyd, who agreed with him in th ink
ing that the rule for a new trial for misdirection 
ought to be discharged. But when we examine 
the grounds of this opinion as delivered by the latter 
they w ill not be found to support in any degree 
the proposition noticed in the summing up,”  (that 
is—the summing up of Mr. Justice Bayley) “  on 
the contrary, he plainly considers the topic to have 
been introduced as an answer to some observations 
invidiously made to the defendant’s prejudice 
by the counsel who conducted the prosecution, 
and thinks that i t  must be qualified throughout the 
summing up, and even to its close, by its connec
tion with that argument. Mr. Justice Bayley 
himself, who delivered his judgment after Mr. Jus" 
tice Holroyd, takes a much wider range, maintain
ing the right to estimate the balance of public 
benefit and public inconvenience, and to take into 
the account of the former the advantages that may
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be derived from the change by any part of the pub
lic. He takes for an example the purchasers of 
coal sent from an indicted staith to a distant mar
ket. Lord Tenterden thought it wrong to submit 
such extensive views to the jury, and that the ques
tion ought simply to have been whether the naviga
tion and passage of vessels over this public navi
gable river was injured by those erections.”  Now 
that is the final judgment, but rhere had been a 
previous judgment, a short judgment of Lord Den
man, as to the whole of the case that goes into 
detail, and what he said was th is : “  My un
derstanding at the tria l certainly was that the 
question was much the same as that in 
Hex v. Russell, a case the authority of which 
has been much doubted, and is perhaps likely to be 
more so as it  is further examined.” So that i t  must 
be taken to have been the opinion of the full Court 
of Queen’s Bench in Lord Denman’s timo that the 
summing up of Mr. Justice Bayley in Rex v. 
Russell (sup.), could not be supported; he does 
not say so in distinct and clear terms : i t  being the 
judgment of the same Court of Queen’s Bench, I  
suppose he did not like to do so, but the effect of 
the judgment of the fu ll court was, that they 
agreed with Lord Tenterden, and disagreed with 
Mr: Justice Bayley.

What really were tho points on which they 
disagreed ? I  th ink they were two, and I  think 
on these two points the charge of Mr. Justice 
Bayley was erroneous. In the first place I  
th ink the benefit, whatever i t  is, must be a benefit, 
to the public who use the navigation, or, as was put 
by Sir William Follett, “  the public frequenting the 
port; ”  he allowed the benefit to the public in 
London, or in distant parts far away from the 
Tyne to be taken into consideration, and as I  said 
before I  think he was wrong in that. In  the next 
place I  th ink there was another error in the 
charge, because I  think the benefit to the public 
[nust be a direct benefit. Now the benefit which 
he was considering was an indirect, and as it  
appears to me, too remote a benefit. I t  was that 
coals came to the London market in rather a better 
condition, and were possibly sold at a lower price. 
I  hat does not appear to me to be a public benefit 
Within the sense of the term in which it  ought to 
he used when considering the question of nuisance.
. Then it  may be asked what is a public benefit 
'n my view ? I  say it  is a benefit of a 
similar nature showing that on the balance of 
convenience and inconvenience the public at that 
P'ace not only lose nothing, but gain something 
by the erection. There are two cases in the books 
which w ill illustrate my meaning, and I  think 
fairly show what sort of public benefit it is. The 
Prst is this: In  the case of a tidal harbour of 
Irregular shape, it may be desirable to straighten 
.he sides, the result of which would be, of course, 
'h the parts where you take away the water way, 
o diminish the area usable for navigation, and in 
hose parts where you add to the water-way you 

Would increase the area. I f  in the course of this 
straightening the whole of the harbour is made 
®rger and more commodious, then I  think the 

public benefit gained overbalances the public 
■dory at the particular point where the navigable 
ater is narrower, and in that sense that improve- 

of the harbour would not be a nuisance, and 
s at is what I  understand Lord Hale intends to 
(iT  ^be passage which has been referred to :
' e Jure Maris, Part I I . ,  cap. 7 ; Hargreave’s 

V ol. II., N.S.

Law Tracts, p. 85.) Another case is this, which 
also appears in reported cases: Suppose you 
have a navigable river, and i t  is necessary to 
cross it by a bridge, and the river is too wide 
to allow of a bridge of a single span, you 
must then put one or more piers into the 
middle of the river, and, of course, according 
to the extent you introduce bridge piers or bridge 
arches into a navigable river, you to some extent 
diminish the water-way, and to some extent, 
perhaps to a more or less material extent, obstruct 
the navigation. But i t  is for the public benefit 
at that spot that a public road should be carried 
over the river by the bridge, and that benefit may 
so far exceed the trifling  injury, i f  in jury 
i t  be, to the navigation that on the whole 
a court of justice may fairly come to the conclusion 
that a public benefit of a much greater amount has 
been conferred on the public than the trifling  injury 
occasioned by the insertion of the piers into the 
bed of the river. In  that ’ case also i t  would be a 
case of public benefit that would counterbalance 
the public injury.(a) I  give those as illustrations, 
but I  think it  must be confined as put by Sir 
William Foilett in his argument to cases of public 
benefit, and not used in too extended a sense.

In  this case, really, I  have no evidence whatever 
of benefit to the public. The defendant is doing this 
for the purposes of his own trade; it  is too remote 
a benefit to the public to say that the encouragement 
of the trade of a single individual is therefore a 
benefit to the public. I t  seems to me to be an 
extravagant use of the doctrine even had i t  been 
sound law as laid down by Mr. Justice Bayley in 
the case of Rex v. Russell (sup.), and therefore I  
cannot for a moment listen to the argument of the 
defendant on those grounds.

Is there a nuisance ? Counsel for the defen
dant admitted a little  nuisance, but I  take i t  
a little  nuisance w ill do. The doctrine of the 
court is no doubt I)e minimis non curat lex; 
but that is something of a very trifling character. 
The instance given by Lord Cranworth in a case 
to which I  am about to refer was merely putting 
in a single stake in the stream, something too 
trifling to bear discussion ; but where there is really 
an interference with the navigation, of course i t  is 
not within that doctrine.

Then is there an interference? Upon that 
when you come to look at the facts there 
really does not seem to be much room for argu
ment. I  cannot consider the comparison which 
has been so often suggested, both in the evi
dence and in the argument, of the illegal 
state of things produced by the defendant before 
he constructed these works, and the state of 
things produced by the new works. I  must look 
upon it  that the defendant has not acquired a 
right to keep his campshore or his sloping piles 
there, and has chosen to remove them ; that the 
case must be treated in exactly the same way as if 
they had never existed, and therefore the question 
is, whether erecting these piles and putting up 
this platform in this narrow river can, to a person 
of ordinary common sense, on the facts which I  
am about to state, be considered as an interference 
with the navigation. [H is Honour examined the 
evidence as to the width and depth of the river ; 
finding as a fact, that defendant’s works mate-

fa) See Reg. v. Betts, 16 Q. B. 1022; 4 Cox C. C. 211 
and note, ante p. 174.—E d .

N
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ria lly  lessened the width of the river at a point 
where vessels could only pass each other just 
about high water, and that there was therefore a 
material interference; that, although i t  wan not 
shown that vessels had there come into collision, i t  
was because they only passed each other at high 
tide, and continued:] la m  of opinion that this is 
a material obstruction to the navigation, and would 
fee indictable at law as a nuisance.

I f  i t  was necessary to rest my decision on 
that I  should have no difficulty in doing so, but 
I  do not th ink i t  is necessary. But there is 
another ground also, and a ground of very great 
importance, upon which I  say the informant is en
titled  to a decree, and that is this, that no man has 
a right to put an obstruction in the bed of a navi
gable river. As I  understand the law i t  is not an 
answer to say that at the moment the obstruction is 
not a nuisance. I t  may become so,a change may take 
place either in the mode of navigating the river, 
that is as regards the vessels using the river, or a 
new mode of constructing vessels be adopted, 
or a change may take place as regards the form 
of the harbour itself by removing an obstruction 
or otherwise, which might make that usable and 
navigable which was not before navigable, that is 
to say in  a useful sense, and if you allow the 
obstruction to remain,you allow the person erecting 
the obstruction to obtain by law, by reason of the 
lapse of time, a right to keep the obstruction there, 
so that when the time arrives at which the 
obstruction really impedes the navigation, you w ill 
not be able to remove it. I t  is for that reason so 
important that a person complaining of the ob
struction, though not able to maintain an indict
ment for nuisance, because the actual nuisance 
has not yet been committed, should be able to 
come to a court of equity and ask that court to 
restrain the continuance of the obstruction. This 
matter has been considered several times. I  w ill 
refer to two cases on the point, though they do 
not actually relate to a public navigable river.

The first is the case of Bickett v. Morris (sup.) 
(14 L. T. Bep. N. S. 835.) That decided this, that in 
the case of a private river, where there were two 
riparian owners, each entitled to the soil ad medium 
filum aquae, both entitled to the uninterrupted flow 
of water, that neither of these could erect on 
his own land any structure which might, be even
tually, though not then, an obstruction to naviga
tion. Now, as Lord Westbury put it, this decision 
establishes the important principle that an en
croachment on the alveus of a running stream 
may be complained of without the necessity of 
proving that damage had been sustained, or is 
likely to he sustained, the reason being that which 
I  have given, that you cannot tell what may 
happen hereafter, and that the obstruction 
itself, being allowed to remain, w ill gain for the 
obstructor a prescriptive right. That was a, 
Scotch case, but i t  was decided by English 
judges, and expressly on the ground that the 
Scotch and English law were the same. So i t  is 
an authority for English law. That is a case to a 
certain extent a fortiori, because there the man 
was erecting a structure on his own soil, the half 
bed of the river belonging to him. The point was 
considered as regards a navigable river in the case 
of the Attorney-General v. Lord Lonsdale (sup.) 
Vice-Chancellor Malins distinctly held that the 
same principle extends to the case of a navigable 
river as regards interfering with navigation; and

that in a case where the rights of the Crown to the 
soil had passed by grant to the defendants, Lord 
Lonsdale being the owner of the whole soil of the 
river, having obtained a grant from the Crown. 
There again i t  was a more favourable case for the 
defendant, because he was doing it  on his own soil. 
Here in the present case the defendant has no right 
to put a stake in the soil of the Crown ; he has no 
right whatever. I t  is a trespass to interfere with 
the so il; i t  is something like an ouster to put on a 
permanent erection as he has done. He is in a 
much more unfavourable position than the defend
ant was in either of the cases to which I  have 
referred ; but in  those cases i t  was said, even 
without proof of damage either sustained or likely 
to be sustained, you have a right to prevent that 
which may hereafter, under altered circumstances, 
became a nuisance, without proving that it  is likely 
to become so. Here, as I  said before, we have an 
a fortiori case; hereisa case in which the defendant 
has beenputtingthese things (they are called piles, 
they are structures of very great solidity and 
strength, very substantial structures indeed, w ith 
a platform above them) into the soil of a navigable 
river, where the soil belongs to the Crown; 
and I  am not prepared to say that even if the 
nuisance had not been proved, there is no 
apprehension of a nuisance, because as to all the 
points that have been raised as to the other 
wharves, and so on, now erected, the nuisance may 
be got rid of by the owners of the other wharves 
putting back their wharves, or the Corporation 
compelling them to remove all their illegal en
croachments. How is it  to be limited P I f  this 
defendant, the wharfinger, can take away 3ft. so 
can his neighbours; they may all take away 3B. 
each, and the whole line of the river, according to 
his theory, may be diminished 3ft, 3in., and a week 
after that they may fill up their wharf to the 
frontage, and take 3ft more, until finally they 
have appropriated all the river. I f  this sort of 
encroachment is not to be prevented I  cannot see 
where i t  is to stop. I t  seems to me that the 
public body who have the guardianship of the river 
should apply to the Attorney-General to stop the 
encroachment at the beginning. I t  perhaps shows 
how very desirable i t  was to stop him at the very 
beginning, that this defendant thinks that now to 
be a hardship which he would not have considered 
a hardship i f  he had been stopped fifteen years 
ago when he first began these encroachments.

I  have no hesitation in granting an injunction 
according to the prayer of this information in the 
terms of the first paragraph, and in ordering the 
defendant to pay the costs of the suit.

Solicitors : Prior, Bigg, Church, and Adams , 
Lowless, Nelson,and Jones.

V.C. BACO N’S CO URT.
Reported b y  the Hon. R o b e r t  B u t l e r  and V.  G o u l d ,

Esq., Harris ters-at-Law.

Wednesday, Jan. 14, 1874.
L a t h a m  v . T h e  C h a r t e r e d  B a n k  of I n d ia , A us 
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drew a bill against it on C. and Co., which before 
acceptance, was sold to a bank. V. insured the 
cotton, and deposited the bills of lading and policy 
with the bank, with a letter of hypothecation, 
authorising the bank in case that bill or any other 
bills of his held by the bank should not be accepted 
or paid, to sell the cotton and recoup themselves. 
The letter of hypothecation made no mention of 
the policy.

V. shipped cotton on other vessels to W. and Co., and 
drew bills against it upon W. and Co., which were 
accepted by them and sold to the bank. The bank, 
at W. and Co.’s request (for value), deferred pre
senting their bills for payment at maturity. The 
ship Aurora with her cargo was burnt at sea, and 
the bank received from the insurance company 
the whole amount of the insurance money. C. and 
Co. failed before their acceptance matured.

V. and also W. and Co. failed, and the bills 
accepted by W. and Co. were not presented to 
them for payment.

Eeld, first, on the construction of the letter of hypo
thecation, that the bank had no claim on the policy 
moneys beyond the amount of C. and Co.’s accep
tance, so as to apply the balance towards payment 
of the bills on W. and C.

Secondly, that independently of that, they had, by 
agreeing not to present the bills accepted by 
W. and Co. for their payment at maturity released 
the estate of V., the drawer.

T he plaintiffs carried on business at Bombay as 
general merchants, under the firm of Finlay, 
Scott, and Co., and the principal defendants were 
the Chartered Bank of India, Australia, and 
China. The b ill prayed that the Bank might be 
declared to be trustees for the plaintiffs of the 
balance of certain policy money after the payment 
thereout to the Bank of the amount due on a bill 
° f exchange then held by the Bank. The circum
stances of the case were as follows :

In  the month of A p ril 1870, one Vullubjee, a 
native trader in Bombay, shipped 100 bales of 
ootton by the ship Aurora from Bombay to Liver
pool, the cotton being consigned to Messrs. 
Coupland Brothers there, for sale on account of 
the shipper. Vullubjee drew a b ill or bills of ex
change against the cotton on Messrs. Coupland 
for 1200L The cotton was insured by Vullubjee 
in the sum of 1700Z. in the British and Foreign 
Marine Insurance Co., and upon the shipment he 
®old the bill of exchange before acceptance to the 
Bank, depositing with them at the Bame time the 
bills of lading and the policy of insurance, and 
also a letter of hypothecation, which so far as 
material, was as follows:
To the Chartered Bank of India, Australia, and China.

Bombay, April 14,1870.
Having this day sold to you three bills of exchange, 

drawn by me on Messrs. Coupland Brothers, of Liverpool, 
a®d at the same time handed to you as collateral secu
rities for the due payment of the said bills, the bills of 
«.ding and shipping documents of the several goods. 
J-he agreement is understood to be as follows. . . .
, I  further authorise the Chartered Bank of India, 
Australia, and China, or any manager or agent • thereof, 

default being made in acceptance on presentment, or 
j? Payment at maturity of any of the above bills, or on 
he drawee’s suspension of payment during the eur- 
oncy of the bills, to sell the said goods, or a competent 

Part thereof, and to apply the nett proceeds (after de
noting usual commission and charges), in payment of 
nch bills with re-exchange and charges, the balance, if 
ny, to be placed against anv other of my bills which 
ay at the time be in the hands of the said bank, or any 

ttl6r liability of me to the said bank, and Bubject '

thereto to be accounted for to the proper parties. In  
case the nett proceeds of Buch goods shall be insufficient 
to pay the amount of any such bills with re-exohange 
and charges, I  authorise the Chartered Bank of India, 
Australia, and China, or the holders thereof for the time 
being to draw on me for the deficiency, and I  engage to 
honour such drafts on presentment, it  being under
stood that the account current rendered by the said 
bank shall be acknowledged and allowed as sufficient 
proof of sale and loss.

Lastly, it  is mutually agreed that the delivery of said 
collateral securities to your bank shall not prejudice your 
rights on said hills in case of dishonour, nor shall any 
recourse taken thereon affect the title of the bank to 
said securities, to the extent of my liability to your bank 
as above. Your obedient servant,

Ja it h a  V u l l u b j e e .

The bill of exchange was dated 14th April 1870.
In  the month of October 1870, before the b ill of 

exchange arrived at maturity, the firm of Messrs. 
Oonpland Brothers stopped payment.

In  the month of May 1870 Vullubjee shipped 
other cotton to Liverpool in the ships Western 
Belle and Canute, such shipments being consigned 
to Messrs. Haigh, Wilson, and Oo. in England, 
against which Vullubjee drew two bills of exchange 
for 3000Z. each, dated 6th May 1870. These bills 
also were sold to the bank, and the bills of lading 
thereof, together with letters of hypothecation 
similar to that of the 14th April, were deposited 
with the bank. Haigb, Wilson, and Co., failed to 
meet the acceptances, and the cotton on board the 
Western Belle and Canute was sold by the Bank, 
but the amount raised was not sufficient to cover 
the amount of the bills drawn against it.

The Aurora, with all her cargo, was burnt at 
sea, and the cotton on board her became a total 
loss.

Vullubjee consigned various other parcels of 
cotton by the Aurora to various persons in London 
and Liverpool, and being largely in debt to the 
plaintiffs and pressed by them for payment, he on 
the 18th Jan. 1871 gave to the plaintiffs a letter 
of assignment, as follows :

Bombay 18th January 1871 
Messrs. Finlay Scott and Co. Bombay

Bear Sirs—In consideration of your now advancing me 
the sum of rupees five thousand (R. 5000) and with 
reference to the various claims on me and on my agents 
. . .  of yourselves . . . and for payment of all 
which claims you have . . .  at my request agreed to 
forego immediate legal proceedings against me . . . and 
to compromise all those claims for the sum of R. 75,000 
secured and to be secured as follows namely Messrs. 
Baring Brothers and Co. already hold policies of in
surance for £7900 effected by me in the various offices 
noted in margin on 250 bales of ootton per the late ship 
Aurora burnt at sea the proceeds of which when re
ceived after satisfying the drafts against these consign
ments (whioh drafts are not effected by or included in 
this letter) and which proceeds after such satisfaction 
are for the purposes of this letter and subject as 
hereinafter is mentioned taken to amount to the sum of 
R. 25,000 will be applied in reduction of the said sum of 
R. 75,000 thereby reducing the same to the sum of 
R. 50,000 and as security for the same I  hereby assign 
to you the various policies of insurance particularised 
at the foot of this letter effected by me on goods per the 
said late ship and all the proceeds of and moneys re
coverable and to be recovered on the said policies (subject 
nevertheless to all now existing legal charges and incum- 
branoes on suoh policies proceeds or moneys) And I  
hereby direct the various persons in whose hands the 
said policies, proceeds or moneys now Are or for the time 
being may be to account to you as the assignees thereof 
(subject as aforesaid) for the same respectively and 1 
hereby authorise and empower you or Messrs. Baring 
Brothers and Co. or whomsoever else you may from time 
to time nominate for that purpose to collect and receive 

1 the same respectively in my name or in the name of my
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executors or administrators or legal representatives if 
thought desirable and I  hereby agree to execute at your 
request a valid legal mortgage of the same policies pro
ceeds and moneys with such covenant for payment and 
power of sale and other covenants and powers as you 
may desire and I  declare that if the Burplus proceeds of 
the said policies held b j Messrs. Baring Brothers and 
Co. shall not amount to E . 25,000 (twenty-five 
thousand) then the balance shall be recoverable from any 
excess there may be in the proceeds of the policies parti
cularised below over the sum ot B. 50,000 and 
further that if these two sets of proceeds do not together 
realise to you B. 75,000 (seventy-fire thousand) X 
am still liable for the balance of that sum—Yours truly

Ja it h a  V u l l u b j e e .
The lis t of policies accompanying the letter 

included the policy for 17001. effected in the British 
and Foreign Marine Insurance Company.

The two bills of exchange drawn by Vullubjee 
on Messrs. Haigh, Wilson, and Co. were accepted 
by them, and matured on the th ird  Dec. 1870, but 
they, being unable to pay them at maturity, wrote 
to the bank the following le tte r:

Liverpool 3rd Dec 1870
To the Chartered Bank of India Australia and China, 

London
Gentlemen— We have to request that you will defer 

presentment for payment of our acceptances maturing 
to-day as follows viz

[Here followed four acceptances, which are imma
terial]

¿63000 drawn by Jaitha Yullubjee against 250 B/C
per Western Belle

¿63000 drawn by Jaitha Vullubjee against 250 B/C 
per Canute

And in consideration of yonr so doing we hereby hold 
ourselves in every respect liable to you on account of 
the said acceptances as if the same had been regularly 
presented at due date as farther security for all our 
obligation to yonr hank we now hand you £750 as addi
tional margin. I t  is understood that the cotton repre
sented by the above-named shipments is to be sold under 
the supervision and control of yonr agent in Liverpool 
M r John Scott and to whom our broker will have to 
account for the net proceeds and tuat should all our 
acceptances not be fully paid before the Te-drafts on the 
respective native drawers for deficiencies are sent ont 
suoh re-drafts are to be placed in your hands for collec
tion and the proceeds to be held by you against any 
balance that may be due to the bank by ns

H a ig h  W il s o n  a n d  Co

The letter further stated that as farther security 
for all their obligations Messrs. Haigh, Wilson, 
and Co. assigned to the bank all their interest in 
certain contracts, which were not specified.

In  compliance with this request the bank de
ferred presentment, of the two bills, and at the 
time of the filing of the bill they had not been pre
sented or paid, Messrs. Haigh, Wilson, and Co. 
having failed. Yullubjee subsequently became 
bankrupt.

The British and Foreign Marine Insurance 
Company paid to the bank the sum of 1700Z., being 
the whole amount of the policy effected on the 
cotton shipped to Messrs. Coupland Brothers, in 
the Aurora, out of which the bank paid them
selves the amount due on Messrs. Coupland’s 
acceptance, thus leaving in the hands of the bank 
a balance of about 470Z. The bank now claimed, 
under the letter of hypothecation of the 14t'n 
A pril 1820 to hold this balance of 470Z. towards 
the discharge of the two bills drawn by Yullubjee 
on Haigh, Y'Vi'son, and Co., for 3000Z. each.

The plaintiffs thereupon filed their bill, stating 
that there was a large sum due to them from 
Yullubjee’s estate under the assignment of the 
18th January 1871, and contending that Yullub
jee’s estate was not liable to the bank on the two

acceptances of Messrs. Haigh, Wilson, and Co., and 
charging that, even i f  Yullubjee’s estate had been 
liable thereon, it  had been discharged by the 
agreement of the bank with Messrs. Haigh, Wilson 
and Co., the acceptors, to give them time for pay
ment of the bills, such agreement being without 
Yullubjee’s consent, and praying as above.

Kay, Q.C., and Ferrers, for the plaintiffs.—• 
We are the second mortgagees of the policy 
under the letter of assignment of the 18th 
January 1861. The special power given by the 
letter of hypothecation of the 14th April 1870, in 
case of a sale of the cotton on board the Aurora, 
cannot be extended to a case where there was no 
sale at all, as was the case here, the cotton having 
been burnt. The letter of hypothecation refers 
only to proceeds of sale, which sale never took 
place. The letter of hypothecation does not even 
refer to the policy which was deposited only to 
meet the one b ill of 1200Z. drawn on Messrs. 
Coupland. The policy does not represent the 
goods insured : (Berndtson v. Strang, 3 Mar. 
Law Cas. O. S. 154; L. Rep. 3 Ch. 588; 19 
L. T. Rep. N. S. 40). But even i f  the bank are 
right in their construction of the letter of 
hypothecation, yet by giving time for payment 
of the two bills for 3000Z. to Haigh, Wilson, and 
Co , for valuable consideration without the consent 
of Vullubjee, the drawer, they have released him : 
(Oriental Financial Corporation v. Overend, Gurney 
and Co., L. Rep. 7 Ch. 142 ; 25 L. T. Rep. N. S. 
813.)

Eddis, Q.C.and Westlake for the bank.—YVe sub
m it that the money received on the policy is liable 
under the letter of hypothecation as the proceeds 
of sale would have been if  a sale had taken place. 
The letter of hypothecation charges the shipping 
documents. That term would include the policy 
which had been deposited. Wherever a right to 
sell the goods would arise, as it  arose here by the 
bills not being paid at maturity, the policy money 
must be taken to represent the goods which are 
not forthcoming. As to the alleged discharge of 
Yullubjee’s estate, a mere promise not to sue on. 
a bill does not discharge anyone. Here the bank 
were merely to defer presenting the bills on a 
given day. No time was fixed. They might have 
been presented the next day. The bank, as 
holders, had a perfect righ t to delay presenting 
the bills without any contract for that purpose, 
and this would not have altered the position ol the 
drawers. The effect of the undertaking of Haigh, 
Wilson, and Co. was that they would hold them
selves liable just as i f  the bills had been pre" 
sented, and they merely desired not to have the 
bills protested. In  Oriental Financial Corpora 
tion v. Overend, Gurney and Go., there had been a 
positive contract to give time. We are not seeking 
a remedy under the law merchant but upon the 
guarantee. They cited

Hitchcock v. Humphrey, 5 Man. & Gr. 559;
Walton v. Mascall, 13 M. & W . 452 ;
Murray v. King, 5 B. & Aid. 165 ;
Philpott v. Bryant, 4 Bing. 717 ;
H all v. Cole, 4 Ad. & Ell. 577.

Kay, Q.C. in reply.—-The policy is merely a con
tract of indemnity. The undertaking not to pre
sent a bill for an indefinite time is even mo 
injurious to the drawer. There is no case showing 
that giving an indefinite time to the p r in c ip a l 
not a discharge of the surety. .

The V ic e -Chancellor.—I t  is a little  surprising
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that, ont of one oi the most ordinary mercantile 
transactions that can be, such a question as this 
should arise, and that it  should be discussed at 
such length. I  have listened very willingly, 
because the thing is not without its interests. The 
transaction is simply this : A  shipper in India 
draws a bill on his consignees in England ; he sells 
i t  in the market in India, and accompanies it  with 
the bill of lading, which is the only shipping docu
ment that I  know of ; but i t  is stated that at the 
same time he deposited with the person who bought 
the bill of exchange of him a policy of insurance 
against damage by fire to the cargo.

Now, what is the meaning of that transaction, 
without stopping for a moment to consider the 
terms in which it  is expressed ? I t  is this, and 
this only ; “  I  have shipped to England goods that 
are worth at least 1200Z., for which I  have drawn ; 
I  give you by means of the bill of lading the 
power to secure to yourself the payment of that 
1200Z., if the parties liable upon the bill do not 
pay.”  Is there anything more in the contract 
between the parties? Is any other sum than 
1200Z. in the contemplation of either of them— 
the man who buys or the man who sells 
the b ill ? I t  is impossible to say that any
thing else entered into their contemplation. 
The only use of the policy of insurance is to 
guard against any accident that may happen by 
Which the value of the goods shipped should be 
diminished, and to insure to the holder of the bill 
that he shall have at least the value of the 250 
bales of cotton which are shipped on board the 
ship.
. That is the plain transaction, that is so stated 
m the answer. I  do not wish to attach more 
importance to the words of the answer than 
really belongs to them, or endeavour to strain 
them beyond what I  take to have been the true in
tention of the parties, and the true nature of this 
most ordinary mercantile transaction. The state
ment in the answer is, that at the same time the 
shipper handed to the bank as security for the 
payment of the said draft the bill of lading of the 
cotton and the policy of insurance. That is the 
real transaction between the parties, and the 
benefit of that to the fu ll the defendants, the bank, 
have had. The letter of hypothecation, as i t  is 
called—and rightly enough so called—does not ex
tend that in the slightest degree. [H is Honour 
then read from the letter of hypothecation, and 
pontinued.] I t  is confined in its terms as well as 
tt is confined entirely in its nature to those bills 
amounting to 1200Z. and to those 250 bales of 
cotton which are mentioned in the document to 
which I  have been referring. Upon what ground can 
tt be said that, if  by any accident beyond the terms 
?' this contract a sum of money came into the 
hands of the Chartered Bank of India, Australia, 
and China, they were therefore at liberty to apply 
hat in satisfaction of any debt which the Indian 

therchant might owe to them P There is no ground 
Whatever for any such pretence. The contract is 

ear>plain, usual, ordinary, and open to no doubt or 
T 1estion. Nobody has questioned the right of 
he banks to have the bills in this memorandum 

^atisfied, and they have been satisfied, not 
^ac tly  in the mode here contemplated, but by 

.cans of the delivery to them of the policy 
msnrance, which was so delivered to themof

?hly that they might have the bills paid when 
hey arrived at maturity. I t  would be put

ting a construction on these words wholly at vari
ance, not only with the intention of the parties, 
but at variance with the very expressions them
selves, i f  I  were to hold that by means of this 
transaction—this letter of hypothecation and the 
policy of insurance against fire which accom
panied i t—they were entitled to any more than 
the very sum which was expressed in the bills of 
exchange.

The case might be decided upon that point, 
and upon that point alone. That would be enough 
to justify the plaintiffs in the demand which 
they now make. But another poict has been 
suggested, and that is, the transaction with 
Haigh, “Wilson, aud Co. Messrs. Haigb, “Wilson, 
and Co., having transactions with the bank, pre
vailed on the bank not to present for payment 
the particular bills. I t  is said that they desired 
to avoid the notoriety which might attend the pro
test. Why should the drawer of the bill be pre
judiced by that P I f  that was convenient as 
between the bank and Haigh, Wilson, and Co., they 
might settle that for themselves, but that the memo
randum, which is set out in the answer, is a plain 
agreement on the part of the bank to postpone 
for an indefinite time the payment of the money 
due on the acceptance, according to the tenor 
of it, no one who reads i t  can doubt. The 
agreement is this : [His Honour read the letter 
of the 3rd Dec. 1870.] Now, i f  it  is said that no 
definite time is to be gathered from this document, 
although I  admit that there is no particular day 
or month or year mentioned in  it, it is quite clear 
that it  is a contract that they w ill not enforce pay
ment of the particular acceptances until the re
drafts have been made for the deficiency upon the 
native merchant, and the result of those drafts 
shall be ascertained, and in the meantime the 
drafts themselves are pledged to or placed in the 
hands of the bank for collection by them of the 
moneys for which they are drawn. Then i t  goes 
on, “  As further security for all our obligations to 
the bank we assign to you all our interest”  in cer
tain contracts, which are not explained. That 
comes within the ordinary rule, a rule, as I  under
stand it, without exception, that if  the holder of 
a bill, having the right to present it, and the duty 
of presenting i t  as far as the drawer is concerned, 
when it  arrives at maturity, neglects to do so, and 
gives time to the person, the acceptor, who 
ought to pay the bill, he thereby discharges the 
drawer. That is a rule most reasonable and 
just in itself, when you consider the consequences 
which it  may have upon the drawer, and how 
his position may be grievously altered, not 
only by the neglect, but by the contract which 
the bank chose to enter into upon this occasion.
I  th ink upon that ground also the plaintiffs 
would be entitled to that which they ask by their 
bill.

Now, cases were referred to in answer to this 
part of the case, which I  cannot help thinking 
have no real bearing upon i t ;  cases, I  mean, 
of collateral security. I f  a man has by an 
independent and separate contract agreed that, 
in a particular event, namely, in the event of 
the non-payment of a sum of money at a parti
cular time, he w ill be answerable for that money, 
what has that to do with any formalities that may 
have been neglected or not properly enforced in 
the way of presenting the bills, if there were bills 
in the case, or giving time for the payment of the
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money i f  that had been done. I t  ia a plain colla
teral security in every one of the cases which Mr. 
Eddis mentioned to me. The judgment of the 
court goes upon the terms, tenor, and effect of the 
collateral security, and excludes from the opera
tion of that security all extraneous circumstances, 
and all that is not referable to the plain express 
contract between the parties. The policy of 
insurance I  take to have been, not only from the 
words which are used, but in its very nature, 
simply a security that the bills [i e., Coupland s] 
should be paid when they became due. They have 
been paid after they became due. The whole 
demand of the bank in respect of those bills, all 
that was contemplated by the letter of hypotheca
tion, has been accomplished. The bank have had 
all they contracted, and are entitled to have, and to 
say that the proceeds of the policy of insur
ance are to stand instead of the goods, is in 
contradiction of that principle of law which I  
gather from Bemdtson v. Strang (ubi sup.), where 
the main purport of the decision is, to point out 
clearly that the goods themselves and the policy 
effected in respect of damage which might happen 
in respect of those goods, are in their nature dis
tinct, and are not to be confounded, and that one 
is not to be taken for the other. The same thing 
is equally apparent here. There is no connection 
not only in the expressions in the documents 
referred to, but there is no connection in right, or 
reason, or in fair justice in an ordinary mercantile 
transaction, between the policy of insurance, which 
was only to effect the payment of the bills, 
or provide the means of paying the bills, and the 
surplus which, i f  the goods had arrived safely and 
had been sold, the Bank might have made some 
claim to. .

In  my opinion the plaintiffs succeed in their de
mand, and they are entitled to the 4701. which is 
the balance of the policy of insurance, and for which 
alone the bill was filed.

Solicitors for the plaintiffs, Marhby, Tarry, and 
Stewart. _

Solicitors for the defendants, Linklater and Co.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL .

ON APPEAL FROM THE V IC E-AD M IR ALTY COURT OF 
HONG KONG.

Reported by J. P. A if ih a ix , Esq., Barrister-at-Law.
Dec. 5 and 6, 1873.

(Present: The Right Hons. Sir J. W. Colvile , Sir
R. P h illim o r e  (Judge of the High Court of 
Admiralty), Sir B arnes P eacock, Sir M ontague 
E. Sm it h , and Sir R. P. Collier .)

T he R ona— T he A va .
Collision—Speed—Lights obscured by steamer’s 

smoke—Duty to stop and ascertain course.
I t  is negligence on the part of a steamer to go at full 

speed under steam and sail before the wind whilst 
her smoke is blown over her bows so as t<f obscure 
her lights and to prevent her from seeing and from 
being seen by other ships approaching from an 
opposite direction.

Where a steamship is approaching another, whose 
exact course cannot be at once ascertained by 
reason of her lights being obscured by her own 
smoke, it is the duty of the former to slacken speed 
and to wait till that course is ascertained before

-The  A v a . [P m v . Co.

taking any decided step to avoid the other vessel ; 
i f , before having ascertained the exact course of 
the other, she, without slackening speed, executes a 
manœuvre, which, although appearing to be right 
at the time, contributes to the collision, she will be 
to blame.

T hese were appeals from decrees of the Hon. 
Henry John Ball, the acting judge of the Vice- 
Admiralty Court of Hong Kong, in cross causes of 
damage lately pending in that court, brought by 
the appellants, the owners of a steamship called 
the Rona, againBt the steamship Ava, of which the 
respondents were owners, and by the respondents 
against the owners of the Rona, for the recovery of 
damages in respect of losses sustained by the re
spective parties by reason of a collision between the 
said two vessels.

The collision happened at about 7.40 p.m. on the 
14th A p ril 1872, about twenty miles S.S.W. of 
Turnabout Island, on the east coast of China.

The Rona was an iron paddle wheel steamer of 
784 tons register, and 150 horse power, and was 
proceeding from Shanghai to Swatow with cargo 
and passengers.

The Ava is an iron screw steamer of 1902 tons, 
French register (over 3000 tons English), and was 
one of the French mail packets, and was carrying 
the mails from Hong Kong to Shanghai.

There were no pleadings in the court below, but 
each party filed a preliminary act, setting out the 
facts as here given.

The facts of the case, as appearing by the evi
dence of the appellants, were, that the Rona, under 
steam and sail, was steering S.S.W. by compass 
(S,W. by S. i  S. true), and proceeding at the rate 
of about ten knots an hour, with a bright light ex
hibited at her mast head, and a green light on her 
starboard side, and a red light on her port side, all 
burning brightly—that the night was bright and 
clear—that the wind was blowing a gale from N.E. 
by E., carrying the smoke of the Rona over her 
Btarboard bow ; the smoke was spread out over the 
water by catching the foresail—that a good look 
out was kept on board the Rona—that the three 
lights of the Ava were seen a little  before the star
board beam of the Rona, distant about 300 or 400 
yards (eighteen or twenty seconds before the colli
sion)—that the helm of the Bona was immediately 
put hard a-starboard, but that the Ava, with her 
stem struck the Rona with great violence at her 
starboard forward gangway, and did her so much 
damage that she very soon afterwards foundered 
and was lost, with a number of those on board her. 
Those on board the Rona had been unable to sea 
the Ava sooner owing to the smoke from the funne 
of the B ona being carried by the wind over her 
starboard bow.

The case made by the respondents by their evi 
dence was, that the Ava was steaming at the ra a 
of from ten to eleven knots, steering N. 41 degrees 
E. by compass (N. 51° E. true), with her proper 
masthead and side lights up ; that the officer i 
charge of her saw on the horizon and on the P9r 
bow of the Ava what resembled a shower of rauh 
and, shortly afterwards smelling smoke, suppose, 
that the object which he saw was a steamer, an 
caused the helm of the Ava to be ported ; 
smoke then appeared to be from two to three nn 
away ; that he afterwards saw the white light on.J 
of the Rona, distant about 700 or 800 va(>̂ r <s 
(about a mile), and about three points on the Av 
port bow ; and then caused the helm of the Ava
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be put hard aport. This brought the white light 
of the Rona 4J points on his port bow, and in about 
a minute and a half he saw the green light of the 
Rona at a distance of about half a mile, and about 
5 | points on his port bow ; he at once ordered the 
engines of the Ava, which until then had been kept 
going ahead fu ll speed, to be stopped and reversed, 
but that the collision ensued. A t the time of the 
collision the head of the Ava was E. by N. by 
compass, (E. true). The smoke of the Rona pre
vented her lights being sooner seen from the 
Ava.

The learned acting judge of the court below (who 
was assisted by Capt. Hewlett, R.N., and Capt. J. 
B. Barnett, R.N. as assessors), pronounced the 
collision to have been wholly occasioned by the 
fault of the Rona, and decreed accordingly.

The reasons of the learned acting judge for the 
conclusion at which he arrived, as appearing in the 
judgment, were as follows :

First, that there was want of proper care and 
caution on the part of the Rona in carrying sail 
and maintaining such a high rate of speed when 
her lights and those of any vessel approaching 
from the opposite direction would obviously be 
obscured by her smoke.

Secondly, that there was neglect, in not porting 
the helm of the Rona at the instant of seeing the 
Ava’s lights. That the case was one of vessels 
meeting nearly end on, each having the other 
(according to calculation) not more than a point on 
the bow.

Thirdly, that was further neglect, on the part of 
the Rona, in not causing her engines to be stopped 
when danger was imminent.

Fourthly, that no blame attached to the Ava.
From these decrees the owners of the Rona, ap

pealed, for the following (amongst other) rea
sons:—

1. Because the learned acting judge of the court 
below erroneously held that the vessels were 
meeting nearly end on.

2. Because the evidence proved that the two 
vessels were brought into dangerous proximity by 
the porting of the helm of the Ava, and that there 
would not have been any collision i f  the helm of 
the Ava had not been ported.

3. Because the officer in charge of the Ava acted 
Without due care and caution, in porting the helm 
°f the Ava, before he had ascertained the course 
*md position of the Rona, and when the Ava was in 
fact on the starboard side of the Rona.

4. Because there was negligence on the part of 
fbose in charge of the Ava in not easing the speed

tbe Ava when or soon after the smoke of the 
Rona was seen, and in not stopping and reversing 
the engines of the Ava in due time.

5. Because the sail and speed of the Rona did 
°ot cause or contribute to the collision.

6. Because the evidence proved that porting the 
helm of the Rona, when the Ava’s lights were first 
seen, would not have been proper, and would not 
have had the effect of avoiding the collision.

7. Because stopping the engines of the Rona, at 
the time indicated by the learned acting judge of the 
°°urt below, would not have avoided the collision, 
and would not have been proper.

3- Because the evidence proved that the collision 
t^as not occasioned by any negligence on the part

those in charge of the Rona.
Mil-ward, Q.C. and Clarkson, for the appellants.
'Ihese were not meeting ships within the mean

ing of R ule 13 of the Regulations for preventing Col
lisions at Sea, as explained by Orders in Council of 
the 30th July 1868; there was more than a point and 
a half divergence between their respective courses. 
They were crossing vessels, and tbe Rona having 
the Ava on her own starboard hand, was bound to 
keep out of the way (Rule 14), and the Ava was 
bound to keep her course (Rule 18). This she 
neglected to do, and violated the rule by porting 
her helm. Moreover, she ported before she could 
have known in any way what was the course of the 
Rona; this was improper; she ought to have 
slackened speed and waited until she had ascer
tained the other’s course before taking any decided 
step. Again, the Ava was wrong in continuing to 
pert on seeing the white ligh t of the Rona; she 
ought to have continued her then course, and not 
to have gone round in a circle. I f  she had done so 
the Rona would have crossed her bows in safety.

The Admiralty Advocate (Dr. Deane, Q.C.) and 
R. E. Webster, for the respondents. The Rona 
was to blame for coming down before the wind at 
such a speed, whilst her own and other vessel’s 
lights were obscured by her smoke. The porting 
the helm of the Ava in the first instance was right, 
because it  was the duty of the Ava to discover the 
course of the other ship, and, the smoke being on 
her port bow, the port of her helm would carry 
her clear of it, and enable her to make out the 
other ship. Stopping or easing the enginos would 
have involved the risk of bringing the ocher ship 
down upon the Ava, and starboarding the helm 
would, as the Ava’s watch supposed, have been 
crossing the Rona’s course. There was no duty 
cast upon the officers of the Ava after they had 
once taken the proper steps to avoid the collision; 
having ported they were not bound to stop and 
reverse.

The Earl of Elgin—The Jesmond, ante, vol. 1, p.150 ;
25 L. T. Rep. N.S. 514; L. Rep. 4. P. C. 1.

Milward, Q.O. in reply.
Cur. adv. vult.

Dec. 6.—The judgment of the court was de
livered by Sir B arnes P eacock :—These are 
appeals from two decrees of the learned judge of 
the Vice-Admiralty Court of Hong Kong, pro
nounced against the appellants, in two causes of 
damage promoted in that court, one by the present 
appellants, the owners of the steamship Rona, 
against the steamship Ana, the other by the present 
respondents, the owners of the steamship Ava 
against the present appellants, the owners of the 
Rona. The Rona was a paddlewheel steamer of 
784 tons and 150 horse-power, belonging to the 
Union Steam Navigation Company of Shanghai, 
and was on a voyage from Shanghai to Swatow, 
with passengers and cargo. The Ava was one 
of the French mail packets, a screw steamer of 
upwards of 3000 tons (English), belonging to the 
Messageries Maritimes, and was carrying the mails 
from Hong Kong to Shanghai.

The suits arose out of a very lamentable acci
dent, caused by a collision of the two vessels, 
which took place about 7.40 on the evening of the 
14th A p ril 1872, in the Formosa Channel, on the 
east coast of China, about 20 miles south-west 
of Turnabout Island, and 20 miles north-east of 
Ocksen. Each of the parties contended that the 
collision was caused solely by the fault of the 
other. There were no pleadings in the suits, but 
each party filed a preliminary act, which is set out 
at page 5 of the record. The two causes were
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heard together upon the same evidence, which was 
taken orally in open court. The learned judge 
was assisted by two nautical assessors, to whom, 
after hearing the evidence, he submitted two ques
tions :—“ 1. "Was there such negligence or want of 
ordinary care or caution on the part of the Ava, 
the Bona, or both, as, but for such negligence or 
want of care or caution, the collision would not 
have occurred? 2. Was the collision, in your 
judgment, occasioned by inevitable accident, under
standing by the term inevitable accident whether 
the collision could not possibly have been pre
vented by proper care and seamanship, under the 
particular circumstances of the case ? ” and he 
further asked the nautical gentlemen, i f  they 
answered the first question affirmatively, to be 
pleased to state what, in their opinion, such neg
ligence or want of care 6r caution consisted.

I t  may be convenient to deal with the second 
question first, and to state that their Lordships 
concur entirely with the opinions of the learned 
judge and of the two assessors, that the collision 
was not the result of inevitable accident. They 
w ill now proceed to consider the first question— 
whether there was negligence on the part of the 
Bona, or of the Ava, or of both.

Their Lordships are of opinion that the Bona 
was to blame in maintaining such a high rate 
of speed when she was aware that her own lights 
and those of any approaching vessel would be, as 
they in fact were, obscured by the smoke from her 
own funnel. I t  was proved by Henry Archibald 
Mclnnes, her own master, that from 4 p.m. to 
the time of collision, they were going at from 9 
to 10 knots an hour. He said, “ We went very 
regularly, and kept up the same pace all through.” 
The officer of the watch, the chief officer, the 
engineer on watch, the two look-out men, and all 
those who were on the deck of the Bona at the 
time when the Ava was sighted, were unfortunately 
lost when the Bona went down. There was, there
fore, no one at the tria l who could speak as to the 
nature of the look-out on board that vessel. I t  may 
fairly be assumed, as against the Bona, that a good 
look-out was kept, and that it was in consequence 
of the smoke which obscured her view that the Ava 
was not sighted until the time at which the signal 
whistle was sounded, about 18 or 20 seconds 
before the collision. If, however, the Ava might 
have been seen in time, i f  a good look-out had 
been kept on board the Bona, and was not seen, 
or, being seen, the Bona did nothing to avoid the 
collision, there was equally negligence on the part 
of those on board the Bona, and such negligence 
contributed to the accident. The learned judge 
held that the case was one of two vessels meeting 
“  end on,”  each vessel having the other not more 
than a point on the bow; and that there was 
neglect on the part of the Bona in not porting her 
helm ; from which their Lordships understand 
him to mean that the case was one falling within 
Article 13 of the Sailing Rules of the 9 th Jan. 
1863. By that article i t  is laid down:—“ I f  two 
ships under steam are meeting end on or nearly 
end on, so as to involve risk or collision, the helms 
of both shall be put to port, so that each may 
pass on the port side of the other.”  The rule 
is explained by the Order of Her Majesty 
in Council of the 30th July 1868. I t  was there 
s a i d T h e  said two articles, numbers 11 and 13 
respectively, only apply to cases where ships are 
meeting end on or nearly end on, in such a manner

as to involve risk of collision. They consequently 
do not apply to two ships which must, if both keep 
on their respective courses, pass clear of each 
other. The only cases in which the said two 
articles apply are when each of the two ships is 
end on or nearly end on to the other; in other 
words, to cases in which, by day, each ship sees 
the mast of the other in a line or nearly in  a line 
with her own, and, by night, to cases in which 
each ship is in such a position as to see both the 
side lights of the other. The said two articles do 
not apply, by day, to cases in which a ship sees 
another ahead crossing her own course, or, by 
night, to cases where the red light of one ship is 
opposed to the red light of the other, or where 
the green ligh t of one ship is opposed to the 
green ligh t of the other, or where a red light 
without a green light, or a green ligh t without 
a red lierht is seen ahead, or where both green 
and red lights are seen anywhere but ahead.”

There can be no doubt, even if  the additional 
rules had not been made, that rule 13 would not 
properly apply to a case such as the present, for their 
Lordships are of opinion that it  must be taken on 
the evidence that the Bona, when her smoke was 
first seen by the Ava, was steering S.S.W. by 
compass, and that the Ava was then steering 
N. 41° B. by compass, which may be taken as 
somewhere between H.E. and N E. by H. I t  is 
clear that two vessels so steering could not be 
considered as vessels each having the other not 
more than a point on her bow, or as meeting end 
on within the meaning of the rule. But however 
this may be, it  cannot be held that the vessels 
were within the 13th rule when neither Of them 
could see the other, and when they were at such a 
distance from each other as by the evidence they 
are described to have been when the Ava first saw 
the smoke. The vessels were clearly not within 
the rule when the Ava first saw the white light, or 
when almost immediately afterwards she saw the 
green light of the Bona and when, as i t  is to be 
concluded from the evidence, the Bona could not 
see the Ava; nor were they within the rules when 
the Bona first sighted the Ava, about 18 or 20 
seconds before the collision, and when, from the 
evidence, i t  appears that all the lights of the Ava 
were seen, and when she was about a point before 
the starboard beam of the Bona, and only 300 or 
400 feet from her.

The fault on board the Bona was not in not 
porting her helm, in obedience to the 13th rule 
before she saw the Ava, or when she saw the 
three lights of the Ava almost on her starboard 
beam. I t  is clear that at that time the vessels 
were not meeting end on or nearly end on. 
The fault of the Bona was in proceeding, at the 
rate of 9£ or 10 knots an hour when she could not 
from her own smoke see, and when she must have 
known that she could not be properly seen by 
other vessels. _ _ . L,

The next question to be considered is, w b e i,n  
there was any fault or negligence on the PaI._ 
of the Ava which contributed to the acci
dent. The learned judge, concurring in opinion
with the two assessors by whom he was a 
sisted, held that there was not. One of - 
assessors in his answer, says:—“ Although 
Ava appears to have acted right in porting n 
helm, the question naturally occurs—‘ she sho ^  
have slackened her speed when the white ag [ti 
appeared, in accordance with section 16 ? 1 a
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of opinion that this would not have been right 
under the circumstances, for her officer of watch 
having seen the smoke of the Rona for some time 
previous, would know, when he saw the mast-head 
light, that she was coming in his direction, and 
would assume that she, the Bonn, would, on seeing 
his lights, port her helm, and that, therefore, i f  he 
slackened speed he would be increasing the chance 
of collision.”

Their Lordships cannot concur in the opinion 
of the learned judge that the Ava was free from 
all blame. The Ava, according to her own 
account, was going at, at least, 8?2- knots when 
she first saw the smoke of the Rona. The second 
captain in his evidence says,—at first i t  resembled 
a shower of rain 15 deg. or 20 deg. on his port bow. 
In  about a minute or a minute and a half he smelt 
smoke, and, supposing it  might be a steamer, he 
ported his helm a little  ; that his first impression 
was that i t  was 2 [  or 3 miles distance, but at that 
time he could only estimate i t  approximately, 
Afterwards, and when he had ported a little  more, 
he saw a white light through his glass three points 
on the port bow, about a mile or 700 or 800 metres 
off. He then ordered his helm hard-a-port, con
sidering that in doing so he was conforming to 
the regulations. I t  appears to their Lordships that 
in this construction of the regulation he was mis
taken. The ships at that time were not, according 
to his own showing, end on, or nearly end on 
within the meaning of the rule. I t  appears to their 
Lordships that when he first saw the smoke and 
had reason to believe i t  was caused by a steamer, 
he ought to have slackened his speed, for he could 
BDt te ll whether the steamers were end on or 
nearly end on, or whether they were passing or 
crossing, or at what rate of speed the Rona was 
going. I t  is clear from the position and bearing 
of the two vessels at the time of the collision, 
taking them according to the evidence of the 
Ava's own witnesses, that the Rona must have 
crossed from port to starboard the line of the 
Ava’s course, that is to say, the course which the 
Ava was taking at the time when she first knew 
that the smoke was the smoke of a steamer on her 
port bow. A t that time the Ava, as already pointed
out, was steering N. 51 deg. E. true, or JST. 41 deg. 
E. by compass, or between N. E. and if .  E. by JST., 
Whereas at the time of the collision she was, ac
cording to the evidence of her own second captain, 
heading E. by N. by compass, or true course east. 
In  this he was corroborated by the pilot on board 
the Rona. The second captain says, “ A t the time 
ot the collision I  did not see the compass, but I  
th ink I  was three to four points to starboard of 
tty  course ; that would be E. by N. by compass 
"~true course E. The Rona’s head would be S.E. 
hy E. Judging from the positionof the Rona’s head, 
®*nd her coming down channel, she must have 
been starboard sometime. To shift the Ava’s helm 
from hard-a-port to hard-a-starboard would take 
H  to 2 minutes.”  See his evidence in answer to 
the Assessors’ questions, page 28 of the Record, 
hne 30. The pilot on board the Rona says, “  The 
Course of the Ava when I  first saw her was E. 
southerly as far as I  could judge.”  I t  is evident 
that if the Ava had kept her course and slackened 
her speed, instead of porting in the first instance 
and afterwards putting her helm hard-a-port when 
®he saw the white light of the Rona, the collision 
J^ould not have occurred as i t  did after the Rona 
had crossed the line of the Ava’s original course.

I f  the Ava, when she first saw the white ligh t of 
the Rona, almost immediately before she saw the 
green light, had known what were the real position 
and bearing of that vessel, it  would certainly have 
been a wroug manoeuvre to put her helm hard-a- 
port. I f  it be said on the part of the Ava that at 
that time the Rona was nearly enveloped in her 
own smoke, the answer is that if from the first the 
Ava had slackened her course until she knew what 
the real position of the Rona was, she need not 
have been in a position of having to make any 
manœuvre in ignorance o: the real state of things. 
The second captain of the Ava says, “  I  could not 
tell which way the steamer was going ; it was im
possible to form any opinion when I  saw nothing 
but a cloud.”

After considering the whole of the evidence 
attentively, their Lordships have arrived at the 
conclusion that the Ava was in fault in not 
slackening her speed, and waiting to ascertain, 
before she ported her helm, what was the real 
position of the Rona.

For the above reasons their Lordships are of 
opinion that each of the vessels was in fault, and 
that the fault of each contributed to the accident.

They w ill therefore humbly advise Her Majesty 
in Council, that the decree of the Vice Admiralty 
Court in each of the causes be reversed ; that 
it  be declared that both vessels were in fault, 
and that such fault contributed to the accident, 
and that a decree be made in each case accor
dingly.

Looking at all the circumstances of the case, and 
considering that each of the parties was to blame, 
their Lordships are of opinion that each ought to 
bear their own costs in the court below and of these 
appeals.

Their Lordships have only to add that the view 
which they have taken of this case is entirely in 
concurrence with the opinions of the nautical 
gentlemen by whom they have been assisted, and 
of whose great experience and practical knowledge 
in cases of this nature they have had the benefit.

Appeal allowed and decrees reversed.
Solicitor for the appellants, Thomas Cooper.
Solicitor for the respondents, W.J. Jarmain.

EXC HEQ U ER , C H A M B E R .
Beported by J. Sho btt , Esq., Barrister-at-Law.

Friday, Nov. 28,1873.
(Before Lord Coleridge, C.J., K eating, Grove, 

and D enman, JJ., Cleasby and P ollock, BB.)
M erchant Shipping  Company v . A rmitage.

Ship and shipping—Charter-party—Lump freight 
—Loss of part of cargo by perils of the sea 
without the fault of shipowner—Right to recover 
fu ll amount of lump freight.

A charter-party provided that the ship should load 
a full cargo at Colombo or Cochin, and proceed to 
London and there discharge (fire, and all other 
dangers of the seas, rivers and navigation ex
cepted) ; “  a lumpsum freight of 5000Z. to be paid 
after entire discharge and right delivery of the 
cargo in cash two months after the date of the 
ship's report inwards at the Custom House.”

The cargo having taken fire on the homeward 
journey, it was found necessary to scuttle the ship 
in Table Bay, and a large part of the cargo 
which had been injured by the fire and water was
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there sold. The voyage was then resumed, and 
the remainder of the cargo was delivered in 
London. The charterers having refused to pay the 
whole of the lump sum of 50001.,

Held (affirming the judgment of the Court of 
Queen’s Bench), that the shipowners were entitled, 
notwithstanding the non-delivery of the entire 
cargo, to the payment of the lump sum of 50001., 
hut (reversing the judgment of that court) that 
they were not entitled to interest.

E rror  from the Queen’s Bench in an action 
brought for the recovery of J1521. 18s. 1 d., and 
interest as hereinafter mentioned. By the con
sent of the parties, and by the order of Channel 1, B., 
dated the 2nd April 1878, according to the Com
mon Law Procedure Act 1852, the following case 
was stated for the opinion of the coart without any 
pleadings :

1. The plaintiffs are a company carrying on busi
ness as shipowners in the City of London, and 
were, and are, the owners of the ship Clyde, here
inafter mentioned, and the defendants are mer
chants, carrying on business at Colombo and 
London.

2. On the 25th Jan. 1872, the ship was lying 
in the harbour at Colombo, and upon that day 
the charter-party hereafter set out was made and 
entered into by Edward Shrewsbury, the master 
of the said ship, on behalf of the plaintiffs and 
the defendants. The charter-party was as 
follows:

Colombo, 25th Jan. 1872.
I t  is this day mutually agreed between Edward Shrews

bury, of the good ship or vessel called the Clyde, classed 
A1 in Lloyds, of the register tonnage of 1151 tons, or 
thereabouts, now lying in the harbour of Colombo, 
whereof he is the master, on the one part, and Messrs. 
Armitage Brothers, of Colombo, merchants, on the other 
part. That the said ship being tight, staunch, and 
strong, and every way fitted for the voyage, shall with 
all convenient speed load here or sail and proceed to 
Cochin (orders to be given on or before the 29th inst.), 
and if ordered to Cochin, there load from the said char
terers or their agents, completing at Colombo or Tuti- 
corin, if so required by charterers, a full and complete 
lading of legal merchandise, which full and complete 
lading, the captain binds himself to receive on board and 
properly stow, but not exceeding what she can reasonably 
stow and carry, over and above her tackle, apparel, pro
visions, and furniture, and being so loaded, shall there
with proceed to London, in the East or West India 
Docks, and discharge there as customary. The act 
of God, restraints of princes and rulers, the Queen’s 
enemies, fire, and all and every other of the seas, 
rivers, and navigation, of whatever nature and kind 
soever, during the said voyage, always excepted. A  lump 
sum freight of ¿£5000 to be paid after entire discharge 
and right delivery of the cargo in cash two months after 
the date of the ship’s report inwards at the Custom House, 
or under discount at 5 per cent, per annum (or at the bank 
rate, if higher) at option of charterers’ agents. Thirty-five 
working days are to be allowed the said charterers, if 
the vessel be not sooner despatched for loading, to 
commence and be continued from the time of the vessel 
having a clear hold and ready for that purpose, the 
master giving charterers or their agents written notice 
twenty-four hours in advance to that effect, and the 
charterers to have the option of keeping the vessel fifteen 
working days on demurrage, paying 20{. per day, to be 
paid to the master day by day. All goods to be brought 
to the vessel and taken from alongside at the risk and 
expense of the freighters ; the master to sign bills of 
lading at any rate of freight required, without prejudice 
to this charter-party, but should the aggregate freight 
by bills of lading amount to less than the lump sum of 
50001. already stipulated for, the difference to be deducted 
from the amount to be drawn for disbursements, and 
the balance, if any, to he paid in cash at the rate of 
Exchange for sight bills existing at the time of the ship’s

[Ex. Oh.

clearing in Colombo. The owners of the ship to have an 
absolute lien on the cargo for the amount of freight stipu
lated for, except as to the captain’s draft for disbursements 
and commission as before mentioned in case of default. 
And it  is hereby agreed that the charterers are to furnish 
cash for the disbursements of the ship at port of loading 
at current rate of exchange, not exceeding 7501., free of 
interest, but subject to a commission of 2) per cent, and 
cost of insurance, for the due appropriation of which the 
charterers are not to be held responsible, and for which 
and agency commission the master shall give his draft on 
the owners, payable in London at sixty days’ sight, and 
in the event of the bill not being accepted or paid at 
maturity, the amount to be deducted from freight at 
settlement thereof, together with interest and cost in
surance. The ship to be consigned to owner’s agents in 
London, and in case of the vessel having to put into the 
Mauritius, the vessel to be consigned to Messrs. Blyth, 
Brothers, and Co., there, or to Messrs. Thompson, 
Watson and Co., at the Cape of Good Hope. A survey 
certificate to be supplied by the captain (if required) to 
the effect that the vessel is in every way fitted to carry a 
dry and perishable cargo to any port in the world. 'The 
captain to carry cargo for charterers’ benefit in any 
cabin, store room, or other place not absolutely required 
for use during the voyage. The charterers to have the 
option of appointing their own stevedore at the expense 
of the master, but at not exceeding current rates ; but 
the captain is not thereby relieved of the responsibility 
regarding the proper stowage of his vessel. The captain 
and charterers to be at liberty to add any clause to this 
oharter-party by mutual consent, without prejudice to 
this agreement. In  default of performance of this agree
ment it is hereby mutually agreed that the amount of 
freight herein agreed for to be paid and taken as liqui
dated damages for such default.

(Witness) E. Shrewsbury.
A r m it a g e  B r o t h e r s .

8. In  accordance with the orders of the defen
dants the said ship proceeded to the port of 
Cochin, and was there put up by the defendant 
as a general ship, and loaded with a fu ll and com
plete cargo, the property of various merchants, 
which cargo was shipped under several bills of 
lading, signed by the captain upon the orders of 
the defendants. The total amount of the bill of 
lading freight was estimated by the charterers at 
4995J. 10«. 6d., and was payable in London on de
livery of the goods there.

4. The said ship, with the said cargo on board, 
sailed from the said port of Cochin upon her 
voyage to London under the said charter-party, 
and on the 2nd May 1872 the said cargo was 
found to be on fire. The master of ihe said ship, 
after attempting ineffectually to extinguish the fire 
at sea, put into Table Bay, which was the nearest 
port of refuge, and, after a survey, i t  was found 
expedient, in order to extinguish the fire, to scuttle 
the said ship, as i t  was deemed that the said fir0 
could not be otherwise extinguished. The said 
ship was scuttled in Table Bay, and the said fire 
was thereby extinguished.

5. After the said fire had been extinguished the 
water was pumped out, and the greater portion 
of the cargo was unladen, and as a large quantity 
thereof was greatly injured by fire and water, sur
veyors, as customary, were called, and the sur
veyors pronounced a great part of the said cargo 
unfit for reshipment, and i t  was, therefore, 
ordered to be sold, and it  was sold accordingly 
and the proceeds thereof were paid into the hands 
of the plaintiffs, who have since accounted for th0 
same to the owners of the goods sold.

6. The remainder of the said cargo was reladen 
on board the said ship, and on the 9th June 1872, 
the said ship having undergone some repair8* 
resumed her voyage to London with the remainder

I of the said cargo on board, and with no other

M erchant Shipping  Company v . A rm itage .
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cargo, and arrived in port and proceeded to the 
West India Docks, and on the 12th Aug. 1872, was 
reported inwards at the Custom House.

7. The bill of lading freights upoD the cargo 
which arrived in London have been received by 
the plaintiffs, and amount to the sum of 34821. 
7s. lOcl., and the defendants advanced to the 
master at Cochin the sum of 3641. 14s. Id. for dis
bursements of the said ship, making together the 
sum of 3847Z. Is. lid ., but the defendants have 
not paid the plaintiffs the sum of 11521. 18«. Id., 
being the balance of the said lump freight of 5000Z., 
mentioned in the said charter-party, and refused to 
pay the same to the plaintiffs.

The court may draw inference of fact.
The question for the opinion of the court is, 

whether the plaintiffs are entitled to payment by 
the defendants of the balance of the said sum of 
50001. under the said charter-party, after giving 
credit for the said aggregate sum of 38471. Is. l id .  
which has_ been received by them on account 
thereof P I f  the court shall be of opinion in the 
affirmative, the judgment shall be entered up for 
the plaintiffs for the balance of the lump freight of
50001., viz., 11521. 18s. Id., with costs of suit. And 
i f  the court shall be further of opinion that the 
plaintiffs are entitled to interest, then for a further 
sum for interest to be calculated for such period 
at such rate and by such person as the court may 
direct. I f  the court shall be of opinion in the 
negative, then judgment with costs of defence shall 
be entered up for the defendants.

The Court of Queen’s Bench were of opinion 
that the plaintiffs were entitled to payment by the 
defendants of the balance of the said sum of 50001., 
viz., 11521. 18s. Id., and also to interest on the 
sum of 1I52Z. 18«. Id. at the rate of 5 per cent, 
from the 12th Oct. 1872, and gave judgment 
accordingly, (See ante, p. 51.) On this judgment 
error was brought.

The plaintiffs’ points for arguments were: first, 
that by the terms of the charter-party the lump 
freight of 50001. became payable without reference 
to the amount of the cargo delivered; second, that 
the ship having been chartered by the defendants 
for a lump sum for a certain voyage, and by them 
Put up as a general ship, any amount of 50001. 
which she had earned on the voyage would have 
belonged to the defendants, and as there has been 
a loss upon the voyage, i t  must fall upon them, 
aud not upon the plaintiffs ; thirdly, that the lump 
sum of 50001. was by the terms of the charter- 
party payable for the use and hire of the ship.

The defendants’ points were : first, that the sum 
of 5000Z. was payable for the carriage and delivery 
of the cargo, and not merely for the performance 
of the voyage by the ship ; secondly, that the said 
furnp freight did not become due because there 
was not a delivery of the cargo; thirdly, that no 
action lies on the charter-party for the said lump 
freight, because it  did not become due under the 
charter-party; fourthly, that the plaintiffs can 
recover only on an implied assumpsit for a 
iuantum meruit; fifthly, that enough money has 
been paid to satisfy the claim of the plaintiffs.

Watkin Williams, Q.O. (with him M'Leod), for 
the defendants, contended that the lump freight 
Was not, under the terms of the charter-party, 
*arned by the plaintiffs because there was not a 

of the entire cargo, the words of the 
iarty being “  a lump sum freight of 
be paid after entire discharge and right

d e l iv e ry
charter
n d ! .  to

delivery of the cargo in cash two months after the 
date of the ship’s report inwards, &c.”  Subse
quent clauses of the charter-party show that the 
50001. was not to be paid by way of hire or rent 
of the ship for a given time, or for several ser
vices, but was a lump sum which the charterers 
agree shall be the minimum amount of the freight 
to be earned, thus: “ the master to sign bills of 
lading at any rate of freight required without 
prejudice to this charter-party, but should the 
aggregate freight by bills of lading amount to less 
than the lump sum of 5000Z. already stipulated 
for, the difference to be deducted from the amount 
to be drawn for disbursements, and the balance, 
if  any, to be paid in cash at the rate of exchange 
for sight bills existing at the time of the ship’s 
clearing in Colombo.”  The “  balance ”  referred to 
here means the difference between the bill of 
lading freight aud the charter-party freight, minus 
the disbursements. The 50001. was not agreed 
to be paid for the voyage : the charter-party was, 
in  fact one of a speculative character, the 
charterers being willing to run a certain risk. I t  
is submitted that the 50001. was freight in the 
strict sense of the term, and consequently was 
not earned as to the goods destroyed, and, there
fore, not delivered.

Further, assuming that the defendants are not 
right in this contention, then, according to the 
plaintiffs, the 50001. is one indivisible lamp sum 
and cannot be apportioned. In  Bright v. Cow- 
per (Brownlow’s Hep. 21), an action of covenant 
was brought upon a covenant made by a mer
chant with a master of a ship, that if he would 
bring his freight to such a port, then he would 
pay him such a sum; part of the goods having 
been taken away by pirates, and the residue 
brought to the place appointed, and there un
loaded, the merchant would not pay, and the 
question was whether the merchant should pay 
the money agreed for since all the merchandise 
was not brought to the place appointed; and the 
court was of opinion that he ought not to pay the 
money, because the agreement was not by him 
performed. In  Abbott on Merchant Shipping, p. 
385, llt 'n  edit., i t  is stated, “  In  the case of a 
general ship, or of a ship chartered for freight, to 
be paid according to the quantity of the goods, 
there can be no doubt that freight is due for so 
much as shall be delivered, the contract in these 
cases being distinct, or at least divisible in its own 
nature. But suppose a ship chartered at a spe
cific sum for the voyage, without relation to the 
quantity of the goods (in which case the contract 
as observed by Lord Chancellor Hardwicke is 
more properly a contract for the use of the ship 
than for the conveyance of the merchandise) 
should lose part of her cargo by a peril of the sea, 
but convey the residue to a place of destination, 
in this case I  do not find any authority for appor- 
tioningthefreight. Anditseemsto have been the 
opinion of Malynes (p. 100) that nothing would be 
due; and the case of Bright v. Cowper, which w ill 
be mentioned hereafter, may be considered as an 
authority in support of that opinion.”  An autho
rity  to the same effect is 3 Kent’s Com. 227, “  In 
the case of a general ship, or one chartered for 
freight, to be paid according to the quantity of 
goods, freight is due for what the ship delivers. 
The contract, in such a case, is divisible in its own 
nature. But i f  the ship be chartered at a specific 
sum for the voyage, and she loses part of her
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cargo by a peril of tbe sea, and conveys the residue, 
i t  has been a question whether the freight could be 
apportioned. The weight of authority in the 
English books is against the apportionment of 
freight in such a case, and the question has been 
repeatedly discussed and determined of late years. 
I t  has been held that the contract of affreight
ment was an entire contract, and unless fully per- 
formed by delivery of the whole cargo, no freight 
was due under the charter-party, in the case where 
the ship was chartered for a specific sum for the 
voyage. The delivery of the whole cargo is, in 
such a case, a condition precedent to the recovery 
of the freight. The stipulated voyage must be 
actually performed. A  partial performance is 
not sufficient, nor can a partial payment 
be claimed, except in special cases.”  For this 
last proposition Kent refers to Post v. Robert
son (1 Johnson’s Rep. 24.) Parsons (in his Law of 
Shipping, vol. 1, p. 293, note 4) says: “  We have 
seen that in the case of a general ship freight is 
sometimes due for the goods delivered ; but, when 
a ship is chartered for a specific sum for tbe 
voyage, and only a part of the cargo is delivered, 
the rest being lost by a peril of the sea, it has 
been held, both in England and in this country, 
that in an action of covenant on the charter-party 
there can be no apportionment of freight. In Post v. 
Robertson (1 Johnson’s Rep. 24) the question came 
before the Supreme Court of New York, and i t  was 
held that in an action of covenant freight could 
not be recovered unless all the goods had been 
delivered. A  majority of the court were also of 
opinion that if  a portion of the goods had been 
received an action of assumpsit would lie to re
cover freight 'pro rata on the implied promise. See 
also Sturgis v. Gairdner (2 Brevard’s Rep. 233.) 
The question was raised and discussed in Weston v. 
Minot (3 Woodb. & Min. 436), but not decided. 
Woodbury, J. suggested that to avoid the difficulty, 
the proviso that freight should be paid pro rata, 
though a fu ll cargo should not by accident or 
other unblamable cause, be delivered, should be 
inserted in the contract of affreightment.”  
[ P o l l o c k .—B.—-In Ritchie v. Atkinson (10 East, 
305), Lord Ellenborougb says : “  No doubt if  the 
master do not bring home a fu ll loading, the other 
shall recover; but the writer (Malynes) does not 
say that that is a condition precedent to the claim 
of freight in proportion to what is actually brought 
home. In  all the cases of conditions precedent the 
thing to be done is some indivisible thing, but 
delivery of a cargo of goods is not one entire 
thing, but in its nature divisible.” ]  The Court of 
Queen’s Bench decided the present case, on the 
authority of Robinson v. Knight (ante, p. 19; L. Rep. 
8 C. P. 486) but the charter-party in  that case 
was not of the speculative character which i t  is 
submitted the charter-party in the present case 
is ; and the same remark applies to the case 
decided by the Privy Council of the Norway 
(2 Mar. LavV. Cas. O. S. 17, 163, 254; 3 Moore’s 
P. C., N. 8., 245.) [ B r a m w e l l , B.—Are we not 
bound by the case decided by the Privy Council, 
unless it  can be distinguished?] I t  has been 
decided that courts of common law are not bound 
by a decision of the Privy Council (a); and the 
case of the Norway is distinguishable. There the 
freighter, by the charter-party, agreed to pay a 
lump sum as freight “ for the use and hire of the

(a) See Smith v. Brown, ante, p. 56.—E d .

vessel.”  That was not freight in the strict sense 
of the term, in which sense, i t  is submitted, 
i t  is used in  the present case. Sir E. Y. Williams 
said, in delivering judgment (2 Mar. Law Cas. 
O. S. 257): “ although the lump sum is called 
freight in the charter-party and bills of lading, 
yet we th ink i t  is not properly so called but 
that it  is more properly a sum in the nature of 
a rent to be paid for the use and hire of the ship 
on the agreed voyages. The charter-party ex
presses that a sum of 11,250?. is to be paid a freight 
for the “  use and hire of the ship,”  and this lump 
sum is to cover both the outward and homeward 
voyages, without any distinction as to how much 
of it is to be attributed to the outward and how 
much to the homeward voyage. I f  this be so, the 
shipper has had the fu ll consideration for the 
money agreed to be paid. The ship took out the 
salt, and received the rice on board, and performed 
her homeward voyage according to her engage
ment, and the event, that by the act of God it  
became impossible to carry to the port of destina
tion the rice jettisoned and the rice sold, ought not 
to affect the shipowners’ right to receive the fu ll 
amount of the stipulated payment. I t  was 
objected on behalf of the respondent that by the 
charter-party the remainder of the lump sum is 
made payable only on ‘ a true and final delivery of 
the cargo at the said port of discharge.’ But this 
does not necessarily mean that the whole cargo 
originally shipped must be delivered. I t  may well 
have been intended merely to fix the time for pay
ment to be the time of the delivery of such cargo 
as the ship brings with her to the port of dis
charge ”  I f  the cargo taken home and delivered 
is accepted, the shipowner, though he cannot re
cover the whole of the lump sum, may recover a 
proportionate part of it, on a quantum meruit.

Manisty, Q.0. (with him Petheram), for the 
plaintiff, was not called upon.

Lord C o l e r id g e , C.J.—Idonotthinkthatwe need 
trouble you, Mr. Manisty. Error is brought on a 
judgment of the Court of Queen’s Bench, which 
proceeded on the authority of the case of Robinsonv. 
Knight (ubi sup.) decided by the Court of Common 
Pleas, and in accordance with the decision of the 
Privy Council in the case of The Norway (ubisup-)- 
I  do not find from the short note of the present 
case given in the Law Reports (8 C.P. 469) that the 
members of the Court of Queen’s Bench in follow
ing the decisions in these two- cases intimated any 
doubt as to the correctness of the decisions or in 
any way dissented from them.

The present case seems to me to be 
reality on all fours with those two cases, 
is true that the words of the charter-party in 
the present case are not identical with those 
in either of tho two cases referred to. 1° 
Robinson v. Knight the contract was that the 
ship should proceed to Riga, to load at Bolderan 
or Mulgraben a fu ll cargo of lathe wood, the sh'P 
to be provided with a deck load, not exceeding 
what she could reasonably stow, &c., and shoula 
then proceed to London and deliver the same on 
being paid freight as follows : a lump sum of 315«-> 
the freight to be paid in cash, half on arrival an 
the remainder on unloading and right delivery o 
the cargo, less four months’ discount on ha > 
at 5 per cent, per annum. Part of the carg0 
loaded in accordance with the charter-party haviu„ 
been lost by perils of the sea, without an.v 
default of the master or crew, i t  was hel

in
I t
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that the shipowner was, on delivery of the re
mainder of the cargo, entitled to the fu ll sum. Iu  
the case of the Norway the contract was a little  
different. The ship was to be made ready and 
load at Liverpool a cargo of salt, not exceeding 
2200 tons, arid therewith proceed to Calcutta, and 
after the discharge of the outward cargo, reload 
(or at freighter’s option proceed to other towns) a 
complete cargo of lawful merchandise not exceed
ing what she could reasonably stow and carry, and 
being so loaded, should proceed therewith to 
Cowes, Queenstown, or Falmouth, at the master’s 
option, &c. “ In  consideration whereof and every
thing before mentioned, the freighter hereby pro
mises and agrees to load and receive, or cause to 
be laden and received, in the manner and within 
the time therein mentioned for these purposes, and 
pay or cause to be paid as freight for the use and 
hire ofjthe vessel 11,2501. lump sum, if ordered to 
the United Kingdom, Havre, or Bordeaux; 11,2501. 
if ordered to Antwerp or Marseilles, the master 
guaranteeing to carry 3000 tons dead weight of 
cargo upon a draft of 26ft. of water, or to forfeit 
freight in proportion to deficiency,”  &c. I t  was 
found as a fact by Dr. Lushington in the court below 
that the jettison of a portion of the cargo and 
the sale of the damaged portion of it  were the 
consequence of negligence or want of skill on the 
part of the pilot, for which the shipowner was 
^sponsible, but the Judicial Committee of the 
Privy Council found, as a conclusion of fact, that 
the jettison had not arisen from any negligence on 
the part of the pilot. There was, however, a non
delivery in point of fact of the entire cargo. 
Notwithstanding that it was held that the contract 
was satisfied, and that as to the portion of the 
Cargo jettisoned and that damaged, as i t  was not 
shown to have arisen from the negligence of the 
pilot, or want of prudence on the part of the 
master, there ought to be no deduction from the 
himp freight on account of non-delivery. And 
o ir E. Y. Williams, in his judgment, intimated 
a,i opinion that even if  the jettison had been 
attributable to the negligence of the master, there 
?ught not to be a deduction, saying that perhaps 
m such a case the proper remedy of the shipper 
w°uld be by a cross action.

These two cases we are now in truth called 
to review. Robinson v. Knight (ubi sup.) 

ls not binding on us, neither is the decision 
** the Privy Council in the ease of the 
Aorjvay, unless we concur in it. The courts of 
T1 f  stminster Hall do not feel themselves bound by 
decisions' of the Privy Council unless they agree 

them. A t the same time I  must say that 
judgments of the Privy Council are entitled to 

he 'greatest possible weight, and, though not 
mding, are to be regarded with the greatest 

t"espect by any court in  this country. The con- 
ract which we have to consider in the present 

°ase, is one, as i t  seems to me, not substantially 
distinguishable from that in the two cases referred

. the present case the ship was to proceed 

.? Cochin, there load from the charterers, com- 
h eting at Colombo or Inticorin, if required by 
dem, a fu ll and complete cargo, and thence pro- 

to London in the East or West India Docks 
nd discharge there as customary, the act of God, 
atraints of princes or rulers, the Queen’s ene- 

. les, fire, and all and every other of the seas, 
Vers, and navigation of whatever kind soever

during the said voyage excepted. Then comes the 
stipulation, “  A  lump sum freight of 50001. to be 
paid after entire discharge and right delivery of 
the cargo in cash two months after the date of the 
ship’s report inwards at the Custom House or 
under discount at 5 per cent, per annum (or at the 
Bank rate, if higher) at option of charterers’ 
agents.”  On her way home to London some part 
of the ship’s cargo took fire. A fter every effort 
was made to extinguish the fire, and the ship was 
taken to Table Bay, i t  was found necessary to 
scuttle her, and more of the cargo was thereby 
damaged, and had to be sold. The part remaining 
was duly delivered. Freight, then, in the more 
ordinary sense of the word, had not been earned 
as to that portion of the cargo which was not de
livered ; and we are asked to decide, on appeal, 
that the lump sum freight of 50001. had not been 
earned under the contract. I  must say for myself 
that, i f  this case stood alone, and the two cases 
referred to had not been already decided, the 
intention of the contract was to ascertain and fix 
the sum at which the freight to be earned by the 
ship on this voyage was to be taken, as between 
the parties to the charter-party, for the purposes 
of the contract. The charterer, being content to 
run a risk, hired the ship for this voyage for a 
sum of 50001., this sum being called freight, and 
substantially being freight, being paid for the use 
of the ship in carrying cargo from Cochin to 
London. A  lump sum was fixed upon to prevent 
inconveniences to the parties.

This being the interpretation of the contract, 
the question arises whether the non-delivery 
of a certain portion of the cargo interferes with 
the contract—whether under the circumstances 
there has been, in the words of the contract, 
an “  entire discharge and right delivery of 
the cargo.”  On this point we have heard a 
good deal of argument, and I  do not say that 
something might not be urged in support of the 
defendant’s contention, i f  the matter were entirely 
free from authority. I t  might be said that the 
words of the contract mean “  after the entire dis
charge and right delivery of the cargo originally 
put on board.”  But, regard being had to the fact 
that a lump sum is agreed on, the fair construc
tion of the contract seems to be that which the 
courts have already put on similar contracts; 
namely, that the nargo is entirely discharged and 
rightly delivered when the whole of it, not covered 
by any of the exceptions mentioned in the contract 
has been discharged and delivered I t  appears to 
me that the contract has been complied with, that 
the lump sum has been earned, and that the part 
of it unpaid should be paid to the plaintiffs.

But an ingenious argument has been addressed 
to us, the effect of which is to introduce obscurity 
into a portion of the contract, based on a subsequent 
stipulation in the charter-party, by which it  was 
agreed that the master should sign bills of lading 
“ at any rate of freight required without prejudice 
to this charter-party, but should the aggregate 
freight of bills of lading amount to less than the 
lump Bum of 50001. already stipulated for, the 
difference to be deducted from the amount to be 
drawn for disbursements and the balance, i f  
any, to be paid in cash at the rate of exchange 
for sight bills existing at the time of the 
ship’s clearing in Colombo.”  Mr. Williams 
says that according to the true interpretation 
of this, in the events which have happened
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the facts do not apply themselves to the 
words of this stipulation; but that a state of 
facts may be easily supposed which will test it. 
Mr. Williams says that the lump sum of 5000Z. is 
the most which the charterers stipulate to secure; 
they engage that that mnch cargo shall be put on 
board, in respect of which freight may be earned. 
Suppose, then, the bills of lading amount only to 
40001, that leaves the sum of 1000Z. to be covered 
ty  the charterers according to the contract. 
That, Mr. Williams says, is to be paid in two 
ways, either in the way of disbursements, or by 
cash at the rate of exchange for sight bills 
existing at the time of the ship’s clearing in 
Colombo. I f  the sum they give the captain for 
disbursements is not sufficient, the difference is to 
be paid in cash. Mr. Williams contends that this 
shows the real construction of the contract to be 
not that a lump sum of 5000Z, was to be paid 
in substitution for freight, but that the charterers 
Bhould guarantee that bills of lading amounting 
to 50001. freight should be forthcoming, and that 
if  the amount were not made up in that way, i t  
should in another way, but that the freight should 
not be claimed unless i t  were earned. I  am very 
far from saying that this interpretation of the 
contract is not the correct one ; my own individual 
opinion is that i t  is correct. But it  seems to me 
not to prevent the operation of the construction 
which I  have already given to the former part of 
the contract. The stipulation relied on seems to 
me to be only a mode of securing the payment of 
the 50001., the character of which sum has already 
been impressed upon i t  by the former portion of 
the contract.

I t  appears to me, therefore, upon the true con
struction of the charter-party, and on the reason 
of the thing, as well as on the authority of the two 
cases cited, that the judgment of the court below 
was right, and ought to bo affirmed.

Bramwell, B.—I  am entirely of the same 
opinion. This case ought certainly to be a warn
ing to one not to be too confident, for at one time 
I  felt certain as to the construction of this clause 
in the charter-party, and 1 have now great mis
givings as to whether I  am right. I  thought that 
“  the balance, i f  any,”  was the balance to be got by 
deducting one sum from the other sum, and i f  it  
does mean anything different to that, then to my 
mind the parties have taken the most inconvenient 
means of expressing it. There is some difficulty 
in understanding it, i f  you look at i t  in that way— 
“  the balance, i f  any, to be paid in cash at the rate 
of exchange for sight bills existing at the time of 
the ship’s clearing in Colombo.”  That merely 
states at what rate you shall ascertain Colombo 
currency, and that the amount shall be paid in 
cash. I  think, if  that be so, it  goes undoubtedly to 
show that it  was a sum of money to be paid at 
Colombo, and i t  was to be paid to the master ; and 
i t  furnishes an argument that i t  must be some 
other sum than the balance. The balance, I  sup
pose, was arrived at by the deduction of that one 
sum from another which has been previously men
tioned. I f  that is so, what i t  can mean is what 
Mr. Williams has said, not “  and the balance,”  but 
“  i f  the b ill of lading freight shall be so much less 
than the charter-party freight, and the difference 
between the two shall be greater than the dis
bursements, then the difference between the 
disbursements and that difference shall be paid to 
the master.”  I  must say that i f  that was the in

tention of the parties, they have used words most 
inconvenient for the purpose of expressing i t ; but 
there is some ground for Mr. Williams’s con
struction in the expression which afterwards 
occurs, that the disbursements are to be 
drawn for—which must mean disbursements 
less deductions, when there are any—by bills 
at sixty days’ sight. There is great justification 
therefore for Mr. Williams’s contention, for I  think 
i t  would be almost impossible for any court of 
law to hold that the words “  and the balance, i f  
any, to be paid, &c., meant, not what the words 
express, but, “  i f  when the bill of lading freight 
has been deducted from the charter-party freight, 
the sum which shall remain after such deduction 
shall exceed the amount of disbursements, then 
the balance shall be paid.”

But I  confess I  cannot think that the solution of 
this puzzle is necessary to the decision of this case. 
Besides, even if  Mr. Williams were right i t  would be 
but a step in furtherance of the argument which he 
has addressed to us. There may, indeed, be another 
reason for giving the construction contended for 
to the words. Mr. Williams argues that i f  the 
words are construed in that way, then the ship
owner always has, in the amount of disbursements, 
and in the amount of cash paid, and in the amount 
of b ill of lading freight, his full 5000Z.; that is to 
say, i f  the disbursements are 500Z., and the b ill of 
lading freight 4000Z., making in all 4500Z., he is to 
be paid 500Z. in cash. That is the object, accord
ing to Mr. Williams, of inserting this clause; and 
he says that the shipowner, having thuB got m 
disbursements, money, and lien his 50005, trusts 
to his lien, and not to the covenant in the charter- 
party- That, however, is an assumption. What 
is there to show, even supposing this construction 
of the clause in the charter-party to be the right 
one, that the shipowner has trusted to his lien ? 
There is nothing, in my opinion, to show that h® 
has done so. Cases might very well happen in 
which that lien would not be sufficient. Take, f° r 
example, the case of a consignee not taking to the 
goods and becoming insolvent. I  think, therefore, 
that the second step in  Mr. Williams’s argument 
is an assumption for which no valid reason has 
been given. I t  is, no doubt, a customary thing 
for persons to let goods be taken on board their 
ships with a guarantee from the broker that tb® 
freight shall amount to a certain sum; and in such 
case, Mr. Williams urges, they must trust to the 
person guaranteeing, and not to the charter-party 
or the bill of lading. But is i t  likely that, if 
was intended to lim it in this way the liability, the 
parties would not have said so in their contract 
They have not said it. The charter-party is an 
ordinary one, and were i t  not for the difficulties 
that have been raised as to the lump sum, i t  18 
one upon which the charterer would be clear y 
liable. I t  seems to me that Mr. Williams has n® 
succeeded in establishing this second step in h*̂  
agreement, that, the charterer's liability was to o 
limited to the amount of the difference betweei 
the bill of lading freight and the charter-par y 
freight, minus the disbursements. No suffio1®® 
reason for this has to be given, even assuming t 
construction contended for to be correct. ,

Mr, Williams next relies on another clause ot ^ 
charter-party, which made it, he says, a conditio
precedent to  th e  r ig h t  to  recover the  5000Z. that ^
whole of the cargo should be delivered. I  a® ®

' sure that I  have correctly apprehended the c
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tention, whether i t  goes the length of saying that 
if the whole of the cargo is not delivered there is 
no right whatever to the lumpsum, or any part of 
it, or whether it  is meant that there is some con
trivance by which a proportionate amount, which 
Would be fair, could be ascertained and recovered. 
Supposing that a lump sum is agreed to be paid, 
and chat the charterer is liable for it, subject only 
to the question whether i t  is a condition precedent 
that the entire cargo should, be delivered, I  cannot 
see, if this is really a condition precedent, how the 
charterer could be held liable to pay half the lump 
sum on half the cargo being delivered. The argu
ment, i t  seems to me, must therefore go to this 
extent, that by reason of non-delivery of a single 
artiele of the cargo the whole amount of the lump 
sum would be lost.
, In  support of the contention that this is a condi

tion precedent, Mr. Williams relies on the clause of 
the charter-party that the ship shall take on board a 
full and complete cargo, and shall proceed therewith 
to London and discharge it. That is the duty, but 
there is a qualification to that duty, “  the act of 
God, restraints of princes and rulers, the Queen’s 
enemies, fire,”  and sc- forth. I t  is said that, this 
qualification only diminishes the liability, but 
afterwards comes this, “ a lump sum freight of 
bOOOi. to be paid after entire discharge and right 
delivery of the cargo, in cash, two months after 
f ie  date of the ship’s report inwards at the 
Custom House.”  How, Mr. Williams says that 
“ “ t i l  the ship is discharged, and there is a right 
delivery of the cargo, the lump sum is not due. I t  
may possibly be that in  this he is right, verbally 
!“ ght, I f  so what is the meaning of “  the cargo P ” 
la  my opinion i t  is the cargo which she has to 
deliver. I t  does not mean the cargo she has 
smpped, but which she is not bound to deliver, 
Which the ship owner is excused from delivering. 
I f  means the right delivery of the cargo which is 
f° be delivered, not the right delivery of the cargo 
which was originally shipped on board of the 
Vessel. This means to me a most cogent argument 
m favour of this construction. Suppose that 51. 
^qrth  of these goods had been stolen by the 
sailors, that would not be w ithin the exceptions, 
c°uld it  possibly be said by reason of that that the 
'vI°le  lump sum was lost ? Would not the common 
rale have applied that that did not go to the 
Wnole consideration. Supposing the defendant 
*?ad said “  I  shall not pay you; you have not 
“ slivered the whole cargo.”  Could not an action 

brought against him ? Would not the common 
[me apply ? I f  that is so, is i t  not very odd that 
, . shipowner is worse off by reason of his not 

emg subject to an action in this case than he 
Would have been if he had been subject to an 
a«tion ? That is to say, he is worse off because 

re has caused the loss than he would have been 
1 the loss had been owing to a depredation. I  
snture to think some interpretation must be put 

. “ 9U the contract which precludes its being a con- 
uion precedent that the whole cargo should be 

“ slivered.
if r̂ *en Mr. Williams asks what would happen 

nothing were delivered ? I  say that in that 
86 the day from which the time of payment 
as to he reckoned could never arrive, because 

ai,e Payment is to be a lump sum to be paid 
of Gie entire discharge and right delivery 

, e cargo two months after the date of the 
s report inwards at the Custom House.

This supposes that there would be a righ t de
livery of the cargo before the amount is payable, 
and i f  there was none of the cargo delivered, I  
suppose the event would never happen upon which 
the lump sum was to be paid. I t  may be said 
that i t  would be a very odd thing that i f  the ship 
brought home in safety one hundredth part of the 
cargo, the shipowner should be paid the entire 
50001, whereas i f  that hundredth part was lost he 
would lose his 50001. That is a difficulty, but not 
a technical difficulty.

I  might further say that I  th ink the case of 
the Norway (nbi sup.), as my Lord has said, 
is absolutely undistinguishable from this case. 
A ll the ingredients exist there that exist here. 
There is the same obligation to land a full 
and complete cargo, the same obligation to de
liver, and the same statement that the sum to 
be paid is only payable on delivery of the re
mainder at the port of discharge. I t  is true that 
there the words used were that the sum payable 
was for the use and hire of the ship. Suppose 
these words had been left out, what difference would 
there have been between that case and this P No 
reliance is placed upom them in the judgment of the 
court, and I  think when one comes to look at the 
legal principles involved the words cannot be of 
any consequence. The question is in substance is it 
a condition precedent to the righ t to recover the 
lump freight that there should be a delivery of 
the entire cargo? Besides the ease of The Norway 
there is also the case in the Court of Common 
Pleas of Robinson v. Knight; and there is also 
the decision of the Court of Queen’s Bench, in the 
present case, intimating their satisfaction at the 
former decisions. The judgment is shortly re
ported thus: “ The judgment in The Norway had 
been followed by the Court of Common Pleas iu 
Robinson v. Knight, and there as here, the 
charter-party was for a single voyage only.”  I  
infer from that that they were rather content 
than otherwise with the decision in the former 
cases. Indeed, Mr. Williams does not say 
that the Court of Queen’s Bench intimated any 
doubt as to the propriety of the former decisions. 
I  think, on the authority of those eases, the 
plaintiffs are entitled to our judgment.

K eating , J.—I  am of the same opinion. I  agree 
with the Lord Chief Justice that Mr. Williams's 
construction of this clause of the charter-party is 
the right of construction; but assuming i t  to be so, 
I  cannot see how i t  meets the difficulty, because 
what he seeks to establish by means of this con
struction, is that the security of the freight was to 
be substituted, not to be a collateral security, but 
to be submitted for the security of the contract. 
I  cannot at all agree in that. But looking at this 
charter-party without being perplexed at all by 
the ingenious suggestion of Mr. Williams, what 
does it  amount to P I t  amounts to this: the char
terer agrees to pay a lump sum for the use of the 
ship for this particular voyage, but the shipowner 
wishes to be secure, and inasmuch as he has a 
cargo of goods i t  is reasonable he should have 
the security of the goods, and therefore i t  is 
agreed that he shall have the security of the 
goods; and the various provisions that are made 
in this disputed clause are merely provisions to 
guard against any interference with the security 
which the shipowner is to have. Mr. Williams is 
driven by his argument reluctantly to contend 
that this is a condition precedent, and that the
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shipowner, unless he brings every ounce of the cargo 
home, cannot be paid anything. He suggests a 
mode of meeting that difficulty thus: that although 
the shipowner could not recover anything upon 
the contract, yet if the consignees of the cargo 
accepted it, the shipowner possibly might re
cover from them upon a quantum meruit for 
services performed. I  suppose the answer 
to that would be that a special contract is con
tained in the bills of lading. A t all events, it 
would scarcely get rid  of the difficulty which would 
arise—namely, that this contract must be put an 
end to, and that the shipowner is to lose all secu
r ity  under this contract without any fault of his 
own being suggested. I t  seems to me that would 
be a most irrational construction to put upon a 
contract not very difficult to understand. I  think, 
therefore, that the judgment of the court below 
ought to be affirmed. W ith reference to the 
authorities that have been cited, I  quite agree with 
what my Lord Chief Justice and my Brother 
Bramwell said with reference to them. We are 
not bound by those authorities farther than to re
gard them with the respect they deserve from 
what they contain. So far as I  am concerned, I  
agree with what has been laid down in both those 
cases. The less I  say about the last of them the 
better; but still I  can say with reference to 
that that 1 have not seen the slightest reason to 
change the opinion which I  there expressed.

Cl ia s b y , B.—Undoubtedly, in this case the ship
owner looks to be paid principally by means of 
his lien upon the cargo. I  never heard it  sug
gested that because he does rely mainly upon the 
security he has by no means of the cargo that, there
fore, there is no person liable to him. Now, in 
this case, in order to give him a fu ll security for 
the 5000Z. by means of the cargo, various provi
sions are introduced into the contract. There is 
to be an advance of 7501. and a bill is to be given in 
respect of it. I f  you suppose the bill to be actually 
given, and the bills of lading and freight only 
amounted to 4500Z., he would be in the position of 
triving, without any security, to the charterer 7501, 
in order to guard against that which was originally 
introduced. F irst of all, we have this provision, 
that the bill which is to be drawn is not to be for 
the fu ll amount of disbursements, unless the b ill 
of lading freight amounts to 5000Z. Supposing 
the bills of lading freight amounts to 4500Z. you 
deduct the 5001. from the 7501., and the bill 
w ill only be for 250Z. You provide for the 
balance in that way, but then the balance may 
be the other way, and I  confess I  do not feel the 
difficulty which my brother Bramwell does in 
applying these words, “  and the balance, i f  any.”  
That means the other balance, if  any, because if 
the balance is that way, i t  has been already pro
vided for by the b ill to be drawn; and the meaning 
of “  and the balance, i f  any, is to be paid in cash,” 
is to me plain. There is the 5000Z. provided for 
substantially by the security of the goods. W ith 
respect to the other point, there is a very pertinent 
question of my brother Brett in the judgment in 
ttie case in the Common Pleas, where he says that 
in the case of the Norway i t  wasdependent upon the 
right delivery of the cargo. Then he asks “  what is 
the cargo P ”  That is the question that my brother 
Bramwell has asked. The words of the charter- 
party are not upon the delivery of the entire 
cargo, although the word “  entire ”  is made use 
of. I t  is the entire and complete delivery of the

cargo. I  am satisfied with the reasons already 
given, and with the authorities that have been 
cited, and I  th ink the judgment of the court below 
must be affirmed.

Grove, J.—-I am of the same opinion. I  cannot 
see that Mr. Williams’s argument stopped shore of 
this, and indeed some of the cases support it, that 
in case the entire cargo as laden is not delivered 
this clause would so operate that nothing in fact 
would be earned. I t  is true that he says proceed
ings may be taken upon a quantum meruit, but I  
do not gather from the charter-party anything to 
satisfy me that you could recover consistently 
with the existence of this contract, upon a quantum 
meruit. Then the clause does net necessarily im
port the meaning put upon it  by Mr. Williams. 
To do so, it  must not only be altered to “  after 
discharge and delivery of the entire cargo, but to 
the entire cargo as laden.”  Why should the court 
put a forced construction upon these words which 
do not necessarily import the delivery of the 
entire cargo, which it would not put in the case 
where the parties hired the ship for 50001. P And 
why should the court put the person so bargain
ing in a worse position than he would be in under 
an ordinary contract P W ith regard to the other 
clauses, they have been commented on by the 
court, and I  confess that I  can find nothing in 
the words which without considerable addition, 
could support Mr. Williams’s argument. This 
argument is certainly not founded on the clauses 
as they actually exist in this charter-party. I  am 
of opinion, therefore, that the judgment of the 
court below should be affirmed.

D en m an , J.—I  am of the same opinion. I  did 
for some time entertain a doubt as to the meaning 
of the words “  the cargo,”  in the charter-party, 
but I  have come to the same conclusion as the 
rest of the court have arrived at, that “ thecargo’ 
means the cargo that arrives, notwithstanding 
that a considerable portion of the original cargo 
may not arrive.

Bollock, B.—I  agree that the judgment of the 
Court of Queen’s Bench should be affirmed. In  
substance I  think that the decision in (that court is 
in accordance with the two cases of the Norway> 
and Robinson v .Knight-, but insomuch as we are 
sitting as a court of error, neither of those cases 
is binding upon us. I  listened with the greatest 
attention to the argument of Mr. Williams on the 
clause providing for payment, and I  am far from 
saying that his argument would not have weight 
as to the construction to be put upon the words ot 
the earlier clause, i f  the words of that earlier 
clause were doubtful and uncertain. Bnt in in* 
struments of this kind, where you have the w e ll' 
known words adopted, it  is extremely uncommon 
to allow any inference to be drawn as to what 
the parties intended with regard to any portion ° 
the contract.

Manisty, Q.C., asked for interest.
B r am w ell, B.— On what ground is i t  recover- 

able ? .
Manisty, Q.C.—Because it  is a sum payam 

ou a day certain.
Williams, Q C. submitted that interest was not 

payable, there being no contract to pay in te r e s t .
Manisty, Q.C.—I t  is a sum of money to be pa* 

at a day certain—two months after the arrival 
the ship.

Lord Coleridgf, C.J.—This matter was n
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argued, but we w ill look into i t  and let you know 
about the interest to-morrow morning.

Nov. 29.—Lord Coleridge, C.J.—We have been 
considering the caBe, and we cannot see that the 
plaintiff is entitled to interest.

Manisly, Q.C.—Blackburn, J., thought we had 
been kept out of the money, and therefore we 
ought to have interest. There is no declaration, 
the case being stated without pleadings. We have 
a righ t to frame a declaration, and we could put in 
a special count for interest, they not having paid 
on the day they should.

B ramw ell, B.—According to that, every case 
Would carry interest.

Manisty, Q.C.—Wherever there is a day fixed.
Lord Coleridge, C.J.—But there is not a day. 

We cannot see that there is a day certain, and 
therefore we are of opinion that we cannot give 
judgment for interest. You have i t  for the 
principal.

Judgment affirmed as to the principal, hut 
reversed as to the interest.

Attorneys for plaintiffs, Saxlow.
Attorneys for defendants, Thomas and Hollams.

C O U R T or A D M IR A L T Y .
Beported by J. P. A spinall, B s<l , Barrister-at-Law.

Nov. 19, 20, and 21, 1873.
T he City  op Cambridge.

Collision—Pilot's duties and responsibility—Ship 
at anchor—Look-out—Compulsory pilotage— 
River Mersey—Ship proceeding to sea—Mersey 
Bock Acts Consolidation Act (21 Sc 22 Vict.c. xcii.), 
ss. 138, 139.

'Where a ship in charge of a licensed pilot is 
anchored within pilotage waters, the pilot deter
mines and is responsible for the length of cable 
at which the ship rides, and it is the duty of the 
pilot, when the ship swings to the tide, to superin
tend that manoeuvre and to regulate the helm, and 
it is negligence on his part to go below before the 
■ship is fully swung, leaving the helm amidships 
without orders as to its regulations; and if, 
through want of length of cable and of regulation 
°f the helm, the ship sheers and so parts from her 
anchor in swinging during his absence, the pilot 
will be alone responsible, provided that the watch 
on deck take the right manoeuvre to counteract the 
sheering :
fimble, that where the look-out was once reported to 
the pilot or officer of the watch a light on board 
another ship, and the report has been answered, 
there is no further duty on the look-out to report 
Wtai light a second time on nearing the ship.

J-he Mersey Bocks Ads Consolidation Act 1858 
(J1 Sf- 22 Viet, c.xcii.)—providing for the pilotage 
° f  the river Mersey, and enacting (sect. 139), inter 
alxa, that i f  the master of any vessel (with certain 
exceptions), being outward bound, “ shall proceed 
to sea, and shall refuse to take on board or to 
employ a pilot, he shall pay to the pilot who shall 
Jirst offer himself to pilot the same, the full pilot
age rate,’ as i f  the pilot had piloted the ship; 
and, further, that (sect. 138) i f  a master requires 

e services of a pilot whilst his ship is lying at 
anchor in the Mersey, the pilot shall be paid for 
*very day or portion of a day he shall attend, 
a//' i'>~' shillings ; “  but no such charge

all be made for the day on which such vessel 
emg outward bound, shall leave the river Mersey 

V ol. I I . ,  N. S.

to commence her voyage,”—compels a master so 
proceeding to sea to take a pilot.

Where a ship fully equipped and ready for sea leaves 
one of the Liverpool docks at night, with the in
tention of proceeding straight to sea, but her mas
ter, on getting into the river Mersey, determines, 
on account of the weather, to anchor for the night, 
he is proceeding to sea within the meaning of the 
Mersey Bocks Acts Consolidation Act 1858 (21 Sf 
22 Viet. c. xcii.), sect. 139, and is compelled by that 
section to take on board a licensed Liverpool pilot 
on leaving dock ; and if  the ship break from her 
anchor during the night, and a collision ensues 
through the sole negligence of the pilot, the owners 
are exempted from liability.

Semble, that in such circumstances the right of the 
pilot, under sect. 138, to an extra payment of fine 
shillings a day whilst employed on the ship at the 
requirement of the master during the time she is 
anchored in the river, except on the day when the 
ship leaves the Mersey to commence her voyage, 
does not alter the character of the employment 
during that time, so as to make it a voluntary 
employment.

T h is  was a cause o f co llis ion  in s t itu te d  on b e h a lf 
o f the  owners o f th e  sh ip  Uirmali, her cargo and 
fre ig h t, and on b e h a lf o f her m aste r and crew , p ro 
ceeding fo r  th e ir  m oney, clo thes, and p riv a te  
effects, aga inst the  screw steam ship City of Cam
bridge, and he r owners in te rv e n in g .

The plaintiffs’ petition alleged that the Birmah 
was an iron ship rigged vessel of 797 tons register; 
that on the evening of the 26th Feb. 1872, the 
Birmah being on a voyage from Ilo Ilo  to Liver
pool, with a cargo of sugar and other produce, was 
towed into the river Mersey in charge of a licensed 
pilot, and was brought to anchor by her starboard 
anchor, at about 9.30 p.m., in about seven or eight 
fathoms of water, and to the \  E. of Egremont 
Ferry; that two regulation anchor lights were 
hoisted, one on the forestay, the other on the gaff 
end of the Birmah, and there continued to burn 
brightly until after the collision; that a good look
out was kept; that i t  was high water about 11.10 
p.m., and about 11.30 p.m. the Birmah swung to 
the tide ; that about 2.30 a.m. of the 27th Feb., 
those on board the Birmah perceived a screw 
steamer (which afterwards proved to be the City 
of Cambridge) about a quarter of a mile off, and a 
little  on the port bow of the Birmah; and smoke 
was coming from the funnel of the steamer, but 
she appeared to be drifting rapidly with, the ebb 
tide towards the Birmah; that the City of Cam
bridge continued to approach the Birmah until she 
struck her heavily with her starboard bow; the 
starboard anchor of the City of Cambridge was 
hanging just under the hawse pipe, and the force 
of the blow drove the anchor through the plates 
of the Birmah near her port forerigging, making a 
large hole below the water line ; that the steamer 
struck the Birmah a second time abaft the port 
mainrigging, carrying away a davit and a part of 
the bulwarks, and then went astern of her; a few 
minutes afterwards the City of Cambridge came up 
the river again under steam, passing between the 
Birmah and the Lancashire shore; that the Birmah 
began to fill rapidly through the hole in her port 
side ; blue lights were thrown up, and a steam tug 
coming alongside, the crew escaped ou board her 
leaving their effects behind; in less than half an 
hour from the time of the collision the Birmah 
sunk; that the collision was wholly caused by the

O
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negligence and misconduct of those on board the 
City of Cambridge, who neglected to keep clear of 
the Birmah, and neglected to keep a proper look 
out.

The answer filed by the defendants was as 
follows :—

1. A t about 11 p.m. on the 26th Feb. 1873, the screw 
steam ship City of Cambridge, of 1489 tons register, fitted 
with engines of 200 horse power nominal, and manned by 
a crew of forty-six hands, all told, left Morpeth Dock, in 
the port of Liverpool, on,the way to sea, on a voyage to 
Calcutta, with a general cargo and passengers, in charge 
of a duly licensed Liverpool pilot.

2. A t such time the City of Cambridge was properly 
furnished and equipped, and in all respects ready for Bea. 
I t  was intended that she should, as a matter of precau
tion, come to anchor in the Mersey until daylight, and 
that she should then leave the river, but it  was necessary 
for her to leave the Morpeth Dock at the aforesaid time, 
in order that she might so leave the Mersey at day
light.

3. The City of Cambridge was accordingly brought to 
anchor in tho Mersey, by her said pilot, about abreast of 
the Woodside Landing Btage, and a little on the Cheshire 
side of mid-river, by her port anchor and about sixty 
fathoms of chain.

4. About 12.15 a.m. on the following day, the wind was 
blowing fresh from the north-westward, with squalls and 
showers, and the night was dark and the tide was strong 
ebb, and the City of Cambridge wss still at anchor in her 
said berth, with her proper riding lights duly exhibited 
and burning brightly, and with her fires banked and a 
proper watch being kept, when her said port cable parted, 
and she began to drift down the river athwart the 
tide.

5. Bv order of her said pilot steam was got on the City 
of Cambridge, and her helm was put a-Btarboard, and en
deavours were made to get her head on to the tide, and 
shortly afterwards, by order of the said pilot, her engines 
were stopped, and her starboard anchor, which was in 
readiness, was let go. She was then over towards the 
Cheshire shore.

6. A large scope of chain was given t  > the starboard 
anchor, but it failed to bring the City of Cambridge up, 
and she continued to drift, and the pilot thinking that it 
might be foul, it was, by his order, hove up and sighted 
and found to be clear. The City of Cambridge continued 
to drop down the river, looking out for a berth in which 
to bring up, her engines and helm being used as directed 
by the pilot for the purpose of keeping her clear of the 
vessels at anchor.

7. When the City of Cambridge had got a little to the 
northward of Egremont Ferry, the Birmah, the lights of 
which had, with other riding lights, been previously seen, 
was noticed on the starboard quarter of the City of Cam
bridge, distant about two or three ships’ length. A t this 
time there were several other vessels at anchor near. By 
order of the pilot the engines of the City of Cambridge 
were set ahead, full speed, and her helm was put hard-a- 
starboard, but the tide taking tnc City of Cambridge so 
quickly towards the Birmah, that it appeared that these 
measures would not enable the City of Cambridge to clear 
the Birmah, the engines of the City of Cambridge were 
reversed full speed astern, but the City of Cambridge, 
with her starboard bow and anchor, came into collision 
with the port bow of the Birmah, and so much damage 
was thereby done to the Birmah that Bhe subsequently 
sank.

8. Save as herein appears the defendants deny the truth  
of the several allegations contained in the petition filed 
in this cause.

9. A t the time of the said collision the Birmah was at 
anchor, improperly steered under a starboard helm, and 
with her yards braced up on the port braces, and with her 
head angling to the Liverpool shore, and sheering about 
without anyone attending to her helm, and those on board 
her improperly neglected to port her helm before the said 
collision, and the Baid collision was occasioned or con
tributed to by the negligence of those on board or in 
charge of the Birmah.

10. The City of Cambridge parted from her said port 
anchor without any negligence on the part of the defen
dants or those on board of her, and owing to her great 
length, and the strength of the tide, and the state of the

weather, and of the number of vessels in the river, those 
on board her were unable to avoid the said collision, which 
was, so far as the City of Cambridge was concerned, the 
result of inevitable accident.

11. Before and at the time of the said collision, the City 
of Cambridge was in a district and under circumstances 
in which the employment of a qualified pilot was com
pulsory by law upon her and her masters and owners, and 
before and at the time of the said collision, the City of 
Cambridge was in charge of a duly licensed and qualified 
pilot, the employment of whom was compulsory by law, 
and all the orders of such pilot were duly obeyed by the 
master and crew of the City of Cambridge, and if the said 
collision was not occasioned by the negligence of those on 
board the Birmah, and was not the result of inevitable 
accident, so far as the City of Cambridge was concerned» 
it  was occasioned by the fault or incapacity of the said 
pilot.

The pleadings were thereupon concluded.
Nov. 19 and 20.—The cause was heard before Sir 

R. Philiimore, assisted by T rin ity  Masters, and 
the plaintiffs’ ship having been at anchor, the de
fendants werecalled upon to begin(a). The evidence 
called by the defendants proved substantially the 
allegations of fact made in paragraphs 1—7 of the 
answer : aad i t  further appeared that the City of 
Cambridge was first anchored on a flood tide, 
which was then running about three knots. The 
ebb tide began to make shortly before m idnight; 
it runs in the Mersey about six knots. The pilot 
was on deck at this time, and a proper anchor 
watch was set, a quartermaster being near the 
helm. When the City of Cambridge had swung 
three parts to the ebb, the helm was left amidships 
by the pilot’s orders. The pilot thereupon went 
to lie down in the chart-room, or upon deck, giving 
orders to be called in the event of any emergency 
arising; the watch remained on deck Soon after 
this, about 12 15, the City of Cambridge gave a 
sudden sheer, and the quartermaster immediately 
put her helm over, but before tho helm had 
any effect on the ship the cable parted. The 
pilot was at once called, and came on deck 
almost immediately afterwards (the time elapsing 
between his being called and his coming on 
deck was found by the court to be very incon
siderable). When the pilot got on to the 
bridge, he gave directions for getting the ship’s 
head to the tide, and she drifted stern foremost 
down the river. Her steam was up and ready for 
use. A fter she had so drifted for about twenty 
minutes, the pilot ordered her starboard anchor to 
be let go, and this was at once done. The ship? 
however, continued to drag t i l l  about twenty 
minutes before the collision, when the anchor was 
by the pilot’s orders hove up and found to be clear, 
and not foul, as was supposed, I t  was not again 
let go before the collision. The City of Cambridge 
continued to drift, steru foremost, being manoep' 
vred by the aid of steam and helm, so as to avoid 
the shipping through which she was running, and 
the amount of which was considerable. In  trying 
to avoid another ship, the City of Cambridge ran 
into the Birmah. In  the log of the City of Gam- 
bridge, it  was stated that that vessel “  took a sheer 
iato the Birmah.” Some few minutes before the 
collision the iook-out had reported, and the pilot 
had answered the report, and had then seen

(a) No objection was, taken by the defendants to 
ning in this esse, although it  had been intimated in ah 
Abraham (ante, p. 34), that the onus in such cases alway 
lies upon the plaintiff in the first instance. I t  has now, 
however, been formally decided, in a ease named the OtU' , 
which will be shortly reported, that in all damage case 
the plaintiff must begin.—E d .
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the ligh t of the Birmah, but the look-out did 
not again report that ship on nearing her. The 
distance from the place where the City of Cam
bridge was anchored to the place of collision 
was about a mile and a half. After the collision, 
the City of Cambridge steamed up the river, and 
anchored in the Sloyne. Evidence was given in 
support of the ninth paragraph of the answer.

On the part of the Birmah, it was proved that 
the allegations of fact contained in the petition 
were substantially true. I t  was further proved 
that before the Birmah swung to the tideher helm 
Was fastened a-starboard; her helm was worked by 
a screw, and when placed in one position, remained 
under ordinary circumstances ; when the ship had 
swung to the tide, her helm was altered by putting 
it  over two to or three spokes to port, and there 
le ft; she was lying steady at the time of collision, 
and was not sheering about.

I t  was admitted that the anchors and chains on 
board the City of Cambridge were of a proper 
quality, and had been duly tested, and that the 
owners of that vessel were not to blame in that 
Aspect.

I t  was agreed that the question, whether the 
City 0f  Cambridge had her pilot on board by com
pulsion of law, should be argued separately, in case 
tue Court should be of opinion that the collision 
Was the fault of the pilot alone, as far as regarded 
that vessel.

Sir John Karslake, Q.C. (Milward, Q.C. and 
Clarkson with him), submitted for the defen
dants—First, that the cause of the collision was 
the breaking of the chain, and that was an 
'nevitable accident; secondly, that even if  this 
Were not the cause of the collision, all subsequent 
acts were the acts of the pilot, and he alone was 
responsible; thirdly, that the officers and crew 
Were guilty of no negligence; that the quarter
master had done what was best in putting over 
rhe helm, and had merely carried out the pilot’s 
direction, who left him in charge, and that aproper 
iQok out had been kept.

Auif, Q.C. (Gully with him), for the defendants. 
t~To establish a plea of compulsory pilotage the 
defendants must show that the collision was caused 
by the sole act of the pilot, and that no act of their 
master and crew contributed thereto; and of this 
they must give positive proof:

The Annapolis—The Johanna Stoll, 4 L. T. Eep. N.S.
421; Lush. 295; 1 Mar. Law Cas. O. S. 69;

The Iona, L. Eep. 1 P. C. 426.
Assuming i t  to be the duty of the pilot to bring 
be ship to anchor, and take charge of her whilst 
" unchor, i t  is the duty of the master and crew to 
brry out the pilot’s orders, to see that the proper 
mount of chain is out,that the yards are properly 

Jammed, and that she lies steady while the pilot 
below, and they must prove that they did 

ese things, and they have not so proved, 
bey must show affirmatively that the sheering 
bs the result of no negligence of theirs, and 

at ^  could to prevent an accident
jj, the critical period of the swinging of the ship, 
jjj a Pilot is incapable, a master may supersede 
en?1 ’ s’milarly, when a pilot is in bed, and an 
¡K,. erf?eriey rises, the officer in charge is bound to 
s independently, and the owners must be re
sponsible for his acts or omissions. They must 
 ̂ ow that the quartermaster took the proper mea- 

fes to counteract the sheer, and took them in

good time ; i f  they do not show this, then the pilot 
cannot be said to be solely responsible :

The Mohile, Swab, 128 ; 10 Moo. P. C. C. 471. 
Before the pilot came on deck they could and 
ought to have let go the starboard anchor. The 
parting of the cable must be considered as the 
causa causans of the collision, and for this the crew 
are responsible ; and i f  by this negligence the pilot 
was put in a difficulty and exercised a wrong judg
ment, he was not solely responsible, for it  conduced 
to the collision : {The Iona, sup.) Under the cir
cumstances,the look-out was insufficient just before 
the collision ; i t  was not enough to call attention 
to the Birmah’8 lights in the first instance, as they 
approached her the pilot’s attention ought again to 
have been directed to her :

Sir J. Karslake in reply.
Noo. 21.—Sir It. P hillim ore  stated the facts as 

given above, and proceeded:—Upon these facts 
the first question arises, was the City of Cambridge 
to blame for the collision ? and there are a variety 
of questions which I  have had to put to the Elder 
Brethren of the Trin ity House in order that I  may 
be guided by their advice upon the principal 
nautical points which arise in this case. And, 
first, they are of opinion that she ought to have 
had more cable let out in the first instance ; that 
sixty fathoms of cable was not sufficient ; but that, 
at all events, when she swimg to the ebb tide, 
expecting, as she must have done, a spring tide of 
six knots, then more cable should have been veered 
out. I t  is in evidence in the case that she had 150 
fathoms of cable on sucb anchor, which was avail
able for use.

The Elder Brethren think also that the pilot 
was to blame for leaving the deck when he did, 
that he ought not to have gone away into the 
chart room when she was three quarters swung 
to the ebb tide; he ought to have waited t i l l  she 
was fully swung, and himself superintended that 
manoeuvre, and seen that her helm was properly 
put. He left her helm amidships . No blame 
attaches to the City of Cambridge with respect to 
the men that were left on deck. There seem to 
have been sufficient men, and they were properly 
stationed. I t  is to be observed that when the 
vessel swung, the wind and tide were opposed, and 
no blame at all attaches, in the opinion of the 
Elder Brethren, with which I  agree, to Boyle, the 
quartermaster, in the manoeuvre which he effected. 
He executed the right manoeuvre in counteracting 
the sheer the vessel had taken, and there was no 
delay in executing it, nor is there any reason to 
suppose that the pilot, i f  he had been on deck in 
stead of in the chart room, would have directed 
anything to be done different from what was done 
in his absence.

The next observation which the Elder Breth
ren of the Trin ity House make is this ; that 
the starboard anchor ought to have been ready 
to have been dropped, or ought to have been 
dropped instantly, i f  i t  was intended to rely 
on it. But the real and principal matter of blame 
in this case is as follows : The City of Cam
bridge ought never to have been allowed to go 
down the river stern foremost, as she was, into a 
crowd of shipping, scarcely avoiding one vessel 
before she was nearly into another; andin the 
opinion of the Elder Brethren, it is really a matter 
of great astonishment that she did not do more 
damage than she actually effected. She ought to 
have gone ahead, at all events, immediately after
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Bhe sighted the starboard anchor, and found it 
clear in the way I  have described. The ship might 
have been under perfect command, and she ought 
to have been brought up in the Sloyne, andtohave 
waited there t i l l  daylight. Upon that point the 
Elder Brethren of the Trinity House have no hesi
tation at all, nor have I  any doubt that their 
judgment is perfectly correct.

W ith respect to the second point, I  find upon 
the evidence that the pilot’s orders were duly 
obeyed; and with respect to the th ird point, I  
have taken into my careful consideration the in
genious argument of Mr. Butt, but, nevertheless, 
I  am of opinion, under the advice of the Elder 
Brethren of the Trinity House, that the crew 
on board the City of Cambridge cannot be said 
in any way to have contributed to the collision. 
There was no want of look out, and no want of 
due notice, on the part of those whose duty it 
was to keep a look out, to the pilot.

Lastly, I  come to consider the question, which is 
fourth in order, whether the Birmah contributed in 
aDy way to the collision. The Birmah was riding 
with her starboard anchor, quite steady, with 
seventy-five fathoms of chain; although in mere 
shoal water, with more chain than the City of Cam
bridge. She certainly did not sheer, in our opinion, 
into the City of Cambridge, but the truth is told 
in the log kept on board the City of Cambridge, 
that that vessel sheered into her. She was 
lying quiet, and i t  matters not, in the opinion 
of the Elder Brethren, whether her helm was 
lashed to port or starboard; though I  am bound 
to say that the evidence shows that she had her 
helm two or three spokes to port before the colli
sion took place.

Upon these facts, I  can, of course, come but to 
one conclusion, namely, that the City of Cambridge 
is solely to blame for this collision.

There remains another question to be discussed, 
namely, the question of law applicable to the pilot, 
as to which it  is not necessary to detain the Elder 
Brethren.

T he question of compulsory pilotage then came on 
fo r argum ent.

I t  had been proved by the Master of the City of 
Cambridge that when he left the dock on the night 
of the 26th Feb., he had intended to go straight 
to sea, but that on getting into the dock gates, 
and seeing the state of the weather outside, he, 
acting on the advice of the pilot, determined to 
anchor in the river and wait t i l l  daylight. The 
City of Cambridge, on leaving the dock, was fully 
equipped and ready for sea.

When a Liverpool pilot has completed his 
pilotage service, and is about to leave the 
ship, he presents to the master for signature 
a certificate on a printed form, setting out the 
nature and extent of his service. The rates 
which the pilot is entitled to charge are printed on 
the back of this certificate. The pilot either ob
tains the money from the master, or the pilotage 
authorities obtain it  from the agents of the ship in 
Liverpool by means of the certificate. The certi
ficate signed by the master of the City of Cambridge 
was as follows

L iv e r p o o l  Co m p u l s o r y  P il o t a g e  Ce r t if ic a t e .
No gratuity allowed.

Vessel’s name—ss. City of Cambridge, of Glasgow, from 
Liverpool, bound to Calcutta.

Draught of water—21ft. 9in.; twenty-one feet nine 
inches.

Registered tonage—1489.
I  certify that Mr. Joseph Harrison, a licensed pilot of 

boat No. 4, has piloted the said vessel from Morpeth 
Dock to N .W . light ship, and is entitled to pilotage ac
cording to Act of Parliament.

Towed from
To
Extra days 2.—W . H.
Witness my hand, the 28th day of February 1873.

Jo h n  Sm i t h , Master.
To Messrs. Allan, Brothers, owners or agents.

On the back of th is  pilotage certificate the rates 
charges, and receipt appeared as fo llows :—

L iv e r p o o l  Co m p u l s o r y  P il o t a g e  R a te s . 
Inward.

Foreign, Point Lynas to Liverpool 9s. per foot
,, East of Ormeshead to ,, 8s. ,,

Coasting, half the above rates.
Outward.

Foreign, from dock or river to Bell Beacon, 4s. ,,
Coasting „ „ ., 2s. ,,

L iv e r p o o l  V o l u n t a r y  R iv e r  R a t e s .
Extra days in river, per day, 5s.
For docking and transporting from one dock to 

another, 11.
To and from Garston, 21.

Messrs. Allan and Co.,
Dr. to Joseph Harrison, pilot, No. 4 boat.

£  s. d.
For pilotage services rendered to the City of 

Cambridge, as per certificate on other side,
21ift. at 4s........................................................

Two extra days at 5s.............................................
4 6 0
0 10 0

Settled, 6/3/73.
pro Jno. Leece.

£4 16 0

J. H. L e e c e .
The pilotage of the port of Liverpool is under 

the control of the Mersey Docks and Harbour 
Board, and is regulated by the Mersey Docks 
Consolidation Act 1858 (21 & 22 Yict. c. xcii.). 
sects. 118 to 164. The sections material to the 
present case are as follows :—

Sect. 123. I f  any person shall pilot any vessel into or 
out of the port of Liverpool, without having been first 
duly licensed by the board to act as a pilot, or after the 
expiration of his licence, and before the same shall have 
been renewed, he shall for every such offence be liable to 
a penalty not exceeding 20i.

Seot. 124. In  case any pilot shall refuse to take charge 
of any inward bound vessel, upon a proper signal being 
made for a pilot, or of any outward bound vessel, upon 
the request of the master thereof . . . the board
may recall the licence granted to such pilot, and declare 
the same to be void, or may suspend the same for such 
time as they shall think proper, &c.

Sect. 127. Every pilot taking upon himself the ebargo 
of any vessel shall, if so required by the master thereof, 
pilot such vessel, if sailing out of the port of Liverpool, 
through the Queen’s Channel, so far to the westward as 
the buoy, commonly known by the name of the F o rm b y  
North-west Bnoy, or Fairway buoy of the Queen s 
Channel; and if  sailing through the Rock Channel, pilot 
the same so far to the westward as the North-west buoy 
of Hoyle ; and any pilot who shall in any snch case refuse 
to pilot such vessel to such distanoe as aforesaid, shall 
forfeit his right to receive any sum of money for piloting 
such vessel, and may also, at the discretion of the board, 
be deprived of his lioence. ,

Sect. 128. The pilot in charge of any inward bound 
vessel shall cause the same (if need be) to be properly 
moored at anchor in the river Mersey, and shall pilot the 
vessel into some one of the wet docks within the port of 
Liverpool, whether belonging to the board or not, without 
making any additional charge for so doing, unless hie 
attendance shall be required on board Buch vessel while 
at anchor in the river Mersey, and before going iut0 
dock, in which caBe he shall be entitled to receive 5s. Per 
day for suoh attendance.
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Sect. 129. The master of every inward bound vessel 
liable to pay pilotage rates shall, on coming within the 
pilot stations, as fixed by the bye laws made under the 
authority of this Act, display and keep flying the usual 
signal for a pilot to come on board ; and if any such 
faster shall omit so to do, he shall be liable to a penalty 
on every such omission of not exceeding 51. ; and if any 
pilot shall come within any reasonable distance of any 
such vessel, the master thereof Bhall render all necessary 
assistance (so far as may be consistent with the safety of 
such vessel) to enable such pilot to come on board.

Sect. 130. In  case the master of any inward bound 
vessel, other than a coasting vessel in ballast or under 
the burthen of 100 tons, shall refuse to take on board or 
employ a pilot, such pilot having offered his services for 
that purpose, such master shall pay to such pilot, or if 
More than one, then to the first of such pilots who shall 
nave offered his services, the full pilotage rates which 
■would have been payable to him if he had actually piloted 
Buch vessel in the port of Liverpool.

Sect. 136. And, whereas outward bound vessels are 
sometimes forced back, by Btorm or otherwise, before the 
pilots have le ft such vessels, or before Buch pilots have 
conducted such vessels as far as is required by this Act, 
and i t  is expedient that Buch pilots Bhould have reason
able compensation made to them in addition to the usual 
rates of pilotage : be i t  enacted, that in every such case 
the board may determine the amount of such compensa
tion, so that such compensation shall not in any case 
e*ceed a moiety of the rates which such outward bound 
vessels would have been liable to pay in  case Buch vessels 
had not been forced back as aforesaid.

Sect. 138. I f  the master of any vessel shall require the 
attendance of a pilot on board any vessel during her riding 
at anchor, or being at Hoylake, or in the river Mersey, 
the pilot so employed shall be paid for every day or por
tion of a day he shall so attend the sum of 5s. and no 
hiore; provided that the pilot who shall have the charge 
of any vessel shall be paid for every day of his attendance 
Whilst in the river ; but no such charge shall be made for 
the day on which Buch vessel, being outward bound, shall 
leave the river Mersey to commence her voyage, or, being 
toward bound, shall enter the river Mersey.

Sect. 139. In  case the master of any vessel, being out
ward bound, and not being a coasting vessel in ballast, 
or under the burthen of 100 tons, for which provision is 
otherwise made, shall proceed to sea, and shall refuse to 
take on board or employ a pilot, he should pay to the 
pilot who shall first otter himself to pilot the same, the 
tRll pilotage rate that would have been payable for such 
Yessel if such pilot had actually piloted the same into 
or out, as the case may be, of the said port of Liverpool, 
together with all the expenses incurred in recovering 
the same.

Sir J. Karslake, Q.C. and Milward, Q.C. (Claris- 
e°n w ith them), for the defendants.—The main 
Tiestion is, whether the City of Cambridge was 

Proceeding to sea; ”  if  so, then she was within 
the provisions of sect. 139, which makes pilotage 
compulsory in such a case. I t  is admitted that 
the vessel was ready for sea; and the going into 
the Mersey must be considered as a mere step in 
that direction. In  Rodriguez v. Melhuish (24 

J- 26, Ex.), which was a case decided under 
the similar section of a former Act (5 Geo. 4, 
c- lxxiii., s. 35), Pollock, C.B. said : “  Here the 
owners were bound to show that the vessel 
Was compelled to have a pilot on board at the 
line of the accident. . . . The question is, whether 
his vessel was proceeding to sea. Now, if she had 
er cargo on board, if her master had been ready 
hu everything prepared for staitiog, there would 

^0 good ground for saying that she was proceeding 
, sea, w ithin the meaning of the section. But 

r r igging was not complete, and, being a vessel 
J /T in g  the mail, she was not to sail until the 
n *°wing day. I  think, therefore, that she was 
to i proceeding to sea, and might lawfully refuse 

take a pilot on board whilst thus in the river. 
e owners, therefore, are not exonerated, and i

this rule must be discharged.”  Under the cor
responding sections relating to inward bound 
ships, i t  has been held that ships coming into the 
river with a pilot are bound to employ that pilot 
or another to take them into dock.

The Annapolis—The Johanna Stoll, 4L. T. Bep. N . S. 
417; Lush. 295; 1 Mar. Law Cas. O. S. 69.

In  that case i t  was said by Dr. Lushington, “  The 
original employment of the pilot to take the ship 
into the port of Liverpool being compulsory, the 
next question is, whether the compulsion pre
vailed at the time when the ship was proceeding 
from the river into dock and the collision occurred. 
The ship had been anchored for some days pre
viously in the river. The 128th section of the local 
Act is as follows :—(For this section see sup.) 
This section prescribes the duty of a pilot piloting 
a vessel inward bound. I t  appears to me to pro
vide for all probable contingencies. First, the 
pilot is to moor the vessel in the river, i f  need be, 
that is, if  she cannot go at once into dock; 
secondly, he must pilot her into dock without 
making any additional charge; thirdly, he is 
entitled to os. a day, if his attendance is required 
on board the vessel whilst at anchor, and before 
going into dock. I t  appears to me that this section 
contemplates considerable delay between mooring 
the ship and taking her into dock, and it provides 
for the consequences of that delay in two ways 
for the master, that he shall not pay more for 
complete pilotage, that is, the bringing into dock ; 
for the pilot, that i f  detained on board the ship, 
he shall be paid for such additional service. I  put 
a very different construction on the proviso be
ginning, ‘ unless his attendance shall be required,. 
&c.,’ than that contended for by the plaintiffs. 
The words, in my judgment, do not diminish or 
control the duty ot the pilot, but under circum
stances increase the pay.”  Similarly, under sects. 
138 and 139, the pilot is bound to pilot an outward 
bound vessel from dock, and i f  there is any delay 
he becomes entitled to more pay, but is not relieved, 
from any duty. The obligation is imposed upon 
the pilot by sect. 124, which imposes upon him a 
penalty if he refuses to take charge of an outward 
bound vessel, “ upon the request of the master 
thereof.”  This vessel was outward bound, and the 
pilot went on board, at the request of the master, 
in dock, and was bound so to do. The vessel left 
the dock on her way to sea, and only paused in the 
Mersey for a favourable opportunity to cross thu 
bar at the mouth of the river. Hence, on leavings 
the dock, she was “  proceeding to sea,” within the 
meaning of sect. 139, and was bound to take a 
pilot. The test to be applied is that, bejng quite 
ready for sea, she broke ground for that purpose, 
and hence is within the dicta of Pollock, C.B. in 
Rodriguez v. Melhuish (ubi sup.). Moreover, to 
give exemption it is nor, necessary that pilotage 
should be compulsory at the time the collision 
happens ; it  is enough that the pilot be employed 
within a district within which pilotage is compul
sory by law :

The Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104) s. 388.

The General Steam Navigation Company v. The 
British and Colonial Steam Navigation Com~ 
pany (Limited), L, Bep. 3 Ex., 330 ; L. Bep. 4 Ex. 
238; 19 L. T. Bep. N. S. 357 ; 20 L. T. Bep. N. S. 
581; 3 Mar. Law Cas. O.S. 168, 237.

A  liberal construction should be put upon the 
statute, and the pilot having been employed for the 

l purpose of taking the ship to sea, such employ
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ment being compulsory, i t  should be considered 
that he was on board by compulsion of law whilst 
the ship, although delaying her final departure, 
did so only on her way to sea, and whilst waiting 
for daylight. The pilotage certificate itself repre
sents the compulsory pilotage rate outwards to be 
paid for pilotage from dock to the Bell Beacon.

Butt, Q.C. and W. G. Gully, for the plaintiffs.— 
The master was not bound to take a pilot until he 
actually proceeded to sea. On his being advised 
by the pilot not to go until the next morning, he 
could have declined his services until that time, 
and would have incurred no penalty for so doing; 
he might have anchored his own ship in the river. 
The keeping the pilot on board on leaving dock was 
a purely voluntary act, and the pilot must be con
sidered as the servant of the owners until the ship 
weighed anchor to go out of the river. Ho pilotage 
became due until that time, and no penalty for 
refusing pilotage could til l then be incurred. The 
mere refusal to have a pilot on board before pro
ceeding to sea constitutes no offence. Under the 
139th section there must be an actual proceeding to 
sea, and a refusal to take on board or employ a pilot 
for that purpose, before the master became liable 
to pay the penalty; this differs from the inward 
bound section (section 130) in so far as the latter 
inflicts the penalty on a mere refusal. On leaving 
the dock the master was not proceeding to sea, 
but to an anchorage in the river. Proceeding by 
any number of steps from one part of the port to 
another is not proceeding to sea; the proceeding 
to sea within the meaningof this section takes place 
when the master weighs anchor for the last time 
and goes out of the river. No rate for pilotage 
proper would become payable until the ship ac
tually began to leave the river, and the pilot in this 
case had at the time of the collision earned, not a 
compulsory rate,but a rate which is expressly called 
in the certificate “  voluntary; ”  that is to say, a rate 
extra and beyond that which the shipowner is com
pelled to pay. The payment of this rate the 
master might have avoided, i f  he had declined a 
pilot before the time he actually sailed. Suppose 
the ship had been sunk in consequence of the col
lision, or had been so damaged that she had to 
wait some weeks for repairs, the pilot would have 
had no claim for the compulsory rate, and the 
master would have had the right to dismiss him on 
his services being no longer required, with the 
payment of the voluntary rate for as many days 
as he had served. Rodriguez v. Melhuish (ubi sup.) 
does not really affect this contention, as all that is 
there decided is that pilotage is compulsory only 
whilst a ship is actually proceeding to sea. The 
Annapolis—The Johanna Stoll (ubi sup.), is 
clearly distinguishable, because in that case there 
was a special clause, compelling pilots to take ships 
from anchorage to dock, and it  was whilst per
forming this operation the collision occurred, and 
not whilst the ship was, or ought to have been, 
at anchor; here, on the other hand the master 
was not bound to take a pilot to pilot his 
ship out of dock and to anchor her in the river, 
nor was the pilot bound to go on board for that 
purpose ; and, moreover, the collision took place 
whilst the ship should have been at anchor in the 
river, and whilst she was neither going from dock 
nor proceeding to sea.

Milward, Q. C. in reply, was stopped by the 
court.

Sir K . P h il l im o r e .—As m y  ow n p r iv a te  ju d g 

ment is strongly adverse to the immunity of a 
wrongdoer on the ground of compulsory pilotage, 
I  should not be at all sorry if  I  could come to the 
conclusion which has been pressed upon me by the 
argument for the plaintiffs ; but I  cannot do so.

I t  seems to me that the 139th section must be 
construed, as far as one can apply i t  to this Act of 
Parliament, according to the light of common 
sense.

Now what is the section: “  In  case the master 
of any vessel being outward bound,”  then there 
are certain exceptions which do not apply to 
this case—“  shall proceed to sea, and shall refuse 
to take on board or employ a pilot, he shall pay to 
the pilot who shall first offer himself to pilot the 
same, the full pilotage rate that would have been pay
able for such vessel if  the pilot had actually piloted 
the same into or out, as the case may be, of the 
said port of Liverpool, together with all expenses 
incurred in recovering the same.”

Now i t  appears to me that the real point to which 
the court’s mind must be directed is, what did 
the Legislature mean by the word “  shall proceed 
to sea f ”  I t  could not be intended that the offence 
of refusing to take on board a pilot should not be 
completed until the vessel was actually at sea, 
because the section provides that he must take the 
pilot, the first who shall offer himself for the pur
pose of taking her to sea.

Now in this case what was the state of the 
vessel P The state of the vessel was th is : she was 
in every way equipped for her long voyage to Cal
cutta. There is no doubt upon the point. What 
are the facts ? That she intended to go to sea, but 
that after a conference between the captain and 
the pilot, who had been taken on board for the 
purpose of going to sea (a conference which had 
been brought about by the circumstances of the 
night, and other reasons), as to whether i t  was 
expedient she should go to sea that night or wait 
t i l l morning to cross the bar, i t  was determined to 
lie in the Mersey that night, and cross the bar in 
the morning.

Shortly after she had began to lie in the Mersey 
the collision happened, and in these circumstances 
can I  really come to the conclusion that the 
vessel was not proceeding to sea, because an ac
cidental circumstance prevented her from going 
to sea that very night ? I t  was, as I  think, 
fairly enough put by Sir John Karslake in this 
case, that her staying outside the dock that night 
was a step in her progress of procedure to sea. 
I  really must think that common sense compels 
me to put that construction on the statute, and 
having a strong opinion upon it  I  do not see why 
I  should delay expressing i t  to -n ight; although, if 
there is any desire of the parties that I  should 
delay it, and give a more elaborate judgment, 1 
would do so, but I  see no reason myself why 1 
should delay expressing my opinion that this was 
a compulsory pilotage under the statute.

Solicitors for the plaintiffs, Simpson and North.
Solicitors for the defendants, Duncan, R ill, &n<* 

Dickinson.

Thursday, Jan. 27, 1874.
T h e  E in t r a c h t .

Salvage—Derelict—Abandonment by first salvors 
—Right to reward—Pleading—Admissions 
Practice—Evidence. . .

Where in a salvage cause the plaintiffs’ petition
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states expenses to have been incurred in rendering 
the services without stating their amount and the 
defendant'8 answer admits all the allegations of 
the petition, the High Court of Admiralty will 
not allow evidence to be called by the plaintiff to 
show the amount of the expenses. I f  specific 
amounts are claimed they must be pleaded so as 
to give the defendant the opportunity of admitting 
or denying them.

Semite, that the court will, i f  necessary, amend the 
pleadings, allowing the plaintiffs to set forth the 
amounts, but giving the defendant time to admit 
or deny such amounts.

Inhere, in a salvage suit the defendants admit all the 
allegations of fact in the plaintiffs' petition, but 
deny the inferences of fact made therefrom in 
the petition, the plaintiffs may call evidence to 
establish those inferences.

Where a steamship having taken in tow a vessel 
in distress, and having towed her for some hours 
in the track of vessels, on the weather getting worse 
and the lives of her crew becoming endangered, 
takes the crew out of her and finally abandons 
her in a place where she is afterwards picked 
up by another vessel and taken into port, the 
owners, masters, and crew of the steamship are 
entitled to salvage reward in respect of the lives so 
saved, but not in respect of ship and cirgo.

T hese were two causes (Nos. 6645 and 6665) of 
salvage instituted against the barque Eintracht 
and her cargo, the one on behalf of the owners 
master and crew of the steamship Countess of 
Dublin, the other on behalf of the owners master 
«nd crew of the steamship Hoopoe. A  separate 
Petition was filed on behalf of each steamer, but 
the causes were then by order of the court 
consolidated, leave being given for each set of 
Plaintiffs to appear separately by counsel at the 
hearing. The plaintiffs* petitions setting out the 
facts were as follows:

No. 6645.
1. The Countess of Dublin is a steamship of 

474 tons register, and of the value of 25,000f. or 
thereabouts. A t the time of the occurrences here- 
tnafter mentioned, she was manned by a crew of 
twenty-four hands all told, and was in the prose
cution of a vovage from -Dublin to Falmouth with 
a general cargo of the value of 44601 or there- 
ahouts, and th irty  passengers, including some 
emigrants.

2. The Eintracht is a barque of 355 tons register, 
fkd  was loaded at the time of the occurrence here- 
mafter mentioned with a cargo of deals and fire
wood ; the value of the said barque and her cargo 
is agreed between the parties hereto at 30001.

3. Between 9 and 10 a.m. on the morning of the 
16th Nov. 1873, the said Countess of Dublin fell in 
? ifh  the said barque about seventy miles from the 
Longships, in the Irish  Channel. The barque was 
derelict and water-logged, her bowsprit and gear 
Sone, her fore-topmast and fore masthead carried 
WWay> and her port bow stove in. I t  was then 
mowing a whole sail breeze, from E. to E.S.E., 
with a rolling sea.

The captain of the Countess of Dublin there
upon sent the mate and carpenter and three 
hands on board the barque in a boat, and the 
mate having examined the condition of the said 
®r que and reported to the captain thereon, sent 

j. 0 steamer’s boat with three hands back with a 
'he, to get a tow-rope on board. The said line 

^ as then made fast to a tow-rope on hoard the

steamer, and the boat and the three hands re
turned to the barque ; but the said line parted in 
hauling the tow-rope on board the barque. The 
tow-rope was then hauled back on board the 
steamer, and ultimately the steamer steamed 
round the barque, and one of the steamer’s lines 
was thrown on board, by which the tow-rope was 
at last got on board the barque and made fast, 
and the steamer took the barque in tow at 12 30p.m.

5. The steamer continued to tow the barque 
until 12.30 a.m. of the 17th, the sea had by that 
time become very rough, and the wind was blow
ing a fresh gale. The barque was fu ll of water, 
the waves washing clean over her, and the men on 
board being in constant and imminent danger 
of being washed overboard. A t this time the 
steamer’s wheel-rope9 parted, and she was for a 
considerable time unable to continue towing, and 
had to ship fresh steering gear, which caused 
great danger to both vessels.

6. The steamship continued to tow the barque, 
stopping once when in shelter under the lee of 
the Longships to freshen the nip of the tow-rope, 
until about 12-30 a.m. of the 18th, when the tow- 
rope, which was a sound ten-inch rope, parted. 
A t this time the wind was blowing a fresh gale 
from east by south to east south east, aud there 
was a very heavy short broken sea on. The 
steamer’s boat, which had been towing behind the 
barque, sank, and i f  became necessary to cut 
her adrift in order to prevent her fouling and 
damaging the barque’s rudder. The vessels were 
at that time in  the race of the Lizard, the Lizard’s 
ligh t bearing about north-west by west. There 
was no other serviceable boat on board the barque.

7. The steamer stood by the barque t i l l  morning 
in considerable danger, and the mate endeavoured 
to rig  up some side lights for the barque with 
candles, but they were constantly washed out and 
quite useless, and it was necessary to prepare 
torches, to ligh t in case of danger of collision with 
any other vessel arising.

8. The wind and sea continued very heavy, and 
the barque was drifting on to the Stag rocks, with 
her head on shore, when at about 3 a.m. the men 
on board the barque got the helm a-starboard and 
hauled the afteryards round, aud got the ship’s 
head to wind. They then pulled the main-stay 
sail up, with the sheet to windward, t i l l  the skip’s 
head paid off. They then set the main trysail, 
hauled the main staysail sheet aft on the star
board side and lashed the helm a little  to port, i t  
being impossible for any person to remain at the 
helm, on account of the waves washing over, and 
the men being obliged to stop in the rigging. 
By these acts, which were accomplished with 
great difficulty and danger, they succeeded in 
getting the barque to drift clear of the Stag rock 
by about fifty yard*.

9 Between three and four in the morning, when 
daylight broke, the weather moderating slightly, 
the steamship again succeeded in getting the 
barque in tow with two hawers, a ten-inch and 
a new six-inch hawser, but it  not being pos
sible, on account of the wind and sea, to get 
round the Lizard, the steamship, with the barque 
in tow, bore up for Mullion, under the lee of the 
Lizard, and anchored there at 11 a.m. of the 18th 
until 8 a.m. of the 19th.

10. On the evening of the 18th, two small tugs 
came to the steamer, having been sent by the 
steamer’s agents to assist her i f  necessary, but
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the steamer began to tow the barque to Falmouth 
at 8 a.m. of the 19th without their assistance. 
A fter two and a half hours towing by the steamer 
alone, the two tugs assisted to tow, and the barque 
was finally brought into Falmouth Harbour at 
2.30 p.m. of the 19th.

11. Had i t  not been for the services aforesaid, 
the steamship would have arrived at Falmouth on 
the night of Sunday the 16th, when she was due, 
and in consequence she consumed forty tons extra 
coals and a large extra quantity of provisions were 
consumed by the passengers, and many of the 
passengers had to be forwarded to their destina
tions by train, and their fare had to be paid. Some 
of the emigrants missed their ships from Plymouth 
to New South Wales, and had to be compensated 
and kept by the owners of the steamship for a 
considerable time. And the tugs have to be paid 
30Z. at least between them. The barque was 
finally made fast at Falm.outh with an eight-inch 
hawser belonging to the steamship, which was 
left in her, and was of the value of 10Z.

12. During the whole of the time aforesaid the 
captain and crew of the steamship, and the mate 
and men on board the barque, were in constant 
exertion, and the captain never had his clothes off, 
and never left the deck except for two hours. The 
mate and men on board the barque were constantly 
wet, and in risk of their lives.

No. 6665.
1. The Hoopoe is a screw steamer of 1004 tons 

register, and 120-400 horse-power, and is of the 
value of 18.500Z. or thereabouts. A t the time of 
the events hereinafter stated, she was manned by 
a crew of twenty-four hands, and was bound on a 
voyage from Antwerp to Liverpool, with a general 
cargo. The value of the said cargo was 13.387Z. 
or thereabouts.

2. About noon on the 15th Nov. 1873, the Hoopoe 
was about fifty miles from the Longships light,and 
steering a course for the Smalls. The wind was 
about S.E. very light. A t this time those on 
board the Hoopoe observed a barque on the star
board bow, flying a signal of distress.

3. The Hoopoe bore down upon the barque, which 
was the Eintracht, of Griefswalde, of 355 tons 
register, laden with a cargo of timber. She had 
come into collision with a vessel in the Bristol 
Channel some days before, and had been seriously 
damaged, and had become waterlogged, and was 
being driven by the wind out into the Atlantic 
Ocean, without power to help herself.

4. The master of the Eintracht hailed the Hoopoe 
to take his vessel in tow ; he at the same time 
stated that he had nothing for the crew to eat but 
a barrel of biscuits and some salt provisions.

5. The mate of the Hoopoe was accordingly sent 
with four men in a boat to get a line from the 
Eintracht, but in consequence of the condition of 
the Eintracht her crew could not get out either 
line or hawser, and the master of the Eintracht 
asked the master of the Hoopoe to send his own 
line and hawser This was done, the hawser sent 
being a nine-inch one, and the best on board the 
Hoopoe. I t  was made fast to the chain of the 
Eintracht, and th irty  fathoms were paid out.

6. The Hoopoe then began to tow the Eintracht 
towards Milford Haven, and continued towing till 
about 4 p.m. I t  was then getting dark; the wind, 
still from the eastward, was increasing in force; 
the sea had risen, and beat heavily against the 
bows of the Eintracht, causing so great a strain

on the tow-rope that it appeared likely to part. 
And the weather looked even more threatening.

In  these circumstances, the master of the 
Hoopoe advised those on board the Eintracht fo r 
their own safety to come on board the Hoopoe. I t  
was then discovered that the boats of the Eintracht 
were disabled, and her master and crew (twelve in 
all) were therefore taken off in two trips by the 
boats of the Hoopoe.

8. The Hoopoe continued to tow the Eintracht, 
though the wind and sea continued to increase, t i l l  
8 p.m. A t this time she had brought the Eintracht 
about twelve miles on her road to and within forty 
miles of M ilford Haven. The after iron bits of 
the deck of the Hoopoe then gave way, and then 
first one and then another of the strands of the 
hawser gave way, and the whole parted and was 
lost. The night was very dark, the weather kept 
getting worse, and the Hoopoe had not a large 
supply of coal on board. Her master was there
fore obliged to continue his voyage to Liverpool.

9. The Eintracht was on the following morning 
found by the steamship Countess of Dublin, then 
on a voyage from Dublin to Falmouth, and u lt i
mately towed into the Port of Falmouth and saved.

10. I f  the Eintracht had not been met with and 
towed by the Hoopoe as aforesaid, she would have 
drifted further into the Atlantic Ocean and out of 
the track of vessels. The Hoopoe, by towing her 
as aforesaid, brought her nearer to the coast and 
more within the track of vessels, and in particular 
into the course of the Countess of Dublin, which 
otherwise would never have met her.

11. The aforesaid services of the Hoopoe largely 
contributed to the saving of the Eintracht, her 
cargo and freight, from total loss.

12. By the aforesaid services of the Hoopoe, the 
lives of the master and crew of the Eintracht were- 
saved.

13. In  rendering the aforesaid services, the 
Hoopoe, lost her hawser, worth 40Z.

14. The value of the Eintracht, her cargo, and 
freight, is 3000Z.

The answer filed by the defendants to both 
petitions was as follows :

Thomas Cooper, solicitor for the owners of the 
barque or vessel Eintracht, and of the cargo now 
or lately laden therein, says as follows :

1. He submits to the judgment of this honorable 
court upon the statements of fact contained ii> 
the petition filed in course No. 6645, which state
ments he admits to be true in substance.

2. He admits the truth  of the statements con- 
tained in the first nine articles of the petition filed 
in course No. 6665, but he denies the truth  of the 
deduction sought to be drawn therefrom in A rti
cles 10 and 11 of the said petition, and submit3 
to the judgment of this honorable court as to 
whether such deductions ought or not to be drawB 
from the facts stated.

3. He further says that the Hoopoe finally and 
altogether abandoned her attempted services of 
saving the Eintracht and her cargo, and left her a 
derelict, and without any other assistance near 
her, and he submits that the owners, master, and 
crew of the Hoopoe are not entitled to any remu
neration for their towage of the Eintracht.

4. He denies the truth  of the allegation con
tained in Article 12 of the said petition in cause 
No. 6665, and says that the master and crew ot 
the Eintracht would in fact have been saved by 
the Countess of Dublin, or by some other vessel-
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The pleadings were thereupon concluded, the I 
value of the Eintracht and her cargo being agreed
at 3000Z.

Jan. 27, 1874.—The cause came on for hearing 
before the learned judge, assisted by Trin ity 
Masters.

Bayford and Davidson appeared for the Countess 
of Dublin.

Pliillimore for the Hoopoe.
Clarkson and Lamb for the defendants.
Bayford proposed to call evidence for the pur

pose of showing what was the amount of the 
expenses alleged in par. 11 of his petition (No. 
6645), to have been incurred.

Clarkson objected on the ground that, the 
answer (par. 1) having absolutely admitted the 
statements in the petition, i t  was against the 
practice of the court to allow evidence to be called 
in support of any allegations made. I f  the plain
tiffs had wished to charge the defendants with 
specific amounts they were bound to have set those 
amounts out in exlenso in their petition, and so 
given the defendants an opportunity of consider
ing whether they would admit them or deny them. 
Moreover the court never allows these amounts 
in solido; i t  roughly estimates the expenses to 
which the salvors have been put, and includes 
these in its general award; i t  w ill not ordinarily 
allow specific evidence to be given of the loss. 
The court is quite capable of j udging these amounts 
Without figures being laid before it.

Bayford, in reply.—I f  I  am not allowed to pro
duce evidence in the pleadings as they now stand,
1 must ask for leave to amend.

Sir It. P h il l im o r e .—There can be no doubt that 
Jf the plaintiffs wished to give in evidence these 
amounts, they ought to have been pleaded, and I  
cannot in the present state of the pleadings allow 
evidence to be called to show what they were. 
These amounts are always taken roughly in salvage 
causes, and I  have never allowed any evidence to 
be given where the defendants have admitted the 
whole petition. To do so would admit all kinds of 
side issues, and increase the expenses of these suits 
enormously, and so defeat the very object of the 
admission. I  must, however, accede to Mr. Bay- 
lord’s application for an amendment if he presses 
B, provided the defendants have the opportunity 
° f  considering whether they admit or deny the 
Petition as amended, but 1 th ink that the de
fendants have enough in  the pleadings already for 
Practical purposes.

Clarkson objected to evidence being called, but 
Was w illing to accept the statement of the plain- 
fiffs’ counsel of the amount of the expenses, and 
this was agreed to.

Phillimore then tendered evidence in support of 
fue allegations in paragraphs 10, 11, and 12 of the 
Petition (No. 6665), which were denied by the 
Wiswer ; this evidence was objected to by the de
fendants on the ground that the answer did not 
J?eDy any facts, but only the deductions from 
facts already admitted ; evidence however was 
admitted by the court on the ground that the 
Position of the Hoopoe, and the degree of peril to 
Which her crew was exposed, were facts which 
Were denied by the answer, and which conse
quently must be proved.

Evidence was then called to show that the
lntracht, when found by the Hoopoe, was about 

n the track of vessels, but the wind having 
reshened from the E. S. E., she would have

drifted (the winding continuing the same) out into 
the Atlantic out of the track of vessels i f  the 
Hoopoe had not towed her as she d id ; the Ein
tracht had actually drifted from the time she had 
been in collision some forty or fifty  miles; at the 
time the crew were taken off she was dragging 
under water.

Bayford for the Countess of Dublin, submitted 
that the service was meritorious and deserving 
of considerable reward.

Phillimore for the Hoopoe contended that his 
clients were entitled to reward for salvage of both 
life and property; for the former by reason of 
rescuing the crew, for the latter by reason of 
having brought the ship into a place where she 
was more certain of being salved. I t  is not 
because salvors abandon after making meritorious 
efforts to salve and bringing to a place where there 
is a greater chance of her being saved that they 
lose their reward.

The E. U. 1 Spink’s Eco. and Adm. 63.
Clarkson, for the defendants.—We admit that 

the Hoopoe has rendeied life salvage, but deny 
any service to ship and cargo by that vessel. To 
constitute salvage service there must be a leaving 
of the property in safety; here the ship was left 
as a derelict at sea. I t  is true that first salvors 
may recover although the salvage is completed by 
others, but there must be no actual abandonment 
by the first salvors, and they must have contributed 
to the result.

The Gonge Bastiam, 5 C. Eob. 322;
The Atlas, Luah, 518 ; 5 L. T. Eep. N. S. 434 ; 1 M ar  

Law Caa. O. S. 168, 235.
The real question is whether there has been an 
entire service rendered by both sets of salvors 
resulting in the entire safety of the ship. The 
first salvors did not contribute in any way to the 
service.

Phillimore in reply.
Sir B . P h illim o r e .—This is undoubtedly acase in 

which a very meritorious service has been rendered 
to both life and derelict property. A fter consul
tation with the elder brethren of the Trin ity 
House, as to the effect of the towage performed 
by the Hoopoe, I  am clearly of opinion that that 
vessel is not entitled to reward in respect of 
services rendered to ship and cargo, but that she 
is unquestionably entitled in respect of the lives 
which she saved. The other service rendered by 
the Countess of Dublin was to ship and cargo 
alone. The service was well rendered, there being 
great probability that the vessel might have been 
lost, or, what never must be forgotten in these 
cases, that she might have been a source of 
danger to ether vessels whilst floating about in 
the ocean. Unfortunately the sum with which I  
have to deal is very small, and I  am sorry to say 
that the reward cannot he very large. I  shall 
award 200Z. to the Hoopoe, and 8001. to the 
Countess of Dublin, with costs. These sums w ill 
cover all expenses and damage sustained by the 
salvors. I  w ill certify for costs in the case of the 
Hoopoe.

Proctor for the Countess of Dublin, W. 0. 
Jennings.

Proctors for the Hoopoe, Toller and Sons.
Solicitor for the defendants, Thomas Cooper.
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Collision—Fog—Ferry boat—Right to run—Lia- 
bility—Depositions before Receiver of wreck.

A steam ferry boat continuing to cross and recross 
the river Mersey during a dense fog takes upon 
herself the responsibility incident to such a course, 
and is not entitled to set up public convenience 
against the probability of loss of life and pro
perty ; but she will be liable to any damage done 
to other vessels with which she may come into 
collision, provided those vessels take the precau
tions required by law to warn her of their 
position, (a)

A receiver of wreck in taking depositions under the 
Merchant Shipping Act 1854 (17 Sc 18 Viet. c. 
104) sect. 448, should put down ihe facts deposed 
to as given by the deponent, and should not correct 
any statement made by the deponent which within 
the personal knowledge of the receiver is erro
neous. (b)

(a) This same principle is affirmed with regard to 
vessels crossing a good anchorage ground at sea in The 
Otter, post p. 208—Ed .

(b) Depositions taken before receivers of wreck are 
now commonly used in the High Court of Admiralty for 
the purposes of cross-examination, and sometimes even 
for contradicting witnesses who have made different 
statements at different times. On the purposes of cross- 
examination there is no doubt these depositions may 
lawfully be used just as much as any other statement in 
writing signed by a witness. But to contradict a witness 
they are not admissible, although so used in the 
Admiralty Court (see Northard v. Pepper, 2 Mar. Law 
Cas. O.S. 52) ; and it  should not be forgotten that they 
have been used for that purpose in that court rather by 
consent than in consequence of any decision. I f  they 
were admissible for such a purpose, no doubt it  would be 
very important that the receivers should take down only 
what the deponents say, and should not themselves offer 
any suggestions. When, however, the object of the 
enactment is considered, it  will be seen that it  is 
obviously the receiver’s duty to extract from a deponent 
the best and most accurate information that it is pos
sible to procure on the subject of the loss inquired into, 
and that the Act never contemplated these depositions 
beipg used to contradict witnesses as to the mode in 
which the loss occurred ; if they could be used to contra
dict at all it  would only be in case the witness denied 
that injury or loss of any kind had taten place after 
having sworn so in the deposition. The object of the 
enactment (Merchant Shipping Act 1854, sect. 448) is to 
enable the receiver on ascertaining that a vessel has been 
lost or damaged, to obtain accurate information respect
ing her name and character and her cargo, the cause of 
her loss or injury, whether salvage service was rendered 
to her, and suoh other things as the receiver may think 
useful to the Board of Trade and to Lloyds, to each of 
whom he is bound to send a copy of the deposition. The 
provision has two objects : First, to let the Board of 
Trade, upon inquiry as to the causes of the loss and 
injury, and as to the necessary steps to be taken in that 
particular case, and to prevent the recurrence of similar 
catastrophes ; secondly, to inform the persons most 
interested, whether owners or underwriters, by publica
tion in a place where such losses are usually announced. 
The exact act cf negligence which occasioned the loss 
i t  is no part of the receiver’s duty to inquire into ; he 
has to do only with the broad fact of the loss. I f  this be 
the case, it is his business to make the deposition 
accurate, if within his power. He would not be justified 
in allowing a man to depose by mistake, or even wilfully, 
that a collision had occurred off the North Coast of Ire
land if it  had to the receiver’s knowledge occurred off 
the coast of Cornwall. The deponent might so depose to 
state of things which would have the effect of setting up 
a policy of insurance which would otherwise be vitiated 
by deviation. W ith the greatest respect to the learned 
judge, whatever value a receiver may take from a depo
sition by correcting a palpable error in it, he thereby only

[ A d m .

T h is  was a cause of collision instituted on behalf 
of the owners of the screw steamship Levant 
against the steam ferry boat Lancashire and 
against the Birkenhead Improvement Commis
sioners, her owners intervening.

The case on behalf of the plaintiffs, as appear
ing from their petition and evidence was that the 
Levant was a screw steamship of 472 tons register, 
and at the time of the collision was bound from 
Liverpool to Constantinople. She left the Queen’s 
Basin in the river Mersey, on Oct. 26th, 1873, 
about one a.m., in charge of a licensed pilot, and 
came to an anchor in the river opposite the Albert 
Dock warehouses, according to the evidence of 
her pilot and crew (the exact place in which she 
Was being a matter in dispute), she rode to sixty 
fathoms of chain in a clear berth, and, as alleged 
by the plaintiffs, in a safe and proper anchorage. 
A t the time the Levant came to an anchor it  was 
a fine clear night and lights were plainly visible, 
and the Levant hoisted her regulation riding 
lights. I t  was alleged by the plaintiffs that the 
crew of the Levant kept an anchor watch and a 
good look-out. About, 6.30 a.m. on the morning of 
Oct. 26th a dense fog set in, and as alleged by 
the plaintiffs the fog bell on board the Levant was 
rung loudly at intervals cf less than half a minute. 
The Levant had come to anchor on the flood tide, 
but when the fog came on the tide had turned and 
she was ridiDg on the ebb, with her head to the 
southward. A t about 7.30 on the same morning 
the Lancashire approached the Levant in the fog, 
and in spite of hailing from the Levant struck 
that ship’s stem with her own port sponson. The 
petition cf the plaintiffs after setting out the 
above facts charged the Lancashire with negli
gence as follows:

7. Those on board the Lancashire were navigating her 
at an improper rate of speed before the said collision.

8. A proper and sufficient look out was not kept on 
board the Lancashire before the said collision.

9. Those on board the Lancashire improperly neglected 
to keep clear of the Levant.

10. Having regard to the state of the weather, i t  was 
an improDer proceeding on the part of those on board the 
Lancashire to cros^ the river Mersey.

11. Those on board the Lancashire improperly neg
lected to blow her whistle as frequently as is required by 
law. . . .  . ,

12. The paid collision was occasioned solely by the 
negligence or carelessness of those in charge of the Lan
cashire, and was not occasioned by any negligence or 
carelessness on the part of those in charge of the 
Levant.

The defendant’s answer was as follows :—•
1. Tbe Lancashire is a large double-ended paddle-wheel 

steam ferry boat, and is steered from a platform placed 
in the middle of the vessel upon the saloon deck, which 
is above the passengers’ deck cabin.

2. On the morning of the 26th Oct. last, at or about a 
quarter past seven o’clock, the Lancashire left the 
Woodside landing stage for the George’s landing stag© 
on the Liverpool side of the river Mersey. The tide 
being ebb, and it  being the practice of the ferry boats to 
leave and approach the stages head to tide, the Lancashir 
left the stage with her head to the south, came roun<i 
under a starboard helm, and proceeded in a nort 
easterly direction towards the George’s landing stag©» 
A good look-out was kept. The master was at the 
engine telegraph, one man was forward on the
deck on the look-out, two men were at the wheel, an 
one man was at the steam whistle. The Lancashi 
proceeded at a slow speed, about, three knots an hour.

3. A t the time the Lancashire left the Woodsi

performs his duty, and this he is bound, to do 
irrespective of any future consideration as to the cro 
examination of witnesses in the Admiralty Court. L

T h e  L a n c a s h ir e .
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landing stage there was a dense fog, the wind calm. 
From the time of leaving the stage the whistle was con
tinuously sounded.

4. A few minutes after leaving the Woodside landing 
stage, and in about mid-river, abreast of the George’s 
landing stage, the look-out man forward called out 
“ Vessel right a-head.” The engines were immediately 
reversed full speed. The Levant was seen about half a 
boat’s length a-head, no lights visible on her, and no bell 
ringing, as required by law. The port bow of the 
Lancashire struck the starboard side of the stem of the 
Levant, causing damage above the water line only.

5. The Levant was anchored in the regular track of the 
Woodside ferry boats, had no bell ringing as required by 
law, and no proper look-out.

6. Except so far as they are herein admitted, the defen
dants deny the truth of the allegations contained in the 
plaintiffs’ petition.

7. The said collision was caused wholly by the negli
gent and improper oonduot of those on board the Levant. 
They anchored their vessel in an improper and unsafe 
berth, in the known track of the ferry steamers. They 
bad not a proper look-out, nor a bell ringing as required 
by law.

8. The said collision was not caused by any negligence 
on the part of those on board the Lancashire, and was, 
Bo far as they were concerned, an inevitable accident 
tinder the circumstances.

The pleadings were therefore concluded. 
Evidence was called by plaintiffs to support the 

allegations in tbeir petition that they duly sounded 
their bell during the fog, &o. I t  appeared in the 
course of the cross-examination of the mate of the 
Levant that when making his deposition before the 
receiver of wreck as to the in j  ury to that vessel, he 
faad stated in the first instance that the vessel was 
lying at the time of collision on the flood tide with her 
head to the northward ; this statement the receiver, 
from his own knowledge of the circumstances per
ceiving to be incorrect, altered by inserting the 
acfcual fact, viz., that the Levant was lying at 
anchor on an ebb tide, with her head to the south
ward. The plaintiffs evidence is sufficiently set 
cut in the judgment.

The evidence called by the defendants showed 
fbat the Lancashire is one of three large ferry 
coats running between Liverpool and Woodside in 
the river Mersey; they carry both goods and pas
sengers, and, during the night and also during 
t°ggy weather, form the only means of communi
cation between the Lancashire and Cheshire shores 

that part of the Mersey; they always run during 
i°Rgy weather in order to keep open the communi
cation. These boats cross the Mersey within a cer
tain space commonly known as the “ Ferry Track,” 
Which is within a line drawn from the north 
Pierhead of the Manchester Dock entrance on the 
Liverpool side to the south end of the Woodside 
landing stage, and another line drawn from the 
Corth pierhead of the Morpeth Dock entrance on 
*he Cheshire side to the south end of the Prince’s 
Janding stage. When running in a fog only two 
coats are worked, and the running is so arranged 
that only one is making the transit at the 
?anie time. Attempts had been made by the 
b'U'kenhead Commissioners to induce the Mersey 
blocks and Harbour Board to make a bye- 
aw prohibiting vessels from anchoring in the 
erry track, but the board had declined to do so on 
he ground that they did not consider that they 

cad the power under their Acts ; it  appeared, liow- 
^Ver> that the superintendent of pilots had given 
h’Ormal directions to pilots ordering them to keep 

^essels under their charge clear of the ferry track 
“ list at anchor. Masters of the ferry boats 
ad instructions from the Birkenhead commis-

sioners to endeavour during foggy weather to 
induce all vessels lying in their course to keep 
their bells going constantly, so as to give them due 
warning of their position. During foggy weather 
a bell is rung on the George’s Landing Stage, 
and another on the Woodside Landing Stage; 
when a ferry boat is about to leave either stage, 
her steam whistle is sounded, and is replied to by 
the bell on the other stage, so that the steamer 
may know the right direction to steer. This is 
repeated at short intervals during the passage. 
The defendants’ witnesses alleged that the Levant 
was so anchored that on the flood tide she swung 
opposite the north end of the George’s Landing 
Stage, and that she was consequently right in the 
track of the ferry boats. There were two other 
steamships lying at anchor within or close to the 
outside lines of the ferry track, the one to the 
north, the other to the south of the Levant; that 
to the southward of the Levant was the Anna. 
A t 5.30 a.m. on the 26th Oct. 1873, the Lancashire, 
going from Liverpool to Woodside, passed under 
the Levant’s stern, and the Levant’s riding lights 
were then out; the master of the Lancashire 
hailed the Levant, but got no reply. On the 
return from Woodside at 6 a.m. her lights were 
still out and the fog was just then coming on. 
A t 6.30 a.m. the Lancashire left the George’s Stage 
whistling to warn ships; there were no other 
ships moving about, but those at anchor began 
ringing their bells as the fog had then come on. 
Passing to the southward of the Levant, the 
master of the Lancashire could only see her 
masts; not her hull. There was no bell ring
ing on board of her, according to the defendant’s 
evidence. The Lancashire stopped,her whistle was 
blown, and her crew hailed the Levant, but got no 
answer. The Lancashire then continued her 
passage, and on arrival at Woodside, the master 
who had been in charge during the night left, and 
was succeeded by another man. The former 
master warned his successor of the position of the 
Levant and the other vessels. The collision 
occurred on the next trip  from Woodside to Liver
pool. The crew of the Levant and a number of 
passengers were called to prove that no bell was 
heard from the Levant before the collision, although 
they heard hells from the other vessels.

The Admiralty Advocate (Dr. Deane, Q.C., My- 
burgh w ith him) for the plaintiffs, contended, 
first, that it  was a negligent act on the part of the 
defendants to cross the river in such a dense fog, 
and that no public convenience could justify the 
risk of loss to life and property run by such a 
course; the danger was shown by the defendants 
seeking to have the ferry track kept clear; secondly, 
supposing the Levant s bell was not rung the 
defendants had sufficient knowledge of the position 
to have enabled them to keep out of her way, and 
they were bound to do so; thirdly, the Levant was 
not in the ferry track, and even i f  she was she had 
a right to be there, no byelaw to the contrary 
existing; fourthly, the Levant’s bell was continually 
rung. The requirement of the law is every five 
minutes (Regulations for preventing Collisions, 
A rt. 10), and this having been fulfilled the speed of 
the defendant’s boat would account for the not 
hearing i t  after leaving the stage.

Milward, Q.C. (Tidsivell with him) for the defen
dants.—The substantial question is whether the 
Levant’s bell was rung or not. Their duty was 
clearly to ring it  oftener than five minutes under
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the special circumstances of the case (Art. 19). As 
long as the Lancashire went at a proper speed she 
was entitled to go, and ought not to be held liable. 
When such precautions are taken i t  cannot he said 
that the public are to be put to the inconvenience of 
haviDg the ferry stopped. The ferry track ought 
to be kept open, and this is acknowledged by the 
pilots being ordered by their superintendent to 
keep i t  open. I t  may not be illegal to anchor in 
the ferry track, but i t  is clear that by the custom 
of the river i t  is not usual, and hence is improper. 
The speed of the Lancashire was very slow, as 
evidenced by the small amount of damage done.

The Admiralty Advocate in reply.—Even if i t  
was improper to anchor there, which I  contest, the 
defendant had no excuse for running into the 
Levant, knowing where she lay.

Sir R. J. P h il l im o r e  —In this case the Levant, 
a screw steamship of 472 tons register, and the 
Lancashire, a large paddle-wheel steam ferry 
boat, came into collision on the 26th Oct. last 
either at th irty  minutes past seven in the morning, 
or at a very approximate time to that, in the river 
Mersey. The exact place is a matter of contro- 
versey, but i t  is sufficient to state at present that it 
was between the Woodside landing stage and the 
George’s landing stage, and one-third from the 
Liverpool side. I t  appears from the evidence that 
this Levant had been brought by the pilot at 
about forty-five minutes past one in the morning 
out of the Queen’s Basin, and he says that he 
anchored her abreast of the Albert Warehouses, 
and he brought her up by her starboard anchor 
w ith sixty fathoms of chain. A  great deal of the 
discussion which has taken place before me has 
turned on the particular position in which this 
vessel, the Levan', was placed by the pilot. There 
is in this, as, I  regret to say, in other parts of the 
case, a very great conflict of testimony. I t  is not 
to be laid out of consideration that she was 
brought up on the flood tide, and the ebb tide, of 
course, would make a considerable difference in 
her position. That she was at the time of the 
collision lying north and south, with her head to 
the south, there is no doubt at all. The proba
b ility  appears to the court to be, after a considera
tion of the evidence, that she was not exactly in 
the place that is described either by the witnesses 
produced on behalf of the Levant or by those pro
duced on the part of the Lancashire. She was 
probably nearer to the outside line, the southern 
line of the track in which this ferry-boat was in 
the habit of going; even if she was not actually 
within the two lines she was probably nearer than 
she represented herself to have been towards the 
southern line. However, she certainly was not in 
a place where it was unlawful for her to be, nor can 
I  say, upon the evidence before me, that she was in a 
place in which it  was improper for her to be.

The weather was perfectly calm, i t  was an ebb 
tide, i t  was a Sunday morning, and there appears 
to have prevailed, speaking generally from the 
evidence, great tranquility at the time. I  should 
observe, too, before I  go into the other parts of the 
case, that the damage was slight, and I  think that 
fact has been fairly used by the counsel for the 
Lancashire in aid of establishing the position that 
the ferry-boat, the Lancashire, was not going at a 
great speed at the time when the collision hap
pened. I  think I  may as well say at once, to get 
r id  of this part of the case, that the result of the 
evidence appears to be that she was going at the I

rate of about three knots an hour at the time the 
collision happened.

The Lancashire crosses, as I  understand, about 
every ten minutes t i l l  eight o’clock in the 
evening, and after that once every hour during 
the night. On her last expedition she set out from 
the Woodside Eerry somewhere about a time 
variously stated from a quarter to twenty minutes 
past seven o’clock in the morning. Before she 
started there had come on a very dense fog. 
There is no dispute whatever as to this fact. I t  
was a very dense fog, and the captain who had 
come over from the Liverpool side on the last tr ip  
warned the other captain to whom he gave up his 
charge, and who was to go back with her to the 
Liverpool side, that he had passed three vessels 
which were lying—to use his own expression— 
badly in her track.

Now a very great deal of dispute also has arisen 
as to the position of these two other vessels, 
one to the south and one to the north. W ith 
regard to the southernmost vessel we have the 
evidence cf the pilot, who placed her in her 
position, with regard to the northernmost we have 
no evidence at all, because the ship had gone 
before the fog finally lifted ; at all events no wit- 
nessess have been produced from on board of her. 
I t  was stated by several of the witnesses produced 
on behalf of the Lancashire that these other 
vessels, the north and south vessels, were also 
within the two lines which have been bo much re
ferred to—that is, in other words, within the usual 
track of the ferry-boat steamer. But i t  was fairly 
admitted by the manager, Mr. Penny, who was the 
last witness examined, and by other witnesses that 
those two vessels to the north and south were out 
of the tract of the steamer, and that is to be borne 
in mind. But Captain White who came over in com
mand of her on her last expedition from the Liver
pool shore, before the collision, tells us he passed 
round the Levant at twenty miuutes past six, that 
he hailed her, sounded his whistle, that he could 
get no answer, and he came away; and certainly 
as the fog was just beginning to show itself at that 
time, i t  seems a very strange thing that, i f  he 
thought the Levant was in a dangerous position 
for the steamer which was about to return, he 
should have contented himself only with hailing 
and whistling, and come away without having 
drawn the attention of those on board to the situa
tion in which she was. However, such appears to 
have been the case, and, as I  have already said, he 
thought it  his duty to warn the captain who suc
ceeded him, Captain Howard, that there were 
three vessels badly in his way, or, as Captain 
Howard says, “  He told me there were three 
steamers lying right in the track, two ringing 
their bell, and the centre one he could not get an 
answer from, but she was called the Levant."

The first question that arises in this case 19» 
whether i t  was proper and right in this ferry
boat to go deliberately across the river in a fof? 
of such a dense nature as here described, and 
with the knowledge of these vessels lying in 
her track, or one of them in her track, and the 
others nearly so, and also with the knowledge 
as she contends, that one of them was insuffi
ciently watched P I t  has been urged very 
strongly on the court that i f  this were not to 
be so, i f  the ferry-boat vessel was to be de
layed on account of the fog the greatest P?8'

I sible inconvenience would ensue to the public;
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tend the enormous number of ten millions and a 
quarter passengers per annum has been cited 
to me as a proof of this assertion. I  have 
no doubt that i t  is very much for the 
convenience of the public that the ferry
boat should go in all weathers, and at all 
times ; but at the same time I  cannot myself 
th ink i t  right to set the possibility, or rather the 
probability, of danger to human life, to say nothing 
of damage to property—I  mean, to set the great 
convenience of the public in competition with the 
probability of injuring human life, and greatly 
damaging property. A t the same time, the 
custom appears to have been for this vessel to 
have gone in a fog always, and regulations appear 
to have been made with a view to preventing 
accidents, surrounding her with every precaution 
that was possible. That such precautions are not 
always available is perfectly clear, not only from 
what has happened in this case, but from the 
evidence of White himself, the captain, who says 
he has met occasionally with disasters in fog time, 
and from the knowledge which unfortunately the 
court has acquired while sitting in this judgment 
seat that such disasters have occurred notwith
standing the precautions such as the blowing of 
whistles, and the ringing of bells which the Legis
lature has provided. But one thing appears tome 
quite clear that i f  this ferry-boat vessel thinks 
berself justified in going across the river in such 
a dense fog as this she takes upon herself all the 
responsibility incident to such a course. She 
has the advantage i f  she goes over safely, and she 
Must have the disadvantage i f  she injures life or 
property in the course of the passage.

One of the questions which I  thought it  my 
duty to put to the Elder Brethren was, assuming 
that there was no bell rung on board the Levant, 
and taking into consideration the assistance 
which the Lancashire derived in her navigation 
from the ringing of the bells on the George’s 
landing stage, and from the knowledge of where 
these three vessels were on this occasion, whether 
ordinary skill would still have avoided the col
usión ? The Elder Brethren are of opinion, and 
I  entirely agree with them, that this would be the 
case, and that assuming that she had a right to 
cross the river in such a fog, and assuming that 
there was no bell rung on board the Levant, she 
could not be found to be to blame for this collision.
. Upon this follows the next question, which 
>s really and in fact the important question in 
J'Uis case, namely, the question whether the Levant 
did comply with the requisition of the law 
JP ringing a proper bell, at proper times during 
the prevalence of this fog, and whether she did 
hereby convey to the Lancashire that know- 
edge which the Legislature thinks i t  right 
bat all vessels should have in fogs? On that 

question the great controversy in the case has 
urisen, and there is unfortunately in  this case, as 
‘ ten happens in this court, the greatest possible 

couflict¡ of evidence upon the point. I  must 
^deavour, and I  have been assisted in this 

atter—although i t  properly devolves on the 
curt alone, being a question of credibility of the 
‘tnesses—by many observations made to me by

Proper bell; and there is no doubt at all, coDsider- 
8 the tim e, namely, that i t  was half-past seven or

later, in the morning, that there is every proba
b ility  that the bell would be rung during this 
fog, because the men, although there were only 
a lew of them on board besides the two officers, 
would be at their work at that time in the morn
ing, and there is every a priori probability of their 
taking the very natural and easy precaution of 
ringing the bell which, as I  have already said, i t  
is proved that they had on their deck. The 
positive evidence is very strong and very uniform. 
T’he witnesses are produced who rang the bell. 
The amount of time which was occupied by it  is 
proved, although some little difference has been 
pointed out, as to the interval which elapsed in 
the ringing of the bell; but on examining that 
part of the case, I  find very little  difficulty in 
dealing with it. The first mate says, “  I  rang 
the bell every half minute for two minutes, and 
then I  stopped half a minute.”  That is said to be 
in a direct contrast with the evidence of Davis, 
the Liverpool pilot of the Anna, whose evidence 
is extremely valuable in the opinion of the court, 
because i t  can be looked upon as perfectly dis
interested. He says he brought the Anna to 
anchor in the river at the South end of the Albert 
Dock Warehouses; then he marked on the chart 
where she was; then he says he saw the Levant 
on his starboard quarter, a cable’s length ofE He 
went to sea at ten; at seven there was a dense 
fog, and he kept his bell going; then he says he 
heard the Levant’s bell every half minute, and he 
heard the bell going at the time when he also 
heard the paddles of the approaching ferry boat.
I  do not think myself that this discrepancy be
tween his hearing this bell every half minute, and 
the other man who said that he rang i t  for two 
minutes and then stopped, is a serious discrepancy 
at all. The great question is the fact, was there 
any bell rung or not P and it might very well be 
that this pilot of the Anna may be mistaken as to 
the pause that there was. Whetherhehearditevery 
half minute or not, he could not be mistaken 
very well, considering his position, as to whether 
the bell was rung or not, and it  is very strong 
evidence as i t  seems to me in favour of the 
statement of the Levant, that the bell was 
rung during this period. But if  I  turn to the 
evidence on the other side, I  must say, though 
i t  is at variance, and in conflict with that to 
which I  have referred, that a close examination of 
i t  w ill very much diminish its efficacy. In  the 
first place the variety of statement is very remark
able in this case. The witnesses who naturally 
would hear exactly the same sound from the same 
bell are very far from having done so. To take an 
instance which I  have under my hand at this 
moment, Spargold, who was on board the Lanca
shire on the occasion, as a passenger, and who 
was standing on the port bow, he says, “  There 
were several bells ringing, and I  should not 
like to say how many bells there were,”  and 
again he says, “  There were more bells than one 
to the southward.”  A  previous witness, Young, 
who was the helmsman on board the Lan
cashire, said he heard two bells, one to the 
soi’th and one to the north, and he heard the 
hailing to those on board the Levant, “  Why 
don’t you keep that bell going.”  The witness 
Hearing says, “  I  heard no bell at all before the 
collision,” —“  up to the time of sightingthe vessel,”  
he said, which afterward he explained to be the 
same as the collision. He heard no bell at all
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After he heard one from the steamer to the north, 
and no other, except, he said, from the small tugs 
that were not in our track. And I  th ink to the 
same effect was the evidence of the witness 
Gibbons, who was engineer of another steamer 
which had no connection with this case. He was 
a passenger, and was standing on the port side of 
the Lancashire. He said he heard one bell to the 
north of the Levant, he heard none to the south. 
He says the Levant’s bell had a very good clear 
sound, and was a very good bell. Another witness 
of the name of Seed, who was master of a steam- 
tug, and who also happened to be a passenger, 
says he heard one boll a good b it off to the south. 
I t  is part of the case of the Lancashire that the 
two vessels between which the Levant was placed 
did ring their bells, and yet from what I  
have read it  appears that some heard the bell 
from the northern; some heard that from the 
southern vessel, some heard both, and some 
heard none. And this satisfies me of the ex
treme difficulty with regard to these accoustics 
at sea of knowing with any very great accuracy, 
in  such circumstances as these, the exact 
quarter from which the sound of the bell may 
come. And the Elder Brethren tell me, and I  am 
very glad to have their opinion on this point, 
that they very much doubt whether in this case 
i t  was possible to tell whether the sound came 
from the northern vessel or the southern vessel.

Therefore, the case resolves itself into this, that 
there is affirmative, positive evidence on one side, 
supported by the independent testimony of the 
pilot of the Anna, that their bell was, as in all 
natural probability i t  would be, rung properly from 
the beginning of the coming on of the fog, and on 
the other side there are those statements which I  
havealready pointed out, which are really at variance 
with themselves, as showing the great varieties 
of ways in which the sense of hearing seems to 
have been affected by those who were on board 
the Lancashire on that night. I t  is very far from 
the wish of the court to charge the witnesses 
produced on behalf of the Lancashire with w il
fu l perjury. I  can see that they may very 
fairly have been mistaken as to the quarter 
from whieh they heard the bell, whereas it  
would be quite impossible with respect to the 
witnesses who give their affirmative evidence, 
from the Levant thatber bell was ringing, to come 
to any other conclusion, i f  that were not so, but 
that they were guilty of deliberate perjury.

Looking to the circumstances of the case, and 
without going further into the evidence, although 
other discrepancies might be pointed out, I  am of 
opinion that the Levant has established the fact 
that her bell was rung at this time. I t  follows as 
aconsequence, as i t  was admitted throughout, that 
i f  the court is of opinion that the bell was rung by 
the Levant, that she has done all her duty. Hence I  
must hold that the Lancashire is alone to blame for 
this collision.

Before I  leave this case I  wish to make an 
observation in consequence of what was said by 
the counsel, with respect to an error which I  think 
the receiver of wreck has fallen into. He seems 
to have thought i t  his duty when he took the 
statement of one of the witnesses in this case, not 
simply to take down the witness’s evidence as he 
gave it  but to import his own evidence into it. 
That is a very great error on his part, and I  trust 
w ill not be repeated by any receiver of wreck in

the future. I t  w ill tend to make the depositions 
of witnesses of no value at all in this court.

Solicitors for the plaintiff, Dunco.n H ill and 
Dickinson.

Solicitors for the defendants, Ambrose Wain.

Friday, Jan 23, 1874.

T h e  Ow en  W a l l is .

Collision — Steamship — Dumb barge — Lights — 
Course on river Thames—Duty to keep out of the 
way.

Dumb barges in motion driving with the tide up or 
down the river Thames at night are not bound to 
carry lights.

A dumb barge coming up the river Thames in a flood 
tide may keep on either side of the river, and there 
is no obligation on her by custom or otherwise to 
keep in mid-channel.

There is no duty on a dumb barge driving with the 
tide in the Thames to keep out of the way of a 
steamship ; but it is the duty of the steamship to 
keep out of the way of the barge.

T h is  was a cause o f co llis ion  in s t itu te d  on b e h a lf 
o f th e  owners o f th e  d um b  barge Lord Clarendon 
and o f  h e r cargo aga ins t the  Owen Wallis and h e r 
ow ners in te rv e n in g .

The plaintiffs petition was as follows :
1. A t the time hereinafter stated the plaintiffs were 

possessed of a dumb barge called the Lord C larendon 
and of certain cargo laden on board of her.

2. A t about 2 a.m. on the 29th Dee. 1871, the said 
barge Lord Clarendon, of 60 tons burden, laden with 
cargo, was proceeding up the river Thames in charge of 
a licensed waterman and an apprentice, and was off the 
entrance to the Regent’s Canal.

3. The wind at such time was about from south-east to 
east-soath-east, the morning was fine and moonlight, and 
the tide was about half-flood, and of the force of about 
four knots per hour, and the Lord Clarendonwas driving 
up the river with one oar out to keep her with her head 
up the river, and was crver towards the south side of the 
river.

4. A t such time the above-named steam 'vessel, Owen 
Wallis, whieh was under steam, came out of the entrance 
to the Regent’s Canal, and instead of keeping clear of the 
Lord Clarendon, as she ought to have done, ran against, 
and with her stem struck the Lord Clarendon on her 
starboard side, and did her so much damage that those 
on hoard had to take the assistance of a steam tug, 
which towed her into shallow water, where shegrounded, 
and some of her cargo was lost and the rest greatly 
injured.

5. The Owen Wallis went away without rendering or 
offering to render any assistance to the Lord Clarendon.

6. The Owen Wallis improperly neglected to take 
proper measures for keeping clear of the Lord Clarendon.

7. The Owen Wallis improperly neglected to comply 
with the provisions of Article G of the 29th of the Bye" 
laws for the Regulation of the Navigation of the River 
Thames, (a)

8. The said collision was occasioned by the negligence 
of those on board the Owen Wallis.

9. The said collision was not in any way occasioned 
by any negligence on the part of the plaintiffs or of those 
on board the Lord Clarendon.

T he  defendants’ answer was as fo llow s ;
1. A t about 2 a.m. of the 29th Dec. 1871,. the sore*

steam-ship Owen Wallis, of 599 tons register or there
abouts, propelled by engines of 95 horse power ana 
manned by a crew of twenty hands, left the Regent 
Canil Deck in the port of London in charge of Henry 
George Row, a licensed waterman, in water ballast, boun 
on a voyage to Newcastle-on-Tyne. _ ,

2. Shortly before 2.15 a.m. of the said morning tn

(a) This bye-law corresponds with Art. 19 of the Regu
lations for Preventing Collisions at Sea.—E d .



M ARITIME LAW CASES. 207
A d m .] T h e  O w en  W a l l is . [A dm .

Tfind was about west-south-west, a light breeze, the 
weather was fine and clear, the tide was flood, and of the 
force of between three and four knots an hour, and the 
Owen Wallis was on the north side of the river Thames 
opposite the entrance of the said Regent’s Canal Dock, 
and had her head down the river, her engines just 
beginning to work slowly ahead, and the Admiralty re
gulation lamps, to wit, a bright white lamp at her fore
mast head, a green lamp on her starboard side, and a red 
lamp on her port side, duly exhibited and burning well 
and brightly, and a good look-out being kept on board 
her.

3. In  this state of circumstanoes, and when the Owen 
Wallis had only been moved a few feet on her course 
down the river, a barge, which afterwards proved to be 
the Lord Clarendon, the owners of which are the plain
tiffs now proceeding in this cause, was made out ahead 
of the Owen Wallis, at the distance of about two hundred 
feet, driving np athwart the tide ana iuside of the canal 
buoy, and thereupon the engines of the Owen Wallis were 
stopped and reversed full speed, but the starboard side 
of the barge came in contact with the stem of the Owen 
Wallis.

4. The barge had no light exhibited, and made no signal 
to warn vessels of her approach, and was not being navi
gated in a careful and proper manner, or in a proper part 
of the Channel, and those on board her neglected to use 
proper means to prevent her drifting against the Owen 
Wallis.
. 5. Those on board the Owen Wallis spoke to the men 
m charge of the barge after the collision, but the men in 
charge of the barge refused to receive advice or assist- 
uuee from the Given Wallis. The barge was picked np 
by a small steam tug and towed into the new ship 
entrance alongside the west pier at the Regent's Canal 
Dock.

6. The said collision and the damages and losses con
sequent thereon are attributable to the negligence and 
improper conduct of those on board the Lord Clarendon.

7. No blame is attributable to the Owen Wallis, or to 
nny one on board of her.

The defendants deny the several, allegations in the 
petition save such as are admitted by this answer.

The pleadings were thereupon concluded.
Jan. 23.—Evidence was called by plaintiffs and 

defendants in support of the allegations in the peti
tion and answer respectively, the effect of which is 
sufficiently stated in the judgment. Evidence 
was also called by the defendants to show that it 
Was the custom of dumb barges going up the river 
° r a flood tide to keep in mid-channel so as to 
«eep out of the way of vessels coming out of 
dock

Butt, Q.C. (Clarhson withhim) for the plaintiffs, 
contended that i t  was the duty of the defendants 
ao keep out of the way of the barge, and that they 
^ught have done so if they had kept a good look

.Gains/°rd Bruce j Herscliell, Q.C., with him) for 
ue defendants.—I t  is a question of importance 

whether barges ought to come up the side of the 
r ‘Ver on a flood tide when they know that vessels 
®r e coming out of dock ; i t  is plainly the custom 
° go up mid-channel. A  Bhip coming out of dock 

^ould not expect a barge to be coming up the 
■de of the river, and hence the want of look out 

would discover a barge, a small object on 
ne river, without a light, is not such an act of 

|.®8‘iEence as would render the ship to blame. 
^ * r R. PHiLLlMOKE—Your witnesses said that if 
bey had Been ^he barge 200 yards off they could 
kve avoided the collision, and that a barge could 
&ve been seen at that distanc .] I f  the lock out 

, ‘d not see the barge as soonas hemight have done, 
e 'Was no doubt to blame. But is not the barge 
,s° blame ? She ought to have been in mid- 

r .annek and to have kept out of the way. The 
j.Q 6 as to keeping out of the way does not apply

a steamer in the case of a barge, and, more

over, there are exceptional circumstances here 
which require the barge to keep out of the way. 
The barge ought to have exhibited a ligh t to warn 
the steamer of her position.

Butt, Q C. in reply.—There is nothing in the 
Sailing Rales or the Thames Conservancy Bye
laws requiring barges in motion to carry lights, 
and if  they did so it  would be most misleading.

Sir R. P h il l im o e e .— This is a case of collision 
which took place between a dumb barge and a 
steamer of 559 tons on Dec. 29, 1871. There is in 
these cases extreme difficulty in ascertaining facts 
when a suit is heard and decided in recentisssimo 
facto, bat the difficulty is greatly increased when 
such a length of time has elapsed between the 
collision and the hearing. The excuse for the 
delay given is that the parties were trying to come 
to some arrangement. On Dec. 29, 1871, in the 
early morning the bargs was going up the Thames 
in charge of a licensed waterman on the flood tide. 
Unfortunately the waterman who had charge of 
the barge is since dead. When the barge got near 
the entrance of the Regent’s Canal, about 2 a.m., 
the Owen Wallis, a steamer, which was in charge 
of a licensed waterman, was coming sternforemost 
out of the dock entrance. The barge was sweeping 
up in the flood tide, broadside on with two oars 
out. One man rowing with his face to her stem, 
the other with his face to her stern. One of the 
men discerned the Ouien Wallis about 30 or 40 
yards off. The steamer, according to her own 
statement, sighted the barge about 200 feet away 
and ahead.

Two questions have been raised ; first, whether 
the barge was to blame, assuming she was not in 
mid-channel but to the north of it, for not keeping 
further out into the river, and so out of the way 
of the steamer; secondly, whether the barge was 
to blame for not carrying a light.

Now, I  cannot hold that the barge was out of her 
right in coming up the river on either side as far 
as the law is concerned. I t  has been laid down in 
recent decisions, that vessels may navigate on 
either side of the river. I t  may be desirable that 
some uniform practice should be established ; but 
I  am by no means sure that i t  has been shown in 
this case that the barge was not in mid-channel.

I t  is further said that she carried no light. New, 
not only is there no law requiring dumb barges to 
carry lights, but even i f  i t  were suggested that 
common prudence required i t  in such a place, there 
would be great difficulty as to what ligh t a dumb 
barge ought to carry. The ordinary lights would 
ou a barge be most misleading, and there is no 
provision for any other.

Then, what could the barge have done to get out 
of the steamer’s way ? Even if this were possible, 
there is no duty imposed by statute upon a barge to 
get out of the way of a steamer ; nor do I  consider 
that there was any duty under the special circum
stances of the case. On the contrary, it  was the 
duty of the steamer to get out of the way of the 
barge.

Now, the result of the evidence given on the 
part of the steamer is that, it  being a morning 
when vessels could be seen at a fair distance, 
they ought to have made out the barge at 
a distance of 200 yards, whereas in fact no report 
was made at all of the barge by the look-out, and 
the pilot on going on to the bridge saw the barge 
at a distance of 30 or 40 yards only. The pilot 
had been aft whilst the ship was coming out of
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dock, and came on to the bridge only just before 
the collision. I  mast, therefore, hold that the evi
dence establishes that i f  there bad been a good 
look-out and the barge had been reported in suffi
cient time, the steamer m ight have gone astern, 
and so have avoided collision.

I  think i t  righ t to say that the Elder Brethren 
have suggested difficulties as to this being done by 
the steamer; but, as these‘difficulties were not 
proved, I  must decide that the steamer is alone to 
blame, and this I  do on my own responsibility. 

Solicitors for the plaintiffs, Plews and Irvine. 
Solicitors for the defendants, Thomas Cooper.

Wednesday, Jan. 28, 1874.
T he  O tte r .

Collision—Practice—Duty to begin—Fog over 
anchorage ground—Duty io anchor.

In  all causes of damage, the onus being upon the 
plaintiff to establish negligence against the defen
dant, the plaintiff must begin; and this rule 
applies to cases where the only defence is inevit
able accident and the plaintiff’s vessel is at, anchor, 
contrary to the former practice of the Sigh Court 
of Admiralty.

Where a steamship whilst in a good and well-known 
anchorage ground, enters a dense fog, it is her 
duty to anchor at once; and i f  she neglects to do 
so, and continues her course, she will be to blame 
for a collision ensuing, provided that the other 
vessel has done all that the law requires.(a)

T h is  was a cause o f collision, instituted on behalf 
of the owners of the steamship J. S . Lorentzen, 
against the Tyne Steam Shipping Company 
(Limited), the owners of the late steamship 
Otter.

The plaintiffs’ petition was as follows :—
1. The steamship J. II. Lorentzen, of 567 tons register, 

with a crew of seventeen hands, left Sunderland on the 
19th Feb. 1873, with a oargo of coals, bound for Ports
mouth. In  the course of her voyage she encountered 
thick and foggy weather, and in consequence thereof was 
brought up to anchor between Mundesley and Has- 
borough, on the coast of Norfolk.

2. Between 7 and 7.30 a.m., on the 25th Feb. aforesaid, 
the J. H. Lorentzen was riding at anchor as aforesaid, in 
a good and proper berth, Ha3borough Light Vessel bear
ing about north-east by north ; Hasborough Church about 
south-west by south, and distant about five miles; 
Baoton bearing about south-west by west half-west, and 
Cromer Light about north-west by west. The wind was 
very light from the west, and it  was very foggy. The 
tide was in the last quarter ebb, and of the force of nearly 
two knots an hour. The J. H. Lorentzen was riding with 
her head about south-east; a good look out was being 
kept on board her, and her bell was being frequently 
sounded, as required by law.

3. In  these circumstanoes those on board the J. H. 
Lorentzen heard a whistle sounding several times on 
their port bow. Their bell was kept going. Alter a 
little time those on board the J. H. Lorentzen observed a 
steamship, which was the Otter (whose owners are pro
ceeded against herein), about half a ship’s length off,

(a) This decision carries out to a legitimate conclusion 
the arguments to be derived from former decisions as to 
the precautions to be taken by vessels in a fog. In  many 
instances it would be impossible for a ship to anchor 
whilst on its voyage on a fog overtaking it, and then she 
must go ahead to avoid drifting and loss of reckoning. 
"Where, however, there is an opportunity of anchoring, 
common sense teaches that it is the right course to 
adopt. This principle has already been carried out in 
The Lancashire, ante, p. 202, where a ferry boat was held 
liable for damage done in crossing the Mersey in a fog.— 
Ed .

and crossing their bows from port to starboard; those 
on board the J. H. Lorentzen hailed the Otter to port her 
helm; but instead of this being done, the helm of the 
Otter was put a-starboard, and the Otter almost immedi
ately came into collision with the J. H. Lorentzen striking 
her on her stem, with the starboard quarter very violently, 
and doing her considerable damage.

4. Shortly after the collision the Otter herself sank, 
from the damage which she received. Her master, crew, 
and passengers were received on board the J. H. 
Lorentzen.

5. The collision aforesaid, and the damage consequent 
thereon, were caused by, and are only attributable to the 
neglect, default, or mismanagement of the Otter, or those 
on board her.

6. No blame in respect ef the said collision or damage 
is attributable to the J. H. Lorentzen, or to any of those 
on board her.

The defendants’ answer was as follows :—
1. Between 7.30 a.m. and 8 a.m. on the 20th Feb. 1873, 

the screw steamer Otter, of 472/300 tons register, and 
86-horse power, whilst on a voyage from Newcastle to 
Antwerp, with a general cargo and four passengers, was 
in the wold off Hasborough.

2. The wind at such time wasahoutnorth, a light breeze, 
the tide was ebb and of the force of about three knots per 
hour, and there was a thick fog. The Otter was under 
steam, proceeding dead slow, feeling her way with the 
lead with a view to finding a safe and proper anchorage, 
and to coming to anchor on account of the fog. She was 
heading about south-west, and a good look out was being 
kept, and her steam whistle was being duly sounded at 
short intervals.

3. A t snch time the bell of the J. H. Lorentzen was 
heard, and immediately afterwards the J. H. Lorentzen 
was made out through the fog at a very short distance 
from the Otter, and bearing about a point on the star
board bow. The engines of the Otter were stopped and 
her helm was put hard a-starboard, but she, w ith her 
Btarboard quarter, came into collision w ith the stem of 
the J. H. Lorentzen, and the Otter received so much 
damage that she shortly afterwards foundered.

4. Save as herein appears the defendants deny the truth 
of the several statements and allegations contained in 
the first five articles of the petition filed in this cause, 
and say that the collision was, so far as the Otter was 
concerned, the result of inevitable acoident.

The pleadings were thereupon concluded.
The case came on for hearing.
The Admiralty Advocate (Dr. Deane, Q.C.) (W. 

G. F. Phillimore with him), for the plaintiffs, 
claimed the right to begin ; contending that in all 
causes of damage the plaintiffs having to prove 
negligence ought to have the right of reply, which 
they lost i f  the defendants began.

Clarkson (Webster with him) submitted that the 
defendants ought to begin, the plaintiffs’ ship being 
at anchor.

Sir R. P h il l im o r e .—The practice of the court 
has of late got out of gear as to the right to begin 
in cases of damage where the defendants rely on 
a defence of inevitable accident. Up to the time 
of the decision of the Privy Council in The 
Marpesia (26 L. T. Rep. N. S. 333; L. Rep. 4 
C.P. 212; 1 Asp. Mar. Law Cas. 261), following 
the practice of my predecessor on the point, 
I  was accnstomod to hold that the party pleading 
inevitable accident was bound to begin ; but after 
that case I  thought i t  my duty, rightly or 
wrongly, to hold that the party complaining most 
begin, notwithstanding that the pleadings set 
up the defence of inevitable accident alone. I  
wish the matter to be finally settled to-day. I n 
the case of The Benmore (L. Rep. 4, Adm. & Ecc- 
132), where no charge of negligence was made 
against the plaintiff, and the only defence raised 
in the pleadings was inevitable acoident, I  said that 

1 after the recent case of The Marpesia (ubi sup.)>
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I  could no longer allow the former practice to 
prevail, and I  ruled that the plaintiffs must 
begin. Again, in the case of The Abraham, (28
L. T. Rep. N. S. 775; 2 Asp. Mar. Law Cas. 34), 
I  was persuaded by Mr. Clarkson that the effects 
of the ruling in the Marpesia was to oblige me to 
call upon the plaintiff to begin; and I  said that ,1 
thought his view was correct, and that the 
Marpesia righ tly  expressed what ought to be the 
practice of the court. I  therefore th ink i t  better 
to say that until the Judicial Committee of the 
P rivy Council take a different view of this matter, 
I  shall rule that the plaintiffs must begin in all 
cases of damage, whatever are the circumstances. 
I  do not think that the rule I  now lay down will 
Tnake much, i f  any, dinerence in most cases which 
come before me, but at all events i t  is right that 
there should be a definite practice on the point.

Evidence was then called by the plaintiff and 
defendants in support of the allegations in the 
petition and answer respectively, which is suffi
ciently noticed in the judgment.

The Admiralty Advocate, for the plaintiffs, con
tended that the Otter ought to have anchored at 
once on the fog coming on, she being then in a 
good anchorage ground ; that the pla intiffs crew 
had in every respect performed their duty in 
ringing their bell, and were guilty of no negli
gence.

Clarkson for the defendant, contended that the 
plaintiffs did not ring their bell, and that the 
defendant’s ship was entitled to choose her own 
anchorage ground, having regard to safety.

Sir R obert P h il l im o r e .— This is a case of 
collision between the J. 3 .  Lorentzen, a steamship 
of 567 tons register, and the Otter, a screw steam- 
sh’p of about 472 tons register. The collision took 
Place on the coast of Norfolk, with “  Hasborough 
Light vessel bearing about N.E.by N.,Hasborough 
Lhurch bearing about S.W. by S. distant five miles, 
■«acton about S.W. by S. J W. and Cromer Light 
about N.W- by N.,”  according to the statement 
a the plaintiff’s preliminary act and pleadings; 

according to the statement by the defendant’s 
Preliminary act, “ in the Wold off Hasborough.” 

he spot where the collision happened is, how- 
. 7er’ admitted, so there is no controversy between 

,e parties on that point. The direction of the 
" lnd at the time is stated by the plaintiff to have 
Ben about W., and by the defendant as about N., 

°u t as it  is admitted by both sides that the wind 
as very slight, this contradiction is not of any 

on sequence, and can make no difference as to how 
a e case is to be decided. Now, the J, 3 . Lorentzen 
Ppears to have been bound for Sunderland with 
cargo of coals to Portsmouth; and in the 

foUrSe ° f ber v°yage she found herself in a dense 
f an<f ip consequence anchored at about thirteen 
o hms in the spot where the collision afterwards 
t a b o u t  a quarter to one in the morning of 
had Eeb. last. In  the position which she 
till i°  kaken up the J. 3 .  Lorentzen lay in safety 
her a” out ^30 a.m., when the Otter ran into her, 
of being struck by the starboard quarter

,e Ctter, and so much damage being done to 
hsio latter *bat she sank shortly after the col- 
t,u n' Now, the first question which arises in 
in a^ af e (s '’his : If, in fact, the J. 3 .  Lorentzen 
a ohoring where she did came to an anchor in 
Pron°P6li Place—and that she did anchor in a 
°f th m aC-e is tte  °Pinion of the Elder Brethren 

e Ir in ity  House, agreeing with my opinion 
V o l . I I . ,  N. S.

[ A d m .

formed during the argument upon perhaps less 
scientific consideration—were the precautions re
quired by law to be taken by a vessel anchored 
under such circumstances, namely, by ringing her 
bell as often as the law required, observed by her P 
We think these precautions were observed. From 
these facts this proposition arises : that i f  the
J. 3 .  Lorentzen was anchored in a proper place, 
and made use of the signal, of which she was under 
an obligation to make use, she was in law entitled 
to have lain at her anchorage unmolested by any 
other vessel. I  do not agree with the contention 
which has been made, that the approaching vessel, 
the Otter, by the sound of her steam whistle 
(which is stated to have been almost continuously 
blown) must have drowned the sound of the bell 
of the J. 3 . Lorentzen, and this prevented those 
on board the Otter from hearing it  ringing. I  must 
assume as to this that the Legislature in enacting 
as i t  has done, that during fog steamships shall 
sound a steam whistle at least every five minutes 
did not lay down the rule without consideration of 
all the consequences which might flow from its 
observance. I  must also assume that the bell on 
board the J. 3 .  Lorentzen was sounded according 
to law. This is in evidence. There is evidence, 
indeed that her bell was rung much oftener and 
more frequently than was required by the law. 
Then if the case is—as I  must hold—that the
J. 3 . Lorentzen is in nowise to be blamed for the 
collision, the further question arises, Was the 
collision occasioned by inevitable accident so far 
as the Otter was concerned ? This involves two 
questions, and here I  must refer to the statement 
of the ease set up by the Otter. Now the Otter 
says in her statement that she was on a voyage 
from Newcastle to Antwerp with a general cargo 
and passengers; and was in the Wold of Has
borough. The tide was ebb, and of the force of 
about three knot per hours, and there was a dense 
fog—as dense a fog, the evidence proves, as could 
be described. “  The Otter ”  (the statement goes on 
to say) “  was under steam, proceeding dead slow,, 
feeling her way with the lead with a view to 
finding a safe and proper anchorage, and to coming 
to anchor on account of the fog.”  Now what was 
the duty of the Otter in  such a dense fog P I  am 
of opinion she was, from after the time she passed 
the Hasborough Light vessel up to the time of 
collision, in a fair and proper anchorage ground.
I  am of opinion, and with this opinion the Elder 
Brethren agree, she ought to have come to 
an anchor before the collision. She knew 
her whereabouts. She was near Cromer Light 
and had just passed the Hasborough Light. 
These circumstances, in my opinion, which is 
borne out by that of the Elder Brethren, ought 
to have guided the master of the Otter as to the 
advisability of anchoring at once and not proceed
ing further through the fog. The Otter ought to have 
stayed where she was until the tide turned. I t  was 
merely an act of common prudence that she should 
have dropped her anchor in the position she found 
herself long before the collision occurred. I  am of 
this opinion, and so the Elder Brethren of the Trin ity 
House assure me. This, however, is not a ll; for 
the Elder Brethren also assure me shat she ought 
not to have run on trying to find ten fathoms to 
anchor in, but ought to have anchored in water 
which she found as shallow as thirteen fathoms. 
I t  has been said that the rule laid down in A rt. 
16 of the Regulations for Preventing Collisions

P
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at Sea, does not contemplate that steam vessels 
in a fog must stop, but directs that “ every steam
ship shall when in a fog go at a moderate speed,” 
I  am of opinion that the Legislature could not, by 
passing the rule, have intended to hold that such 
an extraordinary proposition was true as this, 
namely, that in whatever position a vessel might 
be in a fog i t  would be contrary to her duty, or 
that there would be no obligation on her, to stop. 
W ith  regard to the speed at which the Otter was 
going, I  think, as Mr. Clarkson rightly  said, she 
was proceeding with all due care. I  do not found 
my judgment on the question whether the 
manoeuvre the Otter adopted, but unsuccessfully, 
to avoid the J. E. Lorentzen by starboarding her 
helm was the right manoeuvre for her to take; 
but I  think, for the reasons I  have stated, that the 
Otter has not made out the plea of inevitable 
accident raised by her, nor show that she was 
not by negligence on her part liable for the 
collision. I  find the Otter entirely to blame for 
the collision.

Proctor for the plaintiff, Cyrus Waddilove.
Solicitors for the defendants, Gellatly, Son, and 

Martin.

Jan. 20 and Feb. 12,1874.
T he R a ith w a ite  H all .

Collision — County Court appeal — Shorthand 
writers’ notes — Corrections by County Court 
Judge—River navigation—Effect of river byelavjs 
—Duty in fog.

In  an appeal to the High Court of Admiralty from 
a County Court where there is a conflict between 
the transcript of the notes of evidence and judg
ment taken by a shorthand writer in the County 
Court under the County Court Rules No. 32, and 
the County Court Judge’s own notes, the version 
given by the County Court Judge miistbe accepted 
as binding, and if  the County Court Judge alters 
the shorthand writer’s notes so as to correspond 
with his own version, the Court of Admiralty will 
order the alterations so made to be carried into 
effect in the printed copies of the appendix. 

Byelaws made by a local authority governing the 
navigation of a riser are to be taken as evidence of 
what it is the duty of vessels to do in the circum
stances named therein, and although the mere 
breach of one or any of them will not be sufficient 
reason for holding a ship to blame for the collision 
yet, i f  that breach occasions or contributes to the 
collision, the existence of the byelaw will afford the 
best reason for holding the ship violating the 
byelaw to be guilty of a breach of duty, and con
sequently to blame for the collision.

Where a byelaw regulating the navigation of a 
river prescribes the side of the river upon which 
a ship is to navigate going up or down the river, 
the observance of this byelaw is doubly necessary 
during a fog when vessels can only be .made out 
at short distances ; and the breach of the byelaw 
cannot be excused by the plea that it was usual 
during foggy weather to navigate on the wrong 
side of tlieriver in order to insure greater safety for 
the vessel so doing.

T his  was an appeal from decrees of the Juage of 
the County Court of Northumberland, holden at 
Newcastle-on-Tyne, in cross causes of damage 
instituted in personam, the one by the owners of 
the screw steamship Holmside, against the owners

of the screw steamship Raithwaite Hall, the other 
by the owners of the Raithwaite Hall against the 
owners of the Holmside. The appellants in both 
causes were the owners of the Holmside.

The story told by the appellants was as follows: 
The Holmside was a screw steamship of 593 
register tons, and 98 horse power, and on the 2nd 
A p ril 1873 she left the Tyne Dock, on the river 
Tyne, at about 6.30 a. m., with a cargo of coals 
bound for London. During the previous night a 
very dense fog had prevailed, and at the time of 
the Holmside leaving dock still continued, but was 
beginning to lift. The Holmside was in  charge of 
a licensed pilot, and went down the river dead 
slow, keeping on the south side of the river about 
30 feet from the tiers of ships on that side. A t 
that, time those on board of her could see for a 
distance of about 700 feet. The Holmside went 
dead slow t i l l  she got into the Narrows opposite a 
shipbuilding yard known as Wallace’s Y a rd ; 
there she stopped her engines to wait for the 
pilot’s coble. She had way on her, however, and 
continued down the river t i i l  she came to another 
yard known as Softly’s Yard. Then a steamer 
was reported right ahead. The Holmside was at 
this time nearly stopped; her engines were im 
mediately put full speed astern, and her helm put 
hard a port. The other steamer, which was the 
Raithwaite Hall, came on and struck the Holmside 
port bow to port bow. The allegations of negli
gence against the Raithwaite Hall were that she 
had not a proper look-out, that she neglected to 
port her helm, and that she was coming up the 
river on the wrong side, contrary to the provisions 
of the Tyne Byelaws which w ill be found set out 
in the judgment of the court.

The evidence on behalf of the respondents was 
as follows: The Raithwaite Hall was a screw 
steamer trading from and to the port of New
castle-on-Tyne. A t about noon on the 1st April 
1873 she arrived off the Tyne. The weather was 
very thick, and her master, not being able to make 
out the river, cast anchor. On the following 
morning, about 5 30 a m. the fog was beginning to 
lift, and the Raithwaite Hall got under weigh and 
entered the river. When she started, the Souter 
Horne bore about W.S.W.; She made the Bell Buoy 
at the end of the South Pier, and then the Herd 
Sand Buoy, and kept up the south side of the river 
t i l l  she came to the Fish Pier. Her head was then 
put slightly over towards the northward; her 
speed was slackened, and she whistled for her 
pilot. Immediately afterwards the Holmside was 
reported ahead ; the Raithwaite Hall's helm was 
put hard a port and her engines reversed. The 
collision then occured. A t the time of the 
collision the Raithwaite Hall was stopped, if she 
had not stern way on. The place of the collision 
was, according to some of the respondents’ w it
nesses, in  midchannel; according to others to the 
south of midcbannel. In  entering the river the 
master of the Raithwaite Hall had declined to take 
a pilot, because he could not get his usual pilot, 
and after entering the river did not use his lead to 
ascertain the position in the river. The re s p o n 
dents charged the Holmside with proceeding at an 
improper pace in such a fog, and with being unable 
in consequence of that pace to step in sufficient 
time to avoid a collision.

The learned County Court Judge (Thomas Brad
shaw, Esq.) gave judgment in favour of the re
spondents, as soon as the case was concluded,
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holding that the Holmside was alone to blame, on 
the ground that she was going at an improper 
pace. Afterwards, when an appeal was asserted, 
he gave his reasons in w riting; he then found as a 
fact, that the collision took place south of mid
channel, abreast of Softley’s Yard, at a distance of 
about 200 feet from the south shore line, and some
where about eighty or ninety feet from the Fish 
je tty  end, and about the same distance west of the 
jetty, and then said :—“ Upon the state of things 
thus shown, the plaintiffs’ counsel contended that, 
ns the Raithwaite Hall was not in her proper 
water, under the seventeenth rule of the Bye
laws for the Navigation of tho Tyne, the plaintiffs 
were entitled to my judgment in their favour, 
on the ground of the infraction of this rule by 
the defendants’ vessel. I  have before bad occasion 
to say that I  cannot accede to this view. These 
byelaws were authorised to be made for the 
orderly navigation of the river inordinary circum
stances, and for the infraction of any of them they 
prescribe their own penalties. But the principle 
upon which regulations of this nature are to be 
construed and obeyed is well understood. Due 
Tegard is to be had to the dangers of navigation 
a.nd also to any special circumstances that may 
arise in any particular case rendering a departure 
from them excusable or even necessary. But I  do 
not rest my opinion in this matter on principle 
alone. I  have authority with me also. In  giving 
judgment in the Court of Exchequer, in Smith v. 
Voss (26 L. J. 233, E x .; 2H. & N. 97), Bramwell, B. 
uses some words which are in point. He says .- 
‘ Disobedience of the rule of the road is some evi
dence against the vessel or vehicle; obedience is 
some evidence in  its favor; but i t  still leaves the 
question open, whether the one or the other caused 
the collision.’ I  quote these words as showing 
that such an infraction of a byelaw would not, 
uven under ordinary circumstances, be regarded as 
conclusive of the question. But the circumstances 
here are not ordinary ones. I t  is in evidence that 
the fog was drifting to the northward. I  have 
already stated, and i t  is in evidence, that the 
Raithwaite Hall had been grappling up the river on 
the south side in the dense fog. Now this is pre
cisely, as it  seems to me, one of those special cases 
Ju which a departure from the byelaw might 
become necessary in order to avoid danger. More- 
cver.the evidence shows that there are differences of 
opinion among the pilots as to what is the best and 
safest course to take in entering and proceeding 
Up the river Tyne in densely foggy weather. I t  is 
sufficient to refer to James Young’s evidence. 
De said, in reply to the assessors, ‘ that in foggy 
feather he should have taken the course taken by 
he Raithwaite Hall that morning, grappling up 
be south side, t i l l  he got abreast the jetty, 

aud then angling over to the northward.’ He 
fbid, also, in re-examination to Mr. Blackwell: 
i~u foggy weather we must do so.’ Young pro- 

ably speaks with as much authority as anyone on 
blatter like this. He is a man of the greatest 

sperience—a pilot of thirty-six years’ standing— 
plaintiffs’ witness, and pilot of the plaintiffs’ 

essel at the time. I f  any other evidence were 
ceded, i t  may be found in the fact that the two 

, P er*enced men who sat with mo as assessors 
ere divided in opinion about it, and I  was thereby 

a^Pnved of the benefit of their united counsel and 
^s ta n c e , and forced to give my judgment with- 

their sanction. I  cannot, therefore, and I  do

not find that the Raithwaite Hall was a wrong
doer in thus infringing the 17th byelaw, or that 
she was guilty of contributory negligence in 
taking the course she did under the circumstances. 
The cause of the collision must be sought for else
where.”  He then found that the Raithwaite 
Hall was almost stationary at the time of the 
collision, and that the Holmside—whatever her 
pace, which he did not exactly fix—was going too 
fast, considering the circumstances and state of 
the weather on the morning in question; that she 
was not sufficiently in hand, and, consequently, 
could not bring herself up in time to avoid a colli
sion within the distance that her look-out could 
see vessels on that morning; and that the Holm- 
side was on that account alone to blame.

From these decrees the owners of the Holmside 
appealed. The evidence had been taken below by 
a shorthand writer, and his notes were printed 
and filed for use on the appeal. The printed 
transcript of the notes of the evidence and notes 
having been submitted to the County Court judge, 
he corrected the evidence in respect of certain 
questions which he himself had asked, and also 
corrected his judgment where he alleged it  to 
have been incorrectly reported. These corrections 
were made by indorsements in the margin of one 

I of the printed appendices.
Jan. 20.— Webster, for the respondents, now 

moved that the shorthand writer’s notes and the 
printed copies thereof should be altered, in accord
ance with the County Court judge’s corrections. 
The shorthand writer’s notes are admitted to prove 
the evidence of the witnesses, under rule 32 of the 
General Orders Regulating the Practice of the 
County Courts of Admiralty Jurisdiction, but they 
cannot be taken as against the judge’s notes; in 
common law cases the judge’s notes are always 
held binding.

E. C. Clarkson, for the respondents, contended 
that the shorthand writer’s notes were binding, 
and could not be altered. The shorthand writer 
is sworn to take the evidence and judgment cor
rectly, and the 32nd rule clearly shows that his 
notes are intended to be binding. Unless i t  is 
positively shown tbat the notes are erroneous, they 
should not be altered, and this has not been done. 
The judge ought not to be allowed to correct the 
notes with a view of making his judgment appear 
correct.

Webster, in reply.
Sir R. P h il l im o iie .—There is no dispute in this 

case as to the decree ; no dispute as to the judg
ment; no conflict of evidence as to what the 
judgment was in its result; and the only ques
tion which the court has before i t  is, whether 
the court shall accept as accurate the short
hand writer’s notes or the version of the evi
dence and reasons for the judgment, as cor
rected and stated by the judge himself. Ia m  of 
opinon that ir, is my duty to accept the latter.
I  am clear that the judge has a perfect right to 
place before the Court of Appeal the actual reasons 
for his judgment, and that where there is a con
flict between the judge and the shorthand writer 
as to questions and answers put and received, the 
judge’s version must be accepted, more especially 
where those questions were put by the judge him
self. I  w ill only repeat, what I  have so often said, 
that the practice of the County Court judges giv
ing reasons for their judgments in cases coming 
up on appeal, ought always to be followed, and is,
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indeed, of great assistance to the court. There is 
no difficulty in the present case. The course 
I  shall pursue in the matter is th is : I  shall 
direct the registrar to see that the amendments 
made by the learned judge are inserted in the 
margin of the printed appendix in red ink, so that 
the alterations may be opposite to the parts which 
are, in  the learned County Court judge’s opinion, 
inaccurate. I  shall therefore grant the prayer of 
the motion. The costs w ill be costs in the cause.

Feb. 12.—The appeal now came on for hearing.
Millward, Q.C. and Clarkson for the appellants.
Webster and Davidson, for the respondents.
The arguments sufficiently appear in the judg

ment.
Sir R. P h illim o r e .—This is an appeal from a 

decree of the judge of the County Court of Nor
thumberland, holden at Newcastle-on-Tyne, in 
cross causes of collision, brought by the owners of 
the screw steamer Holmside against the owners of 
the screw ste&mer Raithwaite Hall,andby the latter 
against the former respectively. The collision took 
place about seven o’clock in the morning of the 2nd 
A p ril 1872, on the south side of the river Tyne, 
off a yard known as Softley’s Yard. The learned 
judge of the court below found that the Holmside, 
which was coming down the river, was alone to 
blame, and his decision was founded upon the pace 
at which she was going in a fog—founded solely 
on her speed.

The learned judge has taken great pains to 
render his judgment perspicuous by most carefully 
stating his reasons—a circumstance which, of 
itself, would make the court most reluctant 
to reverse the decision of the tribunal, which 
has had the great advantage of having the w it
nesses examined before it. The judgment, however, 
rests almost entirely upon the learned judge, for 
the nautical assessors appear to have differed 
among themselves and from the court; and this is 
a circumstance deserving of notice. Hence the 
decision was rightly  given npon the responsibility 
of the judge alone, and rests, as I  have already 
pointed out, upon the fact of there being a very 
thick fog, and the pace of the Holmside during 
that fog.

I t  appears that the Raithwaite Hall had arrived 
off the Tyne the night before the collision, 
and had there anchored, thinking it  not safe to 
proceed on account of the fog. The next morning, 
however, her master deemed i t  right to attempt 
to enter the river.

Now certain bye-laws have been admitted 
and put in  as binding upon vessels navigat
ing the river Tyne, and they purport to be 
made by the Tyne Improvement Commis
sioners under various Acts of Parliament. There 
should, however, be no misunderstanding as 
to the effect of these and similar byelaws 
governing the navigation of a river. I t  cannot 
be held that, because they or any of them 
are disobeyed, the vessel disobeying them must 
therefore be held to blame. They are only 
evidence of what i t  is the duty of a vessel to 
do under the circumstances named in the par
ticular byelaw, As such evidence, however, 
they are an important element in every case 
that comes within their provisions, and i f  it  
should appear that by the breach of one of them a 
ship has occasioned or contributed to a collision, 
the existenceof such a byelaw would afford the very

strongest reason for holding that that ship had 
been guilty of a breach of duty, and was to blame 
for the collision.

Now, by clause 17 of these bye-laws, i t  is 
provided that “  A ll vessels navigating the river, 
when proceeding towards sea, shall keep from 
south of mid-channel; and when coming to the 
seaward, shall keep to the north of midchannel, 
so that the port helm may be always applied to 
clear vessels proceeding in the opposite direction.”  
By clause 18, “  A ll steam vessels, and vessels 
towed by steam vessels, must so approach the river 
from sea as to enter on that side of the channel 
reserved for their navigation.”  By clause 19, “  A ll 
vessels when under weigh, requiring to pass over 
a part of the channel which is not within that half 
reserved for their navigation, for the purpose of 
proceeding to or from landing moorings or other 
places, must take upon themselves the responsi
b ility  of doing so in safety, with reference to the 
passing traffic, &c.”  The 22nd clause is, “ When 
steam vessels, proceeding in opposite directions, 
approach each other, they shall, at a proper dis
tance, put their helms to port, and when within 
th irty  yards Bhall ease their engines sufficiently, 
and keep as near as possible to the right or star
board side of the river, so as to afford all possible 
facility for passing each other.”

The fact is admitted, and upon this point there is 
no controversy,that this collision tookplace south of 
mid-channel, or in what maybe called the waters of 
the Holmside. This fact is most material in the 
consideration of the case. There is no question 
either as to the state of the weather. There was a 
very thick fog, lifting  occasionally, but, as one 
witness says, “  no one could judge accurately as to 
what course to take.”  Other witnesses used various 
words to express its density, but they all agreed 
that i t  was sufficiently dense to prevent vessels 
being seen at a greater distance than 700 or 800 
feet.

The observation which the court naturally 
makes on this part of the case is, that, i f  vessels 
choose to navigate in such a fog as this seems 
to have been, they do it  at their own peril, and it 
is incumbent on them to navigate with every 
precaution and act of prudence possible; and if 
a course of navigation has been laid down by com
petent authorities and well-known rules, surely i t  
is not less, but rather more, incumbent upon vessels 
to keep that course and to observe those rules, and 
if they neglect to do so they must answer for the 
consequences of that neglect. I  am at a loss vo 
understand the argument, that because there was 
a dense fog, tbe rules might therefore be departed 
from. I  myself should have arrived at the con
clusion that the existence of the fog was the most 
conclusive reason for obeying the rules, and that 
each vessel would on that very account have good 
reason to think that the other was obeying the 
law. That a vessel should navigate in a river at all 
during such a fog is a dangerous and reprehensible 
thing, and it  is probable that the Holmside woul 
not have started if the fog had not begun to 
l if t  shortly before she left dock. This, however> 
was not alleged against the Holmside in the court- 
below as an act of negligence, probably because 
the river regulations do not prohibit navigation m 
a fog, for they provide (clause 38), that “  during 
fogs the speed of steam vessels navigating the P°r 
shall not exceed half speed but, nevertheless,* 
existence of a fog renders It the more incumbe
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upon vessels so navigating to observe the regula
tions.

Now, not only did the Raithwaite Hall disobey the 
rule as to the side of the river on which she was to 
navigate, but she did not even take the ordinary 
precaution of employing a pilot. Her captain took 
upon himself the responsibility of taking his ship 
into port in that fog. He entered the river on the 
south side, and intended to cross from the Fish 
Pier to the northward, and his defence for his 
disobedience to the rules is, that there is a custom 
that overrides the law. Some of the pilots who 
were called for the Raithwaite Hall, say that there 
may be such a regulation, but that when a ship 
is entering the river in a fog, i t  is the custom to 
come in on the south side until she sights the Fish 
Pier, and then make over to the northward.

In  the first place it would be extremely difficult for 
any court to support the proposition that it is com
petent for any person to set aside an established 
regulation, which is binding in law, for their own 
convenience. I t  is incumbent upon the court to 
uphold the law.

But I  am by no means satisfied that any 
such general custom has been proved, nor that 
there was any such safety for vessels taking 
that course in a fog as would form good ground for 
establishing such a custom. One of the nautical 
assessors was evidently struck by this, for he 
asked the master of the Raithwaite H a ll: “ Q, I f  
you had come up on the north after you saw the 
Herd Buoy, and had gone and found the Beacon 
on the Middens, would there have been a collision ? 
■d. You see the danger is putting your ship 
aground.— I  am doc asking you about that; I  
Uave my opinion of that, and I  was the one who 
Bad the Beacon put there? A. There is just as 
likely to be a collision as there was, because the 
ships were not in sight.— Q. You would not have 
been able to grapple your way up there ? A. Not 
So well as on the south side.— Q. Because you 
never put your lead overboard ? A. 1 told you the 
H uth ; I  never used the lead in the harbour, in  the 
fiver.”  There can be no doubt that the Middens 
l8 a dangerous place, but the cause indicated by 
t he nautical assessor might have been pursued in 
Ihe opinion of the Elder Brethren, provided the 
master bad taken careful soundings.

This shows that the collision might have been 
®yoided, despite the weather, i f  the Raithwaite 
Hall had taken ordinary precautions, and had 
obeyed the regulations. Bqt here is a vessel 
going up the Tyne in a thick fog, on her wrong 
side, without employing a pilot or using her 
*ead, and the court is asked to find another, 
V('hich is navigated with both care and skill, 
? °ne to blame for an ensuing collision. The 
earned judge found the Holmside to blame, on 
he ground of her speed alone ; but he admitted 
hat he could not fix that speed accurately. No 
°ubt the result of the evidence is to leave her 
Peed uncertain, but i t  is clear that she was not 

going more than four knots. According to her 
master she was going dead slow, and just before 
.he collision was nearly stopped. The Raithwaite 

aii was then reported right ahead, and was at 
6 distance of about 700 feet; she came straight 

h and struck the Holmside’s port bow with her 
Port bow.

^ Ih e  Elder Brethren are quite agreed upon 
e nautical points in this case, and also agree 
l th me as to the effect of the evidence. I

am unable to make out from that evidence 
how the judgment below can be maintained 
on the basis on which the learned judge has 
placed it, namely, that the Holmside was going 
at an undue pace. I t  never seems to have occurred 
to the learned judge that the Raithwaite Hall was 
to blame for her infraction of the law, and he con
demns the Holmside alone. The evidence leads mo 
to the exactly opposite conclusion, and, however 
much I  regret it, I  must reverse the judgment 
below, and find the Raithwaite Hall alone to blame. 
I  shall allow the costs of this appeal, and those in 
the court below.

Solicitors for the appellants, Ingledew, Ince, 
and Greening, for Ingledew and Daggett, Newcastle- 
on-Tyne.

Solicitor for the respondent, H. G. Goote.

J U D IC IA L  C O M M IT T E E  OF T H E  
P H IV Y  C O U N C IL .

ON APPEAL PROM THE H IGH COURT OF ADM IRALTY OF 
ENGLAND.

Reported b y  J. P .  A s f in a l l ,  Esq., Barrister-at-Law.

Feb. 13,14, and 17,1874.
(Present: The Right Hons. Sir J. W. Co lvile , 

Sir B arnes P eacock, Sir M ontague Sm it h , 
Sir R. P. Collier  )

T he K jobenhavn .
Collision—Defence—Inability to comply with regu

lations—Disabled ship—Prior collision—Respon
sibility for.

Where a ship seeks to excuse her failure to comply 
with the sailing regula'ions and with a seaman
like precaution, by showing that such a failure 
was in consequence of her being disabled in a  
prior collision, it is material to inquire whether 
the prior collision was due to her default, or was 
the result of inevitable accident.

Semble, i f  the prior collision be due to the default of 
the ship so seeking excuse, and if  her subsequent 
failure to comply as aforesaid contribute to the col
lision proceeded for, she will be to blame therefor. 

Tms was an appeal from a decree of the learned 
Judge of the High Court of Admiralty of England 
(Sir R. Phillimore) in a cause of damage lately 
pending in that court, promoted and brought by 
the appellants, the General Steam Navigation 
Company as owners of the late steamship Mermaid 
against the Kjobenliavn and her owners, the re
spondents intervening, to recover damages for the 
total loss of the Mermaid in a collision between 
the two ships. The collision occurred iu the river 
Thames, about balf-a-mile above the Ovens Buoy, 
off Coal House Point, on the north side of the 
river.

The Mermaid was a screw steamship of 377 tons 
register, and 90 horse power, and was bound from 
Shields to London with a cargo of coals. The 
Kjobenliavn was a screw steamer of 700 tons 
register aud 100 horse power.

The case on behalf of the Mermaid, wa3 that 
she was proceeding up the river at fu ll speed on 
the north shore, rounding Coal House Point, when 
the masthead light ot a steam vessel, which proved 
to be the Kjobenliavn, was seen a little  on the 
starboard bow of the Mermaid, distant about half 
a mile; that the engines of the Mermaid were 
eased, and her helm ported, in the expectation that 
the Kjobenliavn, which was supposed to be under
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•way coining down, would also port her helm, so 
that the two vessels might pass port side to port 
side, but that the Kjobenhavn proved to be at 
anchor, and although the engines of the Mermaid 
were stopped and reversed, the Mermaid w ith her 
port side came into collision with the stem of the 
Kjobenhavn, and suffered a great deal of damage. 
That the Mermaid was run ashore, but slid off 
again into deep water, and became a total wreck.

The appellants attribute blame to the Kjoben
havn for having been improperly lying at anchor 
in an unusual and improper place, for having im
properly had her masthead ligh t up and burning, 
and for not having had a riding light up. They 
called the harbour master of Gravesend, to show 
that the place where the Kjobenhavn was anchored 
was improper, and that he should have removed 
her if  he had seen her.

The respondents in their answer alleged—
2. That the Kjobenhavn was lying at anchor near the 

Essex shore, just above Coal House Point. That the 
wind was about E.N .E ., very light. That the tide was 
about half flood, and of the force of about three and a 
half knots, an hour; that the weather was fine with a 
slight haze on the water ; that there were occasional 
clouds of smoke issuing from some cement factories a 
little lower down, and borne across the river ; that the 
Kjobenhavn was riding with twenty-five fathoms of 
chain, heading steadily to the tide, and sheered out from 
shore under a port helm.

3. That the Kjobenhavn had not been long at anchor ; 
that the bright white or masthead light was, when she 
came to anchor, carried on the outer jib stay, about 
thirty-six feet above the hull., and remained there till the 
collision; that it  exhibited a clear light to all vessels 
coming np the river; that just before the Kjobenhavn 
had come to anchor, as aforesaid, she had been in collision 
without any fault on her own part with a brig riding at 
anchor. That in this collision her riding light had been 
destroyed; that at the time she came to anchor, as afore
said, and up to the time of the collision, she had not any 
proper riding light, and could not exhibit one.

4. In  these circumstances those on board the Kjoben
havn observed the white and red lights of a steam ship 
from one to two ship’s lengths off and nearly ahead. 
They were unable to do anything to avoid the steamship 
carrying these lights, which was the Mermaid, whose 
owners are proceeding herein, and she almost imme
diately came in collision with the Kjobenhavn, her port- 
side striking the stem of the Kjobenhavn with consider
able violence. The Mermaid then passed, and no damage 
was done to the Kjobenhavn.

5. Save as hereinbefore in Art. 3 has been stated, the 
Kjobenhavn had not improperly her masthead light up 
and burning, and was not improperly lying at anchor 
without having a proper riding light up. The light 
which was hung on the Kjobenhavn as in Art. 3 stated 
was for all vessels coming np the river equivalent to a 
proper riding light, and the presenee of this light and 
the absence of any other light did not in anywise con
tribute to the collision.

The respondents denied that the Kjobenhavn 
was at anchor in an unusual or improper place, 
and attributed the collision to the neglect, default, 
or mismanagement of those on board the 
Mermaid.

The cause was heard before the learned judge, 
assisted by two of the Elder Brethren of the T rin ity  
Corporation, and the witnesses were examined 
orally in open court.

I t  was proved and found by the learned judge, 
as a fact, that the Kjobenhavn was lying at anchor 
in an improper and unusual place, and evidence 
was given to prove that she had come into col
lision with the brig owing to the carelessness of 
those on board the Kjobenhavn. The brig was 
lying at anchor about a quarter of a mile below 
the Qvens Buoy, and about three lengths to the

[P r iv . C o.

south of mid channel in the fairway, and in the 
midst of a thick smoke coming across the river. 
The defence of the Kjobenhavn was that by reason 
of this smoke, her master and crew were unable 
to distinguish the brig until too late to avoid a 
collision, and that the brig injured them to such 
an extent that her steering gear would not act, 
their lamp room was broken in, their riding lights 
broken, and that they were compelled to come to 
anchor at once, and even if  they had had another 
light they had not time to have hoisted it  between 
the two collisions. The master of the Kjobenhavn 
in his evidence admitted that the respondents 
had paid to the owners of the brig the whole of 
the amount (1161.) of the damage claimed by the 
owners of the brig in respect of the collision 
between the Kjobenhavn and the brig.

The learned judge of the court below found 
that the Kjobenhavn was lying at anchor in an 
improper place, and that she had not a proper 
ligh t up, carrying as she did her masthead light, 
hung 15 or 16 feet higher than an ordinary anchor 
l ig h t; but that this was necessitated by the col
lision with the brig, which occurred by no fault of 
the Kjobenhavn, but rather by the lault of the 
brig; and that the Kjobenhavn must be considered 
as having been reduced to that condition by 
inevitable necessity, and by no misconduct ou her 
part; that she anchored out of the fairway, and 
no vessel ought to have come near her; that there 
was not time to lower the light to the proper level 
of an anchor light, and even if  there was this ligh t 
could not have deceived the Mermaid, or in  any 
way contributed to the collision; and that the 
Mermaid was going at an improper speed when 
entering the smoke, and ought not to have ported 
her helm; that she ought to have slackened speed 
and held on her course, that the effect of porting 
was to cause the collision; and pronounced the 
collision in question in the cause to have been 
solely occasioned by the improper navigation of the 
Mermaid, and by his decree dismissed the suit 
w ith costs.

I t  is from such decree that this appeal was 
brought.

The appellants submitted that the decree ap
pealed from ought to be reversed for the following 
amongst other reasons :

1. Because the evidence proved that the K j O -  

benhaven was lying at anchor in an improper and 
unusual place.

2. Because the evidence proved that the Kjoben
havn was improperly lying at anchor without any 
proper riding ligh t up, and that she improperly 
had a masthead ligh t exhibited at a height of 
thirty-six feet above her deck, being a height 
exceeding by sixteen feet the height at which 
anchor lights ought to be exhibited.

3. Because i t  lay upon the respondents to prove
that the collision between the Kjobenhavn and the 
brig happened without any negligence on the part- 
of the Kjobenhavn, and that the Kjobenhavn was 
therefore compelled by no fault of her own to 
anchor where she did, and prevented by no fault 
of her own from exhibiting a proper anchor light* 
and the respondents failed to discharge such 
burden of proof. .,

4. Because the evidence proved that the sain 
collision with the brig was occasioned or con
tributed to by some neglect on the part of thos® 
on board the Kjobenhavn.

5. Because those on board the Kjobenhavn irn"

T h e  K jo b e n h a v n .
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properly left the masthead light of the Kjoiberihavn 
at too great a height from her deck.

6. Because the evidence proved that those on 
board the Mermaid were misled by the position of 
the Kjobenhavn, and by seeing her masthead light, 
into supposing that the Kjobenhavn was under 
way, and into acting accordingly.

7. Because the evidence proved that the col
lision was occasioned by the negligence of those 
on board the Kjobenhavn.

8. Because the evidence proved that the collision 
was not occasioned by any improper navigation on 
the part of the Mermaid.

Butt, Q.O. and E. 0. Clarkson for the appellants— 
The respondents are liable both because their ship 
was anchored in an improper place, and failed 
to carry the proper l ig h t; they have failed to show 
excuse for these acts of default, inasmuch as they 
have not shown that they were free from blame in 
respect of the collision with the brig. No doubt 
i t  was the porting of the Mermaid’s helm, which 
brought about the collision, but she was led into 
that act by the misleading ligh t carried by the 
other vessel. The Mermaid was bound to port, 
supposing the other ship to be coming down the 
river, because she was going round the curve of 
the river, and would expect the other ship to keep 
outside. The course up and down the river is a 
line parallel with the banks, and hence the meeting 
or crossing rules do not strictly apply, but vessels 
are bound to keep their relative courses with 
regard to the banks of the river.

The Velocity, L. Rep. 3 P. C. 44; 21 L. T. Rep. N. S.
686 ; 3 Mar. Law Cas. O. S. 308;

The Ranger, The Cologne, ante, vol. 1, p. 484 ; 27
L. T. Rep. N . S. 769.

The Mermaid knowing that no large ship anchored 
in that place properly assumed that the Kjobenhavn 
Was coming down the river, and that some action 
was necessary. The masthead ligh t was easily 
distinguishable from an ordinary anchor light, and 
this misled the Mermaid.

Sir J. Karslake, Q.C. and W. G. F. Phillimore 
for the respondents.—The Mermaid kept abad look 
°nt, and ought to have known that smoke was 
usually in that place, and to have come through it  at 
n slower speed. They ought not to have ported t il l 
tney discovered side lights, even i f  they did mistake 
the Kjobenhavn for a vessel under way. The 
Kjobenhavn cannot be held to blame for the col
lision with the brig. After that collision there was 

time to change the lights, even if  i t  was pos
able. The Kjobenhavn was anchored in a proper 
Place. [S ir J. W .  Colvile .—-There can be no doubt 
that if  you had cast anchor in that neighbourhood 
Without being compelled to do so by the first 
collision, you ought to have gone up beyond the 
Point B., and have anchored on the south side.] (a). 
the ir porting was an improper act, even if we were 

motion ; i t  would have run them ashore. 
Clarkson in reply.—The Merchant Shipping Act 

Amendment Act 1862 (25 & 26 Viet. c. 63), 
Sect. 27 is very stringent, and enacts that a vessel

(°). The place here referred to is the anchorage ground 
Gravesend, which is marked on the charts by a line 

mining from the Beacon Light, in the direction of the 
*°« n ead Battery, as far as a point marked B. At 
ight the Beacon light shows a bright light to the north- 
Afd of that line, and a red light to the southward of it, 

aU vessels anchoring there should anchor to the 
utliward of the line. See Thames Conservanov 

^Jelaws, Rule 22.

shall carry the prescribed lights and no others ; 
hence the respondents were carrying not merely a 
wrong light but a prohibited light. They must 
show, in order to be excused, that they did this 
from absolute necessity. In  this they have 
failed, as they admit that they had a globular 
light, and do not show why i t  was not put up. 
They were guilty of negligence in getting into 
such a position, and they have practically admitted 
this by paying for the damage done to the brig. 
[S ir B arnes P eacock .—The Merchant Shipping 
Act Amendment Act 1862, sect. 29, provides that 
a ship guilty of a breach of the regulations which 
occasions the collision, “  shall be deemed in fault, 
unless it is shown to the satisfaction of the court 
that the circumstances of the case made a departure 
from the regulations necessary.”  I f  by reason of 
the first collision the Kjobenhavn was compelled 
to anchor in an improper place, would not that be 
a circumstance which rendered it  necessary to 
anchor in  that place, and, having by the same 
means lost her lights, to carry the one she did ? 
Could her former negligence, i f  it  existed, render 
her liable for the second collision ? or to follow it  
out, i f  the brig was to blame for the first collision 
could she have been proceeded against for the 
damage to the Mermaid ? S ir  M ontague Sm it h .—  
A  similar case arose here, but I  do not think the 
point was decided.](a) There is no decided case 
on the point, but the real question is whether the 
default was occasioned by any negligent act in  
the first instance. The Kjobenhavn was without 
her lights, and she pleads that this happened 
without her default; she must therefore show that 
she was not to blame for that which caused her to 
be in the fairway without her proper light.

Feb. 17.—The judgment of the court was de
livered by Sir J. W .  Colvile .—The general facta 
of this case are stated by the learned judge of the 
Court of Admiralty in the two first paragraphs of 
the judgment, against which the appeal is brought, 
as clearly as i t  is possible for me to state them. 
He says :—“  This is a case of collision between a 
screw steamship called the Mermaid and a screw 
steamship called the Kjobenhavn. I t  took place 
between nine and ten o’clock on the night of 
Friday the 28th March. The place of collision 
was about half a mile from the Ovens Buoy off 
Coal House Point, on the north side of the river 
Thames, and in Gravesend Beach. The tide was 
about half flood, running at a speed of between 
three and four knots. The Mermaid was a vessel 
of 577 tons register, and 90 horse-power, w ith a 
crew of 23 hands. She was on a voyage from 
Shields to London, w ith a cargo of coals, and was 
proceeding up the river Thames and rounding 
Coal House Point. The Kjobenhavn was a larger 
vessel of 700 tons register and 100 nominal horse
power, with a crew of 20 hands; and at the time 
of this collision she was lying at anchor with 25 
fathoms of chain heading to the tide, at the place 
which has been marked by the witness on the map 
here, which is close to the Ovens Buoy and off a 
bank called Ovens Flat.”

There is but one action, namely, the action 
brought by the Mermaid to recover damages 
from the Kjobenhavn, and there being no cross 
action, i t  follows that the first and possibly 
the only material question in the cause is whether

(a.) The case referred to was The Amelia; The Aimo- 
ante, p. 96.—E d .
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the Mermaid has established a case of negli
gence, contributing to this collision, against the 
Kjobenhavn, because if  she has failed to do so, 
i t  is immaterial whether the collision was due to 
inevitable accident or to the fault of the Mermaid. 
On the other hand, i f  she has established such a 
case of negligence against th6 Kjobenhavn then 
the question arises whether there was not also 
contributory negligence on the part of the Mermaid, 
in which case, both vessels being in fault, the rule 
of the Court of Admiralty would apply and the 
damage would be divisible between them.

There is also this peculiarity in the case, that the 
vessel complaining, the plaintiffs’ vessel, was the 
only vessel in motion, the Kjobenhavn being ad
mitted to be at anchor; and in all such cases i t  is 
incumbent on the vessel which has the power of 
motion and the means of manoeuvring to show 
some sufficient reason why it should have come in 
contact with a vessel lying at anchor and incapable 
of motion.

The negligence attributed to the Kjobenhavn 
is that she was anchored in an improper place, 
and that she failed to carry a riding light, pur
suant to the seventh article of the sailing rules. 
Those are the facts in respect of which negligence 
is imputed to her; but even i f  those facts are 
established it  w ill be a further question whether 
that negligence contributed to the accident.

Now, upon the evidence their Lordships think it  
has been correctly found in the court below that the 
Kjobenhavn was anchored in a place in which a 
vessel of that size ought not, in ordinary circum
stances, to have anchored. We have upon that 
point the evidence of the harbour-master, who is 
very strong in his general conclusion that the 
place of anchorage was an improper place for a 
vessel of that size, although he admits in another 
part of his evidence that small craft did occasion
ally anchor on that northern shore, and near the 
place where the Kjobenhavn was anchored. The 
greater part of his examination was indeed directed 
to show that the proper place of anchorage for 
vessels in the Gravesend Reach which have the 
power of anchoring in the proper place and intend 
to remain there for any time, is on the southern 
shore, above the point marked B. on the chart; 
but that evidence has no bearing upon the present 
case, since i t  was impossible lor the Kjobenhavn in 
her disabled state to get so far into the reach. This 
witness, however, persistently contended that the 
place where she did anchor in point of fact was 
prima facie an improper place of anchorage, and it 
is to be remarked that his evidence on that point 
is in some degree confirmed by that of Mr. Claxton, 
the pilot of the Kjobenhavn, who, at page 42, 
line 39, is asked: “  I t  is not a proper place to 
anchor in i f  you can help it, is i t  p ”  and answers 
“  No.”  Their Lordships then w ill assume that the 
Judge of the Court of Admiralty has correctly 
found that the Danish steamer was anchored in 
that which was prima facie an improper place.

Again it  is admitted that the Kjobenhavn did not 
carry the proper riding lig h t; but the amended 
pleading (Art. 3), which is in the nature of a plea 
in confession and avoidance, states upon that 
po in t: “  The Kjobenhavn had not been long at 
anchor, the bright white or masthead light was 
when she came to anchor carried on the outer jib  
stay about thirty-3ix feet above the hull, and 
remained there t il l the collision. I t  exhibited a 
clear light to all vessels coming up the river.

Just before the Kjobenhavn had come to anchor as 
aforesaid, she had been in collision without any 
fault on her part with a brig riding at anchor. In  
this collision her riding ligh t had been destroyed. 
A t the time she came to anchor as aforesaid, and 
up to the time of the collision, she had not any 
proper riding light and could not exhibit one.”  
Now that pleading seems distinctly to put forward 
as an excuse for not having the proper light, that 
Bhe had been, without any fault of her own, in col
lision with the brig, and therefore i t  became a 
material question in the cause whether her col
lision with the brig was due to her default, or 
whether it  was, as her pilot put it, the result of 
inevitable accident.

Their Lordships have considered the evi
dence upon that point, and they have also had 
the benefit of consulting their nautical asses
sors upon it. They are not disposed to differ 
from the conclusion of the learned Judge of 
the court below, who says not only that it has 
not been proved that Bhe was in fault, but, that the 
contrary is established. I t  seems to them upon 
the evidence that the Kjobenhavn was coming up 
necessarily more or less under a port helm, and 
that she was coming only at half speed. There is 
also evidence that there was a considerable fog 
about that place, either fog or smoke proceeding 
from the cement factories, and that by reason 
of that the brig and its riding light must have 
been more or less obscured. Again, i t  appears 
clear to them upon the evidence that the brig was 
anchored in an improper place, in a place in which 
she should not have anchored without excuse. 
The fog seems to have been her excuse for drop
ping her anchor there, but s till she was in a place 
in which a steamer coming up the river would not 
reasonably expect to find a vessel at anchor. 
Taking into consideration these circumstances, the 
moderate speed at which the vessel was proceeding, 
that she was proceeding under a port helm, and 
that owing to the fog she could not see the brig 
earlier than she did, their Lordships are of opinion 
that the Kjobenhavn cannot be said to have been 
in fault in respect of that collision. I t  was indeed 
argued by Mr. Clarkson that she ought not to have 
ported her helm under the circumstances, but as 
she was going up under a port helm their Lordships 
tbink that no fault is reasonably to be attributed 
to her in respect of that manoeuvre. Their con
clusion is that the collision between the Kjobenhavn 
and the brig must be taken for the purposes of this 
suit to have been the result of inevitable accident.

I t  then appears that the effect of the collision 
was such that the Kjobenhavn was compelled to drop 
her anchor, and that she could not, in the state in 
which she was, have dropped i t  in any other place 
than that where she did anchor. I t  is clear that 
she could not by any means have got to the anchor
age on the south side of the river. I t  further 
appears that the effect of this collision was to 
knock out one of her side lights, to scatter the 
parafine about the deck, to cause considerable 
damage on the bridge and to bring across the 
bridge, so as to interfere with her steering power, a 
considerable portion of the rigging. I t  is also » 
material circumstance with reference to the lights 
that the locker in which the riding light was keP“ 
was stove in, and consequently that no proper 
riding light was forthcoming or capable of being 
put up. These circumstances appear to tbei 
Lordships sufficient to account both for the pla°e
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of anchorage and for the absence of the ordinary S 
riding light, and to relieve the Kjobenhavn from 
any imputation of negligence upon those two 
points.

The question however remains, whether she 
was justified in keeping np her bright mast 
light and omitting to lower i t  to that height above 
the deck, namely, a height not exceeding 20 feet, 
at which, according to Article 7 of the Regu
lations for Preventing Collisions, a riding light 
ought to be carried. Upon that point their 
Lordships have in the course of the argument 
felt considerable doubt. I t  has been said that not 
having the proper riding light she ought to have 
taken away the masthead light altogether, and to 
have put up some globular light, which i t  is sup
posed might have been found in the engine room, 
or the particular globular ligh t which after the 
collision which is the subject of this action, was 
really put up, viz , a lantern ordinarily in use in 
the forecastle. But considering the state of the 
vessel, and the short interval of time which elapsed 
between the two collisions, their Lordships are 
not satisfied that there was time in which that 
lantern, supposing i t  would have answered any 
effectual purpose, or in any degree have affected 
the collision, could have been put up. They there
fore think that negligence cannot be imputed to 
the Kjobenhavn by reason of her omission to 
exhibit that forecastle ligh t before the second col
lision.

I t  is then said that at least she might have 
lowered the masthead light ? but even if  her 
failure to do this be taken to have been an act of 
negligence, which their Lordships, considering all 
the circnmstances of the case, are not satisfied it 
was, the question would remain, whether that 
negligence can be said to have caused or con
tributed to the collision ?

That question necessarily opens the inquiry 
into the conduct of the other vessel. Now the 
Mermaid was coming up the river and had 
gone round the Ovens Buoy at a distance of 
one ship’s length from the buoy, at a very 
high speed, at a speed which has been almost 
admitted in the reply to have been improper. I t  
cannot be taken upon the evidence to have been 
less than eight or nine knots through the water, 
and therefore eleven or twelve miles over the 
ground. Again the conclusion which their Lord- 
ships draw from the evidence is that the look-out 
kept on board the Mermaid was very imperfect. 
There was nothing in the position of the two 
Vessels to prevent the Mermaid, i f  she had kept a 
proper look-out, not merely for the buoy, but for 
fhe vessels ahead of her, from seeing that bright 
masthead light at a considerably greater distauce 
than that at which the witnesses agree she first 
8aw it, namely, half a mile. They cannot then 
miquit the Mermaid, coming at this rate of speed 
upon a vessel with a bright masthead light visible 
above the log about her, of culpable negligence in 
Respect to this collision. But the poinr, imme
diately to be considered is whether the Kjobenhavn, 
by reason of her carrying that bright masthead 
hght was guilty of negligence contributory to the 
Occident. The case of the Mermaid is, that seeing 
^kis masthead light at a distance of half a mile 
a&d half a point on her starboard side, she came 
i? the conclusion that the vessel that carried that 
*4?ht must be under weigh and coming down the 
r iver. She admits that she did not see any side

light. Her master and others on board of her say 
they supposed that the smoke coming from the 
factories, or the mist had obscured those ligh ts; 
but they admit that they saw no side light. In  
those circumstances the master chose to assume 
that the two vessels were meeting end on, and that 
he was acting in obedience to the sailing rules by 
porting her helm.

I t  seems to their Lordships that he was not 
justified in that conclusion, and that he cannot 
be said to have been deceived into executing 
that manoeuvre by merely seeing the bright 
masthead light. The Mermaid had this light 
a little  on her starboard bow, and she saw no 
side ligh ts ; and in these circumstances their 
Lordships are of opinion (and in that opinion they 
are confirmed by their assessors) that her proper 
manoeeuvre, even if those on board of her believed 
that the other vessel was moving down the river, 
was to starboard her helm and to go towards the 
south shore so as to pass in the mid channel 
outside the Kjobenhavn. Not seeing the side 
lights of the ocher vessel, she had no reasonable 
grounds for supposing that that vessel would port 
her helm so as to cross her course and come into 
collision with her. Their Lordships are also in 
formed that according to the ordinary course of 
navigation, a steamer coming down the river would 
keep along the north shore until she came to 
Ovens Buoy, and then, and not until then, would 
stand across the reach.

Therefore i t  cannot be said that either by 
reason of a strict adherence to the sailing 
rules, according to which she would not be 
justified in coming to the conclusion that the 
two vessels were meeting end on unless she saw 
the side lights, or by reason of any general or 
established course of navigation in that part of the 
river, the Mermaid was right in porting her helm. 
And since it is clear that had she starboarded she 
would have gone clear of the Kjobenhavn, i t  
follows that the exhibition of the masthead ligh t 
was notan act of negligence which contributed to 
the collision.

For these reasons their Lordships are of 
opinion that the court below was right in hold
ing that the Mermaid had failed to establish a 
case of negligence contributing to the accident 
against the Kjobenhavn, and that i f  i t  were neces
sary to pronounce any opinion on that point, the 
Mermaid was solely to blame for the collision. 
Their Lordships w ill therefore humbly advise Her 
Majesty to affirm the judgment of the court 
below, and to dismiss this appeal, with costs.

Appeal dismissed and decree affirmed.
Solicitors for the appellants, Cattarns, Jehu, 

and Cattarns.
Proctors for the respondents, Dyke and Stokes.

C O U R T or A P P E A L  I N  C H A N C E R Y ,
R eported  by E . Stew art  R oche a n d H . P eat , Esqra., 

B arristers-a t-Law .

Tuesday, March 3, 1874.
(Before the L o r d  C h a n c e l l o r  (Cairns) and the 

L o r d s  J u s t ic e s .)

A t t o r n e y  G e n e r a l  v . T e r r y .

Navigable river—Obstruction—Injunction. 
Where the owner of a wharf abutting on a navigable 

river drove joiles into the bed of the river, and



218 M ARITIME LAW CASES.

C h a n . ]  A t t o r n e y - G e n e r a l  v . T e r r y . [ C h a n .

thus caused an obstruction which diminished by 
three feet the navigable breadth of the river in the 
front of the wharf, such navigable breadth having 
been sixty feet prior to the erection of the obstruc
tion :

Held (affirming the decision of the Master of the 
Rolls) that this was a substantial interference 
with the free navigation of the river, and that it 
ought to be restrained by injunction, (a)

T h is  was a n  appeal f r o m  a decision of the Master 
of the Rolls.

The hearing in the court below is reported 
ante, p. 174, where the facts of the ease are fu lly 
stated.

The Master of the Rolls having granted an 
injunction, the defendant appealed.

Fischer, Q.O., and O. Beaumont, in supportof the 
appeal, contended that no case of obstruction 
or public nuisance had been established against 
the defendant; no evidence was produced of any 
vessel having been impeded or injured by reason 
of the alleged obstruction. Indeed the works 
erected by the defendant would be a benefit rather 
than a hindrance to the navigation of the river. 
A t all events, on the principle of the maxim “  He 
minimis non curat lex," the obstruction, i f  any, was 
so infinitesimally slight that the court ought not 
to interfere by injunction. They cited

Hale de Portibus Marls, Hargreave’s Law tracts 
p. 85;

Attorney-General v. The Mayor and Corporation of 
Kingston-on-Thames, 12 L. T. Rep. N . S. 665 ; 11 
Jur.' N . S. 596;

Taylor on Evidence, p. 54 ;
Angel on Carriage by Water, p. 200 ;
Rex v. Russell, 6 B. & C. 566 ;
Rex v. Ward, 4 Ad. & E. 384;
Reg v. Randall, Car M . 496;
Attorney-General v. The Sheffield Gas Consumers' 

Company, 3 De G. M. and G. 304;
Riclcett v. Morris, 14 L. T. Rep. N. S. 835 ; L. Rep. 

1 So. App. 47—60 ;
Attorney-General v. The Earl of Lonsdale, 20 L. T. 

Rep. N. S. 64 ; L. Rep. 7. Eq. 377 ;
The Sandwich Haven Improvement and Regulation 

Act, 1847, ss, 12, 37.
Without calling upon
Roxburgh, Q.C., and F. P. C. Hanson, who ap

peared in support of the order of the Master of the 
Rolls,

The L o r d  C h a n c e l l o r  (Cairns).—In  disposing 
of this case I  refer merely to facts as to which 
there is no controversy, and make no reference to 
facts that are in dispute between the parties.

The river Stour is anavigable river, which seems 
to be considerably used, especially by ships trading 
in connection with the town of Sandwich. Its  
navigation was placed in a special manner under the 
guardianship of the Corporation of Sandwich by 
an Act of Parliament passed in  1847, by the 12th 
section of which act the Mayor and Corporation of 
that town are themselves prohibited from con
structing any work in the river witfiout the con
sent of the Admiralty, and by the 37th section the 
water bailiff, an officer of the Corporation, is 
authorised to remove any obstruction. I  refer to 
that Act for the purpose of pointing out that it  
was considered of great public importance to 
preserve navigation of the river Stour unim
peded, and that a special duty devolved upon the 
relators to keep the river free from obstruction. 

The defendant has a private wharf and a ware

house, in  f ro n t  o f w h ich  the re  is a w a y  fo r  horses 
and fo o t passengers, over w h ich  the  p u b lic  had a 
free r ig h t  o f passage, and h ig h  u p  ove r th is  w ay 
the re  is  a p ro je c tin g  h u tch  o r lo f t ,  w h ic h  fo rm s p a r t  
o f th e  de fendan t’s warehouse, fro m  w h ich  the  
de fendan t p u lls  u p  and le ts  dow n goods. B e fo re  th e  
com m encem ent o f the w o rks  com pla ined of, th e re  
had been a ro w  of o ld  p iles in  f ro n t  o f th e  w h a rf, 
w h ich  had been p laced the re  some six teen  years ago, 
perhaps fo r  th e  purpose, on the  one hand, o f p re 
v e n tin g  in ju r y  to  sh ips fro m  th e ir  scrap iD g 
aga inst the r iv e r  bank, and, on th e  o th e r hand, o f  
p ro te c tin g  th e  r iv e r  fro m  in ju r y  w h ich  w o u ld  be 
occasioned b y  sh ips ru b b in g  aga ins t and b r in g 
in g  down the  banks. These o ld  p iles ro tte d  away, 
and  the re  was no d is t in c t evidence before th e  
co u rt w h o  had placed them  th e re ; b u t i t  is  
su ffic ien t to  say th a t  i f  th e y  had occasioned any 
o b s tru c tio n  to  the  n a v ig a tio n  o f th e  r iv e r ,  no r ig h t  
was th e re b y  acqu ired  b y  the  owners o f th e  g ro u n d  
opposite  to  them  to  con tinue  the  o b s tru c tio n .

The defendant, finding that his warehouse was 
sinking, and that he could not place anything in 
the nature of a support upon a public way be
tween the river and his warehouse, had driven 
piles deep into the soil of the river, and erected a 
platform, resting on a tripod, floored over at the 
top and boarded on the front parallel to the bank. 
This projects three feet into the river, and the 
practical effect of i t  is that the defendant has 
provided himself with a wharf three feet in width 
outside his old wharf. He uses this structure in 
the first place for the purpose of supporting his 
warehouse by fixing poles from i t  to the founda
tions of the warehouse ; and he further proposes 
to send a shoot from the hutch up above to the 
floor of the platform erected on the piles, and to 
use this shoot for the purpose of loading and un
loading vessels ranged alongside the platform.

A t this part of its course, the breadth of the river 
Stour for navigable purposes is about sixty 
feet at high water — there is sixty feet of 
navigable space for ships drawing from eight to 
eleven feet of water, the ordinary class of ships 
employed on the river. I  th ink that the evi
dence clearly establishes that prior to the erection 
of this structure a ship drawing not more than 
eight and a half feet of water could at high water 
have ranged close up to the defendant’s wharf and 
have remained close to that wharf, and that ships 
drawing more than eight and a half feet of water 
would probably have grounded. Now, all ships 
that conld have got close up to the old wharf are 
compelled to range up against the new structure, 
three feet fnrther out.

The undoubted effect of this is, whether we 
take the case of ships lying against this new pro
jection, or of ships not lying there at all, that the 
defendant has lessened the navigable breadth ot 
the river by about three feet; in other words, he 
has taken and abstracted three feet out of sixty. 
I t  has been strongly urged that there is no real 
obstruction, and that this court ought not to inter
fere, but I  feel bound to say that this is exactly one 
of those eases in which i t  is proper that such an 
act should be challenged at the very outset by the 
persons appointed to act as conservators of the 
river. In  my opinion, i f  three feet be taken un
challenged at one time, it  is very likely that six 
feet would be taken at another time, and although 
I  cannot say that there might not be an obstruc
tion of such a very trifling  nature that this couft(a) See note (a), antep. 174.
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would not interfere, I  am prepared to hold w ith
out any qualification that this substraetion of three 
feet from the navigable breadth of the river is a 
tangible and substantial interference with the free 
navigation of the river, which ought at' once to 
be challenged by the corporation iu performance 
of the duty, with which they had been entrusted, of 
preserving unimpaired the navigation of the river, 
and ought to be restrained by an injunction of 
this court.

The question of the towing path is out of the 
case; it  crept into the decree per incuriarn. I  
regret that application was not made to the 
Master of the Rolls as to that mistake, but that 
ought not to make any difference iu the order to 
bo now made. The appeal must therefore be dis
missed with costs.

Lord Justice M e l l is h  was of the same opinion, 
This was an indictable nuisance upon wnichajnry, 
properly directed by a judge, would give a verdict. 
The piles were erected in the si ream of a navig
able river where every foot was required for the 
purposes of navigation. There might, indeed, be 
places by the banks of the river where the water 
Was so shallow that i t  was practically of no use 
for navigation, and as to such places that which 
Would otherwise be a nuisance might not be such 
as to make it  the duty of this court to interfere to 
prevent it, but in places which were actually use
ful for navigation there was no difference between 
the obstruction of them and of a highway, I t  was 
ho answer to the bill to say that there was room 
enough left for navigation, and that if  ships were 
navigated with skill and care they would not suffer 
from the obstruction. The public had a right to 
navigate over the whole space of the river. 
Neither was it  any answer to say that the obstruc
tion only occurred at certain states of the tide, 
tnat i t  made no difference to ships drawing eleven 
feet of water, and that in some respects the works 
complained of would be advantageous. The ad
vantage of one person could not be set off against 
the disadvantage of another. I f  this was, in the 
ordinary course of navigation, an obstruction, it  
tras in point of law an indictable nuisance, and 
that being so i t  was the duty of the Court of 
Chancery to restrain it  by injunction

Lord Justice J ames was of the same opinion, 
ffe  only desired to add that where a public body 
^as entrusted with the duty of being conservators 
of a river, i t  was their duty to take proceedings to 
Prevent any obstruction to the navigation of the 
river. This was eminently a case for their 
mterference.

Appeal accordingly dismissed with costs.
Solicitors for the appellants, Lowless, Nelson, 

'tones, and Thomas.
Solicitors for the respondents, Prior, Bigg, 

Church, and Adams,

V.C. BA CO N ’S C O U R T.
-Reported by the  Hon. R o b e r t  B u t l e r  and F . G o u l d , 

Esq., Barristers-at-law .

Feb. 13, 17, and 18, 1874.
C heat W estern  I nsurance  Company v . C u n l if f e . 
1urine insurance—Principal and agent—Negli- 
. Hence—Broker’s allowance—Jurisdiction. 

Ravine ivsurance company, carrying on business 
ln New York, employed 0. as their agent in this 
c°untry,for the purpose of taking risks, and ad-

justing and paying losses, for which he was to 
receive a commission of 5 per cent, upon the 
premiums made in each year. The company also 
effected insurances in this country through 0.

On the 8th Dec, 1865, C. received instructions from 
the company to reinsure fifteen ships upon which 
their lines were full. 0. endeavoured to effect the 
insurances, but in consequence of news of a dis
astrous gale he was unable to do so except at 
exorbitant rates ; he therefore wrote the same day 
to the company, informing them thereof, and 
stating that he left it to the company, i f  they 
deemed it necessary, to insure on their side where 
it could be done at a profit, instead of here, where 
it would have to be done at a loss. After sending 
this letter, 0, made no further attempt to insure 
these ships. Before the company received this 
letter, one of the ships which C. was directed to 
reinsure was wrecked and thereby a loss was in
curred by ilie company:

Held, that C. had not discharged the duty cast upon 
him as the company’s agentto reinsure, by writing 
the above letter, and that he was liable for the loss 
which had been sustained in consequence of his 
neglect to insure as directed, and was not entitled 
to set-off against such loss the amount of the 
premiums which, by not insuring as directed, he 
had saved the company.

Under the “  credit ”  system of conducting marine 
insurance business, which was the system adopted 
by 0., it is customary for the underwriter to allow 
a discount of 12 per cent, to the broker upon the 
settlement of accounts with the broker at the 
end of the year :

Held, that G. was not entitled to retain the discount 
for his own benefit, but must account for the same 
to the company.{a)

T h e  plaintiffs, who were a marine insurance com
pany, carrying on business in  New York, in 1858 
constituted the defendants, - Messrs. John Pick- 
ersgill and Son, their agents, the nature of the 
agency being expressed in certain letters, which, 
as far as they were material, were as follows :

The first of these letters, dated the 15th June 
1858, was from Mr. Lathers, the president of the 
plaintiff company, to the defendants, in which he 
stated :

This company, for the purpose of extending its useful
ness, proposes to make some of its policies on oargoes on 
cotton, and other produce destined tor Europe, payable in 
London or Liverpool in caBe of loss or claim, and in such 
caseswill issue printed certifica tes on such risks,adjustable 
and payable there by an agent, to be selected for that 
purpose. The reputation of your house induces me to 
tender the appointment to your good selves, and the object 
of this letter is to ascertain if such an appointment would 
be agreeable to yon, and what compensation you would 
expect for such service. X send yon also a copy of the 
company’s charter containing the last fiscal statement.

In  reply to that letter, the defendants wrote, on 
the 29th June 1858:

We shall have much pleasure in undertaking your 
agency for settling and paying claims, on the usual terms 
say 21 per cent, on the amount paid.

On the 26th July 1858, Mr. Lathers wrote :
Sir,—I  am favoured with yours of the 29th ult.,accepting 

the agency of this company, for the purpose of adjusting 
and paying losses, the compensation to be 21 per cent, on 
the amount actually paid. . . . Perhaps it  would be well 
for you to employ an intelligent clerk, at a moderate 
Balary, and sot apart a special deBk for his use, at the 
expense of the company, as, with your permission,we shall

(a) This decision has since been reversed on appeal.—Ed .
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frequently have reinsurance and other business negotia
tions to make through you. Our Southern Cotton business 
is very large and increasing, and often requires heavy 
reinsurance on cargoes by British vessels, which we can
not always get covered here. We are compelled to take 
these large amounts, as they come under our numerous 
open policies. Indeed, we often have excessive lines from 
East India and other distant parts, falling under open 
policies, whioh cover bankers credits. Is it  practicable 
to get them reinsured with your underwriters ? Could I  
rely upon being able to place from 50 to 100,000 dois, 
through yon at any time, current rates ?

In  answer to that letter the defendants wrote, 
on the 15th Aug. 185S :

We are in receipt of your favour of the 29th ult., 
appointing us agents in this country for the Great 
Western Insurance company. W ith  regard to reinsu
rances, we do not anticipate any great difficulty in effecting 
at Lloyd’s any you may have at the current rates, and 
the conditions usual at that establishment, provided that 
there is nothing very unusual or extraordinary in the 
risk, and that you give us instructions to reinsure as early 
as practicable.

The agency so constituted continued until the 
26th June 1863, when an agreement of that date 
was entered into between the plaintiffs and defen
dants, which, after reciting that the plaintiff com
pany were desirous of appointing agents in this 
country to take risks on their behalf, and to issue 
policies to the parties in respect of the risks so 
taken, and that the defendants had agreed to 
accept such agency, i t  was witnessed that the 
defendants should become and be the exclusive 
agents of the plaintiffs in London, “  for the pur
pose of taking risks upon ships or freights, or upon 
goods,”  &c. ; and the defendants were also to act 
“  as such agents, for the purpose of investigating, 
and settling, and adjusting and paying all claims”  
that might arise upon such policies, and of re
sisting claims which ought not to be paid.

The defendants were to keep proper accounts 
“ of all moneys received for premiums of insurance, 
and of all moneys paid and disbursed by them in 
respect of the settlement of any claims upon poli
cies issued by them,”  and interest was to be 
allowed upon the balances from time to time in 
their hands. In  the absence of written instruc
tions to the contrary, the amount to be taken 
upon any one ship was to be left to the discretion 
of the defendants.

The defendants were to receive as remuneration 
“ for conducting the business as such agents,”  a 
commission of 5í. per cent, upon the premiums made 
in each year, tobe calculated upon the premiums, 
after deducting therefrom the discount to be allowed 
to the assured, and the usual brokerage of hi. per 
cent, allowed to the broker; but in the event of any 
premium being lost, the commission upon such pre
mium was to be calculated upon the net amount, 
after deducting the brokerage and discount that 
would have been allowed had such premiums been 
duly paid at maturity. These commissions were to 
include alR charges for settling, adjusting, and 
paying losses, averages, or returns on policies is
sued in London or Liverpool.

On the 24th Nov. 1865, the plaintiffs wrote 
the defendants a letter which, so far as was ma
terial, was as follows : “  Annexed, please find a 
list of vessels from Gulf ports upon which we are 
already full, and should you have taken any risks 
upon any of them you w ill please reinsure.”  The 
defendants received this letter on the 8th Dec., 
at which time they had taken risks upon fifteen of 
the vessels named in this list, amongst them bemg 
the Roger A. Heim, upon which they had taken a

risk of 35001. The defendants sent one of their 
clerks, a Mr. Bullen, to Lloyd’s for the purpose of 
effecting the reinsurances, but in consequence of 
advices of a most disastrous havoc among shipping, 
caused by a tremendous gale on the American 
coast, which advices produced a sort of panic, it  
was, as the defendants alleged, impossible to in
sure, except at most exorbitant rates. The de
fendants accordingly wrote the same day to the 
plaintiffs (being the day on which the American 
mail left London), stating :

In  consequence of the recent numerous and heavy 
losses on cotton in the Gulf, there is almost^a panio 
amongst many of the underwriters on this side, and 
therefore we could not reinsure as you wish, except at 
extraordinary (and what we consider excessive) rates, if  
then, especially as some of the vessels sailed about the 
time of the hurricane in October, and are about due.̂  We 
therefore think it  better to enclose you herein a list of 
the vessels not arrived by which we have taken lines, 
and leave you, if you deem it  necessary, to effect reinsu
rance on your side. I f  we remember rightly yon stated, 
when here, that these risks were freely taken in New 
York at 1) per cent., which will enable you to reinsure 
at a considerable profit, whereas we should have to do 
so at a loss.

This letter was received by the plaintiffs on the 
21st Dec. In  the meantime, on the 19th Dec., the 
Roger A. Heim stranded at Mobile, whereby the 
risk taken by the defendants on behalf of the 
plaintiffs was converted into a loss of 35001.

The plaintiffs contended that the order to re
insure, contained in their letter of the 24th Nov., 
was peremptory, and ought to have been effected 
at any rate of insurance which would have been 
obtained for the time being, and they denied that 
there was any such panic as described in the de
fendants’ letter, and they now sought to make the 
defendants liable for the loss they had sustained 
in consequence of the defendants having omitted 
to reinsure the Roger A. Heim, in pursuance of 
their instructions.

Another question raised in the suit was, whether 
the defendants were entitled to retain for their 
own benefit, in addition to the regular 5 per cent, 
brokerage on premiums, a discount or allowance 
of 12 per cent., allowed by the underwriters to 
brokers upon the sum paid to the underwriters as 
the balance owing to them upon the settlement of 
accounts at the commencement of each year.

I t  appeared that i t  was the custom for under
writers, when the insurance business was con
ducted on the “  credit ”  system, which was the 
system adopted by the defendants, to make this 
allowance to the brokers as an inducement to them 
to bring a profitable class of business. The plain
tiffs contended that the defendants were their 
agents for the purpose of reinsuring, and that, as 
such, they could not accept a gratuity, but must 
account to the plaintiffs for the amount of dis
count they had received.

For the defence, it  was submitted that the mat 
ters in dispute were properly subjects for pro- 
ceedings at law. That the defendants were jus ti
fied, in the exercise of their discretion, in refraining 
from effecting any reinsurance at the ruinous rates 
at which alone, if at all, such reinsurances could 
have been effected, especially as the plaintiffs had. 
previously informed them that they could reinsure 
these risks very chiefly on their own side, bat 
that if  they were liable for the loss upon the 
Boger A. Heim, they ought to be allowed to set
off against such loss the amount of the premiums
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which, by not reinsuring as directed, they had 
saved to the plaintiffs.

As to the discount, they denied that they were 
the plaintiffs’ agents for the purpose of reinsuring, 
and alleged that they simply executed the plain
tiffs ’ orders for reinsurance upon the same terms 
ob they did those of other persons who employed 
them as brokers, and that, therefore, they were 
entitled to the customary brokers’ allowances for 
their own benefit.

Kay, Q.C., Benjamin, Q O. (of the Common Law 
Bar), and Marten, Q.C. for tho plaintiffs.—As to 
the jurisdiction of the court, we refer to

Makepeace v. Rogers, 12 L. T. Rep. N. S. 12; on app. 
221; 4 De G. J. & S. 649 ;

Southampton Dock Company v, Southampton Pier 
and Harbour Board, 23 L. T. Rep. N. S. 698 ; L. 
Rep. 11 Eq. 254 ; 26 L. T . Rep. N. S. 828 ; L. Rep. 
14 Eq. 595.

The defendants were our agents for the purpose of 
effecting insurances. They were in a fiduciary 
position, and could not accept a gratuity. They 
must, therefore, account to U3 for the discount 
Which they have received :

Turnbull v. Garden, 20 L. T . Rep. N . S. 218 ; 28L.J., 
N. S. 331, C h.;

Queen of Spain v. Parr, 21 L. T . Rep. N. S. 555 ; 39 
L. J., N . S., 73, C h .;

Ritchie v. Couper, 28 Beav. 344.
As to the defendants’ liability for not reinsuring, 
they were our agents for hire and reward ; there 
Was an express contract, and the duty cast upon 
them by the contract was an absolute duty to effect 
aninsurance, and not merely a mandat am: (Turpin 
v- Billon, 5 Man. & Gr. 455, 470.) Even an insu
rance broker is liable, ä fortiori an agent would be. 
This is a case of breach of trust, and, therefore, 
the trustee cannot set-off against the loss the 
amount that has been saved by his disobedience 
and breach of trust.

John Pearson, Q.C. and Millar, for the de
fendants.—There is nothing to justify the alle
gation in the b ill that the accounts are compli
cated or in dispute ; the only questions in dispute 
are questions which could be more properly tried 
a? a ju ry  in an action at law : (Moxon v. Bright 
20 L. T. Rep. N. S. 961; L. Rep. 4 Ch. 292.) As 
regards re-insuring, we acted as brokers, and not 
as agents ; there is nothing in the agreement about 
re-insurance. We were agents for adjusting and 
Paying losses in London, and for taking risks only, 
and you cannot import anything into the agree
ment which is not there already. The transac- 
f\ons between the broker and underwriter are 
distinct and separate from the transactions be- 
tween tho broker and the assured. This is not a 
question of principal and agent, or of trustee and 
cestui que trust, but two transactions separate and 
hstinct. The practice as to these transactions is 

5 * y  clearly stated by Blackburn, J., in Xenos v. 
Wickham (14 0. B., N. S., 460.) The discount 
Showed is a discount upon the balance of accounts 
etween the underwriter and the broker in re
peat of all his clients, and not a discount upon 
,ny particular premium. W ith respect to the 
A e8ed negligence, an agent must use the same 
■scretion and diligence for his principals as he 

in°Û  ^°r  fiimeelf. I f  he finds himself unable to 
Sdre as desired, he must communicate at once 

^ ith  his principals (Oallendar v. Oelrichs, 5 Bing.
e,7 Cas. 58), which is the very thing we did, and 

in TlnS! written, we could not afterwards reinsure 
■London; if we did, and the ships came in safe,

the plaintiffs would have been justified in refusing 
to pay the premiums. The agreement states that 
we are to exercise our discretion, and there waB 
nothing in  the plaintiffs’ letter directing us to re
insure which took that discretion away and ren
dered i t  imperative upon us to insure at any price. 
If, however, the court is of opinion that we are 
liable for the loss occasioned by our not insuring 
as directed, then in estimating the damages, the 
amount saved by the same act of negligence must 
be taken into consideration.

The V ic e -C h anc ello r  said:—The b ill in this 
suit is filed by the Great Western Insurance Com
pany against Messrs. Cunliffe, praying that an 
account may be taken between them, and praying 
relief upon certain matters specifically mentioned 
in the bill. The defendants admit the existence of a 
kind of agency, but say that the particular agency 
alleged by the b ill in respect of which one portion 
of the relief is sought, and the matters which 
might have been the subject of account between 
them and the plaintiffs might and ought to have 
been the subject of an action at law, and that a 
court of equity is not the proper forum for deciding 
such disputes. I t  becomes, therefore, absolutely 
necessary to consider the nature of such agency as 
was constituted.

Now the plaintiffs are an insurance com
pany carrying on business in marine insurance 
at New York. A  portion of that business 
was and is transacted in  this country, and for 
the purpose of that business it  was and is in 
dispensably necessary that the plaintiffs should 
have agents in this country, persons to carry out 
their business, which consisted of making such 
payments as the plaintiffs might have to make 
upon policies of insurance granted by them pay
able in England, and for issuing policies in Eng
land, and for effecting reinsurances on risks 
which they had undertaken. And that that is the 
object w ith which the agency was constituted 
seems clear, not only from the nature of the case, 
but from the evidence which has been adduced, 
and the admissions and statements on both sides. 
The agency undertaken by the defendants is ex
pressed in certain letters which were referred to in 
the course of the proceedings. [The Vice-Chan
cellor having read the portions of the four first let
ters set out ante, continued:] Now, upon the basis 
of those letters the agency is constituted, and it  
seems to me impossible not to say, after reading 
those letters, and having regard to the subsequent 
transactions between the parties, that an agency, 
in the fu ll sense of the term—an agency for con
ducting in this country that business in which the 
plaintiffs were engaged, but which they could not 
conduct—was constituted and was undertaken by 
the defendants.

I t  seems to me impossible, in the face of the 
evidence, as well as from the transactions be
tween the parties as they are stated and ad
mitted, to doubt that the defendants did under
take from the beginning the business of reinsu
rance, as well as whatever other business might be 
committed to them by their correspondents in 
New York, and that i t  is a mistake to call them 
brokers. I t  has been convenient for the defen
dants in their argument to refer to cases and to 
conduct the argument as i f  the defendants were 
insurance brokers. They are not, that I  know of, 
properly called by that name in any instance. 
They are not brokers; they are described in the
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b ill as being merchants ; they are addressed as 
merchants ; they admit in their answer that they 
are merchants, and in the character of merchants, 
acting as agents for persons in a foreign country, 
but in their name and on their behalf, they effect 
insurances at Lloyd’s, not qua brokers; they are 
not, as Mr. M illar read to me from the case which 
he cited last, agents both for the underwriters and 
the persons insuring; i t  is a mistake altogether, a 
fallacy, which I  th ink has pervaded the greater 
part of the argument I  have listened to on behalf 
of the defendants—to treat these defendants as 
ever having been in any sense insurance brokers. 
I f  the company at New York had been resident in 
this country, and had desired to rein sure, they would 
have gone to Lloyd’s and have effected the reinsu
rances—they would want no broker. Brokers may 
be usefully employed in a variety of transactions 
relating to insurances and reinsurances; but a 
shippingbrokeror an insurance broker has no place 
in  the case I  am considering here. I t  is, in  short, 
an agency in its fu ll terms; it  is doing by a hand 
here that which the company in America was not 
able to do for itse lf; i t  is done for the company, 
and in a sense by the company.

Now the bill states that, besides the agreement 
or engagement, whatever i t  may be called, consti
tuted by the letters and by the course of dealing, 
there was another agreement entered into between 
the parties, and that is stated in the bill, and de
scribed by the b ill as being an extension of the 
business ; and i t  is admitted in terms by the an
swer to have been entered into for the purpose of 
extending the sphere of operations ; but i t  is im 
possible to read that and to suppose that i t  was 
intended to qualify or diminish the authority which 
had been given in the firat instance—extend it, no 
doubt i t  does, and prescribes other terms, but i t  
does not in the slightest degree diminish, detract 
from, or qualify the nature of the agreement or the 
duties which each party owed the other having 
entered into that arrangement. That is the agree
ment of 1863. These are the only documents which 
i t  seems necessary to refer to, because upon them 
the agency was constituted. That agency con
tinued under those agreements until sometime in 
A p ril 1868, when the agency was resigned.

Before that time came, questions had arisen 
between the plaintiffs and the defendant^, and 
the principal question which then and now 
subsists between them, I  mean in point of 
amount, though not the chief in point of principle, 
was occasioned by the stranding of one of several 
ships which the plaintiffs had instructed the 
defendants, as agents, to reinsure for them. 
By a letter, dated the 24th Nov. 1865, the plain
tiffs instructed the defendants, as their agents, 
to reinsure certain ships. That letter is in very 
clear and explicit terms, and is beyond the possi
b ility  of misconstruction, regard being had to the 
nature of the business which the plaintiffs had 
conducted through their agents up to that time. 
[The Vice-Chancellor read the letter as set out, 
ante, and continued:] Accompanying that letter 
is a long list of vessels, among which is the Roger 
A. Heim. That letter was received in London 
about mid-day on the 8th Deo.; between one and 
two o’clock on the same day the defendants in 
structed their clerk, Mr. Bullen, to go to Lloyd’s 
and effect the insurances, according to the instruc
tions they had received from their principals. 
Mr. Bullen, i t  appears, discharged that duty by

[V.C. B.

going and offering a lis t of the vessels, and having 
devoted about two hours of that day in endeavour
ing to effect the reinsurances, and having failed to 
effect them, nothing more whatever was done to 
fu lfil the instructions. Then by the post of that day 
the defendants wrote to their principals in America, 
apprising them that the insurance had not been 
effected.

I  admit, as indeed the cases which were cited 
yesterday decide, that an agent, if he declines to 
exercise his power to execute the orders of his 
principals, may properly refuse to do so, but that 
cannot be without qualification ; he may do so 
provided he does not break the contract between 
them, so that he does not frustato the expectation 
of his principals. I f  he were living in the next 
street he might go and knock at his door and say, 
“  I  will have nothing to do with your reinsurance 
but i f  he is dealing with a principal, at the dis
tance of about twelve or fourteen days’ post, i t  is 
not sufficient. Surely i t  would be utterly opposed 
to all common sense and justice to say that he 
could w r:,e on the 8th Dec. in London a letter, 
which by no possibility can come into the hands of 
his principals in less than twelve days, saying, “  I  
refuse to execute your order, and suggest to you, 
as you once said you could insure in New York 
for 30s., that you had better do so.”  I  do not say 
that, consistently with the cases which were re
ferred to, an agent is not at liberty to decline to 
perform the direction of his principal, but I  say 
that, having constituted himself an agent for such 
a purpose as this, the duty of reinsuring was, in 
the first instance, cast upon him, and that he could 
not get rid of that obligation unless he put his 
principal in the same position as that in which he 
was when that commission was given to h im ; and 
i f  he does it under circumstances which make it 
impossible for the principal to reinsure, then I  say 
he fails in his duty as agent.

[The Vice-Chancellor here read the letter of the 
8th Dec. 1865, set out ante, and continued :] That 
letter being dispatched on the 8th Dec., on the 
19th Dec. the Roger A. Heim—a, ship at Mobile 
when the directions were given—stranded in or 
near the part of Mobile, and thereby a loss was in
curred at 3500Z.

Now, one of the questions in  the cause is. 
whether there was such neglect on the part of 
the defendants as justified the plaintiffs in seek
ing to be reimbursed for the consequence of that 
neglect. I t  may be, if that was the only transac
tion between the parties, the only subject of 
difference between them, a bill in equity would not 
lie for the purpose, but in the relations which ex
isted between this principal and this agent, I  can
not take out of the transactions between them any 
particular topic or any particular article, and say, 
because that is in its nature separate, that there
fore it  cannot be included in the prayer for relief 
which is sought by this bill. I f  I  could, the same 
might be said of every particular item in  every 
account; you might take out a particular thin? 
and say, “  that is no part of the account, that is 
the purchase of goods, not advances of cash,”  sod 
so on, and a variety of such like excuses might be 
made. I f  it  is, as I  th ink i t  is, a part of the duty 
of the agent to reinsure the ship upon that letter 
which he received ; and if the reinsurance forme“  
any part of the general agency, i t  must be covere 
by the general agency accounts, and is to be taken 
into consideration when those accounts are settle“

G r e at  W estern  I n surance  C o m pany  v . C u n l if f e .
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The cases which were referred to do not in the 
slightest degree touch this principle. The case of 
Turpinv.Bilton (ubi sup.), was a case in which a man 
had employed a broker, not an agent in any other 
sense, to effect an insurance for him, and he had 
done it  in such a clumsy way, so negligently, as 
that the assured could not bring an action against 
the insurance company, therefore he brought his 
action against the broker for his neglect to put 
him in the position which he ought to have been 
put in, and he succeeded in that action. The de
cision in the case was plain and distinct, and 
founded upon principles which no one can question 
for a moment. The other case which was referred 
to I  have already mentioned, that which does jus
tify  an agent, upon certain conditions, in refusing 
to execute the commission of his principals. That 
does not apply to this case.

The reasons suggested for not re-insuring are, a 
storm which happened in the Gulf of Mexico, which 
i t  is said prevented the possibility, after the receipt 
of the American mail upon that day, of any reinsu
rance being then effected, “ exceptat mostexorbitant 
rates of premium.”  The agents in this country had 
nothing to do with exorbitant rates of premium; 
they were ordered to reinsure, and from the evi
dence, showing the manner in which the defendants 
bad previously conducted reinsurance business, i t  
is clear that they considered themselves bound to 
reinsure. I  have not heard a suggestion why, on 
the 9th or 10th Dec., or some subsequent time, 
efforts were not made to reinsure these vessels, and 
the evidence satisfies me that i f  the dnty under
taken by the agents had been properly discharged 
no such loss as that of which the plaintiff com
plains, coaid by possibility have happened.

Well then, the agency being constituted, the in
ductions being complete, the duty is castuponthe 
defendants to show why they did not comply with 
them. In  my opinion they have totally failed to do 
so, and they have failed by suggesting excuses which 
are not true in fact, as I  must say, upon the 
evidence. They have failed to do so, by writing a 
letter, which could be of no use for the purpose of 
the business in which t)ie principals and agents 
y'ere concerned, until after the loss had taken place, 
h think, therefore, upon the principles not only of 
the cases that have been referred to and other 
Cases, but upon the commonest principles of justice 
and honesty, the defendants have occasioned this 
loss by neglecting their duty as agents, and that 
they are liable to make it  good. Prom the time 
’’then the agency began, the plaintiffs had their 
agents, bound to conduct their business prudently, 
Properly, and above all faithfully, and they find 
<JUt that there are certain things in the accounts 
tyhich they are entitled to complain of and they 
h-e the b ill for an account, and I  do not know any 
reason why they should not. I  have heard no 
eason. I t  is said, because i t  has been decided in 
he case of a particular agent in a particular in- 
tance, the demand against whom might be settled 
t law, that that course should be taken, that 
erefore there could not be any approach to this 
hrt in any case where the agent is a defaulter, 

f ere t îe principal has a right to have an account 
rorn him. The law is well settled as to th a t: it  is 

j  at a principal has a right to have an account 
r i0®1 bis agent. Of course he takes i t  at his own 

I • A ll that can be expected, or that can reason- 
a y be required from him, is that he should state 

case to satisfy the court that there is some

reason to dispute the accounts that have been ren
dered.

Now as to the question of allowance, that 
goes upon very delicate ground, because nothing 
is better settled in this court than that if  a man is 
an agent—that is, in other words, a trustee—an 
agent in a fiduciary character, i t  is incompetent 
for him to receive a gratuity of any sort or kind. 
That cannot be disputed as a general principle. 
The question is, whether that applies to this par
ticular case. Now what is this case P I  have said, 
this is simply the case of a man who cannot be 
bodily present in this country, but who employs 
another to go in his name and person, and enter 
into certain commercial engagements for him. Gan 
anything be more strictly within the description 
of fiduciary employment than that ? He stipu
lates for his hire, he agrees to the commission he 
shall pay him, and then says, “  Now go in my 
name, in my person, on my account, for my in 
terest—not for your own ; go and do this thing for 
me,”  and the agent goes; and in discharge of that 
duty he stipulates for or receives a benefit for him
self not included in the contract between himself 
and his principal. Is there an instance to be 
referred to where that has been endured in a court 
of equity ? There are plenty of instances to the 
contrary. I f  Mr. Lathers had been here in his 
own person, as president of the society, he would 
have gone to Lloyd’s and would have effected the 
insurance for himself. He did not want a broker. 
There would be no account between them, because 
i f  i t  suited this gentleman in the course of his 
business to have dealings on another footing, well 
and good; he was perfectly competent to do that, 
but he was not competent to take an allowance 
which but for his stipulation, if it  was made at all, 
would have been made for his principal. I f  it  was 
his intention to do so, then the observation of Lord 
Justice James in the case referred to yesterday, ap
plies directly. “  I f  you 'thought that was right, why 
did you not say so, and why did you not state that 
you were taking the allowance ? ”

Then it  is said because this was discovered 
in 1866, and the bill has not been filed until 
1869, there has been acquiescence. One can 
understand that there was not any great dis
position to quarrel or make any great fuss between 
persons who had been so long connected together 
in important transactions of this kind. I  cannot 
th ink that the lapse of time furnishes the least 
reason why the plaintiffs should not, when they 
desired it, have the accounts overhauled and put 
upon the right basis, and made consistent, not 
only with the principles of this court, but with the 
principles of fair dealing between parties. I  can
not think that the lapse of time which occurred 
should preclude them from the right which they 
insist upon ; and, therefore, I  think that the plain
tiffs are entitled to a declaration that this loss 
happened in the course of transactions which can
not be severed from the ordinary agency subsist
ing between the parties; and that they are 
entitled to the relief asked in  that respect, and 
it  must be ascertained what the damage is 
which they have sustained. I  should have been 
very much pleased i f  a ju ry had had to con
sider this, rather than I  should, but the law 
requires me to consider it, and i t  is a position 
from which I  cannot retire.

Tho accounts must be taken as prayed by the 
bill, and in taking those accounts, the defendants
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must be charged with the loss upon the risk taken 
by them on account of the plaintiffs on the ship 
Roger A. Heim, and must also be charged with the 
discount or allowances, and all other benefits 
obtained by them from the underwriters, over 
and above the customary commission of 5 per 
cent.; and the defendants must pay the costs up 
to the hearing.

Solicitors for the plaintiffs, Thomas and Hol- 
lams.

Solicitors for the defendants, Walton, Buhb, and 
Walton.

C O U R T OF E X C H E Q U E R .
Beported by T . W . Sau kd eks  and H . L e ig h , Esqrs., 

Barris ters-a t-Law .

Friday, Feb. 13,1874.
B la n c h e t  v .  P o w ell ’s L l a n t w it  C o llie r ie s  

Co m pany  ( L im it e d ).
Bill of lading—Delivery of less quantity than that 

stated in bill— Whether lump freight payable 
without deduction—French law—18 Sp 19 Viet, 
c. I l l ,  s. 3.

The whole freight named in the bill of lading is 
payable to the shipowner carrying under it, 
although a less quantity of goods than the quantity 
named in the bill of lading be delivered, i f  the 
quantity delivered be no less than the quantity 
received by the shipowner.

By French law the whole freight is payable whether 
the whole quantity named in the bill of lading be 
carried or not, and therefore, in the case of a bill 
of lading executed in France, it is immaterial 
whether or not the shipowner received the whole 
quantity named in the bill of lading.

By 18 If 19 Viet. c. I l l ,  s. 3, “  every bill of lading 
is conclusive evidence of the shipment as against 
the person signing it.”

Semble thatby this statute, the bill of lading is not con
clusive evidence as to the accuracy of measure
ments, and does not estop theperson signing from 
disputing those measurements.

D e m u r r e r  to  a plea, and to  a rep lica tio n .
The declaration stated that one M. A. Parangue 

in  parts beyond the seas at L ’Orient in the 
Bepublic of France delivered to the plaintiff 
certain goods, that is to say a cargo of pitwood to 
be by the plaintiff carried and conveyed in a 
certain ship of the plaintiff’s, from L ’Orient to 
Cardiff, under a certain b ill of lading, dated the 
2nd Jan., a  d . 1873, signed for the same by the 
plaintiff, and there delivered (accidents and 
dangers of the sea excepted), to the holder of the 
said b ill of lading, or his order, he or his said 
assigns paying the plaintiff for freight the sum of 
344s. sterling, and 4i. gratuity to the plaintiff, 
amounting together to 1767. Is . and after the said 
2nd of Jan. 1873, the said M. A. Parangue in
dorsed the said bill of lading to the defendants, 
in order to pass the property in such goods to the 
defendants, and thereupon, and by reason of such 
endorsement, the property in the said goods passed 
to the defendants, and all conditions were fulfilled, 
and all things were done, and happened, and all 
times elapsed necessary to entitle the plaintiff to 
have the said freight and gratuity paid according 
to the said b ill of lading, and to sue the defendants 
for the non-payment thereof. Yet the defendants 
have made default in paying the said freight and 
gratuity.

Pleas—(1.) Except as to so much of the above 
count as related to the carrying and delivery by 
the plaintiff to the defendants of 217 tons of pit- 
wood being a portion of the cargo in the said 
count mentioned, that the b ill of lading was in the 
words and figures following : [The plea then set 
out the bill in French], which is properly rendered 
in the English tongue by the words and figures 
following :

I ,  Blanchet, master of the ship named Christopher 
Columbus, of Granville, being at present at the port of 
L ’Orient in order at the first opportunity to go in the 
direct road to Cardiff, acknowledge to have received and 
stowed on board my ship under the free deck thereof, of 
you, Madame A. Parangue, 256,782 kilogrammes at 1015 
—253,782kos., payable the whole safe and in good con
dition, marked and numbered as in the margin, whioh X 
bind myself to carry and convey in my said ship, perils 
and wrecks of the sea excepted, to the said place of 
Cardiff, and to deliver to the bearer, or his order on his 
paying me for my freight the sum of 3441 BhillingB 
sterling, plus 41. gratuity to the captain, according to 
the uses and customs of the sea, and to hold and 
accomplish this, I  bind myself body and goods with my 
said Bhip, freight and tackle thereof. In  faith of which 
I  have signed three bills of lading of the same tenor, one 
of which being accomplished, the others of no value.

Signed at L ’Orient the 2nd Jan., 1873.
ppon. M. A. Parangue.

E. Parangue.
A. E. B l a n c h e t .

Indorsed.
Received of M. A. Parangue the sum of 241. sterling, 

on account of my freight, including insurance.
L ’Orient, 2nd Jan., 1873.

A. E. B l a n c h e t .
ppon. M . A. Parangue, E. Parangue. 

and that the plaintiff did not carry and deliver to 
the defendants the goods in the said bill of lading 
mentioned, but a proportion of the same only, to 
wit, the quantity of 217 tons, and, except the said 
quantity of 217 tons, the defendants say that the 
plaintiff did not carry the said goods and deliver 
the same to the defendants.

(2.) As to the carrying of the 217 tons, pay
ment into court of 2171. 16s. lOcZ.

Replication—(3.) As to the first plea that the 
plaintiff did carry and deliver to the defendants the 
whole of the said goods, which were delivered to 
him under the said b ill of lading, and which were 
intended to be thereby described, and that the 
said goods so delivered, and whioh are in the said 
b ill of lading described as weighing 256,782 kos.. 
a weight exceeding 217 tons, in fact weighed 217 
tons only, and no more, and that the said weight 
mentioned in the Baid bill of lading was a mere 
misdescription of the goods to be carried inserted in 
the said bill of lading, without fraud or default on 
the part of the plaintiff.

(4) As to the first plea that the bill of lading waä
made at L ’Orient, in the Republic of France, and 
that according to the law of France the whole of 
the said freight was and is payable, notwith
standing that the said part only of the said goods 
waB carried and delivered as in the first plea men
tioned. ,

(5.) Repeating the th ird  replication that tue 
said bill of lading was made at L ’Orient, in the 
Republic of France, and that according to the 
law of France the whole of the said freight was 
and is payable.

Demurrer to the first plea on the ground that > 
does not set out the French law on the subject, 
and affords no answer even by English law.

Demurrer to the th ird  and fifth replications, o  ̂
1 the ground that they do not allege a misrepresen



MARITIME LAW  CASES. 225

Ex.] B id d u l p h  an d  others v. B in g h a m . [Ex.

tation caused wholly by the fraud of the shipper, 
or ol some person under whom the defendants 
claim ; and to the fonrth and fifth that the con
tract set out in the first plea was to be performed 
in England, and that the French law is inappli
cable thereto.

Joinder in demurrer.
i i .  E. Webster for the plaintiff.—The question 

here is whether the defendant is entitled to de
duct some proportion of the freight in respect of 
non-delivery, or whether he must resort to a 
cross-action in  order to obtain any deduction to 
which he may be entitled. I t  is submitted that 
the freight cannot be apportioned upon the record; 
i t  being clear law that if the ship be not fu lly 
laden, the whole of the lump freight is neverthe-

p o a  T O P n t t O l ’ Q m P

The Norway,' 2 Mar. Law Cas. O. S. 17, 168, 254 . 
Brown. & Lush. 226; 12 L. T. Rep. N . S. 57, aff. 
on app. 3 Moore, P.C., N.S., 245 ; 13 L. T. Rep 
N. S. 50;

Robinson v. Knight, ante, p. 19; 28 L. T . Rep. R. S. 
820 ; L. Rep. 8 C. P. 465;

Merchant Shipping Co. v. Armitage, ante, pp. 51, 
185.

[He was then stopped.]
E. Clarice for the defendants.—The just prin

ciple is that an indorsee of a bill of lading is not 
bound to pay the fu ll amount if  the fu ll quantity 
bas not been shipped or carried. The delivery of 
a complete cargo is not a condition precedent to 
the payment of the freight, and what is to be 
looked to is the intention of the parties.

Ritchie v. Atkinson, 10 East, 295;
Gibson v. Sturge, 10 Ex. 662.

“ IF the shipowner fail to carry the goods to 
the destined port the freight is not earned,”  
says Willes, J., in Bakin v. Oxley (2 Mar. Law 
Cas. O. S. 6; 33 L. J. 119, 0. P .; 10 L. T. 
Rep. M. S. 268), and he adds, “  I f  he carry 
Part, but not the whole, no freight is payable 

respect to the part not carried, and freight 
18 payable in respect of the part carried, unless the 
charter-party make the carriage of the whole a 
condition precedent to the earning of any freight 
■y~a case which has not within our experience arisen 
j® practice.”  By 18 & 19 Yict. c. I l l ,  s. 3, (a) the 
bill of lading is made conclusive against the captain 

the amount shipped. The decision in The Nor- 
™ay (ubi sup.) turned upon these words, “  freight 
*cr the use and hire ”  of the vessel, being used in  
*be charter-party. He also cited

Meyer v. Dresser, 2 Mar. Law Cas. O. S. 27 ; 10 L. T. 
Rep. N. S. 268; 33 L. J. 289, C. P.

B ramwell, B.—I th ink that the plaintiff is 
clearly entitled to our judgment in this case. The 
Plea is ambiguous, but the ambiguity is cleared 
!’P by the statement in the third replication, that 
j'be plaintiff delivered all that was delivered to 

I f  this was an action for non-delivery, per-
j  ( j) By 18 & 19 Viot. c. I l l ,  s. 3, “ Every bill of lading 

bhe hands of a consignee or indorsee for valuable 
«^deration representing goods to have been shipped 

. board a vessel shall be conclusive evidence of such 
*Pment as against the master or other person signing 
e same, notwithstanding that such goods or some part 

of* * ° f  ynay not have been so shipped, unless such holder 
tim e kift of lading shall have had actual notice at the 
in f l i v i n g  the same that the goods had not been 

’act laden on board: Provided that the master or 
0j. er person so signing may exonerate himself in respect 

misrepresentation by showing that i t  was caused 
°f thn  ̂ on bis part, and wholly by the fraud

shipper, or of the holder, or some person under 
the holder claims.”

V ol. I I . ,  N.S.

haps the statute 18 & 19 Viet. c. I l l ,  would bind 
the master in respect of the freight, but I  doubt 
extremely whether the statute was intended to be 
conclusive in such a case as this. I f  i t  were nob 
for the th ird  replication, the plea would be a 
defence, and if I  am to say that whether the th ird 
replication be good or not, I  say that i t  is good. 
However that may be, I  think that the fourth 
replication iB clearly good. The original parties 
were bound by the French Law by virtue of the 
contract having been made in France. The fifth 
replication is even better still. [The learned 
judge read the fifth  replication.] The plaintiff 
there shows that he has done that which would 
entitle him but for the statute to recover, and he 
then proceeds to show that the statute does nob 
apply. Very clearly, therefore, the fifth replica
tion is good, clearly the fourth, and I  think also 
the third.

P ig o tt , B .—I  agree. I  w ill not say anything 
about the construction of the statute, except that 
I  agree with what my brother Bramwell has said 
upon that head.

Cleasry, B.—I t  is not easy to arrive at the 
meaning of this plea, but i t  should be read w ith a 
view to what it  abstains from stating as much as 
to what i t  actually states. The effect is, applying 
the established rule of construction of pleadings, 
that an ambiguity is to be construed against the 
person who uses it, that we have an action upon a 
contract by the defendant to pay the plaintiff a 
lump sum for freight. The plaintiff has per
formed his part of the contract, and is therefore 
entitled to the lump sum. The only way to defeat 
his claim, is to apply the statute against him, but 
I  am of opinion that the statute cannot be so 
applied. I f  the contract had been to deliver ten 
horses and ten cows, it  would have been different. 
But the statute does not apply to measurements, 
which vary infinitely from many causes, so that it  
would be quite unreasonable to maintain that the 
captain is estopped from saying that a measure
ment is not accurate. I f  an exaggeration par
taking of the character of fraud could be shown 
i t  would be otherwise.

Judgment for the plaintiff.
Attorneys for the plaintiff, Ingledew, Ince, and 

Greening.
Attorneys for defendants, Gosling, for Luard 

and Sherley, Cardiff.

Friday, Feb. 13, 1874.
B id d u lp h  an d  others v . B in g h a m .

Verbal chartering—No bill of lading—Mate’s receipt 
not conclusive evidence against master of quantity 
shipped.

The plaintiffs having verbally chartered the ship 
of the defendant to carry iron from Glasgow to 
Swansea, the ship was loaded with iron bought 
by the plaintiff from W. and Co. The iron was 
weighed by the agents of W. and Go., to whom 
the male gave a receipt signed by him for 330 
tons, but there was no bill of lading. On delivery 
at Swansea the quantity of iron was discovered 
to be 326J tons only, but the mate deposed, and 
was not contradicted, to the delivery of all that 
had been shipped. The plaintiffs having paid on 
the fu ll amount of 330 tons to W. and Co., who 
refused to repay them the difference, sued the defen
dant for short delivery.

Held that there was no evidence of negligence in the
Q
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defendant, and that i f  there had been, it would 
not be negligence causing loss to the plaintiffs, 
and a County Court judgment in favour of the 
plaintiffs for short delivery reversed.

T h is  was an appeal from the County Court of 
Glamorganshire, upon the following case stated 
by the learned judge of that court.

1. The action was for 211. 7s., on the following 
particulars :
Short delivery of cargo per Jane Bingham,

Scotch pig iron, 3 i tons, at 45s...........  ... ¿620 2 6
Freight paid on above at 7s.............................. 1 4 6

¿621 7 0
2. The plaintiffs chartered the Jane Bingham, 

of which the defendant is owner, to carry a cargo 
of iron from Glasgow to Swansea, at a freight of 
7s. a ton. No charter-party was signed, and the 
agreement was a verbal one.

3. The Jane Bingham thereupon proceeded to 
Glasgow, and was loaded with iron purchased by 
the plaintiffs from Messrs. Watson and Co., of 
that city, at 115s. a ton, free on board. As the 
iron was put on board i t  was weighed by Messrs. 
Connell and Co., who acted as shipping agents to 
Messrs. Watson and Co. The mate of the Jane 
Bingham watched the iron put on board, and 
when the loading of the cargo was completed, 
gave Messrs. Connell and Co. a receipt, of which 
the following is a copy :

Jane Bingham. Received of Connell and Co. 330 tons 
numbers 1 and 3 pig iron, aooonnt of James Watson 
and Company

Georoe Hopkins, mate.
4. The master of the Jane Bingham sailed from 

Glasgow on the evening of the day on which the 
cargo was loaded without, seeing the consignors, 
and there was no bill of lading.

5. The mate’s receipt was forwarded by Messrs. 
Watson and Co. to the plaintiffs, and on the arrival 
of the Jane Bingham at Swansea it  was produced 
to the master, who obtained payment of freight on 
the quantity o£ iron (namely, 330 tons) acknow
ledged in the receipt to have been shipped. The 
plaintiffs thereupon remitted to Watson and Co. 
the price of the quantity so acknowledged to have 
been shipped.

6. The quantity of iron delivered to and received 
by the plaintiffs from the Jane Bingham was sub
sequently found to be 3 | tons less than the quan
tity  acknowledged to have been shipped; but i t  
was admitted by the plaintiffs that about 7cwt. 
of this deficiency was due to an intermixture of 
sand. I t  was stated by the mate and uncontro
verted that he watched all the iron being put on 
board, and that he delivered at Swansea all but 
the dross. On discovering the deficiency of Ba
tons, the plaintiffs applied to Watson and Co. to 
repay the price of, the 31 tons. This Watson and 
Co. declined to do, whereupon this action was 
brought.

7. The learned County Court Judge having de
cided that the plaintiffs were entitled to recover 
from the defendants the amount which they had 
paid to Watson and Co. as the price of 3 tons 
3 cwt. of the 31 tons deficient in quantity (7 cwt. 
being allowed for sand), as well as the sum which 
they had paid to the defendant as freight for that 
quantity.

The question for this court was whether his 
judgment was correct.

Wood Hill, for the appellants, the defendants 
below.—The defendant having delivered all the

iron which was in fact shipped, there was no short 
delivery. The mate’s receipt is only prima facie 
evidence of the quantity of iron shipped, and this 
evidence is rebutted by the uncontroverted evi
dence of the mate that all that was shipped was 
delivered. Ho admitted that the plaintiffs were 
entitled to judgment for the 1Z. 4s. 6d. claimed 
for overpayment of freight.

Arthur Williams, for the respondents, the plain
tiffs below.—The position of the parties has been 
clearly altered by the act of the mate in giving an 
incorrect receipt. [ P ig o t t , B .—Does not the 
statement in paragraph 6 of the case amount to a 
finding against you ?] The Plaintiffs have acted 
upon the receipt, and suffered damage from acting 
upon it.

B k a m w e l l , B .—I  am of opinion that this judg
ment should Btand for the 1Z. 4g. Sd. on account of 
freight, and for nothing more. There is no evi
dence of negligence, and if  there were negligence, 
i t  would not be negligence causing loss to the 
plaintiffs. The receipt was probably given in 
order that the ship might sail away as soon as 
possible, and when the plaintiffs come forward 
to complain of its incorrectness, the answer is 
that they should not have believed it  to be true. 
I f  the plaintiffs have paid more money than was 
due by them upon the faith of the receipt, they 
may recover it, so that no damages are atributable 
to any act of the defendant.

P ig o t t  and C l e a s b y , BB. concurred.
Judgment reversed, quoad the alleged short de

livery, but to stand for 1Z. 4s. 6cZ. No costs.
Attorney for plaintiffs, W. M. Hacon.
Attorneys for defendant: Williamson, Hill, and 

Co. for Field, Swansea.

B A IL  CO URT.
Reported by R. A . K ihglake, Esc[r., Barrister-at-LaW.

Monday, Nov. 24, 1873.
P urkis  v. F lower.

Admiralty jurisdiction of County Court—Collision 
in the body of a county—Ship injured by barge 
Costs.

The Admiralty Court Acts (3 & 4 Viet. c. 65, s. 6>. 
24 Viet. c. 10, s. 7), confer upon the High Court oj 
Admiralty of England over causes of damage 
arising within the body of a county the juris
diction which that court originally possesses over 
such causes arising on the high seas; and the 
jurisdiction given to the County Courts, having 
admiralty jurisdiction over causes of damage, by 
the County Courts Admiralty Jurisdiction Acts 
1868 and 1869 (31 ^32 Viet. c. 71, s. 3, sub sect,
32 Sf 33 Viet. c. 51, s. 4), is as large (where the 
amount claimed does not exceed 300Z.), as tha' 
possessed by the High Court of Admiralty. f

By the County Courts Admiralty Jurisdiction A°' 
1868, sect. 9, i f  any action is brought with°u'■ 
leave of the court in a Superior Court, whic 
might have been brought in a County 
having admiralty jurisdiction, and the plain 
shall not recover a sum exceeding the amount 
which the jurisdiction of the County Court is s, 
the Act limited, he shall notbe entitled to costs, a 
shall be liable to be condemned in costs, ww* 
the judge before whom the case is tried certjj 
for costs. fS

Damage to a ship by a  barge (propelled by 0
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only) would fee within the jurisdiction of the High 
Court of Admiralty i f  it occurred on the high 
seas, and (by the Admiralty Courts Acts) i f  it 
occurred on the tidal river within the body of a 
county ; hence the County Courts having admi
ralty jurisdiction would have jurisdiction over 
such da,mage.

The Sarah (Lush, 549) followed.
A plaintiff proceeding without leave in a Superior 

Court for damages to his ship by a barge (pro
pelled by oars only), talcing judgment by default, 
and having his damages assessed by a sheriff at 
an amount under 3001., is not entitled to his 
costs, (a)

This was a rule calling upon the plaintiff to show 
cause why the master should not be at liberty to 
review his taxation of costs, and disallow the 
plaintiff’s costs, on the ground that the action 
was brought improperly in the Superior Court. 

The facts were briefly as follows:
The plaintiff’s vessel, the Silent, was lying at 

her moorings at Chalk Stones, in the river Thames, 
where the defendant’s barge (propelled by oars 
only), through improper and unskilful handling, 
came into collision with the Silent, and the plain
tif f  in consequence brought an action to recover 
compensation for the injury to his vessel.

The defendant admitted his negligence, and no 
plea being entered, the damages were assessed in 
favour of the plaintiff upon a w rit of inquiry at 
15J. The plaintiff claimed costs, which were 
allowed by the master upon taxation.

Webster obtained the above rule, contending 
that this was a cause over which the Admiralty 
Court would have jurisdiction, that the admiralty 
jurisdiction in claims of damage not exceeding 
3001. was given to certain County Courts by the 
County Courts Admiralty Jurisdiction Acts 1868 
and 1869, and that under the Acts, i f  a plaintiff 
failed to recover in a cause of damage brought in 
a Superior Court a sum exceeding 3001., he was 
not entitled to his costs. (6)

(a) This decision and that of the Sarah ruling that the 
Admiralty Court has jurisdiction over a claim for collision 
9? a Bhip against a barge, and the Malvina (Lush. 493; 
Bro. & Lush. 57 ; 1 Mar. Law Cas. O. S. 218, 341) ruling 
tl>at the court has jurisdiction over a claim by a barge 
against a ship, it  is obvious that any collision occurring 
!n a tidal river between a barge and a ship is within the 
Jurisdiction. These decisions do not in any way conflict 
J '̂th the decision in Everard v. Kendall (3 Mar. Law Cas. 
” • S. 391), where the collision was between two barges. 
u[  that case, however, the judges expressed some opinions 
Which are scarcely consistent with the present decision, 
v hey seem to indicate that for the Admiralty Court to 
nave jurisdiction over a collision, it  must have occurred 
between two ships, that is, two vessels not propelled by 
° ars only. This might have been the case within the 

°dy of a county before the 24 Viet. c. 10, s. 7 (see the 
Mooo Lush. 151; 1 Mar. Law Cas. O. S. 5), but it  cer- 

amly is not so now.—E d .
l fi®  By the County Court Admiralty Jurisdiction Act 
hoc (31 h  32 Viet. c. 71) it  is enacted : Seot. 3. Any 

; °hnty Court having admiralty jurisdiction shall have 
Jurisdiction, and a ll powers and authorities relating 

sreto, to try  and determine, subject and according to 
' ® provisions of this Act, the following causes (in this 
cla' referre(f  to as Admiralty causes). . . .  As to any 
c lni for damage to cargo or damage by collision, any 
c. “Se in which the amount claimed does not exceed 3001.

any person Bhall take in the High Court of 
eeert- ty of England, or in any Superior Court, pro
in a r?**8 which he might, without agreement, have taken 
B o u n t y  Court, exoept by order of the judge of the 
o r®“. Court of Admiralty or of suoh Superior Court, 

ot a County Court having admiralty jurisdic-

W. O. F. Phillimore now showed cause.—Tbe 
collision being within the body of the county, the 
Admiralty Court would have no jurisdiction, 
unless i t  were given by an Act of Parliament 
passed in the present reign. Neither 3 & 4 Yict. 
c. 65, s. 6 (a), nor 24 Viet. c. 10, s. 7 apply to the case. 
“  Damage received by a ship ”  in the first of those 
statutes must mean damage received by a ship 
“  from another ship,”  for at the time i t  was 
passed process in personam was practically obso
lete, and process in rem would have been 
useless except against a ship. In  Everard v. 
Kendall (3 Mar. Law Cas. O. S. 391; L. Rep. 5 
C. P. 428; 22 L. T. Rep. N. S. 408), i t  was 
admitted by Day, arguendo, that there was no 
case to be found where the Court of Admiralty 
has dealt with a case of collision between two 
barges; and there i t  was held, on a motion for a 
w rit of prohibition to the judge of a County Court 
who has assumed to exercise j  urisdiction in a case 
in which two barges had come into collision on 
the river Thames, that the admiralty jurisdiction 
of the County Court in cases of collision was not 
more extensive than that of the High Court of 
Admiralty. As to the second question which is 
whether the County Court can entertain this 
action under its admiralty jurisdiction, the juris
diction was conferred on the County Courts by 
31 & 32 Viet, c 71, and extended by 32 & 33 Viet, 
c. 51. But the County Court has no jurisdiction 
where the Admiralty Court would have none. 
In  The Dowse (3 Mar. Law Cas. O. S. 424; 22 L. T. 
Rep. N. S. 627; L. Rep. 3 Adm -135), “ necessaries.”  
in the County Courts Acts (31 & 32 Viet. c. 71, s. 3, 
sub-sect. 2) was held only to refer to such claims 
as the Admiralty Court had jurisdiction over. 
The Act (32 & 33 Viet. c. 51) should be construed 
as the previous Act, so as to lim it i t  to such 
matters as the Admiralty Court have jurisdiction 
over—and this was decided in Simpson v. Blues 
(ante vol. 1, p. 326 ; 26 L. T. Rep. N. S. 697; 
L. Rep. 7 C. P. 292), Cargo ex Argos and The 
Hewsons (ante vol. 1, pp. 360, 519; L. Rep. 3 Adm. 
568; 27 L. T. Rep. N. S. 64; 28 L. T. Rep. N. S. 77), 
are distinguishable, as they were decided on a 
different section. [ L u s h , J.—The second Act was 
only an extension of the first, which was clearly
tion, and shall not recover a sum exceeding the 
amount to which the jurisdiction of the County 
Court in that admiralty cause is limited by this Act 
. . .  he shall not be entitled to costs, and shall be 
liable to be condemned in costs, unless the judge of the 
High Court of Admiralty, or of a Superior Court before 
whom the cause is tried, shall certify that it was a proper 
admiralty cause to be tried in the High Court of Admi
ralty of England, or in a Superior Court. By the County 
Courts Admiralty Jurisdiction Act Amendment Act 1869 
(32 Sf 33 Viet. c. 51), it is enacted: Sect. 4, The 3rd 
section of the County Courts Admiralty Jurisdiction Act 
1868, shall extend and apply to all claims for damage to 
ships, whether by collision or otherwise, when the amonnt 
claimed does not exceed 300i.

(a) By the 3 and 4Viot.ic. 65, s. 6, it is enacted that the 
High Court of Admiralty shall have jurisdiction to decide 
all claims and demands whatsoever in the nature of 
salvage for services rendered to or damage received by 
any ship or sea going vessel, or in the nature of towags, 
or for necessaries supplied to any foreign ship or sea
going vessel, and to enforce the payment thereof whether 
such ship or vessel may have been within the body of a 
county or upon the high seas, at the time wheD the 
services were rendered or damage received or necessaries 
furnished in respect of which such claim is made. By 
the 24 Viet. c. 10, s. 7, it  is enacted that the High Court 
of Admiralty shall have jurisdiction over any claim for 
damage done by any ship.
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limited in respect of causes of damage at least, 
by the admiralty jurisdiction.]

B. E. Webster in support of the rule.—In  the 
case of the Sarah (1 Lush. 549), the Court of Ad
miralty held that i t  had jurisdiction over a 
barge in a collision on the high seas, independently 
of the present Acts ; and I  rely upon that case, 
and the words of the Act of 3 & 4 Viet. c. 65, s. 6. 
I  also contend that the words in  the second Ad
miralty Act (24 Viet. c. 10), s. 7,”  “  damage done by 
any ship,”  cover all kinds of damage. Indepen
dently of the Admiralty Court, the County Court 
has jurisdiction under the words of the County 
Court Acts. The case of Simpson v. Blues 
(ubi sup.) decided that the County Courts had 
not a jurisdiction which the Court of Admiralty 
never possessed; but that case was subsequently 
fu lly  considered in  the Privy Council, and that 
court refused to follow the decision without 
attempting to distinguish i t : (Garyo ex Argos,
ubi sup.)

L ush , J.—The plain object of the Admiralty 
Court Acts was to give jurisdiction over Acts com
mitted within the body of a county where such 
jurisdiction already existed upon the high seas. I t  
is not necessary to decide this question upon the 
interpretation of the County Courts Acts. I  am 
clearly of opinion, and that opinion is strengthened 
by the case of the Sarah (1 Lush. 549), that the 
Admiralty Court would have had jurisdiction 
under 3 and 4 Viet. c. 65, s. 6.

A r chibald , J.—I  am also of the same opinion. 
The moment it  is shown, as it  is by the case of the 
Sarah, that the Admiralty Court would have had 
common law jurisdiction on the high seas, the 
case is clear, and it  is unnecessary for us to decide 
between the conflicting decisions of the Privy 
Council and the Court of Common Pleas.

Buie absolute.
Attorneys for plaintiff, Dyke and Stokes.
Attorney for defendant, Farnfield.

C O U R T OF A D M IR A L T Y .
Beported by J. P. A spinall, Esq., Barrister-at-Law.

Monday, Feb. 9,1874.
T h e  V i l l a g e  B e l l e .

Charter-party—Demurrage—Exceptions—Civil 
commotion—Onus of proof.

Where a charterer by his charter-party undertakes to 
load a ship within certain givenlay days,“accidents 
or causes occurring beyond the control of the ship
pers or ajfreighters, which may prevent or delay 
her loading or discharging, including civil com
motion, strikes, riots, stoppage of trains, Spc., 
always excepted,” or to pay demurrage, he cannot 
excuse default in loading within the lay days by 
giving evidence of general disturbance and cessa
tion of work in the district about the time; but to 
exempt himself from liability must show a dis
turbing cause, actually preventing the loading of 
the particular ship.

T h is  was an appeal from a decree of the judge of 
the County Court of Glamorganshire, holden at 
Swansea.

The suit was instituted under the 2nd section of 
the County Courts Admiralty Jurisdiction Act 
Amendment Act 1869, by the owner of the Village 
Belle against the charterer of that vessel, to re
cover damages for breach of the charter-party. 
The shipowner claimed demurrage, in respect of

detention of the ship after the lay days had ex
pired, for thirty-nine days. The defence of the 
charterer was, that the default in loading during 
the lay days was excused by the happening of 
certain events excepted by the charter-party in 
favour of the charterer (civil commotion, strikes of 
pitmen and workmen, &c.) A t the time of the 
arrival of the Village Belle at Bilbao, that place 
was threatened by the armed forces of the Carlist 
party in  Spain. The facts of the case w ill be 
found fully set out in the judgment.

The County Court judge held that there was 
evidence of general disturbance and civil com
motion delaying the loading of vessels, and this 
was sufficient to excuse the charterers from the 
performance of their contract. Prom this decree 
the shipowner appealed, (a)

(a) The exact amount of evidence required to establish 
the existence of such a civil commotion as would prevent 
or delay the loading of a particular ship is not easily 
arrived at. The charterers are aware that they have 
great diffio'.lty in obtaining the necessary cargo, and 
that the difficulty is created by the exception named in 
the charter-party, but when they attempt to prove that 
all the sources of supply have been affected by that 
exception, they find i t  almost an impossibility to pro
duce any testimony of a stronger character than of 
general disturbance of trade ; the merchants do not 
altogether abandon their work, but cannot, in face of the 
public panic, carry it  on with their usual rapidity. Still 
this general disturbance affecting particular trades must 
affect tho loading of a particular ship whose cargo is to 
be of goods forming the staple of that trade. The 
difficulty of proof in these oases is so well pointed out 
by the learned County Court judge (Thos. Falconer, 
Esq.) that we give his judgment.

His Honour, after stating the faots, said : “ I t  was 
Btated that the defendant could not have chartered 
the vessel unless he had protected himBelf from the 
probable effect of civil commotions in Spain. Of 
the necessity of such a course there can be no 
doubt. In  countries where educated men influence 
the multitude, and society is protected by legal 
equality—the only equality which in this world can 
be perpetuated or even exist—there is necessarily con
tinued security. Contracts can be made and entered 
into in such countries without reference to any expecta
tion of a disturbance of the ordinary business of life- 
In  Spain, however, revolution succeeds revolution, 
general after general, ecclesiastic after ecclesiastic, 
stimulate to frequent civil strife the desperate and fierce 
passions of an ignorant population. AgainBt the effects 
of such events even private contracts require the pro
tection of exceptional conditions. But in the expression 
of the terms of exceptional conditions, such as ‘ civil 
commotions,’ charter-parties are defective in not declar
ing what shall be reoeived as sufficient evidence of the 
facts connected with such conditions. What, for ex
ample, shall be sufficient evidence of a ‘ civil commo
tion ?’ A claim or demurrage may relate to 501. or loot; 
and the claim, if contested, though perfectly just, may 
involve the expenditure of a very large sum of money to 
sustain it  and an equally large expenditure to oppose 
if  i t  be unjust. A  ‘ civil commotion ’ means much more 
than a local riot. I t  means attacks by force on the 
authority of the government through measures whio 
disturb the ordinary trade or business of a locality or 
district. The occurrence of such an event, from i 
publicity and importance, it  may have been assume , 
would not be disputed. But suppose it  is disputed, se 
what expense may be iucurred ! Witnesses must 
brought from a great distance, and as the knowledge 
each witness can extend only over a limited space ^ 
ground, many witnesses must be summoned. Atone^ 
of a disturbed distriot all may appear to be peace; ^  
another place there may appear to be the activity 
business, and yet what is seen may be only hasty ett 
to preserve what may be threatened with destrncti > 
and in another looality the beasts of burden which m j  
usually be employed to supply a port or city wit 
common articles of trade may be driven off. in e  o
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Wood Hill'lov  the appellant.—To excuse the 
charterer i t  must be shown, not only that there 
was civil commotion, but that i t  prevented the 
loading of the ship during the lay days. This the

of war may fall on one place, and the effect of its 
explosion may shake the whole district. One witness 
might relate little, and several might appear to contra
dict each other when even no real ground of disagree
ment existed. In  the case of the San Roman (ante, 
vol. 1, p. 603), where a ship had been delayed by its 
eaptain at Valparaiso, under the apprehension of being 
captured, the evidence seems to have included reports 
respecting the movements of a vessel of war and news
paper reports, which might have been correct and incor
rect, and the advice of a consul not to sail. The evi
dence of the most justly apprehended danger must 
oftentimes be imperfect. But Burely there would be no 
difficulty to provide in charter-parties that those who 
are the parties to them shall be bound by local official 
statements of facts relating to causes of delay, matters 
of regular turn in loading; the amount of cargo; or 
such other facts as are connected with what are usually 
called ‘ exceptional clauses.’ This could be especially 
done when the evidence relates to events of a public 
character. Commissions to examine witnesses abroad 
are the source of a great money outlay, and the testi
mony of witnesses brought from abroad is frequently 
enormously expensive. I t  is thus that the great diffi
culty in this case arises—What is sufficient evidence of 
' civil commotions ’ disturbing the trade of a port ? 
The plaintiff, through his agents, may know what 
occurred. He should, as a just man, disclose it. He 
may be ignorant, and then it  is the duty of the defen
dant to excuse the non-performance of his contract. 
The seamen on board the Village Belle can tell us little. 
Their knowledge is limited to the business of their own 
yessel, and to what they can imperfectly observe from 
its deck. Neither the master, mate, nor seamen could 
relate what is passing on the not distant mountains 
^hich may interfere with the trade they are engaged in. 
They may know nothing of the injury done to the 
railway leading to Miranda, though they may have heard 
where were the chief quarters of the Carlists. John 
Jones, the mate of the Village Belle, says, ‘ There were 
400 or 500 vessels at Bilboa ; there were lots arrived after 
Us.’ * Hid they get away before you ?’ ‘ Yes—one ; 
®ke loaded before us.’ Surely such an accumulation of 
skips at the end of February and in March, and down to 
Qear the end of April, is strong evidence of great dis
turbance of trade, caused by those political events re
ferred to by the witnesses. The ship Daniel was at 
Bilboa in February, but the master was not able to get 
away till April—though it  was early in April. The pay
ment to him of demurrage is of no importance, as his 
delay might not have been excused by any exception 
contained in his charter-party. The ship Campanile was 
a steamer, and it  is admitted that a preference is given 
to the loading of steamers ; perhaps even 4 regular turn * 
flight permit such a preference. The evidence of Mr. 
Warburton and of vice-consul Tutor, proves a state of 
commotion and disturbance, extending from February to 
April—that is, to the time of the departure of the 
pillage Belle. How, in such a state of affairs, could 
there be order or regularity in the transaction of busi- 
?e®s ? Some merchants of San Nicholas, or persons 
having private wharves, or who were placed in favour- 
a^ e positions on the river, between the first loading- 
Place on the river Nervon to Bilbao, may have loaded 
Jjtesela. ‘ A ll accidents and causes occurring beyond 
the control of the affreighters preventing or delaying 
fading ’ are specified in the exceptional clause as well as 
civil commotions.’ Is there not sufficient evidence of 

^Cheral commotion and disturbance of the trade delaying 
he loading of vessels ? The case of Tendvilsden v. 

r*ardca,stle, heard by me at Cardiff so far back as the 
f ear 1857, has been cited. That case, in its principles, 

a8 been sustained by several decisions of the Superior 
^ourts : (Adams v Royal Mail Steam Packet Company, 

B. J. 33  ̂ c . P.). The charter-party in the Cardiff 
t Z  Pi’cvihed that the freighters should net be held 
A° ke liable for any delay in loading caused by frosts, 

oods, strikes of workmen, or accidents. I  held that a 
anf1' a particular colliery was no defence to the

won, the general market for the purchase of coal not

respondent has failed to establish, having giving 
evidence of general disturbance only, and the onus 
lies entirely upon him.

Clarkson, for the respondent.—There is enough 
evidence to establish the fact that there was such 
a general disturbance in  the Bilbao district as to 
prevent the procuring of the usual quantity of ore. 
I t  is shown that vessels were kept waiting for ore, 
and that the miners were taken away by the 
Carlists. The fair inference from this is, that the 
delay in loading was occasioned by the general dis
turbance. [S ir R. P h i l l im o r e .—You must show, 
not merely that there was a general commotion, 
but a particular disturbance, by which the loading 
of the ship during this time was affected. In  the 
German war cases, I  held that positive evidence 
cf the presence of French men of war must be 
given (a) ; so here evidence of actual prevention 
must,be given.] I t  is clear on the evidence that 
there was not enough ore to onable him to fu lfil 
this stipulation. I f  the charterer had had all the 
ore there was to be got in Bilbao, this exception 
would have applied. Why should i t  not apply 
equally when the deficiency is spread among several 
charterers ?

Wood H ill was not called upon to reply.
Sir R. P h il l im o r e .—This is an appeal from the 

County Court of Glamorganshire, under the pro
visions of the County Courts Admiralty Jurisdic
tion Act 1869 (32 & 33 Yict. c. 51). The action in 
the court below was brought by David Rees, the 
owner of the Village Belle, against the charterer 
of that vessel, W illiam Henry Thomas, of Swansea, 
merchant. The charter-party is dated Swansea, 
9th Dec. 1872, and is made between David Rees 
and William Henry Thomas and Co., as agents for 
the merchant. The charter-party set forth that the 
Village Belle should proceed to Bilbao, and there 
load, from the agents of the freighter, a full and 
complete cargo of iron ore in b u lk ; i t  then pro-, 
ceeds in the usual language, t i l l  i t  comes to a clause 
expressed in these words : “  Eight working days 
to be allowed for loading the said ship at Bilbao, 
and to be discharged in regular turn, and in the 
customary manner, with all such despatch as the 
usage of the portwill permit;”  and here folio wcertain 
excepted perils in favour of the charterers: “ A ll 
accidents and causes occurring beyond the control 
of the shippers or affreighters which may prevent

being affected by the strike. The strike at a particular 
pit did not prevent the obtaining of coal in the ordinary 
course of the coal trade, and now it  is usual to meet such 
a case by a special provision in charter-parties referring 
to the particular pit or pits from which it  is intended to 
procure coal. I f ,  however, vessels are laden in a port 
during the general disturbance of trade from some general 
cause, or during civil commotions, such cases of loading 
are exceptional. The excusing cause is to be a general 
disturbance in the business of the port, caused by civil 
strife. The inference I  draw is that there was a preva
lent general cause of delay, arising from circumstances 
named in the exceptional clause existing up to the time 
the ship was laden, as well as at the time of her arrival. 
There was clearly disturbances in those districts from 
which the customary supply of ore at the port of Bilbao 
came The disturbances were not merely local riots 
which could be suppressed by the ordinary civil power of 
the town, and this was shown by the preparations made 
for the defence of the town of Bilbao itself. Judgment 
for defendant.”  , , .. . ,  . ..

I t  is to be regretted that this question, considering its 
great importance in point of principle, did not go up to 
the Privy Council—Ed .

(a) See tfie San Roman (ante, vol. 1, pp. 347, oUo).—«
E d ,
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or delay her loading or discharging, including civil 
commotion, strikes of any pitmen or workmen, 
riots, frost, floods, stoppage of trains, accidents to 
machinery, &e., always excepted.”  Demurrage (if 
any) was payable at the rate of fourpenco per 
register ton per day.

The vessel arrived at Bilbao on the 23rd Feb. 
On the 26th Feb. the captain gave notice that 
he would be ready to take in cargo on the 
27th. Then for the purpose of loading the cargo 
there were eight working days allowed by the 
charter - party, and these expired on the 6th 
March. .The actual loading did not begin t i l l  the 
7th April, when fifteen tons were put on board for 
stiffening. The loading was continued on the 12th 
April, and was completed on the 16th April, when 
the vessel sailed. The shipowner claims th irty- 
nine days’ demurrage, at id. per register ton per 
day.

I t  cannot be denied—what is really an important 
principle of law in these cases—that the burden of 
proving that the non-compliance with the terms of 
a charter-party similar to the present was occa
sioned by one of the exceptions in favour of the 
charterer therein contained lies upon the charterer, 
that is, upon the respondent in the present case. 
The whole question seems to lie in a very narrow 
compass, and i t  is : Has he produced such adequate 
proof that he is within the exceptions of the above 
clause of the charter-party as w ill reasonably 
satisfy the mind of the court ? What is the proof 
he has produced? He called two persons only, 
although he had abundant opportunity to produce 
other evidence. The cause was instituted on the 
8th June, and heard on the8th Aug. No applica
tion was .made for any adjournment before the 
hearing, but at the hearing, for good and sufficient 
reason I  have no doubt, the case was adjourned 
until November, and this sufficient postponement 
afforded ample opportunity for the introduction 
by the respondent of any further evidence which 
might appear necessary.

Now the plaintiff had produced several witnesses 
who said, in substance, that there were commotions 
and that there was a stoppage of the line of railway 
for four days—but that that stoppage took place 
on the 18th, 19th, 20th, and 21st March, long 
after the time for loading had expired. I t  was 
shown that iron ore was brought down every 
day except those four days. That evidence had 
been produced by the plaintiffs, but i t  must 
not be forgotten that the burden of proof was on 
the defendant, the present respondent. The 
respondent produced a Mr. Warburton, who said 
he was an iron merchant, and in the beginning 
of the year 1873, from January to April, he was at 
Bilbao, as a general manager of the Eva Iron W orks; 
that there were great disturbances in the district 
generally; his mines were near the town, and 
they were affected, although they were under 
more protection than mines in the country; the 
miners absented themselves, and being in fear of 
the Carlists did not work; on the 18th March the 
Carlists cut the Deputation Railway which brings 
ore down from the mines; for four or five days 
the line was cut, and i t  was cut again for a day, 
la te r; he loaded a good many ships at Bilbao 
during the tim e; his ore was from the E va Mines 
close to the town, and was all brought down in 
barges ; the Eva Mines were never stopped during 
this time. No evidence was given why the vessel 
could not have got ore from this mine. The

respondent also called a Mr. Tutor, Spanish Yice- 
Consul, I  presume at some English port, and 
partner of the other witness. Now, this gentle
man says that he was resident at Bilbao during the 
time this ship was there ; that the disturbed state 
of the country interfered with hauling of the ore, 
and that the interruption was such as to make a 
sensible difference in the quantity brought u p ; 
during the time he loaded a good many vessels, and 
but for the disturbances he should, without doubt, 
have loaded more.

Now, does this kind of evidence, so entirely 
general and vague, satisfy the burden of proof and 
show that there was any civil commotion or other 
interruption with the exception, preventing the 
loading of this vessel during the lay days ? The 
learned judge of the court below thought i t  did, 
but I  cannot see the force of his reasoning. I t  is 
admitted that the cases cited by the learned judge 
are not in point, and his reasons are in effect 
summed up at the end of his judgment, where he 
says, “  The excusing cause is to be a general dis
turbance in the business of the port caused by 
civil strife. The inference that I  draw is that 
there was a prevalent general cause of delay, 
arising from circumstances named in the excep
tional clause existing up to the time the ship was 
laden, as well as at the time of her arrival. There 
were clearly disturbances in those districts from 
which the customary supply of ore at the port of 
Bilbao came. The disturbances were not merely 
local riots, which could be suppressed by the ordi
nary civil power of the town, and this was shown 
by the preparation made for the defence of the 
town of Bilbao itself.”

In  my opinion the burden of proof is not satisfied 
by the respondents’ producing, as he has done, 
evidence of general commotion. I t  is not sufficient 
to show that there is a general civil disturbance and 
a stoppage of the railway for a short period. The 
respondent was bound to show that between the 
27th Feb. and the 7th March there was a disturbing 
cause of such a character as would prevent the 
loading of this vessel, that i t  did actually prevent 
the loading, and so brought the respondent within 
the excepted perilB.

The question then narrows itself to this, whether 
such proof has been produced. I  am clearly of 
opinion that the proof is not adequate to show 
that the loading was prevented by the above perils. 
That being my opinion, and having the same 
evidence before me as there was in the court; below, 
I  must, however reluctantly, reverse the sentence 
and pronounce that the plaintiff is entitled to 
thirty-nine days’ demurrage and the costs of this 
appeal.

Appeal allowed, and decree below reversed.
Solicitors for the appellants, Ingledew, Inee, and 

Greening.
Solicitors for respondent, Nelson and Son.

Monday, Feb. 9,1874.
T h e  G l e n g a r r y .

Collision—Launch—Precautions required—Hive* 
Mersey.

I t  is the duty of those who launch a vessel to do so 
with the utmost precaution, and to give such 
notice as is reasonable and sufficient to prevent 
injury happening to other vessels from, the launch,
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and the burden of proving that these things have 
been done lies upon them.

What is reasonable and sufficient notice depends 
upon local circumstances ; the size and breadth of 
the river or waters in whichtlie launch takes place, 
the amount, of shipping, and other like things. 

Where in launching a vessel in a river the usual 
precautions taken in that river have been taken, 
and the usual general notice that the launch was 
about to take place has been given, the persons 
having charge of the launch have performed all 
they are required to do by law, and no specific 
notice of the exact moment of the launch is 
required.

In  the River Mersey to give notice of a launch taking 
place it is customary to have the ship dressed in 
flags for an hour or more before high water (about 
which time the launch takes place) ; to have tugs, 
one at least also dressed in flags, plying about 
some time before the launch in front of the yard 
where the ship is lying ; and there are usually a 
number of small boats lying off ready to pick up 
timber when the ship comes aivay. _

T h is  was a cause of damage instituted by the 
Bridgewater Navigation Company, owners of 
the flats or barges Industry and Atlas, and of 
the cargo lately laden therein, and of the freight 
payable in respect thereof, against the ship 
Glengarry, her tackle, apparel, and furniture, 
and against the owners thereof intervening. The 
petition filed in behalf of the plaintiff was as 
follows :

1. The Industry was a flat plying on the River 
Mersey, of tons register. The Atlas is a flat of

tons register. The Glengarry is an iron ship of 
3000 tons burthen, register 1800.

2. A t about 11.45 a.m. on the 23rd Oct. 1873, the plain - 
tiff’s steam tug Bridgewater left the Morpeth Dock, 
Birkenhead, and proceeded to steam np the River Mersey , 
having a train of four flats in tow over her starboard 
quarter, and a train of five flats in tow over her port 
quarter. The Industry was the second flat in the 
P°rt train, and the Atlas was the second flat in the 
larboard train.

3. The weather was fine and clear, with a light breeze 
from the south-east. The tide was flood, about half an 
hour off high water.

4. When the Bridgewater was about opposite the 
Tranmere Beach and near mid-river, the Glengarry

suddenly launched, stern foremost, from the ship
building yard of Messrs. Royden, on the Liverpool shore, 
and ran at great speed across the river towards the flats 
^hich the Bridgeivater had in tow.

5 The helm of the Bridgewater was at once put 
hard-a-port, and the helms of the flats were also ported. 
When the master of the Bridgewater saw that it  was 
^possible to draw the flats clear of the Glengarry 
he hailed the flatmen to cast off the tow ropes between 
*he first and second flats in each train.

6. This was done at once, but the Glengarry came 
0,1 and Btruck the Industy with great force on the 
Port bow and drove her against the Atlas. The 
industry shortly afterwards sank, in consequence of 
•he injuries she had received in the collision; the 
Atlag also received considerable damage.

7. The said collision was caused wholly by the neg- 
x8enoe and improper conduct of those having the charge 

aild control of the Glengarry.
1 3. They negligently permitted the Glengarry to be 
lunched when her course across the river was not clear. 
« ?• They negligently omitted to give proper and suf- 
a°ient notice or warning of the said launch, 
out r̂ *̂ le r̂ imPr°Perly neglected to keep a good look-

M . They negligently omitted to take proper measures
precautions for controlling, directing or arresting the 

° & e  and speed of the Glengarry.
i-he answer filed on behalf of the owners of the 

W engarry was as follows :

1. The Glengarry is an iron ship of one thousand
eight hundred tons register, and belongs to the Port of 
Liverpool. , ,

2. Previous to the 23rd Oot. last, the Glengarry had 
been building in the defendants’ building yard on the 
Liverpool side of the River Mersey, and i t  had been 
determined to launch her on that day.

3. Accordingly, the necessary preparations were made 
for the launch on that day, the Glengarry had a flag 
flying on each of three poles erected on her deck, and 
two tugs, which had been engaged to take her into 
dock, when launched, and one of which was decorated 
with flags, were manoeuvring off the building yard.

4. About 12.15 p.m., the wind being about S.S.E., a 
gentle breeze, the weather being fine and clear, and the 
tide flood, but slack water in shore, it  being high water 
at 12.24 p.m., those in charge of the launch, having first 
ascertained that the river abreast of the said building 
yard was clear, gave ordqrs to knock away the daggers 
and the Glengarry had begun to move down the ways, 
when the tug Bridgewater, towing a double string of 
flats, eight or nine in number, and altogether about six 
hundred to seven hundred feet in length, was observed 
to the westward of mid river, and in a north-westerly 
direction from the Glengarry, coming up the river 
heading to the southward, so as to cross the course of 
the Glengarry ; she was going at a speed of about four 
knots, and was distant between a quarter and half a mile 
from the Glengarry.

5. I t  was then too late to stop or check the Glengarry, 
and she took the water stern foremost, and as her stern 
got into the flood tide, she made a south-westerly course.

6. Although those on board the Bridgewater, and the 
flats, saw, or might have seen that the Giengarry was 
being launched, they continued their course, and as the 
Bridgewater neared the Glengarry, she appeared very 
much to increase her speed, and although loudly hailed 
by those on board the Glengarry to stop and let go the 
flats, she went on and crossed the course of the Glen- 
garry, taking with her the two headmost flats, but the 
flat Industry, which was next in line astern of the 
leading flats, came into collision with the rudder of the 
Glengarry. The flat Atlas, which had been towing 
abreast of the Industry, did not come into collision with 
the Glengarry, but was damaged by the Industry.

7. Nothing could be done by those on board the Glen
garry to avoid the collision.

8. Proper and sufficient notice and warning was given
by those having charge of the Glengarry, that the launch 
was about to take place, and it  was the duty or those m  
charge of the Bridgewater and the flats to leave the 
course of the launch clear. _ ,

9. Those on board the Bridgewater and the flats 
improperly neglected to keep a proper look-ont.

10. Those on board the Bridgewater and the flats 
improperly neglected to leave the course of the Glengarry

0l l f l  Those on board the Bridgewater and the data 
neglected to keep out o£ the way of the Glengarry.

12. Those on board the Bridgewater improperly neg
lected, before the said collision, to slacken her speed, or 
to stop and reverse, and improperly increased her speed, 
and crossed the course of the Glengarry._

13. Those on board the Bridgewater improperly neg
lected in proper time to port her helm, and to cast oft 
the said flats. . , , ___

14 Those in charge of the Industry and Atlas neg
lected to cast off or out their tow ropes in time to avoid 
the said collision. , ,, , ,, ___

15 The said collision was caused wholly by the neg
ligence or default of those in oharge of the Bridgewater 
and the said flats, and was not caused in any way by 
any negligenee or default on the part of those on board 
or in charge of the Glengarry, and so far as the latter 
are concerned the said collision was an inevitable

^Ifi^Kxcept so far as they are herein admitted, the 
defendants deny the truth of the several allegations in 
the plaintiff’s petition.

The pleadings were thereupon concluded.
The main facts in dispute between the parties 

were first the position in the river of tho Bridge- 
water and the flats, when the Glengarry was 
launched; and secondly the precautions which ibis
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usual to take in the River Mersey when a ship is 
launched.

The plaintiffs produced evidence in support 
of the allegations of their petition. High water 
on that day was about 12.24 p.m. The tug in 
going to the Morpeth Dock, to fetch the flats 
had passed the yard from which the launch was 
afterwards made about an hour before the col
lision, but had seen no flags indicating that a 
launch was about to take place. There was 
nothing however to prevent the crew of tho tug 
seeing Royden’s yard from the inside of Morpeth 
Dock. The master of the tug did not actually see 
the Glengarry until just after he left the Morpeth 
Dock, and then knew she was going to be launched 
about high water, but could not tell the exact time. 
I t  was alleged by him that i t  was usual when there 
was a launch in the river Mersey, not only to dress 
the launch in flags, but to have a steam tug dressed 
in flags in  the middle of the river to warn passing 
vessels of the time when the launch was coming 
off ; i f  he had had this warning he would have 
kept farther over to the westward. The tug and 
flats were as alleged by the plaintiffs about one 
hundred yards to the westward of mid river and 
abreast of Tranmere ferry when the Glengarry 
was launched. Launches always take place about 
high water, but according to the plaintiffs they 
took place any time within an hour before high 
water.

Evidence was given for the defendants in 
support of their answer, and thence i t  appeared 
the usual precautions taken on the Mersey to give 
warning of a launch are that the ship is dressed 
with flags, and has in attendance on her one or 
two tugs, according to her size ; one of these tugs 
is dressed with flags, and manœuvres off and on 
at the entrance to the building yard t i l l  shortly 
before high water, and then prepares to follow the 
launch, which takes place about that time ; small 
boats are also jn attendance to pick up timber as 
the ship comes away. From Mr. Royden’s yard 
launches always took place at about 10 minutes 
before high water, as the yard abutted on to tho 
river, and i t  was consequently necessary to wait 
u n til the tide ceased to flow, in order to avoid 
having the ship twisted on the ways as she took 
the water. There were two tugs in attendance on 
the Glengarry ; one was dressed with flags and 
was up and down the river in front of the yard 
for an hour before the launch ; the Glengarry had 
flags flying for about an hour before the launch 
took place. The pilot in charge of the Glengarry 
alleged, that when the word was given to let go 
the river was clear abreast the yard, but that no 
sooner had the ship begun to move than he saw 
the tug and flats coming up the rive r; i t  was 
then too late to stop the launch. From the time 
the ship left the ways to the time of the collision 
eight minutes elapsed. When the tug and flats 
were first seen from the Glengarry they were about 
opposite Monk’s Ferry. The Glengarry when 
launched went about three quarters of the way 
across the river.

Aspinall, Q.C. (W. G. Gully w ith him) for the 
plaintiff, contended that the general notice that 
there was going to be a launch about the time of 
high water was not sufficient, but that a special 
notice of the approximate time ought to be given 
by means of a tug flying flags in the middle of the 
river, lowering or raising a flag, firing a gun, or 
some such act calculated to attract particular

attention. The defendants have no right to require 
that vessels shall keep out of their way for an 
hour before high water; that is practically to 
block up the navigation of the river for an hour. 
The plaintiffs were using a highway in a proper 
manner, and had the right to suppose it  safe, and 
no negligence can be imputed to them, except upon 
the supposition that they ought to have expected 
the defendants to be negligent. There is evidence 
that there is a custom to give particular notice of 
the approximate time of the launch, and even i f  
the evidence on this point is not very strong, such 
a course is so reasouable that I  submit that this 
court ought to hold that such notice should be 
given.

The Blenheim, 4 Notes of Cases 393 ;
The Vianna, Swab. 405 ;
The United States, 2 Mar. Law Cas. O.S. 166.

The launch might have been delayed if  they had 
had a good look out, or they ought to have given 
the plaintiff notice. The plaintiff had a right to 
go ahead, or receive notice. The defendants saw 
us in time, or ought to have seen us in time, and 
yet let the ship go ; this was negligence on the part 
of the defendants, oven i f  the tug and flats were 
wrong in being where they were :

Davies v. Mann, 10 M. & W . 549.
Myburgh (Butt Q.C. with him) for the defendants. 

—The notices of the launch being those which are 
usual in  the Mersey were sufficient on tho autho
rity  of the cases quoted. There was no reason 
why the tugs and flats should not have kept further 
over to the westward on seeing the flags; the 
Mersey is sufficiently broad for both the launch, 
and the free passage of vessels. There was nothing 
to prevent the tug from waiting in the Morpeth 
Dock t i l l  the launch was over.

Aspinall, Q.C., in reply.
Sir R. P i i il u m o r e .—On the 23 rd Oct., in last year, 

shortly before high water, between twelve and a 
quarter past twelve, ortwenty minutes past twelve, 
in the river Mersey, the Glengarry, which was then 
launched from the Liverpool side of the river, 
went stern foremost into the port bow of the 
Industry, forcing her into the port side of 
the Atlas, they being two out of a number of 
vessels called flats, which were on the port and 
starboard side of a tug called the Bridgewater, 
and the question for the court is who is to blame 
for this collision ? Whether the tug which had 
these flats in tow is to blame, or whether the 
Glengarry, the launch, is to blame, having regard 
to all the circumstances of the case ?

I t  may be almost unnecessary to make any obser
vations on the general law relating to these cases 
of vessels launched, after the fu ll discussions which 
they have undergone in the three cases, to which 
reference has been made, the case of The Blenheim 
(4 N. of 0.393), the case of The Vianna (Swab. 405) 
and the more recent case before the Privy Council 
(The United States, 2 Mar. Law Cas. 0. S. 16b)- 
There is no doubt whatever as to the law which 
has been laid down for a considerable period, aDC* 
always observed in this court—viz. that i t  is the 
duty of those who launch a vessel to do so with 
the utmost precaution, and to give such a notice 
as is reasonable and sufficient to prevent injury, 
happening from that event, and that the burden 
of proof lies on them. There is no doubt at ail 
that those who appear for the launch have the 
obligation cast upon them of showing that i t  took 
place in such circumstances, which ought, w ith
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reasonable precautions on the other side, not to 
have brought her into collision. What is reason
able notice must of course depend very much on 
the facts of these cases, I t  was very well said in 
the case of The Blenheim, “ what is reasonable 
notice depends onlocal circumstances; the breadth 
of the river, the number of vessels passing, and 
other circumstances of that kind. I t  must not be 
a mere general notice of a launch on a particular 
day, the notice must so specify the time of the 
launch, that vessels navigating up and down the 
river may not be damaged or incur danger.”

The first subject which the court must consider 
is whether, according to the evidence in this case, 
there was such reasonable notice as the law 
requires, given by those who launched the Glen
garry ? Now the Glengarry was a very large 
vessel, I  th ink of 3000 tons. She was launched 
from the slip of Mr. lioyden, on the Liverpool 
side of the Mersey, and it appears from a variety 
of evidence, which at this late hour of the evening 
it  is not necessary to go into in detail, that it  is cus
tomary in the river Mersey before a launch takes 
place, that a certain number of flags should be put 
on poles, which are placed where the masts are to 
be—if  it  is a barque or a ship, three poles, a brig 
two poles, a schooner one pole, and so on—but 
that there should be a certain number of flags put 
?n poles in the vessel, as indicating that the vessel 
is about to be launched. I t  appears also that i t  is 
customary to have two steam tugs in attendance 
on the vessel, and for one of the steam tugs to have 
bunting, or flags of various kinds, on it ;  and it 
appears also that i t  is customary to have small 
boats called gigs, pulling about, in order to pick 
dp some of the timber, which would otherwise be 
lost, when the operation of launching takes place. 
A ll these precautions were taken in this instance, 
and it  is not denied, and could not be denied, that 
the proper and usual general notice was given that 
the launch was about to take place. I t  is said 
that a more specific notice was required, aud 
various suggestions were made as to what the 
8pecific notice should be, but no evidence was pro
duced before me at all, that any such specific 
notice is habitually given in cases of this descrip
tion. One witness indeed did say that i t  was 
usual that a tug should be in the mid river, just 
before the vessel is launched, but that witness 
stood almost alone in his opinion, and the pilot 
^ho was produced on behalf of the plaintiffs in 
this case, in  enumerating what precautions were 
necessary to be taken in order that a launch 
should take place in  safety, did not mention that 
jt  was a necessary circumstance that there should 
be a boat in mid-river, but he did recapitulate all 
these precautions, which, as a matter of fact, were 
taken in this case. The yard or slip, from which 
this launch took place, is one in which it  appears 
/ 0.tn the evidence a great number of vessels are 
,b'lt, and I  think the evidence was that a con

siderable number were launched every year. I  
hink Mr. Eoydon, who was examined, said twelve 

0r( th irteen_
Therefore, putting all these circumstances to

gether, I  am of opinion that the principle of the 
aw. to which I  have referred, justifies me in 
8aying that there was not only a general notice, 

dt a sufficient notice according to the, usage of 
,, ? place, that a launch was about to take place at 
i ls time. I t  was known perfectly well that the 

ddch could only take place very near to the time

of high water. Now high water was about twenty- 
four minutes past twelve on this occasion. The col
lision I  th ink took place somewhere about a quarter 
past twelve, and the launch took place about Bix or 
seven minutes after twelve, according to the 
best calculation one can arrive at. I  must 
mention what has made a considerable impression 
on the mind of the court. I t  appears not only 
from the evidence produced on behalf of the 
plaintiffs, but also from that produced on behalf of 
the defendants, especially the evidence of the master 
of the tug Bridgewater, that this vessel, the Glen
garry, stood very high on the ways, and that there 
was nothing to prevent bis seeing i t  from the 
Morpeth Dock, and that in fact he did see i t  from 
there and must have seen that she had her proper 
flags up.

I t  becomes necessary to make some short 
statement w ith regard to the plaintiffs in this 
case the tug and the flats. The Bridgewater 
came out of Morpeth Dock, with I  th ink eight or 
nine flats in tow, so many on her port side, and so 
many on her starboard side. Now, according to 
the statement of the master, before she came out 
of Morpeth Dock, the Glengarry, with the flags indi
cating an approaching launch, was visible to her, 
and she knew, for the reasons which I  have already 
stated, that the launch would take place very nearly 
about high water, and I  admit the proposition 
that was contended for by the counsel for the 
plaintiff in this case, that i t  is not competent to 
those who are about to launch a vessel to block up 
the navigation not only for a day, but any con
siderable period of time. But in this case the 
evidence satisfies the court that the tug must 
have been aware that the launching would take 
place within a very short time of high water—say 
twenty minutes or a quarter of an hour; and that 
being made plain to her when she was within the 
Morpeth Dock, i t  was her duty—as i t  appears to 
the court after consulting with the Elder Brethren 
of the T rin ity  House, who are entirely of the same 
opinion—it  was the duty of the tug when in 
Morpeth Docks, either to wait a quarter of an hour 
or twenty minutes, i f  she thought there was any 
danger to be incurred by the launch ; or i t  was her 
duty when she came out (she had full option to 
choose which course she would take), to have 
ported her helm, and to have kept up on the west 
shore, in which case the collision would not have 
happened. According to the evidence we believe 
that she did not take this course, and indeed it  
seems to be perfectly well proved in the case that 
she came out into mid-channel.

Now what precautions were taken besides those 
general precautions I  have mentioned P What 
precautions were taken by those who were about 
to launch the Glengarry ? Really it  seems every 
precaution that could be required was taken. The 
look-out, so far from being as suggested a bad 
look-out in this case, appears to us to have been of 
a very good description. The pilot says he was 
aft on the ship; there were two steamers in 
attendance, the Ratiler and the Garter, flying 
about for an hour before. Theu the pilot says he 
looked to see i f  the river was clear, he saw three 
flats, and he waited t i l l  they got clear; he looked 
again to see i f  it  was clear, and then he gave the 
order to let go, and when he had given the order to 
let go, Mr. Royden, who was on a stage under the 
bows, performed what I  believe is the usual cere
mony on these occasions of cutting the rope
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himself, and the vessel began to move. After the 
vessel had so began to move the pilot called out, 
“  Hold on,”  or “  stop the launch,”  and i t  has been 
contended that i f  he had discharged his duty 
properly he would have said that before the vessel 
began to move, and before the last rope had been 
cut, but we are not of that opinion at all.

I t  may very well be, as was very ingeniously 
suggested by Mr. Myburgb, that as this tug and 
the flats came out of Morpeth Dock, they came in 
a direct line and did not present themselves, until 
the tug had ported, to the view of the p ilo t; but, 
be that as i t  may, there was no necessity for any 
collision in this case if  the tug had taken the proper 
course of porting to keeping herself along the west 
shore. We believe upon the evidence—there is 
great conflict as there always is in these cases—but 
we believe that the tug when reported had arrived 
a quarter of a mile N.N.W. of Mr. Hoyden’s slip 
in mid channel, and was not as she represents 
herself to have been, off Tranmere Ferry. The 
launch bad to go 800 yards to the place of collision, 
and she was stopped in mid river against the 
barge, into which she ran. In  fact, when the 
whole case comes to be examined, it  resolves 
itself into this, that in our judgment the tug 
steamed right across the path of the launch, and 
that she did nothing but goon fu ll speed, and took 
no measure whatever to avoid the collision in this 
case.

Having arrived at this conclusion, i t  becomes 
unnecessary in my judgment to go into the other 
parts of the case, and I  have no hesitation in pro
nouncing, under the advice that I  have received, 
that the plaintiffs in this case have failed to 
establish the averments in their petition, and that 
I  must reject that petition.

Solicitor for plaintiffs, lsham 11. E. Gill.
Solicitors for defendants, Bateson and Go.

Friday, Feb. 27, 1847.
T h e  J ohn E vans.

Salvage—Bond given lo Receiver of Wreck—Leave 
to proceed in Admiralty Court—Jurisdiction of 
County Court—County Courts’ Admiralty Juris
diction Act 1868 (31 & 32 Viet. c. 71) sect. 3, 9, 
21—Merchant Shipping Act 1854 (17 & 18 Viet, 
c. 104), sect. 468.

As it is a matter of grave doubt whether the County 
Courts having admiralty jurisdiction have power 
to enforce salvage bondsgiven to Receiver of Wrecks 
under the Merchant Shipping Act 1854 (17 8f 18 
Viet. c. 104) sect. 468. the High Court of 
Admiralty will, on the application of a salvor in 
respect of whose services such abondhasbeen given, 
grant leave to proceed in the High Court under the 
County Courts Admiralty Jurisdiction Act 1868 
(31 Sr 32 Viet. c. 71), sect. 9.

Semble, that even where leave is so given to proceed 
in the High Court, that court is not thereby 
precluded from condemning the plaintiff in costs, 
i f  at the hearing of the cause it should appear that 
the cause was improperly instituted in the court. 

T his was an application by the defendants to re
scind an order made by the Judge of the High 
Court of Admiralty, giving leave to institute a suit 
in that court, or to order that the suit should pro
ceed subject to costs in the same way as though 
such order had not been made.

The plaintiffs, who were the owners, master, and

crew of the lugger, Wild Boy, moved the court on 
the previous motion day “  for liberty to institute a 
cause of salvage on behalf of the owners, master, 
and crew of the lugger Wild Boy against the ship 
or vessel John Evans, her cargo and freight, and to 
direct that the bond given to the receiver of wreck 
at Ramsgate in the sum of 6001. in respect of such 
salvage services may be brought into the registry 
of this honourable court.”  In  support of this 
motion, an affidavit was filed stating that salvage 
services had been rendered by the plaintiff to the 
John Evans and her cargo; that a bond had been 
given to the receiver of wreck at Ramsgate in the 
sum of 600(. to secure the payment of compen
sation for such services; that by the Merchant 
Shipping Act 1854 (17 & 18 Viet. c. 104) sect. 
468, power is given to the Admiralty Court to 
adjudicate upon the amount of salvage, and en
force bonds given under the foregoing circum
stances ; and that the County Courts have no 
such power, nor has any other court except the 
Admiralty Court. Upon these facts and allega
tions the Admiralty Court gave leave to in 
stitute the suit. The order was made upon the 
ex parte application of the plaintiff. The defend
ants now moved to rescind the former order, and 
in support of theirmotion filed an affidavit alleging 
that, although a notice of the former motion had 
been served upon the defendant, i t  had come too 
late for them to instruct any one to appear on their 
behalf; that the services were of a very trifling  
character, and deserving of a small reward, and 
that the cause ought to have been brought in  a 
county court. In  reply to this affidavit the 
plaintiff filed another denying the plaintiff’s state
ments of fact, and calling the attention of the court 
to the fact that similar orders had on many 
previous occasions beenmadeby the court although 
opposed by tho owners of the salved property, (a) 
The ship was actually at Monmouth at the com
mencement of the proceedings.

W. G. F. Phillimore for the defendants in 
support of the motion.—The plaintiffs applied 
for leave to proceed hero in order to avoid 
being condemned in costs under sect. 9 of the 
County Court Admiralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71) if thoy should recover a 
less sum than 300Z. The reason alleged for their 
application is that the County Courts cannot enforce 
a salvage bond given under the Merchaut Shipping 
Act 1854 (17 &18 Viet, c. 104) sect. 468, (6) I

(a) Similar orders were made in The Oneiza, The 
Snaresbrook; The Zetland and The Clotho. In  the last 
mentioned case leave was given to proceed in the High 
Court although opposed by the owners of ship, cargo, 
and freight.—Ee .

(b) This section is as follows :—’’ 468. Whenever any 
salvage is due to any person under this Act, the re ce ive r 
shall aot as follows ; (that is to say)

First if  the same is due in respect of services ren
dered in assisting any ship and boat, or in saving the 
lives of persons belonging to the same, or the cargo or 
apparel thereof, -

He shall detain such ship and boat and the cargo ana 
apparel belonging thereto until payment is made, ov 
process has been issued by some competent court for tne 
detention of such ship, boat, cargo, or appareh . . .

But it shall be lawful for tho receiver, if  at any 
time previously to the issue of such process security 
is given to his satisfaction for the amount of sa 
vage due, to release from his oustody any ship, 
boat, cargo, apparel, or wreck so detained by him 
as aforesaid; and in cases where the olaim for sa 
vage exceeds two hundred pounds it  shall be lawiu 

I in England for the High Court of Admiralty of Engl»n •
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submit that there was no need of the order as the 
bond might have been enforced in the county court. 
The County Court Admiralty Jurisdiction Act 
1868, sect. 3, gives County Courts having admiralty 
jurisdiction power to try  “ as to any claim for 
salvage—any cause in which the value of the 
property saved does not exceed one thousand 
pounds, and in which the amount claimed does not 
exceed three hundred pounds.’’ [S ir R. P h il l i- 
Mobe.—Does that Act give a plaintiff an absolute 
right to costs i f  he obtained leave to proceed 
here in the first instance ?] Sect. 9 would 
appear to bear that construction. The plain
tif f  would be entitled to his costs unless the 
court positively ordered him to pay them, and in 
practice this is never done in salvage cases. The 
Merchant Shipping Act 1854, simply provides a 
mode in which salvors can get security for the pay
ment of their claims without detaining the property. 
The receiver is to arrest and take security instead 
of waiting for the warrant of the court, the amount 
of salvage is to be settled afterwards. The taking 
security in this form is only another mode of 
getting bail. The proceeding to recover salvage 
remained the same as i t , was before the Act in 
claims exceeding 2001, the security only being 
changed. The jurisdiction of this court in such 
a case is over a claim of salvage and that juris
diction is transferred by the County Courts Act to 
the County Court. Bonds under the amount of 
200Z. given as security for salvage reward are not 
under the Act within the jurisdiction of any named 
court; s till i t  is to be presumed that some 
court has jurisdiction over them. This court 
has not power over them. I t  must be con
cluded that the justices have power by implication 
to enforce them under sect. 460 of the Merchant 
Shipping Act 1854. Hence a reason can be found 
for the express words, giving jurisdiction over 
bonds over 200Z.; the justices would refuse under 
sect. 460, to entertain a claim where there was a 
bond for a greater amount, and yet in the Admiralty 
Court the plaintiff might be condemned in costs if 
he recovered less than that amount, although he 
Was obliged to introduce bis suit there. This is 
the reason why express power is given to this 
court; but this does not alter the nature of the 
claim which still remains a salvage claim. Other
wise the magistrates, having no express power 
given to them, could not enforce bonds under 200Z. 
I f  these are ordinary salvage claims they are 
transferred to the County Courts where under 300Z. 
I  he bond can be enforced in the County Court in 
whose district the bond is given. The bond is no 
more than bail or security given to an officer of 
the court.

Clarkson for the plaintiffs, contra.—This court is 
the only court which has power to enforce a bond, 
Svven to the receiver of wreck in such a case as this. 
Ibe object of the bond is to release the ship, and

in Ireland for the High Court of Admiralty of Ireland 
and in Scotland for the Court of Session, to determine any 
question that may arise concerning the amount of the 
security to be given or the sufficiency of the securities ;

in a.11 cases where bond or other security is given to 
pno receiver for an amount exceeding two hundred pounds,

shall be lawful for the salvor or for the owner of the 
Property salved or their respective agents, to institute 
Proceedings in such last mentioned courts for the purpose 
ot«having the questions arising between them adj udicated 
upon, and the said oourts may enforce payment of the 
said bond or other security, in the same manner as if 
nail had been given in the said courts.”

to enable her to leave the port where the bond is 
given. Now by the County Courts Admiralty 
Jurisdiction act 1868 (31 & 32 Viet. c. 71) sect. 21, 
proceedings in an admiralty cause in the County 
Court must be commenced “  in the County Court 
having admiralty jurisdiction within the district 
of which the vessel or property to which the cause 
relates is at the commencement of the proceedings,”  
provided that this rule is applicable; which is the 
case here, as the ship is at Monmouth w ithin the 
district of a County Court having admiralty 
jurisdiction. Hence the suit in this case must be 
begun, if  in any County Court, at Monmouth. 
What jurisdiction can the County Court at Mon
mouth have over the receiver at Ramsgate, to 
require him to produce and to enforce a bond given 
there, or pay over a deposit of money ? On the other 
hand the Adm iralty Court has jurisdiction over 
all receivers of wreck, and can compel the bonds or 
deposits to be sent to the registry of this court. 
There is no difficulty as to bonds for amounts 
under 200Z.; the justices on the spot where those 
bonds are given can enforce them. [S ir R. 
P h illim o k e .—I f  the justices have, without express 
words and by implication only, jurisdiction over 
bonds for amounts under 2001, why have not the 
County Courts jurisdiction by implication also 
over bonds for amounts under 3001 P] Because 
the County Courts have no power over receivers of 
wreck out of their own jurisdiction, and could not 
enforce a bond given out of their own circuit, even 
i f  they could within it. [S ir R. P h illim o k e .—The 
County Court Admiralty Jurisdiction Act 1868 
does not prevent me, i f  it  should turn out that this 
suit was improperly instituted in this court, from 
condemning the plaintiff in costs even i f  this order 
stands. The order for leave to proceed is given on an 
eaparfeapplication,and if Ihavegivenitimproperly 
I  am not bound by it, and I  should be at fu ll liberty 
to give no costs or less salvage reward. I t  is a 
question of considerable doubt whether the statutes 
have given jurisdiction over receivers of wreck 
and these bonds in every part of England to the 
County Courts, whilst there is no doubt that this 
court has such jurisdiction. That alone is enough 
to entitle me to give leave to proceed here.]. 
Besides i t  is doubtful whether the County Courts 
can have, under any circumstances, jurisdiction in 
these cases. Their jurisdiction in  causes of 
salvage is in rem or in personam only. This is 
not a proceeding in rem; nor can i t  be strictly 
called a proceeding in personam. I t  is not against 
the owners alone; it  is against the obligee of the 
bond, who may or may not be the owner. The 
general terms of the County Courts Act cannot 
embrace the jurisdiction given by express terms 
to this court by the Merchant Shipping Act. I f  
such a transfer of jurisdiction had been intended, 
the Legislature would at least have effected i t  by 
giving to the County Courts in express terms 
jurisdiction over the receivers within their district.

W. O. F. Phillimore in reply.—There is nothing 
to prevent an agreement being entered into to try  
at Ramsgate, and then the County Court there 
would have jurisdiction over the receiver and the 
bond. The receiver is an officer of the court, and 
would be of any court where the cause was 
instituted, and could be punished for not bringing 
in the bond. This is a cause of salvage, and the 
County Court has clearly jurisdiction in such 
causes.

Sir R, P h illim o k e .— This is a cause of salvage,
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in  which under the provisions of the County Courts 
Admiralty Jurisdiction Act 1868 (31 & 32 Viet, 
c. 71), I  made an order permitting the salvors to 
institute proceedings in this court. An application 
is now made to me by the defendants to rescind 
the order.

The words of the 9th section are: “  I f  any 
person shall take in the High Court of Admiralty, 
or in any superior court proceedings, which 
he might without agreement have taken in a 
County Court, except by order of the judge of 
the High Court of Admiralty, and of such superior 
court, or of a County Court having admiralty 
jurisdiction ; and shall not recover asum exceeding 
the amount to which the jurisdiction of the County 
Court in that admiralty cause is limited by this 
Act; and also if any person without agreement 
shall, except by order as aforesaid, take proceed
ings as to salvage in the High Court of Admiralty, 
or any superior Court in respect of property saved, 
the value of which when saved does not exceed 
1000/., he Bhall not be entitled to costs, and shall 
be liable to be condemned in costs, unless the 
judge of the H igh Court of Admiralty, or of a 
superior court before whom the cause is tried or 
heard, shall certify that i t  is a proper admiralty 
cause to be tried in the High Court of Admiralty 
of England, or in a superior court.”

Now I  am of opinion that this section contem
plates proceedings being taken by order of this 
court upon an ex parte application by the plaintiff. 
A t the same time i t  is competent to the other 
parties in the suit to apply to have any order so 
made rescinded; and, moreover, although the sec
tion apparently gives alternative modes of avoiding 
condemnation in costs, the alternatives must be 
taken together, and there is nothing to prevent the 
court—if need be and justice should require it 
for condemning the plaintiffs in costs at the 
hearing, notwithstanding that they may have ob
tained an order of the court to take proceedings 
here, and that the court had refused to rescind 
that order on the application of the defendants.

The grounds asserted in the first instance, why an 
order under the transfer sections should be granted 
in this case, were that there was a salvage claim 
against property valued at 600/., which had been 
placed in the hands of the receiver of wreck at 
Ramsgate; that the receiver, exercising the power 
given to him by the 468th sect, of the Merchant 
Shipping Act 1854 (17 and 18 Viet. c. 104), had 
taken from the owners of the property, in lieu of 
bail, a bond in  the amount of 600/.: that the 
County Court had no jurisdiction to enforce that 
bond, and that i t  was therefore necessary to bring 
the suit in this court.

I  know that there are no reported cases to be 
found with respect to the practice of the court on 
this point, but I  remember that in many cases 
orders for proceedings to be taken here have been 
made by the court where applications have been 
based upon the same grounds as upon the present 
occasion, namely, that neither the County Courts 
Admiralty Jurisdiction Act 1868 (31 & 32 Viet. c. 
71), nor in the County Courts Admiralty Juris
diction Act Amendment Act 1869 (32 & 33 Viet,
o. 51) are there any express words giving to 
County Courts jurisdiction over bonds, or any 
power to enforce them, or to compel the receiver 
to deliver up the bonds or security he may have 
received from salvors, under the powers given to 
him by the Merchant Shipping Act 1854. I t  is

clear that this court has no original jurisdiction, 
or power over bonds given to a receiver of wreck, 
and that i t  was thought necessary to confer this 
power by express words; and accordingly the 
Merchant Shipping Act 1854, sect. 468, having 
given salvors the right to institute proceedings in 
this court, where the claim for salvage exceeds 200/., 
gives the power to the court to enforce the bonds 
in these words :—“  and the said courts may enforce 
the payment of the said bond or other security, 
in the same manner as if  bail had been given in 
the said courts.”  I t  has been argued that, although 
the County Courts have not acquired jurisdiction; 
in such oases by express words, yet i t  is given by 
necessary implication from the words of the 
County Courts Admiralty Jurisdiction Act 1868, 
sect. 3, which says, “  Any County Court having 
admiralty jurisdiction shall have jurisdiction, 
and all powers and authorities relating thereto, to 
try  and determine, subject and according to the 
provisions of this Act, the following causes (in 
this Act referred to as admiralty causes): (1) As 
to any claim for salvage—any cause in which the 
value of the property salved does not exceed one 
thousand pounds, or in which the amount claimed 
does not exceed three hundred pounds, &o.” I t  has 
been contended that under these words the power 
in question has been sufficiently given to the 
County Courts, having admiralty jurisdiction, 
and i t  has been pointed out that if  this were not 
the case there would be a casus omissus in the 
Merchant Shipping Act, because, i f  express words 
are necessary to confer the jurisdiction, by that Act 
the Justices have no power to enforce these bonds or 
to adjudicate upon salvage disputes, where security 
has been given to the receiver of wreck, even 
though the value of the security is under 200i. _

I t  is undoubtedly true that a great many im 
perfections exist in the County Courts Admiralty 
Jurisdiction Act, and that many difficulties may 
be suggested arising out of the mode in which 
those Acts have been drawn, without accurate 
knowledge of the subjects they were going to affect, 
and it  is at least a matter of grave doubt whether 
the County Courts having admiralty jurisdiction 
would be held to have the jurisdictiou contended 
for. This, however, in my opinion furnishes good 
reason why the proceedings should be commenced 
in this court; moreover, i t  should not be forgotten, 
I  am not thereby prevented in any way from 
visiting the applicant with costs if i t  should 
appear that the suit has been improperly insti
tuted.

1 shall refuse this motion; but I  do not mean 
that my refusal to rescind the order w ill in any 
way bind the hands of the court as to costs or 
prevent it  from condemning the plaintiffs in costs, 
i f  i t  should become necessary to do so by reason 
of the plaintiffs having proceeded in  this court 
when they might have proceeded in an inferior 
court, or otherwise improperly instituted the suit.

As the question in this case is novel, and raised 
in court for the first time, I  shall order the costs 
of the motion to be costs in the cause. ,

Solicitors for the plaintiffs, Lawless, Nelson, and 
J'o'yi6s

Proctors for the defendants, Pritchard and Sons-
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Wednesday, March 4, 1874.
T he C. S. B u tle r ; T he B altic .

Collision—Damage done by salving ship—Bight to 
salvage reward.

Where damage is inflicted upon a ship by another 
engaged in rendering salvage services to the 
former, the Court of Admiralty regards the neg
ligence of the salvor less severely than it does 
the negligence of a vessel wholly unconnected 
with the injured vessel, but will condemn the 
salvor in the damage where he has been guilty 
of gross negligence and want of proper navi
gation.

A salvor whose ship succeeds in bringing an in
jured ship into safety, but in so doing inflicts 
damage upon her by coming into collision through 
negligence and want of proper navigation, which 
are gross but not wilful, is not thereby deprived 
of his right to a reward which has been agreed 
upon between the masters of the respective vessels. 

T hese twocauses were respectively a cause of colli
sion instituted by the owners of the barque Baltic, 
against the steamship C. 8. Butler, and a cause of 
salvage by the owners master and crew of the 
C. S. Butler against the Baltic. The cause of col
lision was instituted in the High Court of Admiralty 
on 8th Dec. 1872. The cause of salvage was 
instituted in the County Court of Hampshire, and 
was on 27th June, 1873, transferred to the High 
Court on the ground that the cause of damage was 
there pending. I t  was agreed between the solicitors 
of the respective parties that pleadings should be 
filed in the damage cause only, and that the two 
suits should be heard at the same time, and upon 
the same evidence, and that if  the court should 
decide that the C. 8. Butler was entitled to salvage 
reward an award in respect of such reward should 
be made for 100Z., the amount agreed upon by the 
respective masters of the two vessels, and costs. 
The facts w ill be found sufficiently stated in the 
pleadings in the damage cause.

The petition filed on behalf of the owners of the 
Baltic against the G. 8. Butler, and against the 
owners of the said steamship, the defendants 
intervening, was as follows :

1. Between 5 p.m. and 6 p.m. on 27th Oct., 1873, the 
Barque Baltic of 458 tons register, laden with a cargo of 
deals, and bound from New Brunswick to H ull, and car
rying a crew of eleven hands was off Beachy Head in the 
English Channel.
.. 2. The Baltic during the previous night had lost her 
jibboom and foreyard, and had suffered other damage by 
collision, and was at snch time proceeding down channel 
on the starboard tack with a view to getting into port to 
repair damages ; she had a signal for a pilot flying.

3. A t such time the above named screw steamship 
C. 8. Butler, which was steaming up channel, turned to 
the northward and came round under the stern of the 
Baltic and on to her starboard quarter, and after some 
hailing between the two vessels the C. 8. Butler again 
Passed the stern of the Baltic and came on to her port 
side.

4. The mate and afterwards the master of the C. 8. 
Butler boarded the Baltic by means of the C. S. Butler's 
boat, and after a good deal of bargaining an arrangement 
was made for the C. 8. Butler to take the Baltic in tow. 
I t  was then between 7 p.m. and 8 p.m., the weather was 
fine and clear, the wind was light from about north to 
north, north-east, and the Baltic was close-hauled on the 
^arboard tack, making about two knots an hour. The 
Baltic Lad her proper regulation green light duly ex
hibited and burning brightly. Her red lamp had been 
carried away, and by arrangement with or at the sugges
tion of the master of the C. 8. Butler a globe lantern 
covered with red bunting was exhibited and burning in 
the port forerigging of the Baltic.

5. The tow rope of the Baltic was got ready, and her 
mainyard was laid aback, and the boat of the steamer, 
having put the master and mate of the C. S. Butler ou 
board their vessel, came back to the Baltic and lay 
alongside her on her port side, aDd those in the boat 
proceeded to coil in her the hauling line of the Baltic.

6. Whilst this was being done the 0. 8. Butler, instead 
of keeping clear of the Bailie, as she could and ought to 
have done, ran against and with her starboard quarter 
struck the Baltic on her port quarter, doing her some 
damage.

7. The C. S. Butler then steamed ahead, and turned 
round and ran against and with her stem struck the 
Baltic a violent blow on the port bow, and did her so 
much damage that she filled with water in a very few 
minutes, and was only saved from sinking by her cargo 
of deals.

8. The C. 8. Butler subsequently took the Baltic in 
tow, and proceeded with her towards the Downs, but the 
master of the Baltic not thinking it  prudent to proceed 
to the Downs, arranged with the master of the C. 8. 
Butler to tow the Baltic to Cowes. On the following 
day, at about noon the two vessels on their way to Cowes 
were just inside the Isle of Wight and the C. 8. Butler 
was towing ahead of the Baltic with two hawsers fast to 
her when one of snch hawsers parted. The C. 8. Butler 
backed astern with a view to the remaining hawser being 
shortened in, but in consequence of the want of care and 
skill of those on board her she with her starboard side 
ran against the bowsprit of the Baltic and broke it, 
and did further damage to the Baltic. The C. 8. Butler 
subsequently towed the Baltic to Cowes.

9. The said collisions between the 0. 8. Butler and the 
Baltic, and the damages and losses consequent, thereon, 
were occasioned by the negligence or want of skill of the 
master or crew of the G. S. Butler.

10. The same collisions were not in any way occasioned 
by any negligence on the part of those on board the 
Baltic.

The answer filed on behalf of the C. 8. Butler, 
the defendants, was as follows :

1. Shortly before G p.m. of 27th Oct., 1873, the screw 
steamship C. S Butler, of the burthen of 510 tons nett 
register, propelled by engines of 80 horse power and 
navigated by William Dodds, her master, and a crew of 
sixteen hands, was about ten miles distant from the 
Owers Light Vessel, which bore about north-north-west 
proceeding in the prosecution of a voyage from South
ampton to Shields in water ballast.

2. The wind at this time was from north-east to north- 
north-east and the weather was fine and clear, the tide 
was flood and approaching high water and of the force of 
about a knot and a half an hour. The C. S. Butler was 
steering east by south half-south, her proper course up 
channel, and she was making about eight knots an hour. 
A good look-out was being kept, and the Admiralty 
regulation lamps were duly exhibited and burning well 
and brightly on board her.

3. Wnilst the C. 8. Butler was so proceeding a flash 
light was seen on board a vessel on the port bow, and 
the same being waved about it  was believed on board the 
C. 8. Butler to he a signal from some vessel requiring 
assistance. The C. 8. Butler then proceeded towards such 
vessel and found her to be the Baltic.

4. The Baltic was then in a damaged condition and 
had had all her yards forward carried away and her 
upper maintopsail yard was broken and hanging down ; 
she had only her foretopmost-staysail and lower main- 
topsail; her mainsail was in the brails, and the clews of it 
were hauled up. She was heading about north-west and 
was making scarcely any headway.

5. The C. S. Butler proceeded to the Baltic, and upon 
getting near her the engines were stopped and she hailed 
the Baltic and inquired if assistance was wanted, and 
was informed that the Baltic required assistance. The 
boat of the C. 8. Butler was thereupon lowered and the 
chief mate went in it to the Baltic, and the master of 
the Baltic then endeavoured to make an agreement with 
such chief mate for the amount to be paid for the services 
required, hut the chief mate of the C. 8. Butler asking
2001., and the master of the Baltic only offering 501., no 
agreement was then come to.

6. The mate of the 0. S. Butler proceeded to leave the 
Baltic,and her master then requested to see the master 
of the 0. 8. Butler, and he afterwards proceeded on board
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the Baltic. The master of the Baltic then again offered
501., bnt the master of the C. 8. Butler refused to take 
less than 1501., and was about leaving the Baltic when 
her master offered 1121. 10s. to have the ship towed to 
the Downs ; this the master of the 0. S. Butler ultimately 
agreed to aocept and went again on board his vessel.

7. The engines of the C. S. Butler were then set on 
slowly ahead and she proceeded on to the port side of 
the Baltic, and the boat of the C. 8. Butler proceeded 
with lines to the Baltic to be made fast to the hawser of 
that vessel. The lines were made fast and the C. 8. Butler 
then lay stopped, and her orew commenced haulinginthe 
towline of the Baltic; owing to the line having been 
improperly secured to the hawser the same slipped off 
just as it  was being got to the taffrail of the C. 8. Butler. 
The hawser then had to be hauled in on board the Baltic, 
and whilst this was being done the G. 8. Butler was 
steamed slowly round the Baltic, and back again to her 
port quarter for the purpose of again getting her hawser.

8. By this time the night had got very dark, and as 
the C. 8. Butler passed under the stern of the Baltic tlie 
mizen-boom of the Baltic which was adrift, came into 
contact with the starboard bulwark of the C. S. Butler. 
After the C. 8. Butler had Bteamed round the Baltic her 
engines were Btopped about 100 feet off the Baltic on her 
port side ; the boat then went with the lines again to the 
Baltic, and to keep the C. 8. Butler in position her 
engines had to be put on ahead and astern slowly. The 
Baltic now and again burned the flash light. Whilst the 
C. S. Butler was thus attempting to get the rope of the 
Baltic, the Baltic fell off from the wind a little, and the 
stem and port bow of the C. 8. Butler struck the port 
bow of the Baltic; the blow was so light that the effect 
of i t  was not felt and the vessels cleared almost imme
diately. The rope was then got on board the 0. S. Butler 
and secured to her sampson post, and she proceeded to 
tow the Baltic for the Downs.

9. After the C. 8. Butler had been towing about half an 
hour the master of the Baltic hailed to the 0. S. Butler 
and wished to be towed to Cowes. The course was 
accordingly changed for Cowes, and both vessels pro
ceeded on such course for about a quarter of an hour, 
and then the rope parted. The 0. 8. Butler, after making 
unsuccessful efforts to get the rope again made fast, 
went under the stern of the Baltic and her master told 
thoBe on board the Baltic that he would lay by the Baltic 
all night, and he did so. During the night some of the 
crew of the Baltic came on board the C. 8. Butler and 
refused to return to their vessel.

10. A t daylight on the following morning the master of 
the C. 8. Butler boarded the Baltic, and the master of 
the Baltic then said that as the distance to Cowes was 
shorter than to the Downs, that he, the master of the 
C. 8. Butler, ought to aeoept 501. for the towage of the 
Baltic; this offer was declined, but the sum of 1001. was 
subsequently agreed upon between the two masters, and 
a written memorandum of agreement to that effect was 
made out by the master of the Baltic in pencil.

11. Atowrope belonging to the C. S. Butleranda small 
warp belonging to the Baltic were then made fast on 
board the Baltic, and at 8 a.m. the C. 8. Butler com
menced towing the Baltic again, and continued to do so 
for about four hours. When the two vessels were 
abreast of Spithead the pilot on board the Baltic 
ordered the towropes to be shortened, and the engines of 
the 0. 8. Butler were accordingly stopped and the ropes 
hauled in and shortened, and then made fast, and in com
mencing to tow the Baltic again the two vessels came 
into collision, the bowsprit of the Baltic coming into 
contact with the starboard Bide of the bridge of the 
C. 8. Butler.

12. The C. 8. Butler afterwards towed the Baltic in 
safety, and arrived in Cowes Roads at about 4 p.m., where 
the Baltic came to anchor.

13. Neither the regulation starboard side light, nor the 
globe light mentioned in the fourth paragraph of the 
petition were exhibited on board the Baltic until after 
the collision in the seventh paragraph of the petition 
mentioned.

14. 'Hie flash light shown from time to time on board 
the Baltic during the time the C. S. Butler was en
deavouring to get the towropes made fast dazzled the 
sight of those on board the C. 8. Butler, and greatly 
embarrassed them in the management of their vessel.

15. The defendants deny that the collisions in the 
petition mentioned were occasioned by any negligence or

want of skill on the part of the master or crew of the
C. S. Butler.

16. The said alleged collisions are attributable to the 
unmanageable condition of the Baltic, and to the diffi
cult nature of the services the C. 8. Butler was called 
upon to render.

17. The said alleged collisions, so far as concerns the 
C. S. Butler, resulted from inevitable accident. The 
said alleged collisions took place under oircumBtances 
which absolve the C. S. Butler from all blame in respect 
theroof.

18. The defendants deny the several allegations in the 
petition, save as appears by this answer.

The pleadings were thereupon concluded.
Butt, Q.C. and Clarkson for the owners of the 

Baltic.—The damage done was the result of gross 
negligence on the part of the master and crew of 
the C. 8. Butler. I t  was their duty as salvors, and 
under their agreement, to perform the service in a 
proper and seamanlike manner, and their neglect 
so to do renders them liable for negligence : (The 
Thetis, L. Rep. 2 Adm. & Ecc. 365 ; 22 L. T. Rep. 
N. S. 272; 3 Mar. Law Cas. O.S. 357.) The 
negligence was of such a gross character that the 
C. 8. Butler has forfeited all claim to salvage.

Milward, Q.C. and It. B. Webster for the owners, 
master and crew of the C. 8. Butler. —There was no 
negligence on the part of the defendants; the 
collisions were the result of the difficulty of the 
service they had agreed to perform. A  salvor 
cannot be held liable for damage done in perform
ing a difficult service in the same way, or with 
the same strictness, as another ship, having no 
such duty to perform, nor is The Thetis (ubi sup.) 
any authority against this proposition. No liability 
for damage done can be imposed upon a salvor 
except in case of gross negligence. A  salvor, who 
brings property into safety, iB not deprived of his 
salvage reward, for services rendered, because he 
has inflicted damage on that property, unless i t  can 
be shown that that inflicting of the damage was 
in the nature of a criminal act, or done wilfully 
for the purpose of increasing the gain.

Butt, Q.C. in reply.
Sir R. P h illim o r e .—Onthenightof the26th Oct. 

a barque called the Baltic of 458 tons register, 
and as i t  fortunately turned out laden with a cargo 
of deals, suffered damage by collision with two 
sailing vessels, which left her without rendering 
any assistance, or revealing their names. On the 
next evening, after receiving this damage, she was 
off Beachy Head, and about six or seven o’clock 
she made signals of distress to the screw steam
ship 0. 8. Butler, which was steaming up channel. 
There is no doubt that the Baltic had received 
considerable damage, and was in  need of assistance, 
but at the same time it  must be remembered that 
she was in no danger of sinking. In  answer to 
her signals of distress the C. 8. Butler came to 
her assistance, but in rendering assistance came 
into collision with her three separate times, and did 
her much damage. This damage I  should observe 
may be said to be the resnlt of negligence of the 
(7. 8. Butler, but there is no suggestion that i t  was 
the result of anything but clumsy navigation 011 
her pa rt; i t  could not be said that the injuries 
were in any way w ilfu lly inflicted with the desigD 
to increase the danger of the Baltic, and so increase 
the value of the salvage service.

Now I  think there is a difference in principl® 
between a collision, which is caused by the .c lum si- 
ness of the salvor, whose assistance is requeste 
and entreated, and carelessness on the part oi
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vessel w h o lly  unconnected w ith  th e  vessel w h ich  
is  in ju re d . A n d  I  do p o t th in k  th a t I  said a n y th in g  
in  th e  Thetis (ubi sup.) a t variance w ith  th a t  pos i
tio n . A t th e  same tim e  th a t o p in io n  o n ly  goes 
th is  le n g th , th a t  th e  c o u rt w i l l  lo o k  w ith  a less 
severe and austere eye a t damage caused b y  the  
u n in te n tio n a l c lum siness o f a sa lvo r whose services 
have been invo ke d  th a n  i t  w ou ld  a t damage done 
b y  a vessel no t so engaged, and n o t in  a n y  way 
connected w ith  th e  in ju re d  vessel.

Therefore the question I  have had to take the 
opinion of the Elder Brethren on is this, whether 
this damage, on all these three occasions, but espe
cially on the second, when the material damage was 
done, can fa irly be excused on the ground of acci
dental mishap, having regard to the size of the 
vessel, and other circumstances, or whether it  does 
show crassa negligentia, as we are in the habit of 
saying, a gross want of proper navigation, in which 
latter event sh9 certainly would, in my judgment, 
although acting as a salvor.be liable for the damage 
she thus caused. We are of opinion, having regard 
to the state of the weather and to the fact that the 
0. 8. Butler was a steamer with fu ll power to 
take whatever course was most expedient, that this 
is a case of negligence of that gross kind which 
entitles the salved vessel to redress and repara
tion ; that the G. S. Butler ought to have brought 
herself parallel, instead of going nearly stem on, 
as she did on the occasion of the Becond collision; 
and also that the other two, though slight in their 
effect, are not to be justified on the principles 
which I  have laid down.

I  then asked the Elder Brethren, whether it  was 
a fair suggestion to make that the burning the 
flare on board the Baltic had any effect in bring
ing about the collision, and the Elder Brethren 
are of opinion that the flare shown by the Baltic in 
no way excused the collision in  this case, and that 
that charge appears to us to have been an after
thought on the part of the G. 8. Butler to furnish 
some excuse for a very gross piece of clumsy navi
gation.

In  the result, the conclusion the court has arrived 
at is, that in the first case, the case of collision, the 
Baltic must recover against the C. 8. Butler, and 
tfle damages must be assessed in  the usual way by 
the Registrar and merchants.

W ith regard to the second case, the cause of 
salvage, I  do not think the negligence was of that 
character which would deprive the G■ S. Butler 
°f her right to salvage reward, and I  am of 
“ Pinion that i t  would be a very harsh and unjusti-1 
Sable proceeding to pronounce that she should 
forfeit her claim. The amount she w ill recover 
*U1 be the amount agreed upon—viz. 1002. The 
costs in the collision cause must be given against 

G. 8. Butler; in the salvage causo against the 
B a lt ic .
„  Solicitors for the Baltic, Stokes, Saunders and 
Stokes.

Solicitor for the C. 8. Butler, Thomas Cooper.

[P r iv . Co.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL

OX APPEAL FROM THE H IG H  COURT OP ADM IRALTY OF 
ENGLAND.

Eeported by J. P. A spiitall, Es<i „  Barrister-at-Law.

March 18, 19, and 20, 1874.
(Present : The Right Hons. James W. C o l v il e , 

Sir B arnes  P eacock , Sir M ontague Sm it h , and 
Sir R obert C o l l ie r .)

T h e  C it y  op Ca m b r id g e .
Collision—Compulsory pilotage—Mersey Docks and 

Harbour Board Act 1858 (21 4' 22 Viet. c. xcii.) 
sects. 138, 139—“  Proceeding to sea ’’—Duties 
and responsibility of a pilot—Ship at anchor— 
Length of chain—Parting cable—Bight to sum
mon pilot to take charge.

Where a ship ready and about to proceed to sea 
leaves one of the Mersey Docks at night in charge 
of a licensed pilot, and casts anchor in the river so 
as to be ready to cross the bar at the mouth of the 
river on the next morning's tide at an earlier hour 
than she could if  she left the dock in the morning, 
the going into and casting anchor in the river 
is a step in the “ proceeding to sea," within 
the meaning of the Mersey Docks and Harbour 
Board Act 1858 (21 Sf 22 Viet. c. xcii.) sect. 139 
and the employment of the pilot is compulsory 
under that section from the time of leaving dock, 
and i f  the ship breaks away from her moorings, 
and damages another vessel through the pilot's 
sole default the owners will not be responsible.

The fact that the pilot becomes entitled under sect. 
138 of the Act to a payment, beyond the amount 
payable for compulsory pilota,ge, of five shillings 
a day for every day save the day on which the 
ship actually leaves the Mersey, does not render 
the pilotage any the less compulsory.

Where a ship in charge of a licensed pilotis anchored 
in pilotage waters, the length of cable at which the 
ship rides is a matter entirely within the province 
of the pilot, and it is his duty, when the ship 
swings to the tide to superintend that manoeuvre, 
and to regulate the helm, and it is negligence on 
his part to go below before the ship is fully swung, 
leaving the helm amidships without orders as to 
its regulation ; and if, through want of length of 
cable and of regulation of the helm, the ship sheers 
and so parts from her anchor in swinging during 
his absence, the pilot will be alone responsible, 
provided that the watch on deck take the right 
manoeuvre to counteract the sheering.

Where a ship at anchor in pilotage waters and in 
charge of a licensed pilot parts her cable, the 
necessity for letting go another anchor is a matter 
within the discretion of the pilot, and the ma
nœuvre should be directed by him: and i f  the 
pilot is below at the time, the officer of the watch 
will be justified before giving any orders to bring 
up the ship in calling the pilot on deck to take 
charge, provided that there be no immediate 
necessity for action, as for instance to prevent a 
collision ivhich is imminent.

T h is  was an appeal from a decree of the learned 
Judge of the High Court of Admiralty of England 
(Sir R. Phillimoro) in a cause of damage lately 
pending in that court brought by the appellants, 
the owners of the ship Birmah, and the owners of 
cargo laden therein, and of the freight payable in 
respect of the said cargo, and the master and crew 
proceeding for their money, clothes, and private
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effects against the steamship, City of Cambridge, 
of which the respondents are owners for the 
recovery of damages in respect of losses sustained 
by the appellants by reason of a collision between 
the Birmah and the City of Cambridge in the 
River Mersey, at about 2.30 a.m. on 27th Feb. 1873. 
The Birmali was at anchor off Egremont Ferry, 
in the River Mersey. The City of Cambridge left 
Morpeth Dock at about 11 p.m. on 26th Feb. in 
charge of a licensed Liverpool pilot on a voyage to 
Calcutta. She was fu lly  equipped and ready for 
sea, but her master and pilot not deeming it 
prudent to cross the bar that night, brought her to 
anchor abreast the Woodside Landing Stage. I t  
was then flood tide. A t about 11.30 p.m. the tide 
turned, and the City of Cambridge began to swing. 
A t 12.25 a m. on the 27th Feb. the cable parted, 
and the City of Cambridge "began to d rift stem 
foremost down the river, and after about two hours 
came into collision w ith the Birmah.

The pleadings and facts w ill be found fu lly 
Rtated in the report of the case in the court below, 
nrite, p. 193; and in the judgment of the Judicial 
Committee.

The main questions in the case were whether the 
pilot of the City of Cambridge was compulsorily 
employed, whether the collision was due to the 
default of the pilot alone, or to the joint default of 
the pilot and crew of the City of Cambridge, and 
whether the Birmah contributed in any way to the 
collision.

Sir R. Phillimore held that the City of Cam
bridge was alone to blame for the collision, but 
that the collision was caused by the default of her 
pilot alone, and hence dismissed the City of 
Cambridge from the suit. (See report of the case 
below).

From this decree the owners of the Birmali, 
her cargo and freight appealed on the following 
grounds: First, because the City of Cambridge was 
not at the time in question in charge of a licensed 
pilot by compulsion of law ; secondly, because the 
City of Cambridge, at the time in question, had not 
proceeded to sea, and was not proceeding to sea 
within the meaning of the 139th section of the 
Mersey Docks and Harbour Act 1858 (21 & 22 
Yict. c. xcii.); thirdly, because the pilot was at the 
time in question employed on board the City of 
Cambridge, under the provisions of sect. 138 of the 
last named A c t; fourthly, because the orders of 
the pilot were not promptly and duly obeyed ; 
fifthly, because the master and crew of the City of 
Cambridge contributed by their neglect and default 
to cause the said collision.

March 18 and 19.— Butt,Q,.C., and W. G. Cully for 
the appellants.—Under the Mersey Docks and 
Harbour Board Act 1858 (21 & 22 Yict. c. xcii.) 
sect. 139, there is no compulsion to take a pilot 
unless a vessel is proceeding to sea. In  this case 
the master of the City of Cambridge had no inten
tion of proceeding to sea that night on leaving 
dock; his avowed intention was to remain an 
anchor in the river for the night. A  vessel could 
only be said to be proceeding to sea when she 
unmoored or weighed anchor for the last time, 
with the intent of going, without stopping, to sea. 
The master, in deciding to anchor in ttie river, 
would have been entitled to dispense with the 
pilot’s services, until he actually left the river, and 
his retention was a purely voluntary act for which 
he paid a voluntary rate under sect. 138 : (Attor
ney-General v. Case, 3 Trice, 302; Rodriguez v.

Melhuish, 10 Ex. 117; 24 L. J. 26, Ex.) Under the 
Merchant Shipping Act 1854, sect. 362, there 
can be no compulsory pilotage for moving a ship 
from one part of a port to another; these sections 
of the local Act evidently carry out that provision. 
The respondents have failed to prove that there 
was an act on the part of their crew contributing 
to the collision. There was a clear want of atten
tion to the helm whilst the ship was sheering; 
secondly, there was negligence on the part of the 
officer in charge, in not letting the starboard 
anchor go at once when the port cable parted, 
and before the pilot came on deck; thirdly, 
there was a failure on the part of the look-out to 
warn the pilot of the position of the Birmah : 
(The Iona, L. Rep. 1 P. C. 426.) The sheering 
in the first instance was the cause of the acci
dent, and in ordinary weather when a vessel sheers 
that goes a long way to establish negligence 
on the part of those in charge. Tho onus of 
showing that the crew did not contribute to the 
collision lies upon the respondents; i t  is not for 
the appel'ants to show negligence on the part of 
any particular person on board the respondents’ 
ship. Although the pilot may have acted wrongly, 
yet the primary negligence of the crew in not 
counteracting the sheer and in not letting go the 
second anchor renders the owners responsible : 
(Scott v. Shepherd, 2 W. Bl. 892.) This negligence 
is not too remote, the acts of the crew before the 
collision must be considered.

Sir John Karslake, Q.C., and Milward, Q.C. (E.G. 
Clarhson with them) for the respondents were 
asked by the court to confine themselves to the 
questions of compulsory pilotate and of neg
ligence of the crew in not letting go the second 
anchor.—The City of Cambridge anchored in the 
river only for the purpose Of enabling her to 
proceed to sea with greater fac ility ; she was fully 
equipped and ready for sea, and her going into the 
river was only a step in proceeding to sea.  ̂ In  
Rodriguez v. Melhuish (24 L. J. 26. Ex.) i t  is in ti
mated that if a ship were fu lly equipped and ready 
for sea, the mere fact of anchoring would not 
render the employment of a pilot the less com
pulsory. I f  the appellants’ contention is right 
there can be no compulsion until the ship gets to 
sea, for not until then is she proceeding to sea in 
their sense. The 139th section really contemplates 
a pilot being taken from the commencement of the 
voyage. I t  cannot be competent to a master to 
refuse a pilot, because he may say that he is going 
to anchor on his way down the river ; if that were 
the case, a master might anchor for the night, 
and because he did not find a pilot immediately m 
the morning, weigh anchor and go over the bar 
without one. Even i f  he had waited for three or 
four days, and had paid the river rate all that tim® 
the pilotage would still be compulsory. Sect, loo 
does not apply only to tho case of a ship at ancboi 
in the river; i t  applies equally to vessels moving 
about in the river. The words " provided that the 
pilot who shall have charge of a vessel ”  seem to 
contemplate this very case, and to meet the pos 
sibility of a pilot compulsorily in charge being 
detained beyond the ordinary time necessary t°l 
taking a ship to sea. In  The Annapolis—2 s 
Johanna Stoll (4 L. T. Rep. N. S. 417 ; Lush. 290; 
1 Mar. Law Oas. O.S. 69) it  was held under » 
similar enactment that the mere payment ot 
voluntary river rate to a pilot who was once no 
pulsorily employed, did not put an end to 11
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compulsion, and that clearly shows that the court 
then considered that the convenience attaching to 
the continuing of the pilot’s services did not 
destroy the compulsory nature of his service ; i t  
was a reasonable thing that he should have extra 
pay, but this was for his benefit, and did not alter 
his position. A  pilot must have been employed at 
some  ̂period, and i f  more convenient to employ 
him in dock he was as much compulsory then as 
at any other time. Now as to the anchor; the 
pilot being cloSe at hand i t  was obviously the duty 
of the officers of the ship to consult him on the 
steps to be taken, and in fact he was on deck 
before any order could have been given by the 
officer in charge. The ship was broadside on to 
the tide, and the anchor could only have been 
dropped on her being straightened in the river.

Butt, Q.C., in reply.
March 20, 1874.—Judgment was delivered by 

Sir M ontague E . Sm it h .— This is a suit brought 
by the owners of the steamship Birmah against 
the owners of the steamship the City of Cambridge 
to recover the damages occasioned by a collision 
between the two ships. The collision was of a 
disastrous character, for the effect of it was that 
the Birmah w ith a valuable cargo was sunk. 
The questions in the appeal relate to the con
struction of certain pilotage clauses in the Mersey 
Docks Consolidation Act, 1858, and to the relative 
duties of the crew and pilot who were on board 
the City of Cambridge.

The facts are that the Birmah, a homeward 
bound vessel, had anchored in the Mersey off 
Egremont. She was lying there at anchor at the 
time of the collision, and no blame is attributable 
to her. The City of Cambridge left the Morpeth 
Dock, on a voyage to Calcutta, at or about 
11 o clock on the night of the 26th February in 
charge of a licensed pilot of Liverpool. She was 
fu lly equipped and prepared for sea. I t  appears 
that the pilot had been hired whilst the vessel was 
¡u the dock to take her out to sea, and he came on 
board and took charge of her before she left the 
dock. I t  had been arranged between the master 
and the pilot that the ship should not cross the bar 
on that night, but should go into the Mersey and 
be anchored there ready to cross the bar on the 
Corning tide, and it  is in  evidence that the state 
of the weather was such that she could not have 
crossed the bar on the following morning’s tide, 
Unless she had been taken out of dock and placed 
fn the Mersey so far on her way. The City of 
Cambridge having been taken out of the dock, 
]Tas brought up opposite Woodside Ferry and was 
there anchored by a single anchor, the port anchor, 
the vessel was swung first to the flood, and then 
0 the ebb tide, but had not been brought to her 

Proper state, end on to the ebb tide, when the 
Pnot left the deck to go to the chart house to lie 

own. Shortly afterwards the vessel took a heavy 
., i;er, the effeot of which was to throw her across 
, e .tide, and the strain upon her anchor broke the 
bam, and the vessel went adrift. There was a
rong wind at this time, and a heavy tide running 

8b^>1’ ant* wind and tide were opposed. The 
bip s anchors and chains were of usual size and
rength. The mate and a proper number of the 

thew were on deck. As soon as the cable parted, 
the Jbbte went to the chart house, which was under 
thni u^fle’ to tell the pilot, who had left directions 
a J he should be called in case any thing went

las- The pilot came at once upon deck and 
T op. I I . ,  N. S.

[Priy. Cd.

finding the state of the ship, and that she was 
drifting broadside down the river, or nearly broad
side, he thought the right course was to put her 
under steam and endeavour to bring her end on 
to the tide. He was not successful in that 
manœuvre, and he afterwards dropped the star
board anchor. That anchor did not hold. Itappears 
to have nipped the ground only, and the pilot in 
that state of things allowed the vessel to d rift down 
the river. Ho had her so far under command, that 
he used the steam power and the helm to avoid 
the various vessels whioh he passed in his down
ward course, but ultimately the vessel drifted 
between the North Star and the Birmah. He 
was able to avoid the North Star, but the vessel 
whilst so drifting was driven against the Birmah 
with such violence that the Birmah was sunk. 
I t  was not disputed upon the argument that the 
collision was due to the negligence of some persons 
on board the City of Cambridge.

There are two questions to be considered in  the 
case : first, whether the employment of the pilot 
before and at the time of the collision was com
pulsory by law, and, secondly, assuming i t  to be 
so, whether the collision was attributable exclu
sively to the want of care or skill of the pilot.

Now i t  is admitted that the pilotage would be 
compulsory in  this case, and that the owners would 
be entitled to the exemption from liability provided 
in  the 388th section of the Merchant Shipping Act, 
i f  the circumstances were such as to bring the case 
within the 139th section of the Mersey Docks Con
solidation Act 1858. That section is i l l  drawn, and the 
construction of it  is by no means free from difficulty. 
But it  is the legislation under which the pilotage 
in the great river Mersey has been conducted for 
many years, and the construction put upon the 
clause has beqn, that when the circumstances bring 
a vessel w ithin it, and the employment of a pilot 
is under its provisions, such employment is com
pulsory. The clause is this.—“  In  case the master 
of any vessel, being outward bound, and not being 
a coasting vessel in ballast, or under the burden 
of 100 tons, for which provision is otherwise made, 
shall proceed to sea, and shall refuse to take on 
board or to employ a pilot, he shall pay to the 
pilot, who shall first offer himself to pilot the same 
the full pilotage rate that would have been payable 
for such vessel if the pilot had actually piloted the 
same, into or out, as the case may be, of the said 
port of Liverpool, together with all expenses 
incurred in recovering the same.”

The question is, whether this vessel was proceed
ing to sea, so that the employment of the pilot was 
compulsory before and at the time of the collision, 
When the ship left the dock, the object of the master 
was to prosecute his voyage by getting to sea as soon 
as he could. I t  is true it  had been arranged between 
the pilot and himself that the vessel should anchor 
in the Mersey for the night, but that was done to 
further the object of getting out to sea by going 
so far on her way as would enable her to cross the 
bar on the next morning’s tide, which the vessel 
could not have done if  she bad remained in dock, 
or at least she could not have crossed i t  so early. 
Their Lordships think that under these circum
stances the ship was proceeding to sea within the 
meaning of the Act at the time she left the dock, 
and that the anchoring was not a discontinuance 
of her progress to the sea, but an act proper and 
reasonable to be done in the course of it.

I t  was argued that the employment of the pilot
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fell under the 138th section which relates, i t  was 
said, only to the voluntary engagement of pilots. 
That clause is, “  I f  the master of any vessel shall 
require the attendance of a pilot on board any 
vessel during her rid ing at anchor, or being at 
Hoy lake, or in the River Mersey, the pilot so 
employed shall be paid for every day or portion of 
a day he shall so attend the sum of 5s. and no 
more.”  This part of the clause no doubt relates 
only to the voluntary employment of a p ilo t; but 
the latter part of i t  relates not only to such volun
tary employment, but to the extra remuneration 
to be given to a pilot when he is compulsorily em
ployed under the 139th section. The proviso is 
this, “  Provided that the pilot who shall have the 
charge of any vessel shall be paid for every day of 
his attendance whilst in the river, but no such 
charge shall be made for the day on which such 
vessel being outward bound shall leave the River 
Mersey to commence her voyage, or being inward 
bound, shall enter the River Mersey.”  Now the 
pilot in the present case was not hired under the 
first part of this clause. His attendance was not 
required for the sole purpose of remaining on 
hoard during the time the vessel was riding at 
anchor. He was engaged to take the vessel to sea. 
The proviso in the section may be applicable to 
his remuneration, because, although he was hired 
to take the vessel to sea, if, in the course of taking 
her to sea, any delay took place by which she 
remained a day in the river, he would be entitled 
to the extra payment which is provided by that 
section. So far from such a payment being neces
sarily an incident of voluntary employment only 
i t  is obvious that the clause assumes that the pilot 
may be compulsorily employed; that the rate 
fixed for taking the vessel out to sea, which is 
fixed according to a scale having relation to the 
size of the vessel, may be insufficient to remu
nerate him ; and provides when he is delayed for 
an extra remuneration. I t  by no means follows 
that the pilotage was not compulsory under the 
139th section, because the pilot might be entitled 
to extra remuneration under section 138. I t  
was said that the 139th clause would not have 
been infringed if  the employment of the pilot had 
been delayed until the vessel left her anchorage 
on the following morning. But i f  the employment 
be compulsory upon the vessel proceeding to sea, 
and a fixed remuneration to the pilot be also obli
gatory on the master, he surely must be entitled 
to have the services of the pilot at the commence
ment of, and throughout the vessel’s progress to 
sea, so as to get the full benefit of the compulsory 
payment. _ .

The view taken by their Lordships of this 
Act does not in the least conflict with the decisions 
in  the Attorney-General v. Case (3 Price, 302, and 
Rodriguez v. Melliuish (10 Ex. 117; 24 L. J. Ex. 
26.) Those were both cases of vessels remaining 
as such, intending to remain at anchor, and not 
instances of vessels proceeding to sea. In  the 
case of Rodriguez v. Melliuish, this passage occurs 
in the judgment of the Lord Chief Baron Pollock. 
He says, “  I t  was contended by one of the learned 
counsel on the part of the owners, that i f  a pilot 
were taken on board a vessel previous to her 
leaving the dock, whilst she was in the act of 
quitting i t  w ith the intention of going to sea, no 
step being necessary except the different opera
tions requisite for her to go on, the vessel in such 
case would be said to be proceeding to sea. I f

this vessel had had all her cargo on board, and the 
master had been ready to get on board, and she 
had had everything ready to commence her voyage 
forthwith, and had left her berth with that inten
tion, i t  might no doubt have been said that she 
was proceeding to sea from the time she first left 
her berth.”  The case supposed by the Lord Chief 
Baron is very like the actual case here. Their 
Lordships think that the City of Cambridge was 
proceeding to sea from the time she first left her 
berth, and that there was no break in  the con
tinuity of her progress to sea after she had left i t  
and before the collision.

The next question is whether, assuming the 
employment of the pilot to have been compulsory 
the collision is solely attributable to the default of 
the pilot.

Now the remote cause of thedisaster was the ves
sel parting from her anchor by the breaking of the 
chain cable, and the proximate cause was allowing 
the vessel to drift down the river so as to come into 
collision witn the Birmah. The breaking of the 
cable was caused by the vessel having sheered 
when being swung to the tide and bringing too 
great a strain upon the cable. This was found in 
the court below to be mainly due to the improperly 
short length of cable which had been let ont, 60 
fathoms only, Allowing the vessel to d rift in a 
crowded river like the Mersey was also found by 
the court below to have been an improper and 
unskilful mode of managing the vessel which 
brought about the collision. I t  was also the 
opinion of the judge of the Admiralty Court that 
this drifting of the ship was not a necessary con
sequence of the first parting with the anchor, 
inasmuch as there was sufficient steam-power at 
hand to have allowed of her being navigated into 
a safe anchorage. Their Lordships see no reason 
to disagree with any of the above conclusions of 
fact, and they concur in the opinion of the court 
below that the pilot is alone to blame for the mis
management of the ship in the instances jus.* 
referred to. Indeed, i t  was not disputed that the 
length of the cable proper to be let out, and the 
manoeuvring of the ship after she parted with her 
anchors wero matters entirely within his province. 
I t  was contended, however, that the master and 
crew were to blame, or partly to blame in three 
respects. I t  was said the quartermaster ought 
nob to have allowed the vessel to sheer when at 
anchor. I t  has been already stated that the pilot 
left the deck before she had fully swung to the 
tide. Upon this point the court below found as 
follows :—“  The Elder Brethren think also that 
the pilot was to blame for leaving the deck when 
he did ; that he ought not to have gone away into 
the chart room when she was three quarters swung 
to the ebb tide ; he ought to have waited t i l l  she 
was fu lly  swung, and himself superintended tba® 
manoeuvre, and seen that her helm was properly 
put. He left her helm amidships. No blam 
attaches to the City of Cambridge with respect t 
the men who were left on deck; there seem 
have been sufficient men and they were proper)? 
placed. I t  is to be observed, that when the vess 
swung, the wind and tide were opposed, and 
blame at all attaches, in the opinion of the ela 
Brethren, with which I  agree, to Boyle, the T ’artVle 
master, in the manoeuvre which he effected, 
executed the right manoeuvre in counteracting 
sheer the vessel had taken, and there was no del y 
in executing it,” —what he did was to starbo
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the helm,—“  nor is there any reason to suppose 
that the pilot, i f  he had been on deck instead of in 
the chart room, would have directed anything to 
be done different from what was done in his 
absence.”  Their Lordships concur in that finding.

Another ground of blame is that a good look-out 
was not kept by the crew when the vessel was 
drifting, and particularly that they did not report 
the Birmali. i t  is unquestionable that, as a rule, 
i t  is the duty of the crew of the ship to keep a 
good look-out, and to assist in that way the pilot in 
charge. But in the present case the court below 
have found that there was no want of look-out, 
and their Lordships agree with this finding. The 
master was on the bridge with the pilot, and the 
Birmali was seen and reported by him to the pilot, 
and both had her in view for a considerable time 
before the collision.

The only remaining imputation on the crew 
is, that as soon as the chain of the port anchor 
broke, the starboard anchor ought to have been 
at once let go. This may have been a right 
manoeuvre, or i t  may be, that as the vessel 
was athwart the tide, i t  was better to use the 
steam at command, so as to get her head to the 
tide, as the pilot af terwards attempted to do. She 
was to some extent athwart the tide when she 
originally sheered and the cable snapped, and no 
donbt at the moment when the cable snapped her 
head flew still further to the west. She was 
therefore to a great degree broadside to the tide at 
the time when i t  is suggested that the anchor 
ought to have been dropped. But, however that 
may be, i t  was a manoeuvre that was properly 
within the province of the pilot to judge of and 
direct. I f  he had not been at hand, i t  would have 
been the duty of the officers of the ship at once to 
have acted, and dropped the anchor, i f  i t  had been 
a proper measure; but in this case the pilot was 
at hand. I t  is true that he had gone to the chart- 
house to lie down, but he had given directions to 
be called if  anything went amiss. In point of fact 
be felt the jerk caused by the snapping of the 
cable, and came to the chart-house door as soon as 
''he mate, who instantly ran to him, reached it, 
and very shortly afterwards he was on deck.

Now, although i t  would have been the duty of the 
officers of the ship to act at once i f  there had been 
immediate necessity for so doing, as, for instance, 
'° prevent a collision which was imminent, their 
lordships think i t  cannot be said that the emer
gency was so pressing, or the measures to be 
adopted so plain, that they were not justified in 
¡■esorting to the pilot in charge of the ship when 

e was so near at hand. The dangers of a divided 
command are great, and must be taken into account 
m dealing w ith questions of this kind. The rela
t e  duties of the crew and pilot were discussed in 
wo cases, which are to be found in  7 Moore 
'b'-O. The first is The Christiana (p. 171). In  
at case Baron Parke, in giving the judg- 
ent of the Committee says, “  The duties of the 
aster and the pilot are in many respects clearly 

ehned. Although the pilot has charge of the 
th '^ j ^bo owners are most clearly responsible to 

>id persons for the sufficiencies of the ship and 
anH eclu'Pments, the competency of the master 
Pil fcr.ew> and their obedience to the orders of the 

in everything that concerns his duty, and 
cri r  ordinary circumstances we think that his 
b !*mands are to be implicitly obeyed. To him 

°ngs the whole conduct of the navigation of

the ship, to the safety of which i t  is important that 
the chief direction should be vested in one only.”  
Then there being a question about the neglect to 
set the staysail and jib  under the circumstances 
in which the ship was placed, the learned judge 
says:—“  The pilot has unquestionably the sole 
direction of the vessel in those respects where his 
local knowledge is presumably required. The 
direction, the course, the manoeuvres of the vessel 
when sailing belong to h im ; and the Trin ity 
Masters therefore rightly  decided that the 
neglect to set the staysail and jib, after the 
.Christiana was driven from her anchorage, was 
the fault of the pilot alone. I t  was also his 
sole duty to select the proper anchorage place 
and mode of anchoring and preparing for anchor
ing, as was held to be clear in the case of The 
Gipsy King (2 W. Bob. 537.)”  And in the case of 
IheLochlibo (7 Moore P.0.0.430),LordKingsdown 
in giving the judgment of the Committee in that 
case, it  being a question whether the vessel ought 
to have sailed through the Downs,says :—“ Itwas 
contended at the bar that in this case the impro
priety of sailing through the Downs was so manifest 
that the captain ought to have refused, in spite of 
the pilot’s opinion, to permit the ship to proceed, 
but we cannot assent to this. I t  would be very 
dangerous to hold that there can be any divided 
authority in the ship with reference to the same 
subject; and whether the ship was to anchor or to 
proceed was a matter which we th ink belonged 
exclusively to the pilot to decide.”

Their Lordships, therefore, have come to the 
conclusion that as regards this point of blame, 
none is properly imputable to the crew. Being 
of this opinion, i t  becomes unnecessary to con
sider the further points urged by the respon
dent’s counsel, namely, that this default, i f  
established, was too remote from the immediate 
cause of the collision to render the respon
dents liable for the consequences of it. But 
i t  is to be observed that in  the interval between 
the time when the vessel parted from her anchor 
and the collision she was under the control of 
the pilot, who might, i f  he had employed the 
engine power at his command, have given her a 
new and independent course which would have 
avoided the collision.

In  the result their Lordships w ill humbly advise 
Her Majesty that the judgment of the court below 
ought to be affirmed, and this appeal dismissed, 
with costs.

Appeal dismissed and decree affirmed.
Solicitors for the appellants, W. W. Wynne, 

agent for Simpson and North, Liverpool.
Solicitors for the respondents, Gregory and Co., 

agents for Duncan, Hill, and Dickinson, Liverpool.

C O U R T OP C O M M O N  P L E A S .
Keported by E therington Smith  and J. M. L ely , Emirs., 

Barristers-at-Law.

Wednesday, Jan. 28, 1874.
G eoege v. W atts .

Action for negligence—General allegations of neg
ligence.—Application for particulars—Negligence 
in the navigation of a ship.

Where the declaration in an action against the 
defendant for negligent navigation of his ship, 
causing injury  ̂ to the plaintiff, contains only 
general allegations of negligence on the part of
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the defendant in respect of navigation, and of 
keeping the machinery and the ship in good repair, 
the court will not require the plaintiff to give 
particulars of matters which he may suppose to 
constitute the negligence of the defendant, because 
these matters are within the knowledge of the 
defendant and his servants, and not necessarily 
ivithin the personal knowledge of the plaintiff.

T h e  dec la ra tion  in  th is  ac tion  a lleged  th a t  th e  
p la in t i f f  was received as a passenger, to  be safely 
and secure ly ca rried  on th e  de fendan t’s steam er 
fo r  rew a rd  to  th e  defendant, and th a t  the de fendant 
d id  n o t f in d  o r p ro v id e  a su itab le  cabin, o r  p rope r 
and s u ffic ie n t food o r  accom m odation, o r do w h a t 
was necessary fo r  th e  personal c o m fo rt o f the  
p la in t if f ,  th o u g h  n o t p reven ted  b y  p e rils , &c., and 
th a t  th e  de fendan t d id  n o t use p rope r care th a t 
th e  sh ip  shou ld  be k e p t in  p ro p e r re p a ir , o r  th a t 
i t  shou ld  be n a v ig a te d  w ith  due s k il l,  &c., w hereby 
th e  p la in t if f  was in ju re d .

An order was obtained by the defendant for 
particulars to be delivered of the negligence and 
injuries complained of under this declaration, and 
this order was made by the master in very wide 
terms, ordering the plaintiff to give particulars to 
the defendant of the wounds, bruises, and injuries 
mentioned in the declaration, of the number of 
days the plaintiff was kept without food, and of 
the expenses he had incurred, and of the negligence 
alleged in respect of the navigation and repair of 
the ship, and of its machinery.

L. Kelly, on a previous day, obtained a rule 
calling on the defendants to show cause why so 
much of the order should not be rescinded as 
required the plaintiff to give particulars of the 
negligence in navigation and repair of the ship and 
machinery. In  moving for the rule nisi he cited 
Brown v. The Great Western Railway Company 
(26 L.T. Rep. N. S. 398) and Peppiatt v. Smith 
(11 L.T. Rep. N. S. 139 ; 3 H. & C. 129).

Gainsford Bruce now showed cause.—I f  these par
ticulars are not given to the defendant he w ill have 
no intimation of what is the negligence complained 
of, and w ill be unable to prepare evidence to 
disprove it. There has been a Board of Trade 
inquiry in this case, bo that the plaintiff w ill have 
had his attention drawn to the circumstances of 
the shipwreck, and we want to know on what, 
among the facts there elicited, he relies as evidence 
of negligence. Some time, sooner or later, i t  must 
be stated; why is he not before the trial to give 
ns this reasonable information P The judge at the 
trial w ill amend particulars i f  something is omitted 
in them which the defendant ought to have been 
prepared to meet; but now we shall be prevented 
from knowing at all what sort of evidence w ill be 
produced against us, while the plaintiff w ill be 
practically unfettered. Where negligence in navi
gation and in repair of a ship is alleged, questions 
involving scientific witnesses may arise on num
berless little  points, and we are entitled to know 
beforehand what points are intended to be raised. 
[Lord C o ler id g e , C .J.—It  is for you to know 
what your own servants’ negligence is, not for 
the plaintiff to guess at what it may have been.] 
This w ill entirely prevent particulars being given 
in actions of this kind, and the plaintiff w ill 
never know before the tria l what is complained of, 
what he has to go into court to meet. This is 
surely contrary to the general practice hitherto, 
which tends to make the issue between the parties 
as distinct as possible. The two cases cited are

totally beside the question. In  Broion v. The 
Great Western Railway Company the particulars 
of injuries were refused because no affidavit bad 
been filed of want of knowledge of the nature of 
those injuries. In  Peppiatt v. Smith the question 
related to interrogatories, and not to particulars. 
Interrogatories are for the purpose of establishing 
a plaintiff’s or defendant’s own case, whilst par
ticulars are given by a defendant to define his 
claim.

L. Kelly, in support of the rule, was not called 
on.

Lord C o le r id g e , C. J .— I  th ink this rule must be 
made absolute, rescinding the order of the master 
to the extent to which we are asked to do so. That 
is, the plaintiff ought not to be required to give 
particulars of the alleged negligence of the de
fendant in  respect of the navigation and machinery 
and repair of the ship. In  the case in the Ex- 
chequer, cited when this rule was moved, the 
court, would not give the particulars which are 
here given by consent, or at any rate not objected 
to as included in  this order, viz., as to the injuries 
sustained bv the p la in tiff: a multo fortiori as it 
seems to me, the court would not give particulars 
of the defendant’s negligence. The plaintiff does 
not object to specify everything within his persona 
knowledge, but he does reasonably object to spe
culate on things within the knowledge of the 
defendant; he might easily make a wrong guess, 
and the defendant might so evade the decision o 
the true issue. We do not mean to lay down a 
rule that in actions of to rt particulars w ill not be 
allowed, but what is asked for here seems to go 
beyond anything that is proper or necessary.

K e a t in g  and D e n m a n , JJ., concurred.
Rule absolute.

Attorney for plaintiff, J. H. Wrentmore.
Attorney for defendant, A. B. Hoyle.

April 23 and 27,1874.
H en d r ic k s  v . A u s tr a la sia n  I nsurance  Come a n a*

Marine insurance—English and Dutch policy— 
Whether implied—Implied reference in one policy 
to the other—Particular average—Meaning *» 
English policy of “  to pay losses on Dutch terms 
—•• Stranded” — Whether parties to English 
policy bound by Dutch average statement.

The plaintiff having insured goods with Dutcii 
underwriters upon a Dutch policy, afterwar » 
insured the same goods with the defendants, being 
English underwriters, upon an English policy’ 
which latter policy contained the words, “  to cov® , 
only the risk excepted by the clause warran 
free from particular average, unless the vessel 
stranded, sunk, or burnt. To pay all claims an 
losses on Dutch terms, and according to s fa to n e - , ;  
made up by the official depeclieur in HoUana- 
The defendants, at the lime the policy was effecte , 
knew that the goods had b e e n  already insnr
somewhere, but. had no notice either of the ter 
or of the existence of the Dutch policy. _

The vessel “  stranded,” according to English ' 
but not according to Dutch law. An aver j  
statement was made up according to the tef . J s 
the English policy, but according to> the PnnB%.a(,e 
of the Dutch late, showing a particular ave y 
loss : /  fre

Held, upon a special case, first, that the terms oj
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English policy, did not amount to notice to the 
defendants of the Dutch policy, and that the 
English policy was to be construed independently 
thereof; but,

Secondly, that the defendants were bound by the 
average statement, and the plaintiff, consequently, 
was entitled to judgment.

Harris v. Scaramanga (ante, vol. 1, p. 339; 26 L. T. 
Rep. N . S. 697 ; L. Rep. 7 0. P. 481), and Stewart 
v. West India and Pacific Steamship Company 
(ante, vol. 1, p. 528 ; vol. 2, p. 32 ; 28 L. T. Rep. 
A. S. 740; I j .  Rep. 8 Q. B. 362), discussed and 
followed.

T his was an action to recover the sum of 503(., the 
amount of a particular average loss alleged to be 
sustained by the plaintiff, as owner of a cargo of 
sugar, and the following case was stated by con
sent of the parties for the opinion of the court, 
without pleadings, pursuant to sect. 46 of the 
Common Law Procedure Act 1852.

C ase.

1. The plaintiff is a merchant carrying on busi
ness at Amsterdam, in Holland, and the defendants 
are a company carrying on business as under
writers in the city of London.

2. On the 1st March 1870, the plaintiff, under the 
name of A. Hendricks and Co., effected with the 
defendants a policy of insurance upon sugars, the 
cargo of the British ship Perpelua.

3. In  that policy the insured voyage is de
scribed as f o l l o w s “  Lost or not lost, at or from 
any port or ports and, (or) places in Java, and (or) 
Sumatra, in any rotation backwards and forwards, 
and forwards and backwards, to the vessel’s port 
or ports of discharge in H o lla n d a n d  the subject 
•natter insured and the risks insured are described 
as follows:—-The said ship, &c., goods, and mer
chandise, &c., for so much as concerns the assured, 
ny agreement between the assured and the said 
company in this policy, are and shall be rated and 
valued at 2000i. on 6715 bags unclayed brown 
s,Igar (being in 22 series of 300 bags each, and 1 
8eries of 115 bags), valued at 4000(., to cover 
°nly the risks only excepted by the clause, ‘ war
ranted free from particular average, unless the 
vessel be stranded, sunk, or b u r n t t o  pay all 
claims and losses on Dutch terms, and according

statement made up by official dcpecbeur in 
Holland, being warranted free from particular 
'Average, unless amounting to 10 per cent, on each 
Series.”  A  copy of this policy marked A, w ill be 
uHnd in the appendix to this case, and may be 

referred to as part of this case.(a) The risk so

<t (a) The following is the material part of a policy A :— 
d fL ^ e name Uod Amen. A. Hendricks and Co. . . . 

°th make assurance and cause themselvps and them and 
Veryone of them to be assured lost or not lost at and 

tj 0rn any port or ports and (or) places in Java (and) or 
foUrGatra in any rotation backwards and forwards and 

rwards and backwards to the vessel’s port or ports of 
a arf?e in Holland. W ith  leave to touch at all ports 
j j  places on either side of and at the Cape of Good 
a for all purposes including risk of craft to 
oh- ¡r°m ^ ie 8̂ *P- Upon any kind of goods and mer- 
load *80 or on goods and merchandise whatsoever
pa in or be loaden and also upon the body tackle ap- 
tur ordnance munition artillery boat and other furni- 
u 6 ° f  . . .  the Pei*petua . . . beginning the adventure 
and11 8a^  Soods and merchandise and profits on goods 
]0 , .naerchandise from and immediately following the 

lDg thereof on board the said ship at as above upon 
]1Q 8aine ship, &o. and shallso continue and endure during 

ftbo<lq there upon the same ship &c. and further uptil

described, as hereinbefore stated, except as to the 
words commencing with “  to pay,”  and ending 
with “  series,”  is a risk well known among English 
underwriters as a P. A. risk only. The term P. A. 
only means that the insurance is to cover only 
the risks excepted from what is called a P. P. A. 
policy. The term F. P. A. means that the insu
rance contains an exception in the following 
terms : “  Warranted free from particular average, 
unless stranded, sunk, or burnt.”  The P. A. risk 
only, with the addition of “  Dutch terms,”  or an 
exception of average under 10 per cent., is not a 
usual insurance.

4. Previously to the making of the before men
tioned policy, the plaintiff had effected a policy of 
insurance upon the same cargo with Dutch under
writers in Amsterdam. A  translation of the last 
mentioned policy, marked B(a), w ill be found in 
the appendix to this case, and may be referred to 
as part of this case.

5. A t the time when the deiendants executed the

the said ship with all her ordnance tackle apparel &c. 
and goods and merchandise or profits on goods and mer
chandise whatsoever shall be arrived at as above. Upon 
the said ship &c. until she hath moored at anchor twenty- 
four hours in good safety and upon the goods and mer
chandise or profits on goods and merchandise until the 
same be there discharged and safely landed, and it  shall 
be lawful for the said ship &c. in this voyage to proceed 
and sail to and touch and stay at any ports and places 
whatsoever for necessary or customary purposes without 
prejudice to this insurance. The said ship &c. goods and 
merchandise &o. for so much as concerns the assured by 
agreement between the assured and the said company in 
this policy are and shall be rated and valued at 2000L on 
6715 bags unclayed brown sugar, being in 22 series of 
300 bags each, and 1 series of 115 bags valued at 4000J. To 
cover only the risks excepted by the clause warranted 
free from particular average unless the vessel be stranded 
sunk or burnt. To pay all claims and losses on Dutch 
terms and according to statement made up by official 
depecheur in Holland, being warranted free from par
ticular average unless amountinsr to 10 per cent, on each 
series. Touching the adventures and perils which the 
said company are contented to bear and do take upon 
them in this voyage they are of the seas men of war 
fire enemies pirate rovers thieves jettisons letters of 
mart and counter mart snrprisals takings at sea arrests 
restraints and detainments of all kings princes and people 
of what nation condition or quality soever barratry of 
the masters and mariners and of all other perils losses 
and misfortunes that have or shall come to ithe hurt 
detriment or damage of the said goods and merchandise 
&c. and ship &c. or any part thereof. And in case 
of any loss and misfortune it  shall be lawful to the as
sured their factors servants and assigns to sue labour 
and travel for in and about the defence safeguard and 
recovery of the said goods and merchandise &c. and ship 
&c. or any part thereof without prejudice to this insur
ance to the charges whereof the said company will con
tribute according to the rate and quantity of the sum 
herein assured. . . . And further it is agreed by the said 
company that this writing or policy of assurance shall be 
of as much force and effect as the surest writing or policy 
of assurance heretofore made in Lombard-street or in 
the Royal Exchange or elsewhere in London and so the 
said company are contented and do hereby promise and 
bind themselves. . . . for the true performance of the 
premises in consideration of a premium being paid unto 
the said company for this assurance by the assured as 
and after the rate of 50s. per cent.—N.B. Corn fish flour 
saltpetre salt fruit and seeds are warranted free from 
average unless general or the ship bo strandod. Sugar 
tobacco skins hides spirits hemp flax rice aro warranted 
free from average under 51. per cent, and all other goods 
also the ship and freight are warranted free from 
average under 31. per cent, unless general or the ship bo 
stranded.”

(a) I t  will be seen from the judgment that it  is no  ̂
necessary to set out policy B*
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policy A, being the policy now sued upon, they 
knew that the goods had alre idy been insured, but 
they had no notice where the previous insurance 
was effected, or what were its terms, unless the 
court shall be of opinion that the terms of the 
policy amount to such notice.

6. On the 6th Jan.1870, the Perpetua sailed on the 
insured voyage from Probolingo, in Java, bound 
for Amsterdam, and while descending the river, 
about midnight of the 11th Jan. 1870, took the 
ground at Oosthook, near the mouth of the river.

7. The following extract from a protest made by 
the master at Sourabaya correctly describes the 
means used to get the ship o ff:

Got the gig out and ran the stream anchor out with 
seventy fathoms of a 4; in. warp, and hove a strain on it, 
when the ship canted with her head to the eastward ; the 
water falling, could do no more till the next flood. A t 
eight, strong gales and squally, with rain from S .W .; at 
ten, same weather—set all canvas that could draw, the 
ship striking but very slightly—hoisted the long boat out 
and sounded round the ship, and found deep water all 
round. Pumps attended all the while, the ship making one 
inch of water per hour, being half an inch more than before 
striking. Noon, Bqually, with rain ; wind from the . 
The 12th Jan. began with squally weather from the W . to 
the S.W. A t 1 p.m. the ship drew ahead about ten or 
fifteen feet, and held fast again ; got the starboard bower 
in long boat with fifty fathoms of strain chain ; ran it  out 
and hove a strain upon it, but without any effect, the ship 
to all appearanoe laying fast a little before the mizen 
rigsing upon the port side, the ship making ten inches of 
water per hour from midnight to 4 a.m., the ship striking 
heavily on the stern post; being past high water could 
do no more till the next flood. About 2 p.m. heavy rain 
and squalls. The 13th Jan. began with heavy squalls of 
wind and rain ; every stick set. A t 1 p.m. the ship began 
to move ; manned the windlass and hove all possible 
strain, when a heavy squall coming on at the time, the 
ship slipped off and swung to her anchor, the pumps all 
the time constantly going. Clewed up all the small sails, 
veered away upon the starboard anchor to fifty fathoms, 
and seventy fathoms upon the warp.

8. The ship having been got off in the manner 
described in the last paragraph, sailed for Soura
baya. The cargo was there discharged, and the 
repairs to the hull of the ship rendered necessary 
by her taking the ground at Oosthook were effected. 
The cargo was then reloaded, and about the end 
of March 1870 the ship sailed for Amsterdam, 
where she arrived in due course, and delivered her 
cargo.

9. The sugars, on being unshipped at Amsterdam, 
were found to have received damage from the ship 
having taken the ground at Oosthook, and there
upon the owners of the ship Perpetua, and the 
plaintiff, as owner of the cargo, made an applica
tion to Dr. James Wertheim to draw up a state
ment of average. Dr. Wertheim is an official 
depecheur at Amsterdam, that is, an average ad
juster appointed to prepare average statements by 
the Association of Underwriters and Shipowners 
at the Exchange at Amsterdam.

10. In  pursuance of the before-mentioned appli
cation, Dr. Wertheim prepared, amongst other 
things, and signed a statement, dated the 28th 
March 1871, of particular average, showing a sum 
of 503/. as payable by the defendants to the plain
tif f  under the policy A  now sued upon. A  copy of 
this statement marked O (a) w ill be found in the

(a) This statement was headed, “ Account particular 
average on unclayed brown sugar, per Perpetua,”  &e., 
and after setting out the facts and figures, and showing 
a sum of 5031. duo from the defendants to the plaintiff, 
concluded as follows : —

“  Considering that the sugar was insured free from

appendix to this case, and may be referred to as 
part of this case. The figures upon which this 
adjustment is made are to be taken for the purposes 
of this case to be correct.

11. By the expression “  series,”  in the policy A , 
was meant the packages in  which the sugars were 
packed. The loss amounted to or exceeded 10 per 
cent, on each series, upon which a lo-s has been 
adjusted in the statement so prepared by Dr. 
Wertheim.

12. A t Amsterdam and Rotterdam, there are 
regulations in  force as between underwriters and 
shipowners. These regulations are made by the 
Association of Underwriters and Shipowners in 
each of those towns, and are altered from time to 
time. These regulations are recognised by the 
Dutch law as binding in  the sense that they are 
taken to be imported into every policy of insur
ance made at Amsterdam and Rotterdam respec
tively, unless the terms of the policy exclude them. 
The regulations of Amsterdam, at the times of the 
making of the policies hereinbefore mentioned, 
contained and still do contain provisions as to 
particular average, of which the following is a 
translation :—“ In  insurances contracted with the 
condition, ‘ free from particular average,’ the in
surer has to indemnify the damage that has 
occurred only when ihe vessel has suffered ship
wreck, the ship and cargo, or the cargo alone, has 
taken fire, or in case of stranding, provided that 
such damage amounts to 10 per cent, or more.”

13. By stranding is understood that a ship 
having got aground remains fixed, and can be got 
off only by extraordinary measures. In  the sense 
of this clause are regarded as extraordinary mea
sures the cutting of masts, the heaving overboard 
or landing of the cargo, &c.; and as ordinary mea
sures, the winding on the anchors or on the shore, 
the working with the sails, and the like. The 
regulations of Rotterdam contain provisions 
identical with these, except that for 10 per cent, is 
substituted 3 per cent. I t  is agreed that accord
ing to the regulations, assuming them to be appli
cable to the policy A  now sued upon (which the 
defendants deny), the ship had not, under the 
circumstances stated in this case, stranded.

14. A t the time of the making of the policy A  
now sued upon, and at the time of the commence
ment of the risk, and until and at the time of the 
happening of the loss described in this case, the 
plaintiff was interested in the sugars to the amount 
of the valuation in and of the sum insured by the 
policy.

15. I t  is well known among underwriters that the
adjustment of particularaveragein Holland is more 
favourable to the underwriters than an adjustment 
in England. The court may draw inferences of 
fact. •

The question for the opinion of the court is> 
whether the plaintiff is entitled to recover in this 
action P I f  the court shall be of opinion in the 
affirmative, then judgment shall be entered up f°' 
the plaintiff for 503/., together with such interest 
thereon, as the court may direct, and costs of suit.

particular average, according to Amsterdam E x c h a n g e  
conditions, and that risk coverod by the English i 
surance. r

“  Considering that tho aforestated damage, howor > 
the ship stranded, but (sic) was floated by no extraordina Y 
measures, cannot be claimed from the Dutch un 
writers, the insured is entitled to recover the said dam 
under the English policies. _

(Signed) “  Jas. W er th eim , LL-D.
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I f  the court shall be of opinion in  the negative, 
then judgment of nol pros, shall be entered for 
the defendants, with the costs of defence.

The plaintiff's points were, that by the terms of 
the policy sued on the defendants had notice that 
the risks intended to be covered by the policy sued 
on, were risks excepted out of a Dutch and not 
out of an English policy of sea insurance ; that 
the expression, “  Dutch terms,”  used in the 
policy sued on, means the law and regulations 
recognised and observed as between underwriters 
and assured in Holland ; that the defendants, by 
agreeing to pay all claims and losses on Dutch 
terms, become liable to pay a ll such claims and 
losses as would be valid and binding on them ac
cording to the law and regulations recognised and 
observed as between underwriters and assured in 
Holland ; that according to such law and regula
tions the ship was not stranded; that according to 
such law and regulations, aud upon the facts 
stated in the case, the plaintiff sustained a parti
cular average loss, the amount of which the 
plaintiff is entitled in this action to recover against 
the defendants; that under the terms of the policy 
sued on, the plaintiff and the defendants agreed 
to accept and be bound by the statement to be 
made up by an official depecheur in Holland, and 
such statement having been in fact made up 
by an official depecheur in Holland, is both in 
principle and details absolutely conclusive between 
the plaintiff and the defendants, and that i t  is not 
open to the court to inquire into the propriety of 
such statement.

The points of the defendants were: That the 
loss in question is not within the terms of the 
defendants’ policy, but is one from which the de
fendants are expressly exempted ; that the defen
dants’ policy is to be construed with reference to 
the law of this country, and that the disaster to 
the ship was a stranding according to English 
law ; that the terms of the defendants’ policy were 
Do notice to the defendants that the goods were 
already insured by a Dutch policy, and that i f  the 
defendants were intended to be bound by the Dutch 
law i t  was material that they should haye had 
notice of the law of Holland when they took the 
r >sk; that the regulations referred to in sect. 12 of 
the case have no operation upon the defendants’ 
Policy ; that the clause in the policy, “  To pay all 
claims and losses on Dutch terms,”  &c., cannot be 
construed to extend the defendants’ liability to a 
r isk already excepted from the policy; that the 
statement referred to in sect. 10 of the case (Dr. 
^erthe im ’s average statement), was not such an 
adjustment as was contemplated by the policy; 
l bat the official adjustment contemplated by the 
Policy was not one which could not operate to ex
tend the risks described in the policy, but only to 
ascertain the amount of admitted losses.

Butt, Q.C. (with him Cohen, Q.C, and Wilt), for 
ibe plaintiff.—The object of the policy sued upon 
ls plainly to supply the defects of the Dutch policy, 
^bich did not protect the defendants against par- 
ocular average losses. This object must have been 
known to the defendants, and the terms of policy 
A  are notice to them of the terms of policy B. The 
cargo insured was Dutch, the owner was Dutch, 
fhe average adjuster was to be Dutch, and the 
2?rgo was deliverable in  Holland. [B bett , J.— 
would not the words of the English policy be 
equally effective without any Dutch policy ?] An 
Underwriter must be taken to exercise his own

1 knowledge, so that the defendants must have 
known practically of the Dutch policy. They were 
jn fact put upon inquiry by the use of the expres
sion, “  Dutch terms,”  which is found to be an 
unusual expression by par, 3 of the case, while at 
the same time it  is found by par. 15 that i t  is well 
known that average adjustment is more favourable 
in Holland than in England. [B bett , J. referred 
to Potter v. Rankin (3 Mar. Law Cas. O. S. 122 ; 
18 L. T. Bep. N. S. 112; L. Kep. 3 C. P. 
562). Lord Coleridge, C J.—The policy seems 
to stipulate not only for Dutch customs, but for 
payment of losses on Dutch terms; the ques
tion is, what does that expression mean?] The 
meaning is that the Dutch law is to be applied 
by the Dutch average adjuster. [B bett , J.— Sup
posing the ship had stranded in English waters, 
would the losses be settled according to English 
law or Dutch law?] According to Dutch law. 
[D enman , J,—The court may draw inferences of 
fact.] That being so, it  is a reasonable inference 
that policy A  was intended to cover the defects of 
policy B. I t  is impossible otherwise to account for 
the insertion of the clause relating to “ Dutch 
terms.”

Secondly, the defendants are precluded from 
contesting the statements of the average adjuster. 
That is the effect upon this case, of

Harris v. Scaramanga, ante, vol. 1, p. 339 26 L. T . 
Eep. N. S. 797 ; L. Bep. 7C. P. 481; 41 L. J. 170, 
C. P . ;

Stewart v. The West India and Pacific Steamship 
Company, ante, vol. 1, p. 528 ; vol. 2, p. 32 ; 27 
L. T. Bep. N. S. 820 ; 28 L. T. Eep. N. S. 740 ; L. 
T. Bep. 8 Q. B. 88, 362.

In  Harris v. Scaramanga (uhi sup.), a cargo of rye 
was insured for 4160/. from Tagarrog to Bremen 
The policy contained the memorandum, “  Corn, &c., 
are warranted free from average unless general, or 
the ship be stranded,” &c.; and in the margin were 
the words, “ To pay general average, as per foreign 
statement, ifsomadeup. Warranted free from par
ticular average, unless the ship or craft bestranded, 
sunk, or burnt.”  The underwriters were held to 
be bound by average statements admitted to be 
accurate and correctly made up in accordance 
w ith the law in force in Bremen in respect of a loss 
treated at Bremen as a general average loss and 
not as a particular average loss. In  Stewart v. 
West India and Pacific Steamship Company (uhi 
sup.), the question was, what was the proper con
struction of the terms, “  average, i f  any, to be 
adjusted by British Custom,”  and it was held that 
theplaintiff had by those terms made the admitted 
practice of British average adjusters part of his 
contract, and was therefore bound by such prac
tice, although erroneous; and this was a point on 
which the judgment of the Court of Queen’s Bench 
was expressly affirmed by the Exchequer Chamber, 
while that court guarded itself from pronouncing 
whether or not the loss was according to the law 
of England the subject of general average contri
bution. Both Harris’s case and Stewart’s case 
are in point for the plaintiff, but especially the 
latter.

Watkin Williams, Q C.(with h im /. C. Mathew), 
for the defendants.—The policy is an English 
policy, and must be construed according to English 
law, so that “  particular average ”  must mean 
particular average as defined by Englishlaw. [He 
referred to the judgment of Lord Ellenborougb, 
C. J. in Burnett v. Kensington (7 T. B. 210; 1 Esp.
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416; Peake’s Add. Cas. 71).] The words, “  to pay 
all losses,”  &c., cannot extend the risk defined by 
the words preceding them; they only define the 
manner in which that risk is to be ascertained. 
The decision in Harris v. Scsramanga (ubi sup.) 
can be supported upon different grounds from 
those stated in the judgments. [Lord Coleridge, 
C. J.—The court is inclined to support that deci
sion upon its own ground. D enman , J. —
“  Stranded ”  is an ambiguous word known in d if
ferent countries to hare a different meaning. After 
the word “  stranded ”  in this policy we have 
“  Dutch terms”  occurring in the very next sen
tence.] That is so ; but to give that expression 
tho meaning contended for would be to incorporate 
Dutch law into an English policy. [B rett, J.— 
The average adjuster would have to say whether 
there was a stranding or not. In  this case there 
was no stranding by Dutch law. How are the 
“  Dutch terms ”  to operate i f  your contention he 
right? ] I t  is submitted that neither in Holland 
nor anywhere else can an average stater have the 
power to determine whether there has been a 
stranding or not, either in law or fact. [Lord 
C oleridge, C. J.—In  one sense that may be right, 
but in another it  is wrong. The average stater 
decides neither law nor facts, but he must have both 
the law and the facts before him. I t  seems to me 
that both in Harris v. Scaramanga (ubi sup.) and 
Stewart v. The West India and Pacific Steamship 
Company (ubisup.), the average stater did in fact 
what you say he cannot do. In  both these cases 
i t  was found that he was correct both in law and 
fact. I t  is not contended that he was wrong in 
his view of his own, the Dutch law, here.] His 
average statement is not a statement at a ll; i t  is 
an opinion with as i t  were judicial reasons 
[D enm an , J.—Supposing those reasons to be 
wrong, that w ill not make the decision wrong.] 
Stewart’s case (ubi sup.) is distinguishable, because 
there was an express agreement to be bound by 
British custom. [B rett, J.—In  that case i t  had 
been strongly argued before the Exchequer 
Chamber that the practice of average adjusters 
cannot alter the law. I  was very unwilling to hold 
this to be so, and, therefore, I  drew up the judg
ment of the Exchequer Chamber in the form ill 
which i t  now is.] The words in the policy are, 
“  unless stranded, sunk or burnt.” Suppose the 
ship had taken fire, that would of itself be a parti
cular average loss according to English law, but 
not so according to Dutch iaw, unless the cargo 
were burnt too. The average stater would then, 
if  the argument on the other side is followed out 
to its conclusion, have a great and unreasonable 
responsibility ; he would have, that is, the power of 
altering the words of a policy. The functions of 
the Dutch average stater here never arose. [Lord 
Coleridge, C. J.—Before a claim can be paid it 
must be made. In  what manner are the losses 
under the policies to be estimated, unless it  be 
kDOwn what they amount to according to Dutch 
law P Have you not agreed to be bound by Dutch 
principles ? D enman, J.—What is the difficulty of 
holding that stranding means a Dutch stranding ?] 
The difficulty is that this is an English, not a 
Dutch policy. [Lord Coleridge, C.J.—The losses 
whereupon are to be paid on Dutch terms. D en 
m an , J .—The more differences you make out 
between English and Dutch law in the matter, the 
more i t  seems to be against you.] The insertion of 
f‘ Dutch terms”  oanppt alter the meaning of

“  stranded, sunk, or burnt.”  [D enm an , J.—-Ac
cording to your argument, “  Dutch terms”  might 
be struck out altogether.]

Cohen, Q.C., in reply, argued, first, that the ex
pression “  Dutch terms ”  must have some mean
ing ; that if  i t  did not mean Dutch law, the expres
sion, “  Dutch average statement ”  would have 
been sufficient, so that “  Dutch terms ”  must have 
some meaning not included in “ Dutch average 
statement,”  which meaning could only be that the 
claims were to be made according to Dutch law, 
and paid according to Dutch average statement; 
and, secondly, that the parties had expressly agreed 
to be bound by the statement of the Dutch ave
rage adjuster, wherefore Harris v. Scaramanga 
(ubi sup.) was precisely in point.

Lord Coleridge, C .J.—I  am of opinion that the 
plaintiff is entitled to recover in this case.

The question is, whether the defendants are bound 
to pay upon a policy in which the following words 
occur: “  To cover only the risks excepted by the 
clause warranted free from particular average, 
unless the vessel be stranded, sunk, or burnt?”  
Now, I  agree in the argument that this policy is 
to be construed for all purposes of construction as 
i f  i t  stood absolutely alone. Whether the words 
which I  have read refer to another policy or not is 
quite immaterial to the question how they are to 
be construed. The words, then, are such as I  have 
read. Now if  the clause went no further than the 
words, “  stranded, sunk, or burnt,”  the argument 
used by Mr. Williams with great force would pre
vail. The policy would be taken to cover such 
risks as are well known to be covered in an English 
policy, and the only claim sustainable under it  
would be a claim Rustainable in a case where, ac
cording to English law, the vessel was stranded, 
sunk, or burnt. But the words of the clause do 
not end here, but are followed by words which 
have no meaning unless they are incorporated with 
and govern the previous words, with which they 
form one sentence. These words are, “  to pay all 
claims and losses on Dutch terms, and according 
to statement made up by official depecheur in 
Holland, being warranted free from particular 
average, unless amounting to 10 per cent, on each 
series.”  I  am of opinion that the whole sentence 
must betaken together, and cannot be split. The 
claimsandiossesare claims and losses according to 
British law, and are claims and losses which are to 
be considered as accruing and to be paid for ac
cording to the Dutch law applicable to the fore
going words in the sentence. The meaning i-S 
that the claims are to be under Dutch law, and 
the statement of them made by a Dutch ave
rage stater, who is to make that statement on 
considerations drawn from the law with which be 
is himselfacquainted—that, is, the law of Holland. 
That being the fair construction of the contract, 
we have the facts that the average stater made up 
his statement correctly according to Dutch laWi 
and that the claim arose and the losses were 
suffered and stated according to Dutch law. 
think, therefore, on principal, the plaintiff is en” 
titled to recover.

My judgment would have been to the saffl 
effect had the case stood by itself. But i t  als° 
happens that this is not the first case of tn 
kind. I  am of opinion that, quite independently 
principle, the question in this case is absolutely con 
eluded by the two cases of Harris v. Scaramang 

• (ubi sup.), and Stewart v. The West and PacWL
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Steamship Company (ubisup.). How in Harris v. 
Scaramanga, the agreement stood thus : “  To pay 
general average, as per foreign statement, if  so 
made up, warranted free from particular average, 
unless the ship be stranded, sunk, or burnt.”  I t  
does not become me to say that all the ingenuity 
expended in arguing that case was thrown 
away, but the words there were not clearer than 
the words here. I t  was contended in that case, 
then, that the object of the disputed memorandum 
was, not to extend the risk which the insurers 
agreed to take upon themselves under the policy, 
but a mere provision that i f  there should be a 
general average loss according to English law 
arising from a peril insured against, the under
writers would pay it  according to the foreign 
average statement, i f  made. But the court held 
the contrary, saying that the words were clear 
to bind the defendants to pay according to the 
statement of the average adjuster made accord
ing to the law of his own country, and that the 
defendants were bound by that statement. Harris 
v. Scaramanga (uhi sup.) was afterwards reviewed 
in Stewart v. The West India and Pacific Steam
ship Company (uhi sup.). There the words were, 
“  average, if  any, to be adjusted by British cus
tom,”  and the contention was that the defendants 
were not bound to pay, because they would not be 
bound to pay by English law. Then the Court of 
Queen’s Bench entered into a discussion as to 
whether the loss was, according to the general law, 
Properly the subject of a general average contribu
tion, and pronounced an opinion that i t  was, but 
further held that the parties had agreed to make 
“  British custom ”  a part of the contract, so as to 
be bound thereby, for which reason the judgment 
of the court, which would otherwise have been for 
the plaintiff, was given for the defendants, After
wards the Exchequer Chamber distinctly affirmed 
the judgment of the Queen’s Bench upon that 
very point.

I  th ink that these two cases, though I  w ill not 
say they are on all fours with, are conclusive in 
principle of the present case, so that on authority, 
as well as upon principle, our judgment ought to 
be for the plaintiff.

B rett, J.—In  this case the contention for the 
plaintiff was, that there were two policies, one in- 
eludiDg the risks excluded from she other; and, 
further, that although the only risks excepted were 
the risks excepted by an ordinary English policy, 
yet that those risks were enlarged by the use of 
the expressions, “ to pay all losses and claims on 
Butch terms.”  I t  was argued for the defendant 
that the policy was tc be construed as if no other 
Policy existed. I t  was said that the risks were 
contained only in  the words, “  sunk, stranded, or 
burnt,”  and that the insertion of the subsequent 
Pbrase as to Dutch terms does not alter the con
struction of the contract.

Now, on the first point, I  am of opinion that this 
Policy, as it  does not either refer to or incorporate 
the Dutch policy, is to be construed as i f  no other 
Policy were in existence. On the second point, 
the risks excepted are those excepted eo nomine, 
the losses where the vessel had not been sunk, 
stranded, or burnt. I f  the clause in the policy 
had ended with its first phrase, according to 
aH recognised rules of construction, the policy 
'yould be treated as a pure English policy, and as 
there was stranding, there would be no loss. The 
°h ly  claim tha t could have been maintained would

be such as the facts would make out to be a loss 
according to English law. But the clause does not 
end with its first phrase. That first phrase is 
followed by other words which must have some 
meaning. They are:—“ To pay all claims and 
losses on Dutch terms, and according to statement 
made up by official depecheur in Holland, being 
warranted free from particular average, unless 
amounting to 10 per cent, on each series.”  These 
words do not apply to any claim or any loss, but to 
a claim for particular average, where the ship has 
been stranded, sunk, or burnt. But these words 
can have no meaning unless sunk, stranded, or 
burnt, according to Dutch law, is intended. I t  
must be remembered that a Dutch average stater, 
would have to inquire, or an English court, i f  
without the assistance of the Dutch average stater 
would have to inquire, what is the meaning of 
stranded by Dutch law ? I f  no more than the 
first words were to be found in the policy, there 
would be no necessity for a Dutch average stater. 
But what we have here is an application of English 
law to the first part of the policy, subject to the 
condition that the only claim should be made 
before a Dutch average stater in Holland. And 
the intention was, that the Dutch average stater 
should be governed in his statement by Dutch 
law, with which he was presumed to be perfectly 
acquainted.

Therefore, on the true construction of this policy, 
I  am of opinion that the plaintiff is entitled to 
recover. But the case is not the first of its 
kind. I  concur with the Lord Chief Justice 
in thinking that i t  falls within the principle of 
Harris v. Scaramanga (uhi sup.) and Stewart v. 
The West India and Pacific Steamship Company 
(ubi sup.). I t  is quite true, I  suppose, that if a 
foreign average stater made a statement founded 
on no claim at all, his statement would not bind. 
But that is by no means the present case. I t  is 
admitted that the Dutch average stater here was 
right both in his law and his facts.

D enman , J.—lam  of tho same opinion. I  entirely 
agree that this policy is to be construed without 
any reference to the Dutch policy, and I  do not 
think that I  need say any more on this head. On 
the second point, the question is, what does this 
policy mean ? [A fter reading the clause in dis
pute, the learned judge proceeded:] After the 
careful discussion which this clause has undergone, 
I  can entertain no doubt that i t  means that the 
policy is to be interpreted by Dutch law. But the 
defendant says that this is extending the terms of 
the contract beyond their fair meaning. Now if  
we were bound to go by the first part of the clause 
that would be a very tenable argument. But we 
cannot take the first part by itself; and, going on 
to the second part, we come to the expression, 
“  stranded,”  and if we ask what stranded is, the 
answer is, stranded according to Dutch law. But 
there remains one point in favour of the defendants. 
There is an official depecheur, and what he says 
is conclusive. Then, argues Mr. Williams with 
much force, that the official depecheur cannot 
make law, and that if he had made a wrong state
ment, that statement would not be binding. But 
this last point fails, when we consider that in this 
case the statement was made up on correct facts, 
and was correct according to Dutch law. I  do not 
say that if  the statement were wrong i t  would bind 
the parties; the probabilities are that i t  would be 
inoperative, B u tin  the present case i t  is quite
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correct, so that there is nothing to prevent the 
plaintiff from recovering.

Judgment for plaintiff.
Cohen, Q.C. stated that the arbitrator had left it 

to the court to say whether the plaintiff should 
have interest or not, and asked for interest accord
ingly, stating that the defendants had had the use 
of the money for three years.

The Court allowed interest for two years only, 
deducting one year’s interest for the period during 
which the special case had been pending.

Attorneys for the plaintiff, Pritchard and Sons.
Attorneys for the defendants, Waltons, Babb, and 

Walton.

Tuesday, May 5,1874.
Gunn  v . R oberts.

Power of captain to hind owners by a contract for 
necessaries—Foreignport—Agent duly authorised 
—Existence of agent not known to person sup
plying the necessaries— What are necessaries for a 
ship ?

The master of a ship has authority to pledge his 
owner’s credit for money borrowed or for goods 
supplied by his (the master’s) orders in a foreign 
port only where (1) it is necessary to borrow 
money for the prosecution of the enterprise, or the 
goods are reasonably necessary for the use of the 
ship; (2), where neither the owner or his duly 
authorised agent is at the port, nor within such 
distance that he can be reasonably expected to 
interfere.

Want of knowledge of the presence of the owner or 
an agent on the part of the person supplying 
goods or money to a master will not entitle him to 
recover against the owner.(a)

Where the captain of a ship in a foreign port ob
tained from the plaintiff advances of money and 
supplies for the ship, both of tvhich were neces
sary, in the sense that the ship could not have 
made her voyage without obtaining them from 
some one in the port, and it was proved that the 
owners had instructed JR. and Co. to be agents 
for the ship in the port, and had provided them 
with funds for the purpose, of which the captain 
was fully aware, and that JR. and Co. had under
taken the duties of agents, and had paid money, 
and were willing to have paid any more that the 
ship might require:

(a) The decisions of the United States courts fully  
support this view, and even go further, for it  has been 
held in more than one ease, that the person who supplies 
goods or money cannot recover against the ship, and 
consequently not against the owners, if it  appears that 
the master had no necessity to pledge the ship’s credit 
by reason of his having funds in hand to supply the ship’s 
wants; there is a duty on the material man to make 
inquiries as to the master’s authority, before making 
advances: (Thomas v. Osborn, 19 Wallace U. S. Sap. Ct. 
Rep. 22; Pratt v. Read, lb. 359; The Eledona, 2 Benedict 
U. S. Dist. Ct., 2nd Dist. Rep. 31). The general rule of 
law to be deducted from the various American cases seems 
to be that even in a foreign port a master cannot pledge 
his owner’s credit, if the owner himself or his agent be 
present: (See Parsons on Shipping, vol. 2 pp. 8, 9,10,17, 
and the cases there cited.) The general rale never seems 
to have been really disputed. Several cases have been 
decided which have been distinguished on the ground 
that the owner has ratified the master’s authority : (See 
Provost v. Patchin, 9 N. Y. Rep. 235, and the eases there 
cited.) The English rule as here laid down will be found 
expressly adopted in a later case (Gager v. Babcock, 48 
N. Y. Rep. 151).—E d .

Held, on the authority of A rthur v. Barton (6 M.
& W. 138), that the plaintiff could not recover 
against the owners for the goods and money 
supplied to the captain, because they had ap
pointed R. Sf Co. as their agents in the port ; 
and that notwithstanding that the plaintiff was 
ignorant of there being any agents, and had con
tracted with the captain on the faith of the 
latter’s representation 'that he was his own master, 
and that there were no agents for the ship in the 
port.

T he declaration in this action was for money 
advanced and lent, and for goods sold by the 
plaintiff to the defendant; and the plea was never 
indebted, except as to £98 paid into court. The 
case came on for tria l before the late Lord Chief 
Justice Bovill, at the Guildhall, in July, 1873, and 
the plain tiff obtained a verdict for £113 beyond the 
sum paid into court. Leave was reserved to the 
defendants to move, and in Michaelmas Term a 
rule nisi was obtained to set aside the verdict and 
enter i t  for the defendant, on the ground that 
“  upon the facts proved and fouud by the ju ry  and 
admitted, the defendant was not liable in point of 
law for any part of the plaintiff’s claim, or beyond 
the sum paid into court.”

The facts were that the plaintiff was a ship’s 
chandler at Quebec, and that the defendant’s ship 
Aracana arrived there in  ballast on the 13bh Oct. 
to find a cargo. She was consigned to Ross and 
Co., who had a credit of 500!. from the defendant 
for the purposes of the ship. I t  was admitted that 
they would have advanced more than the 500! if they 
had been applied to by the captain. The captain 
had been instructed that Ross and Oo. were 
agents, and that he was not to pay bills him
self, but was to send them to Ross and Co. ; 
and Ross and Co. had been told not to allow 
the captain to have more than small sums at 
a time. These were all private instructions, and 
were not known to the plaintiff. I t  was plain that 
the stevedore, and probably the captain, committed 
a fraud on the owner in reference to the loading 
of the ship with timber. However, the captain 
applied to the plaintiff and obtained from him 427!•> 
of which 300!. was in cash, and the supplies and 
money were such as the ship was in actual need of, 
being for the most part necessary for the loading 
of the ship.

The Lord Chief Justice left the following among 
other questions to the ju ry :—

1. Did the plaintiff before or at the time of 
making the supplies know that Ross and Co. bad 
authority to supply the ship with all things neces
sary p—Answer : Ho.

2. Did the plaintiff know that Ross and Co. were 
agents for the ship ?—Answer: Ho.

3. Ought the plaintiff to have inquired in the 
ordinary course of business P—Answer : Yes.

4. The jury also found that the goods suppl'®'1 
were necessaries, and i t  was admitted that the 
plaintiff might have ascertained that Ross an1 
Co. were agents if he had inquired.

Benjamin Q.C. and Wormald showed cause.'' 
The point made on the part of the defendant ri 
that the captain was not the agent of the defen 
ant so as to hind him; but we contend that any 
limitation of authority not known to the plaint' 
cannot bind the latter, and the captain is 
facie clothed with a general authority to bind t 
owners for necessaries. A  ship comes once, n 
like a trader on a regular line, to a port seeking
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cargo. The captain says he is his own master, 
and the things which are supplied to him are just 
such as would be wanted for the ship. No one 
else supplies them and yet i t  is suggested that the 
owners who have had the things are not liable. 
A ll that is shown here is that Ross and Co. were 
ready to supply money for these things, but they 
did not do so.

I t  is an important fact that the captain having 
borrowed 1500 dollars from the plaintiff, gave 
an account to the owners at Liverpool, and 
showed a balance in hand of 252 dollars which 
the defendant took from him. This sum has 
never been returned, the 981. paid into court was 
stated by the defendant to be for fresh meat, 
&c., supplied in Quebec, but we contend that the 
owners cannot ratify the act of the master in part 
only, but must do so altogether i f  they accept any 
benefit. Here the defendant actually took sorno 
of the money: (See Bristoive v. Whitmore in the 
House of Lords, 1 Mar. Law Cas. O. S. 95; 
4 L. T. Rep. N. S. 622) What the defen
dant is trying to say is this, “  The captain is 
not my agent, but I  w ill keep what he has got 
for me from you.”  This is a ratification of what 
the master has done.

But independently of that the master can bind 
the owners for necessaries, and the ju ry have found 
that these were necessaries. [B rett, J.—In  the 
sense in which you use necessaries i t  would be the 
same i f  the owner were in the port.] No secret 
instructions can affect the position of the plaintiff, 
nor take away the general authority possessed by 
the master as agent of the owners. In  Grant v. 
Norway (10 C. B. 686), a passage from Smith’s 
Mercantile Law, p. 59, is quoted by Jervis, C.J., 
as being a correct exposition of the law. “  The 
master is a general agent to perform all things, 
relating to the usual employment of his ship, and 
the authority of such an agent to perform all things 
Usual in the line of business in which he is employed 
cannot be limited by any private order or direction 
not known to the party dealing with him.” 
[Brett, J.—Hoes that go further than that the 
captain may bind within his general authority, 
notwithstanding secret orders, but that if things 
are not necessary he cannot bind the owners ?] 
What then is the meaning of the term ? I t  must 
mean necessaries for the ship, not that they could 
not be got from some one else. [B rett, J.—I  take

that if  the owner is in  the port w ith money or 
credit, nothing is a necessary in  the proper sense.] 
^es that is so, if  the owner or the agent be 
known; but there is no case deciding that the 
Plaintiff is bound to make inquiries if there has 
keen an agent secretly appointed. In  Williamson 
v- Page (1 Oar. & K ir. 581), i t  was held that the 
°nly question for the ju ry  was whether under the 
Circumstances the captain’s position was such as 
^  constitute him the authorised agent of the 
owner, in order to procure advances, and that the 
state of accounts between the captain and the 
owner had nothing to do with the case. Arthur v 
Parton (6 M. & W. 138), which w ill be urged most 
strong]y against the plaintiff, is not a decision 
a8ainst the view we are contending for. In  the 
orst place, what was assumed to be there decided, 

not in reality decided. I t  occurs merely in 
"he reasoning of the judge, it  is an obiter dictum, 
an<l  entitled no doubt to the respect due to a 
8feat judge, but still i t  was not a decision on the 
P°mt of the known existence of an agent in the

port. In  the second place, accepting it  as far as 
i t  goes, i t  may well be that the attention of the 
court not being directed to that particular matter, 
the proposition is stated without the qualification 
which we think is understood though not expressed 
throughout, viz., that agent means “  known 
agent,”  not secret agent. And that this is 
implied may be argued from the use by Lord 
Abinger, of “ general”  agent. He says, “ There
fore, if  the owner or his general agent be at the 
port, or so near i t  as to be reasonably ex
pected to interfere personally, the master cannot 
unless specially authorised, or unless there be some 
custom of trade warranting it, pledge the owner’s 
credit at all, but must leave it  to him or to his 
agent to do what is necessary.”  [B rett, J.—That 
is the proposition you have to negative; the fact 
of the presence of the agent in  the port deprives 
the master of any implied authority,] The law is 
not now so rigid as at the date of Arthur v. Barton 
(ubi sup.). Edv>ards v. Havill (14 C. B. 107) 
shows that when there "was a reasonable necessity 
the captain might act so as to pledge the owner’s 
credit, though the owner was within one day’s 
post. So in McIntosh v. Mitcheson (4 Ex. 
175), where i t  was held that the onus is on 
the plaintiff to show that the money and goods 
supplied were necessaries. That ouus we ac
cepted here, and proved at the trial. In  The 
Riga (ante, vol. 1, p. 246; 26 L. T. Rep. 
N. S. 202; L. Rep. 3 Ad. 516) there is a re
view of the authorities on thp meaning of 
“ necessaries,”  and the Court of Admiralty 
adopted Lord Tenterden’s definition, given in 
Webster v. Seekamp (4 B. & Aid. 352) : “  What
ever the owner of the vessel as a prudent man 
would have ordered if  present at the time, comes 
within the meaning of the word ‘ necessary ’ as 
applied to those repairs done or things provided 
for the ship by order of the master, for which the 
owners are liable.”  In  a recent American case 
MaOready v. Thorn (6 Sickels, 51 N. Y. R.) the 
law is reviewed, and thence it  appears that tho 
necessity of borrowing money and the application 
of it  must be proved by the lender to entitle him 
to recover, but that is a ll; nothing is said about 
the discovery of a secret agent. There is the ana
logy of necessaries for infants and married women 
in favour of my contention. [B rett, J.—Is not 
the analogy of hypothecation a better one ? I t  is 
the fact always of there being an agent which it  is 
important in reference to bottomry bonds to dis
cover. The captain cannot hypothecate i f  there.is 
an agent.] Hypothecation is so extreme and 
exceptional an act, that an agent must become 
known if  you advertise. Consider, also, how 
dangerous i t  would be to hold that the mere 
fact of there being a secret agent, necessarily 
prevents a plaintiff from recovering for goods 
actually needed and actually supplied and en
joyed. I t  would open a wide door to fraud by col
lusion between owners and mere colourable agents. 
And then with regard to bottomry bonds, the 
principle is not so precise as is suggested by the 
court, for the judgment of Hr. Lushington in the 
case of The Faithful (31 L. J. 61, Adm.) shows, 
that the question of knowledge is not unimportant. 
He says, there is this qualification of the general 
principle, “  I f  the merchant who furnishes those 
supplies, and at the same time takes a bottomry 
bond, is in a state of invincible ignorance as to the 
existence of an agent in the same town—the bond
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w ill be good; but we must recollect that invincible 
ignorance means that ignorance which i t  is not in 
the power of the merchant to overcome by taking 
requisite means to obtain information on that 
subject.”  I f  invincible ignorance w ill support a 
bottomry bond, surely such bond fide ignorance 
as existed here w ill support a contract for neces
saries actually supplied, nothing having occurred 
to excite even a suspicion that the statement of 
the captain that there was no agent was untrue. 
[B r e tt , J . also referred to The Alexander (1 W . 
Eob. 346 ; Johns v. Simons, 2 Q. B. 424).]

C.Bussell, Q.O. (Cohen,Q.C. with him)in support 
of the rule.—First, I  say, that the payment into 
court is not an admission of liability, nor that the 
captain was authorised to pledge the owners 
credit. Then as to the supposed ratification. The 
captain had borrowed money from the plaintiff 
and from Boss and Co., and though on returning 
home he had 250 dollars in hand, there was nothing 
to show whose money that was, so that the de
fendant in receiving it  did not thereby ratify the 
captain’s dealing with thp p la intiff; and there is 
no finding of th9 ju ry to support the theory of 
ratification. I  contend the onus is on the plaintiff 
to establish that there was authority in the captain 
to bind the owners.

Secondly, the onus is not discharged by 
merely showing that the things were neces
sary to the ship, in the sense of being needed 
in the prosecution of the voyage, and that 
some one must have supplied them, but that 
regard must be had to the fact of whether or 
no the owner has provided the captain with 
funds or means of otherwise providing himself 
with such necessaries. [B r e tt , J .—W ill you go 
so far as to say that i t  must be a direction to 
the jury, if  it  be proved that there was an 
agent, that they cannot find that goods supplied 
aliunde are necessaries?] Yes, we must go that 
length, and i t  was so taken at the trial. The 
hypothecation cases are in Williams and Bruce’s 
Admiralty Practice, p. 42. But the cases cited 
as modifying or questioning Arthur v. Barton, 
do not upon examination really do so at a ll; 
and unless Arthur v. Barton (ubi sup.) is over
ruled, there can, I  submit, be no doubt about 
this case. I t  is admitted that the captain 
has only a limited authority, even without 
relying upon Lord Abinger’s judgment: he can
not pledge the owner’s credit except for neces
saries for the ship, that is, except in case of neces
sity. I t  comes round, therefore, to the question, 
What is a case of necessity P and I  contend that 
the true consideration is not merely whether the 
thing itself is necessary, but whether it was neces
sary to pledge tho owner’s credit to get it. [D en
man, J.—The captain might buy goods a dozen times 
over, and they would be equally necessaries each 
time.] Yes, that shows i t  by a reductio ad absur- 
dum; if the captain made away with or misap
propriated the things supplied, the owners migtit 
be held liable for necessaries ad infinitum were the 
construction contended for on the other side to 
prevail. [He was then stopped by the court.] 

B r e tt , J .—In  this case the facts are that the 
plaintiff has supplied the captain of the defend
ants’ ship with certain goods and money while 
she was seeking a cargo in a foreign port, 
and such goods and money may be taken to 
have been necessaries for the ship in the sense 
tha t the ship could pot have sailed w ithout

their having been supplied by some one. But it 
was proved that the owners, the defendants, had 
previously instructed Eoss and Co. to be their 
agents in that port for the ship on this voyage, and 
had supplied them with certain funds on purpose, 
and had authorised them to advance more if 
necessary for the voyage, and had appointed them 
to be their agents for the management of the ship 
at the port. Eoss and Co. had accepted the office, 
and i t  was proved were ready, able, and willing to 
do anything that was necessary, and had in fact al
ready made some advances and provided some sup
plies. The captain, though he knew all this as to 
the appointment of Eoss and Co. as agents 
(although I  may say that it  seems to me immaterial 
whether he knew or not) yet fraudulently eave 
orders to the plaintiff for goods for the ship. I t  
was admitted that the plaintiff was not cognisant 
of the fraud, and knew nothing of Eoss and Co.; 
but i t  was found by the ju ry that he might by 
inquiry have discovered that there was an agent, 
and then by inquiry of Eoss and Co. have known 
of the reel position of the ship and of the captain. 
Under these circumstances the plaintiff having 
supplied goods on the defendant’s credit brought 
an action for money lent and for goods delivered 
under an alleged contract between the plaintiff and 
the defendants, the latter acting through their 
agent, the captain of the ship.

One point which is urged on behalf of the plain
tif f  is this, that although the captain was not au
thorised to pledge the defendant’s credit, yet as he 
did actually borrow money, and the defendants 
have, by receiving part of that money, ratified the 
act of the captain, they are liable to repay the 
money so borrowed. Now that they might have 
ratified is undoubted, but then it  was necessary to 
show that they had received part of the money as 
coming from the plaintiff, and that they knew 
of the proceedings and arrangement. But here 
there was no knowledge; and I  am clearly of 
opinion that here there has been no ratification. 
The case, therefore, is an ordinary one of money 
and goods supplied on a captain’s order.

The action is on a contract and the onus is on the 
plaintiff to show the contract. There is certainly 
no express contract, for what was made was be
tween the plaintiff and the captain, and the defend
ants are not bound unless the captain had autho
rity. I t  is said that the captain had a general 
authority. That is a vague statement, but i t  is so 
far true, because a captain has a general implied 
authority to pledge the owner’s credit under cer
tain circumstances, but only then. To raise the 
presumption of the existence of that authority .it1S 
recognised law that two main things must exist. 
F irst it  must be necessary to borrow money for 
the prosecution of the enterprise, and as t° 
goods, such must be shown to be reasonably 
necessary for the use of the ship—I  don’t say 
absolutely necessary, but they must certainly 
be reasonably necessary, for i f  the goods are not 
necessary then even if  the captain could n°t 
get money from the owner or his agent, still j1® 
would not be entitled to pledge the owners’ credit 
for such goods. Secondly, even if the things are 
necessaries, that alone does not give tho captain 
authority. I t  must also be shown that i t  was 
reasonably necessary to order them on the credi 
of the owners, or of the ship, and that the mastei 
could not get the supplies through an authorise 
agent, If the captain is at a port of his offU
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country, or at a foreign port, and i f  neither the 
owner nor an agent be there, or near there, and the 
captain be not in funds, then there is a reasonable 
necessity to order goods or borrow money on the 
owner’s credit, as in the case of Edwards v. Havill 
(ubi sup.). But i f  the owner be present, with 
means to pay for the goods, or credit to procure 
them, then there is no necessity for the captain 
to pledge his owner’s credit. Where the owner is 
present and in a position to pay, i f  this be proved 
in fact, i t  is the law of England that the judge 
trying the case ought to direct the ju ry  that the 
captain has no right to pledge the owner’s credit, 
and that he has therefore no authority, express or 
implied to do so; and that therefore there can be 
no evidence of a contract between the owner and 
the person who may have supplied goods or lent 
money to the captain under such circumstances.

This is equally the fact if the owner has an agent 
Who stands in his place, who has been instructed 
to act as agent and accepted the appointment 
and who is ready and able to fu lfil the duties. 
Here, also, there is no necessity for the captain to 
act on behalf of the owner, for the agent can act; 
the captain is servant of the owner, and so is 
servant of the agent, who is in the owner’s place 
for the time being; i f  i t  were otherwise, and if  
he do act, he in effect takes away the owner’s 
discretion.

This view of the law is supported by every 
authority. The leading case on the subject, which 
has always been so treated on account of the ex
position of the law in i t  by Lord Abinger, is Arthur
w. Barton, and i t  has ever since been quoted with 
approbation, has never been questioned, and has 
oeen copied into all the books. This exposition 
of the law is well and accurately summed up in 
McLachlan’s Law of Shipping, 1st edit., p. 131, 
where the law on many subjects is well stated, 
though I  do not invariably agree with the 
author when he theorises as to what the law ought 
to be. The passage is this, “  There are well defined 
hmits to the exercise of the authority of the mas
ter to pledge the owner’s credit. Eirst, in cases 
"diere the owner or his agent is at the port of the 
smp’s anchorage, or so near to i t  as to be reason
ably expected to interfere, the master cannot, 
'yithout special authority for the purpose, pledge 
tee owner’s credit for the ship’s necessities.”  
How the general law that is contended for by Mr. 
•Benjamin, and rightly, is that the master is 
a8ent for the ship, and so for the owner for all 
teat is necessary for the working and navigation 
te the ship, and the prosecution of the voyage. 
Vuite so, but there is this limitation as shown in 
Arthur v. Barton (ubi sup.), that i f  the owner or 
d's agent be at the port the authority of the 
faster ceases. Then there is also a second limi- 
tetion, given by Maclachlan, p. 132, viz , that the 
authority of the master, when it  exists, extends 
°n'y to such things as the owner, i f  there, would 
aeem to be necessary ; to such things only “ as a 
Prudent man would deem reasonably necessary 
and proper to be done or supplied for the purposes 
°f the voyage on which the vessel is engaged.”  

The plaintiff, therefore, must show, taking these 
gnitations, in inverse order, first, that the things 
tech have been supplied to the captain are such 

uings as the owner would if  present have thought 
6cessary ; and, secondly, that neither the owner 

A *, any agent of his was there with money or 
tecut to supply the things, whether the port be a l

home or a foreign port. I f  the plaintiff fails in 
these, he fails in the primary part of his proof; 
he fails, that is to say, in  proving the authority of 
the captain, and, if  so, there is no contract.

This is in  harmony with the law in respect 
to hypothecation as held universally in the Admi
ralty Court. In  case of hypothecation the len
der must, to justify such a proceeding, and 
enforce his bond, show that neither the owner 
nor his agent were at the port, and that there 
was no means of communication with them, and 
that by no reasonable efforts could the master 
have obtained money upon less security. Although 
the money may be absolutely necessary for the 
ship, yet the fact does not give the master 
authority to hypothecate, without showing what 
have been just stated to be the other requisites, 
notwithstanding the indisputable possession by 
the captain of a general authority. I t  has 
been argued that the plaintiff might, i f  he knew 
of no agent, deal with the master, but it 
has been held to the contrary. The know
ledge of the plaintiff who lends the money is 
immaterial, and has always been held to be so, 
and that being so, can i t  be maintained that 
necessity alone, in the sense of the ship being 
in need of the goods or money, apart from anv 
consideration whether or not the owner or agent 
is ready to supply them, is to justify any 
ono in dealing with the captain and fixing the 
owners with liability.

But it  is said that the course of authori
ties has been broken in upon by the case of 
The Faithful (ubi sup.). I  would always speak 
of any judgment of Dr. Lushington with the 
greatest respect, as I  believe him to have been one 
of the ablest judges who ever sat on the bench, 
and his decisious are those of one who had the 
widest knowledge of law, especially in  relation to 
nautical matters ; but I  am bound to say that the 
propositions put before us from The Faithful (ubi 
sup.) seem to me to be novel, and I  doubt i f  they 
could be sustained in the form in which they have 
been cited. But even i f  they can be sustained 
they would not help the plaintiff here, for the find
ing of the ju ry  takes this case out of those limita
tions, as the plaintiff might have by inquiry dis
covered the agent. That also was a case of bot
tomry, and not strictly or necessarily applicable 
to a case of goods supplied to a captain. The 
American case (McCready w.Thorn, ubi sup.) which 
has been mentioned does not derogate from the 
long list of authorities which have affirmed the state 
of the English law.

I  am of opinion therefore that upon proof or 
admission that Ross and Co. were agents appointed 
by the owners to manage the ship in the port 
( I  do not rely upon their being consignees) 
and to see the ship supplied, and that they had 
accepted the appointment and were ready to 
act—on that proof or admission, I  think the 
Lord Chief Justice would have been justified 
in directing, and would, i f  he had acted strictly, 
have directed the ju ry that there was no case on 
behalf of the plaintiff for them to considor. For 
these reasons I  am of opinion that this rule to 
enter the verdict for the defendant must be made 
absolute.

D enman , J.—I  am of the same opinion. The 
only difficulty which presented itself to my mind 
during the argument was owing to the fact that 
the case most relied upon for the defendant and
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which has been taken to govern this, does not 
contain on the point for which i t  is cited an 
absolute ruling but only a dictum. But I  think 
that as that judgment was delivered in a case 
where the whole law on the subject was before the 
court, and was discussed and considered, and as it 
has been adopted everywhere since that time, and 
has been inserted in the text books and recognised 
in later cases, the dictum may be acknowledged 
to be a correct statement of the law. I  find in 
Maude and Pollock (Law of Merchant Shipping, 
2nd edit., p. 102), it  is laid down in this way. “  The 
master under the general authority which he 
possesses may do all things necessary for the due 
and proper prosecution of the voyage in which the 
ship is engaged. This implied authority, however, 
does not usually exist in cases in which the owner 
can himself personally interfere ; as for instance 
when the ship is in aportwberethe owner resides, 
or at which he has beforehand appointed an 
agent.”  I t  seems that the law is always stated as 
being settled in favour of non-liability of the 
owner where there is an agent in the port, and 
every case goes to corroborate the view that such 
is the law, though no case is founded on exactly 
the same circumstances as the present one. A ll, 
however, recognise the principle that the agent, i f  
there be one, is the proper person to furnish all 
supplies, and the liability of the owners does not 
arise i f  the master takes upon himself to do what 
he should not, and no implied authority to bind 
the owners is created. On the other points i t  is 
unnecessary fo me to enlarge; but as to the 
evidence of ratification I  agree with my brother 
Brett, and I  also th ink that we need not resort 
to the fourth finding of the ju ry  unless the 
doctrine alleged to be laid down by Dr. Lushing- 
ton in the case of The Faithful (ubi sup.) is to be 
applied, which I  am of opinion i t  is not.

Rule absolute.
Attorneys: for plaintiff, Stevens, Wilkinson, and 

Harries : for defendant, Field and Roscoe, for Bate
son.

E X C H E Q U E R  C H A M B E R .
Reported by M, W. M cK e il a k , Esq., Barrister-at-Law.

Saturday, May 9,1874.
F isher v . L iverpool M arine I nsurance Company 

(L im ite d .)
Marine insurance—Slip—Contract to prepare or 

execute policy—30 & 31 Fief. c. 23, ss. 7, 9.
An underwriter’s slip is a contract of marine in

surance within the meaning of the Stamp Act 
1870, and such a contract cannot be enforced 
unless expressed in a stamped policy, and the 
agreement on behalf of underwriters signing a 
slip is not an agreement divisible into two parts, 
the one to make a contract of marine insurance, 
and the other to prepare a policy in accordance 
with that contract, but is a whole agreement to 
insure, which can only be enforced against under
writers after being expressed in a stamped policy.

Defendants’ agent in London initialled a slip for the 
insurance of some steel rails of plaintiffs on 
board a ship. Defendants’ agent, in the ordinary 
course of his business, sent a copy of this slip the 
same day to the defendants. The plaintiffs’ 
brokers paid defendants’ agent in London for the 
premium due upon the policy, and also for the 
stamp of the policy, but although some correspond-

ence passed concerning it, no policy was executed. 
The steel rails were totally lost by perils insured 
against, and the defendants refused to pay the 
amount named for insurance on the slip.

Held by the Exchequer Chamber (affirming the 
majority of the Queen’s Bench), that the whole 
transaction between the parties constituted one 
indivisible contract; and that sects, 7 and 9 of 
the Stamp Act 1870, prevented the plaintiffs from 
recovering the insurance from the defendants in 
any form of action.

T h is  was an appeal by the plaintiffs under the pro
visions of tho Common Law Procedure Act 1854, 
against the decision of the Court of Queen’s Bench 
in  making absolute a rule of that court, obtained 
by the defendants pursuant to leave reserved, 
calling upon the plaintiffs to show cause why the 
verdict found for the plaintiffs should not be set 
aside, and instead thereof why a nonsuit should 
not be entered or a verdict for the defendants, on 
the grounds hereinafter set out.

The pleadings, the arguments upon the rule, 
and the judgments of the court below are reported 
ante p. 44.

The following were the facts as stated in the 
appeal case:

The plaintiffs carry on business as merchants 
and shipowners at Barrow-in-Furness, and were 
at the time of the orders to insure hereinafter 
referred to, the owners of the ship Lizzie and 
continued to be such owners up to and at the 
time of the loss of the ship as hereinafter men
tioned. The defendants are a marine insurance 
company, carrying on business at Liverpool un
der the name and style of the Liverpool Marine 
Insurance Company (Limited) and in Dec. 1871 
they entered into a voluntary liquidation.

The defendants appointed and employed before 
such liquidation the firm of Eames and Co. to 
act as their agents in London to accept risks and 
receive premiums on their behalf; and a circular 
was issued by the defendants informing the public 
of the said appointment.

Eames was called as a witness by the plaintiff s> 
and proved the course of business to be as follows: 
—His firm accepted risks for the defendants by 
himself initialling the slips. Copies were then 
sent to him by the brokers, and he invariably f°r" 
warded copies of the same to the defendants at 
Liverpool on the same day.

The plaintiffs employed their brokers in London, 
Messrs. John Patton, jun., and Co., to insure for 
them a cargo of steel rails per the said ship L i z z i e .

The said cargo was the property of the Barrow 
Hematite Company, as agents for whom the plain
tiffs were shipping the said cargo; and the 
Lizzie being the plaintiffs’ own vessel, they 
were carrying the cargo upon a charter-party, »n‘r 
took upon themselves the risk of the cargo, n°L 
to pay the Hematite Company any loss thereupon- 
After the loss the plaintiffs paid the Hematite 
Company the amount thereof.

On the 16th Nov. 1871, the said brokers sub' 
mitted a slip, of which the following is a copy» t° 
Eames, who initialled the same:—

¿£4923 4s. 5d. Cash. 16th Nov. 1871-
John Patton, jun., and Co.

Lizzie.
Barrow.

Steel Bails.
New York, 

fpa.
f. B- a.

fo. & s.
880
¿£6000

£1000 T. B. E
I  60/- °l 
■ 16/11

a
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The initials T. R. E. appearing opposite the sum 
of 1000/,. on the slip are the initials of Eames, and 
the said slip was put in and proved at the trial, 
and was not objected to.

A  copy of the said slip or request note was 
made by the brokers and sent to Eames, and he 
the same day forwarded to the defendants a docu
ment of which the following is a copy :—

L ive rpoo l M arine  Insurance Company (L im ite d ), London 
Agency, London, 16/1/71.

No.

P olicy 
in  the 

name of
On

Voyage in 
c lud ing  a ll 

r is k  o f cra ft, 
free o f cap
tu res and 

seizures and 
the  conse

quences o f 
any a ttem pt 

thereat.

Sum
insured.

Prem ium  
per cent.

John 
P a tton . 

Jun., 
and Co.

Steel 
K ails 
fpa. 
fga. 

fc . & s.

A t  and from  
Barrow  to  

New Y o rk .
£1000 60s.

Brokerage.
D iscount...To the

debit of 
Do.

Ship 
L izz ie  

D ate  of 
Sailing £

On the 1st or 2nd Feb. a debit note was for- 
■warded from Eames to Patton and Co., of which 
fte  following is a copy :—

The Liverpool Marine Insurance Company (Limited).
London Agency.

Eames and Co., St. Michael’s House, Cornhill, E.C. 
•*-0 premiums for the month of Jan. 1872, less }  „ 2 5  1 3  0  

brokerage and 1 0  per cent, discount for cash )
, Policy Duty 2 6
Messrs J. Patton, jun. and Co. --------------

¿£25 15 9
N o t e .—The disoount w ill be forfeited in default of 

Prompt payment on the 8 th Feb.
Please bring this account when payment is made.
On the 29th Jan. 1872, the defendants’ liquida- 

'Oi’s in Liverpool wrote a letter to Eames and Co., 
° i which the following is a copy :—

T. S. Eames, Esq., London.
29th Jan. 1872.

, Hear Sir, —We have open slips as at foot, and shall 
e,glad to reoeive instrnotions regarding them.—Yours 
wthfully, for Self and Co., Liquidators,

J. S. M cGh ie .
Nov. 16th.—Lizzie. Barrow to New York.—1000}. on 

teel rails. J. Patton, jun., and Co.
To this letter Eames & Co. sent po reply, but 

'ipon receipt of i t  communicated with Patton and 
.?•> and received their instructions to put the 

J ‘P forward. The slip was put forward, but on 
oat date did not appear, except by the corre- 

Pondenoe hereinafter set out. 
t On the 13th March 1872, Patton aDd Co. paid 
0 Eames and Co. by cheque to the defendants 
rder the sum of 25/. 15s. 6c?., being 25?. 13s. for 

am/11'Um anc* for stamp duty on the policy;
end -®ames and Co., acting on their authority, 
Pa'!)0'-Sed the said cheque for the defendants and 
ijn, it  into their own banking account, and i t  was 
u,y paid.

n brokers on that occasion, and on several 
p r io n s  afterwards, applied to Eames for the 
fr lcy> and were told it  had not been sent up 
L,,111 Liverpool, and that he would write a sharp 
6t̂  about it.

he Lizzie and cargo were on the 21st March

1872 posted as, and were in fact, totally lost, and 
the defendants refused to execute any stamped 
policy or to pay the insurance.

The followingcorrespondence took place between 
Eames and the defendant:—

London, 13th March 1872.
Gentlemen,—Messrs. Patton and Co. have applied to 

na for policy per Lizzie, the slip of which was sent to 
you some time since. Please send us the policy at your 
earliest convenience.—Yours faithfully, Eames & Co.

To Liverpool Marine Insurance Company. Per E. O.
Liverpool, 16th March 1872. 

Messrs. Eames and Co., London.
Hear Sirs,—Please send me a copy of your reply to mine 

of the 29th Jan. it  appears to have been mislaid.—-Yours 
faithfully, J. S. Me Gh ie .

For Self and Co., Liquidators.
Eames and Co., London. To J. S. Me Ghie.

London, 18th March 1872.
In  reply to yours of the 16th we cannot find any favour 

from you dated the 29th Jan. Please hand us a copy ’of 
same.
Eames and Co., London. 29th March, 1872. To Liqui

dators of Liverpool Marine Insurance Company.
Copy of yours of 29th duly to hand. We have never 

received the original. The Lizzie was sent down to 
you to put forward some ten days ago and we have since 
written asking for policy,. Messrs. Leech and Harrison 
will let us know to-morrow about ship or ship’s policy.

Defendants to Eames and Co.
21st March, 1872.

As so long a time has elapsed since the insurance per 
the Lizzie was opened, we cannot now issue a policy.— 
Yours fa ith fu lly, J- S. Me Gh ie .

For Self and Co., Liquidators.
Eames and Co. to Defendants.

London, 25th March 1872.
Referring to your note in reference to the Lizzie we 

are surprised at your refusing to issue a policy. This 
slip was sent to you some time since, and we have written 
more than once for the polioy, and moreover, Messrs. 
Patton and Co. have paid the premium.

Defendants to Eames and Co.
Lizzie.

Dear Sirs,—W ill you please say when you received the 
premium per this vessel, as we have no account of it? 
The earliest request we had for a policy was contained in 
your letter of the 13th March.—Yours faithfully,

J. S. Me Gh ie .
For Self and Co. Liquidators.

Eames and Co. to Defendants.
27th March, 1872.

In  reply to yours of yesterday, respecting the Lizzie, 
the copy of the slip was sent to you some time since; we 
have no record of the date, because it  was7sent down 
without any letter being written (as customary). The 
cheque was paid 13th March. Messrs. Patton and Co. 
inform.us that they wish to know by wire to-morrow, 
without fail, if  you intend to issue a policy or not ?

Defendants tc Eames and Co.
28th March 1872,

I  have yours of yesterday, and repeat a policy cannot 
now be issued. The liquidators do not recognise the 
payment to you by Messrs. Patton, as you had no 
authority to receive it  on behalf of this oompany. Permit 
me to ask yon why advice of the payment was not made 
to the liquidators before ?—Yours faithfully,

J. S. M cGh ie .
For Self and Co., Liquidators.

Eames and Co. to defendants.
28th March 1872.

Yonrs of the 28th duly to hand. Never having had our 
authority to receive money on behalf of the Liverpool 
Marine cancelled, we of course considered we were 
justified in applying for and receiving premiums over
due; and referring to your other question, it  has not 
been our custom, as you well know, to make daily advice 
of payments made to us on behalf of the Company 
Messrs. Patton and Co. inform us that they conside 
you are bound to issue a policy.



256 MARITIME LAW CASES.

E x . C h .]  F is h e r  v . L iverpo o l M a r in e  I nsurance  C ompany  ( L im it e d ). [ E x . C h .

The company did not at any time return the 
said slip, nor did they in  any way intimate that 
they would not grant a policy until the 21st March
1872.

The learned judge put the following questions 
to the ju ry :—First, Did the defendants authorise 
Eames to in itia l slips, to accept risks and to receive 
premiums on their behalf P Secondly, Did the de
fendants by approving the circular issued, stating 
that Eames had authority to accept risks, give the 
plaintiffs reasonable ground to believe, and did 
the plaintiffs believe, that i f  they (the plaintiffs) 
paid the premium and stamp duty on a slip in i
tialled by Eames, the defendants would issue a 
policy in accordance with the slip? Thirdly, 
Were the plaintiffs prevented by the conduct of the 
defendants from insuring elsewhere? And the 
ju ry  having answered all these questions in the 
affirmative, a verdict was thereupon entered for 
the plaintiff’s with damages 1000Z., the declaration 
to he taken as amended to meet the facts and 
findings, his Lordship ruling that there was no 
evidence on the record as it  stood, and reserving 
leave to the defendants to move to enter a verdict 
for them or a nonsuit, on the grounds that there 
was no evidence to go to the ju ry  of liability on 
the part of the defendants, and that his Lordship 
ought not to have allowed the declaration to be 
amended.

The defendants obtained a rule nisi in pursu
ance of the leave reserved, which was made abso
lute on the 5th July 1873 by a majority of the 
Court of Queen’s Bench, consisting of Quain and 
Archibald, J J .; Blackburn, J. dissenting.

The grounds of the rule were ; First, that there 
was no evidence to go to the ju ry ; secondly, that 
no action w ill lie on the ship alone without the 
policy ; thirdly, that no interest was shown in the 
pla intiff; fourthly, that the learned judge should 
not have allowed the declaration to be amended.

Benjamin, Q.C. (with him Aspland) argued for 
plaintiffs, the appellants.

B. G. Williams, Q.C. (with him Aspinall, Q.C.), 
for defendants.

For the arguments, see report of the case in 
the court below, ante, p. 46.

C o le r id g e , C. J.—I  am of opinion that the judg
ment of the majority of the Queen’s Bench should 
be affirmed; and I  base my opinion upon the short 
and simple ground that all the transactions 
between the parties from the initialling of the 
slip constituted one and an indivisible contract. 
I f  that be so, i t  is admitted that the contract 
cannot be enforced. I t  has been laid down again 
and again that a slip is a contract of marine in 
surance ; and by sect. 7 of 30 & 31 Yict. c. 23, 
“  No contract or agreement for Sea Insurance,”  
with exceptions not relating to this case, “  shall be 
valid unless the same is expressed in a policy.”  
Although this contract, which was expressed only 
on the slip, cannot be expressed at law, it  is not 
the less a contract, and the parties are bound 
in honour to carry it  out. The learned judges 
in the court below have differed in opinion, 
and I  think i t  was natural enough under the 
circumstances of this case that any one should 
endeavour as far as possible to maintain and en
force a contract which wa3 repudiated as this was 
by the defendants. I t  can, however, be supported 
at law only by separating that part of the contract 
of which the slip might be evidence from the other 
part, which can only be inferred, that the defen

dants should tender to themselves a policy which 
they themselves should sign. Now, certainly i t  
would require an extreme refinement of words and 
some violence to common understanding to support 
such a contention ; everyone knows that the ordi
nary contract in a case of this kind is that which 
the slip contains, and on this ground I  th ink the 
judgment of the majority of the court below 
was correct. Something has been suggested 
as to a subsequent contract contained in 
the correspondence, but there is no reference 
therein to any but the one whole and in
divisible contract which alone existed between 
the parties. This being so the judgment of 
the Queen’s Bench should be affirmed, I  think, on 
the grounds stated in the opinion of the majority 
of that Court.

B r a m w e l l , B.—I  am entirely of the same 
opinion. I t  has been said that there are here two 
contracts between the parties ; a very ingenious 
suggestion, and emanating, probably, from a 
natural feeling of indignation at the conduct of 
the defendants. When the practice in these matters 
is borne in mind, i t  is impossible to hold that 
this transaction constituted two contracts. When 
Edmes initialled the slip, the company in the 
ordinary course was bound to issue and pay for 
the policy ; it  was all arranged at one time, and 
no further bargain was required. Nothing fu r
ther needed to be done by the plaintiffs. I f  this had 
been a lawful contract, or I  should rather say a 
contract enforceable at law, no one would have 
suggested there were two contracts. Take, by 
illustration, the sale of land, which can be enforced 
at law without d ifficulty; no action would ever 
be brought merely for not preparing the convey
ance; or in a sale of goods, no action would be 
brought for not making a memorandum in 
writing. I t  is admitted here that this is not a 
contract to execute a policy, which, if  it 
were, would not improve the plaintiff’s posi
tion; but i t  is said there was a breach of a 
contract to prepare a policy. The result of this 
contention would be that although no action would 
lie for not executing a policy, there might be an 
action for not preparing one. I t  is very curious if 
such an obligation exists. I  should like to see the 
form of the count into which Mr. Benjamin wants 
to amend the declaration. Another argument was 
that the plaintiffs were misled by the defendants 
statements, and that the latter were estopped from 
denying the existence of a policy. That argument 
comes to this : That the defendants were bound to 
execute and forward a policy ; but as they had not 
forwarded it, the plaintiffs had a right to assume 
that they had done the other part of their duty 
and had executed it. I  am of opinion that the 
judgment of the majority of the court below should 
be affirmed. . .

B rett, J.—I f  I  had not tried this cause at Nis' 
Prius.I should not have added anythingto the judg" 
ments which have been delivered. I  sought at the 
tria l every possible means to upset the defendants, 
and now I  would do anything I  can to accomplmn 
that result which is in accordance with my view 0 
the law. Eames had bound the defendants as far 
as he could, but this slip as i t  appeared to mo 
was the only evidence of a contract between 
plaintiffs and defendants. I f  there be evidence 
of any other contract between them I  do D0_ 
see i t  in the case. I t  has been urged in the arf?° 
ment that by reason of the course of businos
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there was another and independent contract that 
the defendants would execute and stamp a policy; 
jt so it  was only because the slip was signed, 
then i t  was said there (was an independent con
tract by the defendants to procure an executed 
policy from themselves; this, however, could be 
only a roundabout way of evading the Stamp Act. 
I t  has been urged also that there was a contract 
1n February to get the policy prepared. But there 
Was no agency in Eames for that purpose, and the 
point was not raised at the trial, nor left by me to 
the jury. As this rule is upon leave reserved, I  
do not th ink that it  is open to the plaintiffs to 
argue this point now. Nay, more, I  doubt whether 
oven my brother Blackburn’s judgment was 
founded upon that point at all. There is nothing 
to distinguish this action from one upon a Lloyd’s 
®hp against an ordinary underwriter; if  this con
tract could be upheld, so could any of which a 
®‘ip ia the only evidence. Although with great re
luctance, I  cannot concur in  the opinion of my 
brother Blackburn.

Cleasby , B., D e n m a n , J., P ollock and A m p h - 
le tt , BB., concurred.

Judgment affirmed.
Attorney for plaintiffs, J, McDiarmid.
Attorneys for defendants, F. Venn and Son, for 

Anderson, Collins, and Robinson, Liverpool.

C O U R T OP A D M IR A L T Y .
Reported by J . P . A spinall , Esq., Barrister-at-Law,

Monday, April 27, 1874 
T he Cairo .

Salvage of life—Ship damaged by collision—Crew 
leaving her without orders—Liability of ship and 
shipowners — Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104), sect. 458—Admiralty 
Oourf Act, 1861 (24 Viet. c. 10), sect. 9.

Where some of a ship’s crew leave their ship shortly 
after a collision at sea in consequence of her 
dangerous condition, not against their master’s 
orders, but without orders and without his consent, 
and are picked up and rescued from a dangerous 
Position by another vessel, the owners master and 
crew of the latter, as salvors of life within the 
'leaning of the Merchant Shipping Act, 1854 
'I*  18 Viet. c. 104),sect. 458, and the Admiralty
Court Act, 1861 (24 Viet. c. 10), sect. 9, may 
recover reward against the ship. 

ern-ble, that i f  a crew deserted their ship without 
reason and contrary to orders, and afterwards 
round themselves in a position of danger from 
which they were rescued, the ship would not be 

,j,fiable for salvage reward.
of was a cause of salvage instituted on behalf 
p, the owner, master and crew of the smack 
h£lef ald’ against the foreign steamship Cairo and 

r  freight and her owners intervening, 
ton be was a fishing smack of fifty-one
an,8 register, belonging to the port of London, 
tolrl Was manned by a crew of eleven hands all 
lor tv,0n ^ le 15th Deo. 1873, she left Harwich 
7 a h B fishing ground off Cromer. Between 
of a P ™-’ on that day, she was three-quarters 
Baw tb'*6 r̂?m the Newarp lightship, and her crew 
■yy. the Cairo in collision with another steamer. 
i<,,nen the steamers separated the crew of the 
Caf ra^  heard cries from the direction of the 

ro. and headed their smack in that direction. 
V °L. II. , N.S.

After about twenty minutes a boat was made out 
with several men in her, and pulling only two 
oars. The weather was then fine, but with a fresh 
breeze blowing, and an attempt was made to get 
the boat alongside, but the men in the boat not 
speaking English, were unable to understand the 
directions of the master of the smack, and there 
was great danger of their being run over by the 
smack. The smack was then laid to, and the boat 
succeeded in getting alongside. The men in the 
boat were very frightened, and at once jumped on 
board the smack letting go the boat, and had not 
the mate of the smack jumped into the boat and 
fastened i t  astern of the smack i t  would have 
gone adrift. The men turned out to be some of 
the crew of the Cairo. One of them was much 
injured about the head and back. When they got 
on board the smack they all went into the cabin, 
and the smack bore up for the Cairo. The master 
of the smack in getting within hailing distance 
of the Cairo, asked that vessel i f  any assistance 
was required, and getting no answer lowered a 
boat, but at this moment the Cairo steamed away 
towards Winterton, where she was beached to 
prevent her sinking. The smack then bore away 
for the Wold, where she lay to t i l l  daylight. 
Between 1 and 2 a.m., on Deo. 16, i t  came on to 
blow hard from the N.N.E., with a heavy sea, and 
the boat of the Cairo, which was astern of the 
smack was struck and carried away. A t 7 a.m., 
the weather having moderated, the smack sailed 
for Yarmouth, where she arrived at about 11 a.m., 
and landed the Cairo’s crew. The services 
rendered entailed upon the Emerald the loss of 
two days fishing, equal to about 401. Tho allega
tions in the plaintiff’s petition relating to their 
services were as follows :

9. When the boat’s crew from the Cairo were picked np 
they were in a very dangerous position ; from the dark
ness of the night it  was impossible to see the boat until 
very near, and the men ran great risk of being run down 
by passing vessels; those on board the Emerald would 
not have reached them if they had not heard their cries, 
and it  was only by the exercise of great care on the part 
of those in charge of the Emerald that they managed to 
get near the boat in the darknesB without running it  down. 
The boat’s crew hadno compass with them and only three 
oars, one of which they were obliged to use for steering so 
that they had little or no power over the boat and were at 
the mercy of wind and tide, and with the wind at W .S.W . 
and the flood tide they could never have gained the light
ship (the Newarp), which they were attempting to reach, 
for they were already to the south of the lightship, and 
they must have driven towards the cross sand and into 
broken water before the wind changed to the N .N .E . I f  
the boat’s erew had not got on board the Emerald before 
1 a.m, on the morning of the 16th they must in all pro
bability have been lost.

10. In  rendering the aforesaid services the master and 
crew of the Emerald incurred some risk and underwent 
great exertion and fatigue.

The facts alleged by the plaintiffs were admitted 
by the defendants, except in so far as they alleged 
that the character of the services were exaggerated, 
and the defendant further pleaded :

5. When the boat’s crew left the Cairo she was in no 
danger, and there was no reason for leaving her, and the 
said boat’s crew left without the master’s orders, aad 
against hisjeonsent and most improperly.

6 . They submit that in the circumstanoes no salvage 
servioes were rendered for which the defendants are 
liable, or which they ought to be ordered to remunerate.

From the evidence produced at the hearing it  
appeared that the Cairo was an iron ship, built in 
compartments, and that by the collision only 
one compartment was damaged. The master of the

S
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Cairo had immediately after the collision ordered 
the boats to be lowered by way of precaution, but 
had given no orders for the passengers and crew 
to get into them ; according to his account there 
was no such danger as justified the boat’s crew in 
deserting the Cairo, and they left without his con
sent, although not against his positive orders. 
He heard the hailing from the Emerald, but did 
not answer it  because he had enough hands 
on board to enable him to get to a place of 
safety, and did not require assistance. When the 
men returned to the ship a few days afterwards he 
allowed them to return to their duty without 
remonstrance.

The Admiralty Advocate (Dr. Deane, Q.C.), and
G. Bruce for the plaintiffs.—The plaintiffs are 
entitled to life salvage under the Merchant Ship
ping Act 1854 (17 & 18 Yict. c. 104) sect. 458, and 
the Admiralty Court Act 1861 (24 Viet. c. 10) 
sect. 9. (a) The boat’s crew at the time the ser
vices were rendered still belonged to the Cairo, 
and the plaintiffs may recover in rem against that 
ship. The object of the statute was to give en
couragement to salvage of life. I f  it  should be
come necessary for salvors to inquire as to the 
right of persons in danger to leave their ship be
fore instituting a suit, this inquiry w ill be made 
before rendering the service and the result w ill be 
that fishermen and others w ill refuse to take people 
on board their vessels unless they are satisfied 
that they can recover salvage reward. There was 
here a substantial life salvage. In The, Willem
I I I .  (ante, vol. 1, p. 129, L.Rep. 3 Adm. &Ecc.487 ; 
25 L. T. Eep. H". S. 386), a claim for life salvage 
rendered to persons in boats who had left their 
ship was entertained.

Butt, Q.C. and Phillimore for the defendants. 
—In  The Willem I I I .  (ubi sup.) the ship was 
on fire before she was abandoned. Owners 
ought not to be made responsible for ser
vices rendered to sailors who abandon their ship 
without necessity. To decree salvage reward 
w ill be to give a direct premium for cowardly 
desertion of ships in distress. There was no such 
danger as justified the desertion. The services 
afterwards rendered were of a most trifling  cha
racter.

The Admiralty Advocate in  reply.
S ir  K o bert  P h il l ik o r e .—In  this case, the 

Emerald, a fishing smack of 55 tons register,

(a) The Merchant Shipping Act, 1854, s. 458. “ In  the 
following cases (that is to say) : Whenever any ship or 
boat is stranded or otherwise in distress on the shore of 
any sea or tidal water situated within the limits of the 
United Kingdom and services are rendered by any person.

1. In  assisting such ship or boat.
2. In  saving the lives of the persons belonging to such 

a ship or boat.
3. In  saving the cargo or apparel of such ship or boat 

or any portion thereof.
And whenever any wreck is saved by any person other 

than a receiver within the United Kingdom there shall 
be payable by the owners of such ship or boat, cargo, 
apparel, or wreck, to the person by whom such services 
or any of them are rendered or by whom such wreck is 
saved, a reasonable amount of salvage, together with the 
expenses properly incurred by him in the performance of 
such services or the saving of such wreob, the amount 
&c., . . .  to be determined,

By the Admiralty Court Act 1861 (24 Viet. c. 10) s. 9, 
the provision is “ extended to the salvage of life from 
any British ship or boat, wheresoever the servioes may 
have been rendered, and from any foreign ship or boat 
where the service^have been rendered wholly or in part 
in British waters.”

belonging to the port of London, and navigated 
by eleven hands, having put into Harwich with a 
cargo of fisb, sailed from that port on the morn
ing of the 5th Dec. last year. On the night of 
that day she was in the fishing-ground off Cromer, 
and those on board her saw two steam-vessels in  
collision, and heard cries, and shortly afterwards, 
after sailing about for twenty minutes, they made 
out a boat with several men in her, pulling only 
two oars and calling out for assistance. The men in 
the boat were foreigners, and unable to under
stand the directions given by the master of the 
Emerald. The men in the boat, ten in number, 
were taken on board the Emerald, and the court 
is now asked by the owners, master, and crew of 
that vessel, to award salvage remuneration to 
them on the ground that, under the 458th sec
tion of the Merchant Shipping Act 1854 (17 & 18 
Viet. c. 104), a salvage service has been rendered 
by them in  saving the lives of the crew of the 
boat from imminent danger. The action has been 
brought against the steamship Cairo, to which 
the men belonged, and which proved to have been 
one of the two vessels seen by the Emerald to 
have been in collision as before mentioned.

The defence raised by the owners of the Cairo is 
two-fold. I t  is first alleged that the lives of the 
men picked up by the Emerald were in no danger ; 
secondly, that if  their lives were, in the circum
stances, in any danger, the men had improperly 
left their ship, and therefore the ship ought not to 
be made responsible in  respect of the services 
rendered to them.

The facts of the case lie in a very small com
pass. I  must remember what were the circum
stances, the time of the year, the time of night, 
the fact that the men taken on board were 
foreigners ignorant of the locality, ignorant also 
of the Engligh language. I  must also remem
ber the state of the weather. A t the time the 
men left the Cairo the weather was fine, but it 
changed, and the sea become rough not long after 
the men had been received on board the Emerald, 
so that in all probability if they had remained at 
sea in the boat, they would have been lost. A t 
the same time it  must certainly not be forgotten 
that although when the men were taken on board 
i t  was moonlight, there was some haze on the 
water, and the boat, when discovered, was in the 
track of vessels and in danger of being run down. 
In  all the circumstances I  am of opinion that 
these men were saved from danger of loss of lif0 
by the assistance rendered by the Emerald, and 
that if  no other objection can be shown to exist, 
the plaintiffs are entitled to recover salvage.

The question of law raised by the defendants is of 
a grave kind, and I  should be sorry by any words 
of mine to countenance the idea that the section of 
the Merchant Shipping Act 1854, to which I  have 
referred, could bo so strained as to compel th0 
court to hold a ship liable for salvage because 
some of her crew had deserted her without 
reason and contrary to orders, and afterwards 
found themselves in a position of danger, from 
which they had been rescued. I t  might be that 
the persons rescuing them from peril might b0 
salvors of life, and yet not be able to charge tb0 
ship with their reward. Whether a ship is or i8 
not liable for life salvage is a question which can 
only be answered by considering the circumstance8 
of each case. In  this case, no doubt, the Gai?0 
herself has suffered serious damage, and was »n
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great danger, and the boat’s crew left the ship to 
avoid that danger, and shortly afterwards her 
master accepted the services of another set of 
salvors, who assisted to heach her. I t  must be 
remembered that before the men left their vessel 
the boats had been ordered oat. There is, more
over, the fact that the captain of the Cairo, who 
has given his evidence, does not state that the 
men left the vessel contrary to his orders; but he 
does state that two days afterwards they went back 
on board their vessel, and that he allowed them to 
return to their duty without making any remon
strance to them. Certainly it  would not be to the 
interests of navigation or commerce i f  the court 
Were to put a narrow construction on a statute 
passed for the encouragement of efforts to save 
human life and to look too strictly at the acts of 
men leaving their ship in time of peril, and so to 
deprive salvors who have relieved them from a 
Position of danger from all reward.

On the whole, taking into consideration the 
special circumstances of the case, I  am of opinion 
that the ship must be held liable to be con
demned in salvage on the ground that the 
lives of the men belonging to her were saved 
from danger by the services rendered by the 
Plaintiffs in this case. A t the same time, the 
sum I  have to award as salvage remuneration, 
bearing in mind the facts, must be moderate. 
Considering that i t  has been proved that the 
■Emerald lost two days’ fishing, which involved a 
loss of 40Z., I  think that I  shall not be wrong in 
awarding the sum of 140J. to the salvors with 
costs.

Solicitors for the plaintiffs, Keen and Rogers.
Solicitors for the defendants, Stokes, Saunders, 

aild Stokes.

Wednesday, April 29,1874.
T h e  M ir ia m .

County Court Appeal—Arrest of ship—Practice. 
<Vhere plaintiffs appeal from a County Court in a 

cause in rem in which there has been decree for 
the defendants and the ship has in consequence 
been released, the High Court of Admiralty will 
°n the ex parte application of the plaintiffs order 
a warrant to issue for the detention of the ship 
till bail given or the appeal decided, 

terrible that notice should be given before arrest to 
the defendants, so that they may come in and 
apply for the suspension of the warrant i f  they see 

fit.
This waB an appeal from a decree of the judge 
1 the County Court of Carnarvon, holden at 
angor, in a claim of tort in respect of goods 

arried in a ship made under the provisions of the 
ounty Courts Admiralty Jurisdiction Act Amend- 

®0Ht Act 1869 (32 & 33 Viet. c. 51) sect. 2. The 
aim was in rem against the ship for the wrong- 

th COnyers'on of a quantity of coals shipped by 
. ? Plaintiffs on board the Miriam; the master had 

. fbe coals, and the plaintiffs claimed 80L The 
q ’P was arrested and no bail given. The County 
R e V r lu<̂ 86 found that the master was justified in 
,j *lnf? the coals, and gave a decree for the defen- 
aPpe (Wilh costs. From this decree the plaintiffs

for appellants, now moved for a 
m i„fan̂  to issue to arrest the ship so that she 

Sht be detained t i l l  bail should be given or the

appeal decided.—The suit having been dismissed 
in the court below, the vessel has been released. 
There is no means of continuing an arrest on 
appeal to the court. On judgment for the defen
dants the County Court necessarily releases, and 
the only way of obtaining security for judgment on 
appeal iB to re-arrest the ship. There is no settled 
practice on this point, and hepce i t  is necessary to 
apply to the court. [S ir E. P h il l im o r e  : Has 
notice of this motion been given to the other 
side ?] No. I f  notice was given the ship would 
go at once.

Sir E. P h il l im o r e .—I  shall order the warrant 
to issue, but at the same time I  direct that notice 
be given to the shipowner before the arrest takes 
place, so that he may, i f  he thinks fit, come in and 
apply to the court for the suspension of the war
rant on good cause shown.,

Solicitors for the plaintiffs, Ingledew, Ince, and 
Greening.

Tuesday, May 5,1874.
T h e  Sc h w a n n .

Collision—Costs—Compulsory pilotage—Practice 
of Admiralty Court.

In  a collision cause, where a defendant raises, to
gether with other defences, that of compulsory 
pilotage, and his ship is found to blame, but is 
dismissed on the ground that the negligent act of 
the compulsory pilot was the sole cause of the 
collision, each party pays his own costs, according 
to the practice of the High Court of Admiralty. 
I t  has never been the custom in that Court to 
apportion the costs in such cases according to the 
findings on the various issues.

T hese were cross causes of collision instituted, the 
one by the owners of the barque Robert Morrison 
against the steamship Schwann and the North- 
German Lloyd, her owners, intervening, and the 
other by the owners of the Schwann against the 
Robert Morrison and her owners intervening. The 
two causes were heard at the same time, and upon 
the same evidence, under the 34th section of the 
Admiralty Court .Act 1861 (24 Viet. c. 10), but 
pleadings were printed in both causes.

The facts are shortly as follows :
The Robert Morrison was coming up the river 

Thames in tow of a steam tug, and in charge of a 
licensed p ilo t; she had her lights duly exhibited, 
and whilst proceeding along the south shore of 
Limehouse Eeach, at the rate of about two knots 
an hour, her pilot sighted the lights of a vessel, 
which turned out to be the Schioann, coming down 
the river. The Schwann came on and struck the 
Robert Morrison in the starboard bow, and drove 
her on to the south shore. The petition on behalf 
of the Robert Morrison alleged that her lookout 
first sighted the green light of the Schwann, bear
ing about two points on the Robert Morrison’s 
starboard bow, and that the Schwann improperly 
ported into the starboard bow of the Robert 
Morrison. Ttie answer on behalf of the Schwann 
alleged that her lookout first sighted the red light 
of the tug of the Robert Morrison, a little  on the 
Schwann’s port bow; that the helmof the Schwann 
was ported; that shortly afterwards the tug 
showed her green ligh t; that the engines of the 
Schwann were set full speed astern, but that the 
collision nevertheless happened; the answer then 
continued as follows:—
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5. Save aa herein appears, the defendants deny the 
truth of the several allegations contained in the petition 
filed in this cause.

6. The Robert Morrison and her said tug improperly 
neglected to port their helms.

7. The Robert Morrison and her said tug improperly 
starboarded their helms.

8. The Robert Morrison and her tug improperly neglected 
to keep to the north or Middlesex side of the river, and 
improperly neglected to take proper measures for passing 
the Schvjann on her port side.

9. The Robert Bruce did not duly comply with the pro
visions of the 29th of the Rules and Bye-laws for the 
Regulation of the river Thames.

10. The said collision was occasioned by all or some or 
one of the matters set forth in Articles 6, 7, 8, and 9, of 
this Answer, or otherwise by the neglect or default of 
those on board the Robert Morrison or her tug.

11. The said collision was not occasioned by any neglect 
on the part of those on board the Schwann.

12. Before and at the time of the said collision the 
Schwann was navigating within a district, and under 
circumstances in whioh it  was compulsory upon her and 
her master and owners that she should have on board, 
and be in charge of a duly-licensed pilot for such district, 
and before and at the time of the said collision the 
Schwann was in charge of and being navigated by and 
under the direction of a pilot duly lioensed for such dis
trict, and all the orders of such pilot were duly obeyed 
by the master and crew of the Schwann, and if the said 
collision was in any way occasioned by any improper 
navigation of the Schwann it was solely occasioned by 
some neglect or default on the part of the said pilot, and 
not in any way by the master or crew of the Schwann.

The main questions of fact between the parties 
were, which of the two vessels was nearest to the 
south shore when they first sighted each other, 
and consequently whether they showed each other 
their respective green or red lights.

This case was heard before Sir R. Phillimore, 
assisted by Trin ity Masters on May 1st and 2nd 
1874, and he then pronounced that the collision 
was entirely owing to the negligence on board the 
Schwann, but that the owners of the Schwann had 
succeeded in establishing their pleas of com
pulsory pilotage; and consequently the cause 
against the Schwann was dismissed. The cross
cause against the Robert Morrison was dismissed 
with costs, but the owners of the Robert Morrison 
claiming the costs of issue of which ship was to 
blame, in which they succeeded, that question was 
reserved.

May 5, 1874.—The question of costs now came 
for argument.

Milward, Q.C.and Oains/ord Bruce for the owners 
of the Robert Morrison.—We submit that the prac
tice in these cases have never been definitely settled, 
and that on principle the owners of the Robert 
Morrison are entitled to costs of the issue in 
which they have been successful. I t  has no doubt 
been usual where a defendant raised a double 
defence, but succeeds on the plea of compulsory 
pilotage only, to give no costs, but i t  has never 
been so definitely decided. In The Admiral Boxer 
(Swab. 193, 107) Dr. Lushington only expresses 
his belief that the .practice has been to give no 
costs to the defendants. In  The Batavier (4 Motes 
of Cases, 356 ; 10 Jur. 20) i t  was intimated that if  
the defendants had admitted the facts and relied 
upon the plea of compulsory of pilotage alone 
they would have got their costs. In  the Muriel (a)

(a) This was a cause of collision instituted by the 
owners of La Escocesa against the Muriel. The defend
ants pleaded after setting out the facts as follows :

10. In  respect of the alleged cause or causes of the 
said collision, the defendants deny the truth of the state
ments relating thereto, in the several articles of the peti-

costs were refused although the only defence raised 
was that of compulsory pilotage. In  the Royal 
Charter (L. Rep. 2 Adm. & Ecc. 362; 20 L. T. Rep. 
N. S. 109; 3 Mar. Law Cas. O. S. 262) costs were 
allowed the defendants as they raised the defence of 
compulsory pilotage only and succeed thereon. 
From these cases it  is clear that there are instances 
where costs are given to a party to a damage suit 
where the defence is compulsory pilotage, and that 
i t  is not the mere nature of the defence which is 
the foundation of the supposed rule as to costs. 
The owners of the Robert Morrison ask only for 
costs of the issue on whioh they had been success
ful, namely, which ship was to blame. They do 
not claim the costs of the compulsory pilotage 
issue. On this point there is no decided case, but 
we ask i t  on principle. I f  the cross-cause had 
been the principal cause, the Robert Morrison 
having been dismissed with costs, her owners 
would have got all costs, whereas as i t  is they got 
nothing but nominal costs, unless the rule is 
altered. We suggest that the court should follow 
the comae adopted in the courts of common law. 
and that the costs should be apportioned according 
as the issues have been determined. [S ir R. 
P h il l im o r e .—I t  was a very common thing in the 
Ecclesiastical Courts to apportion costs according 
to the rosults of the various issues, but there is 
no precedent in this court.] In  the Laurel (Bro. 
& Lush. 191), plaintiffs in a bottomry suit were 
allowed to reply that by the law in force at the 
place where the bond was given, the lenders had a * 11

tion made, save and except that the defendants, without 
thereby admitting the truth of any one or more such 
statement or statements, in partionlar do admit that the 
said collision was occasioned by the improper navigation 
of the Muriel so far and so far only as such admission is 
consistent with the 11th Bection next hereinafter following 
and Bubjeot always to the same.

11. The Muriel was before and at the time of the said 
collision in charge, as aforesaid, of a duly licensed pilot 
of the port of Liverpool, to wit the said J.H ., whose 
emnloyment was at the time and place of the said collision 
compulsory by law upon the Muriel, her masters and 
owners, and the Muriel was at such time under the sole 
charge of the said J. H ., whose orders in reference to her 
navigation were promptly and implicitly obeyed, and the 
said collision, i f  i t  was occasioned by the Muriel or any 
one on board her was exclusively occasioned by the said 
J. H ., and neither the Muriel nor her owners are liable 
in respeot thereof. . ,

A t the trial a disoussion arose as to the meaning ot 
these allegations, and it  was contended by Milward, Q C.> 
and Clarkson, on behalf of the plaintiffs, that they con
tained no absolute admission of the faot that the Muriel 
was to blame, and hence put the plaintiffs to the e x p e n s e  

of being compelled to bring their witnesses to show the 
negligence of the Muriel. On the other hand Gully nhd 
Kennedy argued for the defendants that the allegations 
were an absolute admission of default on behalf of the 
Muriel, and they admitted then at the trial that the Mur'S 
was to blame for the collision, but claimed e x e m p t i o n  

from liability on the ground that the Muriel was i°  
charge of a pilot by compulsion of law, and that his n° t8 
alone were the cause of the collision. .

Sir R .  P h i l l i m o r e ,  after finding aa a fact that t o  
crew of the Muriel did not in any way contribute to th 
collision, and that the pilot was solely to blame said. 
Looking at the peculiar facts of this case, without mean
ing in the least to trench upon the authority of The Roy1' 
Charter (Bro. & Lush 191) and the other eases which hav 
been cited—authorities to which I  shall adhere on 8 
occasions till properly instructed by the Superior Cour 
—I  shall dismiss the case without costs. ,

Solicitors for plaintiffs, Gregory and Co., Agents to 
Duncan, H ill and Dickinson, Liverpool. .

Solicitors for defendants, Chester and Co., Agents to 
J. JET. E. Gill, Liverpool.
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lien upon the ship for the advances made, which 
the bond secured, and could have arrested the 
ship and would have done so, but for the bond 
having been given ; but Dr. Lushington said that 
i f  the allegation were put in issue, the party 
failing on such an issue would have to pay the 
costs whatever the ultimate result of that litiga
tion. That is the principle for which we contend ; 
i f  the defendants raise false issues they ought to 
take the consequences. A t common law where 
there are several pleas, each raises a distinct 
issue, and the costs are apportioned.

Butt, Q.C. and Clarkson for the owners of the 
Schwann, contra.—This is an attempt to upset the 
long existing practice of the court. The chief 
argument is the analogy of common law cases. 
Now at common law, in an action for damage by 
collision, the declaration usually alleges that the 
defendants by themselves or their servants are guilty 
of negligence and, although i t  may be usual to 
plead compulsory pilotage specially, still there is 
no reason why a defendant should not, under the 
general issue of “ not guilty,”  show that the ship 
^as not under the management and control of 
himself or his servant, but under that of a com
pulsory pilot (a); and i f  this defence were esta
blished the defendant would be entitled to his 
costs. In  this court, when the defence of com
pulsory pilotage is raised, whether after admitting 
negligence or in conjunction with allegation^, that 
the plaintiff’s ship was, and that the defendant’s 
ship was not, to blame, the question of how far the 
crew are to blame or not must necessarily bo tried ; 
tor, one of the questions in either case is whether 
the crew of the defendant’s ship have or have not 
contributed to the collision ; and in both cases the 
same evidence must be adduced. Hence it  would 
be impossible for the registrar to apportion the 
costs between the issues. In  The Muriel (see note 
«■ute p. 538) it was distinctly admitted by counsel at 
the hearing that the defendant’s ship was to blame; 
aud costs were not given, upon the ground that the 
admission in the pleadings was not sufficiently 
distinct to indicate to the plaintiffs that the defen
dants did not intend to raise any issue but that 

compulsory pilotage. In  The Admiral Boxer 
sup.) it is distinctly laid down that in these 

09868 i t  is the practice not to give costs. The 
court is asked to overthrow a practice which has 
existed ever since, and, according to Dr. Lushing- 
cn, long before the date of that case (1857). 
he question may now have been solemnly raised 

0r the first time, but that happens because the 
Practice was considered so settled that it  was never 
hised; the practice ought not now to be dis- 
hrbed except by a court of appeal. In  The 

jJ lnapolis, The Johanna Stoll (Lush. 295; 1 
ar' Daw Cas. O. S. 69), where there were 
086 and cross cause as here, i t  was found 
at t,he Annapolis was alone to blame, but that the 

em ^  default was the sole act of the pilot, who was 
hiployed by compulsion of law, and the suit 

j^ainst the Annapolis was dismissed. As to costs, 
.r- Dushington, after argument claiming appor- 

^cument, said “ The owners of the Johanna Stoll,
, 6 plaintiff’s in the cross action, have failed only 
the*41188 collision was occasioned by the act of 
Pul ° f  the Annapolis, who was employed com- 
^ sorily. According to the usual practice, there-

10oa ) See Mitchell v. Crasswaller, 13 C. B. 237 ; 22 L, J.
5 vt B .; Joyce y, Capelx 8 C. & P, 370.—Ed,

fore, they are entitled to be dismissed without 
costs in their action, and I  see no reason for 
departing from the established rule.”  This deci
sion shows that there is not any practice in this 
court by which costs are apportioned in these 
cases. In  the City of Cambridge {ante, pp. 193,239), 
the suit was dismissed without costs. I t  is too 
late now to ask the court to depart from its estab
lished practice.

Milward, Q.C., in reply.
Sir R obert P h il l im o r e .—In  this suit a double 

defence was raised by the defendants, who by their 
answer denied that there was any neglect on the 
part of those on board their vessel, and further 
pleaded that if  the collision was in any way occa
sioned by the improper navigation of the Schwann, 
i t  was occasioned by the default of the pilot in 
charge, who was employed by compulsion of law. 
The plaintiffs have succeeded in  proving that the 
collision was occasioned solely by the improper 
navigation of the defendants’ vessel, and the 
defendants have succeeded in substantiating the 
defence that the collision was caused by the 
sole default of the pilot.

How, the contention has been that the defen
dants ought to pay all the costs incurred in 
determining the question which vessel was 
to blame, inasmuch as they did not admit that 
they were to blame, and rest on the pilotage 
issue alone, but forced the plaintiffs to try  
the question on the merits, and on that part 
of the case failed. I t  was admitted and could 
not be denied that the whole practice of the court 
ran counter to this contention. Several cases 
have been cited in which this distinct proposition 
was laid down, viz., that when a defendant admits 
upon the pleadings that his vessel is to blame, but 
sets up the defence of compulsory pilotage alone, 
he becomes entitled to costs i f  he succeeds in 
establishing that defence ; indeed i t  could hardly 
be otherwise, because the defendant having 
given notice to the plaintiffs that he raises 
that defence alone, and succeeding therein, the 
responsibility of further contesting the suit 
is thereby thrown upon the plaintiff. But no 
single case has been cited in which a defendant in 
a damage suit who has raised the double defence 
and has succeeded upon the defence of compulsory 
pilotage alone, has been ordered to pay any portion 
of the costs of the suit.

The analogy of common law cases has been 
brought to the notice of the court, as has 
frequently been done on previous occasions, and 
i t  has been said that the common law rule by 
which the costs of issues are apportioned lays down 
a principle which this court should adopt; but in 
my opinion this court ought not easily to depart 
from its own established practice as to costs. This 
court does not always follow the rules of practice 
laid down by the Common Law Courts. There 
are various instances in which it  takes a different 
course from the Courts of Common Law ; aR for 
instance where defendants in causes of damage 
succeed in establishing the defence of inevitable 
accident, or where the court holds both ships to 
blame, the court acts upon well established rules 
of its own. Dr. Lushington, my learned prede
cessor, who had extraordinary experience reaching 
a long way back of the practice of this court, 
and was peculiarly cognisant of all the authorities 
on the subject, expressed an opinion that where a 
defendant in a collision cause succeeded in  estab-
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lishing the defence of compulsory pilotage, he was 
never condemned in costs : (The Admiral Boxer, 
Swab. 193.) Now I  am of opinion that it  would 
require very clear and decisive proof that this 

ractice was productive of evil, before it  ought to 
e altered by the court; but I  do not think it  at 

all proved that such evils exist as to call for any 
change; on the contrary, to alter the practice 
as suggested might be to cast on the officers 
whose duty i t  is to tax the costs, a burden of 
extreme difficulty. There can be no doubt that 
evidence must be given under a plea of compulsory 
pilotage as to all the circumstances attending the 
collision, and hence as to the orders of the pilot 
being duly obeyed, as to immediate information 
being given him by the look-out, and as to his 
being duly assisted in the execution of his duty by 
the other persons on board the ship. This is the 
same evidence as would be given under the issue 
raising the question of which ship was to blame.

A fter carefully considering the matter, I  am of 
opinion that there is no evidence to show that the 
present practice—admitted to be unmistakably of 
long and ancient standing—is so full of faults as to 
call upon and induce the court to exercise so 
Btrong an authority as to alter the rule. I  must 
refuse the application to condemn the defendants 
in  any portion of the costs, but as i t  is the first 
time the question has been solemnly argued, I  
shall make no order as to the costs of the applica
tion.

Solicitor for the plaintiffs, Thomas Cooper.
Solicitors for the defendants, Clarkson, Son, and 

Greenwell.

A M E R IC A N  R E P O R TS .
Collated by J a m e s  P. A s p in a l l , Esq., Barrister-at-Law.

SUPREME COURT OF THE UNITED 
STATES.

October Term, 1873.
T he Great W estern I nsurance Company (apps.) 

v .  F ogarty (reap.).

Marine insurance—Policy on machinery free of 
particular average—Destruction of species— Total 
loss.

Where the component parts of “ machinery ”  insured 
"free of particular average ”  are by the perils 
insured against, some totally lost and the re
mainder so damaged that they are useless for the 
purpose for which they were intended when 
shipped, there is a total loss, which can be re
covered from the underwriters, the species of the 
machinery being destroyed.

Under an open policy on machinery, at and from 
New York to Havana, free of particular average, 
the plaintiff (defendant in error) shipped the 
various parts necessary for a complete sugar
packing machine, including, as part of it, three 
sets of truck irons, and also other extra truck irons. 
The vessel on which this machinery was shipped 
was driven on the rocks in a violent gale just 
before reaching Havana, filled with water, became 
a total wreck, and was abandoned to the under
writers. A large number, but not all, of the pieces 
composing plaintiff's machinery were recovered 
and tendered to him, but he refused to accept them, 
as they were much broken and rusted, and the cost 
of repairing and polishing and putting the

pieces in order would cost more than a new
machine.

Held, a total loss.
M ille r , J., delivered the opinion of the court.— 

This was an action on a policy of marine insur
ance, in which the plaintiff recovered a judgment 
for 2511.95 dols. and costs. The policy was an 
open one, and the indorsement procured by the 
plaintiff on it was of insurance for 2250 dols., on 
machinery on board the bark Hlla Adele, at and 
from New York to Havana, free from particular 
average. The memorandum clause of the policy 
provides that machines and machinery of every 
description are warranted by the assured free from 
average unless general. The machinery insured 
consisted of the various parts necessary for a com
plete sugar-packing machine, including as part of 
it, three Bets of truck irons, and also other extra 
truck irons. I t  is described in the b ill of lading 
and invoice aB eight pieces and eight boxes, com
posing one sugar-packer and three trucks. The 
vessel on which these articles were being trans
ported from New York to Havana, just before 
reaching the latter city, was driven on the rocks 
in a violent gale, filled with water, and finally 
became a total wreck, and was abandoned to the 
underwriters. Their agent at Havana took pos
session, and was engaged about a month in 
raising the cargo. A  large number of the 
pieces' composing plaintiff’s machinery was re
covered and tendered to him at Havana, which 
he refused to receive, on the ground that the 
insurance company was liable to him as for a total 
loss. They denied that under the circumstances 
of the case there was a total loss within the mean
ing of the polioy; and the soundness of the in
struction to the jury on that point, given and 
refused by the circuit court on the trial, is the 
only question now before us. There is very little  
conflict of testimony as to what was recovered and 
what was its condition when tendered to the plain
tiff. I t  was all of iron. About half of i t  in weight was 
saved, and the remainder left at the bottom of the 
sea. That which was saved was entirely useless 
as machinery, and was of no value except as old 
iron, for which purpose it  would sell for about 
50 dols. The machinery, in working order, was 
worth 2250 dols. That which was saved was 
much broken and rusted, so that i t  would cost 
more to repair it, polish it, and put i t  in order for 
use than to buy a new machine.

Upon the testimony offered by plaintiff the 
counsel for defendant moved the court to instruct 
the ju ry that the action could not be sustained, 
because it  showed that there was not a total loss- 
The court declined to do this, and the request 
was renewed at the conclusion of the defendant s 
evidence and again declined. Several prayers for 
instruction were then presented by the defendant, 
based upon the leading proposition, that i f  any °i 
the pieces of the machinery insured were recovered 
and tendered in specie to the assured, there was 
no total loss. These were refused, and exceptions 
taken to all these refusals, on which error is 
assigned here. An exception was also taken as to 
the charge of the court laying down the law by 
which the jury were to decide the question 
total loss submitted to them. That charge was m 
the following words : “  The meaning of the term 
‘ free from particular average,’ used in the policy- 
was that the defendants should be liable only 
a total loss of the subject insured; that the
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subject insured was not machines, but machinery, 
by which is generally understood the several 
parts or portions of machines, adapted and fitted 
to be put together so as to constitute a machine 
(in this case a sugar-packing machine), and apply
ing the rule of law as to what constitutes a total 
loss to this particular subject insured, the jury w ill 
find whether any piece or portion of the machi
nery insured arrived at its destination in a perfect 
condition, so that it  could have been used with its 
corresponding or connecting pieces had they also 
arrived in good condition; in that case the plain
tiff could not recover, as the loss would not be 
total; but that i f  every piece of the machinery 
Was so damaged by the perils insured against as to 
be entirely unfit for use on being supplied with its 
corresponding or connecting pieces, then there was 
a total loss of the subject insured as machinery, 
although the material itself might still exist; and 
i f  they so found, they would find a verdict for the 
plaintiff for the sum named in the policy, with 
interest from the 10th Sept. 1868.”
_ The question here presented for considera

tion has been often in the courts, and the 
discriminations between what is a total loss 
and what is not, are frequently very nice and 
delicate. The authorities are by no means uni
form or consistent with each other, when, as in 
the present case, the line of distinction is very nar
row. Several cases bearing upon the one before us 
have been decided in this court and perhaps a short 
review of them may aid us here better than a 
more extended examination of the numerous other 
authorities on the subject. In  the case of Biaya 

Chesapeake Insurance Company (7 (Jranch, 415), 
Plaintiff was insured upon hides, the whole 
Cumber of which was 14,565. Of these, 789 were 
totally lost by the sinking of a lighter, and 2491 
°.f those sunk were fished up in a damaged condi
tion and sold. The hides were memorandum 
articles, and this court held that, inasmuch as 
mss than 800 hides insured as part of a much 
larger number of the same kind were lost, it  could 
jmt be a total loss, and overruled the argument 
that i t  was a total loss as to the 789 hides. In  the 
°a,Re 0{ Marcardier v. Chesapeake Insurance Com
pany (8Cranch, 39) i t  is said that “ it  seems to be 
the settled doctrine that nothing short of a total 
extinction, either physical or in  value of memo
randum articles at an intermediate port, would 
entitle the insured to term the case a total loss, 
^here the voyage is capable of being per- 
ormed. And perhaps even as to an ex- 
motion in value, where the commodity specifi- 

cally remains, it may yet be deemed not 
3mte settled whether, under like circumstances, 
Jt would authorise an abandonment for a 
ctal loss. I n the case of Morean v. The United 
‘afes Ins. Co., (1 Wheat. 219), more than half a 
argo of corn was thrown overboard and lost. The 

^fcainder was saved in a damaged condition and 
0ld at about one-fourth the market value of sound 
ore. fptig was held not to be a total loss, because 

Part of the corn was saved, and though damaged 
as of Borne value. I t  was, therefore, only a 

Partial loss. The next case is that of Hugg v. 
^gusia Ins. Co. (7 How. 595). The question there 
i 0s® on an insurance of jerked beef of four 

edred tons, part of which was thrown into the 
j  * acd part of the remainder so seriously 
^daged that the authorities of the city of 

af,sau refused to allow more than one hundred

and fifty  of i t  to be landed. This was wet 
and heated, and not in a condition for re
shipment. In  answer to a question on this sub
ject, certified to this court by the judges of the 
Circuit Court, i t  was replied : “ That if  the ju ry  
found that the jerked beef was a perishable article 
within the meaning of the policy, the defendant is 
not liable as for a total loss of the freight, unless it  
appears that there was a destruction in specie of 
the entire cargo, or that i t  had lost its original 
character at Nassau, or that a total destruction 
would have been inevitable from the damage 
received if i t  had been re-shipped before it  could 
have arrived at Mantanzas, the port of destina
tion.”  And though there are some very strong 
expressions of the judge who delivered the 
opinion as to the necessity of the total destruc
tion of the thing insured to establish a total 
loss of memorandum articles, no doubt the lan
guage here certified is the true expression of 
the court’s opinion. And it  w ill be observed that 
in this case, as in the case in 8 Cranch, the des
truction spoken of is destruction as to species, 
and not mere physical extinction. Indeed, philo
sophically speaking, there can be no such thing 
as absolute extinction. That of which the thing 
insured was composed must remain in its parts, 
though destroyed as to its specific identity. In  
the case of the jerked beef, for instance, i t  might 
remain as a viscid mass of putrid flesh, but it  
would no longer be either beef or jerked beef. 
And when the case went back for trial in the Cir
cuit Court, the charge of C. J. Taney to the jury 
places this point in a very clear light. He says 
thera was not a total loss at Nassau, because a 
part of the jerked beef remained in specie, and had 
not been destroyed by the disaster. And if  there 
was reasonable ground for believing that a portion 
of this beef could, by repairing the vessel, have 
been transported to Matanzas, although it  might 
arrive there in a damaged condition, but yet re
taining the character of jerked beef, there Was no 
total loss. Taney’s Decisions, 168. The jury 
found there vas a total loss. The case of Judith v. 
Randall (2 Caines’ Cases, N.Y. 324), where a car
riage was insured and all was lost but the wheels, 
is another illustration of the principle. A  part of 
the carriage, namely the wheels, a very important 
part, was saved; but the court held that the 
thing insured; to wit, the carriage, was lost—that 
i t  was a total loss. Its specific character as a car
riage was gone. In  the case of Waller stein v. 
The Columbian Insurance Company (44 N.Y. 204) 
the whole doctrine is ably reviewed with a very 
fu ll reference to previous decisions, and i t  is there 
shown that there is far from unanimity in the 
language in which the rule is expressed; and 
the extreme doctrine of an absolute extinction or 
destruction of the thing insured is not the true 
doctrine, or, at least, is not applicable in all cases 
as a criterion of total loss.

The Circuit Court was right in  holding that 
what was insured was machinery — pieces or 
parts of a machine ; pieces made and shaped 
to unite at points with other pieces, so as to 
make a sugar packing machine. I f  parts of 
them were absolutely lost, and every piece 
recovered had lost its adaptability to be used as 
part of the machine; had lost it  so entirely that it 
would cost as much to buy a new piece just 
like it, as to repair or adapt that one to the 
purpose, then there was a total loss of the
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machinery. I f  no piece recovered was of any use, 
or could be applied to any use connected with 
the machine of which it  was a part, without more 
expense on i t  than its original cost, then there 
was no part of the machinery saved, however 
much of rusty iron may have been taken from the 
wreck. The court went quite as far in behalf of 
defendant as the law justified when i t  told the jury 
that plaintiff could not recover if  any piece or por
tion of the machinery insured arrived at its desti
nation in a condition so perfect that it  could have 
been used with its corresponding or connecting 
pieces had they also arrived in good condition.

We are of opinion that the charge of the court put 
the case very fairly to the jury, as we understand 
the law, audthe judgment is therefore affirmed.

Judgment affirmed.

J U D IC IA L  C O M M IT T E E  OF T H E  
P R IV Y  C O U N C IL .

ON APPEAL EEOM THE VIC E-AD M IEALTY COUET OP 
GIBEALTAE.

Reported by J. P. A spinall, Esq., Barrister-at-Law.

(Present: Sir J ames W. Colvile , the J udge op the 
H ig h  Couet op A em ie a lty  (Sir It. Phillimore), 
Sir B aenes Peacock, Sir M ontague E. Sm it h , 
and Sir E obeet P. Colliee .)

T he  N oe.
Collision—Regulations for 'preventing collisions at 

sea, art. 14— Construction of—Immediate danger 
of collision—Responsibility for act done under. 

Art. 14 of the regulations for preventing collisions at 
sea which provides that ‘‘ i f  two vessels under 
steam are crossing so as to involve risk of 
collision, the ship which has the other on her own 
starboard side shall keep out of the way of the 
other ” it is not to be construed so that“keeping out 
of the way ”  means in all cases porting; a vessel 
may within the meaning of that article keep out of 
the way by stopping, or by going ahead, or by 
starboarding, or by porting, or by going astern, as 
the circumstances of the case may require.

A vessel which, having performed her own duty, is 
thrown into immediate danger of collision by the 
wrongful act of another is not to be held liable i f  
at that moment she adopts a wrong manoeuvre. 

T his was an appeal from a decree of Honourable 
Sir James Cochrane, the learned Judge of the Vice- 
Admiralty Court of Gibraltar, in cross causes of 
damage promoted respectively in that court by the 
appellants, the owners of the steamship Asturias, 
against the steamship Nor, of which the respond
ents are the master and owners, and by the master 
and owners of the Nor against the Asturias, for 
the recovery of damages arising out of a collision 
between the said two vessels.

The Asturias is an iron screw steamship of 272 
tons register and 110 horse-power, manned by a 
crew of twenty-two hands all told, and belonging 
to the port of Gijon, in Spain.

The Nor is an iron screw steamship of 760 tons 
register and 130 horse-power, belonging to the 
port of Bergen, in  Norway.

The collision took place about two a.m. of the 
31st March 1873, off Marbella, on the coast of 
Spain, twenty-eight miles from Gibraltar.

The wind at the time was about W-N-W"., the 
weather cloudy, but otherwise fine,

The case set up in the court below on behalf of 
the appellants, as stated in the petition, was that 
the Asturias was bound on a voyage from Bilbao 
to Barcelona, touching at the intermediate ports of 
Gijon, V illa  Garcia, Cadiz, Malaga, Oarthagena, 
Alicante, Valencia, and Tarragona, and that, after 
leaving Cadiz for Malaga on the 30th March, when 
nearly abreast of Marbella, she was steering a 
course N.E. true, proceeding at the rate of from 
eight to nine knots an hour under steam only. 
Her regulation lights were said to be duly placed 
and burning brightly at the time.

About ten minutes past two a.m. a red light, 
which afterwards proved to be that of the Nor, was 
observed about three points on the starboard bow, 
and distant about one and a-half miles. The 
Asturias kept her course, until shortly afterwards 
the white light of the Nor, which was alleged to be 
obscure came in view. Thereupon the helm of the 
Asturias was starboarded, in order to get out of 
the way of the approaching vessel, and her head 
veered to port—that is, towards the north. Shortly 
afterwards the hull of the Nor came in view, when 
the Asturias’ helm was put hard a-starboard in 
order to carry the vessel all round. Whilst in 
the act of going round the collision took place, the 
Nor with her stem and port bow striking the 
Asturias amidships on the starboard side, thereby 
doing her considerable damage and disabling her.

The ease on the part of the respondents was that, 
on the occasion in question, the Nor bound from 
Alexandria for Dunkirk, was steering for the port 
of Gibraltar for the purpose of obtaining a supply 
of coals. Her course at the time was W. by com
pass, and she had her proper regulation lights 
burning brightly, and a good look out was being
kept.

Under these circumstances about two a.m. on 
the3lBt March, the mast head and green lights of 
the Asturias were observed distant between three 
or four miles, bearing about two points on the port 
bow. Those on board the Nor kept their course 
and continued to watch the lights of the Asturias, 
but when the Asturias approached at great speed, 
and rendered a collision inevitable, the helm of the 
Nor was put hard aportandher engines immediately 
stopped and reversed, in  order to lessen the shock. 
The port bow and stem of the Nor came into 
collision with the starboard side of the Asturias 
about amidships. A t the time of the collision the 
Asturias was still going fu ll speed, but the way of 
the Nor was almost stopped. By her porting the 
Nor had gone off ten points at the time of collision. 
A fter the collision the Nor stayed by the Asturias 
and rendered her assistance, and ultimately towed 
her to the Bay of Gibralter.

The appellants alleged that the collision was 
caused by those on board the Nor neglecting 10 
keep their course, and also by reason that the 
regulation lights of the Nor were not brightly
burning.

The respondents attributed blame to those on 
board the Asturias for not taking due and propel 
measures to keep out of the way of the Nor, an“  
also for improperly neglecting to stop and reverse 
their engines. ,

The evidence was taken orally in open cour 
before the learned judge of the court below. I “ 0 
learned judge found the Asturias alone to bla»0 
for the collision,, on the ground that it  was tn0 
duty of the Asturias to keep out of the way of to0 
Nor, and for that purpose i t  was “  unquestionably
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the duty of the Asturias to port her helm and show 
her red light to the Nor,” whereas in fact she 
“  starboarded her helm, and pursued her course 
with undiminished speed,”  and obtaining sight of 
the hull of the Nor put her helm hard astarboard. 
The Nor he held not to blame on the ground that 
she held on her course, as she was bound to do, 
until there was immediate danger of collision and 
then put her helm hard aport which was “  the only 
course that offered any reasonable prospect of les
sening the effect of the collision, i f  not of avoiding 
i t  altogether.”

Prom this decree the owners of the Asturias 
appealed on the following amongst other grounds.

1. Because the vessfcls were crossing steamers 
under steam, and it  was the duty of the Asturias, 
having the Nor on her starboard bow, to keep 
out of the way of the Nor, and it  was the duty 
of the Nor to keep her course.

2. Because the Asturias was at liberty to get 
out of the way of the Nor either by porting or 
starboarding, as she thought fit, and the learned 
judge of the court below erroneously held that she 
was bound to port her helm.

3. Because the Asturias starboarded her 
helm sufficiently to have avoided the collision if  the 
Nor had performed her duty by keeping her 
course, and the collision was occasioned by the 
improper porting of the helm of the Nor.

4. Because the judgment and decree of the 
court below were in favour of the respondents, 
whereas upon the pleadings and evidence they 
ought to have been in favour of the appellants.

Butt, Q.C. and Clarkson for the appellants. 
Milward, Q.C. and Webster for the respondents. 
The judgment of the court was delivered by T he 

J udge op the H ig h  Couet op A d m iealty  (Sir R. 
-Phillimore):—This is an appeal from the Yice- 
Admiralty Court of Gibraltar. I t  was a case of 
collision between two screw steam-ships, a Spanish 
screw steam-ship, the Asturias of 272 tons, with 
engines of 110 horsepower and a crew of 22 hands, 
and a Norwegian screw steam-ship of 760 tons and 
*30 horse power. The collision took place on the 
plat March, shortly after two o’clock in the morn- 
'ng, abreast of Marbella, on the coast of Spain, 
^uneen miles distant. The course of the Asturias, 
that is, the true course, at this time was 
north-east, and the course of the Nor was west - 
by south half south. The speed that they were 
going at was about eight knots each. The nature 
cjt the damage which was inflicted was that the 
~̂ or struck with her stem and port bow the 
Asturias amidships on the starboard side, what 
^ould appear to be somewhat of a slanting blow, 
the distance is variously stated, but the Asturias 
^ 8  that she saw the red light of the Nor at a 

lie and a half distance, and the Nor says that 
he saw the white and the green light of the 
Curias at between three and four miles distance, 
he state of the weather appears to have been 

CQotldy, but on the whole fine. The judge of the 
, °nrt below found that the Asturias was alone to 
blame.

Kcw, these vessels were crossing vessels,
>< t*? ‘'he rules applicable to them are: the 14th, 
in  ̂i W° vesseIs under steam are crossing so as to 
oth V6 ris^ collision, the ship which has the 
tli r  on ^er own starboard side shall keep out of 
sly Way the other ; ”  the 16th,—“ Every steam- 
y IP whcn approaching another ship so as to in- 

lve risk of collision shall slacken her speed or .

[P e iv . Co.

i f  necessary, stop and reverse;”  and the 19th, 
which is always applied in these cases, which says, 
that “  regard is to be had to special circumstances 
which may render i t  necessary not to obey the 
rule.”  Now, there is no doubt at all, nor has it  
been disputed for a moment, that i t  was the duty of 
the Asturias in these circumstances to keep out of 
the way of the Nor, and i t  was the duty of the Nor 
to keep her course.

I t  has been much argued before their Lord- 
ships that the judge miscarried in his sentence 
in the court below, mistaking the application 
of the rule which I  have read, enjoining the 
vessel which has the other on her starboard hand 
to keep out of the way, by putting upon i t  a limited 
and rigid construction, that keeping out of the way 
must mean in all cases porting. But their Lord- 
ships are by no means inclined to put that con
struction on the learned judge’s language. There 
is no doubt that he thought that in this particular 
case, and in these particular circumstances, porting 
was the right course, and he probably knew 
perfectly well that keeping out of the way might be 
by stopping, or by going ahead, or by starboarding, 
or by porting, or by going astern, as the circum
stances of the case might require. The conclusion 
at which he did arrive was, that the circumstances 
of this case did require, and that skilful seamanship 
did require, that the getting out of the way should 
be effected by the porting and not by the star
boarding or the helm.

Now, what happened was this, the Asturias says 
that she observed a red ligh t three points on her 
starboard bow at about half a mile distance, and 
that she did nothing far a short time ; that then 
she saw the white light, which she says was a very 
obscure light, when she was distant from her about 
three quarters of a mile ; that then she starboarded, 
and that then in about a minute and a half from 
that time she hard astarboarded, and that the 
collision took place in the way in which I  have 
mentioned.

The version of the story which was given by the 
Nor is to this effect, that she saw the masthead 
light and the green ligh t of the Asturias approach
ing her about two points on her port bow and 
at a distance of from three or four miles ; that she 
kept her course unaltered expecting that the 
steamer, the Asturias, would port her helm and 
show her red light, and that it  was not until she 
saw the hull of the Asturias that she varied her 
course by porting, and that she went off under the 
influence of her port helm ten points. The Asturias 
says that she went off under the influence of her 
starboard helm four points.

Now, two questions have to be decided by 
their Lordships, as indeed they had to be 
decided by the court below—one is, did the 
Asturias adopt the righ t manœuvre for getting 
out of the way by starboarding as she did 
in this case ? and the other is, did the Nor cause 
or did she contribute to the collision by porting ? 
In  the court below a great discussion took place 
upon the question whether the Nor did or did not 
carry proper lights ; and after that question had 
been shifted and examined closely by the court 
below, it  came to the conclusion that the Nor did 
carry proper lights, and that those lights ought to 
have been visible at the usual distance. Their 
Lordships see no reason whatever to differ from 
the conclusion at which the learned judge arrived 
or, this point aud the consequences of i t  in the
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application of the law to this case are not unim
portant, because their Lordships are of opinion that 
the Aslurias ought to have seen the white light 
when she saw the Nor’s red light, and, indeed, 
before she saw the Nor’s red light. I t  is an 
admitted fact in the case that she did not see the 
white ligh t at all until she was within three 
quarters of a mile. In  the first instance she did 
not see i t  at all, and the inevitable consequence 
appears to their Lordships to be that the Asturias 
could not have had a good look-out.

The next question which their Lordships have to 
consider is, when the Asturias saw the red ligh t 
what is the course which she ought to have pur
sued F Their Lordships, after conference with the 
nautical gentlemen who have given their assistance 
to the court on this occasion, are of opinion that her 
duty was then to have slackened her speed and to 
have waited and ascertained the character of the 
vessel which was then approaching and the course 
which she was pursuing.

Another question upon which their Lordships 
have had the benefit of the advice of the nautical 
assessors is this—when the Asturias admits 
that she saw the white light of the Nor, 
that is, when she was three quarters of a mile and 
four minutes distance from her, did she or did she 
not execute a right manœuvre in starboarding and 
afterwards hard starboarding, or was i t  her duty 
to have ported? The nautical gentlemen by 
whom the court are assisted are most clearly of 
opinion that i t  was her duty at that time to have 
ported, and that she did not exercise a proper 
discretion in starboarding her helm, and by that 
means endeavouring to get out of the way of the Nor. 
Here I  may mention that their Lordships are of 
opinion, under the same advice, that the Asturias’ 
account of her starboarding cannot be correct ; 
that i f  she has starboarded at the time she men
tioned she would have gone off more than four 
points, probably eight points, and, therefore, that 
her version of the time when she executed the 
manœuvre of starboarding cannot be relied upon.

The next question which arises is this—was the 
Nor to blame, and did she contribute, in the legal 
sense of contributing, to the collision by doing 
what unquestionably she did do, namely, hard 
aporting her helm so as to go off ten points P Now 
i t  is to be observed that the conduct of the As
turias had put the Nor into a great dilemma, and it 
would be in their Lordships’ opinion a very harsh 
construction of the law to say that even i f  at this 
moment, of what may be called the agony of the 
collision, just before the collision, she had erred in 
porting, she would be liable for that mistake ; and 
i t  is also to be observed that at the timo when 
she ported, the Nor stopped and reversed simul
taneously; but in fact their Lordships are of 
opinion that the Nor was well founded in thinking 
that she had a right to expect that even at that 
time the Asturias would port her helm, because in 
the opinion of their Lordships, assisted by that of 
the nautical gentlemen who attend upon this 
occasion, that would have been the proper man
œuvre in the case. Their Lordships have further 
to observe that the Asturias ought not to have 
kept on at full speed after the time when she 
admits she saw the white light, but ought to have 
stopped and reversed.

For these reasons, without going into any 
detail of the evidence, which would be quite 
unnecessary at the present time, their Lord

[Q. B.

ships are of opinion that the decision of the 
court below ought not to be disturbed but ought 
to be affirmed, namely, that the damage in this 
case was caused by the wrong navigation of the 
Asturias, and that what was done by the Nor in  no 
way caused or contributed to this collision.

Their Lordships w ill therefore humbly advise 
Her Majesty to affirm the sentence of the court 
below with the usual costs.

Decree affirmed and appeal dismissed.
Solicitors for the appellants, Lowless and Go.
Solicitor for the respondents, Thomas Cooper.
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Marine insurance—Excessive valuation—Conceal
ment of material fact.

Though an assured is not hound to disclose every
thing which might influence the mind of an 
underwriter, he is hound to disclose all those 
facts which a rational insurer, governing himself 
by the principles and calculations commonly 
applied to policies and risks, would regard as 
hearing on those risks.

An excessive valuation of the subject matter of 
insurance is a fact which, as hearing on the risks 
insured against, ought to be disclosed to an 
undenvriter by an assured, and the concealment 
of such a fact will vitiate a policy i f  its disclosure 
would have materially affected the mind of the 
underwriter in assuming the risk.

On the trial of an action against an underwriter, 
on policies of insurance on goods, valued to the 
extent of about double their real value, the jury 
found that the valuations were excessive, that it 
was material to the underwriter to know that 
they were excessive, that that fact had been con
cealed from the underwriter, but that there was 
not sufficient evidence to show that the exces
sive valuations were made with a fraudulent 
intent.

Held, that on these findings, the underwriter was 
entitled to the verdict entered for him on a pica 
alleging the concealment of a material fact. 

D eclaration on a policy of insurance dated the 
1st May 1871, subscribed by the defendant at and 
from Hamburg to Wladiwostock, "Victoria Bay. 
upon and in respect to goods carried in the Da 
Capo, beginning the said adventure from the load
ing of fhe said goods aboard the said ship, arJ!:' 
continuing during her abode there until the said 
ship should be arived at Wladiwostock, ®nc 
until the said goods should be there discharge* 
and safely landed, against perils of the seas, bar
ratry of the master and mariners, and of all other 
perils, losses and misfortunes, &c.; the subjec 
matter of the insurance being valued at “  9001. on 
commissions, goods valued 14,0711., said commis
sions valued at 15001.,”  &c., &c., and the said ship« 
with the said goods on board thereof, sailed on-tp» 
said voyage, and afterwards, whilst the said ship 
with the said goods on board thereof was pro
ceeding on the said voyage, and during the con 
tinuance of the said risk, the said goods were, J 
the perils so insured against as aforesaid, wh° j 
lost, and it  became thereby wholly impossible
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receive or earn commissions in respect thereof, 
and all conditions were fulfilled, &c.

Second count on a policy of insurance of same 
date, subscribed by the defendant at and from 
Hamburgh aforesaid to Wladiwostock, Victoria 
Bay aforesaid, upon and in respect of goods carried 
in the said ship, the Da Capo, the subject matter 
of the insurance being “  valued at 250Z. as profits 
on charter valued thereat,”  and continuing the 
adventure, as in the first count mentioned, until 
the goods should be discharged and landed as in 
the first count mentioned, against like perils, losses 
and misfortunes as in the first count mentioned, 
&c.

Third count on a policy of insurance of same 
date, subscribed by the defendant, at and from 
Hamburgh aforesaid, to Wladiwostock, Victoria 
Bay aforesaid, upon and in respect of goods carried 
>u the said ship, the Da Capo, the subject matter 
°f insurance being “  valued at 1800Z. on sundry 
Roods as per annexed specification, valued at 
3173Z.,”  &c., &c.

fou rth  count, that after the making of the said 
policy in  the last count mentioned, i t  was declared 
and agreed by and between the plaintiffs as agents 
for the persons interested, and the defendant by 
endorsement on the said policy that the interests 
tnsured by the said policy should be 1800Z. on cer
tain goods specified in the said indorsement, 
carried in the said ship on the said voyage, that is 
to say, 222 casks of spirits valued at 2800Z. in 
stead of 1800Z., on goods as by the said annexed 
specification in the policy, and the last count men
tioned, valued at 3173Z. on the said ship on the 
said voyage, but that in all other respects the said 
Policy should be, and remain as in the last count 
Mentioned, &c.

Pleas, first, to all the counts of the declaration 
that the defendant did not become an insurer 
to the plaintiffs as alleged; secondly, that the said 
Roods were not loaded on board the said ship, to 
os carried on the said voyage as alleged; thirdly, 
that the said ship did not set sail on the said 
insured voyage as alleged; fourthly, that the said 
Roods were not lost by the perils insured against 
as alleged; fifthly, that the said policy was not 
hiade for the use and benefit, or on account of the 
Person or persons interested as alleged; sixthly, 
that the said persons for whose benefit the said 
policy was made were not, nor were any, nor was 
cither of them interested as alleged; seventhly, 
hat the defendant was induced to become an 
Usurer, and to subscribe the said policy by the 

jtaud of those for whom and on whose account, and 
? whose directions the plaintiffs acted as agents 
® effecting the said policies as in the declaration 

Mentioned; eighthly, that the said vessel when she 
sail on the said insured voyage was not sea-

orthy for the same; ninthly, that the defendant 
si&K lu.^ucecl to effect the said insurance, and to 
j bscrihe the said policy by the wrongful and 
B ProPer  concealment by the plaintiffs and their 
fa f11*"8 r̂om i-1-10 defendant of certain material 
and informatio“  t *len known to the plaintiffs 
and * ■r  agents, and unknown to the defendant,

u which ought to have been communicated to the 
tio en^ant > tenthly, to the last count of the declara- 
. n> that i t  was not agreed and declared as therein 

a ‘aged.
Replication joining issue on the several pleas.

Oo “ e following were the particulars of fraud and 
cealrnent delivered by the defendant under the

seventh and ninth pleas : First, that the subject 
matter of insurance was grossly and fraudulently 
overvalued by the assured; secondly, that at the 
time of making the insurance i t  was known to the 
assured that the Da Capo set sail without any 
intention of ever reaching her destination; thirdly, 
that at the said time the assured knew that the 
shipowner intended that the Da Capo should be 
scuttled and cast away on the voyage; fourthly, 
that at the time of making the said insurance it  
was known to the assured that other policies had 
been effected, and that others were about to be 
effected by themselves or other persons, upon 
interests alleged to be at risk upon the said ship 
and voyage, to amounts and upon valuations 
greatly in  excess of the true value of the said 
alleged interests.

Under the eighth plea the following particulars 
were delivered—that the master of the Da Capo, 
when she set sail, intended to scuttle and cast 
away the ship upon the insured voyage, and 
to prevent the vessel ever reaching her destination.

The case came on for trial before Hannen, J. and 
a special jury, on the 1st July 1872, at the sittings 
in London after T rin ity Term of that year. The 
material facts as proved in evidence, the questions 
put by the learned judge to the jury, and the 
findings of the ju ry  thereon, are set forth 
in the judgment of the court infra (see ante, 
vol. 1, p. 432). On the findings the learned 
judge directed the verdict to be entered for 
the defendant. Subsequently a rule nisi was 
obtained on behalf of the plaintiff for a new trial, 
on the ground of misdirection, and that the verdict 
was against the weight of evidence.

Sir Henry James, Q.C., Watkin Williams, Q.C , 
and Lanyon Bhowed cause against the rule, 
and went at considerable length through the 
facts as proved in evidence, as to excessive 
valuation, and the materiality of such a fact 
as. bearing on the risks insured against. Then, 
as to whether the findings of the jury, stop
ping short of fraud on the part of • the plain
tiff in not communicating the fact of over 
valuation, would support the verdict entered for 
the defendant, i t  was contended that the findings 
were sufficient for that purpose. In  Carter v. 
Boehm (3 Burr. 1910) Lord Mansfield, C.J., said : 
“  Good faith forbids either party by concealing 
what he privately knows to draw the other into a 
bargain from bis ignorance of that fact and his 
believing the contrary. But either party may be 
innocently silent as to grounds open to both to 
exeroise their judgment upon, aliud est celare, 
aliud tacere. &c. This definition of concealment, 
restrained to the efficient motives and precise 
subject of any contract, will generally hold to make 
i t  void in favour of the party misled by his igno
rance of the thing concealed.”  Arnould on Marine 
Insurance (vol. 1,4th edit.), p. 511, thus states the 
rule on the subject: “  I t  is the duty of the assured 
to communicate to the underwriter all the intelli
gence he has that may affect the mind of the 
underwriter as to either of the two following 
points : First, whether he w ill take the risk at ail 
secondly, at what premium he w ill take it.”  And 
Phillips (Law of Insurance, s. 531) says: Con
cealment in insurance is where, in reference to a 
negotiation therefor, one party suppresses, or 
neglects to communicate to the other, a material 
fact which, if communicated, would tend directly 
to prevent the other from entering into the
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contract, or to induce him to demand terms 
more favourable to himself, aDd which is known 
or presumed to be so to the party not dis
closing it, and is not known or presumed to be so 
to the other.”  And again (sect. 537), “  I t  is suffi
cient to state here that generally, i f  either party, 
whether purposely or through negligence, mis
take, inadvertence, or oversight, misrepresents a 
fact which he is bound to represent truly, or omits 
to communicate a fact which he is bound to com
municate, the other is wholly or partially exone
rated from the contract. The effect of a misre
presentation or concealment in discharging the 
underwriters does not seem to be merely on the 
ground of fraud, as has been usually laid down 
by writers on insurance, but also on the ground 
of a condition implied by the fact of entering into 
the contract, that there is no misrepresentation or 
concealment; ”  and, after referring to Duer’s 
criticism of the phraseology of the books on this 
subject, and M r Arnould’s adhesion to this appli
cation of the term, he goes on: “  But I  cannot 
th ink that this anomalous use of the term is 
justifiable on this ground, Bince ambiguous phrase
ology is not to be tolerated in any science, and 
least of all in that of law, where it can possibly 
be avoided, as i t  may easily be in this case, by 
stating the practical doctrine in direct terms, 
namely, that it  is an implied condition of 
the contract of insurance, that it is free from mis
representation or concealment, whether fraudu
lent or through mistake. This implied con
dition involves no more difficulty than that of sea
worthiness or any other implied warranty. And 
i f  insurance is thereby distinguished from other 
contracts, which I  apprehend i t  is not entirely, this 
peculiarity is not, that I  can perceive, of great 
weight, certainly not enough to excuse an anoma
lous application of the technical term ‘fraud’ and 
‘ fraudulent ’ to many of the misrepresentations 
and concealments whereby a policy of insurance 
has been held to be defeated.”  Kent (3 Com. 
282) lays down the rule now contended for in 
equally clear language : “  A  positive misrepresen
tation to the underwriter, or concealment of a 
fact material in relation to the risk, or material 
in the mind and judgment of the insurer, w ill 
avoid the policy. I t  w ill avoid i t  though the loss 
arose from a cause unconnected with the misre
presentation, er even though the misrepresenta
tion or concealment happened through mistake, 
neglect or accident, without any fraudulent inten
tion. . . . The special facts upon which the con
tingent chance is to be computed usually lie in 
the knowledge of the insured only, and the under
writer trusts to his representation and proceeds 
upon the confidence that he does not withhold 
any facts material to the estimate of the risk. 
The suppression of any such facts, whether by 
design or mistake or negligence equallyrenders the 
policy void, for the risk run becomes different 
from the one assumed in  the policy.”  And again : 
“  I f  the misrepresentation was by fraudulent de
sign, i t  avoids the policy without staying to in 
quire into its materiality; or if  i t  was caused by 
mistake or oversight, i t  does not effect the policy, 
unless i t  was material, and not true in substance ; 
and in that case it  w ill vitiate the policy without 
assuming the ground of fraud, for i t  is not the 
contiact the party undertook to make. I f  the 
representation of the policy insured greatly over
rate the value, i t  w ill avoid the policy, whether

the representation be through ignorance or de
sign.”  A  similar definition of concealment is 
given by Tindal, O.J., in Elton v. Larkins (5 
C.&P. 392): “ A  material concealment is a con
cealment of facts, which, i f  communicated to the 
party who underwrites, would induce him either 
to refuse the insurance altogether, and not to 
effect i t  except at a larger premium than the 
ordinary premium.”  Parsons (on Insurance, vol. 1, 
p. 494) states the law relating to the present ques
tion thus : “  While all material intelligence and 
even rumours and reports must be communicated, 
the line must be drawn somewhere between these 
and mere conjectures, suspicions or possibilities. 
Outside of such facts as any reasonable insurer 
would take into consideration, lies a large class 
of those which some might deem material, and 
others not. There may be those which would very 
generally be disregarded, but which a timid or 
fanciful insurer would think worth notice. In  
some cases this line of distinction is drawn. In  
such cases the test of materiality, which is the 
question whether the insurer under that policy 
would have regarded those facts in making the 
policy ? should perhaps in justice to both parties 
have been modified into this form—would a 
rational insurer, governing himself by the prin
ciples and calculations commonly applied to policies 
and risks have regarded these facts as bearing on 
these risks ? ”  Duer (on Marine Insurance, vol. 2, 
p. 386) says: “  The parties do not deal upon 
equal terms unless they have an equal knowledge 
of the facts and circumstances from which the 
risks arise, or by which they may be affected; and 
to produce this equality, the obligation of a full 
disclosure must of necessity be imposed. Without 
such a disclosure the parties have not the same 
knowledge of the subject of the contract.”  This 
might be expressed even more strongly—that in 
such a case there is not an identity in the subject 
matter of the contract.

An over-valuation, coupled with over-insur
ance is most material to the risk which the 
underwriter takes on himself. I t  w ill be con
tended for the plaintiff that an over-valuation, 
however excessive, i f  honest, and done without 
any fraudulent intent, does not affect the policy, 
and is not material to the risk, even though 
the excessive over-valuation is coupled with 
a corresponding over-insurance. But i t  is most 
material to the risk which the underwriter 
takes upon himself as diminishing the induce
ment to save the goods in case of danger, and 
indeed offering a temptation to the insured to 
neglect using their best endeavours for that pur
pose. Again it  is material on this ground: it  is 
an implied condition in every policy, where nothing 
is expressed to the contrary, that i t  is a contract 
of indemnity—of indemnity against loss of a real 
interest. I f  then the assured knowingly makes 
an extraordinary excessive valuation of the goods 
insured, is he not obtaining what is in reality a 
wager policy? [B lackburn , J.—He is making 
evidence of fraud against himself; but the ju ry 
here have negatived the instance of fraud.] A t 
any rate, the underwriter is entitled to assume 
that the valuation is within reasonable limits- 
Barker v. Janson (17 L. T. Rep. N. S. 473,
L. Rep. 3 0. P. 303) was referred to. I n 
that case the over-valuation was in all respects 
made bond fide. In  Murgatroyd v. Crawfor<tj 
[3 Dali, 495), Shippen, J., said, “  I f  in the opin1011
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of the ju ry  a knowledge of the circumstances that 
were suppressed, would have induced the insurer 
to demand a higher premium, or to refuse alto
gether to underwrite, i t  w ill be sufficient/, on 
commercial principles, to invalidate the policy.” 
[ B l a c k b u k n , J.—That proposition must be quali
fied in the manner in  which Mr. Parsons puts it. 
The objection must not be a fanciful one on the 
part of the underwriter; but the facts concealed 
must have been such as “  a rational insurer, 
governing himself by the principles and calcula
tions commonly applied to policies and risks, 
would have regarded as bearing on those risks.” ] 
The ju ry  in the present case have found that the 
facts concealed were material to the risk. In  
New York Bowery Fire Insurance Company v. 
New York Fire Insurance Company (17 Wend. 
359), the judge charged the ju ry that they should 
give a verdict for the defendants if they were of 
opinion that information was wilfully withheld of 
the fact that the plaintiff had been insured and 
twice burnt out, and that he was in bad repute at 
the offices. The ju ry  having returned a Verdict 
for the plaintiffs, a venire de novo was ordered, the 
court saying, “ This question was not properly 
submitted to the jury. They were instructed in 
effect, that although they should th ink the in
formation material, they must still find for 
the plaintiffs unless they should think i t  was 
intentionally witheld. There was no ground for 
submitting such a question to the jury. I t  was 
not raised by the evidence. And, besides, i f  the 
facts communicated by Thorne were material, i t  is 
enough that they were withheld by Merchant on 
aPplying for re-insurance. Whether the omission 
Was the result of mistake or design was not an im
portant inquiry. The assured acts at his peril in 
withholding information.”  In  Rickards v. Murdock 
no  B. & 0. 527), one of the circumstances in the 
case, the suppression of which was deemed by the 
Court of K ing’s Bench to be material, was that the 
owner of the goods insured had directed his agents 
!n London not to make the insurance untii th irty 
days after the arrival in London of the letter con
taining the order to insure, the court being of 
opinion that the concealment was fatal, because 
the fact of so long a delay after the arrival of the 
letter before the insurance was effected would 
surely “  have influenced the mind of the under
writer in deciding upon what terms he would 
accept the risks.”  Lord Tenterden, C.J. said: 

A t the trial several witnesses were examined, 
Who stated that they thought the letter material; 
hut i t  has been contended that no such evidence 
°ught to have been received. I  know not how the 
Materiality of any matter is to be ascertained but 
hy the evidence of persons conversant with the 
subject-matter of the inquiry. I f  such evidence is 
rejected the court and ju ry  must decide the point 
according to their own judgment unassisted by 
that of others. I f  they are to decide, all the court 
agree in thinking that the latter was material, and 
0ught to have been communicated, and that a jury 
^Ould Lave been bound to come to that conclu
sion.”  They have come to that conclusion as to 
uo concealment of the over-valuation in the 

Present case, though they have stopped short of 
finding the existence of actual fraud.

Ihe next question w ill be whether the jury, 
finder the circumstances of the case, ought not 
o have found that fraud actually existed. [ B l a c k - 
fi&N, J.—We think i t  would be better, before

entering on this question, to hear the arguments 
of the other side on the former question, and to 
determine that first.]

Butt, Q.C., and F. M. White (with them Sir 
J. B. Karslake, Q.C.) in support of the rule, com
mented at length upon the evidence and contended 
that there was ample evidence to show that the 
plaintiff might reasonably have expected, under 
the circumstances, to make profits sufficient to 
justify his insuring the goods at the valuation 
actually made, so that there was, in reality, no 
excessive valuation at all. The valuation cannot 
be said to be excessive unless it  is shown that the 
anticipated profits could not possibly be received. 
There is no reason why a man should not insure 
to the amount of the profits which he might rea
sonably expect to make. Unless the matter con
cealed goes to one of the risks covered by the 
policy, the concealment does not vitiate the policy. 
I t  has been frequently held that mere over-valu
ation of the goods insured does not invalidate the 
policy; the over-valuation must be extravagantly 
great which could have such an effect. In  
fact it  would be impossible to draw the line 
between over-valuation which would, and over
valuation which would not avoid a policy. I t  may 
be said that it  is a mere question of materiality and 
that materiality is a question for the ju ry ; but 
there are some things which i t  is not for the ju ry 
to determine, and this, i t  is submitted, is one of 
them.

The argument on the law of the matter which 
we would urge on behalf of the plaintiff is 
summed up in 2 Duer, 518, et seq. (Note i i i ) : “  I f  
the definition of a concealment that alone has the 
effect of avoiding the policy, which was given by 
Lord Mansfield in Carter v. Boelim (ubi sup.) is 
admitted to be just, it  is a necessary consequence 
that the obligation of the assured is limited to the 
communication of those facts which are connected 
with the real nature of the risks. His Lordship 
said that the concealment ‘ must be fraudulent, 
if  designed, or, i f  not designed, must vary mate
rially the object of the policy, and change the risk 
understood to be run.’ I t  is the risk itself that 
the concealment must charge, not the mere 
opinion of the underwriter, as to the prudence of 
assuming it. In  Haywoodr. Rodgers (4 East, 590) 
Lord Elienborough adopted this construction 
of the language of Lord Mansfield, and i t  was 
partly upon this construction that the judg
ment of the court in that case was founded. 
The assured had received a letter from the 
captain, stating that the ship insured, on account 
of her bad character, had undergone a survey in 
the West Indies ; but that the result of the survey 
had proved that she was in a good condition to 
perform the voyage. I t  appeared, on the trial, 
tbat the vessel was in fact seaworthy ; but it was 
insisted that as the letter from the captain was 
not disclosed to the underwriter, the concealment 
was fatal, on the ground that a knowledge of the 
contents of the letter would certainly have en
hanced the premium. The judge on the trial 
adopted and expressed this opiniou ; but the jury, 
in opposition to his charge, found a verdict for 
the plaintiff, and this verdict the Court of K ing’s 
Bench refused to set aside.”  That it  is not the 
duty of the assured to communicate everything 
which might vary the opinion of the under
writers, was clearly stated by Lord Elienborough 
in this case. He said: “  Is i t  then to be laid
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down as a principle that every fact known to the 
assured, with respect to the condition, quality, 
and circumstances of the ship, prior to the period 
of effecting the insurance, which may possibly 
guide the judgment of the underwriter in under
taking or refusing to undertake the insurance, is 
to be communicated to him ? I t  certainly would 
have some weight in guiding the judgment of the 
underwriter on such a subject to know how old 
the ship was, where she was built, whether 
originally British or foreign, what was the form of 
her construction, &c. But the question is, is it  
the duty of the assured in the first instance, and as 
a condition precedent on his part, to inform the 
underwriter of all these circumstances to the ex
tent of his, the assured’s own actual knowledge 
on the subject ? I f  i t  be, and i t  never yet has 
been, either in theory or in practice assumed to bo 
the case, the assured must before he effects the 
insurance, collect from all his documents all the 
materials for the history of his ship from the 
moment of her being launched down to that of 
subscribing the policy.”  Duer says (p. 521) that 
the observations of Lord BUenborough were in
tended “  to lay down the general rule that facts 
not varying the risks, are not requisite to be 
disclosed, however they might vary the opinion of 
the underwriter; and I  conceive that the very 
doctrine of Lord Mansfield implies, or more pro
perly is founded on, the same rule, differently ex
pressed, viz., that only those circumstances are 
necessary to be disclosed that bear a relation to 
the risks that are, in fact, assumed.”  In  Beckwith 
v. Sidebotham (1 Camp. 116), Lord Ellenborough 
decided that the owner of the ship insured was not 
bound to communicate to the underwriter a letter 
which he had received from the captain,stating that 
the vessel would probably be detained in her port of 
departure a considerable time for the purpose of 
necessary repairs. The only case which Duer says 
(p. 522) that he has discovered in the English re
ports in which the omission to disclose facts appa
rently not bearing on the actual risks, has been 
held to be a material concealment, upon the ground 
that the disclosure would probably have varied 
the decision of the underwriter, is that of Rickards 
v. Murdock (ubi sup.). On this case he remarks : 
“  I t  is, however, to be observed that the suppressed 
part of the letter was not merely important as 
showing the fears of the writer. Had the time of 
the arrival of the letter been known (as i t  would 
have been had the whole letter been com
municated), it  would also have been known that it 
had arrived by a ship which, having sailed about 
thesame time as the ship insured, had been nearly 
forty days in p o rt; circumstances plainly material 
to the risk, and which I  am persuaded furnish the 
true explanation of the decision. Certainly the 
Court of K ing’s Bench, and Lord Tenterden as 
their organ, never meant to decide that where the 
assured communicates all the facts that have a 
bearing on the risks, he is bound also to disclose 
his own speculations and fears concerning the 
event, because the disclosure may influence the 
decision of the underwriter.”

The state of the existing law is thus summed 
up by Duer: “ In  the United States, as in 
England, the judges in many cases have ex
pressed themselves in general terms that, taken 
literally, imply that the only test of the mate
ria lity  of a concealment is the probable influence 
of the facts, if disclosed, upon the mind of the

underwriter; but in every decided case that I  
have examined, in which the concealment has 
been held to discharge the underwriter, the facts 
concealed were material to the risks, in the strict 
and proper sense of the terms. The question, 
therefore, whether facts extrinsic to the risks, 
which it  is yet highly probable would influence the 
mind of the underwriter, are for that reason to be 
deemed material, and therefore necessary to be dis
closed, has never become a subject of distinct 
consideration. . . . As an additional proof that no 
such rule exists, i t  may be added that the law is 
well settled that, where the assured discloses all 
the facts that are known to him and all the infor
mation that he has received, he is not bound to 
communicate the conclusions of his own mind from 
the facts disclosed—the fears or the hopes they 
may suggest. Yet were it  known to the under
writer that the opinion entertained of the risk by 
the assured was more unfavourable than his own, 
he would be certain to demand a higher premium ; 
he would demand as high a premium as the fears 
of the interested party would, probably, induce 
him to pay.”  [ L ush, J.—I t  is certainly a very 
startling proposition that i f  you have reason to 
believe that a ship is going to be scuttled, you may 
put your goods on board of i t  and got them in 
sured, keeping back from the underwriter the 
reasons for your belief.] Olason v. Smith (3 Wash.
0. .0. R. 156), and Buggies v. Gen. Int. Ins. Go. (4 
Mason, 74), were referred to. I t  is submitted, in 
conclusion, that the assured was not bound to 
communicate to the underwriter the fact and the 
extent of over-valuation. Gur. adv. vult.

May 27.—The judgment of the court (Black
burn, Lush, and Archibald, JJ.) was now delivered, 
as follows by

B lackburn, J.—This was an action on three 
policies of insurance by the ship Da Gapo, on 
a voyage to Wladiwostoek, all dated on 1st 
May 1871. The first was on commissions on 
goods valued at 14,7001., the commissions being 
valued at 15001. The second was on profits on 
charter, valued at 2301. The third had originally 
been on goods, but by an indorsement on the policy 
i t  had become on 222 casks of spirits, valued at 
28001. The material pleas were that the ship was 
not lost by the perils insured against, and that 
there had been a concealment of a material fact. 
Particulars were given of this last plea. The one 

•on which the question before us turns was that 
the insured knew and concealed from the defendant 
that insurances were made by him, and others in 
concert w ith him, on interests alleged to be at 
risk in the vessel on values greatly exceeding the 
actual value of those interests.

The case came on to be tried before my brother 
Hannen.(a) I t  appeared in evidence that Wladiwo- 
stock is a harbour south of what, in 1870, was the 
customs’ line of Russia. I t  was intended by the 
Russian Government to bring their customs’ line 
lower down, so as to include Wladiwostoek within 
i t ;  and this was, in fact, done in Eeb., 1871. 
Richard Dieckman was the person interested w 
these policies. He gave, in substance, this account 
of the transaction: Having learned that this 
change was in contemplation, and believing 
i t  would make shipments to Wladiwostoek very 
profitable, he entered into a speculation with 
one Wencke, by which Wencke was to purchase

(a) A report of the facts proved, and the summing nP 
of Hannen, J-, will be found ante, vol. 1., p. 432.—E d .
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a ship and charter her to Dieckman, who was to 
procure the goods he considered suitable to the 
market, put them on board, and travel overland 
to Wladiwostoek, where he would meet them and 
sell them. The Da Capo was accordingly bought 
by Wencke, through the instrumentality of Dieck
man. Dieckman found some persons willing to 
send out some goods on this adventure. Those 
persons insured their goods for 1080Z. The freight 
on those goods was fixed by bill of lading at a 
higher rate than the charter freight. This formed 
the subject of the policy on profits on charter. No 
evidence was given as to the value of the goods 
thus insured for 1080Z., which, therefore, i t  may 
he taken, were fairly valued. Dieckman not being 
able for want of funds to fil l up the whole vessel, 
Wencke purchased goods similar to those pur
chased by Dieckman, and filled up the vessel with 
them. These were to be sold by Dieckman. 
Under these circumstances Dieckman and Wencke 
employed brokers at Hamburgh to procure insu
rance, and those Hamburgh brokers employed the 
plaintiffs on the record, Ionides and Chapeau- 
rouge, brokers in London, to procure insurance 
there. A  slip was made out by Ionides and 
Cheapeaurouge on the 29th March 1871 for insu
rance of 8000Z. on commission, and goods per Da 
Capo to Wlaldiwostock. After making inquiries 
about the port, which was quite unknown, 
various underwriters, including the representative 
of the defendant, initialed this slip at 3 | per cent. 
Nothing appeared on the face of this slip as to any 
future declaration or valuation of the subject 
matter of the insurance ; but, from the conduct of 
all parties, it  must have been understood that the 
mterest was to be subsequently declared and 
Valued. The Hamburgh broker, towards the end 
of April, forwarded to Ionides and Chapeaurouge a 
Paper in German declaring the interest to be on 
spirits with anticipated profit, however high or 
0w, and on other goods, with anticipated profit, 

at 25 per cent. This valuation was certainly seen 
ny the manager of the North China Company, 
Whose name was on the slip before that of the 
defendant’s representative, for he had initialed it. 
■tie stated, however, that he did not understand 
German, and was not aware what was in it. 
Whether i t  was ever seen by the defendant’s 
representative or not was left in doubt; but in 
summing up the learned judge treated the case as 
d it had been seen by him also. The policies were 
then made out and signed. The vessel sailed on 
the 1st May, and on the 18th May sunk at sea 
Under circumstances making i t  very difficult to 
Understand how she came to sink unless she was 
Purposely scuttled. I t  appeared that Wencke 
had insured the ship and freight at a fair value, but 
that he and Dieckman had here and abroad insured 
he goods which they had put on board at values 

Vefy  considerably above their cost price. The 
Price, including costs, charges, and insurance, 
oj^uunted in the whole to something less than 
«I .. > the various insurances on the goods, in 
k i n g  profits, amounted to about 14.000Z., and in 
Edition to these there was the insurance on com- 

Q lssions of 1500Z., and a further insurance of 1C00Z. 
an 8afe arrival, so that the assured stood to receive 

Very large profit if  their venture was lost. This 
d as used as an argument to induce the ju ry to 
taw the inference that the vessel was purposely 
uttled by the captain in complicity with the 
8ured; but, besides this, the defendant contended

that those high valuations ought to have been dis
closed by the assured. The highest valuation was 
that of the spirits. I t  appeared in the evidence 
that the costs, charges, and insurance of the 222 
casks of spirits amounted to 973Z., and for insu
rance they were valued at 2800Z. Dieckman, in his 
evidence, justified this high valuation by saying 
that spirits were a very profitable article, and also 
that he hoped and expected that his spirits would 
arrive when they could be imported duty free, and 
that a very heavy Russian duty was about to be 
imposed immediately afterwards, which would 
have the effect of raising the value of his spirits 
to the level of duty paid spirits. The defendant 
called underwriters, who gave evidence, without 
any objection being made, that it  was material to 
underwriters to know the extent of the over valua
tion when i t  was to such an extent as appeared in 
this case. They also stated in effect that where 
the valuation was excessive, the risk was con
sidered a speculative risk, which one class of 
underwriters would not take at all, and another 
class would take, but only if a sufficient premium 
was offered; that 25 per cent, added was not 
unusual, and that in one case 30 per cent, had been 
taken by the first class; that beyond this i t  would 
be a speculative risk.

On this evidence my brother Hannen proposed 
to ask the ju ry seven questions : First, whether 
the goods were really put on board P Secondly, 
were the valuations for insurance excessive p 
Thirdly, i f  excessive were they so made with a 
fraudulent intent P Fourthly, whether fraudulent 
or not was i t  material to the underwriter to know 
that the valuation was excessive P Fifthly, was it 
concealed from the underwriter? Sixthly, was the 
vessel lost by perils insured against? Lastly,did 
the assured know or intend that the vessel should 
be cast away P The counsel for the defendant ad
mitted that the first question must be answered in 
favour of the plaintiffs. The other six questions 
were asked of the ju ry who answered, that the 
valuations were excessive; that there was not 
sufficient evidence to show whether they were 
made with fraudulent in ten t; but that whether 
fraudulent or not it  was material to the under
writer to know that they were excessive, and that 
that was concealed; that the vessel was not lost 
by the perils insured against, but that they had 
not sufficient evidence to show whether the 
assured knew or intended that the vessel should 
be cast away. Some attempts were made to get 
the ju ry to express a further opinion on the mode 
in which the vessel was lost, without success. 
The verdict was then entered for the defendant on 
these findings.

In  the ensuing term Mr Butt obtained a rule 
nisi for a new trial, on the grounds of misdirection, 
as to the concealment, and against evidence. 
Delays and difficulties came in the way of hearing 
the argument, but in the three days next after last 
Term it came on before my brothers Lush, Archi
bald, and myself. We desired the counsel for the 
present to confine themselves to the question 
whether there was any ground for disturbing the 
verdict on the plea of concealment, supposing the 
plea had stood alone, or tho ju ry had been dis
charged on the other issue, leaving it  for further 
discussion, whether that would finally dispose of 
the rule.

We have come to the conclusion that there is 
no ground for disturbing the verdict on thi»
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issue. My brother Hannen, in  summing up, 
pointed out to the ju ry  that a valuation of 
goods for the purpose of insurance might 
fairly and properly be made, taking into account 
not only the original costs of the goods, but adding 
an estimate of the anticipated profits of the goods 
arrived at their destination; and that opinions 
might vary as to the profit to be made on a parti
cular venture. He advised them not to find the 
valuation excessive unless they thought the goods 
were valued with an addition of profit greater than 
could be expected to be realised under any circum
stances which could be reasonably contemplated. 
This may,perhaps, be too favourable to theassured, 
as i t  makes the question whether there is an 
excessive valuation or not depend on whether the 
valuation was so high as to amount, in part at 
least, to a wager; but no objection on that ground 
can be taken by the plaintiffs. And we think that 
the evidence here was such as to justify the ju ry 
in finding that the valuation of the spirits, at least, 
was excessive according to this definition; and 
this finding cannot be considered as against the 
weight of evidence. The finding that the exces
sive valuation was concealed from the underwriters 
was impugned on the ground that the statement 
in the German valuation, that the spirits were 
valued with anticipated or imaginary profits, be 
the same high or low, amounted to a disclosure 
that the valuation was excessive. As to this, my 
brother Hannen told the jury, and we think quite 
rightly, that, in the absence of some active 
deception, the assured had a right to suppose that 
an underwriter read and understood the documents 
laid before him, and that i f  he did not understand 
the language in which they were written he would 
ask for a translation; and he assumed, in his 
summing up, that the defendant’s representative 
had independent notice that the valuation con
tained the words, “  profits however high.”  This 
we have not found in the notes of the evidence, 
but i t  probably was so. But then he asked the 
ju ry to consider whether that was a disclosure that 
there was an excessive valuation in the sense which 
he had previously explained to them, of an esti
mate of profits formed with knowledge that i t  had 
no foundation. The jury must be taken to have 
found that i t  was no disclosure, and we cannot say 
that they were wrong. The finding of the jury that 
the concealment was material was impeached, both 
on the ground that i t  was against evidence, and 
that of misdirection, as it was contended that the 
judge ought to have told the jury that the fact of 
an excessive valuation was not one which the 
assured was bound to disclose.

I t  is perfectly well established that the law 
as to a contract o± insurance differs from that 
as to other contracts, and that a concealment of a 
material fact, though made without any fraudulent 
intention, vitiates the policy. In  Duer on Insur
ance, vol. 2, p. 388, i t  is said: “  The terms in 
which the general rule is usually stated are, that 
i t  is the duty of the assured to communicate all 
facts that are material to the risks, and which are 
not knowD or presumed to be known to the under
writer ; but these terms are ambiguous, and the 
first and necessary inquiry is by what criterion 
the materiality of the facts alleged to have been 
concealed is proper to be determined. Is the 
obligation of a disclosure limited to the facts 
that are material to the risks, considered in their 
own nature ? or does it  extend to all that may be

deemed material by the insurer, and would pro
bably influence his ultimate decision P”  He ad
mits that a knowingly false representation of a 
matter which, though extraneous to the risks, may 
affect the judgment of the underwriter, w ill vitiate, 
and that the case of Sibbald v. H ill (2 Dow. 263), 
is an express decision of the House of Lords to 
that effect. But he lays i t  down as being the 
most reasonable opinion that those facts only are 
necessary to be disclosed which are material to the 
risks in their own nature, and a prudent and 
experienced underwriter would deem i t  proper 
to consider. The case and proofs in support 
of his decision are collected at Duer, p. 518, et 
seq.

I t  was argued before us that the nature 
of the risk—i.e., tho strength and seaworthy 
qualities of the Da Capo, and the probability 
of encountering storms on the voyage, and 
bo forth, were not in the least affected by the 
amount at which the goods were valued, which is 
no doubt true. The underwriter is not answerable 
for any loss occasioned by fraud of the assured, 
and it  was argued that, therefore, the objection 
which an underwriter might have to take a risk on 
account of the temptation which the assured 
might have to make away with the venture, ought 
not to be taken into account. "Whether Duer 
would have gone so far as this is not clear; but if 
he would, the courts in America have refused to 
follow h im ; (New York Bowery Fire Insurance 
Company v. New York Fire Insurance Company, 
17 "Wend. 359). In  that case the plaintiffs had 
insured certain property against fire, and the 
president of the company heard that the person 
insuring with them, or at least some one of the 
same name, had been so unlucky as to have had 
several fires, in each of which he was heavily in
sured. The plaintiffs reinsured with the defen
dants, but did not inform them of this. A  
fire did take place; the insured came upon 
the plaintiffs, who came upon the defendants. 
The judge directed the ju ry that if this informa
tion given to the president of tho plaintiffs was 
intentionally kept back, i t  would vitiate the policy 
of reinsurance. The ju ry  found for the plaintiffs, 
but the court on appeal directed a new trial, on the 
ground that the concealment was of a material 
fact, and, whether intentional or not, i t  vitiated the 
insurance. I t  is to be observed that the excessive 
valuation not only may lead to suspicion of foul 
play, but that it  has a direct tendency to make the 
assured lesscarefulin selecting the ship and captain, 
and so diminish the efforts which in case of disaster 
he ought to make to diminish the loss as far as 
possible, and cannot, therefore, properly be called 
altogether extraneous to the risks; but we would 
scarcely base our judgment on so special a ground. 
We agree that it  would be too much to put on the 
assured the duty of disclosing everything which 
might influence the mind of an underwriter. 
Business could hardly be carried on if  this was 
required. But the rule laid down in Parsons on 
Insurance (vol. 1, p. 495), that all shonld be dis
closed which would affect the judgment of a 
rational underwriter governing himself by the
principles and considerations on which underwriters
do in practice act, seems to us a sound one. W0 
do not think any of the cases cited by Duer are in 
contravention of i t ; and, applying i t  to the present
case, there was distinct and uncontradicted evidence

' that underwriters do in practice act ontheprincip10



273
Q- B ]  R *  W olf v. A rchangel M ar itim e  B ank  and I nsurance Company.

_______________________ M ARITIME LAW  CASES.

that it  is material to take into’consideration whether 
the overvaluation is so great as to make the risk 
speculative. I t  appears to us a rational practice.

We think, therefore, that the judgecould not do 
otherwise than leave this question to the jury, and 
that their verdict was not against the weight of 
evidence, and should not be disturbed. I t  w ill be 
for the counsel on both Bides to consider what 
course they will take as to the rest of the rule.

Rule discharged.
Attorneys for plaintiff, Stihbard and Cronsliay.
Attorneys for defendant, Rollams, Son, and 

Coward.

April 28 and June 8,1874.
D e W olf v . A rchangel M a r it im e  B an k  and 

I nsurance Company.
Marine insurance—Policy on a ship “ at and 

from ” a port—Alteration of risk by delay in the 
commencement of the voyage.

Where a policy of marine insurance is entered into 
insuring a ship or goods thereon “ at and from a 
port,” there is, in the absence of a direct represen
tation, an implied understanding that the vessel 
shsll be at that port within such a time, that the 
risk shall not be materially varied; otherwise the 
risk does not attach.

An insurance was effected on the' 13th July on a 
ship for a voyage, “ at and from Montreal to 
Montevideo.” No information was given by the 
assured, and no question was ashed by the under
writers, as to where the ship was at 'the date of 
the policy. She did not actually arrive at Mon
treal until the 30th Aug. The jury found that
the delay materially increased the risk :

Meld, that it was immaterial whether or not that 
delay was caused by badness of weather or 
other causes beyond the control of the assured; 
that, in the absence of a representation on a 
policy at and from a port, it is an implied under
standing that the vessel shall be there within 
such a time that, the risk shall not be materially 
varied; and that otherwise the risk does not 
attach.

T h is  was an action upon a policy of insurance 
against the defendants, an insurance company, to 
recover 24L 13s. 2d. for general average and loss 
° f  freight. The insurance was an insurance (lost 
andnot lost) at and Lom Montreal to Montevideo 
oT Buenos Ayres, and was upon chartered freight 
lri ship called the Florence Cliipman. The 
Premium was at the rato of 2Z. per cent. The 
ourth plea stated that at the time of the making 

the policy the said ship was not, nor did the 
a . ship within a reasonable time thereafter, 
rrive at Montreal, and great and unreasonable 
® ay occurred before the said ship arrived at 

r i <vllirea' ’ a delay which was material to the
brA Sâ  policy, and by reason thereof the

>d policy, at the commencement of the said risk, 
t a ®ot attached. The cause was tried in the 

ord Mayor’s Court, before the Common Ser- 
th nt : I f ' aPPeared that nothing had been said at 
*1 e when the policy was made as to where 

e ship then was. The ship did not actually 
Wif'r6 a** Montreal until the 30th Aug., seven 

. after the date of the policy. Evidence was 
ar ; "  on behalf of the plaintiffs that the delay had 

®en from bad weather and other reasonable 
V ol. I I . ,  N. S.

[Q. B.

causes. The Common Serjeant directed the ju ry  
that “  I t  is immaterial whether the delay was ex
cused. I  hold the question is—Were the defen
dants ever liable on this policy ? The question is 
whether the seven weeks’ delay affected the risk, 
and the evidence of the underwriters is that the 
premium would be increased. The question is 
not affected by the consideration whether the delay 
was avoidable. I t  does not matter whether the 
delay was anyone’s fault.”  The jury found that 
the delay did vary the risk, and a verdict was 
entered for the defendants. Leave was obtained 
on behalf of the plaintiffs to move for a new tria l 
i f  the court should disagree with the direction to 
the jury, that “  i f  from any cause, avoidable or 
unavoidable, a delay occurred in’the arrival of the 
vessel at the port of departure, which increased 
the risk, the policy never attached.”  A  rule was 
obtained in pursuance of the leave reserved.

0. Bowen for the defendants, now showed cause. 
—This case is governed by Mull v. Cooper (14 
East. 479), where Lord Ellenborough said, “  When 
a broker proposes a policy to an underwriter on a 
ship, at and from a certain place, i t  imports either 
that the ship is there at the time, or shortly w ill be 
there; for i f  she is only to be there at a distant 
period, that might materially increase the risk.”  
The eases that may be cited on the other side are 
to be distinguished upon the ground that in all of 
thorn the delay took place after the policy attached. 
Here the policy never attached at all Mull v. 
Cooper has been doubted as to the question whether 
the ju ry  were right that the delay varied the risk, 
but not as to the correctness of Lord Ellen- 
borough’s dictum. I t  has been accepted in the 
case of Mount v. Larkins (8 Bing. 108), though it  
was there incorrectly stated that Mull v. Cooper 
turned upon the point of concealment; see also 
the judgment of Parke, B. in  Small v. Gibson 
(16 Q. B. 141), and see Maudeand Pollock, 3rd edit., 
p. 355, and Duer., vol. 2, 489. [B lackburn , J. 
also referred to Phillips on Insurance, sects. 618 
and 690.] The reason of the thing is on my side. 
Th6 underwriter takes the chance of what happens 
within the scope of the policy, but is in no way 
liable for what occurs before the policy attaches ; 
he undertakes a risk of a particular kind : i f  the 
risk is of a different kind he does not undertake it 
at all. Here the defendants accepted a premium as 
for a summer voyage, the voyage did not in fact 
commence until the summer was over, and the 
ju ry  found that the risk was materially increased, 
consequently the policy never attached.

Benjamin, Q.C. and Aspland for the plaintiffs.— 
I f  the contention of the defendants is right, no 
shipowner can insure a vessel on a homeward 
voyage without giving a warranty that the vessel 
shall complete her outward voyage within a certain 
time. But such a warranty cannot be implied in 
the words “ at and from,”  which is merely a 
description of the voyage, and not a statement 
that the vessel is already at the port. Such a 
warranty must be expressed, and cannot be implied. 
The underwriters may, and in fact, often do, exact 
such a warranty; i t  is their duty to ask for any 
information they may require : (see cases cited in 
Arnould, 554, et seq., and also Beckwith v. Syde- 
botliam ( l  Camp. 116). The defendants were aware 
that the vessel was under charter for her outward 
voyage, and if they had chosen to look at the 
charter-party they would have seen when she was 
likely to arrive at Montreal. Mullv. Cooper is not

T
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an authority in this case; i t  turned entirely upon ] 
the question of concealment, the vessel being 
actually at the date of the policy in the Thames, 
whereas from the terms the underwriters might 
have presumed that she was already at Heligoland. 
The language of the court in Mount v. Larkins is 
also in our favour, though the actual point, was 
not decided : see Vallance v. Dewar, 1 Camp. 503, 
and Ongier v. Jennings, reported in a note to that 
case; also Grant v. King, 4 Esp. 175; Phillips v. 
Irving, 7 M. & G. 325, where Tindal, C.J. said:
“  I t  may be collected from numerous cases, that 
delay before or after the commencement of a 
voyage insured is not equivalent to a deviation, 
unless it  be unreasonable.”  Also

Driscol v. Passmore, 1 B. & P. 200 ;
Jones v. Neptune Insurance Company, ante, vol. 1, 

p. 416; L. Rep. 7 Q. B. 702 ;
Brine y .  Featherstone, 4 Taunt, 869.

In  Marshall (p. 366) Hull v. Cooper is regarded as 
being decided wholly on the ground of deception.

Cur. adv. vult.
June 8.—The judgment of the court (Cockburn, 

C. J., Blackburn and Lush, J. J.) was delivered 
by B lackburn , J .: This was an action tried in the 
Mayor’s Court, before the Common Serjeant. The 
action was on a voyage policy, on ship “  at and 
from Montreal to Monte Video.” The fourth plea, 
on which alone the question before us arises, was 
that the ship was not at Montreal within a reason
able time, being a delay materially varying the 
risk.

The facts as to this case were that the policy 
was effected on the 13th July, at a premium 
of 2 per cent. No question was asked by the un
derwriters as to where the ship then was, and no 
information was offered by the assured; but, in 
fact, she was then at sea, on a voyage intended to 
end at Montreal. She did not arrive at Montreal 
t i l l  the 30th August. Evidence was given that 
the delay in the arrival at Montreal changed the 
voyage from a summer one to a winter one, which 
materially affected the risk and the rate of pre
mium. Evidence was offered on the part of the 
plaintiffs that the delay in arriving at Montreal 
was not voluntary on their part, but was occasioned 
by perils of the seas on the voyage out to Mon
treal. The Common Serjeant rejected this evi
dence, giving leave to the plaintiff to move in this 
court for a new tria l on this ground. The case was 
then left to the jury, who found that the delay was 
unreasonable, and that the risk was thereby mate
ria lly  changed. A  rule nisi was obtained for a new 
trial, which was argued in last term before my 
Lord, my brother Lush, and myself, when the 
court took time to consider.

As the evidence was rejected, we must con
sider the case as i f  i t  had been received and 
had established what it  was offered to prove, 
and as if  the ju ry  had found, not only as they 
have done, that there was unreasonable delay 
between the making of the policy and the 
commencement of the risk intended to bo in
sured against, materially altering that risk, but 
also that the delay was occasioned by matters 
beyond the control of the assured. And then we 
have to determine whether that would be a defence 
or not. Nothing would seem easier than for the 
parties making a policy to insert a few words pre
venting all possibility of dispute on such a point. 
I f  the insurance had been in this case at 5 per 
cent, to return 3 per cent, i f  the ship was at

Montreal on or before some named day, there 
would have been no question but that the under
writers would in this case have been liable and the 
assured would not have had to pay the winter 
premium unless the underwriter ran the winter 
risk. I f  the underwriters had inserted “  war
ranted to be at Montreal on or before”  some 
named day, there can be no doubt that the 
risk would not have attached, and in either 
ease by naming a fixed day the contro
versy as to when the risk became varied would 
be avoided. But we are informed that in 
practice there are great if  not insuperable difficul
ties in the way of introducing unusual clauses into 
policies, and that brokers prefer the risk of causing 
litigation at the expense of their customers to the 
risk of frightening away custom by proposing 
something unusual. We must anticipate that 
policies w ill continue to be made as this has been, 
and the question before us is therefore one of con
siderable importance.

I t  is quite clear that the words “ at and from 
a particular place,”  do not import either a war
ranty or a representation that the vessel at 
the time of making the policy is already at 
the place. In  Hull v. Cooper (14 East, 479), 
decided in 1811, the case was one of an in 
surance on goods “  at and from Heligoland to a 
port in the Baltic.”  A t the time when the policy 
was effected, the 13th Aug., the ship was in the 
Thames, which fact was known to the assured and 
not communicated. She did not sail from the 
Thames t i l l  27th Aug., a fortnight later, which 
latter fact could not have been known to the 
assured at the time of making the policy, as i t  had 
not then happened. The plaintiff having obtained 
a verdict, a motion for a new tria l was refused. 
I t  appears from the report as if  the counsel who 
moved treated the case entirely as one of conceal
ment, and not as one of a change of risk, but Lord
Ellenboroughinhis judgment separates the two ques
tions. He says : “  When a broker proposes a policy 
to an underwriter on a ship at and from a certain 
place, i t  imports either that the ship is there at 
the time or shortly w ill be there, for i f  she is only 
to be there at a distant period, that might mate
rially increase the risk. But it  had never been 
understood that the terms of such a policy neces
sarily imported that the ship was at the place at 
the very time, so as to make the assured guilty of 
deception i f  she were not.”  So far he is dealing 
with the non-disclosure of the fact that the ship 
was in  tho Thames on the 13th Aug. He then 
proceeds : “  I t  was a question for the ju ry whether 
the intervening period materially varied the risk 
in this instance, the interval being from the 13th 
to the 27th Aug., with the additional days whicn 
elapsed from the sailing t i l l  she reached HeligO" 
land; and the ju ry  were not persuaded that the 
risk was thereby varied and found for the plain
tiff.”  And Bayley, J., Bays, “ I t  is a question 
for the ju ry  whether the delay in reaching Helig0' 
land for so many days after the policy was effectei 
materially varied the risk.”  The affirmative deci
sion here is that a delay not varying the risk does 
not discharge, the underwriter, but tho opinion n* 
expressed that a delay materially varying the ris _ 
does discharge the underwriter, though that wa- 
not the very point decided. In  Driscoll v- 
Passmore (1 B. & P. 200) in 1798, where 
analogous question arose and the plaintiff 
covered, i t  was stated in the report

an 
re- 

“  that
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i t  was in evidence that the difference of season 
arising from this delay did not vary the risk,”  
Brine v. Featherstone (4 Taunt. 869) came before 
the court on a rule to enter the verdict on a point 
reserved at the trial, and the court in banc had 
not to consider whether the delay was such as to 
discharge the underwriters. The facts, as stated 
in the report appear to be such as would have 
afforded evidence that the delay was such as to 
vary the risk, but i f  that defence was raised at 
Nisi Prius, which does not appear to have been the 
case, there may have been some other evidence 
not stated in the report which justifies tho finding 
of the jury. Neither of those cases can, as we 
think, be considered i n conflict with Hull v. Cooper.

Tho case, however, that comes nearest to tho 
present is that of Mount v. Larkins (8 Bins. 108). 
In  that case the facts were found in a special 
verdict, a part of which only is set forth in the 
report. The policy was on the ship Aquila, at and 
from Singapore and Batavia, both or either, to 
the ship’s port of discharge in Europe. In  the 
report it  is said that it  was found that the policy 
was entered into on the 28th Eeb. 1824, that the 
^hip sailed from England in the beginning of 
September 1823, on a voyage to the Cape of Good 
Rope, Van Diemans Land, and Sidney, and thence 
to Singapore. I t  is no» stated in the report that it  
Was known to the underwriters that she was bound 
on this preliminary voyage, but i t  is scarcely possi
ble that i t  should be otherwise, and in  the judg
ment of the court i t  is assumed throughout that it 
Was known to them. The ju ry  found that there was 
‘ unreasonable and unjustifiable delay between the 

making of the said policy of assurance and the 
commencement of the risk intended to be insured 
a8a|nst.”  On this the Court of Common Pleas 
decided in favour of the defendants, saying, “  We 
must intend that the risk was in fact varied, and 
consequently the underwriters discharged.”  This 
would be precisely in point were i t  not that it  was 
mere expressly found that the delay was unjusti
fiable, and that in the present case the plaintiffs 
have not been allowed to give evidence to show 
that the delay was not from any fault of theirs, 
f  he ground on which the judgment delivered by 
,, jMal, C.J., in Mount v. Larkins, is based, is that 

the underwriter has as much right to calculate 
the outward voyage on which the ship is then 
engaged being performed in a reasonable time and 
Without unnecessary delay, in order that the risk 
*nay attach, as he has that the voyage insured 
shall be commenced within a reasonable time after 
he risk has attached. In  either case the effect is 
. same as to the underwriter, who has another 
lsk substituted instead of that which he has 
nsured against, and in both cases the altera 

■'°n is occasioned by the wrongful act of the 
sured himself.”  This may be relied on as ar 

^''pression of opinion that the delay, i f  neces- 
j? ry> would not discharge the underwriters 
a may be so where the fact that the vessel is on 

Preliminary voyage is known, and communi- 
ba ■ to Ibe underwriter, so as to make that the 
u ®ls ° f the contract, and i t  seems to have been 
wi .  rstood by Tindal, G.J., that the principle on 
Y ’eh the cases of Vallance v. Dewar, and Ungier 
J  .ennings, was decided, was on the ground of 
adm^6, 'H'e says’ in both those cases, ‘‘ i t  is 
thm’Red that a delay in the commencement of 

by the interposition of an intermediate 
lage not communicated to the underwriters

would discharge the policy, unless such inter
mediate voyage was one which was made usually 
and according to the course of the trad« in which 
the ship was then engaged, which would be equi
valent to notice to the underwriters.”

We need not, in the present case, decide how that 
is, for there was no communication made to the un
derwriters as to where the ship was at the time 
when the policy was made. And we think it, under 
such circumstances, not material whether the 
delay which varies the risk was occasioned by the 
fault or the misfortune of the assured. In  either 
case the risk is equally varied. Whore tho altera
tion in the course of the voyage after the risk has 
attached is justified by necessity, it  does not vary 
the risk. The underwriter has undertaken to 
insure tho vessel during the usual and proper course 
of the adventure. Now, though under ordinary 
circumstances the usual and proper course of a voy
age is to proceed direct; or if  chased by a hostile 
cruiser, or forced to run before a storm to go out 
of the direct course, the underwriter takes his 
chance of the vessel being forced to do so. But 
the underwriter does not take upon himself any 
part of the risk of the vessel being delayed so 
long as to vary the risk by perils of the sea or 
otherwise on its passage to the port where the 
risk is to attach. This seems involved in the 
decision of Hull v. Cooper, that the assured is not 
bound to communicate to the underwriter the 
place where the vessel is at the time of insurance. 
For if the time when the risk is to attach might 
be indefinitely delayed by perils affecting the 
passage from the place where the vessel was, it  
must be material to the underwriter to know what 
that place is. If, on the other hand, at whatever 
place the ship then is, the risk is not to attach 
unless the vessel in fact arrives at the port within 
a proper time, i t  is not material to the under
writer at what place the ship then is. The posi
tion is laid down in 1 Phillips on Insurance, 
p. 379, s. 890, “  That it  is an implied understanding 
that the risk is to commence within a reasonable 
time unless the policy contains some express 
provision on the subject.”  He elsewhere, vol. 1, 
332, s. 602, expresses a hesitating opinion 
that a representation, though not embodied 
in the policy, may have the effect of quali
fying or rebutting an understanding that is 
only implied. As already said, we are not now 
called upon to decide how this may be, as in the 
present case there was neither representation nor 
express provision in the policy. We think, at all 
events, in the absence of a representation, that in 
a policy “  at and from a port,”  i t  is an implied 
understanding that the vessel shall be there 
within such a time that the risk shall not be 
materially varied, otherwise the risk does not 
attach. The rule, therefore, must be discharged.

Buie discharged.
Attorneys for plaintiffs, Flux and Co.
Attorneys for defendants, G. Ashley and Tee, for 

Freshjield and Williams.

Friday, June 5, 1874.
T a y l o r  a n d  o t h e r s  v . T h e  L iv e r p o o l  a n d  G r e a t  

W e s t e r n  S t e a m  C o m p a n y .

Bill of lading—Exception against loss by “ thieves ”  
—Goods stolen—Barratry—“Damage capable of 
being covered by insurance.”
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Plaintiffs shipped on hoard defendant's ship at 
Liverpool for New York, certainboxes ofdiamonds, 
under bills of lading excepting, amongst other 
things, “  robbers, thieves, barratry of masters 
and mariners,” and containing a clause that “  the 
shipowner is not to be liable for any damage to 
any goods which is capaable of being covered’ by 
insurance.” One of the boxes of diamonds was 
stolen when onboard the ship, either on the voyage 
or after her arrival in port, before the time for 
delivery arrived, but there was no evidence to show 
whether they were stolen by one of the crew, or by 
a passenger, or, after her arrival, by some person 
from the shore.

Held (1) that “ damage to any goods ” in the insur
ance clause did not apply to the case of a total 
abstraction of the goods; (2) that the word
“ thieves” applied, as in policies of insurance, 
only to thieves external to the ship, and not to 
a passenger or one of the crew ; (3) that the onus 
of showing that the loss came within one of the 
exceptions lay upon the shipowners, and not the 
shipper; and that, as the defendants had failed 
in showing that, the plaintiffs were entitled to 
recover.

T h is  was an action brought to recover damages for 
the non-delivery and loss of a certain box of 
diamonds under the circumstances hereinafter 
stated, and by consent of the parties and by the 
order of Mellor, J. according to the Common Law 
Procedure Act 1852, the following case was stated 
for the opinion of the court.

1. The plaintiffs are merchants carrying on busi
ness in New York. The defendantsare the owners 
of the ship Nevada, one of a line of passengers 
ships running between Liverpool and New York.

2. On or about the 25th July 1871 the plaintiffs 
caused to be shipped at Liverpool on board the 
defendants’ said steamship Nevada for New York, 
five boxes of diamonds, and the defendants accepted 
and received the same from the plaintiffs to be 
carried on board the said ship from Liverpool to 
New York, on the terms of five bills of lading 
respectively, which were all in the same form, and a 
fac simile copy of one of which is hereto annexed 
and is to form part of the special case. The mem
orandum in the margin “  Insurance in London by
A. S. P. & Co.”  was upon the bills of lading when 
they were delivered to the shippers.

3. Pour of the said boxes of diamonds were duly 
delivered by the defendants to the plaintiffs at 
New York, but the remaining box was stolen 
during the said voyage, and has never been 
delivered to the plaintiffs. The diamonds were 
stolen when on board the ship either on the voyage 
or after her arrival in port before the time for 
delivery arrived, but there is no evidence to show 
whether they were stolen by one of the crew or by 
a passenger, or after her arrival, by some person 
from the shore.

4. A t the time of the shipment the diamonds 
were insured forthe voyage by two policies effected 
at Lloyd’s, copies of which are annexed to and are 
to betaken as part of this case. A  claim for the 
loss in question was made upon the underwriters 
npon the policies and was paid.

The question for the opinion of the court is 
whether the plaintiffs are entitled to recover from 
the defendants the value of the th ird box of dia
monds. I f  the court should be of opinion in the 
affirmative, then judgment shall be entered up for 
the plaintiffs for 950Z. with costs. I f  the court

’ shall be of opinion in the negative, then judg
ment shall be entered up for the defendants with 
costs.

The exceptions contained in  the b ill of lading 
were: “ The ActofGod.theQueen’senemies,pirates, 
robbers, thieves, vermin, barratry of masters, and 
mariners, restraints of princes and rulers or people, 
sweating, insufficiency of package in size, strength 
or otherwise, leakage, breakage, pilferage, wastage, 
rain, &c., and all damage, loss, or injury arising 
from the perils or things above mentioned, and 
whether such perils or things arise from the 
negligence, default, or error in judgment of the 
pilot, master, the mariners, engineers, stevedores, or 
other persons in the services of the shipowners, 
always excepted.”

The b ill of lading contained also the follow
ing clause:—“  The shipowner is not to be liable 
for any damage to any goods which is capable 
of being covered by insurance, nor for any 
claim, notice of which is not given before the re
moval of the goods; nor for claims for damage 
or detention to goods under through bills of 
lading, where the damage is done or detention 
occurs whilst the goods are not in the posses
sion of the shipowner; nor in any case for 
more than the invoice or declared value of the 
goods, whichever shall be the least.”

Cohen, Q.C. (with him Hollams) for the plaintiff 
contended that the loss of the diamonds under the 
circumstances mentioned in the case did not come 
within any of the exceptions mentioned in the b ill 
of lading and that the defendant, was, therefore, 
liable for the loss. The exception as to loss by 
“  thieves ”  does not embrace this case for, 
borrowed as i t  clearly is from the similar clauses 
found in policies of insurance, the word “  thieves 
must be understood in the same sense as i t  has in 
those instruments, and be held applicable only to 
persons outside the ship, not to members of tho 
crew or to passengers. The theft intended must 
be held to be as in policies of insurance, not simple 
theft—furlum—but latrocinium. Arnould (Marine 
Insurance,vol.2 ,p. 704. 4th edit.)says: “ Thetheft 
that ¡3 insured against by name in the policy 
means that which is accompanied by violence 
(latrocinium) and not simple theft (furtum);  it  
being an old and elementary rule that furtum non 
est casus forluitus, is not one of the fortuitous 
events against which theowner may seek indemnity 
by insurance, but one which the law presumes 
might have been prevented by the exercise ot 
due diligence.”  To entitle the shipowner to 
exemption from liability under this clause, he must 
show that the diamonds were lost not by furtum, 
but by latrocinium.", the onus lies upon him to 
show this. Now the case distinctly finds that 
there was “ no evidence to show whether they were 
stolen by one of the crew or by a passenger, or after 
her arrival, by some person from the shore.”  " b0 
defendants therefore have failed to bring the case 
within this exception. And the case clearly does 
not come within the insurance clause against 
damage which is capable of being covered by insur
ance ; for “  damage ”  cannot mean a total loss o 
the goods by a bodily abstraction of them, as here- 
I t  means an in jury to the goods, not a tota 
abstraction of them. ,

Herschell, Q.C. (with him R. V. Williams) for tn 
defendants.—As a matter of fact, as stated in t  
fourth paragraph of the special case, the plain i 

I has recovered upon his policies of insurance
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respect of the loss of these diamonds. The word 
“  damage ”  must include loss of the goods, other
wise a total loss could not be insured against; and 
a theft by a passenger or by one of the crew is a 
loss which could be insured against. However, 
whether the defendants come within the exemption 
of the insurance clause or not, it is submitted 
the case comes clearly within the exemption against 
loss by “  thieves,”  a word of unrestricted meaning, 
and applicable to all cases of theft, no matter by 
whom committed. There is no reason for lim iting 
the general word thieves to the narrower meaning 
given to it  in policies of insurance; the words of 
this clause are different from those found in policies 
of insurance, and the word “  pilferage ”  points 
unmistakably to acts done by passengers or mem
bers of the crew. I f  “  thieves ”  mean persons who 
act with violence, there would be no need of the 
word “ robbers”  which, as decided by Ha Rothschild 
v. The Royal Mail Steam. Packet Company (7 Ex.

means, not thieves, but robbers by violence. 
Again, the loss of the diamonds under the c ir
cumstances of the present case may well come 
within theexemplion as to “ barratryof the masters 
and mariners”  as barratry is described in Phillips 
on Insurance, sect. 1071, where i t  is said: “  Theft, 
embezzlement and wilful destruction of the property 
insured are in their nature barratrous acts.”  Nor 
is the definition of barratry given in Arnould on 
Marine Insurance (vol. 2 p. 706) inconsistent with 
this. Finally i t  is submitted that the onus is upon 
the plaintiff to show that the loss was caused by a 
species of theft which takes the case cut of the
exemption : (See Phillips v. Clark, 2 0. B., N. S., 
156; Czech v. The General Steam Navigation Com
pany, 17 L. T. Eep. N. S. 246.)

L ush, J.—This case is one which presents con
siderable difficulty, and during the argument I  
have fe lt great doubt as to the construction of this 
hill of lading, but I  have arrived at a conclusion 
satisfactory to my mind, that the loss of these 
U'amonds does not come within any of the excep
tions in the b ill of lading, and that the plaintiff is 
therefore entitled to our judgment. The facts as 
stated in the case are that the diamonds were stolen 
^hen on board the ship either on the voyage or after 

or arrival in port, but there was no evidence to 
show whether they were stolen by one of the crew 
hr by a passenger, or, after her arrival,by some person 
rom the shore. We must take that finding in the 

osse as equivalent to an averment that there were 
Passengers on board, and the matter is left in doubt 

hether the diamonds were stolen by one of them, 
I  hy one of the crew, or by some one from the 

after the ship’s arrival.
w'fh-6 question then is does such a loss come 
1 a )■ any ^ e  exceptions in the b ill of 
tli The exceptions are “ the act of God,

e Queen’s enemies, pirates, robbers, thieves, 
rpQhnn, barratry of masters, or mariners, &c. ” 

he important question as to this is whether 
inel jV.or<* “ Sieves ”  comprehends all thieves, 
as ® any am°ugst the persons on board, or, 
Wh ,!therto understood in policies of insurance, 
the k-er it  is not applicable only to persons outside 
a , ®nip and not belonging to it. I t  is a word of 
I  t i , ‘g/ 10US meaning, and in the case of such a word 
as *ui We ou8ht to put such a construction upon it  
thaT' hR most in favour of the shipper, and not 
ev . w . eh is most in favour of the shipowner. The 
0iv ®Ption is one framed for the benefit of the ship- 

er and if  it  were intended to give him the

protection contended for he ought to have made 
that clear. I  th ink therefore that the word 
“  thieves”  should receive the ordinary construction 
which has hitherto been put upon the word in policies 
of insurance. I t  is not reasonable to suppose that 
where nothing is added to qualify this meaning 
the shipowner was not meant to be liable for theft 
by one of the crew or one of the passengers. I  
think we should understand the word “  thieves ”  
used in this exception in the ordinary sense which 
i t  has hitherto borne, and as not including any of 
the persons on board. I  say nothing as to whether 
the word “ barratry”  might not include such a loss 
as this. For supposing that a theft by one of the 
crew would be barratry, this theft was not neces
sarily committed by one of the crew ; as there were 
passengers on board i t  is enough to say that the 
theft might have been committed by one of them, 
and not by one of tho crew.

The next question is, whether the loss comes 
within the insurance clause in the b ill of lading. 
That clause says: “ The shipowner is not to 
be liable for any damage to any goods which 
is capable of being covered by insurance.”  I  
do not agree with Mr. Cohen that tho word 
“  damage ”  is to be limited to damage or injury 
as opposed to the destruction or total loss of 
the thing. I f  goods were damaged to the extent 
of their utterdestruction, that would still be damage 
within the meaning of this clause. But I  do not 
think that the clause includes the present case, 
which is not one of damage,but of entire abstraction 
of the thing itself. I  th ink it must be confined to 
cases where the goods receive damage from one or 
other of the perils insured against, and that it  does 
not apply tocaseswhere no damage has been done to 
the goods but there has been an entire bodily 
abstraction of them.

The next question is, Does the onus of proof 
in the matter lie on the plaintiff or on the 
defendant ? I  am of opinion that i t  is for the 
defendant to bring himself within the exception 
in the bill of lading. I t  lies upon him to show 
that the theft was committed by some person 
outside the ship; the onus does not lie on the 
plaintiff of showing the contrary. The case of 
Czech v. The General Steam Navigation Company 
(ubi sup.) which has been cited, does not seem to 
me to have any bearing on the present case. There 
the shipowner stipulated that he would not be 
liable for “  breakage, leakage, or damage ”  which, 
according to the decisions, means breakage, leak
age, or damage not caused by or owing to his own 
negligence; and the court held that it  was not 
sufficient to show that the damage was such as 
prima facie was caused by one of the perils insured 
against, but that the plaintiff must go further and 
show that it  was caused by the negligence of the 
shipowner or one of his servants. I  do not think 
that case at all touches the present. The ship
owner here is responsible for the non-delivery of 
the box of diamonds, unless he can bring himself 
within one of the protecting clauses. He says, 
according to the construction we have put on the 
word thieves, that he w ill not be responsible i f  the 
thing is stolen by some person not belonging to tho 
ship ; he fails to show that the box was stolen by 
some person not belonging to the ship, and there
fore he does not bring himself within the exception. 
The plaintiff therefore is entitled to our judgment.

A r c h ib a l d , J.—I  am of the same opinion. The 
first question is what is the proper construction of



278 MARITIME LAW  CASES.

C. P.] H u d s o n  a n d  a n o t h e r  v . H i l l  a n d  a n o t h e r . [C. P.

the b ill of lading. The goods were shipped on 
board the defendant’s ship under a bill of iading, 
and the defendants are responsible for their safe 
delivery, unless they can bring themselves within 
any of the exceptions in that b ill of lading. I  own 
that during the argument I  felt considerable doubt 
as to the meaning of the document, but I  have 
arrived at the same conclusion as my brother Lush, 
that the defendants have not brought themselves 
within any of the exceptions exempting them from 
liability.

The clause as to insurance says that the ship
owner is not to be liable for any damage to any 
goods which is capable of being covered by insur
ance. I t  has been contended that this clause is so 
extensive as to exempt from liability for every 
possible risk that could be insured against, and 
that the word damage extends not only to a loss by 
destruction, but also to a loss by theft. I f  the word 
damage could be so extended, the clause would 
exempt the shipowner from liability as to these 
goods under all circumstances whatever, as the 
theft might be insured against. But when we come 
to look at the clause itself wo must see, I  think, 
that the word damage is not used in that sense. 
The present case was one of abstraction of the 
goods, and I  do not think the words of the clause 
apply to such a case as that. The whole of the 
insurance clause seems to me to point to some 
in jury done to the goods, the goods themselves 
remaining in specie. The defendants cannot there
fore rely on this exception.

The next question is, have the defendants 
brought themselves within the exception against 
loss by thieves P This depends on the con
struction to be put on the word thieves. No 
doubt the words of this clause were copied 
originally from policies of insurance, and in 
policies of insurance the word thieves refers to 
theft by violence, to lalroainium as opposed to 
furtum. As the word is ambiguous I  think it  is 
for the shipowner to make out clearly that i t  was 
the intention that the word should have the other 
meaning, and should not bear the ordinary mean
ing which i t  had acquired in policies of insurance. 
As the defendants have failed to do that, I  think 
they have not brought themselves within this 
exception either ; for i t  is found in the case that the 
diamonds may have been stolen by one of the crew, 
or by a passenger, or by some person from the 
shore after the ship’s arrival. The question of 
barratry, therefore, does not arise.

For these reasons I  agree with my brother 
Lush that there should be judgment for the 
plaintiff. Judgment for the plaintiff.

Attorneys for the plaintiff, Hollams, Son, and 
Coward.

Attorneys for the defendants, Gregory, Rowcliffe, 
and Co.

C O U R T OF COHOKON F L E A S .
Reported by E theiiington Smith  and J . M . L ely, Esqrs., 

B arristors-at-Law .

May 26 and 27, 1874.
H udson and  another v . H il l  and another. 

Charter-party—Outward cargo takenfor shipowner’s 
benefit—Ship to proceed" forthwith” to Barhadoes 
for sugar—Delay of outward voyage by excepted 
perils—Arrival of ship too late for sugar season 
at Barhadoes--Refusal of charterer’s agent to

load—Refusal of captain to take cargo from other 
island.

On the 28th Dec. 1870, the plaintiffs and the defen
dants agreed, by charter-party, that the plaintiffs’ 
ship should forthwith proceed to Barbadoes, and 
there load a sugar cargo of the def sndants, talcing 
an outward coal cargo for the benefit of the 
plaintiffs, “  lay-days not to commence before the 
1st April 1871.”

The ship sailed on the 8th Feb., and having been 
delayed more than a month by the excepted perils, 
did not reach Barbadoes till the 28th July, when 
the defendants’ agents, who had expected the ship 
to arrive at the beginning of the sugar season in 
April, refused to load, on account of the sugar 
season having passed, alleging that time teas the 
essence of the contract, but offered to provide 
another cargo of sugar and molasses from Bar
badoes and St. Vincent. The captain refused to 
take such other cargo, and the ship having sailed 
away on another enterprise, the plaintiffs sued the 
defendants for not loading according to charter- 
party.

Lord Coleridge, C.J., told the jury that the excep
tion of perils of the seas applied to the outward 
voyage, and that the captain was not bound to 
take the substituted cargo so offered, and the jury 
having found that the ship had, in fact, sailed forth
with to Barbadoes, and that the date of the ship’s 
arrival at Barbadoes was not such as to put an 
end to the commercial speculation of the parties, 
directed a verdict for the plaintiffs :

Held, no misdirection, and a rule for a new trial, 
on the ground of misdirection, discharged.

Barker v. McAndrew (2 Mar. Law Cas. O.S. 205 ; 
12 L. T. Rep. N. S. 459; 34 L. J. 191, C. P-), 
approved and followed.

D eclaration.—That the plaintiffs and the defen
dants agreed by charter-party, dated the 28th 
Deo. 1870, that the plaintiff's ship Winslow should 
forthwith proceed to Carlisle Bay, Barbadoes, the 
said vessel being allowed to take a cargo of coals 
to a port outwards for the owner’s benefit, or to 
the Brazils, and as ordered load afloat a fu ll and 
complete cargo of sugar or other lawful mer
chandise, to be shipped according to the custom of 
the ports of loading, which the said charterers 
bound themselves to ship ; and that the said ship, 
being so loaded, should therewith proceed to Lou
don and deliver the same, on payment of freight, 
40s. per ton, and that the defendants should be 
allowed th irty  running days, Sundays excepted, 
for loading the said ship, and ten days on demur
rage at 8Z. per day, and the said lay days not to 
commence before the 1st A p ril 1871, and the 
penalty for non-performance of the agreement, was 
to be the estimated amount of freight. Aver
ment of performance of conditions precedent. 
Breach, that defendants made default in loading 
the said ship, and refused and wholly neglected t°
do so, whereby, &c. ,

Pleas: First, that the ship did not forthwith 
proceed to Carlisle Bay, within ¿lie meaning of w)0 
charter, and by reason thereof tho object of ! '10 
said charter, and of tho voyago therein mentioue > 
was wholly frustrated, aud the defendants weI 0 
prevented from deriving any benefit therefrom, 
secondly, that the master was not ready and w1 
ling to accept and load the agreed cargo;
that the defendant had not reasonable notice of t
ship having arrived at Carlisle Bay, within 
meaning of the charter, or of her being ready 1



M ARITIME LAW CASES. 2 7 9

C. P.] H udson a n d  an o th e r  v . H i l l  and  a n o th er . rc. p.
receive cargo there, wherefore the defendants 
could not load ; fourthly, that the defendants did 
not make default in loading; fifthly, exone
ration and discharge before breach; sixthly, to 
money count, never indebted; seventhly, after 
setting out the charter-party (a), that time was 
an essential and material part of the said con
tract, as the plaintiffs and the defendants well 
knew ; eighthly, that the said ship was not ab 
the time of making the charter tight, staunch, 
or strong, or every way fitted for the said voyage, 
within the meaning of the said charter, but,on the 
contrary, was in a bad state of repair, of which the 
defendants had no knowledge; and by reason of 
her said condition, it  would have been impossible 
for her, and the plaintiffs could not have reason
ably expected her to be able to proceed to Carlisle

(a) The charter-party was as follows :
London, 28fch Dec. 1870.

Jamaica. Charter-party.
Ship or vessel.........................  Winslow.
Class........................................ A  1.
Where lying ......................... In  Sunderland.

I t  is this day mutually agreed between G. W . Hudson, 
Lsquire, owner of the above-named ship, and Messrs, 
lhomas Daniel and Co., of London, charterers, That 
the said ship, of which the above general description is 
warranted to be correct, being tight, staunch and strong, 
and every way fitted for the voyage classed as above, and 
guaranteed to be maintained so during present service, 
shall forthwith proceed to Carlisle Bay, Barbadoes, vessel 
being allowed to take in cargo of coals to a port outwards, 
or owners’ benefit, or to the Brazils; and as ordered, 
oad afloat a f ull and complete cargo of sugar or other law- 
ol merchandise, to be shipped according to the custom 

ot the ports of loading (charterers to pay any lighterage 
aD^ PrO(̂ U0e shipped from outside the harbour 

where the ship lays), whioh the said charterers 
bind themselves to ship, not exceeding what she can 
Reasonably stow and carry over and above her tackle 
^Pparel, provisions, and furniture) ; and being so loaded 
^uall therewith proceed to London to discharge, or so 

ear thereto as she may safely get, and deliver the 
ame in the usual manner, in such dock as charterers 

^ay direct, on being paid freight as follows :
Forty shillings for sugar, 150 

barrels, or equal thereto, 
in barrels or tierces, for

Per ton of 20 cwt., 
not delivered at the

i beam.stowage.................................3 Queen 8
ther goods in fair and customary proportions to sugar. 
P m full of all port charges and pilotages, as cus- 

otnary (the act of God, the Queen’s enemies, restraints 
Princes and rulers, fire, and all and every other dangers 
d aeoidcnts of the seas, rivers, and navigation of 

hatever nature and kind soever, hands striking, frost, 
t h ° i  °* ° ^ er unavoidable accident which may prevent 

6 loading or delivery of the cargoes during the said 
yage always mutually excepted). Vessel to be con- 

gned to charterer’s agent in Barbadoes, paying 2 | per 
nt. at one port only for doing ship’s business. Thirty 

8 .̂ nin& days (Sundays excepted) are to be allowed the 
t lc! 1charterers for loading- the said ship at Barbadoes, 
ca when the vessel is clear and ready to receive
hot^°’ t 5̂e mas êr giving charterer’s agents written 
dia1C? that e^ec ĵ and to discharge with all customary 
ke P . °h. The said charterer to have the option of 
abo^ln^ ship ten days in demurrage, over and

v«the said laying days, at SI. per day ; the master to 
cha f 1 • la<*in£ af  any rate of freight required by 
Clia I 01'»8 aK0Iffs> without prejudice to this agreement, 
cash f rers a£ents at ports of loading abroad to advance 
Prin+- vessel’s ordinary disbursements, for the appro- 
t0 h l?n which by the captain the charterers are not 
gub*e ucld responsible, free of interest and commission, 
aoc^e°t to cost of insurance, the same to be also on 
of anci the balance on unloading and right delivery
di8c e nomeward cargo in cash, at two months, or, under 
Lav.f?nt a* ** Per cent* Per annum, at charterer’s option, 
f e i  |f^ s no  ̂ commence before the 1st April 1871.

i  non-performance of the agreement, estimated 
ainount of freight.

Bay forthwith, within the meaning of the said 
charter-party.

Issue thereon.
The cause was tried before Lord Coleridge, C. J., 

and a special ju ry at the London sittings after 
H ilary term 1873, when the following material 
facts were proved :

The plaintiffs were shipowners at Sunderland, 
and the defendants were West India merchants 
in the city of London, carrying on business as 
Daniels and Co., and the action was for not loading 
the ship Winslow according to charter-party.

The practice of the West India sugar trade is, 
that merchants in London make advances to 
planters, who consign the crop to them. The crop 
is then sold in London, and the proceeds, after 
deducting the expenses are paid over to the planters. 
The sugar season extends from April to July in 
clusive, after which period double insurance is 
paid on vessels leaving Barbadoes, by reason of 
the hurricane season commencing in August. 
This being so, and known to be so by the parties, 
the charter-party already set out in the note was 
signed when the Winslow was in dock, on the 
28th Dec. 1870. (a) Detained by bad weather, she 
did not sail t i l l  the 8th Feb. 1871. Being further 
delayed by accident, she did not reach Barbadoes 
t i l l  the 28fch July, when the consignees having 
taken the advice of the Attorney-General of that 
island as to the construction of the charter-party, 
refused to load the agreed cargo at Barbadoes, but 
offered to load a similar cargo from the neigh
bouring island of St. Yincent.

The following correspondence contains such 
offer, and the refusal thereof.

Letter from the charterer’s agents to the cap
tain, dated Bridgetown, Barbadoes, 31st J u ly :

We have perused the charter-party of the Winslow, 
dated 28th Deo. 1870, by which she was forthwith to pro
ceed to Carlisle Bay, Barbadoes, being allowed, however, 
to take a cargo of coal to a port outwards for owner’s 
benefit, or to the Brazils, thirty running days to be al
lowed the charterers for loading the vessel, which wero 
not to commence before the 1st April 1871. The charter- 
party stipulates that the vessel shall proceed on her 
voyage forthwith, and had she done so it  is probable that 
she would have been here by the 1st April or soon after, 
as was evidently contemplated by the parties to the con
tract. On that day, and for some time afterwards, wo were 
provided with a full cargo of sugar for her. I t  appears, 
however, by your own account, that instead of leaving 
forthwith, the vessel did not quit the port of Sunderland 
until the 9th March 1871, being ten weeks after the 
charter-party was executed. The crop of the island, in

(a) Table of material dates :
1870. Dec. 28. The charter-party sued on was signed.
1871. Jan. 6. The coal oharter for the outward voyage

was completed.
Jan. 27. The ship finished loading the coals.
Feb. 8. The Bhip sailed, having been detained by 

bad weather.
„ Bun into, and obliged to put back for 

repairs to Portsmouth.
March 8. Bepairs completed.
May 26. Arrived at Bio.
June 23. Finished discharging at Bio.
July 28. Arrival at Barbadoes reported to con

signees.
July 31. Notice to consignees to receive cargo.

Letter to captain from consignees, re
fusing to load from Barbadoes, but 
offering to load from St. Yincent.

Aug. 1. Notice by captain that lay-days would 
commence.

Sept. 4. Notice that lay-days ended.
Sept. 15. Demurrage days ended.
Oct. 14. Ship sailed from Barbadoes.
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the mean time, has been brought to a close and shipped 
before the arrival of the vessel, and we are, therefore, 
unable to load h er; however, to prevent loss accruing 
to the owners, from the non-performance of their con
tract, we are willing to provide you with a cargo of sugar 
and molasses from this and the Island of St. Vincent.

Answer of the captain thereto, dated Barbadoes, 
1st Aug. 1871:

I  am in receipt of your favour of yesterday’s date, the 
31st u lt., the contents dnly noted ; and in reply I  beg leave 
to state that there is a statement as follows : “ I t  appears 
however, by your own account, that instead of leaving 
forthwith the vessel did not quit the port of Sunderland 
until the 9th March 1871, being ten weeks after the 
charter-party was executed.” That statement I  most 
respectfully beg leave to deny as having emanated from 
me. My words were in answer to a question put by you 
that M r. Daniels evidently contemplated that the ship 
would arrive here by the 1st April. My reply was, that 
that was impossible, as I  did not leave England until 
March. In  reply to the other portion of yonr letter, you 
seem to ignore the fact that my charter-party binds me 
to load a full and complete cargo here in Barbadoes, and 
not at two or more ports. I  therefore beg leave to confirm 
my written notice, handed to you yesterday,_ to the 
effect that the barque Winslow is at your service, and 
all ready to take in cargo, and that I  count my lay
days (specified in charter) from to-day, the 1st Aug. 1871.

Further negotiations to the same purpose re
sulted in nothing, and in the end the vessel sailed 
away to take troops from Demerara to Sierra 
Leone, and this action was brought for not loading 
according to the terms of the charter-party.

The learned judge told the jury that the excep
tion as to perils of the sea applied to the outward 
as well as the homeward voyage, and that the 
term “ fo rthw ith ”  in the charter-party did not 
mean at once, but must bear a reasonable con
struction, and was equivalent to as soon as pos
sible under the circumstances.

W ith regard to the conduct of the captain, the 
jury were charged as follows :

The captain is merely the shipowner’s agent, he is not 
a principal; he is there under the charter-party which 
you have heard read. His contention was, that under 
the charter-party, the shipowner had a right to have 
this ship loaded, and he so stated to the charterer’s 
agents. They said, on the other hand, they would not 
load it, and begged him to go elsewhere and seek a 
cargo. I f  he had gone elsewhere to seek a cargo before 
there was a distinct breach, or that which he chose to 
accept as a distinct breach on the part of the charterers, 
he would have discharged the charterers from their 
engagement, and he would have placed his own em
ployers, the shipowners, I  w ill not say at a greater 
disadvantage, because it might have turned out, possibly, 
that he might have got as good a charter as the one he 
gave up, but he would have relinquished the shipowner’s 
rights upon the charterers and left his masters to the 
chance of fortune, whether or not he could have got as 
good an engagement as the one he gave up. I t  is not for 
me to say whether he behaved well or ill, but I  do not 
think there is much ground of complaint against him, so 
far as I  may express an opinion. He thought his duty 
was to hold on to the contract. He knew what would 
happen if that were broken. He determined, at any 
rate, to hold to the contract that he had got, and unless 
the agents would come under an engagement with him 
which would save his masters at all events, he would 
hold on to the charter as long as he reasonably could.
. . . But on the other hand the captain might fairly say, 
“ Unless you put me in as good a position, with regard to 
yourself as my owners now stand in with regard to yonr 
principals, I  cannot give up the hold which my prin
cipals have against your principals.” They never would 
give him any encouragement of that kind at all. Their 
case, from the beginning, waB—“ You have no claim 
against us. We will, as a matter of courtesy and good 
nature, help you to get a freight, either at St. Vincent 
or St. Thomas ; we will do anything we can to help you. 
You being here, and having no claim upon us, we will 
do our best for you; but you will distinctly understand

[C. P.

we decline in any extent to be bound.” They may 
not have said this in terms, but the captain may have 
understood them to say, “ I f  you treat us as agents 
of the charterers, and accept our offer in substitution 
of the contract, you will have discharged the parties to 
the original contract, and your remedy against our 
principals will be gone.” The captain might no doubt 
have said, “ I  will consider this as a breach, and the 
matter as at an end. so far as this contract is concerned. 
Treating you as the principals, I  consider the principals 
have broken their contract, and now I  will set to work at 
once to do the best I  can for all parties concerned.” He 
might have done that, and if he had it  is not likely that 
the principals in London would have repudiated the 
agent’s conduct. I t  is in the highest degree unlikely.

The ju ry  found, in answer to seven specific 
questions,—First, that the Winslow was so tight, 
&c., as to be able to proceed to Barbadoes and 
B raz il: secondly, that she did in fact forthwith 
proceed th ithe r; thirdly, that there was no delay 
on the voyage but what was occasioned by the ex
cepted accidents; fourthly, that there was no 
want of reasonable notice to the shipowners to 
the charterers of the circumstances of the delay ; 
fifth ly, that such want of notice, i f  any, did noc 
prevent loading at Barbadoes; sixthly, that the 
date of the arrival at Barbadoes was not such as to 
put an end, in a commercial sense, to the com
mercial speculations entered upon by the ship
owners and the charterers; and, seventhly, that 
such date was not a date which could have been at 
the time of making the contract, in the reasonable 
contemplation of either the charterer or the ship
owner.

Upon these findings the learned judge directed 
a verdict for the plaintiffs, reserving leave to 
move.

A rule was afterwards granted by Lord Cole
ridge, C.J., and Keating and Denman, JJ., to set 
aside the verdict, and for a new trial, on the 
ground that the judge misdirected the ju ry  as to 
the effect of the exception of perils of the seas, as 
to what effect on the charterer’s liability, the ac
ceptance under protest by the captain of other 
employment would have had, and that the sixth 
and seventh answers were against evidence.

Benjamin, Q.C., Grantham with him, for the 
plain tills,now showed cause.—Barker v. McAndreW
(12 L. T. Bep. N. S. 459; 18 C. B „ N. S , 759; 
84 L. J. 191, C. P .; 2 Mar. Law Oas. 0. 8. 205) is 
absolutely conclusive upon the first point. In 
that case it  was held that the ordinary excep
tion as to perils of the seas, applied to the 
preliminary transit from the place where a ship 
was, when the charter-party was made, to the 
loading-place, and there is nothing to distinguish 
that case from this. [B rett, J.—In  P o t t e r  v. 
Rankin (18 L. T. Bep. K. S. 712 ; L. Bep. 3 C. F - 
562 ; 37 L. J. 257, C. P.) the court was of opinion 
that the chartered voyage included the voyage 
out.] As to the second point, Sicken v. I r v i n g  (< 
C. B.. 1ST. S., 165) w ill be found to bear a curious 
similarity to the present case. “ There can be no 
doubt,”  said Williams, J., “ that an agent ap- 
pointed to load a cargo at a foreign port ha- 
authority to do all that is necessary for the per
formance of the contract, and also to vary t e 
mode of performance if  any exigency arises, pro 
vided the contract be substantially maintains  ̂
But there is no ground for contending that he ha- 
by law any implied authority to substitute a ne 
contract—to substitute one sort of commodity * 
another, sugar for salt, for instance—or to aPP01 j 
a different place of loading from that conteropla

H udson and another v . H il l  and  another .
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by the charter-party. I t  is quite new to me to 
hear i t  suggested that there is such an authority ; 
and I  cannot but think that i t  would be very mis
chievous if  the agent’s authority could be so ex
tended as thus to vary the contract of his prin
cipal.”  [Lord C o l e r id g e , C.J., referred to that 
Portion of.the summing up which w ill be found set 
out above] They also referred to

Crow v. Falk, 8 Q. B. 467 ; 15 L. J. 183, Q. B. ; 
Valentine v. Gibbs, 6 C. B., N . S., 270; 28 L. J. 229, 

C. P. ;
Bruce v. Nicolopulo, 11 Ex. 129; 24 L. J. 321, Ex.

Matthews, Q.C. (Murphy, Q.C., with him), for the 
defendants, supported the rule.—By the terms of 
this charter-party the rule in Barker v. McAndrew 
(ubi sup.) is excluded. The plaintiff had the option 
of taking the coals on the outward journey, and so 
he takes upon himself, as it is only just that he 
should, the risk of that journey. A t any rate he 
is not excused the performance of the condition 
Precedent that he should proceed “  forthwith 
(Groockewit v. Fletcher, 1 H. & 1ST. 893; 26 L. J. 153, 
Px.) And forthwith has the same meaning as 
directly, which latter term has been held to mean 
speedily : (Duncan v. Topharn, 7 C. B. 225.) [Lord 
C o l e r id g e , C.J.— I  explained “ fo rthw ith ”  to the 
ju ry to mean as soon as practicable, and they found 
that the ship sailed in fact “  forthwith.”  G r o v e , 
J’—“  Forthwith ”  is a comparative term ; it means 
that the shipowner, at any rate, w ill cause no 
delay.] The damages ought to be merely nominal, 
as the captain was bound to set about taking other 
employment:

Bradford v. Williams, ante, vol. 1, p. 313 ; 26 L  T. 
Rep. N . S. 641; LRep. 7 Ex. 259; 41 L. J. 164, E x . ;

Beckham v. Drake, 2 H . of L . Cas. 579 ; 8 M. & W  
845 ; 7Jur. 704;

Emmens x.Elderton, 13 C. B. 495 ; 4 H . of L. Cas 
624; 18 Jur. 21.

The damages ought to have been diminished on 
the ground of the captain having acted unrea
sonably : {Wilson v. Hicks 16 L. J. 243, Ex.) They 
also referred to

Stanton v. Richardson, ante, vol. 1, p. 449 • 27 L. T. 
Rep. N. S. 513; L. Rep. 7 C. P. 421; 41 L. J. i80, 0- P. j

Jacksonx. Union Marine Insurance Company, L.Rep. 
8 C. P. 572;

McAndrews v. Chappie, L. Rep. 1 C. P. 643 ; 2 Mar. 
Cas. O.S. 339;

tn the last of which cases Brett, J., had asked 
the ju ry  a question similar to the sixth question 
■n this, but the ju ry  had answered it  in tbe 
affirmative.

B r e t t , J.— I  am clearly of opinion that the 
®>Xth and seventh answers were not against evi
dence ; on the contrary, I  think that they would 
nave been against evidence if  they had been given 
otherwise. I t  has been contended that the object 
oi the voyage was frustrated, within the rule laid 
down by the majority of this court in Jackson v. 
Union Marine InsuranceCompany (ubi sup.). But 
^doh a contention can be grounded only upon a 
«Psapprekension of that decision, which means 
ffierely this—that where a delay has been so long 
?8 to frustrate, from a commercial point of view, 
ne object of both parties, the contract is inap- 

Phcable, and cannot be enforced. Such a delay 
8 not arisen here. In  this case the charterers 

fo ug h t to ship a cargo of sugar during the sugar 
eason, but the shipowners thought to employ 
®ir ship during the whole year. I t  was nothing

d.the shipowners whether the cargo could be 
ffipped at a profit to the charterers or not. The 
'd'l'e to arrive at the particular time wished for

by the charterers, therefore, did not terminate 
the contract. But i t  is said i t  was impossible to 
load. Even i f  i t  had been, i t  would not have been 
within the rule, but I  doubt whether it  was im
possible. A t a profit, perhaps, i t  was impossible 
to load, but that is no concern of the shipowners. 
As to the first ground of misdirection, that the 
excepted perils included perils on the outward 
voyage, I  am of opinion the clause as to excepted 
perils began to operate as soon as the outward 
voyage began. Mr. Matthews argues otherwise, 
on the ground that the charterers derived no 
profit from that voyage. But that voyage was, I  
think, the chartered voyage. A t any rate, Barker 
v. McAndrew (ubi sup.). is a clear authority to that 
effect, and there is no authority to the contrary. 
The distinction between that case, and cases aDpa- 
rently conflicting, is shown in the judgments.

As to the second ground of misdirection, that the 
learned judge ought to have told the ju ry  that the 
charterers were absolved because the vessel had 
not sailed “  forthwith,”  I  think such a construction 
of that term would be equivalent to striking out 
the clause as to excepted perils altogether. 
“ Forthw ith”  merely means as quickly as pos
sible, unless prevented by excepted perils.

As to the third ground of misdirection, what 
really occurred was this—it  was left to the ju ry to 
say whether the captain, by unreasonable conduct, 
had prevented the lessening of the damage to the 
charterers, which was, perhaps, a direction too 
strong in favour of the charterers. I t  was thus 
left open to the jury to consider the captain’s con
duct, both in and after the lay-days. I  cannot say 
whether the captain might not wait t i l l  after the 
lay-days, but even that consideration was not shut 
off, and the ju ry  had left to them whether tbe 
captain’s conduct was reasonable on the whole. 
They were to consider how the offer of a substi
tuted cargo could prevent itself to the mind of the 
captain, and whether hh took a reasonable view of 
the situation.

I  think that there was no misdirection at all, 
and that the rule must be discharged on all points.

Grove, J.— I  am o f the same opinion on both 
points.

As to the first ground of misdirection, I  
th ink the case is not only governed by Barker v. 
McAndrew (ubi sup.) but is a fortiori to it. In  
Barker v. McAndrew the distance held to be within 
the clause as to excepted perils was short—here it 
is long, so as to be more within the reason of the 
exception. In  this charter-party, too, we have the 
plural “  cargoes,”  the use of which would seem to 
contemplate both the outward and the homeward 
voyage. I  agree, too, that i f  Mr. Matthews be 
right as to his construction of “  forthwith,”  the 
clause as to excepted perils w ill have to be struck 
out of this charter-party. In  the ordinary legal 
acceptation of the term, “  forthwith ”  means quam 
primum, as soon as possible under tbe circum
stances.

As to the th ird ground of misdirection, that 
the captain was not bound to treat the con
tract as broken, I  think that i f  this had been a 
case like Avory v. Bowden (ubi sup.), it  would have 
been a case of res acta, and the captain should have 
minimised the loss. But the captain did not treat 
the contract as broken; he might have put his 
owners into danger by so doing. I t  is said, how
ever, that he should have accepted the subsequent 
offer, and so reduced the loss. But the reason-
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ableness of the captain’s conduct was left to the 
jury, and the only possible straw, if  I  may use the 
expression, which can now be caught at in support 
of the rule upon this last point, is the possible 
meaning of a collateral contingent observation in 
the course of the learned judge’s direction to the 
jury.

Lord Colebidge, 0. J.—I  have very little  to add. I  
agree that the sixth and seventh answers would have 
been against evidence, i f  given otherwise. I  agree 
also in the view which my brother Brett has taken 
of the meaning of the decision in Jackson v. Union 
Marine Insurance Company (ubi sup.) I t  is a most 
authoritative expression of opinion, for my brother 
Brett took part in that judgment himself. As to 
the misdirection, I  charged the ju ry without being 
aware of Barker v. McAndrew (ubi sup.) The con
tention as to “  forthwith ”  I  do not quite see the 
importance of. I  had, i t  was admitted, correctly 
explained the term to mean with all necessary 
and reasonable dispatch, and the ju ry found that 
the vessel did in fact sail “ forthwith.”  Upon 
the last point, I  can only say that befpre giving 
the direction complained of, I  had referred to 
Avery v. Bowden and Heed v. Hoslcins (G E. & B. 
953 ; 3 Jur. N. S., 238; 26 L. J. 3, Q. B .); and also 
to Xenos v. Danube Bailvmy Company (11 0. B., 
21. S., 152; 13 ib. 825); and in my direction was 
attempting to follow the law as well as I  could 
estimate i t  from those cases.

Buie discharged.
Attorney for the plaintiffs, W. A. Grump.
Attorneys for the defendants, Druce, Sons, and 

Jackson.

C O URT OP E X C H E Q U E R .
Reported by T. W. S a u n d e r s  and H. L e i g h , Esqrs., 

Barristers-at-Law.

Wednesday, April 22, 1874.
Gobbis and another v . Scott.

Statutory duty—Penalties for breach of—Breach of 
duty—Special damage to plaintiff—Action for—- 
Object and intention of statute —• Contagious 
Diseases (Animals) Act i869 [32 8f 33 Viet. c. 70), 
ss. 75, 103, 106—Order in council—Transit of 
animals by sea—Begulations as to violation of 
by shipowner—Action by owner of animals.

The Contagious Diseases (Animals) Act 1869 [32 
fy 33 Viet. c. 70), s. 75, empowers the Privy 
Council, from time to time, to make such orders 
as they think expedient for, inter alia, “ pro
tecting animals brought by sea to ports in Great 
Britain, from unnecessary suffering during the 
passage, and on landing. In  pursuance of such 
power, the Brivy Council, on the 20th Dec. 1871, 
made an order (The Animals Order of 1871), that. 
“ with respect to places used for animals on board 
vessels, the following regulations shall have effect : 
First. Every such place shall be divided into pens 
by substantial divisions. Secondly. Each pen 
shall not exceed Oft. in breadth, or 1 Oft. in length. 
Thirdly. The floor of each pen shall have proper 
battens or other footholds thereon.” By sect. 103 a 
penalty is imposed on any person acting in con
travention of, or guilty of any offence against, the 
Act, or any order or regulation made by the 
Privy Council, not exceeding 201. for every such 
offence.

The plaintiffs shipped a quantity of sheep on board 
a vessel of the defendant, for transit from Ham

burgh to Newcastle, and in consequence of the 
defendant failing to provide proper pens and foot
holds on board the vessel, as directed by the above 
order, a large number of the sheep were washed 
overboard in agate, during the passage, and were 
drowned; and in an action by the plaintiffs 
against the defendant to recover damages by 
reason of his noncompliance with the statutory 
duty, it was

Held on demurrer, by the Court of Exchequer 
(Kelly, C.B., and Pigott, Pollock, and Amphlett, 
BB.), that, as the object of the statute and the 
Order in Council was, not to benefit the owners of 
animals by preventing the animals from being 
drowned, but to prevent the introduction and 
spreading of contagious diseases amongst cattle 
in. this country, the plaintiffs, although they had 
sustained damage which would not have occurred 
i f  the defendants had performed their statutory 
duty, could not sue the defendant for the recovery 
of such damage, and that the action was not 
maintainable.

Couch v. Steel (3 E. fy B. 402 ; 23 L. J. 12o,
Q. B.); Stevens v. Jeaeooke and others (11 Q. B. 
731 ; 17 L. J. 163, Q. B ) ; and Atkinson v. The 
Newcastle and Gateshead Waterworks Com
pany (L. Bep. 6 Ex. 404); discussed and distin
guished.

T h e  plaintiffs in this action were cattle dealers at 
Hamburgh and the defendant was the owner of the 
screw steam ship Hastings, which, on the 6th 
March 1873, was lying at Hamburgh. On that 
day the plaintiffs shipped on board the Hastings a 
number of sheep for delivery at Newcastle, under 
the following bill of lading.

Shipped in good order and well conditioned by Gorns 
in and upon the good steamship Hastings, Capt. Douglas, 
now lying in the port of Hamburgh, and bound for 
Newcastle, 100 sheep, being marked and numbered 
as in the margin, and to be delivered in the like good 
order and condition at the said port of Newcastle, all and 
every dangers and accidents of the sea, fire, machinery, 
boilers, steam, and steam navigation of what nature or 
kind soever excepted, unto Thomas Mangham, of New
castle, or assigns, he or they paying freight for the same 
Is. sterling per head. In  witness, &c.

On deck at shipper’s risk. Not answorable for washing 
or throwing overboard. Free of mortality. To be for
warded at shipper’s risk and expense, &o.

Hamburgh, 6th March 1873.
The Contagious Diseases (Animals) Act 1869 

(32 & 33 Yict. c. 70), which is an Act to consoli
date, amend, and make perpetual the Acts for 
preventing the introduction or spreading of conta
gious or infectious diseases among cattle in Grea 
Britain, enacts (sect. 75) that “  The Privy Council 
may from time to time make such orders as they 
think expedient for all or any of (inter alia) tn° 
following purposes (1 ) For insuring for anima s 
brought by sea to ports in Great Britain a propel 
supply of food and water during the passage an
on landing. (2.) F o r p ro te c tin g  such animals from
unnecessary suffering during the passage and on 
landing.”

In  pursuance of the powers conferred on them 
by that section, the Privy Council, on the 
Dec. 1871, made an order, cited as “  The A m ina 
Order of 1871,”  which contained the following- 
amongst other, regulations:

T r a n s it  o f  A n im a l s  b y  Se a .— W ith r®8P.ec*:nff 
places used for animals on board vessels, the follow 
regulations shall have effect : jj.

(1) Every such place shall be divided into pons by “ 
stantial divisions,
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. (2) Each pen shall not exceed 9ft. in breadth or 15ft. 
in length.

(3) The floor of each pen shall have proper battens or 
other footholds thereon.

By sect. 103 a penalty not exceeding £20 is 
imposed upon any person acting in contravention 
of or guilty of any offence against the Act or any 
order or regulation made by the Privy Council or 
a local authority, in pursuance thereof, for every 
such offence; and where such offence is committed 
with respect to more than four animals, a penalty 
not exceeding £5 for each animal may be imposed 
instead of 201, and by sect. 106 one half of the 
penalty is to be paid to the person who sues or 
proceeds for the same.

The defendant’s vessel was not fitted with proper 
pens nor provided with proper battens or footholds, 
as prescribed by the above-mentioned order of 
council, and in consequence thereof a large number 
of the plaintiffs’ sheep were washed overboard by 
the sea in a gale which the vessel encountered on 
the passage from Hamburgh to Newcastle, and 
were drowned. Thereupon the plaintiffs commenced 
an action against the defendant, as owner of the 
said vessel, to recover damages from him for the 
loss of their sheep through his breach of the 
statutory duty in that respect imposed upon him 
oy the Act.

By the first count of their declaration they com
plained that heretofore, and after the making and 
passing of the Contagious Diseases <Animals) Act, 
1869, “  The Lords and others of Her Majesty’s 
Hon. Privy Council, under and in exercise of the 
Powers and authority in them by the said Act in 
that behalf vested, duly and within the true intent 
&nd meaning of the said Act, made a certain order 
therein, called ‘ The Animals Order of 1871,’ with 
reference to animals brought by sea to ports in 
Great Britain, and to the places used and occupied 
oy such animals on board any vessel in  which the 
same should be so brought to such ports, and 
thereby, amongst other items, ordered and made 
the following regulations, that is to say:—‘ 1. 
that every such place should be divided into pons 
oy substantial divisions; and secondly that each 
such pen should not exceed nine feet in breadth 
t-nd fifteen feet in length.’ And the plaintiffs 
mrther say that afterwards, and after the making 
aud taking effect of the said order, and whilst the 
same continued and was in fu ll force and effect, 
sue plaintiffs delivered in and on board of a certain 
^essel called the Hastings, to the defendant, as and 
uen being the owner of the said vessel, certain 

sheep of the plaintiffs, to be carried aud con
veyed by the defendant, for reward to him, in that 
ehalf, in and on board the said vessel by sea from 

fhe port of Hamburgh to a certain port in Great 
r>tain, called (to wit), to the port of Newcastle, 

ud there delivered for the plaintiffs, and the de
fendant then, and as being such owner as afore- 
a'd, took and received, and started on the said 

f Oyago, with the said shocp in and on board the 
utd vessel, for the purposes and on the terms 

a Ofesaid.”  Averments. That the said order and 
.emulations respectively remained and continued 
e m il force and effect before and at and from the 

j ®Q of the said delivery to and receipt by the 
otendant of the said sheep as aforesaid, up to and 

vutl1 and at the time of the termination of the said 
“yage; and that all conditions were performed 

, u fulfilled, and all things happened and were 
ue, and all times elapsed necessary to entitle the

plaintiffs to maintain this action in respect of the 
claim in this count made, yet the place in and 
on board the said vessel, which was used and 
occupied by the said sheep during the said voyage 
was not during the said voyage, or any part 
thereof, divided into pens by substantial or any 
other divisions, and the defendant wholly neglected 
and omitted to divide the said place, or to cause 
the said place to be divided during the said voyage 
or any part therof; and by reason thereof divers 
of the said sheep were during the said voyage, 
washed and swept away by the sea from and off 
the said ship, and were drowned and wholly lost to 
the plaintiffs.

The second count of the declaration was pre
cisely the same as the first, except that in setting 
out the “  Animals Order of 1871,”  i t  added besides 
the two regulations set forth in the said count, the 
third regulation contained in such order as follows: 
‘ ‘ Thirdly, that the floor of each such pen should 
have proper battens or footholds thereon,”  and 
they assigned as a breach or neglect of duty on the 
defendant’s part, that “  the floor of the place in 
and on board the said vessel, which was used and 
occupied by the said sheep during the said voyage, 
had not during the said voyage or any part thereof, 
proper or any battens or any other footholds 
thereon, as required in and by the said order, so 
made under and in pursuance of the said statute, 
and by reason thereof divers of the said sheep were 
during the said voyage washed and swept away 
by the sea from off the said ship, and were drowned 
and wholly lost to the plaintiffs.

The third count charged that the plaintiffs 
caused to be delivered to the defendant, and the 
defendant received from the plaintiffs, certain 
goods, that is to say, certain sheep, to be by him 
shipped on board of the ship Hastings, and safely 
and securely carried therein from Hamburgh to 
Newcastle, and there, for freight payable by the 
plaintiffs to the defendant in that behalf, delivered 
for the plaintiffs, all and every dangers and acci
dents of the seas, of fire, machinery, boilers, steam, 
and of steam navigation of what nature or kind 
soever excepted; and the defendant was not pre
vented from so shipping, carrying, or delivering 
the said goods by any of the perils or casualties 
aforesaid. And all conditions, things, and times, 
were fulfilled, &e., necessary to entitle the plain
tiffs to have the said goods safely and securely 
carried and delivered by the defendant as afore
said ; yet the defendant did not, nor would safely 
and securely carry and deliver the said goods as 
aforesaid, and the same were during the said 
voyage lost to the plaintiffs.

The defendant, amongst other things, pleaded 
th ird ly for a third plea to the first and second counts, 
that the said sheep were delivered in and on board 
the said vessel to the defendant, and were received 
by the defendant to be carried, as in the counts 
mentioned, on the said voyage, upon and subject to 
the terms following, that is to say, that the said 
sheep should be delivered in like good order and 
condition to tho order and condition in which thoy 
were shipped, all and every the dangers and 
accidents of the seas, of fire, machinery, boilers, 
steam and of steam navigation, of what nature or 
kind soever, excepted, and that the said sheep 
should be carried on deck of the said ship at the 
plaintiffs’ risk, and that the defondant should not 
be answerable for washing, or throwing overboard, 
or for the death of any of the said sheep on board
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the said vessel; fourthly,by his fourth plea to the said 
first and second counts the defendant repeated the 
several allegations in the third plea contained, and 
in  addition thereto said that the said sheep were 
washed and swept away, as in these counts men
tioned, by dangers and accidents of the seas, and 
steam navigation, within the true intent and mean
ing of the said terms, and not otherwise ; fifthly, 
by his fifth plea to the same counts, the defendant 
repeated the th ird plea, and in addition thereto said 
that the said sheep were respectively necessarily, 
and properly thrown overboard, or died on board 
the said vessel, within the true intent and 
meaning of the said terms, and that the loss com
plained of arose and waB caused wholly by such 
throwing overboard and death. Twelfthly. By his 
twelfth plea, for defence on equitable grounds, the 
defendant said that the said sheep were delivered 
on board the said ship at a port beyond the seas, 
that is to say Hamburgh, and that the defendant, 
when he agreed to accept and receive on board 
the said vessel the cargo hereinafter mentioned, 
was in this country, and that the defendant was 
induced to receive the said cargo on board the said 
vessel by a statement and allegation then made by 
the plaintiffs to the defendant in this country, that 
the plaintiffs were about to deliver a general cargo 
only, and not sheep or animals, on board the said 
ship ; and the defendant accordingly, at the plain
tiff ’s request, by telegram, ordered the said master 
to receive the said cargo, and the defendant, by 
the said master, as his agent in that behalf, re
ceived the same accordingly, on the faith and on 
the terms that the said, cargo consisted of a 
general cargo only, and not of sheep or animals ; 
and that the plaintiffs, in  violation of the said 
terms, and contrary to the said statement, and 
without the personal knowledge of the defendant, 
delivered the said sheep and not a general cargo, 
to the said master, and that the loss and matters 
complained of arose wholly from the said violating 
the said terms by the plaintiffs, and by their 
delivering the said sheep to the said master w ith
out the knowledge or consent of the defendant.

Demurrer and joinder in demurrer to the first 
and second counts of the declaration, one ground 
of demurrer being that the breach of the said 
regulations only render the defendant liable to 
the penalty imposed by the Act.

Replication secondly to the twelfth plea, that the 
said sheep so delivered to the said master as in 
the said twelfth plea mentioned, were accepted and 
received by him in and on board the said vessel, 
w ith his fu ll assent and concurrence, as part 
of the said cargo, and with fu ll knowledge of all 
and singular the premises in the said twelfth plea 
mentioned.

Demurrers and joinder in demurrers to the 
third, fourth, fifth, and twelfth pleas respectively, 
the grounds of demurrer respectively being—as to 
the third plea, that the matter therein alleged 
affords no answer to the breaches of duty on the 
defendant’s part in the first and second counts re
spectively mentioned, which are respectively by 
the said plea admitted to have been the cause of 
the sheep being washed overboard. As to the 
fourth plea that the matter therein alleged affords 
no answer to the said breaches, there being no 
allegation in the plea of a waiver by the plaintiffs 
of the defendant’s performance of the duties in 
such counts mentioned. As to the fifth plea, that 
the matter therein alleged affords no answer to

the said breaches, i t  being consistent with the 
allegations in the plea that the sheep were so 
necessarily and properly thrown overboard and 
died, as therein alleged, by reason and in conse
quence of such breach of duty respectively. And 
as to the twelfth plea, that is perfectly consistent 
wi'th its allegations that the master of the vessel 
was, at the time when he received the sheep on 
board, fu lly aware of the arrangement between 
the plaintiffs and the defendant, and consented 
(which he had a general power to do) to vary and 
alter the terms of such arrangement.

Rejoinder : Demurrer and joinder in demurrer 
to the plaintiff’s second replication to the twelfth 
plea, a ground of demurrer being that the con
currence of the master stated in the replication is 
wholly immaterial.

The points of argument on the part of the 
plaintiffs: As to the first and second counts—First, 
that the said counts respectively are good, and show 
on the face of them respectively that the defendant 
has, to the damage of the plaintiffs, failed to perform 
a statutory duty arising under and by virtue of an 
order in council, made under and in pursuance of 
sect. 75 of the Contagious Diseases (Animals) 
Act 1869, which was thereby imposed on the de
fendant for the benefit of the plaintiffs, as and 
being the owner of the sheep in the said first and 
second counts respectively mentioned, and alleged 
therein respectively to have brought by sea in the 
defendant’s ship to a port in Great Britain; secondly 
that the provisions of the said section do not 
actually impose the penalty therein referred to 
for offences against any order in council, made 
under its provisions, but merely authorise the 
Privy Council to impose penalties for such 
offences, and that i t  does not appear upon the said 
pleadings that any penalty was ever actually im
posed by the order referred to in the first and second 
counts respectively; thirdly, that, assuming that 
any such penalty had been in fact imposed by the 
said order in  council, i t  would nevertheless be 
deemed and considered to have been so imposed tor 
the purpose of prevention accordingly, and could no 
take away the plaintiffs’ right to compensation lor 
the damage which they have actually sustained in 
consequence of the neglect on the defendan 
part to comply w ith the order in  council men
tioned and referred to in the said first and secoc 
counts respectively; fourthly, that independently 0 
the said statutory declaration in the said first an 
second counts respectively mentioned, these C0')D, 
respectively show that the defendant omitted 
take such necessary and reasonable) precau tion 
the protection of the sheep as he was bound so 
do as a carrier for hire of the said sheep.

W ith  regerd to the th ird , fourth, and fifth plea 
— (fifth ly) tha t the terms of the said alleged cou^ 
tract, mentioned in  the said th ird , fourth, &a . 
f ifth  pleas respectively, did not ( in  the absence ^  
any express agreement to tha t effect), exemp 
excuse the defendant from  perform ing the sta' 
tory duty imposed upon him , as in  the said a 
and second counts respectively mentioned, a 
would, in  the absence of Buch express agreeme> »  
be deemed to have been made and ent®. t 
into , subject to such statutory d u ty ; and t 
i t  is consistent w ith  the allegations contai 
in  the said th ird , fourth, and fifth  pleas £esptbe 
tively , that the said damage sustained by' 
plaintiffs, as in  these counts respectively m _  
tioued, was p rim arily  occasioned, by reason an



MARITIME LAW CASES. 2 8 5

Ex.] G orris a n d  a n o th e r  v .  Scott. [E x .

consequence of the neglect of the defendant to 
perform the said statutory duties which were re
ferred to above.

With regard to the twelfth plea—(sixthly) that 
the matter contained in the said twelfth plea affords 
no answer to the claim made in the declaration, 
and that i t  is perfectly consistent with the allega
tions contained in that plea, that the master of 
the said vessel was, when he received the said 
sheep on board, fu lly aware of the arrangement 
alleged in the said twelfth plea to have been made 
between the plaintiffs and the defendant, and that 
be, at the same time when he received the said 
sheep, consented, as he had power to do without any 
express or direct authority from the defendant in 
that behalf, to vary and alter the terms of such 
arrangement by accepting the said sheep in lieu 
of the said general cargo.

W ith regard to the second replication, to the 
twelfth plea.—That the master knowing, as he is 
admitted to have done, of the original arrange
ments with the plaintiffs and the defendant, had 
fu ll power, without any express or direct authority 
from the defendant in that behalf, to alter the terms 
° f such arrangement by accepting the sheep in lieu 
of the said general cargo.

The defendants’ points of argument.—First, 
that the order of council mentioned in  the first and 
second counts of the declaration, and the 75th 
section of the Contagious Diseases (Animals) Act 
1869, under which they were made, were intended 
solely for the protection of the “  animals,”  and for 
the prevention of contagious diseases,and notfor the 
benefit of the owners of animals, and that no action 
hes for the breach of order; secondly, that 
the only remedy for the breach of the said order is 
by proceeding for the penalties inposed by the 
said Act in manner therein pointed o u t; thirdly, 
that assuming that an action would lie in respect of 
the matters declared on in the first and second 
c°unts, the defendant is protected by the terms of 
the bill of lading as pleaded in the third, fourth, 
aDd fifth pleas; fourthly, in respect to the fifth 
P/ea, that that plea is sufficient without any allega
tion negativing the supposition that the sheep 
were thrown overboard in consequence of the sup
posed breach of duty, which should have been 
Replied or new assigned i f  the plaintiffs rely 
toereon; fifthly, that the twelfth plea is good in 
Substance ; sixthly, that the knowledge and con
sent of the master as stated in the second replica
tion to the twelfth plea is immaterial, and affords 
b° answer to the matters alleged in  the said 
twelfth plea.

Hugh Shield (with him was 0. Russell, Q.C.), 
'V’RUed on behalf of the defendant in support of 
the demurrer to the declaration.—The declaration 
showa no cause of action. This statute was passed 
expressly for a public purpose, namely, the pre
vention of contagious diseases amongst cattle 
6*ng introduced into this country by means of 

?Qirnals imported hither from over the sea, and it  
n no way contemplated or intended to confer any 
®nefiton individuals. The proposition contended 
°r on the part of the defendant is that a statutory 
„e8ulation, made merely in the performance or 
i hrtherance of a public purpose, and not for the 
6llefit of an individual, and more especially where 

, Penalty is inflicted on anyone breaking or con- 
evening such regulation, w ill not support an 

0t>0n at the suit of an individual who finds himself 
Sgrieved by such breach or contravention. In

Couch v. Steel (3 E. & B. 402 ; 23 L. J. 125, Q. B.), 
an action by a seaman against a shipowner for 
neglecting to supply and keep on board a supply 
of medicine, as required by the 7 & 8 Yict. c. 112, 
s. 18, whereby the plaintiff’s health was injured, 
was held to be maintainable on the ground that,not
withstanding the Act imposed a penalty for the 
shipowner’s breach of duty in that respect, as to 
the public, yet sailors sustaining a private injury 
from the breach of the statutable duty were 
entitled to maintain an action for damages. In  
the judgment of the court in that case, delivered 
by Lord Campbell, C.J., his Lordship explains the 
ground of the decision in an old case in Bolle, as 
follows: “  In  a case cited 1 Bolle Abr. 106,
Action sur Case, (M), pi. 16, i t  appears to have 
been held that a person having without the king’s 
licence imported cards into England, contrary to 
statute 3 Edw. 4, he was not liable to an action at 
the suit of one to whom the king had granted a 
licence to import cards, paying rent to the king, 
and who alleged that he was thereby disabled 
from paying his rent; as the statute provides 
that the cards unlawfully imported were forfeited, 
and the remedy given by the statute ought to be 
pursued. There, however,”  (says Lord Campbell) 
‘ ‘ the prohibition does not seem to have been 
intended for the benefit of the person to whom 
the licence was granted, and the damage which 
he sustained may have been considered too 
remote.”  That observation of Lord Campbell 
is strictly applicable here. Again, the case of 
Stevens v. Jeacocke and others (11 Q. B. 731; 17
L. J. 163, Q. B.) is on all fours with the present 
case. I f  by the statutory regulations the plaintiff 
has any property right, or anything for the benefit 
of his property, then, for the breach of that right 
he might have an action. But in Stevens v. 
Jeacocke no kind of property righ t was con
ferred on anybody by the Act of Parliament 
(4 & 5 Viet. c. lvii). Its effect was simply to 
restrict the common law right which everybody 
has to fish. So here there is nothing done to 
confer a property righ t on anybody, but only to 
restrict a righ t to bring cattle by ship to this 
country without the observance of certain regula
tions. So, again, in Atkinson v. The Newcastle 
and Gateshead Waterworks Company (L. Bep. 6 
Ex. 404), the provisions with regard to the defen
dant’s duty with respect to the water pressure 
were clearly for the benefit of individual house
holders in case of fire, and so, though a penalty 
was imposed by their Act of Parliament on the 
defendants for any breach of such duty, yet this 
court held that the plaintiff, who had suffered 
damage from a fire by reason of such breach, was 
entitled to recover in an action against them. 
[P ollock, B. refers to Blamires v. The Lancashire 
and Yorkshire Railway Company in the Ex
chequer Chamber (L. Bep. 8 Ex. 283; 42 L. J. 
182, Q. B.). He referred also to Cullen v. Trimble 
and others (26 L. T. Bep. N.S, 691; L. Bep. 7 Q B. 
316 ; 41 L. J. 132, Mag. Cas.; and 226 Q.B.) as 
to the implied jurisdiction of justicies to convict 
summarily for offences against the Act.

Herschell, Q.C. (with whom was James Mellor), 
for the plaintiffs, contra, supported the declaration. 
Two obiections had been taken against the plain
tiff's right co maintain this action. First, that the 
statute created no duty in respect of the'breach 
of which an action would lie ; and, secondly, that 
there can be m  action for the breach of a
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duty, in respect of which breach the statute 
has provided a specific remedy by the inflic
tion of a penalty. The defendant has ad
mittedly committed a breach of the order, 
and the result of that breach may have been to 
in flic t loss and damage upon the plaintiffs. 
Speaking generally, an action may be maintained 
for the breach of a statutory duty where injury 
accrues therefrom, as here, to an individual; and 
so the plaintiffs here can recover. But i t  is said 
on the defendant’s part that this statute confers 
no benefit on individuals. Now it  is clear that a 
damage has arisen to theplaintiffs from this breach 
of duty, whether it  bo a damage contemplated by 
the statute or not. and a damage which would not 
have happened i f  the statute had been complied 
with. [P ollock, B.—I f  the Privy Council had 
made an order that pens should be placed on 
board in order to prevent animals from being 
washed overboard, would not that have been ultra 
vires ?\ Whatever may have been the object and 
intention of the Legislature in the matter, the 
obvious and inevitable result of the prescribed 
pens being placed on board is to prevent the 
occurrence of such an accident as that which has 
happened in this case. No doubt the intention 
was to prevent “  unnecessary suffering ”  to the 
animals, and to that end pens of a particular kind 
are directed to be used, and i t  is a necessary result 
of the legislative enactment that such pens are a 
protection to the animals from being washed over
board. Granted that it  is done to benefit the 
animals, but they cannot be benefited without 
a benefit accruing therefrom to the owner, and i t  is 
a fallacy to say that this is not an enactment for the 
owner’s benefit. I t  is such, whatever the intention 
was, and having lost that benefit by reason of the 
breach of duty the plaintiffs are entitled to their 
action. Had the sheep been thrown down on 
board and had their legs broken through the want 
of these footholds, an action would then have been 
maintainable, and is it  to be said that there is to 
be no action when they are drowned, and utterly 
lost through the same default? [P ioott, B.—The 
damage you allege in the declaration is not that 
the animals were exposed to “ unnecessary suffer
ing.”  A mphlett, B.—They are more likely to 
take disease if  they are crowded and huddled toge
ther on the passage.] But again, the statutory law 
is the basis of the contract between the owner of 
the animals and the shipowner here, and i t  must 
be assumed that the latter w ill perform and observe 
all the obligations cast by the law upon him. I f  
that be so, then the declaration is good, because it 
is not the case of a stranger suing for the breach 
of a statute, but an owner of animals who had 
made a contract w ith the shipowner on the faith of 
the statute being obeyed. That distinguishes this 
case from Stevens v. Jeacoeke and the other cases 
cited on the other side, in which there was no such 
contract. But that case is also distinguishable on 
another ground, namely, that the statute in that 
case conferred a right and annexed certain specific 
penalties for its infringment, and the common law 
right was taken away. The grounds of the deci
sion in that case do not apply to the present case.

K elly , C.B.—I t  seems to me that the declara
tion in this case cannot be sustained, and that the 
action is not maintainable, and that therefore our 
judgment should be for the defendant. The 
pla intiff’s are cattle dealers at Hamburgh, and the 
defendant is the owner of a steam vessel, which, in

March 1873, was lying at Hamburgh, and on 
board which vessel the plaintiffs shipped a quan
tity  of sheep for transport to England. The 
action is brought by the plaintiffs to recover 
damages from the defendant by reason of a large 
number of the sheep having been washed over
board in a heavy gale during the voyage, and 
drowned, in consequence of the defendant having 
failed to provide on board his vessel fit and proper 
pens with proper and sufficient battens or other 
footholds for the sheep as he was bound and 
required to do under tho provisions of the Con
tagious Diseases (Animals) Act 1864 (30 & 33 
Yict. c. 70), and the order in council made and 
passed in pursuance and under the authority of 
that Act. That act was passed for purely sani
tary purposes, its object being the prevention of 
disease amongst cattle imported into this country, 
and the consequent spreading of such disease 
amongst cattle in England; and as a means to 
that end, certain orders and regulations were made 
and issued by the Privy Council, and are now in 
force, “  for protecting such animals from unneces
sary suffering during the passage, and on landing,’ 
and the particular order, which the defendant in this 
action is charged with violating, provides that “ the 
places used for animals on board vessels, on their 
transit by sea from any foreign port to this 
country”  shall be “  divided into pens by substantial 
divisions, each pen not to exceed 9ft. in breadth or 
15ft. in length,’’and that “  the floor of each pen shall 
have proper battens or other footholds thereon. 
The objects of these regulations was really to pre
vent unnecessary suffering to the animals by their 
being overcrowded, and tumbling and jostling over 
and against one another on the passage, and so 
being brought hither in  a condition which should 
render them more liable to become infected with 
disease. Now, the defendant has violated these 
regulations, and as the consequence thereof, the 
plaintiff’s sheep have been washed overboard and 
drowned, and the answer which is made by the 
defendant to the claims contained in the declara
tion is, that the Act which provides all these 
regulations has imposed a specific pecuniary 
penalty upon the shipowner for the breach of the®> 
which penalty can be sued for, and that conse
quently no action for damages, by reason of such 
breach of duty on the shipowner’s part, w ill lie.

No doubt the general rule in such cases is that 
where an Act of Parliament prescribes a certain 
duty, and imposes a penalty upon the breach or 
non-performance of that duty, the remedy pointed 
out by the Act must be pursued, and no other. 
But thenitis said that,under certain circum stances,
i f  special damage results to anyone from the 
breach or violation of the statutory duty, there is 
then also a remedy for such damage by way of ac
tion for such breach of duty,and that is true ; but m 
cases only where, by the Act of Parliament whose 
provisions are thus violated, a benefit is conferred 
upon the individual who suffers from the breacu 
of duty. And if the protection or the beneti 
of the individual owner of the aniina1® 
were the object and intention of the A c 
of Parliament, then undoubtedly this action 
might be maintained; but nothing can be more 
plain, on looking at the Act, than that sue 
was not the object or intention of the Legislator 
in passing it, but that the providing these p6j* 
and footholds was entirely for the protection of pn 
animals themselves from unnecessary suffering
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daring the voyage, and that any private indi
vidual benefit was not within the intention of the 
Act at all. Although an indictment may lie for 
the breach of a public duty, yet i t  by no means 
follows that a person aggrieved may be able to 
bring an action. The ease of a railway company 
With a statutory obligation upon them to erect 
Sates at a level crossing on their line, and to keep 
them closed at certain times when trains are about 
to pass, has been referred to. I f  in  consequence 

the company’s breach of this duty in either not 
Meeting the gates, or not keeping them closed, 
any person in crossing the line is run down by a 
Passing train and injured, no doubt he may main
tain an action against the company for such injury; 
and for this reason that, although there has been 
a breach of a public statutory duty, for which a 
penalty is imposed by Act of Parliament, s till it 
Was tlje obvious intention of the Legislature that 
individuals should be protected, and special 
Uatnage had resulted to the individual by reason 
° i the breach of duty. And if, in the present 
ease, the intention of the Act of Parliament 
lad been that the owners of animals trans

mitted by sea from a foreign port to this 
nountry should be benefited and protected 
r°nr damage, by loss of their animals from 

Perils of the' sea, then an action might have been 
maintainable.

But on looking at the Act, i t  is perfectly 
ear that i t  was passed, and these orders were 

made, w ith a totally different object in view 
uin that of protecting the cattle owner from such 

mimage. Take the preamble of the Act to begin 
I t  shows that the whole and sole object of 

^ iQ Act was “  to prevent the introduction into 
reat Britain of contagious or infectious diseases 

mong cattle, sheep, and other animals, by pro
fiting  or regulating the importation of foreign 

cn,mals.”  A ll the provisions of the Act relate to 
ses where there may be danger of infection from 
>mals arriving in this country by sea in a state 
disease, and are pointed at the prevention of 

w'fi! an occurrence, and the orders in council,
. h the breach of which the defendant is here 
arged, are expressly issued with a view to pro- 

t i tlng the health and comfort of the animals on 
, 1̂  yoyage, and so to prevent, as far as possible,

® introduction and spread of cattle disease in 
orrf country- Had the Privy Council made an 
ult .6r *or any other purpose, i t  would have been 
Wa*p v r̂es- I t  is quite true that the sheep, being 
s n j le , overboard and drowned, may have endured 
tu 6 “  unnecessary suffering,”  but that is not 
No 8?®er*og intended by the Act of Parliament, 
the R those sheep, from the want of
end ^roper and necessary pens and battens, had 
atl(j ared unnecessary suffering on the voyage, 
this 80 m consequence thereof arrived in 
djy c°untry in a diseased or deteriorated con- 
daton’ there would then have been a special 
say i^ e Ip the owner of them, for which I  do not 
sPeci t  not have had his action. But the
etldu , f amaSe I“ere alleged is, not that the sheep 
Wer0lec  ̂ nnneoessary suffering, but that they 
tfa ll WasBed overboard and drowned, which is 
pur/  a matter totally apart and distinct from the 
that if86 an<? °hjeot of the Act, or from anything 
other K,aS fe n d e d  to prevent. There might be 
th6 r> °° 'lectfons suggested to the maintenance of 
for T resent action, but it  is sufficient to say that, 

e veaspns which I  have mentioned, the de-

] claration is bad, and the action cannot be sup
ported.

P igott, B.—I  agree with the Lord Chief Baron 
entirely, and am of opinion that this declaration 
discloses no cause of action. I  w ill state shortly 
my view of the matter. This is a declaration 
under the Contagious Diseases (Animals) Act 
1869, and it  alleges that the Privy council made 
certain orders and regulations under that Act for 
the transit of cattle by sea from foreign ports to 
this country, and that by reason of a breach or 
violation of three of these regulations by the 
defendant, the plaintiffs sheep were washed 
overboard by the sea from the defendants’ vessel 
and drowned. That is made the ground of action, 
and I  do not th ink it  is a good one. Now, 
what was the object of the Legislature in  pass
ing this Act of Parliament? The preamble 
shows clearly what that was; it  recites that 
“  whereas i t  is expedient to confer on Her 
Majesty’s most honourable Privy Council power to 
take such measures as may appear from time to 
time necessary to prevent the introduction into 
Great Britain of contagious or infectious diseases 
among cattle, sheep, and other animals, by prohi
biting or regulating the importation of foreign 
animals and then, in furtherance of that object, 
by sect. 75 power is given to the Privy Council 
“ from time to time to make such orders as they 
think expedient for all or any of the following 
purposes”  (amongst others), “ 1, for insuring a 
proper supply of food and water during the passage 
and on lauding to animals brought by sea to this 
country; 2, for protecting such animals from un
necessary suffering during the passage and on 
landing;”  and then the following orders or provi
sions are made by the Privy Council in furtherance 
of that object, with respect to the “  transit of 
animals by sea: 1. Every place used for animals 
on board vessels shall be divided into Dens by 
substantial divisions. 2. Each pen shall not exceed 
9ft. in breadth or 15ft. in length. 3. The floor of 
each pen shall have proper battens or footholds.”

Now, without doubt, the defendant has been 
guilty of a breach of these regulations; but 
the object of them was not to prevent the cattle 
from being washed overboard, but to keep the 
cattle in good health and condition during the 
voyage, and so to protect this country from the 
introduction into it  of animals diseased or rendered 
by suffering on the passage more liable to become 
diseased. I t  was never fora moment contemplated 
to effect any alteration in the relation between 
the cattle owner and the carrier, except in so far 
as the special and particular purpose of tho Act is 
concerned. No power is given to the Privy 
Council to provide something for the purpose of 
preventing animals from being washed overboard. 
I t  would have been altogether different i f  the 
result of the defendant’s breach of the statutory 
duty had been that, instead of their being washed 
overboard, the cattle had contracted a contagious 
disease. That would have brought the case within 
Couch v. Steel (ubi sup.), and would have been a 
special damage giving the plaintiffs a righ t of 
action. But the Legislature were here not legis
lating for the special ju ry which the plaintiff com
plains of, but for an entirely other and different 
purpose; and the effect of the Act is only to regu
late the duty between the carrier and the owner of 
cattle, not generally, but for the particular purpose 
of the Act.
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P ollock, B.—I  also think that this declaration 
is bad on demurrer. I  am inclined to agree with 
Mr. Herscbell w ith respect to the fact of the pre
sent action being founded on contract, or brought 
by a person with whom there was a contract, and 
that that distinction removes i t  from the cases of 
Stevens v. Jeacocke and Atkinson v. The Newcastle 
and Gateshead Watenvorks Company (uhi sup.). 
In  Blamires v. The Lancashire and Yorkshire 
Railway Company (uhi sup.) it  was held that 
a non-compliance w ith certain statutory regu
lations, as to providing a means of communication 
between the passengers and the guard of certain 
trains, was evidence of negligence in an action 
by a passenger against the railway company to 
recover compensation for special injuries, the 
question there being, whether the defendants were 
guilty of the negligence pointed at by the Act of 
Parliament in that case, in which the regulations 
were intended for the express benefit of the 
passengers, and as a precautionary measure 
against accidents. Now i t  must be taken, in the 
present case, that the plaintiffs sheep were washed 
away by reason of the want of certain statutory 
requirements, but that gives the plaintiffs no 
cause of action, because the Act was passed alio 
intuitu. What the Privy Council have power to do 
under sect. 75 is to make regulations for preserv
ing the health of, and preventing unnecessary 
suffering during their voyage to “  animals brought 
by sea to ports in Great Britain,”  but the whole 
thing is governed by this, that they shall be 
animals brought into Great Britain,—it  is to pre
vent unnecessary suffering to “  such animals,”  that 
is animals brought by sea from foreign ports into 
th's country, that the order and regulations are 
made. The Act was designed not (to prevent such 
an accident as happened to the plaintiff’s sheep, 
but to prevent the spread of contagious 
diseases amongst cattle in this country. These 
battens or footholds would no doubt be an advan
tage to the cattle owner in case of rough weather, 
but it  is most desirable that the Act should not be 
construed so as to import into i t  that which was 
not the intention of the Legislature, and so to 
create a ground of action which they never con
templated.

A mfhlett, B.—I  am quite of the same opinion, 
and i t  is not necessary for me to add anything to 
that which has been already said.

Judgment for the defendant.
Attorneys for the plaintiffs, Pyke, Irving, and 

Pyke, agents for J., G., and J. E. Noel, Newcastle- 
on-Tyne.

Attorneys for the defendant, Ingledew, Ince, and 
Greening.

E X C H E Q U E R  C H A M B E R .
Beported by J. M. L klt, Esq., Barrister-at-Xaw.

Monday, May 11, 1874
ON A P P E A L PROM T H E  COURT OP COMMON PLEAS.

(Before Cockburn, C.J., M ellor , J., and B ram- 
w ell , Cleasby, P ollock, and A m phlett , BB.)

Stanton v . R ichardson ; R ichardson v . Stanton.
Charter-party—Ship unfit for cargo—Refusal to 

provide cargo—Warranty of seaworthiness— 
Reasonableness of cargo.

The shipowner contracted with the charterer to load 
a fu ll and complete cargo of sugar in bags, hemp

in compressed bales, and (or) measurement goods, 
always sufficient dead weight to ballast the vessel, 
at Yloilo, and to sail to Cork for orders, to dis
charge at some point in the United Kingdom.

The rates of freight for wet sugar were specified in 
the charter-party as higher than those for dry 
sugar.

Before taking cargo on board the ship was surveyed, 
and reported to be a first-class risk, and fit to carry 
a dry and perishable cargo to any part of the 
world.

A cargo of wet sugar in bags was then shipped by 
the charterer, but when the bulk had been put on 
board, it was discovered that there was such an 
accumulation of molasses in the hold, the result 
of drainings from the sugar, that the ship would 
not be seaworthy in her then state; nor could the 
pumps, in consequence of being clogged, get rid of 
the drainage, although they were in every respect 
sufficient for ordinary purposes; nor could any 
pumps be obtained sufficient to deal with the 
drainage in a less time than six or seven months. 

The ship was ultimately unloaded, and the cargo 
sent to Europe in another vessel, when the charterer 
refused to load another cargo.

Gross actions were brought; the one by the shipowner 
against the charterer for refusing to load a cargo, 
and also for loading a cargo in such an unfit con
dition that the ship could not prosecute her 
voyage; and the other by the charterer against 
the shipowner, for not taking proper precautions 
to keep his ship fit for the voyage, and to recover 
damuges for injury to the cargo.

The jury found at the trial, in answer to the judge, 
that the cargo was a reasonable cargo to be offered; 
that the ship was unfit to carry the cargo offered 
to her, or omy cargo of wet sugar; that the damage 
to the sugar was caused by the ship not being 
reasonably fit to carry a reasonable cargo of wet 
sugar, and that the ship would not have been 
seaworthy without new pumps, having such a cargo 
o f  wet sugar on board.

Held (affirming the decision of the Court of Coni' 
mon Pleas), that the shipowner was bound t° 
provide a reasonable ship to carry a reasonabte 
cargo of the kind specified in the charter-party > 
that the charterer was bound to offer such a cargo, 
and that by reason of the unfitness of the ship, 
the charterer was entitled to recover; also tha 
the charterer must be taken to be absolved alt°' 
gether.(a)

T hese were cross-actions between the owner and 
charterer of a ship called the Isle of Wight upon a 
charter-party. The facts at the trial, the fourteen 
questions put to the jury, and the arguments an 
judgments below are fu lly reported: (ants, v0 ' 
1, p. 449; L. Rep. 7 C. P. 421; 27 L. T. ReP- 
N. S. 513 ) The court below (Bovill, G. J-, 
Byles and Brett, JJ.) gave judgment for M ’ 
Richardson, the charterer. Erom this decis10 
Mr. Stanton, the shipowner, now appealed. , 

The points set down for argument on the p® 
of the appellant were: That the judgment of * ^ 
Court of Common Pleas is erroneous ; that uP°(j 
the leave reserved the verdicts should be enter 
respectively for George Stanton; that Richards^ 
had no right to throw up the charter-party ® e 
refuse to load a cargo as he did; that upon

(a) See notes to this ease noticing the effect 
decision, and collating American cases, ante, vo • 
p .  44 9 .— E d .
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t'rue construction of the charter, and upon the 
facts found relating thereto, Stanton had per
formed all things on his part to be performed, and 
that therefore Richardson could not throw up the 
charter and refuse to load as he did ; that there was 
no such total frustation of the voyage or adventure 
as to entitle Richardson to throw up the charter 
and refuse to load as he did ; that the learned 
Judge misdirected the ju ry  in telling them that 
under the present charter there was a warranty 
°n the part of Stanton that the ship was fit to 
carry a reasonable cargo of Yloilo wet sugar; that 
the learned judge misdirected the jury in telling 
them that there was an obligation on the 
Part of the shipowner and master of the ship 
to have the ship in a fit state for a reasonable 
cargo of Yloilo wet sugar ; that the learned judge 
misdirected the ju ry  in directing the jury as to 
■what did or did not constitute a total frustration 
°f the objects of an adventure so as to entitle a 
charterer to throw up a charter and to refuse 
fo load ; that the learned judge misdirected the 
Jury in directing the ju ry that the master in this 
case should have possessed the necessary Know
ledge enabling him to deal with a cargo of Yloilo 
wet sugar.

The respondent’s points were : That upon the 
answers of the jury to the questions raised at the 
SJ*al, the verdict was properly entered for the 
Richardsons in both actions; that Stanton was 
hound to make his ship reasonably fit to carry a 
reasonable cargo of any of the goods described in 
i “ 0 charter-party as a condition to Richardsons’ 
liability to load; that Stanton was bound to have 
ms ship in all respects fit to carry a reasonable 
cargo of wet sugar within such a time as would 
h°t have frustrated the object of the adventure; 
mat even if the Richardsons would have been 
hound to wait under the charter party until the 
s“ ip had been made in all respects fit to carry the 
cargo, they were exonerated in this case from so 
aoing by reason of the substitution of the Milton 
or the Isle of Wight, with the consent of Stanton; 
hat by the terms of the charter-party ,it was an 

cypress condition precedent to the Richardsons’ 
'ability to load, that the vessel when receiving 

c*r8o should be a good risk for insurance, and 
hat at no time prior to the shipment of the cargo 
h board the Milton was the Isle of Wight a good 

for insurance within the meaning of the 
arter-party ; that Stanton is responsible to the 
'chardsons for the loss occasioned by the unfit- 
ess of the ship to carry the cargo, and by the 

of reasonable skill and care on the part of 
caPtain; that Stanton was never ready and 

! i'hg to carry in the Isle of Wight the cargo 
'ch had been provided by the Richardsons, and 
8 never in a position to maintain an action 

“ h'nst the Richardsons for not loading.
]ar~- A  Smith (E. Ridley with him) for the appel- 
r "  Where there is a particular express war- 
d r  7 cour6 will not extend it by implication 
tiol . ° n  v. Zizinia, 10 0. B. 602), and the stipula- 
sur* In t l̂e charter-party that the ship should be 
Se Veyed excludes any implied warranty as to 
hrn>°r lhin&Ba- I t  was, in fact, a stipulation for 

' ted liability. The ship was surveyed and re- 
Per'u & £°°d ship, “ and fit to carry a dry and 
[C(j Ulble cargo to any part of the world.” 
"UnlKBURN’ —Every carrier must be taken to 
elD l6<̂  warrant road worthiness.] The ordinary 
"Press warranty that the ship should be tight,

I I . ,  N.S.

staunch, and strong, not appearing is an argum ent 
tha t the charterer accepted the report of the  
surveyor in  lieu of it . [C ockburn , C .J.— I f  those 
words had been struck out of a printed form, I  
m ight be disposed to agree w ith  you ; but such is 
not the case. There was no need to insert such 
words ; they are mere surplusage.]

Sir J. Karslahe, Q.C. (Butt, Q.C. and J. C. 
Mathew, with him), for respondent, was not heard.

The judgment of the court was delivered by 
Cockburn, C.J.. as follows :—We are of opinion 
that the judgment of the court below ought to 
be affirmed. I f  words of warranty of seaworthiness 
had been purposely struck out of a printed form, 
there might have been some force in the argument 
that the report of the surveyor was intended to be 
conclusive, but that is not the case here. Taking 
the whole charter party together, we think that 
there is an engagement to carry sugar, wet or 
dry (and i t  is to be noticed, that the rate was to 
vary according as wet or dry sugar was shipped); 
the shipowner, therefore, was bound to carry sugar 
wet or dry. Wet sugar was tendered to him for 
carriage, and upon shipping it, he discovered that 
the pumps of his ship were inadequate to carry 
off the viscous matter which was formed. That is 
his affair. He is unable to meet the exigencies of 
his contract ; he promised to carry wet sugar, and 
he fails to do so.

Judgment affirmed.
Attorneys for the appellant, Shum, Grossman, 

and Grossman.
Attorneys for the respondent, Waltons, Bubb, 

and Walton.

C O U R T OF E X C H E Q U E R .
Reported b y  T. W .  Saundkbs and H. L e i o h ,  Esqrs., 

Barristers-at-Law.

Wednesday, May 27,1874.
W ood v . W oad and others.

Mutual marine insurance association — Rules 
giving committee absolute power to expel members 
•—Exercise of such power by committee.

The declaration alleged that the plaintiff was a 
member, and the defendants were the committee, of 
a mutual marine insurance association, by the 
rules of which the committee, i f  they should at any 
time deem the conduct of any member suspicious, 
or that he was for any other reason unworthy of re
maining in the society, should have power to exclude 
a member by directing the secretary to give him 
notice in writing that the committee had excluded 
him, and after the giving of such notice such mem
ber should be excluded, and have no claim nor be 
responsible for or in respect of any loss or damage 
happening after such notice. Averments, that the 
plaintiff, as such member, having deposited with 
the treasurer of the society the proper entrance fee, 
and having his ship entered in the society’s boohs, 
was entitled to receive, and, but for the grievance 
thereinafter mentioned, would have received an in
demnity—for any loss or damage to his said ship 
by the perils of the sea, Sfc. Yet the defendants, 
well knowing the premises, but wrongfully, col- 
lusively, and, improperly contriving to deprive the 
plaintiff of the benefit of such indemnity did, 
wrongfully, collusively, and improperly, expel 
the plaintiff from the said society, on the alleged 
ground that his conduct was suspicious, or that 
he was, for some other reason, unworthy of re-

U
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maining in the said society, without any just, 
reasonable, or probable cause, and without having 
given the plaintiff notice that his conduct was to 
be investigated and adjudicated upon, and with
out giving him an opportunity of being heard, 
and without, in fact, hearing him, in vindication 
of his conduct as a member of the society ; that his 
ship sustained damage by the perils of the sea 
shortly after his said expulsion, and by reason of 
such expulsion he lost the benefitof the said indem
nity, fyc., and was otherwise injured. On demurrer 
it was—

Held (per totam curiam), that the declaration ivas 
bad, and the action not maintainable.

Per Kelly, G.B. and Amphlett, II., on the ground 
that the plaintiff not having had an opportunity, 
which the committee were bound on the broad 
principles of law and justice, to have given him, 
of being previously heard in his own defence, the 
act of expulsion was void, and the plaintiff con
sequently was still a member of the society, and 
might enforce his rights in equity, and so had sus
tained no legal damage.

Per Cleasby and Pollock, BB., on the ground that 
the declaration contained no sufficiently definite 
allegation of fraud or (per Pollock, B.) of “  con
spiracy ” to show a cause of action, or to make 
the defendants responsible.

Per Amphlett, B.—Had the plaintiff’s expulsion 
been effected by fraudulent means on the part of 
the committee, the plaintiffs would have sustained 
an actionable injury, and have been entitled, upon 
the allegations in the declaration, to recover 
damages.

Quaere, per Cleasby, B., whether the committee are 
in any case in the absence of fraud liable to an 
action for the way in which they may have exer
cised their functions.

Blissett v. Daniel {in Chancery) before Wigram, 
V.C. (10 Hare, 494), discussed, approved, and 
acted upon.

Beaurain v. Sir W. Scott (3 Campb. 388), explained 
and distinguished.

A ction  b y  th e  p la in t if i  aga inst the  defendants as 
th e  com m ittee  o f a m u tu a l m a rin e  insu rance  asso
c ia tion , fo r  th e  alleged w ro n g fu l, co llus ive , and im 
p ro p e r expu ls ion  o f the  p la in t if f  as a m em ber fro m  
th e  said association.

By his declaration the plaintiff charged that 
before and at the time of the committing, &c., the 
plaintiff was a member of a certain mutual marine 
insurance association or club called the Goole 
Marine Insurance Society, which said association 
or club had been formed and established, and was, 
and still is established and carried on for the pur
pose of mutually insuring and indemnifying the 
several members thereof against losses and 
damages by the perils of the seas, rivers, naviga
tions, and waters, enemies, pirates, jettison, other 
than that occurring to deck cargo, and fire hap
pening to or done by their respective vessels and 
parts of vessels, entered and insured respectively by 
them on the books of the said society, upon deposit 
with the treasurer of the said society of a sum equal 
to HI. per cent, on the amount of the sum for which 
such vessels should be insured, and upon otherterms 
contained in the rules of the said society; and the 
plaintiff, as such member as aforesaid, and having 
deposited with the treasurer of the said society 
such sum as aforesaid, had a certain ship or ships 
duly entered in the books of the said society, upon 
and' in accordance with the terms aforesaid; And

the defendants were the committee of the said 
society, and one of the said rules of the said society 
was as follows, viz., “  That the management of the 
affairs of the said society shall be at all times here
after conducted by a committee of not less than 
nine persons (either members of the society or 
not) one of which shall be appointed the president 
of the society; that such'committee shall have the 
entire control of the funds, affairs, and concerns 
of the society, and shall determine upon the ad
mission, rejection, and exclusion of any vessel 
insured or proposed to be insured by it, and their 
determination shall be final and binding on all 
parties, unless where they afterwards see cause to 
alter, and do alter the same; provided that no 
member of the committee shall act as such in the 
settlement of his own loss; that the ordinary 
meetings of the committee shall be held in the 
first week of every month, at Goole, aforesaid, on 
such day and time as the president for the time 
being shall determine; that a majority of the com
mittee present at any meeting shall have full 
power to act, provided such majority do not con
sist of less than three in number.”  And a certain 
other rale of the said society was as follows, v iz .: 
“  That if  the committee shall at any time 
deem the conduct of any member suspicious, 
or that Such member is for any other 
reason unworthy of remaining in this society, 
they shall have power to exclude such 
member, by directing the secretary to give such 
member notice in  writing tnat the committee 
have excluded such member from this society, and 
after the giving of such notice such member shall 
be excluded, and have no claim, or be responsible 
for or in respect of any loss or damage happening 
after such notice.”  And the plaintiff, as such mem" 
her of the society, and having deposited with the 
treasurer of the said society such sum as aforesaid, 
and having his ship or ships so entered in the 
books of the said society as aforesaid, was, under 
and in accordance with the rales of the said society, 
entitled to receive, and, but for the grievance here
inafter mentioned, would have received, from the 
funds of the said society an indemnity for any loss 
or damage to his said ship or shins so entered as 
aforesaid, by the perils of the seas, rivers, navigft" 
tions, and waters, enemies, pirates, jettisons, other 
than ao aforesaid, during his membership of the 
said society. Yet the defendants, well knowing the 
promises, but wrongfully, collusively, and imprO" 
perly contriving to deprive the plaintiff of the benefit 
of such indemnity as aforesaid, to which he was so 
entitled as aforesaid, did wrongfully, collusively, 
and improperly expel the plaintiff from the sam 
society, on the alleged ground that his conduct was 
(iu the terras of the said 47th rule) suspicious, or 
that he was for some other reason , unworthy 0 
remaining in the said society, without any i us”’ 
reasonable, or probable cause whatsoever for sue 
expulsion, and without having given the plain >)T 
any notice that his conduct was to be investigate 
and adjudicated upon by the said committee ; an 
without giving the plaintiff, or any person o 
persons on his behalf, any opportunity whatsoeve 
of being heard before them, and without, in f®c > 
hearing the plaintiff or any person or persons on 
his behalf in defence and vindication of the defen 
ant’s conduct as a member of the said society, wi
reference to the said ground o f  e x p u ls io n ,  and tha 
before and at the time of his said expulsion fro 
the said society, he had a certain ship called t



MARITIME LAW CASES 291

W ood v . W oad  a n d  o th e r s . [Ex.

Progress duly entered in the books of the said 
society, and had deposited with the treasurer of 
ihe said society such sum as aforesaid, and the 
said ship sustained certain damage by the perils 
of the sea a few days after the expulsion of 
fhe said plaintiff from the said society, and, but 
for the said expulsion of the plaintiS from the said 
society, he would have been entitled to receive, and 
^'onld have received, 921. 2s. 8d. from the funds 

the said society, as an indemnity for the said 
damages so sustained as aforesaid, and that by 
reason of his said expulsion he has lost the said 
Rnm of 921. 2s. 8d., and has been otherwise, by 
reason of the said wrong of the defendants, greatly 
damaged and injured.

Elens: 5. Farther, to the said first count, 
that the defendants deemed the conduct of the 
Plaintiff suspicions, and, in the exercise of their 
Power in that behalf given to them by the 
said rules, excluded the plaintiff by directing the 
secretary of the said society to give notice in 
Writing that the committee had excluded the 
P|aintiff from the said society, and such notice was 
8'ren, and all things were done, and happened, 
and existed, to entitle the committee to exclude 
and expel the plaintiff from the said society, and 
^hich is the expulsion complained of. 6. And 
°r a further plea to the same count, the defen

dants repeated the allegations in the fifth plea made, 
excepting that they deemed the conduct of the 
Plaintiff suspicious, and instead thereof alleged 
hat they deemed that the plaintiff was unworthy 

remaining in the said society for other reasons 
ban deeming his conduct suspicious.

Demurrer, and joinder in demurrer, to the first 
count in the declaration, on the ground that i t  
’sclosed no cause of action.
Demurrer, and joinder in demurrer to the fifth 

h" sixth pleas, on the ground that the facts therein 
espectively alleged are no answer to the plaintiff’s 
dse of action in respect of his expulsion from the 
p ®°°iety without being heard in his defence, 

j  ‘ obits for argument on the part of the defen- 
ants.—-1, That no action at law lies against the 
ctendants for the improper exercise of their 

P Wers as the committee of the society under the 
68 se*' out- 2. That the first count discloses no 

Use of action which can be held good without 
^ootravening 30 & 31 Yict. c. 23. 3. That the first 
ri ')lrit'1 discloses no cause of action, because i t  is 
i ' alleged that the plaintiffs ships were insured 
■> .the society. 4. That it  discloses no cause of

action, 
hav because no harm is properly alleged to
(.]3Ve been caused to the plaintiff from acts of 
aor ,en<l ants. 5. That i t  discloses no cause of 

because it  was not necessary, on the true 
Q 8tractioa of the rules, to give the plaintiff an 
‘ P<ftunity of being heard, or notice that his 

do WBS 1° bo inquired into. 6. That i t  dis- 
actf68 cause action, because the wrongful
de 8 .°1 the defendants therein alleged did not 
a»„-1Ve the plaintiff of any rights or claims 
Hot108* society. 7. That the first count does
to ’ Pr.°Perly allege a conspiracy by the defendants 
Part1* Ure ^he plaintiff. 8. That i t  discloses a 
(jatl,nership between the plaintiff and the defen- 
tain h ar~h no cause of action which can be main- 
stan at *aw‘ th That plea 5 is good in sub- 
the ^e’e hecause i t  traverses the wrongful acts of 
plga elendants in the first count alleged. 10. That 
the a H°°b iu substance, because it shows that 

cts of the defendants in the first count com-

I plained of were not wrongful. 11 and 12. Similar 
points with respect to plea 6.

Points for argument on behalf of the plaintiff.—
1. That the averments in the declaration show a 
collusiye and therefore a fraudulent exercise of 
the powers of the defendants, as individual 
members of the committee of the club against the 
plaintiff, and that such fraudulent exercise of the 
said powers gave the plaintiff a good cause of 
action against the defendants. 2. That the de
murrer admits the expulsion of the plaintiff to 
have been a purely arbitrary act on the part of the 
defendants, withont any reasonable or probable 
cause whatever, and that such act having been ac
companied by fraud and misconduct on the part of 
the defendants (as also admitted by the demurrer) 
gave the plaintiff a good cause of action against 
the defendants. 3. That the omission of the de
fendants to give the plaintiff notice that an in
quiry into his conduct was about to be made, and 
an opportunity of being heard upon such enquiry, 
was a tortious act in itself, for which the 47th rule 
afforded no justification. 4. That the rights of 
property being involved, the discretionary powers 
conferred by the 47th rule rendered it  imperative 
on the defendants to exercise a judicial, and not an 
arbitrary discretion. 5. That it  is not competent 
for the defendants to contend that the expulsion 
of the plaintiff was a void act, thus taking ad
vantage of their own confessedly wrongful act.
6. That, assuming the expulsion to have been a 
void act, an action is maintainable by the plaintiff 
in respect of such expulsion, accompanied as i t  
has been by the damage alleged in the declara
tion. 7. That the word “  deem ”  contained in 
the 47th rule, does not mean “  deem ”  without 
any cause whatever; nor does i t  mean “  deem,”  
without giving the person whose conduct is to be 
inquired into, an opportunity of being heard, but 
that it  means “  deem ”  judicially, and that the fifth 
and sixth pleas are bad, inasmuch as they do 
not traverse the averments in  the declaration 
that the defendants expelled the plaintiff without 
any cause whatsoever without inquiry. 8. That 
the said pleas respectively amount to nothing more 
than averments of the exercise of the powers 
conferred upon the defendants by the 47th rule, 
without affecting to answer the averments in the 
declaration showing a wrongful exercise of those 
powers. 9. That the unworthiness of the plaintiff 
alleged in the sixth plea, did not disentitle him to 
have a fair hearing on the part of the defendants.

In  addition to the count demurred to, there was 
the ordinary money count; and the defendants 
also pleaded various other pleas (in addition to 
pleas 5 and 6 demurred to), e.g., not guilty—denial 
of plaintiff’s membership—plaintiff’s ship not duly 
entered in society’s books—that defendants were 
not the committee—never indebted, and payment 
before action. Issue was joined on all the pleas, 
and at the tria l of the action, which took place 
before Pollock, B. and a special jury, at the last 
Summer Assize (1873) for Yorkshire, at Leeds, a 
nonsuit was entered by direction of the learned 
judge, and a rule was subsequently obtained, in 
Michaelmas Term last, by I). Seymour, Q.C., on the 
part of the plaintiffs, to set that nonsuit aside, and 
for a new trial, on the ground that the action was 
maintainable on proof of the facts stated in the first 
count of the declaration. That rule was argued 
some time ago in this court, and judgment was 
reserved until after the argument of the above-
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named demurrers, which now came on to be heard 
accordingly.

Waddy, Q.C. (with him was 8. Tennant), for 
the defendants, in support of the demurrer to the 
declaration, and in support of the pleas, contended, 
in the first place, that the declaration was bad inas
much as it  contained no allegation that the plain
tif f ’s ship was insured. [ K e l l y , C.B.— Supposing 
that the plaintiff was not in strictness validly and 
legally insured, yet, i f  he has been wrongfully 
expelled from a society in order to enter into 
which he had paid money, does not the declara
tion show a good cause of action ?] Be the 
London Marine Insurance Association, Smith’s 
case (before the Lords Justices in Chancery) (21 
L. T. Kep. N. S. 27 ; L. Rep. 4 Ch. App. 611; 3 
Mar. Law Cas. O. S. 280), is an authority showing 
the necessity for the existence of a valid stamped 
policy. To the same effect also is the case of 
Fisher andothers v. The Liverpool Marine Insurance 
Company (Limited) in the Queen’s Bench {ante, 
p. 44; 28 L. T. Rep. N. S. 867; L. Rep. 8 
Q. B. 469). Secondly, on the face of the declara
tion i t  is shown that there was an absolute 
and unconditional power in the committee to 
expel the plaintiff from the society without being 
in  any way controlled, or called in question 
for the exercise of, such power. [ A m f h le t t ,
B. referred to the case in Chancery (before 
Wigram, Y.C.) of Blissett v. Daniel (10 Hare, 
493), where i t  was held that the power must 
be exercised with good faith, and that it  was 
not properly exercised at the exclusive instance, 
and in consequence of the representation of one 
partner to his co-partners, made without the 
knowledge and behind the back of the partner to 
be expelled, and without giving him the oppor
tunity of stating his case and removing any 
misunderstanding on the part of his co-partners ; 
and that the expulsion was therefore void.] There 
was no suggestion or allegation in the declaration 
here that the defendants had acted in the matter 
otherwise than with perfect good faith.

Seymour, Q.C. (with him was Lewers) for the 
plaintiff, contra, in support of his declaration.— 
Good cause of action is shown on the face of 
the declaration, and therefore the declaration can 
be supported. I t  discloses a duty on the defen
dants not to expel the plaintiff without first giving 
him notice of their intention to expel him, and the 
grounds on which they propose to do so, so that 
he may have an opportunity of being heard in his 
own defence. The allegation is, that they did 
the act complained of “  wrongfully, collusively, 
and improperly.”  I t  is true that the word “ fraudu
lently ”  is not expressly used, but i t  is submitted 
that “  collusively ”  here, means fraudulently, 
and nothing else. In  Battersbury v. Vyse (8 
L. T. Rep. N. S. 283; 2 H. & C. 42; 32 
L. J. 177, Ex.), Pollock, C.B., in discussing the 
meaning of the word, says (in 32 L. J.) collusion 
implies fraud, and “ to collude ” is so treated in 
Webster’s Dictionary, where one definition of the 
word is “  a secret agreement for a fraudulent 
purpose.”  [ A m p h le tt , B.—In  Gill v. The Conti
nental Union Cas Company (27 L.T. Rep.N. S.424; 
41 L. J. 176, E x.; L. Rep. 7 Ex. 332), Bramwell, 
B. says (at page 337 of 7 L. Rep.) “  the word col
lusion only signified that the defendant and the 
company agreed together.” ) I t  is submitted that 
here, coupled with the words “  wrongfully and 
improperly,”  i t  means more than that, and imports

[Ex.

or w ill at all events sustain, an imputation of 
fraud. Again, they are not to exclude a partner 
without “  deeming ”  his conduct suspicious. 
According to Johnson, to “  deem is to exercise 
a judicial discretion, and what that is w ill be 
found admirably defined in Book’s Case (5 
Co. Rep. 100a) and Keighley’s Case (10 lb. 
140a). The defendants’ conduct was the re
verse of jud ic ia l; their duty was to hear before 
they struck. Nothing Bhort of express words 
can have the effect of making a man contract 
himself out of the right of being heard before he 
is condemned. In  an old case, Rex v. The Chan- 
cellor Sfc. of the University of Cambridge (1 Stra. 
557), Eortescue, J. (at p. 576), says: “  I  remember to 
have heard it  said by a very learned man, upon 
such an occasion, that even God himself did not 
pass sentence upon Adam before he was called 
upon to make his defence—‘ Adam,’ says God, 
« Where art thou ? Hast thou eaten, &c.; ’ and the 
same question was put to Eve also. So in  Rm 
parte Bamshay (18 Q. B. 173; 21 L. J. 238, Q. B.) 
Lord Campbell, C. J., delivering the judgment ot 
the Court of Queen’s Bench, says (at p. 190 of 18 
Q. B., and p. 239 of 21 L. J .) : “ We are to see that 
judges and functionaries vested with judicial 
authority do not exceed their jurisdiction. The 
Chancelior has authority to remove a judge of a 
County Court only on the implied condition pre
scribed by the principles of eternal justice—that he 
hears the party accused.” These authorities sufh" 
ciently show that the committee ought to exercis0 
their functions honestly, fairly, and according to 
“  the principles of eternal justice,” which i t  is sub
mitted they have not here done. [P ollock , B.—" 
What damage do you say has been done to the 
plaintiff P I t  may be the defendants have not 
acted rightly, but is it  actionable P K e l l y , C.B.-- 
Your difficulty is as to the expulsion. I f  i t be a valid 
act, you have no remedy, and if i t  be void, you are 
still a member and are not damaged. P ollock, 
B.—The declaration does not charge that the 
defendants, conspired.] I  submit it  shows mala 
fides, on its face, and uses words equivalent to 
a charge of conspiracy, that they “  wrongfully 
and collusively contriving,”  &c., &c. The damage 
need not necessarily be a pecuniary one. Any 
damage, mental, moral, physical, or social, is sutn- 
cient. [ K e l l y , C.B., referred to Beaurain v. &W 
W. Scott (3 Campb. 387). in which an action on 
the case was held maintainable against the Judge 
of the Ecclesiastical Court for excommunicating 
the plaintiff for disobedience of an order wh>1 1 
the court had not authority to make, or where 
the party had not been previously served with » 
monition, nor had due notice of the order.] 1 
damage here is of the same character as in thao 
case, namely, the pain and annoyance of publicity
and notoriety, injury to the character, feelings, an
pocket of the plaintiff. [C le a sb y , B.—In  3 Blacks - 
Comm, book 3, ch. 7, p. 101, i t  is laid down a 
clear law (citing 2 Instit. 623, as an authority;- 
that “  i f  the judge of any spiritual court excom
municates a man for a cause of which he hath n 
legal cognizance, the party may have an actio 
against him at common law, and he is also had 
to be indicted at the suit of the king.” ]  Fraud 
lently to do a void act is to do a wrong, a 
having done a fraudulent, even though it  be 
void act to the plaintiff’s in jury, they canno^ 
take advantage of their own wrong, and say 
is void. [ A m p h le tt , B.—They do not say 8 >

W ood v . W oad a n d  others .
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Jour dilemma is, that if  it  is void, you are not 
injured; and i f  i t  is not void you have no remedy.] 
In  either case, whether combining to do a void act 
■wrongfully, or, i f  not void, doing i t  maliciously, 
the plaintiff has a remedy. To be driven to 
Chancery for redress is a wrong and a damage, 
for which an action w ill lie : (Dixon v. Fawcus, 
8 L. T. Rep. N. S. 683 ; 30 L. J. 137, Q.B.; 3 El. & 
El. 537.) As Holt, C.J., said, in Ashby v. White 
“  Every in jury imports a damage, though it  does 
Dot cost the party one farthing, and i t  is impossi
ble to prove the contrary; for a damage is not 
Merely pecuniary, but an in jury imports a 
damage where a man is merely hindered of his 
r 'ghts” (1 Sm. L. C. 2nd edit. p. 125). He cited 
also

Innesv, Wylie, per Lord Denman, C. J., 1 Car. & Kir.
257;

Be Hammersmith Eentcharge, 4 Ex. 87; 19 L. J.
66, E x .;

and referred to 2 Lindley on Partnership, p. 908, 
88 to actions against partners.

8. Tennant, in reply.—“  Expel ”  does not neces
sarily mean an assault vi et armis, but merely that 
88 Was no longer entitled to be a member. He cited 
dayman v. The Governing Body of Rugby School 
(30 L. T. Rep. N. S. 207), where, on demurrer to 
t'he plaintiff’s bill, praying for a declaration that 
nnder the circumstances in the bill, the resolution 

the governing body dismissing the plaintiff 
!r°ni the head-mastership of the school was 
'nvalid, i t  was held, by Malins V.C., that the 
governing body had power to dismiss the plaintiff 
" ’hhout notice, and without assigning any reason ; 
8nd that, having exercised their power fairly and 
honestly, and not corruptly, or to effect some 
Collateral purpose, their decision was not liable to 
ho controlled by the court. Here no conspiracy 
18 alleged. The defendants are not in the position 

judges, and have only acted in conformity with 
fheir rules. The plaintiff’s remedy is in a court 
° f equity.

E elly , C.B.—T his  case certa in ly  involves some 
ery  im portan t considerations, and, bu t th a t from  
w°  or three d iffe rent points of view we have a ll 

cotne to  the same conclusion, namely, tha t the 
otion is no t maintainable, I  should have desired 
ltne before I  had expressly delivered the grounds 
Pon which, in  m y opinion, the defendants are 
n title d  to the judgm ent of the court.

. i 1 he facts, as they appear upon the record, are 
ak the plaintiff was a member of an associa-

or co-partnership, instituted and carried
by th e  co-partners, fo r th e  purpose o f ena- 

A n.S each and every  o f them  to  e ffect insurances 
b the socie ty  upon  sh ips o f w h ich  th e y  

0j  E“ t  be the  o w n e rs ; and am ongst the  ru les 
riie  association are those w h ich  are set fo r th  

eom reoord. v iz ., “  th a t a m a jo r ity  o f th e
Do rn i*'*'ee presen t a t any m ee tin g  sha ll have fu l l  
o f i ' 'er k° aot, p rov id e d  such m a jo r ity  do n o t consis t 
t  8SS, than  th ree  in  num b e r,”  and “  th a t i f  th e  
anv 8ha ll, a t any tim e , deem the  co n d uc t o f
fo r tnemb e r suspicious, o r  th a t  such m em ber is, 
t i j i  any  o th e r reason, u n w o rth y  o f  re m a in in g  in  
rug ®0c*ety, they  sha ll have pow er to  exclude such 
niernh61"  b y  d ire c tin g  th e  secre ta ry to  g ive  Buch 
ex , “ ®r notice  in  w r it in g  th a t  the  com m ittee  have 
the • B̂  su°b m em ber fro m  th is  society, and a fte r  
escludVlj  ( i o f such no tice  such m em ber sh a ll be 

I  m u s t n o t be understood  to  say 
a body ^constituted like this committee is

bound to allege or state any reason for any decision 
they may pronounce, but it  appears that, without 
anything on the record to show why or on what 
ground they have so acted, a committee of the 
necessary number have held a meeting, and have 
come to a decision deeming the conduct of the 
plaintiff suspicious, or deeming him unworthy of 
being in the society, and have accordingly given a 
notice to the plaintiff that they have met, and that 
by reason of his conduct having been deemed 
suspicions, he was unworthy to remain a member, 
that he was to consider himself excluded, and they 
did accordingly exclude him from the society, and 
gave him notice that the society would be respon
sible for no claim in respect of any loss or 
damage arising therefrom; and he brings this 
action, treating the decision or notice, or the 
act of compulsion in  question of which he com
plains, as a ground of action, and alleging that he 
has sustained damage for which he claims com
pensation in the court now before us ; and to that 
count the defendants demurred, and the question 
is, whether i t  is sustainable. I  am of opinion that 
i t  is not; but not on the ground that the act done 
by the committee is justifiable in law, i t  being 
expressly alleged on the record that i t  was done 
and the plaintiff expelled, without his having had 
an opportunity of being heard in his own defence, 
and without having had notice, so that he might 
have had the means, i f  such existed of showing 
that there was no ground for any suspicion against 
him, and that his conduct had not been, in the 
due and proper sense of the word “  suspicious,” 
or still less such as to make him unworthy of re
maining in the society. On these grounds it  is 
that this is treated as an actionable wrong, for 
which damages are claimed.

How, I  am of opinion that the committee, 
before they were justified in giving notice to 
the plaintiff of his expulsion from the society 
and before they came to the decision that his 
conduct had been “  suspicious,”  or such as to 
render him unworthy of remaining in the society, 
were bound to give him notice that they were 
about to consider that question, so that he 
might have an opportunity of defending himself 
against any charge or suspicion which might 
have been made or entertained against him. I f  
the case rested there, and but for the considera
tions arising on the record, I  should have been 
of opinion that this was a wrongful act; and, if it 
had been such as, in contemplation of law, to 
have occasioned damage to the plaintiff, that 
the action was maintainable, and that he might 
have recovered damages; but when we look 
at the nature of the act of expulsion, and that its 
effect, if  it  had any effect at all, was to cause him 
to cease to be a member of the co-partnership, and 
that the only damage which he could possibly have 
sustained from the committee having deemed his 
conduct suspicious, and such as to render him un
worthy of remaining in the society, would be that 
he was deprived of some right, privilege, or 
benefit to which he would otherwise, under the, 
rules, have been entitled, the question arises 
whether, by reason of this notice of expulsion, he 
ceased to be a partner. I f  he thereby ceased to 
be a partner, then inasmuch as he had paid a 
deposit of 51., and had caused the name of a ship 
belonging to him to be entered in a book, and 
would have been entitled to proceed to effect 
an insuranoe thereon at any tim e he thought
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proper, he would have been deprived of that ad
vantage, and would have sustained damage.  ̂ But 
I  am of opinion that the act itself being unjusti
fiable and unlawful, for the reason that I  have 
already stated, was void, and that consequently he 
did not cease to be a partner, but that he re
mained, and is at this moment, a partner and en
titled to enforce any rights that he may possess as 
such. _ .

The great question in the case then is, 
whether the act was void. I t  has been argued 
with great force, and the argument is well entitled 
to our serious attention, that these rules are abso
lutely unconditional in their terms. I  quite agree 
that i f  the committee exercised the power they 
possessed under these rules, honestly, properly, 
lawfully, and in good faith, their decision could 
not be questioned. Their decision may have been 
wrong, and unfounded, and without sufficient 
reason, or without any reason at a ll; but I  am 
aware of no power in  the law to call in^ question 
or interfere w ith the honest and bona fide de
cision pronounced under rules so expressed by a 
committee existing, like the present, under these 
articles of Association. Whether they had been 
right or wrong, and whether they had proceeded on 
insufficient grounds, or on no grounds at all, if 
they thought fit to allege that, in their judgment, 
the conduct of the plaintiff was suspicious, or that 
his conduct was such as to render him unworthy 
of remaining in the co-partnership, their decision 
would have been final, and not open to be ques
tioned in  a court of law. But I  am of opinion 
that, upon the well-known principle of law that no 
one should, in  any court, or before any tribunal or 
body of persons authorised to act in  any manner 
whatsoever, be condemned unheard and without 
having the opportunity given to him of appearing 
and defending himself against the charge, the 
defendants were bound to give the plaintiff notice 
that this charge was about to be brought against 
him.

Many cases have been cited, in some of 
which the rule has been laid down in very strong 
and forcible terms. In  other cases it  has ap
peared that, by the particular nature of the t r i
bunal, or of the body of persons by whom the 
decision complained of has been pronounced, it 
waB not open to question; or as in a case (Copin 
v. Adamson) lately before us w ith respect to a 
foreign judgment, there may be circumstances 
under which notice would be the legal effect of 
the proceedings in  question; but the general 
rule iB, as I  have before said, that no man 
should be judged and condemned unheard. 
The principle is clearly and expressly stated 
by Parke, B., in his judgment in the case of 
Re Hammersmith Rentcharge (4 Ex. 87; 19 
L. J. 66, Ex.). Although Parke, B., differed 
in  that particular case from the majority of the 
court—and I  am not prepared to say that that 
majority were not right on this particular point 
after alluding to cases, in which the rule had been 
invariably laid down and acted upon, he expresses 
himself as follows: “ In  Capel v. Child” (2 Or. & 
Jer. 568; 1 L. J., N. S., 205, Ex.) Bay Icy, B. says, 
that he knows of no case in which you arc to 
have a judicial proceeding, by which a man is to 
be deprived of any part of his property without 
his having an opportunity of being heard. This ”  
Parke, B., proceeds to say, “  is an extremely strong 
case, and shows how powerful the principle of

A N D  O THERS. [E x .

justice is in all judicial proceedings:—Quicunque 
aliquid statuent, parte inaudita altera, aequum 
licet statuerit, haud cequusfuerit.” I  entirely adopt 
that principle, and apply that observation to the 
present case. I  come next to the case in Chancery 
of Blissett v. Daniel (10 Hare, 495), which is 
almost parallel and identical with the case now 
before the court. There a number of persons had 
entered into a co-partnership, with power to a 
certain number of the partners absolutely and 
unconditionally to dismiss and expel from the 
partnership any other partner as they might think 
proper. I  w ill read the marginal note, because it  
shows how similar to, if not identical with, the 
present case, that case was. I t  is as follows :
“  A rtic les  of partnersh ip provided tha t i t  should 
be law fu l fo r the holders o f tw o-th irds o r more 
o f the partnership shares, fo r the tim e  being, 
to  expel any partner by g iv in g  h im  notice 
thereof under th e ir  hands, in  the fo rm  thereby 
prescribed, and th a t im m ediate ly a fte r g iv ing  
such notice, a notice o f the dissolution as to 
the expelled partner should be signed by the 
partners and published, w ith  power to any other 
o f the expelling partners to  sign the name 
of the expelled pa rtn e r; and i t  was provided 
tha t i f  a partner became bankrupt, insolvent, 
o r was expelled, h is in te rest should cease, as 
to  p ro fit and loss, as i f  he had died on the day 
of such bankruptcy, insolvency or expulsion, 
and th a t the amount of his share should be ascer
tained, and payment secured by the same arrange* 
m ent as would have been applicable in  case ot 
h is decease; and i t  was also provided, th a t the 
shares o f re tired, deceased, bankrup t, insolvent 
or expelled partners should be disposed of in  
such way, e ither to or between some or a ll of 
the con tinu ing partners, or by the admission of a 
new partner o r partners, as the holders of a ma
jo r ity  o f shares should determine. The articles 
provided tha t, in  the case of m aking certain ar
rangements, there should previously be a meeting 
o f the partners in  committee, b u t d id  not express 
tha t any such m eeting should be necessary pre* 
vious to the exercise of the power to expel. The 
artic les also provided fo r the ad justm ent o f the 
partners’ accounts w ith in  s ix ty  days a fte r the 30th 
June in  each year, when an inven to ry of a ll the 
stock, debts, &c., should be made, w ith  proper 
allowances, so as to ascertain the partnership 
property, p ro fit and loss, and the shares o f the 
respective partners, which shares were to be carried 
to  th e ir  Respective accounts ; and i t  was provided, 
th a t the share of any partner who m ig h t wish to 
re tire , i f  h is re tirem ent were consented to by the 
m a jo rity  of the others, was to  be taken by the 
con tinu ing partners a t the amount at w h ich the 
same stood at the tim e for m aking the yearly  rest 
o r settlement next preced ing; and tha t the sur
v iv in g  partners were also to take the shares of il 
deceased partner at the amount a t w hich the sat»0 
stood at such next preceding yearly rest o r settle
ment. H e ld , th a t the power of expulsion oi 11 
partner m ig h t bo exercised by tw o-th irds  of th° 
partners w ith ou t any provious meeting of the 
partners in  com m ittco upon the question, an 
w ith o u t any cause being assigned for such expul 
sion : bu t tha t the power m ust bo exercised w it 
good fa ith , and no t against the tru th  and honou 
of the contract.”  I f  i t  were necessary toconside 
the effect o f the words “  w rong fu lly , collusive^» 
and im properly and w ithou t any ju s t, reasonable»
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°r probable cause,”  in the present declaration, it  
wight be that thereis enough on this record to show 
that the decision in the case which I  have just 
referred to would be conclusive here. But that 
Is not the ground on which I  desire to put the 
Present case. The marginal note to Blissett v. 
■Daniel proceeds as follows :—“  The power was not 
Properly exercised at the exclusive instance of one 
Partner, and in consequence of his representation 
to the other partners, made without the knowledge 
and behind the back of the partner who was to be 
oxpelled, and without giving to such partner the 
opportunity of stating his case, and of removing any 
Wisunderstanding on the part of his co-partners.”  
-tn that case the circumstances were entered into 
Wore fully, and more in detail than we are per- 
Witted by tho form of this record to do here. But 
We may suppose the most favourable case that 
oan be imagined on the part of the committee, 
and that there had been some complaint made 
Pefore them affording just ground of suspicion, 
into the consideration of which they were about 
to enter, and that perhaps there was something 
which, unless explained, might have shown 
suspicious conduct on the part of the plaintiff, 
Such as to render him unworthy to be a member 
_ pbe society. That case of Blissett v. Daniel is 
a direct decision in point that it was incumbent 
un the defendants to give the plaintiff the oppor
tunity of stating his case, and that i t  was un- 
a^ fu l and unjustifiable to come to a decision of 

expulsion without his knowledge and behind his 
ack. Having said that, we must now consider 
he legal effect of what has been done. I t  appears 
? We that the act was unlawful, and therefore 

p olutely void, and that it  had not the effect of 
ausing the plaintiff to cease to be a member of 

association. In  this very case of Blissett v. 
.< the decree that was made was as follows : 

hJeclare that the notice of expulsion given to 
0 Plaintiff on the 29th Aug. 1850, was void, and 

toh Pluiuluff did not, by virtue thereof, cease 
. he a partner in the co-partnership firm in the 

P'eadings mentioned.”
^ 1 apprehend that the present plaintiff has not, 
h n l/eason *dds n° tice of expulsion, which I  
a d to be absolutely void in law, ceased to be 

Wember of the co-partnership, and that he 
j . ay file a b ill in equity, and thereby entitle 
t° ^ e l f  to all the benefits which may belong
that as a co-partner. Had

m a y
i t  appeared

Uni Uny  o n e  or wore persons had, by some 
r iv ^ fu l  act prevented the plaintiff from de- 
u ',ng some benefit to which he was entitled 
Wi v.1' articles of co-partnership, this action 
don  ̂ have been maintainable for the wrong so 
,jtl ; but the present action is founded entirely 
be h j 8ct expulsion. In  contemplation of law 
be j„  sustained no damage at all from that act, 
thi8
ikb ts  he

18 exactly in the condition he was in before 
notice was served upon him, and whatever 

possessed then, he possesses still.T h '
aoti is a void act, and the notice is merely 

B t Paper-
tha(. t  i t  has been urged by Mr. Seymour 
Intel °'v?n though the act done were abso- 
Partv V0'd’ yet i f  i t  were a wrongful act, the 
actio a8Krieved thereby might maintain an 
'Wia'rr damages in respect of i t ; and that the 
Uia r ft® suffered need not necessarily be pecu- 
Or so’,bVt thatany damage, mental,moral, physical 

oial, would be sufficient to support the action.

I  had hoped that the case of Beaurain v. Scott, in 
3 Camp., to which I  referred during the argument, 
might be an authority in support of that argu
ment. On looking into that case, however, we 
find that the act done there, viz., the pronouncing 
sentence of excommunication, is an act of a 
peculiar kind. I t  is the act of a judge of an 
ecclesiastical court, and is in itself, i f  un
authorised, an indictable offence, and is of that 
public and important nature that i t  involves 
damage in law; and, therefore, although for the 
reason appearing in that case the sentence was 
void in law, yet the action was held maintainable by 
reason of the particular nature and judicial im
portance of the act done. I t  may further be 
observed that, in carrying the sentence into effect, 
which may be taken to be the act of the judge 
himself, the excommunication was publicly read 
during divine service from the pulpit of the parish 
church at which the plaintiff attended, and to 
which he belonged, and that his good name and 
fame were thereby injuriously affected. But the 
present is a case of a totally different nature. I  
wish I  could feel myself at liberty, under the 
authority of Beaurain v. Sir W. Scott, to hold that 
this action is maintainable, but when we come to 
look at it, the notice of expulsion really had no 
effect at all, i t  was mere waste paper; and had the 
plaintiff at once treated i t  as absolutely void, for 
the reason that he had not been heard in answer 
to the charge, and had called upou the defendants 
to admit him into the association, and to respect 
his rights as usual, he might, had they not done 
so, have proceeded (and indeed may yet proceed) 
to enforce those rights in a court of equity.

I  must declare this action to be not maintainable, 
and consequently that the demurrer to the de
claration must be allowed. On the same ground, 
I  am of opinion that the nonsuit directed by my 
brother Pollock must stand, and that the plain
t i f f ’s rule to set it  aside must be discharged.

C l e a s b y .B .—I  have come to the same conclusion, 
but not exactly on the same grounds. My ground 
is, not that in this case there is an absence of 
damage, because I  should have thought that 
wherever there is an injury to a right there arises 
a cause of action; and if  the right of this plaintiff 
was to be a member, and to have all the profits of 
membership, his de facto exclusion from the 
society is a damage. I t  is plain that from the 
moment of the giving the plaintiff notice of his 
expulsion he became excluded, and had no claim 
whatever in respect of any loss or damage happen
ing thereafter. As I  have said, I  should have 
thought that that was in itself an inj ury to his 
right sufficient to give him a cause of action.

But I  must say I  am not satisfied that the com
mittee are, in any case, in the absence of fraud, 
liable to an action for the manner in which they 
may have exercised their functions. Let us see 
what their powers are, and whether they are liable to 
an action because they do not give a member notice 
of their intention to exercise them. I t  appears 
that one of their rules is, that the management of 
the society’s affairs shall be governed by a majority 
of not less than nine; there appear to be 
twenty-two here, and they need not necessarily be 
members of the society. What are they to do. 
They have the entire control of the funds, affairs, 
and concerns of the society; they are to determine 
upou the admission, rejection, or exclusion of any 
vessel proposed ; and, i f  they think the conduct of
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any member suspicious, they have power at once 
to exclude him, by directing notice to be served 
upon bim. Now, supposing them to have acted bond 
fide, are they to he liable in respect of every vessel 
which has been proposed, and which they have 
rejected, or which they may have improperly ad
mitted, or for the manner, or the negligent manner 
in  which they have proceeded, on a vessel being 
proposed and rejected. So with respect to the 
management of the settlement of the claims, are 
they to be liable to an action at the suit of every 
disappointed person who makes a claim and does 
not receive satisfaction P A ll this is quite indepen
dent of the redress which could be got in a court 
of equity in case the funds were not properly 
administered.

Now, in consequence of the peculiar nature 
of the business of the society, the committee 
were expressly authorised to do that which in 
ordinary circumstances is a most unsafe thing to 
do, namely, to act on a mere suspicion. Suspicion 
generally disqualifies a person from exercising 
judgment in anything he has to deal with, but here 
the committee were to act upon it  if they enter
tained it, and were not to wait for real grounds, 
which would have to be investigated, the only 
result of which investigation would be that, i f  any 
question were put to them, they would be justified 
in saying, “  we act on a general suspicion, and not 
upon any particular ground.”  That being so, can 
it  be made a ground of action that they have 
acted upon suspicion merely P I  do not think it 
can be. I  do not think they can be exposed to an 
action for a mere irregularity, or for negligence in 
their mode of proceeding.

I  w ill now deal with the other part of the case, 
namely, the plaintiff’s allegation that the de
fendants “  wrongfully, collusively, and im
properly ”  did the act complained of. The word 
“  collusively ”  is an ambiguous word, and is 
used very loosely here. I t  does not, in my judg
ment, put the defendants to the proof that there 
was an absence of malafides on their part. The 
case of Batterbury v. Vyse, cited by the learned 
counsel for the plaintiff, was very different from 
the present one. There the collusion alleged, and 
the way in which it  was alleged, involved the 
charge of malafides of a particular nature, because 
the defendant there having made a contract for 
the execution by the plaintiff of works which were 
to be paid for on the certificate of the architect 
only, as a precedent condition, the action was 
brought against the defendant, and the ground of 
complaint was that the architect’s certificate being 
a condition precedent to payment, the architect 
had, in collusion with and by the procurement of, 
the defendant, neglected to certify, whereby the 
plaintiff was unable to obtain payment. There a 
specific act was charged. I t  does not appear to me 
that there is any such specific charge here, suppos
ing even that, i f  there were, i t  could be made the 
subject of an action against persons in the position 
of the defendants, acting, as it  were, in a judicial 
capacity, and not as partners, upon which, how
ever, I  do not at present, nor is it  necessary that I  
should, venture to express a decided opinion. But I  
do say that here there is not a sufficiently definite 
allegation of fraud to make defendants responsible.

P o l l o c k , B.—I  am also of the same opinion. 
This is a question involving and depending upon 
very many important principles of law, and some 
of them first principles,

In  the first place I  th ink there is no force 
in the objection made by the learned counsel 
for the defendants that the plaintiff had not 
insured his ship. I  think the allegation that 
he was a member of the society and had paid 
his membership money is quite sufficient to 
give him an interest in it. I  th ink also that there 
is nothing in the objection that the plaintiff is a 
member of a copartnership, because, although, as 
between the plaintiff and the other members it  
would be necessary for him to go into equity to en
force any rights he might have against the whole 
body, Btill i t  is perfectly competent to him to 
have an action against these twenty defendants, 
provided they were guilty of such a dereliction of 
duty as to give him a legal cause of action. Does 
the declaration then, disclose such cause P I t  
states that “  the defendants did wrongfully, collu
sively, and improperly expel the plaintiff from the 
said society.”  I t  seems to be conceded that the 
word expelled here must not be taken to be used 
in the sense of having physically turned him out 
of any room, but to mean the same as the word 

exclude,” as used in the rule under which the 
committee were acting on this occasion ; that is to 
say, that they passed a judgment on him, saying 
he was no longer to be considered a member. On 
this part of the case I  trust i t  w ill not be supposed 
that I  think the mode of proceeding was a proper 
or right one on the part of the defendants. I t  
w ill not be supposed that I  th ink they were doing 
what was right and proper, under the circum
stances, in meeting together and passing a resolu
tion to exclude the plaintiff without hearing him. 
But whether that wa3 so improper an act as to 
entitle the plaintiff to proceed in equity against 
the whole body of this association to restore him 
to his membership is one question, and whether it 
was such a wrongful act on the part of the defen
dants as to render them liable to an action at law is 
another question ; and in my judgment the allega* 
tion of ‘‘ wrongfully, improperly, and collusively, 
doeB not go to establish what the plaintiff ought, 
in this case, to have established, and what by 
the use of the word “  fraudulently ”  he might 
have done, namely, that the act was done 
by fraud, and by an actual fraudulent use of the 
power given to the defendants by this rule. The 
words “  wrongfully and improperly ”  may be 
rejected. The word collusively is a word of vague 
and ambiguous meaning. I t  may mean a fraudu
lent collusion, or a collusion without fraud at 
all. I t  is a sound and wholesome rule of plead
ing that words should be taken most strongly 
against the pleader, and if words of doubtful 
meaning, equally capable of an honest and a 
dishonest meaning are used, they should be 
construed in their honest and innocent sense; q 
that were not so, a cause might go to tria l at Nisi 
Prius, and a proposition be put before the jury ia 
doubtful language, capable of meaning any one 
of several things, and so great difficulty and incon 
venience would arise. I  am of opinion that these 
words do not disclose a cause of action.

But now, supposing the plaintiff to be correct in 
his view of the cape, i t  being admitted that there 
was no physical expulsion of the plaintiff i t  merely 
amounts to this—that the act the defendants have 
done is avoid act. I f  so, it  seems to me to follow tba 
no action can be maintainable. I  am sorry to din® 
from my brother Oleasby, but it does seem to B*

1 very doubtful whether there has been a legal ngb-
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infringed, so as to entitle the plaintiff to main
tain his action, although he shows no damage. 
Again, there are cases, no doubt, where there is 
no damage or anything more than nominal damage 
in which an action would lie, if the defendants 
could be charged with conspiracy. I f  a man corn- 
nuts an offence by which a person is put in peril 
for a while, that person may recover. That is not 
the case here. The plaintiff is siill a member of 
the society. He is in this position : either he is 
expelled or he is not. I f  he is expelled by a right 
and valid decision of the committee to that effect, 
then no action lies. If, on the other hand it  
18 a merely nominal sentence of no validity what
ever, by reason of his not having had notice and 
opportunity to defend himself, then, however 
wrong the society may be in removing him, the 
removal is altogether a void act, and gives the 
Plaintiff no right of action.

As to the nonsuit, i f  appeared to me at the tria l 
that the declaration was purposely framed to put 
before the jury a question which ought never to 
have been brought beforo them; and, i t  being ad
mitted by the plaintiff’s counsel, that he could not 
“•mend it  by making a stronger case against the 
defendants, I  felt i t  my duty tc insist that the 
Word expelled, as here used, did not mean physical 
expulsion, and that the word collusively was a 
vague and ambiguous expression which might 
mean either this, that, or the other.

A mphlett, B .—I  am of the same opinion. I  
should not have added anything to what has been 
said by my learned brothers, but that, although 
We agree in the conclusion we have arrived at, 
1'here is some difference as to the grounds on 
which we have arrived at it. Therefore, perhaps, 
f  may in a few words say what portion of that 
which has been already said I  agree with, and what 
18 the real ground on which I  have come to the 
same conclusion.

N ° W , i t  a p p e a rs  t o  m e , a n d  h a s  t h r o u g h o u t  
b e  w h o le  o f  t h e  a r g u m e n t ,  t h a t  t h e  q u e s t io n  

,.^Se  d e p e n d s  u p o n  th is ,  w h e th e r  o r  n o t  t h e  p la in  
j  h a s , i n  c o n s e q u e n c e  o f  t h e  a c ts  o f  t h e  d e  
eu d a n ts ,  ce a s e d  to  b e  a  m e m b e r  o f  t h e  p a r t  
- s h i p ,  j j  j j e k as n o t  cease(j  t0 t , e a  m e m b e r  

uoes n o t  a p p e a r  t o  m e  t h a t  b y  th is  b r u tw m fu lm e n ,
,8 it  would* be in that case, any wrong really 
88 been done to him, for which he ought to 
scover damages. But, on the other hand, and 
18 appeared to me to be the only way in which the 

. ase for the plaintiff could be successfully argued, 
oflfc could be brought to this, that the expulsion 

the plaintiff had been effected by fraudulent 
eans on the part of the committee, then un- 

cubtedly the plaintiff would have suffered a 
sreat in jury, and in my judgment would, upon 

®. allegation in this declaration, have been 
j t Jtled to recover damages. I  thought at first that 
th ^ aS I)ossible that the case might be argued in 
a ,'nvVuy’ though I  have subsequently arrived at 
8a ii u nt conclusion, namely, that i t  might be 
[Q members of this partnership had agreed 
a l l t h e  committee plenary powers to act for 
^  the other members of the partnership; and 
Wa,en ^ ey came to the conclusion that this man 
the n0t bt to remain a member, that, so far as 
ue Partnership was concerned, however wrong or 
j^ghgent the conduct of the committee might be 
be ^otn’ng to that conclusion, I  thought i t  might 
(yi f~rqued that the expulsion was complete, and 

be must seek a remedy against the committee

for that expulsion, because i t  was effected, and he. 
no longer remained a member of the society. I t  
appears to me that the allegations in the declara
tion are quite sufficient to support an action, 
because, although the word “  fraudulent ”  is not 
used, the allegation is, “ That the defendants, well 
knowing that if  the plaintiff remained a member of 
the society he would be entitled to be indemnified 
out of the society’s funds, and wrongfully, collu
sively, and improperly contriving to deprive the 
plaintiff of the benefit of that indemnity, wrong
fully, collusively, and improperly”  expelled him, 
upon the alleged ground that, according to the 
terms of the 47th rule, his conduct was “ sus
picious,”  and that he was not a proper person to 
remain a member of the society. I f  the expulsion 
had been carried into effect by that conduct on 
the part of the committee, I  should not have 
doubted, but for the doubt expressed by my 
learned brothers, that these allegations would have 
been amply sufficient to support an action. The 
case, then, according to my view, comes to this,— 
that, upon the allegation that he had been “  wrong
fully, collusively, and improperly”  expelled with
out being heard in his own defence, 1 think i t  is 
impossible to hold that the society, having estab
lished the committee as a tribunal to determine 
these questions, could derive any benefit from—I  
w ill not use the word fraud in any other than a 
legal sense—but w ill say, the collusive and im
proper exercise of discretion by the committee.

Then comes the question whether they were 
justified, under any circumstances, in expelling a 
man from the society, by deeming his conduct (to use 
the words of the rule) “  suspicious,”  or that he was 
unworthy to remain a member, without commu
nicating with him, and giving him some oppor
tunity of explaining before they deemed him to be 
a character of that description. The case which 
recommends itself to my sense of justice is a 
decision which was come to after great considera
tion in Blissett v. Daniel, that, where there was an 
absolute power for two-thirds of the members of a 
partnership to exclude another without any cause 
being assigned at all, they would not be considered 
to be exercising that in a bona fide manner, if, 
because some one member had said “ I  th ink we 
should get rid of that man,”  and persuaded them 
to get rid of him in that way ; and it  was held that 
they ought to have given him an opportunity of 
being heard, and for this reason, that one man may 
have had a prejudice against him and gone to the 
others behind his back and stated the grounds 
of that prejudice, and prevailed upon two-thirds 
to sign his expulsion, whereas, if  he had been 
heard, very possibly he might have removed the 
impression the Others had derivedat from something 
said behind his back. If, the very day after that 
decision in Blissett v. Daniel, the partners had met 
and had come to the decision that the plaintiff 
should be removed from the firm, i f  the court had 
decided that they were acting bona fide, and not 
out of spite to him, or for any illic it purpose, but 
only for the benefit of the partnership, that deci
sion of removal would have been perfectly right. 
So, here, i f  the committee had called the plaintiff 
before them, although they had not been able to 
show by evidence that he ought justly to be 
deemed a “  suspicious”  person, and although they 
were not able to give legal proof of his conduct, 
there can be no doubt that they would have been 
entitled to expel him . B u t, according to the alle-
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gations in this direction they never gave him the 
opportunity of explaining his conduct, and I  en
tertain no doubt (always supposing that these 
allegations could have been proved), that the plain
tiff by going into a court of equity would be 
restored to his rights.

If, then, that is so, what damage has he really 
sustained? He has not ceased to be a mem
ber ; he has still all his rights of membership, 
and the mere fact that the defendants have 
done something which is illegal and void, does 
not appear to me to authorise him in coming 
to this court to recover damages ; and for 
why ? why, for an ineffectual attempt to expel 
him from the partnership. Moreover, it  ap
pears to me that there would be great in 
convenience in trying the question whether the 
plaintiff has been expelled or not, in the absence 
of the other numerous parties who are interested 
in  the matter. A ll the partners are interested in 
having that question decided, and i f  this action 
proceeded, we should be trying i t  behind their 
backs; a matter that ouedit not, I  think, to be left 
out of consideration. Indeed, the court has, on 
various occasions, refused to entertain actions by 
one partner against another very much on that 
express ground. I f  they find the matter is so 
connected with the partnership that complete 
justice cannot be done in a court of law, the courts 
of law have said that such an action could not be 
allowed, very much on the same principle that it  
would be very inconvenient to maintain this actiou. 
I f  this action could be maintained, what would be 
the result ? Take the case of Blissett v. Daniel. 
I t  would be a surprise to lawyers to be told (which 
would almost follow from Mr. Seymour’s argu
ment) that not only could the plaintiff in that case 
get relief by filing a bilLin Chancery, but, would 
also be entitled to damages from his partners in 
an action against them in a Court of Chancery. 
The answer here is, you are not injured, because 
if  you go into a court of equity i t  would hold that 
you have not been expelled, and that no action w ill 
lie. For these reasons I  agree with the opinion 
expressed by my Lord and my learned brethren, 
and think that the demurrer to this declaration 
ought to be allowed.

Judgment for the defendant. Demurrer to the 
declaration allowed. Buie to set aside non
suit discharged.

Attorney for the plaintiff, W. Eley, agent for 
F. Summers, Hull.

Attorneys for the defendants, Williamson, Hill 
and Co., agents for England and Son, Goole.

COURT or A P P E A L  I N  C H A N C E R Y .
R eported by E. Stewart Roche and H . P eat, Esqra., 

B arristors-a t-Law .

April 20 and 21,1874.
(Before the L o r d s  J u s t ic e s .)

T h e  G r e a t  W e s t e r n  I n s u r a n c e  C o m p a n y  op  N e w  
Y o r k  v . C  u n u p p e .

Marine insurance—Principal and agent—Allow
ances—Discount—Negligence—Jurisdiction.

A marine insurance company, carrying on business 
in New York, employed the defendants, in 1858, 
as their agents in this country for the purpose of

[ C h a n .

taking risks, and adjusting and paying losses,for 
which they were to receive a commission offiveper 
cent, upon the premiums paid in each year. The 
company also effected insurances in this country 
through the defendants.

On the 8th Dec. 1865, the defendants received in
structions from the company to reinsure fifteen 
ships upon which their lines were full. The de
fendants endeavoured to effect the insurances, but 
in consequence of news of a disastrous gale, they 
were unable to do so except at exorbitant rates ; 
they therefore wrote the same day to the company, 
informing them thereof, and stating that they left 
it to the company, i f  they deemed it necessary, to 
insure on their side, where it could be done at a 
profit, instead of here, where it would have to be 
done at a loss. After sending this letter, the de
fendants made no further attempts to insure these 
ships. Before the company received this letter, 
one of the ships which the defendants were directed 
to reinsure was wrecked, and thereby a loss was 
incurred by the company.

On a lillby the company praying for an account of 
the transactions between them and the defendants, 
and for damages in respect of the loss occasioned 
by the defendants’ negligence in not reinsuring the 
ships as directed :

Held (reversing the decision of Bacon, V.G.), that a 
claim for damages by reason of the negligence of 
an agent, could not be enforced in a suit in equity 
for an account of the transactions between prin
cipal and agent, but that the plaintiffs’ remedy 
was by action at law.

Under the “ credit ” system of conducting marine 
insurance business, which was the system adopted 
by the defendants, it is customary for the under
writer to allow a discount of twelve per cent, to the 
broker upon the balance, i f  any, owing to the un
derwriter upon the settlement of accounts with the 
broker at the end of each year.

In  the agreement between the company and the de
fendants, no mention was made of the remunera
tion to be received by the defendants for reinsuring 
ships in this country.

In  1866 the company, rvho had hitherto been igno
rant of the discount allowed by underwriters to 
brokers, were informed by the defendants that 
they were remunerated in that way, but the com
pany made no complaint about it. They note 
contended that the defendants, being their agents, 
were not entitled to receive any benefit in the course 
of their agency except for their principals, and 
prayed that the defendants might be ordered to 
account to the company for the discount received 
by them in respect of insurances effected for the 
company:

Held (reversing the decision of Bacon, V.G.), that 
as no remuneration was provided in the agree
ment for insurances effected by the defendants, 
they were entitled to retain for their own benefit 
the discount allowed to them by the under
writers.

T h is  w a s  a n  a p p e a l f r o m  a  d e c is io n  o f  B a c o n , 
V.C. ' .

The hearing in the court below is reported 
ante, p. 219, where the facts of the case are fully 
stated.

The Yice-Chancellor ordered the accounts to be 
taken as prayed by the bill, and directed that in 
taking those accounts the defondants should bo 
charged with the damages occasioned to the 
plaintiffs in respect of the loss through the defen'

T h e  G r e a t  W e s t e r n  I n s u r a n c e  C o m p a n y  o p  N ew '  Y o r k  v. C u n l if f e .
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dants’ neglect to reinsure, and also with the dis
count received by them from the underwriters 
over and above the commission of 5 per cent. 

From this decision the defendants appealed. 
John Pearson, Q.C. and Millar, for the appel

lants.—We are entitled to retain the discount 
allowed us by the underwriters, for in effecting 
insurances we acted as brokers and not as agents, 
and are therefore entitled to the usual brokers’ 
remuneration ; there being nothing in the agree
ment between us and the company about re
muneration for effecting insurances. By the 
agreement we were appointed agents for adj usting 
and paying losses in London, and for taking 
risks only, and nothing can be imported into 
the agreement which is not there. The trans
actions between the broker and underwriter 
are distinct and separate from the transactions 
between the broker and the assured. The law 
of principal and agent does not apply to the 
■natter of this discount received by us from the 
underwriters, for we did not act as agents in 
the matter. The practice as to these transactions 
■s stated by Parke, B. in Power v. Butcher (10 
B. & C. 329), and i t  is still more fully stated by 
Blackburn, J. in Xenos v. Wiclchan (2 Mar. 
Law Oas. O. S. 537; 14 0. B., N.S., 460), 
8o_ that the custom by which a broker re
ceives discount from an underwriter is thoroughly 
established and recognised. The discount is paid 
not upon any particular premium, but upon the 
balance of accounts between the underwriter and 
the broker in respect of all his clients at the end 
°f each year. As to the claim for damages in 
respect of the loss sustained by reason of our fail
ure to reinsure, the remedy is at law and not in 
this court. The accounts between us and the com
pany are not so complicated as to render them 
unfit to be the subject of an action at law, and all 
the questions in this case are rather questions that 
ought to be tried by a mercantile ju ry  than by a 
c°urt of equity. But we were not guilty of any 
negligence; as agents we were bound to use the 
same discretion and diligence as our principals 
'v°uld have usedon their own account,and we were 
Justified in not reinsuring when we were unable 
t° do so except at exorbitant rates. On finding 
ourselves unable to reinsure at the ordinary rates, 

at once adopted the course which the case of 
'/attander v. Oelrichs (5 Bing. New Cas. 58) shows 
o be the proper one, and wrote to our principals, 

stating that we could not insure at the ordinary 
ates. But at all events, we are entitled to set-off 

nf in s t  the damages the amount Baved in respect 
the other fourteen ships by the same alleged 

°t of negligence. They also cited
Stewart v. The Greenoclc Marine Insurance Company 

2 H . of L. Cas. 159;
Dalzell v. Mair, 1 Camp. 532;
-4iry  v. Bland, 1 Camp. 534n.;
Minett v. Forrester, 4 Taunt. 541n.

/yiU, Q.C. and Marten, Q.O. for the respondents. 
~~J-he defendants acted as our agents in effecting 
ho insurances. They were in a fiduciary position, 
ud could not accept a gratuity. They must, 

^ uref'ore, account to us for the discount received 
y them from the underwriters :

Queen of Spain v Parr, 21 L. T. Rep. N. S. 555; 39 
L. J., N. S. 73, Ch. :

Turnbull v. Garden, 20 L. T. Rep. N . S. 218; 28 L. J., 
. N . S., 331, Ch.
T h  * ’„j'hh'negiect to reinsure was a breach of trust, 

ud the defendants, therefore, cannot set off against

the loss the amount that has been saved by their 
neglect and breach of trust. As for the objection 
that our claim for damages ought to be enforced 
in a court of law, we contend that this court has 
jurisdiction to assess the damages in taking the 
accounts between us and the defendants, which are 
too complicated to be dealt w ith in a court of law. 
They also cited

Sweeting v. Pearce, 1 Mar. Law Cas O. S. 134 ;
5 L. T. Rep. 79; 30 L. J , N . S., 109, C. P.

Without calling for a reply,
Lord Justice James said : I  am of opinion that 

the decree of the Vice-Chancellor must be dis
charged. Though filed as a bill for a general 
account between principal and agent, the b ill was 
really filed for the purpose of getting the opinion 
of this court upon three questions, and three 
questions only, which are tne sole questions that 
have to be determined. That is the mode in which 
the bill itself states the case. The plaintiffs say 
that there are three questions. The first is that 
relating to the neglect to reinsure, which was fol
lowed by the loss of the ship; the second is the 
question of interest; and the third is the question 
of discount. Those are the only questions which 
have arisen; the plaintiffs say that certain ques
tions have arisen, and they state the questions. 
That being so, there is no doubt upon the face of 
the bill an admission against the plaintiffs that but 
for those questions there would be nothing to l i t i 
gate about in this court or any other court. That 
is really the case, and there is nothing to do here 
except to settle those questions.

Now how do those three questions stand ? 
First of all, with respect to the interest, I  am 
of opinion that the case intended to be made 
by the bill wholly failed. The case made by 
the bill, and the case intended to be made by 
the bill, was not that the defendants were not 
entitled to claim interest w ith respect to the 
moneys which they paid, but that, instead of charg
ing interest from the end of the year, which was 
the proper time to do it, they charged the interest 
from the time at which the actual sums were paid 
during the year; and the plaintiffs allege, there
fore, that the interest during that portion of the 
year ought to be disallowed. The answer to that, 
as stated by Mr. Pearson, is this : “  I f  we had been 
minded to do so, we were entitled to have charged 
interestfrom thetimethepremium was paid, or sup
posed to have been paid, but we did not do so; we 
only charged interestfrom the end of the year which 
is upon the pleadings admitted to be right.”  I t  ap
pears to me that the defendants say : “  We never 
did charge interest in that way.”  There is the alle
gation ; the accounts are produced, and there is no 
trace of any such interest being charged except at 
the end of the year. That was the mode of charg
ing interest up to the end of the year, year by 
year, upon the account as it  then stood, and that 
system went on from the beginning to the end of 
the agency. The course of dealing between the 
parties is established by a succession of accounts.

Then the next question is as to tho discount, or 
whatover it  maylbe called, the allowance or gratuity 
which tho brokers receive from tbo persons with 
whom they effect reinsurances. And upon this 
part of the case the plaintiffs say : “  You are our 
agents, and in the course of that agency you have 
received a gratuity which you ought not to keep 
yourselves. You are mere agents, and, according 
to the principles of this court, a mere agent has
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no right to receive any benefit himself in the 
course of his agency ; he has no right to make any 
profit in the shape of discount or anything of that 
kind.”  I  believe the principle is laid down in  one 
or two cases which were before me, and in which I  
acted upon i t ; i t  applies to the case of an agent 
dealing with his principal’s money, making pur
chases for him, or something of that kind, and 
receiving something in the shape of a gratuity for 
it. The question in  the present case is, whether 
the agent has been otherwise reimbursed, and 
whether he has received a gratuity of which his 
principal can be supposed to have been ignorant. 
But here—whether the defendants are called in
surance brokers, or insurance agents, or merchants 
doing brokerage business or insurance business, 
the mere name is a matter of not the slightest 
consequence whatever—here what was done was 
this : the defendants were merchants in London 
minded to do reinsurance business as agents of the 
plaintiffs, and minded to do other business con
nected with it, and apparently doing insurance 
business, not only for the plaintiffs but for other 
clients who came to them. As stated on the part 
of the plaintiffs, they were agents to underwrite 
and to settle losses in respect of policies, and 
whether they be called agents or not, they were 
agents or brokers to effect reinsurances in those 
cases in which reinsurance was thought right by 
the principals in New York. That was a part of 
their business. The other part of their business, 
i t  is quite clear, was that which was thought to be 
the most profitable, because i t  appears from the 
correspondence that the defendants represented 
that they would not carry on one part of the busi
ness without tha t; and it  was not likely that the 
plaintiffs would get any other persons to act as 
agents, without allowing them to obtain the profits 
of that particular business. Now, with regard to 
the other part of the business, which is the under
writing and the settling of losses, an actual agree
ment was made, the terms of remuneration being 
reduced into w riting ; but with regard to the 
effecting of reinsurances, not only were the terms 
of remuneration not reduced into writing, but no 
remuneration ever was paid by the plaintiffs, or 
supposed to be paid by the plaintiffs to the defen
dants at all. Yet this business was done by the 
defendants to obtain profit, as they knew i t  to be 
a profitable part of their business. I t  was not 
profitable by reason of anything which was to be 
paid by the plaintiffs to them as their paid ser
vants. The view taken by the Vice-Chancellor 
seems to have been, that the defendants were paid 
agents of the company, who could not do this 
business themselves; but they were not paid ser
vants to do the work, receiving remuneration for 
i t ; but they were left to make the profit which 
was incidental to the business itself. That was the 
character of their employment, otherwise it  would 
not have been a profitable employment. The profit 
was not to come from the plaintiffs in the shape of 
any direct payment: i t  waB to be profit which 
should enure to the defendants in the ordinary 
course of that kind of business. That was the 
business of going to underwriters, and getting the 
underwriters to accept the risks, paying them the 
premium for it. That is a well known business. In  
going to underwriters to obtain the insurances, 
they also go to Lloyd’s to the persons connected 
w ith that kind of business. Whether he be called 
a broker or not, the person who is the agent for

[C han .

the merchant for this purpose, does and effects the 
insurance and he receives a discount of five per 
cent. In  the particular form which waB adopted 
in the present case, the defendants received a dis
count of five per cent., which they put into their 
own pockets. They were paid by the underwriter 
instead of by their principal. And then by a prac
tice quite as well known, recognised by everybody 
connected with the business, recognised in the 
courts of law in this country, and referred to over 
and over again, upon the settlement of the accounts 
they received a gratuity of twelve per cent, upon the 
balance, if  the balance happened to b9 a favourable 
one—that is, i f  the underwriter finds i t  to be a 
profitable account, he gives twelve per cent, upon the 
balance to the broker who brought the business to 
him. I t  is not upon the particular transaction, as 
I  gather, but it  is upon the whole result of the 
transactions which the broker has introduced to 
the particular underwriter ; all the business done 
between them during the whole year iB taken into 
account. That is the established remuneration 
which f broker receives for doing that business. In  
my opinion that is as right a thing as the five per 
cent, discount. The plaintiffs have never disputed 
that the defendants were entitled to retain in their 
own pockets the five per cent. They say : “  We 
knew that, but we did not know of the other.”  They 
never inquired. They say: “ We meant i t  to be 
according to the usual practice,”  and they never 
made any inquiry about i t  until the year 1866, 
when i t  appears, upon their own case, that they 
had some correspondence with the defendants, 
who told them what the nature of their profit 
was. That was communicated to the chairman 
and some other leading officer of the company in 
1866 ; i t  was known by two persons, one of whom 
was the chairman, I  think, and the other the deputy- 
chairman of the company; both these persons knew 
i t  in the year 1866. I t  is not pretended that there 
was a shadow of complaint by these gentlemen at 
the time ; they allowed the matter to go on during 
the remainder of the year 1866, during the 
waole of the year 1867, and during a part of 
1868, without the slightest suggestion that there 
was anything wrong in what these parties were 
doing, and they continued upon the footing 
that that was to be the mode of their re
muneration. There is the fact that this mode 
of remuneration was known to the company ni 
the year 1866, and the defendants were allowed to 
go on doing their work upon that understanding. 
1 th ink that the dispute on the part of the plain
tiffs is deficient in honesty as well as in law. I  think 
that they ought not to have disputed the matter 
when they had allowed the defendants to go on 
after 1866, even if they had any reason to find fault 
before. That disposes of the question of interest, 
and of the question of the so called discount.

Then with regard to the third po in t; I  am clearly 
of opinion that this never could be the subject of a 
suit in equity. I  asked in vain for any authority 
in which i t  is laid down that where there is an out
standing account between principal and agent 
you can introduce into that account a mere item 
of damages occasioned by the negligence of the 
agent in disobeying some instructions of his prlD" 
cipal. The most analogous case to it  is that wbic 
I  suggested, of taxing a solicitor’s b ill and takin«  
cash accounts. I  have never heard that, in such 
case as that, one can introduce into the account to 

1 loss sustained by the negligence of the solicitor i

T he  Great W estern I nsurance Company op N ew  Y ork v . Cunlippe .
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carrying on the action improperly, or never investi
gating the case at all. That must be left to the 
common remedy of an action at law for negligence. 
One case with regard to a solicitor was, I  think, 
referred to, in which the demurrer to a cross b ill 
was overruled ; there the solicitor, having security 
for his costs, filed a b ill to enforce that security, 
and there was a cross b ill saying that there was 
nothing due because there had been so much 
negligence that the solicitor was not entitled to 
recover. That was totally different; that case was 
as to the amount due upon the security and the 
question raised by the cross-bill would necessarily 
arise with regard to enforcing the security. But 
with that exception, that single exception, no case 
is suggested in which an action for negligence has 
been brought into this court merely because there 
bas been some money account between the person 
who has been the employer and the person who has 
been the employed in the matter in which the 
alleged negligence has arisen. I  am therefore of 
opinion that this b ill was not right. The answer 
contains the same objection as i f  the b ill had been 
demurred to.

I  am of opinion that the demurrer would have 
been allowed and ought to have been allowed, i f  
there had been a demurrer to the b ill; and, that 
being so, I  am of opinion that as all the three points 
Which have arisen and which are the only points 
raised by the bill being decided against the plain
tiffs, the only consequence is that the b ill must be 
dismissed with costs.

Lord Justice M ellish .—I  am of the same opinion. 
The first question I  have to consider is, what re
muneration were the defendants entitled to charge 
[he plaintiffs for acting as agents for the plaintiffs 
¡P effecting reinsurances and making themselves 
liable to pav the premiums on those reinsurances 
to the underwriters ? Now the plaintiffs, being a 
large insurance company in New York, by the 
letter of the 15th June 1858 proposed to the 
defendants to act as their agents for the purpose 
°f paying the amount due on policies when losses 
occurred which they were going to make payable 
ln England. That was the principal matter for 
^yhich they wished to employ the defendants, and 
they asked what would be the charge the defend
ants would make if  they were appointed agents for 
"hat purpose. And the defendants answered that 
their charge would be "2[ per cent.; and that those 
^ efe the usual terms for paying and settling 
claims. Then the plaintiffs accept that offer, and 
mention in the letter in which they accept it  
that “  we ¿kail frequently have reinsurance and 
°ther business negotiations to make through you,” 

ht they ask no question as to what will be the 
charge which the defendants w ill make for effecting 
such reinsurances. The defendants accept the 
employment and accordingly the business goes on 
and is transacted between the two parties, and large 
quantities of reinsurances are effected. In  the 
apcounts, so far as we have them before us, they 
,,ltI1ply charge the plaintiffs with the fu ll amount of 
he premiums with interest payable from the 1st Jan. 
ucceeding the time when the particular insurances 

&re made; and the plaintiffs go on settling the 
pcounts, and paying from time to time during the 
'gbt years, making no objection to that mode of 
' urging Prom that i t  is obvious that they were 
^charged any brokerage, nor did they pay any. 

kri 6n ’s quite obvious that they must have 
hewn, and they do not deny that they did know,

that the defendants were to be remunerated by 
receiving a certain allowance and discount from 
the underwriters with whom they made the bar
gains. I t  is easy to ascertain by inquiry what is 
the usual and ordinary charge which agents who 
effect reinsurances are entitled to make. I f  a 
person employs another who, he knows, carries on 
a large business, to do certain work for him, and 
does not choose to ask him what his charge w ill be, 
and in fact knows that he is to be remunerated, 
not by him, but by the other party, which is 
very common in mercantile business—if he knows 
that the agent is to be remunerated by the other 
party with whom the business is transacted, and 
he does not choose to take the trouble to inquire, 
and does not think it  worth while to ask, what the 
amount is, he must pay the ordinary amount which 
such agents do charge. What is the ordinary 
amount p There is no dispute about it. Mr. 
Lathers speaks about i t ; in his affidavit he says— 
“ The ordinary course of transacting marine 
insurance business at Lloyd’s is according to 
one of two systems known respectively as the 
cash system and the credit system.”  Then he 
goes on to describe the cash system, and then 
he says—“ The credit system is as follows: 
The broker, as in the former system, is debited 
with the premium and credited with the five per 
cent, for brokerage in his account with the under
writer upon the insurance being effected. The 
account is continued up to the 31st Dec. in each 
year, and in this account the underwriter is 
debited with the losses which have arisen upon the 
risks protected by insurances, and if upon the 
balance of the account the amount of the premiums 
less brokerage exceeds the amount of the losses, so 
that the underwriter has money to receive, the 
underwriter allows to the broker a reduction 
of twelve per cent, upon the balance which the 
broker pays to the underwriter. On the other 
hand, if the losses exceed the premiums less broker
age, the broker does not receive any allowance 
upon the amount of the premiums which he pays in 
account. This deduction or allowance of twelve 
per cent, is called ‘ discount.’ ”  That, he says, is 
the ordinary remuneration which a broker receives. 
Now what are the reasons alleged by the Great 
Western Insurance Company why they should not 
pay to the defendants the ordinary charge—it 
seems to me immaterial whether you call the agent 
a broker or not—why they should not pay the ordin
ary charge, admitted to be so, which is allowed to and 
received by agents who effect insurances P I t  is 
thus stated in Mr. Lathers’ affidavit.— ‘ In the 
year 1866 I  and the plaintiff company for the first 
time discovered from the information obtained by 
Mr. John Bains Parker, the Yice-President of the 
company, who was then in England, that the firm 
of John Pickersgill and Sons, although crediting or 
allowing to the plaintiff company only the broker
age of five per cent, as allowed by the underwriters, 
in fact obtained from the underwriters an additional 
allowance or discount as stated in the b ill of com
plaint. The fact is that the firm of John Pickers
g ill and Son conducted the business of the said 
reinsurances according to the credit system, and 
thereby obtained the said discount of twelve per 
cent, on the balance payable to the underwriters at 
the end of the year. I  bad not, nor to the best of 
my knowledge, information, and belief, had the said 
company or any person on their behalf, any inform
ation or intimation of the said John Pickersgill and
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Son obtaining sucb benefit or advantage until the 
discovery of the fact thereof in the year 1866 as 
aforesaid.”

Now the sole question to be decided is whether 
the circumstance that the Great Western In 
surance Company — the business having been 
carried on, I  think, from 1858 to 1868 —did not 
discover this practice as to the underwriters 
allowing the twelve per cent, upon any profit that 
might be made upon the business as between the 
broker and the underwriter, until the year 1866, is 
any reason why they should be allowed to reopen 
this matter, and have an account, and obtain a 
share or the whole of the twelve per cent, for them
selves. Even i f  they had never discovered i t  until 
after the whole account was closed, I  am of opinion 
that i f  a principal employs an agent, and does not 
state what his remuneration is to be, and the agent 
goes on and transacts business on that footing, the 
principal knowing that the agent is to receive his 
remuneration from the other persons with whom he 
deals, and not choosing to ask what the amount is, 
he is bound by what the custom and usage is, 
though he does not know it. Secondly, I  entirely 
agree with what the Lord Justice has said, that 
they having discovered i t  in the year 1866, ought 
to have stopped at once and not to have gone on 
dealing for two years more without making any 
objection, and then saying what they did. There 
is no reason to suppose that Messrs. Pickersgill 
and Son would have consented to act for them on 
any other than the ordinary footing, and if  the 
plaintiffs had gone to them in 1866 and said “  You 
must give us the twelve per cent.,”  they would 
liavo said, “  No, thank you; go and take your 
business elsewhere, and see if you can find another 
broker who w ill do your business for less.”  The 
case seems to me also quite clear on the question 
of interest, because the matter has been settled 
ever since the time of Lord Mansfield, with refer
ence to this very peculiar business of insurance 
agents and brokers, that though the premium may 
never have been paid by the assured to the broker, 
and may not have been paid by the broker to the 
underwriter, yet, as between the assured and the 
broker, i t  is considered to have been paid from the 
moment of the insurance being effected, and the 
broker makes his own bargain with the assured 
as to when the premium is to be paid to him, and 
the broker makes his own bargain with the under
writer when the premium is to be paid to him. 
The bargain was, as is proved by the account—and 
there is nothing unreasonable in i t—that the 
defendants would give the plaintiffs credit up to 
the end of the year, which is exactly the same time 
as, according to the credit system, the underwriter 
gives ; and if i t  was not paid at the end of the 
year, then interest, as on a mercantile account, 
was to be charged from that time. That appears 
to me to be perfectly correct, and there seems to 
me to be no reason at all why this account should 
be taken and the matter reopened for the purpose 
of making fishing inquiries, for which there is no 
occasion or ground whatever, whether payments 
were made to the underwriters on the 1st Jan. or 
some time afterwards. I t  appears to me that there 
is no right to make any such inquiries.

I  also entirely agree that, as to the last matter, 
this is not a case for a court of equity, but is 
only a case for a court of law. I  should say that 
though generally I  am very sorry to send suitors 
from this court to bring their suits in another

[Q. B.
court, yet in this particular instance I  cannot help 
thinking that i t  is really a case for a mercantile 
ju ry  sitting at Guildhall to say whether there has 
been negligence in not reinsuring this ship, for 
which the defendants ought to be liable. I  am very 
glad not to be obliged to express an opinion one 
way or the other on the subject, no case having 
been cited to us in which the court of equity ever 
has taken upon itself to decide such a question.

I  am of opinion that the courtis not called upon 
to decide it, when the objection is taken, as it  is 
here.

Appeal allowed and bill dismissed with costs.
Solicitors for the appellants, Walton, Buhb, and 

Walton.
Solicitors for the respondents, Hollams, Son, and 

Coward.

C O U R T OP Q U E E N ’S B E N C H
Reported by J. Shortt and M . W. M cK e li.ar, Esqrs., 

Barristers-at-Law.

May 5, and July 6,1874,
Cory v . P atton.

Marine assurance—Concealment of material fact— 
Insurance made by agent subject to approval of 
assured—Knowledge of assurer after initialling 
of slip, but before ratification and before execu
tion of policy.

A slip being in practice the complete and final con
tract between the parties to a contract of marine 
insurance, although not enforceable at law or in 
equity, there is no obligation on the assured to 
communicate a material fact that comes to his 
knowledge after the initialling of the slip and 
before the issuing of the policy ; nor does the fact 
that the contract has been entered into by the agent 
of the assured and the slip been initialled by the 
underwriter, subject to the approval of the assured, 
and that the ratification of the assured does not 
take place until after the material fact comes to 
his knowledge, entitle the underwriter to have the 
fact communicated to him.

In  an action upon a policy of marine assurance, 
the plaintiff's replied to a plea of the concealment 
of a material fact, that, before they had know
ledge of the fact, their agent had entered into an 
agreement with the defendant to effect this as
surance by the latter’s initialling a slip; ana 
that i f  they had communicated the fact to the 
defendant when they first knew it, he would still 
in honour, conscience, and good faith, have been 
bound to subscribe his name to the policy sued 
upon. The court had held this replication good- 
on demurrer, and the jury at the trial found a 
verdict upon it for the plaintiffs.

Held, upob the authority of Hagedorn v. Oliverson 
(2 M. S. 485) that the admitted circumstances, 
—defendant having entered into this agreement 
with plaintiffs’ agent subject to plaintiffs’ ap~ 
proval, and plaintiffs’ ratification not havin'] 
taken place till after he obtained knowledge oj 
the material fact concealed,—made no difference 
to the legal validity of the verdict upon the repW 
cation.

T his was an action upon a policy of marine assur
ance tried before Cockburn,C.J., at Guildhall. A 
verdict was found for the plaintiffs, but leave 
reserved to the defendant to move to enter a non
suit.
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Defendant pleaded as a Gth plea, concealment of 
a material fact, viz., that the said ship having set 
sail and departed on the said voyage with the said 
goods on board had met with an accident and 
misfortune whilst proceeding on the said voyage.

To this the plaintiffs replied that before they 
had any knowledge of the material fact, they, 
being at a distance from the defendant, by a letter 
Written by them to their agent instructed their 
said agent to effect the said insurance, and the 
plaintiffs said that they had no knowledge of the 
said material fact until after the lapse of a reason
able time for their agent to agree with an under
writer or underwriters to insure the said goods, 
and to settle with him or them the terms and pre
mium on and for which the said insurance should 
he effected, and the plaintiffs said that in the ordi
nary course of business their said agent ought to 
have agreed and settled as aforesaid before they, 
the plaintiffs, knew of the said material fact; and 
the plaintiffs said that before they knew the said 
fact the said agent did apply to the defendant as 
such underwriter as aforesaid to insure the said 
goods and settle and arrange with the defendant 
the terms and premiums on and for which the 
defendant would insure the same, and the defen
dant made a binding agreement with the said 
agent to insure the same on those terms and for 
that premium, and became in honour, conscience, 
aud good faith, though not in law bound to submit 
a policy for insuring the said goods on those 
terms and for that premium, and the plaintiff 
said that i f  the said material fact and pla intiff’s 
said knowledge of it, and the premises aforesaid 
uad afterwards been made known to the defendant 
*le would still in honour, conscience, and good 
faith, have been bound to subscribe himself to the 
Plaintiffs for such a policy as aforesaid, and the 
Plaintiffs said that the policy in the declaration men- 
f'oned was the policy which the defendant was so 
Pound to subscribe as aforesaid, and the plaintiffs 
8aid that they, the plaintiffs, knowing as the fact 
^as that in due course of business at the time 
J’ hen they first had knowledge of the said material 
fact either a policy for insuring the said goods in 
Pursuance of their instructions would be effected, 
0r that such an agreement would be made by some 
Underwriter or underwriters which would in 
honour, conscience, and good faith bind him or 
.hem to subscribe a policy for effecting the said 
uasurance, did in good faith abstain from commu
nicating the said material fact to their said agent 
p*' to the defendant which is the concealment in 
he Gth plea mentioned.

th is replication had been held good on de
murrer (ante, vol. 1., p. 225; 26 L. T Rep. N. S. 161 ; 
7k B'ep. 7 Q. B. 304); and the ju ry  found that the 
lleged practice of merchants was proved. I t  
as admitted, however, that the slip was initialled 
Ubject to the approval of the plaintiffs as to the 

im?unt of premium, and that they did not ratify 
e'r  agent’s contract until after they knew of the 

r  0ldent to the ship. The point reserved by the 
°rd Chief Justice was whether these admitted 
feumstances, which are more particularly de- 
ffPcd in the judgment, made any difference to 

cat' validity of the verdict upon the repli-

r .ule nisi had been obtained, calling upon the 
jje ‘utiffs to show cause why the verdict should not 
th Sf t aside and a nonsuit entered in pursuance of 

16 leave reserved on the grounds that the custom

found by the p iry was not sufficient in law to sup
port a verdict for the plaintiffs, and that upon the 
whole case there was no evidence to support the 
replication, or any amended replication ; also why 
a new tria l should not be had on the ground that 
the verdict was against the weight of the evidence.

Hugh Shield showed cause.—The effect of the 
decision of the demurrer in this case was that the 
lim it of the term for obligatory disclosure of 
material facts is when the underwriter signs the 
slip ; this may be either law or custom, and the 
plaintiffs have both in their favour. [ B l a c k b u r n , J. 
—The question is whether the duty to disclose a 
materia] fact does not continue until the ratifica
tion of the contract. Q ua tn , J.—I t  has been held 
that the subsequent ratification of an unauthorised 
stoppage in transitu has not the effect of altering 
retrospectively the ownership of the goods, Bird 
v. Brown (4 Ex. 7861. C o c k b u r n , C.J.—The under
writer said to the assurer’s agent, I  enter into this 
contract on condition that your principal ratifies. 
Is that not on the implied condition that the state 
of things then existing must also exist at the time 
of ratification ?] There is no evidence of any such 
condition on the underwriter’s part when he 
initialled the slip ; and the ju ry have practically 
found that the custom alleged in the replication 
was proved, and that i t  was not dependent upon 
the priority of the plaintiffs’ knowledge, or their 
ratification.

Matthews, Q.C., and Watlein Williams, Q.C. 
supported the rule for the defendant.—The cus
tom proved at the tria l did not touch the question 
of ratification. [Q u a ix , J.— Why does not the 
custom, that nothing after the slip can affect the 
assurer’s duty to disclose, include ratification ?] 
There was no binding agreement between the 
parties before the plaintiffs knew of the material 
fact concealed. U n til ratification there was 
nothing to bind the plaintiffs, and therefore until 
then the defendant could not be bound. The fact 
that the slip was initialled, subject to approval, is 
cogent evidence that until ratification it was not 
intended to be binding, as the House of Lords 
held with respect to a paper containing heads 
of an agreement sent to a solicitor to reduce into 
form : (Ridgway v. Wharton, 6 H. of L. Cas. 238.) 
A t p. 305, Lord Wensleydale said: “ These cases 
often occur in courts of law, and the question 
then always is, whether the parties mean to em
body the contract, made by parol, in w riting ? I f  
they do, nothing binds them t il l  i t  is written.”  I t  
was held in Boutledge v. Grant (4 Bing., 653), the 
defendant having offered to purchase a house, and 
to give plaintiff six weeks for a definite answer, 
that before the offer was accepted, the defendant 
might retract i t  at any time during the six weeks. 
So in Cooke v. Oxley (3 T. R. 653), defendant 
having proposed to sell goods to plaintiff, gave him 
a certain time, at his request, to determine 
whether he would buy them or not. Plaintiff 
within that time determined to buy them, and 
gave notice thereof to defendant; yet the latter 
was not liable in an action for not delivering them, 
for the plaintiff not being bound by the original 
contract, there was no consideration to bind the 
defendant. Lord Kenyon said : “  Nothing can 
be clearer than that at the time of entering into 
this contract, the engagement was all on one side 
the other party was not bound; i t  was therefore 
nudum pactum.” [ B l a c k b u r n , J.—Is not Hage- 
dorn v. Oliverson (2 M. & 8. 485, cited in Story
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on Agency, sect. 285,) exactly in point with regard 
to the present caseP] There the insurance was 
in the name of the broker, as well as other per
sons, and the contract existed from the beginning; 
i t  was not dependent upon the approval of a prin
cipal. The policy was effected in the usual form 
by plaintiff as well in his own name as for and in 
the name of all and every other person, &c., for 
the benefit of S., an alien enemy, and plaintiff 
procured a licence to legalise the voyage, and a 
loss happened; and two years afterwards, S., by 
letter to the plaintiff, adopted the insurance : it  
was held that the plaintiff might recover against 
the underwriter, averring the interest in S. There 
the broker and underwriter professed to make a 
final contract between them; there was nothing 
wanting but mere ratification. [ B l a c k b u r n , J .-~  
Nor is there here.] There is nothing here to 
show more than a proposal on the underwriter’s 
part. [C o c k b u r n , C.J.—The initials on the slip 
go further than that.] They do not constitute a 
contract with the principal. U ntil both parties 
were bound there could be no contract. Here 
there was no binding contract on the broker 
before knowledge of the accident was obtained; 
much less, therefore, was there a contract binding 
upon the principal.

C o c k b u r n , C.J.—We are all agreed that the 
plaintiffis entitled to our -judgment, and that the 
rules should be discharged; but we w ill take time 
to give our reasons. Cur. adv. vult.

July 6.— C o c k b u r n , C.J., delivered the judgment 
of the court (Cockbura, C.J., Blackburn, Quain, 
and Archibald, JJ.).—This was an action on a 
policy of insurance on goods.

The plaintiffs, who are colliery owners and 
merchants at Cardiff, having had a cargo of 
coals shipped on their account on board the 
ship Ceylon, by their agents at Newcastle, wrote 
on the 19th A pril 1870, to insurance brokers 
in London to effect an insurance thereon, lim it
ing the amount of premium to 30s. a ton. The 
broker’s clerk thereupon proceeded to Lloyd’s, 
and saw one Rutherford, who was in the habit 
of underwriting for the defendant, and whose 
authority was not disputed; and on Rutherford 
refusing to insure the cargo at less than 35s. a 
ton agreed to give that amount of premium, 
whereupon Rutherford initialled the slip. I t  did 
not appear that the broker had a discretionary 
authority to exceed the lim its prescribed by the 
plaintiffs as to the amount of premium, and it 
roust be taken tbattheslip was initialled subject to 
the ratification of the plaintiffs, more especially as 
in this instance the letter of the plaintiffs to the 
brokers was shown to Rutherford, who thereupon, 
according to his own account, initialled subject to 
approval. By the practice of Lloyd’s, as stated 
by Mr Rutherford in evidence, “  i f  an agent agrees 
to give a higher premium than his instructions 
warrant, and the underwriter initials knowing it, 
i f  the principal ratifies, the underwriter is bound.” 
The plaintiffs in the present case did in fact ratify 
what the brokers had done, and, i f  this were all, 
the case would he free from difficulty. But i t  so 
happened that between the time of in itia lling the 
slip aDd the signing the policy, viz., on the after
noon of the 20th April, the plaintiffs became aware 
of the loss of the Ceylon, but failed to communi
cate that fact to the defendant.

The case came before this court on demurrer 
(ante, vol. 1, p. 225; 36 L. T. Rep. N. S. 161,

and L. Rep. 7 Q. B. 304), but, as the facts then 
stood on the record, the fact that the Blip was 
initialled subject to ratification by the assured, 
was not before the court. Upon the facts as then 
appearing on the record, this court gave judgment 
in favour of the plaintiffs on the ground that, ac
cording to the usage of those engaged in marine 
insurance, the initialling of the slip constitutes a 
complete and final contract binding upon them in 
honour and good faith, whatever events might 
subsequently happen, [and [that consequently the 
assured need not'communicate to the’underwrit.er 
facts material to the risks insured against, which 
came to his knowledge between the time of 
initia lling the slip and that of signing the policy; 
and the only question now before us is whether 
the fact appearing on the trial*—that the slip was 
initialled subject to ratification by the assured— 
constitutes a material'difference from the facts as 
appearing on the record when the former judg
ment'was'given, and—by reason that the contract 
was still open, as was contended on the argument 
before us—entitles the underwriter to have the loss 
communicated to him.

Upon this point we have entertained consider
able doubt, but as the case of Hagedorn v. 
Oliverson (2 M. & S. 485) appears to us to be 
in point, and to govern the present case, we think 
ourselves bound to abide by that decision, leaving 
the defendant to take the case to a court of appeal 
i f  he shall be so advised.

Rule discharged.
^  Attorney for plaintiffs, J.\McBiarmid.

Attorneys for defendant Ingledew, Ince, and 
Greening, for Ingledew, Ince, and Vachell, Cardiff.

June 2 and 5, 1874.
M u l l e r  v . B a l d w in .

Tyne coal dues—Coal exported—To be used on 
board steamship—Bunker coal—35 & 36 Viet. c. 
xiii.

By the Tyne Coal Dues Act 1872, sect, 3. there 
shall be payable to the commissioners in respec t 
of coals and other articles exported from the port 
of Newcastle-upon-Tyne the following dues, that 
is to say, in respect of coals, one penny per ton of 
twenty hundredweight.

Held, that coals carried away fro m the port for the 
purpose of being consumed beyond the limits of 
the port, although on board, and for the use of 
the ship carrying them, are coals exported within 
the meaning of the Act.

T h is  was an appeal from the decision of the judge 
of the County Court of Northumberland, holdeu 
at Newcastle, given in the above action.

The following are the facts of the case:
Previous to the passing of the River Tyne Im* 

provement Act 1850, the Corporation of Nevf- 
castle-upon-Tyne heid the town and port oi 
Newcastle-upon-Tyne, and divers dues in fee* 
farm under the Crown, and were conservators 
of the port extending from a point in the sea at 
the mouth of the River Tyne to Hedivin streafflSi 
about seven miles above the town of N ew castle ' 
upon-Tyne. By that Act the conservatorship ot 
the River Tyne and the powers of the corporation
became vested in the Tyne Improvement Com- 
missioners. ,

In  the preamble to the Tyne Improvement Ant 
1850, it  is recited (inter a lia ):
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That the mayor, aldermen, and burgesses of the 
borough of Newcastle-upon-Tyne, by virtue of 
prescription and various charters, demand, take, 
and receive certain dues called “ town dues”  on 
coal cinders, grindstones, and salt exported from 
the said port, which are referred to as the “  coal 
dues.”

By the 48th section of the same Act i t  is 
enacted (in ter alia), that three-eighth parts of all 
the coal dues from time to time paid to the cor
poration after paying, deducting, allowing and 
satisfying out of the aggregate amount of such 
dues, all the costs, charges, damages, and expenses 
of and incident to recovering, collecting, and 
receiving the same, should from time to time be 
carried by the treasurer for the time being of the 
borough of Newcastle-upon-Tyne to the credit of 
a separate and distinct account, to he called the 
Tyne Improvement Fund account, and the moneys 
from time to time carried, and to bo carried to 
such account, should, subject to the provisions of 
the Act, be the fund for payment of the exponses 
of carrying the Act into execution by the com- 
Jdasioners, and be called the Tyne Improvement 
Fund.

Under the provisions of the River Tyne Im 
provement Act 1850, the Corporation of Newcastle 
continued in receipt of the coal dues from time to 
f^tne, paying over to the Tyne Improvement 
Commissioners the net proceeds of three-eighth 
Parts.

In  the year 1870, after a protracted negotiation, 
the TyDe Improvement Commissioners came to 
an agreement with the Corporation of Newcastle 
for the purchase of the five-eighths of the coal 
dues which remained the property of the corpora
tion, under the Act of 1850. The basis of the 
Negotiation was the annual produce of such dues, 
and it  was part of that agreement that in future 
these and all other dues Bhould be received 
directly by the commissioners.

This agreement between the Corporation of 
Newcastle and the Tyne Improvement Commis
sioners was carried out by an Act of Parliament 
Passed in the year 1870, which is hereinafter 
referred to as the Tyne Improvement Act 1870. 
f t  is by this Act enacted:—
,p ®ect. 3. That the five-eighth parts not by the River 
¿yne Improvement Act 1850 directed to be carried to 
ne credit of the Tyne Improvement Fund of all the coal 
aes, and which said five-eighth parts were, by the same 

fTet, directed to be carried to the borough fund of the 
°rongh, shall on the 1st Jan. 1871 be transferred to the 

commissioners, and shall thereafter belong to the Tyne 
mprovement Fund, and be dealt with by the commis- 

of°?i?rS 3,3 Parf ° f  such fund, according to the provisions 
the said River Tyne Improvement Act 1850, and the 

i^ab'Od Acts passed subsequently thereto, and all the 
t.li reat’ fbe corporation in the said five-eighth parts of 

6 said coal dues, Bhall thereupon be vested in the eom- 
“Ussionsrs.
ei Siii' f  ‘ From and after the transfer of the said five- 
rJ?nth parts of the coal dues the commissioners shall, in 

apect of such five-eighth parts, be entitled to use, 
_ ercise, and enjoy all the rights and powers which they 
res ° r *,e enfitled to use, exercise, or enjoy in 
^  P0r l of three-eighth parts of the same dues which 
j  te transferred to the commissioners by the River Tyne 

Provement Act 1850, including the rights and powers 
Tol?a ' * ft10 14th section of the Harbours and Passing 
resl8’ <̂ c‘ ('t  1801, in as full and ample a manner in all
fe P00ts as if the said five-eighth parts had been trana- 
ni t°  ft-6 commissioners by the River Tyne Improve- 
W| nt Act 1850.
C'ritu’ From and after the transfer of the said five- 

euth parts of the said coal dues to the commissioners 
V o l . I I . ,  N. S.

the whole of the said coal dues and the said ballast dues 
and import dues and all other dues and payments which, 
by the River Tyne Improvement Act 1850, were directed 
to be from time to time carried by the treasurer of the 
borough to the said Tyne Improvement Fund shall be 
paid to and received by the commisioners and be by 
them paid to the credit of such fund.

By the 7th section i t  is provided that the com
missioners shall pay bo the corporation the sum of 
130,000?. in consideration of the relinquishment 
and transfer of the dues; and by the 8th section 
that the corporation shall have an equitable lien 
on the dues for principal and interest.

In  the course of the year 1871 negotiations took 
place between the Tyne Improvement Commis
sioners and the various parties interested in  the 
trade of the Tyne, which led to the passing of the 
Tyne Coal Dues Act 1872.

The Act is entitled an Act to abolish the Tyne 
coal dues, and in lieu thereof to provide new dues 
to extinguish the right to increase rates under the 
Harbours and Passing Tolls, &c., Act 1861, and to 
extend the time for the completion of the piers 
and other works,

I t  is enacted by this A c t:
Scot. 2. The expression “ coal dues ” means the dues 

heretofore payable on coals, cinders, grindstones, and 
salt exported from the port.

Sect. 3. That on and after the 1st June 1872 the coal 
dues shall be abolished, and in lieu thereof and in ex
tinction of the right, power, or claims by the commis
sioners nnder the Harbour and Passing Tolls, &e., Act 
1861, to indemnify themselves for the loss of compensa
tion paid to them for differential dues by raising any of 
the rates which they have power to levy, there shall be 
payable to the commissioners in respect of coals, cinders, 
coke, grindstones, and salt exported from the port the 
following dues, that is to say, in respect of coals, oinders, 
and coke, Id. per ton of 20ewt. in respect of grind
stones, 3d. per ton of 20ewt.; and in respect of salt, Id . 
per ton of 20cwt.; which dues shall be called “ River 
Tyne Export Dues,” and shall be carried to the account 
called the Tyne Improvement Fund, and shall be applic
able to all purposes to which the Tyne Improvement 
Fund shall from time to time be applicable.

Sect. 4. The corporation shall be entitled to a lien or 
charge in equity on five-eighth parts of the said River Tyne 
export dues for the several instalments of purchase money 
and interest payable to the corporation nnder the Tyne 
Improvement Act 1870, or so much thereof as shall from 
time to time remain unpaid.

Sect. 5. The commissioners shall be entitled to use, 
exercise, and enjoy all the rights and powers for recover
ing and receiving the River Tyne export dues which, 
before the passing of this Act, they were entitled to use, 
exercise, and enjoy in respeot of the coal dues, as well as 
all the rights and powers which the commissioners are or 
may be from time to time entitled to nse, exercise, and 
enjoy for recovering and receiving any other rates, tolls, 
and duties from time to time payable to them.

Sect. 6. From and after the passing of this Act all 
right, power, and claim of the commissioners and of the 
corporation under the Harbour and Passing Tolls, &o., 
Act 1861, with the consent of Her Majesty in council, to 
indemnify themselves for the loss of the compensation 
payable to them for differential dues which ceased to be 
paid from and after the 1st Jan. 1872 by raising the 
amount of any rates they had power to levy, shall be 
extinguished.

When in the year 1870 the Tyne Improvement 
Commissioners became entitled to the receipt of 
the whole of the “  Tyne coal dues,”  without the 
intervention of the corporation, they found it  to 
have been the uniform practice of the corporation, 
with one exception hereafter to be mentioned, not 
to charge the coal due on coals carried out 
of the port on board steam vessels and intended 
to be used for the purpose of raising steam power 
to work the engines of the vessels which carried

X
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the coal, such coal beiDg called “  bunker coal, or | 
coal for ship’s use.”

The Tyne Coal Dues Act 1S72, came into opera
tion on the 1st June 1872, and on the 1st A p ril 
1873 the commissioners, for the first time, claimed 
the right to levy under that Act, as being dues by 
that Act authorised to be taken on bunker coal or 
coal for ship’s use, and in pursuance of such claim 
they demanded from the plaintiff under the 
following circumstances the sum of money in 
dispute in this action.

On the 19th A p ril last a Norwegian steam 
vessel, called the Hakar Adolstein, sailed from the 
port of Newcastle-on-Tyne with 530 tons of coal 
alleged to be bunker coal, or coal for ship’s use, on 
board. The defendant, who was the duly 
authorised collector of dues for the Tyne Improve
ment Commissioners, demanded from the plaintiff, 
who was the master of the said steam vessel, a 
due of Id. per ton, amounting to the sum of 
21. 4s. 2d., in respect of the said 530 tons of coal. 
The plaintiff at first refused to,pay upon tbeground 
that the coal was intended solely for ship’s use, 
but afterwards, as the defendant, who was also 
collector of customs, stopped his vessel, he paid 
under protest the sum demanded, and then brought 
in  the County Court this action to recover back 
the sum so paid.

The following is a copy of the particulars of 
claim as stated in the pla int:

To dues illegally charged on 530 tons coals shipped 
on board my vessel Hakar Adolstein for Bhip’s use at Id. 
per ton—21.4s. 2d.

The cause came on before the County Court 
Judge on the 31st Oct. last, when the following 
admissions were entered into.

We, the attorneys for the above named plaintiff 
and defendant, mutually agree to admit at the 
tria l of the cause the following facts, viz :

1. That the above named plaintifE was in the 
month of April last, master of the Norwegian 
vessel Hakar Adolstein, and the above named 
defendant was at the same time the authorised 
collecter of the duos of the Tyne Improvement 
Commissioners.

2. That in the month of April last, there was 
shipped on board the said vessel Hakar Adolstein, 
and carried therein, out of the port of Newcastle- 
upon-Tyne, 530 tons of coal of 20cwt. each, and 
that the said vessel cleared for the port of Christi
ania, in Norway, taking in goods at Newcastle for 
New York, and the said vessel proceeded to 
Christiania, and from thence via Bergen to New 
York, her ultimate port of destination.

3. That the said vessel is a steam ship.
4. That 45 tons of coal would be required for 

the purpose of navigation from the Tyne to the 
port of Christiania, and 300 tons for a voyage 
from Christiania toNew York.

5. That the sum of 21. 4s. 2d. claimed to be due 
to the Tyne Improvement Commissioners in 
respect of the said coals, was paid by the plaintiff 
to the defendant under protest, and that the Said 
plaintiff is entitled to recover so much of the said 
sum, i f  any, as shall have been erroneously paid.

On the trial evidence was given of the usage of 
the port as regards bunker coal or coal for ship’s 
use from the year 1840, and it  was proved that, 
with the exception of about ten days in the year 
1870, the Corporation of Newcastle had never 
attempted to levy dues on such coal, that at the 
expiration of these ten days the corporation had

stopped the levy, and had returned the sums paid 
during these ten days to those who asked for a re
turn, and that the commissioners had not (until ten 
months after the passing of the Tyne Coal Dues 
Act 1872) attempted to levy dues in respect of such 
coal, and i t  was also proved that dues are not 
charged on coal used for raising steam in the 
steam tugs employed in towing vessels in and 
out of the harbour, Evidence was also given, 
but objected to by Mr. Bruce (as counsel for 
the defendants) as not binding the commissioners, 
that coal taken out of the port for ship’s 
use does not appear as coals exported in the 
customs’ returns, and that steam vessels leaving 
the port with coal for ship’s use only are treated 
as being ballast and not as carrying cargo. And 
reference was made, Mr. Bruce again objecting on 
the same ground, to the use of the word“  export ”  
and its meaning in the Acts relating to the 
customs.

A  report made by the Coal Dues Committee of 
the Tyne Improvement Commissioners, dated 
Nov. 18'71, and also a report made by the Finance 
Committee of the Tyne Improvement Commis
sioners, dated 10th A p ril 1873, were put in evi
dence on behalf of the plaintiff at the trial.

The Tyne Improvement Acts 1850, 1852, 1857, 
1859, 1861, 1865, 1866, 1867, 1870, and 1872, and 
the Tyne Coal Dues Act 1872 were all put in evi
dence and form part of this case, and reference 
may be made by either side to any or all of them 
or any part thereof.

The judge of the County Court gave judgment 
for the plaintiff.

“ I  order,”  he said, “ Id. per ton on 345 tons 
(which is the admitted minimum quantity of coals 
required for a voyage to New York under the 
condition in evidence in this case) to be returned 
to him, and, in default of a prescribed scale of 
charges, and in the absence of any evidence to 
guide me, I  allow on this occasion, without at
tempting to lay down any rule, 20 per cent, addi
tional, as a margin for consumption in port and 
for contingencies on the voyage out.”  The amount 
recovered was 1?. 14s. 6d.

The questions for the opinion of the court are 
—first, whether the learned judge of the County 
Court was right in deciding that the plaintiff was 
entitled to recover the said sum of If. 14s. 6d ; 
secondly, if the plaintiff is not entitled to recover 
the said sum of 11. 14s. 6d. is he entitled to re
cover any other sum, and if  any, what sum ?

Sir J. B. Karslalce, Q.C. (with Bussell Q.C. and 
Gainsford Bruce (argued for defendant, the appel
lant.—A ll coal taken out of the port is exported 
coal, and the purpose for which i t  is shipped 
cannot be of any consequence in interpreting the 
3rd section of the Act of 1872; nor can it  matter 
what had been usual before that Act was passed. 
There can be no reason for drawing the line as the 
County Court judge has done, nor indeed is it 
possible to draw any line which can be applied 
generally. That the word “ export”  applies to 
goods intended to be consumed on the voyage ot 
the ship which carries them appears from the 
Customs Law Consolidation Act 1855 (18 & L  
V iet c. 96), which prohibits the exportation and 
importation of spirits from the Channel Islands, 
but expressly excepts spirits really intended for 
consumption on the voyage.

Manisly, Q.C. (with him Beresford) for plaintiff- 
—I t  appears from the recital of the Act of 187-
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that it  was intended to continue the rates and dues 
in the same manner as they had before been im
posed, and the evidence is sufficient to show that 
“  bunker coal”  had not been treated as i f  exported. 
As to the meaning of the word, the County Court 
judge is right in saying it  must be correlative to 
“  import,”  and can relate only to goods sent out of 
the country for merchandise. Webster’s dictionary 
defines it, “  To carry o u t; but appropriately and 
perhaps exclusively, to convey or transport in 
traffic produce and goods from one country to 
another, or from one State or jurisdiction to 
another, either by water or land.”  Other dictionaries 
civo similar meanings. This is the obvious sense 
in which the Legislature has used the word, and if 
there is danger of abuse, the Legislature alone can 
interfere.
it Sir J. B. Karslake, in reply.—The definition of 
“  export ”  in the dictionaries w ill not help the 
plaintiff’s contention ; i t  might be an authority for 
non-payment of dues upon coal required to Nor
way, but i t  does not support the decision of the 
County Court judge. A  steam tug, which merely 
passes in and out of the port, might perhaps be 
exempt from these dues, for she could not be said 
to export coals at all. Here, however, the ship 
took a whole cargo of coal, for her own use cer
tainly, but chiefly for use after she had called at a 
foreign port. Why should she not sell the coals 
there instead of using them herself? and why 
Ciould she not be exempt for the coal required to 
bring her back from New York as well as for the 
voyage out ? Cur. adv. vult.

June 5.— L tjsh, J., delivered the judgment of 
the court (Mellor, Lush, and Archibald, JJ.— 
the question raised by this appeal is whether coals 
taken out of the port of Newcastle in a foreign 
steamer for the purpose of consumption on board 
m the course of a foreign voyage are liable to the 
coals due of Id. per ton granted to the Tyne Im 
provement Commissioners by the Tyne Coal 
Lues Act 1872, on all coals exported from the port 
p Newcastle. The learned judge of the County 
Court considered that having regard to the usage 
of the corporation, while the coal dues belonged to 
them, of treating coals taken on board for con
sumption as exempted from duty, the term “  ex
ported ”  must receive a qualified interpretation, 
and be taken to mean coals exported for the 
Purpose of commerce as distinguished from what 

called “  bunker coals,”  that is coals taken on 
board for the purpose of consumption on the 
Voyage.

We agree as to the reasonableness of making 
a distinction between coals taken away for 
?? 6 and coals taken for the necessary use of 
.,le vessel; but we are constrained to differ from 
'he learned judge in his construction of the Act. 
here is nothing in the language of the Act to 

otpW N‘° word “ exported”  was used in any 
her than its ordinary sense, namely, “  carried 

j of the po rt;”  and considering how easily and 
°w extensively the privilege of storing for use 
ay. be abused, and what quantities may be 

arried away under the name of bunker coals, we 
j  lnb fbat if i t  had been intended to exempt from 
aat 00a ŝ jahen on board for fuel, some limitation 
W i.i^Uank'W w°u!d have been imposed. Nothing 
t!]0l+- bave been easier than to insert a proviso to 
 ̂ at effect. We cannot, however, speculate upon 

e 6 1 rltendons of the Legislature which are neither 
pressed in terms nor conveyed by implication. 1

[Q. B.

Our duty is to interpret the words of a statute 
according to their plain and grammatical meaning, 
when, as in  this case, they are not controlled by 
anything to be found in  the context. Construing 
the words of the Act upon this principle, we feel 
bound to hold that coals carried away from the 
port, not on a temporary excursion as in a tug or 
pleasure boat which intends to return with more 
or less of the coals on board, and which may be 
regarded as always constructively w ithin the port, 
but taken away for the purpose of being wholly 
consumed beyond the limits of the port, are coals 
“  exported ”  within the meaning of the Act. We 
therefore give judgment for the defendant.

Judgment for defendant. 
Attorney for plaintiff, J. Tucker.
Attorneys for defendant, Cookson, H ainewright, 

and Pennington, for J. and N. 0. Clayton, New
castle-upon-Tyne.

May 29, and June 5, 1874.
Sm id t  v . T id e n .

Bill of lading—Freight payable as per charter- 
party— Two charter-parties, one to broker by 
master, the other by broker to charterer without 
master's authority—Payment of freight—Implied 
contract—Consensus ad idem.

Plaintiff, as master of a ship lying at London, 
entered into a charter-party with L., a ship- 
broker, to carry a quantity of iron from Hartle
pool to Gothenburg, at 7s. 3d. per ton, freight to 
be paid in London, and the owner to have an 
absolute lien for freight. On the day following, 
L. chartered the ship to defendants to carry the 
same quantity of iron from Hartlepool to Gothen- 
burg, at 8s. per ton, with similar provisions as to 
payment of and lien for freight, and a clause in 
these terms—“  The brokerage of 5 per cent, is due 
on the execution of this charter to L., by whom the 
vessel is to be entered and cleared at the port of 
loading.” L. had no authority to act as broker 
for the plaintiff, or to receive the freight, and 
neither plaintiff nor defendants had any know
ledge of the charter entered into by the other. The 
iron being shipped, the master, without requiring 
payment of the freight, signed and gave out bills 
of lading, making it deliverable to “  order or 
assigns, he or they paying freight for the said 
goods as per charter-party.” At the port of dis
charge the iron was delivered without the lien being 
insisted on. L., in the mean time, obtained pay
ment from, the defendants of the freight of 8s. per 
ton, and afterwards stopped payment, leaving 
the freight of 7s. 3d. unpaid to the plaintiff. 
Plaintiff having brought an action against defen
dants to recover the last-mentioned freight :

Held, that under the circumstances there was no 
contract between the parties, and the defendants 
were, therefore, not liable.

The bill of lading was not a contract, or evidence of 
a contract, between plaintiff and defendants, there 
being no consensus ad idem ,- and no contract to 
pay freight to the plaintiff could, under the cir
cumstances of the case, be implied.

T his was an action brought for the recovery of 
1471. 11s. for the freight, or in respect of the 
putting onboard and carriage of certain railway iron 
of the defendants, in a steamship called the Gothen
burg, of which the plaintiff was master and, by
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consent of the parties, the following case was 
stated without any pleadings.

1. The plaintiff was and is the master of the 
said steamship Gothenburg. The defendants are 
merchants carrying on business in the city of 
London.

2. On the 17th July 1872, a charter-party was 
entered into in London between the agents of the 
owners and Mr. G. B. Lyth, a shipbroker, carrying 
on business in London, whereby the said ship was 
chartered to the said B. B. Lyth, to carry 407 tons 
of railway iron from Hartlepool to Gothenburg. 
The charter-party (No. 1) was in  the following
161*133 S *

London, 17th July, 1872.
I t  is this day mutually agreed between of the

good steam ship or vessel called the Gothenburg, of the 
measurement, &c., now at Rotterdam, and It . I !. I.yth, 
Esq., of Leadenhall-street, merchant, that the said Bhip 
being tight, staunch, and strong, and every way fitted 
for the voyage, shall with all convenient speed sail and 
proceed to West Hartlepool, or so near thereunto as she 
may safely get, and there load from the agents of the 
said affreighters 407 tons of railway iron, owners having 
liberty to take part cargo from Rotterdam to Gothenburg, 
or to fill up with coals for ship’s benefit at Hartlepool, 
which the said merchant binds himself to ship. The 
cargo to be brought alongside, &c., and being so loaded 
shall therewith proceed to Gothenburg, or so near there
unto as she may safely get, and deliver the same on being 
paid freight as follows, at the rate of 7s. 3d. per ton of 
20cwt, delivered in full of port oharges and pilotages, the 
act of God, &c., always excepted. The freight is to be 
paid as follows, in cash in London, on receipt of bill of 
lading ; the rails to be supplied to the steamer as fast as 
she can take in and stow, and to be received as fast as she 
can deliver, three days in demurrage over and above the 
said laying days at 201. per day. The owner and master 
to have an absolute right of lien on the cargo for all dead 
freight and demurrage, and all other charges whatso
ever. The master to sign bills of lading as presented 
without prejudice to this charter. Penalty for non
performance of this agreement estimated amount of 
freight steamer to be addressed to the charterer’s agents 
at Gothenburg, who, however, are not to charge more 
than the usual clearance charges in addition to the ship’s 
expenses.

In  the margin was this clause: “  The brokerage is at 
five per cent, by the ship on the amount of freight, 
primage and demurrage, aud is due to C. Moller on the 
signment of this agreement. The vessel to be addressed 
to, and reported to Hoffman, Shenck, and Co.

3. On the 18th July 1872 the said R. B. Lyth 
chartered the said ship Gothenburg to the defen
dants by a charter-party made entirely on his 
behalf, and not on behalf or w ith the authority or 
knowledge of the plaintiff or the owners of the 
chip.

This charter-party (No. 2) was in  similar terms 
to the former, and was for the carriage of 407 tons 
of railway iron from Hartlepool to Gothenburg, On 
being paid freight at the rate of 8s. per ton : “  The 
freight to be paid in cash in  London, less insurance, 
on signing bills of lading. . . . The brokerage of 
5 per cent, is due on the execution of this charter 
to R. B. Lyth (ship lost or not lost), by whom (or 
his agents) the vessel is to be entered and cleared 
at the custom house at port of loading.”

4. A t the time of signing the bill of lading, and 
of the shipment of the goods as hereinafter men
tioned, the plaintiff had in his possession a copy of 
the aforesaid charter-party (No. 1), and neither the 
plaintiff nor the owners of the ship had any notice 
or knowledge of the other charter-party (No. 2); 
and the pla intiff only became acquainted with its 
terms after this action was brought, nor had the 
defendants any notice or knowledge of any other 
charter-party than the second (No. 2), nor did they

T id e n . [Q- B.

know that the said R. B. Lyth  had no authority 
from the plaintiff to enter into the same.

5. The Gothenburg duly proceeded to West 
Hartlepool, and on her arrival there the defendants 
shipped on board of her a cargo of railway iron for 
the freight in respect of which this action is 
brought, and the defendants presented for the 
plaintiffs signature bills of lading dated 31st July 
1872, which he signed and redelivered to the defen
dants, and of which the following is a copy :

Shipped in good order and condition by Tiden, Norder- 
felts, and Co., in and upon the good steamship called the 
Gothenburg, whereof is master for the present voyage 
Smidt, now lying in West Hartlepool, and bound for 
Gothenburg, 1987 rails, weighing406 tons, 13cwt., 1 qr., 
being marked and numbered as in the margin, and are to 
be delivered in the like good order and condition at the 
aforesaid port of Gothenburg (all and every the dangers 
and accidents of the seas and navigation of whatsoever 
nature and kind excepted) unto order or to assigns, he 
or they paying freight for the said goods as per charter- 
party, average accustomed. In  witness whereof, &o.

6. The said iron was duly delivered at Gothen
burg by the plaintiff, to the order of the defen
dants under the said bill of lading, on or about the 
25th Aug. 1872.

7. On or about the 2nd Aug. 1872, the defendants 
paid to the said R. B. Lyth the amount of the 
freight stipulated for by the aforesaid charter-party 
(No. 2). Shortly afterwards the said R. B. Lyth 
stopped payment.

8. No payment has ever been made to the 
plaintiff, nor to the owners of the Gothenburg, nor 
to anyone on their behalf, either in respect of the 
said charter-party (No. 1), or in respect of the 
said bill of lading, or in any way in respect of 
the said cargo, nor had the said R. B. Lyth any 
authority to receive payment on his or their ac
count.

9. The question for the opinion of the court is, 
whether under the above circumstances the plain
t if f  is entitled to be paid by the defendants freight 
or moneys in respect of the shipment, carriage, or 
delivery of the said iron. I f  the court should be 
of opinion in the affirmative, then judgment shall 
be entered up for the plaintiff for 147i. 11s., and 
interest thereon at the rate of 51. per cent, per 
annum from the 31st July 1872. I f  the court shall 
be of opinion in the negative, then judgment with 
costs shall be entered up for the defendants.

Cohen, Q.O. (with him Hollams) for the plaintiff- 
—The real question is whether payment to Lyth 
can be held to be payment to the plaintiff; and it 
is submitted that it cannot. I t  cannot be said that 
the shipowner, by not exerting his lien, and by 
giving up the goods before the freight was paid, led 
the other to believe that he was paid, for here 
freight had been paid long before the delivery up 
of the goods. Lyth did not act as agent for the 
plaintiff, but as charterer, and the defendants, 
thinking he was plaintiff’s agent, paid him. I f  * 
person ships goods on board a vessel under a bi 
of lading there arises a contract on his part to pay 
the freight on delivery of the goods, and indepen
dently of any express contract by charter-party- 
In  Domett v. Beckfnrd (5 B. & Ad. 524) Parke, B-> 
said: “  As soon as these goods (which were the 
property of the defendant) were shipped in tho 
plaintiff’s ship, to be carried from Jamaica to 
London, the defendant, even before any bills oi 
lading were signed, became liable by law to 
freight, unless that liability be controlled by 
special custom, and of that there is no proo



MARITIME LAW  CASES. 309

Q. B.] Sm id t  v .  T id e n . [Q. B.

From the fact that goods were laden on a ship to 
be conveyed from Jamaica to London, the law will 
imply a contract by the owner of those goods to 
pay for the carriage.”  And to whom is the payment 
to be made ? Clearly to the shipowner or his re
presentative. Sandemann v. Scurr (3 Mar. Law 
Oas. O. S. 446 ; L. Bep. 2 Q. B. 86; 15 L. T. Rep. 
N. S. 608) shows that the shipper can bring an 
action for negligence. [A ec hibald , J.—Was there 
any charter-party in Domett v. Beckford f j  No. 
[ L ush, J.—That makes a difference.] The ship 
here was not put up as a general ship; and the 
fourth paragraph of the case shows that the de
fendants did not pay Lyth as charterer, but as 
agent for the plaintiff.

R. G. Williams, Q.C. (with him Lanyori), for 
the defendants, contended, that under the circum
stances there was no liability on their part to pay. 
There is really nothing in the charter-party to 
show that Lyth  was acting as agent; he proposed 
to act for himself, and was dealt with by the de
fendants, not as agent, but as principal. [M ellob, 
J-—What, then, is the meaning of the last clause 
as to brokerage, in the charter-party ?] Where 
the charterer does not employ a broker he not 
'infrequently stipulates for payment to himself of 
brokerage. The master, under the circumstances 
°f this case, signed the bills of lading as agent for 
the charterer, not the owner. The ground of the 
Judgment in Sandemann v. Scurr (ubi sup.) was 
that the shipper had no notice of the charter- 
party ; if  he had such notice, the liability would, 

doubt, have been held to be on the charterer, 
•the master is the charterer’s agent to carry out 
the charterer’s contract. [ L ush, J.—But the 
charter is not a demise of the ship, but only a 
contract by the owner to carry goods at such 
(■ates as the charterer shall procure them at.] In 
Major v. White (7 0. & P. 41), Parke, B., laid it 
down that, i f  a person ship goods on board a 
v.e8sel, knowing that she is chartered, the con
signee of the goods can maintain no action against 
the owner of the ship, if  the goodB be injured by 
bad stowage. The same view is expressed by 
Lord Tenterdenin Colvin y . Newbury (1 01. &  Fin. 
¿92): “ Two propositions of law are clear as 
applicable to a case like this : the first is, that in 
he common case of goods shipped on board a 

Vessel belonging to a person, of which the ship
ment is acknowledged by a bill of lading signed by 
hf master, if  the goods are not delivered the 

..tapper has a right to maintain an action against 
he owner of the ship ; the other, which is equally 

i cal', is this, that if the person in whom the abso
lve property of the ship is vested, charter that ship 
? another for a particular voyage, although the 

.. solute owner provides the master, crew, provi- 
mos, and everything else, and is to receive from 
bo charter of the ship a certain sum of money for 

i 6 use and hire of the ship, an action can be 
Ltaght oniy against the person to whom the 
solute owner has chartered the ship and who is 

v riSldered the owner pro tempore, during the 
- age for which the ship is chartered. I t  cannot 
maintained against the person who has let out 

,0  ship on charter, namely, the absolute owner.”  
t ?'r1Uand v. Banner (6 El. & Bl. 232), was also 

erred to. [A kc hibald , J., referred to Gilkisson 
■Middleton (2 0. B., N. S., 134).] That case 

t-.s dissented from by the Privy Council in 
¡ta n n e r  v. Venus (12 Moore P. C. C. 361). See

How v. Kirchner, 11 Moore P. C. C. 21;
Maclachlan on Merchant Shipping, p. 433, and the 

cases there cited ;
The Mercantile and Exchange Bank v. Gladstone 

and others, L. Bep. 3 Ex. 233; 18 L. T . Bep. N. S. 
641; 3 Mar. Law Cas. O. S. 87.

There is another ground on which the non
liability of the defendants may be based, namely, the 
existence of a mutual mistake so that there was no 
contract between the parties, no consensus ad 
idem.. In  Benjamin on Sales i t  is said : “  From 
the general principle that contracts can only be 
effected by mutual assent, i t  follows that where, 
through some mistake of facts, each was assenting 
to a different contract, there is no real valid 
agreement, notwithstanding the apparent mutual 
assent.”  In  Raffles v. Wichelhaus (2 H. & Colt. 
906), to a declaration for not accepting Surat 
cotton, which the defendant bought of the 
plaintiff, “  to arrive ex Peerless from Bombay ; ”  
the defendant pleaded that he meant a ship called 
the Peerless which sailed from Bombay in October, 
and the plaintiff was not ready to deliver any 
cotton which arrived by that ship, but only cotton 
which arrived by auother ship called the Peerless, 
which sailed from Bombay in December; and the 
court held, on demurrer, that this was a good 
plea, there being no consensus ad idem.

Cohen, Q.C., in reply, referred to—
Doe v. Oliver, 2 Smith’s L. Cas. 671; and 
Peek v. Larsen, ante, vol. 1, p. 163; L. Bep. 12 Eq. 

378; 25 L. T . Bep. N . S. 580.
Cur. adv. vult.

June 5.—Thejudgment of the Court(Mellor,Lusb, 
and Archibald, JJ.) was now delivered as follows by 
L ush, J.—This is an action to recover freight for 
the carriage of railway iron from Hartlepool to 
Gothenburg under the following circumstances: 
On the 17th June 1872, a charter-party was en
tered into between the plaintiff, as master of the 
ship Gothenburg, then lying in the port of London, 
and one Lyth, a shipbroker, whereby the plaintiff 
engaged to proceed forthwith to Hartlepool and 
there take on board 407 tons of railway iron and 
carry the same to Gothenburg, on being paid 
freight at the rate of 7s. 3d. per ton ; the freight to 
be paid in London on signing bills of lading ; the 
owner to have an absolute lien for all freight, dead 
freight, demurrage, and all other charges. The 
master to sign bills of lading as presented, without 
prejudice. Having obtained this charter, Lyth, on 
the following day, the 18th June, chartered the 
Gothenburg to the defendants to carry the same 
quantity of railway iron from Hartlepool to 
Gothenburg at 8s. per ton, freight to be paid in 
London, less insurance, on signing bills of lading. 
This charter contained a similar clause of lien for 
freight, dead freight and demurrage, and a clause 
in the following terms : “  The brokerage of 5 per 
cent, is due on the execution of this charter to 
B. B. Lyth, by whom the vessel is to be entered 
and cleared at the port of loading.”

I t  was argued, and w ith reason, from this 
latter clause that the defendants knew they 
were treating with a broker, and not with the 
owner; but i t  was proved as a fact that Lyth  
had no authority to act as broker for the plaintiff 
either to effect the charter or to receive the 
freight.

Neither the plaintiff nor the defendants had 
any notice or knowledge of the charter entered 
into by the other of them until after delivery 
of the cargo, The master knew nothing of the
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charter-party between Lyth and the defendants; 
the defendants knew nothing of the charter-party 
between the master and Lyth. The vessel pro
ceeded to Hartlepool and there took in from the 
defendant, the 407 tons of railway iron. Having 
shipped the cargo, the defendants presented a bill 
of lading, making the cargo deliverable to “  order 
or assigns, he or they paying freight for the 
said goods as per charter-party,”  which the 
master signed, and gave out, without requiring 
payment of the freight. A t the port of discharge 
the iron was delivered without the lien being 
insisted on; meanwhile, and on the 2nd Aug., 
Lyth obtained payment of the freight of 8s. per 
ton from the defendants, pursuant to his charter, 
and shortly afterwards stopped payment, leaving 
the freight of 7s. 3d. per ton unpaid.

I t  thus appears that each of the parties to the 
action acted under a mistake. The master sup
posed that the b ill of lading which he signed, 
referred to his charter-party with Lyth. The de
fendants, on the other hand, supposed that i t  re
ferred to the charter-party which they had made 
with Lyth. Each of them was ignorant of what 
was in the mind of the other ; each acted in good 
faith, and neither of them did anything calcu
lated to, or which did in any way mislead the 
other.

Under these circumstances, tho b ill of lading 
being ambiguous, and equally capable of being 
applied to the one charter-party as to the other, 
we cannot hold i t  to be a contract, or evidence of 
a contract, between the parties. I t  does not 
express what was common to both minds, and 
therefore i t  is not binding upon them.

But it  was contended that, putting aside the 
b ill of lading, the mere shipment of the goods 
raised an implied contract by the shippers to 
pay a reasonable freight to the master for the 
carriage. Under certain circumstances this may 
be so; but no such implication can arise in the 
present case. The diversity of mind and pur
pose which vitiates the b ill of lading and pre
vents that from being evidence of the contract, 
existed at the time of the shipment. The goods 
were put on board in the supposed fulfilment 
of one charter-party, by which the shippers 
were to pay 8s. per ton to L y th ; and they were 
accepted in supposed fulfilment of another, by 
which Lyth was to pay 7s. 3d. per ton to the 
master. A t no stage of the transaction were the 
parties ad idem.

I t  follows that there was no contract, express 
or implied, upon which the plaintiff can recover 
against the defendants. Had he insisted on pay
ment on signing the b ill of lading, as he might 
have done, or had he enforced his lien at the port 
of delivery, he might have protected himself 
from loss ; not having done so, he has no means 
of obtaining payment from tho defendants. We 
therefore give judgment for the defendants.

Judgment for the defendants.
Attorneys for plaintiffs, Hollams, Son, and 

Coward.
Attorney for defendants, I I .  P. Sharp.

[0. P.

C O U R T O F C O M M O N  P L E A S .
Reported by E thering ton  Sm it h  and J. M. L e l t , Esqrs., 

Earristers-at-Law.

Jan. 24 and April 30, 1874.
Petrocochino and others v. B ott.

Bill of lading—Responsibility of shipowner in 
respect of cargo— When terminated—Delivery of 
cargo on to the quay—Usage at the port as to 
delivery of cargo—“ Delivery from the ship’s 
deck.”

Goods were shipped under a bill of lading which 
contained these words, “  to be delivered from the 
ship’s deck, where the ship's responsibility is to 
cease.” The usage at the port required that the 
unloading should be done by the dock company, 
at the expense of the shipowner on to a quay, and 
then that the consignee should send lighters into 
which the goods were delivered also by the dock 
company, and also,, i f  within a specific time, at 
the expense of the shipowner. The usage was 
followed, but one bale of goods was lost after 
delivery on to the quay, and before delivery into 
the lighters.

Held by Brett and Denman JJ. (Honyman J. dubi- 
tante) that the shipowner was not responsible for 
the loss to the consignee.

T his was an action tried before Brett J. at the 
sittings in London after H ilary Term 1873, when 
a verdict was directed for the defendant, leave 
being reserved to the plaintiffs to move to enter 
the verdict for them for 411. Accordingly a rule 
nisi was granted onl8th April, against which cause 
was shown on 24th Jan. 1874.

The action was upon a bill of lading by the 
plaintiff's, who were merchants in London and 
Calcutta, and was brought for the non-delivery of 
goods by the defendants, the shipowners, in 
accordance with the b ill of lading. By the b ill of 
lading the goods were shipped on board the Zeno 
bound for the port of London, and were “ to be 
delivered in the like good order and condition 
from the ship’s deck, where the ship’s responsi
b ility  is to cease.”  The cargo of the plain
tiffs consisted of hides, and one bale was 
lost. I t  appeared that the Zeno was reported 
as having arrived in London on 4th May 1872, 
and the custom of the Port of London is that 
when a steamer comes into the docks she has 
to unload on to a quay, and the goods so unloaded 
are subsequently fetched away by lighters of the 
consignee. The dock company unload by means 
of their own servants, but the shipowners have 
to pay for the work so done. Notice is sent to the 
consignee of goods immediately on a ship’s arrival, 
and if  he applies within twenty-four hours the cost 
of delivering them into his lighters, which is also 
done by means of the dock company’s servants, 
is defrayed by the shipowner, but i f  there is a°y 
delay beyond that time, then the goods are ware
housed by the dock company, and the owners ot 
the cargo pay the expenses of their doing so. The 
employment of the servants of the dock com
pany is compulsory upon the shipowners, and 
the freight release is delivered up before any °l 
the cargo is touched. . „

In  this case notice was duly sent to the plaintiffs, 
and their agents Culverwell, Brooks and Oo., 
employed a man called Gray, to go with lighters 
and bring the bales from the docks. I t  wa 
proved that the cargo was in  the ordinary cours ̂  
unloaded on to the quay on 4th May, that every

P etrocochino and others v. B ott.
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thing waB taken out of the ship, and that all 
the bales were delivered on to the quay. The plain
tiffs were interested in sixty-nine bales only, and it 
■was proved that their bales were taken away by 
Gray’s lighters on the 6tb, 8th, 14th and 30th of 
May ; one bale was lost, but there was no evidence 
to show how.

The ju ry  were asked: First, were 69 bales 
marked P. B., delivered from the ship to the dock 
company on the quay ?—Answer, Yes. Secondly, 
were 69 bales marked P. B., delivered by the 
dock company on board the lighters, sent by 
Culverwell, Brooks, and Company ?—Answer, No.

On these answers i t  was contended that the 
second finding of the ju ry was equivalent to a 
verdict for the plaintiff, and the rule granted was 
m this form, “  Why the verdict entered for the 
defendants should not be set aside and entered for 
the plaintiff on the ground that the second 
finding of the ju ry  was equivalent to a verdict for 
the plaintiff, and why a new trial should not be 
had on the ground that the first finding was 
against the weight of evidence.”

Cole, Q.C. and R. E. Webster, lor the defendant, 
showed cause.—The terms of the bill of lading are 
1mportant; they are “  to be delivered in like order 
and condition from the ship’s deck, where the ship’s 
responsibility is to cease.”  Now the goods were 
delivered from the ship’s deck within the true 
meaning of the bill of lading. The ju ry  have 
mund that they were delivered on to the quay, and 

custom of the port of London was that they 
Were unloaded by the dock company’s servants, 
and were fetched from the quay afterwards by the 
plaintiffs’ lighters. We contend therefore that as 
®oon as the shipowner has placed the goods on 
he quay, his dominion over them ceases, and the 
ock company are thenceforward the agents of 
be consignee. I t is  true that if  application be made 
y the consignee within twenty-four hours, the cost 

?, delivering into his lighters has to be defrayed by 
6 shipowner. This, however, does not make the 

dock company agents only of the shipowner; they 
r0 the agents of both parties for the purpose of 
elivery. For to whom does the consignee apply P 

[--.ot to the shipowner, but to the dock company. 
LJjrett, J.—The dock company insist on the ship- 
Wner employing their men as agents in unloading.] 

,.es> that is so, and i t  may be argued thatimme- 
1 upon the assumption of the duty of un-

ading by them the dominion over the goods, and 
An res.P°nsibility of the shipowner is at an end. 
u 1 ihis is proved to be in accordance with the 

sage of the port of London, and the charter- 
r r ty.must be taken to have been made by persons 
cn the course of business, and recognised
th ,0rłl. the port of discharge. And the fact 
buf^ k ill lading is not in the ordinary form, 
e contains the stipulation I  have read ; agrees 

actly with the supposition of a knowledge of 
Practice. The case of Gatliffe v. Bourne 

com®' M4), shows that unless delivery is
d-su piled ky special limitations, the practice 
ber u observed at the port is sufficient; and 
(oil6 the practice of the port of London has been 
tbe°)vHd’ and’. tak en together with the terms of 
liab'r 1 of lading, absolves the shipowner from all 
tho , after the goods have been delivered from 

f l o p ’s deck.
of A Graham, (Thesiger, Q.C., w ithh im )in support 
bin p hhle.—-The defendant’s construction of the

°t lading involves a contradiction. The b ill of

lading says the delivery is to be to Messrs. Petro- 
cochino Brothers or their assigns. Now the dock 
company cannot be either, and at the most a 
delivery to them is all that is proved. I t  is sug
gested that they were agents, and this would not 
be enough; but it  is not clear that they were even 
agents, for they were paid by the defendant en
tirely. They were not employed for the plaintiffs’ 
convenience, but for the defendants’ in order that 
the ship might be cleared. Then the defendants do 
not get any receipt from the dock company, so there 
cannot be a complete delivery as this is not done.
I Br e tt , J .—The consignees do not give a receipt.] 
No, but the dock company were throughout treated 
as the agents of the defendant, and this shows 
that possession by them was possession by the 
defendants. Then the clause which has been laid 
so much stress on, “  to be delivered from the ship’s 
deck, where the ship’s responsibility is to cease,”  
applies solely, as I  contend, to unloading into 
lighters. In  Catley v. Wintringham (Peake’s N.P. 
Ca. 202) it  appears that the master of a vessel 
is bound to guard goods loaded into a lighter sent 
for them by the consignee until the loading is 
complete. Cur. adv. vult.

April 30.—B rett, J.—This case has stood over, 
owing to doubts entertained by my brother 
Honyman; but as he w ill be unable to be present 
in court for some time to come, we must act upon 
our own judgment without his assistance.

The action is brought upon a b ill of lading : the 
goods of the plaintiffs were put on board the de
fendant’s steamer to be carried from India to the 
Victoria Docks in London. The case was tried 
before me; and it  appeared from the facts as estab
lished by the finding of the ju ry  that sixty-nine 
bales were put on board the steamer at Calcutta, 
and were discharged on the quay in London; 
but that only sixty-eight were loaded on board 
the lighters sent to receive the sixty-nine bales 
on behalf of the plaintiffs. The value of the 
missing bale was 412. I t  was urged before us 
by the plaintiffs’ counsel, that the shipowner was 
liable to make good the loss, and that there had 
been no delivery to the consignees; for delivery 
to the dock company at the quay was a delivery 
for the convenience of the shipowners. The de
fendant contended that he was not liable for any 
loss after the goods had left the ship.

By the b ill of lading the goods were to be de
livered in London to the plaintiffs lrom the ship’s 
deck, where the ship’s liability was to cease. These 
last words are very important, and the contract was 
so far fulfilled that all the bales were delivered in 
London from the ship’s deck. The general rule 
is that where goods are to be delivered at a port, 
the usage of that port is to be followed : and when 
by that usage delivery is to be made in a prescribed 
manner, that manner must be complied with, 
unless it  be inconsistent with the terms of the bill 
of lading. In  London the course of business is for 
a steamship to unload at a quay, and for the dock 
company afterwards to put the cargo on board 
lighters: the shipowner pays the dock charges if 
the goods are applied for within twenty-four 
hours; otherwise the dock company put them 
into a warehouse, and the consignee becomes liable 
for storage. In  any view the cargo is not delivered 
direct to the consignee.

Now the dock company seem to be proper in 
termediaries for the delivery of the cargo to the 
consignees: the goods are forwarded by two steps,
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viz. delivery on the quay, and delivery from the 
quay. The b ill of lading evidently refers to the 
course of business in the port of London, and its 
terms are apt and well chosen for that purpose, 
and in follows that the responsibility of the ship
owner ceased when the goods of the plaintiffs 
were taken off the steamer’s deck and put upon 
the quay; he is not liable for the loss of any part 
of them happening after the cargo was unloaded. 
Whether the dock comnany are liable to the plain
tiffs, I  give no opinion.

As the verdict at the tria l was entered for the 
defendant, this rule must be discharged.

D enman , J.—The only doubt which I  entertained 
was occasioned by the hesitation of my brother 
Honyman; otherwise I  see no reason to hesitate 
as to our decision. I  entirely agree with my 
brother Brett, and I  need say no more than this. 
I  do not know what would now be the opinion of 
my brother Honyman; hut I  am sure that I  
should not adopt any other conclusion than that 
arrived at by my brother Brett,

Rule discharged (a)
Attorneys for plaintiffs, Markby. Tarry, and 

Stewart.
Attorneys for defendant, Lowless, Nelson, and 

Jones.

E X C H E Q U E R  C H A M B E R .
ON APPEAL FROM THE COURT OF COMMON PLEAS.

Reported by J. M. Lelt, Esq., Barrister-at-Law,

May 12 and June 24, 1874.
A llison v . T he B ristol M ar in e  I nsurance 

Company.
Marine insurance—“  Freight ”  and "freight pay

able in advance ”—One half freight payable in 
advance-- One half payable on delivery of cargo 
—Loss of ship—Half cargo saved— Total or par
tial loss.

The plaintiff’s ship was chartered to carry a cargo 
of coal from Greenock to Bombay, where the 
plaintiff was to be paid at the rate of 42s. a ton 
"on the quantity delivered.” It  was also agreed 
that one half of the freight should be paid 
“  on signing bills of lading,” and the remainder 
“  on right delivery of the cargo.” The coal was 
shipped, and one half the freight paid, and the 
plaintiff afterwards effected two policies of insu
rance with the defendants, one being for 5001. on 
“  freight ”  valued at 20002., the other being for 
7002. on “freight payable abroad,” valued at 
20002.

During the voyage the ship was wrecked, but one 
half of the cargo was saved and delivered to the 
consignees at Bombay.

The defendants refused to pay for a total loss, and 
made a payment into court of 4402. in respect of 
the two policies, os for a partial loss, on the 
ground that one half the freight had been earned.

The Court of Common Pleas (Bovill, C.J., and 
Brett and Grove, JJ.) having given judgment for 
the plaintiff, it was on appeal :

Held by Cockburn, C.J., Mellor, J., and Amphlett, 
B., dissentientibus Cleasby and Pollock, B !>., 
(reversing the decision of the court below), 
that the defendants were liable as for a partial
(a) Honyman J. was present during the argument, but

in consequence of illness did not git during Easter and
Trinity Terms,

loss only, and that the plaintiff could recover 
nothing more than the sum of 4402. paid into 
court.

Per Cockburn,C J. and Amphlett,B.—As payment of 
freight in advance cannot be recovered back in case 
of loss, it is paid in respect of and is distributable 
over the entire cargo, so that the shipowner cannot 
appropriate the whole of the amount prepaid to 
that portion of the cargo which is delivered, but 
can only have the benefit of the prepayment pro 
rata.

Per Mellor, J.— The prepayment of the freight 
transferred the risk from the shipowner to the 
charterer, and the shipowner, thus losing only one 
half, could recover no more than he had lost.

Per Amphlett, B.— The prepayment of the freight 
was not a payment on account of freight actually 
earned, but on account of what might contingently 
be earned in respect of the whole cargo.

Per Cleasby, B.— The shipowner was entitled to 
recover the whole of the unpaid half of the freight, 
inasmuch as he had insured and lost it.

T his  was an appeal by the defendants from a deci
sion of the Court of Common Pleas (Bovill, C.J. 
and Brett and Grove, JJ.). discharging a rule to 
set aside a verdict entered for the plaintiff upon 
admissions taken at the trial, and to enter instead 
the verdict for the defendants, i f  the court should 
think there was no loss of freight beyond what 
the defendants had paid.

The facts are fully stated in the judgment of 
Amphlett, B. For a fu ll report of the case below 
see ante, p. 54.

The plaintiff’s points for argument:—That the 
policies being upon freight attached to such in
terest as the plaintiff in fact had in the freight of 
the vessel upon the insured voyage ; that the 
plaintiff having been paid half the freight for the 
insured voyage in  advance, had no interest in such 
half, and that his interest was limited to the re
mainder or unpaid half of the freight for the voy
age ; that the policies therefore attached to the 
unpaid half of the freight for the insured voyage ; 
that as half the cargo, and consequently half the 
freight upon the insured voyage was lost, the 
plaintiff having already been paid half the freight 
for the voyage, lost the whole of the remaining of 
unpaid half of the freight, which was the freight 
insured by the defendant; that there was there- 
fore, under the circumstances, a total loss of the 
subject-matter of this insurance.

The defendants’ points for argument.—On the 
true construction of the charter-party, the sum 
paid in advance in England, namely, one guinea 
per ton of coal shipped, was not freight proper1/  
so called. I t  was compensation paid for taking 
the goods on board and undertaking to carry them- 
The only freight stipulated for was one guinea 
ton on each ton carried and delivered. The plainti 
having carried and delivered one half the carg?> 
was entitled to claim freight on that half, and m 
failure to collect i t  from the shipper affords n 
ground of claim against the underwriter; 
contract in this case must be read distributive!/^ 
I t  is not a lump sum for an entire cargo; if  ,s 
separate contract for each ton of coal. ThoshipP*^ 
bound himself to pay one guinea on each tp 
righ tly  delivered, and the court below has by 1 
judgment erroneously absolved the shipper tr° 
this payment; the shipper was not to return t 
one guinea received in advance on any of the W 
received on board, but the judgment appealed H0
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compels this return by allowing the advance on 
the lost goods to be set-off against the freight on 
those delivered. The plaintiff has repaid the 
shipper the advance of one guinea per ton on the 
last half of the cargo; for the plaintiff has (by the 
payment of the premium of insurance) provided at 
his own expense the fund out of which the shipper 
has got back one guinea per ton on the lost half. 
Yet the court below has decided that the shipper is 
entitled to set-off against the plaintiff's claim the 
whole of the advance, and has thus practically 
awarded him payment twice of the advance made 
on the lost half of the cargo. I t  appears from the 
statement of facts that the shipper has received 
from hiB underwriters the whole cost of the lost 
goods, and the whole amount of the advances made 
on them to the plaintiff, so that as to the lost half 
of the cargo he is in the same position as i f  he had 
never shipped it. I f  he is now allowed to take the 
other half without any payment for carriage and 
delivery, he w ill make a clear profit of one guinea 
per ton on this second half at the expense of the 
shipowner, a result that seems to demonstrate that 
there is error in the judgment appealed from.

Benjamin, Q.C. with him 0. Russel, Q.C.), for 
the appellants, tne underwriters, the defendants 
below.

Walkin Williams, Q.C. (with him McLeod), for 
the respondent, the shipowner, the plaintiff below.

Cur. adv. vult.
June 24—The following written judgments were 

delivered:
A mphlett, B.—The action in this case was 

brought by the plaintiff, the owner of the ship 
Merchant Prince, on two policies of insurance on 
the freight of that ship on a voyage from Greenock 
to Bombay, to recover for a total loss.

The first of the said policies was dated the 13th 
April 1867, whereby the defendants insured 5001.

“  freight valued at 20001. and the second policy 
was dated on the 23rd A pril 1867, for 7001. on 
‘ freight payable abroad valued at 20001.”  The 

plaintiff also effected two other policies with two 
other underwriters on the freight payable abroad 
°f the Merchant Prince, for the same voyage as 
above, for the sums of 5001. and 300Z. respectively.
. The said ship was chartered for the voyage 
1,1 question to a Mr. De Mattos, by a charter- 
party dated the 7th March 1867, which pro- 
Vlded that the ship should load a fu ll cargo 
of coals at Greenock for Bombay, “ freight to
00 paid on unloading and right delivery of the 
oargo, at and after the rate of 42s. per ton 
of twenty per cent, on the quantity delivered.”  
And it  was further provided that such freight was 
1° be paid, say one half in cash on signing bills of
ading, less four months’ interest at bank rate, but 

not less than five per cent, per annum, five per 
Cent. for insurance, and 2 j  per cent, on gross 
arnount of freight in lieu of consignment at 
■“ otnbay, and the remainder on right delivery of 
be cargo, less cost of coal short delivered, in cash, 
r current rates of exchange for bills on London at 

months’ sight. On the 15th A p ril 1867, hills
1 jading were signed by the captain of the said 
_ip for 2178 tons of coals, and on or about the 
ame day the plaintiff received from De Mattos

A°6Z. 18s., for which the plaiutiff gave the follow- 
,,J! receipt, indorsed on the bill of lading: — 
Deceived from W. N. De Mattos, Esq., the sum 
<• .2286Z. 18s. sterling, being advance of half 

9,ght ou within shipment, the owner having paiq

all charges, including consignment, commission at 
Bombay, as per charter-party, 2286Z. 18s.”  On the 
20th A p ril 1867, De Mattos effected an insurance 
on the said cargo of the Merchant Prince for the 
said voyage. The insurance was stated in the policy 
to be on 2178 tons of coal, and increased value 
thereof, by prepayment of freight, value at 4500Z. 
On the 27th A p ril 1867, the said ship left Greenock 
for Bombay, and on the 8th Aug. 1867, she struck 
on a reef and there became a total wreck. About 
1050 tons (which may be referred to as a moiety of 
the coals forming the cargo) were saved from the 
wreck and ultimately landed at Bombay. A t the 
trial, a verdict was by consent entered for the 
plaintiff for the fu ll amount, with leave to move to 
enter the verdict for him or to reduce the damages, 
and a rule nisi having been granted by the Court 
of Common Pleas, cause was show against it  in 
T rin ity Term, and the same was discharged and 
judgmentgiven for the plaintiff for the fu ll amount 
of his claim with interest.

The judgment of the Court of Common Pleas 
proceeded upon the principle that, according 
to the true construction of the charter-party, 
the prepaid moiety of the freight was to be 
taken in payment of the freight upon the saved 
part of the cargo, in which case the latter 
would be satisfied, and there would be a total 
loss of the other moiety of the freight to the ship
owner : and the question we have to determine is, 
whether that judgment is correct.

I t  may be observed, in the first place, that the 
effect of that judgment is, that the charterer, while 
setting off the whole of the prepaid moiety of the 
freight against the freight on the saved moiety of 
the cargo, is at the same time entitled to recover 
a moiety of what he so paid in advance from his 
own underwriters, and will thus obtain for him
self at the expense of the shipowner or his under
writers, a bonus or profit of 1Z. a ton in  respect of 
the coal lost over and above the value of such coal. 
I t  is, I  think, impossible not to suspect some error 
in a judgment which has led to a result so strange 
and inequitable. I t  was said, indeed, in argument 
before us, that this startling result arises from the 
mode in which the charterer effected his insurance, 
and that the apparent anomaly would not have 
existed if valued policies had not been allowed by 
our law, and the charterer had effected an insu
rance simply on the prepaid moiety of the freight; 
but I  cannot concur in this view, for suppose he 
had insured separately the prepaid moiety of the 
freight in identical terms with the insurance 
effected by the shipowner in respect of the other 
moiety of the freight, the underwriters of the last 
mentioned moiety would, according to the principle 
of the judgment, have borne the whole loss, and 
the other underwriters nothing ; a result which 
appears to me equally strango and inequitable as 
the former. I  venture, however, with great de
ference, to think that the assumption upon which 
the judgment proceeds is erroneous, and that the 
prepayment of a moiety of the freight ought not 
in this case to be taken asapayment on account of 
the freight actually earned by delivery of the cargo, 
but on account of what might contingently be 
earned in respect of the whole cargo.

No doubt it  might have been stipulated, as it fre
quently and perhaps generally is in practice stipu
lated, that the prepayment of freight should be 
taken as a payment on account of freight actually 
earned; but in the charter-party in question there ia
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no express provision to that effect, and I  am of opi
nion that there are sufficient indications to be found 
in i t  that it  was not so intended by the parties. 
Freight is by the charter-party to be paid after 
the rate of 42s. per ton on the quantity delivered, 
and such freight is to be paid one half in cash, on 
signing bills of lading, with certain deductions, 
and the remainder on the delivery of the cargo. 
Now all this proceeds upon the assumption that 
the whole freight w ill be earned, and does not con
template or provide for the case of a loss either 
total or partial. I t  is clear that the half to be 
prepaid must be calculated on the whole cargo, 
without reference to possible loss, and, as it is ad
mitted on all hands, that according to English law, 
however much it  may be disapproved of by high 
authority, no part of such prepayment could be re
covered back in any event, it  appears to me that the 
most reasonable construction of the charter-party 
is to hold that for all purposes the prepayment 
should be taken as made in respect of the whole 
cargo, and, consequently, in the event which haB 
happened, distributable between the part lost and 
the part saved. This view of the case appears to 
be strengthened by the deduction allowed for in
surance, which denotes, according to Lord Selborne 
in Watson and Go. (apps.) v. Shanhland (resp.) (ante, 
p. 115; 29 L.T. Rep. N . S. 349; L. Rep. 2 H. of L. Sc. 
Ap. 304) (which in other respects has not, I  think, 
any material bearing on the present case), that it  was 
in tho contemplation of both parties that each 
should bear the risk of or insure for one moiety of 
the freight. This construction, too, has at least the 
merit of doing complete justice between the parties 
in every event. In  the actual case before us, the 
result w ill be that the charterer w ill have to pay 
to the shipowner, to the relief of the latter’s un
derwriters, one moiety of the freight upon the 
cargo saved, and be recompensed for the same out 
of the moneys received on his own policy, which 
virtually covers freight as well as cargo. If ,  on 
the other hand, the shipowner and charterer had 
each insured for the value of moiety of the freight, 
the loss would have fallen, as in justice i t  ought, 
equally between the respective underwriters. Or, 
lastly, if  neither had insured, or, in other words, 
if  each had been his own insurer, each would have 
borne a moiety of the loss, which again would be 
quite just, inasmuch as the premium of insurance 
in respect to the charterer’s moiety was allowed to 
him out of the prepayment of freight.

For these reasons I  am of opinion that the plain
tif f  was not entitled to recover from the defendants 
as for a total loss, and, it  being admitted that in 
that case the defendants have paid into court all 
that is due from them, I  think that the judg
ment of the court below ought to be reversed, and 
the rule to enter a verdict for the defendants made 
absolute.

Cleasby, B. (delivering the judgment of himself 
and Pollock, B.)—In  this case the plaintff, a ship
owner, claimed a total loss upon valued policies on 
freight, the voyage being from Greenock to Bom
bay. The defendants paid into court half the 
amount. The plaintiff alleged that he had insured 
the freight which he was to receive at the termi
nation of the voyage, and that, in consequence 
of the perils insured against he was entitled to 
receive none, there was a total loss. The defen
dants contended, that, in the events which had 
happened, the plaintiff was entitled to receive, at 
the termination of the voyage, half the freight

insured, so that there was a partial loss only. 
Thus the subject of dispute between the parties, 
viz., the right to freight at the termination of the 
voyage, under the circumstances, depended upon 
the proper construction of the charter-party, which 
was admittted to be the only question raised in the 
case, and was the only one argued before us.

[The learned judge recapitulated the leading 
terms of the charter-party and the facts, w ith  dates, 
and proceeded :] The question is, Was the captain 
bound to deliver the cargo which arrived free of 
freight beyond that already paid, or could he have 
insisted upon payment of the one half freight upon 
the quantity delivered ?

There is nothing unusual in the terms of this 
charter-party. I t  is quite common for the ship
owner to be put in funds by a prepayment of 
freight, although, properly speaking, freight is 
what is earned by the carriage of goods to their 
destination, and when that is done the deduc
tions made in the present case are intended to 
put tho shipowner in the same position as if 
the freight had been paid at the end of the 
voyage, the first deduction being interest for the 
estimated duration of the voyage of four months 
which the owner gained by the prepayment; the 
second the amount of insurance which he saved by 
having the payment actually made, and no longer 
subject to risk requiring insurance; and the third, 
the consignment commission, or the commission 
which he would have to pay to the broker to whom 
the ship was consigned at the other end for col
lecting the freight. A ll this is only a mode of 
calculating the amount to be paid for one half the 
freight, and clearly imposes no obligation upon the 
charterer. According to the law of England, a 
payment made in advance on account of freight 
cannot be recovered back in the event of the goods 
being lost and incapable of delivery. This must 
be considered as settled, having been decided as 
long ago as 1683, and not departed from since, 
though Cockburn, O.J., has expressed a wish 
that the law was otherwise, and in conformity with 
the law of most other countries : (see Byrne v. 
Schiller, ante, vol. l,p . I l l ;  23 L.T.Rep.N. S .741; 
L. Rep. 6 Ex. 325.) And the consequence is> 
that the amount so prepaid for freight is no 
longer at tho risk of the shipowner, but at the 
risk of tho charterer, and he has an insurable in
terest which he may, if  he thinks proper, insure 
as a part of his insurance on the cargo or other
wise. But whether he does or not can make no 
difference as to the freight which becomes payable 
upon the shipowner being ready to deliver at the 
port of destination. I f  there had been a charter m 
the present case without any clause for prepay
ment of one half, and the goods had been put on 
board and half lost, what would have been the 
freight payable P Undoubtedly freight at the 
stipulated rate upon the half cargo carried to its 
destination.

The meaning of the word “  freight ”  must bo 
tho same, in my opinion, whether there bo a 
prepayment or not, and thus in the present case 
all the freight which became payable was the
one half which had already been satisfied, and so
the other half which was insured was totally l°s]'; 
And this is the meaning of the word “  freight 
expressed in the charter-party—“ freight to be pald 
upon unloading and right delivery of the cargo 
at and after the rate of 42«. per ton upon 

I quantity delivered."
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Some confusion is introduced into the case by 
the circumstances that the payment to be made 
is of one half of the freight, and this gives rise 
to the idea that there is afterwards a joint risk in 
the whole freight, whereas i t  is in reality a case 
of debtor and creditor, and not of jo int risk 
and a payment of a sum on account of freight to 
be earned and fixed by agreement of the parties 
at half the estimated freight. But, to get rid of 
this source of error, suppose that the payment was 
of 1000Z. on account of freight. The owner would 
Make certain deductions on account of the earlier 
and sure pay men t, and, receiving the balance, which 
might be 950£., would give a receipt for 1000'. on 
account of freight (as he has in the present case 
for 22861.18s.) Upon the arrival of the ship, i t  must 
appear that the freight earned came to 15001. The 
charterer gets the fu ll benefit of the 10001. paid, 
and pays the balance 5001. I f  he has insured his pre
paid freight for 10001., he can be entitled to receive 
nothing, because he has lost nothing by perils, but 
had the fu ll benefit of his prepayment. I f  the 
freight due on the arrival of the ship had been 
<501. from cargo being lost to a larger amount, he 
would have the benefit of his prepayment to the 
extent of 7501., and would be entitled to receive 
the 2501. lost from the underwriters as a partial 
mss. The case here is the same. There is a re
ceipt for 22861. 18*., the amount of half the esti
mated freight. I t  is still a payment on account of 
freight, and De Mattos was entitled to and had 
the fu ll benefit of it.

I  w ill only add upon this part of the case, 
that the error (if I  may be allowed the expression) 
18 in  concluding that because the shipowner 
and charterer are each interested in one half 
° u height, therefore their interest in the 
^hole is the same. But that is not the case, 
because, independent of the equality of amount, 
there is a priority of payment. The prepayment 
8hould satisfy that which was first earned to the 
amount of the prepayment. I t  is like the case of a 
mortgage for 20001., to which two persons are en- 
itled in halves, but one not to be paid off in pre
sence to the other, so that i f  the security is insuffi

cient, the part only should be paid. Each is in
vested to the same extent by half, but they have 

bet the same interest in the whole.
Thq learned counsel for the defendants relied 

CTy much, in the course of his argument, upon the 
eduction of the five per cent, for insurance of the 
a * freight, which he repeatedly described as 
°ney paid to the charterer, to be applied for that 

Purpose, so as to give the shipowner an interest in 
® being so applied, and make the insurance 
vne to his benefit. But this appears to us 

j  be a mistaken view of that deduction, which 
m reality only a mode of arriving at an 

Tuvalent for what the shipowner would re- 
th*Ve at *be end of the voyage, and placing 

•  charterer in the same position as the ship- 
a ?er would have been in as regards insurance,
] b with the same option to insure or not. The 
ob r-°e^ oounsef also relied very much upon the 
0arVlOlm gain to the charterer, if  ho insured his 
th ac a va ûe increased by the prepayment, in 
]0s6, Vent which happened, viz., of one half being 
re by the perils. I t  was said that he would be 
Qrbaid one half of his advance by the underwriters 
b;a bo goods, and then have got the one half of 
be 8°°ds delivered free of freight, and so have the 

efit of the whole advance. This was explained

by the learned counsel for the defendants, but not 
so fu lly as it  might have been, probably because 
he thought the matter too clear to need further 
explanation. I t  is accounted for in this way. I f  
the charterer had insured his real interest at risk, 
viz., the prepaid freight, 2268Z., then, i f  at the end 
of the voyage the freight payable had amounted 
only to that sum, he would have had the fu ll benefit 
of the payment made in discharge of the freight, 
and would of course have recovered nothing under 
his policy, and no profit could have been made. 
But by means of a valued policy on the goods in 
which the value of the goods is increased by the 
amount of prepaid freight, this falsehood (as it  
may be called) is introduced, viz., that all the goods 
are supposed to be so increased in value, whereas 
in reality those only are increased in value which 
arrive at their destination; and thus, if any be 
lost, the charterer recovers not upon the real 
value, but upon that value increased by the pro
portions of freight, and he so makes a profit by 
insuring the goods beyond their value. He may 
do this in any case by insuring beyond the value, 
i f  the underwriters agree to it, and they oannot 
object to i t  because they get paid the premium in 
proportion. This is the explanation of the profit 
made by Mr. De M attos, viz., that the goods lost 
were insured beyond their value, so as to secure a 
profit instead of a mere indemnity.

We cannot depart from the settled meaning of 
the word “  freight,”  and the meaning expressly 
given to it in this charter-party, viz., the amount to 
be paid at the end of the voyage for what is ready 
for delivery at the stipulated rate. This had been 
wholly satisfied by the advance made, and so the 
shipowner was entitled to receive no more, and 
the captain was right in delivering the half cargo 
free of freight.

The case of Watson and Go. v. Shankland {ante, 
p.115; 29 L. T. Rep.N. S. 349; L. Rep. 2 H. of L. 
Sc. App. 304), was referred to on the argument by 
Mr. Benjamin. In  that case a question of Scotch 
law arose upon a charter in  similar terms to the 
present, and the question was, whether a sum paid 
on account of freight could, upon a loss of the 
cargo, be recovered. The argument appears to 
have been, that according to Scotch law i t  must 
be taken to be not a prepayment of freight pro
perly so called, but an advance on account of freight. 
The judgment of the house of Lords was, that it 
was unnecessary to decide whether i t  was a pre
payment or an advance, because, assuming for the 
sake of argument that i t  was not a prepayment, 
but an advance, still i t  could not be recovered back 
by reason of the neglect to insure. And upon the 
assumption that i t  was not a prepayment but an 
advance, it  was necessary to account for the deduc
tion and give some meaning, and the meaning 
given would be an improper one if it  was founded 
upon the assumption, argumenti causa, unless the 
assumption agreed with the real fact. In  the pre
sent case wo know that the commission deducted 
was riot upon the assumption referred to, but upon 
the fact of prepayment, and that it  was not in 
reality what was suggested in that case, but was, 
as it is called in the receipt, consignment commis
sion, which is saved by the prepayment. The 
result is, that the freight which was insured was 
wholly lost by the perils, and the judgment of the 
court below, which is founded upon that conclu
sion, must in our opinion be affirmed.

I  beg to add one other remark upon the construe-
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tion of this contract. Charter-parties containing | 
provisions for prepayment, or advances to the 
masters with the same effect as prepayment, have 
been usual as long as I  remember, and it  is not too 
much to say that thousands of such charters have 
been effected upon which the captains of vessels 
have acted in all parts of the world, with the re
sponsibility of delivering or refusing to deliver the 
cargoes; and in order to discharge their duty, 
they must have made themselves more or less 
acquainted with the effect of prepayment. And 
their duty ought to be a plain one, and not 
depend upon nice distinctions, and i t  is a plain 
one if  they have to consider only what is the 
freight earned and what amount has been 
prepaid. In  the present case there appears to 
have been no question between the shipowner 
and the charterer as to the proper mode of per
forming the contract. The captain delivered the 
goods free of freight, because a sum of money 
equal to the freight earned had been paid. But a 
th ird  party, the present defendants, now say that 
the captain was so ignorant of his rights as to have 
delivered goods free of freight when he had a claim 
of 10001. I t  would be strange, and he may have 
acted in ignorance of the proper effect of the 
agreement. I  could not properly construe an 
agreement, especially in a court of error, by what 
the parties understood to be the effect of it, but 1 
must say my own clear view of the legal effect of 
an agreement in common use is confirmed by find
ing that the parties to it, who may be taken to be 
well acquainted w ith such agreements, acted in 
conformity with that view.

M ellor, J —The plaintiff was the owner of the 
ship Merchant Prince, and the defendants are an 
insurance company. The action is brought to 
recover against the defendants, as for a total loss, 
on several policies of assurance effected by the 
plaintiff with the defendants, on freight valued at
20001., and if, under the circumstances of the case, 
the plaintiff is entitled to recover as for a total 
loss, the judgment of the court below must be 
affirmed; but if  the loss is to be considered as a 
partial loss only, the defendants have paid into 
court sufficient to cover such partial loss, and the 
judgment of the court below must be reversed.

The facts are singularly* few, and the question 
turns entirely on the true construction of a 
charter-party, dated the 7th March 1867, made 
between the plaintiff and one W. N. De Mattos. 
[Terms of charter-party, &c., recapitulated.]

I t  was admitted, on the argument before us, that 
the question turned upon the proper construction 
of the charter-party, and the payment of one half 
freight in advance on the signing of bills of lading. 
I t  was contended for the plaintiff that the freight. 
beiDg made payable on unloading and right delivery 
of the cargo, at and after the rate of 42s. per ton, 
was a mere mode of estimating the total freight, 
and that the words such freight is to be paid, 
“  say one half in cash on signing bills of lading, 
less four months’ interest,”  &c., secured as a pay
ment of the total freight, and assuming the total 
freight to which he would havo been entitled on 
unloading and right delivery at Bombay to be 
40001. in round numbers, he had only received
20001., and was entitled to claim from the defen
dants for the residue, as representing his loss by 
the perils insured against. I  cannot accede to 
that view of the case, and I  do net th ink such iB 
the true effect of the charter-party. The agree

ment that the freight was to be paid on unloading 
and right delivery of the cargo, at and after the 
rate of 42«. per ton of 20cwt. on the quantity deli
vered, is followed by a stipulation that such freight 
“  was to be paid, say one half in cash on signing 
bills of lading, less four months’ interest at bank 
rate.butnot less than five per cent, per annum, five 
per cent, for insurance, and 2J on gross amount of 
freight in  lieu of consignment commission at Bom
bay, and the remainder on right delivery of the 
cargo,”  &c. Not only, therefore, was one half of 
such freight to be paid in case on signing bills of 
lading, but there was a deduction of five per cent, 
for insurance in respect of the amount paid in 
advance. And the charterer did accordingly, on 
the 20th Aug. 1867, effect an insurance “ on2178 
tons of coal, and increased value thereof, by pre
payment of freight, valued at 45001.”  I t  was 
agreed on all hands that no part of the freight so 
paid in advance could ever thereafter be recovered 
back from the plaintiff by the charterer, and, con
sequently, the sea risk of so much of the freight as 
was naid in advance was transferred from the 
plaintiff to the charterer. I t  seems to me that the 
effect of the contention on the part of the plaintiff 
must be that the payment in advance was really a 
payment of the freight upon one half of the cargo, 
leaving the freight on the other half of the cargo 
to be paid on right delivery. The agreed freight 
was to be at and after the rate of 42s. per ton on 
the quantity delivered, but there is nothing bv 
which half the cargo can be separated from the 
remainder, and ear-marked as the portion in re
spect of which the freight was paid in advance. 
The whole cargo was insured by the charterer as 
made more valuable by the prepayment of half 
freight in advance, and i t  appears to me that under 
the words, “  at and after the rate of 42s. per ton 
on the quantity delivered,”  both the freight and 
payment must be distributed over the entir0 
cargo, and that the payment in advance was equi" 
valent to the payment of 1Z. Is. on every ton of the 
cargo, so as to reduce the amount of the freight 
payable by the charterer on delivery to the lik0 
sum per ton.

I  cannot agree that the true mode of estimating 
the loss sustained by the plaintiff is to lump tb0 
freight at, say 40001. for the voyage, and seeing 
that, inasmuch as he received payment in advance 
of 20001. only, that, therefore, his loss is tb0 
difference between that sum and 40001. I  tbinR 
that he lost by the perils of the sea 11. Is. up°n 
all the coals that were lost, and became 
pable of delivering by reason of such perils, 00 ̂  
that, under the circumstances, i t  constituted 
partial loss only, and that he was only entitled 5 
be indemnified by the defendants to that exten  ̂
And as the amount paid into court covers tb0 
loss, the defendant is entitled to succeed, and t 
judgment of the court below ought to be reverse •

Cockeijrn, C. J.—I  concur in the conclusion 
my brothers Mellor and Amphlett in this case.

The facts are simple. The plaintiff claims *°r. 
total loss on a policy of insurance on freight to 
earned on a voyage of the ship, the MercM 
Prince, from Greenock to Bombay. I f ,  accord’ Jb 
to the terms of the charter-party, the plaintiff, 
between himself and the charterer of the ship, w ’ 
under the circumstances, entitled to claim a 
tion of the freight, he cannot recover on a °laon 
for a total loss. The question turns, therefore, 
his rig h t under the charter-p arty ; in  other wor
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on the true construction of the charter-party 
[Terms of the charter-party recapitulated.] Bills 
of lading were signed by the captain for a certain 
amount of coals, and a sum was thereupon paid by 
the charter to the owner, calculated to amount 
to one half of the freight so as to satisfy the sti
pulation of the charter-party. A  portion of the 
cargo was lost on the voyage by the perils in 
sured against. The remaining portion was deli
vered up by the captain on the completion of the 
voyage to the consignees of the charterer, without 
any further demand of freight, on the assumption 
that the freight was only demandable in respect of 
the portion actually delivered, and thatsuch freight 
tvas satisfied by the amount paid in advance on 
account of freight. But the insurers are not bound 
by the acquiescence of the shipowner in this view 
° f his rights, and i f  the shipowner was entitled in 
Point of law on the true construction of the charter- 
party to claim additional freight, the insurer is 
justified in insisting that there has not been a total 
loss of fre igh t; and if this contention is right, the 
joss can only he a partial loss, in which case, there 
having been a payment into court as on a partial 
loss, the defendants w ill be entitled to our iudg- 
aent. S

Tbe question depends on whether the remainder 
of the freight being payable on the right delivery 
?f the cargo, the portion of the freight paid 
a  advance can be appropriated to the amount 
of cargo actually delivered, or whether the amount 
Ro prepaid must be considered as paid in respect of 
the entire cargo and distributed over the whole 
oargo, including the part of it  which was lost, as 
»ell as the part delivered. I t  appears to me that 
this question must be considered irrespectively of 
the insurance which the shipowner or the char
terers may have effected for the protection of their 
uctual or supposed interests; in other words, 
according to the terms of the charter-party, 
and the rights and liabilities of the parties 
as thereby created. Now I  cannot but sup- 
P°se that, on a charter-party of this description, 
a payment of freight in advance, which, by 
the English law, in case of the loss of the cargo, 
cannot be recovered back, presupposes in the con
templation of the parties, a delivery of the entire 
cargo, and is paid in respect of the entire cargo, 
and is therefore distributable over the entire cargo ; 
0r which reason i t  is not, as i t  appears to me, 

competent to the owner of the cargo to appropriate 
the whole of the amount prepaid to that portion of 
the cargo which is actually delivered, and he can 
°hly have the benefit of each prepayment pro 

on the cargo delivered.
, On this short ground lam  of opinion that one 
half of the freight remained payable on the cargo 
ehvered, and that, consequently, there was no 
°tal loss, so that the claim of the plaintiff, as for 
total loss, fails.

p Pollock, B. concurred in the judgment of 
'easby, B. Judgment reversed.
Attorney for the plaintiff, Nash.
Attorneys for defendants, Argles and Rawlins.

A D M IR A L T Y  c o u r t  o p  t h e  
C IN Q U E  P O R TS .

Reported by J. P. A spinall, Esq., Barrister-at-Law.

Saturday, May 9, 1874.
T he R acer.

Salvage—Pilotage—Ambiguous signal—Interpreta
tion—Condition of vessel.

Where a vessel makes an ambiguous signal, it will 
be construed by the Court of Admiralty according 
to the condition of the vessel when boarded; i f  
she is damaged and is in need of assistance, the 
signal will be treated as signal for assistance, 
and those answering it as salvors; i f  she is not 
damaged and wants only a pilot, the signal will 
be treated as a signal for a pilot only.

T his was a cause of salvage instituted on behalf of 
the owner, master, and crew of the lugger Stag, of 
Dover, against the schooner Racer, her cackle, 
apparel, and furniture, and the cargo now or lately 
laden thereon, and the freight due for the trans
portation thereof, and against the owners of the 
said schooner, her cargo and freight, and their 
bail intervening.

The petition, which sets out the facts of the 
case, was as follows :

1. The Stag is a lugger belonging to the p >rt of Dover, 
of about 16 tons builders’ measurement, and of the value 
of 170J.; on the oocasion hereinafter mentioned she was 
manned by a crew of five hands all told.

2. About 7 a.m. on the 20th Jan. 1874, the Stag was 
cruising between Sandgate and Folkestone; the wind at 
the time was blowing a strong gale from the S.W., ao- 
companied with thick driving rain, and there was a heavy 
sea. Under these circumstances the crew of the Stag 
sighted the schooner Racer, the vessel proceeded against 
in this cause ; Bhe was then about four miles from and 
standing in towards the land with her ensign flying jnst 
above her topgallant yard, as a signal for assistance. 
Those on board the Stag at once made for the Racer, 
and about 8 a.m. came up with and spoke her. The 
master of the Racer said he wanted to go to Dover, and 
requested some of the lugger’s erew to come on board. 
The crew of the lugger told him it  was impossible for 
them to board where they then were, and said ha must 
follow in toward the land where they would make an 
attempt to do so ; accordingly the Stag, follow by the 
Racer, stood in toward the land.

3. The Racer, at this time, had lost her topsail, main
sail, and main boom, her boat was stove in and useless, 
the cooking galley washed down, her bulwarks started 
from stem to stern, and part of her steering gear had 
been carried away.

4. After some time some of the crew of the Stag ven
tured, at great risk to their lives, into the lugger’s 
boat, and after considerable difficulty managed to get 
under the schooner’s lee. The Racer was at the time 
rolling nearly gunwale under; the waves on several 
occasions, nearly threw the lugger’s boat on to the 
schooner’s deok and it  was only by great exertions that 
the men in the boat were able to keep her clear. After 
same time tho captain of the Racer, choosing his oppor
tunity, caught hold of Henry Landall, one of the lugger’s 
men, by the shoulders, and Landall managed to gat on 
board. When Landall got on board, he told the master 
of the Racer to get his tackle and hoist the boat in, or 
the boat’s crew could not possibly get on board, but 
while the master of the Racer was getting the tackle 
ready the sea was such that it  was found impossible to 
keep the lugger’s boat near, and she was obliged to re
turn to the lugger. In  getting on board the lugger, the 
men in the boat ran considerable risk, and in securing 
the boat her main thwart was broken, three of her planks 
and her gunwale were stove, and two oars were lost, 
When the boat’s crew had succeeded in getting on board 
the lugger, she bore up for Dover, and arrived there 
abont 11 a.m.

5. The said Henry Landall took charge of the Racer. 
He found only one seaman, a Portuguese, and two 
ooloured boys on deck, and thereupon asked the master
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where the crew were. The master replied that they were 
asleep ; but on going down below, the said Henry Landall 
found only a boy, who was lying on the cabin floor, com
pletely disabled from a severe 'injury to his head, having 
been knocked down by the main boom. The said Henry 
Landall also learned that the mate of the vessel had been 
washed overboard and drowned in the course of the voyage.

6. Abont 11 a.m. Henry Landall gave orders to get 
ready, and assisted himself to clear away the starboard 
ancher and chain. He then made for Hover under fore- 
topmast-staysail, fore-trysail, and square topsail, the 
later being in ribands. A ll the other sails had been 
blown away; and the vessel being so shorthanded, and 
without proper sails, Landall had the greatest difficulty 
in making Dover Harbour; but being thoroughly ac
quainted with the locality, ho was enabled to steer the 
Racer through the broken water close to the Admiralty 
Pier and so make the harbour. The master of the Racer 
was utterly unable to have taken the vessel in himself, 
as he was wholly ignorant of the set of the tides and 
currents.

7. As the Racer entered the harbour she was boarded 
by two more of the lugger’s ,'crew, who, with Landall, 
took her through the Wellington Bridge gates, and 
moored her in safety.

8. I t  is always a matter of difficulty to make Dover 
Harbour with a south-westerly gale, and the difficulty 
was on this occasion greatly increased by the strong 
flood tide which was running tending to set the ship 
past the entrance, and also by the vessel being short- 
handed and almost crippled.

9. By the aforesaid services, which were promptly and 
efficiently rendered, the Racer, her cargo and crew, were 
rescued from a position of considerable danger and placed 
in perfect safety. In  her then condition, if she had failed 
to make the harbour, she would undoubtedly have been 
carried out into the North Sea, as it  would have been 
impossible for her to get into Ramsgate or any other 
neighbouring port.

10. In  rendering the aforesaid services, the plaintiffs 
ran considerable risk both to their lives and property.

11. The Racer is a schooner of 149 tons register, and 
was bound on a voyage from Bahia to London, laden 
with a cargo of coffee. The value of the ship was 950i., 
and her cargo and freight 60001.

The answer filed on behalf of the defendants 
was as follows :

1. On the morning of the 20th Jan. 1874, the Racer, 
being bound on a voyage from Bahia to Antwerp, was off 
Folkestone, and as she reqnired certain repairs, the 
master determined to put into Dover, and accordingly 
made the ordinary signal for a pilot.

2. Soon afterwards the lugger Stag came up and hailed 
the Racer, and those on board her, on being informed 
that the master of the Racer wanted a pilot for Dover, 
offered their services as pilots.

3. The wind was in the south-west, with a fresh breeze, 
and there was some sea. The Stag and the Racer stood 
in together towards the land, and then a boat from the 
Stag put off to the Racer, and one of the plaintiffs, with 
no serious difficulty or risk, boarded the Racer from the 
boat.

4. The said plaintiff then proceeded to pilot the Racer 
into Dover Harbour. The Racer had suffered certain 
damage, but there was no difficulty in bringing her to 
the harbour, and Bhe sailed into the harbour with great 
ease. The steam tug of the harbour was at hand, and 
her services were offered to the master of the Racer, but 
the master of the Racer declined them as being, as they 
in fact were, unnecessary. Some damage had been done 
to the steering gear of the Racer, but that was repaired 
before the said plaintiff came onboard.

5. The allegations contained in articles 1, 3, and 11 of 
the petition are true, except that the Racer was bound 
to Antwerp and not to London, and it is true, as stated 
in article 5 of the petition, that one of the seamen had 
been disabled from a severe injury to his head, having 
been knocked down by the main boom, and that the mate 
of the Racer had been washed overboard and drowned in 
the course of the voyage, namely, on the 3rd Nov. 1873.

6. Save as hereinbefore appears, the several allega
tions contained in the petition are untrne

7. The service rendered by the plaintiffs was nothing 
more than pilotage service rendered to a vessel which 
had suffered some damage.

The plaintiff filed a conclusion admitting that 
the Racer was bound for,'Antwerp, but denying 
the other statements in the answer, except so far 
as they were consistent w ith the plaintiff’s 
petition.

Evidence was called for both plaintiffs and de
fendants, and it  resulted in substantially establish
ing the allegations in the plaintiff’s petition.

R. F. Webster, for the plaintiffs, submitted that 
on the facts there was a salvage service entitling 
the plaintiffs to salvage reward.

IF. O. F. Pkillimore, for the defendants.—On the 
facts it is clear that there was no salvage service. 
The service was pilotage to a damaged ship 
entitling the plaintiffs only to double pilotage and 
the amount of damage done to their boat: (The 
Enterprise, 2 Hagg. Adm. Rep. 178n.) The signal 
was really a signal for pilot and not for salvage 
assistance. A t any rate i t  cannot be put higher 
than an ambiguous sigual; and where such a signal 
is given the question whether the service is to be 
considered salvage or pilotage must be judged by 
the result. In  The Little Joe (Lush, 88), the salvors, 
who went out to a vessel hoisting an ambiguous 
signal, recovered no remuneration, because they 
rendered no service. Here they are entitled to 
pilotage only, as they have rendered only pilotage 
service.

R. E. Webster, in reply.—The true rule, as laid 
down in The Little Joe (wbi sup.) and other cases, 
is, that an ambiguous signal is to be interpreted 
according to the state of the ship at the time it  is 
given. I f  ¡the ship really wants no more than a 
pilot, she is liable only for pilotage; but if her 
condition is such that she requires further as
sistance, the signal is to be read as a signal of 
distress. The Enterprise (ubi sup.) is only a very 
short report, and does not disclose the facts upon 
which i t  was decided. In  The Aztecs (21 L.T. ReP- 
N. S. 797; 3 Mar. Law. Cas. O. S. 326), i t  was 
argued that because the salvors rendered assist
ance at the master’s request to a vessel damaged 
but not actually in distress at the time they 
boarded her, they could not recover, but i t  was 
held that it  was impossible to get rid of the sal
vage character of the service when they had once 
been engaged as salvors. The BomarsuncL (Lush- 
77) Bhows that the condition of the ship to which 
the services are rendered is the main point to be 
considered where the signal is ambiguous :

The Hedwig,Spinks Eoo. & Adm. Rep. 21;
The Dosseter, 10 Jur. 865.

These men get their living in the meritorioa8 
occupation of rendering assistance to vessels 'n 
distress, and this court always encourages them 
and does not criticise their acts too narrowly- j  

Sir R. P h il l im o r e .—The first question which 
have to consider is, whether the service rendere 
by the plaintiffs was purely pilotage or partake 
of a salvage character. ,

There is no dispute that a signal was ma . 
from the Racer-, that signal was a Union Jac^ 
with a portion of the ensign torn away °n. 
hoisted above her topgallant-yard. This signa^ 
I  am of opinion was an ambiguous signal; a 
my predecessor, very early in the exercise 
his jurisdiction in this court, laid down a ra ê̂ a. 
which I  th ink he always adhered—as to the 0 
racter he should give to an ambiguous signal, 
the interpretation he should put upon se rv i:a 
reddered under such a signal. In  The Hed1)' _ 
(Spinks Ecc. & Adm. 21), Dr. Lushington sa>
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‘ Now the vessel having sustained damage, and 
tvro of her crew having received considerable in* 
)ury, a signal was hoisted; and, according to the 
I'ule which I  laid down on a former occasion, I  hold 

to be a signal for assistance and not for a pilot, 
pat, again, what was the nature of this case ? Was 

a case in which the words ‘ pilotage ’ or ‘ pilot ’ 
could with safety and propriety be applied? 
'y by, the vessel was thirty-five miles out at sea. 
1 here are no pilots to be found there; that is out 

pilotage ground altogether. I t  is true the 
Vessel might require nothing but to be conducted 
to a place of safety ; but that is not pilotage, it  is 
salvage assistance.”  And in the note to that 
®*se> there are these words : “  In  the case of the 
j'elix (April 4), the court said, I  have determined 
.0 decide the questions in this way: if a vessel is 
lri a damaged state I  shall determine that i t  is a 
®'gnal for assistance, because the vessel wants i t ;  
“ at where the vessel is not in a damaged state, and 
a pilot only is wanted, I  shall construe i t  to be a 
s,gnal for a pilot. That seems consistent with 
Probability.”  To that ruling the learned judge 
substantially adhered in subsequent cases. I t  is 
rue that the circumstances in the various cases 
etoro him might vary, but to the rule there laid 
°mn adhered.
Ihe condition of the Racer at the time of the 

J;rvices appears fromjthe petition. That condi- 
i°n j3 there pleaded, and has been admitted 

. y the defendants ; and, moreover, i t  was proved 

. 1 evidence that her master thought his ship 
such a condition as to compel him, although 

u a voyage to Antwerp, to put into Dover 
th" rePa' rs- I  am opinion that the service must 

erefore be considered a salvage service and not 
ere pilotage. But at the same time, the services 

h^re ° f  a very simple and ordinary character, and 
hot call for large remuneration. In  truth, the 

a]j 6 ought not to have been brought into court at 
. • a n d  I  can only express my regret that no 
I  K 6r *̂as been made; i f  there had been a tender 
C0*s °uld not have thought i t  right to allow all 
jj 8ts> hut only a sum nomine expensarum. But I  
bef6 to deal with the facts of the case as they are 
by tv,° me> and, looking at the damage sustained 
5m l be salvors and the values at risk, I  shall award 

and costs.
^°Jicitors for the plaintiffs, Fox and Carder. 

uheitorfor the defendants, Wollaston Knoclcer.

Ju d i c i a l  c o m m i t t e e  o f  t h e  
0n p r i v y  c o u n c i l .

AFFEAL prom the  h ig h  court op adm iralty .
ePorted by J. P. A spinall, Esq., Barrister-at-Law.

(ji ^ arch 20 and 21, and May 12,1874.
Resent: The Right Hons. S ir J. W . Colvile , 
s; -^ arnes P eacock, S ir  M ontague Sm it h , 
blr R. P. Collier .)

d ,
a cargo—Jurisdiction—Admiralty Court 
int (24 Viet. c. 10), sect. 6—“  Goods carried 
call' any Por  ̂ 1,1 England or Wales ”—Ship 
Port^ ^0r or^ers—Goods delivered at foreign

ll7,.ea ,
pUrs a Jofcign ship carrying cargo, acting in 
give Uaf f CR ° f  the contract of affreightment, which 

• tteopiio» of several ports of call, English 
foreign, puts into an English port of call

T he P ieve  Superiore.

for orders, she carries her cargo into the English 
port within the meaning of the Admiralty Court 
Act 1861 (24 Viet. c. 10), sect. 6 ; and though she 
be ordered to a foreign port, and there discharge 
her cargo, the Court of Admiralty has jurisdiction 
to entertain against her a suit by the assignees of 
the bills of lading of the cargo, for damage to 
cargo, and to arrest her on her return, after dis
charging, to this country.

T his was an appeal from an order of Sir Robert 
Joseph Phillimore, the learned Judge of the High 
Court of Admiralty of England, made in a cause of 
damage to cargo, and rejecting the admission of 
a petition on protest to the jurisdiction of the court 
filed by the appellant.

The appellant is the owner of an Italian barque 
called the Pieve Superiore. The Pieve Superiore 
having been arrested by the respondents, the 
appellant appeared under protest to the jurisdic
tion of the court, and filed the petition in question, 
setting out the grounds on which he submitted 
that the H igh Court of Admiralty had no jurisdic
tion in the suit.

The petition was, so far as material, as follows :
1. By charter-party, dated London, the 30th March, 

1872, and Genoa, the 6th April, 1872, between the 
defendant and Ferdinald Schiller, for aoif and partners 
of Messrs. Borradaile, Schiller, and Go., of Calcutta, 
merchants and freighters, i t  was mutually agreed that 
the above-named Bhip should, with all convenient speed, 
having liberty to take ontward cargo passengers from 
Europe to a port on the way for owner’s benefit, sail 
and proceed thence to Akyab, for orders to load at 
either Akyab, Rangoon, or Bassein, and there load from 
the agents of the said freighters a cargo of rice in bags, 
which the said freighters bound themselves to ship, and 
being so loaded, should proceed therewith to Belle Isle, 
Scilly, Queenstown, or Falmouth, at the option of the 
master, for orders whether to discharge at a good and safo 
port in the United Kingdom, or on the Continent between 
Havre and Hamburg, both ports inclusive, or so near 
thereunto as she might safely get and deliver the same in 
any dock freighters might appoint agreeably to bills of 
lading, on being paid freight as therein mentioned, the 
master to sign bills of lading at any current rate of 
freight required without prejudice to such oharter-party, 
but not under chartered rate.

2. Pursuant to the said oharter-party the said ship 
proceeded to Rangoon, and there loaded a cargo of rice 
in bags, for which the master of the said vessel signed 
and delivered a bill of lading, which, so far as material, 
was, and is in the words and figures following, that is to 
say:

Shipped in good order and well conditioned, by Glad
stone, Wyllie and Co., in and upon the good ship or 
vessel called the Pieve Superiore, whereof is master for 
this present voyage Consigliere, and now riding at 
anchor in the Rangoon River, and bound for Belle Isle, 
Scilly, Queenstown, or Falmouth, for orders to discharge 
at a port in the United Kingdom, or on the Continent 
between Havre and Hamburg, both inclusive, 5000 bags 
rice, each 2101b. net, 5300 bags, each 1981b. net, being 
marked and numbered as per margin, and are to be 
delivered iD the like good order and condition at the 
aforesaid port of , as ordered (all and every
the dangers and accidents of the seas, rivers, and navi
gation of whatever nature or kind soever excepted), 
unto order or to its assigns, he or they paying freight 
for the said goods at the rate of 31. 15s. (three pounds 
fifteen shillings) sterling per ton of 20cwt. net weight, 
delivered with average accustomed. In  witness whereof, 
the master or purser of the said ship or vessel hath 
affirmed to three bills of lading all of this tenor and date, 
one of which being accomplished, the others to Btand 
void.

Dated in Rangoon, this 26th March, 1873.
F . Co n s ig l ie r e .

3. The Baid vessel sailed with the said cargo from 
Rangoon, and the master, in the exercise of bis said 
option, proceeded therewith to the said port of Falmouth
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for orders, and there received orders from the plaintiffs 
or their agents to proceed with the said cargo to Bremen, 
which is a port on the Continent between Havre 
and Hamburg, and to discharge the said cargo at 
Bremen.

4. The said master accordingly sailed from Falmouth 
in the said vessel with the said cargo to Bremen, and 
there delivered the said cargo.

5. The said vessel after having discharged her said 
cargo of rioe at Bremen left Bremen on a new voyage 
for Cardiff, to load coals there, and subsequently arrived 
at Cardiff, where she has been arrested by the plaintiffs 
in this suit.

6. The plaintiffs allege themselves to be assignees for 
valuable consideration of the said bill of lading, and 
alleged that the said cargo of rice suffered damage in the 
said vessel, and they have instituted this suit as such 
assignees for the recovery of losses which they alleged 
themselves to have sustained by negligence or misconduct, 
or by breach of duty or breach of contract on the part of 
the master or crew of the said vessel.

7. Save as aforesaid, the said cargo of rice was never 
brought into any port in England or Wales.

8. The defendants submits that the said cargo of rice 
was not carried into any port in England or Wales within 
the true intent and meaning of the 6th seotion of the 
Admiralty Court Act, 1861, and that by reason thereof 
this honourable court has not jurisdiction to entertain 
this suit.

The petition concluded with a prayer to the 
judge to pronounce against the jurisdiction of the 
court, and to dismiss the suit with damages and 
costs.

The respondents thereupon gave notice that they 
should move the judge in  court to reject the ad
mission of the petition by reason that under the 
circumstances therein stated the court had juris
diction to entertain the cause.

The 6th section of The Admiralty Court Act 
1861, is as follows:—

The High Court of Admiralty shall have jurisdiction 
over any claim by the owner or consignee or assignee of 
any bill of lading of any goods carried into any port in 
England or Wales in any ship, for damage done to the 
goods or any part thereof, by the negligence or miscon
duct of or for any breach of duty or breach of contract 
on the part of the owner, master, or crew of the ship, 
unless it  is shown to the satisfaction of the oourt at the 
time of the institution of the cause, any owner or part 
owner of the ship is domiciled in England or Wales : Pro
vided, always, that if any such case the plaintiff do not 
recover 201. he shall not be entitled to any costs, charges, 
or expenses incurred by him therein, unless the judge 
shall certify that the cause was a fit one to be tried in the 
said court.

I t  was admitted by the respondents that the 
Court had not any jurisdiction to entertain the 
cause, unless such jurisdiction was conferred by 
sect. 6 of the Admiralty Court Act 1861.

The motion came on for argument, and the learned 
judge of the Court below, after hearing counsel on 
both sides, made an order on such motion rejecting 
the admission of the petition with costs, and 
ordering the appellant to enter an absolute appear
ance in the cause, but he gave leave to the appellan t 
to appeal : (See ante, p. 162; 29 L. T. Rep. 1ST. S. 
702.)

From this order the shipowner appealed, and 
submitted that the order appealed from ought to 
be reversed, and that the motion ought to have 
been rejected with costs for the following amongst 
other reasons,

1. Because upon the facts stated in the said peti
tion the High Court of Admiralty has not ju ris
diction to entertain the cause.

2. Because upon the facts stated in the said 
petition the cargo of rice therein mentioned was 
not carried into any port in England or Wales

within the true intent and meaning of the 6th sect, 
of “  The Admiralty Court Act 1861.”

Milward, Q.C. and Clarkson.—The words of 
this section, although general in terms, must 
receive some limitation ; if  they do not, then a ship 
chartered to carry goods from one foreign port to 
another foreign port, and compelled to put into an 
English port by stress of weather, would be 
amenable to the jurisdiction for a breach of con
tract committed on tho voyage, although there 
was no contract obligation to put into the English 
port at all. The mere accident of putting into an 
English port can give no jurisdiction. The ques
tion to be considered is whether there is any 
intention of dealing with the cargo within British 
territory. The waiting for orders in an English 
port is a mere accident of the voyage, and if a 
ship waits without in jury to her cargo, or without 
breach of contract, she does notcarry her cargo into 
an English port within the meaning of the words of 
the Act. Where a contract is entered into for the 
carriage of goods from this country to a foreign 
port, and is broken by the shipowner, the Ad- 

< miralty Oourt has no jurisdiction, even i f  the ship 
returns ; how can there be any jurisdiction, then, 
over a foreign contract to deliver abroad where 
there is no breach connecting the ship with this 
country P The inconvenience of holding other
wise would be immense to shipowners and shippers 
by general ships. There must be, as we submit» 
a contract to deliver in this country before the 
mere bringing into an English port w ill give juris
diction to the court; but even if the meaning of 
the words is more extensive, there must be such a 
carrying into port as shows an intention to deal 
with the goods there in a way which gives a right 
of action.

The Bahia, Br. & Lush. 61;
The Ironsides, 6 L. T. Rep. N. S. 59; Lu3h. 456, 

1 Mar. Law Caa. O. S. 200 ;
The Danzig, 9 L. T. Rep. N . S. 236; Br. & LuaB, 

102 ; 1 Mar. Law Caa. O. S. 392 ;
The Kasan, Br. & Lush. 1; .
The Patria, ante, vol. 1, p. 71; 24 L. T . Rep. N- 

849; L. Rep. 3 Adm. & Eec. 436.
Butt, Q. C. and Cohen, Q. C. (Gainsford Bruce 

w ith them) for the respondents.—There can be no 
doubt that these goods were carried into an Eng
lish port within the literal meaning of the Act. 
and the defendants have failed to shew a more 
restricted meaning, stopping our right of recovery- 
The mere fact of the port into which this ship 
came bein^ a port of call only w ill not deprive the 
court of jurisdiction, as a breach of contract oc 
curring in or before putting into such a P01" 
might give a right of action covered by the Ac • 
In  The Bahia (Br. & Lush, 61) the ship put into »» 
English port by accident only, and yet i t  was he 
that there was jurisdiction. The Kasan (ubi 
and The Ironsides (ubi sup.) at most show tbattbe 
must be a carrying into an English port fiTT3 
foreign port by the ship proceeded against. TBe.n 
is no greater inconvenience in arresting a ship 
the middle of her voyage in such a case as £ 
than in arresting a general ship at a port 
call in  a case where there is undoubted ] " r j 0 
diction; the same argument would apply 
all cases of collision, salvage, &c. The 
convenience does not counterbalance the adv 
tages given by the Act to British owners g 
cargo. I f  the defendant’s contention is right, 
master might, after leaving Falmouth, have t rB „ 

I shipped his cargo, and returned to this couu
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■without proceeding to Bremen, and yet the Ad
miralty Court would have no jurisdiction. The 
case has in effect been decided.

The Teutonia, ante, vol. 1, p. 214 ; 24 L. T. Rep.
H. S. 521; 26 L. Rep. N . S. 48; L. Rep. 3 Adm.
& Eec. 394 ; L. Rep. 4 P. C. 171 ;

The Patria, ante, vol. 1, p. 71; 24 L. T . Rep. N. S.
849 ; L . 3 Rep. Adm. & Eco. 436 ;

The Heinrich, ante, vol. 1, p. 79; 24 L. T. Rep. N. S.
915 ; L. Rep. 3 Adm. & Eco. 424 ;

The Wilhelm Schmidt, ante, vol. 1, p. 82; 25 L. T.
Rep. N. S. 82.

Milward, Q C., in reply.
. The arguments w ill be found more fu lly  reported 
m the report of the case in the Court below, where 
they were substantially the same as on appeal.

May, 12,1874.—The judgment of the court was 
deliver ed by Sir M ontague B . Sm it h .—This is an 
aPpeal from an order of the Judge of the High Court 
?f Admiralty, rejecting a petition on protest to the 
Jurisdiction of the court, in a cause in rem instituted 
a?ainst the ship Pieve Superiore, for damage to 
cargo under the 6th section of The Admiralty 
Bourt A ct 1861.

The iacts alleged in the petition on protest 
Are : that the appellant, the owner of the ship, 
dved in Genoa; and that, on the 30th March 
*“ 72, a charter-party was made in London between 
mm and Mr. Schiller, on behalf of the house 

Borrodaile, Schiller and Co., merchants of 
Calcutta, by which it  was agreed the ship should 
Proceed to one of certain named ports in India, and 
there load a cargo of rice in bags, for which the 
master was to deliver bills of lading. The ship 
?CCordingly went to Rangoon, and was there loaded 
hy Messrs. Gladstone, Wyllie, and Co., with a 
c^tgo of rice; and in pursuance of the charter, the 
master signed bills of lading, describing the ship 
0 oe “ hound for Belle Isle, Scilly, Queenstown, 
£ Falmouth, for orders to discharge at a port in 

Jm United Kingdom, or on the continent between 
i*-avre and Hamburg,”  and making the cargo 

ehverable to order, or assigns, on payment of 
.might at the rate of 31. 15s. sterling per ton. I t  
A.*1 mther alleged that the ship went into the port 
wh'i mouth, with her cargo, for orders; and 

mist lying in that port, the master received 
rcler8 to go to Bremen to discharge; that she 
ent there and discharged her cargo, and after- 
ard8 sailed to Cardiff on a new voyage, and was 
tested in that port in the present suit, 

foil cpoocludingparagraphs of the petition are the 
?wing : « The plaintiffs allege themselves to be 

ofm8oees for valuable consideration, of the said bill 
8 jjm ing : and allege that the said cargo of rice 
in ,?re^ damage in ttie said vessel; and they have 
eo^oted  this suit as such assignees for the re
ha *08ses which they allege themselves to
hr Ve 8ustained by negligence or misconduct, or by 
of th duty- or breach of contract, on the part 
afo tle master or crew of the said vessel. Save as 
int resa'd> the said cargo of rice was never brought 
j a ° any port in England or Wales. The defen- 
car 8 ? . m it that the said cargo of rice was not 

into any port in England or Wales within 
the ’?lent and meaning of the 6th section of 
reas Admiralty Court Act, 1861; and that by 
dictj°n thereof this honourable court has not juris- 

ThJa t0 entertain this suit.”  
p]aj ®. Petition on protest being filed before the 
of l ■ m8 petition setting forth the particulars 

'8 damage, ought to state the facts which 
V ol. I I . ,  N .8 .

show want of jurisdiction. But this petition 
does not allege whether the misconduct or breaches 
of contract complained of arose before or after 
the ship left the port of Falmouth. I t  is con
sistent with i t  that the causes of complaint or 
some of them, arose before she left that port, and 
their Lordships th ink i t  must be assumed that 
this may have been so in dealing with the question 
raised by the protest. The only objection taken to 
the jurisdiction is “ that the said cargo of rice was 
not carried into any port in England or Wales 
within the true intent and meaning of the 6th 
section of* The Admiralty Court Act 1861.’ ”

The section is as follows : “  The High Court of 
Admiralty shall have jurisdiction over any claim by 
the owner or consignee, assignee, or of any bill of 
lading of any goods carried into any portin England 
or Wales in any ship, for damage done to the goods, 
or any part thereof, by the negligence or miscon
duct of, or for any breach of duty or breach of con
tract on the part of the owner, master, or crew of 
the ship, unless it  is shown to the satisfaction 
of the Court, that at the time of the in 
stitution of the cause, any owner or part owner 
of the ship is domiciled in England or Wales.”

Their Lordships are satisfied that this enactment 
does not eonfei a maritime lien, for the reasons 
given in the judgment of this committee upon the 
effect of the previous clau-e of the Act (the 5th) in 
the case of the Two Ellens (ante, vol. 1, pp. 40,208; 
24 L. T. Rep. N. S. 592; L. Rep. 4 P. C. 169). The 
clause in question does no more than give to 
the Court of Admiralty jurisdiction to entertain 
suits in cases that can be brought within its scope, 
and which, i t  is to be observed, may be instituted 
in personam as well as in rem.

The clause is undoubtedly framed in large and 
general terms, and Dr. Lushington, a judge of 
high authority, in a judgment delivered soon 
afLer the passing of the Act, thought it  was in
tentionally so framed: (The Bahia, Br. & Lush, 61.)

I t  was insisted for the appellant, and not denied 
by the respondent’s counsel, that the words 
“  carried into |iny port ”  must receive some 
limitation, otherwise, it was said, i f  a ship with 
cargo on board, being under no obligation to 
enter an English port, was driven to take re
fuge in such a port by stress of weather or 
other accident, the jurisdiction w ill be founded. 
The learned counsel for the appellant, however, 
felt great difficulty in  defining what the limitation 
should be, but ultimately contended that to bring 
a claim within the clause, the goods must be 
carried into a port in England or Wales, for the 
purpose of delivery, or in which, from circum
stances, they become deliverable. The latter 
branch was introduced with reference to some 
decisions which had upheld the jurisdiction, not
withstanding that the entry into an English port 
was not contemplated by the contract. But sup
posing the suggested definition to be correct so 
far as i t  goes, their Lordships are not prepared to 
hold that it  contains an exhaustive interpretation 
of the clause.

Cases must frequently arise at ports of call 
and intermediate ports, giving occasion for the 
remedy i t  was intended to afford to English 
merchants against foreign shipowners, by pro
ceedings in the English Court of Admiralty. 
Besides the instances where causes of action have 
arisen before the arrival of the ship at such ports, 
take the cases of damage done to goods, or of un-

Y
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justifiable delay, in the port of call itself; or the 
case of a ship bound, without calling for orders, to 
go direct to London to discharge her cargo, and 
the master improperly putting into some other 
English port, and refusing to take the cargo on. 
Instances of this kind would certainly be within 
the scope of the mischief intended to be dealt 
w ith ; and their Lordships are reluctant in con
struing the Act so to interpret words, large 
enough in their ordinary meaning to embrace such 
cases, as to exclude them from its operation, and - 
thus leave foreign masters who may have broken 
their contracts free to take away their ships from 
this country in the sight of English consignees, 
who would be powerless, as they were before the 
Act, to stop them.

The Legislature has used the words “  carried 
into any port in England or Wales,”  and may 
have done so designedly to meet cases of the 
kind to which reference has just been made. 
I t  has said nothing of delivery, nor of the pur
pose for which the goods may be carried into 
port. The general words of the clause “  any 
claim . . . for any breach of contract on the
part of the owner, &c., of the ship ”  must un
doubtedly be construed to have relation to the 
contract in  the b ill of lading: and it  may have 
been the intention of the Legislature to give the 
jurisdiction only in the case of claims arising on 
contracts to carry the cargo to some port in Eng
land or Wales. I t  is not, however, necessary to 
consider whether the operation of the Act ought 
to be limited to this extent, for if i t  were there 
would not be an absence of jurisdiction in the 
present suit. In  this case the parties contemplated 
that the goods would, or at least might, be carried 
into and delivered in an English port, and the b ill 
of lading signed by the master at Rangoon in 
pursuance of a charter-party made in London, so 
provided. The master in fact put into the port of 
Ealmouth for orders in part fulfilment of the 
contract of carriage, and might, in  further fu lfil
ment of i t  have been ordered to discharge there, 
or at some other English port. Their Lordships 
th ink that under these circumstances the jurisdic
tion, at least in respect of then existing causes of 
suit, arose when the goods were so carried into the 
port of Falmouth, and was not taken away when 
the ship was subsequently ordered to a foreign port 
to be discharged.

I f  the jurisdiction of the Court of Admiralty 
over the claim once attached, that court, in 
their Lordships’ opinion, would be competent at 
any subsequent time to entertain a suit either in 
•personam or in rem by arrest of the ship whenever 
i t  came within reach of its process. They there
fore think, assuming the jurisdiction to have once 
attached, that it  was competent to arrest the ship 
in  this suit on her arrival upon a new voyage at 
Cardiff. The arrest, however, there being no mari
time lien, could not avail against any valid charges 
on the ship, nor against a bona fide purchaser; for, 
as already stated, the object of the statute is only 
to found a jurisdiction against the owner, who is 
liable for the damage, and to give the security of 
the ship, the res, from the time of the arrest. This 
is clearly explained by Dr. Lushington in The 
Alexander (1W. Hob.288-294),and The Pacific (Br. 
& Lush. 243), and by this committee in The Two 
Ellens (ubi sup.)

The statute being remedial of a grievance, by 
amplifying the jurisdiction of the English Court

of Admiralty, ought, according to the general rule 
applicable to such statutes, to be construed libe
rally, so as to afford the utmost relief which the 
fa ir meaning of its language w ill allow. And the 
decisions upon i t  have hitherto proceeded upon 
this principle of interpretation.

One of the earliest decisions (The Bahia, ubi 
ante), gives the widest interpretation to the word 
“  carried.”  In  that case the cargo was consigned to 
Dunkirk. The ship, in consequence of an accident, 
put into the port of .Ramsgate, and the master 
refused to carry on the cargo to Dunkirk, or 
to give delivery at Ramsgate. I t  was there con
tended by the defendant’s counsel, but without 
success, that the words “  carried into any port in 
England,”  meant so carried under a contract to 
that effect. In  upholding the jurisdiction of the 
English Court of Admiralty, Dr. Lushington, 
after stating the facts, said “  That this is a great 
grievance cannot be denied, and the court ought 
to give, i f  necessary, great latitude to the con
struction of the Act of Parliament, in order to 
extend the remedy to this case. However, i t  
appears to me that the section was carefully 
worded to give the utmost jurisdiction in the 
matter. I t  uses the words ‘ carried into any port 
in England or Wales,’ and does not use the words 
‘ imported.’ I  apprehended the phrase ‘ carried 
in to ’ was advisedly used instead of the word 
‘ import.’ ”  I t  does not appear that this decision 
was appealed from.

The present Judge of the Court of Admiralty, 
Sir R. Phillimore, adopted the view of Dr. 
Lushington in deciding the case of The Patriu 
(L. Rep. 3 A. & E. 459). There, a German 
ship bound under a b ill of lading to take a 
cargo of coffee to Hamburg, put into Falmouth 
shortly after the commencement of the French 
and German war—Hamburg was then blockaded. 
On the removal of the blockade the master refused 
to go on to Hamburg, or to deliver the cargo at 
Falmouth, and Sir R. Phillimore sustained the 
jurisdiction of the court over claims arising on 
these breaches of contract; and again there was 
no appeal.

There was recently another important cause in 
the Court of Admiralty, also arising out of 
the war between Germany and France, which 
came before this tribunal on appeal (The Teutonia, 
ante, vol. 1, p. 214; 24 L. T. Rep. jST. S. 521, 
L. Rep. 4 P. C. 172). In  that case the Teu
tonia, a German vessel, called at Falmouth, 
one of the ports of call under the b ill of lading, f°r 
orders, and was ordered to Dunkirk to discharge- 
On nearing the French port she found that war 
was imminent, and put 'back to Dover. She was 
again directed to go to Dunkirk, but the master 
refused to go there, or to deliver the cargo at Dover 
without payment of freight. For this refusal® 
suit was brought against the ship in the Enghs 
Court of Admiralty under the clause in question- 
I t  failed on the merits, but the previous decision 
were apparently acquiesced in, for no objeotio 
was taken to the jurisdiction. _ , -

In  the case of The Bahia and The Patria (** 
sup.), the arrival at an English port was bo 
contemplated by the contract, and the ship Pu 
into our ports by reason only of circumstanc 
extrinsic to i t ;  nor did they then enter thetn ° 
the purposes of discharging their cargoes, whi® 
only in any sense became deliverable there / 
reason of the subsequent refusal of the mast
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to take them on to the port of destination. Their 
Lordships, in pointing out the distinction between 
these cases and the present, must not be under
stood to question their authority. They are fu lly  
sensible of the difficulty of construiug this loosely 
drawn clause, and giving a satisfactory interpreta
tion of it. I t  is sufficient for them to decide that 
under the circumstances of this case, to which they 
have above adverted, the objection taken in limine 
to the jurisdiction is not, upon the facts disclosed 
ln the protest, sustained.

Por these reasons their Lordships think the 
urder of the Judge of the High Court of Admiralty 
18 right, and they will humbly advise Her Majesty 
to affirm it, and to dismiss this appeal with costs.

Appeal dismissed.
Solicitor for the appellant, Thomas Cooper.
Solicitors for the respondents, Pritchard and 

Sons.

C O URT OF Q U E E N ’S B EN C H .
Reported b y  J. S h o r t t  a n d  M .  W .  M cK e l l a r , Esqrs., 

Barristers-at-Law.

May 28, and 29, June 2, and July 6,1874.
D udgeon v . P embroke.

Marine insurance—Time policy— Unseaworthiness 
^  —Illegal voyage.
’rhen a jury have found that a vessel was not un- 

eeaworthy to the knowledge of the owners, they 
can recover on a time policy, even though the un- 
seaworthiness as a fact materially contributed to 
Me loss.
here a ship, not licensed by the Board of Trade 
to carry passengers, does carry them, i f  such 
carriage is the act of the master alone without the 
knowledge of the owners and contrary to their 
’‘-'Mentions, the policy is not vitiated by the illegal 
carriage of passengers.

nilson v. Rankin (2 Mar. Law. Cas. 0. 8. 161, 
^87; L. Hep. 1 Q. B. 162; 12 L. T. Rep. N. S. 

j .  ™), approved.
hCLARAiiON against underwriter on a time policy 

or twelve months, from the 24th Jan. 1872, on a 
or^uship called The Francis, on ship valued at 

p -,  machinery at 4000Z., claiming a total loss, 
tli 6as’ L irst, denial of making and subscribing 
‘ ® Policy ; secondly, denial of plaintiff’s interest; 
s ilr  jLA ha t ship, &c., was not lost by the perils in- 
j  re^ against or any of them; fourthly, that defen- 
t iff 't  was induced to become an insurer to the plain- 
bv 3’ t0 subscribe the said policy as alleged 
ji“ .^'»representation made by the plaintiffs and 
fae' r agents in that behalf to the defendant of 
a °,s then material to the risks of the said policy 
thnf I?a^er'al to known to the defendant; fifthly, 
all before and at the time of the making of the 
Wro^e<t bisurance, the plaintiffs and their agents 
,jej. nSfully and improperly concealed from the 
the n<Ta“ t oertain facts and information which 

j before then knew and had received, and of 
saitl *̂ le defendant then was ignorant, which 
Win ^ j^M rs so concealed as aforesaid, were at the 
t0 ,, ° '  the making of the said insurance material 
be u 6 risks of the said insurance and material to 
*»ak'l0Wn *be defendant; sixthly, that after the 
t,jfj-slne! ° f  the said policy of insurance, the plain
ing Wel1 knowing that the said ship was wholly 
WithaW,°rfchy, wronKfuily and improperly, and, 
or(Je°Ui  uny justifiable cause or reason, caused, and 

ed her to proceed from the port of London,

in such wholly unseaworthy condition as aforesaid, 
on the voyage on which she was afterwards lost, 
and the said ship remained, as the plaintiffs always 
well knew, in such wholly unseaworthy condition 
from the time she left the said port as aforesaid, 
until she was lost as aforesaid, and the said ship, 
machinery, and premises were lost as alleged by 
reason of such unseaworthiness of the said ship, 
and not otherwise; seventhly, that the said ship 
was before and at the time of the making of the 
said policy, and up to the time of the alleged loss 
a passenger steamer, within the 318th section of 
the Merchant Shipping Act 1854, and after the 
making of the said policy of insurance, and before 
the alleged loss, the said ship was sent by the 
plaintiffs, being the owners of the said ship, with 
passengers on board on a certain voyage, and pro
ceeded to sea on such voyage, being the voyage on 
which the said Bhip, machinery, and premises 
were lost as alleged, without the owners of the 
said ship having transmitted to the Board of Trade 
the declarations required in that behalf by the 
provisions of the said statute, and without the 
owners or master or the said ship having received 
from such board such a certificate as is provided 
for by the provisions of the said statute in that, 
behalf; and the plaintiffs, as the owners of the 
said ship, had not nor had the master of the said 
ship ever received any such certificate as aforesaid, 
before the time of the alleged loss, up to which 
said time the said passengers had from the com
mencement of the said voyage remained and con
tinued on board the said ship, all which several 
premises the plaintiffs always well knew, and by 
reason of the said premises the said voyage became 
and was illegal, and that the plaintiffs caused the 
said policy to be made for the express purpose of 
covering the said ship, machinery, and premises, 
and indemnifying themselves against the loss 
thereof on the said illegal voyage ; eighthly, never 
indebted.

Issue on all the pleas.
Demurrer to the sixth and seventh pleas, and 

joinder in demurrer.
The case was tried an Guildhall, before Black

burn, J., and a special jury. The material facts 
proved at the tria l are stated in the judgment 
infra. Certain questions were put by the. learned 
judge to the jury, which questions with the answers 
of the jury thereto are also fully set forth infra. 
On the findings of the jury the learned judge 
directed the verdict to be entered for the plaintiffs 
on the third and sixth pleas. A  rule nisi for a 
new trial was subsequently obtained, which now 
came on for argument along with the demurrer.

Milivarcl. Q.O., Watkin Williams, Q.O., and 
A. L. Smith showed cause against the rule, and 
argued in support of the demurrer.—They con
tended that the findings of the ju ry  justified the 
entry of the verdict for the plaintiffs. Whatever 
was meant by the representation that the vessel 
had been thoroughly repaired, the question was 
left to the jury, who pronounced upon it. The 
policy was a time policy, and in the case of such a 
policy there is no implied condition as to sea
worthiness : (Gibson v. Small, 4 I I .  L. Cas. 353.) 
In  Bussell v. Thornton (4 H. & N. 778; in error 
6 H, A S. 140) the time policy was held void, 
because the assured’s agent concealed the material 
fact that the vessel had been aground, had received 
some heavy blows, and had made her way in a 
sinking state to the port of Carthagena, where she
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then was. The principle that the causa proximo,, 
not the causa remota, is to be regarded applies 
here, the proximate and immediate cause of the 
loss being the stranding of the vessel: it  would 
be different i f  the loss were proximately occasioned 
by the absolute inherent defect of the vessel, viz., 
i f  through such absolute inherent defect a vessel 
goes down at her moorings, i t  could not be said 
that she was lost by perils of the sea. [C ock- 
BUB.N, C.J.—But the stranding of a vessel may be 
by reason of her inherent unseaworthiness.] In  
Ionides v. The Universal Marine Insurance Com
pany (1 Mar. Law Cas. O. S. 353; 14 C. B., 
N. S., 259) the policy on 6500 bags of coffee 
on board a ship belonging to the Federal States 
of America contained the following warranty :— 
“  Warranted free from capture, seizure, and 
detention, and all the consequences thereof, or 
of any attempt thereat, and free from all conse
quences of hostilities, &c.”  The vessel, owing to 
the extinguishment by the Confederate troops of 
a light usually burning there, ran ashore on Cape 
Hatteras without any possibility of getting off 
again, and the officers of the Confederate States 
took and retained the captain and the rest of the 
crew on shore as prisoners. The wreck took place 
on the 17th July ; on the 18th the weather was 
rough, and nothing could be done, but on the 19th 
certain persons, appointed by the Federal Govern
ment for the purpose, came down and got 150 bags 
of coffee on shore apparently undamaged, and it 
was proved that they might have got on shore 
1000 more but for the interference of the Con
federate troops. The weather becoming again 
boisterous the ship broke up and all the cargo on 
board was lost. I t  was held that under these cir
cumstances the insurers were liable as for a partial 
loss in respect of the coffee which remained on 
board incapable of being saved, the proximate 
cause of the loss being a peril of the sea and not 
the hostile act of the Confederate troops in 
extinguishing the light. The principle of 
this decision is applicable here. So is the 
ratio decidendi of Livie v. Janson (12 East, 648). 
There an American ship insured from New 
York to London, “ warranted free from American 
condemnation,”  for the purpose of evading her 
national embargo, slipped away in the night, was, 
by force of the ice, wind, and tide, driven on 
shore, where she sustained only partial damage, but 
was seized the next day, and afterwards with 
great difficulty and expense got off and finally con
demned by the American Government for breach 
of the embargo; and i t  was held that as there was 
ultimately a total loss by a peril excepted out of 
the policy, the assured could neither recover for 
a total loss nor for any previous partial loss 
arising from the stranding, &c., which in the event 
became wholly immaterial to the assured. Lord 
Ellenborough said : “ The object of the policy is 
indemnity to the assured, and he can have no 
claim to indemnity where there is ultimately no 
damage to him from any peril insured against. I f  
the property, whether damaged or undamaged, 
would have been equally taken away from him, 
and the whole loss would have fallen upon him, 
had the property been ever so entire, how can he be 
said to have been injured by its having been ante
cedently damaged p To put one instance to the 
same effect : supposing ship and cargo to be 
damaged in the early part of a voyage by the 
ordinary sea perils,and afterwards wholly destroyed

by fire before the voyage is finished ; of what con
sequence to the owner is the damage which may 
have occurred from one or several successive causes 
of injury before the fire P and i f  the property, 
whether undamaged or not, would have been 
equally annihilated, is not its previous deteriora
tion rendered wholly immaterial ? ”  This was the 
ground on which the court in  that case gave 
judgment for the defendant, as subsequently 
stated by Lord Ellenborough, namely that “  the 
immediately operating cause of the total loss was 
one from which and its consequences the defen
dant was by express provision in the policy 
exempted.”  In  Dixonv. Sadler (4 M. & W. 405), to 
a declaration on a time policy, stating a loss by 
perils of the sea, the defendant pleaded that 
though the vessel was lost by perils of the sea, 
yet that such loss was occasioned wholly by the 
wrongful, negligent, and improper conduct (the 
same not being barratrous) of the masters and 
mariners of the ship, by wilfully, wrongfully, neg
ligently, and improperly (but not barratrously) 
throwing overboard so much of the ballast that 
the vessel became unseaworthy, and was lost by 
perils of the sea, which otherwise she would have 
encountered and overcome. The jury at the trial 
having found a verdict for the defendant, the 
underwriter in this issue, it  was held on motion 
for judgment non obstante veredicto, that the plea 
was bad, and that the underwriters were liable for 
the consequences of the wilful, but not barratrous, 
act of the master and crew, in rendering the ves
sel unseaworthy before the end of the voyage, by 
throwing overboard a part of the ballast. Parke, 
B , in delivering the judgment of the court, said- 
“ The question depends altogether upon the nature 
of the implied warranty as to seaworthiness, or 
mode of navigation, between the assured and the 
underwi-iter in a time policy. In  the case of an 
insurance for a certain voyage, i t  is clearly estab
lished that there is an implied warranty that the 
vessel shall be seaworthy, by which it  is meant 
that she shall be in  a fit state as to repairs, equip
ment, and crew, and in all other respects, to 
encounter the ordinary perils of the voyage 
insured, at the time of sailing upon it. I f  the 
assurance attaches before the voyage commences, 
i t  is enough that the state of the ship be com
mensurate to the then r is k ; and, if the voyage 
be such as to require a different complemen 
of men, or state of equipment, in  different parts 
of it, as if i t  were a voyage down a canal or rivet- 
and thence across the open sea, it  would be 
enough if the vessel were, at the cnmmeuceinen 
of each stage of the navigation, properly manne 
and equipped for it. Bat the assured makes m* 
warranty to the underwriters that the vessel sha 
continue seaworthy, or that the master or ore 
shall do their duty during the voyage; and tbei 
negligence or misconduct is no defence to a 
action on the policy, where the loss has bee 
immediately occasioned by the perils insure 
against.”  Next, as to the seventh plea, alleging t 
illegality of the voyage on the ground that pa? 
sengers were carried without the requisite certt 
cate from the Board of Trade in accordance vri 
the provisions of the Merchant Shipping A c ’ 
1854 (17 & 18 Yict. c. 104, ss. 303-318). Sect. 3 ^  
of the Act provides that “  I t  shall not be la^ 
for any passenger steamer to proceed to sea, 
upon any voyage or excursion with any passeng® , 

l on board unless the owner thereof has transm it
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to the Board of Trade the declarations herein
before required, nor unless the owner or master 
thereof has received from such Board such a 
certificate as hereinbefore provided for, such certi
ficate being a certificate applicable to the voyage 
or excursion on which such ship is about to 
proceed,”  &c. And sect. 319 enacts that “  I f  the 
owner or master, or person in charge of any 
Passenger steamer, receives on board thereof, or 
on or in any part thereof, or i f  such ship has on 
board thereof, or on or in any part thereof, any 
dumber of passengers which, having regard to the 
time, occasion, and circumstances of the case, is 
greater than the number of passengers allowed by 
the certificate, the owner or master shall incur a 
Penalty nob exceeding 201, and also an additional 
Penalty not exceeding 5s. for every passenger 
° ver and above the number allowed by the certifi
cate, or, if  the fare of any of the passengers on 
board exceeds 5s„ not exceeding double the 
amount of the fares of all the passengers who are 
over and above the number so allowed as afore- 
said, such fares to be estimated at the highest 
*ate of fare payable by any passenger on board.”  

Redmond, v. Smith (7 M. & G. 457), the court, 
1a an action on a policy of insurance, held bad on 
general demurrer a plea alleging that there was 
n°t any agreement signed by the master and sea
son, or any of them, specifying what wages each 
®®aman was to be paid, the capacity in which he 
JTas to act, or the nature of the voyage in which 
be ship was to be employed, as required by 5 & 6 
Will. 4, C- 19( 2. Tindal, C. J., said (p. 474):
a policy on an illegal voyage cannot be enforced ; 

°r i t  would be singular if the original contract 
-eing invalid, and therefore incapable to be en- 
^breed, a collateral contract founded upon i t  could 

6 enforced. I t  may be laid down, therefore, as a 
general rule, that where a voyage is illegal, an 
^nsurance upon such voyage is invalid. This has 
een decided in many cases. But i t  appears to 

c ® that the 5 & 6 W ill. 4, c. 19, was passed for a 
lateral purpose only; its intention being to 

?lV? merchant seamen a readier mode of enforcing 
®>r contracts, and to prevent their being im- 

j^ sed upon. The present case is undoubtedly 
of ?v?ht within the provisions of the 1st section 
si in statute by the allegations contained in the 
^vth plea_ q'he 4th section enacts that if  the 
t ;Qaster does not comply with the previous requisi- 
jj0n®> be shall be liable to a penalty ; but i t  is 
the 6re sa‘^ that such non-compliance shall make 
st^ Voyage illegal,”  &c., reasoning which is 

ictly applicable to the circumstances of the 
the8606 case’ where a penalty is also imposed on 
2Vi oaster ôr non-compliance. See also Sewell v.

^yalExchangeAssuremce Company: (4 Taunt, 
both Ic is submitted further that the oaptain, 
Tya having authority to take passengers on board, 
ahd 11011 t ^e aKent of the owner for that purpose, 
the  ̂ bis act cannot bind the owner or affect 
nn Policy. In  Wilson v. Rankin (2 Mar. Law 
L  % 0  S. 161, 287; L. Rep. 1 Q. B. 162; 12 

Rep. N. S. 20), the master without the 
°f th dge or Priv ity of the owner stowed a portion 
oats r carf?° on deck, and sailed without any eercifi- 
beln r0rQ a ctearing officer that the whole cargo was 
170 'T-,?eck> contrary to 16 & 17 Yict. c. 107, ss. 
^be'ni ’ and This court held that although
to 8f aster had general authority from his owner 
to lo^TAhe carS°> no authority could be implied 

ad it  so as to violate the statute, neither was

it  an act of the master which the owner must be 
presumed to have assented to ; that the fact of the 
ship having sailed without the certificate did not 
render her unsea worthy at the commencement of 
her voyage so as to prevent the policy attaching, and 
consequently that the plaintiff, the shipowner, was 
not precluded from recovering on his policy against 
the underwriter. Farmer v. Legg (7 T. R. 186) 
wasalsoreferredto. In  Cunard v .Hyde 'E1..B1.& El. 
670) it  was held that where a master sails without the 
certificate required by the Customs Consolidation 
Act 1853 (16 & 17 Viet. c. 107) or loads in the mode 
prohibited by that Act, an insurance on the cargo 
is not thereby vitiated, unless the insured be, at 
the time of effecting the insurance, privy to the 
act of the master. Lord Campbell, C. J., said: 
“  I t  is quite clear that the insured cannot be 
liable to lose the benefit of the insurance on ac
count of the misconduct of the master, unless they 
were privy to and cognisant of such misconduct at 
the time when the insurance was effected. This 
I  should have said, even i f  the statute had con
tained a positive prohibition, instead of merely 
imposing a penalty. The object of the enactment 
was to protect human life and property in the case 
of goods shipped at the time of the year mentioned 
in the clauses. I t  would be monstrous injustice to 
say that the owners of the goods are to lose their 
insurance wherever the master violates these 
regulations ; such was not the object of the Legis
lature. I f  anything illegal were contemplated by 
the owners i t  would be another question; without 
that, we cannot hold the contract of insurance 
void.”  Finally, i t  is submitted that the weight 
of the evidence was in favour of the vessel being 
seaworthy.

Butt, Q.C., Sir J. B. Karslake, Q.C., and Cohen, 
Q.O., in support of the rule and of the pleas 
demurred to. I t  must be taken to be settled (by 
Cibson v. Small, 16 Q. B. 128; 4 H. Gas. 353, and 
Fawcus v. Sarsfield, 6 E. & Bl. 199) that in time 
policies there is no implied warranty of seaworthi
ness ; and i t  is not contended here that there was 
any such implied warranty. Nor can i t  be said 
that the ship was lost through her inherent unsea
worthiness. Phillips (Marine Insurance, vol. 1, 
par. 1132) says: “ The commonplace maxim that 
in cases of doubt to which of two or more perils a 
loss is to be assigned, ‘ Causa proximo nonremota 
spectatur,’ has been not unfrequently resorted to, 
by which was meant, originally at least, that a loss 
is to be attributed to the peril in activity at the 
time of the ultimate catastrophe, when the loss is 
consummated. But much of the jurisprudence is 
contradictory to the maxim taken in this sense, 
and i t  seems to have served rather to divert atten
tion from the proper inquiry, and to becloud 
instead of elucidating the subject. I  understand 
the result of the jurisprudence to be that in case 
of the concurrence of different causes, to one of 
which i t  is necessary to attribute the loss, i t  is to 
be attributed to the efficient predominating peril 
whether it  is or is not in activity at the consum
mation of the disaster.”  This amounts to a denial 
of the proposition that because a vessel goes down 
in sea water, and nothing but its inherent unsea
worthiness is the cause, i t  is lost by a peril of the 
sea. The cases usually cited against the view now 
contended for are Green v. Elmslie (Peake’s N. P. 
212) and Livie v. Janson (12 East, 648). In  the 
former case the vessel was driven by stress of 
weather on an enemy’s coast and there captured.
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There was then a complete loss by an excepted 
peril; if  not captured the vessel might have been 
safely got off. In  the latter case there was a total 
loss, also by the capture of the vessel. Hagedorn 
V. Whitmore (1 Stark N. P. 157), where a merchant 
ship (under a mistake) was taken in  tow by a 
British ship of war, and was thereby exposed to a 
tempestuous sea, which injured goods on board of 
her, and which was held a loss from the perils of the 
sea, Lord Ellenborough, O.J., saying that “  the 
loss might have been alleged to have been occa
sioned by capture and detention, since i t  was not 
occasioned by the act of an individual but by the 
captain of one of His Majesty’s ships, settles 
nothing as to the point now in dispute. The same 
may be said of Dixon v. Sadler (5 M. & W. 405, 
confirmed in error 8 M. & W. 895), where the loss 
was occasioned by the throwing out of ballast. 
The reasoning of Erie, 0. J., in Ionides v. The Uni
versal Marine Insurance Company (ubi sup.) is in 
favour of our contention : “  The maxim ‘ Causa 
proxima non remota spectator ’ is peculiarly 
applicable to insurance law. The loss must 
be immediately connected with the supposed 
cause of it. Now the relation of cause 
and effect is matter which cannot always 
be actually ascertained; but i f  ip the ordi
nary course of events a certain result usually 
follows from a given cause, the immediate relation 
of the one to the other may be considered to be 
established. Was the putting out the ligh t at 
Cape Hatteras so immediately connected with the 
loss of this ship, as to make the one the conse
quence of the other? Can it  be said that the 
absence of the light would have been followed by 
the loss of the ship, if the captain had not been 
out of his reckoning ? I t  seems to me that these 
two events are too distantly connected with each 
other to stand in the relation of cause and effect;” 
and on this reasoning the decision of the court 
proceeded. Halm v. Corbett (2. Bing. 205) was a 
clear case of loss by perils of the sea, the ship 
being stranded on a shoal within a few miles of 
the port of destination, was disabled from proceed
ing, and lost; and then while laying in the sand, 
was seized by the commander of the place where 
she was stranded, and the goods confiscated by 
him. Montoya v. The London Assurance Com
pany (6 Exch. 451), Naylor v. Palmer (8 Exch. 
739; 10 Exch. 382), and Bondrett v. Hentigg (Holt, 
p. 149), were also referred to. Whenever the loss 
is directly referable to the act of the assured him
self, the underwriter is discharged. In  Bell v. 
Carstairs (14 East, 374), where a neutral ship in 
sured here, was captured by a French ship and 
condemned in the French court as prize, on the 
ground that the ship was not properly documented, 
according to the existing treaty between France 
and the United States, it  was held that the neutral 
assured could not recover their loss against the 
British underwriter, although there was no war
ranty or representation that the ship was Ameri
can; the neglect of the shipowners themselves, who 
are bound at their peril to provide proper national 
documents for their ship, being in such a case the 
efficient cause of the loss. (See Duer on Insurance, 
vol. 2, p. 635). Lord Ellenborough in that case said, 
“ I t  is material to look at the alleged ground of 
condemnation in order to see whether it  has been 
occasioned by any act or neglect on the part of 
the assured; for if  it  has been so occasioned it  
would not be a loss against which the assured

would, upon any principle of reason or justice as 
applied to this species of contract, be required to 
indemnify him ; the indemnity stipulated on his 
part being only against the perils described in the 
policy, as far as they operate upon the policy 
insured adversely, and not through the medium of 
any act or neglect on the part of the assured 
himself providing the loss of the policy insured.” 
I t  is submitted that sending a vessel to sea in an 
unseaworthy condition is as much a breach of duty 
on the part of the assured, as sending her to sea 
without the proper documents. I t  is now a 
misdemeanour to send a ship to sea in such 
a condition. (See 34 & 35 Viet. c. 110, s. 11.) 
I f  the plaintiff had been damnified by his own 
wrongful act he cannot recover. In  Thompson v. 
Hopper (6 El. & Bl. 172) the court held that a good 
defence is shown by a plea alleging that the 
plaintiff, knowingly, wilfully, wrongfully, and im
properly sent the ship to sea at a time when it  was 
dangerous to go to sea in the state and condition 
in which she then was, and wrongfully and im
properly caused and permitted the ship to be and re
main on the high seas near to the sea shore for a great 
length of time in the state and condition aforesaid, 
and without a master and without a proper crew 
to manage and navigate her on her voyage, during 
which time the ship by reason of the premises was 
wrecked. “ Although,”  said Lord Campbell (p. 191) 
“  I  s till deny any warranty of seaworthiness, I  
th ink that, i f  this plea be true in point of fact, the 
loss must be considered as accruing from the 
wrongful act of the insured, which can give them 
no claim to indemnity . . . Here we have per
sonal misconduct charged upon the plaintiffs, 
which misconduct produced the loss. By the 
English law of insurance, the assured are not 
obliged to keep the ship seaworthy throughout 
the voyage, or during the period of the risk ; and 
if she is lost by supervening unseaworthiness 
arising from the negligence of the captain, the 
underwriters are liable, as if the ship were burnt 
from his negligence. But i t  is a maxim of our 
insurance law, and of the insurance law of all com
mercial nations, that the assured cannot seek 
indemnity for a loss produced by their own wrong
fu l act. The plaintiffs’ counsel said tru ly that tb0 
perils of the sea must still be considered the proxi
mate cause of the loss; but so i t  would have been 
i f  the ship had been scuttled or sunk by being 
w ilfu lly run upon a rock. According to tb0 
statement in  this plea, the plaintiffs efficiently 
caused the loss by their wrongful act; and if a0»- 
I  th ink there was no necessity expressly to cha
racterize that act as being either felonious or 
fraudulent.”  On the tria l of this cause, there was 
evidence from which the jury might have drawn
the conclusion that though the unseaworthinesa
of the vessel was not the immediate cause of her 
loss, the loss would not have occurred if the ship
had been seaworthy when she went to sea No-
question on this was left to the ju ry ; and it  was 
held that the plea was proved i f  that miscquuuo 
of the plaintiff occasioned the loss, though it  wa 
not its immediate cause; and a new tria l wa 
granted on this ground. Lord Campbell, *-'• u”U U ID  g i o n o “ -  -------- L f l

said : “  In  holding upon the demurrer that »“  
th ird plea was a good bar to the action, we did no 
proceed on the narrow ground that the unse0j  
worthiness was the direct and proximate cause 
the loss. We considered that the plea was fram6̂  
upon the principle that a man shall not be all0?fe
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to avail himself of his own wrong.”  Further on 
his Lordship says : “ The maxim ‘ In  jure non re
mota causa sed próxima spectatur,’ is qualified by 
onr legal maxim. ‘ Dolus circuitu non purgatur 
and dolus means any wrongful act tending to the 
damage of another.”  Is i t  to be said, then, 
that, to exempt the assurers from liability the mis
conduct of the assured must be the direct and 
proximate cause of the loss. We think that, 
for this purpose, the misconduct need not be 
the causa causans, but the assured cannot re
cover if  their misconduct was causa sine qua 
non. In  that case they have brought the 
Misfortune upon themselves by their own mis
conduct, and they ought not to be indemnified. The 
Jcry object of insurance is to indemnify against 
fortuitous losses, which may occur to men who 
conduct themselves with honesty and with ordinary 
Prudence. I f  the misconduct is the efficient cause 
of the loss the assurers are not liable. For this 
doctrine it w ill be enough to cite the leading case 
of Bell v. Garstairs (ubi sup.). I t  may be taken that 
foe plaintiff cannot recover where the loss is oc
casioned by his own wrongful act; and it  is not 
laid down anywhere that this wrongful act must 
have been wilfully or intentionally done by the 
plaintiff. According to this principle, if the in 
herent unseaworthiness of the ship was the real 
cause of her loss the owner cannot recover. 
LBlackburn, J.—How can an act be wrongful 
Unless there is an implied obligation to do or not 
to do some particular thing which obligation is 
hot performed?] Gibson v. Small (ubi sup.) and 
such like cases do not decide that there is 
ho duty on the part of the shipowner to 
®end the vessel to sea in a seaworthy condition, 
ahd since those cases were decided, i t  has been made 
a statutory misdemeanor not to do so. Apart 
Ir°m this statute, a moral duty existed: there is 
hpw a corresponding legal duty. The inherent 
lco of the goods constituting a cargo is not 

insured against: why should the inherent vice of 
he vessel be? [B lackburn , J.—Neither side 
pked me at the tria l to leave to the ju ry  the ques- 
t°n whether by the negligence of the plaintiffs 
r their agents, the vessel was sent to sea in an 
nseaworthy condition. We must take it, how- 
Ver, that in point of fact the vessel was sent to 
ea in an unseaworthy condition, and that owing 

, that she was lost.] I f  the loss was occasioned 
cb neS'ect of the owner, i t  is submitted that he 
T 11 j 0*1 recover. In  Bell v. Garstairs (ubi supra.) 
^  Ellenborough, 0. J. said: “  I t  is material 
Orfl °°k at *̂ 1G al leged ground of condemnation in 
a rf6r 1)0 see whether it  has been occasioned by any 
it  L°r rief^ect on tne Part ° f  assured; for, i f  

has been so occasioned, it  would not be a loss 
CinTnSt which the assured would, upon any prin- 
sd 6- reason or justice as applied to this 
h inf’’68 ooctract> required to indemnify 
(ub' r̂ e third plea, in Thompson v. Hopper 
tion which was held to be a bar to the ac-
rj> ’ 18 almost identical with the sixth plea here. 
(j0 ^°Ububn, J.—Though not identical, i t  is no 
of m substance the same.] And the question 
jud °tlCe is 0i 110 importance. Throughout the 
cas ment of the majority of the court in that 
[pK no stress is laid on the fact of notice. 
thatAí? BhRN, J.—The judgment went on the ground 
ful cause of the loss was the personal wrong- 
Sai¿aot ° f  the plaintiff.] Nothing, however, is 

a8 to knowledge. [B lackburn , J.—But is

not that implied in the language of Lord Camp
bell P] That knowledge is not necessary is de
cided by Fawcus v. Sarsfield (6 El. & Bl. 199), 
where it  was held that where a vessel is sent to 
sea in a state not fit for the the particular voyage, 
and without encountering any more than ordinary 
risk, is obliged, owing to the defective state in 
which she sailed, to put into a port for repair, the 
shipowner, though the defects were not known to 
him, and he has acted without fraud, cannot re
cover against the insurer the expenses of such 
repairs as were rendered necessary in consequence 
of the unseaworthy state of the vessel, though 
there bo no warranty of seaworthiness. I f  the 
expense of repairs would not fall on the under
writer, why should the consequences of non-repair 
fall on him ? [B lackburn , J.—Does that decision 
amount to more than this: that the underwriter 
is not liable for what may be mere wear and tear, 
and not the less irresponsible for that, because 
increased by the unsound state of the vessel?] 
The whole court held good the fourth plea, which 
was in these terms : “  that the said vessel sailed on 
the said voyage in the declaration mentioned in an 
unseaworthy and unsound state and condition for 
the said voyage, and continued in the said state 
and condition during all the time in this plea 
mentioned; and that neither at the time when 
she so sailed, nor at any time before the final loss 
in the declaration mentioned, was the said vessel 
staunch and strong, or reasonably fit to withstand 
and safely encounter or bear the ordinary force 
and violence of the winds and waves on that 
voyage; and that she did not from the ti me of her 
so sailing on the said voyage up to the time when 
she so put into the said port, meet with or en
counter any storm or tempest, or any more severe 
weather, &c., than is usual or ordinary on the said 
voyage, or than a vessel, reasonably sound, strong, 
and fit for that voyage, could and would have en
countered and borne without damage or in ju ry; 
and that the said leakiness, damage, and injury, 
by reason of which the said vessel put into the said 
port for repairs, and the necessity for the said 
repairs being done, were caused by and arose from 
the said bad and defective condition of the said 
vessel, and the exposure of the said vessel in the 
said condition to the usual and ordinary force and 
violence of the winds and waves on that voyage.”  
And nothing whatever is said in the judgments in 
that case about wear and tear. That plea is sub
stantially the same as the sixth plea here ; and i t  
is submitted that the judge was wrong in directing 
the verdict to be entered for the petitioner on that 
plea. Then as to the seventh plea, alleging the 
illegality of the voyage, i t  is submitted that that 
plea is good, and that the plaintiff cannot recover. 
I t  is made a penal offence by the Merchant Ship
ping Act 1854, to enter on such a voyage as this 
without the requisite certificate from the Board of 
Trade. Farmer v. Legg (7 T. R. 186) is, i t  is 
submitted, a direct and conclusive authority. 
There, iu an action on a policy of insurance on 
an African vessel engaged in the slave trade, the 
principal question was whether the ship had been 
navigated in the manner prescribed by 31 Geo. 3, 
c. 54, s. 7, which rendered i t  necessary that the 
certificate of the captain’s having served, as that 
Act required, should be attested by the owner or 
owners of the ship or ships in which the service 
wa3 performed. Lord Kenyon, at the trial, being 
of opinion that the certificate did not answer the
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requisition of the statute, nonsuited the plaintiff, 
and the court discharged a rule to set aside the 
nonsuit.

B l a c k b u r n , J.—We w ill take time to consider 
our judgment upon the more important points of 
law, and as to the large sums of money at stake. 
But w ith reference to the 7th plea, as to the vessel 
carrying passengers without the necessary certifi
cate from the Board of Trade, we can give judg
ment at once. [His Lordship read the plea at 
length.]

Now the second case of Cunard v. Hyde (ubi 
sup.) decided that where the deck cargo was 
put on board, with the priv ity  of the owner, in 
order that the Act of Parliament might be defeated, 
and that the vessel should make an illegal voyage, 
that was a good defence to the action ; in other 
words that the plea was good. For the same 
reason I  think that the plea here is good. But in 
the present case the ju ry  have found that these 
persons were not passengers—a finding as wrong 
as can be—and also that i t  was not the intention 
of the shipowner that the vessel should carry 
passengers. The question then comes to this, 
whether the act of the captain, if he chooses to 
do it, thereby making himself liable to a penalty, 
in  taking passengers on board without the know
ledge of the shipowner has the effect of making 
the voyage illegal so as to vitiate the policy of 
insurance. I  think, on the authority of the first 
case of Cunard v. Hyde (ubi sup.), that a plea 
alleging that would not be a good plea. On this 
plea, therefore, our judgment must be for the 
defendant on the demurrer. But so far as the 
verdict affects that plea, our judgment must be 
for the plaintiffs.

Qu a in , J.—I  am of the same opinion.
As soon as we see from the Actc f Parliament that 

its object was to prohibit a voyage,then the illegality 
attaching to the prohibited voyage attaches also 
to the policy covering it. The law on the subject 
is summed up in Duer (Lect. iii. sect. 50) thus: 
“ I t  is not in all cases that the breach of a statu
tory provision by the owners or master of a vessel, 
even when i t  induces a forfeiture, by a necessary 
consequence avoids the insurance. Its  influ
ence upon the contract depends on the nature, 
consequences, and design of the prohibition. We 
have seen that an illegal traffic is never permitted 
to vitiate the contract, unless i t  occur in the 
course of the voyage insured, or of an entire 
voyage of which that insured is a component part. 
By parity of reasoning, the statutory provision, 
the breach of which discharges the insurers, must 
bear a direct and immediate relation to the voyage 
insured. I t  must operate, either by its terms, or 
by a necessary inference, as a prohibition of the 
voyage, where no such connection subsists between 
the actual voyage and the provisions of the Btatute; 
where, consequently, the relation between the 
■illegal act ana the policy is not direct, but remote 
and incidental, so that neither the design or 
tendency of the latter is to aid or promote the 
commission of the former, the validity of the 
contract is not impaired or affected. In  each of 
the cases that have been cited the statutory pro
vision alleged to be violated, bore a direct relation 
to the voyage insured. I t  was, in effect, a pro
hibition of the voyage unless performed with the 
crew or master that the law required. Hence the 
insurance shared, of necessity, the illegality of the 
voyage to which it  referred. But it is obvious

that the acts inducing a forfeiture or other 
penalties, may be wholly unconnected with the 
particular voyage. They may not expressly or 
impliedly render the voyage illegal; and, in such 
cases, although the insurers are certainly not 
liable, in the event of the seizure of the vessel, 
they continue liable for all risks that their contract 
properly embraces.”

Now the words of the Act of Parliament 
in the present case are : “  I t  shall not be law
fu l for any passenger steamer to proceed to sea, 
or upon any voyage or excursion with any pas
sengers on board, unless the owner thereof has 
transmitted to the Board of Trade,”  & o .; and “  H 
the owner or master, or other person in charge of 
any passenger steamer, receives on board thereof, 
&c., the owner or master shall incur a penalty,”  &c. 
What is alleged in the plea was therefore directly in 
the teeth of the Act of Parliament; and I  think,there
fore, that the defendant is entitled to judgment 
upon the demurrer to this plea. But I  entirely 
agree with my brother Blackburn that the plea 
was ro t nroved, and that there was no evidence 
in support of this part of it, viz., “ A ll which 
several premises the plaintiff's always well knew. 
The plaintiffs knew nothing at all about it, and 
the captain of the vessel had no authority what
ever to take these persons on board and to bind 
his master by such an act. I  th ink that the ver
dict should be entered for the plaintiffs.

Judgment for defendant on the demurrer as to 
the rest.

Cur. adv. vult.
July 6.—The judgment of the court (Black

burn and Quain, JJ.) was now delivered as follows 
by B lackburn , J.—This was an action against an 
underwriter on a time policy for twelve months 
from the 24th Jan. 1872 on the Frances steamer, 
on ship valued at 8000Z., machinery at 4000L 
claiming a total loss. The material pleas were the 
3rd, that the ship was not lost by the perils JB" 
sured against; 4th, misrepresentation; 5th, con
cealment ; 6th, that after the making of the pobcy> 
the plaintiffs well knowing that the ship was nn- 
seaworthy, wrongfully,and without any justifiable 
cause, sent her to sea from the port of London on 
t.he voyage on which Bbe was lost; and the ship 
remained, as the plaintiffs always well knew, (p 
such unseaworthy condition from the time she lep 
the port aforesaid until she was los t; and the snip 
was lost by reason of such unseaworthiness »no 
not otherwise. There was a seventh plea of*® 
alleged illegality, the questions on which we dis
posed of at the time this rule was argued, »n 
which need not further be noticed. Issue wa 
taken on all the pleas. The tria l came on befor 
me and a special ju ry at the Guildhall, where 
very great deal of evidence was produced on bo 
sides, the trial occupying seven days.

The outline of the case, as far as is necessary 
make the points of law intelligible, was as follows: 
The ship at the time of the insurance called t 
Frances was an iron steamship. She was origin« y 
built at Amsterdam in 1858, and launched in 1° ’ 
for Spanish owners. She was not classed in t 
country, but there was evidence from which c 
ju ry might fairly conclude she was then proper '  
built of good iron. There was no direct eviden 
as to how the Spanish owners employed her. A  
defendants gave evidence that in 1868 ^de 8 ^ 
which was then called the Paris was H 1, fl
at anchor in the harbour at Cadiz, and >
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unemployed there for about eighteen months. 
In  Sept. 1871, the Paris was lying at 
Birkenhead afloat, and offered for sale. Two
Witnesses were called by the defendants, who 
inspected her with a view of purchasing her. 
Neither made a regular survey, but both came to 
the conclusion that she was very d irty and had 
been much neglected, and was probably corroded, 
and they did not purchase. In  that month of 
Sept. 1871, the plaintiffs, who are iron shipbuilders 
at Millwall, contracted with the Spanish owners 
to build them a new ship and to take the Paris, 
then lying at Birkenhead, in part payment, at 
about 40001. She was then brought round to 
MiUwall from Birkenhead with her original boilers 
°n board. They were not fit for use, and she was 
consequently towed round. The senior member 
°£ the plaintiffs’ firm gave evidence that the 
0riginal boilers being still on board, led him to 
conclude that she could not have been much used, 
and that led him to think well of her. The boilers 
Were taken out, and the vessel was offered for sale to 
^he agent of a firm at Hull, who, after examining her 
afloat, but not making a regular survey, advised 
his principals net to buy her. He was called as 
cne of the witnesses for the defendants. Messrs. 
Dudgeon were owners of two steamers running 
between London and Gottenburgh for goodB and 
also carrying passengers. They were called the 
Mary, and the Louisa and Fanny. One of them, 
~he Louisa and Fanny met. with a collision, and 
Messrs. Dudgeon resolved to repair the Paris and 

her on this line, and to change her name to the 
prances, in compliment to the daughter of one of 
the partners. She was put in the dry dock and 
Scraped perfectly clean. Messrs. Dudgeon, who 
Were called as witnesses on their own behalf, 
®Wore distinctly that they believed her to be 
flhite capable of being made fit for the service; 
hat orders were given to Mr. Harrington, a 

®arine surveyor and engineer, to see that she 
as properly repaired; and that their people 
s M iilwall were instructed to execute whatever
s.pairs were required, and that there was no 
int whatever as to the amount of the repairs, 

hd that they fu lly  and still believed she was 
ade seaworthy. Mr. Harrington confirmed 
!s > and gave positive testimony that every- 

j *hg was done that was required and that 
his opinion she was made a thoroughly good 

bet?11® ship- The old boilers being taken out, the 
her space was all open to view, but the ceiling 

as only partly removed, and the cement was not 
Sotl0Ved a l s i'’ 80 that the whole of the inside was 
am v*sihie- There was contradictory evidence 

hegst the skilled witnesses as to whether the 
Sar°Vad ''he ceiling and the cement was neces- 

Jw not. Mr. Harrington swore positively that it  
cn fi.notl at ail required. There was strong evidence 
do ok 6 i3arfc ° i  the plaintiffs’ shipwrights and the 
re K. People that everything was done that was 
so m ite . I t  was difficult to dissect the accounts 
of n8 t0 8ay how much was duo to the putting in 
huq6w boilers and how much to the repairs of the 
Worfih e  work being done by the plaintiffs’ own 
^aln tnen‘ i*' was difficult to ascertain the money 
that'e ° i  what was done, but there was evidence 
hlcu a ^ reat deal had been done and much expense 
thatTh C*‘ aPPeared> however, clearly as a fact 
ip a jhe screw tunnel was left untouched and was 
Trgjhecayed state. The surveyor of the Board of 

0 surveyed the outside of the hull, but, owing,

it  was said, to want of time, she was not surveyed 
inside, and consequently did not obtain a pas
sengers’ certificate, and ultimately sailed for Got- 
tenburgh on the 3rd Feb. 1872 without one. In  
the mean time the, Frances had been insured. 
There was a little, but very little  discrepancy 
between the witnesses as to what was said at the 
time of making the insurance. The clerk to the 
broker said that the burthen of what he said to the 
defendants’ representative was that the Frances 
was a steamer which Dudgeon had taken in ex
change ; that he had thoroughly repaired her—was 
going to put her into his Gottenburgh trade 
similar to the Louisa and Fanny and the Mary. 
On cross-examination he stated that he did say 
she was “  thoroughly repaired,”  but did not, he 
thought, say “  practically rebuilt,”  and that if  he 
said she was “  new,”  he must have said it in the 
sense “ new to that trade.”  The underwriters’ re
presentative said that several ships were laid before 
him for time policies on steamships, that he un
wrote without remark those which he had pre
viously known, and amongst others the Louisa 
and Fanny, which he knew as a first-class steamer 
engaged in the Gottenburgh trade, but that he 
did not know whether those steamers carried 
passengers or not. When he came to the Frances 
he asked what she was, and as nearly as he 
could recollect the answer was, “  She is a new 
Gottenburgh steamer like the Louisa and Fanny. 
I  do not mean to say she is a new vessel. She is 
an old boat bought by Dudgeon, who has spent a 
lot of money on her, and she has been thoroughly 
repaired and virtually rebuilt.”  On the 3rd Feb. 
1872, as already stated, the Frances sailed for 
Gottenburgh with some machinery on deck, but 
no other cargo, so that she was somewhat crank. 
As soon as she got out to sea she began to make 
water. There was no weather to justify this; and 
though there was some discrepancy between the 
witnesses as to the quantity of water she made, it  
was certainly more than could be accounted for 
by any weather she met. She arrived safe at 
Gottenburgh. When she got into smooth water 
she ceased to leak, and though she was examined, 
the case of the making water could not be dis
covered. She took on board a cargo of oats and 
iron, and a deck cargo of wood, and sailed on the 
llth ;Feb. at 7 a.m. for London. A ll went well 
t i l l  the morning of the 12th Feb. when she had 
got out of Vigo Sound into the open sea, then i t  
began to blow. There was contradictory evi
dence as to the weather; but the evidence most 
favourable for the defendant admitted that it  
blew, that there was a heavy rolling sea, and that 
i t  was necessary to put a sail over the stoke
hole to prevent the sea from getting in. The 
evidence most favourable for the plaintiffs made 
the wind a gale, but not such as would make a 
good ship behave as the Frances did. A ll agreed 
that she began to labour and to make water so that 
the fires were put out. Part of the deck cargo 
was thrown overboard and the fires relighted with 
the rest. A fter twelve hours of pumping the 
pumps got choked with the oats. There was 
evidence that if the screw tunnel had been in 
proper order this would not have happened. A ll 
hands were engaged in baling to save the ship. 
On the night of the 14th Feb., having ascertained 
whereabouts they were by the Spurm Light, they 
endeavoured to get to Hull. The ship being water
logged did not readily answer her helm. Partly
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from this and partly from the thickness of the 
weather the ship went ashore on the morning of the 
15th Feb., about 5 a.m., having been in this state of 
distress since the morning of the 12th Feb. One 
of the boats was swamped, but the crew were all 
saved by a fishing smack. Part of the cargo was 
afterwards saved, but the vessel could not be got 
off, and broke in two, and finally, after some months, 
went completely to pieces. There was very con
tradictory evidence from surveyors who had seen 
the wreck as to the state and condition of the 
plates, &c.

When the evidence was completed I  stated 
to the counsel that I  proposed to ask the jury 
on the merits seven questions, which I  reduced 
to writing. These were, first, was the represen
tation made by the broker at the time of the 
making of the insurance as to the condition of 
the vessel, and as to the extent of examination, 
substantially correct ? secondly, did that repre
sentation involve in i t  a statement that the vessel 
was to carry passengers, and consequently had 
been surveyed by the Board of Trade ? thirdly, 
was there a concealment from the underwriters of 
anything materially affecting the insurance which 
the plaintiffs knew, and the underwriters did not ? 
fourthly, was the fact that the ship had not been 
surveyed and certified for passengers, under the 
circumstances, one which was material ? fifthly, 
was the vessel seaworthy when she started ? if  
not, sixthly, was this known to the plaintiffs P 
seventhly, was that unseaworthiness the cause of 
the loss ? Neither side suggested any other ques
tion, and the counsel addressed the jury. In  sum
ming up, I  explained to the jury that though in a 
time policy there is no implied warranty of sea
worthiness, yet that any representation made to 
the underwriters is treated as the basis of the 
contract; and if  (whether innocently or knowingly 
there is a substantial difference between the re
presentation and the fact, making the risk 
materially greater than represented, the policy is 
not binding ; and that a concealment of some
thing known to the assured and not known to the 
underwriters, which would materially make the 
risk greater, has the same effect. I  pointed out 
to them that there were two questions of fact for 
them as to the representation; first, what was 
the effect of the representation ; secondly, was 
i t  substantially true ? I  assumed, if I  did not in 
express terms say, that the loss on this evidence 
was a loss by the perils of the sea, but that the 
question whether the assured could recover for 
such a loss might depend upon the answers to the 
fifth, sixth, and seventh questions ; telling them 
that in asking the seventh question I  did not 
mean to ask them whether i t  was the sole or im
mediate cause of the loss, but whether the making 
water was occasioned by unBeaworthiness, and the 
loss arose from her being water-logged in conse
quence of that unseaworthiness, so that i t  would 
not have happened but for the unseaworthiness.

The jury, after being out some hours, could not 
agree on their answers to the first, fifth, and 
seventh questions. They were desired to endeavour 
to agree. A fter I  had left the court they agreed on 
their answer to the first question, but were finally 
discharged without agreeing on the fifth  and 
seventh. Their written answers finally taken 
were, to the first question, Yes ; to the second, 
third, and fourth, No ; to the fifth, The ju ry  can
not agree ; to the sixth, No ; to the seventh, The

jury  cannot agree. On these findings I  directed 
the verdict to be entered for the plaintiffs on the 
third and sixth issues.

In  the ensuing term a rule for a new trial 
was obtained by Sir John Karslake generally. 
I t  was agreed that i f  the plaintiffs were entitled 
to retain the verdict, i t  should be ascertained 
by an average adjuster what deduction, i f  any, 
should be made for salvage. Cause was shown 
during the last term before the Lord Chief 
Justice, my brother Quain, and myself, but my 
Lord having been absent from court, on account or 
indisposition, during a considerable part of the 
argument, takes no part in the judgment, which 
is that of my brother Quain and myself alone.

We think that the defendaut is entitled to 
treat the case as i f  the ju ry  had answered the 
two questions on which they were unable to 
agree, in his favour; and that if, on that supposi
tion, the plaintiffs would not be entitled to retain 
their verdict, then there should be a new trial to
ascertain the facts.

The points made in the argument were—first, 
that the verdict that the representation was 
substantially correct was not consistent w ith the 
actual finding, that the ju ry  could not agree 
as to whether the ship was in fact seaworthy, 
or (as we think that the defendant is entitled 
to treat the case for the purpose of the argument) 
a finding that she was not seaworthy, or at 
least that this finding was against the weight 
of the evidence. No complaint was made of the 
direction in  point of law as to this question. 
We think, however, that i t  was a question 
for the jury what the effect of the re
presentation was, and that they might properly 
th ink it  did not involve a representation that the 
vessel was actually made seaworthy, but only that 
the plaintiffs had bona fide done, without stint or 
scamping, all that competent advisers thought 
necessary to put the vessel in thorough repair, 
and reasonably believed that their outlay had been 
sufficient to make her fit for the service. I f  th® 
jury took this view of the representation we think 
they might reasonably find on this evidence tba1 
i t  was substantially true, even though the vesse, 
owing to some oversight or neglect on the part o 
those superintending the repairs was not in fac 
made seaworthy. ,

The other points made were that i f  the vesse 
was not seaworthy, and the loss was caused by 
the unseaworthiness, the vessel was not lost py 
the perils insured against, and that the verd10 
on the th ird  issue should not therefore bar 
been entered for the plaintiff. And that thoug 
the ju ry  found that the plaintiffs did not kno 
of the unseaworthiness, that did not dispp0 
the substance of the sixth issue. We thin » 
however, that even if the ju ry  had express y 
found that the vessel was not seaworthy, aD 
that the loss was occasioned by that unse,0 
worthiness it  would have afforded no answer 
the action, and that the substance of the sis 
plea would not have been proved. The judgme^ 
of this court on the demurrers in T h o m p s o n  ■ 

Hopper (6 El. & Bl. 172) has never been reverei > 
and is binding on us. In  the case of Th' 
v. Hopper, on appeal (1 E. Bl. & E.), there ^  
much discussion and difference of opinion aa 
what was the proper guide to be given g8s 
jury on the question whether the unseawortni 
caused the loss. Had the finding of the J
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been in favour of the defendants on the sixth 
Question, I  intended to endeavour to raise the 
precise point for a court of appeal. As i t  is 
ihat point does not arise. Thompson v. Hopper 
[ubi sup.), on demurrer, decides that there is, in 
such a case as the present, no warranty of sea
worthiness at a ll ; and that even if the assured 
knowingly send a vessel to sea in an unseaworthy 
state, i t  affords no answer to an action on a time 
Policy for a loss not shown to have been produced 
hy that unseaworthiness. But in  the same case it 
was decided that if the assured sent her out in a 
state not fit to go to sea, knowing it, and the loss 
was produced by that unseaworthiness i t  does 
^®ord an answer. Lord Campbell says, at p. 191, 

But it  is a maxim of our insurance law and of 
the insurance law of all commercial nations, that 
the assured cannot seek an indemnity for a loss pro
duced by their own wrongful act. The plaintiffs’ 
counsel said tru ly that the perils of the sea must 
still be considered the proximate cause of the loss, 
dut so it  would have been if  the ship had been 
scuttled or sunk by being w ilfully run upon a rock. 
Recording to the statement in this plea, the plain- 
'Us effectually caused the loss by their wrong- 
dl act.”  This judgment proceeds on the same 

Principle as that of Bell v. Garstairs (14 East, 374), 
where it  was held that a ship having been captured 
and condemned for want of proper documents the 
shipowners could not recover for the loss, though 
hu owner of goods, if not one of the shipowners, 

ddght recover on a policy of goods. The reason 
? l be distinction is pointed out by Lord Ellen- 
s°Lou§b : “  The owner of goods was not liable to 
•Jfler in respect of his insurance on account of 
dy defect in the documents belonging to the 
tPP> with the procurement or existence of 
hich he has no concern. . . .  In  the present 

0*Se> on the ground that the three subjects 
th lnsu™ ce  were condemned on account of 
tv,6- c<?mmon default of all the proprietors in 
Qfeirjw n t character of shipowners . . . .  we are 
u dP’nion that the assured cannot claim from the 

uerwriters an indemnity for a loss thus occa- 
Q°iled by themselves.”  A t the time when Bell v.

“ rslairs was decided, there were no special pleas, 
b u t^ k id g  being open under the general issue; 
^  1 >t is clear, we thin k, that the effect of this judg
ment would have been (after the new rules) to 
elf >0rt a P'ea in confession and avoidance to this 

' ^ rue is that the ship was lost by a 
il insured against, to wit, capture, but the loss 

8g[S occasioned by the fault of the plaintiffs them- 
b Ve®» and therefore the underwriters are not 
b0un‘i  to indemify them against it.”  We are 

by authority to hold that there is no war- 
hav 8eaworthiness in this policy, and the jury
tiff«6 nesati ved knowledge on the part of the plain- 
tbat" tbink, therefore, that we cannot hold
ev the remaining averments in the sixth plea, 
sioJ1 jt Proved, would show that the loss was occa- 
tjjjg by a wrongful act on the part of the plain- 
Pleo’ and consequently that the substance of the 

g Was not proved.
iS8Qut a further question is raised on the th ird  
■Wrij6' t t  is said, and we agree, that the under- 
ag T™ are not bound to indemnify the assured 
p e r ^ ^ . every loss that occurs during the 
a'°neH !nsured’ but only against those occa- 
darriaa by perils insured against. And if  the 
th0 u ,°r i?ss arises from no unusual cause, 

8u tho winds and the waves may be concerned

in it, the loss is wear and tear, for which the 
underwriters are not responsible. I f  there has 
been an unusual cause, it  is perils of the sea, for 
which they are responsible: (Magnus v. Buttermer, 
11 C.B. 876; Paterson v. Harris, I B .  & S. 336; 
and The Merchants Trading Company v. The Uni
versal Marine Company, Dot reported.) But in all 
cases the law regards the proximate cause of the 
loss. And it  would be difficult to find a better 
example of what Lord Bacon calls the infinities 
of the “  Causes of causes, and their impulsion 
one on the other,”  than is afforded by this case. 
The ship perished because she went ashore on 
the coast of Yorkshire. The cause of her 
going ashore was partly that i t  was thick 
weather and she was making for H u ll in distress, 
and partly that she was unmanageable because 
fu ll of water. The cause of that cause, viz., her 
being in distress and fu ll of water, was that when 
she laboured in the rolling sea she made water, 
and the cause of her making water was that when 
she left London she was not in so strong and 
staunch a state as she ought to have been. And 
this last is said to be the proximate cause of the 
loss, though since she left London she had crossed 
the North Sea twice. We think i t  would have 
been a misdirection to te ll the ju ry  that this was 
not a loss by perils of the seas, even i f  so con
nected with the state of unseaworthiness as that i t  
would prevent anyone who knowingly sent her out 
in that state from recovering indemnity for this 
loss.

Two cases were on the argument relied on, 
viz., Fawcus v. Sarsjield (6 E. & B. 192) and The 
Merchants’ Trading Company v. Universal Marine 
Company (not reported, but of the judgment in 
which we have been furnished with a copy). We 
th ink neither case conflicts with our decision. In  
Fawcus v. Sarsjield the plaintiff claimed on a time 
policy on ship for the loss sustained by putting 
into a port of distress and there unloadiug and 
repairing the vessel, which had become leaky, as 
the declaration alleged, by the perils of the seas. 
The plea which the arbitrator found to be true in 
fact was that the ship was unseaworthy and 
met w ith no extraordinary peril, and that the 
leakiness arose “  by and from the said bad and 
defective condition of the vessel and the expo
sure of the vessel to the usual and ordinary 
force and violence of the wind and waves on that 
voyage.”  This seems to be an allegation that 
the loss was from wear and tear, aggravated by 
the original bad state of the vessel, and if  so 
the plea was no doubt good. In  the Merchants 
Trading Company v. The Universal Marine Com
pany, ic appears that the action was on a voyage 
policy on che ship Golden Fleece from the Mersey 
to Cardiff, whilst there, and thence to Alexandria. 
On the trial before my brother Lush i t  was 
proved that the Golden Fleece being to all appear
ance seaworthy, left the Mersey with a few tons of 
coal on board, and therefore substantially in 
ballast, and arrived safe at Cardiff, where she 
went into the docks and there loaded a fu ll cargo 
consisting of 2000 tons of coals. She left the docks 
and anchored in the Penarth Roads, outside Cardiff, 
in the morning, and on that same night, whilst 
riding at anchor, suddenly filled with water and 
foundered, there being neither wind nor sea, or 
anything to account for the going down. The 
evidence of those on board when she sank seems 
to make i t  probable that one of the coal ports had
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given way. On this my brother Lush appears to 
have correctly explained to the ju ry  that i f  when 
she started on the voyage from the Mersey she 
was not seaworthy, i t  was a defence; and he 
further told the jury that the underwriters were 
answerable for casualties arising from the violent 
action of the elements as distinguished from the 
Bilent, natural, gradual action of the elements upon 
the vessel itself, which latter properly belonged to 
wear and tear; that what the underwriters in 
sured against were casualties that might happen 
and not consequences which must happen. He 
told the ju ry  that under the circumstances proved 
in  the case before them, the one question which 
would solve i t  all was th is : Was the leak from which 
the vessel foundered attributable to injury and 
violence from without, or from weakness from 
within ? For, that if i t  was not attributable to 
perils of the seas, that is, as ho explained i(, the 
violent action of the elements from without, or 
any other casualty involved in perils of the seas, 
the ju ry  could come to no other conclusion than 
that i t  was due to an inherent infirm ity in the 
ship itself. On this direction the ju ry found for 
the defendant. The verdict was entered for the 
defendant, both on the plea denying seaworthi
ness and on that denying that the loss was by 
perils of the seas, and the Court of Com
mon Pleas refused a rule for a new trial, 
holding the direction unexceptionable. And we 
quite agree that the direction was unexception
able ; for if  the vessel was so weak as to give way 
from the mere pressure of the water on her coal 
port, without anything more, the proximate cause 
of the loss was that weakness. But i t  scarcely 
needs pointing out how very different the facts 
proved as regards the loss of the Oolden Fleece 
were from those proved in the present case as to 
the loss of the Frances, which, however unsea- 
worthy she may have originally been when leaving 
London, had crossed the North Sea twice, and 
was finally lost because she went ashore, after 
contending with the wind and waves during some 
days.

We have therefore, come to the conclusion 
that the rule should be discharged. No point was 
reserved at the trial, but we give the defendant 
leave to appeal on all questions arising on the 
findings of the ju ry  and the direction as to the 
first six pleas. We give no leave to appeal on the 
issue on the seventh as to the supposed illegality.

Buie discharged.
Attorneys for plaintiff's, Cattarns, Jehu, and 

Catlarns.
Attorneys for defendants, JJollams, Son, and 

Coward.

E X C H E Q U E R  C H A M B E R .
APPEAL PROM THE COURT OF EXCHEQUER.

Reported b y  H . L eigh , Esq., B arria te r-a t-Law .

June 20 and 26,1874.
(B e fo re  B l a c k b u r n , M ello r , B r e tt , G rove, and 

A r c h ib a l d , JJ.)
T h e  L iv e r  A l k a l i  W orks Company  ( L im it e d ) v .

J ohnson.
Common carrier—Carrier by water—Inland navi

gation—Barge owner letting his barges to anyone 
for particular voyages—Carrying one person's 
goods only at a time—Liability of such barge 
owner—Custom of England as to carriers by land

and by water—Distinction between—Limiting the 
liability by special exceptions.

Where a barge owner made it his business to let out 
his barges on hire, under the care of his own 
servants, to any persons applying for them, from 
time to time, to carry cargoes, not between any 
fixed termini, but to and from different points or 
places on the river Mersey, as each customer re
quired, each voyage, being made under a separate 
agreement, and each barge being let to and carry
ing the cargo of one customer only at a time, it 
was

Held by the Court of Exchequer (Kelly, C.B., and 
Martin, Bramwell, and Cleasby, BB.), in an 
action against the barge owner for not safely and 
securely carrying certain goods of the plaintiffs, 
that he was liable, as a ‘‘ common carrier ” for 
the loss of the goods, although it had occurred 
without any negligence on his part, And, on an 
appeal to the Court of Exchequer Chamber, it 
was

Held (per totam curiam), affirming the judgment 
of the court below, that the defendant was liable. 

By Blackburn, Mellor, Orove, and Archibald, JJ.i 
on the ground that a person so exercising the busi
ness of a barge owner does, in the absence of 
something to limit his liability, incur the liability 
of a “  common carrier,” in respect of the goods he 
carries, and that it was not necessary to inquire 
whether he was a carrier so as to be liable to an 
action for not taking goods tendered to him.

By Brett, J.—That the defendant was not a “ com
mon carrier,” and was in no way liable as such, 
because he did not undertake to carry goods for, or 
to charter his ship to, the first comer; but that he 
was liable as a shipowner, by a recognised custom 
of England, whereby a shipowner carrying 
goods for hire, whether by inland navigation, or 
coastways, or abroad, undertakes to carry them at 
his own absolute risk, the act of God or of the 
Queen’s enemies alone excepted, unless by special 
agreement, on a particular voyage, he limits his 
liability by further exceptions-, but was not liable 
as a “ common carrier” upon the custom appl1’ 
cable to that business or employment.

T h is  is a case on appeal from the decision of the 
Court of Exchequer of Pleas in a cause instituted 
in  the Common Pleas at Lancaster. The action was 
brought to recover 179L, being the value of sixty* 
two and a half tons of salt cake, the property of the 
plaintiffs, which were lost while being carried in a 
lighter or flat of the defendant, in the river Mersey > 
under the circumstances hereunder mentioned- 
The cause was tried before Martin, B., 
Liverpool summer assizes, 1871, when that 
judge directed the verdict to be entered for the 
plaintiffs, reserving leave to the defendant to move 
to enter the verdict for him as hereinafter ex
plained. Afterwards, in Michaelmas Term, 187L 
the Court of Exchequer of Pleas granted a rule 
nisi to enter the verdict for the defendant. Thl 
rule came on to be argued before the Court of Ex 
chequer of Pleas sitting in banco, when that cour 
discharged the rule. Notice of appeal against tn 
decision having been duly given, the following 

S p e c ia l  Case ,
is stated for the purpose of the said appeal to tb 
Exchequer Chamber. .

1. The declaration contained three count®- 
The first count stated that the salt cake " A  
shipped by the plaintiffs on board the defendan 
flat for carriage from Widnes, in  the river Met8®!’

at tne
learned
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to Liverpool, and the breach complained of was 
tljat, although not prevented by certain excepted 
perils and casualties, the defendant hajl failed to 
carry and deliver the salt cake. The second count 
complained that the salt cake was so negligently 
carried that the same was lost to the pla intiffs; 
and the third count complained that, by reason of 
the defendant’s careless and improper conduct 
whilst the salt cake was in his custody, and by 
reason of his not taking the necessary steps to 
preserve the same, such salt cake was lost.

To this declaration the defendant pleaded four 
pleas. The first traversed the delivery of the said 
salt cake to the defendant on the alleged terms. 
The second plea (limited to the first count) denied 
the breaches there alleged. The third plea 
(limited oo the second and third counts) was 
Dot guilty ; the fourth plea (limited to the first and 
third counts) stated that the defendant was pre
vented carrying and delivering the salt cake by 
certain excepted perils, namely, by the dangers 
and accidents of the sea, river, and navigation. 
Upon these pleas issue was joined. A  copy of the 
pleadings accompanies, and may be read as part of 
this case.

2. The plaintiffs carry on their alkali works 
at Liverpool, and the defendant is the owner of 
several flats or lighters which are employed in the 
carriage, as from time to time engaged by different 
persons, of goods to and from various points along 
the river Mersey as occasion may require.

3. On the 16th Jan. 1871 the plaintiffs’ manager 
asked the master of one of the defendant’s flats, 
called “  Eliza,”  then lying empty in the Stanley 
Lock, Liverpool, if  the said flat could be sent to 
Widnes, for the purpose of carrying theTsalt cake 
ln question from Widnes to the plaintiffs’ alkali 
works at Liverpool, and, such flat being disen- 
Saged, the master caused it to be taken to Widnes 
tor the purpose of carrying the plaintiffs’ salt 
Cake, and he there received from the plaintiffs’ 
servants the salt cake in question. There were 
°D such flat the goods of no other person save those 
°f the plaintiffs. W ith such cargo the flat, duly 
Dianned, proceeded down the river towards Liver- 
P°ol, on the 19th Jan. 1871. A  fog having come 
?a the flat dropped anchor two or three times on 
ds passage down the river, and finally, between 
three and four o’clock p.m., on the 20th Jan. 1871, 
L®'ng then abreast of the north end of the 
Clarence Graving Dock, the flat struck on the 
Sround, and, as the tide was falling, she remained 
there. A t the ebb the flat was left nearly dry, and 
tthen the tide rose again i t  was found that she 
T̂as considerably strained and filled with water. 
Ultimately the master and crew, finding that they 
®°uld not keep down the water by pumping, pro-
ceded to secure the flat by her anohor, and by 

, °Pes made fast to the pier head, until prevented 
y the pier master. Several attempts were made 
0 remove her but without success, and in the 

th8 • t,*;le flatj and her cargo were carried off by 
® tide and were wholly lost, 

call behalf of the defendant a witness was 
,h.ed, who stated as follows: “ I  went to the 
a|Dti£fs’ manager to draw some freight. He said 

da&t ^ad taken the freight on account of 
fo**!?®6’ I  told him we could not be answerable 
0» .maKe to cargo; i t  must be entirely at his 
tolrl L-Sk when he put goods on board the flats. I  
flai k '1?1 fchat i t  was quite possible that one of the 

ts might go down any day, and he might lose

the whole cargo. He said the best way would be 
to insure. I  said, ‘ Yes, i t  would.’ I  said i t  
was not reasonable that we should be called upon 
to insure the cargo at the low rate of freight of 7d. 
per ton.”

5. The plaintiffs’ manager said that such con
versation had taken place, but stated that i t  took 
place a f t e r  the v o y a g e  in q u e s t io n ,  during which 
the loss had occurred, and did not refer to the loss 
in respect or which this action is brought; he 3 a id  
that after such loss he stated that he would insure, 
and thereafter he did in fact insure.

6. The questions of fact contested at the trial 
were, first, as to whether or not the defendant had 
been guilty of any want of care in or about the 
carriage or safeguard of the plaintiff's goods, or in 
or about the navigation of the defendant’s flat on 
the voyage in question; and secondly, whether 
the said conversation took place before or after the 
voyage in question; and these facts having been 
left by the learned judge to the jury, the latter 
found that the defendant had been guilty of no 
want of care in the premises, and that the said 
conversation took place after the voyage in 
question.

7. On the part of the plaintiffs, evidence was 
given that they had employed the defendant to 
carry goods for them for several years, and at 
a uniform rate of freight. On the part of 
the defendant two witnesses were called. The 
first witness, Richard Gregson, stated that he was 
the master of the flat Eliza ; that he carried goods 
for different people; and that that flat was 
engaged from time to time, as required, for special 
cargoes of different persons. He said an engage
ment was made for each voyage, and to carry the 
goods of one person only on each voyage. He 
said the defendant’s flats did not carry the goods 
of several people on board at one time, and that 
they were engaged from time to time to carry 
from different points up the river, to different 
places and docks lower down the river, at Liver
pool and Birkenhead. The second witness called 
for the defendant, and who managed his business, 
stated that the defendant’s flats were employed in 
carrying the goods of the persons who from time 
to time employed them, each cargo only consisting 
of the goods of the particular person employing 
the flat on each occasion. He said that they 
carried for anyone who chose to employ them, but 
that an eupress agreement was always made as to 
each voyage or employment of the defendant’s 
flats. There was no cross-examination on the part 
of the learned counsel for the plaintiffs as to the 
evidence of the defendant’s witnesses.

8. Upon this part of the case no question of 
fact was submitted to the jury.

9. There was no evidence that particular flats 
were as a rule, selected by customers; nor wa3 
there any evidence that they were not, as a rule, 
so selected.

10. The plaintiffs’ counsel then contended that 
the defendant was a common carrier, and that the 
defendant was liable, assuming the loss of the 
salt cake to have been caused by perils of the sea, 
river, and navigation. The learned judge for the 
purposes of the day, directed the verdict to be 
entered for the plaintiffs, and reserved leave to the 
defendant to move to enter the verdict for him, if  
the court should be of opinion, on the facts herein 
appearing, that the plaintiffs had failed to establish 
the fact that the defendant was a common carrier,
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and that the defendant, on the facts stated, was 
not liable for the loss of the salt cake.

11. The Court of Exchequer having, in Michael
mas Term 1871, granted a rule nisi to enter a verdict 
for the defendant; the court afterwards, in Easter 
Term 1872, discharged the rale, as already men
tioned. A  copy of the rale nisi, and of the rule 
discharging the rale nisi, accompany, and may be 
referred to as part of this case. The case w ill be 
found reported below; ante, vol. 1, p. 380.

The question for the opinion of this court is, 
whether the decision of the court below in dis
charging the rale is right. I f  the Court of Exche
quer Chamber should be of opinion in the affirma
tive, then the said rule and the verdict for the 
plaintiffs are to stand, and judgment is to be 
entered for them for the amount, together with 
their costs of suit. But i f  in the negative, then 
the said rule is to be made absolute, and the said 
verdict for the plaintiffs is to be set aside, and a 
verdict entered for the defendant, with judgment 
for his costs of defence.

The defendant’s (appellant’s) points for argu
ment : First, that the facts stated in the special case 
do not show that the defendant was or held himself 
out to be a common carrier; secondly, that the 
description of the general business carried on by the 
defendant given in the special case shows that he 
let out the flats to specific persons for specific 
cargoes for specific voyages (see pars. 1, 2, and 7): 
thirdly, that the defendant’s flat, the Eliza, was 
specifically hired or chartered by the plaintiffs to 
carry the specific cargo in question from Widnes 
to Liverpool; fourthly, that by so letting or char
tering the Eliza the defendant did not incur the 
liabilities of a common carrier; fifthly, that the 
legal effect of this contract of letting or chartering 
was that the flat Eliza should be fit for the pur
pose for which she was let or chartered, that the 
defendant should exercise reasonable care and 
skill in the carriage and delivering of the cargo 
loaded in such flat, and that the defendant should 
not be liable for inevitable accident or the perils 
of the navigation from Widnes to Liverpool; 
sixthly, that the special case showed that the flat 
Eliza was fit for the purpose for which she was 
chartered; that due care and skill were exercised 
by the defendant, and that the goods in question 
were lost through inevitable accident and the perils 
of the navigation, and that consequently the de
fendant is not liable (see pars. 3 and 6).

Points of argument on the part of the plaintiffs 
(respondents): First, that upon the facts stated in 
tihe case the defendant is liable as a common car
rier in respect of the cargo in question; secondly, 
that he exercised a public employment and carried 
goods for anyone who chose to employ h im ; 
thirdly, that i t  is no matter whether he carried the 
goods of different people in his flats at the same 
time, or the goods of one personally; fourthly, that 
i t  is not necessary to constitute a common carrier 
that he should ply between fixed termini; fifthly, 
that there was no evidence to show that the defen
dant ever refused to carry goods for anyone apply
ing to him, or that particular flats were selected 
by his customers; sixthly, that there was no evi
dence to show that the defendant before the 
voyage in question entered into any special agree
ment relating to the carriage of goods, except such 
as any common carrier may enter into and still re
main liable as a common carrier; seventhly, that 
the fact that the plaintiffs insured their cargo after

the loss in question cannot affect the defendant’s 
liability in respect of such loss; eighthly, that the 
defendant’s liability cannot be affected by the 
amount of freight paid by the plaintiffs ; ninthly, 
that upon the facts stated in the case the defen
dant is liable as an insurer of the cargo in ques
tion, having held himself out to the plaintiffs as a 
common carrier.

0. Russell, Q.C. (with him was Butt, Q.C.), for 
the appellant, contended that the judgment of 
the court below was wrong, and that upon the 
facts i t  was clear that the defendant was not, and 
did not hold himself out as, a “  common carrier.”  
No doubt i t  is laid down in the books, and may 
be stated to be the law, that a “  common carrier ”  
is “  a person who undertakes to transport from 
place to place, for hire, the goods of such persons 
as th ink fit to employ him ; and such,”  it  is said, 
“  is a proprietor of waggons, barges, lighters, 
merchant ships, or other instruments for the 
public conveyance of goods.”  (See notes to Goggs 
v. Bernard (Lord Raymond 999), 1 Sm. L. Cas., 
2nd edit., p. 101 ; 5th edit., p. 198; 6th edit., 
p. 206.) The case of Morse v. Slue (1 Vent. 190, 
238; T. Raymond, 220; 1 Mod. 85; 2 Lev. 69; 2 
Keb. 866; 3 lb. 72) w ill be relied on by the 
plaintiffs as an authority for the owner of “  flats,”  
such as the defendant in this case, being liable ; 
but i t  is submitted as most probable that the ship 
in  that case was put up as a “  general ship,”  and 
that the goods were put on board her in that 
character. Again, the present was a case of a 
particular hiring for a particular job, and the 
agreement was really similar to a charter-party. 
The defendant did not carry for the public gene
rally, but the goods only of the one person who 
hired him for the particular voyage. A  “  common 
carrier ”  is “  bound to convey the goods of any 
person offering to pay his hire, unless his 
carriage is already full, or the risk sought to 
be imposed upon him extraordinary, or unless 
the goods be of a sort which he cannot convey 
o ris  not in the habit of conveying”  (1 Sm. L. 
Cas. ubi sup.) But how can i t  be said that the de
fendant here would be liable to an action for 
refusing to carry? [B la c k b u r n , J .—Have you 
any authority that a person putting up a ship as 
a “  general ship ”  is liable for refusing to carry 
particular goods ? B rett, J.—What is the defini
tion of a “  general ship ? ”  I  thought i t  was 
advertising that a ship would take any goods 
brought to it. I f  that be so, how can i t  be said 
that he would not be liable for refusing to carry 
goods brought P ] In  Abbott on Shipping (10th 
edit. p. 233; l l t n  edit., part 4, c. 4, p. 277) it i*
said that “  when a ship is intended to be employed 
for the conveyance o f  merchandise as a ‘ general 
ship,’ i t  is usual to give notice of the intention 
by printed papers and cards mentioning the name 
and destination of the ship, her burthen, and 
sometimes her force; sometimes expressing also 
that the ship is to sail with convoy, or with the 
first convoy for the voyage, or other matters re
lating thereto ” —in fact, holding out that she is 
ready to take the goods of any and every body 
who may send them. The law is similarly la'“  
down in  Story on Bailments, beginning at sect. 
495. Sect. 501, p. 440, 8th edit, is important: 
“  When i t  is said that the owners and masters 
of ships are deemed common carriers, i t  is to be 
understood of such ships as are employed aS 
general ships, or for the transportation o f  m e r-
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chandise for persons in general; such as vessels 
employed in the coasting trade, or in  foreign 
trade, or on general freighting business, for all 
persons offering goods at freight for the port of 
d e s tin a tio n a n d  Story, J., goes on to say that 
in such cases i t  makes no difference whether the 
whole cargo belongs to one or to many shippers, 
“  so always that the ship retains her character and 
employment of a general ship or common carrier 
citing Sheldon v. Robinson (7 New Hamp. 159, 
American). “ But,” he adds, “ i f  the owner of a ship 
employs i t  on his own account generally, or if 
he lets the tonnage, with a small exception, 
to a single person, and then, for the accomodation 
of a party or individual, he takes goods on board 
for freight, not receiving them for persons in 
general, he w ill not be deemed a “  common 
carrier,”  but a mere private carrier, for he does 
hot, under such circumstances, hold himself out 
as engaged in  a public business or employment.”  
Now that is an a fortiori case, for there the whole 
space would not be let out. I  concede that, a ship 
being held out as a general ship, i t  is immaterial 
that the whole space is occupied by the goods of 
one person. [ M ello r , J., referred to Angell on 
Carriers, (American) (4th edit., p. 78), commenting 
on Lord H olt’s remarks on Morse v. Slue (ubi sup.) 
Brett, J.—Is the man who keeps and lets out for 
hire furniture vans for removing goods from one 
Part of London, or one part of the country, to 
another, a common carrier?] I  should say he was 
hot. What is at the bottom of the term “  common 
carrier”  is the plying between certain definite and 
fixed termini; and that is the definition given in 
Barsons on Shipping, vol. 1, pp. 245, 246. [B l a c k 
b u r n , J.—What do you say to the case of Dale v. 
Sail (1 Wils. 281) P That seems to me to be the 
strongest case against you.] There, no doubt, it  
Was held that a “ hoyman ”  who undertakes to 
carry goods must deliver them safe, at all events, 
except damaged by the act of God or by the king’s 
enemies ; but the word “  common ”  carrier must 
ne imported there. The decision goes no further 
than that in that particular case the keelman was a 

common ”  carrier; and, looking at the small 
t ’alue of the plaintiff’s goods there, 211., it may be 
fairly assumed that i t  was a small part only of the 
heel’s cargo. [ B rett , J.—What is the meaning 

the old term “  hoyman ”  ? I  think it  doubtful 
Whether it is equivalent to a flat or barge owner 

the present dav.] See Richardson’s Dic
tionary, “  Hoyman; ”  and as to their liability, 
')oues on Bailments, pp. 106, et seq. Then, lastly, 
this was an excepted loss, as occurring by the act 
°t God. In  Angell on Carriers (4th edit., p. 133, 
,Se°t. 155), i t  is said : “  In  all the cases the term 
at;t of God ’ was applied to a sudden failure of the 

whereby the vessel tacking was unable to 
change her tack, and so went ashore.”  I t  is 
equivalent to the term—vis major of the civil

The “ tog ” named in par. 3 of the case, which 
as the cause of the accident, was an occurrence 

A®.r which the defendant had no control, and for 
in f fi he was not answerable. By putting him 

the category of a “  common carrier,”  the 
°urt w ill be fixing him with a liability which he 
®ver had in his mind, and which the plaintiffs 
ernselyeg never contemplated at the time of the 

o *§mal hiring. (He referred also to 26 Geo. 
t’ fih* s. 1, and cited and relied on the ruling of 

°rd Abinger, C.B., in Brind v. Dale, 8 Car. & P.

| 207 ; 2 Moo. & Rob. 80, as strongly in the defen
dants’ favour.)

T. H. James (with him was Aspinall, Q.C.), for 
the plaintiffs (respondents), contra.—I t  is not 
necessary for the plaintiffs to go so far as to say 
that every ship or barge owner who lets out his 
ship or barge, &c., is a “  common carrier,”  but here 
the defendant held himself out as ready to let out 
his “  flats ”  to the public indifferently; and i f  that 
be so, then i t  is immaterial whether or not there 
was a contract for any particular flat. The defen
dant is not shown to have had any other employ
ment. [Per curiam.—I t  is not material, i f  he 
carried on thiB particular business, that he might 
have carried on some other.] The fact of its being 
his only employment, as far as appears from the 
case, shows at least that it  was not a casual hiring. 
I t  is not the case of a shipowner who can and does 
refuse his ship at his pleasure. Here the defen
dant regularly let out his flats to any and everyone; 
he never refused anyone, and he carried as a com
mon carrier. [B r e tt , J.—The burden of proof is 
on you to shew that he was a “  common carrier,” 
and that he never refused to carry the goods of 
anyone coming to hire his flats. B la c k b u r n , J.— 
I t  w ill be better than saying he is a “  common 
carrier,”  to say that he carried goods with the 
liability of a “  common carrier.” ] The distinction 
between a “  common carrier ”  and a shipowner is, 
that the former holds himself out as ready to carry 
for anyone; the latter merely as ready to treat 
with anyone. The first never refuses. [B l a c k 
b u r n , J.—Do you say that if the defendant refused 
anyone coming and saying “  I  want a flat for such 
and such a purpose,”  he would be liable to an 
action ?] I  do. [B l a c k b u r n , J.—What is your 
authority for that ?] I  rely on the latter part, of 
paragraph 7, which is equivalent to an admission 
to that effect, and the onus, I  contend, is on the 
defendant to rebut the assumption of his liability. 
Nothing has been shown here of any express 
agreement altering his general liability as a carrier. 
[ M ello r , J.—Paragraph 2 states a distinct fact. 
The other paragraphs are recapitulations of the 
evidence. B r e tt , J.—Won 1 d not the statement in 
paragraph 2 apply equally to any shipowner in 
Liverpool ?] I t  may be somewhat vague, but the 
distinction is between a carrier who holds himself 
out as ready to carry for all, and a shipowner who 
is willing to treat and may decline. As Kelly, C.B. 
said in his judgment in  this case below, “  I f  the 
hiring of the vessel were in the nature of a charter- 
party^ the liability would not arise, but, looking at 
the nature of the employment, we do not see that 
there is any single matter which can be assimilated 
to a charter-party. When the plaintiffs engaged 
the defendant to bring down the salt cake there 
was nothing to specify what vessel wa3 to be 
employed, and in fact the cargo may have been put 
upon any one of the vessels belonging to the de
fendant. Taking, therefore, all the facts into con
sideration, we are of opinion that the defendant 
was in this instance a common c a r r i e r [ante, 
vol. i., pp. 380, 381.) In  all the cases and autho
rities the definition of a “  common carrier ”  is “  one 
who undertakes to carry for hire the goods of all 
persons indifferently.”  Gisbourne v. Hurst (1 Salk. 
249); again, the cases of Goggs v. Bernard (ubi 
sup.), and Morse v. Slue (ubi sup.), referred to by 
the other side, are distinct authorities that hoy- 
men,-ferrymen, bargemen, and masters of ships; 
who carry goods for hire, are, in the absence of
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a special contract to the contrary, “  common 
carriers.”  In  Laveroni v. Drury and another (8 Ex. 
166; 22 L. J. 2, Ex.), the damage done to goods 
on board ship by rats was held not within the 
excepted perils in an ordinary bill of lading, and 
the shipowner was held liable, although there were 
cats on board; and Pollock, C.B., in his judgment, 
there referred (at p. 173 of 8 E x .; p. 4 of 22 L. J. 
Ex.) to the principle laid down in Dale \ .  Hall 
(ubi sup.), as affording the only true rule of 
ascertaining with accuracy and certainty the 
liability of the master and owner of a general ship, 
viz., “ that prima facie he is a ‘ common carrier,’ 
but that his responsibility may be either enlarged 
or qualified by the terms of the bill of lading.” 
Bacon’s Abridgment, Carriers A. and B. (citing 
Jackson v. Rogers (2 Show. 327), and Rich v. Knee- 
land (Cro. Jac.330), Smith’s Mercantile Law (4th 
edit. p. 262 : 8th edit. p. 267), and Jones on Bail
ments, 3rd edit. pp. 106 et seq.), are to the same 
effect, and show that the rule applies equally to 
bargemeD, lightermen, and boatmen on navigable 
rivers. The defendant here, too, comes within 
Story’s definition in his work on Bailments (8th 
edit.,par.495, p. 440), that is, he exercised his busi
ness" as a public employment,”  undertook tocarry 
goods for persons generally, and held himself out 
as ready to engage in the transport of goods for hire 
as a business, not as a casual occupation pro hac vice. 
The test, as Story puts it, is that the carrying shall 
be a public employment, and the business habitual 
and not casual; and in enumerating “ common 
carriers ”  by water, he classes amongst them 
“  masters of steamboats engaged in the transpor
tation of goods for persons generally, for h ire ; ”  
and also lightermen, hoymen, bargemen, ferry
men, canal boatmen, and others employed in the 
like manner”  (Ibid, par. 496, p. 444); and then, 
in a note discussing the case of Brind v. Dale (8 
Car. & P. 207; 2 Moo. & Bob. 80) cited by my 
friend on the defendant’s behalf, he says, “  Is a 
ship engaged in general freighting business, or let 
out generally for hire for any voyage which the 
freighter may require, less a ‘ common carrier’ 
than a regular packet ship which plies between 
different ports ? ”  In  Tliley v. Horne and others 
(5 Bing. 217), Best, C.J., says that from his 
liability as an insurer the carrier is only to be 
relieved by two things, viz., the act of God and 
the king’s enemies. Lyon and another v. Mills 
(5 East 428) is a strong authority for the plaintiffs, 
and i t  is clear that, in the absence qf the notice in 
that case, the lightermen there would have been 
fixed w ith the liability of a “  common carrier.”  The 
use of the lighters there was similar to that of 
the flats here. Ingate v. Christie also (3 Car & K ir. 
61), and particularly what was said by Alderson, 
B., there, shows what is the true criterion of lia
b ility in such a case (see also Kent’s Commen
taries, 12th edit., par. 602). On both principle and 
authority the judgment of the court below is right, 
and should be affirmed.

C. Russell, Q.C., in reply, distinguished some of 
the cases, cited, and quoted Kent (Comm. 10th edit., 
p. 828), as treating the question of liability to an 
action for refusing to carry, as the strongest test 
of whether or not the individual is a common 
carrier.

Cur. adv. vult.
June 26.—Their Lordships having taken time to 

consider, B lackburn , J., now delivered his written 
judgment as follows, in which Mellor, Grove, and

Archibald, JJ., concurred, and then read the judg
ment of Brett, J., who concurred in the decision, 
but not on precisely the same ground as the rest of 
the court.

B lackburn , J.—I t  appears by the case stated for 
this court on appeal, that the defendant was en
gaged in carrying from Widnes to Liverpool some 
salt cake of the plaintiffs in a flat on the river 
Mersey. The goods were injured by reason of 
the flat getting on a shoal in consequence of a 
fog. This was a peril of navigation, but could in 
no sense be called “  the act of God or of the 
Queen’s enemies.”  The jury found that there was 
no negligence on the part of the defendant. The 
question therefore raised is, whether the defendant 
was under the liability of a bailee for hire, viz., to 
take proper care of the goods, in which case he 
is not responsible for their loss; or whether he 
had the more extended liability of a common 
carrier, viz., to carry the goods safe against 
all events but acts of God and the enemies of 
the Queen.

We have purposely confined our expressions 
to the question “ whether the defendant has 
the liability of a common carrier,”  for we do 
not th ink it  necessary to inquire whether the 
defendant is a carrier so as to be liable to an action 
for not taking goods tendered to him. The rule 
imposing this extended liability on common car
riers was originally established, as Lord Mansfield, 
C. J. states in Forward v. Pittard (1 T. B. 27), on 
the ground of public policy; “ to prevent litigation, 
collusion, and the necessity of going into circum
stances impossible to be unravelled, the law pre
sumes against the carrier, unless he shows i t  was 
done by the king’s enemies or by such act as 
could not happen by the intervention of man, as 
storms, lightnings, and tempests.”  And as Lord 
Holt explains i t  in the celebrated judgment in 
Coqgs v. Bernard (ubi sup.), as existing in  the case 
of one that exercises a public employment; “  and 
this is the case of the common carrier, common 
hoy man, master of a ship, &c., which case of a 
master of a ship was first adjudged, 26 Oar. 2, ja 
the case of Morse v. Slue (Bay md. 220,221; Yeutris, 
190, 238) . . . And this is a politio establishment, 
contrived by the policy of the law, for the safety ot 
all persons the necessity of whose affairs oblig0 
them to trust these sorts of persons, that they may 
be safe in their ways of dealing.”  I t  is too late 
now to speculate on the propriety of this rul®- 
We must treat i t  as firmly established that, in the 
absence of some contract, express or implied, 1°' 
traducing further exceptions, those who exercise a 
public employment of carrying goods do incur this 
liability.

I t  appears from the evidence stated that the 
defendant was the owner of several fiats, ®n 
that he made it  his business to lend out his flats, 
under the care of his own servants, to diffei'en 
persons as required from time to time, to carry 
cargoes to and from places in the Mersey, but tna^ 
i t  always was to carry goods for one person »c 
time, and that “ they”  (the flats) “  carried for aoJ
one who chose to employ them, but that an expf0® 
agreement was always made as to each voyage 
employment of the defendant’s flats,”  which mean j  
as we understand the evidence, that the flats 
not go about plying for hire, but were waiting 1 
hire by any one. We think that this describes t  ̂
ordinary employment of a lighterman, and tha j  
both on authority and principle, a person w
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exercises this business or employment does, in  the 
absence of something to lim it his liability, incur 
the liability of a “  common carrier ”  in respect of 
the goods he carries.

I t  was argued before us that the defendant 
could not have this liab ility unless he held him
self out as plying between two particular places, 
or had put up his flat, like a general ship, 
to go to some particular place, and to take all 
goods brought to him for that voyage. I t  was 
Urged that in Morse v. Slue (1 Ventris, 190, 238), 
the goods were probablv put on board a ship put 
up as a general ship. I t  certainly may have been 
so ; but the count is set out in 1 Ventris, p. 190, 
and is general, that by the law and custom of Eng
land masters and governors of ships which go from 
London beyond sea, are bound to keep safely, &c., 
the same goods, &c., and the ultimate decision was 
that this count was proved. Hale, C.J., had, a 
difficulty (see the report in 1 Mod. 85) from the 
fact that the ship was bound to foreign parts, and 
that the shipowner would not, by the civil law or 
the maritime law, be chargeable for piracy or 
damnum fatale (a difficulty, i t  may be remarked, 
'which does not apply to the present case, where 
the whole transaction is in England), but nothing 
*s> in any report, said as to the ship being a 

general ship,”  and on that count no judgment 
could have been given on that ground. And the 
ultimate decision and the special verdict has 
always been understood to apply equally to all 
aoips employed in commerce and sailing from 
England, as is shown by the forms of charter party 
and b ill of lading in ordinary use in England, 
Which always contain an engagement to deliver 
the goods in the same condition in which they were 
received aboard, and, when Lord Tenterden first 
Wrote, contained only an exception of the dangers 
° f the seas.

Now the exceptions in each class of instru- 
Uient are made more extensive; and certainly 
u is difficult to see why the liab ility  of a ship
owner who engages to carry the whole lading 
cf his ship for one person should be less than 
the liability of one who carries the lading in 
different parcels for different people. And 
? come nearer to the present case, we find 
hat “  lightermen”  are specially named in 

"aeon’s Abridgment. Carrier A., and in the notes 
0 Ooggs v. Bernard 1 Sm. L. C. (ubi sup.) And in 

■̂ yon and another v. Mells (5 East 428) the course 
ot business of the defendant in that case is thus 
. escribed : “  The defendant kept sloops for carry- 
ng other persons’ goods for hire, and also lighters 
°r the purpose of carrying those goods to and 
rom his sloops ; and when he had not employ
ee  for his lighters for his own business, he let 
em for hire to such persons as wanted to carry 

j3°ods to other sloops.”  I f  there be any difference 
^etween the employment of the now defendant, 
th j Sor*bed in this case, and the employment of 

6 defendant in Lyon and another v. Mells, it 
em*! 8eem that the latter was less clearly a public 

Payment. The great point discussed was 
j .ether a notice lim iting the liability of the 
it  was, as Lord Ellenborough, C. J., states
s ’ ''legal ”  as “  being to exempt him from a re
sponsibility cast upon him by law, as a carrier 
CoRU°ds by water for hire ; ”  a proposition which 

■ not well have been discussed by anyone 
tjj 0 “ id not think that the defendant had, but for 

notice, incurred that responsibility. The 
V ol. II. , N.S.

point actually decided was that the terms of the 
notice did not relieve the defendant from liability 
for furnishing an unseaworthy lighter. As to this 
Lord Ellenborough says: “  Every agreement must 
be construed with reference to the subject matter ; 
and looking at the parties to this agreement (for 
so I  denominate the notice), and the situation in  
which they stood in point of law to each other, i t  
is clear, beyond a doubt, that the only object of 
the owners of lighters was to lim it their responsi
b ility in those cases only where the law would 
otherwise have made them answer for the neglect 
of others, and for accidents which i t  might not be 
within the scope of ordinary care and caution to 
provide against.”

We think that Mr. James, in arguing for the 
plaintiffs in this case, was right when he relied 
on the case of Lyon and another v. Mells as an 
important authority in favour of his clients. I t  
is true that the point was not precisely de
cided in that case; and, i f  i t  had been, it  would 
not have been binding upon us in a court 
of error. But the opinion of Lord Ellenborough, 
and (as far as we can judge from the report) of 
everyone concerned in that case, was, that i t  was 
too clear for argument that, but for the notice, the 
lighterman, acting as the defendant did in that 
case, would have been liable to the same extent as 
a “  common carrier.”  Lord Abinger, C.B., in 
Brind v. Bale (2 M. & Bob. 80 ; 8 Car. & P. 207), 
expressed a strong opinion that a town carman 
would not be considered a “  common carrier ; ”  
but he reserved the point, and, as the ju ry  found 
in favour of the defendant on the question whether 
the goods were received by him as a common 
carrier, i t  never was reviewed in banco. The ruling 
of Alderson, B., in Ingate v. Christie (3 Car. & 
K ir. 61), is in express conformity with what 
appears to have been Lord Ellenborough’s view 
in Lyon and another v. Mells; and no English 
authority has been cited in conflict with this doc
trine.

We think, therefore, that the judgment of the 
court below was right, and that i t  should be 
affirmed.

M ellor , Grove, and A rchibald , JJ., concurred.
B rett, J.—I  cannot come to the conclusion that 

the defendant in this case was liable whether he 
was a common carrier or not, because I  conclude 
that he was liable, notwithstanding that I  am 
clearly of opinion that he was not a “  common 
carrier.”

I t  seems to me that i t  is of the very essence 
of the definition of a “  common carrier ”  that he 
Bhould be one who undertakes to carry the 
goods (not being dangerous or of unreasonable 
weight or bulk) which are first offered to him. He 
who does not so undertake is not a “  common car
rier.”  The force of the word “  common ”  is, not 
that the carrier’s business is a public one, or in 
common with others but, that be undertakes to 
carry for all indifferently, in  the sense of for the 
first comer—that is, “  for all in common.”  I t  is 
clear to my mind that a shipowner, who publicly 
professes to own ships and to charter them to any
one who will agree with him on terms of charter, 
is not a “  common carrier,”  because he does not 
undertake to carry goods for or to charter his ship 
to the first comer. He wants, therefore, the essen
tial characteristic of a “ common carrier,”  and he 
is therefore not a “  common c a rr ie ra n d  there
fore does not incur at any time any responsibility

Z
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on the ground of his being a “  common carrier.” 
The defendant in the present case, in my opinion, 
carried on business like any other owner of ships 
or vessels, and was not a “  common carrier,” and 
was in no way liable as such.

But I  th ink that, by a recognised custom of 
England—a custom adopted and recognised by the 
courts in precisely the same manner as the custom 
of England with regard to “  common carriers”  has 
been adopted and recognised by them—every 
shipowner who carries goods for hire in his ship, 
whether by inland navigation or coastways or 
abroad, undertakes to carry them at his own ab
solute risk, the act of God or of the Queen’s 
enemies alone excepted, and unless by asreement 
between himself and a particular freighter, on a 
particular voyage or on particular voyages, he 
limits his liability by further exceptions. I  think 
that this liability attaches to shipowners carrying 
goods, by reason of a recognised custom which 
may be pleaded as the custom of England, just as 
the custom of England as to common carriers may 
be pleaded. But i t  is a custom wholly indepen
dent of the similar custom with regard to “  com
mon carriers.”  The similarity of the two customs 
has occasioned phraseology to be used in some 
cases which has raised an inaccurate idea that 
shipowners are “  common carriers,”  but I  am of 
opinion that they are not. They are not bound to 
carry for the first comer.

I  therefore holdthat the defendant is liable as a 
shipowner upon the custom applicable to him as 
Buch, but is not liable as a “ common carrier”  
upon the custom applicable to that business or 
employment.

Judgment of the court below affirmed.
Attorneys for the plaintiffs (respondents), F. 

Venn and Sons, agents for J. Quinn and Son, Liver- 
pool.

Attorneys for the defend ant, Field, Boscoe, Field, 
Francis, and Osbaldiston, agents for Bateson and 
Co., Liverpool.
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T he P rovincial I nsurance Company of Canada 
v .  L educ.

Marine insurance—Policy—Warranty—Construc
tion of—Abandonment—Acceptance—Silence of 
underwriters— Dealing with ship—Constructive 
total loss—Partial loss— Estoppel—Insurable 
interest—Evidence—Canadian Civil Code.

Where a warranty or condition in a policy of 
marine insurance is expressed in clear terms, 
evidence will not be admitted to show that it is to 
be construed contrary to the apparent meaning of 
thoseterms, although the desired construction may 
be that which has ordinarily been put upon it by 
persons making use of that form of policy.

Where a ship is insured on a time policy at and 
from Montreal, to trade between the Island of

[P r iv . Co.

Newfoundland, Nova Scotia, Cuba, Sfc., and. 
Quebec and Montreal, and the policy contains a 
stipulation in the following words : “  Not allowed 
under this policy to enter the Gulf of St. Lawrence 
before the 25th April, nor to be in the said Gulf 
after the 15th Nov.; nor to proceed to Newfound
land after the 1st Pec., cr before the 15th March, 
without payment of additional premium, and 
leave first obtained, war, risk, and sealing voyages 
excepted;” the policy is not to be construed as 
declaring that the vessel ntay proceed from any of 
the ports named in the policy to Newfoundland 
on or before the 1st Pec., notwithstanding rt 
might have to pass through the Gulf after 15th 
Nov. ; but under that clause the vessel is neither to 
be in the Gulf after the 15th Nov., nor to proceed 
to Newfoundland from any port after the 1st 
Pec.; and if  the ship enters the Gulf after the 15 th 
Nov., she commits a breach of warranty within 
the words of the policy, and the underwriters are 
not liable for any loss occurring in consequence 
of that breach, unless they accept abandonment 
with a knowledge of the breach.

When notice of abandonment of a ship is given to 
underwriters, mere silence on their part will not 
operate as an acceptance of abandonment; but if  
the underwriters, on a loss occurring, and after 
notice of abandonment duly given, take posses
sion of a ship by their agent, take her to a place 
of safety, repair her, and detain her in their 
custody for an unreasonable time without giving 
notice to the assured that they are acting on his 
behalf, and that they do not accept the abandon
ment, their acts will amount to a constructive 
acceptance of abandonment; nor will the fact 
that the insurers think fit to libel the ship in the 
Admiralty Court for salvage reward affect their 
liability, i f  the assured has not interfered in the 
salvage suit nor taken any steps to assert his con
tinued ownership.

Acceptance of abandonment by underwriters is ir
revocable, and makes a partial loss tantamount to 
a total loss, and the insurers are precluded from 
relying upon a subsequent recovery of the property 
because they are estopped from saying that the lo& 
is not total; and, although by the Canadian Civil 
Code, art. 2545, abandonment cannot be made of 
a stranded ship i f  she can be raised so as to be 
sent forward to her destination, this article does 
not apply to cases where abandonment of a 
stranded ship has been accepted by underwriters’ 
but must be read in conjunction with other articles
(2547, 2549), by which abandonment and accep'
tance vest the property in the insurer, and c a n n °  

be defeated by subsequent events, as in Engl,s l 
law. .

A[warranty in a time policy upon a ship for certai 
voyages, that the ship shall not proceed to or 6®,®, 
certain places after given dates, has not the eJJ?J 
of leaving the ship totally uninsured by thepollC1J 
if, in breach of the warranty, she proceeds to, 0 ̂  
is at those places after those dates, so as to Vfe 
elude recovery in all cases; and i f  the 
writers, after a loss occurs whilst the ship is up0 
a voyage in breach of the warranty, duly ae<f. a 
abandonment, they will be estopped from setti y 
up that there was no loss within the policy or 
breach of warran ty.

Where a ship is purchased in the name of two P 
sons, A. and B., but the purchase money 
arrangement between them paid by A. only; a', g 
B., in order to give some security to A. f ° r

T he P rovincial I nsurance Company of Canada v . L educ.
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jpayment of his share, authorises A. to insxire the I 
ship in his (A ’s) name alone, and in case of the 
loss of the ship, to receive the whole insurance 
money, and to pay himself the amount due to him 
from B .; A. has an insurable interest in the whole 
ship, and may, in an action on a valued policy, 
recover in his own name the fu ll amount in
sured. A statement by B. to a third person of 
this arrangement with A., being a declaration 
against his ( B ’s) interest, is evidence against 
the insurers to show A.’s insurable interest.

A shipowner whose ship is mortgaged may, i f  he 
remains in possession, insure his ship to the full 
amount of her value.

T his was an appeal from two concurrent judg
ments of the Court of Queen’s Bench for the 
Province of Quebec, Canada, bearing date the 
^2nd March, 1872, one of which modified on 
?Ppeal a judgment of the Superior Court for the 
Province of Quebec, Canada, bearing date the 
"1st March 1870, in favour of the respon
dent by increasing the sum for which judgment 
■vras given for the respondent, and condemned the 
aPpellants to pay the plaintiff the fu ll amount 
maimed by him, and costs, and the other of which 
dismissed with costs the appeal of the insurance 
company.

This was an action brought by the respondent, 
“ Oel Lednc, against the appellants upon a valued 
time policy of insurance for 5000 dols. on a ship 
Called the Babineau and Gaudry.

The facts, which, except as hereinafter stated, 
Were not disputed, were as follows :

On the 3rd Jan. 1867, Joel Ledue, the present 
respondent, insured with the appellants (who are 
ao insurance company carrying on business at 
Toronto and having agents at Montreal and other 
Places in Canada) a ship named the Babineau and 
Landry for 5000 dols. The policy was, as far as is 
material for the present appeal, in the following

j j . L e d n c ,  of Montreal, Province of Quebec, as well in 
and ° Wn name as f° r and in the name and names of all 

every other person and persons to whom the same 
in k may or shall appertain in part or in all, doth make 

surance and cause to be insured, lost or not lost, the 
oth° dols. upon the body, tackle, apparel, and
Gan  L1 rr!ituro of the good schooner Babineau and 
i a . r n w h e r e o f  is master for the present voyage Ben- 

Vigneau, or whoever else shall go for master in the 
Vpia v,e8se! > or by whatever other name or names the said 

®sel or the master thereof is or shall be called. 
aB~eSiIming the adventures upon the said vessel^ tackle, 
i s l n j  ’ at and from Montreal to trade between the 
Ctd, ° f Newfoundland, Nova Scotia, West India Islands, 
j “oa, safe porj;8 ¡n y ,e United States and Quebec and 
rj titreal, to and from ports in the Lower Provinces, 

k commencing at noon of 15th Dec. 1866, and ending at
T d - 15th Deo 1867‘yovn“ 't  shall and may be lawful for the said vessel in her 

or *°  J)roGee(l  and sail to, touch, and stay at any port 
°thp a°es ^  thereunto obliged by stress of weather or 
h *  unavoidable accident, without prejudice to this 
atc ra?ce. The said vessel, tackle, &c., hereby insured

valued at 7000 dols.
Olaim d « *8 aereed that in ease a total loss shall be 
the g or or 011 account of any damage or charge to 
shall l vessel, the only basis of ascertaining the value 
h6re- oe her valuation in this policy, and if not valued 
tion ,n.’ then .her actual value at the time of the incep- 

Nni ,, r' sk at the port to which she then belonged. 
L&Wr allowed under this policy to enter the Gulf of St. 
Gulf 6^Ce before the 25th April, nor to be in the said 
■¿ad the 15th Nov. Nor to proceed to Newfound-
payhjb tLe 1st Deo. or before the 15th March, without
Way r; IJt °f additional premium, and leave first obtained, 

tsk and sealing voyages excepted.

The evidence as to the interest possessed by the 
respondent in the Babineau and Gaudry was as 
follows:—

By a notarial contract, dated the 7th March 
1866, the vessel was sold to the respondent and 
one Benjamin Vigneau for 14001 which the re
spondent and the said Vigneau bound themselves 
jo in tly and severally to pay, by the instalments 
mentioned in the contract, so as to cover both 
the price of the vessel and certain moneys 
due upon mortgage upon the vessel, and the 
yessel was then registered in their jo in t names ; 
there was evidence that Vigneau, who was 
captain of the vessel, being unable to provide 
the instalments, the respondent in fact paid 
the whole of the instalments as they became due, 
but there was no evidence that Vigneau had 
ever given up to the respondent his interest in the 
vessel, or in any way rendered his interest in it  a 
security for the sum so advanced to him by the 
respondent, and the vessel continued registered in 
their joint names t i l l  the date of the loss herein
after mentioned. The mortgage debts and the fu ll 
price of the vessel were not fu lly paid until 15th 
Nov. 1869.

There was no evidence that the respondent in
tended to insure the vessel for the benefit of any
one but himself, nor was there any evidence that 
Vigneau had authorised him to insure his share 
of the vessel, except a statement by the witness 
Jean Vigneau, that his brother, Ben jamin Vigneau, 
had told him that he was indebted to the respon
dent, and that, to give him security for what he 
owed him, he had authorised the respondent to 
insure the vessel Babineau and Gaudry in his 
own name; that if the vessel perished, the re
spondent might receive the amount insured, and 
so pay himself his debt.

A t the time the insurance was made the vessel 
was at the port of St. John, Newfoundland, pre
paring for a voyage to the West Indies, which she 
subsequently completed. On the 16th Nov. 1867, 
the day after the date fixed by the policy as the 
last day on which the vessel was to be in the Gulf 
of St. Lawrence, the Babineau and Gaudry sailed 
from Montreal on a voyage to the port of St. John, 
Newfoundland; and on or about the 1st Dec., while 
still in the Gulf of St. Lawrence, she was over
taken by a violent storm and totally lost upon the 
island t,/Anticosti.

The whole of the crew were drowned, and news 
of the wreck did not reach the respondent 
t il l the 18th May 1868. On the 19th May the re
spondent served upon the appellants’ agent at Mon
treal, Mr. McOuaig, a notarial protest which con
tained a claim for payment of the full sum insured, 
5,000 dols., and a formal abandonment to the 
insurance company of the wreck. The protest 
stated all the facts then known to the respondent 
respecting the voyage and wreck oi the vessel, 
and, inter alia, that the ship had left Montreal 
for St. John’s on the preceding 16th Nov. 
Mr. McCuaig’s answer to this claim was that he 
would forward it to the head office; and he did so 
forward it, although the manager of the company 
said that he did not see the protest t i l l  18th June, 
when a copy was sent from another source. The 
company returned no answer to the notice of 
abandonment and ultimately refused to pay the 
claim.

About the end of May Mr. Croker, the manager 
and secretary of the appellants, having seen a
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notice in the newspapers that the wreck had been 
discovered upon the island of Anticosti, instructed 
Mr. McGregor, the company’s marine inspector, 
to proceed there to look after the interests of the 
company. The appellants’ manager denied having 
seen the protest at this time, or that they knew 
that the schooner had been in the Gulf of St. 
Lawrence after the 15th Nov., but could not 
explain how the protest had not come to hand.

Mr. McGregor proceeded to Anticosti, and 
found the vessel lying bottom upwards on the 
shore. After taking measures for the sale of the 
remains of the cargo, he proceeded to raise the 
vessel, and succeeded, at an expense of 3000 dols., 
in  bringing i t  to Montreal.

The appellants subsequently proceeded against 
the ship in the Court of Vice-Admiralty at Quebec 
for the salvage expenses which exceeded the value 
of the vessel, and she was sold, after the commence
ment of this action, by order of the said Court 
of Vice-Admiralty for the benefit of the salvors and 
fetched only 350 dols., which was paid to the appel
lants. There is no evidence when the proceedings 
in the Court of Vice-Admiralty were commenced, 
but M r McGregor stated that he took steps for ob
taining repayment of the salvage expenses before 
the vessel reached Montreal. There was noevidence 
of the acceptance of the respondent’s notice of 
abandonment by the appellants other than the 
facts above stated; and it  was proved by Mr. 
Croker that Mr. McGregor had no authority to 
accept a notice of abandonment, and that the 
head office had no opportunity of communicating 
with him after his visit to Anticosti till his re
turn.

The present action was commenced on the 14th 
Nov. 1868, and the declaration filed the same day 
set out the policy of insurance, and stated that 
the vessel left Montreal on the 16th Nov, 1867, 
bound to St. John’s, and that she was lost on the 
island of Anticosti between the 1st and 5th Dec. 
next following, and that the respondent gave 
notice of abandonment of the vessel, which the 
appellant accepted; the declaration concluded for 
payment of 5000 dols. and interest.

The declaration as originally filed, contained 
also an averment that respondent was the sole 
owner of the ship; but i t  was subsequently 
amended by leave of the court, and a statement 
inserted of the purchase of the ship by the re
spondent and Vigneau, and the payment of the 
price by the respondent only, and an allegation 
that Vigneau authorised the respondent to insure 
the whole ship in his own name and at the same 
time gave up to him all claim on the ship.

The respondent, on the 3rd Dec. 1868, 
demurred to the declaration on the grounds 
that the policy contained a warranty that the 
ship should not be in the Gulf of St. Lawrence 
after the 15th Nov. and should not proceed 
to Newfoundland after the 1st Dec., while the 
declaration also showed that the vessel was lost 
while in the Gulf of St. Lawrence, after the 15th 
Nov., and while proceeding to Newfoundland after 
1st Dec.

They also filed two special pleas, embodying the 
same defences and the general issue, and, after the 
declaration had been amended, they filed a suppl- 
mental plea, alleging that by law no person could 
be interested in a vessel such as the Babineau and 
Qaudry, unless registered as owner, and that 
according to the register, and in fact the respon

dent was only part owner of the ship, and had no 
other insurable interest in it.

The respondent, on 4th Dec., 1868, joined 
issue on the defendant’s demurrer and plea, and 
filed special rejoinders which, in effect alleged: 
first, that the true interpretation of the warranty 
in the policy was that the ship should not be in 
the Gulf of St. Lawrence when entering the river 
after the 15th Nov., but might leave Montreal for 
Newfoundland any time up to 1st Dec.; secondly, 
that the appellants, having accepted the notice 
of abandonment after notice that the ship left 
Montreal on the 16th Nov., were thereby estopped 
from setting up any breach of the warranty.

The evidence given at the hearing has in  sub
stance been already stated.

The plaintiff tendered evidence to prove that it  
was the custom or usage of trade and navigation, 
of vessels going east to leave the port of Mon
treal at any time during the month of November, 
though not after the 1st Dec.; and that in going 
west it was not usual for vessels to enter the Gulf of 
St. Lawrence later than the 15th Nov. because the 
ice then began to come down the stream, and ren
dered it  dangerous to ascend the river. Evidence 
was also tendered to show that the commercial 
import of the concluding clause of the policy was 
that in going east the vessel was not to proceed 
to Newfoundland after the 1st Dec. or before the 
15th March; nor in going west, to enter the Gulf 
of St. Lawrence before the 25th April, or to be iu 
the said Gulf after the 15th Nov., without payment 
of additional premium, and leave first obtained. 
This evidence was objected to by the defendants, 
and admitted subject to the opinion of the full 
court.

On the 31st March 1870 Mackay, J., delivered 
the judgment of the Superior Court in favour of 
the respondent, on the ground that the appellants 
were estopped—by their acceptance of the aban
donment, and their appropriation of the vessel— 
from urging objections founded on the alleged 
breaches of condition. The judgment overruled 
the demurrer, and compelled the appellant to pay 
to the plaintiff the sum of 3500 dols. (half the 
amount at which the vessel was valued) with 
interest thereon from the 16th Nov. 1868 (the 
date of the service of the writ), and costs.

The respondent, and also the appellants, aP' 
pealed from the said judgment to the Court of 
Queen’s Bench for the province of Quebec.

The Court of Queen’s Bench, on the 22nd 
March 1872, gave judgment in the appeals» 
and thereby annulled the said judgment ot 
the Superior Court of the 31st March 1870» 
and condemned the appellants to pay to the 
respondent the sum of 5000 dols., w ith interest 
thereon from the said 16th Nov. 1868, and costs, on 
the ground that the allegations in the declaration 
were fu lly established by the evidence; and that by 
reason thereof, and of the abandonment made by 
the plaintiff, and the total loss of the vessel, and 0 
the acceptance of such abandonment by the de
fendants, the plaintiff was entitled to claim the fun 
amount for which the vessel was insured. Duva > 
C.J., Caron and Drummond, JJ., concurred n* 
this judgment, Badgley, J., dissented therefrom 
altogether, and Monk, J., dissented as to WL 
amount recoverable, holding that the plaim? 
could only recover half the amount insured, 25UU ■

The judgments of the judges of the Queen^ 
Bench at Quebec were destroyed by fire (whic
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burnt down the court house) except that of 
Badgley, J., which was, after setting out the facts 
given above, as follows :—

Badgley, J.—Before proceeding to notice the 
grounds of contention offered by the parties, some 
points of difficulty resting upon the alleged facts 
of the case will be removed and put aside. As 
matter of fact and as admitted by Leduc’s amend
ment, his title  of ownership of the vessel was for 
but one-half, and his claim to the sole interest in 
the insurance money rests upon his alleged ad
vances for Yigneau of the latter’s share of their 
loint purchase money stated in the deed of sale to 
them jo in tly of the vessel. The proof of the fact 
Was upon Ledue, and it  is elementary to say that 
the evidence adduced by him is insufficient both 
m law and fact, that the objection taken by the in 
surers against its admission was well founded, in 
the face of the deed of their jo in t purchaso and 
°t their registered rights under the vessel’s 
registry, and that his interest in the insurance 
money does not exceed one-half share thereof. As 
matter of fact, it  is admitted by the declaration 
that the vessel was in the Gulf of St. Lawrence 
htter the 1st Dec. 1867, the time prohibited ; 
therefore by that breach of one of the express 
warranties above referred to, the breach of the 
Warranty in that respect from that moment 
avoided the contract of insurance ab initio; 
hnd as the contract cannot co-exist with its 

reach, therefore under the circumstances, there 
Was no existing binding contract upon the in 
surers when the alleged abandonment was made. 
As matter of fact Leduc’s averment in his declara
ron  that the insurers dispatched a duly autho
red  agent to recover and raise the vessel on 
heir own account is without proof; and, on the 
ontrary, the witness Crocker says, that McGregor 
hs sent as was customary in such cases to look 

th 6r 'Berests the company might have in 
he Carg0 or the vessel; that i t  was always the 
ns tom with the insurers to send a marine 
aspector, that is himself, to a wreck where a loss 

curred, in order to save anything in case the 
n ?Pariy might have an interest in doing so, i f  
„u • t° r  the benefit of the parties concerned, the 
a I6ct in doing so being to keep the expenses 
co u aS P088**3!®- This custom of the insurers ii 
j)  troborated by the evidence of their witnesi 

vidsou, as being general amongst insurance com 
sanies. Fin ally the decree of the Vice-Admiralty 
s 1Urt in  their favour proving them to be men 

tvors of the vessel. As matter of fact, n< 
irnfte S aocePtaace of the abandonment by tin 
s ',lreLrs bas been proved by Leduc. Mr. Crockei 
com lhat McGregor had left for Gaspé before th« 
6e Puay at Toronto had received the copj 
in Ved in Montreal, and that he was nevei 
Coul7 cted to accept an abandonment. Thai 
Tor °nly be accepted at the head office, i t  
pa °n,to> and that only in writing ; that the com' 
thev never aocePted them otherwise, and thal 
or y were not aware of the position of the vessei 

circumstance of the wreck at the time 
j£C(Ve?or went down there. I t  is also proved 
to r .Uaj"  was their special agent at Montreal, orilj 
tP¡ 'n'tuVe applications for insurances and pre- 
for  (j ar)d to transmit them to the head office 
but ^termination there, issuing interim receipts, 
the authorized to issue policies. In  fact that 
oircuUê d  acceptance was only implied from the 

uinstances of the insurers having saved the

vessel, and taking her in charge, to prevent her 
destruction. No question has been raised in the 
cause, that the repairs to the vessel were not 
necessary nor done in reasonable time, nor that 
their cost as decreed by the Yice- Admiralty Court 
was unreasonable. The remaining contentious 
questions raised by the parties are as to the legal 
nature of the loss suffered by the vessel, Leduc’s 
right to abandon her for total loss, and the effect 
of the insurers’ salvage of the vessel assumed to 
be a legal acceptance of Leduc’s alleged abandon
ment. In  the elucidation of these points recourse 
must be had to our provincial law as enacted in 
our Civil Code. By the A rt. 2521 of the Code, 
losses for which insurers are liable are either total 
or partial. By the A rt. 2522 the former are 
where the thing insured is wholly destroyed 
or lost; the latter when by reason of any 
event insured against, the thing though not 
wholly lost or destroyed, becomes of little  
or no value to the insured, &c., &c., or as 
more forcibly expressed by the French version, 
when it  is sans valeur ou d’une valeur minime a, 
l assure &c., &c. Now the only loss alleged in the 
declaration is that “  le dit navire aurait peri corps 
et Hens dans le Golfe Saint Laurent, faisant un 
naufrage entier et complet,” which is the absolute 
total loss of the Code article, where the thing in 
sured is wholly destroyed and lost, in other words 
submerged in the Gulf of St. Lawrence. As 
matter of fact the alleged total loss is not true, 
and has been disproved, but i t  is the only one 
alleged, and the insurers cannot be made to suffer 
from any other description of loss or cause of 
action than that charged ; and in strict justice the 
appellant’s action should be dismissed, unless 
under the rule of practice he should elect to 
amend his declaration to meet the proof of the 
case, as it  admits of no effective abandon
ment with its alleged acceptance as set out in the 
declaration. But assuming the appellant’s posi
tion of a constructive total loss in this cause, id 
which he may claim as for a total loss upon 
abandonment made, “  The notice must be explicit 
and must contain a statement of the grounds of 
abandonment, and these grounds must exist, and 
be sufficient at the time of the notice” : (Art. 2544). 
But by the next following A rt. 2545, abandon
ment on the ground of the vessel being disabled 
by stranding cannot be made, i f  she can be raised 
and put in a condition to continue her voyage. 
And in such case the recourse of the insured 
against the insurer is for the expense and loss 
occasioned by the stranding. Now in this case, 
the grounds for the abandonment given in the 
notice are that the vessel had become a construc
tive total wreck, whereas the vessel was stranded 
only ; she was got off, repaired and restored to 
condition to continue her voyage, had it  been re
quired, and was navigated from Anticosti to Gaspe, 
and from Gaspe to her home-port Montreal. The 
restored vessel plainly falls within the operative 
effect of the exception of the A rt. 2545 and was 
not subject to or effected by abandonment. The 
grounds stated in the notice showed that the 
vessel was not totally lost, that even her con
structive total loss did not exist, and that the 
facts stated were not sufficient at the time of the 
notice to constitute a total loss, and were worthless 
and ineffective to support Leduc’s claim for a 
total loss of the restored vessel; which, by his 
declaration, he admits, had been restored to con-
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dition, and had reached Montreal before the 
institution of this action. Now by Leduc’s factum 
before this court, the abandonment is assumed to 
be absolute and effective, and the action is in effect 
mainly upon the alleged acceptance by the 
insurers, not upon their expressed acceptance, but 
upon alleged facts of the insurers in connection 
w ith the vessel, which at best could constitute an 
implied acceptance only. The acts alleged are, 
that the insurers sent a special agent to the place 
of the wreck, that they took possession of the 
vessel, raised and repaired her, and afterwards 
sold her for their own profit and advantage. I t  is 
scarcely necessary to repeat that the vessel was 
derelict and abandoned by her owner, that the in
surers tookcharge of her to prevent her utterdestruc- 
tion and repaired her as salvors, for which they 
obtained the Vice-Admiralty Court decree, which 
has not been contradicted nor denied by Leduc; 
and that finally the vessel was sold under admiralty 
process issued against the vessel for the payment 
of the salvage expenses incurred by the salvors, the 
insurers. I t  is manifest that the alleged acceptance 
is merely an implied acceptance, depending upon 
the effectiveness of the abandonment upon 
sufficient grounds existing at the time of the 
notice by Leduc, and accepted as such at the time 
by the insurers. Now, apart from the palpable 
fact of the restoration and recovery of the stranded 
vessel which prevented abandonment at all, it  may 
be observed upon this point of “ acceptance,” 
that according to 2 Arnould, p. 992, “  I f  the 
underwriter on receipt of the notice, either in  re
ply by his word or writing, or implied by his 
acts, shows his willingness to adopt the abandon
ment in the terms proposed by the insured, he 
is technically said to accept the notice of abandon
ment, which he cannot afterwards dispute, unless 
the notice be false and therefore a ‘ mere n u llity ;’ ” 
aliter he is bound to pay the sum insured without 
reference to the subsequent restoration of the 
property. Arnould adds, at the same time, that 
the universal principle is, that unless he has pre
cluded himself from objecting against the validity 
of the abandonment, no abandonment can have 
any effective operation unless the state of things 
was such as to justify it  at the time i t  was made. 
Hence, the term valid abandonment means one 
warranted by the state of things when the notice 
was given. And by the principles of English 
jurisprudence, it  is established that the facts were 
such as to justify the assured in giving the notice 
when he did so, yet he cannot insist on it  as for a 
total loss, i f  before he commences his action the 
thing insured be restored to him, or in the words 
of Lord Ellenborough, “ the nature of the damnifi
cation at the time when the action is brought is the 
criterion of the rights to recover as for a total 
loss; and i f  at the time wbat had antecedently 
been a total loss, has by subsequent events ceased 
to be so, and become an average loss only, a com
pensation for that alone can be recovered ” : (4
M. & S. 584.1 And as observed by Le Blanc, J. 
(10 East, 846) : “  I t  does not follow that a man 
has a right to abandon, because he has a right to 
give notice of abandonment on the faith of the 
intelligence received.”  And Arnould maintains 
this rule to be in the true principles of indemnity 
in marine insurance. The operative effect of the 
exception of the A rt. 2545, brings the restored 
vessel within the principle of the rule stated by 
Lord Ellenborougb, as to a demand for total loss of

a restored vessel at the time of the demand. The 
plain rule of law being that when a vessel is in 
existence, the insurer is only held to make good 
loss sustained as measured by restoring it  to its 
original condition : (8 B. & 0. 561; 2 M. & G. 59a ; 
6 ib. 792; 3 Bing. N. 0. 266; 1 Com. Bench Rep. 
168 ; 3 ib. 781; 6 ib. 391; 4 ib. 343.) The English 
rule has been also settled of late years, and adopted 
in the great commercial states of Now York and 
Massachusetts, and by the courts there held, that 
the success of the insurer in getting the ship afloat 
and repairing her, defeated an abandonment which 
had been made while she was on the rocks and in 
such condition as to render it  probable that she 
was irretrievably wrecked: (Wood v. Lincoln In 
surance Company, 4 Mass. Rep. 479 ; so in Peele v. 
Suffolk Insurance Company, 7 Pick. 254.) The 
Supreme Court of Massachusetts overruled the 
opinion of Story, J., in a previous case in the 
distinction taken by him between the actual and 
the presumptive state of the vessel, and decided 
that the successful efforts of the insurers to save 
her would invalidate an abandonment without re
gard to the probability of success at the time when 
the abandonment was made. So in Be Blois V- 
Ocean Insurance Company (16 Pick. 303, 310) and 
in Chase v. Commonwealth Insurance Company,R 
held “  that the successful result of efforts made 
by underwriters to get a stranded vessel afloat in
validated an abandonment whilst she was still on 
the beach ; the validity of the abandonment was not 
to be determined by the supposed damages, and 
the insurers were under no legal obligation to 
allow the vessel to lie on the beach and be there 
destroyed, but might lawfully by their own 
act relieve and repair the same vessel, and de
monstrate that such a claim was unfounded. 
This principle was also adopted by the Nevv 
York Courts, and harmonizes with the construc
tion given to the general principles of insur
ance laws which are universally “ to have the 
indemnity ana not the profit of the insure 
for its object; and that the actual and no 
the supposed loss should be the measure of the 
rights of the parties” : (See Emerigon, ch. 17, sects- 
1 and 6.) The Massachusetts rule approximates in 
effect to that of the English law, of the state o 
the loss at action brought; and is in accordance to 
with 2545 Article of our Code, that there can h 
no abandonment for constructive total loss wher 
the vessel is recovered. Moreover, i t  w ill be o 
served that these rulings were upon recoveries 
the stranded vessels by their insurers, no ¡a  ̂
preventing their taking such protective measure 
and in so acting in the interest of all concerne > 
on the contrary, i t  is a known principle of inS%  
anee law, and proved to be one customary * .  
usual by the evidence adduced in this case, t 
insurers not only may, but customarily do so. 4 
Code has no restriction or provision contrary 
insurers, or excluding them from so acting, bu 
content to provide for the legal effect and res> 
of the recovered vessel upon the rights ot 
parties. The power and ability of insurers to 
for the present benefit of those interested are 
tinctly recognised by Weskett on Insurance, 
Abandonment, No. 7, who cites from Valin ^  
“  The insurers may take such measures .g
recovery as to them may seem good.”  jfl
course is very frequently adopted by insurer ^  
fire policies, and no conceivable good grounfj ag 

i exist against it  in marine insurance, especial y>
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here, where the vessel was derelict, abandoned in 
fact and in law by the insured himself, although 
contrary to the requirements of A rt. 2537, which 
held him bound to do in good faith all in his 
power, between the time of the loss and abandon
ment, to save the effects insured, yet instead of 
^Yhich, or instead of acting at all, he forthwith 
abandoned as appears upon insufficient grounds, 
although the A rt. 2541 allowed him reasonable 
delay to inquire into and investigate the suffi
ciency of the facts and information communicated 
to him, and left the saving of the derelict vessel 
to the efforts of the insurers. That the acts of 
the insurers were of common usage and custom 
are proved in evidence, and supported by Yalin, 
Lb. 3j art.. 46, and by Emerigon, sects. 12, 13, ch. 
17, who protect the insurers in such cases of 
stranding as this. Implications of acceptance of 
abandonment for constructive total loss are not 
iavoured and can have no effect or validity in 
contravention of the positive fact upheld by the 
A rt. 2545, of the actual recovery of the stranded 
Vessel. Besides 2 Phillips, No. 1692, says, “  There 
is no established mode of accepting any more than 
ct making an abandonment, whether the insurer 
accepts or not is a matter of construction of his 
"fords and conduct, any act done for the purpose 
a making the most of the propertv to whomso
ever i t  may prove to belong ought not to be 
construed against the party who thus consults 
me common interest.”  And he cites cases, 
mongst others, an agen t of the insurers on freight 
akmg charge and superintending and saving 
argo&e : (1 Johns, 205, and others; see also case 
Lsp. Rep. 73.) The circumstances of the case 
-e ° f course to be considered, but the mere fact 

in takinS possession of the ship, and keeping her 
a possession to repair, in themselves therefore 
m no implied acceptance under any circumstance, 

WK ' v8 i t  be for a greatly unreasonable time, in 
ich the circumstances of the case necessarily 

ater for consideration, but that unreasonableness 
hvUS\.  affivamtively established by evidence 
7 the insured, who would take advantage of 

-“ 7 7 Pick, 254, “  The reasonableness of the 
me must depend upon the circumstances of 
o case, and in order to form a right opinion 

. such a case the vessel must be considered 
CI°ne and separately.”  Now what were the cir- 
Rfn?1Si ances *n *kis case ? She was stranded, 
j / l a d  Dec. 1867, derelicted, visited first by 
rn'o reg°r’ June, who returned to Gaspe for 
Pj, ®rials iln(i men to raise her, his return 

obably early in July, getting her in order to 
Hav'S t0- ®aBP®> putting her in condition there, and 
*p.'1Sating her to Montreal early in September, 
of pSe °ircumstances do not show unreasonableness 
of 'J116 °̂.r rePair8> the previous interval, from time 
fro8 ranti in£ to taking possession, not counting 
Lear tke knovm unapproachableness of the 
P h iiry where the stranding took place, and 
st T/1’ No. 1526, holds “  in case of shipwreck or 
py^u ing  without such injury to the ship as to 
With'Gn̂  'k r̂om bping got afloat and repaired 
the lr: reasonable time and at reasonable expense, 

assured has no right to make abandonment 
ship.”  The case of Turneaux v. Bradley 

iqgp, °n Ins, 8th edit. p. 365, cited 2 Arnould, p.
has reference to this, “  A  ship insured for 

Wasraontbs from July 1777, from Cork to Quebec, 
fo_ ,?11 arrival at Quebec removed into the basin 

he winter, but before expiry of six months was

driven thence by force of d rift ice, and run upon the 
rocks. This was in November, and the condition 
of the ship could not be ascertained t i l l  the next 
spring, when on survey she was found to be 
bulged and much injured, but not irreparably so. 
In  consequence of the alleged difficulty of obtain
ing repairing materials, the master sold her where 
she lay,”  and in action by assured against the 
insurer, the court unanimously held against the 
claim, and refused recovery as for total loss, not 
by reason of the enforced delay from November to 
the spring, which was allowed ex necessitate, but on 
the other alleged ground of want of material, 
which was not established. Again, in all cases of 
implied acceptance, apart of course from the re
covery of the vessel, as by 2245 Article C. C., the 
first question is to ascertain with what in
tent the insurer’s acts were undertaken because 
the implication is made to rest upon the efforts 
of the insurers, for common interest, to save and 
repair a stranded vessel from total destruction on 
the beach, where she would otherwise lie, possibly 
in the special interest of the would-be abandoning 
insured. In  this case no intent had been shown to 
accept abandonment, on the contrary a diversus 
intuitus to the abandonment and acceptance is 
proved by both Crocker and McGregor; the 
former swears that the notice was not received at 
Toronto by the company previous to their having 
despatched their salvage agent McGregor to ex
amine into the state of the matter; he had left and 
was in Montreal on the 24th May, and this was 
done by the company upon previous information 
from Scott, their agent at Quebec. Mr. Crocker 
proves the actual receipt of the notice on the 15th 
June, McGregor being told by the insured on 
24th May of the notice having been left at McCuiag’s 
office, and McGregor being told of i t  were in 
themselves, as to both McGregor and McCuaig, of 
no moment, as neither of these persons was an 
agent for the company to act upon an abandon
ment, neither having power from the company to 
accept or refuse abandonment for them. I t  is plain 
that the act of the company as to Mr. McGregor’s 
proceedings throughout, were altogether diverso 
intuitu from the abandonment or its acceptance; 
and hence being unconnected with this form, and 
for the purpose of salvage only for the common 
interest, a perfectly legal act in itself, their act 
through him was not an implied acceptance of 
the abandonment. The legal effect of the aban
donment moreover, i f  possibly valid to notify it, 
consists in the right to abandon according to the 
terms of the notice. Leduc, claiming to be sole 
owner, professes to abandon, and transfer the 
whole vessel, and all his rights as such sole owner. 
But he was only half owner, and had no right to 
transfer more than his own proprietary righ t and 
title  in the subject vessel. The transfer bv aban
donment is an entirely different thing and right, 
from rights belonging to the assured under in
surable interest. Arnold says, “ The power to 
abandon is only a criterion of insurable interest in 
those cases where the subjectis capableof abandon
ment.”  Here, by the 2545 Article, the recovered 
vessel was not capable of i t ; Leduc could only 
transfer his own half, because abandonment is a 
transfer and substitution of the insurers in the 
proprietary rights of the abandoner in the thing 
insured, whatever may be the extent of his in
surable interest in it. The vessel having been re
covered, there could have been no effective aban-
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donment when the action was instituted, and 
therefore no acceptance of abandonment by the 
defendants either formally or impliedly; the loss 
therefore could only have been partial, and the 
action being as for a total loss, which could have no 
existence, should have been dismissed. Under the 
circumstances of the case, I  th ink the judgment 
appealed from is incorrect, and I  would maintain 
the appeal of the appellants, and dismiss that of 
Leduc.

The Court of Queen’s Bench dismissed the ap
peal of the insurance company, and pronounced the 
plaintiff entitled to recover the whole sum insured, 
bOOQl, and from this judgment the insurance 
company appealed to the Judicial Committee for 
the following among other reasons : First, because 
the respondent broke the express warranties in 
the policy that the ship should not be in the Gulf 
of St. Lawrence after the 15thNov., or proceed to 
Newfoundland after the 1st Dec., and has therefore 
no legal claim against the appellants. Secondly, 
because a breach of an express warranty is not 
waived by an acceptance by an insurer of the 
notice of abandonment given to him by the in
sured. Thirdly, because there was an actual total 
loss of the ship, and the respondent’s notice of 
abandonment was therefore invalid and had no 
effect. Fourthly, because the appellants never 
accepted the abandonment of the ship by the 
respondent, and were not estopped by their con
duct from setting up the breaches by the respon
dent of the express warranties in the policy. 
F ifth ly, because the respondent was only owner of 
a moiety of the ship and could not therefore 
recover more than half the amount insured, or 
give a valid notice of abandonment at all events 
except in  respect of his interest in the ship. 
Sixthly, because the respondent only intended to 
insure his own interest in the ship and had only 
an insurable interest in one-half of it. Seventhly, 
because the declaration was bad in law for the 
reasons stated in the appellants’ demurrer, and 
the respondent has failed to prove any liability on 
the part of the appellants to pay to him the whole 
or any part of the sum insured. Eighthly, because 
the judgment was erroneous both upon the facts 
and the law of the case. _

The Articles of the Canadian Civil Code, cited in 
argument and in the judgment, are as follows :

2490. Warranties and conditions area part of the con
tract, and must be true if affirmative, and if promissory 
must be complied with, otherwise the contract may be 
annulled, notwithstanding the good faith of the insured, 
They are either express or implied.

2491. An express warranty is a stipulation or condition 
expressed in the policy, or so referred to in it  as to make 
part of the policy. Implied warranties will be desig
nated in the following chapters relating to different kinds 
of insurance.

2497. Marine policies in cases of doubtful meaning 
are construed by the established and known usage of the 
trade to which the policy relates ; such usage is held to 
be a part of the policy when it  is not otherwise expressly 
provided. _ .

2521. Loss for which the insurer is liable is either total 
or partial.

2522. Total loss may be either absolute or constructive. 
I t  is absolute when the thing insured is wholly destroyed 
or lost. I t  is constructive when by reason of any event 
insured against the thing, though not wholly destroyed 
or lost, becomes of little or no value to the insured, or 
the voyage and adventure are lost or rendered not worth 
pursuing. Before the insured can claim for a construc
tive total loss he must make an abandonment as 
declared in the following section.

2538. The insured may make an abandonment to the

insurer of the thing insured in all cases of its construc-- 
tive total loss, and may, thereupon,recover as for a total 
loss. Without abandonment he is entitled in such cases 
to recover as for a partial loss only. # .

2543. The abandonment is made by a notice given by 
the insured to the insurer of the loss, and that he 
abandons to the latter all his interest in the thing

2544. The notice of abandonment must be explicit, and 
must contain a statement of the grounds of abandon
ment. These grounds must exist, and be sufficient at 
the time of the notice.

2545. Abandonment on the ground of the ship being
disabled by stranding cannot be made if she can be 
raised and put in a condition to continue her voyaee to 
the place of destination. In  such case the insured has 
his recourse against the insurer for the expense and loss 
occasioned by the stranding. . ,

2547. Abandonment made and accepted is equivalent 
to transfer, and the thing abandoned, with the rights 
pertaining to it, becomes from the time of abandonment 
the property of the insurer. The acceptance may bs 
either express or implied. . ,

2549. Abandonment made upon sufficient ground, and 
accepted, is binding on both parties. I t  cannot be de
feated by any subsequent event, or revoked otherwise 
than by mutual consent.

June 2, 3 and 4,—Sir John Karslahe, Q.C., and. 
Bompas, for the appellant.—By the express terms 
of the policy the ship was not allowed to be in  the 
Gulf of St. Lawrence after the 15th Nov., nor to 
proceed to Newfoundland after the 1st Dec. She 
was in  the Gulf after that date, and there was a 
breach of an express warranty. Hence the ship 
was upon a voyage not covered by the policy, and 
so if there was a total loss the appellants were 
not liable for it. The plaintiff must allege that 
the voyage was within the policy, but this he 
cannot do, because the appellants specially exempt 
themselves from covering any risk in  the Gulf of 
St. Lawrence, after the 15th Nov. But even i 
this be a constructive total loss, the same rule 
applies, because i t  is not covered by the policy. 
Even if  we accepted the abandonment under a 
mistaken view of the facts we should not be 
estopped from denying our liability. [S ir B. 1- 
Collier .—I f  you might give leave beforehand to 
proceed upon the voyage at this time, why coul 
you not sanction the proceeding afterwards ? ^ ir  
B arnes P eacock.— The condition might be waived. J 
The assured, in order to give a valid notice o 
abandonment, must have sustained a loss witbio 
the policy. [S ir M. Sm it h .— Suppose you had sola 
the ship?] They might have sued us for the proceeds. 
I t  is alleged that taking possession of her was an ad' 
mission that she was lost within the meaning a 
the policy. I t  is true that the appellants aged 
went down to the place of the wreck, but he we[1 
there to do his best for all concerned, and notit 
act for the company alone; this was shown by 
fact that he instituted a salvage suit against 
ship and cargo to recover reward for the servic 
rendered. This would have been unnecessary 1 
the appellants had been owners of the ship- 
warranty in a policy of insurance is a condition 
contingency, and unless that be performed t _ ® 
is no contract: (Be Hahn v. Hartley 1 1. B.
I f  there is no contract there can be no wiUV’ J  
and hence there was never a valid abandonm . 
so as to create a constructive total loss, for w , 
the appellants are liable. Sect. 2549 of the ^  
does not apply to a case where there has be®° re 
loss under the policy, but only to cases where tn ^  
has been a loss, but a question may arise as ,g 
whether that loss is total or partial; »  
only applicable to cases where there has
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a valid abandonment: (See C ivil Code of Canada, 
Arts. 2521, 2522.) There was an actual recovery 
of the stranded vessel, and hence there could be 
no abandonment (Art. 2545); this was a case of 
stranding within that Article.

Secondly, even i f  the respondent were entitled 
to recover on a proper form of pleading, he cannot 
recover here as he claims only for a total loss 
occurring in the Gulf of St. Lawrence, whereas 
this is at most a partial loss made constructively 
total by abandonment.

Thirdly, the respondent can only recover in pro
portion to his own interest in the ship. The evi
dence clearly shows that he was joint owner with 
Aigneau, and as he insured only in his own name 
and not as Yigneau’s agent and does not claim in 
Aigneau's interest, he can only recover the amount 
of his own interest. The allegation is that the 
respondent is interested in  the whole amount. The 
question is, did he intend to insure the whole 
value? and if  so had he any insurable interest 
in that value ? Yignean owed him money, but 
this could give no interest in  the ship 
without some form of mortgage or other se
curity. The property in the ship remained in 
Aigneau, and the respondent could not insure i t  
for his own benefit: (Irving v. Richardson, 2 
B. & Ad. 193), and i t  is clear that he did not 
intend to insure for Yigneau’s benefit. The in 
terest covered by the insurance depends on the 
intention of the parties. The respondent says that 
to  intended to insure his lien on one half the ship 
as well as his own property in the other half. He 
believed be had a right to such a lien, and, hence, 
an interest on the whole ship. He did not intend 
to insure more than his own interest and he now 
finds that lie has only an interest in half. He can
not now claim to have insured Yigneau’s interest 
as well as his own. Unless he had not only autho
r ity  from Yigneau to insure, but intended to insure 
' ■'gneau’s interest, the appellants can be liable only 

to the extent of the respondent’s interest. This 
question of insurable interest is fully discussed in 
■yblsworth v. The Alliance Marine Insurance Gom- 
Pany (ante, p. 125; L. Rep. 8 C. P. 596 ; 29 L. T. 
-ttep. N. 8.479).

Wills, Q.C. and Pauli for the respondent.— 
toe real meaning of the conditions in the policy, 
stipulating that the ship shall not be in the Gulf

St. Lawrence after the 15th Nov., nor proceed 
to Newfoundland after the 1st Dec., is that the 
Ship shall not come up the Gulf towards Montreal 
after 15th Nov., but may leave Montreal for 
auother port after that date, provided she does not 
Proceed “  towards ”  Newfoundland after 1st Dec. 
the words “  proceed to Newfoundland”  must be 
c°nstrued as “  proceed towards Newfoundland,”

“  set sail for ”  that place (Golledge v. llarty, 
,, Ex. 205), and i f  this construction is put upon 
hctu, the condition involves an absurdity if 
he ship may not be in the Gulf, going outward to 
neither place after 15th Nov.; the ship within the 

P°licy may, on or before 1st Dec. proceed from 
,ny of the ports named in the policy to Newfound- 
aud, and for that purpose pass through the Gulf 

, , fer that date ; hence, to make the condition as to 
ah? being in the Gulf after 15th Nov. reason- 
.hle and intelligble, i t  must apply only to a voyage 
vr Which the ship enters the Gulf going towards

nntreal. A t any rate the clause ;s ambiguous,
u may be explained by parol evidence as to the 

Page of trade (Civil Code, A rt. 2497); and by the

evidence given i t  is shown to be the custom for 
ships not to enter the gulf later than 15th Nov., on 
account of the descending ice, and, moreover, the 
interpretation contended for is that which was put 
upon the clause by the appellants’ own agent, who 
effected the policy.

Secondly, even supposing the condition in the 
policy is against the respondent, nevertheless the 
appellants have rendered themselves liable for the 
loss by accepting notice of abandonment. The 
acts of the appellants’ agent amounted to an 
acceptance of abandonment. The respondent gave 
due notice, and to this notice the appellants sent 
no reply. Silence on the part of underwriters after 
notice of abandonment is in itself sufficient 
acceptance (Hudson v. Harrison, 3 Brod. and 
Bing. 97); but in this case the underwriters dealt 
with the ship as their own property; they raised 
her and took her to Montreal, and for that purpose 
must have repaired her ; at Montreal she was sold 
in a suit of salvage instituted by them. This was 
done after the notice of abandonment had been 
given, and must be construed as an acceptance of 
abandonment.

Phillips on Insurance, § 1693 ;
Peele v. The Merchants’ Insurance Company, 3 

Mason’s C. C. Rep. 27;
Peele v. The Suffolk Insurance Company, 7 Picker

ing’s (Massachusetts) Rep. 254;
The Cincinnati Insurance Company v. Bakewell, 

4 B. Monroe’s (Kentucky) Reports.
The mere fact that the ship was sold in a salvage 
suit instituted at the instance of the appellants or 
their agent w ill not free them of their responsibi
lity  if  they have acted unreasonably in not giving 
notice to the owner of the meaning and intention 
of their acts. I f  then they have constructively 
accepted abandonment they are now estopped from 
denying a loss within the policy. They cannot 
now set up that there has not been a total loss, 
even if there has been none in law, nor can they 
contend that they are liable only for a partial loss; 
they are estopped by their own acts. The very 
nature of an estoppel is that something done by a 
person or allowed by him to be done prevents that 
person from setting up the truth. I t  does not 
matter if  the true state of things is known to 
one only or to both of the parties. For instance, 
in the case of lessor and lessee, where the lease 
has been avoided by the breaking of a covenant 
by the lessee, the subsequent receipt of rent by 
th9 lessor estops him from setting up the breach, 
whether the breach is known to both parties or 
no t; where an arbitrator omits to make his award 
in due time, but both sides go on with the re
ference, both are estopped from setting up the 
lapse of time ; where a bill is drawn by a person 
under disability, even i f  known, that person is 
estopped from setting up his d isability; but 
estoppel does not depend upon the knowledge of 
the parties. In  this case both parties had perfect 
knowledge of the true state of facts, and yet long 
after acquiring that knowledge act as though the 
true state of facts would not be raised. Once 
abandonment has been accepted the insurers 
cannot be allowed to say that the loss is not total. 
They have admitted the loss to be of that descrip
tion, and have agreed to take possession of the 
property, and by the abandonment, the whole 
interest of the respondent has passed to the 
appellants.

Smith v. Robertson, 2 Dow's. Pari. Cas. 474;
Canadian Civil Code, Art. 2547;
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The Cincinnati Insurance Company v. Balcewell (ubi 
swp.).

Admitting for argument that the condition is 
against the respondent, the contention that the 
ship was upon a voyage for which she was not 
insured is untenable; she was insured upon 
a voyage from Montreal to Newfoundland, subject 
to a warranty that she should not go on that 
voyage at a particular time; having gone on that 
voyage at that time she committed a breach of 
warranty. But that breach the appellants have 
waived by accepting abandonment with knowledge 
of the facts: (See Arnould on Insurance, 4th edit., 
p. 859, note.)

Thirdly, what was the insurable interest of 
the respondent, and what amount is he entitled 
to recover ? The respondent had an insurable 
interest in the ship, and this was a valued policy. 
I t  is the rule that where there is an insurable 
interest and a valued policy the amount recover
able is according to the valuation, and the parties 
are bound by that valuation : (Arnould on Insur
ance, 4th edit., pp. 284, 301). [S ir B arnes 
P eacock.—I f  a ship is valued at 70001, and the 
plaintiff has only an insurable interest in half, can 
he recover under a valued policy for 7000L, the 
fu ll amount?] Yes, unless there has been a 
fraudulent over-valuation. The valuation is con
clusive of the interest of the assured unless there 
is fraud. I t  is laid down in Arnould p. 284: “ The 
difference in point of effect between a valued and 
an open policy is, that under an open policy in case 
of loss the assured must prove the actual value of 
the subject of insurance; under a valued policy he 
need never do so, the valuation in the policy being 
conclusive between the parties except in the case 
of fraud.”  [S ir B arnes P eacock.—The assured 
need not prove the value of the thing insured, but 
must he not prove the extent of his own interest P] 
I t  has been distinctly held that where an assured 
is interested in any part of the thing he may 
recover on a valued policy in bis own name to 
the amount of the valuation; it  must be taken that 
the value insured is the value of the plaintiff's 
interest:

Perse v. Aguilar, 3 Taunt. 506;
Ebbsworth v. The Alliance Marine Insurance Com

pany (ubi sup.);
Robertson v. Hamilton, 14 East, 522.

Moreover, the plaintiff had an insurable interest in 
the whole of the ship. He had advanced money 
to pay the purchase money to Yigneau the co
owner and had such control over the share of the 
latter as entitled him to insure it  in his own name : 
(See Phillips on Insurance, §§ 180, 208, and the 
cases there quoted.) The evidence establishes that 
the plaintiff had authority from Vigneau to insure 
Vigneau’s interest in the ship and to receive the 
amount of any losses paid. But even without 
any express authority to receive the amount of 
losses the respondent being authorised to insure 
was Yigncau’s agent and can sue in his own name 
to recover Yigneau’s loss : (See Phillips on Insur
ance, §§ 383,1965.)

Bompas in reply. Cur. adv. vult.
June 26, 1874.—Judgment was delivered by Sir 

B arnes P eacock.—The respondent, Joel Leduc, 
is the plaintiff, and the appellants, the Provincial 
Insurance Company of Canada, are the defendants 
in  a suit brought in the Superior Court for Lower 
Canada, district of Montreal, upon a policy of in

surance upon the body, tackle, apparel, and other 
furniture of the schooner Babineau, et Oaudry.

The policy was effected by the plaintiff as well in 
his own name as for and in  the name and names of 
all and every other person and persons to whom 
the same did, might, or should appertain, in  part 
or in all, 5000dols. upon the said ship, &c., be
ginning the adventures at and from Montreal to 
trade between the Island of Newfoundland, Nova 
Scotia, West India Islands, Cuba, safe ports in the 
United States, and Quebec and Montreal, to and 
from ports in the Lower Provinces, the risk com
mencing at noon of the 15th Dec. 1866, and ending 
at noon of the 15th Dec. 1867. The vessel, &c., 
were valued at 7000 dols., and it  was agreed that, in 
case a total loss should be claimed for or on account 
of any damage or charge to the said vessel, the 
only basis of ascertaining the value should be her 
valuation in the said policy. The vessel was war
ranted free of war risk. The policy contained a 
stipulation in the following words : “  Not allowed 
under this policy to enter the Gulf of St. Lawrence 
before the 25th April, nor to be in the said Gulf 
after the 15th Nov. Nor to proceed to Newfound
land after the 1st Dec., or before the 15th March, 
without payment of additional premium and leave 
first obtained, war risk and sealing voyages ex
cepted.”

I t  may be taken as against the plaintiff that 
the vessel left the port of Montreal on 16th Nov. 
1867, for the port of St. John Newfoundland, 
and that she was wrecked between the 1st and 5tb 
Dec. 1867, about twenty miles below the West 
Point of the Island of Anticosti, in the Gulf of 
St. Lawrence. (See the plaintiff’s declaration, 
Record, p. 14; and his protest, Record, pp. 19 and 
20 pars. 5, 7, 8, and 9.)

I t  was contended on the part of the plain
tif f  that notwithstanding the vessel was lost 
in the Gulf of St. Lawrence after the 15th 
Nov. 1867, the case did not fall within that 
part of the warranty or condition by which it 
was declared that she was nob to be in the said 
Gulf after 15th Nov. The argument in support ot 
that contention was that the words, “ to proceed to 
Newfoundland,”  must, according to the decision ol 
Colledge v. jETarty (6 Ex. Rep. 205) be read in the 
sense of “  to proceed towards,”  or “  to set sail f°r 
Newfoundland, and that i f  read in that sense, i 
would be inconsistent to allow a vessel to set sal 
from Montreal to Newfoundland on or before the 
1st Dec., and not to allow her to enter the Gulf ot 
St. Lawrence after 15th Nov. I t  was, therefore, 
urged that the first part of the condition by wbicu 
i t  was declared that the vessel was not allowed to 
enter the Gulf of St. Lawrence after the 15th N°v.> 
applied only to the case of entering the Gulf >? 
the purpose of proceeding upwards; and > 
support of that argument the evidence of Bazil 
Roy was referred to, in which he stated that 1 
was the custom of navigators to leave the port o 
Montreal at any time in the month of NovembR > 
for the purpose of going down the Gulf, but tba 
for the purpose of going up the river, they did^no 
generally enter the Gulf later than the 15th ” 
and that the reason was that the ice then began 
descend, and the navigation became danger0 
(Record, p. 77). 3

Mr. Routh, a commission merchant, who " , 
the agent of the defendants at Montreal, throug 
whom the policy was effected, stated that 
understood by the clause that the vessel
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not to be in the Gulf after the 15th Nov., 
that is to say, coming west; and going east not to 
proceed to Newfoundland after the 1st Dec., &c. 
On cross-examination, he stated he did not under
take to do anything beyond giving his opinion of 
the reading of the clause.

Their Lordships are of opinion that the clause 
is very clear, that the opinion of Mr. Routh 
is not admissible, and that to put upon the 
clause such a construction as that contended for 
would be to make a new agreement for the parties, 
instead of construing that which they made for 
themselves.

The only way in which a dcubt is created as 
to the construction of the clause, is by reading 
the latter part of it, as declaring that the vessel 
ttigh t proceed from any of the ports mentioned 
In the policy to Newfoundland on or before the 
1st Dec., notwithstanding they might have to 
pass through the Gulf after the 15th Nov. That, 
however, is not the true construction of the 
clause. As their Lordships read it, the vessel 
Was neither to be in the Gulf of St. Lawrence after 
the 15th Nov., nor to proceed to Newfoundland 
from any port after the 1st Dec. There is nothing 
inconsistent or unreasonable in giving effect to the 
Words used, and in holding that the vessel, 
whether proceeding from Montreal or from any 
other port, was not to be in the Gulf of St. Law- 
Pence after the 15th Nov.

Their Lordships are therefore, of opinion that 
the appellants are not liable for the loss un
less they have rendered themselves liable by 
accepting the notice of abandonment.

As regards that question, it  may be taken as 
proved that, within a reasonable time after the 
plaintiff first heard of the loss of the vessel, be 
gave notice of abandonment to the company’s 
agent at Montreal. (See Appellant’s case, in the 
appeal to the Court of Queen’s Bench, Record, p. 
60-) I t  is there said, “  The respondent heard of 
R>e loss of the vessel on the 19th May 1868, and 
thereupon left the notification and protest with 
the company’s agent at Montreal. This document 
does not appear to have reached the company’s 
head office at Toronto until the 19th June follow
ing” .

Mr. McCuaig, the agent, however, gave evi
dence to the effect that the notice of abandon
ment was, to the best of his knowledge, served 
dpon him on the 19th May 1868, and that the said 
Paper was sent by him to the head office of the 
company at Toronto on the same day or the next 
day (Record, p. 82).

Their Lordships see no reason to doubt the 
l r Uth of that statement. Mr. Crocker, who was 
a director and the manager and agent of the 
Cotnpany up to the month of Aug. 1870, when 
examined as a witness for the defendants, de
clared that the copy of the notice of abandon
ment was received at the office of the defendants 
i? Toronto on the 18th June 1868 (Record, p. 64, 
me 20). On cross-examination, however, he stated 

J?at he did not receive a copy of the notice through 
-.,r- McCuaig, that he received it from Mr. 
ymGregor, who sent i t  to him from Quebec. That 
,°Py> i f  sent by Mr. McGregor from Quebec, must 
■»?Ve been a different copy from that sent by Mr. 
rdeCuaig. Indeed, one of the learned counsel for 

6 respondents was forced to admit upon the ar
gument that the copy notice sent by Mr. McGregor 
cd the notice of which Mr. McCuaig spoke, must

have beeD different copies. The protest and notice 
of abandonment is set out at p. 19 of the Record. 
I t  gave notice of the time and place of the wreck, 
demanded payment of the 5000 dollars for which 
thevesssel was insured, and relinquished and aban
doned to the defendants all the rights, claims, title, 
and interest of the plaintiff in the said vessel.

Both the Superior Courtandthe Court of Queen’s 
Bench on appeal, found that the abandonment was 
accepted by the defendants. Two of the learned 
judges of the Court of Queen’s Bench dissented 
from the judgment of that court; Mr. Justice 
Monk, however, dissented only on the question of 
damages : Mr. Justice Badgley alone dissented as 
to the acceptance by the defendants of the aban
donment. I t  was proved by McGregor that on 
the 24th May he was instructed by the manager 
of the insurance company to proceed to Gaspe, in 
the Gulf of St. Lawrence, to look after any interest 
the company might have in the cargo or in the 
vessel. He also stated that the defendants had 
constantly acted as salvors and saved vessels, and 
been allowed salvage for such service. But, 
whether the defendants had acted as salvors on 
other occasions or not, the instructions which Mr. 
McGregor received, and upon which he acted, were 
to look after any interest the company might have 
in the cargo or in the vessel. He stated that he 
went to A nticosti, and was there on the 15 th J une; 
that he went to the vessel, which he found about 
twenty miles from the lighthouse, near the centre 
of the island, on the soutn-west side; that she was 
lying bottom up, with her bow out in the Gulf, 
and her rigging, anchor, and chains lying just at 
her bow ; that a hole had been cut in her side for 
the purpose of taking out her cargo. He further 
stated, that after disposing of her cargo, he got 
material and men, and went back to the island and 
took the vessel off, and brought her to Gaspe, 
where he left her and went home. He said, 
“ A fter I  got to Toronto I  endeavoured to get the 
salvage,” but he was wholly silent as to the person 
from whom, and the manner in which, he en
deavoured to get it. He proceeded: “ When I  
found I  could not get it, I  went down in September, 
and brought the vessel up to Montreal, where she 
has since been proved.”  I t  was proved that the 
sale was made after a decree of the Yice-Admiralty 
Court, in a proceeding in rem for salvage (p. 54), 
and i t  is stated by Mr. Justice Badgley that she 
was sold under Admiralty process : (Supp. Record,
p. 6).

The case of Hudson v. Harrison (3 Brod. & 
Bing. 97) was cited as an authority to show that 
the silence of an insurer has been construed to be 
an acceptance of an abandonment. I t  is not neces
sary to go to that length in this case. Their Lord- 
ships consider that Mr. Justice Story was correct 
in stating that an insurer is not bound to signify 
his acceptance of an abandonment. I f  he says 
nothing and does nothing, the proper conclusion is 
that he docs not mean to accept. In  the case of 
Peele v. The Merchants' Insurance Company (3 
Mason’s 0. 0. Reps. 27; Phillips on Insurance, 
3rd edit., 391), it was held by Mr. Justice Story 
that the floating and repairing of a stranded ship 
by the underwriters, though it  was done with the 
intention of surrendering to the assured, was a con
structive acceptance of an abandonment. In  the 
case of Peele v. The Suffolk Insurance Company (7 
Pickering’s Reps. 254; Phillips, 390), the Supreme 
Court of Massachusetts held that though the under-
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■writers had a righ t to keep possession of a ship 
for a reasonable time to repair it, yet that their 
keeping it  for an unreasonable time for that pur
pose was a constructive acceptance of the abandon
ment. I t  has also been held that, if the under
writers take possession of a vessel after an aban
donment, and proceed to repair without giving 
notice of their object, i t  is an acceptance:, (The 
Cincinnati Insurance Company v. Balcewell, 4 B. 
Monroe’s Rep., Kentucky, 541.)

In  the present case the defendants were not 
merely silent, bub they were active, and by their 
agent, Mr. McGregor, took possession of the vessel 
after notice of abandonment had been sent to 
the head office at Toronto; and the vessel 
was kept in the possession of the defendants from 
the time i t  was raised and taken into Gaspe until 
i t  was arrested at the instance of the defendants 
by the Vice-Admiralty Court, and it  must have 
been repaired before it  was taken to Montreal.

Mr. McGregor stated, in his evidence, that heleft 
the vessel at Gaspe when he returned to Toronto; 
but there can be no doubt that it  was left in the 
charge of some persons on behalf of thecompany from 
that time until the month of September following, 
when he returned to Ga3pe, and took the vessel up 
to Montreal; and, at all events, the vessel having 
been raised and taken into Gaspe by the agent of 
the defendants, must be assumed to have remained 
in their possession until proved to have been de
livered over. There is no evidence that the plain
tiff, at any time during that period, bad notice of 
the object with which the defendants took and 
retained possession of the vessel, or that they dis
puted their liabilty for the loss upon the ground 
of a breach of warranty, or that they repudiated 
the notice of abandonment. There was nothing to 
lead the plaintiff to suppose that the defendants 
repudiated altogether their liability under the 
policy and the notice of abandonment, and that 
they were acting, not as insurers, but as mere 
ordinary salvors, who had no interest what
ever in the vessel, and their Lordships cannot 
believe that they acted merely in that capacity. 
The remarks of the court in the case above 
cited of the Cincinnati Insurance Company v. 
Bakewell, are very applicable to the present as re
gards that suggestion.

Mr. Justice Badgley considered that the decree 
of the Vice-Admiralty Court in favour of the 
defendants proved them to be mere salvors of 
the vessel : (Sapp. Record, p. 6, line 43.) Bat 
their Lordships do not concur in that view. 
That decree is dated the 23rd A pril 1869. I t  does 
not appear, nor is i t  very material, at what time 
the suit in the Vice-Admiral ty Court was com
menced. I t  is, however, stated by Mr. Justice 
Badgley (Supp. Record, p. 5), and the fact is pro
bably so, that the vessel was libelled, pending the 
present action iu the Superior Court. I t  was, 
however, a proceeding in rem, and not against 
the plaintiff personally. I t  would have been no 
answer in that proceeding for the plaintiff to have 
alleged that he had no interest in the vessel; that 
by virtue of the insurance, the loss, the abandon
ment, and the acceptance thereof, the vessel had 
become the property of the defendants. I f  the 
defendants thought fit to libel their own vessel for 
salvage, it  was no concern of the plaintiff’s, nor 
was he bound to appear. He could not have de
fended that suit without alleging that he had an 
interest in the vessel, and thereby prejudicing his

own action on the policy and his contention that 
the defendants had accepted the abandonment.

Mr. Croker stated that McGregor was never 
instructed to accept an abandonment, and that 
abandonments could be accepted only at the head 
office and by w riting ; but McGregor was instructed 
to look after the interests of the company, and if 
his acts in pursuance of those instructions, coupled 
with the nonrepudiation of the notioo of abandon
ment, amounted to an acceptance, or were evidence 
from what an acceptance might be inferred, the 
defendants are bound by those acts. The question 
as to whether the abandonment has been construc
tively accepted is a mixed question of law and fact. 
Unfortunately, we have not the reasons of the ma
jo rity  of the judges. Their Lordships are of opinion 
that the acts of the defendants, by their agent, 
McGregor, in regard to the vessel after notice of 
abandonment, and especially their repairing the 
vessel and retaining it  in their possession from the 
time when i t  was raised up to the time of their 
libelling it in the Vice-Admiral ty Court, without 
repudiating that notice or informing the plaintiff 
as to the character in which they were acting, were 
evidence of an acceptance of the abandonment. 
They would not reverse the concurrent decisions 
of two courts upon a question of fact, except upon 
the clearest conviction that they were wrong. In 
the present case, they are of opinion that the courts 
were correct in finding that the abandonment was 
accepted. Their Lordships’ view upon this paf6 
of the case would be the same even if Mr. McCuaig 
had not forwarded the notice of abandonment to 
the head office before the 18th June.

Then, as to the effect of that acceptance, ^ 
was contended that, as there was no loss for 
which the defendants were liable, the notice 
of abandonment was inoperative, and that tb0 
acceptance of it  could not convert a partial 
loss for which the defendants were not liable- 
into a total loss for which they were liable- 
Articles 2521 and 2522 of the Civil Code were re
ferred to, and i t  was urged that there could be no 
loss within the meaning of the Code unless i t  waS 
caused by an event insured against. Mr. Justice 
Badgley was of that opinion, and he considered tha 
at most there was only a partial loss, which cool® 
not, under Articles 2544 and 2545, be converted 
into a total loss by notice of abandonment. Tba 
learned judge said, “  implications of acceptance afe 
not favoured, and can have no effect or validity 111 
contravention of the positive fact upheld by A r t '01,, 
2545 of the actual recovery of the stranded vessel • 
(Supp. Record, p. 10, line 6 ) He was also of op1" 
nion that the fact of the restoration and recovery 
of the stranded vessel prevented abandonment a
all. edI t  appears to their Lordships that the learn1 
judge did not sufficiently advert to the distincti 
between a mere notice of abandonment and a va 
abandonment, or a notice of abandonment wh' 
has been accepted. ^

Their Lordships are of opinion that the prese 
case did not »all w ithin Article 2545, UP 
which Mr. Justice Badgley so much relied. , 
was not a case of mere stranding. The ves ^ 
could not have been raised and put into ^  
condition to continue her voyage to the P̂ a°8 u. 
destination. Further, it  appears to their L° 
ship3 that Article 2545 must be read in conlu. ¡t 
tion with Articles 2538, 2543, and 2544, and tba 
does not apply to the case of an abandon111
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which has been accepted. I t  puts the case of 
stranding very much upon the same footing as 
that upon which it stands under the law of this 
country. Abandonments made and accepted are 
treated of in  Article 2547. I t  is there said : 
“  Abandonment made and accepted is equivalent to 
transfer, and the thing abandoned, with the rights 
pertaining to it, becomes from the time of aban
donment the property of the insurer. The accept
ance may be either express or implied.

Article 2549 of the Code was intended to pre
vent a notice of abandonment when accepted from 
being defeated by any subsequent event.

The Superior Court held that the plaintiff was 
estopped, by the acceptance, from urging against 
the plaintiff objections founded upon the breaches 
of condition, and awarded the plaintiff half the 
amount, viz , 3500 dollars, of the declared value of 
the vessel. The Court of Queen’s Bench, Mr. Justico 
Badgley dissenting, held that the allegations set 
forth by the plaintiff in his declaration, which 
mcluded an allegation of acceptance, were fully 
proved ; and that by reason thereof and of the 
abandonment accepted by the company, the plain
tiff was entitled to recover the fu ll amount insured, 
viz., 5000 dollars. Mr. Justice Monk dissented on 
fbe question of amount only. He considered that 
the plaintiff was entitled to recover but only one- 
balf of the amount insured.

Their Lordships are of opinion that by 
the acceptance of the abandonment, the defen
dants became liable as for a total loss. In  
Smith v. Robertson (2 Dow’s Pari. Cas. 474), 
Jt  was held that the insurers could not be 
allowed to say that the loss was not total after 
they had acquiesced in the abandonment as for a 
total loss, and had thereby admitted that the loss 
?ras a loss of that description. In  that case the 
insurer had no right to abandon, but merely a 
r,ght to give notice of abandonment. But the 
tnoment the notice was accepted, the abandonment 
took effect ; the loss immediately became tanta
mount to a total loss ; and the insurers were pre
cluded from relying upon the subsequent recovery 
°t the property because they were not allowed to 
Say that the loss was not total. This case, as it 
aPpears to their Lordships, gets rid  of the objec- 
'°u of Mr. Justice Badgley to the form of the 

Plaintiff’s declaration at page 7, line 25, Supple
mental Record. He there says : “  Now the only 
0as alleged in the delaration is, that le dit navire 

jurait péri corps et biens dans le Oolfe Saint 
rent, faisant un naufrage entier et complet, 

Qieh is the absolute total loss of the Code article, 
. here the thing insured is wholly destroyed and 
j°sb in other words submerged in the Gulf of St. 
. awrence. As matter of fact, the alleged total loss 
8 not true, and has been disapproved, but it  is the 
nly one alleged, and the insurers cannot be made 

suffer from any other description of loss or cause 
action than that charged ; and in strict justice 
® appellant’s action Bhould be dismissed, unless, 

i . her the rule of practice, he should elect to amend 
asS- ,eclaration to meet the proof of the case, which 

is, admits of no effective abandonment with its 
acceptance, as set out in the declaration.” 

tiri S*r Lordships would deeply regret i f  an objec- 
jj h to L 'e mere form of the declaration, which does 
^ t  affect the merits of the case, should compel 
r j.® to decide against the plaintiff, but they are 
,, 'l:fed from that difficulty by the above-mentioned 

e 'n the House of Lords, in which i t  was held

that the insurers after acceptance could not be 
allowed to say that the loss was not total.

I t  was contended that the vessel was not insured 
at the time when she was lost, as the insurance did 
not extend to a loss in the Gulf of St. Lawrence after 
the 15th Nov., and that an abandonment can be of 
no avail when there is no insurance. But the 
vessel was in fact insured : the loss occurred dur
ing the time and upon a voyage described in the 
policy, but there was a breach of one of the war
ranties or conditions expressed. In  the case of The 
Cincinnati Insurance Company v. Bakeivell, the 
insurance was merely against a total loss. But i t  
was held that the insurers could not, after accept
ance of an abandonment, rely upon the fact that 
the loss was not total, and, consequently, that i t  
was a loss within the terms of the policy.

There is no distinction in principle bet ween an ex
press and a constructive acceptance of an abandon
ment. The effect produced upon the rights of the 
parties is the same in both cases. Suppose the 
defendants, upon the receipt of the notice, had 
written to the plaintiff and said that, as the loss 
took place in the Gulf of St. Lawrence after the 
15th Nov., they did not consider themselves in 
strictness liable to make good the loss; that they 
found upon inquiry that Mr. Routh, their agent at 
Montreal, through whom the insurance was effected, 
was under the impression that that part of the 
warranty which declared that the vessel was not 
to be in the Gulf of St. Lawrence after the 15th 
Nov. applied merely to the case of its going west, 
and that, under those circumstances, they did not 
consider it  right to avail themselves of the breach 
of warranty ; that they accepted the abandonment, 
and would make the best they could for themselves 
of the salvage, and would settle as for a total loss. 
Or suppose they had gone further, and stated that 
they concurred with Mr. Routh in his construction 
of the policy, and that they accepted the abandon
ment. Suppose that, after they had raised the 
vessel they had sold her for 10,000 dollars in excess 
of the salvage expenses, i t  is clear that the plaintiff 
could not have turned round and claimed the fu ll 
amount of the proceeds of the vessel upon the 
ground that the loss was not caused by a risk 
insured against, and that he had, consequently, 
no right to give notice of the abandonment. I f  
the plaintiff could not have treated the abandon
ment as a nullity, surely the defendants cannot be 
allowed, after acceptance, to rely upon a breach of 
the warranty or condition of which they had fu ll 
notice at the time of their acceptance of the aban
donment. Estoppels are mutual. I f  the mouth 
of one party is closed, so also is that of the other. 
By the abandonment and the acceptance of the 
abandonment the matter was closed. The whole 
interest of the plaintiff in the thing abandoned was 
transferred to the defendants and became their 
property : (Art. 2547).

There are many cases in which it  may be very 
doubtful whether, in point of law, the particular 
facts amount to a breach of warranty. But if, 
after a constructive total loss and notice of aban
donment, the insurer, w ith fu ll knowledge of all 
the facts, accepts the notice of abandonment, he 
cannot, when called upon to pay the amount in
sured, resile and rely upon a breach of warranty.

The effect of acceptance is, as remarked by Mr. 
Arnould, well expressed by Boulay Paty—Cours de 
Droit, Comm., tit. xi, sec. 7, vol. 4, p. 380 :—“  Par 
leur acceptation voluntaire il s’est fa ir un pacte
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entre les parties qu i 8, to u t t e r m i . D e (Arnould, 
p. 1173, note x.)

The only remaining question is as to the amount 
to which the plaintiff is entitled. Jean Baptiste 
Aigneau proved that his brother, Benjamin Aig- 
neau, who was the captain of the vessel and 
was lost in her, told him that he was in debt 
to the plaintiff, that, in  order to give him 
a guarantee for the debt, he had authorized 
him to insure the vessel Babineau et Gaudry in 
his own name alone, to the end that if  the vessel 
should be lost the plaintiff might receive the whole 
of the insurance money, and pay himself the 
amount which Benjamin Aigneau owed him.

Their Lordships consider that this declaration of 
the deceased against his own interest was evidence 
sufficient to prove that the plaintiff was authorized 
by Benjamin Aigneau to insure the half of the 
vessel which belonged to him, and to receive the 
amount insured. This coupled w ith the interest 
which the plaintiff had in the other half of the 
vessel, entitled him to insure the whole vessel, and 
to recover the fu ll amount insured.

Mr. Justice Badgley appears to have overlooked 
the evidence of Jean Baptiste Aigneau, when the 
learned judge stated that the plaintiff’s interest in 
the insurance money did not exceed one-half share 
thereof. I d is clear that an agent who insures for 
another with his authority may sue in his own 
name: (Phillips on Insurance, par. 1965). The 
mortgage did not affect the plaintiff’s right, to 
insure for the fu ll amount of the value of the 
vessel. The vessel, or the value of i t  may be the 
only means which he has of paying the mortgage 
debt.

Their Lordships are of opinion that the judg
ment of the Court of Queen s Bench was correct, 
and they w ill humbly advise Her Majesty to affirm 
it, w ith the costs of this appeal.

Judgment affirmed and appeal dismissed. 
Solicitors for the appellants, Bischoff, Bompas, 

and Bischoff.
Solicitors for the respondents, Ashurst, Morris 

and Co.

ON APPEAL PROM THE HIGH COURT OP ADMIRALTY OP 
ENGLAND.

Beported by James P. A spihai.Ii, Esq., Barrister-at-Law.

July 10,11, 14, and 24, 1874.
(Present: The Right Hons. Sir J ames W. Colvile , 

Sir M ontague E. Sm it h , SirR . P. Co llier .)

T he A merican and T he  Sy r ia .

Collision—Steamship towing—Duty to keep out of 
way of sailing ship—Duty of sailing ship to keep 
her course—Responsibility of tow for negligence 
of tug—Governing power—Disabled ship— 
Salvors’ negligence— Tug and tow belonging to 
same owners.

A  steamship towing another ship is within the mean
ing of the Regulations for Preventing Collisions 
at Sea relating to steamships, and is not by 
reason of her incumbered condition altogether 
absolved from the duty of keeping out of the way 
of a sailing vessel; still allowances should be 
made, under the circumstances of each case, for 
the comparatively disabled condition of the in- 
cumbered steamer, and the duty of additional pre
caution is imposed upon a sailing ship approach
ing a steamer so incumbered.

Where a ship is ordered by the regulations to pursue 
a certain course in relation to another vessel, she 
has a right to presume that that other vessel will 
do her duty, and also observe the regulations; 
hence a sailing ship, approaching a steamship 
towing another ship, has a right to hold on her 
course until there is immediate danger of collision, 
in the expectation that the steamship will observe 
the regulations and keep out of her way.

Where a collision takesptacebetween a tug towing a 
ship and another ship, the question whether the 
tow is liable to make good damage done by the 
negligence of the tug, depends upon the determina
tion of the question whether the“ governing power 
is in the tug or in the tow. I f  the tug is in the 
service of and under the orders of the tow, the toW 
is answerable for the negligence of the tug as fof 
the negligence of a servant; but i f  the tug is, 
although rendering service to the tow, not, under 
the control of the ladter, but is itself the governing 
power, then the tow is not lioMe for the negligence 
of the tug.

Where the master of a steamship, finding another 
steamship belonging to the same owners with her 
engines disabled, undertakes, not in pursuance of 
any specific contract made with the master of the 
disabled ship, but out of his sense of duty to his 
employers and in the hope of obtaining salvage 
reward, to tow the ship home, the towing ship Is 
not under the control of the tow, nor is the govern
ing power in the tow, so as to render the tow re
sponsible for the negligent acts of the tug. Jff°r 
does the fact that both ships belong to the same 
owners render the towed ship responsible for the 
acts of the tug.

T his was a consolidated cause of damage insti
tuted on behalf of the owners of the late ship 
Aracan, and of her master and crew, against the 
steamship American, and against the steamship 
Syria, and against the Union Steamship Company 
(Limited), of Southampton, the owners of those 
steamships intervening. There was also a cross 

cause instituted by the defendants against the 
owners of the Aracan, which was heard at the 
same time and on the same evidence. The allega" 
tions of fact on behalf of both plaintiffs an“  
defendants appear sufficiently from the pleading8 
in the High Court of Admiralty. The plaintiff 8 
petition was as follows :

1. Between 10 p.m. and 11 p.m. on the8th Maroh 1874>
the ship Aracan, of 788 tons register, manned by a ere 
of twenty-four hands all told, whilst on a voyage fr° 
London to Hong Kong with a general cargo, was in 
English Channel off Portland. .

2. The wind at such time was about west-south-we >
a moderate breeze, the tide was about two hours n° 0 ’ 
and of the force of about a knot or a knot and a halt p 
hour, and the weather was fine, and there was moomif!“^  
and the Aracan was close hauled by the wind on * 
starboard tack, and sailing at the rate of about five 
six knots per honr, and heading about south. Her Pror „ 
regulation side-lights were duly exhibited and burni 
brightly, and a good look-out was being kept. . 9

3. A t suoh time a bright light, which proved to y 
masthead light of the above named steam vessel Arnem 
was seen at the distance of several miles from the Aracr(j 
and bearing about four or five points on her starbo 
bow, and some time afterwards the red light ot 
American, and the red light of the above named si* 
vessel Syria, which proved to be in tow of the A rn f i i  ^  
was also seen. The Aracan was kept olose hauled 
the wind on the starboard tack, in the expectation ^  
the American and Syria would take proper measures go 
keeninsr out of the wav of the Aracan. but, insteadkeeping out of the way of the Aracan, but, ins' „
doing, the American, with the Syria in tow, came on 
caused immediate danger of collision ; and although
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helm of the Aracan was put hard aport, the American 
With her port side came into collision with the stem and 
port bow of the Aracan, and slewed the Aracan round 
with her head towards the eastward, and the Syria 
struck the Aracan on her port side, and so much damage 
Was done to the Aracan that she foundered with her 
cargo and certain private effects of her master and crew. 
Her master and crew were saved by getting on board the 
Syria.

4. The said collisions and the losses of the plaintiffs 
Consequent thereon were occasioned by the negligent and 
improper navigation of the American and Syria, or by 
the negligent and improper navigation of the American.

5. The said collisions were not in any way occasioned 
oy any negligence on the part of those on board the 
Aracan.

The defendants’ answer was
1. Shortly before 10.20 p.m. of the 8th March 1874, the 

Screw steamship American, of 1356 tons nett register 
tonnage, propelled by engines of 320 horse power, and 
navigated by Edward George Baynton, her master, and 
a crew of sixty-eight hands, was in the English Channel, 
°ff Portland, which bore north by west, and was distant 
ahout sixteen miles, proceeding on a voyage from the 
Cape of Good Hope to Southampton, laden with a general 
cargo of merchandise, and having in tow the screw steam
ship Syria, of the burthen of 1959 tons gross register, 
Which was disabled in her machinery.

2. The wind at this time was about weBt, the weather 
Was fine but dark, and there was alighthaze on the water, 
fhe tide was flood, of the force of between one and two 
knots an hour, and the American was proceeding under 
?team only, steering east by north half north, and mak
ing about five knots an hour, with the Admiralty regu
lation lights, to wit, two bright white masthead lights 
Placed vertically, about nine feet apart, upon the fore 
toPgallant stay (to indicate that she was towing another 
i®ssel) a green light on the starboard side, and a red 
l!ght on the port side, all of which were duly exhibited 
and burning well and brightly. The Syria also had a 
Bneen light on her starboard side, and a red light on her 
P°rt side, both also duly exhibited, and burning well and 
lig h tly . A  good look out was being kept on board both
ae above named vessels.
o. In  these circumstances, and whilst the American 

thus proceeding, the green Btarboard light of a 
cssel (which afterwards proved to be the Aracan) was 
cen bearing about four and a-half points on the port 

®°W of the American, and at the distance of about three- 
quarters of a mile off. The helm of the American was 
then ported and put hard aport,, but the American hav- 
[hg the Syria in tow, only a slight alteration could be 

ade in her course.
4. The Aracan was cn the starboard tack, and as she 

approached the American, she improperly deviated from 
her course, and ran into and struck her upon the port 
S ei just before the main rigging, and did her eonsider- 
hm damage. The Aracan then fell to starboard of the 
hierican, and the Syria ranged ahead, and shortly after- 
ards the Aracan, with her port side, came into contact 
"h the stern of the Syria.

- ' The master and crew of the Aracan were by meansqc master anu crew ch iub  /itwcwio wcio uaco-ud
y , 6 boats of the Syria, safely got on board the latter 

sseh and conveyed to Southampton.
* * The Aracan, whilst approaching the American,

.0l,e the collision, improperly starboarded her helm. 
Coi,\ The Aracan, prior to the occurrence of the said 

Rlsipn, ¿id not  duly and properly port her helm, 
que + e 8aid collision, and the losses and damages eonse- 
0ll thereupon, were caused by the negligence of those 
tho?°ard Aracan, and by their improper navigation of 

Q^ssel.
blame in regard to the said collision is attribu

t e  6 tose  in charge of the American or Syria, and 
resn1+ collisions are, so far as they are concerned, the 

10 ^evitable accident.
tu th  as herein appears, the defendants deny the 
pê QOf the statements contained in the plaintiffs’

•‘-he pleadings were thereupon concluded.
be f^r ^  a n ' l  16-— The cause came on fo r hearing
rj,, ore S ir R .P h illim ore , assisted by T r in ity  Masters. 
C  a^ e8 ations of fact in  the p la in tiffs ’ pe tition  

e substantia lly proved by the p la in tiffs ’ w it 

nesses. I t  was shown that the Aracan was close 
hauled on the starboard tack, and that she was 
kept on her course, her officers believing that they 
were bound so to keep her and that it  was the 
duty of the steamer to have kept out of the way, 
and that her helm was put hard aport only when 
there was immediate danger of collision. The 
plaintiffs’ witnesses alleged that if the American 
and the Syria had, instead of holding on as they 
did, starboarded on sighting the Aracan, they 
would have gone under the Aracan’s stern.

On behalf of the defendants it  was shown that 
the facts stated in the first two paragraphs of thoir 
answer were true. I t  was further shown that the 
green light of the Aracan was sighted by the look
out of the American at the distance of about three- 
quarters of a mile, and bearing about four and 
a-half points on the port bow of the American. 
This light was at once reported by the look-out; 
at first the look-out got no answer from the officer 
of the watch; the look-out again reported the 
light, and then got no answer. The officer of the 
watch thereupon ordered the helm of the American 
to be pat a-port and then hard-a-port, and the order 
was obeyed, but the American having the Syria 
in tow, answered her helm very slightly. The de
fendants’ witnesses alleged that it  would not have 
been possible, by reason of the difficulty of manag
ing the two vessels together, to have kept out of 
the was of the Aracan by starboarding and going 
under hor stern. I t  was also alleged by them that 
the Aracan did not continue her course, but star
boarded her helm instead of porting and going up 
into the wind as she ought to have done under the 
circumstances. I t  was further alleged that the 
Aracan showed only her green ligh t to the 
American, and that the blow which the Aracan 
struck the American was a blow leading forward 
towards the American’s bow. This last allegation 
was contradicted by the plaintiffs, who called two 
passengers from the American (soldiers returning 
from Ashantee), who swore that they both saw the 
red light of the Aracan shortly before the collision. 
The length of the American was 325ft., the length 
of the Syria 317ft., and the scope of hawser 
between them 540ft., making a total length of 
1182ft

April 17 and 18.— Butt, Q.C., (E. 0. Clarkson 
with him), for the plaintiffs,—First, on the question 
of law, I  submit that i t  was the duty of the 
American, as a steamship, to keep out of the way 
of the Aracan. By the Regulations for Preventing 
Collisions at Sea, A rt, 15, i t  is the duty of a 
steamship to keep out of the way of a sailing ship, 
and by art. 18, a sailing ship meeting a steamship 
must keep her course. If, then, the Aracan kept 
her course, the American was bound to keep out 
of her way, unless there were circumstances w ithin 
art. 19 taking her out of the rules. The question 
then will be, is a steamship towing another to be 
considered as within the scope of the regulations, 
or is a steamship towing another to be taken as in- 
cumbered, and, therefore, an exception to these 
regulations ? [S ir  R. P h illim o r e .— I s there any
authority for the position that a steamer towing 
can, by reason of such towing, avoid her obligation 
to keep out of the way of a steamship ? I  should 
be inclined to hold, until some very good reason 
to the contrary, that such a steamer is no ex
ception to the general rule.] I t  has been so de
cided in several cases since the regulations became 
law :
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The Warrior, 27 L . T . Rep. N . S. 101; L . Rep. 3 Adm.
& Ecc. 553 ; 1 Asp. Mar. Law Cas. 400;

The Emperor, The Zephyr (a );
The Gala, The Zenobia (a).

Before the passing of those rules, certain cases deci
ded that a steamer was to be treated as a vessel with

(a) A D M IR A LT Y  COURT.
June 1, 1864.

T he  Zephyr .
T h is  was a cause of damage instituted by the owners of 
the steam tug Emperor against the brig Zephyr. The 
Emperor was towing a laden brig from Yarmouth to 
Lowestoft. The Zephyr was bound in ballast from Ips
wich to Blyth, and the collision took place off Corton, at 
about 5 p.m., on the 22nd Jan. 1864. The case of the tug 
was that she was steering about S. and by W ., when the 
Zephyr was seen about three-quarters of a mile off 
bearing S. £ W ., and steering N. by E., with her red 
light only visible ; the tug kept her course, when the red 
light of the Zephyr suddenly disappeared, and the latter 
crossed the tug’s bows, showing her green lig h t; she con
tinued her course, when her green light disappeared, and 
she bore about S.W. by W . on the tug’s starboard beam, 
when she bore down right before the wind and ran into 
the tug, striking the tug on her starboard fore sponson ; 
as soon as it was seen that she was so bearing down the 
tug’s engines were stopped, and her helm ported, but 
there was no time to alter her course. The defence of 
the Zephyr was that whilst she was under all plain sail, 
carrying her proper lights, and heading N .E . by E ., the 
tug was made out at some distance, about two points on 
her port bow; neither the tug nor the tow bad any 
lights exhibited ; the Zephyr's helm was ported, but the 
tug did not port, but starboarded, and so brought about 
the collision.

Dr. Deane, Q.C., and D r. Wambey appeared for the 
plaintiffs.

Brett, Q.C., and E. C. Clarkson, for the defendants.
D r. L ushington , addressing the Elder Brethren after 

reading the rules as to lights, said:—Now, gentlemen, if 
ou think that in any degree the absence of lights on 
oard this tug contributed to this collision, there is no 

doubt in point of law, whatever other findings or conclu
sions we may come to, that the tug was to blame. 
Having disposed of that part of the case, I  must next 
request your attention to another part of these Parlia
mentary regulations—for such they are—as to what are 
the rules applicable to these two ships, and respecting 
that there is no doubt also. I t  is the 15th article of the 
Steering and Sailing Rules : “ I f  two ships, one of which 
is a sailing vessel and the other a steamship, are pro
ceeding in such directions as to involve risk of collision, 
the steamship shall keep out of the way of the sailing 
ship.” That brings me at once to the consideration of 
this question. No doubt these two vessels were ap
proaching each other; but were they approaching each 
other in such direction as to involve risk of collision ? 
The learned judge then examined the evidence on 

this point and continued.] I t  will be entirely for 
you, and not for me, to say whether, the tug being two 
points on the Zephyr’s port bow, there was really any 
risk of collision if these vessels had kept their courses, 
because it  is risk of collision alone which renders 
i t  peremptory for the tug to give way. This statement 
as to the position of the two vessels is not contradicted. 
I  know not, as far as relates to the tug, I  need say more, 
because, according to her own account, she intended to 
do nothing, and all she represents herself to have done 
here, was almost at the moment of collision she stopped 
her engines, and her master put his hand upon the tiller 
but had produced no effect, and no measures were 
adopted by her in order to avoid the collision if it  was 
incumbent upon her to adopt them. There is a part of 
these rules which applies to the Zephyr, that is Art. 18 : 
“  Where by the above ruleB, one of two ships is to keep 
out of the way, the other shall keep her course, sub
ject to the qualifications contained in the following 
article.” You see, gentlemen, to a certain extent, at 
least, as far as my knowledge and experience goes, this 
is a new direction, because it  is not that two vessels shall, 
i f  there is risk of collision, both put their helms to port, 
but that if one of two ships is to keep out of the 
way, the other shall keep her course; therefore it  is a

the wind free, but that when she has another ship 
in  tow, she was not free, and that there were some
times occasions when a sailing vessel was bound to 
give way to a steamer towing. But in those cases 
the steamer was the port tack vessel and the sail-

peremptory direction for the\ Zephyr to have kept her 
course unless she falls within the following ru le : “ La 
obeying and constructing these rules, due regard must 
be had to all dangers of navigation, and due regard must 
also be had to any special circumstances which may exist 
in any particular case rendering a departure from the 
above rules necessary in order to avoid immediate 
danger.” I  take i t  that the meaning of that rule is to 
impose the obligation as strictly as possible of obeying 
the 18th rule, as far as is con sistent with not incurring 
immediate danger. You will have to consider in this 
case whether the Zephyr did or did not comply with the 
18th rule. The charge made by the Zephyr as to the tug, 
is that she starboarded her helm. I f  there be any im
probability in the story that the tug starboarded as 
alleged, there appears to me to be an equal improbability 
in the other story that the brig first starboarded ana 
then ported. The point is for you to determine.

The learned judge and the Elder Brethren having re
tired lo r  consultation, upon their return

Dr. L ushington  said : We are all of opinion that the 
tag was solely to blame for this collision.

A D M IR A LT Y  COURT.
July 27, 1865.

T he Zen o b ia .
T his  was a cause instituted by the owners of the ship 
Gala against the barque Zenobia. _ The Gala, a ship ot 
815 ton3, was bound from Dunedin, New Zealand, to 
London, and the Zenobia, a barge of 415 tons, was 
bound from Waterford to Shields. The collision occurrea 
off the South Foreland about 2 p.m. on the 11th Jnne 
1865. The case of the Gala was that she was proceed
ing in tow of the steam tug Warrior about E.N .E  with 
both wind and tide strongly against her, at the rate oi 
about a knot and a half through the w ater; that sue 
was in charge of a duly licensed p ilo t; that there wer 
several vessels in sight, some beating and others running > 
that the Zenobia, which was beating up channel, was 
seen standing towards the Gala on the starboard tac* ; 
that when the Zenobia had approached the Gala withi 
two or three cables’ length, she was about five or si* 
points on the Gala's starboard bow; that if she ha 
continued her course the Zenobia would have passed we 
astern of the Gala, but that instead of doing so, 
Zenobia, when she was within about a cable’s length _*■ 
the Gala, luffed up as if for the purpose of going about o 
the other tack, and then filled again and ran stem onvo* 
the starboard quarter of the Gala, and did her consid® 
able damage. The defence of the Zenobia was that whu 
proceeding lunder topsails, courses, staysails, and V- l 
close-hauled on the starboard tack, headiog north , 8- 
making about five knots an hour, the tide being h° 
and of the force of about three knots, the Gala was ee 
in tow of a steam tug at the distance of bet we 
one and two miles, bearing about W . by N. coming v 
channel, and the Zenobia was kept on her course clo 
hauled to the wind, in the expectation that the steana ̂  
and ship would pass clear under her stern; ^ a t   ̂
steam tug and Gala approached the Zenobia and ins 
of passing under her stern, they proceeded to pass a 
of that vessel, and thereby rendered a collision with . 
Zenobia imminent, whereupon the helm of the Zen 
was put hard-a-starboard and her port main braces w 
let go, and an attempt was made to square the m 
yard of the Zenobia, but before this could be done 
vessels came into contact.

Dr. Deane, Q.C. and Murphy for the plaintiffs.
Brett, Q.C. and E. C. Clarkson fo r  the  defendants.
Dr. L ushington  addressed the Elder Brethren 

follows : Gentlemen,—I t  appears that the steam tug ^ 0 
going up channel with this large ship in tow, an 
barque was close-hauled on the starboard tack, wit . ^ 
head to the north, and the wind was E .N .E  Regft 
the tug, I  apprehend there is no case which relieve 0
from the duty of getting out of the  w ay of the ha ^
under those circumstances. There is no case that
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ing vessel the starboard tack vessel, and hence, 
Under the old rule, i t  was the duty of the steamer 
to keep out of the way. The master of the Aracan 
performed his duty by keeping his course. I f  he

had done otherwise, he would have been to blame 
in case of collision. Secondly, on the tacts i t  is- 
established that the Aracan did not starboard into 
the American. The American did hold on her

aware of, and certainly neither the case of The Cleadon 
(Lush 158; 1 Mar. Law Cas. O. S. 41) which has been 
adverted to, nor that of The Arthur Gordon (Lush 270 : 
1 Mar. Law Cas. O. S. 88), goes to that effect. I t  was 
the duty of the tug then, provided it  was practicable, 
and could be done without danger, to get out of the way 
°f the barque, which was close-hauled; and accordingly 
to my construction of the rules it  was the duty of the 
barque to keep her course, unless there was an impera
tive necessity for her departing from them in order to 
avoid immediate danger. The first question is, did the 
tug do all she ought to do, and could do to avoid the 
collision, and was Bhe in point of fact prevented from 
taking more effectual measures to avoid collision from 
the state of the wind and tide and the smallness of her 
Power, and has she any excuse to set up upon that ground? 
■And, on the other hand, did she do anything which 
Would accelerate the collision and produce greater mis
chief ? As to the tug, I  cannot understand anything but 
that she starboarded at a time which does not appear to 
®e to be of importance in the case. The Zenohia states 
that she came under the starboard helm, and so con
tinued , and did the utmost in her power to avoid the col
lision by going astern of the tug. The Gala asserts that 
Bhe did" not act so, but that when she came a certain 
'fc-y, approaching the Gala, she then ported, whereby 
Bhe stopped her own way, and the consequence was she 
could not go ahead, and tried to go astern.

The learned judge and the Elder Brethren having 
retired for consultation, on their return

Dr. L ushington said: We are all of opinion that the 
Bole blame is to attach upon the tug and the Gala, and 
Rone at all upon the other vessel; and I  must, therefore, 
'bsmiss the suit with costs.

A D M IR A LT Y  COURT.
March 16,1865.

The Da v id  Cannon.
I f i ls  was a cause of collision instituted by the owners of 
‘he tug Great Conquest and of the ship North East against 
he Amerioan ship David Cannon. There was also a cross 

The North East was proceeding in tow of the 
¥reat Conquest for Tuskar, having left the Mersey the 
h&y before the collision. The wind was about N .W ., 
hd their speed about five knots ; the tug and tow had 
heir regulation lights burning, and the tow also carried 

jh g h t on the after side of her funnel as a guide to the 
°rth East in steering. They sighted the David Cannon 

hhning as they Baid, free. They first saw her loom 
hout three points on the tug’s port bow, distant about 
,?hjle ; they then saw her green light and starboarded 
hghtly; they then Baw her red light, and they there- 
P°h put their helms hard-a-port. The David Cannon, 

tu *ae Pontiffs alleged, starboarded and ran into the 
j jA  The tug was sunk, and the North East, coming 
Th b'bbsion with the David Cannon, was damaged, 
out* • av*& Cannon was charged with a want of look
er»  improperly starboarding, and not carrying proper 
Po 1 ‘ The David Cannon was proceeding to Liver- 
i i  N u  wind was, according to the account, 
tap t'v  ’ an^ she was close-hauled on the port 
„ heading N.E., going five knots, her crew keeping a
Dri L ° °k °ut, with her regular lights burning, when the 
Poiuv ^'B^t of the Great Conquest was seen about three 
a rfq, ,on her lee bow, three or four miles distant; then 
Proa u ' oame in view, and when both lights had ap- 
fighf c ̂  ^ le David Cannon within half a mile the green 
°n tE tug also became visible, bearing three points 
tk- starboard bow of the David Cannon, and all 
to remained visible until they had apprdached
c]js ‘‘hm a quarter of a mile and then the green light 
that q?eare<i- Then for the first time it  was ascertained 
Wa8 j 9 tug was towing a ship. Until the green light 
hut WE8*“ David Cannon was kept close to the wind, 
sib]a , en 'he green light disappeared, it not being pos- 
Dai vdn  aT°id the collision by porting, the helm of the 
anfl f t  'j(lnn°n was put hard down to lessen the blow,

y® tug was hailed to put her helm hard down ; but
V °L. I I . ,  N . S.

that the collision immediately occurred, causing damage 
to the David Cannon ; both tug and tow coming into 
collision. The tug and tow were charged with want of 
a good look out, with improperly starboarding their 
helms, with not oarrying their regulation lights duly 
placed and duly burning, with not casting off the towing 
hawser soon enough, and with not keeping out of the 
way of the David Cannon.

D r. Deane, Q.C., appeared for the tug.
Milward, Q.C., and Butt for the North East.
Brett, Q.C., and Cohen for the David Cannon.
Dr. L ushington, in addressing the Elder Brethren, 

said :—Gentlemen, We must first ses by what rule this 
case is to be governed, and whether any exception is 
engrafted upon the generality of that rule, and whethor 
this case falls within the exception. The 15th rule is this : 
“ If  two ships, one of which is a sailing ship and the 
other a steamship, are proceeding in such direction as to 
involve risk of collision, the steamship shall keep out of 
the way of the sailing ship. The rule throws upon 
the steamship the burden of keeping out of the way. 
You will observe here that in one respect the tug entirely 
answers the description, because she is a steam vessel ; 
but you will also observe that there is nothing said about 
the steamer having any vessel in tow. As to the duty of 
the other vessel likely to be in contact the 18th rule 
says, “ Where, by the above rules, one of two ships is to 
keep out of the way, the other shall keep her course, 
subject to the qualifications contained in the following 
article.” I f  we were to take these two classes practically 
to operate together, we should say, of course, the tug 
was to keep out of the way, and that the David Cannon 
was to keep her course. But there are certain exceptions. 
Article 19. “ In  obeying and construing these rules, due 
regard must be had to all dangers of navigation, and due 
regard must also be had to any special circumstances 
which may exist in aoy particular case, rendering a 
departure from the above rules neoessary in order to 
avoid immediate danger.” Undoubtedly exceptions 
might arise under this article, but it  does not appear to 
me, I  must candidly state to you, that any exception 
does arise in this individual case under this rule. I t  
appears to me that the 19th rule was framed for the 
purpose of the protection of a vessel that was required 
to keep her course, and not for any other purpose. I  am 
not clear in my own mind that tbo case of The Arthur 
Gordon and The Indépendance, decided by the Judicial 
Committee, is altogether overruled and got rid of by this 
rule, and I  am also not clear in my own mind at all, 
whether an ancient rule and principle, much known and 
acted upon several times in this court, does not apply, 
viz., that whatever be the rules or regulations whioh 
govern ships generally, yet in cases of immediate danger, 
it  is the duty of every ship to avoid a collision. The 
learned judge having adverted to the case of The Arthur 
Gordon and The Indépendance, said : I t  will be for you to  
consider whether, looking at the oircumstances of this 
oase, there is anything which would induce you to think 
that the Bteamer should not be so strictly confined to the 
words of these regulations ; and also whether the David 
Cannon was not bound to take some steps other and 
different from what she did take. Now there is no doubt 
whatever that the Great Conquest did starboard her helm 
to a certain extent. To what extent she starboarded, 
and whether it  was sufficient to bring about the present 
collision, you will consider, having regard to the plead
ings and evidence. I f  you should oome to the conclusion 
that that starboarding produced the collision, the case 
for the plaintiffs must fail. You will also consider 
whether the not happening to see the two mast-head 
lights of the Great Conquest by those on board the 
David Cannon in any degree operated so as to cauee 
this collision. According to the statement of the David 
Cannon, they saw, three or four miles off, a bright light, 
and they did nothing but follow their cours". They saw 
the red light, then they saw the green light, then all 
three lights, and finally, they lost the green light ; and 
then they Bay at the last moment, in consequence of the 
other vessel porting, they, in order to lessen the blow,

2 A



354 MARITIME LAW CASES.

Pair. Co.] T h e  A m e r ic a n  a n d  T h e  Sy r ia . [P biv. C o.

course and ported, so as to bring about the colli
sion. I f  she had starboarded instead of porting 
there would have been no collision. Thirdly, a great 
part of the damage done to the Aracan was occa
sioned by the Syria coming into collision with her. 
This collision might have been avoided by those on 
board the Syria, and those on board of her are to 
blame for that collision.

Milmard, Q.C. (Gainsford Bruce with him), for 
the defendants.—The defendants do not contend 
that because a steamship is towing, that she is 
not a steamship within the meaning of the rules, 
but the plaintiffs’ contention is, that by the regu
lations a steamer is under the same liability 
whether she is towing or not. No doubt i t  is the 
duty of a steamship to get out of the way of a 
sailing ship, but subject to articles 19 and 20 of 
the .Regulations. Such an interpretation of the 
rules has the effect of making them accord with the 
practice of seamen before the rules came into 
operation, and does not alter the law, and i t  is clear 
that such a case as this ought to be governed by 
the practice of seamen. Before the passing of the 
rule, the law was laid down in The Oleadon (Lush. 
158), where i t  appears that the rule as to a ship’s 
keeping her course is the same as now, and that 
there was no means of knowing that a ship was 
in tow as there were no distinguishing lights, 
and yet the sailing ship was held to blame. [S ir  
R. P h il l im o r e .—In  that case the sailing vessel 
executed a wrong manoeuvre, whilst here the 
plaintiffs allege that they did nothing. The defen
dants say the Aracan starboarded, and i f  they did 
they might come within the decision in theCleadon. 
The plaintiffs do not deny that proposition. Hence 
the main question is, whether they starboarded ?] 
There is this further question, whether the Aracan, 
seeing that the American took no steps to keep out 
of her way, ought not to have adopted some ma
noeuvre to have avoided the American and the 
Syria. In  The Arthur Gordon— The Independence 
(Lush. 270, 277) it  is strongly laid down that a tug 
and tow are exceptions to the rule that a steam
ship must keep out of the way of a sailing ship. 
[S ir  R . P h il l im o b e .—Are there any cases showing 
that the principle applies to a steamship towing 
after the passing of the rules ?] There are cases 
where it  has been held to be a question of whether 
there are special circumstances arising in each 
case:

thinking a collision must actually take place, star
boarded. I t  is said on the other side, that if the David 
Cannon had kept her course, there would have been no 
collision, that if she had ported there would have been a 
greater freedom from collision, but that starboarding as 
she did brought about that calamity whioh actually took 
place. Those are the matters for your consideration.

The Court and Elder Brethren then retired for consul
tation, and upon their return,

Dr. L u s h in g t o n  said : We are of opinion that the 
David Cannon is solely to blame for this collision, on the 
ground that she did not keep her course, as she ought to 
have done. We do not feel that any blame attaches to 
the tug, and, of course, not to the ship. I  wish to add 
a suggestion of the Trinity Masters, though it is not any 
ground of our judgment, bnt that it should be known 
that they deprecate exceedingly the way in which the 
lamps were carried on board the David Cannon, as likely 
to lead to a great deal of mischief and confusion.

Decree accordingly.
[The facts in these cases are taken from the printed 

pleadings and the judgment from the transcript of the 
shorthand writers’ notes as given in the Shipping 
Gazette.—Ed .]

The Warrior, ubi sup.;
The Gala and The Zenobia, sup. ;
The Emperor and The Zephyr, sup.

[S ir  B. P h il l im o r e .—I t  would be a most serious 
thing to lay down that a steamer towing a ship 
was exempt from the liability ordinarily attaching 
to a steamer. In  giving my judgment I  ought to 
be most careful to avoid laying down anything of 
that Bort in general terms, unless I  am convinced 
that such is the true construction of the sailing 
rules. Apart from that question, i t  might be a 
fa ir contention in this case, that there were special 
circumstances in this caserequiring special action.] 
That is my submission. The plaintiffs saw that the 
American was towing up channel, must have judged 
of the enormous length of the tug and tow together, 
and of the difficulty of manoeuvring, and yet took 
no steps to avoid us. In  Huntley v. Palmer (M it
chell’s Maritime Register, Peb. 3, 1871), Black
burn,!., intimates an opinion that a steamer towing 
is not a steamer w ithin the meaning of the Act, 
and is not even under as much control as a sailing 
vessel. The Syria was not sufficiently under con
trol to enable her crew to prevent her coming into 
collision with the Aracan, but the damage done by 
that collision was so slight that it did not contri
bute in any way to the loss of the Aracan.

E. G. Clarkson, in reply.—A  steamship towing 
is within the rules, just as any other steamship, 
and the rules were passed so as to express this 
meaning. The first rule defines a steamship 
within the rules to be any ship under steam; 
Rule 4 defines what lights shall be carried by » 
tug towing; and Rules 15 and 16 define the duty 
of a steamship meeting a sailing vessel. Hence, it 
is clear that the Legislature had in contemplation 
vessels towing others, and they have made no dis
tinction between tugs and other steamers as to 
their duties in relation to sailing ships, and their 
duty is, therefore, to keep out of the way of sailing 
ships. I f  it  should be held that a steamer towing 
need not keep out of the way of a sailing ship close- 
hauled on the starboard tack, then such a steamer 
may force all other ships to give way, whatever the 
circumstances. The cases cited were decided 
before the rules, and hence if  the rules are apph" 
cable the cases do not apply. Art. 15 applies, not 
only when a collision is imminent, but when there 
is risk of collision; whilst A rt. 19 applies to coses 
of immediate danger, and a steamer towing cannot 
claim the protection of A rt. 19 if it has wrongfully 
failed to obey A rt. 15. There was a duty upon 
the Aracan to keep her course, and this she per" 
formed. The American ought to have slackened 
speed on perceiving danger.

S ir  R. P h il l im o r e .—This is an important case 
of collision between two, if not three vessels, that 
is to say, between the ship Aracan, of 780 tons 
register, which came into collision with the screw 
steamship American, which screw steamship was 
towing a disabled screw steamship called theSyrl£ ’ 
and the action is brought in this court by the 
Aracan against both vessels.

The collision took place between ten and eleven 
o’clock at night, on the 8th March in this yea?’ 
off Portland in the English Channel, and tbe 
direction of the wind is variously stated at frojd 
W. to W.S.W. A ll the vessels carried the* 
proper lights, the American carrying two masthea“  
lights, her own masthead lights and that of tn 
Syria, according to the rule, which prescribes tb“ 
a vessel in towing another shall carry such light •
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The parts of the vessels ■which came into 
contact were the port side of the American 
and the stem and port bow of the Aracan, and 
the port side of the Aracan and the starboard 
side of the Syria, according to the statement on 
behalf of the Aracan. According to the statement 
°n behalf of the American, the bowsprit of the 
Aracan came into contact with the engine room 
skylight of the American, and then the stem of the 
Aracan struck the American on the port side just 
before the main rigging, and no doubt that is the 
place where the main blow was struck, “  the port 
side of the Aracan afterwards came into contact 
With the stern of the Syria.”

Now the Aracan was close-hauled on the star
board tack, and she says that Bhe saw the 
American four or five points on her starboard 
bow, that is to say, she saw first of all a 
Masthead light, one only, that of the American, 
four or five miles off, if not more, and four 
°r five points on her starboard bow, and after
wards she saw two red lights, that of the American, 
fhe towing vessel, and that of the Syria, the 
towed vessel; she says that, in expectation that 
the American and Syria would take the proper 
course in keeping out of her way, she, the Aracan, 
executed no manoeuvre at all until just before the 
collision, when she put her helm hard a-port in 
order to avoid the violence of the blow. W ith in  a 
8bort time after the collision, forty minutes I  
*bink, according to the evidence, she foundered 
With her cargo.

The American’s narrative is, that she being 
E very large steam vessel of nearly, I  think, 
WOO tons, and the other, the Syria, being 
Nearly 2000, had towed the Syria, which was en
tirely disabled, owing to an accident which had 
happened to her screw, all the way from Ascension 
Wland, that the towing was a work of considerable 
'hfficulty and anxiety, owing to the Syria being 
Perfectly unmanageable, or at least answering her 
helm with very great difficulty. The American 
sEys that she saw the green light of the Aracan 
Ebout four and a-half points on her port bow, and 
at the distance of three-quarters of a mile, and she 
Escribes the collision to two causes; first of all, 
“hat the Aracan improperly starboarded her helm 
EQd so caused the collision, and secondly, that she 
Qld not, prior to the collision, duly and properly 
Port her helm, as i t  is suggested it  was her duty to

. Now I  w ill take the last objection first, because 
“ Carries a question of law which has undergone 
°hie discussion in  this case.

"he question is, whether a steamer in tow of 
bother is or is not subject to the Regulations for 
reventing Collisions at Sea, which were passed 

jgb.) made binding by the Act of Parliament in

Now, the first article defines what a steam- 
j *P shall be, and i t  says that, “  in the fol- 

rules every steamship which is under 
a 1 at'd not. under steam, is to be considered 
,, f i l in g  ship, and every steamship which is 

er steam, whether under sail or not, is to 
a . pbosidered a ship under steam ; ”  and the 4th 
to ■ e’ bs observed, provides for steamships 
,Yj'Vln£ other vessels, and says that “  steamships 

towing other ships shall carry two bright 
th • Masthead lights vertically in addition to 
otb'r  s'^° bghts, so as to distinguish them from 

er steamships. Each of these masthead lights

shall be of the same construction and character as 
the masthead lights which other steamships are 
required to carry.”  Therefore, a steam vessel 
towing another was in the contemplation of those 
who drew up these rules, and the 15th article 
says : “  That i f  two ships, one of which is a sailing 
ship and the other a steamship, are proceeding in 
such directions as to involve risk of collision, the 
steamship shall keep out of the way of the sailing 
ship.”  The 19th article says that “ in obeying and 
construing these rules, due regard must be had to 
all dangers of navigation, and due regard must 
also be had to any special circumstances which 
may exist in any particular case, rendering a de
parture from the above rules necessary in order to 
avoid immediate danger.”

And the next article, the 20th, is “  that 
nothing in these rules shall exonerate any ship 
or the owner, or master or crew thereof, from 
the consequences of any neglect to carry lights or 
signals, or of any neglect to keep a proper look
out, or of the neglect of any precaution which may 
be required by the ordinary practice of seamen, or 
by the special circumstances of the case.”

Now, first of all, I  am clearly of opinion 
that the effect of these rules is to place a 
steamship towing another vessel in the same cate
gory, speaking generally, as other steamships, 
that is to say, that the fact of her towing another 
vessel does not exempt her from the obligation 
otherwise imposed upon her by these rules. That 
I  think was in substance my decision in the case 
of The Warrior (ubi sup.), which has been referred 
to, and to that decision I  adhere, nor indeed was 
the argument put so high as to dispute that by 
tlie learned counsel for the American in this case. 
I t  was not contended that the mere fact of a steam
ship being in the act of towing another exempted 
her from the mere obligation of these rules, but 
i t  was said and contended with great force that 
the 19th and 20th articles taken together show 
that when there were special circumstances i t  was 
the duty of the vessel, which otherwise ought to 
keep her course, to execute a proper manoeuvre 
herself, and i t  was contended as a matter of fact 
that those special circumstances existed in the 
present case, and that is the first point to be 
determined, whether there were in this case such 
special circumstances as required the close-hauled 
starboard tack vessel not to keep her coarse, but 
to execute some other manoeuvre.

Now I  have conferred with the Elder Brethren of 
theTrinity House upon this, as upon the other points 
of the case, and speaking now of the time when these 
vessels were first seen, that is to say, when the 
American was seen at a distance of from four to 
five miles, or from three to four miles off by those 
on board the Aracan (her mast light was seen, and 
afterwards her red light), speaking first of all of 
that state of things, I  am of opinion that there 
were no special circumstances which rendered i t  
the duty of the Aracan to port her helm or to star
board her helm, but that i t  was her duty, according 
to the provisions of the article, to keep her course. 
I t  is quite true that she must be taken, according 
to the evidence, to have been aware that at that 
distance these two vessels were going somewhere 
in the direction of E.N.E., while she was going in 
the direction of 3.; she must be taken to have 
been aware of that fact, and that the one was in 
tow of the other at the distance, which I  have 

1 mentioned, of from three to four miles ; but i t  was,
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in the judgment of the court, not incumbent on her 
upon that ground to do otherwise than obey the 
rule which required a close-hauled starboard tacked 
vessel to keep her course.

The question, therefore, which really remains to 
be considered in this case, and which is the one 
which has from the first appeared to me of prin
ciple importance is, whether the other averments 
or objections set up in the answer of the American 
be well founded in fact or not, namely, that the 
Aracan did not keep her course, but starboarded 
her helm.

Now that is the question upon which the 
evidence is, as we would expect i t  to be, ex
tremely conflicting, though I  do not think there 
is any reasonable doubt upon which side, when 
carefully examined, the evidence preponderates. 
There is very strong and positive evidence 
given on behalf of those who were on board 
the Aracan that almost at the very time of 
the collision her sails were shaking, and that she 
had continued on her starboard tack. There is 
very strong evidence also that her port side was 
stove in, though it  is true that unfortunately, the 
Aracan herself having perished, the court is de
prived of the information which a distinct inspec
tion of the vessel would otherwise have given upon 
this point. On the other side i t  is contended 
generally that i t  was the starboard side that was 
stove in more than the port side, though the port 
Bide was also injured, and that from the first to 
the last the evidence produced on the part of the 
American is to the effect that her sails were 
“  ramp fu ll,”  as the expression is, and that in fact 
she had starboarded according to the averments in 
the answer, and thereby produced the collision.

Now there are two witnesses in this case on 
whom, in the conflict of evidence, the court thinks 
i t  is justified in placing considerable reliance. 
There were two invalided soldiers on board the 
American, from the Ashantee Coast, who were 
coming home, and who were on deck at the time 
of this collision ; and, though i t  is perfectly true, 
as remarked by the counsel for the American, that 
i f  there were any question of navigation or nautical 
practice or science, their opinion might be very 
little  worth having, that observation does not 
appear to me to have much weight in the present 
instance, when the question is, whether they did 
or did not see the red ligh t of the Aracan before 
the collision. I f  they did see this red light of 
the Aracan, i f  it  was visible to those on board the 
American before the collision, and they did see it, 
then it would be very strong evidence to show 
that the story told by the Aracan was true, and 
that she had not starboarded her helm at the time 
she was alleged by the American to have done so. 
And the court haB considered this question of evi
dence in conference with the Elder Brethren, and 
has arrived at a very clear conviction that there is 
no reason whatever to distrust the statement made 
by those two soldiers. They gave their evidence 
with great clearness and great precision, and 
apparently have no interest whatever in the result 
of this case ; and they appear to me, as indeed they 
did also to the Elder Brethren, to be the witnesses 
of truth in this case.

I  have therefore arrived at the conclusion that 
the evidence preponderates in favour of the aver
ment of the Aracan, that this collision was not 
produced by her starboarding her helm, but that 
she kept her course.

Now, I  must observe also, that the American, 
according to her own statement, only saw the 
green light of the Aracan at -a distance of three- 
quarters of a mile. The Aracan’s green light is 
proved to have been one of the best quality, and 
the night was one upon which i t  would be probable 
that the ligh t would be seen at the distance 
required by the rules, namely, at two miles, cer
tainly at a very considerable further distance than 
that of three-quarters of a mile.

I  therefore arrive at this not unimportant 
conclusion, that if the look-out had been proper, 
the green ligh t of the Aracan would have been 
seen at an earlier time, and it  would have been 
competent to the American to have executed the 
proper manœuvre for getting out of her way ; 
but, more than that, even at the time when 
the green light is said to have been seen the first 
time, namely, at three-quarters of a mile distance, 
it  appears to me, on looking at the evidence, and  
remembering the manner in which it  was given by 
the witnesses, that there was a delay between the 
report of the look-out on board the American and 
the execution of any manœuvre on the part of 
those who had command of the American, which 
contributed to this collision. I  observe that Smith, 
who was stationed forward to look out, says be 
saw a ship’s light, and he reported a light on the 
port bow, and i t  appears there was no answer to 
this first report, though, as he says, very soon 
afterwards he sung out a second time, “  green 
light ”  on the port bow, and was answered “ a" 
right.”  I  think, therefore, that not only was tbi9 
green ligh t not seen in proper time, and thereby 
the proper manœuvre not executed in proper time, 
but even when it  was seen, there Was a culpa ole 
delay between the report of i t  and the execution ot 
a proper manœuvre.

Now, the Elder Brethren are of opinion, and 
this is a point upon which they are more coni' 
petent to judge than I  am, that the proper 
course for the American to have taken w o u ld  
have been to have slackened her speed and star
boarded her helm, and so gone under the stern 
of the Aracan, and they are of opinion that she 
might very well have slackened her speed, going 
five knots, that there was no difficulty in her being 
still under control if  she had slackened her speed, 
and that was the course she ought to have 
pursued.

The accident, therefore, was c e rta in ly  not inévit
able, and might have been avoided i f  the A m e r i c a n  

had taken the proper steps at the proper time.
I  have also considered whether there wer 

any special circumstances which required to 
Aracan, on her part, to execute any manceuvr 
whereby this collision might have been avoide , 
and I  take i t  to be a sound principle of law, w  ̂
cannot be too carefully or uniformly applied 
cases of this description, that the vessel which } 
ordered by the regulations to pursue a cert91 
course, has a righ t to presume up to the 1® , 
moment that the other vessel will do her duty> .8® 
also observe the regulations ; and it is quite o.le 
that i f  the American had done her duty on tn 
occasion, the collision would not have happened-

I  do not, therefore, think it  necessary to inqu1. 
whether, by any possibility, something done on t 
part of the Aracan might or might not ha 
avoided or lessened the evil of the collision, becad.
I  am satisfied that up to the last moment, in ; 
case, she had a right to presume that the Amène
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■would do her duty, and that i f  the American had 
■done her duty there would have been no collision.

Therefore I  pronounce the American alone to 
blame ; I  do not pronounce the /Syria, but I  pro
nounce the American to blame for the collision.

Butt, Q C.—The question of how far the decree 
holding the American to blame throws liability 
Upon the Syria w ill have to be considered, Unless 
the court is prepared to pronounce definitely that 
the Syria is also to blame, either for her own neg- 
hgent acts or as responsible for the acts of her tug, 
t  must ask that the question should be left open, 
ahd should not be mentioned in the decree, so that 
the plaintiffs may be enabled to enforce the decree 
ngainst the Syria, i f  they are entitled by law so to 
do, or that we may have an opportunity cf arguing 
the question.

Milward, Q.C., claimed that the decree should 
dismiss the Syria from the suit, as the court held 
that she was not to blame.

Sir  E. P h il l im o r e .—I  have pronounced the 
American alone to blame, and i f  the legal effect of 
the judgment is to create liability on the part of 
the S y r ia , I  must condemn both ships, but that is 
a Question which w ill have to be argued before I
decide it.

May 5.—The question of the liab ility  of the 
byria to be condemned in the damage done to the 
Aracan came on for argument.
_Butt, Q.C. and E. G. Clarkson for the plaintiffs.
T'Phe collision having been occasioned by the 

efault of those on board the A merican, the ques- 
l0n for decision is, whether a decree is to be made 
gainst the owners of the American and their bail 

.i°ne, or against the owners of that vessel and of 
^he Syria and their bail. The only distinction that 
an be drawn between this case and that of a hired 

jdg towing a ship is, that here both vessels be- 
J g e d  to the same owners, and we submit that 
t?0“  a distinction can have no effect in  law upon 
a 6 birm of the decree. I f  the Syria had engaged 
,, to tow her home, and the tug had damaged 

Aracan, the Syria would have been liable for 
tQat damage. The employment of a ship belonging 

.be  same owners can make no difference in 
i^mciple. In  The Cleadon (Lush. 158), it was held 
,j6at a tug and tow are, for the purpose of consi- 
t0 ’,'rig the manoeuvres they are bound to execute, 
Confi lreated as one vessel, and this decision is 
(I turned in the Arthur Gordon—The Independence 
ag 8m 270, 278). I f  a tug and ton are to be treated 
be °De Vessel  for one purpose, then they ought to 
jjjj treated for all. I f  this were a joint tort, both 
8ani condemned, although belonging to the 
that6 0wners> Even where the negligent act is 
bahl 0ne several co-cwners, the others are 
ag e for the act of the one, who is to be treated 
4 g a8ent of the others: (Moreton v. Hardern 
ga " ~.C.23.) The crew of the American were en- 
*°r th 10 service of towing the Syria, and were 
the 116 Performance of that service the servants of 
ber °Wuers of the Syria, and hence the Syria and 
aots°«ners must be held liable for the negligent 
*  the crew of the American. [S ir It. Philli- 
4 ^ — ^  is important to consider whether the 
®hetTtcan was employed for a towage service. I f  
Thg»^“ 8 a salvor there may be a distinction.] 
the ^ Was aQ employment by which the crew of 
^heir B̂lencatl were engaged out of the scope of 

contract to bring home the Syria. Whether

this employment was in the nature of salvage or 
towage can make no difference, because it  is a 
contract the consideration for which could be re
covered at common law in an action for work and 
labour, and hence the American became for the 
time the servant of the Syria. I f  the governing 
power was in the American, she was still the ser
vant of the Syria, and i f  the governing power was 
in the Syria, the collision must be considered as 
having been occasioned by her direct default. 
Moreover, upon the facts, we submit that the neg
ligence of the officers and crew of the Syria con
tributed to the collision. [S ir  E. P h il l im o b e .— I  
found as a fact, with the assistance of the Trin ity 
Masters, that there was no negligence on the part 
of the Syria herself, apart from the American.]

Milward, Q.O. (Gainsford Bruce with him).— 
The real principle underlying these cases is, that 
where a tug and tow come into collision with 
another ship, through the fault of the tug, the tow 
is liable for the collision only where the governing 
power is in the tow. Where the tow has on board 
a pilot or other person who directs the movements 
of both tug and tow, then the tow is liable for the 
acts of the tug. The duty of a tug towing a ship, 
in ordinary circumstances, is to obey the orders 
of the pilot on board the ship, save only where the 
tug sees that the pilot is taking both the tug and 
tow into obvious danger, and has the means, and 
can consistently with a due observance of the law, 
avoid that danger:

The Duke of Manchester, 2 W . Bob. 477;
The Christina, 6 Notes of Cas. 9; 3 W . Bob. 27;

Moore P. C. C. 379 ;
The Julia, Lush. 224.

The tug is the servant of the tow, and is bound to 
obey the orders of those on board the tow in such 
circumstances. Here, however, there was no con
tract between the parties. This is shown by the 
fact that i f  the American had declined to complete 
her service, there would have been no remedy 
either against her or her crew. The American was 
a salvor, and was not only the motive but also the 
governing power.

Butt, Q.O., in reply.—The pilotage question does 
not affect this case. The only question here is, 
whether the American was the servant or the agent 
of the Syria. Even if  the American was a salvor, 
which I  cannot admit, i t  would make no difference. 
Salvors rendering assistance to a ship,and bringing 
her into collision, would render her liable, as they 
would be her agents to perform the salvage 
service.

Cur. adv. milt.
May 16.—Sir E. P h il l im o r e .—In  this case I  

have already pronounced the steamship American, 
which was towing a disabled steamship the Syria, to 
blame for a collision with the Aracan. The question 
whether the Syria, the towed vessel, was also to 
blame, stood over for consideration. The exact 
point has, I  think, not yet been decided; but the 
principle that two vessels in the relative positions 
of the American and Syria constitute in intend
ment of law, at least so far as cases of collision are 
concerned, one vessel, has been decided; and upon 
reflection, I  think ihis principle carries me a great 
way to a conclusion that the Syria is also to blame.

1 should observe also, that both the American and 
the Syria belonged to the same owners, and that 
both vessels came into collision with the Aracan, 
although the damage inflicted by the Syria was 
extremely trifling.
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In  the case of The Cleadon (ubi sup.) the Privy J 
Council said, the Cleadon being in tow of the steam 
tug i t  is admitted in the case that she and the tow 
must be considered to be one vessel, “  the motive 
power being in the tng, the governing power in 
the vessel that is towed.”

In  the subsequent case of The Arthur Gordon 
(ubi swp.), this judgment was referred to, and i t  was 
Baid : “  Their Lordships never intended to lay down 
in  the case of The Cleadon, that a steamtug in 
charge of a ship must be considered as a free 
steamer,”  but the proposition as to the towing and 
towed vessels forming one vessel in a case of mari
time tort, does not appear to have been questioned.

The decision in the present case is, I  am aware, of 
great consequence to the parties, inasmuch as it  is 
probable, so I  am informed, that the defendants, 
as owners of the American alone, under the ex
emption of limited liability, w ill not be obliged to 
pay the fu ll amount of the damage inflicted on the 
Aracan, and of course, their additional liab ility as 
owners of the Syria, w ill make a great difference in 
this respect. I t  appeared to me at first sight that 
the fact that the towing vessel was a salvor and not 
a hired tug, might make a difference in the appli
cation of thelaw,inasmuch as i t  was contended that 
the governing power was not in the towed but the 
towing vessel; but on reflection, I  th ink this dis
tinction does not affect the case, whether the 
governing power be in the towed vessel, as accord
ing to the judgment just referred to it would 
usually be, or whether it  be in the vessel which was 
by towing performing an act of salvage, in either 
case I  think the two vessels must be considered 
one in the present instance.

I  therefore pronounce the Syria also to blame 
for this collision.

A  decree having been made by the learned judge 
in accordance with the above judgments, the 
owners of the American and the Syria appealed 
therefrom, for the following amongst other rea
sons :

1. Because the evidence proved that the Aracan 
improperly deviated from her course under a star
board helm.

2. Because, even assuming that the Aracan kept 
her course until there was immediate danger of 
collision under the circumstances proved in evi
dence, the Aracan was to blame for neglecting to 
take measures to avoid the collision.

3. Because the 15th article of the Regulations 
for Preventing Collisions at Sea does not apply to 
the circumstances of this case.

4. Because the collision happened without any 
negligence on the part of the American, and w ith
out any negligence on the part of the Syria.

5. Because, under the circumstances proved in 
evidence, the American adopted the proper mea
sures, and did all that could be done by her to 
avoid the collision, and the Syria did all that could 
be done by her to avoid the collision.

6. Because i t  would have been impossible for the 
American and Syria to have slackened speed so as 
to have gone under the stern of the Aracan.

7. Because it  was not proved that those in charge 
of the American, or that those in charge of the 
Syria, had been guilty of any negligence.

The appellants further submitted that the decree 
appealed from ought to be reversed, so far as it  
relates to the Syria, for the following amongst 
other reasons.

1. Because the Syria being towed was under the 
direction of the American, and she ought not in 
law to be rendered liable for the default of those 
on board the American.

2. Because the American and the Syria were, in 
law as well as in  fact, two separate ships and not 
one ship.

3. Because the question whether or not the Syria 
is to blame, must be determined altogether without 
regard to the circumstance that the American and 
Syria belonged to the same owners.

4. Because the Syria did not contribute to the 
loss of the Aracan, and did not cause any damage 
to the respondents.

The reasons submitted by the respondents for 
supporting the decree were as follows :

1. Because i t  was the duty of the Aracan, being 
a sailing ship, to keep her course, and of the 
American and Syria to keep out of her way, and 
the evidence established that the Aracan did keep 
her course until the American and Syria had caused 
immediate danger of collision, when she ported, as 
she was entitled to do, and the evidence established 
that the collision was occasioned by the negligent 
navigation of the American.

2. Because the collisions were occasioned by the 
negligent navigation of the Syria.

3. Because the American having been engaged 
in the service of the Syria at the time of the colli' 
sion, the Syria, and the appellants as her owners, 
were and are liable to the respondents in respect ot
the said collision, even i f  there was no actual neg" 
ligence on the part of those on board the Syrr® 
occasioning or contributing to the collision.

4. Because the decree appealed from is in a°' 
cordance with the evidence, and right in point ot 
law.

July 10, 11, and 14.—Milward, Q.C. and Gain8' 
ford Bruce, for the appellants.—First, upon tb® 
facts, the evidence establishes that the Aracan i® ' 
properly starboarded, that she improperly k&P" 
her course until there was immediate danger 0 
collision, although the circumstances required 0 
deviation from i t ; that the imerican was gal. 
of no negligence, nor was the Syria, and porting 
was the rieht course to adopt under the circu® 
stances, and that i t  was impossible for the America 
to have slackened speed, considering the necessi y 
of keeping her position with regard to the Syria"

Secondly, Art. 15 of the Regulations does b® 
apply to the circumstances of this case. In  Thelna 
pendence (4 L. T. Rep. N. S. 565; 14 Moore P-y- • ‘ 
103; Lush. 270; 1 Mar. Law Cas. O. S. 88) 't  ™ 
laid down that a steamer in tow is not m istress, 
her own motions; she is under the control of ® . 
has to consider the ship to which she is attache^ 
of which it  is for many purposes to be consider 
a part, the motive power being in the steamer,® 
the governing power in the ship towed. ^  
American could not by starboarding have S0^8 j,e 
in time to have avoided the Aracan, nor could ^  
have slackened speed, as she would have broug  ̂
the Syria down upon herself. I t  was the du  ̂
the Aracan, seeing the immense length of the _ 
and tow, and the consequent difficulty 
nceuvring, to have assisted the American in g0 
ing collision by going up into the wind. 4 0£
were special circumstances, taking the case e 
the operation of Art. 15. Although the above ^  
was decided before the Regulations became la ^  
applies equally, because they have not altered- jp 
only formulated the law as i t  stood before. A
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has no right to carry on her coarse to the manifest 
danger of another: (The Mary Bannatyne, Stuart’s 
V ice-Adm, Eep. 353.)

Thirdly, even supposing the American to blame 
for the collision, the Syria is not to blame, either 
ln fact or in law ; in fact, there was no negli
gence, and the only ground upon which the 
Syria could be held liable, would be that she is 
legally responsible for the acts of the American as 
her agent or servant. But the American was not 
the agent or servant of the Syria. She was not 
employed by the master or crew of the Syria, nor 
Was she under their control. In  the United States 
the question has been much considered, and i t  has 
been there held that the responsibility of the tug 
°r tow is to be determined by inquiring which 
f'essel is the principal and which the servant ; if 
the tug has the sole control of the movements of 
both, then she alone is responsible :

The E n e rg y , L . Rep. 3Adm. &Ece. 48 ;
K e n t’s Commentaries, Vol. 3, part v „  sect. 17, par. 8 ;
The N ia g a ra  a n d  The E liz a b e th , Stuart’s Vioe- 

Adm iraltv Rep. (Canada) 308;
S p ro u t v. H e m in g w a y , 14 Pickering (Maas.), 1 ;
The A la b a m a , 1. Benedict, 476;
The E xpress, 1 Blatchford, 365 ;
The H e c to r, 4 Blatchford, 200, affirmed S tu rg is  v. 

B o ye r, 24 Howard Snp. Ct. Rep. 110.
■‘-tere the American had the sole control, and re- 
boived no orders from the Syria, but was both the 
*botive and the governing power. The Gleadon 
l4 L - T. Eep. N. S. 157; 14 Moore P.C.C. 92 ; 

ush, 160; 1 Mar. Law. Cas. O.S. 41) does not 
PPIy to this case, because there it  was shown that 
be tow had the control, and on that ground only 
ere the tug and tow held to be one ship. The 
aster of the American in towing the Syria home, 
as acting partly from what he considered his 
'1,ty to his owners, and partly in order to obtain 

vage from the Syria and her cargo, but in no 
^ense did he act as a servant of the Syria, having 
te j 0n4rac4 an<f being under no obligation to 

bder assistance to that particular ship.
■Buff, Q.C. and E. G. Clarkson, for the

Pondents.—First, there was negligence on the 
jJ. r  of both the American and the Syria, causingthe 
the8 Aracan. There was no negligence on
{.APart of the Aracan. She kept her course, in 
■y b blent of her duty as a sailing vessel. A  sailing 
bn t mee4'nS a steamer must hold on her course 
dev' âst moment' an(f is only entitled to
A r / â 6 r̂om to avoid immediate danger within 
Pel]’ '' °^. t l̂e regblations. The 18th article, com- 
t0 ships to keep their course when another is 
t j0 6 ,ePt out of the way, is to be read in conjunc- 
tty with the 19th article, and the meaning of the 
the ^S e th e r’s t°  impose the obligation of obeying 
rin . h article as far as consistent with not incur- 
Sevo '^biediate danger. This has been decided in 

ebal cases:
W a rr io r , 27 L. T. Rep. N. S. 101; L. Rep. 3 

A " ® .  & Eec. 553; 1 Aap. Mar. Law Cas. 400 ; 
t  e E m p e ro r, The Z e p h y r, see note, a n te , p. 352;
2 ® G a la , The Zenob ia , see n o te , a n te , p. 352 ; 
rp ,e B a z id  C a n n o n , see n o te , a n te , p. 353 ;

T ]jq _ e P e n n s y lv a n ia , 3 B e n ed ic t, 215. 

a v e ^ * 1 a r t ic le  w a s  f r a m e d  f o r  th e  p r o t e c t io n  o f  
h e r k e e p in g  h e r  c o u rs e , a n d  n o t  t o  c o m p e l 
s ta tl 0 d e v ia te  u n d e r  a n y  g iv e n  s e t o f  c i r c u m -  
th e g g 68’ [ S i r  M. Sm it h .— I t  is  e v id e n t  t h a t  u n d e r  
in t o  ,r u ' es> s p e c ia l c i r c u m s ta n c e s  a re  o n ly  to  c o m e  
S a il;*3 ay  w h i l s t  t h e  r u le s  a re  b e in g  o b e y e d .]  A  
t h 6 f 1® v e s s e l is  e n t i t le d  to  h o ld  o n  t i l l  th e  la s t ,  i n  

e xp e c ta t io n  t h a t  t h e  s te a m s h ip  w i l l  a v o id  h e r ,

and special circumstances only arise when i t  is at 
the last moment discovered that there is immediate 
danger of collision; then the sailing ship is en
titled to deviate, but not otherwise. I f  i t  was 
competent for the American and Syria to go under 
the stern of the Aracan, no special circumstances 
arose in this case. The steamships should have 
starboarded. They had to clear only the length 
of the Aracan, whereas she would have had to 
clear the length of the tug, towrope, and the tow, 
aud this Bhe could only have done by going up 
into the wind, being closehauled. The crew of 
the American ought to have seen the lights of the 
Aracan sooner, and then there would have been 
plenty of time to starboard. I f  they could not 
starboard they might have slackened speed, and 
so kept out of the way. The Aracan had the right 
to expect them to keep out of the way. [S ir E. P. 
C o l l ie r .—Primd facie, no doubt; but supposing 
the Aracan saw that the steamer was not keeping 
out of the way.] She had the right to expect that 
some measure would be taken, up to the last 
moment.

Secondly, th e  evidence establishes th a t th e  
Aracan d id  no t, b y  s ta rb o a rd ing  o r o therw ise , 
devia te  fro m  he r course , b u t  th a t  she o n ly  p o rte d  
a t th e  la s t m om ent to  a vo id  im m ed ia te  daDger.

Thirdly, as to the liability of the Syria for the 
acts of the American. The American cases cited 
are reviewed in Parsons on Shipping, vol. 1, p. 534, 
and there shown to be irreconcilable. I f  the 
Syria is not herself to blame for the collision, she 
is responsible for the negligence of the American. 
Conceding that the American was a salvor, her 
services were rendered under an implied contract, 
and whilst performing that contract she was the 
servant of the Syria. I t  might be said that, in the 
case of a derelict ship, the salvor’s act would not 
bind the owners of the derelict, but where a salvage 
service is rendered under an arrangement, whether 
express or implied, made with the master or 
owners of the salved ship, the latter are respon
sible for the acts of the salvors, just as if they had 
employed a steamtug to render ordinary towage 
service. In  this case the liability is even more 
plain, because both the vessels belonged to the 
same owners, and the master and crew of the 
American were the servants of the owners of the 
Syria, and were acting in pursuance of their duty 
towards those owners. The master of the American 
having undertaken to tow the Syria, must neces
sarily have been under the control of the latter 
vessel as te speed, direction, and such orders as 
were necessary to regulate these, and hence the 
“ governing power”  within the meaning of The 
Gleadon (ubi sup.) was in the Syria. But even i f  
the “  governing power ”  was not in the Syria, the 
negligent act of the American was the act of a ser
vant or agent acting within the scope of his em
ployment, and the principal is responsible for that 
act. According to the English decisions, the tug, 
if in fault, ¡3 liable, but the ship is also liable as 
the principal. The tow is liable both for her own 
acts and for those of the tug: (The Unity, Swab. 
102.) [S ir E. P. C o l l ie r .—The Syria wa3 inca
pable of being navigated in this case, and was 
wholly under the control of the American. Does 
not this make a distinction between this case and 
the ordinary English cases of tug and tow P] The 
English law treats tug and tow as one vessel, and 
that creates liability in both. This liability must 
be decided now as the Court of Chancery w ill not



360 MARITIME LAW CASES.

P r iv . Co.] T he A merican and  T he Sy r ia . [P r iv . Co.

decide the collision clause in case of a claim for 
limited liability. The Merchant Shipping Act 
1862, s. 54, gives the right to limitation where the 
injury has been caused by the improper navigation 
of the defendant’s ship. I t  is necessary to decide 
the liability of the Syria, as the amount of 
liab ility  in respect of the American is not enough 
to satisfy the plaintiffs’ claim.

Milward, Q.O., in reply.
July 24.—The judgment of the court was de

livered by Sir R. P. C o l l ie r .—The American and 
the Syria are two large steam vessels belonging 
to tne Union Steam Navigation Company, plying 
between the Cape of Good Hope and London.

The Syria, on her voyage home, became disabled, 
through some damage to her machinery, and 
put in at Ascension Island. The captain of the 
American, also on his voyage home, calling at 
Ascension and finding the Syria disabled, deter
mined to tow her home, and attached her to his 
ship by long hawsers. He entered the British 
Channel with the Syria thus in tow, and was at a 
distance of about sixteen miles off Portland, at 
11 p.m. on the 8th March 1874, when the collision, 
the subject of the suit, occurred. The American 
had two white lights on her foremast, and both 
vessels had the usual red and green ligh ts ; the 
night was moderately clear, the wind west, or 
west-south-west. The American, with the Syria 
in tow, was steering east by nort’n-balf-north, and 
going at the rate of about five knots an hour.

The Aracan was a sailing ship of 788 tons 
register, and was going down the channel on a 
voyage from London to Hong Kong, and was 
boating against the wind.

There were cross suits in the Admiralty Court.
The account of the Aracan is substantially this : 

that she was close hauled by the wind on the 
starboard tack, heading about south, when she saw 
“ the white l ig h t”  (she never saw the two white 
lights) of the American,” at a distance of between 
four or five miles ; that at a distance of two miles 
she made out the red lights of both vessels, and 
understood that one was towing the other; that, 
acting under the 15tb and 18th Admiralty Rules, 
she kept her course, expecting the towing steamer 
to get out of her way by starboarding her helm 
and passing to the stern, until finding a collision 
imminent, she ported her helm as the best mode of 
lessening its force.

The case of the American and Syria is, that 
the captain of the Amtrican saw the green light 
of the Aracan first at a distance of a mile or 
three-quarters of a mile, although a good look
out was kept. That impeded as he was by his 
“ tow,”  he was unable to starboard his helm 
sufficiently to pass to the stern of the Aracan, that 
he could not slacken his pace, because be would 
not have had sufficient steering way, and might 
have run a risk of fouling his tow or the hawsers, 
and that nothing remained to him but to port his 
helm, thereby giving the Aracan “  more room 
that he did this, and that his ship went off one 
point on the port helm ; that the Aracan star
boarded her helm and so caused the collision, 
whereas she ought to have ported it, and either 
turned round on the opposite tack or have passed 
under the stern of the Syria.

The learned judge of the Admiralty Court 
found that the Aracan was in no respect to 
blame, and that the collision was wholly caused 
by the negligent navigation of the American

He appears to have found as a fact that there 
was no negligence on the part of the captain 
or crew of the Syria conducing to the accident ; 
but after hearing further argument on this 
subject, he came to the conclusion that, in point 
of law, the Syria must be pronounced also to 
blame, on the ground that she must be taken to 
have been, in intendment of law, one vessel with 
the American.

The present appeal is from this judgment.
The appellants have much relied on the case 

of the Independence, decided by this Board, 
and reported in 14 Moore’s P.C.C. p. 103, where 
a distinction is pointed out between the situation 
of a steamer unencumbered, and of a steamer 
with a ship in tow. Lord Kingsdown there 
observes : “  A  steamer unencumbered is nearly 
independent of the wind. She can turn out of 
her course, and turn into it  again, with little  
difficulty or inconvenience. She can slacken or 
increase her speed, stop or reverse her engines, 
and can move in one direction or the other with 
the utmost facility. She is therefore with reason, 
considered bound to give way to a sailing vessel 
close hauled, which is less subject to control and 
less manageable. But a steamer with a ship 
tow is in a very different situation. She is not in 
anything like the same degree the mistress of her 
own motions ; she is under the control of, and has 
to consider the ship to which she is attached, and 
of which, as their Lordships observed in the case 
of the Cleadon, she may for many purposes be con
sidered as a part, the motive power being in the 
steamer, and the governing power in the ship 
towed. She cannot, by stopping or reversing her 
engines, at once stop or back the ship which is f°P 
lowing her.”

I t  is true that this case was decided before 
the promulgation of the present Regulations 
for Preventing Collisions at Sea, which in term8 
direct that, where the courses of two vessel 
involve risk of collision, the steamship shall keep 
out of the way of the sailing ship, and that tn 
sailing ship shall keep her course, subject to dn 
regard to dangers of navigation, and to sPe° 'f 
circumstances rendering a^departure from theru 
necessary in  order to avoid immediate danger.

But the rule of navigation, though formulated, ca  ̂
scarcely be said to have been altered by the 
lations, and the distinction taken between t 
relations of an encumbered and an unencumbere 
steamer is manifestly a just one and still »PP1 
cable. I t  does not go the length of absolving 
altogether the encumbered steamer from obedien ̂  
to the rules which apply to all steamers, but 
necessitates allowances being made under the ci 
cumstances of each case for the comparativeiy 
disabled condition of the encumbered steamer, a 
imposes upon the sailing ship approaching her . 
duty of additional caution. I t  may be observ 
that, in 1863, an additional article was Pr.°® 0 
gated, requiring the towing steamer to exhibit 
white lights instead of one, doubtless for the P 
pose of warning all approaching vessels that 8 g 
was encumbered, and not in all respects mistr 
of her movements. .

Their Lordships have given the benefit oi 
these considerations to the American, but 
unable to come to the conclusion that the ]u 
of the Admiralty Court was wrong in pronou 
ing her to blame. They do not think 

■ this they are confirmed by their assessors) c
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her not seeing the green light of the ship until 
the vessels were within a mile or three-quarters 
of a mile of each other, is sufficient to convict her 
of negligence in not keeping a sufficient look-out. 
But they think that to attempt, with the long: mass 
behind her, to cross the bows of the ship was an 
extremely hazardous, and not a necessary ant. 
Their Lordships are of opinion that she might 
have slackened speed, as i t  was her duty to do, 
even if  she could not have starboarded, and that the 
collision might have been avoided.

The American charges the Aracan with starboard
ing ; she denies it. There is much conflicting evi
dence on the subject, and the learned j  udge, w ho had 
the advantage of seeing and hearing the witnesses, 
believes the case of the Aracan. Their Lordships 
though not quite satisfied on this subject, after 
consultation with their nautical assessors, are not 
prepared to reverse this finding.

She saw at a considerable distance, according to 
her account two miles, two large steamers, one tow
ing theother, with a great length of hawser between 
them, and she saw the red lights of both. I t  has been 
contended that, inasmuch as she must or should 
have seen that the leading steamer was not star
boarding but was porting, or, i f  not, keeping on 
her course, that she ought not to have persisted in 
her endeavour to pass before the hows of the 
steamer, but should have ported her helm, stopped 
her course, and tnrned round on the other tack. 
'-'Onsidering, however, that the Aracan might 
reasonably have expected the American to keep 
out of her way, by either starboarding her helm 
?nd slackening her speed, and that if the Aracan 
had stopped with a view to tacking, this very 
Juanoeuvre might have thrown her in the way of 
Jhe American i f  the American had starboarded; 
"heir Lordships are unable to pronounce the Aracan 
"° blame for keeping her course as i t  was her duty 
i°  do, unless departure from it  was necessitated 
M  apecial circumstances to avoid immediate 
danger.

Bor these reasons their Lordships are of opinion 
"hat the American was to blame for the collision.

The question remains whether the Syria, though 
ree from blame in fact, must nevertheless be 
eld to blame by intendment of law. The deci- 

?l°d of the learned judge upon this point appears 
1° be based upon the principle shortly stated by 
r°„rd Kingsdown, in the passage which has been 

cfore cited as that on which The Cleadon (14 
'"■°ore, 97) was decided, viz., that the motive power 
^ 8 in the tug, the governing power in the ship 
owed. The judge of the Admiralty Court applying 
nis principle to the present case, held that the 

^nerienn and the Syria constituted one vessel in 
tendment of law. This is no doubt an accurate

i Presentation of the relations usually subsisting 
thi8 country between the tug and the tow. The 

a?818 in the service of the tow, the tow is answer* 
s 6 f° r  the negligence of her servant, and is for 

tne purposes identified with her. Some American 
j  have been cited which, though differently 

cided, illustrate this principle.
4A * appears that, in the large American rivers 
oj.n lakes, i t  is usual for a tug, which is spoken 
Sm nS a Pcbiin vessel, to take a number of 
8om VesseL  ' n "ow> some alongside of her, 
Bel 6- as,ern- She assigns to each of these ves- 
tbi Piace> and they are under her direc- 
q n- Under these circumstances, the American 

nrts have held that a vessel towed is not liable

for the negligence of the tug, because the “  gover
ning power”  is in the tug, not in her. The master 
of the American appears to have undertaken to tow 
the Syria, under circumstances quite exceptional. 
Their Lordships collect that he determined to take 
home the Syria, partly because he thought i t  his 
duty to his employers, who owned both vessels, 
partly w ith a view to obtain salvage from his 
owners, and the owners of the Syria’s cargo 
(which he succeeded in doing). There is no evi
dence of his having been hired by the captain of 
the Syria, or having acted in any way under the 
captain of the Syria’s control. On the contrary, i t  
would appear that the “  governing power ”  was 
wholly with the American. Under these circum
stances, their Lordships are of opinion that the 
principle on which the Cleadon was decided does 
not apply to this case : that the Syria cannot be 
deemed in intendment of law one vessel with the 
American, or liable for her negligence. Nor do 
they think that the fact of the American and Syria 
belongs to the same owners affecting the question 
whether or not the Syria was to blame.

Their Lordships w ill, therefore, humbly advise 
her Majesty that, in the suit of the owners of the 
Aracan against the owners of the American and 
Syria, the judgment be varied by declaring that 
the American alone was to blame; that in the suit 
of the owners of the American and Syria against 
the Aracan, the judgment be affirmed. There w ill 
be no costs of these appeals.

Judgment varied accordingly.
Solicitor for the appellants, Thomas Cooper.
Solicitor for the respondents, Pritchard and 

Sons.

C O U R T OF C O M M O N  P L E A S .
Reported by E t h e r in g t o n  S m i t h  and J. M. L e l y ,  Eeqre., 

Barristers-at-Law.

June 1, and July 8, 1874.
(Before Lord Coleridge, C.J., M ellor and 

B rett, JJ.)
M avro and another  v . T h e  O cean M ar in e  

I nsurance Company.
Marine insurance—General average as per foreign 

statement—Determination of voyage at an inter
mediate port—Jurisdiction of Consular Court at 
Constantinople to make order for adjustment of 
average.

A policy of insurance on wheat on hoard a certain 
vessel from ~Varna to Marseilles, contained the 
words “ general average as per foreign state
ment.” There was a suing and labouring clause, 
and among other things corn was declared to be 
warranted free from average unless general.

The ship was injured by straining in a storm, and 
was towed into Constantinople when some of the 
wheat was found to be damaged, and the ship 
herself unable to proceed without undergoing 
thorough repair.

The British Supreme Consular Court was applied 
to by petition, and surveyors were appointed, who 
recommended the sale of the damaged portion of 
the cargo, and the transshipment of the rest, and 
an order of the court was made in accordance 
with this recommendation. Subsequently the 
court duly appointed average adjusters, who in
vestigated the various claims, and, they,following 
the decision of the Judge of the Consular Court 
to whom the question was submitted, made up
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the average adjustment according to the law 
of France, and the average adjustment was 
registered and homologated hy a degree of the 
court.

The damage to the wheat was treated as general 
average, and properly so, according to the law of 
France. Upon action brought to recover a general 
average loss.

Held first, that the Consular Court at Constanti
nople, having made the orders, must be taken to 
have had the necessary jurisdiction, (ct)

Secondly, that the voyage was necessarily broken up 
at Constantinople.

Thirdly, that upon the true construction of the policy, 
this was not a particular average loss, but in 
consequence of the voyage being properly broken 
up at Constantinople, brought within the words 
of the policy, a general average as per foreign 
statement.

Harris v. Scaramanga (ante, vol. 1, p. 339; 26 
L. T. Rep. N. S. 697; L. Rep. 7 C. P. 481), 
and Hendricks v. The Australian Insurance 
Company (ante, p. 244; 30 L. T. Rep. N. S. 
419) followed.

T his was a special case stated by an arbitrator 
for the opinion of ihe court. The action was 
brought on a policy of insurance on wheat, and 
advances valued at 9200Z. at and from Varna to 
Marseilles on board the vessel General Chasse.

In  the declaration the plaintiffs sought to recover: 
first, a general average loss ; secondly, a total loss ; 
thirdly, a loss under the suing and labouring clause 
in the policy. The defendants paid into court the 
sum of 110Z., which the plaintiffs denied to be 
sufficient to satisfy their claim.

The policy contained the following provisions :— 
General average as per foreign statement.
And in ease of any loss or misfortune it shall be lawful 

to the insured, their factors, servants, and assigns, to 
sue, labour, and travel for in and about the defence, safe
guard, and recovery of the aforesaid subject—matter of 
this insurance, or any part thereof, without prejudice to 
this insurance.

And it  is declared and agreed that corn, fish, salt, fruit, 
flour, and seed shall be and are warranted free from 
average, unless general, or the ship be stranded.

By the consent of the parties after issued joined,
(a) Although this is a decision to the effect that the 

Consular Court at Constantinople had, for the purposes 
of this case, jurisdiction to make the orders in question, 
i t  cannot be taken as a decision to the effect that the 
British Consular Courts in the Levant have general 
jurisdiction over average adjustments and statements. 
The decision of the Common Pleas decides only that the 
facts laid before them in this particular case are suffi
cient to enable them and to bind them in this case to 
decide that the Consular Court has jurisdiction in suoh 
matters until its decisions are reversed on appeal to the 
proper tribunal. In  effect, the Common Pleas decides 
that it is not for them to investigate the question of 
jurisdiction where that jurisdiction has been exercised by 
custom by a properly constituted court for a consider
able period ; they consider that the Consular Court in 
such a matter is the best judge of its own jurisdiction, 
and (they treat it  in the same category as a foreign 
court, and respect its interpretation of the law adminis- 
terred in it  until that interpretation has been varied or 
reserved by its Court of Appeal. A t the same time, 
there can be no doubt that it  has been the custom of 
the British Consular Courts in the Levant to exercise 
jurisdiction in similar cases, and this custom is in 
unison with that followed by the Consular Courts of all 
nations in the Levant: (See Messina v. Petrococchino, 
ante, vol. 1, p. 294.) This custom has been so useful, 
and the jurisdiction exercised so Balutary in its effects 
that it  is to he hoped that the Court of Appeal would 
oonsider long before deciding that no such jurisdiction 
existed.—E d .

and by the order of Grove, J., on 18th Jan. 1872, 
there was stated for the opinion of the court, the 
following :—

Case.
1. The plaintiffs carryon business as merchants 

and brokers in London and Marseilles, and the de
fendants are an insurance company carrying on 
business in London.

2. In  Sept. 1867, Mr. Sovrono, who was a Greek 
merchant domiciled at Constantinople, and who 
who was desirous of consigning to the plaintiffs at 
Marseilles for sale a cargo of 29,156 kilos of wheat 
belonging to him, chartered the vessel General 
Chassé, which was a British vessel belonging to 
Guiseppe Saliba, a Maltese subjeco, resident at 
Constantinople, to carry the said cargo of wheat 
from Varna to Marseilles, and caused the same to 
be shipped on board the said vessel at Varna on. 
or about the 18th Dec. 1867. Mr. Sovrono also 
made advances to the master of the General Chasse 
amounting to the sum of 149Z. Is. 9d. on account 
of the freight payable under the charter-party. 
The plaintiffs and the said Sovrono were jointly 
interested in the adventure relating to the said 
cargo of wheat.

3. On the 22nd Nov. 1867, the plaintiffs effected 
with the defendants a policy of insurance foi 
1000Z. (a copy of which policy, marked A., is an
nexed hereto, and is to form part of this case). 
This insurance is declared to be “  upon 29,156 
Constantinople kilos wheat, and advances valued 
at 9200Z. general average as per foreign statement 
on the ship General Chassé, at and from Varna to 
Marseilles,”  and i t  is also declared to be warranted 
free from average, unless general.

4. On the 6th Nov. 1867, the General Chassé, w it“  
the said cargo of wheat on board, sailed fro®  
Varna for Marseilles. Very soon after leaving port 
she encountered heavy gales and thick weather, 
which continued for some hours before she came to 
anchor in the Bosphorus, as hereinafter mentioned. 
In  fair weather the vessel would have taken fro® 
four to five days to have made the voyage to the 
Bosphorus.

5. On the 7th Nov., during a heavy gale fro®
the north i t  became necessary, on aecouut of the 
vessel nearing land, that she should carry a press 
of sail in order to prevent her making further lee* 
way. This was accordingly done, and in “onS®j 
quence the vessel laboured very much,and shipP6“  
heavy seas, which carried away the jolly boat, a“ 
other parts of the vessel’s apparel and furnit'ir®' 
I t  was also found necessary to throw overboar 
sundry articles which were on deck, in order to* 
the working of the ship might not be impede’ 
The next day there was a strong gale from t “  ̂  
north, and as the vessel got very near the land 1 
became necessary, for the safety of ship 
cargo, that a still further press of sail should 
carried in order to avoid a leeshore. More can? j 
was accordingly set. This caused the @ene)'̂ s 
Chassé to strain very much, several of the sa 
were split and carried away, and she soon sPrUu5 
a leak ; the leak was, however, kept under 7 
pumping, wheat being constantly pumped up ffl 
the water. , a9

6. On the 24th Nov. the General Chasse 
brought to anchor at Bajuk Limon, in the “  
phorus, and on the following day having b 
taken in tow by a steamtug, which it^was ne° ¿j 
sary to employ by reason of the vessel’s da®8»
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and disabled condition, she was brought to anchor 
at Tophate, in the port of Constantinople.

7. On the 27th Nov. the master of the General 
Cliasse petitioned the Judge of Her Majesty’s 
Supreme Consular Court of Constantinople to 
appoint surveyors to survey the vessel, aDd accord
ingly surveyors were appointed by the court, who, 
on the 28th Nov. 1867, surveyed the vessel in the 
presence of the said Guiseppe Saliba, her owner, 
and Mr. Sovrono, and recommended that the 
Voyage of the vessel should end at Constantinople, 
and that the cargo of wheat should be sold by 
public auction for the benefit of all concerned, 
thereupon the master petitioned the court that an 
order might be made for the immediate sale of the 
cargo by public auction, and this order was made 
on the same day.

8. On the 2nd Dec., Fourtund Jourdain, agent 
of the Assurance Maritimes de Prance, prayed the 
said court for leave to intervene in the proceedings 
on the ground that the cargo was insured in his 
Company. Such leave was accordingly granted to 
nim, and upon his application the sale of the cargo 
Was suspended, and a fresh survey ordered by the 
court.

9. On the 7th Dec., Mr. Henry ¡Lamb petitioned 
tne said court for leave to intervene in the pro
ceedings as agent for the Maltese Underwriters, 
and leave was granted to him on the same day; 
also Mr. Hopper, Lloyd’s agent, addressed a peti
tion to the said court, stating that he approved of 
the steps taken by M. Jourdain, and praying that 
as an agent for Lloyd’s he might attend the fresh 
survey, and his prayer was likewise granted.

10. On the 10th Dec. the fresh survey took 
Place in the presence of the surveyors and Messrs. 
Jourdain and Hopper. I t  was found that about 
°ne fifth part of the cargo of wheat was damaged, 
and it  was recommended by the surveyors that 
the sound portion should be at once transhipped, 
and the damaged portion sold by public auction.

H . The damage which the cargo was found as 
aforesaid to have sustained (so far as could be 
ascertained), had been caused by the General 
f̂lagge having carried a press of sail, and by her 

having consequently strained and shipped heavy 
Seas and sprung a leak under the circumstances 
&bove-mentioned.
^12. After the said survey of the 10th Dec.,

essrs. Sovrono and Hopper petitioned the court 
«order the damaged portion of the cargo to be 
0|d, and the sound portion to be transhipped; 
«d fhe court having made an order in accordance 

, dh such petition, the damaged wheat was sold
public auction, and the undamaged wheat was 

h the beginning of Jan. 1868, transhipped on board 
h Austrian vessel, the Francisca M„ in which it 
Us safely conveyed to Marseilles, its original port 

01 destination.
(j do. There were no public warehouses or docks at 
^ ta n t in o p le  for warehousing wheat. There was

evldence to show what i t  would have cost to 
I t  6 ^ arehoused the wheat in private warehouses. 
0n Was also uncertain whether it  would have taken 
car °r  *'wo months after the discharge of the 
a do have repaired the General Chasse, on 
her?unt t*le difficulty in procuring a proper
ac for the vessel at Constantinople, and also on 
fej,-°Utll' the possibility of bad weather inter- 
sta*11® "dth the repairs. Under these circum- 
t>i(,I10es 'd was considered advisable to tranship

sound wheat as afore-mentioned. I t  was also

considered advisable to sell the damaged wheat, 
because it  could not be transhipped together with 
the sound wheat without damaging the latter, and 
because it  was not worth transhipping separately.

14 The General Chassé was afterwards repaired 
at Constantinople, and on the 21st Deb. she was 
fit to proceed to sea with cargo.

15. On the 3rd March 1868 Mr. Sovrono peti
tioned the court to appoint average adjusters to 
adjust the average in respect of the General 
Chassé and her cargo, and to ascertain the contri
bution due from the parties interested.

16. The court accordingly appointed average 
adjusters. They were sworn by the learned judge 
of the said Supreme Consular Court, and proceeded 
to hold meetings in the building of the court. A t 
these meetings Mr. Sovrono and Messrs. Jourdain 
and Hopper were present, and they or their 
counsel were heard in support of their respective 
claims and contentions, but there was no agent of 
the defendant’s present.

17. During the discussions before the average 
adjusters, the question having arisen as to the law 
by which the average adjustment ought to be 
governed, i t  was submitted to the learned judge 
of the court, who decided that i t  ought to be 
governed by the law of France as being the 
country to which the port of destination of the 
cargo belonged.

18. In  pursuance of this decision the average 
adjusters made up the average adjustment ac
cording to the law of France, and such average 
adjustment was afterwards registered in the court 
and homologated by a decree of the court.

19. The law by which the average adjustment 
ought to have been regulated according to the law 
and usages prevailing at Constantinople, and 
applicable to the General Chassé and her cargo 
under the circumstances of the case, was the law 
of France, and the said average adjustment was 
made up in all respects in conformity with such 
law.

20. Assuming that Her Majesty’s Supreme Con
sular Courtcouldacquire jurisdiction over theafore- 
named matters by the force of custom, there was 
not sufficient evidence of such custom to prove 
that it  had in this matter acquired jurisdiction, 
but the plaintiffs rely on the documente marked 
B, which are contained in the appendix, and are to 
form part of the case, for the purpose of establish
ing that the court had jurisdiction.

21. In  the said average adjustment, the damage 
which the cargo of wheat had sustained, as afore
mentioned, was treated as general average, and the 
sum payable by the defendants under the policy 
sued on, in accordance with the said average 
adjustment, would be 2751. 14s. 6d.

22. The defendants contend that they are not 
liable in respect of any damage to the wheat, and 
they have paid enough money into court to cover 
the plaintiff's claim, in respect of all items con
tained in the said average adjustment with the 
exception of the item representing the damage of 
the wheat.

23. The court is to be at liberty to draw in
ferences of fact.

24. A  copy of the pleadings is hereunto annexed, 
marked C., and is to form part of this case.

25. The question for the opinion of the court is, 
whether the defendants are, or are not, liable as 
aforesaid to pay the plaintiffs a sum not exceeding 
that paid into court. I f  the court should be of
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opinion in the affirmative, judgment is to be 
entered for the plaintiffs for such sum and such 
interest, i f  any, as the court may direct, together 
■with costs, the court being at liberty, i f  i t  should 
th ink proper, to refer the amount for which the 
verdict is to be entered to the decision of A rthur 
Cohen, Esq., Barrister-at-Law, upon such prin
ciples as the court may direct. I f  the court should 
be of opinion in the negative, then judgment is to 
be entered for the defendants with costs.

The following extracts from the Orders in 
Council respecting the administration of justice in 
the Ottoman Empire, dated 30th Nov. 1864, show 
the orders referred to in par. 20 and relied upon 
by the plaintiffs.

6. A ll Her Majesty’s jurisdiction exercisable in the 
Ottoman dominions for the judicial hearing and determi
nation of matters in difference between British subjects 
and foreigners, or for the administration or control of 
the property or persons of British subjects, or for the 
repression or punishment of orimes or offenoes com
mitted by British subjects, or for the maintenance of 
order among British subjects, shall be exercised under 
and according to the provisions of this order, and not 
otherwise.

8. Nothing in this order shall be deemed to deprive 
H er Majesty’s Consular Officers of the right to observe 
and to enforce the observance of any reasonable custom 
obtaining within the Ottoman dominions, or to deprive 
any person of the benefit thereof, exoept where this 
order contains some express and specific provision in
compatible with the observance of such custom.

26. A ll H “r Majesty’s jurisdiction, civil and criminal, 
exercisable in the Ottoman dominions shall, for and 
within the distriot of the Consulate-General of Constanti
nople, be vested exclusively in the Supreme Consular 
Court as its ordinary original jurisdiction.

39. The supreme and every other consular court shall 
be a oourt of law and equity, and (subject to other pro
visions of this order) shall have and may exercise all 
jurisdiction, power, and authority, legal, equitable, or 
other, which any Consul of Her Majesty by custom has 
or may exerciBe in the Ottoman dominions.

41. The Supreme Consular Court shall be a court of 
Vice-Admiralty, and as such shall, for and within the 
Ottoman dominions, and for vessels and persons coming 
within those dominions, have all such jurisdiction as for 
the time being ordinarily belongs to Courts of Vice- 
Admiralty in Her Majesty’s possessions abroad.

On this case the plaintiffs’ points were first, 
that the loss was a loss by the perils insured 
against in the policy ; secondly, that the average 
adjustment was a “  foreign statement”  within the 
meaning of the clause in  the policy, and was con
sequently binding and conclusive against the 
defendants as to the matters therein treated as 
general average; thirdly, that the loss in question 
was properly treated as a general average loss; 
fourthly, that the Supreme Consular Court is a 
court of competent jurisdiction, and that the 
decision of that court as to the law by which the 
average adjustment ought to be governed is bind
ing ; fifth ly, that the homologation of the said ad
justment by a decree of the Consular Court renders 
the adjustment binding on the defendants as a 
decree of a court of competent jurisdiction; sixthly, 
that the ship’s port of destination for the discharge 
of the cargo being Marseilles, the defendants are 
bound to indemnify the plaintiffs against any loss 
which is a general average loss according to the 
law of Trance.

The defendants’ points were first, that the 
plaintiffs were not shown to have been bound to 
contribute in general average under the adjust
ment; secondly, that the adjustment under the c ir
cumstances was not such an adjustment as was con
templated by the policy ; thirdly, that the voyage

[C. P.
was not shown to have been necessarily broken up 
at Constantinople and that the general average 
should have been settled upon the arrival in safety 
cf ship and goods by adjusters conversant with 
the law and custom of the port of destination; 
fourthly, that the Supreme Consular Court had no 
jurisdiction over the settlement of the general 
average or the matters referred to in the case, and 
had no power to register the adjustment; fifthly, 
that the damage to cargo was a particular 
average loss from which the defendants are 
exempted by the terms of the policy ; sixthly, that 
the defendants have paid into court sufficient to 
cover all that the plaintiffs have had to pay by 
way of contribution in  general average, and are 
not further liable ; seventhly, that the damage to 
the wheat by sea water was particular average 
according to English law from which the defen
dants are exempted by the terms of the policy, 
and that what took place at Constantinople did 
not extend their liability.

Watkin Williams, Q C. (McLeod with him), for 
the plaintiffs.—The question is, where are you 
to state the average ? here the adventure was 
abandoned at Constantinople; there was an agree
ment to that being done, the cargo and ship parted 
company, then i t  became necessary to state the 
average ; and it  was properly stated at Constanti
nople? Now the rule is, that the place at which 
general average shall be adjusted is the place 
of the ship’s destination or of the delivery of 
her cargo, and then the law by which i t  is to be 
adjusted is the law of that place, see Simonds v. 
White (2 B. & C. 805). Bub where the voyage is 
terminated at an intermediate place, i t  would seem 
that that is the place at which the adjustment 
should be made. In  Fletcher v. Alexander (3 
Mar. Law Cas. O. S. 69; 18 L. T. Rep. N. S. 
432; L. Rep. 3 C. P. 375), Bovill, C.J., says: 
“  In  this case, the adventure being in pro- 
gress, the vessel, in consequence of the damage 
she had sustained, put back to Liverpool. The 
ship might have been repaired, and might have 
prosecuted her voyage and completed the ad venture. 
. . . The ship was otherwise employed and the 
voyage was broken up at Liverpool; Liverpool» 
therefore, was the place at which the average com 
tribution was to be adjusted; the adjustment must 
be according to the law of England; and it seem8 
to me that the value must be determined at Liver- 
pool.”  The shipowners and freighters had a right 
to terminate the voyage at Constantinople under 
the circumstances, and the owner was not bound 
to repair. Worms v. Story (11 Ex. 427) show 
that there is no obligation to repair, but i f  th 
owner elects to repair, he must do so properly» 
and must no go on with the ship in an unsea' 
worthy state, This was a judgment of Parke, &■’ 
and is approved by Willes,J.,in Blasco v. Fletch® 
(1 Mar. Law Cas. O. S. 380; 9 L. T. Rep. N- »’ 
169; 14 C. B., N. S., 148), and in Be Guadra v- 
Swan (16 C. B., N. S., 772). Here there was 
an agreement of all the persons who had a rig 
to be consulted. [B rett, J.—The rule is that * 
owner is only not bound to repair i f  the damafi-, 
is so great that it  cannot reasonably be repaire -J 
He cited further . .

Dickenson v. Jardine, 3 Mar. Law Cas. O. S. 1 ’
L. Eep. 3C. P. 639; r j ,

Harris v. Scaramanga, ante, vol. 1, p. 339; 2b •*■»• 
Rep. N. S. 697; L. Rep. 7 C. P.481; „  , ntf,

Hendriks v. The Australian Insurance Comp 
ante, p. 244 ; 30 L. T. Rep. N. S. 419.

M avro  a n d  ano ther  v .  T h e  O cean M a r in e  I nsurance  C o u p a n t .
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And on the pointas to jurisdiction,3fesst‘ra«jv.Pe/ro- 
cocchino (ante, vol. 1, p. 298; L. Rep. 4 P. C. 144), 
and read the Orders in Council of Nov. 30,1864.

Butt, Q C., and J. G. Matthew, contra.— There is 
nothing in the case to show that the average ad
justment was properly made at Constantinople. 
Why was the adventure terminated there ? I t  is 
Said that a captain is not bound to repair his ship, 
a proposition founded on a dictum of Parke, B., in 
Worms v.Storey (ubisup.). But it cannot possibly be 
that such a general rule as that was intended. [Lord 
Coleridge, C,J.: I t  must mean, “  not absolutely 
under all conceivable circumstances ” ]. The con
sent of the shioowners and the shippers is not 
sufficient. [B rett, J .: The advice of the surveyor 
was to sell the damaged portion, and tranship the 
remainder, and the court ordered it  to be done. I f  
the Captain had sent on the cargo, there is 
authority that the adjustment should have been 
made at Marseilles.—M ellor, J . : You put the 
order of the court no higher than a private agree
ment]. The jurisdiction of the court is exercisable 
by custom only, and the orders in  council only 
confirm it. In  the case there is no finding as to 
the custom. [B rett, J .: The Consular Court is 
made a court of vice-admiralty]. Yes, but a 
vice-admirahy court has no power to order 
transhipment. In  Power v. Whitmore (4 M. & S. 
141), Lord Ellenborough says : “  Although by the 
comity which is paid by us to the judgment of 
other courts abroad of competent jurisdiction, we 
give a fu ll and binding effect to such judgment, 
as far as they profess to bind the persons and 
Property immediately before them in judgment, 
and to which their adjudications properly relate, 
Jet we feel that we should carry that principle of 
comity further than reasonably ought to be done, 
° r ever hitherto has in practice been done, if we 
should draw from the recital of facts and usages 
Which are contained in those judgments, general 
evidence of the existence of those facts and usages, 
ana allow them to be available for all causes and 
Purposes, and consider them as applicable to, and 
obligatory upon other persons than the immediate 
Parties to those judgments in which the recitals 
occur.”  On the next question, as to the words of 
the contract, Harris v. Scaramanga (ubi sup.) is 
m>t applicable. Here we have paid the owner of 
the cargo all that the owner of the cargo was 
Ordered to pay under the average adjustment at 
Constantinople; and what he is seeking to re
cover from us is that which, beyond all doubt, 
hut for these words, “  as per foreign statement,”  
Would be a particular average loss. What, then, 
rs the real meaning of those words ? I t  must be 
mat the underwriters indemnify the asured 
againtt any loss he incurs by reason of a foreign 
°ustom. Then the words “ warranted free from 
average unless general,”  must be taken to mean 
. unless general by English law,”  and by English 
law the damaged wheat would not be general 
average. [Lord Coleridge, C. J.—Does he not 
agree to pay general average according to foreign 
aWp] Ho; whatever is general average, that is to 

®ay, by English law, shall be paid in accordance 
ith  any foreign custom to be introduced in 

gating it. [B rett, J.—How do you get over the 
nineteenth paragraph? The adjustment was made 
h all respects the same as it  would have been 
" Marseilles ]  That is not clearly so, for there 

of?*ld have been a great difference in the expenses 
stating the average.

Watkin Williams, QC., in reply.—There may- 
have been various considerations as to the details 
in the place where the average was stated, but the 
law was the same in  Constantinople as at Mar
seilles. Then as to the termination of the voyage : 
I t  did terminate at Constantinople, with the con
sent of all parties, as found in the case; and the 
only question is, has there been a general average 
statement binding upon the people concerned, 
independently altogether of the policy ? I f  there 
has, then the underwriters m ust. pay upon the 
footing of it.

Cur. adv. vult.
July 8.—The judgment of the court was 

delivered by Lord Coleridge, C.J.—This was an 
action on a policy of insurance on a cargo of 
wheat.

The ship, being disabled and some of the cargo 
damaged, put into Constantinople. Proceed
ings were taken in the Consular Court there-, 
the result of which was that by the order of the 
court the damaged portion was sold and the sound 
portion transhipped. The entire cargo belonged 
to the plaintiff, an adjustment of average was by 
order of the Consular Court made at Constanti
nople; in  which the average adjuster treated the 
damage to the wheat as general average. The 
policy contained the words, “  General average as 
per foreign statement,”  and “  free from average 
unless general.”  The defendants have paid into 
court sufficient to cover the plaintiffs’ claim on 
all the items of the average adjustment except 
the item of damage to the wheat. This item they 
deny their liability to pay.

They relied mainly upon three points: First, 
that the Consular Court at Constantinople had 
no jurisdiction to make the orders which were 
made in this case; secondly, that the voyage 
was not necessarily broken up at Constanti
nople, and that the average should have been 
adjusted by an adjuster at Marseilles upon the 
arrival of the ship and goods in safety there; 
thirdly, that the words “ free from average 
unless general,”  were intended expressly to exclude 
such an item as the one in dispute, which, by the 
law of England, would not be a general average 
loss at all. By the twenty-third paragraph of the 
case the court is to draw inferences of fact, and this 
enables us easily, and, as we think, satisfactorily 
to dispose of the first two points in the case.

We are clearly of opinion upon the facts stated in 
the case that the court at Constantinople mast be 
taken to have had jurisdiction to make the orders 
which it  did, and which were acquiesced in  at the 
time.

We are also clearly of opinion upon the facts 
found in the case that it  must be taken that 
the voyage was necessarily broken up at Con
stantinople. Some reliance was placed in argu
ment upon the fact that the law of Marseilles, in 
the port of ultimate destination, was the same on 
the subject of general average as the law of 
Constantinople. But this fact alone would not be 
conclusive on the subject, and we notice i t  only 
to show that we have not overlooked it.

There remains only the question upon the 
tru 1 construction of the policy, and with respect 
to this the cases of Harris v. Scaramanga (ante, 
vol. 1, p. 339; 26 L. T. Rep. N. S. 697; L. Rep. 
7 C. P. 481), and Hendriks v. The Australian In 
surance Company (ante, p. 244; 30 L. T. ReP-
N. S. 419), appears to us to be undistinguish
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able. The latter case was very recently argued 
before us, and we adhere to the opinion we then 
expressed.

We think therefore that there should be judg
ment for the plaintiffs.

Attorney for plaintiffs, W. Nash.
Attorneys for defendants, Walton, Bulb, and 

Walton.

C O U R T OP A D M IR A L T Y .
Reported by J. P. A s p i n a h ,  Esq., Barrister-at-Law.

May 5 and 14,1874.
T h e  D ia n a .

Salvage—Practice—Collision—Bight of party to 
blame to intervene in salvage suit—Conduct of 
suit—Bail—Costs.

Where a ship has been found to blame in a cause 
of collision, and a cause of salvage has been 
instituted against the other (the injured) ship, the 
owners of the ship found to blame have a right to 
intervene in the salvage cause to protect their 
own interest; and i f  they choose to put in bail to 
answer the claim of the salvors in lieu of the bail 
given by the owners of the injured vessel, the 
Nigh Court of Admiralty will give'them, the con
duct of the defence of the salvage suit; under 
such circumstances the owners of the injured 
vessel are entitled to have their bail released, 
and to be paid their costs up to the time when 
the new bail is put in.

T h is  was a cause of salvage instituted by salvors 
against the German brig Diana. The Diana had 
been injured in collision by the American ship 
Kendrick Fish,and in a cause of collision instituted 
by the former against the latter vessel, the 
Kendrick Fish had been held alone to blame, and 
her owners consequently became liable to pay the 
salvage expenses incurred by the Diana.

May 5.—The case now came before the court, 
upon motion by the owners of the Kendrick Fish 
for leave to appear in and to defend the salvage 
cause against the Diana.

Butt, Q.C., for the owners of the Kendrick Fish, 
in  support of the motion, contended, that as the 
interests of their clients alone were concerned 
they had a right to appear.

W. G. F. Phillimore, for the owners of the 
Diana opposed the motion.—The owners of the 
Diana are primarily responsible to the salvors, and 
moreover they are responsible to their bail for the 
conduct of the cause; the witnesses are all in the 
hands of the Diana’s owners, and, according to the 
practice of the court, the conduct of the suit is 
invariably left in the hands of the owners of the 
salved ship. Under any circumstances the owners 
of.the Diana ought to be paid the costs they 
have incurred in the salvage suit up to the present 
time. They have prepared their answer, and are 
about to file it.

Butt, Q.C. in reply.
Sir It. P h illim o r e .—The owners of the Kendrick 

Fish are entitled to appear i f  they th ink fit to 
protect their own interests. W ith regard to the 
owners of the Diana, they are entitled to all their 
costs of the salvage suit up to the present time, 
and they may file their answer, but after that the 
question of costs must be left an open question to 
be decided by the court hereafter. The Kendrick 
Fish may appear, and if the Diana incurs un

necessary costs she w ill do so on her own respon
sibility.

May 14.—Butt, Q.C., moved on behalf of the 
owners of the Kendrick Fish, for the appointment 
of a day for the examination of witnesses.

Dr. Deane, Q.C., and IV. G. F. Phillimore, for 
the owners of the Diana opposed (beginning by 
arrangement).—I t  is contrary to the practice of 
the court for the vessel, from whom the ultimate 
recovery w ill be had, to conduct the suit, and if  
the application is granted the effect w ill be to place 
the conduct of this cause in the hands of the 
owners of the Kendrick Fish. Having the conduct 
of the suit may give him opportunities of framing 
the examination of our witnesses, who w ill be 
theirs also, so as to affect the question of the 
amount of damage done in the collision, and so 
influence the inquiry before the Registrar and 
Merchants. They may be at liberty to intervene, 
but they should not be allowed to conduct the 
cause. Bail was put in for the owners of the 
Diana, and that bail is entitled to the protection of 
the owners of the Diana. [S ir R. Ph illim o r e .—  
Apart from the question of practice it  is obvious 
that the Kendrick Fish is the more interested, as 
she w ill have to pay.] The Diana is primarily 
liable, and w ill have to pay in  the first instance. 
I f  the salvage suit had been tried first, the Diana 
alone could have defended. In  probate suits the 
residuary legatee cannot take the conduct of a suit 
out of the hands of the executors, although he is 
the most interested. What priv ity is there between 
the bail,and theKendrickFish? [S irR  P h illim o r e . 
—Suppose the owners of the Kendrick Fish give 
bail Pj Then she must at the same time pay all the 
costs hitherto incurred by the Diana. This w ill be 
the first case in which a salved vessel has not been 
allowed to conduct her own suit. [S ir R. P h il l i
more.—The effect w ill be that the parties most 
interested in the result w ill conduct the suit.] 
No offer has hitherto been made to release the bail- 
[S ir R. P h illim o r e .—I  might make it  a condition 
that the bail should be released.]

Butt, Q.C., for the Kendrick Fish.—As an inter
vener I  am entitled to examine witnesses, and ask 
for the appointment of a day for that purpose- 
[S ir R. P h illim o r e .—The Registrar tells me that 
according to the practice of the court an intervener 
may examine witnesses.] That is all I  claim- 
[S ir R. P h illim o r e .—Suppose you have the car- 
riage of the suit w ill you put in bail P] The owners 
of the Kendrick Fish have already put in bail to 
answer the damage, and that includes salvage.

W.G.F.Phillimore.—We are p r im a r ily  in te rested
in examining our crew, to make the salvage as 
small as possible. We shall have to pay the salvage 
in the first instance, and shall not recover it for 
some time, and then shall have to run the risk of 
the bail of the Kendrick Fish not being solvent.

E. C. Clarkson for the salvors.—Why should not 
the usual course be followed ? I t  is doubtfn1 
whether an intervener can file an answer, and there 
is now a motion before the court to compel them 
to do it, and that motion I  now press. They now 
ask to examine witnesses before filing an answer» 
and to this we object. [Butt, Q.C.—We have 
made a tender, and as soon as that is aceepte 
or rejected we w ill file an answer.] Under 
any circumstances we object to the rele»s.® 
of the Diana’s bail. I t  is our only security in tm 
suit, and we shall not consent to release it  unleS 
we get equally good security.
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Sir R. P h illim o h e .—I  am of opinion that the 
Kendrick Fish must ultimately pay all the costs 
(after taxation by the Registrar) incurred by the 
Diana before the order enabling the Kendrick 
Fish to intervene, but the question is not now 
before me ; all I  have to consider now is whether 
the interveners are entitled to examine witnesses. 
I  shall grant the interveners’ motion, but I  think 
that they ought to be substituted altogether for 
the Diana.

E. C. Glarkson.—I  have no objection i f  they give 
proper security.

Dr. Deane, Q.C.—I  expressly apply for therelease 
of the Diana’s bail.

E. 0. Clarkson, T assent thereto, on bail being 
£fiven by the Kendrick Fish.

Butt, Q.C.— We w ill put in bail.
Sir R. P h illim o r e .—Then I  shall order the 

Diana’s bail to be discharged on the owners of the 
Kendrick Fish putting in bail ir. the salvage suit. 
I  shall grant Mr. Clarkson’s motion, as to the 
filing of the answer, but subject to question of 
tender. The interveners must file their answer 
as soon as the salvors have accepted or rejected 
the tender.

Solicitors for the salvors, Loveless and Co.
Solicitors for the Diana, Fielder and Sumner.
Solicitors for the Kendrick Fish, Pritchard and 

Eons.

Feb. 18, May 5, June 19, 20, and 22; July 14 
and 22, 1874.

T he K athleen .

Salvage—Derelict—Shipowner’s lien for freight— 
Loss of right to carry on cargo—Sale by order 
of court—Misconduct of salvors—Dispossessing 
original salvors—Bight of recovery—Rival sal
vors—Pleading—Adoption of allegations of mis
conduct in answer—Cross-examination—Practice, 

•rhere a ship and cargo are brought into port by 
salvors, and a suit is instituted in the High Court 
of Admiralty to recover salvage reward, that court 
'will, on the application of the salvors, acting with 
the assent of the owners of the cargo, order a sale 
of the cargo to prevent deterioration from damage 
done, although the shipowner, desirous of carrying 
on the cargo so as to earn freight, opposes the sale, 
and offers to give substantial bail for both ship 
and cargo ; but such sale will be ordered subject 

oil questions of right to freight, 
o'here a ship, injured by collision without fault of 

her master and crew, is abandoned bp them, 
®nd is afterwards taken possession of and 
brought in safety into port by salvors, who 
‘institute a suit against ship and cargo, the 
shipowner, having by the abandonment put an 
ond to his contract of carriage, loses all claim 
to have the cargo put into his possession to 
enable him to carry it on and so earn his 
freight, and all claim to be paid fu ll freight out of 
the proceeds of the cargo, i f  sold by order of the 
c°urt. Nor can the shipowner have any claimfor 
Pro rata freight unless there be a new contract 
express or implied to pay the same, and i f  the 
shipowner refuses to consent to a sale of the cargo 
bV the court when applied for by the salvors and 
owner of cargo, unless he be paid fu ll freight, no 

contract can be implied.
"ere in a cause of salvage against a derelict ship 
rival salvors institute separate causes and file

[ A d m .

separate petitions, alleging misconduct against one 
another, the Court of Admiralty will not allow 
the defendants, in their answer to the petition of 
one set of salvors, to plead that in the petition of 
the other set there are allegations of miscon
duct, and that they, for the purpose of the cause, 
and not otherwise, adopt these allegations; they 
must either make the allegations of misconduct as 
their own statements, or omit them.

Where rival salvors file separate petitions, alleging 
misconduct against each other, and the defendants 
in their separate answers repeal the charges of 
misconduct made by each salvor against the other, 
so that the answers are contradictory, the defen
dants will not be allowed, on the hearing of both 
causes at the same time, to cross-examine one set 
of salvors to show that they, and not the other set, 
have been guilty of misconduct.

I f  first salvors lawfully in possession of a derelict 
ship are wrongf ully and violently dispossessed by 
second salvors, who succeed in bringing the ship 
into safety, the second salvors will receive no 
benefit from the service they may render, but the 
ivhole reward will go to the benefit of the original 
salvors.

T hese were causes of salvage instituted by various 
parties against the barque Kathleen, her cargo and 
freight. On 27th Jan. 1874, a cause of salvage 
was instituted on behalf of the owners and master 
and crew of the steam tug Palmerston; in this 
suit appearances were separately entered by the 
owners of the Kathleen and by the owners of her 
cargo. On 30th Jan., the judge having heard the 
proctors for the plaintiffs and for the owners of 
cargo, ordered a commission of unlivery, and that 
the vessel should be removed to a place of greater 
safety. On 2nd Feb. a cause of salvage (No. 6733) 
was instituted on behalf of the owners, masters, 
and crews of certain English luggers, the William 
and Mary, the Ocean Banger, the Mary Ann, the 
Four Sisters, the Sarah Elizabeth, the Black Bess, 
and the Stornaway, against the Kathleen, her 
cargo and fre igh t; and in this cause also appear
ances were separately entered on behalf of the 
respective owners of ship and cargo. On 3rd 
Feb. another cause (No. 6740) was entered on 
behalf of the owners, master, and crew of the 
Palmerston, and to this also separate appearances 
were entered; this cause was entered on account 
of some mistake in the prascipe in the first men
tioned cause, and on 9th Feb. notice was given 
that that cause would be no further proceeded 
with. On the same day (9th Feb.) the plaintiffs 
(in cause No. 6733) applied to the court with the 
consent and at the request of the owners of cargo 
for a sale of the cargo, and an order for its sale 
was made; this order was applied for and obtained 
without notice to the owner of the Kathleen. On 
13th Feb. the proctors for the owners of the 
Kathleen entered a caveat against the payment of 
any sum out of the proceeds of the sale of the ship 
aud cargo, or either, when brought into court, and 
against release of the cargo.

Feb. 18.—The case came before the court on the 
following notice of motion :

I ,  W illiam Flux, solicitor for the defendants, the 
owners of the Kathleen, in this cause, give notioe that 
we shall by counsel on the 18th Feb. 1874, move the 
judge in coart to order that the order made therein on 
the 9th Feb. 1874, for the sale of the cargo of the said 
vessel, shall be set aside, or the sale therein directed to 
be suspended, until the payment into court of a sum 
equal to the gross freight of such cargo, or why the said
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defendants on giving bail to the value thereof, shonld 
not be allowed to carry the same forward to its destina
tion in order to earn the freight, or to order that if  the 
said order f 6r sale is allowed to stand, the said defen
dants shall be paid the amount of the said freight out of 
the proceeds of the said sale, and that the plaintiffs pay 
to the said defendants the costs of this motion, on the 
ground that the said order for sale was obtained by the 
plaintiffs without any notice to the said defendants.

From affidavits filed i t  appeared that the com
mission of sale was, as is usual, put into the 
Marshal’s hands for execution, and he sent down 
a competent person to examine the cargo, who 
recommended that i t  should be removed to London 
as i t  could there be more easily dried and would 
then be more likely to realise a better price. 
From an affidavit filed by the agent of the owners 
of the Kathleen, i t  appeared that the Kathleen had 
been seriously damaged by collision before the 
alleged salvage services, and had been abandoned 
by her master and crew ; the cargo was cotton, and 
had been shipped at Charleston, U. S., for 
Bremen, at a freight of 22001.; and the owners 
claimed to be entitled to carry the cargo on 
from Dover, where the ship and cargo then were, 
to Bremen, so as to earn the fre ight; they objected 
to the cargo being brought to London for sale, on 
the ground that the expense of so doing would 
exceed the expense of taking the cargo to 
Bremen ; they were desirous of forwarding it  to 
Bremen as soon as i t  was discharged from the 
Kathleen and offered bail in respect of i t  to the 
salvors. From affidavits filed on behalf of the 
owners of cargo i t  appeared that some parts of 
the cotton were wetted and other parts saturated 
with salt water, and that the iron bands round the 
bales were rusting and damaging the cotton; that 
the cotton was daily deteriorating in consequence 
of its wetted condition, and if carried to Bremen 
i t  would lose much in value, and be scarcely 
marketable, whereas if  taken to London i t  would 
get there in a day or two by rail and be sold at 
once, thus giving the purchasers time to dry it  
before i t  became so damaged that i t  could not be 
put into a merchantable condition ; the owners of 
cargo submitted that as the ship had been brought 
into Dover derelict without the assistance of 
owners, master, or crew, of the ship, she was no 
longer in their possession, and they had lost their 
lien on the cargo.

Aspland, for the owners of the Kathleen, in 
support of the motion.—The shipowners are en
titled to a stoppage of the sale in order to be en
abled to carry the cargo on to Bremen, and so 
earn freight or to have their full freight paid here 
either to themselves or into court. In the Sob- 
lomsten (L. Rep. 1 Adm. and Ecc.293; 15 L.T. Rep. 
N. S. 393; 2 Mar. Law Cas. O. S. 436), where 
freight was similarly claimed out of the proceeds 
of sale of the cargo, it is said, “ By British law the 
following points seem to me settled : first, that 
upon the vessel becoming disabled at an inter
mediate port, the master is allowed a reasonable 
time within which to reship or transship, so as to 
earn his fre igh t; second, that the whole freight 
is payable i f  by default of the owner of cargo the 
master is prevented from forwarding the cargo 
from the intermediate port of its destination: 
(Cargo ex Oalam, Bro. & Lush. 167): third, that 
no freight is payable if the owner of cargo against 
bis w ill is compelled to take the cargo at an inter
mediate po rt; fourth, that to justify a claim for 
pro rata freight there must be a voluntary accept

ance of the goods by their owner at an inter
mediate port, in  such a mode as to raise a fair in
ference that the further carriage of the goods was 
intentionally dispensed w ith : ( Vlierboom v. Chap
man, 13 M. & W. 238).”  In  that case the owners 
of cargo only stood by, and did not prevent a 
sale; here they have promoted the sale. In  The 
Teutonia (ante, vol. 1, p. 214; L. Rep. 4JP. 0. 171; 
26 L. T. Rep. N. S. 48), the principle of The 
Soblomsten is upheld. The ground of their 
opposition is that the cargo w ill be destroyed by 
waiting, and hence they claim the right to sell i t ; 
we are entitled either to carry i t  on, or if they 
prevent us we may claim fu ll freight. [S ir R- 
P h illim o e e .—The cargo has been damaged by an 
accident, and is in course of deterioration. Have 
not the owners a right to sell i t  here P] Subject 
to our right to carry on or get full freight. [S ir 
R. P h illim o e e .—Even if  i t  should be destroyed 
by the delay would you claim a right to carry 
on ?] No, it  is our duty to take means to pre
serve it, and we should be bound to dry it before 
carrying it  o n : (Notara v. Henderson, ante, 
vol. 1. p. 278; L. Rep. 7 Q. B. 225 ; 26 L. T. Rep. 
N. S. 442.) We are entitled to our freight ; if 
we are not paid i t  we may carry on subject only 
to a cross action in  case we thereby damage the 
cargo. [S ir R. P h illim o e e .—What is the legal 
consequence of obtaining from the court an order 
for the sale of the cargo. Does it  not oblige the 
owners to pay either fu ll or pro rata freight ?] 
The sale took place on the motion of the salvors 
made at the request of the owners of cargo. [S ir 
R. P h illim o e e .—That seems to be an acceptance 
of the cargo short of its destination, and i f  so, 
the shipowners are entitled to pro rata freight.] 
That is the case only when the shipowners consent 
to deliver the cargo short of its destination ; here, 
however, they have never abandoned their right to 
carry on and claim fu ll freight. The owners of 
cargo are not entitled to take i t  out of the ship' 
owners’ hands as long as they are willing to carry 
i t  on. Pro rata freight is due only when two con
ditions are fu lfilled ; first, when there is a volun
tary acceptance of the cargo by the owners of 
cargo; secondly, when there is a consent of the 
shipowner to deliver short of the agreed desti
nation :

Vlierboom v. Chapman, 13 M. & W . 230 ;
Tindall v. Taylor, 4 E. & B. 217.

In  effect the contract can only be dissolved by the 
oonsent of both parties, and i f  the owners °t 
cargo think fit to take the cargo here without the 
consent of the shipowners, they must perform 
their part of the contract by paying the whole 
freight. The fact that the ship was abandoned 
does not take away the shipowners’ claim to freight" 
An abandonment is not a total loss, and does not 
dispossess the owners of their property or rigbts> 
the legal possession of the ship and cargo remain® 
in the owners, the salvors being their agents 
only :

Thornely v. Hebson, 2 B. & Aid. 513.
E. C. Clarkson for the salvors.—In  so far as tb® 

motion affects the salvors as to costs, I  oppose it. 
But i t  is to the salvor’s interest to establish tj> 
claim for freight. The shipowner did not by to
desertion  of his crew  lose his lien on the cargo, an
his contract still remains. The ship having b00 
arrested by the salvors, the shipowner does all a 
can to recover possession by entering an apPe* 
ance, and the arrest of the court is only for 1
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purpose of protecting the salvor’s lien, and does 
not deprive the owner of his right of property. 
This court has given salvage reward in respect of 
freight in many cases of derelict ships, and i f  the 
owners of cargo are right here the court has 
always been in error. This is not a question of 
lien, i t  is a question whether the shipowners can 
or cannot fu lfil their contract. I f  they can they are 
entitled to do so or to recover their freight. Hence 
i t  comes to be a questiou of whether the court w ill 
order a sale, and out of the proceeds thereof the 
payment of freight or a delivery up of the cargo 
to the shipowners, on their giving bail, in order to 
enable them to complete their contract. [S ir B. 
P h illim o r e .—lam  strongly of opinion that I  ought 
to order a sale.] Then will the court allow the 
cargo to be sold and subsequently released without 
payment of freight ? [S ir E. P h illim o r e .—That 
involves the question of whether any freight is due 
upon cargo which is so damaged that i t  cannot be 
carried on without serious injury, and which is in 
Consequence stopped and sold here ?]—As that is 
caused by the acts of the owners of cargo, freight 
is recoverable.

W. G. F. Phillimore for the owners of cargo.— 
The ship was found derelict and brought into port 
and arrested by salvors. She has been unloaded 
and there is now no cargo on board. Are the ship
owners still in possessionof the ship and cargo so as 
to entitle them to freight F The real question here 
turns upon the question of lien. So long as the 
cargo remains in the possession of the shipowner, 
the owners of cargo cannot touch it  without the 
Payment of the fu ll freight, by reason of the lien 
]vhich the shipowner has in respect of that freight. 
•Here, however, the lien is gone by the abandon- 
Uient of the owner, and by the substitution of the 
salvor. The ship and cargo are now in the posses
sionof thocourt holding for the salvor. [SirB.PHiL- 
BIMore.—The marshall tells me that the shipowner 
^as a consenting party to the unlivery of the 
cargo. This may be important in considering 
Whether he preserved his lien, or whether he can 
claim full or only pro rata freight ]  I t  is clear 
from the affidavits that the cargo ought to be sold 
ut once, in consequence of its rapid deterioration. 
Here the cargo was so damaged that it  could net 
be carried on without drying it. Before any right 
Jo freight accrues to the shipowner i t  is his duty 
to take the cargo out and dry it, and carry i t  
°u to its destination : (Notara v. Henderson, ante, 

1, p. 27; L. Bep. 7 Q. B. 225; 26 L. T. 
Hep. N. S. 442.) That case decides that a 
fas te r has no right to carry on a cargo in a 
damaged condition for the purpose of earning 
Height, His duty may be to sell it, or other
wise deal w ith it, even i f  he thereby lose his 
chance of earning freight. This doctrine obviously 
arises out of the decision of Lord 8 to well in The 
{*ratitudine (3 0. Bob. 240), on the duties of a 
blaster. [S ir B. P h illim ore  —But that does not 
liect the right to pro rata freight. There can be 
c doubt as to a master’s power to sell.] In  
°tara v. Henderson [ubi sup.) i t  is laid down that 
0 r 'ght to pro rata freight can arise without a 

^onipromise between the parties. [S ir B. P h il l i- 
tl?E3S'— b0*1 ^i® circumstances of this case show 
, there was a compromise here, by the unloading 

otw °Ver an<̂  sâ e ^ le oar8° at the request of the 
^Wners of cargo ] No such inference of fact can 
® drawn here, because the respective owners of 
hip and cargo are at complete issue as to what 

V ol. I I . ,  N. S.

should be done with the cargo. The abandonment 
of the ship was a loss of lien on the cargo; she was 
left, as her crew say, to save life, but was after
wards brought into safety by salvors. The presump
tion is that there was neglect of duty on the part 
of her master. Hence i t  is clear that there was an 
absolute surrendering on the part of the ship
owners, through their agent, of all intention of 
completing the contract and of all rights of 
lien.

Aspland in reply. Neither the court nor the 
salvors have the legal possession of the ship and 
cargo. The salvors are in the position of legal 
agents, having a lien upon it, and the court aids 
them to retain that lien. But the salvors’ posses
sion, subject to their lien, is the possession of the 
owners: (Thornely v. Hebson 2 B. & Aid. 513). 
They held for the benefit of themselves and the 
owners, the legal possession remaining in the 
owners. The shipowners have never abandoned 
their lien. An abandonment of a ship is not a 
refusal to complete the contract which she is then 
bound to perform, but rather a confession of 
inability to complete at the time, with a reserva
tion of the right of so doing, if  other persons 
should sujoceed in getting the ship to a place of 
safety. There is no intention on the part of the 
shipowners to take this cargo on to Bremen in its 
damaged condition; they propose to dry it first, 
and so perform their duty as carriers. Notara v. 
Henderson (ubi sup.) is a strong authority that the 
owners of cargo cannot claim to take the cargo 
out of our possession without the payment of fu ll 
freight.

Sir B. P h illim o r e .—I  think that the duty of 
the court in the present stage of the case is clear. 
The evidence presented to me to-day establishes 
that this cargo is fast deteriorating through the 
damage i t  has sustained by salt water, and that it  
is for the advantage of all parties that a sale should 
take place at once. One thing alone is sufficient 
to induce me to make this order of sale, and that 
is, the owners of the cargo have expressed their 
wish for the sale in order that further deteriora
tion may be prevented. And, as I  understand the 
matter, the owners of the cargo press for this sale 
even if  i t  should turn out that they are bound to 
pay freight for the cargo whether in fu ll or pro 
ratci. Hence I  must order the sale to take place, 
and, for that purpose, that the goods be removed 
to London. As to the other question, 1 shall at 
present express no opinion. The matter w ill so 
rest that the shipowners can apply at a later stage 
of the case for the payment to them of their freight, 
and the question can then be raised in a more 
formal manner on petition, so that not only my 
opinion can be taken but also that of the court of 
appeal. That seems to me to be the right way to 
deal with the question of law, which is one of con
siderable importance and difficulty. As the pro
ceeds of the sale of the cargo w ill be paid into 
court, the shipowners w ill have full security for 
their claim for freight i f  i t  should turn out that 
they are entitled to it.

May 5.—The case again came before the court 
on motion on behalf of salvors to reject an answer 
filed by the defendants.

Subsequently to the above proceedings the two 
causes (Nos. 6733 and 6740) were consolidated and 
another cause (No. 6769) was instituted on behalf 
of the owners, master, and crew of the French 
lugger St. Claire, and pleadings were filed.

2 B
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The petition in the consolidated causes (Nos. 
6733 and 6740) alleged that the English luggers on 
25th Jan. left Hastings to fish; that the Ocean 
Ranger when about eighteen miles to the south
ward of Hastings, sighted a vessel in distress and 
made towards her; she proved to be the Kathleen ; 
when the Ocean Ranger got up to the Kathleen i t  
was found that she had been in collision with some 
other vessel, and that she had a large hole in her 
port bow, extending below the water line, and 
that her sails and rigging were much damaged ; 
the Kathleen had been abandoned by her master 
and crew, but when the Ocean Ranger got up to 
her a French fishing boat, which proved to be the 
St. Claire, of Boulogne, was lashed alongside the 
Kathleen; the Ocean Ranger made fast to the 
French boat, and three of her crew gob on board 
the Kathleen. The French boat had on board a 
quantity of sails, provisions, and several coils of 
rope, including the hawsers and a quantity of 
running gear and blocks, evidently taken from the 
Kathleen. When the three men from the Ocean 
Ranger got on board the Kathleen they found some 
of the crew of the French boat engaged in getting 
some spare sails out of the sail rooms, and putting 
them on board the French boat, whilst others were 
cutting away the running gear of the Kathleen and 
getting it  on board their boat. The crew of the 
French boat had stripped the cabin of the Kathleen 
of everything, even to the cabin stove, and they 
also took away the ship’s compass, leaving her 
without any compass. A fter the lapse of about 
an hour, the Black Bess arrived, and after she 
arrived some of the Frenchmen cut away the 
spanker of the Kathleen, and took it  away and put 
i t  into their boat, whilst others were cutting away 
the guys and braces, which they also put into 
their boat. The other Hastings lugger then 
arrived, and the Mary Ann was sent for a tug, 
but could not find one until she got to Dover; the 
master of the Elizabeth asked the assistance of 
the Frenchmen in saving the ship, but it  was 
refused; the Frenchmen took one of the pins out 
of the wheel and tried to unship it, but were 
stopped by the crews of the English luggers ; the 
Frenchmen, having laden their boat with tackle 
and articles belonging to the Kathleen, left her, 
and took with them the small boat of the Kathleen; 
they were asked to leave the small boat, but 
refused. When the Frenchmen left, the English 
crews were obliged, in  consequence of the braces 
having been cut, to attempt to steady the sails 
that were standing by means of ropes, and i t  was 
with great difficulty that ropes could be got, so 
completely had the Frenchmen stripped the ship. 
The petition then went on to allege that the 
English luggers towed the ship through an 
increasing sea for some distance, with much risk, 
and ultimately, with the assistance of the tug 
Palmerston, of Dover, she was beached under the 
lee of the Admiralty Pier at Dover, where her 
damage was partially repaired and some of her 
tackle landed ; she was then taken to a place be
tween the piers at Dover, and some of her cargo 
discharged, so as to lighten her and let her get 
alongside the pier for final discharge, which she 
eventually did. I t  was further alleged the master 
and crew of the French vessel had no intention of 
saving the Kathleen, and that she was saved by the 
exertions of the plaintiffs alone, for which they 
claimed reward.

The petition filed in  the other cause (No. 6769)

alleged that the St. Claire was a French lugger, 
manned by six hands, all told ; that she sighted the 
Kathleen on the morning of the 25th Jan., about 
twenty miles N.N.W. of Etaples, on the coast of 
France; that the Kathleen then had a signal of 
distress flying, and that her people seemed to be 
passing to and from between the Kathleen and 
another large vessel not far from her; the crew of 
the St. Claire hoisted a signal to know if assistance 
was wanted, butgotnoanswer; soon after the signal 
of distress was hauled down and the third vessel 
went away; the crew of the St. Claire then boarded 
the Kathleen and found her deserted and injured 
by collision. The cargo being light, there was no 
danger of the vessel sinking so long as the deck 
did not give way; but as the water was rising in 
the hold, it  was deemed expedient to remove the 
sails and other perishable stores to a place of 
safety. The master of the St. Claire, therefore, 
with the assistance of one of his men, proceeded to 
pass such perishable stores as were portable into 
the lugger. They then got the mainsail of the 
Kathleen (which was partly set) round, and hoisted 
a stay sail between the stump of her foremast and 
her mainmast, so as to be able to steer her, and 
having taken on board one of the trawling warps 
of the St. Claire, they made it  fast and got every
thing ready to tow the Kathleen to Boulogne-sur 
M er. The weather was almost calm, and the crew 
of the St. Claire waited for a breeze to spring up- 
Towards evening the wind freshened, blowing 
from the N.W., and, with the assistance of the St. 
Claire, the Kathleen began to slowly move towards 
Boulogne, and as the wind continued a fair breeze, 
she would in all probability have arrived there 
without difficulty or further assistance about the 
time of high water but for the events following : 
About an hour before sunset an English fishing 
boat came alongside, and about three-quarters of 
an hour after she came up six or more English 
fishing boats came up, and about twenty fisher" 
men from them *  boarded the Kathleen and pushed 
the master of the St. Claire and the man who was 
assisting him in the navigation of the Kathleen 
away from their work, and threatened to throw 
them overboard, and otherwise illused them aid 
put them in terror. The men from the English 
boats cast off the tow rope from the St. Claire, and 
forcibly took possession of the Kathleen. The 
master of the St. Claire, seeing that it  was impos
sible to retain possession against the numbers on 
board, left the Kathleen, under protest, with the 
man who had been assisting him, and returned on 
board the St. Claire, where he held a consultation 
with his crew. The English fishermen turned 
the head of the Kathleen towards the English 
coast, and the master and crew of the St. Glaire 
finding that they could do nothing further pr°' 
ceeded at once to Boulogne. Immediately on then1 
arrival at Boulogne-sur-Mer, the master of the pt- 
Claire delivered the goods and stores saved f r0® 
the Kathleen, which were on board the lugger, * 
the proper authorities, and gave information 0 
the circumstances before stated. The Kathies 
was taken to Dover by the English fishermen, an 
the master and two of the crew of the St. Cla11, 
followed her there. The petition further alleg® 
that at the time the crew of the St. Claire W^ 
dispossessed there was a fair wind for Boulogn ̂  
which was easier of access than any port re 
the English coast, and they could easily ba_  ̂
taken the Kathleen into Boulogne, and were
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the act of so doing ; that by the wrongful act of 
the English fishermen the Kathleen and the cargo 
were subjected to greater risk and expense, and 
that i f  the service had been completed by the 
crew of the St. Claire they would have effected a 
much better salvage than that which was effected ; 
and that the owners, masters, and crews of the 
English fishing boats had by their misconduct and 
violence forfeited auv claim they otherwise might 
have had for salvage services, and under the cir
cumstances before mentioned the plaintiffs were 
entitled to recover such salvage reward as they 
Would have been entitled to if the Kathleen and 
her cargo had been salved by their unassisted 
services.*

To the petition in causes No. 6733 and 6740, the 
defendants, owners of ship and cargo, filed an 
answer alleging that the Kathleen came into col
lision with another vessel, sustained the damage 
stated in the petition, and that on the morning of 
the 25th Jan. the crew of the Kathleen were taken 
on board the other vessel and taken to Deal; 
before losing sight of the Kathleen her crew saw 
the French lugger St. Claire approach the Kath
leen. and the crew board her. The statements in 
the petition were not admitted to be true, save 
as appeared in the answer. The Kathleen was 
brought into Dover as in the petition alleged, but 
of what occurred on board of or in relation to 
the Kathleen from the time when those on board 
the Mallowdale lost sight of her until she was 
brought off Dover the defendants had no know
ledge. The answer then stated that a cause of 
salvage No. 6769 had been instituted, and was 
then pending in this honourable court on behalf of 
the owners, master and crew of the lugger St. Claire, 
against the Kathleen and her cargo and freight, 
aQd against the defendants intervening, and in 
tLe petition filed in the said suit i t  was alleged 
°n behalf of the plaintiff therein, that upon some 
?' them going on board the Kathleen they 
intended and prepared to tow her, and were in the 
act of towing her to Boulogne-sur-Mer, and would 
!n all probability have taken her to Boulogne 
^ithout difficulty, but that about twenty English 
fishermen, &c. [The answer then set ouc the 
statements in the petition in cause No. 6769, 
'jh ich are marked above within asterisks thus*, and 
then continued.] “  For the purpose of this answer, 
fbut not further or otherwise, the defendants 
herein being necessarily ignorant of the actual 
lacts), the defendants herein adopt the several 
allegations in the said petition on behalf of the 

Claire contained, and say that the same are 
respectively true.”  The answer further alleged 
that the beaching of the Kathleen after her 
j^ rva l at Dover was against the remonstrances of 
the master, and was an improper proceeding, 
°au8ing unnecessary damage to the cargo. The 
answer concluded by praying the judge to deter- 
mine whether either and which of the conflicting 
^legations and claims made on behalf of the 

Plaintiff and the owners, master, and crew of the 
Claire are in whole or in part well founded, 

Ip case he shall find anything due to the 
Plaintiff to pronounce such a moderate sum to be 
Pile,
f i l^ 0 the Petition in cause No. 6769 the defendant 
aH . aP answer which commenced with similar

Hussions and denials as the answer in the other 
“ Use, and continued as follows :
3- A cause of galvage has been instituted, and is now

pending in the Consolidated Cause No. 6733 and 6740, 
in this honourable court on behalf of the owners, masters, 
and crews of the vessels William and Mary, Ocean 
Ranger, Mary Ann, Four Sisters, Sarah Elizabeth, Black 
Bess, and Stornaway, and on behalf of the owners, 
master and crew of the steam tug Palmerston against 
the barque Kathleen, her tackle, apparel, and furniture, 
and the cargo now or lately laden therein and the freight 
due in respect of such cargo, and against the defendants, 
and on the petition filed in the said suit it  is alleged on 
behalf of the plaintiffs therein that some of them went 
on board the Kathleen and found the Frenchmen (mean
ing the crew of the St. Claire) engaged in stripping the 
Kathleen of its sails, running gear, cabin furniture, and 
compass, with which they sailed off in their boat taking 
with them also the small boat of the Kathleen. That the 
master of the Sarah Elizabeth asked one of the plaintiffs 
if they (the Frenchmen) would assist in saving the 
ICathleen, but he refused to do so; that at the time when 
the said Englishmen went to the assistance of the Kath
leen the master and crew of the St. Claire were not 
attempting and did not intend to attempt to save her, 
and they subsequently refused to join the English crew in 
their attempt to save her, and that by the services of the 
plaintiffs therein the Kathleen and her cargo were saved 
from total loss, for which services the said plaintiffs 
claim full salvage reward.

4. For the purposes of this answer (but not further 
or otherwise, the defendants being necessarily ignorant 
of the actual facts) the defendants herein adopt the 
allegations in the said petition on behalf of the said 
English boats contained, and aver that the same are re
spectively true.

The answer concluded by praying the judge “  to 
determine whether either and which of the con
flicting allegations and claims made on behalf 
of the plaintiffs, and of the owners, masters, and 
crews' of the said English boats and steam tugs, 
are in whole or in part well founded,”  and in case 
he should find any, to be due to the plaintiffs for 
their alleged services, to pronounce such a mode
rate sum to be due, &c.

To the answer in  the consolidated causes, Nos. 
6733 and 6740, no objection was taken by the 
plaintiffs in that cause, and the plaintiffs filed a 
conclusion denying the allegations set forth in the 
answer as being contained in the petition in cause 
No. 6769, and also the other allegations of the 
answer.

To the answer in cause No. 6769 the plaintiffs 
in that cause objected, and gave notice that they 
should move the judge to reject the 3rd and 4th 
articles of that answer, upon the grounds that the 
same were impertinent and embarrassing, and 
contained matters of hearsay, and referred to 
pleadings in another cause, and to condemn the 
defendants in the costs of the motion.

G. Bruce for the owners, master, and crew of the 
French lugger St. Claire, plaintiff in cause No. 6769. 
—The pleading is bad. I t  should either definitely 
allege misconduct or omit i t  altogether. As the 
allegation of misconduct stands at ptesent i t  
depends rather upon the question whether the 
plaintiffs in the other cause pursue their claim than 
upon the actual fact. The defendants must 
allege such facts as we can answer. To leave our 
misconduct dependent upon allegations of a peti
tion filed by rival salvors is embarrassing.

Butt, Q.C. and Aspland, for the defendants 
(the owners of the Kathleen), contra,.—The ship 
having been abandoned, the defendants’ only 
means of knowledge of the facts are the allega
tions made by the plaintiffs. These allegations 
would be a good answer if they alleged the mis
conduct directly, but as the defendants are un
willing to allege misconduct, except where it  has 
actually taken place, they could only allege what
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they heard from the other plaintiffs, leaving i t  to 
the rival salvors to prove or disprove their re
spective statements. This form of pleading is 
necessitated by the want of interpleader issues in 
this court. I t  is impossible for the defendants to 
decide whose is the misconduct, and to charge 
misconduct directly without the means of proving 
it, is contrary to the practice of this court.

W. G. F. Fhillimore for the defendants (the 
owners of the cargo of the Kathleen), against the 
motion.—The pleading must be read as if  for the 
purposes of this case the defendants adopted the 
allegations of the other plaintiffs’ petition, and 
alleged them as statements of their own.

Sir E. P h illim o r e .—I  have nothing to do at 
present with other pleading in other cases; the 
only question which I  have to decide is whether 
the pleadings in the present case are in proper form 
or not. Now I  am clearly of opinion that they are 
not in proper form. The defendants must either 
elect to leave the matter on the statements of the 
salvors, not denying their statements, but pleading 
ignorance of the real Btate of facts, and to let 
them contest the right to recover, or they must 
positively and directly raise the question of their 
misconduct on the pleadings, by alleging that 
misconduct as a distinctive allegation made by 
themselves, the defendants. I  am of opinion that 
this is an improper mode of pleading, and that the 
two articles of the answer must be reformed. Such 
a mode of pleading is wholly without precedent in 
this court.

June 19, 20, and 22.—The defendants having 
amended their answer in cause No. 6769, and 
alleged the misconduct of the French salvors as a 
substantive fact, not adopting the statements of 
the English fishermen, but giving the facts as 
their own statements, the two causes came on 
for hearing at the same tim e ; the two sets of 
salvors were separately represented by counsel, and 
the owners of the Kathleen and the owners of her 
cargo were also separately represented. Evidence 
was given by the English salvors in support of 
their petition, and by the French salvors in 
support cf their petition. Counsel for the de
fendants wished to cross-examine the plaintiff’s 
witnesses as to the misconduct alleged in the 
answer, but the court declined to allow such cross- 
examination, on the ground that the answers filed 
in  the causes practically contradicted one another, 
and they were thereby precluded from setting up in 
one case what they repudiated in the other. The 
effect of the evidence is sufficiently stated in the 
judgment.

jDay, Q.C. and Gainsford Bruce for the French 
salvors, contended that their clients had rendered 
meritorious service.

Cohen, Q.C. and E. G. Clarkson, for the English 
salvors.—I f  a salvor, hoping to salve property, is 
utterly incapable of so doing, he cannot recover 
reward merely because he remains by the ship, no 
success, no salvage reward. There must be a 
willingness to assist in the actual service which 
brings the property into safety. The French crew 
were not willing to assist in bringing the ship into 
Dover. They rest their claim solely on being dis
possessed by the English crew. There was no 
violent dispossession, there having been no inten
tion of getting the ship into a place of safety.

Milwurd, Q.C. and Aspland for the owners of 
the Kathleen, contended that the French salvors 
had rendered no service entitling them to reward.

Butt, Q.C. (W. G. F. Phillimore and Stubbs with 
him), contended that even i f  both sets of salvors 
were entitled to reward they ought not to have 
more than i f  one set only were entitled.

Bay, Q.C. in reply.
Sir E. P h illim o r e .—In  this case two causes of 

salvage have been instituted, the one by the 
owners, masters, and crews, of certain English 
luggers, the other by the owners, master, and 
crew, of the French lugger St. Claire. Before 
going into the case it  is necessary that I  should 
refer to the pleadings, and the effect they have 
had upon the cross examination of the plaintiff’s 
witnesses by the defendants, and the ruling of the 
court thereon. For this purpose I  must iook at 
the pleadings, and examine the dates on which 
they were filed. The petition of the French 
saivorB is dated 2nd March 1874, and that of the 
English salvors 11th March 1874. The answer, 
filed on behalf of the barque, and adopted by the 
owners of her cargo, was not filed until 11th 
April. Consequently the defendants had both 
petitions before them when drawing their answers. 
In  the answer to the petition of the English 
salvors the defendants have adopted the allega
tions of misconduct made in the petition of the 
French salvors “  for the purposes of their answer 
and not otherwise.”  In  their answer to the French 
salvors’ petition they have absolutely adopted the 
allegations of miscouduct made against the French
men in the English salvers’ petition. In  this state 
of the pleadings—a novelty in this court, as one 
answer absolutely contradicts the other, although 
there is practically only one cause, and not two, 
before the court—the court was of opinion that 
counsel for the owners of the barque and her 
cargo were not at liberty to cross-examine the 
witnesses produced on behalf of the French 
salvors, because, having adopted their statements 
for one purpose, they cannot use them to contra
dict those witnesses for another purpose. To that 
ruling the court adheres after considerable reflec
tion. Now the vessel and the cargo to which 
this service was rendered was a derelict, which had 
come into collision with the ship Mallowdale on 
24th Jan. The Mallowdale has been pronounced 
to blame for that collision in a suit in this court 
brought by the owners of the Kathleen and her 
cargo. I  advert to this because the Mallowdale 
remained all night with the Kathleen, and it  was 
next morning thought impossible to save her; she 
was, therefore, deliberately abandoned and deserted 
by her master and crew. I t  is not, therefore, m 
the power of the owners of the ship and cargo to 
complain of hardship in having to pay remunera
tion for services to which alone they are indebted 
for whatever remained of their property. Tb0 
value of the salved property, ship and cargo, Js 
14.000Z. There is no doubt as to some of the facts 
here, there is no doubt at all that the French 
salvors were the first to come up to the Kathleen, 
and they seem to ha ve reached her about 10 a-®' 
on 25th Jan. I t  is of importance to ascertain tb0 
position of the Kathleen then, was she, as tb 
Frenchmen say, eighteen miles from Boulogne, o 
was she fourteen miles from Hastings, as 
Englishmen saidP 1 have carefully gone throng 
the evidence with the Elder Brethren, and g0 ic j  
by them, and looking at the place of collision, 
think it  right to adopt the opinion of the E ld . 
Brethren, namely, that the ship was in the Pif 
where she was put by the English sailors. 16
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haps neither.party is quite right, but the English 
account is more nearly accurate. The course 
which the Frenchmen admit they adopted was, 
that, thinking, not unnaturally, that the Kathleen 
Would sink, they proceeded to take on board a 
number of things which they afterwards took into 
Boulogne, and for which they received salvage 
remuneration according to the French Law. I t  
Would be very unjust to condemn either of the 
sets of salvors of any intention of plundering. 
The truth is, that both parties, thinking that it 
was very doubtful whether the vessel would not 
sink, thought i t  expedient to take as much out of 
her as they could before they proceeded to see if  
she could be saved or not, The French sailors, 
having laden their vessel with a variety of articles 
then proceeded to try  and tow the Kathleen, 
They got a hawser on board for the purpose, and, 
according to their own account, had towed her 
some three leagues or more at the time when the 
English sailors came up. The Englishmen say 
that the Frenchmen had never attempted to tow 
the vessel at all, but were simply engaged in 
Cutting away sails and rigging with the intention 
of carrying away as much as they could and 
talcing off as soon as possible to Boulogne. The 
difficulty in reconciling the evidence of the two 
81des is greatly enhanced, because i t  is clear that 
11 ether party understood the language of the 
other. The Englishmen say that the Frenchmen, 
sometime after leaving, returned and offered 
to assist in towing ; that they threw out a 
^°Pe, but the Englishmen would have nothing to 
do with them, because they had declined their 
®ssistance in the first instance. The Frenchmen 
Say that they were towing when the Englishmen 
came up, and that their hawser was castoff by the 
ûtter, and that they were willing to assist, but 
ocy said nothing about returning. I t  appears to 
e court that the truth  lies between the two state- 

“ *ents, and that the Frenchmen did intend to take 
Part in the towing, but that they were, rightly or 

rongly, intimidated by the acts of the English- 
en, in consequence of the mutual ignorance of 

a°h other’s languages. I  do not mean to say 
at the Englishmen used any actual violence to 

Rlspossess the Frenchmen; if  I  did come to any 
c° conclusion I  should have to pronounce that 
e Englishmen are not entitled to any salvage 

thWl?rC*‘ ^ think it desirable that I  should state 
e law upon this point, as such cases may arise 

jpatn, and it  is important that both French and 
j  Dgjish fishermen should know what the law is. 
4l6P ®toweh> i f  The Glendenhall (1 Dods. 414, 
sv ■') '■—“  Those who have obtained possession of a 
jjelP.as salvors have a legal interest, which cannot 
coi ” lvested before adjudication takes place in a 
a r t  Possessed of competent authority ; and i t  is 
tjje tor the king’s officers, or any other person on 
the Sro.UD<̂  ° t  superior authority, to dispossess 

pt tvithout cause. Oases may certainly exist in 
b6 *ch the interference of the king’s officers may 

only justifiable, but even laudable; they 
¡n * hnd persons in possession who are unfit, from 
oP vOfience, to be trusted with valuable property, 
WJ,; ^ 0 have been guilty of gross misconduct, 
Sar Ctl niay fender their removal proper and neces- 
re j ' But these necessities must be made appa- 
aod h ° - coart ; and persons taking possession 
blu ,br‘ng 'ng 'n a ®hip under such circumstances 
to -j understand it  as their duty, in  the first place, 

justify themselves for the steps they have taken.

. . . The court is asked to give a larger sum, on 
account of a greater number of salvors; the 
owners, therefore, are materially interested in re
sisting the additional claim which has been set up. 
The merchants ought not to be charged with a 
higher rate of salvage on account of the unneces
sary interference of the second salvors. The origi
nal salvors are likewise interested in this claim, 
for it  must operate as a discouragement to salvors 
to be liable to be turned adrift and baffled by an 
opposition of this kind. I  have no hesitation, there
fore, in confirming the doctrine I  have over and over 
again laid down, that persons dispossessing origi
nal salvors without reasonable cause shall receive 
no benefit from the services they may afterwards 
perform, but the whole reward shall go to those 
who have been wrongfully dispossessed. Thoso 
who are wrongdoers shall take no advantage from 
their own wrong. The exertions they may use in 
bringing the ship shall endure not to their own 
profit, but to the profit of those who would 
otherwise have performed the service.”  That 
is Lord Stowell’s judgment, and I  th ink it is a 
very clear and perfect exposition of the law. But 
I  am not of opinion that the Englishmen intended 
forcibly to dispossess the Frenchmen, and to 
prevent them from taking part in the service. I  
am clearly of opinion that i t  was not in  the power 
of the 1 rench lugger to render any efficient service 
by herself; nor indeed could any successful 
service have been effected without the assistance 
of steam power; but 1 do think that the French 
l u8ger was intending, at the time when she 
thought the English sailors would not allow her 
any longer to perform salvage services, to tow the 
vessel, and that she was endeavouring so to do, 
and this endeavour I  shall take into consideration 
in  awarding salvage reward. I t  is difficult to 
arrive at the truth of these statements, but taking 
the probabilities and the admitted facts, this seems 
to be the fairest conclusion at which I  can arrive. 
There can be no doubt that the Englishmen, when 
they had taken possession of the ship and were 
engaged in towing her, behaved well, and took the 
best means in their power to effect their object, 
and showed that they were not actuated by purely 
selfish motives in sending for a steam tug. A fter 
consultation w ith the Elder Brethren, I  am of 
opinion that the English salvors incurred no 
danger in the services they rendered to the Kathleen, 
with this exception, that those who were put on 
board the barque to make fast the tow rope, and 
who remained on board whilst she was being 
towed by the tug, were exposed to considerable 
danger, and are therefore entitled to a larger 
proportion of remuneration than the others. The 
English fishing boats appear to have towed 
the barque about seventeen miles in seventeen 
hours, and the court is of opinion that this 
was a very meritorious service, as i t  brought the 
Kathleen so much nearer the tug. I t  has been 
truly said that according to the evidence in the 
case, i t  was very improbable that the Kathleen 
would have been saved without the interference of 
steam power; and that i t  was most probable that 
she would have gone ashore at Dnngeness but for 
the assistance of the steam tug. But, at the same 
time, i t  must be remembered that those who 
brought the means of saving the ship were the 
English boatmen, and, though they did not pos
sess steam power themselves, they sent for it, and 
through their agency the vessel was saved. The
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tug itself also incurred considerable peril whilst 
she was towing the Kathleen in consequence of the 
disabled condition of that vessel. I t  only now 
remains to state the conclusion at which I  have 
arrived as to the amount of salvage that ought to 
be awarded. The value of the property must be 
taken at 14,000Z., and out of this I  award to the 
Palmerston 15002.; to the various luggers, seven 
in number, 17502., that is to say, to the Stornoway, 
which came up later, I  award 2002., to the Ocean 
Ranger I  award 3002., and to the rest of the Eng
lish luggers 2502. each. Then I  shall award 1002. to 
the French salvors. I  shall only give one set of 
costs. I  am at a loss to understand why the 
salvors could not have consolidated their suits 
and have proceeded upon one set of pleadings.

Clarkson.—Then a difficulty w ill arise as to 
who is to receive the costs allowed.

Sir K. P h illim o r e .—I  w ill avoid that difficulty 
by awarding a sum for costs nomine exjpensdrum; 
to the English salvors 2002., to the French 1002.

July 14.—The question of the liab ility of the 
owners of cargo to pay freight to the owners of 
the Kathleen now came on for argument. In 
accordance with the direction of the court a peti
tion had been filed by the shipowners claiming the 
payment of the freight out of the proceeds of the 
sale of the cargo. The petition was as follows :—

1. The Kathleen was a barque of 462 tons (registered 
tonnage), or tber* at)outs,and December in 1873, wasladen 
at the Port of Charleston, in the United States of America, 
with a cargo consisting of 1620 bales of cotton, under 
several bills of lading, whereby the same was to be 
delivered at the port of Bremen (the dangers of the sea 
excepted) under the order of the several shippers or 
assigns, he or they paying freight for the said cotton at 
certain rates per pound of invoice weight (amounting 
for the who’e of the said cotton to the sum of 
20812. 16s. Id .) and primage and average (amounting to 
the sum of (1042. Is. lOd.)

2. The Kathleen sailed from Charleston with the said 
cargo on board, and was proceeding on her voyage to 
Bremen on the 24th Jan. 1874, when she was run into in 
the English Channel, off Hastings, by the Mallowdale, 
an iron ship of about 1200 tons (registered tonnage), 
which struck her on the port bow, cut her down, and 
otherwise did great damage to her. For this collision 
the Mallowdale was solely to blame.

3. On the morning of the following day (the 25th Jan.) 
the master and crew of the Kathleen were compelled to 
leave her as she had become unmanageable, and were 
taken on board the Mallowdale, (which had remained by 
the Kathleen during the night) and landed at Deal.

4. After the master and crew of the Kathleen had so 
left her, a French lugger, the St. Claire, of Boulogne, 
came up to the Kathleen, and some of the crew of the 
St. Claire went on board the Kathleen, and remained 
there until after a number of fishing boats from 
Hastings had come up, and the men from the said 
Hastings boats had taken charge and possession of the 
Kathleen.

5. Eventually the said Hastings men with the assis
tance of a lugger from Deal, and of the steam tug Pal
merston from Dover, succeeded in bringing the Kathleen 
and her cargo to Dover, where she arrived on the 27th 
Jan.

6. A salvage suit (No. 6725) to which the owners of the 
Kathleen duly appeared, but which has since been aban
doned, was instituted on the 27th Jan. on behalf of the 
owners, master, and crew of the steam tug Palmerston 
against the Kathleen, her cargo and the freight due in 
respect thereof, and on the same day the ship and cargo 
were arrested in that suit, and on the 30th Jan. a com
mission of unlivery issued in the said suit, under which 
the said cargo was unladen.

7. On the 2nd Feb. the salvage suit No. 6733 was in 
stituted in the sum of 30002., and on the 5th Feb. the 
salvage suit No. 6740 was instituted in a like sum against 
the Kathleen, her tackle, apparel, and furniture, and the

cargo then lately laden thereon, and the freight due in 
respect thereof; and the ship and cargo were arrested 
in the said suits respectively. The said two last last-men
tioned suits, which were instituted on behalf of the said 
English boats hereinbefore mentioned and of the steam 
tug Palmerston, have since been consolidated. A salvage 
suit (No. 6769) was also instituted on the 23rd Feb. in the 
sum of 30002, against the said vessel, her cargo, and the 
freight due in respect thereof, on behalf of the owners, 
master, and crew of the said French lugger St. Claire; 
and the Kathleen and her cargo have been arrested in 
that suit also. # .

8. Appearances were entered in the various suits here
inbefore mentioned by Messrs. Stokes, Saunders, and 
Stokes who were duly authorised in that behalf, on 
behalf of all the owners of the cargo of the Kathleen. 
And appearances were also duly entered by the said 
William Flux, on behalf of the owners of the Kathleen, 
to the said last mentioned suits respectively.

9. On the 9th Feb. Messrs. Clarkson, Son, and Green-
well, solicitors for the plaintiff in the suit No. 6733, at 
the instigation and request of the several owners ot 
the said cargo, acting by the said Messrs. Stokes, 
Saunders, and Stokes, but without the consent or know
ledge of and without giving any notice to the owners or 
the Kathleen, or any person acting on their behalf, 
although appearances had then already been entered as 
aforesaid on their behalf, moved for and obtained am 
order from this honourable court directing that the said 
cargo should be sold. ■,

10. The said cargo had been wet, and had sufferer 
considerable damage from sea water, but the same c°R 
at the time when the said order for its sale was obtained, 
have been re-shipped and carried ou to Bremen so as 
to arrive there, and the same would have arrived there 
in a merchantable condition as cotton, and the owners o 
the Kathleen could and were always ready and willi*1® 
and desired and intended to re-ship and carry the same 
forward, taking due care of it, and using all necessary 
precautions against its further deterioration, and woum 
have so done, and duly delivered it, upon payment o 
freight according to the aforesaid bills of lading, if 
had not been prevented from doing so by the proceeding 
on the part of the owners of the said cargo herei
alleged.

11. The owners of the Kathleen had not, nor had. th® 
said William Flux, or any other person acting on the1 
behalf, any notice or knowledge of the said order bav 1 
been applied for or made until the 12th Feb., when 
said William Flux accidentally became acquainted wi 
the fact. He thereupon immediately gave notice to 
solicitors for the plaintiffs in the said suit No. 6733, a 
to the solicitors for the owners of the said oargo, tba 
should move the right honourable the judge to set as - 
the said order for sale, and to order that the owner 
the Kathleen should be allowed, on giving bail in ^  
said salvage suits for the said cargo to carry the sam
to its destination in order to earn freight, or to o 
that, if the said order for sale were allowed to stand, ^  
owners of the Kathleen should be paid the amour 
the said freight out of the proceeds of the said sale. a

12. The said motion was heard on the 18th ,*go, 
was opposed on behalf of the owners of the said ca■ ® 
who asked the court and urged that the said ^  
should not be allowed to be reshipped and carried o 
Bremen, but should be brought to London and 
sold. The owners of the Kathleen in court offer 
give bail for the cargo as aforesaid, and insisted on J fJ1 
right either to carry on the said cargo so as to 
freight, or to be paid freight if the owners ot tn“e0flfc 
cargo preferred to require delivery and take the sa.
of their hands at Dover. The right honoura 
judge, after hearing counsel on all sides, directe 
the sale theretofore decreed of the said cargo ^e  
Kathleen should be proceeded with, an^ ^ka thr0ljgbt 
purposes of such sale the said cargo should be 0*rftl 
to London, and decreed a commission for the r . ¡gkt. 
thereof accordingly, reserving all questions as to - gftjJ

13. Pursuant to such last-mentioned order, 0n
cargo was removed to London, and sold by auC »¿g oi 
12th March, and realised 14,9322., and the net pro ^  jn 
such sale (amounting to upwards of 13,900) are
the registry of the court. 0f tb0

14. In  the circumstances above stated, the °^ n e*reigbtj 
Kathleen submit that they are entitled *o the ..go 
which they would have earned by carrying the s
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on to Bremen, if they had not been prevented from doing 
S O  by the intervention of the owners of the said cargo, 
and their election to take the same out of the ship
owners’ hands without their consent at an intermediate 
Port, and that they are entitled (subject to the rights of 
he salvors of the said ship and cargo) to a lieD upon the 

proceeds of the said cargo, now in the registry, in respect 
Ot such fre ight; and if not entitled to the full amount of 
such freight, that they are entitled to freightpro raid, or 
to a reasonable remuneration for the carriage of the said 
cargo from Charleston as aforesaid. By the exertions 
and expenditure of the owners of the Kathleen, in carry- 
Mg the said cargo from Charleston to Dover, the same 
Was greatly increased in value.

15. The owners of the Kathleen, upon the arrival at 
-Uover of the said cargo in a wet and damaged condition, 
and before the said order for the sale thereof was made, 
incurred various expenses in, about, and with a view to 
the drying and improvement of the condition of the 
said cargo, and its preservation from further damage and 
aeterioration from damp, and also in general average 
expenses. The said expenses were reasonably and pro
perly incurred in the interest of the owners of the said 
cargo, and the Baid cargo was greatly benefited thereby. 
Lue owners of the Kathleen submit that they are 
entitled (subject as aforesaid to the rights of the said 
salvors) to a lien upon the proceeds of the said cargo for 
uoh expenses so incurred for the preservation thereof.

The petition concluded by praying the right 
honourable the judge to declare that the owners 

the Kathleen were entitled (subject to the rights 
?. khe salvors of the Kathleen and her cargo) to a 
hen upon the proceeds of the sale of the said 
cargo for the freight or other remuneration due to 
"he said owners of the Kathleen in respect thereof, 
nd for the expenses reasonably and properly in- 
urred by them in preserving the said cargo from 
'■ tcnoralion when the same had been brought to 
over, and in general average expenses, to refer 

" to the registrar and merchants to ascertain the 
mount thereof, and to direct that (subject to the 

Jghts of the said salvors) the said owners of the 
mathleen should be paid the amount that might be 

he to them in respect of the premises out of the 
of ?fee<̂ s the cargo, and to condemn the owners 
and 6 Said carS° in the of the proceedings, 
hd that otherwise right and justice might be 
hhBnistered in the premises.

The owners of cargo filed the following answer :
w j  T'1'6 allegations contained in Articles 1 to 9 of the

2 "‘on, both inclusive, are true.
com,-;] 6 ,8aid carS° had been wet, and bad suffered 
W  <T rable damaST® from sea water. I t  could not 
fe-sb- bee? .re-shiPPed at Dover. I f  it  could have been 
gren* PJ*, lt; would have been only so re-shipped after 
hav  ̂ delay and with much damage, and it would not 
c0j-,e arrived at Bremen in a merchantable condition as 
ti0llon- f f  it  had so arrived in*a merchantable condi- 
infer -as it  would have been as cotton of g'reatly
in 1?r hind and value. I t  was proper and necessary, 
and a i? to avoid a great depreciation in value, to sell

3 q bver the said cargo as quickly as possible.
nonto hereinbefore appears the several allegations

4 a)ued in Article 10 of the petition are untrue.
of j l t o  the notice of motion stated in the I l th  article 
ittdrro Petition, and the order of the right honourable the 
said atated in the 12th article thereof, they refer to the 
but H °tice of motion, and the minute of the said order,
11 1 n ve as aforesaid the allegations contained in Articles

5 Tbnd 13 are true-15 ¿f t f 10 several allegations contained in Articles 14 and 
t‘> t? 8 Petition are untrue.

mitten ̂ i ieason fhe premises above stated and ad-
the ;’i 0 owners of the Kathleen haveno claim against
if an a oargo or ihe owners thereof for any freight; and 

exPensea were incurred by the owners of the 
the o " ’ aa pieaded in the 15th article of the petition. 
8a"d oaners °f the Kathleen have no claim against the 

7. rp/So or owners thereof for any such expenses. 
fhifil , , 8 .owners of the Kathleen did not in any case 

heir contract to carry the said oargo to Bremen,

and are not entitled to any freight, or to any sum in 
respect of freight, or to any remuneration for carriage 
of the said cargo.

The owner of the Kathleen concluded the 
pleadings, denying the allegations of the answer, 
save as appeared by the petition.

A t the hearing evidence was given on behalf of 
the shipo wners showing that the cotton might have 
been carried forward to Bremen, so as to arrive in 
specie and fit for use as cotton, and that in fact 
the time occupied in transshipping and forwarding 
i t  would not have occasioned any appreciable 
depreciation in the value of the cotton, but the 
witnesses admitted that some depreciation would 
have taken place, and that i t  was an advantage to 
have i t  sold in London. The shipowners were 
ready to carry on the cotton, and would have 
done so, but for the order of sale. I t  would have 
been carried forward, so as to arrive in Bremen 
before it  was actually sold in London, and the 
rate for carrying would have been 17s. 6d. per ton.

Milward, Q.O. and Aspland for the shipowners.
So long as the cotton could have been carried 

forward so as to arrive in  specie, and the ship
owners were willing to forward it, we are entitled 
to our freight. I t  may have been a wise discretion 
on the part of the owner of the cargo to have i t  
taken out and sold in this country, but that w ill 
not justify them in saying that the contract of 
carriage is at an end. The owner of cargo ought 
to prove it  impossible that any considerable part 
of the cargo could arrive in specie before they can 
support their present contention. They repu
diate all freight. The strongest position which 
the owners of cargo can take is that the cotton 
would have been depreciated by being carried for
ward. Hence we are entitled to fa ll freight, or at 
least to pro rata, freight. In  The Teutonia 
(L. Kep. 4 P. 0., 71; 26 L. T. Rep. N. S. 48; 
ante, vol. 1, p. 214) i t  was held that if the 
owner of cargo demands his goods short of 
port of destination he is entitled to fu ll freight. 
In  The Soblomsten (L. Rep. 1 Adm. & Ecc. 293; 
15 L. T. Rep. N. S. 393; 2 Mar. Law Cas. 0 . S. 
436) the ship was not a derelict, but, with that ex
ception, the facts were similar to these, and it  was 
there held that the owners of cargo having 
submitted, without objection, to a sale of their 
cargo, they had waived their right to have the 
cargo carried forward, and had impliedly accepted 
it short of its destination so as to create an 
implied contract to pay pro rata, freight, which 
seems to have been all that was claimed. In  the 
present case the acts of the owners amounted to 
a promise to pay at least pro rata fre ight; they 
actively interfered, and the order for sale was 
made on the application of the salvors acting 
at their instigation, and the sale took place 
after the court had ordered that the sale 
should be subject to any questions of freight 
due. No liability attaches to the shipowner 
for not carrying on in this case. The da
mage preventing the completion of the contract 
in the first instance was occasioned by the collision; 
an excepted peril, being a peril of the seas. A fter 
the arrival of the ship at Dover we were w illing 
to carry on the cargo. The fact that cargo is 
damaged gives no right to the owner to take i t  
out of the hands of the shipowner, except on the 
payment of freight. Notara v. Henderson (ante, 
vol. 1, p. 278; L. Rep. 7 Q. B. 225; 26 L. T. Rep. 
N. S. 442) was an action against a shipowner
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to recover damage to a cargo of beans by salt 
water; the ship had been in collision, for which 
she was not to blame; the collision occurred 
at an intermediate p o rt: her master refused to 
deliver them at the intermediate port, except on 
payment of fu ll fre ight; the owners of the cargo 
offered pro rata freight, but this was refused ; tbe 
master carried the goods on to their port of desti
nation without taking any steps to dry them ; the 
action was brought to recover the injury sustained 
over and above that caused by the wetting from 
the collision by reason of the beans being left 
in a wet condition. I t  was alleged to be the duty 
of the master to take them out and dry them 
before carrying them on. Willes, J.,in delivering 
the judgment of the Exchequer Chamber, save:
“  The law up to a certain point is clear and well 
settled by authority; the shippers, though on the 
spot, were not entitled to the possession of the 
beans for any purpose, without paying the fu ll 
freight to Glasgow. The freight was not due, but 
the shipo'wners were entitled to retain the goods 
as security for earning it. The offer of pro rata 
freight may have been reasonable, but i t  was one 
which the shipowners were not bound to accept; 
and i t  must be treated as an attempt to compro
mise, not affecting the righ t of the parties, though 
i t  may bear upon the reasonableness of the course 
pursued, assuming such reasonableness to be 
material in  determining the question of neglect. 
I t  was argued for the shipowners that the fact of 
the shippers being upon the spot negatived any 
implied duty on the part of the master, as agent 
of necessity, to take care of the goods; but this 
argument w ill not bear examination. The ship
pers were present, but they could not lawfully 
touch the goods without leave. The shipowners 
refused to let them do so without payment 
of a sum not yet earned, and insisted upon 
retaining the goods, with the rights and con
sequently the duties of the original bailment, 
whatever those might be. The shippers there
upon insisted upon the goods being properly 
taken care of by the shipowners, who retained the 
control of them as a pledge for their freight.”  We 
had a clear right to carry on the cargo, even if  we 
did not take proper measures to dry i t ; although 
the owners of cargo might have bad an action 
against us for neglect in this respect. Freight 
is due upon the arr ival of tbe cargo at its port of 
destination, whatever its condition: (Dakin v. 
Oxley, 15 O.B , E . S., 646). We, however, must be 
assumed to have been ready to take all proper 
measures to preserve the cargo, nor would the 
expense of drying and transshipping, i f  necessary, 
for the preservation of the cargo have fallen upon 
the shipowners, but upon the owners of the 
cargo—

Blasco v. Fletcher, 14 C.B.,,N.S., 147;
Notara v. Henderson, special case, par. 14; L . Eep.

5Q.B. 350;
Cargo ex Argos, ante, p. 6 ; 28 L. T. Eep. N . S. 745 ;
Great Northern Railway Company v. Swajjiela,

L. Eep. 9 Ex. 132 ; 30 L. T. Eep. N . S. 562;
Tronson v. Dent, 8 Moore, P.G.C. 420.

Secondly, how far does the fact of the ship having 
been abandoned and a derelict when found by the 
salvors affect our righ t to recover freight ? 
Salvors taking possession of a ship take it  only as 
agents for the owners, and no rights are altered 
by the service, and the shipowners are entitled to 
recover possession subject only to the salvor’s 
lien. The abandonment does not take the right

of property out of the true owner, and i f  he claim, 
its return on being brought into port, the salvors 
hold possession for h im only; he is never adversely 
dispossessed—

The Aquila, 1 C. Eob. 37 ;
Thornley v. Hehson, 2 B . &  A id . 513.

In  Briggs v. The Merchants’ Assurance Company 
(13 Q.B. 167) i t  appears that the court allowed a 
shipowner to give bail for both ship and cargo 
which had been abandoned, and consequently to 
retain his control over the cargo. The American 
law is the same as the English. To Jordan v. The 
Warren Insurance Company (1 Story’s 0.0. 342). 
Story, J. says, “ Now nothing is better founded 
in the law on this subject than that the 
shippers are bound to pay the fu ll freight 
for the voyage if  the cargo is carried to 
the port of destination, and specifically re
mains, notwithstanding at its arrival it  is, by 
reason of sea damage, utterly ruined and worth
less. This doctrine, although formerly a matter 
of some doubt, is now firm ly established, and, 
indeed, must be manifestly correct upon principle- 
I t  is as clear that, after shipment of the cargo on 
the voyage, the shippers have no right to demand 
i t  at an intermediate port, short of tbe port o 
destination, without payment of the fu ll freight* 
for the voyage, whether the cargo arrive^ there in 
a damaged or in an undamaged state.”  In 2 he 
Propeller Mohawh (8 Wallace U.S. Sup. Ot. Rep- 
153, 161), i t  is said, “  In  cases where the disaster 
happens in consequence of one of the perils w itni 
the exception in the b ill of lading, or charter-party, 
the only responsibility of the vessel is to refit an“  
forward the cargo, or the portion saved, or if  tha 
is impracticable to forward i t  on another vesse , 
and the owner is then entitled to freight. I f  P®f 
of the cargo is so far damaged as to be unfit to 
carried on, the master may sell it  at the inter
mediate port, as the agent for the shipper, 0 
whom i t  may concern, and carry on the remainde • 
In  this class of cases the vessel is only resp° 
sible for carrying on the cargo, being exemP 
from any damage by the exception in the contra' 
of affreightment. And it  is perfectly settled, tn 
i f  the shipper voluntarily accepts the- goods 
the place of the disaster, or at any intermedia^ 
port, such acceptance terminates the voyage a 
all responsibility of the carrier, and the master 
entitled to freight pro rata itineris.” Our contr ^  
never having been put an end to we 
entitled to fu ll freight, as we always insisted 
carrying on the goods t i l l  sold by the court; °rv 0 
least, to pro rata freight, in  consequence ot 
action of the owners of cargo in having the g°

Butt, Q.C., and W. G. F. Phillimore 
w ith them), for the owners of cargo.—We s“  t0 
that no freight is due. A  condition preceden ^  
the right to recover fu ll freight is delivery _ 
Bremen, and there has been no such de i 
[S ir R. Phillimoke.—But if the court has DJ 
action stopped delivery, which would othe w .jj 
have taken place, must not the shipowner 
retain his rights whatever they may berj . 
on equitable grounds the shipowner is not e0\ iog 
to fu ll freight, as i t  would have cost him aotae c to 
to carry the cargo forward, but the real ans 
the claim for fu ll freight is that the contra- 
never been performed. But can the . £ „er to 
claim pro rata, freight P To entitle a shipo 0 a 
recover pro rata, freight, there must have a
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new contract, either express or implied by law 
from certain facts. Where a hindrance to the 
completion of the voyage arises at an. intermediate 
port, and the owner of cargo accepts the goods at 
that port, the law implies a contract on the part 
of the shipowner to pay freight pro rata, itineris 
peracti. The consideration in that case is that the 
goods are delivered to the owner at an inter
mediate port, and that the master thereby agrees 
to surrender the lien to which he is entitled to 
enable him to earn the fu ll freight. In  this case 
the shipowner had become dispossessed of the 
goods. He had abandoned them sine spe recu- 
perandi. I t  is immaterial whether the abandon
ment was right or wrong; the possession was out 
of the owners of the ship. The possession was in 
the salvors, and afterwards in the court. The 
master never became repossessed, and so never 
Ład the opportunity of giving up his lien to the 
owners of cargo, and creating a new contract to 
pay freight pro rata. The possession of tho salvor, 
tf for the benefit of any person except themselves, 
was for the benefit, so far as the cargo was con
cerned, of the owners of the cargo. The damage 
to the ship by the collision came between the ex
cepted perils cf the bill of lading, and the ship
owner is not liable for non-delivery, but the bill of 
fadinggoesno farther; i t  excuses the shipowner, but 
does not create a new contract. Moreover, pro rata 
freight can only be due when both parties consent to 
a delivery at the intermediate port. Here neither 
Party would consent to the payment of pro rata, 
freight. The shipowners claimed full freight, or 
the right to carry on. Hence it  cannot be said 
that the shipowners were assenting parties to any 
contract stipulating for the payment of pro rata 
freight. They cannot now ask the court to set up a 
contract which they have hitherto refused to adopt, 
frt all the cases cited the shipowner continued in 
Possession of the goods, and in such cases it must 
he admitted that he may retain the goods and carry 
them on in the exercise of his right of earning 
freight. Here, however, there is no possession by 
the shipowner. Even where goods are sold by a 
toaster in the exercise of a wise discretion, before 
arrival at the port of destination, he is not the 
^gent of the owners of cargo to accept delivery for 
hem, and so create a contract to pay pro rata 

fre igh t: (Vlierboom v. Chapman, 13 M. & W. 230). 
the master is bound, no doubt, to carry goods on 
h the merchant does not interfere, but not other
wise: Tronson v. Dent, 8 Moore P. O. C. 419) 
“hd he can only recover freight in case of 
ach carrying on or such interference. In  

T °!S‘ra y - Henderson (L. Hep. 5 Q. B. 346; 22 
P' T: Rep. N. S. 577; 3 Mar. Law Cas. O.S. 419) it 

said; “ What then ought the master to have 
ne p i f  hg had been in a foreign port, where the 

freighter was not and could not have been con- 
a fed, i t  would have been his duty either to 

Pr°vide for sending home the cargo, when suffi- 
ently dry by another ship, or for selling it on 

fr e. sPot, as might best serve the interest of the 
j,.eighter. He could not have justified the taking 

em on in their then condition, if any better 
thUr8e cou^  Lave been adopted, and if  he sold 

Le would not have been entitled, according to 
p® decision of the Court of Exchequer in the case of 

lerboom v. Chapman {uhi sup.), even to freight 
to V ai“ '”  A  new contract is absolutely necessary 
6 *°und the claim to pro rata, freight. In the 

case in  the Exchequer Chamber (L. Rep. 7

Q. B. 234) it is said: “  There are unquestionably 
cases in which the exercise of such a duty 
would be incumbent upon the master as repre
senting the owners of the ship, and for their 
interest. As for instance, in the case of a 
perishable cargo so damaged by salt water that i t  
could not in its existing state be taken forward in 
specie to the port of discharge, so as to earn the 
freight, but which could, at an expense consider
ably less than the freight, be dried and carried on. 
In such a case to earn the freight, i t  might be for 
the interest of the owner of the ship to save the 
cargo by drying. To sell i t  or abandon i t  would 
give no right to freight pro rata against the owner 
of cargo, nor any right to recover against the 
underwriter on freight.”  I f  in the opinion of the 
court the cargo was in such a state that to save 
further deterioration i t  was right to sell it in 
London, then the master, i f  he had been in posses
sion, ought to have sold it there, and then he 
could have recovered no freight; he cannot put 
the case higher than if  he sold i t  himself. The 
contract of affreightment was at an end by reason 
of the happening of an excepted peril, and the 
shipowners set up this peril as an excuse for not 
performing their contract; how can they now say 
that the contract is subsisting ? I f  the contract 
is so at an end the duty of the master, if he had 
brought the ship into port, would have been to sell 
the cargo: (The Oratitudine, 5 C. Rob. 240). But 
on the sale there would have been no right to 
freight.

M il ward, Q.O. in reply.
Cur. adv. vult.

July 22. Sir R. P h illim o r e .—The Kathleen, a 
vessel laden with cotton, coming from Charleston 
to Bremen, came into collision with a vessel called 
the Mallowdale on the 24th Jan. last. The damage 
which she received induced the master to abandon 
her; no blame attaches to him on that account; 
she was abandoned and became a derelict. She 
was afterwards saved in her shattered condition 
by certain salvors, English and French, and 
brought with her cargo into Dover on the 27th 
Jan. I  awarded 33501. salvage remuneration with 
certain costs. On the 30th Jan. I  made an order 
for unlivery of her cargo. On the 9th Feb., on an 
affidavit of the owner of the cargo as to the 
deterioration of the cotton, I  ordered a sale 
to take place. On the 16th Feb the unload
ing was completed. On the 18th Feb. the 
shipowner offered to carry on the cotton to 
Bremen. I  ordered the sale, however, at the 
request of the owners of the cargo, reserving all 
questions as to freight. The sale took place 
on the 12lh March. The ship sold for 5801., and 
the cargo for 14,0001.; the freight claimed is 23001. 
The money (the produce of the sale of the cargo) 
has been paid into court, and I  am now asked, 
after payment of the salvage reward, to deduct 
the freight amounting to the sum mentioned 
before the residue be paid out to the owner of the 
cargo.

Whatever right the shipowner had, has been 
preserved to him, for, as Mr. Justice Story 
said, in the case of The Ship Nathaniel Hooper (3 
Summer’s Rep. 553) : “  The possession of the pro
perty by the court through its officers, is a posses
sion protective of the interests of all concerned, 
and not displacing the rights or lien of any party.”

I t  is urged on behalf of the shipowner—first, that 
the cotton could have been carried on in another
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ship, and would have arrived at Bremen, though 
partially injured, in specie. Secondly, that he 
was willing and ready to carry i t  on in another 
sh ip; thirdly, that the collision was not in any 
way imputable to him or the consequence of his 
fa u lt; fourthly, that the collision was one of the 
excepted perils in the contract contained in the 
b ill of lading. A ll these propositions are true.

I t  was further urged that it must be presumed 
that he would have taken proper measures for 
drying the cotton before i t  was transshipped. 
The cases of Notara v. Henderson (L. Rep. 7 
Q. B. 217), and Blasco v. Fletcher (14 C. B., 
N. 8., 147), and other cases were relied upon. 
I t  was contended, therefore, that the ship
owner was entitled to fu ll freight, or at least to 
pro raid freight. The latter question may be 
conveniently disposed of first.

There is no express contract for a pro rata 
freight. According to the decisions at common 
law, however, a title  to pro rata freight may 
arise out of a new implied contract with the 
shipowner to which both parties assent. But 
i t  was tru ly  observed by Mr. Butt, that in 
this case neither party consented. The ship
owner resisted as much as he could the delivery 
of the goods, and each party stood upon what 
be considered to he his rights; the shipowner to 
carry on the cargo, the cargo owner to receive the 
goods. Moreover, it has been proved by the evi
dence, that the shipowner demanded fu ll freight.
I  am of opinion that no pro rata freight is due.

The only question, in truth, is whether the ship
owner is entitled to the fu ll freight. I  have been 
referred, by the industry of counsel, to a great 
many cases, and they contain valuable principles 
of law, but in all of them I  think the element of 
mixed fact and law present in this case is wanting.

In  this case the vessel was a derelict; in other 
words, the owner through his agent, the master, 
had abandoned all possession of the ship, and at the 
time of abandonment had certainly lost all right to 
freight or to carry on the cargo. I t  has been 
urged that the salvors have only a lien for their 
remuneration, and this is true. But it  is also 
true that they are in lawful possession, and cannot 
be displaced by the owners. When the salvage 
suit begins the property is placed in the custody 
of the court, which is bound to do what is best for 
it. In  this case the court ordered the sale of the 
cargo for the benefit of the parties interested. I f  
no claimant appears the property in the ship would 
after a certain length of time belong to the Crown. 
Sir John Nicoll in the case cited by counsel (The 
Bantzic Packet, 3 Hagg. 385) draws the distinc
tion between salvage rendered to a ship in distress 
and a ship abandoned. “  I t  is different,”  he says, 
“  in the case of a derelict; there the first occu
pant has a vested interest and an exclusive right 
of possession, i f  alone he can save the property; 
he takes possession, indeed, for the benefit of the 
Crown, in the first instance, but subject to a 
liberal remuneration.”  I t  is, indeed, true that 
the original shipowners are allowed a persona 
standi in this court, and receive the remainder of 
their abandoned property after the legal charges 
on i t  have been satisfied; but the same can be 
predicated of the owners of the cargo, which, i f  
the contract still subsisted between them and the 
shipowner, would not be the case; for the ship 
would have a right to represent the oargo as well 
as the ship. In  fact, the nossession of the cargo

abandoned by the shipowner vested first in the 
salvors and afterwards in  this court before it 
could be restored to the owners.

On the whole, I  am satisfied that the contingency 
provided for in the b ill of lading as nullifying the 
contract, namely, “  the danger of the seas,”  has 
happened, and that the original contract between 
the owners of the ship and of the cargo is at an 
end. I  shall, therefore, grant no freight in this 
case.

Solicitors for the English salvors, Clarkson, Son, 
and Greenwell.

Solicitors for the French salvors, Beacon, Son, 
and Rogers.

Solicitors for the owners of the Kathleen, Flux 
and Co.

Solicitors for the owners of cargo, Stokes, Saun
ders, and Stokes.

A M E R IC A H  R E P O R TS .
SUPREME COURT OF THE UNITED 

STATES.
Beported by B. D. Benedict, Proctor and Advocate.

T he Steamship P ennsylvania .
Collision at Sea—Steamer and harque—Foghorn 

and bell—Speed in fog—■Contributory negligence 
—Presumption.

A steamer going at the rate of seven miles an hour 
in a fog, came into collision with a barque, which 
was lying to and making aheadway of a mile andct 
half an hour. Those on the barque were ringing 
a bell, but were not bloiving a foghorn. The barque 
was sighted by the steamer’s lookout about three 
or four hundred feet distant, a lit>le on w6 
steamer’s starboard bow. Her helm was firs 
ported, then starboarded, and then ported again’ 
and she struck the barque about midships, sink
ing her almost instantly.

Held that the steamer was in fault in going at to° 
great a speed in the fog. That the barque was m 
fault in not blowing a foghorn instead of ringing 
a bell. That the presumption teas that this / aW , 
of the barque contributed to the collision. Tl’a 
it was impossible to rebut that presumption, on 
that the damages must be apportioned (differing 
from the Privy Council in the case of the Penn 
sylvania (23 L. T. Rep. N. S. 55). ,

T his was an appeal by the owners of the Pennsy 
vania, from a decree of the Circuit Court o ft  
United States for the Southern D istrict of 
York, holding her liable for the loss of the barq 
Mary A. Troop, which was sunk by a collision wl 
the Pennsylvania on 15th June 1869. The eviden 
in the case did not vary materially from 
evidence in the suit brought against the j 
sylvania by the owners of the cargo on board 
the barque, the decision in which is reported 
24 L. T. Rep. N. S. 55, except that it  was tea 
complete as indicated in the judgment.

For the barque, 11. B. Benedict.
For the steamship, William Allen Butler. _
Strong, J., delivered the opinion of the Cour ■ . 

I t  may be that when the barque was discove ^  
by those on board the steamer it was too 1® j. 
avoid a collision. The two vessels were then ^ 
more than three or four hundred feet apart, 
the steamer had the barque almost across her 
Yet it  is possible that i f  her helm had been PuaD- 
starboard instead of to port when the lookou
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flounced “  bell on the starboard bow,”  and bad 
been kept ported, the collision might either have 
been avoided or have been much less disastrous. By 
porting her helm she was turned toward the point 
Where the bell indicated the barque was, and this 
apparently increased the danger of a collision. 
But if  this is not to'be attributed to her as a fault, 
there is no excuse to be found in the evidence for 
fhe high rate of speed at which she was sailing 
during so dense a fog as prevailed when the vessels 
came together. The concurrent testimony of wit
nesses is that the objects could not be seen at any 
considerable distance, probably not farther than the 
length of the steamer, and yet she was sailing at 
the rate of at least seven knots an hour, thus pre
cipitating herself into a position where avoidance 
pf a collision with the barque was difficult, i f  not 
impossible, and would have been, even i f  the 
barque had been stationary. And she ought to 
have apprehended danger of meeting or overtaking 
vessels in her path. She was only two hundred 
toiles from Sandy Hook, in the track of outward 
and inward bound vessels, and where their presence 
flflght reasonably have been expected. I t  was, 
therefore, her duty to exercise the utmost caution.

Our rules of navigation, as well as the British 
fflles, require every steamship, when in a fog, “  to 
go at a moderate speed.”  What is such speed may 
flot be precisely definable. I t  must depend upon 
the circumstances of each case. That may be 
Moderate and reasonable in some circumstances 
which would be quite immoderate in others. But 
the purpose of the requirement being to guard 
against danger of collisions, very plainly the speed 
should be reduced, as the risk of meeting vessels 
j®. increased. Iu  the case of The Europa (Jen- 
hms’ Rule of the Road at Sea, p. 52), i t  was said 
y the Privy Council: “  This may be safely laid 
°Wn as a rule on all occasions, fog or clear, light 

■°r dark, that no steamer has a right to navigate at 
j Uch a rate that it  is impossible for her to prevent 
hauiage, taking all precaution at the moment she 
. f es danger to be possible, and if she cannot do 
hat without going less than five knots an hour, 
hen she is bound to go at less than five knots an 
°Br.”  And we do not th ink the evidence shows 
hy necessity for such a rate of speed as the 
earner maintained. I t  is true her master, whilst 

jdm itting she was going seven knots, states that 
6 don’t, consider she could have been steered 

going slower—could not have been steered straight.
, two other witnesses testily that, in their 

safD*°n’ SQe could not have been navigated with 
ety and kept under command at a less rate of 

ar 6u t'*lan seveD m9es an hour. These, however, 
f 6 but egressions of opinions based upon no 

ots. They are of little  worth. And even if i t  
re true that such a rate was necessary for safe 

t.v,eera8e> i t  would not justify driving the steamerthrq l0ugh so dense a fog along a route so much fre- 
QO®nted, and when the probability of encountering 
he er vessels was so great. I t  would rather have 
0j,etl her duty to lay-to. But there is the evidence 
Cr0lle who had been a ship-master, and who once 
jj. ssed the Atlantic as a passenger in this steamer. 
he states that on the passage she did not, to the 
du • bis knowledge, average over four knots 

twenty-four hours, and that he noticed no 
8Pe ‘n ber steerageway at that low rate of 
Wo u  ho was in the habit of going to sea he 

h probably have noticed difficulty i f  there had 
11 any. This is a fact of more weight than any

mere opinions unsupported by observation or trial. 
We think, therefore, i t  must be concluded that the 
steamer was going at an undue rate of speed, and 
that it  was her fault that she came into a position 
from which she could not, or certainly did not, 
escape without colliding with the barque.

I t  is next to be considered whether any fault of 
the barque contributed to the collision. That she 
was in fault is beyond controversy. She was in 
plain violation of the rules of navigation, which re
quired her to blow a foghorn. Both our own and 
the British shipping Acts enact that sailing ships 
when under way shall use a foghorn, and when 
not under way shall use a bell. The British 
Merchant Shipping Acts expressly declare that 
owners and masters of ships shall use no other 
fog signals than such as are required by the regu
lations, and that i f  in  any case of collision it 
appears to the court before which the case is tried 
that such collision was occasioned by the non- 
observance of any regulation made by the Act, 
or in pursuance thereof, the ship by which 
the regulation has been infringed shall be 
deemed to be in fault, unless i t  is shown 
to the satisfaction of the court that the circum
stances of the case made a departure from the 
regulation necessary. Our own statute does not 
contain this provision expressed, but its meaning 
is the same. The barque in this case was a British 
ship, as was the steamer, She was under way, 
moving slowly, indeed little, if  any, more than a 
mile an hour, with her helm lashed three-quarters 
to port, but on her starboard tack, carrying two 
close-reefed topsails, foresail, fore topmast and 
mizzen staysails, and with no sails aback, so far as 
it  appears. She was constantly changing her 
position. I t  was her duty, therefore, to blow a 
foghorn, and not to ring a bell. By ringing a bell, 
as she did, she gave a false signal, and, so far as 
she could, assured all approaching vessels that she 
was not under way. There is some evidence that 
a bell can be heard as far as can a foghorn, and 
some that i t  can be heard farther. On the other 
hand there is evidence that a foghorn can be 
heard farthest. However this may be the barque 
had no right to substitute any equivalent for the 
signal required by the navigation rules. In  the 
case of The Emperor (Holt’s Rule of the Road, 
38), it was said “  i t  is not advisable to allow these 
important regulations to be satisfied by equivalents, 
or by anything less than a close and literal ad
herence to what they prescribe.”  In  addition to 
this it  may be remarked that a bell can never be 
an equivalent for a foghorn. I t  gives different 
information. Both may notify an approaching 
vessel that the signalling ship is in the neighbour
hood, but the one gives notice that the ship is 
moving, and the other that the ship is stationary.

Concluding then, as we must, that the barque 
was in fault, it  still remains to inquire whether the 
fault contributed to the collision—whether in any 
degree it  was the cause of the vessels coming into 
a dangerous position. I t  must be conceded that if  
i t  clearly appears the fault could have had nothing 
to do with the disaster, i t  may be dismissed from 
consideration. The liability for damages is upon the 
ship or ships whose fault caused the injury. But 
when, as in this case, a ship at the time of the col
lision is in actual violation of a statutory rule 
intended to prevent collisions, it is no more than a 
reasonable presumption that the fault, i f  not the 
sole cause, was at least a contributory cause of the
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disaster. In  such a case the burden rests upon the 
ship of showing not merely that her fault might 
not have been one of the causes, or that it  probably 
■was not, but that i t  could not have been. Such a 
rule is necessary to enforce obedience to the 
mandate of the statute. In  the case of The Fenham 
(23 L. T. Rep. N. S. 329), the Lords of the Privy 
Council said “  i t  is of the greatest possible import
ance having regard to the Admiralty regulations, 
and to the necessity of enforcing them, to lay down 
this rule: that if it is proved that any vessel has not 
shown lights, the burden lies on her to show that 
her non-compliance with the regulations was not 
the cause of the collision.”  In  some cases i t  is 
possible to show this with entire certainty. In  
others it  cannot be. The evidence in the present 
case leaves it uncertain whether if  a foghorn had 
been blown on the barque, it  would not have been 
heard sooner than the bell was heard, and thus 
earlier warning have been given to the steamer— 
seasonable warning to have enabled her to keep 
out of the way. I t  was not without reason that 
the statute required a foghorn for ships under 
way, and a bell for those not under way. The 
Legislature must have known it  was important 
ships should have the earliest possible notice of 
the proximity of other moving vessels. They might 
be approaching each other. I f  so, they would 
come together sooner than they could i f  one of 
them was not under way. I t  may be assumed 
therefore, that the Legislature acted under the 
conviction that a foghorn could be heard at a 
greater distance than a bell, and required the use 
of one rather than that of the other for that 
reason. To go into the inquiry whether the Legis
lature was not in error—whether in fact a bell did 
not give notice to the steamer that the barque was 
where she was as soon as a foghorn would have 
done—is out of place. I t  would be substituting 
our judgment for the judgment of the law-making 
power. I t  would be admitting the validity of an 
equivalent for that which the statute has made a 
positive requirement.

Then how can it  be shown on the part of the 
barque that the failure to use a foghorn certainly 
contributed in no degree to the collision P How 
can it be proved that if  a foghorn had been 
blown those on board the steamer would not 
have heard it  in season to have enabled them 
to check their speed or change their course, and 
thus avoid any collision P Though there were two 
look-outs on the steamer, each in his proper place, 
the barque’s bell was not heard until the vessels 
were close upon each other. Who can say the 
proximity of the vessels would not have been dis
covered sooner i f  the barque had obeyed the navy 
regulations? I f  it be said this is speculation.it 
may be admitted, but i t  is speculation rendered 
necessary by a certain fault of the barque. I t  is 
equally speculative to conclude that the collision 
would have taken place if a foghorn had been 
used instead of a bell, and infer therefrom that the 
fault of the barque had no relation to the disaster. 
The truth is the case is one in which, while the 
presumption is that the failure to blow a foghorn 
was a contributory cause of the collision, and 
while the burden of showing that it  was in no 
degree occasioned by that failure rests upon the 
barque, it  is impossible to rebut the presumption. 
I t  is a well known fact that in some states of the 
atmosphere a foghorn can be heard at much 
greater distances than others. How far i t  could

have been heard when this collision occurred can 
never be known. Nor can i t  be known what pre
cautions the steamer would have adopted if  the 
true and proper signal had been given her. Hence, 
i t  appears to us the barque has not proved that 
her failure to. obey the shipping regulations was 
not a concurrent cause of the injury she received, 
and, consequently, as both vessels were in fault, 
the damages, according to the Admiralty rule, 
should be divided.

We have not overlooked the fact that in a 
libel by the owners of the cargo of the barque 
against the steamer for damages resulting from 
the same collision, i t  was held by the Judicial 
Committee of the Privy Council in England, that 
the disaster was chargeable to the steamer alone i 
(The Pennsylvania, 23 L. T. Rep. N. S. 55.) But 
w ith great respect for the tribunal that thus decided 
we do not feel at liberty to surrender our judgment 
especially in view of the fact that the case is now 
more fully presented and the evidence is more 
complete than it  was in  the British Court.

The degree of the Circuit Courtis reversed, and 
the cause is remanded with instructions to enter 
a decree in accordance with this opinion.

U.S. DISTRICT COURT—DISTRICT OF 
OREGON.

(Collated by J. P. Aspinall, Esq., Barrister-at-Law.)

I n  A d m ir alty .
Tuesday, Aug. 18, 1874.

T he H er m in e  (a).
Seamen's wages—Shipping articles—Duration °f  

voyage—Merchant Shipping Act, 1873—Wrong' 
fu l discharge — Foreign ships —Jurisdiction' 
Leaving ship without permission of master■— 
Desertion—-Setting aside inequitable contracts. 

Under the Merchant Shipping Act of England oj 
1873, the shipping articles need only specify ( _ 
maximum duration of the engagement of a sea 
man, and the places or parts of the world to whic 
it does not extend: . ,

Held, that a specification of the places to which th ̂  
voyage or engagement might extend, was an rnt. 
plied agreement that it was not to extend to any 
other, and, therefore, a sufficient compliance t»1 
the Act. _ . . „

A Court of Admiralty will not decline jurisdtd\ 
of a suit by foreign seamen against a f oretn e 
vessel to recover wages, where it appears that 
voyage has been completed or broken up, of . 
seamen have been discharged by the wrongful 
of the master. _

Semble, that the court will not decline jurisdid 
where it appears the seamen have been disch'iy 
with their own consent before the expiration of 
voyage, without the payment of wages airs ^  
earned, or any ageeement or understanding 0 
cerning them. .JinQ

A seaman is bound to slay by the vessel accor  ̂
to his agreement, whether the master â^es, ipre- 
means to compel him to do so or not, and, t _ 
fore, where seamen leave a vessel before the c 
pletion of the voyage, although with the know 
of the master, and upon his promise tha1 ^  
should not be arrested therefor, but with011 
consent, they are guilty of desertion._____

(a) From the written judgment of the learned j° 
as given in the Chicago Legal News.
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Contracts with seamen upon a discharge before com
pletion of voyage concerning wages already earned, 
will be set aside or discharged by Court of Ad
miralty if  inequitable.

Quantum meruit, what seamen entitled to on.
This was a cause o f wages in s titu te d  by certain 
■British seamen against the B rit is h  barque I l e r -  
mine.

The facts sufficiently appear from thejudgment.
A. C. Gibbs and Hughes, for the libellants.
W . R .  E f in g e r ,  fo r the claimants.
H eady , J —Peter Whelan and five others bring 

this suit against the British barque Rermine, to 
recover the sura of 489.98 dollars, alleged to be 
“ 08 them as wages for service as seamen on 
said barque, on a voyage from Liverpool to this 
Port.

The libellants shipped on the Rermine at Liver
pool on the 21st Jan. 1874, as ordinary seamen, 
on a voyage from Liverpool to Portland (Oregon), 
aBd any ports and places in the Pacific, Indian, 
a0d Atlantic Oceans, China and Eastern seas; 
thence to a port for orders and the conti
nent of Europe ( if required), and back to a final 
Port of discharge in the United Kingdom ; term 
not to exceed three years ; at the monthly wages

I t  is alleged in the libel that the libellants, 
during the voyage, were “  fed upon very poor 
¡nod, of such poor quality as to endanger their 
health and render them liable to scurvy and other 
*nckness.”  and that therefore they asked for their 
discharge at this port, “  unless they could be 
fetter treated and fed,”  and that thereupon the 
jhasiter discharged them, but refused to pay them 
their wages.

The answer of the claimants, G. H. Fletcher 
nd Co., of Liverpool, denies that the libellants 

'Vere poorly fed or otherwise improperly treated 
®n the voyage, or that they left the vessel on that 
ocount, or that the master discharged them, and 

A ers that the libellants deserted the vessel, and 
hereby forfeited their wages.

The Rermine arrived at this port on the 5th 
^■hg.,anda few days afterwards the libellants asked 
A e master, Alfred H  Hiscock, for their discharge, 

replied, that he was willing to discharge them 
they would forfeit the wages earned, as be would 

ave to pay double or more wages for seamen in 
, *s port to take their place. Roberts wanted 
j, dollars, but finally agreed to take 5 dollars. 

?jprs agreed to the same terms; and the others 
Jd they would forfeit their wages if the master 
0a‘d give them a legal discharge. 

j : , | n the following day, Monday, Aug. 10, the 
, . ellants, by the direction of the master, met 
. 01 at the British consul’s office. The matter 
¡̂as fhen stated to the consul, who declined to 

charge the men unless they were paid in 
■ This the master declined to do, and the 

g n8nl directed the men to return on board. 
1116 conversation then ensued between the 
ster and the men, the latter being still 

^  Xlot>8 to leave the vessel, the result of which 
lerS’ that the former promised if the libellants 
lib ii won'd not arrest them. Thereupon the 
L 6 'anfs returned to the vessel, and after some 

the master followed. The result was that the 
at>'Ster fJa’d the men from 3 dollars to 4 dollars 
A  e°e, except Roberts, to whom he paid 8 dollars, 

thfT  foot their effects and quietly went 
on the same day. In  addition to these

sums, they had each received a month’s wages in 
advance, and 6 dollars from the slop chest on the 
voyage.

The master did not expressly assent to the 
libellants quitting the ship, but he had good 
reason to believe they would do so, and took no 
means to prevent it. In  fact, the money paid 
libellants was given to and received by them with 
the tacit understanding that if they were allowed 
to clear out without being troubled or arrested, 
they would make no further claim against the 
vessel.

The libellants had no cause to complain of 
their treatment on the voyage. On the trial they 
testified that the beef and bread were bad, but the 
weight of evidence is, that both were as good as is 
usually furnished at the port of Liverpool. They 
Were otherwise very weli supplied and cared for, 
and were in good health during the whole of the 
long voyage. Neither did they complain of bad 
food or ill-treatment of any kind to the British 
consul, although they had ample opportunity to 
do so, if they desired; nor did they leave the vessel 
on that account, but, so far as appears, for the pur
pose of bettering thoir condition in a pecuniary 
point of view. The wages out of this port average 
40 dollars per month—more than twice the rate at 
which they were engaged to serve on board the 
Her mine for the next two and a half years.

I t  is admitted that the answer correctly describes 
the voyage set out in the shipping articles, but the 
libellants maintain that the description of the voy
age beyond this port is so vague and uncertain as 
to render the contract so far void, and therefore 
the libellants are entitled to their discharge and 
wages here, as being the legal end of the voyage.

The contract having been made in a British port 
for service on a British vessel, its validity must 
depend upon the law of that country. This is the 
general rule of law, and i t  is particularly applicable 
to cases like this in the Admiralty Courts, which 
“  are in some sense international courts charged 
with the duty of declaring the law applicable to 
ships (The Acme, 2 Benedict, 386; The Jerusalem,
2 Gal. 191; The Infanta, 1 Abb. Ad. R 263.)

Sect. 149 of the English Merchant Shipping Act 
1854 provides that the shipping articles shall, 
among other things, contain the following : “  The 
nature, and as far as practicable, the duration of 
the intended voyage or engagement.”  The Mer
chant Shipping Act 1873, amends this section, so 
that the agreement, “  instead of stating the nature 
and duration of the intended voyage or engage
ment,”  may “  state the maximum period of the 
voyage or engagement, and the places or parts of 
the world (if any) to which the voyage orengage- 
ment is not to extend.”

No English authorities have been cited upon 
the construction of this provision, but I  th ink 
that under the Act of 1873, i f  not the one of 
1854, the description of the voyage is sufficient. 
The maximum duration of the engagement is 
fixed at three years, and although the articles 
do not expressly “  state the places or parts of 
the world ”  to which it  is not to extend, I  think 
they do so sufficiently when the mention “  the 
places, &c„”  to which i t  may extend. By a 
necessary implication, all other “  places or parts 
of the world ”  than those mentioned are excluded 
from the engagement—it  does not extend to them.

Upon this point counsel for libellants cited Snow 
v, Wope (2 Curtis,301),in  which the agreement was
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held void, because the articles only described the 
voyage as being “  from the port of Boston to Val
paraiso, and other ports in the Pacific Ocean, at and 
from thence home direct, via ports in the East 
Indies or Europe,”  without any limitation upon 
the time to be occupied in making such voyage. 
The court held that the agreement was void because 
i t  did not comply with the Act which required 
that the agreement should declare “  the voyage or 
voyages, term or terms of time,”  for which the 
seamen may have shipped. But in the case at bar, 
the duration of the engagement is limited, and it  
is to be inferred, from the opinion of the court in 
Snow v. Wope that, i f  there had been a like lim i
tation in that case, the court would have held the 
agreement valid, notwithstanding no definite or 
specific voyage was described in it.

On the part of the claimant it  is objected that, 
this being a suit for wages earned by foreign sea
men on board a foreign vessel, the court ought to 
decline the jurisdiction, and remit the libellants to 
the tribunals of their own country.

Upon this point counsel cites The Napoleon 
(Oleott, 208): Graham, v. Hoskins (id.224); Davis 
v. Leslie (1 Abb. 123); The Infanta (id. 263); Bucket 
v. Klorkgeter (id. 402). The rule established by 
these cases is to the effect that the court w ill not 
take juriRdictioninsuch cases,unless it  is necessary 
to prevent a failure of justice, as where the voyage 
has been completed or abandoned, or the seamen 
discharged or the contract otherwise dissolved by 
the wrongful act of the owner or master. These 
cases were all decided in the same court, and 
they carry the rule against the jurisdiction to 
the extreme. In  considering this question in 
Benedict’s Admiralty Practice, § 282, it  is said 
that “ nothing within the territory of a nation 
is without the jurisdiction. . . .  In  the present 
state of international intercourse and commerce, 
all persons in  time of peace have the right to 
resort to the tribunals of the nation where they 
may happen to be, for the protection of their 
rights. The jurisdiction of the courts over them 
is complete, except when i t  is excluded by treaty.”  
In  The Jerusalem (2 Gal. 198), Mr. Justice Story 
states the rule as follows: “  Where the voyage has 
not terminated, or the seamen have bound them
selves to abide by the decisions of the tribunals of 
their own country, foreign courts have declined 
any interference, and remitted the parties to their 
own tribunals for redress. But where the contract 
has been dissolved by the regular termination of 
the voyage, or by the wrongful act of the other 
party, the cases are not unfrequent in which 
foreign courts have sustained the claim for mari
ners’ wages.”

In  any view of the matter, this appears to be 
a proper case for exercising the jurisdiction. The 
libellants allege that they were discharged by 
the master in this port without the payment of 
wages. I f  the libel be true, the voyage is ter
minated as to them by the wrongful act of the 
master. Under such circumstances, i t  would 
be mere mockery, and a donial of justice, to remit 
the libellants to the forums of Great Britain, for, 
being discharged in this port, they are practically 
denied the means of access to such forums. Indeed, 
I  th ink the court ought not to decline the juris
diction, even if  it  appeared that the libellants were 
discharged with their own consent, without the 
payment of wages, or any agreement or under
standing upon the subject, or upon terms that are

manifestly inequitable and unjust. In  such cases 
they ought to recover, as upon a quantum meruit. 
Being separated from the vessel with the consent 
of the master, if  they are not allowed to enforce 
any claim which they may have against her in this 
court, i t  is a practical denial of justice.

Upon the facts of the case, the libellants 
appear to have been guilty of desertion. They 
cannot complain that the master was aware 
of their intention to quit the ship, and took 
no means to prevent it, or to compel their 
return after they had left. That is a matter 
between him and his owners. He may have had 
good reason to believe, as he stated in his testi
mony, that they would leave the ship in spite of 
him, and that i t  was no use to try  to prevent i t ; 
that they shipped with the intention of making 
their way to this coast, and then deserting the 
vessel.

However this may be, the libellants were bound 
by their contract with the owners to stand by 
the ship until the completion of the voyage» 
unless they were actually discharged by the master, 
or so maltreated as to justify their leaving without 
his consent. They had no righ t to leave the ship 
simply because they could do so, or because the 
master assured them that he would not trouble 
them for i t  if they did. Even if  i t  could be said 
that the master connivedat their quitting the ship» 
their act was none the less desertion. In  so doing 
they w ilfu lly violated their contract with the 
owners, and they cannot now evade responsibility 
therefor, by showing that the master was aware o£ 
their intention, and took no means to prevent it.

Of course the master is the agent of the owners, 
and i f  i t  appeared that by any artifice or repr®' 
sentation he had induced the libellants to quit the 
vessel under an impression that they had a right 
to do so, the case would be altered.

But I  do not think there is any ground fejj 
supposing that the master desired to get ri“  
of these men without paying them their wag80. 
No motive is shown for any such conduct, ana, 
so far as appears, the vessel can gain nothing 
by their leaving, even without their pay. u . 
with the libellants the case is otherwise. They 
evidently acted upon the fact that they com 
command more than double the wages, in ® 
out of this port, they were receiving on tn 
Hermine. The pretence that the food was s“ , 
stantially bad, or that they were otherwise d 
treated, is evidently an afterthought. I f  the to ^ 
was bad, they could and should have complain® 
to their consul, especially when they were beto 
him on this very subject of being discharged.

But supposing i t  to be true that the libell**1 
not only left the vessel with the knowledge of ,

‘ ‘ s till I  D°C

of

master, but also with his consent, 
think they are entitled to recover.

In  the first place, upon this theory 
case, all the circumstances attending the 
ments made them before leaving go to p [ i  
that such payments were made and receî_j)t 
in  satisfaction of any claim the libellants ml^ a8
have against the ship for their services. -- 
competent for them to agree with the maste; 
quit, the vessel, and receive so much for their servi 
True, a court of admiralty, in the interests of. 
apnmpTi w ill look into such contracts and deal p iseamen, w ill look into such contracts and de!V“ T0f 
and i f  any substantial advantage has been tak0 
them, so far disregard them  and do justice id 
premises.
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In the second place, i f  the libellants were dis- 
charged without any understanding or agree
ment as to the payment of wages, then they 
°pght to recover such sum, i f  any, as under all the 
c>rcumstanees they are equitably entitled to—as 
Upon a quantum  m e ru it. Under the circumstances 
Wbat are their services worth to the vessel ? 
Allowing the monthly rate of wages mentioned in 
;j*e articles, according to the libel there is due to 
Jj?6 libellants about 81 dollars apiece at this port.
To
alio

supply their places from here to Liverpool, 
wing four months for the voyage, at 40 dollars 
month, w ill cost 160 dollars per man. The 

Difference between that and the price the libellants 
Agreed to perform the same services for is 90 dol- 
ars per man—more than the sum claimed by the 
'hellants. I t  follows that the libellants, having 
a,ied to perform their contract, are not equitably 

eatitled to anything, because all the circumstances 
considered, their services are not worth so much 
0 the vessel as they have received for them.
.And this is so upon the supposition most favour- 
ole to the libellants—that the H e rm in e  w ill return 
“ Liverpool direct; forby the terms of their contract 
uey might, be required to serve two and one half 

before being discharged, and to supply their 
Ptaces during all this time, at the enhanced wages 

this port, or the other seas mentioned in the 
, rticles, would add very much to the loss sustained 
by the vessel.
fo *̂ le ''kel be dismissed, and a decree entered 

r the claimants for costs.

-D,

Thursday, March 31, 1874. 
T he M errimac  (a)

fnage — Towage — Negligence of tug—Duty to 
Jwinish towing rope — Control—Collision—Re

sponsibility.
■agreed with W. to tow his scow from Astoria to 
'~'ape_ Disappointment for 20 dollars, without 

Sjentioning which should furnish the tow line : 
a, that in the absence of any usage or under- 
anding to the contrary, the tug was bound to 

•tarnish the tow line os a part of the necessary 
6aws ,0 perform the towage, as undertaken.

 ̂ere evidence was offered by H. to prove a custom 
the effect that the tow was bound to furnish the 

'̂ne ™ suê  cases -that it was not sufficient and that the master 
hr ôw eould not be affected by it if  esta-

lshed, unless knowledge of it was brought home
i°  him.'.
aT n  a m an  on the tow fu rn is h e d  a lin e  to the tug  
a t th recl west  ° f  the master o f  the la tte r, b u t stated 
y the tim e th a t he d id  no t th in k  i t  suffic ient to 

w i t h ..
b i^ i i  sh °u ld  the lin e  be considered as fu rn is h e d  

The </le tow and  at he r 'risk, or otherwise ?
c°n tra c t to tow the scow a nd  her cargo f r o m  

0; ° n *  to the Cape, w as a  contract f o r  the h ire  
the 16 / or the carriage  o r tran sp o rta tio n  o f 
bn ■jSanie f o r a  compensation, and  was therefore a  
tyle rm‘.ent ° f  the k in d  denom inated L o ca tio  operis 

Clum  vehendarum, in  w h ich  the m aster o f  the 
the bailee, and  responsible f o r  o rd in a ry  

T h e .\ and  diligence.
in  i ' t  ^  te ft A s to r ia  w ith  the scow J . F .  

v~--—J?]^200 fe e t astern, on  the las t o f  the ebb tide,

f-e^or* ’ s taken from a report of the case in 
a9°idini7iu aw Reporter, supplied by the learned Judge 

"  the case.

for Cape Disappointment, and met the flood tide 
and S. W. wind abreast of Sand Island, as might 
have been reasonably expected, where such tide 
and wind always make a rough sea, and in at
tempting to tow said scow against the same, the 
tow line of the tow and also of the lug parted, and 
the scoiv went on Chinook Spit and was Inst; 

Held that the tug did not exercise ordinary skill and 
diligence in undertaking the voyage on the last of 
the ebb tide, or in attempting to tow the scow 
against the flood tide and wind; and therefore is 
responsible for the consequent loss of the same. 

Under the circumstances of the employment, with the 
exception of steering the tow, working her pump, 
and hauling her end of the tow line, the tug is 
responsible for the navigation of both vessels; and 
her duties were those of a private carrier for hire, 
just as much as i f  she had had her upon her own 
deck instead of astern, at the end of a tow line. 

Where a tug negligently places a tow in a peril from 
which she is lost, it is no excuse that the tow might 
have been saved, but for a mistake of or want of 
skill in the crew of the latter, in bending a tow 
line in a. dangerous and sudden emergency, or 
the want of extraordinary ground tackle.

Where a tow has parted from the tug and gone 
adrift, and is in great peril, and the latter, at the 
request of the crew of the former, attempts to take 
them off, and in so doing collides with the tow and 
sinks her, the tug is not responsible for the con
sequences of such collision, unless it was inten
tional or the result of gross negligence.

This was a suit instituted to recover damages for 
the loss of the John Francis and her cargo. The 
defendant’s vessel was engaged in towing the John 
Francis. The facts are fe lly set out in the judg
ment.

John A. Woodward and II. H. Northup for 
libellant.

W. Strong and Joseph N. Dolph for respondent. 
D eady, J.—This suit is brought to recover 2500 

dollars damages sustained by the libellant in the 
loss of the Juhn Francis, and her cargo of eighty 
cords of ash wood, through the negligence of the 
tug Merrimac while engaged in towing said John 
Francis from Astoria to Cape Disappointment, on 
9rh Sept. 1873.

The vessel lost was a “ schooner scow,”  of 
051 tons burden, 120 feet in length, 21 feet in  
breadth, and 4j- feet in depth, with two masts 
and a rudder and stearing gear ; she was decked 
over, fore and aft, carried an anchor weighing 
280 pounds, w iih 30 to 40 fathoms of chain; 
she was built in 1866 for the wood and hay 
trade on the Columbia river, at a cost of 4500 
dollars. Some time in 1872, libellant bought her 
for 1100 dollars, and afterwards put 800 dollars 
worth of repairs, rigging and sails upon her. The 
Merrimac is a single engine propeller, of 50 or 60 
horse power, and 48 tons burden, and has been 
engaged for some years in towing on the Columbia 
river, and over the Bar to and from the sea. 
About 1st Sept. 1873, the libellant met the 
master of the Merrimac, Richard Hobson, at Port
land, where conversation was had between them to 
the effect that the former expected to beat Astoria 
in a few days with his scow, bound for Cape Dis
appointment, when he would want a tug, aud that 
the latter would be ready to tow him over. Early 
in the morning of the 9th, the John Francis 
arrived at Astoria from the mouth of the Sandy 
in tow of the libellant’s little  steamer—the Wasp.
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The Merrimac having heard the previous evening 
that the scow was on the way, came over to Astoria 
from Cementville in the night to meet her. Here 
the libellant and the master of the tug met and 
made a contract whereby the latter agreed to tow 
the scow over to the Cape for 20 dollars, nothing 
being said as to who was to furnish the tow 
line. This was about 8 o’clock and near the 
last of the ebb tide. The master of the tug 
directed the libellant to have the anchor of 
the scow lifted, and let her d rift out from 
the wharf and he would come around with the 
tug and take her in tow, and in the mean
time the libellant was to take the Wasp in 
shore and secure her, and come off to the scow in 
his skiff. The tug came alongside of the scow, and 
asked libellant’s brother, who was the only person 
on board, to give him the line that was lying on 
the forward part of the scow, which he did. The 
tug then steamed along slowly, with the scow 
astern, for nearly a mile, when the libellant and 
another brother came on board the tow, and the 
tug steamed away at the rate of four or five 
knots an hour. The distance from Astoria to 
the Cape is about fifteen miles. Abreast of 
Sand Island and about four miles from the 
Cape, they met the flood tide and wind from 
the south-west. A t this point the sea is always 
rough during the flood tide. The wind and 
tide being on the tow’s quarters, she began 
drifting to leeward, when the tug turned up to 
the tide and the strain or surge parted the line 
some feet outside of the scow. The tug then 
backed up and gave the tow her line, which very 
soon parted short off some 15 or 20 feet from the 
scow. Thereupon the tug gave the tow the long 
end of her line and directed it  to be bent on to the 
long end of the tow’s line, which was done ; but 
the knot slipped while being drawn through the 
water and the line parted before it  was drawn 
taut. By thiB time the scow had drifted within 
100 feet of Chinook Spit, and the master of 
the tug directed the tow to drop her anchor, which 
was done in about three fathoms of water, with 
twenty-five fathoms of chain. This was near the 
first black buoy. The scow, under the force of the 
wind and tide, dragged her anchor slowly in the 
direction of the spit, and the men on her called 
to the tow to come and take them off. The tug 
backed up to windward and alongside the scow, 
but as she reversed her engine to go ahead it 
caught on the centre for a moment, and she 
drifted closer to the tow. As she passed the bow 
of the scow a swell caught her and carried her 
across it, where her propeller got foul in the 
anchor chain, until i t  was paid out further, when 
she got away. During this time the guard of the 
tug struck the bow of the scow at one corner, and 
broke i t  down, so that the sea poured in and filled 
her in a few moments, whereupon the crew of the 
tow ran aft, jumped into their skiff and got on 
board the tug, which was distant some 200 yards 
waiting for them. The tug proceeded to the Cape 
and returned at ebb tide, but the scow had drifted 
so far into the breakers, that i t  was not considered 
safe to go to her with the tug. By the next 
morning at 10 o’clock, her bow was pulled out 
of her with the fastening of the anchor chain, 
and she went on to the spit and was lost. The 
cargo of wood floated out as soon as she filled and 
was lost.

The line taken from the tow was a 4£ inch

line, about 40 fathoms in  length, and apparently 
in good condition. Henry Wilson, who gave it 
to the tug, testifies that the Merrimac came 
alongside, and Hobson asked him i f  the line 
lying forward on the tow “  was strong enough 
for a tow line.”  He answered, “  I  do not know ; 
I  do not believe she i s w h e n  Hobson sang 
out, “  Heave that line, and do not stand there to 
look at it.”  Hobson testifies—I  asked Wilson, “  B  
that was the line he was going to tow with ? 
What he said in reply I  do not recollect.”  I  then 
ordered him “  to give us the line quick before wo 
drifted away.”  Ingalls, who took the lino from 
the tow, testifies: “  We went alongside and asked 
if  they had a line, and they began to hunt one up. 
They said they had one, and I  took the line myself 
and made it  fast to the bits.”  J. W. Bloomfield, a 
passenger on the tug, and the person to whom the 
wood was sold to arrive at the Cape, testified that 
“  Hobson asked one of the men on the scow 
whether he had a good line. The man said he did 
not know whether the line was good or not. 1 
th ink the man was Wilson’s brother. Hobson said, 
‘ Hurry and give us the line anyway.’ ”  Upon this 
testimony I  conclude that the transaction of taking 
tho line from the tow took place substantially as 
stated by Henry Wilson. The line of the Merrimac 
was a 4 f inch Manilla rope of about 40 fathoms m 
length. I t  had been spliced and subjected to 
severe strain in towing rafts of saw logs. Either 
of them were probably sufficient to tow the scow 
in smooth water, or with the tide, but not against 
the flood-tide between Sand Island and Chinook 
Spit, as the fact of their parting as they did abun
dantly proves.

In  this case the result is a safe criterion by 
which to judge of the sufficiency of the linesi • 
The Steamer Webb (14 Wal. U. S. Sup. ^ 
Rep. 406, 414.) . .

The contract being silent as to who should furnis. 
the tow line, the respondent alleged and gave evi
dence tending to prove that there was a custom a 
the mouth of the Columbia river that in such case 
the tow should furnish the line. The evidence i 
support of the usage is weak—comes mainly fro 
witnesses who are interested in tugs—and in my 
judgment falls far short of establishing any ?uC:g 
custom. The most that can be claimed for it; ^ 
that it  establishes a usage in the case of sea-goib» 
vessels, particularly when being towed astern, tn 
the tow shall furnish the line or pay the tug e* . g 
for furnishing it, but in the case of scows and t 
like, that the tow shall furnish the line if  B̂ .e, bafl 
one, but i f  not, the tug shall furnish i t  w*ch0-e 
extra charge. Besides, it  is clear, that no a8â  
upon the subject was known to the libellant, a 
before he can be affected by a custom so recent * 
local as thiR is claimed to be, knowledge of it ® ,
be brought home to him : (2 Parsons on Contr. ' 
My impression is that the undertaking to tow 
scow from Astoria to the Cape, bound the reap 
dent to furnish the necessary means to do ^  
service with, and, in the absence of any custom^ 
understanding to the contrary, to furnish a 61 ^ 
oient tow line, as a part of such means. But tb0 j 
did furnish the line, and I  think the tug oug“  ̂  -j 
to be held responsible for its sufficiency, uni0 ^  
appears there was some understanding that it  { 
to be used at the risk of the latter. I f  the ma ̂  
of the tug called for the tow’s line, and it -D̂  
given and used without anything further cet. 
said or done by either party, the reasonable 1
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ence would be that the parties understood the con
tract as requiring the tow to furnish the line, or 
that they thereby modified or supplemented i t  to 
that effect. But in this case, the man on the tow, 
ln Riving the line, also said he did not th ink it  was 
sufficient, and there is reason for holding that i f  
the master of the tug took the line, notwithstand- 
lng this opinion, he took it  upon his own judgment 
and risk. He testifies that he thought the line 

sufficient. Still, when the master of the tow 
came on board, he made no objection to the use of 
the line, and manifestly did not think it  insufficient. 
Upon the whole, it  is not clear to my mind whether 
the circumstances under which the line was given 
and taken from the tow constitute an implied 
agreement that it  was to be used as the line of the 
tow and at her risk, or otherwise. As the case 
ruay be satisfactorily disposed of upon another 
ground, it  is not necessary to definitely decide this 
question.

The contract to tow the scow and her cargo 
from Astoria to the Cape was one of the hire 
° f  the carriage or transportation of the same for a 
compensation, and was therefore a bailment of the 
Kind denominated, Locatio operis mercium vehen- 
darum. The services of the tug and her master 
and crew were hired by the libellant for that 
Purpose. This constituted the libellant the bailor 
and the respondent the bailee of the scow and 
cer cargo: (Story on Bailments, Section 370; 
■^awards on Bailments, 338.)

This is a bailment which is beneficial to both 
Parties and the bailee is responsible for ordinary 

and diligence: (Ed. on Bail. 371; Story on 
"a il. 457.) But he is not a common carrier, and 
Jcay contract for a more restricted liability than 
**  law imposes upon him : (Alexander v. Greene, 

,, H ill, 19; The steamer Webb, 14 Wal. 414). 
counsel for respondent insists that this hiring did 
ot amount to a bailment of any kind, and in 
upport of this proposition, cites a dictum of Bron- 

®0n. J., in  Wells v. The 8. N.Co. (2 Comst. 208), 
0 that effect. I t  was decided in that case that the 

Proprietor of a tow boat was not a common carrier, 
® to the boat towed, but the dictum that such pro

prietor was not a bailee, and that the transaction 
. as not a bailment, is in direct opposition to the 

Uguage 0f a]i tim authorities, as well as that of 
o learned judge elsewhere in the same opinion, 
u in Alexander v. Greene (sup.)

, .  rhe master of the tug being a bailee for 
r(y and, as such, responsible for ordinary 

co f an<* diligence in the performance of his 
I r n v * ’ what was his duty in the premises P 
t)e , ledly he undertook to furnish a tug, pro- 
P rly equipped and of sufficient capacity and 
tli 6r *'° ra-kio the scow to the Cape, and for 
Sel e.Xer°ise of ordinary skill and prudence in 
r »ectlug the proper time to make the voyage, with 
andreilC0 *'° l he craft to be towed, and the wind 
gat' or cffier ordinary peculiarities of the navi- 
Ca 10n> and in the conduct of the enterprise in the 
getio.y^ any unlooked for or extraordinary emer-

* °°urse the relations between the tug and 
or i t  may he modified by express agreement 
cum'f reasonahle implication arising from the cir- 
ti stances and nature of the employment in a par- 
o f , ,ar case, so as to make the tug the mere servant 
the an<t under its direction. In  such a case
pQ- lah 'lity  of the tug may be limited to the mere 

t °f furnishing a sufficient motive power for 
Voi‘. I I . ,  N.S.

the tow, while the whole responsibility as to the 
time and manner of making the voyage or 
transportation would rest with the tow: (Sturgis 
v. Boyer, 24 How, U. S. Sup. Ct. Rep. 121.)

In  this case the scow being towed astern, a 
distance of some 200 feet with her own master 
and crew aboard, the tug is not responsible 
for the manner in which she was steered. I t  is 
evident from the circumstances that the tow relied 
upon her own steering gear and crew to keep her in  
the proper place in the channel, so far as the course 
of the tug would perm it: (Sproul v. Hemming- 
way 14 Pick. Mass. 7.) Neither is the tug respon
sible for any in jury which may have happened to 
the tow by reason of any defect or deficiency in her 
condition, construction or appointments, con
sidered as a scow. I t  was implied in the contract 
to tow her, that the John Francis was as seaworthy 
as vessels of her class and construction ordinarily 
are.

But as to all the other matters involved or 
to be performed in the undertaking, I  think the 
tug is responsible for any lack of ordinary care or 
diligence on the part of the respondent.

The water to be crossed was not an ordinary one. 
The peculiar difficulties and dangers of the voyage 
were well known to the respondent, and almost un
known to the libellant. The vessel to be towed was 
a flat-bottomed one, with a square head and stern, 
well loaded down with wood. She could be towed 
to the Cape on the ebb tide with comparative safety, 
while it  is almost certain that she could not be 
towed against a flood tide between Sand Island and 
Chinook Spit.

Under the circumstances there was a want 
of ordinary skill and diligence on the part 
of the respondent in leaving Astoria with this 
scow in tow for the Cape on the last of the ebb 
tide. He could not expect to carry it  with him, and 
must have known that he would meet the flood tide 
and wind at Sand Island, where it  always makes a 
rough sea, against which i t  would be dangerous 
to tow the scow: (The Brooklyn, 2 Benedict, 
552; The Caleb, 4 Ben. 15; The Olive Baker, lb, 
174; The Blanche Page, Ib.186; The M. A. Lennox, 
lb. 190; The Beer, lb . 335). To obviate the force 
of these facts counsel for respondent claims that 
the voyage was delayed half an hour waiting for the 
libellant to join the scow, after the tug had hitched 
on to her, and that this was the cause of being 
caught in the flood tide.

Taking all the circumstances into consideration, 
I  do not think this proposition is supported by the 
evidence, and if it  was, it  does not justify the re
spondent in putting the scow into the peril from 
the effects of which she was lost.

The testimony as to the time which elapsed 
between the hitching on to the scow and the 
libellant’s joining the latter, varies from fifteen 
to th irty  minutes, and as to the distance made in  
the meantime, from a quarter of a mile to a mile.

The weight of the evidence is that the time 
was not to exceed twenty minutes and the dis
tance not more than three quarters of a mile. 
The tug was making four to five knotB an hour 
until she met the flood tide, and had the ebb served, 
she would have made the Cape in something more 
than three hours. The evidence is not olear and 
direct to the fact, but the reasonable inference from 
all the circumstances is that the tug did not make 
more than two and a half knots an hour against 
the flood tide. The witnesses all agree that the

2 C
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vessels met the flood tide abreast of Sand Island, 
and this is very probable when i t  is remembered 
that they left Astoria on the last of the ebb t id e -  
near low water. As indicated by the chart, this is 
about four miles from the Cape. I f  then there had 
been no delay in starting, the tug would have met 
the flood tide in apparently the roughest place in 
the channel—about two miles from the Cape—and 
encountered substantially all the perils she did, 
with, in all probability, the same results.

But, for the sake of the argument, admit that the 
loss occurred on account of the delay. That does 
not excuse the respondent. The delay occurred 
while the respondent was in command and the 
scow was under his direction; and it  does not 
appear that the libellant occupied any more 
time in making the Wasp fast and getting 
back on the scow than was necessary and anti
cipated, and allowed for when the contract 
was made. By his undertaking he was bound to 
know whether i t  was prudent to start when he did 
or proceed on the voyage after the libellant came 
on board. The libellant gave no direction in the 
premises from the time the contract was made 
until he called to the tug to take them off the scow 
and assumed no risks save those which the law had 
necessarily cast upon him.

But suppose that the respondent had good 
reason to believe, when he started, that he could 
make the Cape without encountering the flood 
tide, still when the fact proved otherwise, I  think 
i t  was his duty, as a prudent man, to return to a 
place of safety and await the high tide and smooth 
water; particularly when it  i3 considered that the 
only tow lines on beard were insufficient to draw 
the scow through that sea, even if she could 
ride it.

W ith the exception of steering the tow, working 
her pump and handling her end of the tow line, the 
tug is responsible for the navigation of both vessels. 
Her duties were those of a private carrier of the 
tow for hire, just as much as if she had had her 
upon her own deck instead of astern at the end of 
a tow line. In  Sturgis v. Boyer et. al. (24 How. 122), 
i t  was held that “  whenever the tug, under the 
charge of her own master and crew, and in the 
usual and ordinary course of such an employment, 
undertakes to transport another vessel, which, for 
the time being, has neither her master nor crew on 
board, from one point to another, over waters 
where such accessory motive power is necessarily 
or usually employed, she must be held responsible 
for the proper navigation of both vessels.”  While 
in this case the tow had her master and crew on 
board, yet they had nothing to do with the navi
gation of either vessel, except to steer the tow in 
the wake of the tug, to work her pump and handle 
her end of the tow line. In  other respects the 
navigation of the tow was as much under the 
control of the tug as i f  there bad been no one on 
board of her. The master of the tug selected his 
own time for starting, as he said that the scow 
could not be towed ovi-r the route except in time 
of smooth water. hile they were under weigh 
no communication passed between them, except 
when the tug backed down to give the tow her line.

Respondent also insists that i f  the two pieces of 
lines had been properly bent together, the knot 
would not have slipped and the scow might have 
been saved. Each of these lines had just snapped 
like a mere thread, and there is nothing in the 
evidence or circumstances which makes i t  even

probable that the increase in length, caused by 
fastening them together, would have made them 
sufficient to tow the scow against that tide and wind 
if  the knot had held.

The fault alleged is, that the libellant did 
not seize the knot. But certainly it  could 
not have been expected that when the scow 
was about going into the breakers the libel* 
lant would take time to go aft and get some small 
cord and deliberately seize this knot. Nothing of 
the kind was directed or suggested by the re
spondent when he gave the order to bend the lines 
together. Apparently the knot was well made, 
but while being drawn through and against the 
water i t  loosened, and, as the line became taut, 
slipped. But even a mistake in this matter by the 
libellant would not excuse the tug, which had 
already negligently brought the scow into this 
p e ril: (The Webb, 14 Wal. 417.)

As to what followed after the scow cast 
anchor, I  do cot think i t  material. I t  is pos
sible that the scow might have ridden safely 
at the place she was left by the tug, until 
the turning of the tide, if  her anchor had 
been larger and the chain longer. But the peril 
which resulted in her loss, had already been 
incurred by the negligence of the respondent: 
(The steamer Webb, 14 Wal. 417; The M e r r i m a c ,  

lb. 203; U. S. Go. v. N. V. and V. A. S. Go., 
24 How. 313.) The libellant was not bound to have 
provided his scow with ground tackle sufficient to 
hold her in such an extraordinary position as that. 
In  my judgment, her ground tackle was sufficient 
for all ordinary emergencies.

So, with the collision that occurred in attempting 
to take the libellant and his brothers from the toW, 
after the anchor was dropped. The responsibility ot 
the tug under the contract to tow the scow, was at 
an end. For the time being, the undertaking had 
been abandoned by the tug. In  going to the scoW, 
at the request of the libellant, the tug was employed 
more as a salvor than otherwise, and is not respon
sible for an in jury to the scow caused by a collision 
under such circumstances. There is no doubt but 
that the collision occurred, and that the scow w®8 
sunk and the wood washed away as the immediate 
consequence of it. But I  do not think the tug 
was hand led so unskilfully or carelessly as to make 
her liable for the consequences. ,

In  the bill of particulars the scow is charge 
at 1800 dollars, the wood 400 dollars, an 
the furniture, stores, clothes, &c., at 301 doll»*8' 
I  find their value as follows: Scow, 
dollars; wood, 280 dollars; other articles, ho 
dollars; making in all 1630 dollars. The woo^ 
cost libellant 2^ dollars a cord, on the bank, 
Sandy, and he had sold it, to arrive, at the *»P 
for 4§ dollars. I  have allowed 3J dollars P® 
cord for it  at Astoria. These are coin valuation-» 
to which I  add 10 per centum for the differen  ̂
between coin and currency, which makes 1[ 
dollars. The libellant within a day or two of “ 
disaster went out to the wreck and recovered t 
anchor and chain from the sand and some bloc ’ 
ropes and rigging from the hull of the scow, 
these he has sold all but the rigging for 73 doll® 
which he values at 40 dollars. Allowing him i  
this amount for saving these things, the remain 
75.33J dollars must be deducted from the abo 
which leaves the sum from which the libell»0 . 
entitled to a decree 1717.66| dollars and the ® 
of suit.
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C O U R T OF A D M IR A L T Y .
Beported by J. P. Aspinall, Escj., Barrister-at-Law.

May 22 and June 2 and 3, 1874.
T h e  R o e b u c k .

Master’8 wages—Forfeiture—Drunkenness—Diso
bedience to owner’s orders—Desertion. 

Occasional drunkenness in port on the part of the 
master of a vessel will not, i f  unaccompanied with 
neglect of duty, work a forfeiture of wages. 

Kemble, that constant drunkenness on the part of a 
master,whether there be a proof of neglect of duty or 
not, will work a forfeiture of either the whole or 
part of his wages, according to circumstances. 

Where a master receives express orders from his 
owners as to the voyages which he is to make and 
the ports to which he is to take the ship, and those 
orders are given under and with a view to a state 
of circumstances (political) out of which danger 
might arise to the ship, and which are known to 
and discussed by the master and owner at the time 
when they are given, the master is not justified, 
out of an alleged apprehension of that danger, in 
taking the ship on other voyages, and to other 
ports ; and i f  he does so take the ship, he will not 
be entitled to recover his wages for the time during 
which she is engaged against the owners’ orders, 
even i f  the voyages are for the owners’ benefit, 
master’s wages may be forfeited by desertion, but 
there can be no absolute desertion of his ship 
Working a forfeiture of the whole of his wages i f  
there be an animus revertendi upon the part of 
tte master.

o'here a master quits his ship and remains away 
for such, a time and under such circumstances as 
lead his owner reasonably to suppose that he has 
no intention of returning, the owners will be jus
tified in removing the vessel from the place where 
%t is left, and appointing another master; and the 
0riginal master will not be entitled to recover his 
Wages for any period after the time when he so 
quitted the ship.

^Bis was a cause of wages instituted pn behalf of 
“ Btnes Gordon, master mariner, against the barque 
Roebuck, and her owner intervening. The facts 

stated in the pleadings and the judgment of 
"he court. The petition filed on behalf of the 
h'Bster was as follows :

1. On the 17th July 1871, the plaintiff entered into an 
ipeemeiit with one Duncan Macdonald, of Glasgow, in the 

° f  Lanark, then and until the 26th Aug. 1873, the 
bv the above-named British barque or vesseLRoebucfc,
to the said Duncan Macdonald hired the plaintiff

act as master of the said barqne or vessel for the 
tn o « .0  ̂ ^wo years, at wages after the rate of 12£. per 
h a ’ an^ ft was also agreed by and between the said 
dn?les that one half of each snch monthly sum should, 

f^e continuance of the aforesaid term of hiring, be 
of t?»larly. Paid by the said Duncan Macdonald, as owner 
^  be said barque or vessel as aforesaid, to the wife of 

plaintiff, then residing at Glasgow aforesaid, 
j )  ' P n the 27th Aug. 1873, one Kenneth Macdonald, of 

+ e (hereinafter called the defendant), became the 
o stcred owner of the said barqne or vessel, 

ly- * the 25th July 1871 the said barque or vessel was 
abn Port ° f Liverpool, and the plaintiff, on or
of jb t the last-mentioned day, joined her there as master 

4 ^ i? 11 Pnrsuance of the above-mentioned agreement. 
bar*n Plaintiff continued to act as master of the said 
a»j.p 0 or vessel, in pursuance of the above-mentioned 

J.^cnt, from the day in the last preceding article 
lcln^d up to and until the end of April or the begin- 

®aid -25 May 1872. at which date the plaintiff was, by the 
£riVfiq nca.n Macdonald, wrongfully and unlawfully de- 

o of his command as master of the said barque or

vessel, and of the benefit of the above-mentioned agree
ment, and was then wilfully abandoned and deserted in 
the manner in this petition hereinafter described. _

5. On or about the 31st July 1871, up to which time the 
said barqne or vessel had been lying since the before- 
mentioned 25th day of the same month in the port of 
Liverpool, the plaintiff sailed as master of the said barqne 
or vessel on the following voyage; that is to say, having 
loaded a cargo of coals at Liverpool, he sailed from Liver
pool for Montevideo, where he arrived on or about the 30th 
Sept, in the same year ; sailed thence on or about the 
30bh Nov. following for Buenos Ayres, and arrived there 
on or about the 1st Dec. 1871; sailed thence for Port 
Santa Cruz on or about the 23rd Jan. 1872, and arrived 
there on or about the 15th Feb. 1872; sailed thence on or 
about the 22nd March 1872, for Sandy Point, in the Straits 
of Magellan, and arrived thereat the latter end of March. 
1872. The then owner, Duncan Macdonald, was at Sandy 
Point, and came and thenceforward remained on board 
the said barque or vessel; sailed thence on or about the 
15th April 1872, for the Santa Cruz River, and arrived 
there on or about the 25th day of the same month, and 
the said barque or vessel was there anchored in a safe 
place not far from the month of the said river.

6. Whilst the said barqne or vessel was lying at anchor 
in the Santa Cruz River, as in the last preceding article 
mentioned, the plaintiff was ordered by the said Duncan 
Macdonald, who was then on board of the said barque or 
vessel as aforesaid, to go ashore on tbe « ast of Pata
gonia, and on behalf of the said Duncan Macdonald to 
proceed to a certain island known as M  >unt Lion Island 
or the Rookery, and lying close to the mainland of 
Patagonia, about twenty or twenty-five miLs to tbe 
southward of Mount Entrance, in order to see on behalf 
of the said Duncan Macdonald what guano, if  any, was 
on the said island, and to choose a good_ and safe place 
for anchorage in the vicinity of the said island.

7. In  obedience to the said order of the said Duncan 
Macdonald, and at his request as aforesaid, and for no 
other reason whatsoever, the plaintiff, on or about the 26th 
April 1872, did go ashore and did thenprooeed to the said 
island for the purposes in the preceding article mentioned, 
and whilst engaged in the performance of the same, at or 
near the said island, was there wilfully abandoned and 
deserted by and by the order of the said Duncan Mac
donald, as in the next following article described.

8. The plaintiff was always ready and willing, and it  
was always his intention, after the performance by him 
on behalf of the said Duncan Macdonald as aforesaid 
of the purposes for which he had proceeded to the said 
island, by the order and at the request of the said 
Duncan Macdonald as aforesaid, forthwith to return to 
and rejoin the said barque or vessel, but before he could 
do so, and whilst he was engaged at or near the said 
island on behalf of the said Duncan Macdonald as afore
said, as the said Duncan Macdonald well knew, tbe said 
barque or vessel, having the said Duncan Macdonald on 
board as aforesaid, and nnder his direction sailed away, 
and the plaintiff was thereby left deserted and abandoned 
at or near the said island.

9. The plaintiff continued, after being deserted and 
abandoned as hereinbefore described, to make every effort 
to rejoin the said barque or vessel, and in so doing suffered 
many grievous privations and hardships; bat since the 
said desertion and abandonment he never saw her again 
until he reached Buenos Ayres, on or about the 8th July 
1872, when the said Duncan Macdonald, unlawfully and 
contrary to the tenor of the before-mentioned agreement, 
refused to allow the plaintiff to rejoin the said barque or 
vessel, or to act as master of the same.

10. Up to the 21st Nov. 1873, or thereabouts, the plain
tiff was unable to obtain employment in any homeward- 
bound vessel, but upon or about that day the plaintiff 
shipped on board the steamship Caroline, bound for 
Antwerp as acting second officer, and be arrived on 
board the said steamship at Antwerp on or about the 
2nd March 1873. The plaintiff thence forthwith pro
ceeded to Liverpool, and there reported himself to the 
Superintendent of the Mercantile Marine Board on or 
about the 8th of the same month.

11. There were on board the said barqne or vessel at 
the time when the plaintiff left her, as in the seventh ar
ticle hereinbefore mentioned, numerous chattels, clothes, 
instruments, certificates, papers, and other effects, the 
private property of the plaintiff, which the plaintiff was 
then obliged to leave behind him in the said barque or



388 M AEITIM E LAW  CASES.

A dm .] T h e  B o e b t jc k . [ A d m .

vessel, and none of which the plaintiff has since been 
able to recover.

12. Seven monthly sums of 6Z. each were paid by the 
said Duncan Macdonald to the plaintiff’s wife in part 
performance of the agreement in the first article above- 
mentioned, and the last of such payments was made to 
her on or about the 27th Feb. 1872, and the plaintiff him
self received from the said Duncan Macdonald sums of 
money amounting to 411. 16s., which are credited to the 
defendant in the schedule annexed to this petition, but 
save as herein stated the plaintiff has not, nor has his 
said wife received any payment or payments from or on 
account of the said Duncan Macdonald, or otherwise on 
account of the owners of the said barque or vessel in 
respect of wages, or in respect of any other matter in 
reference to which he now claims.

13. The plaintiff, during the whole of the aforesaid 
voyage of the said barque or vessel, well and truly per
formed his duty as master of the same up to the time when 
the said Duncan Macdonald caused him to be abandoned 
and deserted as aforesaid, and unlawfully and without 
any just cause or excuse deprived him of the command of 
the said barque or vessel as aforesaid, and of the benefit 
of the agreement hereinbefore mentioned. Yet the said 
Duncan Macdonald caused the plaintiff to be abandoned 
and deserted as aforesaid, and prevented him from fur
ther performing the said agreement, as the plaintiff was 
at all times ready and willing to do, and save as aforesaid, 
the said Duncan Macdonald did not pay, nor has the de
fendant, alth ugh requested so to do as and'being the 
owner of the said barque or vessel, paid to the plaintiff 
the sum dne to him under the terms of the said agree
ment, or otherwise in respect of the premises, and the 
same still remains owing and unpaid to the plaintiff.

14. The plaintiff claims as due to him the amount set 
forth in the schedule annexed to this petition.

The Schedule referred to in  the above petition.
The account of the plaintiff, James Gordon.

£  s. d.
Wages as master for two years, at 121. per

month, from July 25, 1871 .............................  288 0 0
Deduct payments to w ife ...... <£42 0 0
Advances .................................  41 16 0

------------  83 16 0

204 4 0
Add ten days’ double pay.....................  8 0 0

¿6212 4 0

The answer filed on behalf of the defendant was 
aB follows:

1. The defendant admits the statements contained in 
the second article of the petition of the plaintiff to be 
respectively true.

2. The statements contained in the first article of the 
said petition are respectively untrue, in so far as they 
represent the engagement of the plaintiff by the said Mr. 
Duncan Macdonald, the former owner of the Roebuck, to 
have been for a period of two years. The said engage
ment was for a voyage from Liverpool to Monte Video 
and Port Gallagos, in Patagonia, and back to the United 
Kingdom.

3. The terms of the agreement between the plaintiff 
and the said Mr. Duncan Macdonald were not reduced to 
writing, but the said Mr. Duncan Macdonald expressly 
told the plaintiff at the time of engaging him that any 
disobedience on his part to the orders given to him by the 
said Mr. Duncan Macdonald for the conduct of the said 
voyage and adventure would subject the plaintiff to dis
missal and forfeiture of wages.

4. The outward cargo of the Roebuck for the said voyage 
and adventure consisted of 651 tons of coal, shipped by 
the said Mr. Duncan Macdonald to Montevideo, for sale 
there on his account, and a large amount of stores and 
merchandise, in value upwards of 600Z., shipped for Port 
Gallagos, to be there delivered to one Don Louis Piedra 
Buena in exchange for guano, which the said Don Louis 
Piedra Buena had contracted to supply to the said Mr. 
Duncan Macdonald in return for the said stores and mer
chandise. The homeward cargo of the said voyage was 
to consist of the said guano.

5. The said Mr. Duncan Macdonald expected himself to 
meet the Roebuck at Monte Video, and to direct the re

mainder of the said adventure in person. In  case, how
ever, he might not be able to effect this, the said Mr. 
Duncan Macdonald, shortly before the Roebuck set sail, 
gave the plaintiff explicit written instructions for the 
conduct of the said voyage and adventure.

6. According to the said written instructions, the 
plaintiff was, after discharging the said coals at Monte 
Video, to proceed straight to Port Gallagos, and there 
obtain guano from the said Don Louis Piedra Buena in 
exchange for the said stores and merchandise. The said 
instructions contained also directions to the plaintiff on 
no account to part with the said stores and merchandise 
without first getting possession of guano in exchange, 
and not to give more than a certain price, therein named, 
for the said guano.

7. The Roebuck sailed from Liverpool on the 31st July, 
and reached Monte Video on the 13th Sept. 1871. About 
a month after her arrival there the said Mr. Duncan Mac
donald arrived thither, pursuant to his intention as 
aforesaid, and after seeing the said coals nearly all dis
charged, the said Mr. Duncan Macdonald, early in Novem
ber, determined to precede his said ship to Port Gallagos. 
The said M r. D u d  can Macdonald accordingly ordered 
the plaintiff immediately the few remaining coals had 
been discharged to follow him with the Roebuck to Port 
Gallaeos. The said Mr. Duncan Macdonald then went to 
Port Gallagos.

8. After the departure of the said Mr. Duncan Mac
donald from Monte Video as aforesaid, the plaint:ff, i® 
violation of the said orders given to him at Monte Video 
by the said Mr. Duncan Macdonald personally, as well 
as of the written instructions aforesaid, instead of pro* 
ceeding with the Roebuck to Port Gallagos, proceeded 
with the said barque upon the voyages enumerated m 
the fifth article of the said petition. This the plaintiff 
did in collusion with the said Don Louis Piedra Buena, 
and in the manner hereinafter mentioned.

9. The said Don Louis Piedra Bueno having come to 
Monte Video soon after the departure of the said M r* 
Duncan Macdonald, the plaintiff unlawfully entered into 
an agreement with the said Don Louis Piedra Buena,by 
which both parties agreed not to recognise the said Mr* 
Duncan Macdonald in their dealings in respect to the 
said Port Gallagos portion of the cargo of the said barq®0» 
and the purchase and shipment of guano in exchange for 
the same. The plaintiff at the same time u n la w fu lly  
entered into an agreement with the said Don Louis Piedra 
Buena for the purchase and shipment of the said gnft®0 
on terms and conditions altogether oontrary to the said 
written instructions given to the plaintiff by the 88,1(1 
Mr. Duncan Macdonald.

10. After remaining three weeks at Monte V id e o , tb® 
plaintiff, acting in collusion with the said Don Loni0 
Piedra Buena, sailed with the said barque in ballast to 
Buenos Ayres, reaching that place about the 1st D®0* 
1872, and at Buenos Ayres the plaintiff c h a rte re d  tb 
said barque to a firm of Roquaud and Co., for avoyag®1 
Santa Cruz with stores and building materials.

11. The plaintiff remained with the Roebuck for sev®
weeks at Buenos Ayres, and toward- the end of Jan-l®^ 
the plaintiff, taking on board the said Don Louis Pi®~r 
Buena, sailed in the said barque for Santa Cruz, beside 
the said cargo shipped pursuant to the said oharte ' 
party, the plaintiff took a large number of passengers 
Santa Cruz. ,

12. On the arrival of the Roebuck at Santa Cruz on t®
15th Feb. 1872, the plaintiff landed the said cargo ®® 
passengers, and, also contrary to the written instruct!® 
of the said Mr. Duncan Macdonald, the plaintiff tb® 
delivered to the said Don Louis Piedra Buena the F0 
Gallagos portion of the original cargo of the said barqb > 
without receiving any equivalent for the same. ^

13. The plaintiff remained with the Roebuck at S®®■ «
Cruz, till the latter end of March 1872, when he 8al. 0 
with the said barque for Sandy Point, which is i® 
Straits of Magellan, a long way past Port Gallagos at0 
said, passing Port Gallagos without calling there; ^  
plaintiff brought the said Don Louis Piedra Buena 
some associates of the said Piedra Buena on board 
said barque to Sandy Point, where the said Piedra B® 
had a residence. -onint

14. The plaintiff brought the Roebuck to Sandy F . y 
about the beginning of April 1372, and was there
the said Mr. Duncan Macdonald, who had for 
five months been endeavouring to obtain tidings of 
missing ship.
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15. The said M r. Duncan Macdonald then charged the 
plaintiff with having run away with the said barque, and 
threatened the plaintiff with legal proceedings on their 
return to England, and the said Mr. Duncan Macdonald 
thenceforward remained on board his ship to look after 
his interests.

16. The Port Gallagos portion of the cargo of the said 
barque having been delivered by the plaintiff in violation 
of his orders, and without any equivalent, to the said 
lion Louis Piedra Buena, at Santa Cruz, the said Mr. 
Duncan Macdonald, in order to procure an equivalent for 
the same from the said Don Louis Piedra Buena, entered 
^hile at Sandy Point into an agreement repudiating that 
*Oade by the plaintiff as aforesaid with the said Don Louis 
Dieda Buena, to supply the said barque with a cargo of 
fcuano, at Mount Lion Island, the place mentioned in the 
®lxth article of the petition of the plaintiff.

17. On the arrival of the Roebuck at the said Mount 
Dion Island, the said Don Louis Piedra Buena went 
Ashore, promising to return to superintend the shipment 
° f  the said guano.

18. Subsequently, in consequence of a message from 
Jue said Don Louis Piedra Buena, the plaintiff, contrary 
1° the wishes of the said Mr. Duncan Macdonald, went 
Ashore for the ostensible purpose of selecting, with the 
Assistance of the said Don Louis Piedra Buena, an an
chorage at which the said barque might safely take on 
board her said cargo of guano.

19. When the plaintiff so quitted the said barque, the 
Plaintiff promised to return to her on the next or the 
second day after his departure, but nothing was seen of 
the plaintiff till the fourth day after his said departure, 
^hen he was seen on horseback on shore, in the company

Don Louis Piedra Buena, by a boat’s crew of the Roe- 
The plaintiff did not offer to return to the said 

barque with the said boat’s crew, but rode off with the 
^Aid Don Louis Piedra Buena in  an opposite direction, 

the day following, nothing could be seen of the plain- 
o ^  those on board the Roebuck.

„26* The said Mount Lion Island is within easy distance 
b* Santa Cruz, where there are two settlements, and the 
®Aid Don Louis Piedra Buena also had a residence in the 
lcinity of the said island.

■j 1- On the next day, the sixth after the plaintiff’s said 
departure from the Roebuck, the wind setting in strong 
11 shore, it  became impossible for the said barque to 
°htinue any longer off the said Mount Lion Island with 

. Atety, and the said Mr. Duncan Macdonald, acting on 
j  0 advice of the mate of the said barque, gave orders 
° 9o 8a^  barque to put to sea.
22. The statements contained in the seventh and eighth 
tides of the said petition, with reference to the alleged 

-j_ahdonment of the plaintiff by the said Mr. Duncan 
Macdonald, at Mount Liou Island aforesaid, are respec- 

j Ve*y untrue. On the contrary, the plaintiff there 
• parted from and abandoned the said barque without 
c te^t to return, or, if otherwise, the plaintiff’s recent 
y bduct and the plaintiff’s connection with the said Don 

°uis Piedra Buena gave the said Mr. Duncan Macdonald 
asonable and probable cause for supposing that the 

g Aintiff had B0 deserted from and abandoned the said 
arque without intent to return as aforesaid, and the 

o Aintiff was ieft behind as aforesaid by reason of his 
Bairt ?e£bgence, and justifiably, in order to preserve the 

d barque from being wrecked on the said island.
At D ®absequently, in July 1872, when the Roebuck was 
the Uenos Ay100» the plaintiff presented himself, and 
fttijreuPon the said Mr. Duncan Macdonald, as he law- 

dught, refused to reinstate the plaintiff in the com- 
At nT ^be said barque, and appointed another master 

be request of her Majesty’s consul at Buenos Ayres. 
&oeh jUr*nSf all tbe said voyages and the stay of the 

“ *e sa^  several  ports, the plaintiff was con
fess i *u.toxicated, and incapable, through his drunken- 
Ve8sel°  ̂ the ordinary duties of a master of a

bad* ^ ur*ng the said period of five months the plaintiff 
I>Uu Ample means of communication with the said Mr. 
of f i an Macdonald, but never attempted to avail himself

26 £tme*I>UG* -̂ be plaintiff has never accounted to the said Mr. 
the Macdonald for a large portion of the proceeds of 
theteai(i C(?a1s shipped to Montevideo, which the plaintiff 
^Artv i ece*V0d> nor for the freight under the said charter- 
8age iroin Buenos Ayres to Santa Cruz, nor for the pas- 

Pioney of the said passengers conveyed by the

plaintiff as aforesaid from Buenos Ayres to Santa Cruz, 
nor for the value of the goods delivered by the plaintiff to 
the said Don Louis Piedra Buena at Santa Cruz, nor for 
divers moneys of the said Mr. Duncan Macdonald by the 
plaintiff wrongfully expended in disbursements in respect 
of the said voyages, and wrongfully appropriated by the 
plaintiff to his own use during the continuance of the 
same.

27. The statements contained in the eleventh article of 
the said petition are respectively irrelevant and repug
nant, and save as herein appears the statements contained 
in the several articles of the said petition are respectively 
untrue.

28. The misconduct of the plaintiff as above-mentioned 
has been such as to enure to a total forfeiture by the 
plaintiff of all wages in respect of the said hiring of the 
plaintiff by the said Mr. Duncan Macdonald, or, if other
wise, the sum paid to the plaintiff by the said Mr. Duncan 
Macdonald or his agents in advances on account of 
wages, and in allotment money to the wife of the plaintiff, 
exceeds the sum mentioned in the said petition and the 
schedule thereto annexed, and the sums due and owing 
by the plaintiff to the said Mr. DuDcan Macdonald in 
respect of the matters in the twenty-third article of this 
answer mentioned, form a set-off and counter-claim to the 
claim of the plaintiff within the true intent and meaning 
of the 191st section of the Merchant Shipping Act 1854, 
which said set-off and counter-claim is for a sum greatly 
exceeding any balance of wages due to the plaintiff in 
respect of his said hiring by the said Mr. Duncan Mac
donald .

To this answer the plaintiff replied as follows :
1. Save as appears by the petition filed in this cause, 

and by the articles hereinafter following, the plaintiff 
denies the truth of the several allegations contained in 
the said answer of the defendant.

2. W ith  regard to so muoh of the eighth article of the
defendant’s said answer, as alleges that the plaintiff pro
ceeded upon the voyages enumerated in the fifth article 
of the plaintiff’s said petition, contrary to all order or 
instruction alleged in the sixth, seventh, and eighth arti
cles of the defendant’s said answer, to have been given 
by the said Duncan Macdonald to the plaintiff, that the 
plaintiff should proceed straight from Monte Video to 
Port Gallagos for a cargo of guano, to be there supplied 
by the Don Louis Piedra Buena, in the defendant’s said 
answer mentioned, the plaintiff while otherwise wholly 
denying the truth of the several statements contained in 
the said sixth, seventh, and eighth articles, as of those 
contained in the other several articles of the defendant’s 
said answer respectively, admits that he was ordered or 
instructed by the said Duncan Macdonald to proceed 
straight from Monte Video to Port Gallagos for the said 
guano ; but says that he was justified in not so proceeding 
thither for the reasons set forth in the next article here
inafter following. .

3. Shortly after the said Duncan Macdonald left Monte 
Video, as in the seventh article of the defendant’s said 
answer mentioned, and before the plaintiff could proceed 
from thence with the said barque, the plaintiff learnt 
from trustworthy sources of information at Monte Video, 
that the said Port Gallagos was not a port to which such 
a vessel a3 the said barque was could safely get, and fur
ther that ships proceeding to Port Gallagos or to the 
ports adjacent thereto for guano would be ssized, and 
that in fact ships so proceeding were being seized, owing 
to certain disputes which had then arisen between the 
Argentine and Chilian Governments as to their territorial 
rights in that district, and by reason of the premises the 
plaintiff justly believed it  to be his duty as master of 
the said barque, and acting for the best interests of the 
said Duncan Macdonald, not then to proceed to Port 
Gallagos, but as he did not know and had no means of 
knowing where the said Duncan Macdonald then was, 
and save as herein aforesaid, had no instructions how he 
should act to arrange, as in fact the plaintiff did, upon 
the best terms he could get for the shipment of the said 
guano upon the said barque, by the said Don Louis Piedra. 
Buena, at some other most sate and convenient place. I t  
was for this lawful reason and purpose, and for no other, 
that the plaintiff, with the privity and approval of the 
agents for the said barque at Monte Video, and with all 
possible diligence proceeded as he properly might upon 
the several voyages enumerated as aforesaid in the said 
fifth article of the plaintiff’s said petition.



390 MARITIME LAW  CASES.

A d m .]  T h e  R o eb u c k . [ A d m .

4. The statements made in  the twenty-sixth artic le  of 
the defendant’s said answer, respecting an alleged 
wrongful expenditure and wrongful appropriation by the 
p la in tiff of moneys of the said Dnncan Macdonald, are 
respectively untrue. There is nothing due or owing from 
the p la in tiff to  the said Duncan Macdonald, and i f  the 
allegation contained in  the aforesaid article, th a t the 
p la in tiff never accounted to the said Duncan Macdonald 
is in  any respect true, the p la in tiff says tha t he has 
always been ready and anxious to account to  the said 
Duncan Macdonald; and the said non-accounting, i f  any, 
is wholly due to the wrongful act o f the said Duncan 
Macdonald in  causing the p la in tiff to be deprived of the 
possession of his papers, as in  the eleventh article of the 
p la in tiff’s said petition mentioned, and to the wrongful 
refusal and neglect of the said Dnncan Macdonald to  
restore to him any of the said papers, or to  allow him to 
have accesB to the same, or to  the necessary materials 
for making up the accounts or otherwise, in  any way to 
come to account w ith  the p la in tiff, although often re
quested by the p la in tiff so to  do.

The defendants rejoined, and concluded as 
follows:

1. W ith  the exception of the statement th a t the pla in
t i f f  violated the orders of the said M r. Duncan Mac
donald in  proceeding upon the voyages enumerated in  
the petition of the p la in tiff, a ll the statements contained 
in  the said reply of the p la in tiff are respectively untrue.

2. The orders so admitted by the p la in tiff to  have 
been violated by him as aforesaid, were given to  the 
p la in tiff w ith  express reference to the said alleged te rr i
to ria l disputes, the existence of which the p la in tiff falsely 
asserts tha t he learned after the departure of the said 
M r. Duncan Macdonald, and the said disputes were dis
cussed by the said M r. Duncan Macdonald and the 
p la in tiff both on previous occasions, and particu larly on 
the occasion of the said M r. Duncan Macdonald giving 
the p la in tiff the orders so admitted by the p la in tiff to 
have been violated by him as aforesaid.

3. The said disputes, i f  such existed, did not concern 
the barque Roebuck.

4. The said port of Port Gallagos was a good and safe 
po rt fo r such a vessel as the said barque.

5. The said w ritten  instructions given by the said M r. 
Duncan Macdonald to the p la in tiff contained precise in 
structions as to the mode of selecting a perfectly safe 
anchorage for the said barque in  the said port of Port 
Gallagos.

May 22, and June 2 and 3.—Kennedy, for the 
plaintiff.—Three charges are made against the 
plaintiff: first,drunkenness; secondly, desertion ; 
thirdly, w ilful disobedience to orders. First, as to 
drunkenness : forfeiture of wages is the legal con
sequence of drunkenness only when the perform
ance of the master’s or seaman’s duty is thereby 
interfered with : (The Atlantic, 7 L. T. Rep. N. S. 
674; Lush. 566; 1 Mar. Law Cas. 0. S. 274.) 
[S ir R. P h illim o k e  —I t  cannot be deduced from 
the last-mentioned case that a master does not 
forfeit his wages if  he is constantly drunk, although 
his drunkenness may not interfere with the per
formance of his duties.] In  Button v. Thompson 
(20 L. T. Rep. N. S. 568; L. Rep. 4 C.P.330; 3 Mar. 
Law Cas. O.S. 231), i t  was held that “ drunken
ness and abusive language subversiveof discipline”  
did not work a forfeiture of wages already earned. 
On the facts, I  submit that there was no habitual 
drunkenness on the part of the master, and, such 
as there was, he never was drunk on duty or dur
ing times when there was any duty to be done by 
him as master of the ship.

Secondly, as to desertion. In  order to establish 
a total desertion, operating as a forfeiture of all 
wages, there must be an intention proved on the 
part of the master or mariner absolutely to quit 
the ship; there must be no animus revertendi, or 
there will he no forfeiture: (The Two Sisters, 2 W. 
Rob. 125, 138) On the facts, I  submit that there 
was no desertion. The plaintiff went ashore, with

the owner’s consent, leaving all his property in his 
cabin, and his intention clearly was to return as 
soon as he had transacted the business upon which 
he landed, which was ship’s business. [S ir R. 
P h il i/im obe.—The real question is, whether he in
tended to return after he met the ship at Mount 
Lion Island.] He would not have gone there 
at all i f  he intended to desert, and the fact of the 
ship leaving that place was a desertion by the 
owner of the plaintiff.

Thirdly, as to the plaintiff’s alleged disobedience 
to the orders of his owner. To work a forfeiture 
of wages for disobedience to orders, the disobe
dience must take place with a guilty intention, a 
corrupt motive, and the order must not be impos
sible of performance. I f  the violation of orders be 
5 on a fide for the good of the shipowner and of the 
whole adventure, although i t  might be an error of 
judgment, I  submit it  would work no forfeiture. 
The evidence of guilty intention or misconduct on 
the part of the master, when it  is sought to show 
that he has forfeited his wages, must be conclu
sive :

The Thom as W o rth in g to n  3 W . Rob. 128, 134;
The Joseph D ex te r, 20 L . T . Rep. N . S. 820 ; 3 Mar.

Law Cas. O. S. 248.
[S ir R. P i l l i m o k e .— Do you carry your conten
tion so far as to say that, if I  consider it  proved 
that the owner gave at Montevideo his distinct and 
positive orders, in view of possible hostilities 
between the Chilian and Atgentine Governments, 
and the master violated those orders by preferring 
to follow his own judgment, he would not forfeit 
his wages.] In  The Camilla (Swabey, 312, 314,h 
i t  is said: “ Two questions then arise: First, 
whether, assuming all the facts pleaded to be true, 
a forfeiture of the wages up to ihe day the master 
left the ship has taken place ? secondly, i f  not, 
whether the master was lawfully dispossessed. 
A t the hearing I  pressed the learned counsel tot 
the owner to state what were the principles or 
authorities upon which he could support his argu
ment that a forfeiture had taken place. Up1® 
that, head I  could obtain no satisfaction, nor was11 
surprised, for I  believe none are to be found. I “ 0 
not say, however, that a case might not exist i® 
which the court would refuse to pronounce for 
wages, such as the master not discharging too 
duty of master at all, making over the comma0“  
of the vessel to another person—a case which 
might be imagined—but I  know of no case where 
the master has actually discharged the duty, as 10 
the present instance, where facts of this descrip'
t.ion have been admitted as an answer to m, 
demand; precedents,of course, were not to befo°® 
in this court, for the jurisdiction has too recently 
been conferred upon it  to allow of any arising- 
can find none at common law, and, for the reason 
I  am about to state, I  think none can be found, 
am of opinion that neither error, nor want of sea 
manship, nor improper refusal to sign a bottomry 
bond, could, in an action at law, where a mast ^ 
was suing for wages, be admitted as evidence 
bar, or even in reduction of his claim, i f  he b® 
actually continued in command of the ship. r>0 ’ 
then i t  may be said, is there no remedy against t 
master if  in essential respects he has broken ° 
agreement ? That, I  apprehend, is not so. I  p° i  
ceive that any injury the owner may have Tecel̂ti,e 
under such circumstances might be elsewhere t 
subject of a cross-action. I apprehend that 
law on this subject is to be found iu the judg®e
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in  Mondell v. Steel (8 M. & W.458), and in the Notes 
in Smith’s Leading Gases to Gutter v. Powell. I t  
is with great reluctance that I  have entered upon 
the consideration of what is done at common law, 
because I  well know how easily I  might fall into a 
mistake ; but the circumstances of this case have 
compelled me so to do, and for this reason, that 
the jurisdiction as to the claims of masters for 
meir wages is, by the 191st section of the Merchant 
“ hipping Act, conferred upon this court, and 
masters are thereby entitled to all the remedies 
tfhich belong to mariners ; and I  conceive that the 
true intent of the section is, that I  shall deal with 
ml such cases on the same principle as a court of 
common law would do; and that the statute in 
tended only to give masters a remedy against the 
®mp, and to give this court an equitable jurisdic
tion to take cognisance of and settle disputed 
Recounts. In  this case the question is not one of 
disputed account. Nothing stated in the answer 
?* the owner is in the nature of a set-oif ; the claim 
m not a debt, or anything like a debt ; i t  is a claim 
mr unliquidated damages ; nor do I  th ink the 
Peculiar terms of the contract render i t  otherwise.

°r  these reasons I  am of opinion that, even i f  the 
evidence supported the allégation, I  must still 
Pfonounce for the claim of wages up to the time of 
dismissal.”  Hence, even i f  the court finds disobe
dience to orders by the master, the owner’s remedy 
is by cross-action at common law, not by an at- 
jm ip t to have his wages forfeited jin this court. 
'Yages can only be forfeited where the master 
'Villully refuses and neglects to perform his con- 
ract, and in this case there has been no refusal or 

Neglect ; and, moreover, it  is for the owner who 
makes the charges upon which he relies, to prove 
Ï  . m strictly before he can make out a case of for
feiture :

The Thom as W o rth in g to n  (u h i sup).
P The Two S iste rs (u b i sup).

k  lr  R- P h illim o b e .— T he question of disobedience 
t  V.ci*ve8 t flre eP0’n ts ; F irs t, was there disobedience 
c the owner’s w ritten  instructions ; secondly, was 

^ e re  disobedience to  h is verbal instructions at 
^o n te  V id e o ; th ird ly , d id  the owner by his acts 

aive o r condone the p la in t if f ’s disobedience r1]  
. e practical effect of the w ritte n  instructions 

to ^ 611 at> L iverpoo l was th a t the master should go 
a named consignee and get cargo from  h im  at a 

a place, i f  possible. H e goes to the consignee 
aitH Puds he cannot get cargo a t the place named, 
Ba aeting on fk® instructions o f the consignee, he 
s^es elsewhere and employs the ship fo r the benefit 
PP trie owner. T h is  was reasonable conduct on 
evp ° f  the master, and in  adopting i t  he took 
Th measure to secure the ship from  danger.

*  in term ediate voyages taken by the master 
nf rK *or fP® benefit of the owner, and not for tha t 
the master> as the accounts would show ; and 

Voyages were a ll properly conducted and 
car 6 Ports where i t  was most like ly  tha t a home
th 6̂ °  could  be procured. Again, by continu ing 
p ^ t e r  *n command of the ship a fte r leaving 
C0M Lallagos, the owner waived a ll fo rm er m is
ât,», °*" fP® master> i f  be had been g u ilty  of
the *- m ie master is en titled  to fu l l  wages up to 

P lme of the a rriva l o f the ship in  England. 
L 'rs t  i, ^  and Warr, for the defendant.—  
r a t ^ ’ Î .  p L in t if f  was g u ilty  o f w ilfu l and reite- 
R e disobedience to positive orders given to him . 
go • i.as P°und to go to a named place, and d id  not 

’ P® Was ordered not to g ive up cargo w ithou t

payment, and he gave i t  up ; he was ordered not 
to give more than a certain sum for guano, and 
he made an agreement to give considerably more 
than that sum. Again, a document was found in 
his cabin, by which the consignee of the owner 
repudiated all dealings with the owner, and agreed 
to deal only with the master. There was no con
donation of the master’s disobedience ; the owner 
was obliged to keep him on at Sandy Point to 
enable him to get his ship back to a civilised port; 
no other master could have been found there; 
moreover, the evidence of the plaintiff’s misconduct 
was not so clear then as when his papers were 
found.

Secondly, as to desertion, whether he de
serted or not, the owner had reason to believe he 
would desert, from his previous conduct, and was 
justified in going away with the ship, and leaving 
him when he did not return to her. I f  he was 
justifiably left, wages after that time would not be 
recoverable. Hp to the time of the arrival of the 
ship at Sandy Point, the plaintiff’s wages are, aB 
we submit, forfeit d by the plaintiff’s misconduct. 
From that time to the time of the plaintiff’s deser
tion, it  would be difficult to support a forfeiture ; 
bnt a very different question arises as to the wages 
the plaintiff would have earned if the ship had conti
nued under his command. He claims for two years. 
I f  he had not gone on the intermediate voyages he 
would have been back in England sooner than the 
ship arrived there. Hence, even i f  this contract is for 
a specified time, and we submit it  is not, the plain
t if f ’s own misconduct compels an inquiry with the 
length of time that would have been occupied in 
the voyage. We submit that a master cannot re
cover wages which he would have earned, but did 
not, by reason of his not continuing the voyage. 
Neither Button v. Thompson (ubi sup.), nor The 
Two Sisters (ubi sup.), are any authority to show 
that such recovery can be had. Therefore we 
submit to the five months’ intermediate voyages 
the plaintiff can recover nothing; that from the 
time of leaving Sandy Point to the time he left 
the ship at Mount Lion Island, he may recover, 
but that after that time he can recover nothing.

Kennedy, in reply.—Whether there is or is not a 
regular contract for a specified time, still, if  the 
dismissal at Mount Lion Island was wrongful, the 
plaintiff is entitled to damages in respect of breach 
of his contract; and those damages must be 
measured by the time which it  took to complete 
the voyage : (The Great Eastern, L. Rep. 1 Adm. 
385.) There is no evidence to show that any of 
the misconduct alleged could be brought home to 
the plaintiff. The plaintiff had no interest in 
desertion.

Sir R. P h illim o b e .—This is a cause of wages 
instituted on behalf of James Gordon against the 
barque Boebuck, to recover his wages due and 
earned during the tim9 he was master of that vessel, 
to the amount set forth in the schedule to that 
petition. The history of the case extends over a con
siderable period of time, and I  have had very great 
difficulty in ascertaining the material dates, in 
consequence of the evidence of the principal w it
nesses on both sides having been so badly given; 
but I  have, to the best of my ability and with great 
pains, endeavoured to extract from their evidence 
those dates, which I  w ill now enumerate.

On the 17th July 1871, the plaintiff entered into 
an agreement with Mr. Duncan Macdonald, the 
then owner of the Boebuck who subsequently
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parted with his interest to the present defendant, 
to serve as master of that vessel on a voyage from 
Liverpool to South America and back, and was 
duly appointed. The first document of importance 
to be consulted in this case is the b ill of lading, 
which in terms is as follows :

Shipped, by the grace of God in  good order and con
dition, by Duncan Macdonald, merchant and shipowner, 
Glasgow, in  and upon the good ship or vessel called the 
Roehuclc, whereof is master fo r the present voyage James 
Gordon, and now ly ing  in  the harbour of Liverpool and 
bound fo r Monte Video and Port Gallagos, Patagonia, 
to  say : three crates crockery, &o. (the other goods being 
chiefly ropes, hardware, and provisions) marked and 
numbered as in  the margin, and are to be delivered in  
the like good order and well conditioned a t the aforesaid 
P ort Gallagos, Patagonia (the act of God, the Queen’s 
enemies, fire, and a ll and every other dangers and acci
dents of the Beas, rivers, and navigation of whatever 
nature and kind soever excepted), unto Louis Buena, 
merchant, self or his assigns, he or they paying fre ight 
fo r the said goods so far, i f  any, as not already paid tor 
and charged in  the account of the said goods, payment 
of which account is to  be given to the master of the said 
ship ; he shipping other goods on discharge or return for 
and to the said merchant as the master may purchase or 
agree in absence of his owners, so far as such may cover 
accounts, w ith  primage and average accustomed. In  
witness whereof the master or purser of the said ship 
hath affirmed to two b ills  of lading, a ll o f th is tenor and 
date, the one of which two b ills  being accomplished, the 
other one to stand void. And so God speed the said good 
ship to her destined port in  safety. Amen.

Dated in  Liverpool, 25th Ju ly  1871.
Jam es  Gordon .

There is no doubt, therefore, from this document, 
as to the port in which the goods were in the first 
instance to be delivered.

The next document is the instructions given by 
Mr. Macdonald to the plaintiff as to the conduct of 
the voyage. I t  is as follows :

Dear Capt. Gordon,—The following goods, shipped 
on board the Roebuck at Liverpool, on account of 
the owner or Capt. Louis P. Buena, of Santa Cruz 
and Sandy Point, and to be delivered to  him  a t Port 
Gallagos as conditionally instructed, three orates of 
crockery ware, fourteen coils rope, &c. (the rest being 
hardware and provisions). The whole cost, fre ight, 
and charges of the above goods to Capt. Louis P. 
Buena come to 600b, exclnsive of interest from date 
of the goods being shipped, and fo r which y.ou can 
take from him guano or other produce he may have 
of value in  return, he reserving his whole produce for 
me of whatever k ind suitable fo r being brought to  the 
English market, as form erly agreed to by and between 
us when I  was at Santa Cruz in January last.

W ith  regard to the guano exclusively belonging to 
himself, and which no other parties can touch, he was to 
work i t  himself and keep a ll fo r me, but only the price at 
which be was to charge me for guano was not fixed, but 
tha t depends very much on where i t  is got, the expenses 
attending its being collected, cleaned, and pu tting  i t  on 
board ship. B u t unless the guano is good, dry and clean, 
well freed from sand and stones, I  would not like  to  pay 
more than 10s. per ton for it ,  and our own men taking i t  
o ff w ith  the ship’s boats and loading i t ; 10s. per ton 
would pay Capt. Louis and his companion very hand
somely for collecting, cleaning, and drying and lordship, 
but, however, you w ill see what the ir ideas are in  this 
respect; a t a ll events—

And these are very important words :
Do not promise or sign anything tha t would make the 
cost exceed 15s. or at the outside 20s. free on board, 
including a ll labour, boating, and lordship. I  may be 
able to  be there w ith  you myself, but i f  I  am not you 
must do your beBt to make the best bargain w ith  them 
you can fo r me—

And then follow still more important words :
You must take care and not part w ith  the goods un til 

you get possession of the guano from them, and a w ritten 
contract w ith  them fo r what they are to oharge me fo r

everything. I  th in k  you w ill find Capt. Louis a gen
tleman.

You proceed to Monte Video in  the meantime w ith  the 
coals. You are consigned to M r. C. D. Horne ; he w ill 
sell the coals fo r you for the best price tha t can be got. 
I  have no doubt his commission for doing so, collecting 
the money, and doing a ll the ship’s business tha t you 
require any broker to  do, is to  be 2 f per cent, on the 
gross price of the coals. That was what he to ld me he 
would charge when I  Baw him last, and promised on these 
terms that I  would consign to him.

Then follow some immaterial directions, and the 
instructions continue :

On leaving Monte Video you go direct to  Port Gallagos, 
where I  showed you on the chart, about 52 degrees south 
la titude, and where I  ordered Capt. Louis P. Buena to 
meet you. You get about 200 tons of very good guano 
there on the small island on the north  east side, a litt le  
inside the entrance to the river. When making the pore 
keep to the sonth in  shore, and low land to the lef t* 
giving a wide berth to  the bar and shallow banks outside 
the mouth of the rive r fo r miles. See chart.

Then follow very minute directions how the bar 
lay, and as to the best way in which the entrance 
might be effected and the ship securely anchored, 
which I  need not read, and the instructions pro
ceed :

I f  Capt. Lonis does not meet you here, you w ill re qu ire  
to  explore the coast northward in  quest of guano your
self, calling at the places I  pointed out to  you on the 
chart.

The rest of the instructions are unimportant m 
the present inquiry. They were signed by Mr-
Macdonald. Now the next docum ent to be noticed.
is the plaintiff’s appointment as master of the ship, 
which was in the form of a letter under date of the 
17th July, and is as follows :

Glasgow, 17th Ju ly  1871.
Capt. Gordon. ,

Dear Sir,—The result of our interview to-day, and tu 
recommendations I  have had from  M r. George Paterso
and the other certificates you showed me, I  hereby eugag 
you as master of my barque Roebuck, now in  Liverpool, 
on a voyage from there to  South America, outward wit 
a cargo of coals to  Monte Video, and thence southwar^ 
for guano and otherwise, as I  may direct you. Vo 
wages to be 121. a month, and I  agree to pay to your wu 
one-half of the said wages monthly, during the time y° 
are in  my employ. You are to jo in  the vessel and ente 
on your duties on Wednesday next, in  Liverpool, and 
follow what directions I  may give you then and t r° 0. 
time to time thereafter, so fa r as the same shall be Pra 
ticable, and do your duty as master and attend to m y } 
terest in  tha t capacity to the best of your,abilities,wM 
I  tru s t w ill prove to our mutual interest and satisfacti 
—I  am, yours tru ly ,

D u n c an  M a c d o n a ld , Sole and Managing Owner.
The vessel sailed from Liverpool on the »is 

July 1871, and the plaintiff claims wages up to '1 
time of the vessel’s return to Liverpool in 
1873, and the question in the case before the cou1 
is, whether the plaintiff is entitled to the atn0?er 
he olaims as master, at 12!. a month, or wbetb 
he ought, in accordance w ith the defence set up 
the late owner, to be held to have wholly or Pa 
tia lly forfeited such wages. .

There is no doubt that a master may so 
duct himself as to incur either of these penaI" { 
and this position is to be deduced both from £en. jed 
principles and from the authority of cases ,̂0 
on those principles. Therefore, the question 1 
to decide is, whether he has misconducted bun- ^  
at all, and has thereby incurred a forfeitor® 
wages, and to what amount, or whether he is g 
titled to the entire sum he claims. The eges 
contend that there has been a forfeiture of 
in whole or in part, upon three grounds; first>
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the ground of disobedience to orders; secondly, on 
the ground that the plaintiff deserted his vessel; 
and, thirdly, on the ground that he was guilty of 
drunkenness.

On the 30th Sept, the vessel arrived at Monte 
Video, and there commenced delivery of the coals 
she had on board, and had not finished the delivery 
When Macdonald arrived, about a month after
wards. There seems to be a doubt as to the exact 
time he actually did arrive on the first occasion at 
Montevideo; but I  th ink the evidence shows it 
Was about a month after the ship; at any rate, 
When he did arriye, i t  appears that he went to 
Huenos Ayres, and then returned to Monte Video 
before the ship sailed. I t  does not appear from 
fhe pleadings that he went on a visit to Buenos 
Ayres and returned; but the fact that he did so was 
shown by the evidence. In  connection with this 
feet it  is material to observe that, w ith regard to 
the question of forfeiture of wages by reason of 
disobedience, Mr. Macdonald admitted that up to 
®he time of his second arrival at Monte Video there 
Was not any blame attaching to the plaintiff.

Home time after Mr. Macdonald’s arrival at 
Monte Video, and whilst the coals were still being 
finally delivered, an important conversation took 
place between Mr. Macdonald and the plaintiff. I t  
Was to this effect: Oapt. Gordon having heard 
rnmours of belligerent relations arising between 
fhe Chilian Government and the Argentine Con
federation, told Mr. Macdonald that it  was consi
dered dangerous, in the opinion of persons whom 
he had consulted, to take the ship to Port Gallagos, 
8nd also that he had received information that 
‘here was very bad harbourage at that place, and 
epon that ground also it  would be imprudent to go 
"here. Now I  see no reason to doubt Mr. Mac
donald’s evidence on this important point, which 
^as to the effect that he told Gordon in answer, 
that he had considered both these matters and that 
,6 must, nevertheless, give him positive and pre- 

°ise orders to take the goods to Port Gallagos, 
According to his original instructions given to him 

Liverpool. Therecanbe no doubt whatever that 
those instructions were perfectly plain, precise, and 
esplicit on that point, so far as the written docu
ment goes, and that they were confirmed by the 
0ral instructions given in the conversation, to 

,ich I  have referred, at Monte Video.
Ihe next event of importance is the letter of the 

Uth Oct., from M r Macdonald to Capt. Gordon. 
-Jh's letter is written from Buenos Ayres ; when 
¡ r r Macdonald left Monte Video I  do not exactly 
«how ;

2101, Calle de la Filonda, Buenos Ayres,
^  " 30th Oct. 1871.

j  hear Capt. Gordon,—I  enjoy the society of my dear 
a Phew so much, and he mine, that I  shall not leave for 
U ew days yet. I  also heard from Capt. Lou's Piedra 

Uena, of Sandy Point, who is not at home. His wife, 
Bret °0llfd not write or read English, got my letter inter- 
hart i? an<f wr°teher brother here, who I  saw to-day ; he 
rati 1161 f6tter with him ; he lives in the country, or 
thi 8t out ° f  town; he invited me to go out with him 
oth after“ °°n, but, as I  had another engagement to meet 
W]f6r friends to night, I  deferred my visit till to-morrow, 
Pied"1 *a coming to town again, and will bring Mrs. 
f0 hra’s letter. The guano is waiting, and all secured 

me. X win explain this more fully when I  go down to 
Make all possible efforts to get Wilson to send 

de “ty of lighters to get the cargo discharged with all 
^  Patoh. I  hope, as he did nothing last week, he will 
Cant-^ou Plenty of lighters now. I  send you this by 
Will ' P oaL who will hand it  to you. Tell Capt. Louis I  

u give him 60s. for nitrate from the West Coast to the

XT. K . in case he does not get better in the Plate. W rite  
to me to-morrow.—I  am, dear Sir, yours truly,

X)UNCan Macdonald.

And here i t  is not wholly unimportant to observe 
that this letter was sent to Gordon on the 30th 
Oct., showing clearly that at that date the instruc
tions were still considered as holding good. On 
the 30th Nov. the Roebuck left Monte Video, but 
instead of going to Port Gallegos, five months 
were occupied in  different voyages. According to 
the statement of Capt. Gordon, these voyages were 
as follows :—The Roebuck arrived at Buenos Ayres 
on the 1st Dec. 1871; left that port again on the 
23rd Jan. 1872; arrived at Santa Oruz on the 15th 
Peb. 1872; left there on the 22nd March 1872, and 
arrived at Sandy Point about the end of March. 
In  the meanwhile the ship was earning freight, 
but did not go to Port Gallagos at all. The state
ment on behalf of Mr. Macdonald was, that he was 
in pursuit of his ship for nearly five months, and 
could learn nothing of her. I t  is an admitted fact 
that she did not go to Port Gallagos for those five 
months, and that during that time she was cruis
ing about as described; at the same time there is 
no doubt that she was during those months carry
ing freight, as I  understand, for her owner’s 
benefit.

The master set up as a defence for his conduct 
that he thought he was justified in so employing 
the ship by the danger of going to Port Gallagos, 
and the bad state of that port, and by—and here 
his excuse seems somewhat mysterious—his arrest 
and his being compelled by Don Louis to go to 
Buenos Ayres ; and, in fact, by reason of his hav
ing no choice but to go on the voyages and not to 
Port Gallagos, owing to his having been consigned 
to and being in the power of Don Louis. Hence i t  
appears that he was keeping away from his owner 
from the beginning of November t i l l  the beginning 
of April. And here, I  must observe, that on being 
asked why he had no communication with his 
owner, he said he thought his owner was going to 
England when he left Monte Video, after his second 
visit to that place, and, accordingly, he wrote to 
him at Glasgow. This is obviously absurd, as was 
rightly observed by Mr. Butt, on the face of the 
ordinary course of navigation, because the master 
knew that his owner had gone in the first instance 
to Sandy Point, and the English steamers came 
from Sandy Point to Monte Video on their way to 
England. Indeed, there was no ground which 
would warrant such a supposition. Shepherd, the 
mate of the Roebuck, said that he had heard Mr. 
Macdonald give the orders to Oapt. Gordon at 
Monte Video, and say that he was going down to 
Port Gallagos, and that Oapt. Gordon was to pro
ceed down after him, and that in answer to these 
instructions Gordon said that “  he would be down 
there before him, or words to that effect.”  There 
is overwhelming evidence that Oapt. Gordon must 
have known that he could have communicated with 
his owner if he deemed it  necessary, The plain 
truth seems to be, that some intrigue was carried on 
between Don Louis and Capt.Gordon, which induced 
the latter to disobey his positive instructions, and 
to make these voyages and not to go to Port 
Gallagos. As a matter of fact, i t  must be observed 
that the goods which were entrusted to Oapt. 
Gordon to deliver at Port Gallagos in exchange for 
guano,were actually delivered to Don Louis at Santa 
Oruz, and for these goods Mr, Macdonald has not 
received a farthing remuneration, either in money
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or goods. He was indebted to Don Louis in the 
sum of 50l., but even i f  the debt had been can
celled, he would still have suffered a loss on these 
goods, not as to the goods themselves, but in other 
respects, because it must be remembered that the 
goods were not delivered at Port Gallagos, as 
ordered, but at Santa Cruz, where the owner could 
get no guano in exchange.

On the 5th April the Roebuck came into Sandy 
Point Harbour. Mr. Macdonald was there at the 
time the vessel arrived, and he says that he went 
on board and rebuked Capt. Gordon for his conduct, 
but that the latter defied him, as he expressed it. 
But i t  is not necessary to go into any further 
details on this point. Mr. Macdonald was asked 
why he did not dismiss Capt. Gordon at once, and 
he answered that,-considering the position he was 
in  and difficulty of supplying his place, he thought 
i t  better to make the best of bad circumstances, 
admitting for the time the master’s excuse, namely, 
that he had been disappointed by Don Louis. Prom 
Sandy Point Macdonald proceeded in the ship with 
Don Louis to get guano on the coast cf Pata
gonia.

I  must now revert to two documents which 
would in historical order come before the above 
facts, but which came into the possession of the 
defendant owing to their having been left in his 
cabin after Capt. Gordon left the ship. The first 
is an agreement between Don Louis and Capt. 
Gordon as to the terms of loading the ship, and is 
as follows :

Monte Video, Nov. 30,1871.
I ,  the undersigned, do hereby agree with Capt. James 

Gordon, commanding British barque Roebuck, now 
anchored in the port of Monte Video, to load the said 
vessel with a full and complete cargo of guano off the 
coast of Patagonia, for the sum of 21. sterling per ton of 
22401b. ; said Capt. Gordon also agrees to render all 
assistance possible with crew, boats, bags, wheelbar
rows belonging to the said vessel, to facilitate the loading 
of the said ship. Should said Louis Piedra Buena require 
to ship horses, mules, men, or anything for the benefit of 
the said cargo, nothing in the shape of charges are to be 
made against the sa>d Louis Piedra Buena.

Capt. James Gordon agrees to deliver M r Louis Piedra 
Buena all provisions on board to his consignment, in 
part payment of said cargo of guano.

Louis P ie d e a  B u e n a .
A  similar document was given to Don Louis 

Piedra Buena, signed by Capt. Gordon. Now tbis 
was a contract which was entered into without the 
consent and in defiance of the instructions of Mr. 
Macdonald. Then comes another document of a 
very serious character, i f  it  is to be considered as 
shown in the evidence that Gordon was a party to 
it. I t  is as follows:

Monte Video, 1st Dec. 1871.
I ,  the undersigned, do hereby certify that all business 

transactions carried on between me and the British 
barque Roebuck, now under the command of Capt. James 
Gordon, has nothing to do whatsoever with Mr. Dun
can Macdonald, said person having broken his faith 
with me, leaving myself and family in a state of destitu
tion, from supplying said Macdonald with provisions, said 
Macdonald having at the same time promised faithfully 
to remit said provisions per first steamers, according to 
requirement, but failed in so doing, leaving me destitute, 
having supplied him with surplus stores. Under the 
circumstances, I  refuse having further business trans
actions with said gentlemen, and only reoognise the Big- 
nature of Capt. Gordon, commanding said vessel.

Louis P ie d e a  B u e n a .
How this document was found among the 

papers in the captain’s cabin. This is a very 
suspicious circumstance; but I  do not think that

it  is enough of itself to bring home complicity to 
Capt. Gordon, and I  th ink it  would be unfair to 
make him responsible for it, or allow i t  to affect 
the mind of the court, as there is no further evidence 
respecting it. I  have thought it righ t to mention 
it, to show that i t  has not escaped my attention; 
but I  must say that I  do not attach any import
ance to i t  as affecting the decree I  am about to 
make.

Now i t  appears that before leaving Sandy Point 
Mr. Macdonald thought i t  right to enter into 
another agreement, dated the 10th April, 1872, 
with Don Louis ; and by that document i t  was 
agreed that all previously existing contracts 
between the parties thereto, and between Don 
Louis and Capt. Gordon, should be cancelled; that. 
Mr. Macdonald having purchased from Don Louis, 
which purchase the latter agreed to, for the price 
of one pound sterling per English ton, the guano 
situate near Santa Cruz River, on the coast of 
Patagonia, as then pointed out to each of the
parties on the Chart, Don Louis agreed to assist in. 
loading the same, and was to receive for such 
assistance for himself and five men twenty 
patagones a month and food. Now this would 
lead to the observation that I  had omitted—that 
among other distinct breaches of his instructions 
of which the master was accused, i t  was said that 
he had, although i t  was distinctly stated in those 
instructions that he was under no circumstances 
to give more than 11. for guano per ton ; and that 
he during five months, to which I  have already 
referred, entered into an agreement to give Don 
Louis 21. per ton.

Now the vessel leaves Sandy Point on the 15th 
April, and arrives at Santa Cruz River on the 25th 
A p r i l ; and then the history of the case shows that 
Don Louis having a settlement about 25 miles from 
that river, went ashore, and sent some men with 
a message to request that some person should g° 
from the ship to see the guano which was to be 
found on Mount Lion Island, which lay a little to 
the south of Santa Cruz River. This island was 
described as being separated from the main land 
by the tide during a portion of the day, hut 
perfectly accessible at low water. Now Mr. Mac- 
donald declined to go, and, according to his state
ment, Capt. Gordon offered to go, and there is no 
doubt that he did go with the fu ll sanction and 
permission of his owner. And this brings me 
the second charge, which is that of desertion. But 
before I  enter upon the question of desertion, I  a® 
bound to say that with respect to the breach 
orders, I  consider that so far as relates to the fi^e 
months during which the ship was going fro® 
port to port wthout the consent and against the 
orders of the owner, disobedience has been fu‘v 
established; and as to that I  must hold, looking 
at decided cases and principles to be deduced fro® 
them, Capt. Gordon has forfeited his wages for 
those five months, unless there are other facts 
which take this case out of those principles.

Then I  come to the charge of desertion fro® tnfi 
ship, which originates in the fact that Cap''' 
Gordon went ashore in the Santa Cruz River to 
see Don Louis. There can be no doubt that he 
went with fu ll consent of the owner in the fir® 
instance, Capt. Gordon went on shore, and, * 
appears was not seen t i l l  four days had elapse® 
although he had promised to return not on any 
particular day as alleged, but as soon as possih > 
the question of his return being left to his d13
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cretion. On the fourth day, the ship having in 
the meantime gone down to Mount Lion Island, 
Capt. Gordon was seen on the shore near that 
island. A  boat’s orew went oS from the ship to 
the island, and there was no difficulty in traversing 
the space between the mainland and the island for 
three or four hours on that day. Then the story 
told is very strange on both sides; but the up
shot of it all is, that, having been seen talking 
With the boatswain, Capt. Gordon did not, as 
might have been expected, go on board his ship. 
He could have done so if  he had wished, and it was 
Lis duty to have done so, i f  ho believed, as he said 
he did, that she was in a dangerous position, but 
he rode away back again with Don Louis. This 
state of facts is supported by the evidence of the 
witness Shepherd, and by the statement of the 
plaintiff himself. I  do not think i t  necessary to 
give the details of the circumstances which 
occurred whilst the vessel remained at Mount Lion 
Island, but I  w ill state the conclusion at which I  
have arrived after a careful consideration of the 
evidence on this second point of the defence, 
namely, that the plaintiff’s wages are not forfeited 
hy desertion.

There can be no doubt that wages may be for
feited by desertion, but the conclusion to which I  
have come with regard to the second defence to 
this suit is that the evidence does not establish 
what the law would call desertion on the part of 
Capt. Gordon. I  agree with the opinion given 
hy my predecessor in the case of The Two 
Sisters (2 W. Rob. 125, 138), where that learned 
Judge said: “  The facts pleaded are that the 
mariner quitted the ship, and remained absent for 
mne or ten consecutive days. The facts, i f  
established, might, I  think, constitute a legal 
desertion, provided an intention really to quit can 
be inferred from the resgestoe of the case. Without 
8uch an intention on the part of the mariner there 
mm be no absolute desertion. I f  there be an 
absence from the vessel animo revertendi, wbat- 
®Ver its duration, it  would not be a desertion 
forfeiting the whole of the wages.”  I t  is possible, 
t think, that this principle in  the passage I  have 
JUst read may be too largely stated, but 1 substan
tially agree that there can be no absolute desertion 
where there is an animus revertendi, and I  am of 
opinion that the evidence rather preponderates in 
mvour of there being an animus revertendi on the 
Ilat t  of Capt. Gordon.

There is one circumstance that ought to be con
quered at this point of the case, viz., that Capt. 
Gordon left every article of clothing he possessed
e^cept what he was actually wearing on board the
ship.
.The narrative then goes on to show that the 

®mp lay off Mount Lion Island for three or four 
8Js, but Capt. Gordon made no attempt to return 
h board. The vessel went there under the charge 
f the mate; and he said that as the anchorage 
aa bad, and the weather became stormy, they 
®re then obliged to leave. The ship then 

^turned to the Santa Cruz River, and after stay- 
there a short time proceeded to Buenos Ayres. 

r Macdonald did not see Capt. Gordon again 
m l he was at Buenos Ayres two months 

th erwards, when his conduct was certainly not 
an? °^.a deserter. He went before the Consul 

u claimed to be restored to his position as 
afe r .  I t  is not necessary to state what passed 

the Consulate, but i t  ended in Mr. Macdonald

being satisfied that he ought not to take Capt. 
Gordon back, but ought rather to take another 
master. Capt. Gordon went back to England in 
another vessel a few months later.

I  pointed out to counsel that there were two 
questions on the point of desertion : first, whether 
the captain deserted his ship; and secondly, 
whether the owner deserted the captain. The 
evidence does not show that Mr. Macdonald inten
tionally deserted Capt. Gordon with the intention 
of preventing him from resuming command of the 
ship, but I  consider that the acts of Capt. Gordon 
to be so suspicious that they naturally led to the 
supposition in the mind of Mr. Macdonald that 
Capt. Gordon did not intend to return ; and in 
coming to this conclusion I  cannot forget his 
former unjustifiable conduct, and his taking the 
ship on different voyages for five months without 
the consent, and against t.be instructions, of his 
owner; and I  have no doubt that this greatly 
influenced Mr. Macdonald in his estimate of Capt. 
Gordon’s conduct. Looking to all the circum
stances, while I  acquit Capt. Gordon of desertion 
of his ship, I  also acquit Mr. Macdonald of any in 
tention to wrongfully desert Capt. Gordon.

Then there is one more question to he con
sidered which was set up in defence, namely, the 
charge of drunkenness madeagainst Capt. Gordon, 
incapacitating him from his command. Now there 
is a very early case in  which the specified charges 
were disobedience, neglect of duty, and drunken
ness, against the mate of a ship; and there Lord 
Stowell, with his usual clearness and knowledge 
of law, stated his opinion. I t  was the case of the 
Exrter, and i t  is there said : “  Upon the matter of 
drunkenness, the court w ill be no apologist for 
th a t; it  is an offence peculiarly noxious on board 
ship, where the sober and vigilant attention of 
every man, and particularly of officers, is required. 
A t the same time the court cannot entirely forget 
that in a mode of life peculiarly exposed to severe 
peril and exertion, and, therefore, admitting in 
seasons of repose something of indulgence and 
refreshment, that indulgence and refreshment is 
naturally enough sought by such persons in  
grosser pleasures of that kind, and, therefore, that 
the proof of a single act of intemperance com
mitted in part is no conclusive proof of disability 
for general maritime employment. Another rule 
wonld, I  fear, disable many useful men from the 
maritime service of the country” : (The Exeter 
2 0. Rob. 261, 269.) I t  is true that in  that case 
Lord Stowell was considering the offence of a 
mate, and not of a master. But in the more 
recent case of The Thomas Worthington (3 W. 
Rob. 128,133), decided by my learned predecessor, 
I  see he says : “  Cases, indeed, may occur even in 
this court where the misconduct may be of such a 
gross description that, independently of any loss 
sustained by the owners, the entire forfeiture of 
wages would ensue; as, for instance, if a master 
had attempted to commit barratry ; or i f  through
out a voyage he had shown gross incapacity, or 
had been constantly drunk. In  either of these 
cases would this court be justified in pronouncing 
for any part of his wages under the contract P 
Unquestionably no t; and i f  any such case should 
come before me I  should not hesitate for a single 
moment in rejecting his claim in toto.” But I  do 
not th ink that the evidence in ihis case brings it  
within the scope of these observations. I t  is true, 
unfortunately, and cannot be denied (and, indeed,
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I  must do Capt. Gordon the justice to say he did 
not deny it) that he occasionally took more ardent 
liquor than he ought, and it  affected him, but not 
in  the way to disqualify him from the discharge 
of his duties as master. I  do not mean to say 
that if  constant drunkenness had been proved, 
although there had been a failure to show that 
that drunkenness had resulted in the bad naviga
tion of the vessel, or loss to the owner, he could not 
by that means have forfeited part, or whole, of his 
wages, but I  do not think that the evidence here 
comes up to that m ark; and although it  was 
proved that he was, as is vulgarly said, sometimes 
worse for liquor, there is no evidence to sustain 
the argument in the defence that he was guilty of 
constant drunkenness, which would incapacitate 
him from attending to the business or navigation 
of his ship.

Having arrived at these conclusions on the differ
ent points of the case, the question is, what the judg
ment of the court must be. F irst I  am of opinion that 
the captain is certainly entitled to his wages up to 
the time of the second visit of Mr. Macdonald to 
Monte Video, shortly after which the master ought 
to have proceeded to Port Gallagos. I  think that 
from that time, and during the time that he was 
navigating the ship against orders for five months, 
he is not entitled to any wages. During the short 
time that elapsed from the period when he left 
Sandy Point with the ship until the vessel sailed 
away from Santa Cruz without him after the 
transactions at Mount Lion Island, he is entitled to 
his wages. But I  do not th ink that after that 
time he is entitled to any wages. Looking to all 
the circumstances, I  think that Mr. Macdonald 
was justified, as I  have already stated, in taking 
the ship away from Mount Lion Island and re
turning to Liverpool, and taking the vessel out of 
command of Capt. Gordon on her homeward 
voyage.

There is one other point that I  have omitted 
to notice, which I  have not failed, however, 
carefully to consider. I  suggested myself that it 
might possibly be found by this court that however 
much to blame Capt. Gordon might be for disobey
ing the instructions of his owner during those five 
months so often alluded to, the conduct of Mr. 
Macdonald in putting the vessel again under his 
command, and going with him from Sandy Point 
to Santa Cruz, might be held to be a condonation 
of Capt. Gordon’s former misconduct. But I  
th ink that, looking to all the circumstances of the 
case, i t  cannot be so considered. Considering the 
position in which the owner then was as to 
obtaining another master, I  think it  must betaken 
that he only intended to act under the circum
stances as was best for all concerned, without 
reference to the master’s past conduct, and w ith
out prejudice to any course he might afterwards 
choose to adopt with regard to the master’s future 
dismissal.

I  shall make an order that the master is entitled 
to one part, and disentitled to the other part of his 
wages, as I  have expressed above. Of course I  
shall order a reference to show whether he is in
debted to Macdonald, and to settle the balance of 
accounts, a part of the case I  have carefully re
frained from entering upon. I  shall make no order 
as to costs.

Solicitor for plaintiff, J. H. E. Gill.
Solicitors for defendant, Bateson and Go.

C O U R T O F A P P E A L  IN ' C H A N C E R Y .
Beported by E. stewabt B oche and H. Peat, Esqrs., 

Barristers-at-Law.

Tuesday, April 28, 1874.
(B e fo re  the  L ords J ustices .)

L a in g  v . Z eden .
Shipowner as stakeholder—Shipper claiming lien— 

Holder of bill of lading—Interpleader—Parties 
—Costs—Undertaking as to damages—Inquiry. 

Where there are two or more claimants of goods in 
the hands of a stakeholder, the only way in which 
he can protect himself is by filing a bill of inter
pleader. If , instead of doing so, he litigates with 
the claimants separately, he must pay the costs of 
the successful claimant.

Goods in the hands of a shipowner were claimed by 
the shipper under an alleged lien, and also by the 
holder of the bills of lading. The shipper filled̂  a 
bill to restrain the shipowner from parting with 
the goods, and the other claimant brought an action 
on his bills of lading against the shipowner. To 
restrain this action the shipowner filed a bill, to 
which he did not make the shipper a party, a n d  an 
injunction was granted on the usual undertaking 
as to damages. The shipper’s bill was dismissed 
with costs :

Held (reversing the decision of Bacon, V.G.j that 
the bill of the stakeholder to restrain the action 
brought by the holder of the bills of lading must 
be dismissed with costs, and that the defendant to 
that bill was entitled to an inquiry as to damages 
under the undertaking.

This was an appeal from a decision of Bacon, V.C° 
The facts of the case were as follows :
A  suit of Hathesing v. Laing (ante, p. 170; 

L. Rep. 17 Eq. 92) was instituted by a fir01 
of cotton brokers claiming an alleged equity 
on certain bales of cotton, shipped from Born- 
bay on board the steamship Alabama, to restrain 
the shipowners, James Laing and Mary Gourley» 
from delivering the bales of cotton to the Gomptoi^ 
d’Escompte de Paris, the holders of the bills ot 
lading.

To that suit the Oomptoir d’Escompte de Pa**8 
were not made parties, but on the 11th Oct., 1870» 
the solicitor for the plaintiffs in  that suit wrote 
them a letter inquiring whether they claimed the 
cotton, and expressing their readiness to enter into 
any arrangement for the sale of the cotton and tb 
payment of the purchase money into court, ubt 
i t  should be decided who was entitled to it, a° 
requesting an early answer, as it  would be bette 
if  the Oomptoir d’Escompte de Paris claimed tb 
cotton, to make them parties to the suit.

Notwithstanding this letter the Compt01̂  
d’Esoompte de Paris on the 29th Oct. 1870, 
menced an action on the bills of lading againS 
the shipowners. , •_

Thereupon the shipowners filed their bill 
the present suit to restrain the action at *a 
making Zeden, the ship’s agent and the Comptb 
d’Escompte de Paris defendants, but the plain 
in the suit of Hathesing v. Laing were not mn 
parties. e

Subsequently the Oomptoir d’Escompte V® q’
n / l o r  o n  A r r l o i ’  n K f q i n P r l  o n  f'.V ii* 1 1 t lh  cotunder an order obtained on the 11th Oct 

made defendants by amendment to the suit 
Hathesing v. Laing, the b ill in which wasb 
mately dismissed with costs : (See ante, p. 1(9-1 

Immediately after the decision ot Hathesing
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Laing, the presnet suit, in which an injunction 
had been granted, came on for hearing on the 
question of costs.

The Vice Chancellor held that the plaintiffs, as 
stakeholders, were entitled to their costs out of the 
fund.

From this decision the Comptoir d’Escompte de 
Baris appealed.

Kay, Q.C. and B. B. Rogers, for the appellants.
■—The b ill ought to have been dismissed with 
costs. [Lord Justice J ames—We do not entertain 
appeals on mere questions of costs. Is not this an 
appeal forcosts? When the injunction was granted, 
i t  was on the terms that the plaintiffs should give 
and undertaking against damages; and it  is open to 
Us now to get an inquiry what damages we have 
sustained by reason of our money having been 
locked up for over three years. In  Newby v. Har
rison (5 L. T. Bep. N. S. 12; 3 De G. F. & G. 287) 
it  was decided that such an undertaking as to 
damages remains in force, notwithstanding the 
dismissal of the bill. This suit was purely one to 
restrain an action which we had a perfect right to 
bring, and was not at all in the nature of an inter
pleader suit. The plaintiffs ought therefore to have 
bad their bill dismissed with costs.

Miller, Q C. and E. Beaumont, for the respond
ents.—We never opposed the defendants’ claim 
and our solicitor’s letter of the 11th Oct. 1870 
shows that we were disposed to do what was right. 
After receiving that letter the defendants brought 
their action, while the whole dispute might have 
been settled in the suit of Hathesing v. Laing. 
This suit is virtually an interpleader suit, and by 
fhe Comptoir d’Escompte being made parties by 
atnendment to the other suit all the parties were 
brought together. We are mere stakeholders, and 
should not be put to any expense in consequence 
°f a dispute between two parties as to the goods in 
°Ur hands. They cited Nelson v. Barter (2 I I .  & 

334; 10 L. Bep. N.S. 743.)
Without calling for a reply,
Ford Justice J ames said: lam ofopinion that the 

decision of the Vice Chancellor cannot be sustained 
*u this case. TbeComptoir d’Escompte de Paris had a 
clear legal right to a quantity of cotton notaffected 
by any equity whatever. Having that legal and 
equitable right, they brought an action against the 
Plaintiffs in the present suit, to which the latter had 
®° defence. Thereupon the bill in the present suit 
^ as filed, on which i t  has been shown that there 
5 as no equity. I t  appears to me that the 
Comptoir d’Escompte have sustained damages by 
reason of that proceeding, and that they are en-

,'ed to have those damages ascertained. I t  is 
8aid that the plaintiffs in the present suit were 
®*®?e stakeholders, and that they were therefore 
.cl'Uod to their costs against the Comptoir 
® Fscompte. The latter have, however, done no 
i r°ng. i t  i s gajd tt,at tliey ought not to have 

r°ught their action after the injunction had been 
granted in the first suit. But there was no in 
duction against them, and I  do not quite under- 
. and how the injunction was granted. I t  is said, 

O'vever, that Laing and his co-plaintiff were 
^ h o ld e rs ,  and that i t  was perfectly immaterial 
q them whether they delivered the goods to the 
jOtnptoir d’Escompte or to the other claimants, 
seif on,y way 1° which a man can avail him- 

° f such a plea is by a bill of interpleader. 
th '6 ° f interpleader is not a merely formal 

I t  is not a thing equivalent to a b ill of .

interpleader that is required ,• he must file a b ill 
of interpleader. Such a bill does not always 
work complete justice, but i t  does so as far as 
possible. I t  gives relief between the two 
claimants, and it  stops other litigation. I t  gives 
the stakeholder his costs out of the fund, and the 
other party is there to indemnify the defendant 
who is entitled. Here the plaintiffs have not 
given the Comptoir d’Escompte any chance of 
getting their costs out of the other party. The 
costs should come out of the fund, with a remedy 
over against the wrongful claimant. But it  is 
said that the Comptoir d’Escompte ought not to 
have brought the action after an injunction was 
granted. In  this suit, however, we know nothing 
about that injunction. The bill must be dis
missed, and dismissed with costs. And we must 
direct an inquiry as to damages.

Lord Justice M ellish .—I  am of the same 
opinion. I  am quite clear that at law the remedy 
of the Comptoir d’Escompte was solely against 
the plaintiffs in the present suit. The defendants 
had a clear title  on the bills of lading against the 
plaintiffs, who, however, would not deliver the 
goods to them because a third party, who had no 
real title, asserted a claim to the goods. The only 
remedy of a person in the sheriff’s position under 
those circumstances is by a bill of interpleader. I f  
he does not choose to file such a bill, but litigates 
with both the claimants separately, he is liable to 
bear the costs of the party who establishes his claim. 
But i t  is said that this suit was as good as an 
interpleader bill. That is not so, for it did not 
bring the parties together, and it  left the de
fendants no remedy over against the other 
claimant for costs. I  am, therefore, of opinion 
that the decision of the Vice-Chancellor cannot be 
upheld, and that this appeal must be allowed.

Solicitors for the appellants, Lyne and Holman.
Solicitors for the respondent^, Lowless, Nelson, 

and Jones.

C O U R T OF Q U E E N ’S B E N C H .
Reported by J. Shortt and M . W. M cK ellar , Esqrs., 

Barristers-at-Law.

June 11 and July 6, 1874.
A shcroft v . Crow Orchard Colliery Company.

Charter-party—Demurrage—Dock regulations— 
Usual despatch of the port.

Where by a charter-party it is mutually agreed 
between shipowner and charterer that the ship
owner's ship is “ to be loaded with the usual 
dispatch of the port, or i f  longer detained to be 
paid 40s. demurrage,”  and that the ship is to be 
loaded at a named dock, by the regulations of 
which no shipper could have more than three 
vessels loading in dock at the same time, and, by 
reason of the charterer having more than three 
vessels entered in their books which had to be 
loaded in the dock before that ship, the ship is 
delayed an unreasonable time, the contract to 
load with the usual dispatch of the port must be 
considered asan absolute contract to load w ih that 
dispatch and within a reasonable time, indepen
dently of any other engagements of the charterers, 
even i f  it can be shown that at the time of the 
making of the charhr-part the shipowner knew 
that such persons’ engagements existed, and the 
shipowner can recover demurrage.
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Tapscott v. Balfour, ante, vol. 1, p. 501, distin
guished.

T h is  was an action by a shipowner against charterers 
tried before Qnain, J., at the Liverpool Summer 
Assiz s, 1873, when a verdict of 601. was entered 
for the plaintiff, leave to move being reserved to 
the defendants. A  rule nisi was obtained in pur
suance of the leave reserved, on the ground that 
the facts proved did not, on the true construction 
of the charter-party, disclose any liability on the 
part of the defendants.

The first count of the declaration set out the 
charter-party, which provided, amongst other 
things, that the defendants should load the 
plaintiff’s ship “  with the usual despatch of the 
port ”  of Liverpool. I f  detained, the pla intiff “  to 
be paid 40s. per day demurrage.”  The alleged 
breach was not loading with the usual despatch.

The second count was framed upon a me
morandum at the foot of thé charter-party, by which 
the vessel was to “  load in the Bramley Moore or 
Wellington Docks, H igh Level Railway.”  The 
breach was not giving, or procuring, within a 
reasonable time an order entitling the plaintiff’s 
vessel to enter the said docks.

There were also money counts for demurrage.
The pleas merely denied the contracts, the 

breaches, and the debt.
The judgment of the court contains a fu ll state

ment of the facts and arguments.
Aepinall, Q 0. and Bremner showed cause 

against the rule, and
Bussell, Q C. and Lupton supported it.
The cases cited and discussed were

Tapscott v. Balfour, ante, vol. 1, p. 501 ; 27 L . T. Rep.
N.S. 710; L. Rep. 8 C. P.46;

Kell v. Anderson, 10 M . & W . 498 ;
Kearon v. Pearson, 7H. & ÏST. 386 ;
Ford v. Cotesworth, 19 L. T. Rep. N. S. 634 ; L. Rep.

4 Q. B. 127 ;
Harris v. Dreesman, 9 Ex. 485 ;
Robertson v. Jackson, 2 C. B. 412 ;
Shadforth v. Cory, 32 L. J., 79 Q. B. ; in error, 379.

Gur. adv. vult.
July 6.-—L ush , J., delivered the judgment of the 

court (Mellor, Lush, Quain, and Archibald, JJ.). 
This was an action for demurrage tried before 
my brother Qnain at Liverpool, when a verdict 
was entered for the plaintiff for 60Z., being for 30 
days’ demurrage, with leave to the defendants to 
move to enter a nonsuit, the court being em
powered to draw all inferences of fact, and to 
amend the pleadings if  necessary. A ll questions 
of reasonableness were to be for the court.

By the charter-party, dated Liverpool, the 22nd 
Jan. 1873, the master engaged to receive and load on 
board his vessel the Christiana Davies, of Barrow, 
a fu ll and complete cargo of coal, about 140 tons, 
and proceed to Belfast and deliver the same as per 
bills of lading at certain specified freight, &c. 
“ To be loaded w ith the usual despatch of the 
port, and discharged 25 tons working days, or if  
longer detained to be paid 40s. per day demurrage.”  
The defendants thereby engaged to load the 
vessel “ on the above terms.”  By a memorandum 
at the foot the vessel was to load in the Bramley. 
Moore, or Wellington Docks, High Level Railway. 
By the published dock regulations, which it  must 
be taken were known to both parties, i t  is 
ordered, amongst other things, that “ no vessel is 
to be allowed to enter the Bramley Moore, or 
Wellington Docks, to load coal iron the High 
Level Railway, except upon the production of a

jerque note, or a certificate from the master of 
the dock in which the vessel is lying at the time, 
showing that she is ready to commence loading, 
and also a certificate from the coal agent that she 
is to load coal at the High Level. No coal agent 
to be allowed to load more than two flats at the 
cranes at the same time, nor to have more than 
three vessels in the Bramley Moore, or Wellington 
Docks (both inclusive), loading, and to load at the 
cranes at one time.”  “  No vessel to be entered 
in the application or berthing book before she is 
in either the Bramley Moore, or the Wellington 
Dock: each vessel to be berthed in regular turn 
as entered, if  the specified quantity of coal is at 
the Sandhills Station; i f  not, the next vessel in 
turn having sufficient coal ready to take the 
berth. Any vessel losing her turn in consequence 
of coal for her not being ready at the Sandhills 
Station, to be considered first on turn when the 
coals are ready. Fiats and vessels to follow the 
same order as to turn for loading, whether entered 
for the cranes or the shoot.”  I t  was admitted 
that the master obtained in proper time the 
requisite certificate from the dock master in which 
the vessel was lying, and that the defendants gave 
their certificate in  proper tim e ; also that the 
vessel was regularly put on the dock books, and 
would have been loaded without delay, had i t  not 
been for the fact, which fact was unknown to the 
master at the time he entered into the charter- 
party, that the defendants acted as their own coal 
agents, and that they had at the time three ship8 
loading in the dock, and ten other charters to 
their books which had priority over the plaintiff- 
In  consequence of these engagements the vessel» 
was not allowed to go into dock til l the 5th March» 
a period of th irty days after she was ready to do 
so. The loading was commenced and completed 
on the following day.

I t  was conceded that th irty  days was an un
usual period of detention, and that the delay 
was caused, not by the pressure of business 
in the dock, or any inability on the part of the 
dock company to facilitate the dispatch of the 
vessel, for vessels booked after the C h r i s t i a n ®  

Davies by other coal agents were loaded ana 
despatched before her, but solely by the incapacity* 
which the defendants had placed themselves unde 
by their previous engagements, of getting a bert 
for her at an earlier period. On the other ban 
i t  was conceded that the defendants were guilty 
no delay which it  was in their power to avoid con 
sistently with their previous engagements. .

The question is, then, what is the contract whic 
the defendants entered into by the charter-party. 
The words are not that the vessel is to be “  loadê  
in turn according to the charterer’s books orengaS 
ments,”  or to be loaded “  next after a particu 
vessel,”  or in any other prescribed order, but; 
be loaded w ith the usual despatch of the port.

The defendants’ counsel contended that the 
words apply only to a delay in the process of 1 ° ^  
ing when the vessel has arrived at the berth, a 
that they have no reference to a detention outsi  ̂
the loading place, though caused by the act 
default of the charterer, and he relied UP°E., ¡D 
case of Kearon v. Pearson (7 H. & N  3bo) 
support of that position. That case, however, 
no means justifies the argument based uP°DnCe 
The words of the charter there were in substa 
the same as here, namely, “ to be loaded ^  _ 
usual despatch.”  The facts were that the loa°
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was, after i t  had commenced, interrupted by a 
Revere frost, which closed the canal through which 
the coals were to be brought from the pit, and thus 
prevented the charterer from getting them to the 
loading place ; and the court held the meaning of 
the clause to be that the vessel should be loaded 
with the usual despatch of persons who had a cargo 
in readiness at the dock for the purpose of loading, 
and therefore that the charterer was responsible 
for the delay occasioned by the frost. So far from 
supporting the argument that the charterer is not 
liable for delay occasioned by his own act or 
default, that case establishes that the engagement 
to load “  with the usual despatch”  is absolute, 
and admits of no qualification so as to dispense 
With performance, even where the performance 
Was hindered by a casualty which the charterer 
could not prevent. I t  is true the delay in that 
case occurred during the process of loading, and 
the court had not to consider what would have 
oeen the effect of a detention at the dock’s mouth; 
tmt we see no reason for lim iting the obligation to 
the mere process of loading. I t  undoubtedly 
Mcludes that process, and requires i t  to be done 
With the usual despatch; but we are of opinion 
that it  goes further, and covers the whole period 
from the time when the vessel is at the port and 
is placed at the disposal of the charterer there in 
a condition to receive the cargo. The object is to 
Provide against unusual delay on the part of the 
charterer in  putting the cargo on board, and 
whether the delay occurs in the course of loading 
° [  before the loading commences, whether it con
sists in keeping the vessel outside or inside the 
dock, is obviously immaterial. The question is 
vvhether the vessel is at his disposal, and whether 
^he detention is his act. I f  so, the contract is 
broken as much in the one case as in the other.

I t  was further contended that the vessel could not 
be said to have been ready to receive cargo so long 
as Bhe lay outside the dock, that it  is the duty of 

shipowner to find his way into the dock, and 
that he takes the risk of any obstacles which occur 
t? prevent his getting there; and Tapscott v. 
fffdfour (ubi sup.) was relied on in support of 
this argument.

In the case of Tapscott v. Balfour there was 
a charter under which the ship was ordered 

load in one of the docks mentioned in 
this charter—the Wellington Dock—which was 
governed by the same regulations as the Bram- 
ley Moore Dock. The vessel was detained there 
? in this case outside the dock, and for a 
iinilar reason, namely, because the coal agent who 
hd the loading for the charterer had not only 
btee vessels in  the dock at the time, but two 
thers booked to come in before the plaintiff’s.

„ he Court held that the lay days commenced only 
t ,0ln the time when the vessel was admitted into 
r 6 dock, the loss arising from being kept outside 
. / Virtue of the dock regulations being a loss, the 
l®k of which was undertaken by the shipowner. 

jA  first sight that case appears to bear a close 
.semblance to the present case, and it  is not to 
® Wondered at that the defendants’ counsel 

jA °ngly relied upon it  as an authority in his 
jjj °Ur- But when examined the supposed resem- 
« /T 0e disappears. The words of that charter were 
or Tv VesseI shall proceed direct to any Liverpool 
th hrkenhead dock as ordered by charterer, and 
fulT6 '°a<̂  ' n ^ 0  usual and customary manner a

1 and complete cargo of coals.”  The court held

that this stipulation applied to the mode, and not 
to the time of loading. “  There is,”  says Bovill, 
C.J., “  no express stipulation with respect to the 
time at which the loading is to commence, except 
that i t  is not to commence before the 1st July. 
Then what is the ordinary rule under such circum
stances where the port, but no particular place in 
the port, to which the vessel is to proceed is named ? 
I t  means that the time is to commence from the 
arrival of the vessel at the usual place of loading 
in that port. The stipulation is in effect that the 
vessel shall proceed to the Wellington Dock, and 
there load her cargo. Therefore the lay days do 
not commence till she has got in fo the Wellington 
Dock. If, by reason of the dock regulations, she 
cannot enter into that dock before a certain time, 
the loss by such delay must fall on the ship
owners.”

Assuming this construction of the clause in 
that charter to be the correct one, the grounds 
of the judgment are inapplicable to the present 
case. The intention of the parties here was evi
dently that the charterer should not, and the words 
bind him that he w ill not,detain the vessel, for want 
of cargo, beyond the usual and ordinary period of 
delay at the dock. Evidence was given to show 
that the plaintiff might, i f  he had chosen, have ob
tained information from the dock master before he 
entered into the contract as to the number of 
vessels which the defendants had in the dock and 
on their books, but he was under no obligation to 
do so, and it would have been immaterial if he had, 
and i f  it were shown that he knew these facts. We 
construe the stipulation as a contract by the char
terer that he w ill load with the usual despatch, and 
i t  is no answer to say that he was unable to do 
so; nor would i t  be any more an answer to say 
that the plaintiff knew it.

The ground on which leave was reserved having 
failed, the verdict stands for the amount agreed on 
at the trial.

Buie discharged.
Attorneys for plaintiff, Gregory and Go., for IT. 

Bremner, Liverpool.
Attorneys for defendants, Venn and Son.

E X C H E Q U E R  C H A M B E R .
APPEAL FROM THE COUBT OP COMMON PLEAS.

Reported by J ohn B ose, Esq., Barrister-at-Law.

Feb. 6 and June 16, 1874.
Rodocanochi and others v .  Elliott.

Marine policy—Terrene risle—Goods in besieged 
town—“  Restraint of princes”—Notice of aban~ 
donment—Total loss.

A marine policy in the ordinary Lloyd's form, 
against the usual perils, including “  arrests, 
restraints, and detainments of princes,” on goods 
which are expressed in the policy lobe carried by 
a route, which is (within the knowledge of the 
underwriters) partly by sea and partly by land, 
covers the risk of transit both by land and water, 
and i f  the goods are lost by the perils insured 
against whilst upon land, the assured are entitled 
to recover.

Where goods insured under a policy covering 
terrene risks, and against (inter alia) “  arrests, 
restraints, and detainments of princes,” are in 
course of their transit detained in a town by
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reason of that town being regularly besieged, the 
detention is a■ “ restraint of princes ” within the 
meaning of the policy, which will give the assured 
the rinht to abandon and claim as for a total loss. 

Plaintiffs effected an insurance with the defendant 
by a Lloyd’8 policy in the ordinary form, “ lost 
or not lust, at and from Japan — Shanghai to 
Marseilles Leghorn London, via Marseilles 
~  Southampton, and whilst remaining there for 
transit,” on iilks, against the usual perils— 
“  arrests, restraints, and detainment of princes,” 
fyc., and it was agreed that the silks should be 
shipped by any of three named lines of steamers, 
one of which was the Messageries Imperiales. 
That company, as was wellhnovm to underwriters, 
always sent such goods overland through France,
i.e., by the Lyons Railway from Marseilles to 
Paris, and thence by the Northern Railway to 
Boulogne, and thence to London.

The sillcs were shipped at Shanghai, for London, on 
board a steamer of the Messageries Imperiales, 
and reached Marseilles on the 27th Aug. 1870. 
There was then, and from the 15th July previously 
had been, war between France and Oermany. The 
silks were despatched by the Lyons Railway, and 
arrived, in Paris on or before the 18th Sept. The 
German armies, which were atthat time advancing 
upon and gradually surrounding Paris, on the 
19th completely invested it, held military pos
session of all the roads leading out of Paris, and 
prevented communication between it and all other 
places, by reason whereof it was impossible to 
remove the silk from Paris.

This state of siege continued, and on the 29th Sept., 
while the silks were detained in Paris, the plain
tiffs gave notice of abandonment to the under
writers :

Meld (affirming the judgment of the court below 
(ante, p. 21), that the policy covered the 
terrene risk of the land transit, that the goods 
were lost by the perils insured against, viz., 
restraint of princes ; that notice of abandonment 
was given in reasonable time; and that, there
fore, the plaintiffs were entitled to recover the sum 
insured from the underwriters as for a total loss.

E rror  from a decision of the Court of Common 
Pleas in favour of the plaintiffs upon a special case, 
which is set ont, with the arguments, in the report 
below (ante, p. 21).

Pay, Q.C. (with him J. C. Mathew), for the de
fendants.—The doctrine of abandonment in insu
rance law is that the person abandoning must be 
in a position to abandon. The plaintiffs, however, 
had no property in the silks at the time of the so- 
called abandonment, for they had previously sold 
the goods to arrive in London, and therefore could 
not pass the property in them to the underwriters. 
[Q u a in , J.—But the sub-vendees were interested 
in the policy which was no doubt made for their 
benefit.] The sale of the goods “  to arrive ”  was 
indeed contingent, and did not pass the property 
in  them until their arrival. But when they did 
arrive they became the property of the purchasers, 
who, although not bound to take them when they 
arrived so late, were yet entitled to do so i f  they 
chose. [B r a m w e l l , B.—This point, which was 
not made below, divides itself into ±wo : First, 
could the plaintiffs abandon P secondly, assuming 
that they could, would the fact of the vendees sub
sequently taking possession alter the effect of the

abandonment P] On the 7th Oct. 1870, when the 
notice of abandonment was given, the vendees 
were entitled to the silks. In  Jardine v. Leathley 
(7 L. T. Rep. N. S. 783 : 3 B & S. 700), i t  was held 
that the deposit of a policy of insurance on a ship 
at sea, which is afterwards injured by perils insured 
against and condemned, does not invest the deposi
tary with implied authority to give notice to the 
underwriters of abandonment as for a total loss. 
Quaere, i f  there were a mortgage of the ship. But 
here the plaintiffs, having given the whole interest 
to the sub-vendees, even although the property 
had not passed, cannot give notice of abandonment. 
Secondly, the policy did not apply to the goods in 
Paris. Prima facie, a policy of marine insurance 
contemplates sea and not land risks : (Harrison v. 
Ellis, 7 E. & B. 465.) The temporary deposit of 
the goods on a sand bank, in the case of Petty v. 
The Royal Exchange Insurance Company (1 Burr. 
341) was a usual course of proceeding well known 
to the underwriters. [ B r a m w e l l , B.—Your general 
proposition may be correct. Indeed, it  is a truism 
to sr y that a maritime policy is limited to sea risks, 
but regard must be had to the words of this par
ticular policy.] (The argument below on the terms 
of the policy was repeated.) Thirdly, there was no 
loss; (1), within the terms of the policy; (2), by 
restraint of princes; (3), entitling the assured to 
give notice of abandonment. As to Geipel v. 
Smith (ante vol. 1, p. 268; 26 L. T. Rep. N. S. 
361; L. Rep. 7 Q.B. 404), relied on contra, 
it  is distinguishable upon the plain ground 
of the wide distinction between an event operating 
as an excuse for nonperformance of a charter, and. 
one creating a total loss as against an underwriter. 
He cited also Hadkinson v. Robinson (3 Bos. & P- 
392). [Q u a in , J., referred to Aubert v. Gray (3 
B. & S. 163).] There the vessel was actually taken 
possession of by the sovereign, and the goods 
compulsorily put ashore. So long as the goods are 
under the control of their owner there is no loss; 
there must be an exercise of the restraining power 
in rem.

Field, Q.C. (with him Thesiger, Q C.) for the 
plaintiffs.— [B r a m w e l l , B.—We need not trouble 
you upon the question as to the goods being 
covered by the policy during transit through 
France, nor upon the point as to whether the plain
tiffs were competent to abandon them.] Then, 
first, there was a restraint of princes of an un
certain and indefinite duration; secondly, there 
was a loss thereby. [Q u a in , J.—Do you maintain 
that Hadkinson v. Robinson (sup.) is wrong ?] ^
necessary; but we need not. I t  is obsolete, a° a 
moreover in Schmidt v. United Insurance Company 
(I Johns. 249, §. 896), Kent, C.J., says, “  As t0 
whether a blockade of the port of destination be a 
peril within the policy, the only case in 
English books that appears to have a bearing on th 
question is that of Hadkinson v. Robinson ( 
Bos. & Pull. 389). The court there considered tba  ̂
the port of destination being shut, was a Pef  
acting collaterally only, and not directly upon 
subject. But that case arose upon the specl . 
memorandum in the policy, which required a Pe.r _ 
operating to the total destruction of the article ) 
surod. I t  is not an authority beyond the questi 
arising upon that memorandum ; for with respe? 
to the loss of the voyage, by reason of a block» 
of the port of discharge, the peril operates 
directly as any other restraint or detention . 
264). That was a blockade at the port of destio



M ARITIME LAW  OASES. 401

Ex. Ch .] R odocanochi a n d  others v. E ll io tt . [E x . Ch .

tion . H e cited also the au thorities relied on 
below :

Saltus v. United Insurance Company, 15 Johns.
523;

Oliviera v. The Union Insurance Company, 3 Wheat.
183 ; 4 Curt. 193 ;

Roux v. Salvador, 3 Bing. N . C. 266;
Barker 7. Blake, 9 East, 283;
Bird  y. Jones, 7 Q. B. 742;
Geipel v. Smith, ante, vol. 1, p. 268 ; 26 L. T . Rep.

N. S. 361; L. Rep. 7 Q. B. 404.
And also

1 Duer on Insuranoe, 111-114 ;
2 Parsons on Insurance, 185 ;
Wheaton on International Law, 819 ;
The Express, ante, vol. 1, p. 355; 26 L. T . Rep. N . S.

956; L. Rep. 3 Adm. 597;
The San Roman, ante, vol. 1, pp 347, 603; 26 L . T.

Rep. N. S. 948; L. Rep. 3 Adm. 583.
Day, Q.C., in reply.—Geipel v. Smith (sup.) 

ttade a distinction between a restraint of princes 
likely to last so long as to entitle the shipowner 
to say, “  I  cannot complete my contract,”  and 
restraint which would entitle an owner of goods to 
claim insurance money for a constructive total loss. 
The American cases cited have now become dis
used ; and, in America, the courts hold that a 
blockade, whether by blocking a vessel in or out of 
a Port is restraint of princes ; but if  those were 
decided by analogy between a blockade and an 
embargo, there is a wide difference, for an embargo 
18 in the nature of a preliminary declaration of 
Quasi war, whereas blockade, on the contrary, no 
doubt interferes with the liberty of the ship, bnt 
not with the goods. [Q u ain , J.—The enemy would 
mterfere with the goods also i f  they were going 
nway.] The mere declaration of a blockade is no 
declaration of war against neutral ships. [Q u a in , 
J.—From p. 656 of 1 Duer on Marine Insurance, 
[be author seems to th ink that there is more force 
in a siege than in a blockade ] In Itoux v. Salvador 

Bing. N. C. 246), Abinger, C.B., says, at p. 286 : 
There may be a forcible detention which may 

?Peedily terminate, or may last so long as to end 
in the impossibility of bringing the ship or the 
Soods to their destination,”  when . . . “  i f  a pru
dent man, not insured, would decline any further 
®?Pense in prosecuting an adventure the termina- 
l l °n of which w ill probably never be successfully 
Accomplished, a party insured may for his own 

enetit, as well as that of the underwriter, treat 
be case as one of total loss, and demand the full 

®nm insured.”  Here there were no such circum- 
tances as justified abandonment. In  1 Arnould 

th MariDe Insurance, p. 676, the difference between 
be continental law and our own as to abandon

ment is pointed out, and i t  is said that “  In  this 
°bntry, however, i t  has been repeatedly decided,

. m ust now be taken as clear insurance law, tha t 
^ either in te rd ic tion  of trade a t the p o rt o f destina- 

°n after r isk  commenced, nor in terception o f the 
B ?age by blockade, or by the im m inen t and pal- 
lis k  # ^anger of capture o r seizure, amounts to  a 
UnH *0r wb i°b  E ng lish  underwriters are answerable 
< aer the common fo rm  of policy, e ithe r as an 
Wb res*i’ res tra in t, and detention,’ o r in  any o ther 

J  Whatever.”  Cur. adv. vult.
pi 16.—Judgm ent o f the cou rt (Bram well and
le tf ° n ’ Quain an<* A rch iba ld , JJ., and A m ph-

.> B.) waB D0W delivered by 
,Jef bAMWELL, B .— The f irs t po in t made by the 
And Dc*ant *n Argument before us ve ry  fa in tly , 
po • n ° t  At a ll in  the court below, was tha t, sud- 

1Dg there was a loss w ith in  the po licy, there 
V ol. II. , N.S.

was no right of abandonment, the plaintiffs having 
sold the goods insured, and the vendees having 
claimed them on their arrival. The answer is, that 
if  the plaintiffs had the right of abandonment they 
did abandon, and the abandonees, the underwriters, 
thereby acquired all the rights of the assured, 
including their right to the price of the goods from 
the vendees.

The second point made by the defendant was, 
that the policy was limited to marine risks. 
What was in contemplation of the parties does 
not matter, though we do not doubt that the 
assured must have had the whole journey in  view. 
We must see what the policy says. I t  seems to us 
that i t  very clearly, in words, includes the whole 
transit by land as well as by sea. The words 
are: “  A t and from Shanghai to Marseilles and 
London, via Marseilles.”  The slovenly mode 
of saying, i f  the words were critically
examined, might make a difficulty, though not 
on this question: but bearing in mind the 
course of carriage and transit found in the 
case, there can be no doubt that the voyage 
or journey described includes a land passage 
through France. No doubt many of the perils 
are sea perils exclusively; “  perils of the seas ”  are 
named, but many are common to land and sea, as 
“  fire ”  and “  thieves.”  W ith respect to the argu
ment that, as all risks of craft are mentioned, i t  
follows that while inland there is no insurance, the 
answer is, that those words are necessary to cover 
the risk of the original embarkation and final land
ing which would not be included in the words “  at 
and from,”  and “  shall be arrived at.”  Wo see 
nothing to make us lim it the plain words of the 
policy to the sea part of the transit.

There remains the question of whether there has 
been a loss from a peril within the policy. For, i f  so, 
it seems to us there was a righ t to abandon, there 
being a loss of the goods; the assured having lost 
all control over them for an indefinite time, which 
might extend to such a period as to cause at least 
a loss or failure of the particular adventure, and 
possibly a total loss of the goods, or more or less 
damage to them. In  such a case the assured has 
a right to throw the risk on the underwriter; 
(Phillips on Insurance, p. 1620.)

Now, the facts found are, that the goeds safely 
arrived at Paris ; that on the 10th Sept, carriage by 
railway from Paris to Boulogne became, and t i l l  
after the commencement of this suit continued, 
impossible, in consequence of the German armies 
having taken possession of parts of the railway and 
intercepted all communications thereby between 
Paris and Boulogne. This was the usual way in 
which such goods were sent from Marseilles, en 
route to London. I t  was not said that they could not 
have been senttoHavreor other ports, but we think 
this immaterial. For, supposing they could and 
ought to have been, but were not, supposing that 
in this the carriers were guilty of a breach of duty, 
that would not make the loss the less a loss to the 
assured. I t  is afterwards found that while the 
silks remained at Paris, on the 19th Sept the 
German armies completely invested Paris, and 
that from that day until the commencement of the 
action they completely surrounded and besieged 
Paris, and held m ilitary possession of all roads 
leading out of Paris, and prevented communication 
between Paris and all other places, by reason whereof 
i t  was impossible to remove the silks from Paris. 
The result of this state of things undoubtedly

2 D
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was, that the goods were prevented from leaving 
Paris, and the whole adventure broken up, and so 
continued at the time when the notice of abandon
ment was given, and up to the commencement of 
the action.

We are of opinion that this amounts to a con
structive total loss of the goods by restraint of 
kings and princes, within the terms of the policy. 
This is not a mere temporary retardation of the 
voyage, but a breaking up of the whole adventure.

I t  is well established that there may be a loss 
of the goods by a loss of the voyage in which 
the goods are being transported, i f  i t  amounts, 
to use the words of Lord Ellenborough, “ to a 
destruction of the contemplated adventure : ”  (An
derson v. Wallis, 2 M. & S. 240; Barker v. Blakes, 
9 East, 283.)

But i t  is said that there has been no loss 
of the goods by restraint of kings and princes 
in  this case, because there has been no specific 
action on the goods themselves. I t  is true that 
there was no actual seizure or arrest of the goods, 
not was there any specific or public order prohi
biting the transport of goods from the besieged 
c ity ; but the city in which the goods were wap 
besieged and completely invested, all commerce was 
stopped, and the goods were as effectually pre
vented from coming out as if  they were actually 
seized by the German army. What we have to look 
at is whether, by the immediate and direct pressure 
of the German army, the goods were prevented 
from reaching their destination. A  siege like the 
present, which was intended to reduce the besieged 
place by famine, is a prohibition of all commerce 
and intercourse with the besieged place. Neutrals 
would have no right to cross the German lines in 
order to bring out their goods, or for any other 
purpose that would or might in the least interfere 
with the m ilitary operations. In  the case of a 
maritime blockade, neither the ships nor the goods 
on board of them within the port, and which are 
prevented from coming out, are seized or arrested, 
or in the actual possession of the blockading force ; 
there is no specific action on the ships or goods 
beyond the prohibition against leaving the port. 
But surely they are “  restrained”  from coming out 
and the prosecution of the adventure is thereby 
effectually impeded. We quite agree with the 
opinion expressed on this subject by the Supreme 
Court of the United States, in Oliviera v. Union 
Insurance Company (3 Wheat. 183), and which was 
quoted before us, that the inhabitants of a besieged 
town, or the ships in a blockaded .port, may be 
properly said to be “  restrained ”  from coming out 
by the action of the besieged army or blockading 
force. A  siege, where the place is completely sur
rounded and invested, is a stronger case than a 
mere maritime blockade. In  the latter case, the 
land communications are unaffected, and the com
merce by sea only is interdicted. But we are un
able to draw any material or substantial distinction 
between the two, so far as they operate to prevent 
or restrain all intercourse or commerce, or the entry 
into or exit of any goods from the besieged or 
blockaded places. Grotius, Book 3, 1. 5, places 
opvidum obsessum vel portus clausus, exactly on 
the same footing as regards the right of neutrals 
to hold commerce with the belligerents; and Lord 
Stowell’s definition of a blockade is still more ap
plicable to a siege like the siege of Paris than to a 
blockade merely maritime. “ A  blockade,”  he 
says, “  is a sort of circumvallation round a place

by which all foreign connection and correspondence 
is, as far as human force can effect it, to be entirely 
cut off. I t  is intended to suspend the entire com
merce of that place, and a neutral is no more at 
liberty to assist the traffic of exportation than im
portation (The Vrow Judith, 1 C. Bob. 152.)

I f ,  therefore, the effectof the siege of Paris was to 
cut of entirely all foreign connection and corres
pondence, we think that the goods in this case were 
restrained or prevented from leaving Paris by the 
operation of that siege. I t  appears to us that the 
words, “ restraint and detainments of all kings, 
princes, and people of what nation, condition, 
or quality soever,”  are wider and more compre
hensive words than those which precede them, 
and that they include and cover the case now 
under consideration. And, as a verbal matter, we 
may observe that “  restraint ”  is a word more 
properly applicable to persons than to goods, so 
that a restraint of goods means a restraint of those 
having the custody of goods. We cannot help 
thinking that the doubt arises through the speedy 
arrival of these goods uninjured. Had they been 
perishable goods destroyed by the delay, it  would 
be difficult to say their loss was not caused by 
restraint of princes.

For these reasons we are of opinion that the 
goods insured by the present policy were either 
restrained from leaving Paris, or were detained 
w ithin Paris by the immediate and direct action 
of the German army, and were therefore so lost by 
one of the perils insured against, as to entitle the 
assured to abandon them to the underwriters and 
claim for a total loss. Wo think, therefore, that 
the judgment of the court below ought to be 
affirmed. Judgment affirmed.

Attorneys for plaintiffs, Mo rich u and Terry.
Attorneys for defendant, Waltons, Bubb, and 

Walton.

C O U R T OF A D M IR A L T Y .
Beported by J. F . A s p in aix , Esq., Barrister-at-LaW.

Thursday, June 4, 1874.
T h e  M erle .

Collision—Damage to pier by ship — Harbours, 
Docks, and Piers Clauses Act 1847—Inability 
ship for inevitable accident—Bights of under 
takers—Transfer by liguidator under Companie 
Act 1862. .

The owners of a pier, who are undertakers ww‘ l 
the meaning of the Harbours, Docks, and 
Clauses Act 1847, acquire, under sect. 74 of 
Act, a maritime lien in respect of any damage do 
to their pier by a ship, and may proceed in r 6 ’ 
to recover that damage in the High Court of A ,  
miralty, and the shipowners are debarred by se ■ 
74, from setting up the defence of inemta 
accident. 0 „

Dennis v. Tovell (27 L. T. Rep. N. S. 482; Ij.BW- 
8 Q. B. Id) followed.(a) ______.

(a) COURT OF QUEEN’S BENCH.
Nov. 13,1872.

Dennis (app.) v . Tovell (reap.) „{toV*  
This was a case stated by the Justices of fc,tui re. 
under 20 & 21 Viot. o. 43. A  complaint was v 
ferred before the magistrates against the appella 27 
the respondent under sects. 74 and 75 of 10 Viet. • 
charging that the appellant was owner of a ®e t, 
vessel called the Ava, which said vessel on the 27tn ¡¡¡)i 
1871 did damage to the pier and works of the Har
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Where a limited company, duly constituted by pro
visional order made under the General Piers and 
Harbours Act 1861 and 1862, as the undertakers 
of a pier, within the meaning of the Harbours, 
Pocks, and Piers Clauses Act 1847, is voluntarily 
wound-up, and its property sold by the liquidator, 
a purchaser of the pier has transferred to him both 
the property and the rights of the original under
taker, becomes the undertaker, within the meaning 
of the last-mentioned Act, and can recover against 
a ship for damage done to his pier by that ship, 
although such damage be the result of inevitable 
accident.

T h is  was a cause of damage, instituted on behalf 
of David Laidlaw and Robert Laidlaw, of London, 
engineers and ironfounders, owners of the Deal 
I'ier, in the county of Kent, against the barque * l * * * V

Harbour Conservancy Board to the amount of 502. by 
s trik ing  v io lently againBt the pier and works and break- 

parts of the same, the vessel not being under the 
charge of a licensed p ilo t.

Upon the hearing of the complaint i t  was proved on 
^he part of the respondent that the appellant’s vessel 
did the damage alleged, that the vessel was not in charge 
°f a licensed p ilo t; and on the part of the appellant it 
was proved that the damage was the result of inevitable 
acciaent caused by stress of weather, and did not arise
l *om any wilful act or negligence of the master or other
Persons in the said vessel; it  was contended, therefore,
^  the part of the appellant that he was not liable to pay
to the said Harwich Harbour Conservancy Board the 
Amount claimed for the damage so done.
V k e 3us^ ces hereof opinion that the appellant became 
iable under sect. 74 of the above Act to pay the amount 
^damage, whether the damage was the result of inevit- 

able or unavoidable accident or otherwise, and ordered the 
aPpellant to pay the 501. accordingly, subject to the 
°P^b°u of the Court of Queen’s Bench upon this case, 
x, ^be question for the opinion of the court was whether 
fi0 damage to the pier and works being the result of an 
fievitable accident, caused by stress of weather, and not 

Rising from any wilful act or negligence of the master 
r other persons in the vessel, the appellant became 
iablo to pay the amount claimed for the damage done.

ixrantham for the appellant.—No doubt the first part 
abfeck 7^ *s sufficiontly general to cover cases of inevit- 

accident, but it  could not have been the intention of 
fie Legislature to make owners liable for inevitable acci- 
fifit. This is indicated by the second part of the section 

fol?Wln®‘ rea  ̂ n̂ ên^on was °fily to make liability 
li .uPon negligence, because it makes those in charge 
be v ^  the damage occur through their “ wilful act or 
bu? «?noe*” • [U0CKBURN> C.J.—I t  may seem strange, 
ah li he Legislature has said that the owner of the ship 

aH be liable for the accident, however occurring. I t  
0 ay have been supposed that such a case would seldom 
te°?*r ] ^h0 proviso of the section strengthens my con- 
on K ° n ; ^  owner is not liable when he has a pilot 
f-^ o ard , why should he be liable in all other cases, even 

the act of God P
sn jbncfc (H . Tindal Atkinson with him), for the re- 
P°ndents, was not called upon.

J.—The Chief Justice, who has just left 
a»* Court, has already intimated his opinion, and he 

with ns that it  is clear that the Legislature, 
any ^er ifitentionally or not, has said that the owner of 
big Ve88el ©hall be answerable for any damage done by 
Pfit ft*861 a harbour, or pier. The Legislature has 
daij 6 0wner jn the same position as a man who keeps a 
abswer°k S anirnal> ,wbo must do so at his peril and be 
^ f i i i f i fk  0̂ for any iniary the animal may do. I t  enacts 
Ves? Y  tbe owner shall be liable for any damage the 
Wiif,ei may occasion, whether caused by negligence or 
\veaiv fiegl©ct, or by inevitable accident from stress of 
cW rl 6r' • * t  appears to me that the Legislature has 

q  ly 8aid so, whether it  intended it  or not.
A  A l N ’ J.— I  am of the same opinion.

°rneya t° r the appellant, Batty and Whitehouse, for 
. Pwian, Ipswich.

abd cr0rneys for the respondent, J. L. Morris, for Philbrick 
a Son, Colchester.

Merle, her tackle, apparel, and furniture, and the 
freight due for the transportation of the cargo now 
or lately laden therein, and against the owners of 
the Merle, defendants intervening.

The plaintiff’s petition was as follows :—
1. A t the time of the happening of the collision herein

after stated, the plaintiff’s were possessed of a certain 
pier at Deal, in the county of Kent, called or known as 
Deal Pier, and of certain works connected therewith, and 
were at such time the undertakers of the said pier within 
the true intent and meaning of the Harbours, Docks, and 
Piers Clauses Act 1847, and sect. 74 of that Act.

2. About between 3 a.m. and 4 a.m. on the 19th Jan. 
1873, the above-named vessel Merle came into collision 
with and did damage to the said pier, and the works con
nected therewith, to an amount far exceeding the sum of 
50i. The Merle was not at such time in charge of a duly 
licensed pilot, whom her master or owner was bound to 
employ or put her in charge of.

3. By virtue of the provisions of sect. 74 of the said 
Act, the owners of the Merle are answerable to the plain
tiffs for the said damage done to the said pier and works 
by the Merle.

4. Before, and at the time of the said collision, a light 
was burning on the head of the said pier, and the plaintiffs 
allege that the said collision and damage were occasioned 
by some neglect or default on the part of the defendants, 
or on the part of those on board and in charge of the 
Merle, in not sending her to sea in a proper and manage
able condition, or in not supplying her with proper ground 
tackle, or in not taking proper measures and exercising 
proper care and skill with regard to tending her, bringing 
her up, sailing her, and managing her so as to keep her 
clear of the said pier.

The defendants in their answer pleaded that the 
Merle, whilst on a voyage from London to the 
West Indies, cast anchor in the Downs; that the 
weather becoming worse, she bore up for Duage- 
ness to obtain shelter; that whilst anchored off 
Dungeness, she parted from her cables, and was 
compelled to run for the Downs, before a hurricane 
from the S.W. by W .; when off Deal her master 
again cast anchor, but by reason of the violence of 
the weather the chain again parted, and the barque 
was driven ashore to windward of the pier, and then 
became unmanageable, drifted along tbe beach, and 
was forced between the columns of the pier. The 
answer then continued as follows :

5. Those on board the Merle took proper measures and 
exercised proper care and skill with regard to tending 
the Merle, and bringing her up and sailing her and mana
ging her ; and everything was done chat could be done by 
them to avoid the said disaster, and to keep the vessel 
clear of the ?aid pier and to prevent damage to the same.

6. The damage complained of was not occasioned by 
any negligence on the p*rt of the defendants, or those on 
board the Merle, but was, bo far as they were concerned, 
the result of inevitable accident.

7. The defendants deny that the plaintiffs were pos
sessed of the said pier at Deal and of the works connected 
therewith, and that they were at such times the under
takers of the said pier as alleged; and the defendants 
further deny the several allegations in the said petition, 
save such as are admitted by this answer.

8. The defendants further say that they are not answer
able to the plaintiffs for the said damage, as alleged in 
the third article of the said petition ; and that the H ar
bours, Docks, and Piers Clauses Act 1847, does not confer 
any right upon the plaintiffs to proceed in  rem against 
the Merle, and does not confer any right upon the 
plaintiffs to proceed in this suit for damage resulting 
from inevitable accident.

The pleadings were thereupon concluded.
A t the hearing, evidence was called by plaintiff 

to establish negligence on the part of the defen
dants ; but the learned judge,assisted by two Elder 
Brethren of the Trin ity House, ruled that the col
lision with the pier was occasioned by the Merle 
becoming unmanageable through stress of weather 
and the result of inevitable accident.
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Thereupon the following facts were proved by 
the plaintiffs, or admitted by the defendants :

The Deal Pier had been constructed under a 
provisional order of the Board of Trade, made in 
pursuance of the General Piers and Harbours Act 
1861 (25 & 26 Viet. c. 57). The provisional order 
authorising the formation of the pier is the second 
order set out in the schedule to the latter Act. 
The pier was duly constructed under the provisional 
order by the promoters named therein, the Deal 
and Walmer Pier Company (Limited), who were 
registered as a company in 1861, and was worked 
by them until the 11th May 1866, when the com
pany, by resolution of the shareholders, went 
into liquidation and was voluntarily wound-up by 
a liquidator duly appointed under the Companies* 
Act 1862 (25 & 26 Viet. c.. 89). The pier, aud all 
the property and goods appertaining thereto, were 
sold at public auction by the liquidator, by virtue 
of the powers given by the last-mentioned Act, 
and were purchased by and duly transferred to the 
plaintiffs by deed, dated the 23rd Aug. 1866, and 
made between the liquidator of the first part, the 
company of the second part, and the plaintiffs of 
the third part; and the pier and works thereof 
became the property of the plaintiffs, in whose 
possession and under whose management they 
were at the time of the damage done. Except the 
provisional order above mentioned, no provisional 
order or Act of Parliament authorising the plain
tiffs to become promoters or undertakers of the 
pier had been obtained, and their title  to the pier 
was entirely derived frpm the sale to them by the 
liquidator of the company.

On these points two questions were raised; first, 
whether the Harbour, Docks, and Piers Clauses 
A ct 1847 (10 & 11 Viet. c. 27), gives undertakers 
of a pier the right to recover for damages done to 
their pier by collision resulting from inevitable 
accident; secondly, whether the plaintiffs were 
undertakers w ithin the meaning of that Act.

By the Harbour, Piers, and Docks Clauses Act 
1847, i t  is enacted that

2. The expression “ the special Act,” used in this Act, 
shall be construed to mean any Act which shall hereafter 
be passed authorising the construction or improving of 
an harbour, dock, or pier, and with which this Act shall 
be incorporated; . . . .  and the expression, “ the under
takers ”  shall mean the persons by the special Act autho
rised to construct the harbour, dock, or pier, or otherwise 
carry into effect the purposes of the special Act with 
reference thereto.

74. The owner of every vessel or float of timber shall 
be answerable to the undertakers for any damage done 
by such vessel or float of timber, or by any person em
ployed about the same, to the harbour, dock, or pier, or 
the quays or works connected therewith, and the master 
or person having the charge of such vessel or float of 
timber through whose wilful act or negligence any such 
damage is done, shall also be liable to make good the 
same ; and the undertaker may detain any such vessel 
or float of timber until sufficient security has been given 
for the amount of damage done by the eame. Provided 
always, that nothing herein contained shall extend to 
impose any liability for any such damage upon the owner 
of any vessel where such vessel shall, at the time when 
such damage is caused be in charge of a duly licensed 
pilot, whom such owner or master is bound by law to 
employ and put his vessel in charge of.

By the General Piers and Harbours Act 1861, i t  
is enacted that«

"Whereas it  is expedient to encourage and facilitate the 
formation, management, and maintenance of piers and 
harbours in Great Britain and Ireland ; and whereas, in 
certain cases where it  is now necessary to Parliament for 
special local Acts, the expense of obtaining such special

[ A dm .

Acts serves to prevent many necessary works being un
dertaken ; be it  enacted, &o.

3. Persons desirous of obtaining authority to construct 
any works under this Act, or to levy rates at any existing 
or at any new works, may make application by memorial 
to the Board of Trade to grant provisional orders as here
inafter mentioned.

15. After such inquiries as the Board of Trade may 
think expedient, and after the consent of the Admiralty, 
&c., shall have been obtained, and the same shall have been 
certified to the Board of Trade in such manner as they 
may require, the Board of Trade may settle and make a 
provisional order; and every such order shall be made 
and take effect subject and according to the following 
provisions: I t  shall specify who are to be the undertakers 
of the works. . . .  I t  may incorporate by reference The 
Commissioners Clauses Act 1847, The Companies Clauses 
Act 1845, The Companies Clauses (Scotland) Act 1845, 
The Harbours, Docks, and Piers Clauses Act 1847, The 
Lands Clauses Consolidation Act 1845, The Lands 
Clauses Consolidation (Scotland) Act 1845, or any part 
of suoh Acts, except so much of the said two last-men
tioned Acts as relates to the purchase of land otherwise 
than by agreement; the expression “ the special Act 
used in such incorporated Acts, shall be deemed to apply 
to such provisional order.

16. After the making of any order under this Act the 
promoters shall deposit a copy of the same at the office of 
the clerk of the peace ef any county, riding, or division in 
England or Ireland, or in the office of the principal 
sheriff clerk of any county, district, or division in 
Scotland in which the proposed works referred to 
in such order are situate; and notice of such deposit 
shall be given by advertisement once in the Lon
don, Edinburgh, or Dublin Gazette, and in some news
paper circulated in the county as aforesaid ; and after it 
shall have been certified to the Board of Trade by the 
promoters that such deposit and advertisement as las 
aforesaid have been made, and that fourteen days have 
elapsed from the date of such advertisement, the Board 
of Trade shall, within three calendar months from the 
beginning of the session of Parliament in any year, cans 
a B ill to be introduced into either House of Parliament for 
the purpose of obtaining an Act for the confirmation 0 
such order, and the order to be confirmed shall be specified 
in a schedule to the Bill introduced for confirming th® 
same, and shall be set out at length therein, and untu 
such confirmation, no provisional order shall be of a11* 
validity or force whatever ; and every Act of Parliam©11 
confirming suoh order shall be deemed a Public Genera 
Act.

By the General Pier and Harbour Act 1861 
Amendment Act (25 Viet. c. 19), certain other pr? 
visions as to advertisement are enacted, and i t  lS 
farther provided that

19. Subject to the provisions of the Principal Act, a® 
this Act and any provisional order, the Harbours, D ock r 
and Piers Clauses Act 1847 shall be deemed to be mco 
porated with every provisional order.

By the provisional order relating to Deal i >ieIJ 
set out in the schedule to the Piers and H a rb o u r 
Confirmation Act 1862, and by that Act cO 
firmed, it  is provided:

1. The Deal and Walmer Pier Company (Limite* t 
hereinafter called the Company, shall be the underta* 
of the works authorised by this order.

Milward, Q.C. and E. G. Clarkson, for the p̂ af ^  
tiffs.—First, even though the collision was a° * 
evitable accident, the defendants are 1 iable there * 
By the Harbours, Docks, and Piers Clauses ^  
1847, the owners of vessels are liable to make 
to the undertakers of a pier any damage done /  
their vessel, even i f  it be occasioned by an lDe
table accident. This has been decided by a co
of common law, and is b inding upon this colJrTj0p. 

Dennis v. Tovell, see note ante p. 402 ; 27 L.
N. S. 482 ; L. Rep. 8 Q. B. 10; *¿5,

River Wear Commissioners v. Adamson, ante P*
29 L. T. Rep. N . S. 530.

[S ir R. P h il l im o r e .—Those cases seem to be D $ 
ing decisions on the construction of a statute,

T h e  M e r le .
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I  must rule in accordance with them, unless the 
defendants can distinguish them in any way.] 

Secondly, the plaintiffs are “  undertakers,”  
^fithin the meaning of the Harbours, Docks, and 
Tiers Clauses Act 1847. The Deal and Walmer 
Pier Company having been duly constituted 
an undertaking by the provisional order made 
under the General Pier and Harbour Act 1861, 
and under the confirming Act of 1862, and 
having duly made their pier under the powers 
conferred upon them, were capable of transferring 
their property and rights in the pier to other per
sons. This was effected by the official liquidator, 
acting under the Companies’ Act 1862. The liqui
dator is empowered by that Act (sect. 95) to 
transfer to the purchaser all the real and personal, 
and hereditable and movable property, effects, and 
things in action of the company. This has been 
done, and the transfer must be taken to carry with 
?t all rights of the company. The words, “  things 
m action,”  alone show that not merely the rights 
existing at the time of the transfer, but also those 
Which w ill come into operation at a future time, 
pass with the property. Among these rights are the 
Privileges of undertakers,and we submit that w ith 
the transfer of the property the rights of under
takers to recover against a ship doing damage to 
their property, without any exemption in the case 
° f  inevitable accident, are transferred.

Butt, Q..C. and Gainsford Bruce, for the defen
dants.—Assuming that the defendants would be 
Personally liable, upon the authorities cited, to the 
Undertakers of this pier, two questions arise in the 
case; first, whether the plaintiffs are undertakers 
Within the meaning of the Harbours, Piers, and 

ocks Clauses Act 1847, and the subsequent Acts; 
Secondly, whether those Acts apply so as to render 
he ship liable in this court, this being a proceed

ing in rem, the damage having been found to be 
l he result of inevitable accident.

Pirst, are the plaintiffs undertakers ? The Har
bours, Docks, and Piers Clauses Act 1847, defines 
,, 6 Persons who are or may be undertakers, and 
"he special Act and the provisional order therein 
Ppoint the Deal and Walmer Pier Company (Li- 
ded), as the undertakers to make this pier. The 
ansfer took place in 1866, and although the 

Plaintiffs would acquire any rights of action then 
fis t in g , they cannot be said to have become pos
sessed of a right which has arisen since, and which 

eiongs only to undertakers, unless by the transfer 
a ®y have become undertakers. This cause of 
gJ?0a. 4'd noc arise until after the transfer. We 
. Omi t  that the plaintiffs are not undertakers, 
Win!In uaeauiug ° f lhe Act, and cannot recover 
de f10Ut showing negligence on the part of the 

endants. The only persons appointed under- 
ev 6rS ky the provisional order, are the company ; 
s the words, “  or their assigns,”  are not in- 
pa • 1(1 is unreasonable to suppose that by
to w'th  their property the company are able 
tj, transfer the exceptional rights which they 
p ^ s e l v e s  possess. [S ir R. P h il l im o r e .— Sup- 
r j I  the original undertakers die P Do their 
sup as undertakers die with them, or do their 
ar js°os.sor® take them ?] That question cannot 
be (p ln t *le case a corporation which need not 
the ’f so v̂e4; i t  might very well be arranged that 
s c a r e s  only should be transferred. I f  i t  is dis- 
a]0 eu> and the grant of the Board of Trade is to it 
be 6’ ,, en no person or persons remain who can 

called undertakers. The purchasers of the

undertaking do not become undertakers. FSir R. 
P h il l im o r e .—The join t operation of the General 
Piers and Harbours Act 1861, and the Companies’ 
Act 1862, enables the original undertakers to part 
with their property to purchasers, but do the pur
chasers in taking the property parted with take 
also all the rights of the original undertakers ?] 
We submit that the purchasers take none of the 
rights of theoriginal undertakers, qua undertakers, 
but only such rights as belonged to them in  their 
ordinary capacity as owners of property. [S ir R. 
P h il l im o r e .—By the Companies’ Act 1862, sect. 
95,theliquidatormay sell all a company’s property, 
and “  things in action.”  What ¡b the meaning of 
“ things in action,”  as there used? Does i t  not 
indicate that all rights of action are transferred by 
the sale ?] We submit that i t  passes only the 
rights of action existing at the time of the transfer, 
not rights of action which accrue thereafter; the 
latter rights must be founded upon something 
possessed by the holders of the property them
selves. The term “ undertakers,”  only includes 
such persons as are expressly authorised, by the 
words of their Act or provisional order, to construct 
or maintain a pier or harbour: (see the Harbours, 
Docks, and Piers Clauses Act 1847, sect. 2; the 
General Piers and Harbour Act 1861, sect. 15; and 
the General Pier and Harbour Act Amendment 
Act 1862, sect. 19.) The power to construct or 
maintain a pier is given under those Acts by the 
Board of Trade, in the first instance, and by Par
liament confirming the act of the Board of Trade; 
without that confirmation the order of the Board 
of Trade would be of no effect. The Board of 
Trade have to exercise a judgment in the matter, 
and to determine whether i t  is a proper thing that 
a pier should be constructed, and whether the 
promoters of the scheme are proper persons to be 
undertakers. No doubt undertakers may part 
with their property, and if  they form a company 
and are wound-up, they w ill part with it  under the 
Companies Act 1862, but this w ill not create the 
purchasers undertakers. The purchasers are not 
authorised by the Board of Trade to construct or 
maintain the p ier; their qualifications have never 
been submitted to the Board of Trade. We contend 
that before the plaintiffs can become “ under
takers,”  they must apply to the Board of Trade 
for a provisional order, authorising them to main
tain this pier, and this order, when obtained, must 
be confirmed by Parliament. Under the Piers 
and Harbours Acts of 1861 and 1862, the Board of 
Trade must necessarily inquire into the persons 
who are to be undertakers, and the right of peti
tion against confirmation of the order is expressly 
preserved by the 17th section of the former Act. 
In  The North.Eastern Railway Company v. The 
Leadgate Local Board (L. Rep, 5 Q.B. 157), a rail
way, originally constructed without Parliamentary 
powers, and afterwards sold to a railway company 
under an Act of Parliament, and enlarged and used 
for traffic under the provisions of that Act, was 
rated to a general district rate under the Local 
Government Act 1858, and the railway company 
objected to be rated on the ground that the rail
way, must be considered as “ a railway constructed 
within the powers of an Act of Parliament for public 
conveyance,”  within the meaning of sect. 55 of the 
latter Act, and, consequently, rateable only at 
one-fourth the annual value; the Court of Queen’s 
Bench, however, held that although the Legisla
ture might have provided for such a case, if i t  had
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been brought before it, the words of the Act did 
not exempt the railway ; it  could not be said to 
have been “  constructed ”  under any Act of Par
liament. So in this case, the plaintiffs cannot be 
said to be “  persons by the speoial Act (provisional 
order), authorised to construct ”  this pier. They 
have derived no authority from the provisional 
order, and are, consequently, not undertakers. 
Undertakers are, by the Act of 1847, entitled to 
make bye-laws and to enforce them before magis
trates : (sects. 83, et seq.) We submit that the 
plaintiffs could not make byelaws which would be 
enforceable by magistrates, and are, consequently, 
not undertakers.

Secondly, a ship cannot be made liable in this 
court in a proceeding in rem, i f  it is proved that 
the damage done was the result of inevitable 
accident. The Harbours, Docks, and Piers Clauses 
Act gives in strictness no righ t of action at all, 
except the right of recovery before magistrates; 
i t  is not intended to give the righ t of proceeding in 
rem in this court. That depends upon the 7th and 
35th sections of the Admiralty Court Act 1861, 
and i f  that right is exercised, i t  can only be exer
cised subject to the rules of law prevalent in this 
court, and by those rules proof of inevitable acci
dent entitles a ahip to dismissal from the suit. An 
action in rem only lies for a collision where there 
has been a maritime tort creating a maritime lien. 
The Harbours, Docks, and Piers Clauses, Act, sect. 
74, cannot be said to create such a maritime tort. 
[S ir  R. P h il l im o r e .—Has not the Legislature 
enacted that such an act as this shall be treated as 
a tort? ] Hot as a maritime to rt creating a lien. 
I f  this had been a suit in personam, other consi
derations might arise, but in a suit in rem, there 
can be no liability, unless the ship itself is liable, 
and that is not the case where the defence of ine
vitable accident is established.

Milward, Q.C., in reply.—In  the case of The 
North-Eastern Railway Company v. The Lead- 
gate Local Board (ubi sup.), i t  was contended 
that the words, “ used as a railway con
structed under the powers of an Act of Par
liament,”  could be construed so as to mean 
“  used under an Act of Parliament,”  only without 
having been so constructed, but the court held 
that they must give effect to the word “  con
structed.”  In  this case, however, there is a great 
difference; there is good reason for this special 
righ t being given to any person or persons who 
shall undertake to construct or maintain a p ier; it  
is for the public benefit that piers should be 
erected on dangerous shores. [S irR . P h il l im o r e . 
—But the argument is, that the Act meant to give 
the privilege only after the Board of Trade had 
had the opportunity of examining the qualifica
tions of the persons promoting the undertaking.] 
In  such a case as this i t  would not be possible for 
the Board of Trade to get the plaintiffs before 
them ; no order to construct a thing already con
structed could be made. The Deal and Walmer 
Pier Company (Limited) are the only undertakers 
named in this order; but suppose a number of 
individuals had been named, and they were to die 
without assigning their rights, would the under
taking and the rights under i t  come to an end P 
I f  such were the case, there would be no power to 
take tolls or even to block up the foreshore with 
the pier, if  its removal were demanded. The pier 
might be treated as an abandoned undertaking, 
under sect. 8 of the Piers and Harbours Act 1861,

Amendment Act 1862, and be removed by the 
Lords of the Admiralty. Such a result would be 
absolutely unreasonable, and would stu ltify the 
provisional order.

Secondly, as to this being a proceeding in rem. 
The 74th section of the Harbours, Docks, and 
Piers Clauses Act 1847, gives the undertakers a. 
lien for damage done to their works, and they may 
detain a ship t i l l  security is given. Clearly the 
right court to enforce such a lien is this court, 
which by the Admiralty Court Act 1861 (24 Y ict. 
c. 10), sect. 7, has “ jurisdiction over any claim for 
damage done by any ship.”  And by sect. 35, this 
jurisdiction maybe exercised in rem.

Sir R. P h il l im o r e .—In  this case there are two 
questions before the court: first, whether the 
present plaintiffs, supposing them to be en
titled to proceed as undertakers can recover the 
damages sustained by their property, although 
caused by an inevitable accident; secondly, 
whether the plaintiffs, i f  the defendant’s vessel is 
so liable under the Act, represent the undertakers 
within the meaning of the Acts which have been 
cited to-day, so as to acquire undertakers’ rights 
and privileges. Arising in connection with the 
first point there was a th ird  contention, that even 
if  the plaintiffs could recover at common law, this 
is a proceeding in rem, and the words of the 
statute do not apply to a proceeding of that nature.

The first statute referred to was the Harbours,. 
Docks and Piers Clauses Act 1847 (10 Yict. c. 27), 
and the 74th section of that Act is as follows: 
“  The owner of every vessel or float of timber shall 
be answerable to the undertakers for any damage 
done by such vessel, &c.,”  [His Lordship read the 
whole of the section, as given above :] The next 
statute referred to was the 24 & 25 Y ict. c. 45» 
entitled, “  An Act to facilitate the formation, 
management, and maintenance of Piers and H&r' 
hours in Great Britain and Ireland ; ”  and tba 
Act recites that “  whereas, i t  is expedient to 
encourage and facilitate the formation, managf 
ment, and maintenance of piers and harbours 
Great Britain and Ireland; and whereas, in certain 
cases where i t  is now necessary to apply to Pfl* ' 
liament for special local Acts, the expense of o 
taining such special Acts serves to prevent many 
necessary works being undertaken;”  and the 
enacts a number of clauses, the substance of tbeS 
new provisions being that the Board of Trade sha 
have power to make orders which, after appv°y 
by statute, shall be binding in law. _

Now, before I  consider the effect of this lay 
statute, I  must deal with the first question, vl £  
whether the original undertakers had a right 
action against a vessel injuring their proper D 
although that in jury might have been found to 
the result of inevitable accident. The words  ̂
the Act itself seem to ba quite plain, and ma gr) 
vessel liable under such circumstances. Moreo ’ 
there are two decided cases to which I  .one is
already referred during the argument; —v 0 
Dennis v. Tovell (27 L. T. Rep. N. S. 482; L- * epd 
8 Q.B. 10), in which the Lord Chief Justice 6 
Blackburn and Quain, JJ., concurred, saying t ^ g 
the Legislature, whether intentionally or not, 
made the owners of ships liable for all d a ® |r. 
whether caused by stress of weather or ° „
wise. The same doctrine seems to have 
laid down in  another similar case following ^  
previous decision, River Wear Commission  ̂
Adamson (29 L. T. Rep. N. S. 520; 2 Asp- &
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Law Cas. 145). The effect of these decisions is to 
make a ship injuring a pier or harbour, within the 
meaning of the Act under consideration, liable to 
make good all such inj o ry. In  a recent case I  laid 
down that i t  is the duty of this court to follow the 
decisions of the courts of common law on the con
struction of a statute. I  therefore pronounce that, 
according to the construction of this section, so far 
as I  am compelled to put a construction upon it, i t  
does mean that the vessel is liable to the under
takers for the damage which by inevitable accident 
she has inflicted.

Now, the second question arises out of the con
tention that the plaintiffs are not undertakers 
Within the meaning of the Acts of 1847 and 1861, 
and the question whether the plaintiff has or has 
dot succeeded to the right of the original under
takers, depends upon the construction to be put 
npon that Act,and subaequentstatutes establishing 
ail~ regulating the undertakings.

1 should state here that the original company 
nas been dissolved—it  was admitted by the defen
dants -and that the property has, subject to the 
(instruction to,be put upon these Acts, devolved 

npon the plaintiffs.
I t  has been contended that the righ t of recovery 

n cases of inevitable accident vests only in original 
ndertakers, or in such persons as have dulv ob- 
ained a second order of the Board of Trade,*duly 

(-oofirmed by statute.
p lim  next statute to which I  must refer is the 
j-'ompanies Act 1862 (25 & 26 Yict. c. 89), sect. 95, 
i I  which it  is enacted that the official liquidator, 
sh n i,Ca3e a company being wound-up in court, 

all have power, by the sanction of the Court of 
a?DUei7- to do the following things; “  to sell the 

mn PerBOnal property and hereditable and 
ovable property, effects, and things’ in action of 
«company, by public auotion or private contract, 
ith power to transfer the whole thereof to any 

j  rs°o or company, or to sell the same in parcels.”  
the present case these powers have been 

0r,— ?d by a voluntary liquidator winding-up the 
Dr -j comPal)y  out of court, and that case is 
Wl? n e<̂ o r-kj1 sect. 133 of the Companies’ .Act, 
0n 1 . Prov*des that, among the consequences 
CQ Ulng upon the voluntary winding-up of the 

mpany, “  the liquidators may, without the sanc- 
Ar* fche court, exercise all the powers by this 

given to the official liquidator.” 
to ^  ^  26 Viet. c. 51 has been referred
hud ° 8̂ ow *Ilat the persons who originally 
re ert,ook the erection of this pier had proceeded 
the • y’ ar,6 had conferred upon them all 
Do I ’ghts of undertakers under the Harbours, 
Act 8’ and ~Pier8’ Clauses Act 1847. That was an 
hud t0 conhrm certain provisional orders made 
pt . l he Act of 1861, and i t  provides that the 
be Isi°nal orders in the schedule thereto should 
Oj.(jp0n6rmed. The second of the provisional 
t i0ll rs setou tin  thesehedulerelate to the construc- 
¿eal v,Dd hmihtenance and regulation of a pier at 
^her • *̂ le Leal and Walmer Pier Company. Now 
of ju6 18 n° doubt at all that upon the construction 
befQre Various statutes, and upon the facts admitted 
and i f  me t0'day, the present plaintiffs are, under 
dat0 ^ rea8on of the transfer effected by the liqui- 
Pr0 r of that company, in possession of all the 
ahd Wty 6®eo*'8 a,|6 chores in action of the Deal 
tbe . a*mer Pier Company, and consequently of 

,P’er damaced by the defendant’s ship ; but it  is----- o ----- ~ J o  o m p  J k /U U  1 U t o

as they are not the original undertakers,

and as they have not obtained from the Board of 
Trade a provisional order confirming them in their 
possession, and establishing them as the actual 
undertakers, t hey must be considered as proprietors 
of the property and choses in action of the pier 
company, without being clothed with the rights of 
undertakers, and that, consequently, they cannot 
claim the right of recovery in this case against the 
owner of a vessel damaging the pier, under sect. 74 
of the Harbours, Docks, and Piers Clauses Act 
1847

The construction of these Acts is by no means 
easy, and I  have had considerable difficulty in 
coming to a decision upon them, but I  have 
arrived at a conclusion in which I  am justified by 
the consideration of the preamble of the General 
Piers and Harbours Act 1861, which I  have oefore 
quoted. I  consider that i t  must have been the 
intention of the Legislature that the privileges of 
the original undertakers, have been, by the act of 
transfer of the liquidator before described, con
ferred upon the present plaintiffs, and that they 
have in consequence the same right as the original 
undertakers to proceed against a ship doing injury 
to their property under the 74th section of the 
Harbours, Docks, and Piers Clauses Act 1847. 
There remains one other point to be considered.

I t  is said, however, that the original underwriters 
would have had no right to institute a suit in rem 
in this court, and at the same time seek to avail 
themselves in such a suit of the provisions of this 
section. The material words of the section are, 
that “  the owner of every vessel, &c., shall be 
answerable to the undertakers for any damage done 
by such vessel, &c. . . . and the undertakers may 
detain any such vessel, &c. . . . until sufficient 
security has been given for the amount of damago 
done by the same.”  Now i t  is said, as I  under
stand Mr. Butt’s argument, that no maritime tort 
has been committed in this case, and that there is 
no lien upon the vessel for the damage done, 
because the collision, having been found to be the 
result of inevitable accident, no lien attaches, 
according to the rule of this court; the reason for 
this rule being that a lien is only consequent upon 
some wrongful act done by the shipowner or his 
servants. I t  was further contended that, even if 
a lien was created by the words of the statute, i t  
was not a maritime lien, and would not travel 
with the transfer of the property to the plaintiffs. 
This objection has been partly answered by what I  
have alreadyobserved.but I  must express myopinion, 
however, that the section does place such damage 
as this, even where resulting from inevitable 
accident, in the category of damage giving a mari
time lien upon the ship inflicting i t ;  and more 
especially I  say so when I  read the words by which 
it  is provided that the undertakers shall have the 
security of the ship, and may detain i t  for the pay
ment of the damage.

I  have arrived at the conclusion that all the 
objections of the defendants have failed, and 1 
must pronounce that the plaintiffs are entitled to 
recover.

Solicitors for the plaintiffs, Gregory, Rowcliffe, 
and Go.

Solicitor for the defendants, Thomas Cooper.
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Collision—Lights—“  Ship”—Trinity Souse lighter 
— Vessel employed exclusively in river navigation, 
propelled by sails and oars—Begulations for 
preventing collisions at sea— Thames Conservancy 
byelaws.

A Trinity House lighter, which is a vessel propelled 
by sails as well as oars, but is exclusively employed 
in the navigation of the river Thames and never 
goes to sea, is not a “  ship ” within the meaning 
of the Merchant Shipping Acts, and is not bound 
10 carry, when under weigh in the Thames, the 
light prescribed by the Begulations for preventing 
Collisions at Sea to be carried by all sailing 
vessels; and, as the existing byelaws made under 
the Thames Conservancy Acts 1867 and 1864 
(20 fy 21 Viet, c. cxlvii; 27 If 28 Viet. c. 113;, 
contain no provision as to the lights to be earned 
by sailing vessels navigating the Thames. Trinity 
House lighters are under no obligation to carry 
lights when under weigh in that river.{a)

T h is  was an appeal from a decree of the City of 
London Court (Admiralty Jurisdiction) in a cause 
of collision instituted on behalf of the Corporation 
of the Trin ity House of Deptford Strond.the owners 
of the barge or lighter Ho. 34, against the owners 
of the steamship C. S. Butler. The cause was dis
missed by the City of London Court with costs, 
and from this decree the Corporation of the T rin ity  
House appealed.

The ground of the judgment in the court below 
was that the Trin ity House Lighter did not, at the 
time of the collision, carry a light. No shorthand 
writer was employed in the court below, and the

(a) The consequence of this decision has been that the 
Thames Conservancy Board have made bye-laws providing 
that all vessels navigating the river Thames, whether 
propelled by sails or oars only, shall exhibit lights 
between sunset and sunrise.

[There were only two questions in the ease, hirst, 
whether the barge was a “ ship” within the meaning of 
the Merchant Shipping Acts; secondly, whether there 
was any Conservancy rules requiring her to carry lights. 
These being the only questions, it  is, perhaps, to be 
regretted that the learned judge thought it  necessary to 
express an opinion aB to the extent of the jurisdiction of 
the Conservancy Board. To hold that the Conservancy 
Board have no jurisdiction to regulate the navigation ot 
the Thames, so far as seagoing vessels are concerned, it 
their rules conflict with the regulations for preventing 
collisions at sea, is to rule that no regulations made by 
harbour or river authorities are binding upon seagoing 
vessels unless they are in conformity with the regulations 
for preventing collisions at sea. Yet it  is expressly Pro
vided by the Merchant Shipping Act 1862, sects. 31 and 32, 
that rules properly made by harbour authorities shall be 
binding “ notwithstanding anything in this Act, or m the 
schedule thereto contained.” Xf this ruling is to be given 
its  fu ll effect, it  may have the effect of declaring that^a 
rule which has now been in existence for many years in 
the river Mersey is not binding—namely, the rule which 
requires every vessel at anchor to carry two anchor 
lights. I t  is true that this rule is made under the 
Merchant Shipping Act by Her Majesty in Council; but 
so are the Thames Conservancy rules. The effect of 
having these rules approved by the same authority as 
that which makes the general rules is to take away the 
difficulty as to conflict of jnrisdictions. I f  the Board ot 
Trade, as Her Majesty’s Privy Council, see fit to approve 
a rule for inland navigation different from that which 
prevails at sea, there is probably some good reason for 
the difference,-and the attempt to reconcile the two sets 
of rules is scarcely necessary. The dictum of the learned 
judge in the present case is mere likely to encourage 
litigation than put a final end to all doubt on the matter, 
more especially as the new Conservancy rules as to lights 
expressly cover all vessels.—Em ]

case, therefore, came before the Court of Appeal 
without any notes of the evidence or judgment. 
The appellants applied to the H igh Court of 
Admiralty to decide, as a preliminary question, the 
question of law as to the obligation of Trin ity 
House lighters to carry lights, and for that pur
pose to hear sufficient evidence to lay the necessary 
facts before it. The respondents objected to any 
evidence being heard by the Court of Appeal, on 
the ground that an appeal is not a rehearing, bnt 
should be heard only on the facts, and evidence 
produced in the court below, and that the appel
lants, having neglected to employ a shorthand 
writer, under the 32nd Biule of the County Court 
General Orders for Admiralty Practice, they were 
precluded from producing any evidence on the 
appeal. The court, however, ruled that i t  had 
power to hear evidence so as to bring the facts 
before it, but that i t  would only hear such witnesses 
as had been produced in the court below. There
upon the following facts were admitted or were 
proved by a witness called by the p la in tiff:

The collision occurred at about 4.30 a.m. on the 
27th Jan. 1874, in Galleons Beach, near Woolwich, 
in the river Thames. The lighter No. 34 was 
comiDg up the river, and the steamer was going 
down. This lighter (like all the other Trinity 
House lighters) is a barge w ith a fixed mast and 
fore and aft sails, employed exclusively in carrying 
ballast up and down the Thames, and never going 
below Gravesend; she is propelled by sails, and is 
regularly worked like a sailing vessel of similar 
r ig  when there is sufficient wind ; when there is no 
wind she is worked by means of oars or sweeps. 
A t the time of the collision she was under san- 
She had no lights burning at the time of collision, 
nor do the T rin ity  House lighters ever carry light 
whilst under weigh.

I t  was admitted by the appellants that i f  these 
lighters were bound to carry lights under weig < 
they were to blame for the collision.

Butt, Q.O. and Dixon, for the appellants.—"n  
question for the consideration of the court i > 
whether these lighters are within any regulation 
as to ligh ts ; i f  they are not bound to carry light 
by any regulation, the view of the Trin ity HoU 
is that they are not entitled to do so. P irst> _ 
the Begulations for Preventing Collisions at 
apply? The only rule, if  any, applicable 
A rt. 5, which provides that sailing ships nn® 
weigh, or being towed, shall carry the same bg 
as steamships under weigh, except the white ma 
head light. But we submit that a T rin ity H°
1 ghler is not a sailing ship within the meaning 
that rule, which applies only to seagoing 
By the 2nd section of the Merchant Shipping^■. 
1864 (17 & 18 Yict. c. 104), the term “  ship, 
construing that Act, is defined to “ include 8 
description of vessel used in navigation not P t 
polled by oars.”  The Merchant Shipping . e 
Amendment Act 1862 (25 & 26 Viet. c. 63) is l ^ 0t 
construed with and as part of the former 
(sect. 1), and, consequently, any regulations^ ,y 
under the second Act, and affecting “ ships, 
affect such vessels as are “  ships”  withm ’ 
meaning of the Act of 1854. The Begulation 
preventing Collisions at Sea are in force by 
virtue of sect. 25 of the Act of 1862, and the 
in Council of the 9th Jan. 1863, and these Beg^ 
tions themselves show that they are n̂ ên j edas 
apply only to seagoing vessels—-they are heaa 
“  Begulations for preventing Collisions a t  S e a .
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3rd article of these regulations applies expressly 
only to seagoing steamships ; and, moreover, the 
power whicn is given by sect. 30 of the Act to 
enforce these regulations, clearly points to a vessel 
proceeding to sea.(a) I t  has been held that a 
“ ship”  within the meaning of those Acts is a 
vessel whose habitual business is to go to sea: 
{Ex parte Ferguson and Hutchinson, 21 L. T. 
Rep. N. S. 96; L. Rep. 6 Q. B. 200; 1 Asp. 
Mar. Law Cas. 8.) Moreover, we submit that 
these regulations apply only to vessels when at 
sea, and not even to seagoing vessels when navi
gating livers or harbours; they are not binding 
in rivers. This is shown, not only by the regula
tions themselves, but also by the 31st and 32nd 
sections of the Merchant Shipping Act Amend
ment Act 1862, which provide for the making of 
rules for harbours, rivers, and inland navigations.(b) 
I f  the schedule rules were intended to be binding 
in. rivers, there would be no necessity for these two 
sections. Consequently we say that these regula
tions do not apply, and that there is no obligation 
under them upon a Trin ity House lighter to carry 
lights when under weigh.

Secondly,—Are there any other regulations 
binding upon these lighters, and are they bound, 
under these regulations, to carry lights r There 
are regulations made to govern the navigation of 
the Thames, within the meaning of sects. 31 and 32

(a) The Merchant Shipping Act Amendment Act 1862, 
sect. 30. The following steps may be taken in order to 
enforce compliance with the said Regulations, that is to 
say :—

(1.) The surveyors appointed under the third part of 
the principal Act, or such other persons as the Board of 
Trade may appoint for the purpose, may inspect any 
®hip8, for the purpose of seeing that such ships are pro- 
Perly provided with lights, &o.
. (2.) I f  any such surveyor or person finds that any ship 
lfl not bo provided, he shall give to the master or owner, 
notice in writing, pointing out the deficiency, and also what 
ls, in his opinion, requisite in order to remedy the same.

(3.) Every notice so given shall be communicated in 
Such manner as the Board of Trade may direct to the col
lector or collectors of Customs at any port or ports from 
Tthich such ship may seek to clear, or at which her transire 
j®. to be obtained; and no collector to whom such cummu- 
Uication is made, shall clear such ship outwards or grant 
“er a transire or allow her to proceed to sea, without a 
eertifioato under the hand of one of the Baid surveyors or 
other persons appointed by the Board of Trade as afore- 
™iu, to the effect that the said ship is properly provided 
with lights, &c.

(o) Sect. 31.—Any rules concerning the lights and sig
nals to be carried by vessels navigating the waters of any 
Uarbour, river, or other inland navigation, or concerning 
he steps for avoiding collision to be taken by such ves- 

,®ls> which have been or are hereafter made by or under 
fufl authority °f aDy local Act, shall continue and be of 
Ull force and effect, notwithstanding anything in this 

■dct or in the schedule thereto contained, 
j ,®e°t. 32.—In  the case of any harbour, river, or other 
hland navigation for which such rules are not and cannot 
sh naĉ e ky or uuder the authority of any local Act, it 
“all be lawful for Her Majesty in Council, upon applica- 
”h from the harbour trust or body corporate, if  any, 

jAPihg or exercising jurisdiction upon the waters of such 
B r“°ur, river, or inland navigation; or, if  there be no 
f t  °h harbour, trust, or body corporate, upon application 
t0° *  Persons interested in the navigation of such waters, 
c ihake rules concerning the lights or signals to be 
be ’ anc* °°heerning the steps for avoiding collision to 
r , taken by vessels navigating such waters ; and such 
gat^8’ w^en 80 made, shall, so far aB regards vessels navi- 
f ^ h g  suoh waters, have the same effect as if they were 
R a t io n s  contained in Table (C) in the schedule to this 
BoLh°twithatanding anything in this Act, or in the 

hhdule thereto contained.

of the Merchant Shipping Act Amendment Act 
1862; the Thames Conservancy have the control 
of the navigation of the Thames, and they have 
made, under their local Acts (The Thames Con
servancy Acts 1857 and 1864,20 & 21Vict. c. cxlvii. 
and 27 & 28 Yict. c. 113), byelaws concerning the 
lights to be carried by vessels navigating the 
Thames. These byelaws are entitled “  Rules and 
Byelaws for the Regulation of the Navigation of 
the River Thames,”  and were approved in accord
ance with sect. 31 of the Thames Conservancy Act 
1864, by an Order in  Council dated the 5th Feb. 
1872. These byelaws differ in essential points 
from the Regulations for preventing Collisions at 
Sea; as, for »instance, the masthead light to be 
carried by a steamship under weigh, and only be 
visible for one mile, according to the Conservancy 
Byelaws, whilst by the Regulations for preventing 
Collisions at Sea it  should be visible for five miles. 
I t  could not be contended that a vessel would be 
to blame for carrying in the Thames a masthead 
light shining only one mile, and i f  a vessel could 
not be so condemned, i t  is clear that, in matters 
relating to the navigation of the Thames, the Con
servancy Byelaws do, and the Regulations for 
preventing Collisions at Sea do not, apply. If, 
then, there were any rule of the Thames Conser
vancy, requiring a sailing vessel or lighter, such 
as this, to carry lights, i t  would be binding upon 
us, but there is no such rule among the byelaws. 
There being no such rule, it would be wrong for 
T rin ity House lighters to carry any lights, as i t  
would only tend to create confusion.

The Owen Wallis, ante p. 206; 30 L. T . Rep. N. S.
41; L. Rep. 4 Adm. & Eee. 175.

E. O. Clarkson, for the respondent.—The Regu
lations for preventing Collisions at Sea, made under 
the Merchant Shipping Act Amendment Act 1862 
were intended to be substituted for the rules con
tained in the Merchant Shipping Act 1854 (17 & 18 
Yict. c. 104). The rules in the latter Act undoubt
edly applied to inland navigation, as was shown in 
The Velocity (21 L. T. Rep. N. S 686; L. Rep. 3
P. C. 44; 3 Mar. Law Cas. O. S. 308). I f  the pre
sent regulations were substituted for the former 
ones, it  is reasonable to suppose that the Legisla
ture intended the present regulations to apply 
equally to inland navigation. Again, there can be 
no doubt that, before making these Conservancy 
rules, the regulations under the Merchant Ship
ping Acts were held to apply to all vessels navi
gating the Thames. [S ir R. P h il l im o r e —The 
tacitly received construction of those Acts must 
have been that they applied only to seagoing ves
sels, and not to vessels wholly navigating within 
the river. The conflict between the Regulations 
and the Conservancy Byelaws might be avoided if  
i t  were held that the latter rules applied only to 
vessels wholly navigating within the river.] Up 
to the time of the passing of the Conservancy rules, 
all vessels above Yantlett Creek were governed by 
the regulations in respect of the lights they were 
to carry. [S ir R. P h il l im o r e  —The Conservancy 
Byelaws (Arts. 29 and 32) apply steering and 
Bailing rules, and rules as to lights for steam 
vessels, to vessels “ navigating the river Thames.” 
Must not these be applied to vessels never moving 
out of the Thames P] No doubt, but coupled with 
the general regulations; and i f  it  happens that 
the Conservancy Rules do not provide for any 
particular case, the general regulations must be 
taken to be binding in that case.
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Secondly, is this lighter a “  ship ”  within the 
meaning of the Merchant Shipping Acts, and as 
such bound to carry lights. A  ship is defined by 
these Acts (Merchant Shipping Act 1854, sect. 2) 
to “  include every description of vessel used in 
navigation not propelled by oars.”  There is nothing 
in these Acts which requires a vessel to be sea
going before she is a “  ship.”  This vessel has a 
mast and sails, and is not propelled by oars only, 
which I  submit is the meaning of the definition. 
[S ir R. P h il l im o b e .—I  understand Blackburn, J., 
in Ex parte Ferguson v. Hutchinson (ubi sup.) to 
define a ship within the meaning of those Acts to 
be a vessel the habitual business of which is to go 
to sea.] But it  was never decided in,that case that 
a vessel which did not go to sea might not be a 
ship, and such a vessel as this is clearly withiu the 
apparent meaning of the definitions ; that decision 
was only as to the meaning of the word “  ship ”  
for the particular purposes of that case and not for 
general purposes. Assuming that the Conservancy 
Rules do not apply, the Regulations for preventing 
Collisions clearly cover this case, as this is a ship 
although never going to sea; a yacht never going 
out of the Thames could not be said to be other 
than a “  ship,”  and there is no essential difference 
for this purpose between this lighter and a yacht. 
The decision in The Owen Wallis (ubi sup.) was in 
respect of a dumb barge, which falls entirely outside 
all rules, because it is propelled by oars only. So long 
as the regulations are not altered by the Conser
vancy Rules the rules as to side lights in Art. 5 of 
the Regulations, is binding upon all sailing vessels 
in the Thames. [S ir R. P h il l im o r e .—Before I  can 
say that, I  must hold that this lighter is a “ ship ”  
and Bhe is clearly not a seagoing vessel.] In  Ex 
parte Ferguson v. Hutchinson (ubi sup.), Black
burn, J., expressly says that the definition in the 
Merchant Shipping Acts is not exclusive, but that 
if  a vessel is a ship, although not included within 
the definition, the Acts would apply. [S ir R. 
P h il l im o r e .—But that learned judge says that the 
criterion by which a vessel is to be judged a ship 
is, whether she goes to sea.] I t  is enough i f  she is 
capable of going to sea. But even i f  the regula
tions do not apply, she still ought to have carried 
lights, by reason of the general obligation upon all 
vessels navigating narrow waters, and for this 
proposition 1 cite the Thames Conservancy Rules, 
A rt. 29 (j.), where i t  is laid down that nothing in 
the rules shall exonerate any vessel, or the owner 
or master or crew thereof, from the consequences 
of any neglect to carry lights or signals, &c. [S ir 
R. P h il l im o r e .—I t  does seem a reasonable conten
tion that on general principles, and for the interests 
of navigation, such vessels ought to carry lights.] 
I t  being an admitted fact that the absence of lights 
on board the lighter contributed to the collision, 
and there being ap obligation upon her to do so, 
either by regulations which apply when the Con
servancy Byelaws do not override them, or by the 
general maritime law which is expressly kept 
alive by the byelaws I  submit that the lighter was 
to blame for not carrying a light.

Butt, Q C., in reply.—There is not, nor has there 
ever been, any obligation by the general maritime 
law upon vessels under weigh to carry lights, and 
i f  there is no express provision in  the Conservancy 
Byelaws, nor in the regulations, binding upon this 
vessel, she cannot be condemned for nob carrying 
a light. Art. 29 (j) of the Bye-laws only applies 
where there is an obligation by law to carry lights.

July 22.—Sir R. P h il l im o r e .—This case comes 
before the court in a strange and unusual manner, 
without evidence or a judgment from the court 
below. A  witness has been examined here, and in 
his examination, questions of law were raised upon 
which I  was asked to decide, as preliminary to any 
question on the merits.

The first question is, whether the Trin ity 
lighters are bound to carry the usual re
gulation lights prescribed by the Order in 
Council, made in accordance with the Merchant 
Shipping Act 1862 (24 & 25 Y ict. c. 63), to 
be carried by such vessel. In  the definition 
clause of the Merchant Shipping Act 1854 
(17 & 18 Viet. c. 104), incorporated in the 
later Act, it  is provided that a “  ship shall 
include every description of vessel used in 
navigation not propelled by oars.”  That definition 
is copied into the Admiralty Court Act 1861 (24 
Viet. c. 10), sect. 2, An Act for Extending the 
Jurisdiction of the Admiralty Court. Taking into 
consideration the terms used in the 3rd sub-section 
of sect. 30 of the Merchant Shipping Act 1862, 
“ to proceed to sea,”  the judgment in Ex parte 
Ferguson v. Hutchinson (24 L. T. Rep. N. S. 96; 
L. Rep. 6 Q. B. 280; 1 Asp. Mar. Law Cas. 8), 
delivered in the Queen’s Bench, I  am of opinion 
that the criterion as to whether a vessel falls under 
the category of a “  ship,”  mentioned in the Mer
chant Shipping Act, is, that i t  should be a vessel 
whose habitual business it  is to go to sea; and if 
so, though propelled by oars as well as sails, it  is, 
I  think, a ship within the meaning of those Acts. 
Upon the evidence before me, i t  does not appear 
that this vessel goes to sea at all, though i t  has 
sails as well as oars, and, therefore, does not come 
in, in my opinion, within the meaning of the term 
“  ship ”  in the statutes.

The next question is, whether a vessel of 
thiB kind be subject to the rules laid down 
by the Thames Conservancy, if there be anv 
rule laid down by that body which renders 
the carrying of lights obligatory by law on this 
vessel. There is certainly considerable difficulty 
in reconciling the statutable authority conferred 
by the Rules and Byelaws of the Conservators 
with the statutable authority conferred in the 
Regulations for Avoiding Collisions at Sea. The 
jurisdiction of the Thames Conservancy extends to 
Yantlett Creek, and i t  never could have been the 
intention of the Legislature, considering the con
flicting authorities, to apply i t  only to seagoing 
vessels. I t  cannot be, for instance, that the Thames 
Conservators should have the power, i f  they choose 
to exercise it, to order a port light to be carried on 
the starboard side of a seagoing ship coming within 
the port of London. The difficulties of construction 
are great, but I  th ink the only approach to ® 
reasonable solution of these difficulties is to con- 
sider “  vessels navigating the river Thames ’ J- 
mean vessels whose navigation is confined to tb 
river, and which do not go to sea.

I  am of opinion that a Trin ity lighter, being ® 
vessel of the latter class, is subject to the Con
servancy Rules, but I  cannot find any rule wbic 
orders her to carry a light. I  pronounce pD 
appellants’ vessel not to blame for not carrying 
lights ; and, therefore, on this ground she cann 
be legally said to have contributed to the colli3*0 ^

Aug. 6.—The case was heard on the merits, a , 
the decision of the court below was reversed Wi 
costs.
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Collated by F . O. Crump, Esq., Barrister-at-Law.

U N ITED  STATES SUPREME COURT.
I N  ERROR.

T he M erchants’ M utual I nsurance Co. v . B aring
AND OTHERS.

Marineinsurance—Insurable interest—Advances on 
ship—Maritime lien—Bottomry.

■B. and Co. lent money to a ship’s captain to provide 
necessaries for Ms ship at a foreign port. They 
received a bottomry bond, and insured the ship. 
On an adjustment of average B. and Co. were 
awarded a sum as duo to them under the policy 
from the underwriters. Payment being refused,

. B. and Co. brought an action to recover the amount 
found due by the adjustment. The bottomry bond 

_was not given in evidence at the trial.
Held, that B. and Co. had an insurable interest, 

and were entitled to recover the amount found 
due by the. adjustment.

Op in io n  by C l iit o r d , J.— Advances were made by 
the plaintiffs, as alleged in  the declaration, to the 
Blaster' ana owners of the bark for the purposes of 
Ber equipment and to procure a cargo for the 
Vessel, in a voyage from Cadiz, in Spain, to the 
Port of New Orleans ; and the plaintiffs also allege 
that they, through their agents, obtained a policy 
ef insurance, dated 6th Dec. 1867, and executed 
by the corporation defendants, insuring the hull 
° f  the barque in the sum of 9000 dols., in the 
Bame of their agents, containing the clauses, “  on 
Account of whom it  concern ”  and “  lost or not 
[°st,”  for the protection of those advances. They 
a‘so allege that the barque, though well officered, 
Bianned, and equipped, suffered so much on the 
Voyage, from the violence of the winds and the 
torce of the sea, that the master, with a view to 
l Be safety of the officers and crew, and for the 
Preservation of the cargo, found i t  necessary to 
Pot into the port of Saint Jago de Cuba for such 
repairs as would enable him to prosecute the 
Voyage ; that their agents gave due notice of those 
a°ts to the president of the insurance company ; 
Bat the secretary of the company subsequently 

j °rmed the agents of the plaintiffs that the 
Bsurance company had decided to send an agent 
0 the port of refuge to take charge of the 
Bterest of all concerned, and the plaintiffs aver 
Bat from the moment the agent of the insurance 

-otnpany arrived there he took exclusive charge 
the repairs of the vessel, and caused such work 

0 be performed as he, the agent, thought to be 
®cessary, and that he obtained from their agent 
eve the funds necessary to pay for all such 

k Pairs. A ll necessary repairs were made and the 
arque completed her voyage, and the further 

^ egation is, that after her arrival at the port of 
n ^¡Bation an adjustment of averages was made 
7 the adjusters^ of averages in that port, for costs, 

tharf?es, and damages in making such repairs, and 
in the said adjustment they, the plaintiffs, 
awar<led the sum of 3507 dols. on the said 

'ey of insurance.
BJemand of payment having been made, and

Payment having 
°BUnenced the

been refused the plaintiffs 
Service was

made and the defendants appeared and filed 
an answer, which is equivalent to the general 
issue in an action of assumpsit, and a special 
plea that the bark, at the time of her de
parture and throughout both the outward and 
return voyages, was unseaworthy, contrary to the 
stipulations of the policy and in violation of its 
express and implied warranties. Subsequently 
the parties went to trial and the verdict and judg
ment were for the plaintiffs, for the amount 
awarded by the average adjusters. Exceptions 
were taken by the defendants to the rulings of the 
court in refusing to instruct the ju ry  as they 
requested. Three prayers for instruction were 
presented by the defendants, all of which were 
refused : first, that if the evidence shows that the 
insurable interest of the plaintiffs was a bottomry 
bond on the barque and that the vessel arrived in 
safety at the port of destination, the jury should 
find for the defendants ; secondly, that it  is only 
when the vessel insured is lost that the assured on 
a bottomry bond can recover, and that if the proof is 
that there was no loss or destruction of the barque, 
the ju ry  should find for the defendants, if the 
plaintiffs had insured on a bottomry bond ; thirdly, 
that the defendants were not bound to tender back 
the premiums of insurance before availing them
selves of any defence against the validityof the policy 
of insurance, or for its avoidance by a subsequent 
cause.

Nothing appears in the record except the de
claration, the answer, the verdict and judgment, 
the three bills of exceptions to the rulings of the 
court in refusing to instruct the jury as requested, 
neither of which contains any report of the 
evidence, and the motion for new trial, which 
merely states that the verdict of the jury is con
trary to law and the evidence, without giving any 
statement whatever of the evidence which was 
submitted to the jury. Evidence to show that the 
action was founded upon a bottomry bond, or that 
such a bond was offered in evidence, or introduced 
at the trial, is entirely wanting ; nor is there the 
slightest evidence, direct or circumstantial, to 
show that any such question as that involved in 
the third prayer for instruction did or could have 
arisen in the case, or that the instruction was a 
proper one, in any view of the controversy, for the 
consideration of the jury. Viewed in the light of 
these suggestions, as the ease should be, it is clear 
that the several rulings of the court in refusing 
to give the three prayers for instruction, may 
be considered together, as they involve but one 
question in an appellate court.

Correct instructions, if applicable to the case, 
the court, as a general rule, is required to 
give, unless the same are in substance and 
effect embodied in those previously given by 
the court to the ju ry ; but the court is never 
required by law to give an instruction to the 
ju ry which is not applicable to the case, even 
though it  be correct as an abstract principle 
or rule of law ; and i t  may be added that no 
prayer for instruction, whether presented by the 
plaintiff or the defendant, can be regarded as 
applicable to the case when i t  is wholly unsup
ported by the evidence introduced to the jury. 
Competent evidence may be written or oral, direct 
or circumstantial, but when there is no legal 
evidence of any kind to support the theory of fact 
embodied in a prayer for instruction, whether 
presented by the plaintiff or the defendant, the in-
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etruction should always be refused ; and such a 
ruling can never become a good cause for reversing 
the judgment. I t  is clearly error in a court, said 
Taney, O.J., to charge a ju ry  upon a supposed or 
conjectural state of facts, of which no evidence 
has been offered, as the instruction presupposes 
that there is some evidence before the jury which 
they may think sufficient to establish the fact hypo
thetically assumed in that way by the court, and if 
there is no evidence which they have a righ t to 
consider, then the charge does not aid them in 
coming to a correct conclusion, but its tendency is 
to embarrass and mislead them, as it  may induce 
them to indulge in  conjectures instead of weigh
ing the testimony : (U. 8. v. Breitling, 20 How. 
254). When a prayer for instruction is pre
sented to the court, and there is no evidence upon 
the subject in the case for the consideration of the 
jury, i t  ought always to be withheld, and if i t  is 
given under such circumstances, i t  will, as a 
general rule, be regarded as error in the court, for 
the reason that its tendency may be, and often is, 
to mislead the jury, by withdrawing their atten
tion from the legitimate points of inquiry involved 
in  the issue: (Goodman v. Simond, 20 How., p. 
359.)

Attempt is made in argument to maintain that 
the plaintiffs had no insurable interest in the 
barque unless i t  be assumed that i t  was created by 
a bottomry bond, but the court is entirely of a 
different opinion, as it  is alleged in the decla
ration that the advances were made to equip the 
vessel and to procure for her a cargo in the voyage 
from a foreign port to the port of destination. 
Founded as the declaration is upon tbs policy of 
insurance i t  must be construed in connection with 
the policy.

By the terms of the policy the insurance 
iB upon the barque, her tackle and apparel, 
which is the proper language to be employed in a 
case where the assured had an interest in the 
vessel. Advances made on the credit of a ship for 
necessary repairs or supplies in a foreign port 
create a maritime lien upon the ship, and i t  is well 
settled law that a maritime lien is a jus in re, and 
that i t  constitutes an incumbrance on the property 
of the ship which is not divested by the death or 
insolvency of the owner: (The Young Mechanic, 
2 Curt. 404; s. c., Ware Adm. R. 535; 1 Pars. M. 
Law, 489; 3 Kent, Com. 170, 11th edit.; General 
Smith, 4 Wheat. 438.) Such a lien may be 
enforced by a process in rem, which is founded 
on a right in the thing, the object of the 
process being to obtain the thing itself, or a satis
faction out of it, for some claim resting on a real 
or quasi proprietary right in the th ing: (The Com
merce, 1 Bl. 580 ; Buck et al. v. Ins. Co., 1 Pet. 165; 
The Maggie Hammond, 9 Wall. 456.) Liens of the 
kind constitute an insurable interest, and it is 
quite clear that enough is alleged in the declaration 
to warrant the conclusion that the advances made 
in  this case are properly to be regarded as consti
tuting a maritime lien upon the barque: (Seamans 
v. Loring, 1 Mas. 127 ; 1 Phil, on Ins., 5th edit., 
s. 204; Hancock v. Ins. Co., 3 Sumn. 132).

Contracts forrepairs and supplies may be madeby 
the master to enable the vessel to proceed on her 
voyage, and if  it appears that they were necessary 
for the purpose, and that they were made and fur
nished to a foreign vessel or to a vessel of the 
United States in a port other than a port of the 
State to which the vessel belongs, the prima facie

presumption is that the repairs and supplies were 
made and furnished on the credit of the vessel, 
unless it  appears that the master had funds in hand 
or at his command which he ought to have applied 
to the accomplishment of those objects, and that the 
material men knew that fact or that such facts and 
circumstances were known to them as were suffi
cient to put them upon inquiry and to show that 
if  they had used due diligence in that behalf they 
might have ascertained that the master had no 
authority to contract for such repairs and supplies 
on the credit of the vessel: (The Lulu, 10 Wall. 
197; The Patapsco 13 Wall. 333; 2 Pars, on Ship- 
322 to 337).

Whenever the necessity for the repairs and 
supplies is once made out, i t  is incumbent 
upon the owners, i f  they allege that the funds 
could have been obtained upon their personal 
credit, to establish that fact by competent proof, 
and that the material men knew the same 
or were put upon inquiry, as before explained,- 
unless those matters fu lly appear in the evidence 
introduced by the other party : (The G r a p e s h o t ,  9 
Wall. 141; Thomas v. Osborn, 19 How. 22).

Apply those principles to the case, ami i t  is clear 
that the objection that the plaintiffs had no insurable 
interest in the barque utterly fails, and i t  is not 
controverted that the advances were made to equip 
the vessel and to procure a cargo for her in the 
described voyage; and i t  is sufficient that such an 
allegation affords a primd facie presumption that 
the advances were made on the credit of the 
vessel, as the record fails to disclose any fact of 
circumstance to overcome that presumption. 
Such advances constitute a lien upon the ship» 
and such a lien gives the lender an insurable 
interest in the ship : (Seamans v. Loring, 1 Mas. 
127; 1 Phil, on Insurance, 5th edit., sect. 26* 
Godin v. Insurance Company, 1 Burr 499; Lucent* 
v. Craufurd, 5 Bos. & P. 294; Wells v. Ins. Oo-t 
9 S .& R . 103).

Absolutely nothing appears in the record t 
support the theory that any such defences a 
those assumed in the prayers for instruction 
were in fact set up by the defendants 'n • 
subordinate court, except what is contained l 
the prayers for instruction presented to the cour • 
They pleaded a general denial of the allegation^ 
of the declaration, and that the barque was un 
seaworthy at the inception of the risk an 
throughout the voyage, but no mention is ma 
of any such defences as those implied in t 
prayers for instruction in any other part of " 
record, nor is there any evidence whatever up 
the subject. Defences in avoidance of the 
made in the declaration must be proved in “ ^ 
court of original jurisdiction, and if  not Pr0Tue 
there they cannot be successfully set up in 
appellate court to support an assignment of err .• 
Other matters were discussed at the bar, but 
is not necessary to examine any other of the P 
positions submitted, as these suggestions 
sufficient to dispose of the case. ,

Judgment affirmed-



M ARITIM E LAW  CASES. 413

C. P.] D a n ie l l s  v .  H a r k is . [C. P.

C O U R T O F C O M M O N  P L E A S .
Beported by Etheringtoh Smith  and J. M. L elt , Esqrs., 

Barristers-at-Law.

April 29 and Nov. 2 ,1874.
D aniels  v . H arris.

Marine insurance—Policy on cargo—Extent of im
plied warranty of seaworthiness—Deck cargo— 
Jettison to save ship—Risk to ship and cargo on 
an ordinary voyage.

The warranty of seaworthiness implied in a policy 
of marine insurance is to be considered with 
reference to each subject matter of insurance, and 
the ship can only be said to be seaworthy for the 
purposes of that warranty i f  it is seaworthy in 
respect of that subject-matter.

Jn a policy on cargo, the implied warranty that 
the ship is seaworthy, cannot be considered to con
template the destruction, in order to save the ship 
on an ordinary voyage, of that very cargo which 
is the subject-matter of insurance.

Where a policy is effected on deck cargo, it is not a 
compliance with the warranty of seaworthiness 
that the ship can, without danger to herself, 
should she encounter ordinary rough weather, be 
made seaworthy by the jettison of the deck cargo, 
which is the subject-matter of the insurance, 

bemble, that i f  the policy had been on the ship and 
under-deck cargo, and not on the deck cargo, 
the implied warranty of seaworthiness would have 
been satisfied by the safety of the ship and under
deck cargo, and would not have been affected by 
the peril to or loss of the deck cargo, provided that 
the latter, by reason of the facility with which it 
could have been got rid of, would have caused no 
danger to the ship, or subject-matter of insurance. 
?is was an action on a policy of insurance upon 

shipped on board the steamer Murillo, from 
3atl Lucar to London, and was tried before Brett, 
J-’ at the Guildhall.

. plaintiffs obtained the verdict, and a rule 
i8i was granted for a new trial, on the ground of 

"^«direction, and also that the verdict was against 
*?e. weight of evidence. The misdirection com- 

P'ained of was with reference to the meaning of 
^Worthiness.

One of the questions left to the ju ry  was, was 
,?e ship unseaworthy on leaving San Lucar ? and 
,Le explanation the learned judge gave was to this 

v®e° t : that although a deck cargo which could not 
6 got rid of might render a ship unseaworthy, 

"V"t the ju ry  m ight take into account the facility 
,, at existed of getting rid  of wine by staving in 

casks.
^  "he facts, which are fully stated in the judg- 

the court, were shortly, that the ship 
ha* ■ r̂om San Lucar in the month of February, 
s(. Vlng a considerable number of casks of wine 

oreq on deck, and on encountering weather 
t i^ -86 than the ordinary rough weather of that 

° f  year in ol Biscay, some of the
shi' 8 0̂0se and endangered the safety of the

D much that the whole of the deck cargoso
Jettisoned by means of staving in the casks 

.he in ry were asked : First, was there a con- 
of the fact that all the cargo was on

secondly, was there a concealment of the 
°0m • r cask a in which the wine on deck was 
Wasn,ne<̂  an4 i f  yes, was i t  material P thirdly, 
To i , e ship unseaworthy on leaving San Lucar P 
tivg i’hese questions the answer was in  the nega-

Benjamin, Q.C. (0. Russell, Q.C. and W. O. 
Harison, with him), showed cause.—The terms 
of the policy were : “  70001. on wine in casks on or 
under deck, so valued at 10s. per cent., to return 
4s. 9d. per cent, for interest under deck on arrival.”  
This shows clearly that the underwriters were in
formed that most of the wine would be on deck. 
And so we say that the implied warranty as to 
seaworthiness is modified by the knowledge 
imparted to the underwriters. In  Arnould on 
Marine Insurance, 4th edit., vol. 2, p. 766, i t  
is said: “  Goods carried on deck are primes 
facie not in  their proper place; besides, i t  is 
nearly always true of them that they impede 
the navigation of the ship. .On both grounds, 
i t  is a received rule that deok lading gives 
no occasion to general average. But an excep
tion to this general rule may be Created by 
custom, as where i t  is the custom in a particular 
trade to carry part of the cargo, or articles of a 
certain character on deck ; for by the custom the 
deok becomes a proper place for the goods, and 
those who embark in that trade as merchants, 
shipowners, or insurers, accept the impediment of 
deck lading as another peril of the traffic, with the 
usual incident of general average in the case of 
deck cargo attaching to the adventure.”  Here we 
may similarly say that the casks of wine were in  
their proper place, because i t  was known to all 
parties that they would be carried there, and so 
the insurers accepted that as one of the risks. And 
they would know also that it  was a risk to the 
cargo and not to the ship, and did not make the 
ship unseaworthy, though the goods were more 
exposed to loss. That this was contemplated is 
shown by the return of the rate of premium for all 
goods carried below deck. As the warranty of sea
worthiness is only an implied warranty.it is modi
fied by facts which show that the condition of the 
ship and the mode of loading were known to and 
in contemplation of the underwriters.

Then, as to the misdirection. What the 
learned judge said was,“ Here again the burden 
of proof lies on the defendant,”  viz., w ith 
reference to the unseaworthiness of the ship. 
And, again, “ There may be an extra risk to 
the goods, but i f  the ship is not risked there 
is not uDseaworthiness.” But surely this is a 
perfectly right direction; i t  is proper to leave to 
the ju ry  the consideration of the character of the 
cargo in determining seaworthiness. In  Foley v. 
Tabor (2 F. <te 'F. 663), Erie, C.J., says: “  Sea
worthiness is a word of which the import varies 
with the place, the voyage, the class of ship, or 
even the nature of the cargo. And you are to 
take this as the law on the subject, that a ship 
w ill be unseaworthy i f  the risk is materially in 
creased by reason of difficulty in navigating the 
ship, caused either by overloading or by bad stow
age of the cargo.”  This was in his summing up 
to the jury, and shows what may be left for their 
consideration. [Lord Coleridge,-O.J.—Why are 
you not to consider the cargo in two ways P I f  
the character of the cargo being heavy, and its 
being on deck makes her unseaworthy, why may 
not its being light or easily got rid  of, restore 
her seaworthiness ?] I t  seems only reasonable 
that it  should; the consideration is, whether 
at the commencement of the voyage the ship was 
seaworthy with reference to her own safety, not as 
to the safety of the cargo. The case of Burgess v. 
Wickham (8 L. T. Rep. N. S. 47; 3 B. and S. 669),
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stows w ta t limitation is to be fixed to the general 
and implied warranty of seaworthiness. Black
burn, J., says: I  th ink seaworthiness is relative 
to the nature of the adventure in every respect 
and Cockburn, C.J., says : “  The authorities which 
bear upon the subject appear to me fu lly  to 
establish that, while, by the law of England, there 
is in every voyage policy an implied warranty of 
seaworthiness, the term ‘ seaworthiness ’ is a re
lative and flexible term, the degree of seaworthi
ness depending on the position in which the vessel 
may be placed, or on the nature of the navigation 
or adventure on which it  is about to embark.”  In  
that case a ship which, as was known to the de
fendants, had originally been only a river steamer, 
was strengthened aB far as possible for an ocean 
voyage ; but even when so strengthened, she was 
not as fit for the voyage as i t  would have been 
proper she Bhould be i f  she had been an ordinary 
sea-going vessel. Yet i t  was held that, the facts 
being known, she was in a condition to satisfy the 
warranty of seaworthiness, i t  being limited to the 
capacity of the vessel. So here, this was a named 
ship, known to the defendants, with a named 
cargo, and a named mode of stowing it, all com
municated to the defendants; and she was there
fore, within the above rule, seaworthy at the 
commencement of the voyage.

Sir John Karslak"( Q.C., Butt, Q.C., and Cohen,
Q.C., in support of the rule.—I f  the plaintiffs are 
righ t their argument goes to this, that as soon as 
the underwriters know that some cargo w ill be 
carried on deck, they must be taken to waive all 
question of seaworthiness. The direction was in 
effect this : i f  the stowing of the vessel was such 
that i f  she encountered the ordinary weather 
of the time of year, the deck cargo would have 
to be jettisoned, but i f  she had only smooth 
weather she might have got safely home, then the 
circumstances which would make the cargo easily 
jettisoned would make her seaworthy, though 
otherwise she would not be so. Now it is admitted 
that there is a warranty of seaworthiness of some 
sort necessarily to be implied, and that being so, 
the direction amounts to this, that a vessel being 
unseaworthy may become seaworthy by the facility 
of getting rid  of deck cargo if bad weather be en
countered. The learned judge adopted the evidence 
of Bethel, the engineer, and founded his direction 
upon it. The witness said, “ I  should have thought 
she would labour very much, and probably we 
should have to throw i t  overboard in the Bay of 
Biscay, loaded in such a way: and he added that 
he would not have sailed in her i f  i t  had not beea 
a cargo that could be got rid  of. I t  is clear, how
ever, from this evidence, that she would have 
been called unseaworthy at the time she left her 
moorings ; and if  the doctrine laid down be upheld, 
i t  must be carried to this extent, that if she had 
gone down she was still seaworthy. Supposing 
that they did not succeed in staving in the casks 
which, in ordinary bad weather, was necessary to 
be done to save the ship, yet she would be sea
worthy. Now, can i t  be said that the absolute 
necessity of throwing overboard that which is the 
subject-matter of the insurance, in the event of 
that occuring which must be anticipated, admits 
of the ship being nevertheless seaworthy? We 
may take another illustration to show the results 
i f  the doctrine be carried to its legitimate conclu
sions. The ship is supposed to have sailed with a 
sufficient crew. In  bad weather the casks get

[0. P.

loose, and disable so many of the crew that the 
rest cannot start the casks and let out the wine. 
Yet i t  would have to be said that she was sea
worthy, because the subject matter of the insu
rance was such that if  other things had not hap
pened i t  might have been thrown overboard, and 
the immediate danger to the ship dispersed, and 
herself made competent to get to the end of the 
voyage. What is the true meaning of “ ordinary 
perils of the sea?”  Underwriters do not contract 
to provide against them: as Brett, J., said at the 
trial, “  rough weather must be expected at the 
time of year.”  The term seaworthy must include 
ordinary bad weather, though not extraordinary» 
and when rough weather is to be anticipated, the 
vessel must be freighted accordingly. I t  is never 
a question whether a ship can encounter extra
ordinary bad weather, but ordinary perils of the 
seas. [Lord Coleridge, C.J.—Here the loss was 
occasioned by extraordinary weather.] Yes ; and 
if the ship was seaworthy the underwriters are 
liable for loss by jettison ; but the learned judge 
throughout told the ju ry  that, in considering 
whether the ship was able to encounter ordinary 
perils, they were to taka into account the facility 
of jettison; but i t  is contended that he ought to 
have asked them whether the ship, when she left 
Spain, was fit to carry the cargo as it  was, and 
without alteration, that is, without jettison. The 
ship must be seaworthy at thecommencement of th® 
voyage, and i t  is not enough that she can be made 
so in the course of it. The Quebec Murine Insn 
ranee Company v. The Commercial Bank QJ 
Canada (3 Mar. Law Cas., O. S., 414; 22 L A ' 
Rep. N. S. 559; L. Rep. 3 P. 0. App. 
clearly establishes this : that if a ship start wit 
a defect, although i t  be remedied before l° s9] 
yet the warranty of seaworthiness is not com 
plied with and the contrary doctrine which na 
been deduced from a dictum of Lord Tenterde > 
in Weir v. Aberdeen, (2 B. & Aid. 320) is shown no  ̂
to be correct, and certainly was not the ratio of , 
dendi, even if  Lord Tenterden be correctly report®' 
[B rett, J.—I t  does not follow that the jury 
not say the defect is so small as not to amount 
unseaworthiness. Suppose a ship starts with 
leak, but the carpenter stops i t  in five minutes, 
she unseaworthy?] Yes. In  Phillips on I?s-S 
ranee, sect. 695, i t  is stated, “ The assured 
understood to warrant that the ship is at 
commencement of the voyage, seaworthy, 
that the materials of which the ship is made, ^  
construction, &c., and outfit generally, are sU j n. 
to render i t  in every respect fit for the voyage 
sured.”  [B rett, J.—Look at the next paragra 
that says that i f  the deficiency be temporary, 
admitting of a ready remedy, the insurance ig . 
forfeited.] I t  is not enough to say that the
can be made seaworthy after the commence!» ^  
of the voyage; for she must at the time be » 
carry cargo and earn freight. Sect 723 says 
if  the cargo has to be relanded for making rep® 
the warranty is not complied with. a0d

So too, the ship must not be overloaded, 
Foley v. Tabor (ubi sup.), cited by the other 
really shows that the ship is unseaworthy 
the difficulty of navigating be increased by 
loading. I t  becomes, then, a question 
i t  is usual for cargo to be stowed lUTogur' 
a way as this. In  Parsons on Marine 1 ^ ip  
ance, vol. 1, p. 376, i t  is laid down that tb0 agt 
must be adapted to the risk assumed, and
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be properly loaded, not only as to the storage of 
the goods, but also as to weight and quantity: (see 
i^eir v. Aberdeen, ubi sup., and Lidgett v. Secretan, 
<\nte, vol 1, p. 85; 24 L. T. Rep. N. S. 942 ; L. Rep. 
? 0. R  616). The judgment of Lord WenBleydale 
Ia Biccard v. Shepherd (14 Moo. P. C. 471), shows 
that a ship, being unseaworthy, may become unsea- 
'Worthy by being overloaded. There additional 
cargo waB taken on board at an intermediate port, 
end as such additional cargo made the vessel un
seaworthy, the assured were held not entitled to 
recover in respect of the second shipment. See 

Gibson v. Small (4 H. of L. Oas. 353), and 
■Bouillon v. Lupton (15 0. B., N. S., 113). But the 
direction of the learned judge in this case is directly 
°Pposed to all these authorities, for he would say 
*hat a ship may be overloaded and yet seaworthy, 
because of the facility of getting rid of the excess 
mad. Wecontend that seaworthiness has reference 

the cargo as well as to the ship, for the latter 
•bust he fit to carry the former safely in ordinary 
rough weather. The implied warranty of the 
shipowner is, in the words of Lord Ellenborough 
J? Lyon v. Mells (5 East, 428), “  that his vessel is 
“ ght and fit for the purpose or employment for 
i ' hich he offers and holds i t  forth to the public.”  As 
between the freighter and the shipowner, the un
dertaking of the latter is shown to be to have the 
®hip fit to receive any reasonable cargo of the 
Mature that he undertook to carry: (see Stan- 
°n v. Richardson, ante, vol. 1, p. 449; ante, 

P- 228; 27 L. T. Rep. N. S. 513; L. Rep. 7
P. 421 ) No underwriter would insure at 10s. 

P®r cent, if  the vessel could not carry her cargo 
(fbuugh ordinary rough weather. But Biccard v. 
shepherd (ubi sup ) is an authority that the under
writer is not liable to the assured i f  she could not ; 
bdin Hareand Wallace’s American Leading Oases, 

j ■ 2, p. 753, in the case of Prescott v. The Union 
£ surance Company (1 Whart. Penn. 399), the 
«ibution in  the following terms was upheld: 

jJ?e. idea of seaworthiness is not limited to the 
of r  ien°y i'b® vessei merely to save the lives 
, the persons who may be on board, but extends 
80 to her sufficiency for the safety of the pro- 

Perty on board of her.
, Cur. ado. vult.

rid °V'^ —The judgment of the court (Lord Oole- 
by®6* O.J., Brett and Denman, JJ.) was delivered

on^RETT' T-—In  this case the action was brought 
lo a Policy of insurance to recover an alleged total 
0r 8 by jettison of wine, valued at 70001., loaded 

board the steamship Murillo.
Mn • Policy was> “ at aEd from San Lucar, on 
iva 6 ln b®“8!-3 or under deck.”  The wine insured 
Sk;S ,â  on deck, so loaded at San Lucar, after the 
i n P 8 hold had been filled with other cargo. The
?8Ured ful— __

having
q?° brrived safe. 

tfie ° e. defendants pleaded with other pleas, “  that 
8Ure^f'd 8' l 'Pi at the commencement of the said in- 
spĥ ? Voyage in the said policy mentioned, was not 

“ worthy.”
t ’niW ?Umm'ng up the case to the ju ry  upon 
big n .ea’ Justice Brett commenced by tell- 
defenu m “ ^ a t  bhe question was, whether the 
seawdant ^ad proved that the ship was un- 
'Whe.?r thy. But that means,”  he said, “ not only 
Worth1, mere ship, as a built ship, was sea- 

y> but whether loaded as she was, with the

wine was jettisoned in bad weather by 
in the casks. The ship and underdeck

cargo which she had on board Btowed in the way i t  
was, the ship was fit to undergo all the ordinary 
risks of the voyage upon which she was to sail at 
the time of year at which she was to sail. I f  the ship 
was not seaworthy in  that sense, then the policy 
fails, because the assured of goods is taken to 
warrant that the ship is seaworthy. I t  signifies 
not whether he is innocent, whether it  is not in the 
least degree his fault, i f  in point of fact the ship
owner or the master makes the ship by stowage 
or otherwise unseaworthy; then in treating the 
case as between the two innocent parties, the as
sured and the underwriter, i t  is the assured and 
not the underwriter who has to lose. The question 
is, not whether the goods themselves were at more 
than ordinary r is k ; goods on deck are always as
sumed to be at more than ordinary risk. I f  the 
fact of their being on deck does not affect the 
safety of the ship, their own additional risk is im 
material ; the question is, whether the putting the 
goods on deck did or did not make the ship unsea
worthy. The question for you is, whether the ship, 
that is, including the cargo on and under deck, was 
in a fit condition on leaving San Lucar to en
counter with safety the ordinary perils of hn ordi
nary voyage from San Lucar to England at that 
time of the year. Your answer must depend upon 
the view you take of the evidence, and upon the 
exercise of your own knowledge and judgment.”

Thelearned judge, in commenting on the evidence, 
said: “ No one Would be of opinion that, either for 
the cargo itself or for the ship, i t  is as good a way 
to load cargo on deck as to put i t  under deck, but 
does it  or does i t  not make a great difference, in 
your judgment, what kind of deck cargo there is ? 
if the deck cargo had been stiff machinery, heavy 
rigid machinery, which could not have been got rid 
of off the deck in bad weather, if the weight of 
such a cargo had been anything like the weight of 
this wine, you would probably say that with such 
a weight on deck, and the impossibility of getting 
rid of it, the state of things would have been very 
dangerous for the ship ; but then the real point 
for you is, whether you th ink it  makes a difference 
in that respect that the cargo could be dealt with 
as this cargo would be. The weight of i t  as weight 
was liquid, how would you gen rid of wine en
cumbering the ship on deck r How long would it  
take ship’s carpenter and his men to stave the 
casks P What would be the effect on the ship of 
letting the wine run out P The question is, not of 
danger to the wine, but of danger to the ship. I  
appiehend, myself, that you w ill all be of opinion 
that having this deck cargo did add to the difficul
ties of the ship, and that unless i t  could have been 
got rid of, and with tolerable quickness, it  would 
have been a danger to the ship to the extent of 
making her unseaworthy; but the question is, 
what is the effect, in your judgment, of the facility 
of starting the wine P I  cannot help thinking that 
the effect of having a deck cargo does necessarily 
add to the danger of a ship ; but the question is, 
whether i t  puts her into so much danger as to 
make her unseaworthy; that is to say, whether it  
puts her in danger of being unable to meet the 
ordinary rough weather of the voyage on which 
she is sailing.”

Speaking of what would be an ordinary 
voyage in this case, the learned judge said:
“  I t  would not be right to say that for a ship 
coming across the Bay of Biscay in February, an 
ordinary voyage means a voyage without rough
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weather. I t  is clear that coining across the Bay 
of Biscay and up the English Channel at that sea
son, you must meet w ith rough weather. There
fore i t  must not be taken to be sufficient that the 
ship would be able to encounter without danger 
smooth or fair weather only, but the question is, 
whether she would be able to encounter without 
danger rough weather also. But there is at every 
season of the year some weather rougher than the 
ordinary rough weather of that season, and 
although the ship ought to be able to stand, not 
only the smooth but also the ordinary rough 
weather of the season in which she sails, yet the 
valueof insurance is, that it insures against damage 
or loss, by reason of the rougher weather than the 
ordinary rough weather of the season, Therefore, 
you are not to consider whether this ship would | 
have been safe without rough weather. She was 
bound, when she left San Lucar, to be in such a 
condition, with regard to herself and her cargo, as 
to be able to surmount the ordinary occurrences of 
an ordinary voyage in that season, including the 
rough weather which must be anticipated at that 
time of year; and the question for you is this—it  
being a fact clearly proved, as I  think, that i f  the 
cargo could not have been got rid  of, the ship 
would have been in great danger in a voyage with 
the ordinary rough weather of the season; the 
question is, whether your view of that state of 
things is modified by a consideration of what kind 
of cargo i t  was on deck, and the mode in which 
such a cargo could be got rid  of. I f  you are of 
opinion that that kind of cargo, although i t  was too 
heavy for the comfort of the ship, and as long as i t  
existed of that weight, was a danger to the ship, 
yet when ordinary danger came on, that is ordi
nary rough weather came on, i t  could be got rid  
of so quickly that practically it  did not endanger 
the ship, although it  endangered itself, then you 
may say that the ship was seaworthy, notwith
standing the weight of the cargo on deck ; but i f  
you think that the cargo was such that, with such 
weather as ought to have been anticipated on such 
a voyage, it  could not have been got rid  of before 
the ship would be in danger, then I  think you 
would say that the ship was unseaworthy at 
starting. I f  you th ink the ship was not seaworthy 
at starting from San Lucar, within the definition 
I  have given, you w ill find for the defendant, 
otherwise for the plaintiff.”

The jury having found a verdict for the plain
tiff, a rule was moved for and granted, on the 
ground of misdirection, and the case was argued 
in  Easter Term last.

The first point to be considered is what would be 
the exact import conveyed to the ju ry  by this 
summing up. In  laying down the propositions of 
law, as such, we are of opinion that the direction 
was correct. The first proposition laid down as to 
seaworthiness seems to us to be entirely right. 
The terms of the proposition as to what is to be 
considered an ordinary voyage, seem to us to be 
right. The question is, what is the effect of the 
remarks made during the comment on facts. We 
are of opinion, upon consideration, that they would 
lead the ju ry to conclude that they were directed, 
as matter of law that although they should find, 
as matter of fact, that if  the deck cargo were not 
got rid of, the ship, with the cargo under and on 
her decks, would be in danger of destruction in 
the ordinary rough weather of the voyage insured, 
yet if  the deck cargo could in such weather be got

rid  of so easily that, by reason of the facility of its 
destruction, the ship and the rest of the cargo 
were in no danger in an ordinary voyage, they 
might find that the warranty that the ship was 
seaworthy was satisfied in point of law. The real 
question, therefore, is, whether such a proposition 
is correct in point of law.

The stipulation as to seaworthiness is a war
ranty, not express but implied. I t  is, unless 
expressly or by necessary implication nega
tived, to be implied in every marine voyage 
policy of insurance, whether the subject-matter 
of insurance be ship, cargo, freight, profits, 
commission, or other. The warranty thus in i' 
plied has always been stated in all decided 
cases, and in all works of authority, in  the 
same terms. Those terms are: “ That the 
assured warrants that at the time when the 
policy attached, or should have attached, the 
ship was seaworthy.”  I t  is not “  that the sub- 
jeot-matter of insurance would be in no danger 
on an ordinary voyage: ”  The terms which bare 
buen used or not, in a policy on cargo, for exampi0' 
that such cargo w ill be in no danger if the voyag0 
be an ordinary voyage, but they have been tba^ 
for such a voyage “  the ship was seaworthy- 
The same terms being so used with regard to a 
policies, do they mean the same thing in all P0“ ’ 
cies ? I f  they were express words in the policy; 
being the same words used in documents in Pa/  
materia, i t  should seem that they should bear th
same meaning in all. Is i t  d iffe re n t, because t D
warranty is an implied one, and the terms whic 
have been used have not been the phraseology 0 
the parties to the contracts, but of those who ha 
declared or treated of the law ? . 0

When one asks whether the warranty has * ^ 
same meaning in all the policies, the questi 
is, whether the same warranty in extent » 
effect is to be implied in every policy. 
considering this question, we must proceed, 
in all the other questions which are for 0 
raised for judicial decision by the never ce 
ing variety of commercial transactions; we ® ^  
proceed according to authority, so far as it  8°o(j  
and then, i f  the case in hand be outside ® 
beyond the authorities, by applying to it  the P t 
ciples to be extracted from the authorities, _ 
is to say, the principles which were applied to to
in their time. . . ij9s

First, then, according to the authorities,^^ 
the implied warranty been the same in 
and effect in  all policies ? I t  has not. 
regard to policies on the same subjeot-ma 
as on ships, the extent of the warranty, *s e0t, 
condition of the ship, has been held to be din® ^¡f.
for different voyages, for the same voyage a 
ferent seasons, for the same voyage at t,be aS jo 
season, according to whether the same ship w . 0r, 
ballast or loaded with one kind of cargo, or an° bejd 
The required condition of the ship has beeD od0f 
to be different when the ship was to enter jo 
policy in port from what i t  must be when g01 ^  ue 
sea under the same policy. I t  has been hel .^ f, 
different for a coasting voyage, or lake, or ^ e9o 
or canal voyage, from what i t  must be for an 9ry 
voyage under the same policy. I t  is nnnf C0ugh|i 
to cite fully well known authorities. AUare br „cfl, 
forward and discussed in Phillips on I 000 ^ 9r' 
§§ 695 to 723, inclusive. In  § 719: “  T e8; a
ranty of seaworthiness varies in different Pia g0e
vessel considered seaworthy for a voyage
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place may not be so considered in another; the 
standard of seaworthiness also varies from time to 
time in the same place.”  In  § 720 : “  The requi
sites as to seaworthiness depend upon the intended 
use and service of the vessel. The requisites to 
satisfy this warranty for lying in port, or for tem
porary purposes, short coasting passages, ornaviga- 
tmg a lake, river, or canal, are different from 
taose demanded for navigating the open sea on 
long voyages.”  I f ,  therefore, the warranty were 
set out in detailed terms, instead of in the com
prehensive description, “  that the ship must be 
seaworthy,”  i t  is obvious that the terms of the 
■warranty as to each of the voyages, or as i t  were, 
Parts of voyages, or conditions of things mentioned 
Ja these sections, would and must be different. If, 
li*en, the implied warranty is, as to its extent and 
®ffect, different in different policies with regard 
1° the same subject matter, i t  might be not 
Unreasonably predicated that i t  might be also dif
ferent in different policies with regard to different 
subjects. I t  might be different with regard to the 
same voyage, to be made at the same season, if  
Applied to two different subjects of insurance. 
1 here seems to be authority for saying that there 
Js a difference. In  Phillips on Insurance, § 721: 

I t  follows, if we apply the same criterion, that 
there may be a compliance with this warranty in 
a Policy on the ship while lying in port, and not 
°ue upon the cargo of the same ship. For circum
stances may be readily imagined, and often occur, 
*u which the vessel is in reasonable security in 
£°rt, though goods on board would not be so.”  In  
3 723: “ There are these two distinctions in the 
'nsurance on the ship, and that on cargo and 
reight, first, in respect of what is seaworthiness in 
Pu?'t, and second, as to the time when the policy 
attaches: and these two distinctions have place, 
hough all these interests are insured in the same 

Policy made or having reference to the time before 
he cargo is on board.”  He then points out that, 
h two cases determined in Massachusetts, on a 

Pohcy on ship, freight, and cargo at and from a 
Ph?1! ’ the policy on the ship attached because the 
hip was seaworthy in port, but the policy did not 
ttach as to the cargo or freight, because the ship 
as not seaworthy for the sea voyage, the warranty 
a to seaworthiness being as to all the risks, the 
arranty to be implied in the one policy. Theso 

. re authorities for saying that there is a difference 
hxtent and effect in the warranty of seaworthi- 

g of the ship in different policies in which the 
. hbject-matter of insurance is different; but there 

h° authority which decides what is the extent 
hu effect of that warranty in the case of a policy
Vh00ds-U ■ ® real question, therefore, is what is the 
'hciple to be applied ; and upon this, first, 

j  at is the principle which governs the court in 
in ertn*uing whether any terms are to be implied 
^contracts, and, if  so, what those terms are to be. 
t [ \ en and to what extent is a court of law bound to 
i f f I^ at there is an implied term in a contract ? 
jj. . enever there is something not expressed which 
hp8 C/ ear 1° all men of ordinary intelligence and 
lent] ed®6 busiue88 must have been either la- 
Parr *n or Palpably present to the minds of both 
^ i les to the contract when i t  was made, for other- 
actf the!r  contract would be, as a business trans- 
c°Urs1’ ’nsensible, or contrary to the universal

■Applying the authorities so far as they go, and
II. .  N.S.

this principle to the present case, it  would seem that 
if the policy had been on the ship, i t  mightwellhave 
been held that the extent and effect of the implied 
warranty would only have reached the safety of 
the ship. That is to say, i f  the cargo on deck 
would, however treated, have been a danger to the 
ship in an ordinary voyage, the warranty of sea
worthiness would not have been satisfied, but if 
the deck cargo by reason of the facility with which 
i t  could have been got rid of, would have caused no 
danger to the ship, the warranty would have been 
satisfied. The same if  the policy had been on 
cargo other than the deck cargo. For, in either 
case, upon the assumption, neither ship nor cargo 
insured would have been in any practical danger 
on an ordinary voyage. The only consideration 
against the affirmative of the proposition in either 
case is, that the safety of the subject insured is 
made to depend upon a breach of duty by the ship
owner to the owner of the deck cargo. Yet that, 
as between the parties to the contract of insurance, 
would be as inter alios acta, and the underwriter 
would not be the legal defender of the owner of the 
deck cargo. Upon either of the policies thus sug
gested we should have thought the direction which 
was given in this case would have been correct. 
But then arises the final question, which is, can 
the same effect and extent be given to the war
ranty with regard to a cargo which is the subject- 
matter insured ? Can i t  be supposed that the 
underwriter would insure at any premium cargo 
which, upon the assumption, must be jettisoned if 
the ordinary rough weather of the voyage should 
occur ? or, on the contrary, may it  not be said to 
be clear to every man of ordinary intelligence and 
knowledge of business, that neither the assured 
nor the underwriter on such a policy could have 
had in his mind, when the contract was made, the 
supposition that the underwriter would pay for the 
loss by inevitable jettison of the subject insured ? 
In  other words, must not the extent and effect of 
the warranty in such a policy on goods be, 
that the ship w ill be safe on an ordinary 
voyage without being put to sacrifice the insured 
cargo ?

We are of opinion, upon consideration, that the 
extent and effect of the warranty that the ship is 
seaworthy in a policy on cargo can never be 
implied to be so great as to be considered to 
contemplate the destruction, in order to save the 
ship, on an ordinary voyage, of that very cargo 
which is the subject-matter of insurance. Such a 
supposition makes the contract, as a business 
transaction, insensible—the extra premium invari
ably paid in respect of a deck cargo applies to the 
extra danger to the cargo in case of weather more- 
rough than the ordinary rough weather of the 
voyage insured.

We are, therefore, of opinion that the direction, 
in this case, was wrong, as applied to the policy 
before the court. I t  was right in saying that 
the question was not whether the cargo would 
be safe on an ordinary voyage, but whether 
the ship, including the cargo, would be safe. 
I t  was right in saying that, in considering 
that question, the jury should consider the nature 
of the cargo. But i t  was wrong in leading or 
leaving the jury to understand that i f  the ship 
could only be made Bafe for or in an ordinary 
voyage by the destruction of the insured cargo, 
they might, nevertheless, say that the ship was 
seaworthy.

2 E
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The rule must be made absolute for a new trial.
Rule absolute.

Attorneys for the plaintiff, Argles and Rawlins. 
Attorneys for the defendant, Hollams, Son, and 

Coward.

E X C H E Q U E R  C H A M B E R ,
Reported by J ohh B ose, Esq., Barriater-at-Law.

Feb. 5, 6, and 7, 1874.
ERROR PROM THE COURT OP COMMON PLEAS.

T he I m perial Ottoman B an k  v . Cowan.
Sale of cargo to arrive—Supplementary cargo—One 

bill of lading including both— Waiver of objec
tion to.

Plaintiffs, a continental bank, having contracted to 
sell and ship to the defendants 1400 quarters of 
rye, to be paid for by an acceptance at three 
months, put the rye on board the Agatha. The 
vessel proved to be capable of containing from 200 
to 300 quarters more grain than the quantity 
shipped, and therefore the plaintiffs filled up the 
vacant space with maize.

One bill of lading only was given for the cargo, and 
the plaintiffs wrote on the 24th April to the defen
dants, with, the invoices and drafts : “ The maize 
is on the same bill of lading as the rye . . .  as 
there would, no doubt, be a loss on the maize, we 
presume you will wish to leave it for account of 
shippers; but i f  you will accept the bill we will 
get an undertaking from the bank to hold you 
harmless for so doing.”

The defendants, who had made a sub sale of the cargo, 
replied : “ The drafts and invoices of this cargo, 
are to hand, and we observe that the bills of lading 
are in the hands of the . . . bank. We think 
. . .  we are entitled to ask a guarantee from the 
bank that the Agatha shall deliver the weight spe
cified in the invoice. Would you have the kind
ness to ask the bank for this, and telegraph to 
us . .  . their acquiescence, or the contrary. We 
would be obliged also by a copy, or the original, 
of the charter-party, and copy of the bill of lading 
for our Government. We leave, as you suggest, 
the maize to the shippers; the transaction in rye 
is a very bad one. We return you enclosed draft 
invoices of maize''

On the 8th May the defendants refused to accept the 
bill of exchange for the rye, upon the ground that 
the plaintiffs had not given them a proper bill of 
lading. In  an action for such non-acceptance: 

Held (in error from the Court of Exchequer), that 
the defendants had, by a new agreement, waived 
any objection to the bill of lading in respect of 
the maize being included therein, and were there
fore liable.

E rror from a decision of the Court of Common 
Pleas, upon a special case (ante, p. 57), the sub
stance of which sufficiently appears in the judg
ment, infra.

Field, Q C. (with him Holl), for Messrs. Cowan. 
—The decision below was wiong. The contract 
was, that the bank should deliver the rye on board 
a suitable ship, which they would find, and, within 
a reasonable time after shipment, hand to the pur
chasers a clean bill of lading, giving them complete 
control over the goods, so that, in exchange for 
their acceptance of the bank’s draft, the buyers 
might obtain the master’s undertaking to deliver 
to their order, and be enabled to go into the market

[Ex. Ch.

and effect a subsale. But the bank gave a b ill of 
lading, including a shipment of maize, therefore, 
the buyers of the rye would not get their goods 
without first discharging the shipowner’s lien on 
the maize. Whatever took place subsequently 
between the parties came too late. The bank had 
no right to encumber the rye with the maize. 
[Q u a in , J.—But they acted for your benefit; for 
had they not shipped the maize, you would have 
had to pay dead freight. Moreover, you retained 
both documents in your hands for ten days, having 
thereby all the benefit of the change of markets.] 
We did not avail ourselves of any such benefit, 
and were entitled to retain the documents for that 
period. Had we instantly rejected the cargo, we 
might have rendered ourselves liable to an action 
by the subvendees. Is a new contract to be in ' 
ferred from our merely waiting ten days ? A 
proper clean bill of lading for the rye should have 
been delivered to us forthwith (Barber v. Taylor, 5
M. & W. 527), or at least in reasonable time. [Per 
curiam.—If  the vendor was bound to deliver the 
b ill of lading in reasonable time, you on the other 
hand, were bound to reject it, if at all, in reason
able time. I t  is argued against you that there was 
an acquiescence amounting to an assent on your 
part to receive the bill of lading which was sent.J 
The bank never asserted that we had accepted the 
b ill of lading, and they treated the transaction a8 
still open.

J. C. Mathew (Bosanquet, with him) for the 
bank.—The court below did not deem a bill o 
lading indispensable, but thought that the bank 
were bound to procure the delivery of thes® 
goods to us, and that in either of two ways, viz-, 
by tendering a bill of lading to the very amount on 
the ship, or, without tendering the bill of lading, 
by delivering the rye at the port of destination- 
The bank performed their duty when they found a 
ship reasonably fit to carry 1400 quarters of Wfif 
and they put that cargo on board. [B ramwell,
—Can you contend that the bills of exchange wer® 
to be given months before either the goods or to 
bills of lading came to hand P] In  the contra® 
which is constituted by the letters [he referred 
them] there is no stipulation as to payment again8 
a bill of lading. The giving of a bill of lading wâ  
not a condition precedent to the acceptance of t 
bill. Suppose the captain had refused to giv® 
b ill of lading, and the bank could only forward
mate’s receipt, still the buyers of the goods won_
be bound to take and pay for them. [Q uain , J •
I t  is somewhat strong for the bank to say to®  ̂
vendees, “ You shall be liable upon your bid 
exchange for 20001., without having either carg 
or documents.”  Such a contract might be m» ’ 
but it would be unusual.] This contract W  ̂
unusual. The danger of not possessing a bid 
lading would be nil. e.

Secondly, assuming i t  to be a condition P 
cedent that the bill of lading should be 
warded, this bill was sufficient. A  b ill of âdleX. 
is not a technical document like a bill ot 
change, but is a mercantile instrument capa ̂  
of much variation. The bank, as Cowan’s ®f50” Dd 
were bound to do the best they could for him, g 
did it. They chartered a ship of reasonable 
for the rye, and in the ordinary course filled up j 
vacant space with maize, thereby saving g{ 
freight, and gave Messrs. Cowan an opt-|°a^ e 
taking the maize or of declining it, and M*. eJJ 
latter case offered to take i t  themselves. 1
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their conduot with regard to the bill of lading 
v?as also reasonable, for the captain would 
naturally object to giving a separate b ill of 
lading and say, I f  I  hand you a separate 
bill of lading for the rye, and the maize is 
laft on board, so that demurrage is incurred, I  
8hall not have a lien for it  on the rye.”  I t  is a 
Question of fact whether the conduct of the bank 
Was or was not reasonable; and Ireland v. Living- 
ftone (27 L. T. Rep. N. S. 79; L. Rep. 5 H. of L. Cas. 
” 95) decides that when a principal puts a foreign 
aSent into a difficulty, and the latter acts reason
ably, the principal must abide by what is done on 
his behalf. [A rchibald , J.—But what difficulty 
^as there hero P B ramw ell, B.—In  that case the 
Bouse of Lords seem to have thought that the 
agent, to whom a letter of dubious meaning was 
Hent, had only two courses to adopt. But with all 
reverence for the supreme tribunal, I  venture to 
¡¡“ ink that there was a th ird open to him, for 
he might have said to his principal, “ You have 
Bent me a letter which I  cannot construe.” ] The 
document tendered was, under the circumstances, 
^reasonable one: (Tamvaco v. Lucas, 1 Mar. Law

0. S. 66, 231; 4 L. T. Rep. N. S. 400; 1 B. &
S. 185.)
. Thirdly, there has been a waiver of any ob
jection to this b ill of lading. And the position 
¡7 the bank was altered by the non-repudia- 
tion by Messrs. Cowan, when the letter of the 
"4th A pril was sent to them (§ 15 of the case). 
.There was no distinct repudiation until the 8th 
~fay : (§ 21.) [He referred to Ereuger v. Blanch 

L. T. Rep. N. S. 128; L. Rep. 5 Ex. 179; 
6 Mar. Law Cas. O. S. 470).].
, Eourthly, assuming the b ill of lading ought to 

ave been corrected, that need not have been done 
" any earlier date. Messrs. Cowan give a bad 
eason for refusing the b ill of lading, viz., that the 
ibvendees would not take the corn.
.Boil, in reply, was requested by the Court to 
“ dress his argument to the question of waiver 

, , °ne-—The circumstances show that it  never was 
oft 'nfcention of Messrs. Cowan to accept this b ill 
it  Jftding. They were reluctant, however, to reject 

.“ n til they had satisfied themselves that their 
“ vendees would not accept it, and only kept the 

^atter open a reasonable time, in order to see if  
. Would do so, and to obviate the necessity of 

l ‘ng on their strict rights. There are two 
f r*al circumstances to be considered: first, 

at they bad not the charter-party before them ; 
rjJ'°ndly, that they had not seen the b ill of lading, 
of appears from the correspondence. The letter 

the 27th April 1868 was indeed written by our 
but they were also agents of the bank. 

t acts appear to have been done on either side 
th <lln^ i“0 show that either party considered that 
0f ¿ » h *  been an acceptance of waiver of the bill

tha(-ê i, '’■ “ B ramw ell, B.—We are all of opinion 
the judgment below must be affirmed.

“ e facts are, that the defendants bought, and thePlaintiffs,
at Sal sold, 1400 quarters of rye, to be shipped
eharTi0mca ** ^ree on board.”  The plaintiffs, 
haiu ;rers’ were employed on behalf of the defen
der Sf to sh'P an(i  load the rye, and the plaintiffs 
eXch t0 accePt iu payment of the price a bill of 
threan8e at three months, no doubt meaning 
cle&6 months from the time of shipment. That is 
d h ie i,ither from the original letters or those two 

h Mr. Mathew says constituted the contraot,

which would be the same as from the date of the 
b ill of lading, because the date of the b ill of lading 
is the date of shipment. Now the rye was shipped, 
and the defendants might have received i t  if they 
had thought fit. Then the plaintiffs sue for the 
price, saying that everything had been done 
necessary for them to do to entitle them thereto, 
seeing that the rye had been shipped, and the de
fendants could have had it  i f  they pleased. The 
defendants say : “  We are bound to accept bills 
of exchange as against bills of lading for the 
rye only ; you shipped rye and maize, and took one 
bill of lading for both, and we are not bound to 
take such shipment and such b ill of lading.”  The 
plaintiffs reply: “ You had no right to any b ill of 
lading at all, there was no such stipulation in the 
contract, and you could have got the rye separate 
from the maize, by the arrangement which we 
tendered to you.”  To which the defendants re
join that what was done was done in the way 
of specially indorsing the b ill of lading, and ten
dering was too late, but afterwards : “  Supposing 
you had a right to such a bill of lading as you say 
we ought to have got, we only were bound to get 
you such a bill of lading as we could ; our conduct 
was reasonable. We have chartered a vessel which 
would hold more than 1400 quarters of rye ; if  we 
had sent it  with rye only, you would have had to 
pay dead freight, so we, for your benefit, put maize 
also on board, which wo did not ask you to take 
on your own account, but on ours, and our conduct 
was reasonable in getting such a b ill of lading as 
we could ; but even if  i t  were not, it  is incorrect to 
say that we did not ship rye, but shipped rye and 
maize. We made one shipment of rye and one of 
maize, and if  we did not get you a proper b ill of 
lading, that would only give a right of cross action, 
and not give a right to reject the rye and the 
maize, the property of the rye having vested in you 
on shipment, and not being divested by the subse
quent shipment of the maize under the one bill of 
lading.”  And the plaintiffs further say : “  What
ever may be the proper solution of all these ques
tions on both sides, you agreed to the shipment as 
it  was made and to the bill of lading as made out, 
and agreed to take to the rye and accept the b ill of 
exchange, so that, supposing you had a right in 
the first instance to reject the goods and not pay 
for them, you had abandoned that right, and en
gaged to take the rye as shipped under the bill of 
lading, as made out.”  I f  that be so, i t  is unne
cessary to determine the other questions. Then is 
that so P That depends on two or three letters.

But, first, what was the position of the parties P 
The ship had been chartered, no supposition ex
isting that it had been unduly chartered, and that 
too large a vessel had been taken for the rye. I t  
was too large, but i t  was to the interest of the 
defendants that something more should be put on 
board. I t  is clear, therefore, that in putting the 
maize on board, the plaintiffs did something, not 
for their own benefit, but for the benefit of the 
defendants. And, although I  am not about to 
blame the defendants, whose case is rather un
fortunate, for their cargo was rejected, probably i f  
the rye had not gone down in price, there would 
have been no practical difficulty in  delivery, under 
the b ill of lading, of the rye to one person and the 
maize to another, and no practical difficulty in the 
b ill of lading being so indorsed and so dealt with 
and such a guarantee taken from the plaintiffs that 
the defendants could have sold the rye as conve-
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niently as if  the bill of lading were made out for 
rye only. Bearing these facts in mind, let us see 
what the letters are.

The first, to which I  need here refer, is from 
Messrs. Horsley, Kibble, and Co., the agents 
of the bank, and is as follows: — “  Agatha. 
Enclosed invoices and drafts for cash. The maize 
is on the same b ill of lading as the rye, and 
dated the 7th A p ril; as there would no doubt 
be a loss on the maize, we presume you w ill wish 
to leave i t  for account of shippers.”  That means, 
that although you take to the bill of lading, you 
w ill not take to the maize on your own account,
“  but i f  you w ill accept the b ill we w ill get an un
dertaking from the bank to hold you harmless for 
so doing.”  Now, supposing the defendants had 
said, in as many words : “  We agree, send us tbs 
indemnity. You have sent in the b ill of exchange, 
and we will accept the bill, and then when the rye 
and maize are delivered, although we, on our side, 
may take the maize, it  w ill be understood that it  is 
taken, not on our own account, hut on account of 
the shippers.”  That is their meaning. “  The b ill 
of lading is in the banker’s hands; we have sent 
invoices of the rye only to the buyers.”  But what 
is in fact the answer. “ Agatha. The drafts and 
invoices of this cargo are to hand, and we observe 
that the bills of lading are in  the hands of the 
Imperial Ottoman Bank. We think, after what 
has happened with the Charlotte Ida’s cargo, we 
are entitled to ask a guarantee from the bank that 
the Agatha shall deliver the weight specified in 
the invoice . . .”  Does that mean, We are not 
going to take the rye or that we are P There can 
be but one answer given, viz., that “ we are going 
to take the rye on the terms which you have 
offered.”  Then it  proceeds: “  Would you have 
the kindness to ask the bank for this, and 
telegraph to us on Monday their acquiescence 
or the contrary. We would he obliged also by a 
copy, or the original, of the charter party, and 
copy of the h ill of lading, for our government.”  
That means, as we are going to take the rye “  we 
wish to have precise copies of the document, in 
order that we may know what our rights and obli
gations are.”  Then they say: “ We leave, as you 
suggest, the maize to the shippers; the transaction 
in  rye is a very bad one. We return you enclosed 
drafts and invoices of maize, 131?. 9s. l id . ”  I t  is 
not said in words, but the implication is: “ We 
keep the b ill and the invoice for the rye, as we are 
going to take to them, notwithstanding the terms 
in which they are shipped.”

Now that correspondence goes on, and for 
my own part I  th ink that the matter was 
there concluded; I  think that that was anew 
bargain. I  do not know that i t  was so much 
a waiver as that i t  was a new bargain between 
the parties then concluded. But, however, if 
we are to look at the whole of the facts, the corre
spondence proceeds thus : We have your favour of 
the 25th, and have returned the documents of the 
maize,per Agatha, to the Imperial Ottoman Bank’s 
agency here. We think i t  may be as well for you 
not to accept the bill for the rye for a few days at 
least, as we expect the buyers to take up the bill of 
lading, and thus save the trouble, under discount.”  
Now i t  is manifest that the understanding of 
Horsley, Kibble, and Oo. was, that the defendants 
were bound to take the rye as they suggest,—“  The 
b ill is still in the hands of the bankers; let it  slay 
so, because until you get it  with the special in 

dorsement and the undertaking, you are not bound 
to accept the b ill of exchange, as the one is 
to be exchanged for the other” —that is to say, 
the bill of exchange for the b ill of lading—“  do not 
you accept the b ill of exchange for the present, 
and do not require the bank to give you the bill of 
lading for the present.”  Then they go on to deal 
with the other matters, pointing out that “  the 
bankers never undertake to deliver invoice weight, 
but only to ship it, and their agency here would 
make no undertaking of the kind you refer to. 
That was the reply to the defendants’ answer to 
Horsley, Kibble, and Co.’s first letter. Then the 
defendants remain silent, not making any objec
tions that they had not got that guarantee from 
the bank or anything of the kind ; they remain 
silent until the 8th May, when they return the 
b ill for the rye unaccepted.

Now, under these circumstances, the defen
dants, knowing all that had been done bad 
been not unreasonably done, unless i t  was W 
the particular of taking one b ill of lading 
instead of two, that everything else had been 
properly and well done for their benefit—that 
there was not, as I  have no doubt there would 
not have been, any practical difficulty in dealing 
with the bill of lading for the rye, with such an 
undertaking as was offered—or, looking at the 
terms of this correspondence, and being bound to 
draw conclusions of fact upon this matter, i t  is not 
the natural and proper conclusion of fact to come 
to that the defendants agreed to take to the rye as it 
had been shipped, under the circumstances 
which i t  had been shipped, and to accept the bill 
of exchange? One difficulty arose from the bill o 
lading not being sent to the defendants. I t  
quite true that the plaintiffs would not be entitle 
to the acceptance of the bill of exchange i f  they 
had sent the b ill of lading, notwithstanding the 
new agreement which was come to, as I  sal’ 
between the parties ; but the reason they did no 
send the b ill of lading was, in  the first instance, 
because it was deemed expedient that they ŝ °u, . 
keep it, and the reason they did not send i t  after to 
parties were a little  alarms’ length with each °ther’ 
was, because the defendants gave them notice ty 8̂  
i t  was no use sending them the b ill of lad' nr  
with the undertaking mentioned in Horsley 
letter of the 25th. The reason it  was not sent in t 
first instance, was because it  was not thought ex'Pe 
dient that it  should be sent to them, and the r®8S0j.3 
i t  was not sent afterwards, when the defend»0 
refused to accept the bill, was because the del® j 
dants, in fact, dispensed with any tender of the 
of lading, and the undertaking to hold them h»r . 
less, by intimating that though it  were tender 
they would not accept it. . ,i]6

I t  seems to me, therefore, that supposing 
defendants were right on all the other P010̂ ,’ 
there is here a new agreement come to ^  
which they were bound, and in respect 
which they were liable in this action. I  . „ 
suggested that the meaning of this expre®?. . 
in Horsley, Kibble, and Oo.’s letter of the " ,^  
April, “  I f  you w ill accept the bill,”  ,,'s j. l 
you will accept the b ill for the maize ; ’ “ 
declare I  do not think so. I  think i t  means, 0 
presume you will not take to the maize ; and 
w ill accept the b ill for the rye yon w ill be ent' 
to the bill of lading, and then we will get an u° ¡n 
taking from the bank to hold you harmle® t 

1 respect of the maize.”  However, I  really
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think i t  much matters, because either way i t  is 
an offer on the part of the bank to Horsley and 
Co., which is accepted either as i t  is made, or with 
a qualification by the defendants, because, i f  it 
tneans, “  I f  you w ill accept the b ill for the maize, 
^e will get you an undertaking; ”  then they say, 
‘ We w ill not accept a bill for the maize, bnt merely 

'Or the rye” —and that is a qualification of the 
°ffer which has been made with the consent of the 
Parties.

In either view i t  seems to me, therefore, to 
have been a good new agreement between the 
Parties, and therefore the defendants are liable 
]n this action. Of course the cross action w ill 
follow the fate of the other. Thinking, as we do, 
•'hat this action by the bank against Cowan is 
Maintainable, of course we think the cross action

not.
I'lGOTT, B., Qu ain  and A kchibald  JJ., and 

A mphlett, B., concurred.
Judgment affirmed.

Attorney for the plaintiffs, Clements.
Attorney for the defendants, Oedge.

C O U R T OF A D M IR A L T Y .
Beported L j  J . P . A s p in a ll , Esq., Barris ter-a t-Law .

Tuesday, Nov. 10,1874.
T he R oyal F a m ily .

Master— Wages — Costs — Detention money—Re
viewing taxation.

I™ calculating, on taxation of costs in a cause for 
the recovery of a master’s wages, the amount due 
lo the master for detention money and board 
whilst detained ashore as a witness, the fact that 
he through his wife carries on a business will not 
deprive him of his right to be allowed detention 
money; but i f  he lives at his 'place of business 
during his detention, the fact that he can live 
more cheaply at home than elsewhere is to be 
taken into consideration in fixing the amount to 
be allowed for subsistence money.

I bis vras a cause of wages instituted on the 25th 
■BPHI 1884 on behalf of the master of the ship Royal 
family to recover his wages and disbursements. 
i “ 6 owners disputed the claim, and made a 
°°Unter claim against the plain tiff, and the accounts 

ere referred to the Liverpool District Registrar, 
insisted by merchants. The presence of the mas- 
er Was required to give evidence on his own behalf, 

he was detained on this business t i l l  12th Sept.
The registrar and merchants found that he 

a as entitled to the sum of 304k 19s. for wages 
r j disbursements, and also to his costs of the 
'■-'erence; and a decree was made accordingly with 
oats. The costs were taxed by the district regis- 

. ,ar> and the master was by the taxation allowed 
. 6 sum of 1001. for the detention and for sub- 
stance money during the time that he was 
Gained ashore for the purposes of the suit. The 

t nie of his detention was computed by the regis- 
e,ar from 11th April, the date of the masters dis- 
p ar8e, t i l l  12th Sept. The sum allowed was 
f c a le n t  to rather less than 14s. a day, to cover 
t b “  board and loss of wages. To this taxation 
■ 9 defendants objected on the grounds, first, that
ü Was in itself excessive, being above the rate 
his a ^  avowed to masters in the plaintiff’s position, 
j t Wages being only 151. per month ; secondly, that 
oa8° k t not to allowed at all in this particular 

e> because the plaintiff was the owner of a pub-

lic house, and during the time that he was ashore 
he had been living at this house, and had been 
exercising his trade as a publican, and had not, 
therefore, been deprived of his means of earning a 
livelihood. The facts appeared upon an affidavit 
of the defendants. In  reply, the plaintiff filed an 
affidavit, from which be stated “  that for some 
years past my wife has been carrying on the busi
ness of a licensed victualler at Chester for her own 
benefit and for the maintenance of herself and 
children while I  have been at sea, and that she 
still continues to do so in the same manner. That 
during the time aforesaid I  have carried on, and 
still intend to carry on, a seafaring life, and should 
some months ago have returned to sea as a master 
mariner had not my solicitors required my presence 
before the registrar and merchants to rebut the 
charges which were brought against me in the 
defendants’ counter claim.”

E. C. Clarkson, for the defendants, in objection 
to the taxation, contended that the amount was 
excessive, and ought not to be allowed. The time 
allowed was too long, and could not date from 
before the institution of the cause.

Butt, Q.C., for the plaintiff, submitted that the 
plaintiff was entitled to be compensated for any 
loss he might sustain by reason of his detention, 
and that, although his wife kept a public house, 
he sustained loss of wages, and was pub to a 
certain expense for his keep during the time he 
was ashore. I t  must be taken that he could have 
got employment at once.

E. C. Clarkson in reply.
Sir R. P h illim o k e .—This is an application to 

the court to review the taxation of the plaintiff’s 
h ill of costs, upon the grounds which I  w ill 
presently state.

The plaintiff was a master mariner, and he 
claimed 3151 18«. Id. The claim was disputed by 
the owners, who claimed on the other hand 2500/. 
The matter went before the Liverpool D istrict 
Registrar, assisted by merchants, and they deter
mined that the matter required investigation ; that 
1£ 14«. 4d. only was due to the owners out of the 
2500k, and 304k 19«. was due to the master, and 
they allowed him the costs of the reference. On 
the taxation of costs the district registrar allowed 
the master 1001. for “  detention and hoard,”  and 
against this allowance this appeal is made.

Two questions appear to have been raised : first 
whether, on principle, under the circumstances, 
any allowance at all ought to have been made 
to the master; the other whether the allow
ance made is not upon an excessive scale P 
I t  has been contended that, as the master kept a 
public-house, he does not fa ll within the principle 
upon which allowances are always made to w it
nesses detained to give evidence in a cause, inas
much as he has not been debarred from earning 
his livelihood, but has been living by following his 
trade. I  am satisfied upon the affidavit before me, 
which is not contradicted, that this was a trade 
carried on by the plaintiff’s wife, and that as the 
plaintiff had been in the habit of earning his 
livelihood as a master mariner, there was every 
reasonable probability that, but for his being 
detained to give evidence in this cause, be would 
have been earning his livelihood in his usual 
manner. Therefore, upon principle, he is entitled 
to some allowance on account of his detention as 
a witness.

B u t then i t  is contended tha t the allowance
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made is upon too high a scale. The question 
is whether on the taxation of costs the lOOi. is or 
is not an excessive taxation.

Iam  of opinion that the scale is excessive. In  
the first place the allowance was made to run from 
11th April, about a fortnight before the suit was 
instituted, t i l l  12th. Sept. The cause was insti
tuted on 25th April, and he cannot claim before 
that date; but I  th ink i t  reasonable to suppose 
that the plaintiff would have got a ship almost 
immediately after ; and, therefore, if the time is 
made to run from 1st May, justice w ill be done. 
In  the next place, the scale is larger than is 
allowed by this court, and larger than the 
circumstances required, because, although the 
fact of his being the licensed victualler does not 
deprive him of his right to the allowance, the fact 
that he can, i f  at home, sleep and live at a 
cheaper rate, is to be admitted.

I  Bhall allow h im  125 days a t 10s. a day, and 
ten days at 15s. a day fo r extra expenses. That 
brings the amount allowed to 69i. 10s., and I  
shall reduce the taxation by 301. 10s.

Solicitors for the plaintiff, W. W. Wynne.
Solicitors for the defendants, Sharpe, Parker, 

and Go.

N I S I  P K IU S
COURT OF QUEEN’S BENCH, G U ILD H A LL .

Reported by F . Octavius Crump, Esq., Barristor-at-Law.

Saturday, Dec. 19,1874.
(Before Cockburn, C.J., and a Special Jury.)
A chard and others v . R in g  and  others.

Ship and shipping — Fire — Extinguishing by 
scuttling — General or particular average — 
Custom.

Damage to cargo by scuttling a ship to put out a 
fire is the subject of general average contribution.

There is no valid custom excluding the loss from 
general average.

The plaintiff chartered a ship from the defendant, 
and by the charter-party it was provided, “  all 
questions of general average to be settled accord
ing to the custom of the London underwriters at 
Lloyd’s."

A fire broke out on board, the ship was scuttled 
to extinguish it, and the cargo was damaged 
thereby. The loss was adjusted as general 
average, and the plaintiff brought the action to 
recover from the defendant the ship’s contribution.

The learned judge directed the jury that the loss was 
general average according to law, and the question 
was whether there was a valid custom excluding 
such loss from general average.

The jury found that no such custom existed, and the 
verdict was entered for the plaintiff.

See Stewart v. West India and Pacific Steamship 
Company, where a custom excluding damage to 
can-go for water poured down the hatches to extin
guish a fire from general average was recognised, 
and held, to govern the rights and liabilities of the 
parties: (ante, vol. 1, p. 528; ante, p. 32 ; L. Rep. 
8 Q.B. 362). (a)

The dicta of text writers cannot be considered as 
any evidence of the existence of a custom.

T he facts of the caBe were adm itted, and the on ly
question to be tr ied  was whether a custom exists

(a) This praotioe has now been abandoned. See note,
ante, p. 32.—Ed .

at Lloyd’s excluding from general average damage 
to cargo by scuttling to put out a fire.

The ship Oosmopolis was chartered by the 
plaintiff from the defendant under a charter-party 
for a voyage from Akyab to London or Liverpool 
with a cargo of rice. There was a stipulation in 
the charter-party to this effect, “  A ll questions of 
general average to be settled according to the cus
tom of the London underwriters at Lloyd’s.”

In  the course of discharging the cargo at Liver
pool a fire broke out, and in order to extinguish it 
the ship was scuttled, and a large proportion of 
the cargo much damaged ; the charterer claimed 
to recover from the shipowner a proportion of the 
loss adjusted as general average. The question 
was, did the clause in the charter-party protect the 
shipowner—in other words is there a custom at 
Lloyd’s excluding such loss from general average F

Cohen, Q.C. and J. G. Mathew were counsel for 
the plaintiffs.

Benjamin, Q.G. and Baylis for the defendants-
A  great deal of evidence was taken with refer

ence to the alleged custom, the general purport of 
which, and of the arguments of counsel, appears 
from the summing-up of the Lord Chief Justice.

Cockburn, C. J.—Gentlemen of the Ju ry ; * 
th ink you thoroughly understand what is the 
issue you are to dispose of, namely, whether 
there is this custom among the underwriters at 
Lloyd’s where a ship is scuttled with a view oj 
extinguishing the fire that has broken out, and 
by reason of the water which the ship necessarily 
takes in when the ship is scuttled, the cargo 19 
damaged, the loss aocruing to the merchant shall 
be considered as particular average in respect of 
which he must have recourse to the underwriters, 
and not general average, in which case he would 
be entitled to come upon the shipowner. You 
are familiar with the doctrine that where a sacri
fice of the cargo takes place for the preservation ot 
the common venture of all concerned, owners 
of goods and owners of ship, that which 19 
saved must contribute to make good the 1°93 
which he sustains whose ship or part of whose 
ship, whose goods or part of whose goods have 
been sacrificed for the common benefit.

Now, there is no doubt in this case the damage 
to these goods would be a loss which worn“  
come under the head of general average 1 
i t  were not for this custom at Lloyd’s, tba 
is to say, supposing the custom to exist. Her®’ 
a fire having broken out in the ship, *. 
ship was scuttled, and by reason of the sfoP 
being scuttled these goods were damaged. Jn 
ship is afterwards got up and is saved, but tn 
goods, although still existing in specie, are so muo 
deteriorated as to be of less value than the freight 
to be paid upon them ; therefore there is a fo9 ’ 
and a very considerable loss, to the owner of 
goods. _ ,g

Now, does this custom exist which preven
h im  having recourse to the theshipowner, as 1 
plaintiff in this case seeks to do ? I t  is quite ole 
that this custom is in opposition to, and in derog 
tion of, the law of the land relating to insurant ̂  
and to the matter of average as between 1 ̂  
shipowner and the owner of the goods. I t  vvou 
be general average according to the law of t 
land but for this custom, and therefore the °aS 
militates against, and derogates from, the law  ̂
the land, and where a person sets up a custom 
that sort in derogation of the law, he is bound
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prove it, and prove i t  fully to ttie satisfaction of 
the jury. Where the law attaches certain conse
quences to any such act, it  is competent to the 
parties by agreement between themselves to insist 
upon his foregoing the advantage the law gives 
him, and it is competent to the man to whom the 
law gives the advantage to waive i t  i f  he thinks 
proper. Therefore, i f  the parties chose to agree 
that that which was matter of general average 
should become matter of particular average, there 
Would be nothing illegal in entering into 
such an arrangement, but where the law 
gives any advantage, and they are endea
vouring to take away that advantage by reference 
to a particular custom, there that custom must be 
Proved to the satisfaction of the tribunal which 
has to administer justice. The question is 
whether you are satisfied that this custom has 
heen made out.

Now, a good deal of matter has been brought 
before you which, I  think, strictly speaking, is 
inadmissible, and ought not to weigh in your 
decision. You have been told of a meeting, 
aud some resolutions to which these average 
adjusters came (a). That i3 not at all binding; that 
^  not legitimate evidence in this cause, neither 
Were the passages read from certain authors upon 
this subject, who give you the result of their 
speculative opinions, in any way evidence, or ad
missible to bind you in your decision of this case. 
You must look to the evidence, and to the evidence
alone.

Now, there is evidence certainly that where 
^ ater has been admitted or thrown into the hold 
° f a vessel for the purpose of extinguishing fire, 
atld thereby damage has been occasioned to the 
Roods contained in the vessel’s hold, that has been 
^eluded from matter of general average, and 
m&de matter of particular average; but i t  appears 
^be average adjusters who come to tell you this 
Was the practice do not apply i t  to the case of 
gu ttling  vessels, as regards past experience. 
Now, the first important witness, Mr. Lindley, 
^bose experience ranges over a longer period 
l ban anybody else’s, I  think, cannot tell you a 
T'ase of a ship that was scuttled, and so the 
yarned counsel for the plaintiff says fairly enough, 

N all that is proved is a custom that has 
j-sference to the admission of water into the 

°^d, by its being thrown in, if that is the 
?nly case in which this custom is proved to 

existed, you now seek to apply it  to a new 
^ se, which is not identically the same; and, inas- 
“ lu°h as it  is admitted on all hands that the 
Custom is an irrational one, an objectionable one, 

Unj ust one, do not extend i t  one hair’s breadth 
Deyond the lim it to which it  has already been 
carried.”  That is a fair argument, but I  do not 
i lnk that it  is admissible to the extent that the 
earned counsel pushes it. I  cannot help thinking 

.. at, although the second case may not be iden- 
l0al with the first, i f  the principle which applies 

fhe first, and must be taken to be the founda
tion,0  ̂khe custom, applies in every point of view 
cl iq second, he must consider the second as eon- 

C’hui upon the principles of the f irs t ; and I  cer-

°ina] meeting referred to was a meeting of the prin- 
¡¡¡1 1 average adjusters who, in accordance with the deci- 

Stewart v. The West India and Pacific Steam- 
BRoh Company (ante vol. 1, p. 528), resolved to treat 
p, gg a Iosb as this as a general average loss : (See ante,

tainly cannot see, nor has he been able to point 
out, any substantial difference between the case of 
water admitted into the hold for the purpose of 
extinguishing fire, and thereby doing damage to 
the goods; and the case of a ship being sunk into 
the water in order that the water may have pre
cisely the same effect, that of extinguishing the 
fire. The water is admitted to the hold by arti
ficial means, such as lifting  it  in buckets, or by the 
use of a steam engine, or in any way yon th ink 
proper, or which your imagination can suggest; 
water is cast into the hold and puts out the fire, 
and so damages the goods. What does it  matter 
whether you pour the water by artificial means 
into the ship’s hold, or cut a hole in  the 
side of the ship, and let her down, and 
so let the water come in P Practically, it  
comes to the same, and I  cannot help thinking 
that if a custom is shown to exist in one case, and 
a particular principle is resorted to, it  should be 
resorted to in the other case.

That leaves open the question whether you 
are satisfied a custom does exist as to casting 
in water through the hold for the purpose of 
extinguishing fire. A  custom does seem to 
exist among certain adjusters in London—I  
may say the majority, and there appears not 
only to have been an opinion in such cases 
as the one we are considering that the loss 
should be set down not to particular average, but 
to general average, but it  appears to have been 
their practice to do so. How that practice origi
nated appears to be matter of speculation, but I  
cannot help thinking that the true reason is the 
one that occurred to myself, and that is that i t  is 
so much more convenient. The person who goes 
to the average adjuster in the first instance is the 
man who has sustained the loss. The merchant 
whose goods have been damaged seeks an adjuster 
to settle his claim, that he may make his claim 
against whom he may be advised, and naturally 
enough i t  w ill occur to the adjuster, who is his 
adviser and friend, that it  is the far more simple 
thing, if  your policy w ill cover the loss, to go to 
the underwriter and say, “  My goods have been 
damaged to such and such an extent. Be so good 
as to pay me.”  And inasmuch aB it  is quite clear 
that where there is this particular damage the under
writer must pay nineteen times out of twenty; the 
underwriterpays,and,foraught weknow, afterwards 
makes good his loss by representation to the goods 
owner, and getting the contribution to which the 
goods owner would have been entitled. I  cannot 
help thinking that must have been the origin ef 
this practice, but that the practice does appear 
to have been continued amongst average adjusters 
upon this evidence cannot be contradicted. The 
learned counsel for the plaintiffs says it may 
have existed among average adjusters, but by 
the terms of this contract the custom, not of the 
average adjusters, but of the underwriters at 
Lloyd’s, is to be the test. The learned counsel for 
the defendants says, “  Do you Bhow i t  existed 
among underwriters at Lloyd’s P ”  And he says 
fa irly enough, “  You have not called a single 
underwriter at Lloyd’s or anyone connected with 
that institution, or familiar with its practice, to 
show the underwriters acquiesce in this principle.”  
Well, I  think what I  threw out in the course of 
the discussion to a certain extent affords an an
swer, because if you are satisfied that this practice 
has prevailed uniformly and universally in the
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adjustment of averages by that useful class of 
persons, the average adjusters, and that under
writers have paid without difficulty and without 
resistance the claim as so adjusted and made out, 
i t  is very difficult indeed to suppose that the 
underwriters must not have been familiar with 
and acquainted with this practice. Therefore 
the learned counsel for the defendants was en
titled to say, “ i t  is enough for me to prove 
that the average adjusters had uniformly acted 
on this principle and practice to ask a jury 
to infer that that principle must have been 
known and acquiesced in by the underwriters 
at Lloyd’s in my ease.”  The custom would be as 
much custom of the underwriters at Lloyd’s as it  
would be a custom with the average adjusters. So 
the matter stood on the evidence adduced on the 
part of the defendants.

Then the learned counsel for the plaintiffs 
meets that by calling several underwriters or 
persons familiar with insurance matters at 
Lloyd’s, who all say, “  We never heard of such 
a practice.”  The counsel for the defendants 
says, “  Though you may never have heard of 
it, never known of it, never dreamt of it, still, 
i f  I  can show the practice has existed for a 
long time so as to become an established practice, 
i t  is not because particular individuals have never 
fallen in with cases of that description, and there
fore never had experience of the practice, that the 
practice is not to be taken to exist.”  To a 
certain extent that argument is well founded ; but 
i t  must be taken with this exception, that i t  must 
shake your confidence in the evidence which goes 
to show this practice, when gentlemen who have 
been for many years at Lloyd’s never heard of it, 
because they would have been in this position if  
any one of them had been called upon to pay— 
suppose, for instance, he had been called upon to 
pay particular average, and he had refused, and he 
had been told “  Aye, but although you knew 
nothing about i t  you are still liable, because of the 
existence of this custom,”  there would have been 
the evident hardship of making a man liable 
upon a custom, the existence of whioh is not 
universally known in the market or the body to 
which he individually belongs. Certainly, therefore, 
one would expect that where i t  is said and sought 
to be proved that a particular practice derogating 
from the ordinary law exists in a particular de
partment of business, i t  would be so general 
and universal that the knowledge of it  would 
have extended to all the members of that parti
cular institution.

A t the same time, i f  you are perfectly satisfied 
that this practice did exist, although i t  has 
now undergone a change, then although the 
fact that a certain number of the members 
of Lloyd’s knew nothing about it, might very 
legitimately tend to shake your confidence in 
the evidence by which it  is sought to establish 
the practice or the custom, yet i f  the evidence in 
favour of the custom so completely satisfies your 
minds of the existence of the custom, then the 
ignorance of a particular individual of its exist
ence would not be an answer to the affirmative 
evidence if that affirmative evidence brought con
viction to your mind. You must really upon this 
evidence apply your minds to the question 
whether this practice is established or not. I t  is 
admitted on all hands to be a bad practice, it  is 
one the abrogation of which we must all be glad

of; but still, i f  the parties contracted on the 
assumption of its existence, that is to say, if  the 
defendant was perfectly justified in saying, “  I  
have stipulated for the settlement of any claim of 
general average, according to the custom of the 
underwriters at Lloyd’s,”  he may say, “  I  am per
fectly entitled to insist on that stipulation as the 
basis and condition of our contract; though that 
custom may be one which persons may think 
wrong, that is nothing to me, I  can only 
conclude our bargain on the terms that that 
custom shall be part of the conditions of the con
tract.”  I f  he has stipulated for that he is entitled 
to the benefit of it, whatever you may th ink of 
the practice. The only question is, not whether 
the practice is good or bad, but whether it  did in 
point of fact exist at the time this contract was 
entered into. The decision of the Court of Queen’s 
Bench (Stewart v. The West India and Pacific Steam 
Navigation Company, ante vol. 1, p. 528; ante, 
p. 32) upon the case you have heard mentioned 
had the effect, and a very salutary effect i t  was, of 
lea ling  those who were in  the habit of making 
these adjustments upon the principle in question, to 
desist from so doing, but that does not in any waV 
affect the question whether that practice existed 
before.

Now, all I  would say in conclusion is, i t  
not enough to constitute a practice that a certain 
number ot individuals should entertain a belief 
that that practice or custom exists, and act 
accordingly, because they may be mistaken ; and 
in a great establishment like the commercial insti
tutions of this country, a practice in derogation ot 
the law, unless it  is of general application in that 
particular department to which i t  is sought to be 
applied, ought not to be acted upon. I f  yoU 
believe that throughout the great mass of the 
average adjusters in London there was this par' 
ticular practice established, that the matter w® 
are now considering should be deemed matter ot 
particular and not of general average, then the 
defendant is entitled to your verdict. I f  you think 
that custom has not been made out so as to app1? 
to the underwriters at Lloyd’s generally, as wed 
as to the average adjusters, then the plaintiff lS 
entitled to your verdict.

You need not trouble about the amount« 
because that w ill be settled out of court. 
question is, did this practice exist at Lloyd’s * 
the time this policy was effected P That no su®“  
practice exists now is certain, because all parties 
have agreed it shall not be acted upon. Whet*1® 
i t  existed before is the question for you c 
determine.

The ju ry  found for the plaintiff. .
Cockburn, C.J.—You are of opinion, gent* 

men, the custom is not made out.
The Foreman.—Yes, my Lord.

C O U R T OF C O M M O N  F L E A S .
Reported by Etherington Smith  and J. M. Lely, E0tl rS“  

Barristers-at-Law.

April 29, May 1, 2, and 6, and Nov. 2, 1874.
A nderson v . M orice.

Marine insurance—Seaworthiness—Perils of 
sea—Loss from unascertained cause—Insura , 
interest— Cargo partly shipped—Appropriation J 
goods to contract—Passing of property. ^

A ship which had previously been to all appearaA
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staunch and sound, and had recently been tho
roughly repaired, and had a few days before been 
examined without any defects being discoverable, 
sank suddenly at her moorings, when she had 
taken in jive-sixths of her cargo. No direct evi
dence could be given why she foundered, nor 
could any certain cause be assigned for her doing 
so:

Held, that these facts raised a presumption of un
seaworthiness which mere conjectures and sug
gestions of a cause could not displace; but that the 
evidence of the ship’s excellent conduct up to the 
time immediately preceding the loss, of extensiv'e 
repairs recently done, of careful surveys recently 
made, and of the localisation of the injury, was 
properly left to the jury on the questions as to 
seaworthiness and loss by a peril insured against, 
and was evidence on which they were justified in 
finding a lossfromperilsinsured against, andwere 
not bound to say that the vessel was unseaworthy.

The plaintiff had made a contract in these terms : 
"bought the cargo of new crop rice per Sunbeam, 
at 9s. 1 \d. per cwt., cost and freight . . . Pay
ment by seller’s draft on purchaser at six months’ 
sight, with documents attached.’’ He then effected 
an insurance “ at and from Rangoon by the Sun
beam on rice, as interest may appear, amount of 
invoice to be deemed the value.” When the Sun
beam sank at her moorings in the Rangoon river 
she had nearly finished loading ; the rest of the 
rice necessary to complete the cargo was alongside 
in lighters. After she sank bills of lading for the 
rice which had been actually shipped were signed 
by the captain, and the setiers drew bills of ex
change which were accepted and paid by the pur
chaser, the plaintiff, to whom the bills of lading 
had been indorsed.

Held, in an action on the policy, that there was no 
binding appropriation of the rice in the lighters 
to the contract, that the property had not passed, 
and the purchaser had no insurable interest in 
such rice.

Held,as to the ricewhich was on board the ship when 
she sank, that there was such an appropriation 
°f the rice already loaded, the ship being named 
%n the contract, as to prevent the seller from with
drawing it without the buyer’s consent; that the 
buyer would have had an option of accepting or 
Rejecting the incomplete cargo, had it arrived and 
been tendered to him, and that such option re
mained to him after the loss, in fact; that the 
Property in a fu ll cargo would have passed to him 
at once on the loading, and that his option of 
rejection could only arise from the cargo being 
deficient, and if  he did not exercise such option, 
the terms of the contract were applicable to the 
lesser cargo, and it would, therefore, be at his 
r}sk, and the property would have passed to him 
ffom the loading; that the existence of this option, 
%S he declined after the loss to exercise it, did not 
deprive the purchaser of his insurable interest in 
the rice to its full value ; that here, therefore, the 
property was in the plaintiff at the time of the 

TrjSS> and he had an insurable interest. 
eid, further, that even i f  the property in the rice 
on board did not pass legally to the plaintiff, he 
"ad an insurable interest in it, because lie had an 

sting contract with regard to it from the time 
° f  its being loaded, by virtue of which he had an 
expectancy of benefit depending on the safe arrival 

the rice.
eld, that this was a valued policy.

T h is  was an action on a policy of insurance on a 
cargo of goods and merchandise in a ship called 
the Sunbeam, at and from Rangoon to any port in 
the United Kingdom or Continent, and was to re
cover 6000Z. for the loss of the cargo so insured.

The action was tried before Brett, J., at the 
Guildhall, during the sittings after H ilary Term
1873.

I t  appeared that on the 2nd Feb. 1871, the 
plaintiff, a London merchant, entered into a con
tract for the purchase of a cargo of Rangoon rice, 
in these terms:

2nd Feb. 1871.—Bought for account of Anderson and 
Co., of Borradaile, Schiller, and Co., the cargo of new crop 
Rangoon rice, per Sunbeam, 707 tons register, No. 1251, 
in  veritas, at 9s. l id .  per cwt., cost and freight expected 
to be March shipment, but contract to be void should 
vesssl not arrive at Rangoon before April 1871. Payment 
by seller’s draft on purchaser at six months’ sight, with 
documents attached.

He then, on the 3rd Peb. 1871, effected an in
surance with the defendant in these words :

A t and from Rangoon to any port or place of discharge 
in the United Kingdom or Continent, by the Sunbeam, 
warranted to sail from Rangoon on or before the 1st April, 
on rice, as interest may appear. Amount of invoice to be 
deemed the value ; average payable on every 500 bags. 
The said merchandises, &c., are and shall be valued at 
55001., part of 60001.

The ship sailed from Point de Galle in ballast 
and arrived in the Rangoon river on the 2nd March 
1871, and anchored in the usual place at the mouth 
of the river Pegu where it runs into the Rangoon, 
about five miles below Rangoon itself. She was 
anchored by two anchors, sixty fathoms apart, one 
up and one down the river. Having discharged 
her ballast, she began to load rice on the 9th 
March, and continued loading t i l l  the 30th March, 
at which date there were 8875 bags of rice on 
board, and 1600 bags, which would have completed 
the cargo, in lighters lying alongside. The ship 
then suddenly began to leak very fast, and there 
was evidence that the water was heard rushing in 
near the stern; i t  was found impossible to get the 
water under, and it increased so rapidly that on 
the 31st March, the following day, she sank.

Evidence was given that the Sunbeam had been 
thoroughly overhauled and reclassed in 1869, that 
in several long voyages she had behaved very well, 
that she was quite tight and dry on the voyage 
from Point de Galle, and that while lying in the 
Rangoon river she had been examined by the 
captain and some of the seams recaulked. There 
was also evidence that heaps were sometimes 
formed in the river by vessels throwing ballast 
overboard, that the tide is strong, that the draught 
of the ship when loaded was 19ft. 6in., and the 
depth of water at her anchorage was 22ft. at low 
water.

After the ship sank, the captain signed bills of 
lading for the cargo which had been actually 
shipped, which were indorsed to the plaintiff. The 
sellers drew bills of exchange for the price, which 
the plaintiff duly accepted and met. A  claim was 
then made upon the underwriters, all the facts 
being disclosed to them.

A t the trial, the defendant contended that there 
was no evidence of loss by perils of the sea, that 
the ship was not proved conclusively to be sea
worthy, and that the plaintiff had no insurable 
interest in the cargo.

Upon the above facts and evidence the ju ry  
found a verdict for the plaintiff, and leave was 
reserved to the defendant to move to enter a ver*
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diet for him, i f  the court should be of opinion that 
there was no evidence of a loss by perils insured 
against, or i f  the evidence showed that the ship 
was not seaworthy, or if it  showed that there was 
no insurable interest in the plaintiff.

Accordingly, a rule was obtained by Sir John 
Karslake, Q.O., in EaBter Term 1873, upon these 
grounds, and also for a new trial, on the ground 
that the verdict was against the weight of evidence, 
or to reduce the damages, against which, in Easter 
Term 1874,

Sir H. James, Q.C., Wathin Williams, Q.C., and 
J. C. Mathew, showed cause.—First, was this ship 
lost by perils insured against, that is, by perils of 
the sea P I t  is not necessary for the plaintiff to 
prove the cause of the loss; but in fact evi
dence was given suggesting several causes, any of 
which were consistent with the fact of the perfect 
seaworthiness of the ship at the inception of the 
risk, and which were, in the opinion of competent 
witnesses, probable causes of the ship sinking so 
suddenly as she did, and which were perils of the 
sea. To establish against this evidence that the 
loss was not within the perils insured against, the 
defendant must prove that the ship was unsea- 
worthy, and so the two first points must be in 
effect argued together. I t  was suggested that the 
ship might at low water have taken the ground 
upon heaps of ballast, which it  was proved were 
customarily thrown into the rive r; that she might 
have sat upon her anchors, or caught upon one as 
she swung with the tide, and so have damaged her 
bottom. Then there was direct evidence of sea
worthiness given; i t  was proved that she had 
made several long voyages, and had always be
haved very w e ll; that she was always tight and 
dry ; that in the immediately preceding voyage she 
was perfectly seaworthy, and did not leak at all 
then, nor while she was lying in the river waiting 
for this cargo, up to the 30th March, the day before 
she sank. She was overhauled while at Rangoon, 
and the caulking found to be in good order. The 
suggestion made by the defendant that her seams 
had opened, and that as she was loaded they came 
below the water line and caused the leak, is contra
dicted by the distinct evidence of the examination 
of the seams ; and to make this available to the 
defence i t  would be necessary to show that on the 
9th March, at the time when the loading began 
and the policy attached, she was unseaworthy. 
But the seams were examined, and where neces
sary recaulked before the 9th, and during the 
loading she did not leak at all, though when the 
sudden and violent leak began—too violent to be 
accounted for by gaping seams only—she had as 
much as five-sixths of her fu ll cargo on board, and 
must have been well down in the water. [B rett, J. 
—Sir J. Karslake suggested that i t  was not the 
duty of the captain to go round and examine the 
ship, but of the carpenter, and you only produced 
the captain.] But if he did in fact examine, that is 
enough. [D enman, J.—May not the ship have 
been unseaworthy at the time she was lost, though 
not at the time she was insured P] I f  there were 
defects which would have been made good before 
her voyage she was seaworthy. The condition of 
her seams would not be an unseaworthiness to 
affect the policy. One contention of the defendant 
is, that the captain improperly loaded the ship too 
rapidly, that having a motive to complete by the 
1st of April, he hurried the loading so that the 
seams had not time to take up as the vessel got

down lower in the water; but i f  this were so, it 
would be a loss for which the assured are entitled 
to recover, upon the authority of Sadler v. Dixon 
(8 M. & W. 895), where it  was held that the under
writers are liable for the consequences of the wilful 
but not barratrous act of the master and crew in 
rendering the vessel unseaworthy before the end 
of the voyage, by throwing overboard a part of the 
ballast. Then, again, i t  is said, this, not being 
absolutely proved to be a loss caused by a specific 
cause capable of being assigned, is not a loss by 
perils of the sea, But Lord Ellenborough’s judg
ment in Cullen v. Butler (5 M. & S. 461), shows 
that although the loss of a ship by being fired 
into by mistake was perhaps not a peril of the sea, 
yet i t  would come under the words in the policy, 
“  all other perils and losses.”  There the cause 
assigned was expressly not a peril of the sea in 
the sense of its being ex marines tempestalis dis- 
crimine; here no foreign cause can be assigned, 
and the presumption, therefore, is, that i t  was a 
peril of the sea. But, again, from the case cited, 
it would seem to be a material question to ask, 
was not this a peril within the policy, even if  it be 
admitted not to be a peril of the sea, strictly so 
called.

Then, on the next point, the plaintiff might 
contend that the property in the rice passed by 
the appropriation of the goods put and to be 
put on board, but i t  is enough to say that he had 
an insurable interest in that which was on board 
at the time of the loss. In  Joyce v. Swan (17 0. B-> 
FT. S. 84), where the price had not been definitively 
agreed upon, i t  was held that the property in the 
goods passed by the contract, the goods having 
been shipped to order; and Willes, J., goes even 
beyond this, and says: “  I  am inclined to g° 
further ; for i t  appears to me that, i f  what was done 
by S. and Co. was, to put the goods on board with 
the intention of fu lfilling M.’s order, even if, hy 
reason of some special circumstances, the proper ty 
did not pass on shipment, yet, by reason of the 
risk, the buyer might insure the cargo in respec 
of the interest he had in it. I t  is like the case 1 
put of a tenant of a house bound by a covenant to 
insure; though he has no longer an interest in the 
house, yet by reason of his covenant, he has an 
interest in the insurance.”  See also

Ireland v. Livingston, ante, vol. 1, p. 389; 27 L. 1' 
Rep. N. S. 79; L. Rep. 5 E. & I. App. 395 ; 

Seaqrave v. The Union Marine Insurance Compaq 
14 L. T . Rep. N. S. 479; L. Rep. 1 C. P. 305; * 
Mar. Law Gas. 0 . S. 331.

In  this case the plaintiff did incur a risk in rela  ̂
tion to the non-arrival of the cargo. [B rett, J ■’7' 
I t  is sufficient to say that he would have nia 
profit upon arrival.] The cargo was sufficient y 
earmarked, because i t  was in the contract, “  carg 
per Sunbeam," and i t  is no valid argument tha 
the whole cargo was not on board, because, snp 
pose the captain had been compelled by bad weathe  ̂
to slip his cable and run to sea with only Partt°at 
board, and the ship was lost at sea, would not th 
clearly be a loss of cargo P [B rett, J.—A t w  
moment do you say the policy attaches P] A t 
time of shipment. Ebsworth v. The Allia‘,l̂ g 
Marine Insurance Company (ante, p. 125; .
L. T. Rep. N. S. 479; L. Rep. 8 C. P- 
gives the general test as to insurable inters ’ 
i t  is when there was an existing contract w 
regard to the goods by virtue of which 
plaintiff had aD expectancy of benefit andadvantag
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arising oat of or depending on their safe arrival. 
The date of the insurable interest accruing depends 
on the true construction of the contract, and in no 
way on the policy; it is a question of purchase 
and sale. The contract is an executory contract, 
made on the 2nd Feb. 1871, and i t  says, “  Bought, 
&c., the cargo per Sunbeam.” The cost and 
freight, but not the insurance, are included ; it is, 
therefore, important to have a definition of cargo. 
As to its not necessarily meaning a whole cargo, 
and that the court w ill not take a mere dictionary 
definition, see Houghton v. GUlbart (7 0. & P. 701) ; 
i t  is a question for the ju ry to decide whether 
cargo in the contract is satisfied by such a ship
ment as was effected here. Sargent v. Reed (2 
Strange, 1227) was cited as the authority in that 
case, but it  only goes so far as to say that cargo is 
an intelligible term as referred to a ship, and did 
not make a prescription to take three bushels out 
of a cargo bad as being unreasonable or uncertain. 
B rett, J.—Your argument goes to the length 
that the “  cargo of Sunbeam ”  can exist before a 
single bag is put on board.] Ye3, it  exists as soon 
as it  is appropriated to or put into the custody of 
the ship. Here all but a few hundred bags was 
loaded, and the remainder was in lighters alongside 
the ship, and in the charge of the people of the 
ship. There was here an authority to appropriate 
the rice' to the contract, and so the case comes 
Within the rule in Aldridge v. Johnson (7 E. & B. 
885), commented on in jenner v. Smith (L. Hep. 
4 C. P. 270). The vendor had sent down to the 
landing-place a cargo for the Sunbeam, and there
upon there was an insurable interest in the plain
tiff in that cargo. So that we say that here there 
are all the elements necessary to create an insurable 
interest within the definition of Lawrence, J., in 
Bucena v. Crawfurd (2 B. & P. N. R. 269), and in 
Barclay v. Cousins (2 East, 544). In  favour of the 
Plaintiff also is Sparkes v. Marshall (2 Bing IS. 0. 
'81). Is not the meaning of the contract here 
that the risk of the shipment is to be the pur
chaser’s ? The cargo was at the purchaser’s risk, 
although payment was to be made after arrival, 
-the amount havingto be ascertained by subsequent 
^’cighing on delivery does not make i t  less at 
buyer’s risk : (see Castle v. Play ford, ante, vol. 1, 
)?• 225; 26 L. T. Rep. N. S. 315; L. Rep. 
t Ex. 98.) The purchaser here also would have 
been liable to pay for this cargo even i f  it 
bad been lost. [B rett, J.—Would the shipowner 
be liable for a loss if a barge had sunk P] The 
charterer is bound to load the ship, and here 
the whole cargo had been taken from the shore 
and brought to the ship, and the mate was 
directing the loading of the last of the bags 
r°m the lighters. Jones v. The Neptune Insur- 

®uce Company (ante, vol. 1, p. 416 ; 27 Jj. T. Rep. 
A- 8. 308; L. Rep. 7 Q. B. 702) w ill be cited 
?n the other side, where “  from the loading ”  was 
beldto mean from the complete loading, but that 
"Was a policy on freight, and was distinctly limited 
as being “  from the port of loading,”  not “  at and 
r°m,”  and so had reference only to the voyage, 

?ad attached as soon as it commenced. So also 
B-reuger v. Blanc (3 Mar. Law Oas. O. S. 470; 23 
P-T. Rep. K  S. 128; L. Rep. 5 Ex. 179) which 
Is quite distinguishable in principle from the 
Present case. I t  was a contract of sale of a cargo, 
^bich was held (Martin, B., dissentients) not to be 
??tisfiedby the tender of a part of a cargo, even 
bough the quantity corresponded with the order

in the contract. That case was also discussed in 
Ireland v. Livingstone (ubi sup.) in the House of 
Lords, and doubt thrown upon it  in the judgment 
of Blackburn, J., so that the court w ill not be dis
posed to press i t  beyond its immediate application, 
and it is submitted it  has no application to the 
very different circumstances of the present case. 
They referred also to

The Bank of Ireland v. Perry, 25 L. T. Rep. N. S.
845 ; L. Rep. 7 Ex. 14.

Sir J. B. Karslake, Q.C., Butt, Q.C., and Cohen,
Q.C., for the defendant.—There are really only the 
two questions: First, whether the loss was by 
perils ofthe sea ; and, secondly, whether the plaintiff 
had an insurable interest in the cargo at the time of 
the loss.

I t  must be admitted that the plaintiff had 
prima facie a case of seaworthiness, that is to 
say, if  there had been no evidence, the defendant 
would have had to prove unseaworthiness. But 
there was evidence which rebutted the prima facie 
presumption, and the mere conjectural suggestions 
are valueless. The probability of a hole being 
knocked in the ship’s bottom by a ballast heap is 
rendered nil by the evidence that there was an 
active police force at Rangoon, which prevented 
the discharge of ballast into the river, and it was 
admitted that such discharge was, as much as 
possible, prevented ; then, the stream runs six to 
seven knots an hour, and no heap could accumu
late. Besides this negative evidence, it  was proved 
that ballast was a valuable article of sale. As to 
the anchors, the ship was anchored up and down 
stream and was th irty  fathoms from each anchor, 
and never nearer. But she was a wooden ship, and 
had not been in dry dock since March 1869, and a 
1400-toD ship came into collision with her a few 
days before—the mate said, without damaging her. 
So, as far as the evidence goes, it  is that she was 
lost without any cause. But peril of the sea means 
some cause from without. [B rett, J.—I f  the evi
dence of seaworthiness was conclusive, and she 
sank without any cause, how would it bePJ The 
onus of proof would be shifted, I t  is true that a 
ship may be Beaworthy at the commencement of 
the risk and become unseaworthy an hour after
wards ; but in such case the presumption is that 
she really was unseaworthy before, and the onus 
probandi is on the assured to show that the in
ability arose from causes subsequent. ‘ This is 
Lord Eldon’s language in Watson v. Clarke (1 Dow, 
336). To the same effect is Parker v. Potts (3 
Dow, 336), and even more strong is Douglas v. 
Scougall (4 Dow, 269), where in an insurance case 
Lord Eldon says that the honest belief of the 
owners and carpenters is no certain answer, for 
they may be mistaken in fact, and i f  a vessel sails 
and encounters a storm and is damaged, unless 
the damage done be such as can fairly be con
sidered the effects of the storm, the implied war
ranty is not complied with. [B rett, J., refers to 
Prescott v. The Union Marine Insurance Company 
(1 Wharton’s Rep. Pennsylvania, 399.)] That is 
an authority that, upon facts similar to these, it  
ought not to be left to the jury to presume 
seaworthiness or otherwise. But even assum
ing seaworthiness, there is still the onus on 
the plaintiff to show a loss by the perils of 
the sea. The case of Paterson v. Harris (5 L. T. 
Rep. N. 8. 53; 1 B. & S. 336; 1 Mar. Law 
Cas., O. 8., 124) shows that the result of ordinary 
wear and tear is not a peril of the sea. Cock-
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burn, C. J., says : “  The wear and tear of a ship, 
the decay of her sheathing, the action of worms 
on her bottom, have been properly held not to 
be included in the insurance against perils of 
the seas, as being the unavoidable consequences 
of the service to which the vessel is exposed.”  
Then it becomes a question for the ju ry  whether 
the loss in the particular case was caused by 
perils of the sea, or by the unseaworthiness of 
the ship : (see Thompson v. Hopper, 6 E. & B. 172 ; 
and 1 E. B. & E. 1038, and Fawcus v. Sarsfield, 6 
E. & B. 192.) In  the latter case Lord Campbell 
says, “  Although she was not seaworthy when she 
sailed, i t  must be taken, according to my view of 
the case, that the policy attached; but, unless 
this loss arose from perils insured against, it  can
not be cast upon the underwriters.”  I t  would 
seem that a peril insured against must be the 
efficient cause or occasion of the loss: (see Phillips 
on Insurance, s. 1131.) They cited also

Busk v. The Royal Exchange Assurance Company, 2
B. & Aid. 73 ;

Ionides v. The Universal Marine Insurance Company,
1 Mar. Law Cas., 0 . S., 353; 8 L. T . Bep. N. S.
705; 14 C. B .,N . S.,259;

Giblin v. McMullen, 21L. T. Hep. N . S. 214; L . Hep.
2 P. C. 317;

Bavidsonv. Burnand, 19 L.T.Bep. N. S. 782; L. Bep.
4 C. P. 117 ; 13 Mar. Law Cas., 0 . S., 207.

Next on the question of insurable interest. Did 
the property in the rice pass to the plaintiff P I f  
not, he had no insurable interest. A  contract of 
insurance is a contract of indemnity, and a man 
can only insure that which he has to lose. The 
plaintiff here' bought “  the cargo per Sunbeam ” 
—this means the cargo which the ship carries, not 
an amount varying as each bag is put on board, 
but when the whole is shipped : the particular ship 
was named so as to give control to the person 
making the contract; she was a ship of a specified 
tonnage. The contract here could not be carried 
out in its entirety, and the loading of a portion 
was not a performance of the contract so as to 
bind the parties: (Kreugerv. Blanc, ubi sup.) The 
contract was for unspecified rice, to be put on 
board a specified ship, so that the appropriation 
was not a mere matter of volition, some act must 
be done, and it  was not enough to mean to appro
priate. [Lord Coleridge, C.J.—I f  the purchaser 
were present at the warehouse, would not that be 
enough, on the authority of Aldridge v. Johnson 
{ubi sup.) ?] That is not this case, for the whole 
cargo was the thing bought, and the plaintiff 
never intended taking anything else. The drawing 
and accepting of the bills had no effect in passing 
the property. That was done after the loss, as 
was also the signing of the bills of lading. I t  is 
submitted that the property had not passed, 
because there was no cargo, therefore there was no 
liability. Then, if  the property had not passed, did 
the assured stand in such relation to the goods as to 
have an insurable interest in them notwithstanding. 
In  Seograve v. The Union Marine Insurance Com
pany (ubi sup.), Willes, J., says, “ The general 
rule is clear that, to constitute interest insurable 
against a peril, it  must be an interest such that the 
peril would by its proximate effect cause damago to 
the assured.”  And Phillips, Beet. 174, says : “  The 
peril or event insured against must be such that 
its happening might bring upon the insured a 
pecuniary loss.”  The case of Warder v. Horton 
(4 Bing. 529) is cited there as follows: “ Where 
goods being ordered were consigned to the agent

[C. P.

of the consignor to be delivered to the party or
dering them on payment of the price, and were 
lost in the transit, i t  was held that the party or
dering them could not recover against his under
writers for their value, on the ground that he was 
not liable for the price, and so had sustained no 
loss : ”  and sect. 178, “  A  purchaser who is liable 
for the price has an insurable interest.”  This, 
therefore, is the test, and the plaintiff here was not 
liable for the price. Again, “  I t  is an every day s 
practice to insure goods before they are bought, 
yet i f  one insures them on his own account, the 
property must pass to him before a loss happens, 
otherwise he can recover nothing under the 
policy.”  See also Parsons on Marine Insurance, 
p. 191, and the cases illustrating that the passing 
of the property is always a subject of intention:

Crowley v. Cohen, 3 B. & Ad. 478;
Sparkes v. Marshall (ubi sup.);
Brown v. Bare, 4 H .& N . 822;
The Calcutta and Burmah Steam Navigation Com

pany v. BeMattos, 10 L. T . Bep.N. S. 246 ; 33L. J* 
24, Q. B . ; 2 Mar. Law Cas., O. S., 11.

I t  is submitted that Ireland v. Livingstone {ubi 
sup.) is not at all in point in reference to this case, 
being a question between principal and agent 
and not vendor and vendee. Waitv. Baker (2 Ex. 1) 
is expressly in favour of our contention that the 
property had not passed ; Parke, B. says, in words 
which apply exactly to the circumstances of this 
case : “  I t  is clear that the original contract be
tween the parties was not for a specific chattel- 
That contract would be satisfied by the delivery ot 
any 500 quarters of corn, provided the corn 
answered the character of that which was agreed 
to be delivered.”  To the same effect are Tamvaco 
v. Lucas (1 E. & E. 581); Kreuger v. Blanc 
sup.); Vernede v. Weber (1 H. & N. 11). Aldridye 
v. Johnson (ubi sup.), which has been relied upon 
on the other side, is not really an authority to the 
extent for which it  has been cited. The ground ot 
Lord Campbell’s judgment was, that there was an 
a priori asset to the act of Knight on the part o* 
the p la in tff; but that is very different from this 
case, where the vendor had absolute discretion as 
to providing the rice until he provided the cargo, 
which was the subject-matter of the contract o 
sale. Nor does this decision appear quite consisten 
with that in Bryans v. Nix  (4M. & W. 775). 
Benjamin on Sale, 2nd edit. 269 j Blackburn on t 6 
Contract of Sale, pp. 127, 151, 152.) I t  cannot 
here be contended that as soon as each bag w® 
filled with rice, eo instanti the property in the ric 
in the bags vested in the plaintiff ; which are Lor 
Campbell’s words in Aldridges. Johnson (ubi sup-t 
There the sacks were the plaintiff’s property, a® 
were sent by him to be filled out of the bulk ot t 
barley in  Knight’s warehouse, and it  was held tb® 
when measured into the sacks the appropriatio 
was complete, no subsequent assent being nece 
sary. [B rett , J.—Suppose the insurance to be 
profits, how could the plaintiff insure on Pr0 
unless he had an interest in the goods ?] He cOU 
not, and Chope v. Reynolds (5 C. B., N. S., 64-)^ 
an authority that under a policy indorsed Pr° , 
on goods by a particular named ship, the assUI ut 
could not recover, the ship having been lost, . et 
the goods having been saved and brought by o 
vessels, and not delivered to him. This c0,se, -nri 
lows the principle in M'Swiney v. The Corpora 
of the Royal Exchange (14 Q. B. 634). Another 
is, whether a court of equity would decree, jB. 
specific performance of the contract, or woulu

A nderson v. M o rice .
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terfere oy injunction to restrain the breach of it. 
Tlie cases are all collected in Cuddee v. Butter 
(White & Tudor’s Lead. Oas. 709), and the Master 
of the Rolls in Fothergill v. Rowland (L. Rep. 17 
Rq. 132), comments on them. This is not a con
tract for the sale of a specific chattel, and could 
Dot be enforced by decree. The remedy for any 
breach would be by action at law. The plaintiff 
here would not have been entitled to have the rice 
aPpropriated to him before the cargo was complete 
and the vessel had sailed. But the rule is, that 
fhe assured must have an interest amounting to 
property absolute or qualified ; in other words 
8<ich interest as would in law or equity entitle him 
to have the property appropriated to his own use. 
A  court of equity would not have interfered here 
to prevent the sellers from parting with this rice 
to any other persons than the plaintiff, and within 
the case cited he had therefore no equitable right 
to the specific rice to give him the necessary in
terest in it. The case of Ebsworth v. Thé Alliance 
■Marine Insurance Company (ubi sup.), is in the 
Defendant’s favour in thiB view. They cited also 

StocTcdale v Dunlop, 1 M . & W . 224.
Cur. adv. vult.

. Nov. 2.—The judgment of the court (Lord Cole- 
JDdge, C.J., Brett and Denman, JJ.) was delivered 
by

B r e tt , J.—In  this case the action was brought 
to recover upon a policy of insurance signed by the 
Defendant, an indemnity in respect of a cargo of 
Ijce alleged to have been lost by perils of the sea. 
■the main defences were, that there had been no 
toss by perils of the sea, that the ship was unsea- 
"'orthy when the policy attached, and that the 
Plaintiff had no insurable interest in  the cargo at 
"he time of the loss.

The plaintiff, a merchant in London, entered 
the 2nd Feb. 1871, into a contract with 

ftorradaile, Schiller, and Co., of Calcutta and 
^ondon, for the purchase of a cargo of Rangoon 
ice per Sunbeam, at 4s. IJcZ. per cwt. The 

j,0,1 g ilt note was in  the following terms:—“ 2nd 
eb. 1871. Bought for account of Anderson and 

“ °-i of Borradaile, Schiller, and Co., the cargo of 
ew crop Rangoon price, per Sunbeam, 707 tons 
egister, No. 1254, in Veritas, at 9s. 1 \d. per cwt., 
°st and freight, expected to be March shipment, 

JR contract to be void should vessel not arrive at 
^ angoon before April 1871. Payment by sellers’ 

raft on purchasers at six months’ sight, with 
ocurnents attached.”  The Sunbeam did not 
elong either to the seller or the purchaser. 
Do Was chartered by the seller’s agents, “  to 

^°ceed to Rangoon to ship and carry a cargo 
rice to any port ia the United Kingdom 
ContirHlai: tinent.”  On the 3rd Feb. 1871, the 
Dtiff effected insurance with the defendant

di 6un<* f rom Rangoon to any port or place of 
th *n t l̂e TJnited Kingdom or Continent, by
°r b f*nbeam warranted to sail from Rangoon on
aPpea:

re the 1st April, on rice, as interest may 
r, amount of invoice to be deemed the value;r > > « i u V / u u u  VJl  IU V U 1 L /C  UU L /C  U O O U IO U  u u o  » « I U O

cl rage payable on every 500 bags. The said mer
0f 6 S r-s ,  &c.,are and shall be valued at 55001., part 
°n fi, The Sunbeam arrived in the Rangoon river
anch 6 March 1871, and anchored in the usual 
andT>rage afc the junction of the rivers Rangoon 
gQo Begu, about five miles below the town of Ran- 
8o ®de was anchored by two anchors in a 
*henf u at Peculiar wa7> much discussed in  argu- 

1 before the ju ry and afterwards before the

court. When the ship was first brought up, i t  was 
by one anchor with sixty fathoms of chain; the 
ship was therefore, then, and when she swung with 
the next tide, sixty fathoms from her anchors. 
After she had thus swung, her second anchor was 
let go; it  would at that moment have no effect; i t  
would be under the bows of the ship, which would 
be held by her anchor with the sixty fathoms 
chain. But when the ship swung at the next tide 
she was checked by this second anchor, to which 
th irty fathoms of chain were then given, which 
stopped the ship at th irty  fathoms from that 
anchor, and when she had gone th irty  fathoms 
towards the first anchor, the chain of that first 
anchor was then taken in to th irty  fathoms, so 
that the anchors were sixty fathoms apart, one 
being up and the other down the river, and the 
ship was held by her bows midway between them, 
that is to say, at th irty fathoms from each, held 
by one or the other, as the tide was on the ebb or 
flood. The draught of the ship when most loaded 
was 19ft. 6 in.; the depth of water where she lay 
was 22ft. at low water; the bottom of the river 
generally was soft mud, of some feet in depth ; the 
tide is strong in the Rangoon river. The ship dis
charged ballast and began to load rice early in 
March ; the captain was anxious to complete load
ing by the 1st April, on account of the orders to 
do so, and to secure a gratuity due to him if  he 
should do so ; the rice was brought to the ship in 
lighters, from stores near the town of Rangoon, 
and was carried on board the Sunbeam and there 
stowed by coolies. On the 30th March, the ship 
was nearly loaded—there were 8878 bags then on 
board; 1400 more bags would have completed the 
cargo, and they were in lighters alongside. The 
loading had been much accelerated during the 
latter days of loading. On the evening of the 
30th March the ship suddenly made a great deal 
of water; this, in spite of every exertion, increased 
with great rapidity, so that in the course of the 
night the ship sank at her auchors and was 
totally lost, as was also all the cargo then on 
board.

After the ship had sunk, and after ship and 
cargo were lost, and in order to enable the plain
tiff to claim on the policy, the captain signed 
bills of lading for the cargo which had been 
shipped, and the sellers drew bills of exchange for 
the price of such cargo, which ware accepted and 
met by the plaintiff. The bills of lading were 
indorsed to him. A ll this was fu lly disclosed to 
the underwriters when the claim was made.

On the tria l at Guildhall before Brett, J., in Feb. 
1873, the plaintiff gave evidence that the ship was an 
American built ship of 707 tons register; that she 
was reclassed in New York in 1869 ; that she made 
several long voyages, behaving extremely w ell; 
that she carried a cargo of coals in the summer of 
1870 from Liverpool to Point de Galle, being on 
that voyage perfectly dry and tight. She sailed 
from Point de Galle to Rangoon in ballast, light, 
and with her topsides out of the water. She sailed 
on a smooth voyage, with fine weather, hut in the 
hottest and driest months of the year. She did not 
leak at all on that voyage, neither did she leak at all 
as she lay in the Rangoon river up to the 30th 
March. The captain and mate, examined and 
cross-examined on a commission, gave evidence 
that the caulking of the topsides of the ship was 
examined in the Rangoon river Bhortly before the 
30th March, and was found to be in good order.
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The captain also gave evidence as to hearing, when 
the ship began to make water, a rush of water into 
the ship towards the stern of the ship, under the 
lazarette, in one place, and that he heard no sound 
of the coming of the water in the forward parts 
of the ship. The only evidence given by any w it
nesses on board the ship, or who were at Eangoon 
at the time, either on behalf of the plaintiff or de
fendant, was that given by the captain and mate. 
But on the tria l witnesses were called, both on 
behalf of the plaintiff and the defendant, who gave 
evidence as to the Eangoon river and the customs 
and habits therein, and who gave opinions as to 
how the loss of the ship and cargo might and 
might not have happened. I t  was suggested by 
the witnesses on behalf of the plaintiff, that the 
ship was perfectly sound, but that she might have 
sat upon one of her anchors, or have pricked her
self in passing over one of her anchors, or might 
have struck on a ballast heap formed in the river 
by an illegal practice of ships to throw stone ballast 
overboard in the river, and by so striking have 
strained herself, or have displaced her rudder 
post. The jury suggested that she might have 
taken the shelving side of the river in swing
ing, and have so been strained. Evidence was given 
on behalf of the defendant that, in the opinion of 
the witnesses who gave the evidence, none of these 
things could have happened at all, and certainly 
not without the knowledge of those on board the 
ship who had never suggested any of them. On 
behalf of the defendant it  was suggested by w it
nesses, that although the ship was perfectly tight 
and dry when she left Point de Galle, yet that the 
voyage in ballast thence to Eangoon, in the hot 
and dry weather, with her topsides out of the 
water, might have caused the caulking of her top- 
sides to become dry and leave the seams open, 
that the caulking might not have been repaired at 
Eangoon, that the quick immersion of the topsides 
by the quick loading of the later days might have 
caused the water to come through the dried-up 
seams before they could by the immersion take 
up, and that the insufficiency of the caulking of 
the seams might have been the real cause of the 
loss ; they suggested that the opening of the seams 
existed at the time when the loading of ship com
menced and the policy attached.

Upon these facts and this evidence the jury 
found a verdict for the plaintiff, leave being 
reserved to enter the verdict for the defendants, 
if  there was no evidence of a loss by perils 
insured against, or if the evidence showed that 
the ship, was not seaworthy, or if  i t  showed 
that there was no insurable interest. On a 
motion made accordingly, and for a new trial, on 
the ground that the verdict was against the weight 
of evidence, or to reduce the damages, a rule was 
granted and cause was shown.

I t  was argued on behalf of the defendant that 
the fact of the ship sinking in smooth water 
so soon after the commencement of the risk, 
raised a presumption that the ship was un- 
seaworthy when the policy attached, and that 
such presumption was not removed by specu
lative suggestions; and that, consequently, the 
jury ought to have been directed to find ac
cording to the legal presumption that the ship was 
unseaworthy. I t  was further contended that if 
the ship was seaworthy at the commencement 
of the risk, yet that there was no evidence that she 
was lost by any peril insured against, and that the

jury, therefore, ought to have been directed to find 
for the defendants that there was no loss by perils 
of the sea. I t  was further contended that there 
was no insurable interest; first, because no pro
perty passed in the rice which was lost, namely, 
the rice which was on board. The reasons given 
for this contention were, that the plaintiff bad 
bought “ the cargo”  of the Sunbeam, and that 
until the ship had finished loading, “  the cargo 
did not exist; and if it  did, yet that the cargo had 
not been weighed, and weighing was necessary in 
order to ascertain the price to be paid, and that 
the time of payment had not arrived, and that 
there was no appropriation of a cargo assented to 
by the purchaser before the loss. Another reason 
alleged against there being an insurable interest 
was, that at the time of the loss no liability to pay 
for the rice attached to the plaintiff, according to 
his contract with the sellers, and, therefore, he had 
nothing at risk, and he snffered no pecuniary loss 
by the destruction of the rice. I t  was contended that 
the damages ought to be reduced, on the ground 
that the policy was not a valued policy, and that 
the verdict included not only the invoice price of 
the rice, but 15 per cent, added to it. _

I t  was contended on behalf of the plaintiff 
that there was more evidence as to unseawortbi' 
ness than mere suggestions, that there was 
evidence of facts fit to be left to the jury 9° 
which the ju ry  might properly find that the 
ship was seaworthy. I t  was further contended, 
that i f  the ju ry  should find that the ship was 
seaworthy, they were entitled to find that sh 
was lost by a peril insured against, even though 
they could not determine what the accident wa 
which caused the ship to sink. I t  was urged tba  ̂
there was evidence of facts which supported reason
able suggestions as to the cause of the ship sink 
ing. As to the question of insurable interest, i" 
was argued that the property in the rice on boat1 • L
had passed, that i f  not, i t  was not necessary that > 
should, that it  was so appropriated to the contrac 
that the plaintiff might properly be said to b»v 
an interest in a contract applicable to that ric ’ 
and that such interest was a sufficient insnra 1 
interest in the rice to enable him to insure E 
rice. As to the amount of the verdict, it  was co 
tended that the policy was in legal effect a vaIm
policy, properly valued at the amount of the 1 
voice agreed upon between the buyer and selle • 

Dealing first with the questions raised as to se 
worthiness and loss by a peril insured against, ^  
think that where the only evidence of fact as 
either of those questions is, that the ship san 
smooth water very soon after the attaching ot 
policy, the significance of such a fact canno 
displaced by mere opinion founded on mere 0 ^  
jecture. We th ink that the true significanc ^  
such evidence is to be termed a presumption a  ̂
a shifting of the burden of proof, and that w  ̂
such a fact is the only fact in evidence, there ® ^  
no other evidence as to the condition of the ^  a 
or as to a cause of loss, i t  is evidence on 
jury ought to find, and should therefore be d,re ¡̂p 
to find, if they believe the evidence that the 
was unseaworthy at the inception of the risk- g{ 
where there is other evidence of the conditi ̂  g( 
the ship, or of a cause of the loss, then the 
the ship sinking in smooth water becomes 0 
several facts which must all be left to the l ur^airB 
from other facts, such as a large amount of r9f ĝ , 
recently done, careful surveys recently rnad ’
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cellent conduct of the ship up to a time imme
diately preceding the loss or otherwise, a ju ry  
concluded that the ship was seaworthy at the in 
ception of the risk, then the ju ry  may further find 
that the loss was occasioned by a peril insured 
against, though they are unable to ascertain or 
safely conjecture what i t  was which caused the 
®bip to sink. The immediate visible cause of the 
loss in such a case, is the foundering of the ship, 
f f  that was not the result of unseaworthiness ex
isting at the inception of the risk, i t  is difficult to 
see upon the assumption, which is, that there is 
lo  other evidence as to the loss than the fact of 
J'be foundering of the ship, how that could have 
been caused by anything but some extraordinary 
though invisible and unascertained accident of the 
seas. We do not consider that the direction of 
push, J., upheld by the Court of Common Pleas, 
in the case of The Merchants’ Trading Company (a)

(a) COURT OP COMMON PLEAS.
Nov. 25,1870.

la s  M er c h a n ts ’ T r a d in g  Co m pan y  v . T h e  U n i- 
v er bal  M a r in e  I nsurance Co m p a n y .

IH is  was an action on a policy of insurance for 20001. 
snooted by the plaintiffs upon the steam ship Golden 
fleece at and from the river Mersey and thence to 
'-•ardiff, whilst there, and thence to Alexandria, whilst 
cere, and thence home to a port in the United King- 
om, c., and the plaintiffs sought to recover for the 
otal loss of the ship. The defendants pleaded, amongst 
ther pleas, that the ship was not nnseaworthy at the 

^ornmencement of the risk, and that the loss did not arise 
r9® the perils insured against.

iRio ao*'?-on was fried at the Liverpool Summer Assizes 
'0 before Lush, J. I t  then appeared that the ship in 

Pursuance of her charter-party loaded some cargo (coals) 
■witR -^ersey,. and left that place and arrived at Cardiff 

thout anything remarkable occurring. Evidence was 
j. V'm that the ship before leaving the Mersey had been 

9r°ughly repaired. On her arrival at Cardiff she 
Capped over 2000 tons of coal for Alexandria. She left 
full ® <̂ °°*ia ou fhe morning of 10th Sept., 1869 with a 
l i t /  oarkO on board, in charge of her master and a 
tln?Usod pilot. The ship came out of dock apparently 
j> nurt and without touching the quay. As she rounded 
tl uurfh Point her master thought that the weather was 
, eatening and he consequently directed the pilot to 
is to an anchor near Barry island, where there
t a very safe anchorage. She steamed to a point be- 
WeSl?? Barry and Sully islands, and anchored there. The 
bad il6r oleared up *n afternoon; there was not any 

u weather during the day. The ship had her steam 
and*6? /7 ôr on- The pilot left her at 4.30 p.m.
Uiai a wa? fben well. A t 9.30 p.m. the master, who had 
Uior°-UP k*s mind to stay in his anchorage till the next 
con?111?! bad a report brought to him that the water was 
l0oklnJT .in somewhere about the starboard bunker. He 
c°tui *n**° bunker, and saw that the water was 
c°nh ^ *n raPidly- but could not ascertain where it was 
of j.'ug from. There was a sound inside the bunker as if  
sbij, ndlng iron. The master tried to get steam on the 
< • » «  to work her pumps. This was done for a short 
ouf ’ but the water rose so rapidly that it  put the fires 
Ufin’ut r Bated the ship over to starboard, and in 35 
ahd n 68 from lb® time the alarm was given the master 
hour bad to take to their boats, and in about half an 
« » o j 7 ffatda tbe ship went down. No collision had 
as w™ i ° r °tber violence been done to the ship, so far 
acecC  bnown to her master and crew, which would 

tin the water rushing in as it  did.
by these faots Lush, J. directed the jury as appears 
tor tv judgment of the court and they found a verdiot

In M-e,endants-He tn"-1°haelmas Term 1870, exeoution having been in 
jy. eanwhile stayed,

Caf i in /ard’ i° r the plaintiffs, moved for a rule 
shoulrt uP°n the defendants to show cause why there 
dire,,.- u°t be a new trial upon the grounds, first of mis-'urecti anew Lnai upon rue _
vbirdlv°n’ aeo9udly that the verdiot was against evidence, 
bfish t T P riae- Tbe misdirection alleged was that 

1 • had too muoh restricted the definition of the l

v. The Universal Marine Insurance Company, is in 
conflict with these propositions. I t  was suggested 
that the learned judge had directed the ju ry  that, 
even though the ship were seaworthy at the in-

perils insured against, and that he had wrongly confined 
the time of the attaching of the warranty of seaworthiness 
to the departure of the vessel from Cardiff Dooks, whereas 
the warranty would have boen satisfied if  she was 
seaworthy when in the Mersey, and he ought to have 
told the jury so. Cur. adv. vult.

Nov. 25, 1870.—The judgment of the Court (Bovill, 
C.J., Byles, J., and Brett, J.) was delivered by 
B o v il l , C.J.—

In  the case of the Merchants Trading Company against 
the Universal Marine Insurance Company. The motion 
was made in this oase by Mr. Milward for a new trial on 
three grounds, first misdireotion, seoondly verdiot 
against evidence, and thirdly on the ground of surprise. 
The last ground was disposed of in the oourse of the 
argument. On the seoond ground it did not appear to us 
there was any sufficient reason for disturbing the verdiot, 
but before finally refusing the rule on that ground we 
were desirous of consulting Mr. Justice Lush. We have 
done so, and find that he is not dissatisfied with the ver
dict, and as our opinion entirely oonours with his there 
will be no rule on the seoond ground. The first ground 
remains to be considered, namely the alleged misdirection 
of my brother Lush, which was stated to be that he had 
too much restricted the definition of the perils against 
whioh the policy insured, and that he had confined the 
time of the attaohing of the warranty of seaworthiness 
to the departure of the vessel from the Cardiff Docks. 
Upon these questions it  is material to look at the facts, 
and the points that were raised at the trial. By the 
policy the vessel was insured on a voyage from the 
Mersey to Cardiff, whilst there, and thenoe to Alexandria, 
whilst there, and then home to a port, &e. As to the 
actual voyages the vessel having according to her 
charter, taken on board a few hundred tons of coal at 
Liverpool, proceeded to Cardiff, where she shipped a 
cargo of over 2000 tons of coal for Alexandria. She left 
the Cardiff Docks on the morning of the 10th Sept. 1869 
with this full cargo on board, and on the night of the 
same day whilst riding at her anchor in Cardiff Roads 
foundered, and went to the bottom ; there was no stress 
of weather or heavy sea, there were no rocks, and nothing 
to account for her going down ; very strong, and indeed it 
was contended by the plaintiffs’ counsel at the trial) con
clusive evidence was given that her coal ports (which at 
one time it  was suggested had been left open) were closed, 
and remained closed, and there was nothing it was argued 
by the plaintiffs’ counsel to explain the cause of her loss. 
The account given by those on board was that the water 
came in rapidly in one place and in considerable 
quantities ; that there was a noise as of the crashing or 
rending of iron at or near that place, and that the vessel 
quickly filled with water and sunk. The substantial 
defence set up by the underwriters, was that the vessel 
was not seaworthy, and that the loss was occasioned by 
the inherent weakness of the vessel caused by an origin
ally weakly construction, or by the deterioration the 
result of neglect, and her consequent inability to carry 
the full cargo with which she was finally laden, and that 
she broke up from that cause alone, and not from any 
extraordinary or unusual peril. The question was dis
cussed at the trial and endeavoured to be solved by 
evidence given on both sides as to the cause of this 
sudden eruption of the water in Cardiff Roads. I t  was 
contended for the plaintiffs that the vessel was proved to 
have been thoroughly repaired, and to have been sea
worthy on leaving Birkenhead, and that the foundering 
or sinking of the vessel at Cardiff, oould therefore only 
have resulted from some inexplicable and extraordinary 
accident which must therefore be the cause of the 
foundering which was a peril insured against. I t  was 
contended for the defendants that no extraordinary perils 
were proved, and that the fact of this vessel having sunk 
without any apparent or adequate cause almost imme
diately after her full cargo was on board, was the 
strongest evidence of her not having been fit to encounter 
the ordinary perils of the voyage ; that under the circum
stances which were proved nothing whatever having been 
shewn to account for the vessel sinking whilst riding at 
anchor in Bmooth water, and bo soon after Bhe left Cardiff,
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ception of the risk, yet she might have foundered 
through wear and tear caused by no extraordinary 
action of the sea, and if so, i t  was not a loss by a 
peril insured against. I t  is true that a foundering

the natural presumption would arise that the vessel was 
not seaworthy, and that the loss had arisen from that 
cause. The warranty or condition of seaworthiness was 
explained by the learned judge to the jury as follows, 
namely “ that the assured undertakers in a voyage policy 
that the vessel shall start upon the voyage in all respects 
fit to encounter the ordinary perils incident to such a 
voyage,” and he told them that if the vessel did not start 
upon the voyage in that condition, then the policy did 
not attach at all, and the underwriters were free from 
responsibility, and that on the other hand if  the ship 
was seaworthy, then the only question was whether the 
loss happened in consequence of the perils insured 
against. He further explained to the jury that the terms 
“ perils of the sea” denoted all marine casualties 
resulting from the violent action of the elements of 
the wind and waters, lightning, tempest, stranding, 
striking on a rock, and so on—all casualties of that 
description as distinguished from the silent natural 
gradual action of the elements upon the vessel itself, 
though the latter properly belonged to wear and tear, 
and that what the underwriters insured were casualties 
that might happen, not consequences which must 
happen, casualties which might occur and were incident 
to navigation arising from the violent action of the 
elements upon the ship. The learned judge proceeded 
to say “ that in the peculiar circumstances of this case 
the voyage having scarcely commenced, the vessel being 
in still water at the time when this casualty happened, this 
case was distinguishable from the class of cases in its 
circumstances, and those two questions apparently differ- 
rent in form appeared to him to become merged in the 
one practical question which was this, Was the leak, the 
extraordinary leak which occurred while the vessel was 
lying at anchor attributable to injury and violence from 
without or weakness within.” The learned judge further 
told the jury that the evidence shut them up to that 
alternative one, or the other, and that if they found it 
could not be attributed to perils of the sea, that is the 
violent action of the elements from without, or any other 
casualty involved in perils of the sea, then that he did 
not see but that it  was for the jury to judge what other 
conclusion they could come to than that it  must be due 
to an inherent infirmity in the ship itself. After calling 
the attention of the jury to the details of the evidence, the 
learned judge proceeded to address the jury as follows : 
“ That is the whole account of what happened. Do you 
see in that any evidence at all of what I  have described 
to you as perils of the sea, any violent action of the 
elements in stranding, collision, or anything of that kind, 
which would account for the vessel going down. I f  you 
do, then the loss is not by the perils of the sea; if there 
was no peril aB I  have said the silent natural action of the 
water on a floating body is not a peril of the sea, but it  is 
wear and tear. According to the description given here 
the ship waB unable to maintain herself afloat in still 
water lying quietly at anchor. I f  so there is an end of 
the case. I t  was no peril of the sea at all as I  have said. 
That being so, and there being nothing at all to account 
for that mystery, what is the conclusion P That she must 
have been in such a condition when she left the dock as 
she could not encounter the ordinary perils of the voyage, 
she could not stand in still water at anchor.” After some 
further observations the learned judge concluded as 
follows : “ As I  have said the two questions are so mixed 
up together that if it was not a peril of the sea there is an 
end of it  in that way. I f  not, this occurring so soon after 
she left the dock the inference seems irresistible that she 
must have been in a very infirm state, although not known 
to the parties when she left the dock, to have been the 
subject of suoh a catastrophe within twelve hours after 
she sailed.” As to the first alleged misdirection the 
question at the trial was whether the vessel sank 
through unseaworthiness or from some extraordinary and 
unaccountable accident, and the learned judge compen
diously expressed this contention in the question which he 
left to the jury of whether the leak was attributable to 
injury and violence from without or to weakness within. 
I t  is quite true that the perils mentioned by the learned 
judge do not include all the risks and perils covered by

from such wear and tear would not be a loss by 
a peril insured against, but it  seems equally true 
that if  a ship cannot pass through an insured voy
age without foundering from the effects of wear 
and tear occurring without extraordinary action 
of sea or wind, such ship was unseaworthy at the 
inception of the risk ; she was then incapable o 
sustaining the ordinary casualties of an̂  ordinary 
voyage. MTe do not understand that either the 
learned judge or the court in banco treated the 
question of wear and tear as different from or inde 
pendent of the question of whether the ship was 
seaworthy or not, but that the judge was reiterat
ing in another form the alternative question which 
he had before stated was present in that case, 
namely, whether the ship founded by reason o 
unseaworthiness or of a peril of the sea. I  ® 
statement of the proposition as to loss from wea 
and tear, or by reason of a peril insured again? , 
contained in Thompson v. Hopper (6 E. & B. 17** 
1 E. B. & E. 1038), is in our view entirely consistent 
with what we have enunciated, and the proposi
tion is not inconsistent with the proposition quote 
in argument from Fawcus v. Sarsfield (6 E. & 
192). I t  becomes necessary, therefore, to consider 
what was the evidence in the present case.

I t  is truly stated on behalf of the defendants t a 
the greater part of it on both sides consisted o 
opinions founded on conjectured facts. And in 
judgment some of those alleged facts could n o t  na 
existed, and of others there was no such eviden 
as would entitle a ju ry to found a verdict on t  e

the policy, but from the nature of the question that was 
raised in this case which was as to the cause o ^
sudden rushing of the water into the vessel wheth ^
was the inherent weakness of the vessel in conseque 
of original defects and construction, or neglected ’ 
or some unaccountable accident resulting in founder . 0 
and with reference to the evidence the attention o 
jury was in our opinion properly called to such 01 -r 
perils as were material to the point raised tor 
consideration. As to the second alleged m|J84irf 0e no 
In  some parts of the summing up the learned lucig 
doubt referred to the condition of the vessel when s 
the Cardiff Docks, but at the commencement, when 
was stating the proposition of law, he toldthe i 
that the undertaking of the assured that the -0J. 
should start on her voyage in all respects fit to eI*c<? tb® 
the ordinary perils incident to the voyage went ^ad 
whole voyage, and further no point or distinotio 
been made, nor any evidence given to show that 1 
was seaworthy on leaving the Mersey, she couiu j 
become otherwise so far as her structure was cone jjef 
between the time of her so leaving the Mersey, aD g0a* 
starting from Cardiff, or conversely if she was a fly 
worthy when she left Cardiff, that Bhe was not ha?0 
unseaworthy when she left Birkenhead. I t  seems ^*0  
been considered at the trial that so far as her sfcr. ^er 
was concerned there was no material difference 
state at Cardiff, from what it had been at Birkcn ^  
In  this case the fact of her sinking in smooth 
calm weather so immediately after leaving Cardiff to 
was properly treated as strong evidence of ina!?u c0 of 
carry her full cargo from Cardiff, which was evl<,0iftpc®8 
unseaworthiness at Cardiff, and under the ;des°*
and according to the sole discussion raised on bot°  ® oftb' 
the trial it  was equally strong evidence of un8e.^attb0 
iness at Birkenhead. I t  therefore appears to us w  tj0gmess at JtsirKenneaa. u> xnereiure appeals uv part*00 
real and substantial questions raised between the I tb® 
were left, and properly left, to the jury, and t ^o®0 
direction of the learned judge having regard w ^0
questions are correct, and we think there . of 
sufficient reasons for granting a new trial on ei aud 
the grounds suggested on the motion for the r » ĵjat 
therefore no rule will be granted. I  should menv ^ 0XJt, 
my brother By les did not hear the whole of the aF" f0ii
but as far as he heard it  he concurs in the cone_,-gp,
which we have arrived. Rule refused, i
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supposed existence in fact. From the position of 
the anchors, the depth of water, the nature of the 
divers’s bottom, and the draught of the ship, we are 
strongly of opinion that the ship could not have 
Passed over either of her anchors, and, therefore, 
could not either have sat upon her anchor or 
pricked herself with her anchor. Neither do we 
think i t  possible that the ship could have twisted 
her anchor chains so as to bring her anchors 
together, or have lain fixed across a strong tide, so 
us to have strained herself as suggested, without 
her position in either respect being remarked by 
auy officer or man on board. We th ink that such 
suggestions were unworthy of the name of evi
dence. We do not think that the existence of 
ballast heaps could be properly relied on by the 
Jury, i f  i t  were necessary in order to support their 
^erdict to rely upon the existence of such heaps 
being affirmatively proved. I f  there were no 
°ther evidence in the case but the opinions and 
conjectures of the skilled or experienced witnesses, 
and the fact of the sinking of the ship at anchor in 
smooth water so soon after the inception of the 
risk, we should be of opinion that the ju ry  were 
bound to find that the Bhip was unseaworthy. But 
there was in  this caBe evidence of large repairs 
done to the ship at no distant period from the loss, 
there was strong evidence of good behaviour of the 
ship on voyages immediately preceding the insured 
v°yage, and indeed on the one of which the insured 
v°yage might be said to be a continuance, there 
" ’as evidence of inspection by the captain of the 
caulking of the ship whilst at Rangoon, and there 
'"’as evidence as to the suddenness and localisation 
of a leak.

We are of opinion that such evidence brought 
be ease within the rule before enunciated, and 

. hich obliged the judge who tried the cause to 
cave the questions as to seaworthiness and loss by 
Peril insured against to the jury. I f  the judge 
ho tried the cause had had to find the verdict, 
hd had been at liberty to conjecture, i t  is right to 

■ay that he would have acted upon the theory, as 
^ -c most probable, of the seams of the top sides 

aving been generally opened on the voyage from 
^°m t de Galle, and would have found that the ship 
, a® unseaworthy at the inception of the risk, but 
j., of opinion, and in that we agree with him, 

at there was evidence which made it  not un
reasonable in the ju ry  to find for the plaintiff, and 

be is, therefore, not authorised to act upon his 
sli D °P*n'on as against their finding, and that we 
sh° i n° t be justified in deciding that the verdict 
evV) be set aside as being against the weight of 
^ fence . We are all of opinion that the verdict 

the ju ry  upon those issues must stand.
Wh fu ° question of insurable interest, it  is th is :
Ui,,G -er’ under the circumstances, the plaintiff at 
inf6 l̂tne the loss of the ship had a sufficient 
ric<6rest'.’ ’ududing a sufficient risk of loss, in the 
bin! ^b'cb was on board the Sunbeam, to enable 
°f it r?c°ver for the loss of i t  under an insurance 
t0 , , as rice. The question is obviously confined 
tfie “ e rice which was on board the ship, that being 

only rice which was lost or damaged.
]a(ji °w> we agree that the granting of the b ill of 
it ba<i  no effect in passing the property, because
W6 as granted after the loss of the ship and cargo. 
drar,af?ree that the acceptance and payment of the 
pf0 s tor the price were of no effect to pass the 
rn j e r t y  for the same reason, because done and 

® after the loss of the cargo. We agree that
II. , N. S.

there was no binding appropriation to the contract 
of the rice on board the barges, because we think 
that any barge load might at any time before i t  
was delivered into the control of the ship, have 
been withdrawn and replaced. I t  seems to us that 
the purchaser would not have been bound to accept 
the rice which was on board if the ship had arrived 
at her proposed destination with only so much of 
a fu ll cargo as was on board, because we agree with 
the view of the defendants’ counsel, that by the 
terms of the contract of purchase and sale, the 
plaintiff purchased, and therefore undertook to 
accept, “ the cargo per Sunbeam,” and was entitled 
to reject a part cargo i f  offered to him. We think 
that, inasmuch as the plaintiff would not, i f  the 
ship had sailed and arrived with what was on board 
of her when she sank, have been obliged to accept 
what was on board, the plaintiff was not bound to 
pay for the rice which was on board and lost when 
the ship sank. But from the fact of the ship being 
designated in the contract, and thereby agreed by 
both buyer and seller to be the recipient of the rice 
to be appropriated to the contract, we are of 
opinion that thero was such an appropriation of 
the rice on board to the contract as to prevent the 
seller from withdrawing the rice without the con
sent of the buyer. We th ink .that the executory 
contract as to any rice had become, as to the rice 
which was on board, a contract attaching to that 
specific rice. We agree that that does not deter
mine the question whether the property in that 
rice had passed to the purchaser. Although the 
plaintiff could not have been forced, i f  the ship 
had sailed and arrived with only so much of a fu ll 
cargo on board as was shipped and lost, to have ac
cepted so much as was on board, yet wo are of 
opinion that he would have had the legal option 
of requring actual delivery of it. The sellers 
could not have withdrawn what was on board 
without breaking their contract with the plain
tiff. They could not, i f  the ship had arrived, have 
defended an action for non-delivery on demand, by 
saying that they were not bound to deliver what 
had arrived an board the Sunbeam, because their 
agents had not shipped, or had been prevented 
from shipping, an entirely fu ll cargo. The pur
chasers might have elected to treat what was on 
board as a cargo, and have insisted upon its actual 
delivery.

I t  seems to us, therefore, that the final ques
tion is, whether upon such a state of facts, 
rights, and liabilities, the defendants (the under
writers) can allege, by way of defence, that the 
plaintiff (the assured) had not, after the loss, the 
same option as he had before it; and whether that 
was not the option of saying that the delivery on 
board the designated and agreed ship was a deli
very to h im ; that he elected to treat the quantity 
on board as a cargo; that consequently he elected 
to say that the cargo was at his r is k ; and that 
the property in i t  bad passed to him directly it  
was on board. The solution of this question seems 
to us to depend upon a careful consideration of 
what it was which gave the option of rejection to 
the plaintiff. Was theie anything to give him 
such an option, other than the fact of the cargo 
not being a full cargo P In  other words, if there 
had been a fu ll cargo on board would there have 
been any such option P We th ink not. By the 
contract the cargo purchased by the plaintiff was 
to be shipped by the vendors on board a particular 
designated ship. I t  is true that the ship was to

2 F
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be taken up, and the freight in the first place paid, 
by the vendors. Bat the freight was specifically 
included in the price to be paid by the purchaser. 
He was, in the end, to pay the estimated cost of 
the hire of the ship. He agreed that the cargo 
should be shipped on board that particular ship, 
and the payment, so far as an acceptance is pay
ment, was to be made, perhaps, before the arrival 
of the ship at its destination. A t all events the 
time of such payment was independent of the time 
of the arrival of the ship and the delivery of 
the cargo. Although the price to be paid for the 
cargo specifically includes the freight, i t  does not 
include the insurance. The safer proposition, 
under such circumstances, is to say that the ques
tion as to which of the two parties was to insure, 
depends upon the question of construction, whether 
the contract in its other stipulations discloses an 
intention that the cargo should, on the voyage be 
the cargo of or at the risk of the vendor or the 
purchaser. I t  may, however, not be wrong to 
observe that the plaintiff, the purchaser, before any 
dispute as to the interpretation of the contract 
arose, insured the rice per Sunbeam on the 
day after the making of the contract of pur
chase and sale, and that the seller never in
sured it. Considering that the cargo was to be 
put on board a ship so designated by the purchaser 
in  the contract, that the cargo could not, in accord
ance with the contract, be put on board any other 
ship, and that the conditional payment by accept
ance was to he made independently of the time of 
the ship’s arrival, although the ultimate price was 
to be ascertained by weighing the cargo, we are 
of opinion that, in  the case of a fu ll cargo having 
been shipped, the property in such a cargo would, 
by the manifest intention of the parties, have at 
once, upon the loading, passed to the purchaser, 
subject to the vendor’s right to stop in transitu in 
case of the purchaser’s insolvency, and to his right 
to resume dominion in the case of non-acceptance of 
the draft on presentation, or to his right to w ith
hold actual delivery of the cargo until such accept- 
ance.

The stipulations of the contract which enabled 
the vendors to take the b ill of lading in their 
own name, and send i t  forward with the draft, 
and the fact that the price was to be finally 
determined by ascertaining the weight of the 
cargo, are prima, facie evidence of an interest re
maining in them, but they are not conclusive 
(Seagrave v. The Union Marine Insurance Company, 
L. Rep. 1 O.P. 305, at p. 319), and the other stipu
lations to which we have referred seem to us to 
show that the property in the cargo was, never
theless, intended to pass on the loading of i t  on 
board the designated ship, and that the stipula
tions as to time and mode of payment were only 
for thepurpose of measuring the price,and securing 
its  payment: (see per Cockburn, O.J., in Castle v. 
Playford, in error, L. Rep. 7 Ex. 99.) The option, 
therefore, which the plaintiff would have had of 
rejecting, if  i t  had arrived, the present cargo, arose 
solely from the shipment not being a fu ll cargo. 
He might, on that ground, have treated himself 
as not bound by the contract to accept or pay for 
the rice which was on board; but if  he did not ex
ercise such option, then all the terms of the con
tract were as applicable to the lesser as they could 
have been to the greater cargo ; then the property 
in  the lesser cargo would have passed to him from 
the loading, as much as would have the property

in the larger cargo. This view may be thus 
tested. Suppose a lesser cargo shipped and 
despatched, and drafts representing i t  sent for
ward with notice that the cargo was not a faU 
cargo, and suppose that, thereupon, the plaintiff 
had accepted the drafts, or otherwise notified his 
intention to consider the contract binding on the 
lesser cargo, and that after such notification the 
ship had been lost, is i t  not clear that the effect or 
the contract would have been the same as if  a full 
cargo had been shipped and sent forward,and H ath  
a full cargo would have been at the plaintiff s risk 
on the voyage, the lesser cargo at the time of the 
suggested loss would have equally been at his 
risk? Unless, therefore, the plaintiff chose to 
disclaim the contract on the ground of there being 
a short shipment, the contract would have had the 
same application to a short as to a complete ship
ment, or, in other words, the property and risk in 
the short shipment would have passed to the 
plaintiff in just the same manner and to the same 
extent as in a fu ll shipment.

Tne question, then, is whether the existence 
of such an option as we hold the plaintiff to 
have had, and of such only, prevents the 
plaintiff, i f  he declines after the loss to exer
cise the option, from insisting successfully as 
against the defendants, his insurers, that he baa 
an insurable interest in the rice to its fu ll v&lue'
W e are of opinion th a t i t  does not.

In  Sparhes v. Marshall (2 Bing. N. C. 761), tb 
plaintiff, the assured, had agreed to purchase oats 
to be shipped for Portsmouth. Oats were shippea 
for Southampton by the seller, and offered to the 
plaintiff. He might have refused, that is to say, 
he had the option of refusing the oats so shipP6® 
and so offered; but the vendor could not, i t  wa 
held, after having appropriated the oats shippo“  
for Portsmouth to the plaintff’s contract, withdraw 
such appropriation without the plaintiff’s c°bse? ’ 
on the ground that the oats were shipped 
Southampton. The plaintiff insisted, until at 
the loss of the ship was suspected, and as i t  woo 
seem had in fact occurred, on his r igh t to a de 
very at Southampton, bat eventually waived tn 
objection, and insisted as against the defendant 
his underwriters, that the property in  the carg 
shipped for Portsmouth, and appropriated to W 
by the vendors, was at his option in him. t "  
contention was held to be a valid one: ‘ I t
held,”  says Phillips, “ that the underw riters cou
not object his want of interest because the oats » 
not been shipped to the place designated, for 
had a rightto  accept them, and waive any object, 
on that, a cc o u n t(P h illip s  on Insurance, voi.

We, therefore, hold that the plaintiff 
n the present case, an insurable interest, to 
’ull value, in the rice on board the Sunbeam w 
she was,lost, on the ground that the property^ 
such rice had vested in him before the loss- 
shink that the plaintiff had an option, whl0B ic0, 
sted at the time of the loss, of rejecting tbe u 
m the ground that a fu ll cargo had not .g 
shipped ; but we are of opinion tbat the P*® jj0e 
was entitled, as against the defendants, to 0u« 
to exercise that option, and to insist that t 
tract of purchase and sale was fulfilled y 
loading, on behalf of the vendors, on bo*r“  tbe 
Sunbeam, of the rice which was on board wbe
ship foundered, and that, consequently, tne ^
perty in such rice was in him, the plain tin,
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time of the loss. We are farther of opinion that, 
even i f  the property in the rice did not legally 
pass to the plaintiff, yet he had an insurable interest 
111 it, because he had an existing contract w ith re
gard to it  from the time of its being loaded on 
board, by virtue of which he had an expectancy of 
benefit and advantage arising out of or depending 
°n the safe arrival of the rice.

As to the suggested reduction of damage, we 
are of opinion that the policy was a valued policy, 
the valuation being the amount of the proper 
invoice, according to the contract between the 
Plaintiff and his vendors. That amount, according 
to the course of dealing between the plaintiff and 
bis vendors, included the disputed 15 per cent.

On the whole, therefore we are of opinion that 
the plaintiff was entitled to succeed, that the 
verdict was rightly entered, and that the rule 
should be discharged.

Rule discharged.
Attorneys for the plaintiff, Parker, Watney, and 

bo.; for the defendants, Hollams, Son, and Coward.

E X C H E Q U E R  C H A M B E R .
error prom the court op common pleas. 

Reported by E th k iiin g to s  Sm it h , Esq., Barriater-at-L&w.

June 18 and 19, and Nov. 30,1874.
J ackson v . T he U nion M ar in e  I nsurance 

C ompany (L im ite d ).
^hipping — Marine insurance — Insurance on 

chartered freight—-Right of charterer to abandon 
charter where vessel delayed on voyage to port of 
loading—Total loss of freight by perils insured 
against.

An insurance was effected on 9th Dec. 1871, by the 
plaintiff “ on chartered freight at and from 
Liverpool to Newport in tow, while there and 
nence to San Francisco.” lie  had previously on 
¿nd Nov. 1871, entered into a charter-party by 

which the ship was to proceed with all convenient 
speed from Liverpool to Newport and there load 
a cafgo of iron rails for San Francisco, the usual 
perils excepted. The ship left Liverpool on 2nd Jan. 
°nt got on the rocks before reaching Newport. 
~he was not got off till 12th April, when she was 
aken back to Liverpool and sold. On 15th Feb. 
he charterer threw up the charter and hired 

another ship to carry the rails, and notice of 
abandonment of the policy was duly given to the 
yendanis. The plaintiff sued for the total loss 

° f  the chartered freight. The jury found that the 
elay in getting the ship off and in repairing her 

Was necessarily so great as to make it unreason- 
ble for the charterers to supply the agreed cargo 

the end of that time, and was so great as to 
yyt an end, in a commercial sense, to the com- 

ercial speculation entered upon by the shipowner 
Dein/  the charterers.

j  hy Bramwell, II.. Blackburn, Mellor, and 
^  ’ and Amphlett, B., diss. Cleasby, B., 

pjhrming the majority of the Court of Common 
c ?as)> that there was an implied, condition pre- 
ar ent in the charter-party that the vessel should 
timVe a  ̂^16 Por  ̂° f  loading within a reasonable 

e> and that on failure of this the contract was 
#eldanrend’ and charterers were discharged, 

fru f ur ĥcr, that the adventure having been 
e‘rated by the perils of the seas, there was a

total loss of chartered freight within the meaning 
of the policy, for which the plaintiff was entitled 
to recover.

I n this case there were originally two actions upon 
two policies of insurances, one on the ship Spirit of 
the Dawn, the other on chartered freight, valued at
29001., to be earned by that vessel on a voyage 
from Newport to San Francisco. Both actions 
were tried together before Brett, J., at the Liver
pool Summer Assizes 1872, when i t  appeared from 
the evidence that the plaintiff had, on 9 th Dec.
1871, effected an insurance “  on chartered freight 
valued at 29001., at and from Liverpool to Newport 
in tow, whilst there and thence to San Francisco,”  
and by the charter-party i t  was stated that the 
ship shall with all convenient speed proceed direct 
to Newport, and there load a cargo of iron rails 
for San Francisco, “  all and every the dangers and 
accidents of the seas excepted. On the 2nd Jan.
1872, the ship left Liverpool, but before reaching 
Newport got upon the rocks in  Carnarvon Bay, 
and was so much damaged that the charterers on 
15th Feb. gave notice of abandonment of the 
charter, and hired another ship in which to forward 
their goods. The Spirit of the Dawn was with 
difficulty got back to Liverpool on the 12th April, 
when, upon survey, the cost of necessary repairs 
was estimated at 36501.

Notice of abandonment was duly given under 
both policies but not accepted.

The questions left to the ju ry  were first, whether 
there was a constructive total loss of the ship; 
secondly, whether the time necessary for getting 
the ship off and repairing her so as to be a cargo
carrying ship was so long as to make i t  unreason
able for the charterers to supply the agreed cargo 
at the end of such time; thirdly, whether such 
time was so long as to put an end in a com
mercial sense to the speculation entered upon 
by the shipowners and the charterers. The jury 
answered all these questions in the affirmative, and 
the learned judge directed a verdict to be entered 
for the defendants, reserving leave to the plaintiff 
to move to enter the verdict for him on either or 
both of the policies. Upon the argument of the 
rule which was accordingly obtained, an agreement 
was come to in respect of the policy on the ship, 
but with regard to the policy on the chartered 
freight the court below was divided, Keating and 
Brett, JJ., holding that the charterers were ab
solved from loading the vessel, and that the ship
owner therefore might recover for the loss of 
freight, Bovill, C.J., holding on the other hand, 
that the charterers, were not entitled to throw up 
the charter, and that consequently the plaintiff 
could not recover against the underwriters, (a)

(a) The judgments of Brett, .T. (in which Keating, J., 
concurred), and of Bovil, C. J., were as follows :

B r e t t ,  .J.—Two actions were brought on two policies 
of insurance effected by the plaintiff with the defendants, 
the first being on the ship Spirit of the Dawn, of which 
the plaintiff was owner, and the second on chartered 
freight to be earned by the same ship.

A t the trial before me at the summer assizes held at 
Liverpool in 1872, on which occasion both actions were 
tried together, it  was proved the plaintiff, on the 
22nd Nov. 1871, entered into a charter-party with Messrs. 
Bathbone and Co., by which the ship Spirit of the Dawn 
was to proceed with all convenient speed from Liverpool 
to Newport, and there ship a cargo of iron rails (railways 
iron)) for San Francisco, ordinary perils exoepted, and 
the freight payable on right delivery of the cargo, &o.

On the 9fch £>ec. 1891, the plaintiff, through his agents, 
effected with the defendants the freight policy sued on,
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Upon the judgment of the majority of the court 
below the defendants brought error, which was now 
argued before Bramwell, B., Blackburn, Mellor, 
and Lush, JJ., Cleasby and Amphlett, BB.

being “ on chartered freight valued at ¿£2900, at and 
from Liverpool to Newport in tow, while there, and 
thence to San Francisco, &c.” On the 12th Dee. 1871, 
the polioy on ship was effected for the same voyage on 
thirty-four 64ths of ship, valued at ¿£8000. After some 
complaints from the charterers as to delay, the ship 
sailed in tow from Liverpool on 2nd Jan. 1872, On 
the 4th Jan. 1872, the ship, which was an iron ship, 
before arriving at Newport took the rocks in Carnarvon 
Bay. By authority of the plaintiff'and the defendants, 
Captain Chisholm, of the Salvage Association, proceeded 
to endeavour to extricate and save the ship. She got 
into a place of comparative safety on ’the rocks on the 
18th Feb. 1872, and was got off the rocks and into Holy, 
head between the 21st and 24th March, and was by 
consent of the plaintiff and defendants taken back to 
Liverpool, still in charge of the Salvage Association, on 
the 12th April 1872. The salvage charges for rescuing 
the ship and bringing her to Liverpool were ¿£4208. 
Upon survey, the estimated cost of repairs was ¿£3650. 
Due notice of abandonment was given on both policies, 
but not accepted. The ship was thereupon sold to a Mr. 
Wilson, who proceeded to repair her. The ship was still 
under repair at the time of the trial, which was on the 
16thAug. 1872. „  , ,  _

On the 16th Feb. 1872, Messrs. Rathbone and Co., 
chartered, without the consent of the plaintiff, another 
ship, by whioh they forwarded the rails to San FraneiBco. 
The rails were wanted there for the construction of a 
railway.

Upon this evidence, and some other as to the value of 
the ship when repaired, I  left it  to the jury to say 
first, whether there was a constructive total loss of the 
ship; secondly, whether the time necessary for getting 
the ship off and repairing her so as to be a cargo-carry
ing ship was so long as to make it  unreasonable for the 
charterers to supply the agreed cargo at the end of such 
time ; thirdly, whether such time was so long as to put 
an end, in a commercial sense, to the commercial specu
lation entered upon by the shipowner and the charterers. 
The jury answered all these questions in the affirmative. 
I ,  upon the view that there was no evidence, according 
to the figureB, of a constructive total loss of ship, and 
no evidence of a loss of freight by the perils insured 
against, because the shipowner had a right to repair his 
ship, however long it  might take, and insist after its 
repair on the delivery of the agreed imperishable cargo 
so as to enable him to earn the chartered freight, 
directed the verdict to be entered for the defendants, 
reserving leave for the plaintiff to move to enter a verdict 
on either or both of the policies. , .

M r. Butt moved accordingly, and obtained a rule msi 
in Miohaeimas Term 1872 ; it  being agreed that, upon 
showing cause against such rule, the defendants should 
be at liberty to argue, as against the application to enter 
the verdict for the plaintiff, that the findings of the jury 
on all or any of the questions left to them were against 
the weight of evidence. This rule was argued before us 
in Hilary Term of the present year.

I t  was determined in the course of the argument that 
the verdict as to the total loss of the ship was unsatis
factory ; and, by the agreement of the counsel, that part 
of the case is to be referred as an average loss.

In  the action on the policy on freight, it  was argued 
for the defendants that, unless there was a total loss of 
ship, either actual or constructive, there could be no loss 
of freight by perils of the sea; that the plaintiff, the 
shipowner, in the case of damage to the ship, however 
great, where such damage was not caused by any default 
of his own, had a legal right under such a charter-party 
as the present, to repair his ship with reasonable dili
gence, and to tender her when repaired, however long a 
oeriod of time such repairs might take, to the charterer, 
and to insist on the loading of the agreed cargo, if the 
cargo was of such a nature as to be able to be carried at 
the end of such period of the agreed voyage so as to 
earn freight. I f  the shipowner, it  was argued, is in such 
circumstances prevented from earning freight by the 
refusal of the charterer to supply cargo, his loss must be 
recovered by action against the charterer; it  is a loss

Benjamin, Q.C., 0. Bussell, Q.C., and Aspland 
for the defendants below.—-Can there be a total loss 
when both cargo and ship remain in specie, and 
the perils of the sea only interpose so as to cause

caused by the illegal refusal of the charterer to supply 
cargo, and not by perils insured against. I t  was further 
argued that none of the findings of the jury displaced 
this position, and that the findings of the jury were 
against the weight of the evidence.

For the plaintiff it  was urged that the findings of the 
jury were justifiable, and that on either or both of them 
the shipowner ceased to have the power to enforcehis 
rights under the charter-party to earn fre ight; that, 
assuming either or both of the findings to be true, 
although the ship was not a total loss, the charterer, 
who had not as yet received any benefit from the charter- 
party, could not be obliged to supply any oargo ; that the 
power of earning the chartered freight, which was the 
freight insured, was consequently lost to the plaintm 
immediately on the happening of the damage to tn 
ship, such damage being to the extent found by t 
jury; that such damage was caused by, and therefore 
the loss was the immediate result of, a peril insured

'ainsx. . r
The first point raised by these arguments is, whetnei 

the findings are so far against the weight of the evidenc 
as to call upon the Court to set them aside. I f  it bau 
been within my province I  would at the trial have giY® 
answers to both questions different from the answers re
turned by the jury. But the amount of freight on wbio 
shipowners will undertake charters depends very mac 
upon the time at which such charters are negotiated an 
at the time then calculated for their fulfilment. Freight 
rise and fall according to the variations of the freigb 
market; and so, on the other hand, the expediency 
otherwise of the export of iron or iron rails depends upo 
the iron market and its fluctuations at different time • 
Taking these views into consideration, and paying 00 , 
siderable deference to the finding of a mercantile spec* 
jury with regard to them, I  am not prepared to say tn 
the findings are wrong. They must therefore be treat 
as correct and binding. . „g

The question, then, is whether, assuming the hnawz 
to be correct, there was a loss of freight by perils or 
sea. That question divides itself into two—first, diu “ 
injury to the ship, caused, as it  undoubtedly was, by » 
peril, make it  impossible for the shipowner to earn 
chartered freight ? Secondly, if it  did, did such imp0® 
bility, so caused, amount to a loss by perils of the , 
within the meaning of a freight policy on char t®,  
freight? The first question depends upon w.” a.« ftDj  
the rights, under the circumstances, of the plaintiff ® 
the charterers under the charter-party, the second av 
the rights of the plaintiffs and the defendants under 
policy. . .,-ry

As to the first, the question is whether, upon an m  
happening to a chartered ship in the voyage prelim’”  d) 
to that on which the chartered freight is to be ei”  „ (j. 
happening before the charterer has received 
vantage from the contract, where an injury is ca” 86“ ed 
a peril excepted in the charter-party, where it  is 
without default of the shipowner, where he has “ 'vljace 
wanting in due diligence to arrive at the appointed P 
of loading, but where the injury is so great as TA be  
vent the arrival of the ship or of her presentment t o , 0 
charterer in a state fit to carry cargo within a re»B°*‘ ot 
time, having regard to the business of the charters > gf 
within any time which could have been at t h e * ^0
making the contract in the contemplation of wtn{.Lble 
charterer or shipowner as a time in any way aPp‘ .Lth® 
to the commercial speculation of either of them ¡„ 
question is, whether the contract is not at 
the sense that neither party to it  can enforce any o ^  
tion under it  against the other. In  other terms t  i;tl: 
be stated to be, whether in such a contract there o0 
an implied stipulation that the shipowner canno, ^¡p, 
the happening of Buoh extensive injury to'the> w
though without default of his, compel the chararter0r’ 
supply at so remote a date, a cargo, and that the cD 0te •  
conversely, cannot compel the shipowner at so' r o0j>- 
date to tender his ship—the reason being that ejtbeI  
tract is not applicable, and could not in the mum ¿¡me 
party have been considered os applicable, at the ^ip- 
making it, to the earning of profit either by tD
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delay in carrying out the contract ? The freight 
Was not lost here, because the plaintiff might have 
enforced the earning of it. I t  is admitted that 
there was no condition precedent in  this charter-

party, for no time was specified within which the 
ship was to arrive. [B lackburn , J.—Is i t  your pro
position that so long as the delay is caused by the 
excepted perils the charterer must keep his goods,

owner or the charterer by reason of the transport of goods 
at so remote a period under mercantile contingencies and 
on mercantile considerations which must be absolutely 
different from and unconnected with any consideration 
hen between them. There being no stipulation that the 

snip should be at Newport at any fixed date, the stipula
tion being only that she should proceed there with all 
convenient speed, there is no condition precedent that 
she should be there at any given time : (Hadley v. Clarke, 
nnS.' E , 259.) The cases of Clipsham v. Vertue (5Q. B. 
7f5/» Hurst v. Usborne (18 C. B. 141), and Jones v. 
^*o£me(L. Rep-2 Ex. 335), seem to me authorities for say- 

that there is no condition precedent, though there is a 
^ t r a c t  that the ship shall arrive or be fit to be tendered 

ithm a reasonable time in regard to the charterer’s 
nsiness. I f  the finding of the jury, therefore, on the 
ocond question proposed to them, is immaterial, the 

SLUeshion itself was immaterial, Even a delay caused 
t if fi®faulto f the shipowner will not of itself release 

n charterer from his obligation to provide a cargo; 
v* 10 EaBt, 555 ; Clipsham v. Vertue,

j  But in Havelock v. Geddes (sup.), Lord Ellenborough 
Unfif th0 rights of the parties where the ship is so 
ca ̂  1 aS r̂om fb0 charterer all the advantages he
tho be 8upP°8efi to have originally contemplated from 

contract, and where he has in fact had no advantage 
sav 9Tfr r̂om if* il Had the plaintiff’s neglect,” he 

/ ■ . ‘‘ here precluded the defendants from making any 
Bid9 °* b̂e vesseb.if would have gone to the whole con- 
w erafi°n* and might have been insisted upon as an entire 
dir" + Ereemcm v. Taylor (8 Bing. 124), Tindal, C.J., 
theT • t*10 jury, in an action for not loading, 88 that

Jeighter could not, for an ordinary deviation, put an 
and e x tra c t ; but if  the deviation was so long
tile ^nrea8ODa.hi0 that in the ordinary course of mercan- 
whnl°011 v5rns R might be said to have put an end to the 
8hin 6* ° ^ ect  the freighter had in view in chartering the 
0nd’,111t r la'*i 0a®0 contract might be considered at an 
for fk H 0 l®ft it  to the jury to decide. The jury found 
ther ^ef0nfiant> the freighter ; and the court held that 
(1 tt® Ĵ 0,8 n°  misdirection. In  Tarrabochia v. Hickie 
m r ;  & N. 183 j _ 5 W . B., C. L. Dig. 233), Cress well, J., 
the i act10n against the freighter for not loading, asked 
^ard’f?^ .whether the vessel sailed and proceeded to 
and if convenient speed, or in a reasonable time ;
fruftf * ot’ whether the object of the voyage was thereby 
all ra40d*. - ĥe jury found that the vessel did not with 
Prop °^veD*ent  speed, or in a reasonable time, sail and 
not tL ^ar(hffj but that the object of the voyage was 
<iefemfreby Hastrated. A verdict was entered for the 
to etif an ’̂ Bave being reserved to the plaintiff to move 
cage j a v.er<Rct for him. The rule was refused. That 
and a18 a ^̂ Fect authority against the second question 
prie^ awer iu this case, but it  seems to assume the pro- 

In r>,an(  ̂materiality of the third question and answer. 
°-8  V- Fletcher(UC. B. N.S., 147; 1 Mar.Law Cas.
caae ? ! ’ Jt  was elaborately argued that the shipowner, in 
chart ^ama&0 to the ship by an excepted peril in the 
Ion», efr 'Party, is entitled to any period of time, however, 

th °  rePa r̂ his ship, and is entitled to insist on carry- 
SUojj agreed cargo and on earning freight at the end of 
is evid m0' decision is put on other grounds, but it
the 0111 that the court did not accept the validity of 
^ w gUment urged on behalf of the shipowner. In  
Cas. o  T  V* ChaPP}e (L * R qP* 1 c * p - 643 ; 2 Mar. Law 
t°  ̂ 339), Willes, J., states the present position
by dev* i?s: .** ^  seems to be now settled that delay 
is alao latloa the same as a delay in starting; and it 
devinf* 80ttled, at any rate in this court, that a delay or 
r°Ofc ]0IJ which, as has been said, goes to the whole 
wh0|e i the matter, and deprived the charterer of the 
°bjectt>e?e^t ° t  the contract, or entirely frustrates the 

+ b̂e ch&rterer in chartering the ship, is an 
delay to an action for not loading a cargo ; but that loss, 

° rideviation short of that gives an action for 
i^ t  does not defeat the charter.”  In  Geipel v. 

J., Bp« t-  P* 7 Q.B.404; ante, VoLL , p .268), Blackburn, 
Partiftaf11?®' the contract of charter-party, and of the 

to it, Bays : “ The object of eaoh of them was the

carrying out of a commercial speculation within a reason
able tim e; and if restraint of princes intervened and 
lasted so long as to make this impossible, each had a 
right to say 8 our contract cannot be carried out,’ and 
therefore the shipowner had a right to sail away, and the 
charterer to sell his cargo, or refrain from procuring 
one, and treat the contract as at an end.”

In  the opinions given by the judges in the House of 
Lords in Rankin v. Potter (L. Rep. 6 H . of L. 83 
ante, vol. IL ,  p. 65), Blackburn, J., says; 881 Bhouldhave 
added a further term, that the repairs could be done ao 
promptly that she might arrive at Calcutta within a 
reasonable time as between the shipowner and De Mattos, 
were it  not for the case of Hurst v. Usborne (sup.), 
which seems to me as authority against this position. 
And, though I  should not hesitate to advise your Lordships 
to re-consider that case, if necessary, I  think i t  is not neces
sary to do so in the present case.” And Bramwell, B., 
says, 881 may observe in passing that I  could not, acting 
as a juryman, find as a fact that they could have repaired 
the Bhip in time for it  to be ready for the adventure for 
which De Mattos agreed to find the cargo; and indeed, 
as the case stands, I  should think he might have refused, 
on the ground that the Bhip was a year overdue.”  And 
again, 88 No doubt, had the owner repaired the ship, the 
loss of freight would not have been total, supposing the 
repairs in time for the voyage for which De Mattos 
undertook to find a cargo; which, if  it  were in con
troversy, I  could not find in the plaintiff’s favour.”  
And Brett, J., says, 88 Without, therefore, relying upon 
the other impediment and prevention obviously in the 
way of the plaintiff’s earning the charter-party freight, 
viz., the certainty from the extent of damage that the 
ship could not be repaired so as to be seaworthy within 
any time during which the charterer would be bound to 
wait, it  seems to me that the other facts which I  have 
mentioned show conclusively that there was a loss of 
freight by reason of damage to the ship caused by sea 
peril happening during the voyage insured.”

These authorities seem to support the pioposition, 
which appears on principle to be very reasonable, that, 
where a contract is made with reference to certain 
anticipated circumstances, and where, without any de
fault of either party, it  becomes wholly inapplicable to 
or impossible of application to any such circumstances, 
i t  ceases to have any application ; it  cannot be applied to 
other circumstances which could not have been in the 
contemplation of the parties when the contract was 
made. Such a state of things arises where the third 
question left to the jury in this case can be properly 
answered, as the jury have answered it  in this case.

In  such a state of things arising under a charter-party, 
such as the charter-party under discussion, where no 
benefit of any kind has occurred to the charterers, the 
shipowner has lost his power of earning any part of the 
chartered freight. The immediate cause of such a loss 
is the extent of injury caused to the ship by the peril 
insured against under the policy during the voyage 
thereby insured. Such a loss is, therefore, a loss 
caused by a peril insured against, within the policy on 
freight.

For these reasons, I  think that, in the aotion on the 
policy on freight, the rule must be made absolute to 
enter the verdict for the plaintiff for a total loss.

B o v i l l ,  C.J.—The first question in these cases was, 
whether there was a total loss of the ship within the 
meaning of the policy. The jury found that there was 
such a constructive total loss; but my brother Brett was 
dissatisfied with the verdict upon that point, and during 
the argument it  was agreed that the court should dispose of 
it, and that, if in our opinion the total loss could not be 
maintained, the amount of the average loss upon the ship 
should be referred to an average stater.

The evidence upon this point was, no doubt, contra
dictory : but it  strongly preponderated in favour of the 
defendants (quite independently of any liability of the 
freight to contribute to the expenses of salvage); and, 
although the ship was upon the rocks, yet, from her 
position there, and the probability of her being got 
off, and looking to the evidence of the damage which Bhe
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and be ready to load when the ship shall arrive, 
even if it  be twenty years.] The cases in  reference 
to the frustration of the object of the voyage seem 
to bear out that proposition, beginning with

Havelock v. Geddes (70 East, 555) Freeman v. 
Taylor (8 Bingh. 124), Clipsham v. Virtue 
(5 Q. B. 265) and later Tarrabochia v. Hickie 
(1 H. & N. 183) Behn v. Burnesa (1 Mar. Law Cas.

had sustained, and of the probable expense of repairing 
her, I  am of opinion that the circumstances were not 
sufficient to establish a total loss of the ship, or to justify 
her abandonment.

An intimation to this effect was given by the court in 
the course of the argument ; and I  concur with my 
learned brothers in their judgment that I the plaintiff 
cannot maintain his claim for a total loss of the ship. 
The amount of the partial loss will be ascertained by an 
average stater as arranged.

W ith respect to the insurance on the freight, I  have 
the misfortune to differ from my learned brothers, and 
think that the plaintiff is not entitled to recover. As 
there was no total Iosb, either actual or constructive, of 
the ship, the only loss of freight was that which arose 
from the refusal of the charterers to load the vessel, and 
from the plaintiff not having insisted upon their per
formance of the contract. The plaintiff contends that, 
under the circumstances, and by reason of the perils in
sured against, the charterers were absolved from their 
engagement to load the vessel, and that he was therefore 
justified in adopting the charterers’ refusal to load, and 
may maintain this action for a loss of the freight against 
the underwriters on freight.

The question then is, whether the charterers were 
justified in throwing up the charter. By the charter- 
party the vessel was to proceed with all convenient 
speed (dangers and accidents of navigation excepted) 
from Liverpool to Newport, and there load a cargo of 
iron rails for San Francisco. On the 2nd Jan. 1872, the 
vessel having been properly equipped, proceeded on 
her voyage from Liverpool to Newport, and on the 
following day took the rocks in Carnarvon Bay. 
Whilst she remained there — viz., on the 15th Feb., 
the charterers threw up the charter, and the next 
day hired another ship, by which they forwarded 
thé iron to San Francisco. The plaintiff on the same 
15th Feb. gave notice of abandonment of ship and 
freight to the underwriters, which was not accepted. I f  
there had been a total loss of the ship, both the char
terers and the plaintiff would have been justified in the 
course which they took, and the underwriters would 
have been responsible for the loss of the freight ; but, 
upon the facts as they appeared at- the trial, we have 
already decided that there was no such total loss of the
ship.

I t  was probably a very convenient course, as well for 
the charterers as for the shipowner, in the then position 
of the vessel, and looking to the delay which would 
necessarily be occasioned by repairing her, to abandon 
the charter ; and the plaintiff may have been more willing 
to acquiesce in its abandonment, from the hope of being 
able to claim the freight from the underwriters ; but if 
the charterers were not entitled to abandon their con
tract, the plaintiff dearly cannot recover for a loss of 
freight against the underwriters.

In  considering whether the charterers were absolved 
from their contract, the position of the shipowner must 
also be borne in mind. When the accident occurred, we 
must assume that in the ordinary course of business the 
shipowner would have incurred expense in equipping his 
vessel and providing her with some portion at least of her 
stores and supplies, and had made engagements with the 
crew, and for having his vessel towed to Newport, as 
well as other engagements for the voyage ; he would also 
in the ordinary course have probably insured her ; and 
the voyage had actually been commenced. A shipowner 
also constantly makes engagements for the further em
ployment of his vessel, dependent upon the completion 
of a previous voyage. I t  is important to all parties to 
know what their rights and obligations are with reference 
to the prosecution of the voyage on the one hand, and the 
loading of the vessel on the other, and it  would, as it 
seems to me, lead to the greatest inconvenience to ship
owners with reference to the engagements connected 
with their vessels if, under such circumstances, after 
they had incurred expense and partially performed their 
part of the oontract, and made no default, a charterer 
was at liberty to throw up the oontraot.

The vessel having met with misfortune in the course of

navigation, and being upon the rocks, i t  was the duty of 
the plaintiff, both as regards the charterers and the under
writers, to use all reasonable and practicable means to 
get her off and repair her within a reasonable time, and 
then to prosecute the voyage and fulfil her engagements 
without any unreasonable delay. The reasonable time, 
however, would be that which was required for the pur
pose of putting the vessel in a fit state to continue her 
voyage; and if the shipowner had made default in that 
duty, his rights and liabilities might be very different from 
those which arise where there is no default on his part.

There was no engagement in this charter-party that 
the vessel should arive at Newport by any particular 
day, or within any specified time ; and, if it  was of im
portance to the charterers that the ship should be there 
to receive the rails by any particular time, they might 
have introduced a stipulation into the charter to that 
effect. As they did not do so, the risk and consequences 
of any justifiable delay must, I  think, rest with and fall 
upon them. I f  a charter-party were altogether silent as 
to tne time of proceeding to the port of loading, the law 
would imply that it  was to be done within a reasonable 
tim e; but in this case, as in most oharter-parties, the 
obligation of the shipowner was not left to be implied» 
but was made the subject of express stipulation; and all 
that the shipowner agreed to do was to proceed to New
port with all convenient speed, with an express stipula
tion, in the usual form, whereby the dangers and acci
dents of the seas were excepted. The stipulation would» 
in my opinion, equally apply to any implied engagemen 
to proceed within a reasonable time, and to the expres 
agreement to proceed with all convenient speed, an 
must govern the rights of both parties. "Where such a 
exception is contained in a charter party, it  seems to »  
that, upon a misfortune occurring to a vessel, nd 
amounting to an actual or constructive total loss, an 
for which neither party is responsible, it  is not competen 
either for the charterer or the shipowner, of his own wu » 
and without the concurrence of the other party, to put 
end to the contraot, and on this simple ground, that D) 
the terms of the oontract the parties have express I  
agreed that such an occurrence shall not affect its co ' 
tinuance. I f  this were not so, whenever a vessel w 
stranded or got upon rocks, or even when she met 
serious damage requiring heavy repairs and a long ti 
to complete them, it  would be in the power of a obartei 
who found the delay inoonvenient or injurious, and H* ^  
to frustrate his object in making the charter, ^  
abandon the charter-party, which would be contrary _ 
every principle of law as applicable to contracts ge 
rally or to charter-parties which contain the ns 
exceptions of the dangers and accidents of navigation. ^  

In  oases where the delay, inconvenience, or j0-
repairing the vessel would materially affeot and be ^  
jurious to both parties, they would generally a2ref one 
cancel the contract. But, where it  is the interest oi .9 
party only to put an end to it, he must make out ^  
right to do so before he can be justified in refusing.^ 
perform it. In  order to exouse himself he must b a 
his case within some exception to the contraot, o r -¡¿0n 
must be a breaoh by the other party of some conc i ^  
or warranty, or of some stipulation inAt whiob er 
defeat the whole consideration ; otherwise, and ho 
great the inconvenience may be to both or either o ^  
parties from some unforeseen occurence whioh ĵjl 
provided for, the engagements of the oontraot must 
be performed. Bot

Upon a charter-party where the charterer <>oe. _jftr 
stipulate for the arrival of the vessel by any par- 
date, the risk of her non-arrival, by reason o r0Br,s 
weather and the acoidents of navigation, always jy 
with the charterer; and, where the stipulation is ^ ;ill 
that the ship will prooeed to the loading port '' tbe 
convenient speed, the dangers of the sea exoep .j,„¡-0 
shipowner performs his part of the contract, an 
is no breach of it  by him, if without his defan 
arrival of the vessel is delayed only by the a? 
and dangers of the seas, even although that d e w ^  g(> 
prevent the loading of the vessel at the usual tl®  » 
as to be profitable to the charterer.
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0. S. 178, 329; 3 B. & S. 751), M tAndrew v. 
Chappie (2 Mar. Law Cas. O.S. 339; 8 L. T. Rep. 
N. S. 207; L. Rep. 1 C. P. 643), Stanton v. 
Richardson (ante voi. 1, p. 449; ante p. 288;

The law has no power to make a contract different from 
that which a person has entered into ; and where a ship
owner does not agree that his vessel shall arrive at the 
loading port by any particular day, but only that she 
shall proceed there with all convenient speed, or, what 
the law would imply, that she shall proceed and arrive 
within a reasonable time, and expressly stipulates that 
this shall be subject to the dangers and accidents of the 
seas and navigation ; I  do not see how that exception is 
to be got rid of, or how a contract with such an exception 
oan properly be construed as, or converted into, an 
absolute engagement on his part that his vessel shall 
proceed or arrive within a reasonable time, as if  there 
Were no exception. I f  the contract could be so treated, 
it must be equally open to the shipowner to put an end 
to it, which in some cases might be productive of the 
greatest inconvenience to the charterer.

I  quite admit the great inconvenience and possible loss 
to both shipowner and charterer when any serious delay 
J8 caused by the necessity for heavy repairs arising 
from sea perils; but the answer to such an argument, as 
Jt seems to me, is, that if either party desires to protect 
himself from such risk or inconvenience, he should intro
duce stipulations into the contract with that object; 
aNd, if instead of doing so, both parties agree that the 
vesBel is to proceed and load subject to the acoidents of 
Navigation, which they expressly except, I  think it  is not 
competent for either of them afterwards to claim to be 
absolved from his contract by reason of an accident of 
Navigation which he has expressly agreed shall be ex
cepted.

I f  a man chooses to enter into a contraot to do a par
ticular act, he is bound to answer for it, although the 
Performance of the act may be prevented by the occur
rence of unforseen circumstances which it  was beyond 
bis power to control, and which have arisen from no act 
?* default of his own, because he might and ought to have 
Nave provided for the contingency by his contract: (See 
^uradine v. Jane, Aleyn 26.)
, Where such a contingency is provided for, effect must 

given to such provision as affecting the rights and 
NDligations of both parties; and there is no principle of 
aw that I  am aware of which would excuse either party 
fom performance of a contract, because such perform- 
Nce would be highly inconvenient or injurious to him- 

, elf, or lead to extraordinary expense. Where a lessee 
ad engaged to pay a proportion of the value of coal to 
0 Raised, unless prevented by unavoidable accident from 
°rking the pit, and the pit became flooded with water 

fom an unavoidable accident, which prevented the coal 
eing raised except at a cost exceeding its value when 
aised, it  was held that as all coalpits are liable to such 
ccidents, and inasmuch as the water might have been 
0r*ioved, though at a ruinous cost, and after some 

e °Ntha interruption of the working, the lessee was not 
Gused from working the pit or paying the stipulated 

(A?po?tion ° f  Ike coal which could have been so raised : 
^ o rris  v. Smith, 3 Doug. 279.) In  all maritime con- 
a^ ’cI 8, the performance of them must necessarily be 
tir)0ĉ ied by the winds and waves, and also by the regula- 
jv, 118 °f foreign ports, which may be wholly or partially 
tin ° Cessible in consequence of sanitary or police regula- 
be ° r re8I ri°rions in time of war, and they must equally 
^  dependent in some parts of the world upon frost and 

and all the accidents of the weather, as well as upon 
of n an<I  contingencies which are considered as the act 
risk ^̂ > but, in the absence of express stipulation, the 
the 8 ar 8̂̂ nS from such causes would not generally excuse 
ep.i ^riormance of the engagements of the contract on 
2>?q er side : (See, generally, Barker v. Hodgson, 3 M. & S. 
JoV Kear°n v. Pearson, 7 H. & N . 36 ; 10 W . R. 12 ; and 
55l v* R°5ne, L. Rep. 2 Ex. 335; 2 Mar. Law Cas. O. S. 
of j j \ .  R  is on this account that, in charter-parties, bills 
the ?1Dg, and other contracts of a similar description, 
*  aNgers of the seas and many other contingences are 
caSeaA ^ Provided against and excepted, and, in such 
^ r iv ’ l111̂ 688 Bome Precise time be stipulated for the 
a shin °* a VG88ê  I  apprehend there is no engagement by 

kWner that the ship shall arrive within a reasonable 
’ only that she shall arrive within a reasonable

[Ex. Ch.

27 L. T. Rep. N. S. 513 ; L. Rep. 7 C. P. 421). In  
every one of these cases one party had been guilty 
of a breach of contract, and the question was 
always asked at Nisi Prius whether the breach

time unless prevented by the excepted perils. Where 
such matters have not been provided for by the contract, 
they have constantly led to the greatest possible incon
venience and serious loss to one or both of the parties, 
and the occurrence of them has practically frustrated the 
purposes and objects of one or other, and sometimes of 
both the contracting parties ; and yet it  has, I  believe, 
always been held that their occurrence, unless provided 
for, will not absolve either party, whilst, if they are pro
vided for and excepted in the contraot, the engagements 
of the parties must be construed accordingly, and the 
obligations of each party will be qualified by the excep
tion.

(The learned judge then reviewed the cases of Hadley v. 
Clarke, 3 T. Rep. 259 • Touting v. Hubbard, 3 B. & P. 
291; Blight v. Page, 3 B. & P. 295 n . ; Hurst v. Usborne, 
18 C. B. 144 ; Allen v. The Mercantile Marine Insurance 
Company, 41 New York Reps. 437; Blasco v. Fletcher 
{ubi sup.), and Geipel v. Smith (ubi sup.), and then con
tinued.

There are, no doubt, cases where delay which frus
trated the object of a contract has been held to absolve 
a party from the further performance of i t ; but that is 
only where there has been some default or breach of con
tract by the other party as to a stipulation which was 
not in the nature of a condition precedent, and would 
not, but for such frustration of the adventure, have gone 
to the whole consideration or have afforded an excuse in 
law for the breach of contract complained of. The cases 
of Havelock v. Geddes (sup.), Freeman v. Taylor (sup.), 
Tarrabochia v. Hickie (sup.) were all cases where there 
had been a breach or default by one of the parties ; and 
the question arose as to the effect of such breach if it  frus
trated the whole object of the contract; but I  am not aware 
of any case in which the mere frustration of the voyage 
by an unforseen circumstance, where there had been no 
breach or default, has been held to absolve either party 
from his engagement.

The observations of several of the learned judges in 
Rankin v. Potter (sup.), in the House of Lords, are cer
tainly deserving of great consideration with reference to 
the obligation of a charterer to load a cargo where, upon 
a ship becoming disabled, the necessary repairs are 
likely to cause considerable delay and inconvenience to 
him. But, on the other hand, the consequences to the 
shipowner, if a charterer were at liberty to throw up the 
contract under such circumstances might, and in many 
instances would, be very serious with reference not only 
to the engagements into which the shipowner had entered 
with the crew, and other persons connected with the 
voyage, but also with reference to further charters and 
engagements of the vessel which might be dependent on 
the first charter.

I t  seems to me also impossible to determine the rights 
or obligations of the parties upon any principle or 
doctrine of convenience, which must vary in almost 
every case, and might affect the respective parties to the 
contract so very differently; and the only safe rule, as 
i t  seems to me, is to abide by the general principles of 
law and the cases that have been decided. These deci
sions have, as far as I  know, been uniform—that a 
charterer is not discharged where the delay arises from 
an accepted cause, and where there had been no breach of 
contract or default by the shipowner. I  am not aware of 
any decision to the contrary, although expressions may be 
found in some of the cases to that effect, nor have I  been 
able to disoover any authority for saying that a ship
owner who makes a contract to proceed with convenient 
speed (sea perils excepted) comes under any obligation 
that his ship shall arrive within a reasonable time with 
reference to the business of the charterer ; and I  cannot 
find any clear ground of mutual convenience in such cases 
which would induce the courts to lay down suoh a rule. 
I t  also appears to me that, if any such doctrine were 
allowed to prevail, it  would give rise to great confusion, 
and no one would know, when once a ship was disabled, 
what the effect would be on her engagements, or what 
course ought to be taken either by the owner or the 
charterer. Where parties desire to protect them
selves against contingencies, they can always do so by

J ackson v . T h e  U n io n  M a r in e  I nsurance  C ompany ( L im it e d ).
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went to the root of the whole contract, or whether 
i t  would merely give a ground for a cross action 
for damages. So here the question is, is the 
breach so grave as to entitle the charterer to sue 
the shipowners P But there is also a series of 
cases which show that where is no default, then no 
delay justifies the abandonment of the adventure. 
These are Hadley v. Clarke (8 T. R. 259), Blight v. 
Page (3 B. & P. 295), Touteng v. Hubbard 
(3 B. & P. 291), Barker v. Hodgson (3 M. & S.

express provisions ; and if they omit to adopt this pre
caution, and especially when such contingencies are pro
vided for by being excepted from the contract, they have 
no good ground for complaint if they suffer inconvenience 
or loss by being held to the terms of their contract.

Where, from the nature of the contract, circumstances 
occur whioh make its provisions altogether inapplicable, 
it  may be admitted that the contract has no longer any 
effect; but that doctrine, as it  seems to me, does not 
apply to a case like the present, where the vessel might 
and ought to have been repaired, and where the cargo of 
iron could have been loaded and carried to its destination, 
and where the contract might thus have been fully per
formed on both sides, and where the contingency which 
has occurred, of damage to the vessel by the sea perils 
was specially contemplated and provided for in the con
tract itself.

In  answer to questions put by tbe learned judge, the 
jury found that the time necessary for getting the ship off 
and repairing her was so long as to make it  unreasonable 
for the charterers to supply the agreed cargo at the end of 
such time, and so long as to put an end, in a commercial 
sense, to the commercial speculation entered upon by the 
shipowner and the charterers.

I f  the general views which I  have stated with respect 
to the law applicable to this case be correct, then I  
apprehend these findings by the jury are wholly imma
terial, and that the defendants, notwithstanding what 
the jury have so found, would be entitled to our judg
ment ; but, as such findings of the jury seem to have 
proceeded mainly upon the intention and object of the 
charterers in agreeing to load the vessel, it  appears to 
me that they cannot, consistently with the view of the 
law which I  have ventured to express, be supported in 
point of fact.

The underwriters do not insure against mere delay or 
its consequences, nor against wrongful breaches of con
tract, or the voluntary surrender of a charter-party ; 
and, assuming that the charterers were not justified in 
their refusal to load the vessel under the charter-party, 
then it  is clear there is no loss of freight by any of the 
perils insured against. The vessel was not wholly lost 
but might and ought to have been repaired ; and she 
would then have been capable of completing the voyage 
and earning the freight. *

The probable delay in this case was provided for and 
excepted by the express terms of the charter-party ; and 
there was consequently no breach of any condition or 
warranty—no default or breach of the charter-party by 
the plaintiff; and not even a breach of any stipulation 
in the contract for which an action for damages could 
have been maintained against h im ; and, therefore, in 
my opinion, nothing to justify the charterers on that 
ground, or under the provisions of the charter in refusing 
to carry it  out.

I f  the charterers were not entitled—as I  think they 
were not—to throw up the charter, then the remedy of 
the plaintiff for the freight is against them (unless he 
has precluded himself from that remedy by assenting to 
the abandonment of the charter), and not against the 
underwriters ; and I  think under the circumstances, that 
upon this point the view, which my brother Brett 
originally took at the trial, was correct, and that our 
judgment ought to be for the defendants.

My two learned brothers being of a different opinion, 
the judgment of the court will be entered for the 
plaintiff.

The rule will, therefore, be absolute to enter the ver
dict for the plaintiff in the first action for a partial loss 
on the chip, the amount of such loss is to be ascertained 
by an average stater, as arranged between tbe parties, 
and also to enter the verdict in the Becond action for the 
plaintiff as for a total Iobb of the freight.

267), Hurst v. Usborne (18 C. B. 144), Barker v. 
M‘Andrew (2 Mar. Law Gas. O.S. 205; 12 L. T. 
Rep. N.S. 459; 18 0, B., N. S., 759); Blasco v. 
Fletcher (1 Mar. Law Gas. O. S. 380; 9 L. 
T. Rep. N. S. 169; 14 C. B., N. S., 147). 
The reaBon why in  no case does the common 
object appear to have been frustrated, is that 
under such circumstances no dispute arises. The 
opinion of Lord Alvanley (in Touteng v. Hubbard, 
ubi sup.), though i t  must be admitted not to be 
the ratio decidendi of the judgment, is strongly 
in favour of the defendants’ contention; and m 
all the cases cited the courts held that the excuse 
must have been anticipated in the contract, and is 
not to be implied. A  condition is not to be im
ported into the contract, for the court w ill not put 
that in which the parties themselves have not 
inserted. So Hurst v. Usborne (ubi sup.) 13 
directly in point. [B lackburn , J.—Yes, we can
not affirm this judgment without overruling that 
case and Lord Alvanley’s dictum.'] Then Barker 
v. M'Andrew (ubi sup.) shows that the exception 
of perils of the sea applies to a preliminary 
voyage. But where there is no breach, no default 
that is, by the party asking that the contract 
should be carried out, there is no case to be found 
in which the other party may say i t  does not suit 
his convenience. In  Oeipel v. Smith (ante, vol. B 
p. 268; 26 L. T. Rep. N. S. 361; L. Rep. 7 Q- 
404), which was decided on demurrer, the re-er 
ence in the judgments to reasonable time will b0 
seen to have been made in consequence of the alle
gations in the pleas to that effect. In  Potter y- 
Bankin (ante, p. 65; 29 L. T. Rep. N. S. 14«» 
L. Rep. 6 EL L. 83) there had been a default by 
the shipowner, and i t  is on that ground clear y 
distinguishable from this case. ,

Then, secondly, I  say that this was a contrac 
which could have been carried out if it  suited tn 
charterer’s purpose, and the underwriters do no 
insure against the purposes of the charterer. I f ' 
proximate cause of the loss was the refusal of f 
charterer to w a it; and therefore the underwriter 
are not liable as for a loss of freight by the P®rlp 
insured against—see Manley v. Jones (4 B. & '
394), Anderson v. Wallis (2 M. & S. 240), EveBn ■ 
Smith (2 M. & S. 278), M‘Carthy v. Abel (5 E»sl’ 
388), The Scottish Marine Insurance Go. v. 1urn. .. 
(1 Macq. H. L. 328). The loss here was not vj 
perils of the sea, because, notwithstanding the 
the ship could have earned the freight, & 
the perils of the sea influenced the chartere 
judgment as to the success of his Bpeculat' ' 
Taylor v. Dunbar (L. Rep. 4 C. P. 206) shows U * 
delay is an unknown cause of loss in insuru 
law. , nij-

Butt, Q.O. and Gully for the plaintiff.—The " gD 
tention on the part of the plaintiff is that you ^
imply a term of some sort which you do not ^g 
ordinarily expressed in a charter-party. 
day is named for the arrival of the ship ftt jS a 
port, so a time must be implied, and t '3. j|ed 
reasonable time. Assuming that to bean imP 
condition, then comes the question, did she» ^y 
within a reasonable time P But i t  was decide 
Potter v. Bankin (ubi sup.) that in the case . 
constructive total loss, there is a I o b s  of theit r.el jb® 
and so a further term comes to be implied in uJJ. 
charter-party, viz., that i t  shall be carried ou oQ 
less i t  becomes unreasonable. I t  was ar8?^a0lt, 
the other side that there must have been a del 
and also a frustration of the voyage, but we



MARITIME LAW  OASES. 441

Ex. C h . ]  J ackson v . T h e  U n io n  M a r in e  I nsurance  C ompany  ( L im it e d ). [ E x . C u .

that i f  by no fault of anyone the vessel cannot 
arrive at the port of loading within a reasonable 
time, both parties are absolved, and reasonable 
time is such time as that beyond i t  the object of 
the voyage would be frustrated. That this is a 
necessary implication appears from a consideration 
of the principle involved. Suppose the cargo to be 
ice which melts, oranges which rot, then the char
terer is not obliged to wait, and his excuse can only 
be because the law implies a reasonable time, 
though none is specified in the charter-party. 
Such indeed is the general rule of law where no 
time is specified in a contract, and there is nothing 
here to tako this contract out of the ordinary rule. 
Personal contracts are analagous, because their 
performance depends on the existence of the person, 
and that of this on the existence of the thing. See 
Caldwell v. Taylor (3 B. & S. 826) cited and followed 
in Appleby v. Myers (16 L. T.Rep.N. S.669; L.Rep. 
2 C.P. 661), Boast v. Firth (16 L. T. Rep. N. S. 669, 
L. Rep. 4 0. P. 1), Howell v. Couplaud (30 L. T. 
Rep. N.S. 677; L. Rep. 9 Q. B. 462), Then if 
Geipel v. Smith {ubi sup.) be rightly decided, the 
plaintiff’s contention here is supported, because 
the only difference was that there the contract was 
Wholly executory, and here the ship had gone part 
of the way on her voyage. Another class of cases 
where the charterer has been held absolved because 
there had been a frustration of the object of the 
v°yage, shows that the principle is according to 
our contention, though i t  is true that in all there 
Was a default made. Of the three authorities most 
Pressed against us we say that first in Hadley v. 
Clarke (ubi sup.), a substantial part of the con
tract had been performed, there was no exception 
as to restraint of princes, and there was no finding 
that the object of the adventure was frustrated.
_ Secondly, as to Touteng v. Hubbard (ubi sup.), 
Lord Alvanley’s remark was merely obiter dictum-, 
and thirdly, in Hurst v. Usborne (ubi sup.) there 
Was no finding of the frustration of the adventure, 
and as the charter-party said “ grain or other 
'awful merchandise,”  i t  would be impossible to 
have admitted evidence as to the season being 
past. Cresswell, J. says : “  No time is expressed, 
hut the reasonable time which the law implies,”  
and the judgment of Willes, J., in McAndrew v. 
Chappie (ubi sup.) is contrary to the interpreta
tion Bought to be put on his words by the other 
s*de in the case now being cited. [They were 
stopped in support of the second contention, that 
n the charterer had a right to throw up the 
°harter, it  was a total loss of freight.]

Upland in reply.—The only ground given for 
. assumption that a reasonable tim e is im plied, 
18 that in very extreme cases i t  would work hard- 
8“ ip i f  i t  be not. But that argument is as valid 
J“ ? other way. Then the express stipulation in 
‘Ls charter-party as to proceeding with all pos- 
Slble dispatoh,excludes any other stipulation on tho 
Same subject, viz., of time, being implied. The 
("®Port of Cresswell, J.’s judgment in Hurst v. 
Csborne (in 25 L. J. 211, C.P.), is strongly in our 
avour upon the point. Blasco v. Fletcher 

sup.) where a question of reasonableness 
Ĵ as le ft to the ju ry  was a case where there 
?̂ad been an authority to the shipowner to 
? the best for all parties. Again, i t  is 

admitted that there is no authority for implying 
J?e. particular stipulation here required, unless 
Weipei v. Smith (ubi sup.) be one ; but there there 
Was an express condition which actually happened.

Surely as this must have occurred repeatedly, 
the fact of there being no authority shows that the 
law has been accepted as in accordance with the 
cases in our favour which are direct. A  decision 
for the plaintiff merely on the suggestion of ex
treme cases of hardship, may equally well produce 
as great hardships the other way, and such a 
decision would throw all contracts into confusion 
by importing an element of uncertainty into them 
by the addition of some term which the parties 
themselves have not expressed.

Cur. adv. vult.
Nov. 30.—The court having differed in opinion, 

the following judgments were delivered. The 
judgment of Bramwell, B., Blackburn, Mellor, and 
Lush, JJ., and Amphlett, B., was delivered by

B ram w ell, B.—The first question in this case 
is whether the plaintiffs could have maintained an 
action against the charterers for not loading, for 
if they could there certainly has not been a loss of 
the chartered freight by any of the perils insured 
against.

In  considering this question the finding of 
the jury, that “  the time necessary to get the 
ship off and repairing her so as to be a cargo
carrying ship was so long as to put an end in a 
commercial sense to the commercial speculation 
entered into by the shipowner and charterers ”  is 
all important. I  do not think the question could 
have been left in better terms, but i t  may be 
paraphrased or amplified. I  understand that the 
jury have found that the voyage the parties had. 
contemplated had become impossible, that a voy
age undertaken after the ship was sufficiently 
repaired, would have been a different voyage; not 
indeed different as to the ports of loading and dis
charge, but different as a different adventure; a 
voyage for which at the time of the charter tho 
plaintiff had not in intention engaged the ship, 
nor the charterer the cargo; a voyage as different 
as though it  had been described as intended to be 
a spring voyage, while the one after the repair 
would be an autumn voyage. I t  is manifest that if  a 
definite voyage had been contracted for, and became 
impossible by perils of the seas, that that voyage 
would have been prevented, and the freight to be 
carried thereby would have been lost by the perils 
of the seas. The power which undoubtedly would 
exist to perform, say an autumn voyage in lieu of 
a spring voyage, i f  both parties were willing, 
would be a power to enter into a new agreement, 
and would no more prevent the loss of the spring 
voyage and its freight, than would the power 
(which would exist i f  both parties were willing) to 
perform  a voyage between different ports with a 
different cargo.

But the defendants say here the contract was 
not to perform a definite voyage, but was at 
some and any future time, however distant, pro
vided i t  was by no default in the shipowners, 
and only postponed by perils of the seas, to carry 
a cargo of rails from Newport to San Francisco. 
That no matter at what distance of time, at what 
loss to the shipowner, whatever might be the 
ship’s engagements, however freight might have 
risen or seamen’s wages, though the voyage at the 
time when the ship was ready might be twice as 
dangerous, and possibly twice as long, from fogs, 
ice, and other perils, though war might have 
broken out meanwhile between the country to 
whose port she was to sail and some other, still 
she was bouDd to take and had the right to de-
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mand the cargo of the shipper, who in like way- 
had a right to have carried and was bound to 
find the agreed cargo, or i f  that had been 
sent on already, a cargo of the same descrip
tion no matter at what I osb and however useless 
the transport of the goods might be to him. 
This is so inconvenient, that though fully im
pressed with the considerations so forcibly put 
by Mr. Aspland, and retaining tbe opinion I  
expressed in  Tarrabochia v. Hickie, I  th ink that 
unless the rules of law prohibit i t  we ought to 
hold the contrary.

The question turns on the construction and 
effect of the charter. By i t  the vessel is to 
sail to Newport w ith all possible dispatch, 
perils of the seas excepted. I t  is said this con
stitutes the only agreement as to time, and 
provided all possible dispatch is used, i t  mat
ters not when she arrives at Newport. I  am 
of a different opinion. I f  this charter-party be 
read as a charter for a definite voyage or ad
venture, then i t  follows that there is necessarily 
an implied condition the ship shall arrive at 
Newport in  time for it. Thus if a ship was 
chartered to go from Newport to St. Michaels in 
terms in time for the fru it season, and take coalB 
out and bring fru it home, notwithstanding the 
opinion expressed in Touteng v. Hubbard, on 
which I  w ill remark afterwards, i t  would follow 
that i f  she did not get to Newport in  time to get 
to St. Michaels for tbe fru it season, the charterer 
would not be bound to load at Newport, though 
she had used all possible dispatch to get there, 
and though there was an exception of perils of the 
seas. The two stipulations to use all possible 
dispatch and arrive in time for the voyage are not 
repugnant, nor is either superfluous or useless. 
The shipowner in the case put expressly agrees to 
use all possible dispatch; that is not a condition 
precedent; the sole remedy for and right con sequent 
on the breaeh of i t  is an action. He also impliedly 
agrees that the ship shall arrive in time for the 
voyage; that is a condition precedent as well as 
an agreement, and its non-performance not only 
gives the charterer a cause of action, but also 
releases him. Of course, if these stipulations 
owing to excepted perils are not performed, there 
is no cause of action, but there is the same release 
of the charterer. The same reasoning would 
apply i f  the terms were to “  use all possible 
dispatch, and further and as a condition precedent 
to be ready at the port of loading on June 1st.” 
That reasoning also applies to the present case. 
I f  the charterer be ready as for a voyage or 
adventure not precisely defined by time or other
wise, but still for a particular voyage, arrival at 
Newport in time for i t  is necessarily a condition 
precedent. I t  seems to me i t  must be so read, 
I  should say reason and good sense require 
it. The difficulty is supposed to be that there 
is some rule of law to the contrary. This I  
cannot see, and i t  seems to me that in this 
case the shipowner undertook to use all possible 
dispatch to arrive at the port of loading, and also 
agreed that the ship should arrive “  there at such 
a time that in a commercial sense tbe commercial 
speculation entered into by the shipowner and 
charterer should not be at an end but in exist
ence.”  That latter agreement is also a condition 
precedent. Not arriving at such a time puts an 
end to the contract; though, as i t  arises from an 
excepted peril, i t  gives no cause of action. And

the same result is arrived at by what is the same 
argument differently put. Where no time is named 
for the doing of anything, the law attaches a 
reasonable time.

Now let us suppose this charter-party had 
said nothing about arriving with all possible 
despatch. In  that case, had the ship not 
arrived at Newport in a reasonable time, owing to 
the default of the shipowner, the charterer would 
have had a right of action against the owner, and 
would have had a right to withdraw from the 
contract. I t  is impossible to hold that in that 
case the owner would have a right to say, I  came 
a year after the time I  might have come, because 
meanwhile I  have been profitably employing my 
ship, you must load me, and bring your action for 
damages. The charterer would be discharged, 
because the implied condition to arrive in a 
reasonable time was not performed. Now let us 
suppose the charter contains as here, that tbe 
ship shall arrive with all possible dispatch ; I  ask 
again is that so inconsistent with or repugnant to 
a further condition that at all events she shall 
arrive w ithin a reasonable time, or is that so need
less a condition, that i t  is not to be implied ? 1 
say certainly n o t; I  must repeat the foregoing 
reasoning. Let us suppose them both expressed, 
and i t  w ill be seen they are not inconsistent nor 
needless. Thus, I  w ill use all possible dispatch to 
get the ship to Newport, but at all events she 
shall arrive in a reasonable time for the adventure 
contemplated. I  hold, therefore, that the implied con
dition of a reasonable time exists in this charter.

Now what is the effect of the exception of 
perils of the seas, and of delay being caused 
thereby P Suppose i t  was not there, and not in»' 
p lied; the shipowner would be subject to au 
action for not arriving in a reasonable time, and 
the charter would be discharged. Mr. Benjamin 
say3 the exception would be implied. How that 13 
i t  is not necessary to discuss, as the words are 
there ; but i f  it  is so, i t  is remarkable as showing 
what may be implied from the necessity of the case. 
The words are there, what is their effect P I  thin a 
this, they excuse the shipowner, but give him no 
right. The charterer has no cause of action, hut 
is released from the charter. When I  say be >s> 
I  think that both are. The condition precedent 
has not been performed, but by default of neither- 
I t  is as though the charter were conditional °n 
peace being made between countries A. and “ ■» 
and it  was not; or as though the charter agree
t r '. 1■ i l n. n . a v c r r t nf r*nn.la. Htrikfi nf ym t.m on fivcepteu-

beto load a cargo of coals, strike of pitmen excep 
I f  a strike of probably long duration began,—7 j
would be excused from putting the coals on boar > 
and would have no right to call on the shipowne 
to wait t i l l  the strike was over. The shipowne 
would be excused from keeping his ship waiting» 
and have no right to call on the charterer to 1°® 
at a future time. This seems in accordance w) 
general principles. The exception is an excuse» 
him who is to do the act; and operates to sa 
him from an action, and make his non-perforrnan^ 
not a breach of contract; but does not operate 
take away the right tbe other party would

ent >had, if the non-performance had been a bre®1
of contract, to retire from the engageme 
and if  one party may, so may the oth A 
Thus A. enters the service of B. and is ill» ® c 
cannot perform his work; no action w ill lie agftl -. 
him, but B. may hire a iresh servant, and not w  ̂
his recovery if  his illness would put an end,in
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business sense, to their business engagement, and 
would frustrate the object of that engagement. A  
short illness would not suffice, if  consistent w ith 
the object they had in view. So if  A. engages B. 
to make a drawing, say of some present event for 
an illustrated paper, and B. is attacked with blind- 
Dess which will disable him for six months, i t  can’t 
be doubted that though A. could maintain no action 
against B., he might procure some one else to 
make the drawing. So of an engagement to write 
a book, and insanity of the intended author. So of 
the case I  have put of an exception of a strike of 
pitmen.

There is then a condition precedent that the 
vessel shall arrive in a reasonable time. On 
failure of this, the contract was at an end, and the 
charterer discharged, though he has no cause of 
action as the failure arose from an excepted 
peril. The same result follows then, whether the 
implied condition is treated as one that the vessel 
shall arrive in time for that adventure, or one that. 
)t shall arrive in reasonable time, that time being 
m time for the adventure contemplated; and in 
either case, as in the express cases supposed, and 
m the analogous cases put, non-arrival and in
capacity by that time ends the contract; the prin
ciple being that though non-performance of a con
dition may be excused, it  does not take away the 
fight to rescind from him for whose benefit the 
condition was introduced. On these grounds I  
think that in reason, in  principle, and for the con
venience of both parties, i t  ought to be held in this 
case that the charterers were on the finding of 
tbe ju ry discharged.

I t  remains to examine the authorities. The 
first in date relied on by the defendants is 
Hadley v. Clarice (8 T. B. 259). Now it 
fftay safely be said that there the question was 
Wholly different from the present. There was no 
Question in  that case as to the performance of a 
condition precedent to be ready at a certain or 
Within a reasonable time, or such a time that the 
Voyage in question, the adventure, should be ac
complished and not frustrated. That condition had 
°een performed ; the ship had loaded and sailed in 
(me time—the plaintiff had had a part of the benefit 
hitended—the defendant had in justice earned 
Part of his freight. Had the plaintiff demanded 
his goods at Falmouth, he ought to have paid 
Something for their carriage there. He could not, 
therefore, very well have said that he would not 
8° on with the adventure, but undo it. But i f  I  
hm right, unless both could, neither could. Fur
ther, in that case there was no finding, or anything 
equivalent to a finding, that the objects of the 
Parties were frustrated. This case is therefore in 
every way distinguishable.
, Then there is the case of Touteng v. Hub- 
“ rd (ubi sup.). The opinion there expressed 

obiter; of weight, no doubt, bub not of 
As same weight i t  would have been had it  
. een the ratio decidendi. I  cannot think that 

Would have been so held, had i t  been neces- 
bary to act on it. To hold that a charterer is 
9und to furnish a cargo of fru it at a time of year 
 ̂Pen there is no fru it, at a time of year different 
. What he and the shipowner must have contem- 

r.uted, the change to that time being no fault of 
s> but the misfortune at best of the shipowner, is 
extravagant when the consequences become 

PParent that it  could not be. Suppose a 
arter to fetch a cargo of ice from Norway,

entered into at such a time that the vessel 
would reach its destination with reasonable 
dispatch in February, when there was ice, 
and bring i t  back in June when ice was 
wanted, and by perils of the seas i t  could 
not get to Norway t i l l  the ice was melted, nor re
turn t il l after ice was of no value. Can i t  be that 
the charterer would be bound to load, that he had 
agreed in  those events to do so ?

Another case is Hurst v. TJsborne. That is a 
case of which, if I  knew no more than I  learn 
from the books, I  should say i t  did nob decide 
the question we have before us. I t  is true 
that the report in the Law Journal, as Mr. 
Aspland pointed out, says that Mr. Justice 
Cresswell said he knew of no time the ship
owner was bound to, except to use reasonable 
dispatch. Still, I  cannot see from the reports, 
that the point now before ns was presented to the 
judges in that case. My brother Blackburn, who 
was counsel in the cause, says i t  was intended to 
raise this point by the evidence that was rejected 
at Nisi Prius. No doubt, therefore, that was so, 
but I  cannot think i t  was so understood by the 
court; I  see no adjudication on it. Mr. Butt 
pointed out that the charter was for barley or 
ocher lawful merchandise; even if for barley only, 
i t  does not appear that barley might nob have been 
stored at Limerick, nor that barley from Limerick 
arriving in England at the time it  would, had the 
defendant loaded, would not have been as valuable 
as arriving earlier. I  cannot but think i t  was a 
hasty decision; a rule was refused, and certainly 
one would think, after the argument we have 
heard, that the matter was worth discussing; at 
the same time its tendency is favourable to the de
fendants. I  think i t  unsatisfactory, and, if  a deci
sion on the question now before us, wrong. Mr. 
Justice Willes did not seem to be of opinion that 
the law was as he is supposed to have laid i t  down 
in that case; see his judgment in McAndrew v. 
Chappie (ubi sup.), where indeed there had been a 
breach of his contract by the shipowner, but the 
observations are general. I  may also properly 
refer to the opinions, i f  not of myself, ot my 
brothers Blackburn and Brett in Potter v. Rankin 
(ubi sup.). They undoubtedly assumed the law to 
be as the plaintiffs contend.

There is also Qeipel v. Smith (ubi sup.), 
nearly, if not quite, in  point. The shipowner 
there was excused, not merely for refusing 
to take a cargo to a port which became 
blockaded after the charter, but also in effect for 
refusing to do so after the blockade was removed. 
Bestraint of princes nob only excused, but dis
charged him. The same, no doubt, would have been 
held as to the charterers.

Then there are the cases which hold that 
where the shipowner has not merely broken 
his contract, but so broken it  that the con
dition precedent is not performed, the char
terer is discharged: (see Freeman v. Taylor, 
8 Bing. 124.) Why ? not merely because the con
tract was broken. I f  i t  is nob a condition prece
dent, what matters i t  whetheritisunperformed with 
or without excuse P Notarriving with duediligeuce 
or at a day named is subject to a cross action 
only—but nob arriving in time for the voyage 
contemplated, but at such a time that i t  is frus
trated, is nob only a breach of contract but dis
charges the charterer ; and so it  should though he 
has such an excuse that no action lies.
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Taylor Caldwell (ubi sup.), iBa strong authority 
in  the same direction, I  cannot but th ink then that 
the weight of authority, as might be expected, is on 
the side of reason and convenience. On the other 
question, viz., whether though the charterer by 
perils insured against had a right to refuse to 
load the cargo, there had been a loss of freight by 
perils of the seas, I  am of opinion that there has 
been. I t  was argued that the doctrine of causa 
próxima spectetur non remota, applied : That the 
proximate cause of the loss of freight here was 
the refusal of the charterer to load. But i f  I  am 
right the voyage, the adventure, was frustrated by 
the perils of the seas, both parties were discharged, 
and a loading of cargo in August would have been 
a new adventure, a new agreement; but even if 
not the maxim does not apply. The perils of the 
seas do not cause something which caused some
thing else. The freight is lost unless the charterer 
chooses to go on. He does not. In  the case of 
goods carried part of the voyage and the ship lost, 
but goods saved, the shipowner may carry them 
on if he chooses, but is not bound.

Suppose he does not his freight is lost, so if 
he does not choose to repair a vessel which 
remains in specie, but is a constructive total loss. 
For these reasons I  th ink the judgment should 
be affirmed. My brothers Blackburn, Mellor, and 
Amphlett, agree in this judgment as does my 
brother Lush, who however only heard part of the 
arguments.

C leasby , B.—The question in this case was 
whether there was a total loss by perils of the sea 
of the freight to be earned under a charter-party. 
By the charter-party the vessel, Spirit of the Va wn, 
was to proceed from Liverpool to Newport, and 
there take on board and carry to San Francisco a 
cargo of iron rails. The vessel sailed from Liver
pool on the 2nd Jan. 1872, got aground on the 
3rd upon the rocks in Carnarvon Bay, was got off 
and taken to a place of safety on the 18th Feb., 
then taken to Holyhead, and afterwards to Liver
pool, where she was sold by auction on the 13th 
June for 5300Í. The purchasers repaired her, and 
i t  was proved that on the 15th Aug. i t  would 
take about a fortnight more to complete the 
repairs. But in the meantime, after the vessel 
got on the rocks, and as soon as it  was plain some 
time would be required for her repairs, attempts 
had been made by the charterers to come to some 
arrangements with the plaintiffs for taking up 
another Hhip to forward the rails which were 
wanted for the construction of a railway. The 
plaintiffs refused so tc release the charterers from 
their contract, and on the 16th Feb. the charterers 
chartered another ship by which they forwarded 
the rails. Under the circumstances the plaintiffs 
who had effected an insurance for 1500Z. on 
chartered freight valued at 2900Z. upon the voyage 
from Liverpool to Newport, and thence to San 
Francisco, claimed for a total loss, on the ground 
that they were prevented by the perils from carry
ing the freight.

The case was tried at Liverpool before Brett, J., 
and he may be considered for the purpose of 
the present case to have left two questions to 
the jury, viz., first, whether the time neces
sary for getting the Bhip off and repairing her 
was so long as to make i t  unreasonable for the 
charterers to supply the agreed cargo at the end 
of the tim e; and, secondly, whether such time 
was so long as to put an end, in a commercial

sense, to the commercial speculation entered upon 
by the shipowner and the charterers. The jury 
found both questions in the affirmative, and the 
learned judge being of opinion, notwithstanding 
the finding of the jury, that there was no evidence 
of a loss of freight by the perils insured against, 
directed a verdict for the defendants, reserving 
leave to move to enter a verdict for the plaintiffs. 
A  motion was made, and afterwards a rule made 
absolute to enter a verdict for the plaintiffs as for 
total loss of freight. The question upon the case 
on appeal is stated to be whether the plaintiffs are 
entitled to have the verdict entered for them, and 
if the court is of opinion that they are so entitled, 
the judgment is to be entered for 1500Z., or such
sum as the court or an average adjuster appointed
by them shall direct.

The principal question argued before us was 
whether the necessary delay caused by the 
getting the vessel off the rocks and repairing 
her, and which had the effect found by the 
jury, disentitled the plaintiffs to insist upon 
the performance of the charter-party, by reasons of 
its being an implied term and condition of the 
charter-party that the vessel should arrive at New
port within a reasonable time.

Another question was also raised by the learned 
counsel for the defendants, viz., that suppos- 
iDg there was such an implied term, and the 
plaintiffs were disabled by the delay from w- 
sisting upon the performance of the charter- 
party, still the loss of freight was not the 
immediate consequence of the sea damage, bu  ̂
of the right exercised by the charterer 01 
throwing up the charty-party, which he might or 
might not have done, and in doing which he was 
influenced by the exigency of the particular case, 
and the necessity of getting the rails to San Fra*1 
cisco as soon as possible. And i t  was forcibly 
argued that if this necessity had not existed, an 
freights had risen, the charterers would have 
claimed the performance of the charter, and tba 
the underwriters were only responsible for tb 
nechssary consequence of sea damage, and not *°^ 
the manner in which any option or right is exer 
cised. This view was rejected by the court upo 
the argument, and as I  thought upon the g[oun ’ 
that at the time of the alleged loss the plaintiff 
interest was the right, under the charter-party, 
have the rails loaded, and so to earn the frelSv1) ’ 
and that as soon as that righ t was destroyed J 
sea damage, there was a total loss of his intere ^ 
by the perils insured against. I f  the question ha 
been a new one, I  should have thought it follow®" 
from the interest lost being the right under n 
charter-party to have the executory contract ot 
freighters performed, that the total loss co u th e  
measured by the value of that right, and that 
proper course would not be to enter the verdict 
1500Z., but to resort to the second alternative ab 
referred to, and have the verdict entered for 8 
sum as an average-stater shall direct. .®u t. r- 
authorities are decisive that where there is a c ^  
ter-party under which the shipowner wu 
entitled to certain freight so soon as the v°J .  ̂
under the charter-party has commenced, the rd^c, 
to the whole freight attaches, and as I  cannot P ̂  
sume to overrule these authorities, so f»r ¡̂e 
question now under consideration is concerned, 
verdict is properly entered. . a jn

But this was not the principal question r®l6e7e8- 
the case argued before us. The principal <1
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tion was one of great interest, because the deci
sion upon i t  not only decides the case before us, 
hut regulates the conduct of all who enter into 
charter-parties—a very numerous class of persons 
cf many nations, and who ought to have some 
known rule to act upon. The question is, whether, 
under the circumstances of the present case, the 
plaintiffs were entitled to repair the vessel (using 
a'l  proper despatch in doing so), and to call upon 
the charterers to fulfil their charter,

I  agree with the opinion expressed by my 
brother Brett at the trial, and adopted by Bovill, 
P-J•, in the court below, that the findings of the 
fury are immaterial, and that upon such facts as 
the present, which are free from questions, i t  was 
not for the ju ry  to put a construction upon those 
facts, but for the law to determine the right of the 
Parties upon them.

Indeed I  th ink the law has already done so 
by settled principles and decided cases. The 
settled principle is that when in an agreement 
a provision is made applicable to a particular 
subject, that provision forms the agreement on 
fhat subject. The rule is expressum facit cessare 
taciturn. There is no further qualification or 
im itation to be implied. This is essential to all, 
Certainly in the obligations which persons place 
themselves under; or the agreement would be the 
bncertain conclusion of a particular jury, as to 
^  'fat, was reasonable or convenient.

Iu  such a case as that under consideration, 
he charter relates to a voyage necessarily ex

posed to disasters causing delay, and the 
"'hole enterprise is made subject to the conse
quences of these disasters; the voyage from 
^•verpool to Newport, and from Newport to 
° au Francisco equally so. I t  must not be 
ead as an agreement the object of which is pro- 
ceding from Liverpool to Newport, the object of 

agreement is carrying a cargo of rails from 
f, ewP°rt to San Francisco. There is no lim it to 
^ time occupied in doing so unless i t  be caused 
t ^ SOme breach of duty. I f  the rails had been 

ken on board at Newport, and the vessel had 
? " upon a rock the day after leaving Newport, no 
i atter how great the delay the shipowner would 
l i ^ 6 ^een entitled to repair to earn the freight 
On ^ le charter by completing the voyage. No 

6 disputes this, and the same thing may happen 
v er and over again in several parts of so long a 
>h th86 aS r̂om Newport to San Francisco, which 
0r tae resu lt may not be completed within a year 
Wo 61Ven possibly two years. S till the charter 
int ^ C0Ilt' nue iu force. I f  the goods were 

ended for a particular market or a particular 
UnrP°Se> i t  would not be a question whether an
. - w fliS  f i  n  O l l  1 4* , » v , L  n  J  L  i f  i-w i » n  h  4 «  u

th reasonable time had been occupied, or whether
Wa cominercial speculation of the charter-party 

at an end; so far as the charterer was con- 
iu ,ned> his commercial speculation must have been 
■(v " ed by the delay, and so far as the shipowner 
den, e.°n°erned, also (except so far as he was in- 
vai b’ued by insurances or possibly by means of 
disa i  Poboms was making a profit of each 
bee Ŝer)’ but still the agreement would continue 
Prov'!-!0 n°tbing had happened except what was 
iails l<f ^°r ' b1*16 agreement for conveying the
Retd r°m Newport to San Francisco is as much 
skin uPon by setting sail from Liverpool w ith the 
tkeP e1u'pped for the voyage, and prepared for 
b0arC?”g° ° f  rails, as if  the rails had been taken on 

u, and the same rule of course ought to apply.

I t  cannot properly depend upon the part of the 
voyage in which the damage is sustained. The 
preliminary voyage might be a long one to the 
other extremity of the globe, and the disaster 
happen towards the end of it, the rule must be the 
same whether it  be to Newport to carry out rails, 
or to the Chincas to bring home guano.

The principal argument addressed to us was that 
convenience was so much in favour of the 
charter-party not continuing in force after a delay 
of unusual and unreasonable length in proceeding 
to the port of lading, that a term of condition ought 
to be implied making the charter no longer obli
gatory upon the freighter after such delay. I  have 
already pointed out that i t  is one voyage under 
the charter-party, and the inconvenience of deten
tion would apply to all parts. I t  would be ex
tremely inconvenient that the rails which were 
wanted at San Francisco should be loaded and 
detained at Monte Yideo, or Yalparaiso, for four or 
five months, when they might be forwarded at once 
at an easy freight to San Francisco, and yet this 
would not affect the charter-party.

But independent of this, i t  appears to me that 
when the matter is properlyconsidered the argument 
of convenience is entirely against the implication 
contended for. The rule to be laid down not only 
settles the rights of parties to such an agreement, 
but regulates their conduct in a very important 
matter. The question is what are the masters of 
vessels under charter to do when they have sus
tained damages P They are in a position of trust 
and great responsibility, belonging to all nations, 
and ought to have a clear and definite rule of 
conduct to go by. The rule of conduct, which the 
law has hitherto prescribed is, repair your vessel 
and proceed with your charter. But the rule now 
laid down would place shipowners and freighters 
in a position of the greatest uncertainty and diffi
culty. Instead of having a clear course to pursue 
without delay and independent of collateral con
siderations, such as I  have mentioned, the master 
of a damaged vessel is to form a conclusion upon 
a doubtful matter, viz. the time to be consumed in 
repairs, and then either by himself or with the 
assistance of others to get at the effect of this, and 
thus satisfy himself whether the delay is likely to 
make i t  unreasonable for the charterers to wait, or 
in the words of the case whether the delay would 
put an end in a commercial sense to the commercial 
speculation entered into between him and the 
charterer. I t  would be a puzzling question for 
him to answer if he understood it. 'The answer 
would depend upon a variety of circumstances. The 
captain might say, “  The commercial speculation 
which I  entered into was and continues an excellent 
one. I  had a charter for San Francisco at a high 
freight, and have from my connections a good 
expectation of finding a return cargo at San Fran
cisco, and freights have here now fallen.”  The 
charterer, i f  freights had fallen, would say; “ This 
has been a bad commercial speculation for me, and 
the best thing I  can do would be to get out of it,”  
and hire a vessel at once at a lower rate of freight. 
I f  on the other hand freights had risen the 
captain would wish to get out of the charter and 
procure a high freight, and the freighter con
trariwise.

Thus, while by upholding the charter in its 
terms you give a rule of conduct whioh is 
certain, clear, and not influenced by unfair col
lateral considerations of interest, by introducing
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the suggested implication, you make the course of 
conduct difficult, dependent upon doubtful inter
vals of time, and results which cannot be ascer
tained, and expose i t  to the influences which I  
have suggested. In  short, one rule makes i t  the 
duty of both parties under all circumstances to 
uphold the charter; the other in every case of 
considerable damage and necessary delay in 
repairing, gives each party the chance of getting 
out of the charter according as i t  is his interest to 
do so.

As is usual in all arguments founded upon 
consequences, we were pressed by extreme cases, 
and i t  was asked how long a man was to keep a 
cargo, perhaps a perishable one. Was he to keep 
i t  for months, a year? The answer is, that i f  the 
cargo is of such a nature, or an early shipment of 
vita l importance, the charterer should have a 
special clause in the contract; but i f  he does not, 
still the contract is not one upon which there can 
be a claim for a specific performance. As soon as 
i t  is plain that the delay w ill be really serious as 
regards the condition of the intended cargo or the 
purpose to which i t  was destined, the charterer 
should forward the cargo by another vessel, giving 
notice at the earliest period to the shipowner of 
his intention. He w ill be liable in  damages no 
doubt, but not to the freight, and the amount w ill 
depend upon the state of freights. I f  freights had 
risen the shipowner would sustain but little  
damage and the charterer would himself be a loser 
by forwarding his cargo at a higher rate. I f  
freights had fallen there might be a considerable 
liability, but the charterer would share the ad
vantage by having his goods forwarded at an 
easier rate. In  the present case, the damages 
would probably not be heavy, for all the loss of 
delay and detention would not be the fault of the 
charterer, but caused by perils for which he was 
not resnonsible, and the shipowner would be in too 
same state as he was before he started. The 
charter-party might perhaps be framed, so as to 
make the charterer liable for a specified amount of 
stipulated damages for a particular default. I f  
this were so i t  would be his fault for entering into 
such a stipulation, when the delay by sea perils 
would be so serious. In  the present case, as is 
usual, the penalty for non-performance would not 
make the liab ility greater than the damages sus
tained. , ,

I t  appears to me, therefore, that too much 
stress was laid during the argument upon the 
apparent injustice which would be done in a par
ticular case of extreme delay if  the charter was 
upheld, and not sufficient regard had to the general 
inconvenience which would arise i f  the charter 
were defeated in such cases. So far as the 
argument from convenience is concerned, i t  pre
ponderates in favour of a construction which gives 
a certain clear and honest rule of conduct to act 
by in all cases, upholding a contract over one 
whioh introduced uncertainty and difficulty as to 
conduct, and admitting of reasons for defeating a 
contract which are to be derived from considera
tions of interest at the time. Independent there
fore of authority, I  should th ink the general rule 
should prevail of construing the contract as to 
all matters within its provisions, and not intro
ducing an additional implied term.

I  have more fu lly  considered the case upon 
principle, because although the authorities appear 
to me to preponderate, and indeed, but for some

very recent dicta and decisions, to be con
clusive in  favour of this view, I  do not 
propose to refer to them in detail, as that nas 
been done by the late Lord Chief Justice Bovul1 
Ilia indernent in  the court below, with which ahis judgment in  the court below, with which 
entirely agree. . ,

The authorities apply to two distinct condition» 
of things, viz., one where delay has been cause 
by a breach of some stipulation by the shipowner, 
and the other where there has been no suen
breach. . s

In  the former case, except m a few case» 
where the stipulation is held to be a conditio 
precedent (Gladholm v. Kayes, 5 M. & G. ’ 
Olive v. Booker, 1 Ex. 416), the breach is bei> 
to give a claim for damages only, and not 
defeat the charter-party—such stipulations, t 
instance, as to sail with the first fair wind, or y 
particular day. In  such a contract as a chartei 
party, where so many circumstances may anse> 
the port of departure to prevent an exact comp, j 
ance, and which may still not be excused, i t  worn 
be most unreasonable to enable the ffeign • 
because the bargain turned out an unprotitau 
one, to throw up the charter for such a detaui • 
Accordingly, i f  the freighter relies upon the hrean 
of some obligation of the shipowner as an_ answ 
to an action for not providing a cargo, he m 
allege thathe has lost all benefits of the voyage i  
the plaintiff’s delay. He may fairly say, yon. 
broken the contract, and I  have lost all tn 
tended benefit by your breach, and I  am thus u 
charged : (see Freeman v. Taylor, 8 
Clivsham v. Vertue, 5 Q.B. 265; Tarraboc i 
Hickie, 1 H. & N. 183: Wheeler v. Bavidge,»*
668.) I t  shou ld  be observed th a t  th is  loss o f o e u

to the charterer is a totally different thing 
what is «et up in the present case, viz., cU- 
delay was unreasonable, and the commercial sp ^  
lation of the charter-party itself at an end. 
there had been any breach by the plaintiffs j  
setting sail and proceeding with convenient; sp ̂  
from Liverpool, the charterer might have sam b 
object was defeated, and he was discharge > 
because the delay was of itself an answer at) 
charterer, but because the breach was man 
answer by the delay. „«sta

in  the present case, the second condition^ (.gr
and there is no breach of the terms of the cD» d 
party ; but the delay itself is made an answer, ^  
the authorities are, I  have said, against it. age 
only refer to three in particular, b u t the 
of the judges in them is so clear, and to tfiep 
that I  cannot help referring to it. 0f

Hadley v. Clarke (ubi sup.) was the ca ^  
a charter-party, perils of the sea being t 
exception. The vessel was detained ftrg° 
voyage from Liverpool to Leghorn by at) ® 
laid at an intermediate port, to which the ffgi9 
was driven, for the period of two years. Ĵji9 
contended that the shipowner was excused oj can 
delay, not caused by his default, and no o . 
doubt, I  should think, that the commercial ®£rer, 
lation entered into by the shipowner and cDa jjs, 
so far as I  understand the meaning of ?her :  nture' 
had long been defeated by such a m'sady jwaj9 
But the language of Laurence, J., has been . - e0c: 
referred to as the authority on^the ¿riyen t°
“  The counsel for the defendants were “ *:BtraO'’ 
the necessity of introducing into the c 
other terms than those which it  contained. . to 
contended that the defendants were only

•act
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fu lfil their engagement within a reasonable time, 
and then argued that, as the embargo prevented 
the completion of the contract within a reasonable 
time, the defendants were absolved from the en
gagement altogether. I t  was incumbent on the 
defendants, when they entered into this contract, 
to specify the terms and conditions on which they 
Would engage to carry the plaintiff’s goods to Leg
horn, They accordingly did express the terms, 
and absolutely engaged to carry the goods, the 
dangers of the seas only excepted. That, there
fore is the only excuse which they can make for 
uot performing the contract. I f  they had intended 
that they should be excused from any other cause 
they should have introduced such an exception 
1pto their contract.”  There is no doubt a dis
tinction of fact between that case and the present 
one, viz., that in that case the cargo remained on 
hoard during the whole period of detention, and 
Was, as i t  were, during all that time detained, sub
ject to the charter-party; but this does not appear 
to make any difference in the principle since the 
°ontract had been acted on in  the present case, and 
the vessel had been prepared and had on board 
a*l the necessary equipments, and had set sail for
the voyage.

In  the case of Touteng v. Hubbard (uli sup.) 
the cargo had not been taken on board, and 
the action was for not providing a cargo at the 
Port of loading—St. Michaels. The charter had 
the exception of restraint of princes, and had pro
ceeded on the voyage from London, but was de
tained at Eamsgate, by an embargo, for six months, 
and the charterer refused to load a cargo on the 
ground that the season for shipping fru it had long 
Passed, and the voyage would be useless and nu
gatory, which may be construed as having the 
Batte meaning as that the commercial speculation 
^aa at an end. The case was ultimately decided 
jP °n a question of nationality. The judgment of 
^ord Alvanley is referred to at some length in  the 
ragm ent of Lord Chief Justice Bovill in the court 
if ^ re^er f°  the following passage, because
X hears also upon the authority of Hadley v.

larlce: “  If, then, this had not been the case of a 
’ wedish ship, hired by an English merchant, the 
Jr^rchant would have been under the necessity of 
.^'^'ahing the ship with a cargo i f  she had arrived 

bt. Michaels as soon as she conveniently might 
ter the embargo was taken off, although, by 

o ^ in g  after the fru it season was over, the object 
the voyage might be defeated. Such is the 

j°ctrine in Hadley v. Clarice, and Blight v. Page.
have no difficulty in subscribing to the doc- 

c 1116 laid down in Hadley v. Clarice, that a 
hJrnon embargo does not put an end to any con- 

a8a°t between the parties, but is to be considered 
a ,a temporary suspension of the contract only, 
Co'1 the parties must submit to whatever in- 

venience may arise therefrom,unless they have 
Th V against it  by the terms of their contract. 
der6 °bject of the voyage might equally have been 
g if te d  by the act of God as by the act of the. 
the f ’ ®H’ ^  the ship had been weather bound until 
Uj II u*t season was over; and yet in that case the 
c0rir,ChaQt would have been bound to fu lfil his 
t | iat rar't. The principle of Hadley v. Clarice is, 
eq atl embargo is a circumstance which i t  is 
as a& • comPetent to the parties to provide against 
if ^ n s t  the dangers of the seas, and, therefore, 
by do not provide against i t  they must abide 

he consequences of their contract.”

I  shall only refer to one other case for the purpose 
of quoting the opinion of the late Mr. Justice Willes 
upon the question raised in the present case; Hurst 
v. Usborne (ubi sup.). In  that case there had been 
a detention for 152 days, being perils of the seas, 
and the charterers refused to load, partly on the 
ground that the vessel had arrived after the time 
when the export trade usually took place from the 
port of loading. The following is the judgment of 
Willes, J .: “  As to the other question, whether 
the construction of the charter-party can be af
fected by the fact that the particular description 
of cargo could only be supplied at a certain season 
of the year, the answer to that I  apprehend is, 
that the charter-party was probably entered into 
in the hope that the vessel would arrive at L im 
erick at that time of the year. But the question 
is, who takes the risk whether she w ill or not ? 
Why the person who is to ship the goods 
takes the risk, unless he stipulates that the 
other party shall take it. Here it  is not stipu
lated that the vessel shall arrive at Limerick by 
any particular day, but only that she shall proceed 
there with all convenient speed. The owner has 
performed his contract to proceed with all conve
nient speed when he has done all he could, but has 
been prevented by danger of the seas.”

The case of Hadley v. Clarice was decided in the 
year 1799,and it  and the cases following upon i t  have 
been regarded as authorities ever since, and quoted 
in all the text books. They are refered to as autho
rities by the American, as well as English writers. 
Lord Tenterden, in  his work on Shipping, the first 
edition of which was published in 1802, devotes a 
paragraph to it, as giving the law on the subject 
(p. 429, 5th edit.). And for the American text 
books, see Parsons on Shipping, vol, l,pp . 318, 330. 
In  the latter passage the learned writer insists 
upon the authority of Hadley v. Clarke, and re
ferring to i t  and other cases in conformity with it  
in the American courts he says: ‘‘ I t  is very clear 
that an embargo, though of an indefinite duration, 
may suspend the performance of the contract.”  
Kent also refers to Hadley v. Clarice as an autho
r ity  not questioned: (vol. 3, pp. 312, 346, 10th 
edit.) In  the latter reference, after referring to 
matters which put an end to the contract by 
breaking up the voyage, he adds: “  But a tempo
rary impediment of the voyage does not work a 
dissolution of the charter-party, and an embargo 
has been held to be such a temporary restraint, 
even though i t  be indifferent as to time. (He here 
refers to Hadley v. Clarice, and the American 
cases.) The same construction is given to the 
legal operation of a hostile blockade or investment 
of the port of departure, upon the contract. I t  
merely suspends the performance of it, and the 
voyage must be broken up, or the completion of i t  
become unlawful, before the contract w ill be dis
solved. I f  the cargo be not of a perishable nature, 
and can endure the delay, the general principle ap
plies, that nothing but occurrences which prevent 
absolutely the performance of the contract w ill dis
solve it. The parties must wait until those which 
merely retard its execution are removed.”  But such 
occurrences would cause unreasonable delay, and 
destroy the commercial speculation of the con
tract ; s till i t  would subsist.

Against this weight of authority there are, no 
doubt, authorities entitled to great consideration.

In  the case of Rankin v. Potter(ubi sup.),in which 
the judgment really was that a constructive total loss
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of the ship was of itself a loss of chartered freight, 
without notice of abandonment, there are dicta of 
several of the judges, in their opinions delivered 
to the House of Lords, to the effect that where a 
vessel under charter was delayed for an unreason
able time, the charterer was not bound to provide a 
cargo. Yenturing, as I  do, to differ from the 
judgment of the court below, I  must, of course, 
venture to differ from those dicta. And i t  may 
properly be noticed that those dicta are upon a 
matter which did not necessarily arise upon the 
question on which the case was decided, and that 
they did not in the slightest degree enter into any 
of the judgments of any of the noble lords who 
decided the case, and were not noticod by them. 
Indeed, the judgments given exclude delay from 
sea damages, as an answer to the obligation of the 
charterer to load a cargo. The following are the 
words of Lord Chelmsford in  relation to the right 
of the shipowner under the charter, where there 
has been damage requiring reparation : “  I f  the 
sea damage which the ship sustained in New 
Zealand was such as to reduce her to a state which 
rendered her utterly incapable of performing the 
voyage to England without an expense which no 
prudent uninsured owner would incur, then the 
freight was totally lost from that moment, and 
how the owners chose to deal w ith the disabled 
ship afterwards was wholly immaterial. I f  the 
damage to the ship had been such that i t  might 
have been repaired at a reasonable expense and 
put into a condition to earn the freight, and the 
shipowners had declined to take this course, they 
would have lost the freight, not by the perils of 
the sea, but by their election.”  The rule given is 
a simple one : repair the damage, if  it  can be done 
at a reasonable expense, and tender your vessel to 
the charterer. Not a word about the time which 
i t  may require. The same remark applies to the 
judgment of Lord Colonsay and Lord Hatherley. 
I t  may also be noticed w ith reference to the 
dicta of the learned judges, that those dicta 
had reference in the particular case, not to 
the necessary delay during the time required 
for the repair of damage, but to the unusual and 
unnecessary delay arising from the shipowner, in 
stead of repairing the vessel, making use of it and 
letting i t  out for months as a store depot for coals, 
in  consequence of the want of funds.

Much reliance was placed in the argument 
upon the case of Geipel v. Smith (ubi sup.), 
and i f  that case could be regarded as over
ruling the authorities referred to, I  should 
have to consider whether I  thought myself 
bound by the earlier authorities or the last one. 
But that is not the case at all. Not a word is said 
in that case about overruling any previous autho
r ity  ; on the contrary, my brother Blackburn says 
that very different considerations arose in Hadley 
v. Clarke. And this was undoubtedly so, for Geipel 
v. Smith was not a case of detention by embargo 
or delay from necessary repairs, but of the per
formance of the charter becoming impossible, that 
is, impossible without liability of forfeiture of ship 
and cargo by reason of a duly notified and effective 
blockade at port of delivery. I t  had been held in 
the case of Medeiros v. H ill (8 Bing. 231), that 
when after the known existence of a blockade a 
charter-party was made to convey a cargo to the 
blockaded port (the case being clear from the diffi
culty which might arise i f  the object was to run 
the blockaded port), the existence of the blockade

was no answer to the engagement to proceed on 
the voyage. The object of the merchant in mak
ing such a charter was, as stated by the judgment, 
to be in readiness to enter the port as soon as the 
blockade was taken off, and so get the advantage 
of a good market. But in Geipel v. Smith, the 
blockade, after the making of the charter, inter
posed the impossibility of completing it. The 
charter contained the exception of restraints of 
princes.

Now, according to the law of England, if  a 
person engages absolutely to do something, the 
fact of its becoming impossible, or attended with 
penalties, is in  general no answer: (Paradine v■ 
Jane, so often referred to, and many subsequent 
cases.) But i t  would, perhaps, bo sufficient to say 
that such a rule could not apply to a contract 
between the shipowner and charterer, when 
the consequence of carrying the contract into 
effect would be to expose the cargo as well as the 
ship to seizure and forfeiture. I  take i t  the ship- 
owner not only is not bound to run the risk ol 
seizure by attempting to enter the blockaded port, 
but would not be justified in doing so without the 
consent of the charterer; I  mean as between them- 
But, independent of that consideration, the rule is 
founded upon the presumption, that where the 
engagement is absolute, the party takes upon 
himself the risk of being able to perform the con
tract. But that presumption is gone when by the 
contract itself i t  appears that the party contract
ing does not take upon himself that risk, and the 
exception of the restraint of princes in the charter- 
party negatives the shipowner having taken upon 
himself the risk of blockade. That being so, J 
would indeed have been most unreasonable to hoi  ̂
that the shipowner was bound by such a charter 
party after the impossibility of completing f"  
contract arose, to load the cargo and carry i t  to 
distant part, and there wait, perhaps, until i t  wa. 
necessary to return home for stores and prof  ̂
sions, more especially under the particular circus® 
stances appearing in the pleadings in that cas • 
The cases upon the effect of blockade upon a co 
tract of charter-party, are few in our courts ; •? 
the question has arisen in America, and tlae deei01 
there has been, that the effect of a blockade of j. 
port of delivery after the contract, is to jus tify1 
shipowner in  throwing up the charter. E®, ’ 
vol. 3, p. 346, 10th edit., is very clear in the 
tinction that while embargo at the port of l°adL "  
is only a temporary impediment, and leaves 
contract continuing, a blockade of the port of ° 
very makes the performance of the contract imp 
sible, and justifies the parties in  throwing . 
up. And he refers to two cases, The 2«
(6 C. Rob. 181), and Scott v. Libby (2 ew
son’s cases in the Supreme Court of ^  
York, p.336). In  the first case, Sir W. h orc 
seems to think i t  clear that a blockade of the P  ̂
of discharge puts an end to a charter P.re71° enC 
made, and in the American case the jung®, 
begins thus, p. 338: “  I t  appears to be ct?n°i,9de 
by the counsel on both sides, that by the bloc 
of the port of discharge the charter-party w»s ” 
solved, and all right to freight under 
The great loss and inconvenience of eqnipp'DAfl)0 
starting upon an enterprise which is at the ,.g, 
impossible, seems a sufficient reason for tn
tinction. But without saying that our c 
would at present go that length, I  think A 
say that the case of Geipel v. Smith is no autn
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hat detention for necessary reparation justifies 
ne throwing up the charter, or leaves i t  in force, 

according as a ju ry find, that the time taken was 
reasonable or the reverse.

Other cases were referred to in which implied 
erms had been introduced in express contracts, 
at I  d0 not think that they throw any light upon 

the particular question before us. Indeed it  
ould be impossible to examine all the imperfect 
halogies which may be put forward. Such, for 
sample, as the implied condition that a person 
ho has contracted to do some piece of work 
. ch no one else can do, such, for instance, as 

jT.'hting a picture, shall live long enough to be 
hie to paint i t ; and other similar instances. No 
°ubt when the existence of a particular person or 
hing, or state of things, can be regarded as the 

, ery foundation of a particular transaction, i t  may 
6 implied that if  the foundation fails, the transac- 
ion which is founded upon i t  ceases to be 

ref tUa'' ^ ufc uPon this subject I  would beg to 
® or to the clear and comprehensive judgment of 

brother Blackburn in  Taylor v. 'Caldwell (3 
& 8. 826). V 

an* °r ^he reasons which I  have now given, it  
^Ppears to me that the charter-party in the present 
ase continued binding upon the charterers, that 

J n?e<l uently there was no loss of freight by the 
rtls, and therefore the defendants are entitled 

.• Judgment, which would bn a reversal of the 
J ugment already given.

. Judgment affirmed,
n -Attorneys for the plaintiff, Norris, Allens, and 
carter.

Attorneys for the defendants, Field, Roscoe, and 
•> for Bateson aud Co., Liverpool.

COURT OF ADMIRALTY.
heported by J. P. AsriNACL, Esq., Barrister-at-Law.

Tuesday, Nov. 3, 1874. 
j. H. M. S. B ellero pho n .

spection of documents—Collision—Report by 
c°Ptainof I I .  M. Ship to Admiralty—Privilege 

tyj -̂Public policy.
ere a collision occurs between one of I I .  M. ships 
nd a ship belonging to a private owner, and the 

ffptain of H. M. ship makes (in accordance with 
® usual practice) a report to the Lords of the 

l c',rniralty, the High Court of Admiralty will not, 
51 ® cause against the captain of H. M. ship, in 
~ tea an appearance
Queen s Proctor by

has
order

been entered by the 
of the Lords of the

j  mifalty, order it to be produced for inspection 
J/ the opposite parties i f  the Secretary to the 
2rds of the Admiralty makes an affidavit to the 

Mect that such production would be prejudicial to 
’ini Public service.
the r ̂ as a cause of damage instituted on behalf of 
gat; > > o o l,B ra z il, and River Plate Steam Navi- 
steea n Company, the owners of the steamship Flam- 
Y iCe’ Against the Hon. George G. Wellesley, O.B., 

tli m' ra,l *n H er Majesty’s Navy, command- 
Rjql Uc fleet on the North American Station, and 
,'0£4c> ^ e" s’ Esq., captain of H. M. S. Belle-
Plam n? to recover damages for the loss of the 
c0 lliiW  which occurred in consequence of a 
Was °u with the Bellerophon. An appearance 
Adjj,^11 ,ered on behalf of the defendants by the 
C0 w U? Proctor, by the directions of the Lords 

^missioners of the Admiralty.
VoL. I I . ,  N. S.

The case first came before the court on 8th July 
1874, when a motion was made on behalf of the 
plaintiffs “  for liberty to inspect and take copies 
of and extracts from the entries in the log books 
of H. M. S. Bellerophon relating to the collision, 
and of all reports made to the Admiralty prior to 
the institution of the cause by the defendants or 
either of them relating to the collision.”  The 
plaintiffs filed an affidavit by one of the managers 
of the plaintiff company in support of their 
motion, and it  was there stated that i t  was 
believed that the plaintiffs would obtain material 
evidence in support of their case from an inspec
tion of the log books of H. M. S. Bellerophon, 
and also from an inspection of certain despatches 
or reports, which had been received by the 
Admiralty from the defendants, one or both of 
them in consequence of or relating to the collision. 
The application was not opposed on behalf of the 
defendants, so far as i t  related to the log books, but 
in so far as i t  related to the reports or despatches 
i t  was objected by counsel for the defendants that 
the production of such reports might be pre
judicial to the public service, and that they were 
in consequence privileged. The court, however, 
intimated that the mere statement of objection 
by counsel was not enough, but that i f  the defen
dants could show upon affidavits their grounds 
for objecting to produce the reports he would 
entertain the objection; the court accordingly 
made an order that the plaintiffs or their 
proctors be at liberty to inspect and take copies 
of or extracts from the log books of H. M. 8. 
Bellerophon, relating to the collision in question 
in this cause, but made no order for the present 
upon the remainder of the plaintiffs’ motion, but 
directed the defendants to file an affidavit as to 
their reasons for objecting to the inspection of any 
reports relating to the said collision made by them 
or either of them prior to the institution of the 
cause.

In  obedience to this order the Admiralty 
Proctor filed an affidavit in which Mr. Vernon 
Lushington, the permanent secretary to the Lords 
Commissioners of the Admiralty, stated as 
follows :

I ,  Vernon Lushington, of the Adm iralty, W hitehall, in  
the county of Middlesex, one of Her Majesty’s counsel, 
make oath, and say as follows :

1. I  am secretary to  the Lords Commissioners of the 
Adm ira lty  of England.

2. When any collision of importance occurs between one 
of Her Majesty’s ships and any other ship or vessel, i t  is 
the duty of the offioer in  command of Her Majesty’s ship 
fo rthw ith  to report such collision to M b senior officer or 
oommander-in-ohief, and of snch Benior offioer or com- 
mander-in-ohief to  forward the same, w ith  or w ithout 
remarks, as he may th ink  fit, to  the Lords Commissioners 
of the Adm iralty.

3. Such reports are designed solely fo r the information 
of the reporting officers, naval superiors, and the Lords 
Commissioners of the Adm iralty, and are in  the nature of 
confidential communications. I t  w ill be prejudicial to the 
public service to allow suoh reports to  become liable to 
inspection by litigants in  any proceedings at law toueMng 
the matters therein reported.

4. On the above ground, I  object on behalf o f the Lords 
Commissioners to the reports of the Honourable Geo. G. 
Wellesley, C.B., and Bichard Wells, Esq., touching the 
collision in question in  th is cause being inspected by, or 
copies thereof furnished to the pla intiffs in  th is cause, 
or any one on their behalf.
A  renewed notice of motion having been filed 
and served for the present date, the motion again 
came ou upon the question of the obligation to 
produce the reports.

2 G
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Butt, Q.C., Cohen, Q.O. (Clarkson with them), 
for the plaintiffs, in  support of the motion.—This 
action is nominally against the officers command
ing H. M. ship, but in reality i t  is against the 
Admiralty, who have directed their proctor to 
enter an appearance; the Crown is consequently 
a party to this cause, and this application is to 
compel the production of documents relating to 
the question at issue which are in the possession 
of one of the parties. I f  this suit were against 
a private owner, reports by his master would not 
be privileged. Can i t  bo said that they are 
privileged simply because they are made to the 
Crown? The allegation in  the affidavit of the 
Secretary to the Admiralty is that the production 
of documents of this nature would be prejudicial 
to the public service. That wc submit is not 
enough to exempt them from the ordinary rule ; 
there ought at least to be an allegation that the 
production of these particular reports would be 
prejudicial, even if  the Crown as parties to the Buit 
are in a position to object at all. The Crown could 
have discovery against the plaintiff. Can i t  be 
right that the Crown should have discovery and 
not give it  ? The question whether the production 
of a class of documents is prejudicial is clearly 
not for the head of a Government department, but 
for the judge to decide. The head of a department 
may decide if a particular document ought to be 
produced, but here that is carefully avoided. I f  
there is any part of this document which ought 
not to be made public let i t  be sealed up, and let 
the plaintiff have inspection of the rest. The true 
way in which the character of the document should 
be ascertained is by laying i t  before the court, 
which should decide on seeing it  whether i t  ought 
or ought not to be produced.

JR. E. Webster, as amicus curice.—In  the case of 
Dixon v. The, Small Arms Company, which was 
before the Court of Queen’s Bench last term, the 
action was brought to recover royalties from the 
defendants in respect of certain rifles which they 
ha d manufactured for the Government, of a pattern 
which had been patented by the plaintiff. The 
defendants defended on the ground that, as they 
were acting for the Government, they were not 
bound to pay royalties. The plaintiff applied for 
inspection of the contract between themselves and 
the Government, which was in the possession of 
the War Office. The Attorney-General appeared 
in court and objected to produce the document on 
the ground that its production might be prejudicial 
to the public service. The Court of Queen’s Bench 
said that this was a mode of taking the objection 
that was wholly without precedent, and that they 
could not allow the objection in that form, but that 
if  the Attorney-General would bring in an affidavit 
by the proper officer, stating that the production 
of the particular document would be actually 
prejudicial that would be the proper course, and 
the case was adjourned to give the Attorney- 
General time to consider the course he would pur
sue. Subsequently, however, the Government 
produced the document without further action 
being taken.

The Admiralty Advocate (Dr. Deane, Q C.) and
H. C. Stokes for the defendants.—In  Beatson v. 
Skene (29 L. J. 430 Ex.), an action was brought by 
the plaintiff, an officer in the English forces dur
ing the Turkish war against the defendant, his 
commanding officer, for libel. The libel was al
leged to have been contained in a report sent by

the defendant to the War Office, and at the trial 
the Secretary for War was called upon to produce 
the report, but declined, upon the ground that the 
production would be prejudicial to the public 
service, and Bramwell, B., who tried the case, 
declined to order its production. This ruling was 
upheld by the Court of Exchequer, and i t  was 
there laid down that the person who is to judge 
whether a document is to be produced or not is the 
official who has charge of it, and not the judge who 
tries the case. I t  is contended that if  the produc
tion of part is objectionable, and the rest not, the 
document ought to be produced, subject to the 
sealing up of the former part, but this is not W 
accordance with the decisions. The document can 
only be treated as a whole, and i f  its officia1 
character is established, the person in whose 
custody i t  is may object to produce it.

W adeer v. The B a s t I n d ia  C om pany, 8 De G. M- ^ 
G. 152; .

S m ith  v. The E a s t I n d ia  C om pany , 1 Phillips 50.
In  the latter case Lord Lyndhurst says, “  Now it 
is quite obvious that public policy requires, anu 
looking at the Act of Parliament, i t  is quite cleat 
that the legislature intended that the most unre
served communication should take place between 
the East India Company and the Board of Contro > 
and that i t  should be subject to no restraints or 
limitation ; but i t  is also quite obvious, that i f  ® 
the suit of a particular individual, those commun1“ 
cations should be subject to be produced in a court 
of justice, the effect would be to restrain tbe nee 
dom of the communications, and to render the 
more cautious, guarded, and reserved.’’ Taylor o 
Evidence, paragraph 866, after speaking of the pr* 
vileges of witnesses, says, “ Upon sim ilar ground^ 
the official transactions between the heads 
departments of Government, and their subordm* 
officers are, in general, treated as secrets of °ta ' 
. . . The President of the United States,
Governors of the several States, are not bound 
America to produce papers or disclose informât' 
communicated to them, when, in their own 1° 
ment, the disclosure would, on public conside 
tions, be expedient. And the same doctrine 
would seem, prevails in England, whene 
Ministers of State are called as witnesses for 
purpose of producing public documents. The P 
ceedings in this court differ entirely from Pe a0d 
of right, as they are not against the Crown, . 
even in a petition of right it  is only by sPe?lft flDy- 
of Parliament that the Crown is placed m y  
thing like the same position as a private indrvi 
as to evidence, &c. ¡..yi

Butt, Q.C. in reply.—In  Beatson v. Skene t , 
sup.) there was an express statement that the F ^  
duction of the particular document sought 'L re. 
be prejudicial, and that is not stated here. 1 a0d 
over, in that case the Crown was not a parfD ffa3 
the Secretary of War was not a suitor, an , 
not deciding in a matter in which he might be 
judiced. I f  this objection is allowed the beoj' ge){ 
of the Lords of the A ̂ rv’ ’T'0' ' ,T “ 'l l  t»“ afitt.in2 hi
up as a judge in  his own case. InT ay lo ron  
paragraph 366, i t  is fu rth e r said tha t, “  I  ’ gg,llf 
ever, the M in is ter, instead o f a ttending pers _ b 1  

at the tr ia l, should send the required paP^.olJl<l 
the hands of a subordinate officer, the jnhSe 0(Opel 
probably examine them  him self, and would o 
th e ir production, unless he were satis 
they ought on public grounds to be w it .fe
l t  is nowhere held that the affidavit of the
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tary of a Minister is enough to excuse production. 
The court ought to see the document itself.

Sir Robert Phillimore—T his is a cause of 
damage which is instituted on behalf of the Liver
pool, Brazil, and River Plate Steam Navigation 
Company, the owners of the steamship Flamsteed, 
Against the Vice-Admiral George G. Wellesley, 
C.B., commanding the fleet on the North American 
station, and Richard Wells, Captain of H. M. S. 
Bellerophon. The action is entered, in  the sum of 
40,00017

The cause has not yet been tried upon the 
Merits, but an application has been made to 
the court to order “  that the plaintiffs may be at 
liberty to inspect and take copies of and extracts 
Itom. entries in the log book of H. M. S. Belle- 
r°phon relating to the collision in  question in  this 
cause; ”  and, according to the best of my recollec- 
t'°n, that part of the motion has already been 
granted. But the application goes on further, and 
prays “  for liberty to inspect all reports made to 
the Admiralty, prior to the institution of the cause, 
by the Hon. Geo. G. Wellesley, C.B., and Richard 
Wells, or either of them, in consequence of and 
relating to the said collision.”
, I t  occurred to me when this matter was 
brought before me on a former occasion, that 
the second part of the application ought to 
stand over in  order that the Lords of the Admi- 
ralty might take such course with respect to 
t> as they should he advised was proper; and I  

have before me now the affidavit of Mr. Vernon 
tfUshingoon, the secretary to the Lords Commis
sioners of the Admiralty, in which he states as 
°llows: “  When any collision of importance 

hccurs between one of Her Majesty’s ships and 
j 1 other ship or vessel, it  is the duty of the officer 
h command of Her Majesty’s ship forthwith to 

' “Port such collision to his senior officer or eom- 
"Jander-in-chief, and of such senior officer or com- 

ander-in-chief to forward the same, with or with- 
q remarks as he may think fit, to the Lords 

otnmissioners of the Admiralty. Such reports 
re designed solely for the information of the re

porting officer’s naval superior and the said Lords 
oinmissioners of the Admiralty, and are in the 
ature of confidential communications. I t  w ill 

j,6 Prejudicial to the public service to allow such 
•Ports to become liable to inspection by litigants 
u any proceedings at law touching the matters 

th«rein reported.”
j ^ t  is obvious that i f  communications contained 
sh reP°rts of the nature mentioned in this affidavit 

°uld be held liable to inspection there would be 
L  ®at danger of producing a result which—to use 
r j.w°rds of Lord Lyndhurstin Smiths. The East 
j.g'y®. Company (1 Phillips, 50)—would be “  to 
t0 train the freedom of the communications, and 
Se render them more cautious, guarded, and re- 
ofaved ”  chan they otherwise would be between the 

° f Her Majesty, and thereby do “ in jury 
he public interest.”

ijav. 18, contended by the plaintiffs that the affi- 
cijjn] faulty in various respects, the prin- 
hot objection taken by them being that i t  is 
jud *or kbe Secretary of the Admiralty to 
hot^h A e the r the inspection would or would 
it ; “ e prejudicial to the public service, but that 
apjj8 a matter upon which the court is to form 
teQ impress its own opinion. And i t  is also con- 
Ber ied that i f  i t  would be prejudicial to the public 

l0e to allow inspection of any particular por

tion of the document, that part of i t  ought to be 
sealed up, and the other part left open for inspec
tion. I t  has moreover been argued that the affi
davit is also deficient in this respect, that it  does 
Dot state that in this particular case the production 
of these reports would be prejudicial to the public 
service, but places the present case in a category 
of cases, of which i t  may be predicated that in such 
cases the production of such reports would be 
prejudicial to the public service.

Now, i t  appears to me that the principle upon 
which this case ought to be decided has been 
laid down in the case of Beatson v. Skene 
(5 H. & N. 838; 29 L. J. 430, Ex.), which 
was referred to by the learned advocate for 
the 'Admiralty. That was a case in which a 
single judge, Baron Bramwell, had held at Nisi 
Prius, that a communication in answer to the 
Secretary of War was a privileged communication, 
and could not be produced in evidence without the 
consent of the Government. Upon motion for a 
new tria l the matter came before the fu ll court, and 
the opinion of Baron Bramwell was sustained 
by the Court of Exchequer. During the course of 
the judgment I  find the following passage :—“ We 
are of opinion that i f  the production of a State 
paper would be injurious to the public service, the 
general public interest must be considered para
mount to the individual interests of a suitor in a 
court of justice.”  Then follow these important 
words:—“ And the question then arises, how is 
this to be determined P I t  is manifest i t  must be 
determined, either by the presiding judge or by 
the responsible servant of the Crown, in whose 
custody the paper is. The judge would be unable 
to determine i t  without ascertaining what the 
document was, and why the publication of it  would 
be injurious to the public service, an inquiry which 
cannot take place in private, and which, taking 
place in public, may do all the mischief which it is 
proposed to guard against. I t  appears to us, 
therefore, that the question, whether the pro
duction of the document would be injurious to 
the public service, must be determined, not 
by the judge, but by the head of the depart
ment having the custody of the paper, and if he is 
in  attendance, and states that in his opinion, the 
production of that document would be injurious 
to the public service, we think the judge ought 
not to compel production of it.”

I t  appears to me that nothing has been 
urged before me which is sufficient to take the 
present case out of the operation of the prin
ciple here laid down. I t  is true that in 
this case Mr. Vernon Lushington has made 
a statement in an affidavit instead of orally. I  
cannot see that that makes any difference as to 
the principle to be applied to the case; and in this 
cas6 the heads of the department—for so I  read the 
affidavit of Mr. Lushington—that is to say, the 
Lords of the Admiralty have distinctly stated that 
i t  w ill be prejudicial to the public service to allow 
such reports to become liable to inspection by 
litigants in any proceedings at law touching the 
matters therein reported.

I  do not see on what evidence the court acted 
in the case referred to of Beatson v. Skene, when i t  
came to the conclusion that the head of the depart
ment objected to produce the document asked for. 
I t  is not one, therefore, which, on the question 
of what evidence w ill justify me in refusing 
to order the production of the document
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forms a precedent for the case now before me ; 
but agreeing as I  do with the principles laid down 
in that case, and feeling it  to be my duty to follow 
the opinion of the Coart of Exchequer on such a 
question as the admissibility of evidence ; upon 
these grounds I  must reject the application now 
made to me—that is, that part which relates to the 
inspection of the reports made by the defendants 
or either of them, to the Lords Commissioners of 
the Admiralty.

I  have already granted the application as far as 
the inspection of the log is concerned, and, there
fore, there is no necessity for repeating anything 
upon that point.

Solicitors for the plaintiffs, Pritchard and Sons.
Proctor for the defendant, The Admiralty 

Proctor.

Saturday, Nov. 21,1874.
T he D annebbog.

Admiralty Court Act 1861, sect. 6—Jurisdiction— 
Breach of contract before goods loaded.

The High Court of Admiralty has no jurisdiction 
to entertain a suit for breach of contract under 
the Admiralty Court Act 1861 (24 Vic-t. c. 10), 
sect. 6, where' the breach occurs before the goods 
are laden on board the vessel which under the 
contract afterwards carries the goods into a port 
in England or Wales.

T his was cause of damage to cargo arising out 
of breach of contract or duty instituted unddr 
the 6th section of the Admiralty Court Act 1861, 
on behalf of Messrs. John S. De Wolff and Co., 
of London, merchants, against the foreign ship 
Dannebrog, and i t  now came before the court 
upon motion on behalf of the defendants “  to 
reject the 2nd and 3rd, and to direct the amend
ment of the 6th and 9th articles of the petition, 
on the ground that the court has no jurisdiction 
to try  the claim made by the said 2nd and 3rd 
articles.”  The petition was, so far as is material, 
as follows :

1. By charter-party, dated the 29th May 1874, between 
H. Jorgensen, the master of the above-named foreign 
vessel D annebrog  and the plaintiffs (charterers); i t  was 
mutually agreed that the Baid vessel being tight, staunch, 
and strong, and every way fitted for the voyage, should 
with all convenient dispatch proceed to Moses River, 
county of Halifax, Nova Scotia, or so near thereunto as she 
might safely get, and there load always afloat fromthe 
charterer’s agents a fu ll and complete eargo of biroh 
timber, deals, boards, other woods, goods, ~  lawful 
merchandise, deal ends, lath-wood palings, ^  laths for 
broken stowage, which the charterers bound themselves 
to Bhip, not exceeding what she could reasonably stow or 
carry over and above her tackle, apparel, provisions and 
furniture, and being so loaded Bhould therewith proceed 
to Liverpool, Clyde, or Bristol Channel a direct port, 
orders on signing bills of lading and disoharge at a dock 
aB ordered on arrival by charterer’s agent, or so near 
thereunto as she might safely get, and deliver the same 
on being paid freight as therein mentioned; and by 
indorsement on the said charter-party, dated the 27th 
June 1874, i t  was mutually agreed between the said 
master and the plaintiffs that the D annebrog  should if  
required oall at Penarth Roads for orders, and also give 
option of discharging at Gloucester; and that Bhould 
the vessel require to lighter part cargo to enable her to go 
up to Gloucester, the charterers should pay the expenses 
of said lighterage and other expenses as therein men
tioned.

2. In  accordance with the said charter-party the 
plaintiffs provided a fu ll and oomplete cargo of birch 
timber, and other wood goods ready to be shipped on

board the D a nn eb rog  at the usual loading place w 
Moses R iver; and i t  became and was the duty of the 
master of the D annebrog  to proceed with the earn 
vessel to Moses River and to the usual loading place 
there, and to load the said cargo ; but although all con- 
ditions were fulfilled, and all times elapBed necessary 
to entitle the plaintiffs to have the said charter-party 
performed and to have the said vessel prooeed to Mose 
River, and to the usual loading place there, and to loaa 
the said cargo and although Bhe could have safely 
proceeded to Moses River, and to the said usual loading 
place, and could have there loaded the said oargo alway 
afloat, the said master proceeded with the saw 
vessel to Ndoum Tanok Bay, which is a place not in bn 
short of Moses River, and there anchored the Ba'“  
vessel, and neglected and refused to prooeed with the 
said vessel to Moses River and to the said usual loading 
place.

3. The agents of the plaintiffs thereupon, under pr°"
test, loaded the said vessel in Necum Tanok Bay, with a 
fu ll and complete oargo of birch timber and other woo 
goods, as specified in the said oharter-party; but ny 
reason of the said refusal the plaintiffs were put t  
expenses in lightering the said cargo and other expense 
which they would not have incurred i f  the said vessel ha 
proceeded to Moses River and there loaded her cargo; an 
by reason of suoh refusal and of the said vessel having bee 
driven ashore owing to NecumTanck Bay being an expose 
anchorage, a much longer time was consumed in loading 
the said cargo than would have been consnmed in 1°* 
ing the same had the said vessel proceeded to Moss 
River and there loaded her said cargo in ac00(. ?nnt 
w ith the said oharter-party ; and the said vessel did n 
sail on and complete her voyage and deliver cargo so 15° 
as she would have done had she proceeded to Mos 
River. . ..

4. When the said cargo had been so loaded, as ato* . 
said, on board the D annebrog, her said master sl^ he 
and delivered to the plaintiffs four bills of lading of 
same tenour and date which were and are in the Wo 
and figures following, that is to say :

“  Shipped in good order and condition by J. and b- 
Wolff and Co., Halifax, in  and upon the good ship 
vessel called the barque D annebrog , whereof Jorgen 
is master for this present voyage, or whoever else

as master in the said ship, “  ̂  
now lying in the port 
Moses River, N. S., a 
bound for Penarth for ,or<L  0 
to discharge in port in  ? „  
Bristol Channel, inolndi“ * 
Gloucester, 444 pieoes of hi , 
timber 227j§ tons, 2 8 0 0  P
ines, 613 deal ends, 216 boa
5435 pieces of deals b 

md numbered as per margin, and are t> _
in the like good order and condition at the a 3

said port in Bristol Channel (all and every the 
and accidents of the seas and navigation of whats _ ^  
nature or kind excepted) unto Messrs. John S.de t0 
and Co., or to their assigns, freight for the said goo c 
be paid at freight and all other terms * * sB
oharter-party with average accustomed. In w' 3Sel 
whereof the master or agent of the said ship °r  „J 
hath'afiirmod to four bills of lading all of this teno ^  
date, one of which bills being accomplished, the res . 
stand void. Dated in Moses River, N. S., 23rd 
1864.

444 pes. birch timber 
227*5 tons,
5435pcs.deal, containing 
194,57 superficial feet. 
613 deal ends, contg. 
7519 feet.
2161 spruce boards, 
containing 23128ft.
2800 pailings.

marked and 
delivered

‘ ‘ Signed under protest,
“  Measure and quality unknown. ,,

H. Jorgensen ^
5. The said vessel subsequently sailed with tb0 ^ jy  

cargo to and in pursuance of orders which w®r . tb® 
given by or on behalf of the plaintiff, arrived w> said 
said cargo at Gloucester, but although one of to f l,Hj 
bills of lading was dnly presented to the said maste0f tb0 
delivery of the said oargo was demanded on behaR g0id 
plaintiffs and the freight for the carriage of l  '  
cargo was duly paid to the said master, and all pup" 
were fulfilled, and all times elapsed and all t “ 1IJ,fjj0ogl1 
pened necessary to entitle the plaintiffs, and *•* c t rg°. 
the plaintiffs became entitled to have all the sal ^.jj of 
delivered in accordance with the terms of the sai“  fl̂ 0d 
lading, the master of the said ship refused and n0K
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to deliver a large portion of the said cargo in accordance 
w>th the said bills of lading.

6. The plaintiffs were at the time of the said refusal of 
the said master to go to Moses River, and thenceforth 
down to and at the time when they beoame entitled as 
e'oreaaid to have the said cargo delivered at Gloucester, 
the owners thereof within the meaning of sect. 6 of the 
Arimira]hy Court Aot, 1861.

7. By reason of the several breaches of duty and 
breaches of contract hereinbefore stated, tho plaintiffs 
have sustained damage by loss of market ior their said 
°argo, have lost the said portion of cargo, and have other
wise incurred great losses and expenses-

Cohen, Q.C. and W. G. F, Phillimore for the 
defendants in objection to the petition.—The court 
has no jurisdiction over a claim of this nature. 
Lhe breach of contract complained of is a breach 
° ’ charter-party in not proceeding to the agreed 
Place of loading before the goods were put on 
hoard, and before the bills of lading were signed. 
■Ihe b ill of lading being a contract to perform 
something after the goods are put on board can 
have and has no reference to the terms of the 
charter-party relating to acts to be done before the 
loading, and consequently this breach cannot in 
any way be said to be a breach of the contract 
contained in the b ill of lading. The jurisdiction is 
wholly conferred by the Admiralty Court Act 
1«61 (24 Y ict. c. 10), sect. 6, and the question is 
Whether the breach comes within that section 
Which enacts that this court “ shall have jurisdic- 
tlon over any claim by the owner or consignee or 
assignee of any b ill of lading of any goods carried 
’nto any port in England or Wales in any ship for 
damage done to the goods or any part thereof by 
he negligence or misconduct of or for any breach 

°t duty or breach of contract on the part of the 
hwner, master, or crew of the ship.”  The claim 
?hade by the second and third acts of the petition 
,fh o t for “  damage done to the goods,”  but is for 

breach of contract on the part of the owner, 
aster, or crew.”  These words are wide, but they 

h'dst have some lim it. I t  has been laid that the 
°Urt has no jurisdiction over a claim brought

A .asjve ly ° n charter-parties, although i t  has 
jurisdiction over actions upon bills of lading and 
,°r breaches of duty on the part of the shipowner 

relation to the goods carried by him in England 
^r Wales. In The Kasan (Br. & Lush. 1) the 
0°btract was by one charter-party to carry an 
111Ward cargo, deliver it  abroad, and carry back 

c° this country a homeward cargo; the outward 
jj ir§° was not delivered according to contract; the 
, °rueward cargo was carried into an English port, 
th u Was that there was no jurisdiction over 

6 breach of contract as to the outward cargo, as 
6 breach to give jurisdiction must relate to the 

soods carried into the English port. In  The St. 
b'foud (Bro. & Lush, 4, 15; 8 L. T. Bep. N. S. 
8a ’ Law Cas. O. S. 309) Dr. Lushington
^ys, “  The statute is remedial. The short delivery 
0 8P°ds brought to this country in foreign ships
a ’'heirdelivery in a damaged state, was frequently 
^ i v o n s  in jury for which there was no practical 
rpU?®hy; for the owners of such vessels being 
hro e®t abroad, no action could be successfully 
sho'Wht against them in a British tribunal.”  This 

’'he object of the statute, and that i t  refers 
atl(j re’y to the goods brought into this country, 
and in l h® contract under which they are brought; 
by ij?ejurisdiction must be taken to be limited 
stat ®h® subject-matter in relation to which the 
v n r 6 was intended to supply a remedy (Simpson 
' -“ ‘««s, ante vol. 1, p. 326; L. Rep. 7 0. P. 290,

294; 26 L. T. Rep. N. S. 697. In  The Pieve 
Superiors (ante p. 319; 30 L. T. Rep. N. S. 97), 
the Privy Council say, “  The Legislature has 
used the words ‘ carried into any port in 
England or Wales,’ and may have done so 
designedly to meet cases of the kind to which 
reference has just been made (refusal to carry on). 
I t  has said nothing of delivery, nor of the purpose 
for which the goods may be carried into port. The 
general words of the clause ‘ any claim for any 
breach of oontract on the part of the owner &c., of 
the ship ’ must undoubtedly be construed to have 
relation to tho contract in the b ill of lading.”  
The statute refers only to the bill of lading, and 
not in any way to the charter-party ; the charterer 
therefore, as charterer, can have no locus standi in 
this court. The word “  contract ”  does not include 
every contract, but only such as is in the bill of 
lading, and therefore one which is entered into 
after the goods are put on board. In  no case can 
there be a claim under a charter-party unless the 
charterer is also holder of the bill of lading. [S ir
R. P hillim ore .—In the cases arising out of the 
German War the claims were nearly all made by 
the consignees or assignees of the bills of lading, 
and arose under charter parties : See The Henrich 
ante vol. 1, p. 79 ; L. Rep. 3 Adm. & Ecc. 424; 24 
L. T. Rep. N. S. 915; The Wilhelm Schmidt, ante 
vol. 1, p. 82; 25 L. Rep. N. S. 34; The Empress 
ante vol. 1, p. 355; L. Rep. 3 Adm. & Ecc. 597; 
26 L. T. Rep. N. S. 956.] In  those cases the 
damage arose after the goods were shipped, 
not before, as in this case. Moreover, the suits 
were really brought in these cases on the bills 
of lading, because the terms of the charter- 
parties which had been broken were by reference 
incorporated in the bills of lading; here no such 
incorporation could take place, as the bills of 
lading did not exist when the breach occurred. 
The breach of contract complained of does not 
relate to goods carried into England or Wales, 
but to a breach of an agreement by which 
the shipowner was to proceed to Moses River 
before the goods were put on board. I f  the vessel 
had not only broken her charter-party by not going 
to Moses River at all but had loaded no cargo, this 
court would have had no jurisdiction. I t  cannot 
be contended that because events have happened 
after the breach complained of, which give the 
court jurisdiction over other breaches, i t  can take 
jurisdiction over the earlier event. Simpson v. 
Blues (ubi sup.) and Cargo Ex Argos (ante 
vol. 1, p. 579; L. Rep. 5 P. C. 148; 28 L. T. Rep.
N. S. 745), although inflicting decisions as to the 
jurisdiction of the County Courts, agree as to the 
fact that the Admiralty Court has no jurisdiction 
over clauses arising out of charter-parties only. 
I t  is clear that the construction of the words 
“  breach of contract ”  in the 6th section of the 
Admiralty Court Act 1861, must be lim ited; and 
we submit that the true construction is that the 
contracts over which this court has jurisdiction are 
such as are contained in bills of lading, or such as 
might be contained in a b ill of lading. In  so far 
as a charter party contains stipulation to be per
formed prior to the loading of cargo, it  is not 
cognisable here; but those terms of a charter- 
party or bill of lading, under which goods, after 
they have been loaded, are to be carried into an 
English port, may be enforced in this court.

C. Bussell. Q.C. and E. C. Clarkson for the 
plaintiffs in  support of the petition.—The cases
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cited are not in point, and the question must be 
decided upon the construction of the statute 
itself. I f  the plaintiffs can bring the case within 
the words of the Act he is entitled to his remedy 
at the hands of the court. The defendants under
took by their charter-party to load the cargo at a 
specified place, he does not load i t  at that place 
but at another place, and so breaks his contract; 
this contract so broken was a contract relating to 
goods which have been carried into a port in  
England or Wales. [S ir R. Ph illim o r e .—If  the 
breach had occurred, and the contract had not 
been carried out further, should I  have had 
jurisdiction ?] We must admit that you would not. 
[S ir R. P h illim o r e .—Then this is in reality a 
claim in relation to the carriage of goods which 
at the time the claim arose had never been 
carried.] Such a claim is within the words of the 
statute. I t  may well be that the jurisdiction 
conferred by the statute is to be taken with 
certain lim itations; but the conditions required by 
statute clearly express that the question for the 
court to consider is not the time when they were 
complied with, but whether they have in fact been 
complied with. A t the time of the breach the 
court would have no jurisdiction, i t  is true, and 
could have acquired no jurisdiction if  the goods 
had not been carried into a port in England or 
Wales; but they have been so carried, and hence 
w ithin the express words of the statute there is 
jurisdiction. Sir R. Ph illim o r e . Only three 
persons can claim under this section, the owners, 
the consignees, or the assignees of the bill of 
lading. The claim of the two latter can only 
arise under a bill of lading, as nobody becomes 
either consignee or assignee until the bill of lading 
is signed.] The plaintiff claims as owner of the 
goods, and his contract is contained in the 
charter-party. Sir R. P h illim o r e .—A ll refer
ence to the charter-party is omitted in the 
section. Does not this appear to be inten
tional?] In  The Danzig (Bro. & Lush, 102), 
Dr. Lushington said, “  I  think the intent of the 
statute is to give a remedy to the owner or con
signee whenever the ship arrives in a British port, 
and the cargo is unduly delivered in  consequence 
of a breach of contract or duty on the part of the 
owner, master or crew of the ship. The intention 
is sufficiently expressed; the term ‘ carried ’ means 
‘ carried or to be carried.’ ”  A  charter-party is 
just as much a contract to carry goods as a b ill of 
lading, and if a charterer were to put his own 
goods on board, the b ill of lading would be nothing 
more than a receipt for the goods ; in point of fact, 
there need be no bill of lading at a ll; still, in such 
a case, this court would have jurisdiction if the 
goods were damaged. Any contract relating to the 
carriage of goods must necessarily relate to the 
loading of the goods. A  charter-party may con
tain stipulations as to ventilation, &c., and these 
are never contained in a bill of lading, and yet the 
owner of the goods could recover for damage done 
by breach of these stipulations in this court, and 
he must sue under the charter-party. In  contem
plation of law, the contract to carry is complete 
when the charter-party is entered into ; and any 
breach of that contract, resulting in  damage to the 
goods or loss in  respect thereof, may be proceeded 
for in this court, provided that conditions of the 
statute are complied with.

Cohen, Q.C. in reply.
Sir R. P h illim o r e .—This is a question relating

to pleading, but i t  raises a very difficult point in the 
construction of a statute, which the court, i f  it had 
the option, would be unwilling to decide.

The second and third articles of the petition state 
in substance a breach of contract, upon the ground 
that the cargo was not put on board at a place 
called Moses River, where i t  was contracted to be 
put on board, and i t  is said that under the Admi
ralty Court Act 1861 I  have authority to enter
tain the claim. The words of sect. 6 of the statute 
are “ by the negligence or misconduct of, or 
from any breach of duty or breach of contract 
on the part of the owner, master, or crew of the 
ship.”  f

I t  is not denied that these words, “  breach o t  

contract,”  must be construed with some reasonable 
limitation. I t  cannot be a breach of “  any contract. 
The question the court has to decide is whether 
these words w ill include a case in which the breach 
of contract took place before the goods were put on 
board. I  do not deny that there is great difficulty 
in  arriving at any satisfactory conclusion upon the 
construction of this statute, but I  do not think 
that in the sense in which the statute ought to be 
interpreted for the purposes of this case, there is 
here a breach of contract arising out of the car
riage of goods, but rather a breach arising out o 
an obligation to be performed before the goo“ ® 
were shipped ; and my opinion is that the breach o 
such an obligation is not the breach of contract the 
statute refers to.

I  must therefore order the petition to be pe 
formed by striking out the second and tb ir 
articles. a

Solicitors for the defendants, Ingledew, Ince, an 
Greening.

Solicitors for the plaintiffs, Gregory, Rowells'1’ 
and Co.
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T he  H ib e r n ia .
Collision—Lights—Regulations for preventing c' . 

lision—Effect of infringement of—Merch 
Shipping Act 1873 (36 Sp 37 Viet. c. 85), «■ 17- gj  

Where a collision occurs at night, and the 
one of the ships are not burning at the time w 
the vessels came in sight, and the court is not s® ^  
fed that the want of those lights is occasions® 
circumstances over which the crew of the e 
had no control, she must, even if  the tL'9in-oil, 
the lights did not contribute to the c0.„[ng 
be held to blame under the Merchant Sĥ PP ■„oe ne ia  lu  Obame u n a e r  u te jn e rcn u n v  - :■
Act 1873, sect. 17, which provides that ‘ -P ^  
any case of collision it is proved to the ^  
before which the case is tried that any °J 
Regulations for Preventing Collisions, conto1 .g  
in and made under the Merchant ^^ghip  
Acts 1854 to 1873, have been infringed, the' ^ l l  
by which such regulations shall be infringea ^
be deemed to be in fault, unless it is >> l0,ances 
the satisfation of the court that the circumst 
of the case made a departure from the regwa 
necessary.”
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The Merchant Shipping Act 1873, s. 17, renders it 
necessary for the court, in every cause of collision, 
to inquire whether there has been an infringement 
of a regulation, and, if  so, whether the circum
stances rendered a departure from the regulations 
necessary.

Although a ship must be deemed in fault for an 
infringement of the regulations preceding but 
not occasioning the collision under The Merchant 
Shipping Act 1873, s. 17, she is not necessarily 
wholly in fault; but i f  the other ship has been 
guilty of negligence, or a breach of the regula
tions, the latter will also be held to blame, and 
the damages divided between them.

This was an appeal from a decree of the H igh 
Court of Admiralty of England, in a cause of 
damage promoted by the owners of the cargo lately 
laden on board the British Banner, the respon
dents, against the steamship Hibernia and her 
owners, the appellants, in respect of the loss of the 
cargo belonging to the respondents by reason of a 
collision between the two vessels.

The case of the respondents, as set out in their 
Petition, filed in the High Court of Admiralty 
Was substantially as follows:

The barque British Banner left the Commercial 
Cocks, in the Port of London, on the 22 nd Oct. 
a®73, with a crew of ten hands and laden with a 
CarSo of iron, bound for Newcastle-on-Tyne. 
..About 8 p.m. of the next day, the 23rd, she, in 
he course of her voyage, was in about midchannel 
etween the Ship Wash L ight and Orfordness. 

hhe wind was about west. The weather was very 
hhe and clear, the tide was flood, of the force of 
etween two and three knots an hour. The 
rUish Banner was under two topsails, foresail, 

«ainsail, and mizen, and foretopmast staysails, 
ailing about north-east by north, making about 
even knots an hour, with a good look-out. The 

^Pendents then proceeded to plead in these

W* i* 16 reBalation lights of the B r i t is h  B a n n e r had 
the0 0u^r exbibited on board her between 5 and 6 p.m. of 

® aaine day, and burnt brightly then and thenceforth 
})e . within a few minutes from the time of the collision 
thr+lDâ er stated, and the plaintiffs believe and aver 
a  continued in their places burning brightly from
th6 i '030 wben they were first exhibited as aforesaid till 
that 1110 the said collision. The plaintiffs further say 
Wa ’ even if they did not continue so burning, the weather 
(Q 8 8uoh that the B r i t is h  B ann er could be clearly Been 

a distance of upwards of a mile, 
o The case of tho respondents was further that, in 
t^6 circumstances above stated, those on board 
li \ ^ r îsh Banner observed a white and a green 
and lights of the Hibernia) about a mile off, 
th ** a^out two points on the starboard bow. That 
jp , British Banner kept her course, while the 
lio-h came on, continuing to exhibit her green 

for some time, and then suddenly showed her 
bo*1 anc*> bbough loudly bailed by those on 
c ar<f the Briiish Banner, almost directly after 
str*16 ata great rate of speed into and very violently 
he ber with the stem, near her starboard cat- 
oii ’ ^ ° 'ng ber such damage that she sank at 

Ce, and her master and five others of her crew 
^ d ro w n e d .
kg'1 .6 respondents charged the Hibernia with not 
atl -PlnJ? a good look-out, with improperly porting, 
the r f  3tb not complying with the 16th article of 

^Regulations for Preventing Collisions at Sea. 
Bib ea8e ° f  the appellants, the owners of the 

ernia, as set forth in their answer, was that the

Hibernia, a screw steamship of about 512 tons 
register, with her master and a crew7 of twenty-nine 
hands, a general cargo, and nineteen passengers, 
left Dundee on the 22nd Oct., bound for London.

Their answer then alleged as follows:
About 7.50 p.m. of the 23rd Oct. the said steamship was 

nearly abreast of the Ship Wash Light Ship. The wind 
was about north-west, blowing a fresh breeze, the night 
was dark but clear, and the tide was about one hour 
flood and of the force of from two to three knots an 
hour. The H ib e rn ia  was steaming about south-west, and 
making about eleven and a half knots an hour, and oarried 
her proper regulation side and masthead lights, which 
were properly placed and fitted and burning brightly, and 
a good look-out was kept on board her. About this time 
the look-out forward reported a vessel ahead with no light. 
The chief officer, who was on the bridge at the time, saw 
the vessel so reported right ahead, but without any light 
visible on board of her. The said vessel afterwards 
proved to be the barque B r i t is h  B a n n e r, the cargo of 
whioh the plaintiffs allege themselves to be the owners 
of. In  consequence of the darkness, and the absence of 
any light on board of the said barque, those on board the 
H ib e r n ia  supposed that the barque was going in the same 
direction as the H ib e rn ia , and the chief officer of the 
H ib e rn ia  had the steamer’s helm put to port in order to 
pass clear of the barque. I t  was not known that the 
B r i t is h  B a n n e r  was approaching the steamer until the 
vessels were very near together, when the steamer’s helm 
was put hard to port, and, seeing that there was then 
danger of collision, her engines were stopped. The B r i t is h  
B aw & er starboarded her helm and the two veesels 
came into collision, the Btem and port how withal of 
the steamer striking the starboard bow of the B r i t is h  
B a n n e r.

The appellants charged the British Banner with 
not having proper regulation lights duly exhibited, 
with not keeping a proper look-out, and with star
boarding, and further with being “  in fault within 
the meaning of the 17th clause of 36 & 37 Yict. c. 
85, for infringing the Regulations for Preventing 
Collisions at Sea by neglecting to carry proper 
side lights.”

On the 20th A pril 1874 the cause came on for 
hearing upon oral evidence before the learned 
judge of the Court of Admiralty, assisted by 
Trin ity Masters. The evidence and facts proved 
are sufficiently shown in the judgment of the High 
Court and of the Judicial Committee.

The learned judge, with the concurrence of his 
nautical assessors, found the Hibernia alone to 
blame for the collision.

The judgment of the learned judge was as 
follows :

Sir R. P h illih o r e  : In  this case the collision 
happened about eight o’clock on the evening of 
the 23rd Oct. 1873, and somewhere about midway 
between the Ship Wash Lightship and Orfordness. 
The vessels that came into collision were the 
barque the British Banner, with a crew of ten 
hands, laden with a cargo of iron, and bound for 
Newcastle-upon-Tyne, and she was a very small 
vessel, 468 tons—the tonnage is not pleaded, but 
that is the evidence-—and the Hibernia, a screw 
steamship of 512 tons register. The case of the 
British Banner is, that the weather was fine and 
clear, the tide flood, of the force of between two 
and three knots, and she was under two topsails, 
foresail, mainsail, and mizen, and foretopmast stay
sail, sailing about N.E. by N., making about seven 
knots an hour. The third article pleads, in rather 
a remarkable manner, the facD as to her regulation 
lights. I t  pleads as follows : (The learned judge 
then set out the third article of the respondents’ 
petition, as given above.) They therefore take up
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these two positions : first, that their lights were 
certainly burning within a very short time of the 
collision, and the presumption must be that they 
were burning at the time of the collision ; and, 
secondly, that if they were not so burning, still 
that the barque was visible at the distance of up
wards of a mile. The defence is, that the Hibernia 
screw Bteamship was steaming about 8.W., and 
going, according to the evidence, at not less than 
fifteen knots over the ground; that the look-out re
ported a vessel ahead with no light. The chief officer 
saw the vessel withoutany light visible; that in con
sequence of the darkness and absence of any light 
the Hibernia supposed that the barque was going 
in the same direction as herself, and it  was not 
known she was approaching the steamer t i l l  the 
vessels were very close together, when the Hiber
nia’s helm was put hard a port and the engines 
stopped; and she ascribes the collision to two 
causes, viz., that the British Banner had not her 
regulation lights duly exhibited, and she impro
perly starboarded her helm, and that under the 
17th section of the 36 & 37 Viet. c. 85—the statute 
passed last year—she was in fault for neglecting 
to carry her proper side lights. Now upon this 
question as to whether the British Banner had 
not her side lights burning at the time of col
lision, the evidence is certainly to a great extent 
embarrassing and doubtful. These facts, indeed, 
are proved, that the British Banner had proper 
lights, properly placed, and certified by the Board 
of Trade. I t  is proved, too, that i t  was her habit 
to carry these lights, for she had put them out 
the night before the collision happened; i t  is 
proved that they were put up that very night, and 
were burning within ten minutes of the collision. 
The evidence mainly relied upon on behalf of the 
defendants is by one of the crew of the British 
Banner, stating that just before the collision he 
ascertained that the port and starboard lights had 
both simultaneously gone out, from what cause is 
not known ; and i t  is further urged in support of 
this position that a vessel called the Thames was 
in the vicinity of this collision, so that, though the 
master and the second mate both say that they 
saw the barque a mile off quite distinctly upon the 
water, and a mile and a half through their glasses, 
yet they do not say anything with respect to her 
carrying lights, which is true. As I  have already 
said, the evidence upon this point is embarrassing 
and conflicting ; but I  am of opinion that, assum
ing that these lights had become accidentally 
extinguished just before the collision, being of a 
proper character, and properly burning, and pro
perly put up that night, the 17th section of the 
36 & 37 Viet, would not apply, which enacts that, 
“  If, in case of any collision, i t  is proved to the 
court before which the case is tried that any of the 
regulations for preventing collision contained in or 
made under the Merchant Shipping Acts 1854 to 
1873, has been infringed, the ship by which such 
regulation has been infringed shall be deemed to 
be in fault, unless it  is shown to the satisfaction 
of the court that the circumstances of the case 
made departure from the regulation necessary.” 
I  am not disposed at present to hold that this 
clause of the statute would apply to a case where 
the lights had been properly put up, were of 
a proper character, and were properly burn
ing, and accidentally extinguished. But I  do 
not think it  necessary, after a conference with 
the Elder Brethren, to come to any decided con

clusion as to which side the court onght to 
believe with respect to the fact of these lights 
being burning and extinguished at the time of 
collision ; and for this reason, the steamer in her 
case states the wind to have been N.W., and 
all her witnesses agree that the barque was seen 
right ahead, upon which the steamer alleges she 
immediately ported and hard-a-ported, and it  must 
have been done, according to her own showing, at 
the least of from a quarter to half a mile off, and 
at a speed of fifteen knots, which she was going at 
that time. The Elder Brethren are of opinion 
that, upon this statement, i t  is physically impos
sible the collision could have taken place as here 
described, viz., by the stem of the steamer striking 
the British Banner upon her starboard cathead. 
Now i f  the wind was, as the Hibernia states it  *° 
have been, N.W., and the barque’s course was N.E- 
by N., she had the wind only one point free, and, 
therefore, it  was impossible she could have star
boarded to the extent to have brought about tb0 
collision ; and I  must add to this, that I  am satis
fied by the evidence that the barque did not star
board at a ll; but taking the case as the Bteamer 
puts it, and, under the advice of the Elder Brethren, 
I  find it  impossible the collision conld have taken 
place in the way she describes. In  our judgment 
the British Banner, even if she had not lights, vr®8 
seen at a sufficient distance, and in circumstances 
which ought to have led the Hibernia to execut0 
the proper manoeuvre for getting out of her way> 
instead of which she ported her helm, and brongb 
about the collision. I  therefore, find, upon the 
steamer’s own showing, that her story is not to b0 
maintained, and I  am of opinion that she alon0 
is to blame for this collision.

From this decree the owners of the Hibernia 
appealed, for the following amongst other reasons •

1. Because the judgment is contrary to the fact
proved, and ought to be reversed, and is wrong 1 
law. ■

2. Because i t  is clearly established by the er  ̂
deuce that the British Banner had not her regal® 
tion lights duly exhibited at the time of the col  ̂
sion, and because the absence of such fig“  
contributed to and caused the collision.

3. Because the British Banner was in I®]1 
within the meaning of the 17th section of the ¿o 
37 Viet. c. 85.

4. Because the fair inference to be drawn >r
the whole of the evidence is, that the Hibernia 
navigated with all due care and skill, and t 
there was no neglect or default on the part of tn 
in charge of her. r

5. Because the British Banner had no pr°P 
look-out and improperly starboarded her helm- , 

Day, Q.C. and Gainsford Bruce, for the ®PP  ̂
lants.—The court below has omitted to f 
whether the British Banner had or had not ^  
regulation lights burning at the time of the &> 
sion, and has said that the Hibernia could n 
avoided the collision even if  the British 9
had no lights. We submit that the court 
bound to find, as a question of fact, whether . 
British Banner had lights or not. The Mere  ̂
Shipping Act 1873 (35 & 36 Viet. c. 55), 8; .0„ 
renders a ship absolutely to blame for a co, !j0u8 
i f  proof is given of a neglect of the Regal® ^  
for Preventing Collisions, even if  that ae^^e 
does not contribute to the collision, uni088 fe 
circumstances of the case warrant a dep®* ^  
from the rule infringed. Consequently, the

w»8



M ARITIME LAW CASES. 457
P e iv . Co.] T h e  H ib e e n ia . [P e iy . Co.

below was bound to consider whether the regula
tions had been complied with by the barque, and, 
i f  not, whether there was any valid excuse. I f  the 
barque did not carry lights when she ought to have 
done so, she must be held to blame. [S ir M. 
Sm it h —To give effect to that section, ought there 
Dot to be an inquiry in every case of collision as to 
whether the regulations have been complied withp 
otherwise the section would be inoperative.] As 
We submit, the section was intended as an addi
tional mode of enforcing the regulations, and to 
decide that a ship can escape condemnation in 
damages because, although she breaks the regula
tions, her infringement of them did not contribute 
to the collision, would destroy the effect of the 
Act. The Merchant Shipping Act Amendment 
Act 1862 (25 & 26 Yict. c. 63), sect. 29 is sufficient 
to meet the case where the infringement of the 
Regulations complained of occasions or contributes 
to the collision ; such a case is there expressly pro
dded for. But this Act was not found sufficiently 
stringent, and the Legislature, to enforce the ob- 
servance, has made vessels responsible forinfringe- 
thent of the rules independently of these infringe
ments having occasioned the damage. [S ir M. 
pMlTH.—I f  a vessel for some time before she came 
mto collision were in such a position that she 
could show, and did show nothing but her red 
j'Sht, and i t  should turn out that during that time 
cer starboard light was not burning, would she be 
>ablo to condemnation, even i f  her starboard light 

j. lighted) could not have been seen, and there- 
0re could not have affected the collision in any 

*ay.] Such, we submit, is the true construction 
ct the statute. On the facts it  is distinctly shown 
pat the barque’s lights were not burning for some 
ime before tbe collision; nor is the Hibernia in 

an7 way to blame.
-6utt, Q.C., and W. G. F. Phillimore (Stokes, with 
cm), for the respondents.—If  the statute is con- 
ru®d literally and strictly, as contended for by the 

PPellants.it w ill workenormoushardship. Suppose 
v case where a vessel has her lights washed out in 
ery bad weather; has she infringed the regula- 

th°nf ’ ° r  ’s s*le w‘t l1' n fcbe last words of sect. 17 of 
th6 Act> t'bat is to say, “  the circumstances ol 

6 case make a departure from the rule neces- 
A ry. ’ [S ir R. P. Oo lliee .—I t  would rather be 
j  .at fbe rules, in such a case, had never been in- 

inged. The last words of that section must 
j. I mken to apply to the meeting and sailing 
sa ’>and not to lights. I t  can never be “  neces- 
r fy ”  to depart from the regulations as to car- 
Bu V,8 lights.) In  another view, a ship ought in 

°h a case to be exempt from the obligation ; the 
B er® absence of a light cannot be said to be neces- 
tli ^ an infringement of the regulations within 

® meaning of the statute, and i f  i t  is an infringe- 
p^Pt an excuse may be shown. [S ir B aenes 
thaf°CCK'—The statute throws the onus of showing 
the6 ®XCU3e upon the person not complying with 
as_ regulations.] That we must admit. Then, 
ee^ming, that, if  the lights of the barque had 
sho m t0 hurn through no fault of the respondents 
to i.] y before the collision, they would not be 
Pot0!?1?6’ can we ®bow sufficient excuse for their 
qu ?eiug alight ? [S ir R. P. Oo lliee .—That is a 
i , stion of fact. Before going to that, I  should 

contention is on the con
bkj
St!.?6? know what y o u r________________
thB ]■ ’on of the statute, supposing i t  is found that 
\y6 'gnts were extinguished through your neglect.] 

must admit that the Legislature has enacted

that we must be held to blame for an infringement 
of the regulations, although not causing the col
lision. Then, can we show good cause? [S ir M. 
Sm it h .—Primd facie, tbe fact of your light being 
out is evidence of negligence. There is no evidence 
in this case that there was an accidental cause 
which would have put the lights out.] I t  is shown 
that they were properly trimmed and lighted, and 
were looked to shortly before the collision. There 
is a presumption that they were proper lights, and 
would burn the usual time. No negligence has 
been shown, and it  ought to be presumed that they 
went out by accident, unless shown otherwise 
[S ir B aenes P eacock.—What are the circumstances 
shown to the satisfaction of the court which made 
a departure from the rule necessary ?] The fact of 
their going out through no explainable cause is 
a circumstance showing that the not having 
them burning at the time of collision was an acci
dent.

We submit, however, that in fact the lights were 
burning at the time of collision. The judgment 
of the court below must be taken to mean that the 
judge, without deciding the question whether the 
lights were or were not burning at the time of 
collision, assumes that they were not burning, and 
finds that i f  they were not they had gone out 
through some cause which was not an infringe
ment of the statute. [S ir B aenes P eacock.—The 
learned judge expressly declines to find whether 
they were burning or not.] His judgment would 
seem to be that he considers it  unnecessary to de
termine whether the lights were burning or not, 
because he says that if  they were out at the time of 
collision, they went out accidentally. [S ir B aenes 
P eacock.—Then you say that his finding is, that 
there was no infringement. Sir R. P. Oo llie e .—Is 
not the finding, that because the lights had been 
properly trimmed and lighted in the first instance, 
they must have gone out by accident; and is not 
the true inference that, because they went out 
they were not properly trimmed p ] The finding 
in substance is, there was no negligence, and con
sequently no infringement of the regulations, and 
that is what the statute really refers to; the statute 
is intended to meet cases of negligence, not acci
dent.

The Hibernia is to blamo upon the facts, for not 
keeping a good look-out, and for not slackening 
speed in proper time.

Day, Q.C., in reply. Gar. ada. vult.
Dec. 5, 1874.—The judgment of the court was 

delivered by
Sir B aenes Peacock.—This was a suit instituted 

in the High Court of Admiralty on behalf of the 
owners of certain cargo which had been shipped 
on board a barque called the British Banner, and 
which cargo was lost, together with the vessel, in 
consequeuce of a collision which took place on the 
23rd Oct. 1873, between the barque and a steam 
vessel called the Hibernia.

I t  appears that the collision took place about 
eight o’clock in the evening. The British Banner 
states that her course was N.E. by N. The course 
of the steamer was S.W.; so that the vessels were 
in fact going in opposite directions. The allega
tion in the petition on the part of the plaintiff was 
“  The regulation lights of the British Banner had 
been duly exhibited on board her between 5 and 6 
p.m. of the same day, and burning brightly then 
and thenceforth until within a few minutes from
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the time of the collision hereinafter stated. And 
the plaintiffs believe and aver that they continued 
in  their places burning brightly, from the time 
when they were first exhibited as aforesaid, t il l 
the time of the said collision.”  Then there follows 
a very remarkable statement: “  The plaintiffs 
further say, that even if  they did not continue so 
burning, the weather was such that the British 
Banner could be clearly seen for a distance of 
upwards of a mile.”  They do not state that if the 
lights did not continue burning, the cause of their 
not continuing to burn was a circumstance over 
which they had no control. One of the answers on 
behalf of the Hibernia was, “  The British Banner 
was in fault within the meaning of the 17th clause 
of the 36 & 37 Viet. c. 85, for infringing the regu
lations for preventing collisions at sea by neglect
ing to carry proper side lights.”  There was 
conflicting evidence in the cause as to whether 
the lights were or were not burning at the time 
of the collision, or at the time when the vessels 
came within the distance of sight. The learned 
Judge of the Court of Admiralty who tried the 
case said that the evidence was embarrassing, but 
that he did not consider i t  necessary to come to 
any decided conclusion as to which side the court 
ought to believe with respect to the fact of the 
lights being burning and extinguisbed at the time 
of the collision. The meaning of that is, that he 
thought i t  unnecessary to decide whether the alle
gation of the one side who said that the lights 
were burning, or the allegation on the part of the 
other, that the lights were extinguished was true. 
I t  appears to their Lordships to be a subject of 
regret that the learned judge who heard the w it
nesses and saw their demeanour did not decide 
the question of fact, whether at the time of the 
collision, or when the vessels first came within 
sight, the lights were or were not burning. Their 
Lordships consider i t  very important in  deciding 
whether the Hibernia was wholly in fault, and the 
judgment right in that respect to consider whether 
the lights were or were not burning at the time 
when the vessel came in sight.

The Merchant Shipping Act of 1862 (25 & 26 
Viet. c. 63) enacted, “  I f  in any case of collision it  
appears to the court before which the case is tried 
that such collision was occasioned by the non-ob
servance of any regulation made by or in  pur
suance of this Act, the ship by which such regula
tion has been infringed shall be deemed to he in 
fault, unless i t  is shown to the satisfaction of tko 
court that the circumstances of the case made a 
departure from the regulation necessary.”  That 
section applies only to a case in which it  appears 
to the court before which the case is tried that the 
collision was occasioned by the non-observance of 
any regulation. But by a subsequent statute, 
which was passed in the last session, to prevent 
the necessity of deciding upon conflicting evidence 
whether the collision was caused by the non-ob
servance of the regulation, i t  was enacted that, 
“  I f  in any case of collision it  is proved to the court 
before which the case is tried that any of the regula
tions for preventing collision contained in  or made 
under the Merchant Shipping Act have been in
fringed,”  not that the collision has been caused by 
the infringement, but simply if  i t  shall appear to 
the court that the regulation has been infringed, 
“  the ship by which Buch regulation has been in
fringed shall be deemed to be in fault, unless i t  be 
shown to the satisfaction of the court that the

[Psiv. Co.

circumstances of the case made a departure 
from the regulation necessary: ”  (36 & 37 Viet, 
c. 85, s. 17.) I f  it  turns out that these lights were 
not burning at the time when the vessels came in 
sight, and there was no excuse for the lights hav
ing been extinguished, it  appears to their Lord- 
ships that the case falls within that section ; that 
the regulation which enacts that the lights shall 
be carried was infringed, and that the barque must 
be deemed in fault, unless i t  is shown to the 
satisfaction of the court that the circumstances of 
the case made a departure from the regulation 
necessary. I t  is, therefore, necessary to inquire 
first, whether the regulation was infringed, and it 
so, whether the court is satisfied that the circum
stances of the case made a departure necessary.

Now, with referenceto the question as to whether 
the lights were burning, the evidence of the chief 
mate of the British Banner is important. A t 
page 8, line 11, of the record, the question is put 
to him : “  Q. Now had or had not your regulation 
lights been put out that evening ? A. They had 
been put out. Q. By ‘ put out,’ you do not mean 
* blown out,’ but put in their proper positionsj
A. Yes'. Qr What time were they put out ? A- 
A  little  before six. Q. Had you given instruc' 
tions with regard to them? A. Yes, I  superm 
tended the lighting of them myself, and say tha 
they were properly trimmed. Q, Who trimme 
them ? A. The steward. Q. I  believe the steward 
was drowned in the collision ? A. He is drowne 
Q. Did you yourself do anything to them before 
they were put out ? A. I  lighted the lamps. Wj 
Did you manipulate them in any way? A. I  screwe 
them down to the proper focus. I  was with them 
before. I  was afraid to trust him, and dm 1 
myself, Q. You know what trim  they required • 
A. Yes. Q. What did you burn in them? -"J 
Paraffin oil. Q. Were they old or new lig “ "8' 
A. New lights. Q. When you say ‘ new,’ he 
long had they been in the ship ? A. Six mon • 
Q. Had they been passed by the Board of j  ra . 
Surveyor? A. In  July, in  the H u ll Docks 
Shields. Q. How long would these lights, in t „ 
ordinary course of things, burn without trimming
A. Prom six at night to four in the morning, 
that, according to his account, without fresh tr i  ̂
ming, the lights which were putup  at six.oU?be 
to have been burning t i l l  four o’clock m 
morning. “  Q. That is ten hours ? A. Ten bon • 
Q. You say you saw them up a little  before 7 ̂  J 
did you see them again at all before the colhsio  ̂
A. Between five and ten minutes before eigb • g 
could not say exactly, but as near as possible 
minutes before eight. Q. How long was gj 
before the collision ? A. About ten nun, eta
perhaps not so much. Q• Where did you see q
from P A. I  went forward to examine them. be- 
How were they burning P A. Brightly. W; o0t 
lieve you did not see them again ? A. 1 al 
see them again. Q. Are you certain that ? 
minutes before the collision they were burn * 
A. Well, I  am quite certain they were.’ j  n j  ^0
is asked, “  Had you any other lights at oll ; jDg 
not mean coloured ? A. Yes, we had re ^^ey 
lamps on board. Q. What were they for ? A- t0 
were for putting out if  the others wan y
be taken in for trimming. Q. And were ^
always kept trimmed? A. Always ready- 
Were they ready this night ? A. They were g8. 
that same night.”  Then at p. 11 he 18. 
examined “  Q. You say the steward was tn



MARITIME LAW CASES. 4 5 9

P r iv . Co.] T he H ib e r n ia . [P r iv . Co.

who trimmed the lamps on this occasion p A. He 
trimmed them.”  Now i t  is to be remarked that 
this steward was a man whom he could not 
trust, he had stated so in the previous part of 
his evidence. The man whom he could not 
trust is stated to have trimmed them. “  Q. He 
had charge of the lamps P A. No. Q. Who had 
on board the ship p A. When we were going down 
I  had charge of them. Q. Yon were going up ? 
A. We were going down the r iv e r; the steward 
was a stranger on board. He was a black, and I  
took fu ll charge of them by the captain’s order. 
Q- You did not trim  them P A. I  did not trim  
them, but lighted them. Q. Who would have 
charge of the lamps P A. I  had. Q. What was 
the steward’s name P A. Joe ; I  th ink he was an 
old man.”  I t  appears, then, that these lamps were 
lighted at six o’clock, and this witness says in his 
evidence he saw them not later than ten minutes 
before the accident happened. I f  they had gone 
out during that space of ten minutes, and before 
to® time when the vessel came in sight of the 
■Hibernia, i t  became necessary to consider whethor 
they were extinguished by unavoidable circum
stances, or under circumstances over which the 
owners of the vessel had no control. Now, the 
evidence of the master, the mate, the second mate, 
aod all the evidence on the part of the Hibernia 
]Va8 that when they first saw this vessel at a dis
tance they saw no lights, that there were no lights 
burning at that time. The master and mate of 
the Thames were also called as witnesses in the 
cause. They were independent witnesses, and 
they were not asked with respect to the lights as 
t° whether they saw them or not.

John Littlefield, one of the crew of the barque, 
? aa also called as a witness, and he proved dis- 
inctly, if  his evidence is to be believed, that the 

I'ghts were not burning at the time when the 
Vessels came in sight. He was asked, “  Going on 
eck, did you observe anything yourself? A. I  

walked straight away forward on the starboard 
‘oe, ana when I  got forward I  heard a man, 
alle^ < 0 ur]y > by nickname, say, ‘ Why, this port- 
'ght’s o u t! ’ When I  heard him say that, as I  
as on the starboard side, I  looked over the rail in 

bis position, and looked aft, and I  said, ‘ Why,
, "he starboard light is out too! ’ Then I  heard 
Lurly ’ gay, ‘ One of you take this lamp from me, 
bd I  will hand it  down to you.’ I  said, ‘ I  w ill

the starboardj^ke this here lamp down,’ that was 
'atnP- As I  was going to take the starboard lamp 

Wn, I  8ee the man who had been on the look-outfrom six to eight with i t  in his right hand. Q. Byt i t » W10JLL 111 111

v 6 Court, Who was that ? A. The man that had 
¡.e?b °n the look-out from six to eight. Q. Took 
left Rub ^  in his right hand, and his
s t1 ,” anJ hold of the lanyards of the rigging— 
arm °ard rigging- From there I  slewed round 

u Went across to the forehatch, and as I  was 
B®PPing off the fore-hatch I  looked forward and 
tiui 6 8teamboat’s three lights.”  So that at that 

e> when he saw the steamer’s lights, he has 
on°ked as a fact that the lights were not burning 
thi t)°ai’d fhe British Banner. I t  is said that 
Beg8 wfrness L  not to be believed. Their Lordships 
see 110 r ?ason f°  discredit his evidence. There 
thi?18 lo be no reason why he should have invented 
pur story- Then i t  is said that he came for the 
fhat*0?6 Proving the case of the Hibernia, and 
bar webi on to say he saw the sails of the 

C|Ue flapping, which is not the case, and that he

is net to be believed. I t  should be remarked that 
the chief mate was asked whether he did not re
member having a conversation with this man, 
John Littlefield, after he was picked up and taken 
on board the steamer. He was asked, “  Q. Do you 
remember having a conversation with John L ittle 
field on board the steamer P A. I  merely said to 
him, ’ Say nothing here,’ as they would be asking 
him questions, but to wait t i l l  he got to London.”  
He said he told him this, because he was stiff when 
ho got on board; but why his being stiff and cold 
should be a reason for his not answering any 
questions, or his being likely to answer them in  
the wrong way, or not according to truth, w ith 
reference to whether the lamps were lighted or 
not, their Lordships are unable to see. “  Q. You 
mean when he was picked up out of the water p 
A. Yes. Q That was after the collision? A. After 
the collision P Q. Do you remember asking John 
Littlefield whether he was stiff or n o t; whether 
he said anything about the lights on board the 
steamer ? A. I  said so to him because the captain 
of the boat aBked me about them, and I  thought 
he might say something to him, and I  warned 
him and said, ‘ Be careful what you say until you 
get to London,’ and I  said no more to him,”  I t  
seems certainly reasonable to suppose that he was 
speaking to John Littlefield, and cautioning him 
against giving any answer with reference to the 
lights, because he himself was aware that the 
lights were not burning at the time of the collision. 
He was asked, “  Did he tell you that he had 
relieved the lookout, and unshipped the port light 
to have i t  retrimmed? to which be answered, 
“  That I  do not know.”

Their Lordships have come to the conclusion 
upon the whole of this evidence that the lights 
were not burning at the time when the vessel first 
came in sight of the Hibernia.

Then comes the question, what was the cause of 
the lights not burning ? I t  is unnecessary for 
their Lordships to come to any definite conclusion 
as to what was the cause of their not burning, 
because the Act of Parliament requires it  to be 
proved to the satisfaction of the court that the 
circumstances of the case made departure from 
the regulation necessary. The onus lies upon 
those who aver that the British Banner was not 
in fault, to satisfy the court that the circumstances 
under which the lights went out rendered a 
departure from the regulation necessary. No 
evidence upon that point was given, and, if  one 
may conjecture upon the subject, there seems to 
be very little  doubt but that the lights went out 
because there was not sufficient oil to supply 
them. I t  appears that they had been burning the 
night before, that they ought to have been 
trimmed by the steward, Joe, a blank man, new on 
board, in whom they had no confidence. A ll that 
the mate can say as to their having sufficient oil, 
is from turning them down, as he says, to the 
proper focus. He did not examine the reservoir of 
the lamps to see whether there was sufficient oil 
in them.

Their Lordships, on the whole of the evidence, 
are of opinion that the British Banner was not 
carrying her regulation lights at the time when 
the vessels first came in sight, and they are not 
satisfied that the want of those lights was occa
sioned by circumstances over which the crew of 
the British Banner had no control; and that i t  was 
not from an unavoidable accident. The case
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therefore falls within the statute, and their Lord
ships consider that they are bound to pronounce 
that the British Banner was in fault.

But the statute does not tay, that under those 
circumstances the defaulting ship shall be con
sidered the vessel wholly in fault, and it  becomes 
necessary to consider whether the Hibernia in any 
way contributed to the collision. Now the learned 
judge, who heard the witnesses, arrived at the 
conclusion, with the assistance of the Elder 
Brethren of the Trin ity House, that the Hibernia 
was wholly in fault. He says, “  In  our judgment 
the British Banner, even if  she had not lights, was 
seen at a sufficient distance, and in circumstances 
which ought to have led the Hibernia to execute 
the proper manoeuvre for getting out of her way, 
instead of which she ported her helm and brought 
about the collision.”  I t  is important, then, to 
consider whether the learned judge was wrong in 
arriving at the conclusion that the Hibernia was 
in fault. Now, so far from thinking that he was 
wrong, their Lordships are entirely of that opinion. 
According to the evidence of independent w it
nesses, the master and the chief mate of the 
Thames, the Hibernia passed them, and after they 
got clear from the smoke of the Hibernia they saw 
the British Banner, and they could make out 
through their glasses that she was approaching 
them, that she was coming in an opposite direction. 
Now if they, notwithstanding the darkness of the 
night, could see that the British Banner was 
coming in that direction, their Lordships think 
that i f  the Hibernia, which at that time had ap
proached nearer to the barque, had kept a proper 
look-out she must have seen that the other vessel 
was coming in an opposite direction in sufficient 
time to enable them to keep out of her way. They 
say they had a right to assume, not seeing the 
vessel’s lights, that she was going in the same 
direction as themselves, in which case they would 
not have seen the lights, even i f  they had been 
burning. But their Lordships are of opinion that, 
by the use of their glasses, they might have made 
out in sufficient time that the vessel was an ap
proaching vessel, and not one going in the same 
direction as themselves. According to their evi
dence, thev did not discover, until the vessel came 
within 150 feet, that is within 60 yards of them, 
whether she was an approaching vessel or not. I f  
such were the case their Lordships are of opinion 
that there could not have been a proper look-out 
on board. The evidence of the master, James 
Finlay, is this : He says he took charge of the ship 
at the Ship Wash Light at 10 minutes to 8 o’clock. 
He was asked, “  How long was i t  before the col
lision you went on deck P A. About 15 seconds 
before the collision happened. Q. Were you about 
going on deGk before you heard any orders given ? 
A. I  was about going on deck, I  was opening my 
room door and I  heard ‘ p o rt! ’ My house is in 
front of the poop, and I  heard ‘ p o rt; ’ and ‘ hard 
aport! ’ as 1 went forward, and the collision just 
happened as I  went on the bridge. Q. When you 
opened your room door you heard ‘ port! ’ P A. 
Yes, heard ‘ po rt! ’ when I  got on the top of the 
poop, on the top of the ladder I  heard ‘ hard a- 
p o rt! ’ Then he was asked “  you heard * port,’ and 
by the time you got to the ladder, you heard hard 
a "port P A. Yes. Q. You did not see anything 
of the barque just before the collision P A. No. 
Q. Who had charge of the deck P A. The chief 
officer. Q. Did you stop your engines ? A. When

I  went on the bridge, I  see the vessel, and I  said 
‘ God help, that vessel sinks,’ and she (meaning the 
Hibernia) was stopped.”  The engineer says the 
vessel was stopped about two seconds only before 
the collision took place. I t  appears that the blow 
was such that the British Banner was sunk almost 
immediately.

I t  appears to their Lordships, upon the whole ox 
the evidence, that the learned judge came to a 
right conclusion upon the evidence, that the 
Hibernia was in fault. Their Lordships are of 
opinion that the want of the regulation lights on 
board the British Banner contributed to the 
accident, and that at all events the British Banner 
must, under the provisions of the 36 & 37 Yicfc. 
c 85, s. 17 be deemed to be in fault.

Under these circumstances their Lordships win 
feel i t  their duty to recommend to Her Majesty 
that the judgment of the court below be reversed, 
and that i t  be pronounced that both vessels were 
in fault, and that each party do pay his own costs 
in the court below, and the costs of this appeal.

Appeal allowed. Judgment below reversed.
Solicitors for the appellants, Beacon, Son, and 

Biogers.
Solicitors for the appellants, Stokes, Saunders, 

and Stokes.

Bee. 9,10, and 19, 1874.
T he A m ebiq ue .

Salvage—Quantum of reward—How arrived at
Appeal. ,

The Judicial Committee will not reduce an awnr 
of the High Court of Admiralty in a cause oj 
salvage,unless the amount awarded is so exorbitan > 
and so manifestly excessive that it would be un
just to confirm it. _ ,

The value of property salved is to some extent to 
treated as an ingredient in the calculation of t 
quantum of salvage remuneration, but that va 
must not be allowed to raise the quantum t°.a 
amount altogether out of proportion to the servie 
actually rendered. . „

An award of 30,0001. on a value of 190,000ï. in 
case of a derelict ship reduced to 18,0001 on 
qround that the reward was out of proportion 
the services rendered. .

T hese were appeals from decrees of the 
Court of Admiralty in two causes of salvage l0S 
tuted by the respondents against the French s te» ^ 
ship Amérique. The one cause was a consolida 
cause instituted on behalf of the owners, mas 
and crews of the steamship F. T. Barry and ^  
barque Auburn; the other, a cause institute , g 
behalf of the owners, master, and crew ox 
steamship Spray. r0f

The Amérique, a very large iron screw sfeam ,g 
4600 tons register, employed in conveying ft 
and passengers between Havre and New YprK, t0 
back, was, when on a voyage from New x°r ^  
Havre, abandoned by her master, crew, „r,^ 
passengers, about 4.30 p.m. of the 14th Apn 0f 
when about seventy or eighty miles wes 
Ushant. , giie

A t the time the Amérique was abandoned 
had encountered heavy weather for abou g 
days, and through some unexplained careles 
a great deal of water had been allowed to gel 
her, which had risen high enough to put ou
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engine-room fires, and some of her pumps were 
choked. She was, however, perfectly sound in hull, 
having no leak which could be afterwards discovered 
in her.

About 4 30 a.m. of the 15th A pril the barque 
Auburn, which was the first vessel to come up with 
the Amérique, came up, and about 10.45 a.m. a 
boat’s crew from her boarded the Amérique.

About 10.30 a.m. the Spray came up, and about 
11 a.m. a boat’s crew from her boarded the
Amérique.

The Spray is a steamship of 393 tons net register, 
with engines 80 horse-power nominal, working up 
to 390, and having a crew of sixteen hands. She 
was outward bound for Gibraltar.

The mate of the Spray who commanded the 
boat’s crew went all over the Amérique. She had 
then a lis t to port, and about a foot of water in the 
lower saloon, which apparently came from one of the 
glass side ports being out, into which the water 
came as the vessel rolled. Ho stopped this side 
Port with bedding. He found no other damage 
down to the fourth deck or in the fore or main 
holds except two other side ports broken on the 
starboard side, a considerable height above water. 
In  the stoke-hole he found six feet of water from 
the bottom of the ship, and the pumps choked.

Some further hands were sent from the Spray, 
and it  was arranged that two of the crew of the 
Auburn should remain on board the Amérique, and 
the Spray began towing the Amérique. During 
the course of the towing the chain to which the 
hawser was attached on board the Amérique ran 
°ut and could not be unshackled or got rid of.

The Spray began to tow, and towed during the 
rest of that day and the night. Those on board the 
Amérique, however, in the uncertainty of the 
feather and their position, thought i t  safe to go on 
hoard the Spray for the night.

In  the morning they returned, and began 
*'0 cut the cable, which they succeeded in doing 
aIter some work. About this time the F. T. Barry, 
Mother steamship, came up.

The F. T. Barry, a steamship of 545 tons net 
register, with engines of 99 horse-power, working 
hp to 400, having a crew of twenty-three hands all 
°ld, and being homeward bound, did not come up 

^■th the Amérique t i l l  about 6 a.m. of the ltith  
■^Pril. The Amérique was then lying with the 
“Pray alongside of her, and the crew of the Spray 
^cre cutting with cold chisels a large chain hanging 

of the hawspipe which had run out in the 
Process of towing the Amérique the day before, 
t^te r some conversation between the mate of the 

Vr<ay who was in charge of the Amérique, in the 
of which the mate of the Spray offered the 

• I .  Barry 10001. to assist in the towage, which 
as refused, an arrangement was made between 
e two masters. After the chain had been severed

both vessels began to tow the Amérique, and con-
Uued to tow towards Plymouth with some not 
Uusual casualties, such as the tow ropes occasion- 
y breaking and the towing vessels occasionally 

setting out 0f  position, t i l l  the 18th April.
Un one occasion the F. T. Barry, during the 

sh'irSe tde towage, got in such a position that 
. 6 came into collision with the Amerique in two 
a?®8- and sustained damage.
About 2 p.m. of the 18th April the Amerique 

P ^ ed tbe Eddy stone Lighthouse. About 3.30
tin t *36 ^Pray lot g° ° I ber. The F. T. Barry con- 

Ued towing her, and afterashorttime a tug came

out and assisted. About 5 p.m. the Amerique was 
brought to a safe anchorage in Plymouth.

No further services were done by the F. T. 
Barry.

There was some difficulty in the towing on 
account of the great size of the Amerique, and she 
settled down in the water to some extent during 
the towage ; but she steered very well, the weather 
was fine, and there was no danger of her sinking 
when she got into Plymouth.

A  claim was preferred on behalf of the F. T. 
Barry for the damages occasioned to her by the 
collision with the Amerique, and evidence was 
given that i t  cost 6001. to make this damage good. 
A  claim was also made in respect of anticipated 
liability to the owners of the cargo on board the
F. T. Barry by reason of delay.

501. was paid for the tug by the owners of the 
Spray. After the Amerique came to anchor about 
twenty men and some force pumps were sent on 
board by the agents of the Spray to pump her out. 
On the morning of the 19th it  was found that there 
had occurred during the night some derangement 
of the machinery of one of the water closets, and 
that a good deal of water was coming into the ship 
thereby. Some more men and a fire-engine were 
sent on board her, and in the afternoon she was 
towed by the tug which had first taken her in tow 
and two Government tug3 to the Catwater, where 
she was given up to the collector of customs, and 
the services of the Spray ceased.

A  claim was preferred on behalf of the Spray for 
601. for loss and damage to ropes and hawsers, and 
1301. expenses or loss occasioned by her going into 
Plymouth, but no evidence was given that her 
owners had been put to expenses at all equal to 
this amount. À  claim was further made for 
3791. 6s. lOi., expenses incurred by the agent of 
the Spray at Plymouth. A  claim in respect of loss 
in consequence of inability to fulfil the charter- 
party under which the Spray then was also was 
pleaded.

The value of the Amerique was agreed at 155,0001. 
and her cargo and freight at 35,0001. Charges of 
misconduct were made against the salvors by the 
appellants, who accused them of pillaging the Ame
rique. m

On the 16th July 1874, the two causes came on 
for hearing before the learned judge assisted by 
Trinity Masters; and the learned judge decreed to 
the whole of the plaintiffs the sum of 30,0001. with 
costs, and out of this sum he awarded 15,5001, to 
the owner, master, and crew of the Spray, to the 
owner, master, and crew of the F. T. Barry 14,0001. 
and to the owner, master, and crew of the Auburn 
5001.

The judgment of the High Court of Admiralty 
after setting out the facts was as follows :

Sir R. P h illim o r e .—And now I  must deal with 
the charge against the salvors, which I  regret was 
not fu lly withdrawn, but I  think substantially, as 
far as the present parties before the court are 
concerned, i t  may be said to be retracted, and it 
was in my judgment hastily, unduly, and unjustly 
made. The deck of this vessel appears to have 
been strewed with property of all descriptions, as 
one might expect in a vessel of this enormous size, 
carrying passengers and being suddenly deserted, 
and some few of those articles appear to have been 
taken possession of—as it  would seem to me—for 
the purpose of custody and not for the purpose of 
improper appropriation by those on board the
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Spray and those on board the F. T. Barry ; and 
there was an averment, which showed an extrava
gant piece of recklessness in this case, that by 
taking possession of these articles and not imme
diately returning them, the salvors were deprived 
of their right of salvage, which of course could not 
be entertained by thecourt. Looking to the wholeof 
the circumstances of the case, I  am satisfied that no 
blame attaches on this score to the sal vors in this case. 
Well, then, this enormous vessel was saved by the 
exertions of these salvors. The cargoand the vessel 
arrived comparativelyuninjured. One of the ques
tions I  have had to put to the Elder Brethen of the 
Trin ity House is—What would have happened if 
the vessel had not met with the salvors at the time 
when she did ? In  their judgment she might have 
floated some time longer, which is, of course, an 
uncertain conjecture, or would probably have gone 
ashore or on the rocks. There is one circumstance 
to which Sir John Karslake (for the Spray) adverted 
most properly, namely, that nothing could be more 
dangerous to the general interests of navigation in 
this part of the world than that a vessel of 4600 
tons without lights and without anything to 
indicate which course she was pursuing should 
be floating about in the water. We all know that 
the Peninsular and Oriental Steamers come in that 
track, but without alluding to their particular case, 
every vessel would have been subject to the 
possibility of very great danger i f  the vessel had 
not been taken in tow at the time when she was. 
I  have already said that there was considerable 
danger to the salvors, and on consultation with the 
Elder Brethren they are perfectly satisfied that 
nothing more could have been done than was done 
with regard to the navigation of the Amerique, and 
that Bhe had not strength of hands enough to 
reduce the water to enable the fires to be lighted, 
which i t  appeared might have been effected by a 
sufficient crew, but that was not done. Now, seeing 
that this was a French vessel, and that Brest was 
not very far distant from the place where the 
desertion took place, I  was anxious to know what 
the French law would have awarded by way of 
compensation in a case of this description, not that 
that information could lead the court to follow 
precisely the French law, but that i t  might afford 
to it  some guide in regard to a property of this 
enormous value, towards making up its mind as to 
what the English law ought to award, because there 
being no fixed sum, according to our jurisprudence, 
i t  must always remain in the breast of the court, 
exercising the best judgment i t  can, after receiving 
nautical advice, to fix an equitable remuneration. 
And I  do not think it  wholly irrelevant to say that 
the French law, as I  am able to ascertain it, is to be 
found in the well-known work, the Ordonnance de 
la Marine of Louis X IY . Although I  have no 
evidence as to the immediate modern practice, still 
I  am justified in saying that the French law, as a 
rule, gives always one th ird  of the property salved 
of a derelict to the salvors. I  am to award that 
remuneration according to the lex fori, but after 
weighing carefully all the circumstances of the 
case, to the principal of which I  th ink I  have 
adverted—and there are others, no doubt, which i f  
the court were to take a longer time before deliver
ing its judgment it might advert to—I  think that 
I  shall act in accordance with the principles and 
the decisions of the English cases and the proper 
equitable and legal considerations which present 
themselves to the mind of the court on the facts

which are proved before it, i f  I  award out of this 
190,0001. saved entirely from utter destruction by 
the salvors, after the crew and the master had 
abandoned her as hopelessly lost, the sum of 
30,000Z. I  shall give the Auburn 5001. I  shall 
give the Spray 15,5001., because she had, it appears 
to me, the greatest labour, and is entitled to that 
sum, notwithstanding she was not the first in 
possession ; and the F. T. Barry 14,0001., making 
in the whole 30,0001. I  intend that sum to include 
all charges whatever—the in jury done to the F. T- 
Barry, the injuries done to the hawsers, and all 
the different items that were mentioned in the 
course of this inquiry. I  would rather not proceed 
to a distribution of this, unless I  am especially 
asked to do so. I  would rather th ink that the 
owners would be of opinion that i t  is a case in 
which the men ought to be most liberally rewarded, 
and certainly I  wish to say now that the mate of 
the Spray, who was put on board first, ought at 
least to receive a double portion. I  direct the 
amount awarded to be paid by the ship and cargo 
in proportion to their value. The plaintiffs are, of 
course, entitled to their costs.

From these decrees the owners of the A m e r i q u e  

appealed upon the ground that the amount awarded 
was excessive.

Butt, Q.C. and W. G. Phillimore (Stubbs with 
them, for the appellants—The amount awarded 
in the court below is excessive. The learned judge 
has taken into consideration two elements which 
he ought not to have considered at a ll ; first, the 
French law as to derelict property; secondly,the 
value of the property salved. Whatever the French 
law may be, an English tribunal ought not to 
consider it  in awarding an amount of compensation, 
such amounts are clearly to be measured by the 
rules in force in the tribunal in which the case is 
tried. Moreover, there was no mention in the 
pleadings of French law. Then as to the value o 
the property. Not many years back there were no 
such large steamers and no vessels of such enor" 
mous value. In  those days i t  occasionally happened 
that half the value of a derelict was awarded, bu 
that practice has long been abandoned, and the 
amount of award depends upon the circumstances 
of each case. We submit that the value of tn 
property salved ought not to be considered on 
assessing the reward. The true elements of 8,a 
vage reward are a sum tocompensatethe salvors to 
the risk and trouble they have undergone, and 
further sum to render similar salvage services o 
another occasion if required. In  The Syriau 1 
Mar. Law Oas. O.S. p. 387) the vessel salved rt 
not a derelict, but the principles there laid dotr 
apply equally to the case of a derelict; i t  is the 
said: “  In  dealing with the present case, the c°n  ̂
also bears in mind that there is a large amoun  ̂
property salved, but for the single purp°se ,g 
remembering that i t  is enabled out of an **®P jj 
fund fitly to remunerate meritorious services ^  
performed; and the court does not hold the 1® K 
value of tkte property salved as a ground 
attempting to extort from the owners of that P 
perty, or from the underwriters, as the case may ^  
more than a fu ll recompense for such services. g 
that case the salvage was the more meritori _ 
because there was salvage of life. The true m 
pretation of that decision is that if  the court ^  
not enough to reward salvors adequately ( 
their services, let them have a large propor , 
even up to one-half; but i f  the property s®
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is so large that salvors can be adequately re
warded, reward them liberally, but without refer
ence to the value of the property salved. The rate 
of salvage reward ought not to bear any proportion 
to the value of the property salved so long as there 
is enough to reward the salvors. The main con
siderations are the services rendered and the 
danger run, andthereward should bear a proportion 
to these and not to the value. In  The Blendhall 
(1 Dods. 414,421), i t  is said,“  In  fixing a proportion 
of the value, the court is in the habit of giving 
a smaller proportion where the property is large 
and a higher proportion whore the value is sm all: 
and for this obvious reason, that in property of 
small value, a small proportion would not hold 
out a sufficient encouragement; whereas in cases 
°f considerable value, a smaller proportion 
Would afford no inadequate compensation; ”  
and an award was made of one-tenth of 
72,0001. in the case of a derelict ship. Some such 
proportion, if  the reward is so calculated, would 
be ample here. In  the judgment of the court below 
H is found that the salvors did not improperly 
appropriate certain things on board the Amerique, 
and so, finding on what he considered was an im
proper charge, he has awarded a larger sum than 
he would otherwise have done.

Milward, Q.C. and if .  E. Webster, for the respon
dents, the owners, masters, and crews of the Au
burn and the A. T. Barry.—The amount awarded is 
hot excessive, considering the danger to the salvors 
and the property salved and is not out of proportion 
to the awards shown to have been made in 

Pritchard’s Admiralty Digest, p. 841;
The T h e tis , 8 Hagg. 14; 2 Knapp P. C. 390.

.Sir fZ, James and Pritchard (E. G. Clarkson 
Wlth them), for the respondents, the owners, 
faster, and crew of the Spray.—Since the deci- 
«°n in  The Chetah (19 L. T. Rep. N. S. 621 ; 
h-- Rep. 2 P. C. 205; 3 Mar. Law. Cas. O. S.

‘ ‘ ) there can be no doubt that this court can 
I®puee the amount of salvage awarded by the 
i^'gh Court of Admiralty, but they w ill not inter
im1’6 with the amount awarded if, as was said in the 
farrier Dove (2 Moore P. C. C. 243, 254), “  there 

ns been nothing, to use a similar expression, to 
hock the conscience—nothing gross, nothing 

extravagant.”  I f  it should appear upon the face 
ot the judgment of the court below that the ingre- 

mnts going to make up the amount are improperly 
sed, this court w ill no doubt remove those ingre- 
'onts and reduce the amount accordingly, but not 
therwise. Are there, then, any improper ingre- 

• ’hhts? The only two suggested are, first that the 
J hge was influenced by improper charges made 

S&inst the salvors ; secondly, that he took into 
Ohs,deration the French Law. As to the first, 

s ere >s no trace of it  in his judgment. As to the 
, °ond, the judgment expressly proceeds upon the 
i n ( ] i an<̂  n0*’ uPon French law. But even if the 
1 tR® did consider the French law, why should he 
of ip ° 80 ** ^he amount to be awarded is a matter 

discretion, and in  such a matter i t  is not im- 
jj °Per to consider the amount that would have 
be^a awarded in the country to which the ship 
- *°ngs. There can be no doubt that the rule laiddo
J i^ n by the Ordonnance de la Marine, L iv. IY ., 
Sai 1 lA ., A rt. 27, is still in force and that 
(LalT8 derelict are entitled to one-third :
-̂ 0 9? ’ JurisPrudence Générale, T it. Propriété 
a j-  et seq.) This court w ill not interfere with 

Scretion founded upon such a consideration.

Salvors are to be rewarded not merely for the actual 
services rendered, but the general interests of 
navigation and commerce, the fatigue and anxiety, 
the spirit of adventure, and the skill and dexterity, 
which are required by the exercise of that spirit, 
are all to be taken into consideration: (The 
William Beckford, 3 C. Rob. 355.) And again not 
only the risk of salvors, their labour and the state 
of the weather are to be considered, but also the 
value of the property salved :

The In d u s t r y , 3 Hagg. 204 ;
The Bailees, 1 Hagg. 246 ;
The H e c to r, 3 Hagg. 93.

The interests of commerce require the highest 
possible reward, and salvage services can only be 
secured in the expectation of receiving a high 
reward. The Syrian (ubi sup.) does not overrule 
any of the former cases as to the ingredients of 
salvage reward, and the judgment there must be 
taken as applicable only to that particular case. A  
derelict at sea is certain to become a total loss 
unless salvors interfere.

W. G. F. Phillimore in reply.—In  the present 
case there was no danger to life or property of the 
salvors which was the case in the Blendenhall (ubi 
sup.). I t  has been expressly laid down that the 
amount of salvage does not depend on the value of 
the property salved when the property is large ; 
when the property is large, the reward ought to be 
adequate, not measured according to ohe value of 
the property, but chiefly according to the service, 
and especially with reference to the risk of life.

The Jam es D ix o n , 2 L. T . Rep. N . S. 696 ;
The S a la c ia , 2 Hagg. 263, 264.

Cur. adv. vult.
Dec. 10, 1874.—The judgment of the court was 

delivered by
Sir James W .Colvile.—These appeals are upon 

a question of salvage. The vessel salved, the Améri
que, was a very large iron screw steamerof4600 tons 
register, running habitually as a passenger vessel 
between Havre and New York. In  the afternoon 
of the 14th A p ril 1874, being on her return voy
age from New York, with eighty-three passengers 
and a very valuable cargo of merchandise, she was 
abandoned by her master, crew, and passengers, 
under the apprehension that she was sinking, and 
left to the mercy of the wind and waves, when 
about seventy or eighty miles west of 0 shant.

In  that condition she was first seen early in the 
morning of the 15th by the barque Auburn, which 
having made for her, succeeded in  putting four 
men on board of her about 10.30a.m. Very shortly 
afterwards she was also boarded by a boat’s crew 
from the screw steamship Spray, consisting of the 
mate of that vessel and two other men, who were 
afterwards joined by the engineer and a fireman 
from the Spray. The Amérique, when first boarded 
was found to be on the starboard tack, with two 
close-reef top-sails ; the foot of her mizen was 
out, and she had a strong list to port. On examin
ation i t  was found that she had agood deal of water 
in her, coming partly through a port of which the 
glass was out ; that the pumps were choked ; and 
that the water was too high to allow the mate and 
engineer to get at the machinery. From what they 
observed, and from the fact that her own master 
and crew had abandoned her, those who made the 
examination might fairly conclude that the con
dition of this derelict vessel was far worse than i t  
afterwards proved to be. The master and crew of 
the Spray, with the aid of two men whom the 
master of the Auburn agreed to leave for that pur-
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pose, nevertheless undertook the task of taking 
the Amérique toa port of safety. I t  is unnecessary 
to state in detail the measures which they adopted 
for this purpose. I t  is sufficient to say that the 
Spray, having towed the Amérique during the 
whole of the night of the 15th, at the rate of about 
two knots an hour, sighted the F. T. Barry early 
in the morning of the 16th, made signals to her, 
aud ultimately agreed with her that she should 
assist in towing the Amérique to a safe port. The 
two steamers, with more or less of misadventure, 
succeeded in getting the Amérique safely into 
Plymouth on the evening of the 18th April ; but she 
continued to be under charge of the master 
and crew of the Spray until 7 p.m. of the following 
day, when she was taken in  charge by the col
lector of customs.

The admitted value of the vessel and cargo 
thus salved is 190,000J.

The Spray was a screw steamship of 393 tons 
net register, manned by a crew of sixteen hands, 
all told, with engines of 80 horse-power nominal, 
but working up to 390 horse-power. She had left 
Newport on the 12th A pril laden with coals and 
bound for Gibraltar. And i t  is pleaded that at the 
time of the services she was of the value of about
15.0001. ; her cargo being of the value of 6501 ; and 
her freight out and home being of the value of 
127C1. She does not appear to have sustained any 
serious damage during the service, heyond break
ing her hawser, and having two butts on the port 
side torn out. In  fact, by her pleading she assesses 
this damago at only 601. ; the loss incurred by the 
owners by reason of the deviation from her voyage 
at 1301 -, and the extraordinary expenses incurred 
by them at 3791. 7s. 9d.

The F. T. Barry is an iron screw steamship of 
the burthen of 545 tons net register, valued at 
about 20,0001., and propelled by two compound 
direct acting engines of 99 horse-power, working 
up to 400. Her crew at the time of the salvage 
service consisted of her master and twenty-two 
hands. She was homeward bound, having left 
V illa  Real in Portugal, with a cargo of mineral ore 
and fru it of the value of 4,0001. for Newcastle 
on the 9th April 1874. She seems to have sus
tained damaged to the amount of 6001. ; and to 
have been delayed on her voyage for repairs for 
about twenty-one days. There were two distinct 
suits for salvage. The one by the owners, master, 
and crew of the Spray : the other by the owners, 
masters, and crews of both the F. T. Barry and of 
the Auburn. These suits were heard together 
before the Judge of the Admiralty Court, who 
awarded by way of salvage the gross Bum of
30.0001. which he divided in the following propor
tion, viz. :—15,5001. to the Spray, 14,0001. to the 
F. T. Barry ; and 5001. to the Auburn—these sums 
to be taken in fu ll satisfaction of all damages and 
expenses, as well as in compensation for the sal
vage services.

The present appeal is against that decision.
That the vessel salved was a derelict, and that 

she and her cargo were saved by the exertions of 
the respondents, that their services were in a high 
degree meritorious, and deserved a large measure 
of remuneration, are propositions which are not 
disputed by the appellants. But they contend that 
the sum awarded by the learned judge is out of all 
proportion to those services, and, on the ground 
of its exorbitancy, ought to be reduced by this 
tribunal sitting as a court of appeal.

The jurisdiction thus invoked is one Which this 
committee, and also, as would appear from The 
Cuba (Lushington, p. 14), the Court of Admiralty, 
when sitting as an appellate court, has always been 
slow to exercise. The general rule of non-inter
ference has been within the last few years stated 
and enforced at this board in The Olarisse and The 
Neptune (both reported iu 12 Moo. P. C. Reps- 
340, 346); The Carrier Dove (2 Moo. P. C., N. S-. 
p.243); The Fusilier (3 Moor. N. S., 269); and 
The England (5 Moor. P. C. 344). The object of 
the appeal was in The Clarisse and The England 
to increase, in the other case to reduce, the amount 
awarded. The general rule is nowhere better 
stated than in The Clarisse, in which Lord Justice 
Knight Bruce said :—“  I t  is a settled rule, and one 
of great u tility  with reference to cases of this de
scription, that the difference (that is the difference 
between the sum awarded, and which the appellate 
court may thing ought to have been awarded) must 
be very considerable to induce a court of appeal to 
interfere upon a question of mere discretion.”  And 
in The Neptune Lord Kingsdown, after citing this 
passage from the judgment in The Clarisse, 
observed that the same rule must apply ra 
diminishing the amount of compensation which is 
applied in increasing it.

The cases which establish and illustrate the 
exception to the general rule are The Thetis (2 Knapp. 
390); The Scindia and True Blue (4 Moo. N. S< 
101), and The Qlenduror (8 Moo. N. S. 22) ip 
which the amount awarded wa3 increased; and 
The Inca, (12 Moor. P.C. 189) and The Chetah 
(5 Moo. N. S. 178), in which i t  was reduced. 1" 
may be observed that in delivering judgment in Th& 
Chetah, Lord Chelmsford stated that “  i t  had been 
agreed by the counsel on both sides that no case 
was to be found where, upon an appeal from a 
decree for salvage services, the amount awarded 
had ever been reduced.”  But this statement ot 
the authorities was obviously inaccurate, since the 
case of The Inca, in which the amount awarded 
was largely reduced, and in which the judgment o 
this board was delivered by Dr. Lushington, was 
decided in 1858. Upon the authorities it  canno 
be doubted, nor, indeed, was it  denied at the bar. 
that the amount awarded may be reduced if *  ̂
appellate court is satisfied (to use the words 0  ̂
Dr. Lushington in The Cuba), that it  “  is so exor  ̂
bitant, so manifestly excessive, that it  would no 
be just to confirm it.”

To establish a case for the exercise of this 0
ceptional and delicate jurisdiction it would obv
ously be material to show that the judge of nr8
instance, in estimating the amount of rem unerate
to be awarded, had miscarried, by allowing fh
inHormpnh tn H« inflnpnr».Arl He Rnmftf.hinf? 'WD

els0judgm ent to be influenced by som ething 
ough t no t to  have influenced i t  a t a l l ;  o r .. ner 
e ither by g iv in g  undue consideration, or by fa“ ‘ *  
to  give due consideration, to  some circumstauc 
fa ir ly  w ith in  his consideration. A n d  according ^  
the learned counsel fortheappellants have la b o u r^  
to show some such m iscarriage in  the judgm 
under appeal. r .

Theirargum ents were founded firs t, on the ° . g  
vations made by the learned judge in  pronouno  ̂
against the defence, founded on alleged a0t® 8S 
pillage on the pa rt o f the  salvors, which , 
o r ig in a lly  set up by the appellants. T he ir L 0 
ships, however, cannot see the slightest groun 
supposing tha t, whatever the learned judge 
have fe lt touching th is  plea, he allowed tha t lee
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in any degree to affect his judgment in estimating 
the amount of remuneration which awarded. 
Another argument was more plausibly founded on 
the reference made by the learned judge to the 
French law, and to the compensation which a 
french court would have awarded to the salvors 
had they carried this derelict vessel into Brest, 
t t  must, in their Lordships’ opinion, be admitted 
that, i f  the judgment of the learned judge was 
influenced by that consideration, i t  was not properly 
so influenced. The consideration how the courts 
of another country, and that the country of the 
owners of the vessels salved, would deal w ith a 
subject communis juris, like salvage, might be 
legitimate, and even useful, i f  the courts of that 
country proceeded upon the same principles as 
those which govern our courts. But where it 
appears that the French courts are governed by a 
positive rule of law which prescribes that a fixed 
proportion of the value of a derelict is to be awarded 
to the salvors, and that our courts have for nearly 
two centuries repudiated that hard and fast rule of 
proportion, i t  is obvious that nothing can be 
deduced from the French law except an inference 
that the appellants might have been in a worse 
case i f  their ship had been carried into a French 
Port. I t  affords no ingredient which can legiti- 
inately be imported in the calculation of the sum 

,0c decreed against them in an English court, 
-their Lordships, however, though unable to 

Recount altogether for this reference to the law of 
ranee, find that in the paragraph in the judgment 

■Which immediately follows it, the learhed judge 
expressly stated that the case was to be decided 
oy the lex fori; and their Lordships are, therefore, 
ot satisfied that he did not intend to decide it  upon 
6 Principles by which his own court is habitually 

governed without reference to the French law. 
they will, therefore, deal with the question before 

cm as simply one of alleged excess or exorbitancy.
®eeT s to . be indisputable that the amount 

arded in this case is larger than any that was 
er awarded by an English court of admiralty, 

xcept that given in the case of the Thetis. The 
rvices in that case, however, were of the highest 

i ®n t- They lasted during many months; they 
solved the use of ingenious and complicated 

ant ° i nf ry ’ il( ‘ l° ss life in at least one case;
tual loss of health in may cases; great hard- 

„ 'Pa, exposure, and privations to all actively con- 
8, rned ip them. In  the present cases their Lord- 
detPS’ without wishing in the slightest degree to 
u ¡’aot from the courage with which the salvors 
f0 °ertook, and the ability with which they per- 
th ’ fheservicesin question, cannot but observe 
t h '  ” ?ose services, considered w ith reference to 

duration, to the danger to life incurred by the 
th n’ damage or risk of damage incurred by
Pr-vTtfi86̂ 8 empl°yed, and to the consequences or 
Vov consecipences of their deviations from the 
8ho 5 ea on which they were employed, fall far 
inort ° f  services which in other cases and even 
.  °f derelict, have been remunerated by much 
Pr on 6r SUms' follows then, that the value of the 
e * * *  1® the consideration on which, i f  at all, this 
^p .P f’pualaward of remuneration is to bejustified. 
Und k ra*sea the question to what extent, if any, 

ue effect has been given to that consideration, 
by ^ as argued on the authority of a case decided 
rer,r,„, rj  Lushington in 1866 (The Syrian, 
the vn f d m 2 Mar‘ Law Cas- ° -  s - 387) that 

a ue of the property salved is material only in

[Priv. Co.

V ol. IL , N.S.

so far as it  supplies a fund adequate to the payment 
of a liberal remuneration for the services rendered; 
and it  ought not further to affect the measure of 
that remuneration. The passage in Dr. Lushing
ton s judgment which is relied upon is as follows: 
“  In dealing with the present case, the court also 
bears in mind that there is a large amount of pro
perty salved; but for the single purpose of 
remembering that i t  is enabled out of an ample 
fund fitly to remunerate meritorious services well 
performed; and the court does not hold the large 
value of the property salved as a fund for attempting 
to extort from the owners of that property or from 
the underwriters, as the case may be, more than 
fu ll recompense for such services.”  Their Lordships 
do not think that this passage can fairly be taken to 
import a ruling that the quantum of remunera
tion is not in any degree to be affected by the 
value of the property salved. Such a ruling would 
be hardly consistent with what the same learned 
judge has laid down in his judgment delivered by 
him at this board in the case of The True Blue 
(4 Moo. N. S. 104) in 1866. He then cited what 
Lord Stowell had laid down in The Aquila (1 C. 
Rob. p. 37) to the effect that “  the proper mode of 
considering the question is, what is the fit  and 
proper amount, with reference to all the circum
stances, including the value of theproperty salved, 
and the risk to the property of the salvors p”  
And at p. 106 he assigns the value of the vessel 
salved as a ground on which their Lordships ought 
to increase the sum awarded by way of salvage 
remuneration by the court below. That the value 
of the property salved is, to some extent, to be 
treated as an ingredient in the calculation of the 
quantum of salvage remuneration is a proposition 
which might be supported by a long series of 
decisions beginning with those of Lord Stowell in 
The William Beckford (3 0. Rob., 356) and Sir 
John Nicoll in The Industry (3 Hagg. 208), and 
coming down to the present time. And their 
Lordships do notconceive that it  was the intention 
of the learned judge who decided the case of The 
Syrian to run counter to, or even to qualify the 
decisions of, his predecessors on this point. The 
rule seems to be that though the value of the pro
perty salved is to be considered in the estimate of 
the remuneration, i t  must not be allowed to raise 
the quantum to an amount altogether out of pro
portion to the services actually rendered. And 
this is consistent with what is said by Lord Stowell 
in The Blenden Hall (1 Dodson, p. 421). “  In  fixing 
a proportion of the value the court is in the habit 
of giving a smaller proportion where the property 
is large, and a higher proportion where the value 
is small, and for this obvious reason, that in pro
perty of small value a small proportion would not 
hold out a sufficient consideration; whereas in 
cases of considerable value a smaller proportion 
would afford no inadequate compensation.

Applying these principles, their Lordships, with 
the most anxious desire not to infringe the whole
some rule which allows great latitude to the 
discretion of the court of first instance in cases of 
this description, have been unable to resist the 
conclusion that the learned judge has given 
undue weight in this case to the value of the 
property salved, and has consequently awarded a 
sum which, having regard to the services rendered, 
their Lordships must pronounce to be excessive, 
Taking into consideration all the circumstances of 
the case, the nature and duration of the services,

2 H
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and also the tact, dwelt upon by the learned judge, 
that the merit of the salvors was enhanced by 
their removing what might have proved a danger
ous obstacle to navigation, and giving the utmost 
•weight due to the value of the property salved, 
their Lordships are of opinion that 18,OOOZ. is the 
utmost amount that can be given consistently with 
j  ustice to the owners of the Amérique, and the rules 
which govern the ordinary practice of courts of 
admiralty in  England. And they w ill humbly 
advise Her Majesty that the sum awarded be 
reduced to that amount. Following the precedents 
of the Inca and the Chetah, they th ink that each 
party should bear their own costs of this appeal. 
They do not propose to alter the proportions in 
which the judgment under appeal has apportioned 
the sum awarded amongst the different classes of 
salvors, and the result of their Lordships’ judg
ment w ill be that the sum awarded to each class 
w ill be diminished by two-fifths.

Appeal allowed ; amount reduced.
Solicitors for the appellants, Stokes, Saunders, 

and Stokes. Solicitor for the Auburn and F. T. 
Barry, Thomas Cooper. Solicitors for the Spray, 
Pritchard and Sons.

Dec. 3 and 12, 1874.
(Present: The Right Hons. Sir J. W. Col v il e , 

Sir B arnes P eacock, Sir M ontague Sm it h , 
Sir R. P. Collier .)

T he H enry M orton.
Collision—Tyne bye-laws— Vessels crossing river— 

Vessel overtaking another.
By the bye-laws in force regulating the navigation 

of the river Tyne (clause 17) all vessels proceeding 
to sea must keep to the south side of mid Channel 
and (clause 20) “  vessels crossing the river, and 
vessels turning take upon themselves the responsi
bility of doing so safely with reference to the pass
ing traffic;” under these bye-laws a vessel outward 
bound coining at full speed out of the Tyne dock 
(on the south side of the river Tyne),_ and crossing 
the river to the north side whether intentionally; 
in violation of clause 17, or unintentionally by 
reason of the force of the tide, is bound to use the 
utmost caution to avoid the passing traffic, and to 
contemplate before attempting to come out any 
contingencies, such as tide, stoppage of the traffic, 
8pc.. which may arise, and she should only cross 
i f  it can be done without risk to that traffic; i f  a 
collision occurs by want of such caution the ship 
will be responsible.

Semble, that the 21sf clause of the above bye-laws, 
providing that “when steam vessels are proceeding 
in the same direction but with unequal speed, the 
vessel” which steams slowest shall when over
taken take certain measures to allow the over
taking steamship to pass her, applies only to a 
vessel overtaking and passing another actually 
upon the same course with itself.

T hese were appeals from decrees of the High Court 
of Admiralty of England in cross causes of damage 
brought respectively by the respondents as owners 
of a screw steam ship called the Harefield, against 
a screw steam ship called the Henry Morton, 
owned by the appellants, for the recovery of dam
ages in respect of a collision between the two ships, 
and by the appellants against the Harefield in 
respect of the damages sustained by the Henry 
Morton.

The collision happened at about a quarter-past 
four p.m. on the afternoon of the 21st Jan. 18/4, 
a little  below the entrance of the Tyne dock, in 
the river Tyne. The tide was flood, and the 
weatherwas fine. The Henry Morton was proceeding 
slowly down the Tyne in about mid-river and was 
following another steamer called the E l e m o r e ,  

which was also going down at the distance of about 
three times the length of the Henry Morton ahead 
of her. When the Henry Morton was nearly oft 
the entrance of the Tyne dock, which is on the 
south or Durham side of the river, the E l e m o r e  

stopped on account of a sailing vessel which was 
in her way, and the engines of the Henry Morton 
were also stopped.

The Harefield, which was proceeding to sea, 
came out of the Tyne dock and crossed over from 
the south to the north side of the river, and 
although the engines of the Henry Morton were 
reversed and her helm put hard a-starboard, the 
Harefield, w ith her port side, between her bridge 
and forerigging, came into collision with the star
board side of the stem of the Henry Morton. The 
Harefield then went on, and with tier stem struck 
the Elemore in the centre of her stern.

The following clauses of the bye-laws for the 
regulation of the navigation of the river Tyne were 
admitted to be in force at the time and place ot 
the collision in question in this cause :—

Clause 17.—A ll vessels navigating the river when V f0 '  
ceeding towards sea shall keep to the south of 1111 
channel; and when coming from seaward, shall keep E 
the north of mid channel, so that the port-helm may 
always be applied to clear vessels proceeding in tn 
opposite direction. . .

Clause 19.—A ll vessels when under weigh, requiring i  
pass over a part of the channel which is not w ith in  tm» 
half reserved for their navigation, for the purpose of pro
ceeding to or from landings, moorings, or other Place ’ 
must take upon themselves the responsibility of doing 
in safety with reference to the passing traffic ; and, a n y  
vessel, continuing its navigation after reaching 
landing, mooring, or other place, must again proceed 
the side of the river specified as the proper side f<® if 
navigation, so soon as practicable, and take upon it  
the responsibility of doing so in safety, w ith respect 
the passing traffic. . , „ongel9

Clause 20.—Vessels crossing the river, and ve»» { 
turning, must take upon themselves the respons ib ility  
doing so safely with reference to the passing traflio. . g

Clause 21.—When steam vessels are proceeding W 
same direction, bnt with unequal speed, the vessel wn 
steams slowest shall, when overtaken, keep sufficien 
to the left, or port side, and shall offer no obstrnci^e 
whatever, by crossing the channel or otherwise, to .j 
free passage of the faster vessel; and shall ease, a»°> f 
necessary, stop the engine as soon as a faster ĝ er 
comes within th irty  yards ; and in like manner the i  ^  
vessel shall ease its engine when i t  comes within * gel 
yards of the slower vessel, un til i t  has passed the v 
so overtaken; and, that ignorance of the approach o 
faster vessel may not be pleaded by the master j, 
slower vessel, i t  shall be sufficient intimation o , 
approaoh if  the steam whistle of the faster vessel be1 e80el 
times Bounded, bnt no vessel overtaking any ° t?’.0r 0;nts, 
w ill be justified in passing such vessel at any of the P % 
or other dangerous turnings of the river, or at the 
entrances,

On the part of the appellants, i t  was conten g{ 
that the Harefield was to blame for coming®, 
the Tyne dock when she did, regard being 
the positions of the Henry Morton and At«" d 
and other vessels, and that the Harefield con 
should, in accordance with the said bye-laws, 
with careful navigation, have been kept joeg 
south side ot the river, and that her e &f0te 
ought to have been stopped and reversed ^0  
the collision, in time to have prevente
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collision. For the respondents it  was contended 
that the Henry Morton neglected to stop and reverse 
and improperly attempted to pass the Harefield 
contrary to the bye-laws of the river Tyne.

The cause was heard in the court below on oral 
evidence before the learned judge, assisted by 
Trin ity Masters.

The learned judge of the court below, however, 
pronounced the collision to have been solely 
occasioned by the improper navigation of the 
Henry Morton, and made decrees condemning the 
appellants, and their bail, in the damages proceeded 
for and in costs, and dismissing the cross suit oE 
the appellants. The reasons for the judgment and 
the evidence sufficiently appear in the judgment of 
the Judicial Committeo.

Prom this decree the appellants appealed for the 
following, amongst other reasons.

1. Because those in charge of the Harefield did 
not keep a proper look-out, and the collision was 
thereby occasioned.

2. Because the Harefield proceeded to leave the 
f  yne dock at an improper time and in an improper 
planner, without due regard to the position of the 
Henry Morton and the Elemore, and the collision 
^as thereby occasioned.

J. Because the Harefield did not take proper 
measures to keep on the south side of the river iu 
Accordance with the bye-laws as to navigation of the

yne and with careful navigation, and improperly 
neglected to keep on the south side of the river, 
and the collision was thereby occasioned.

4. Because the Harefield did not duly stop and 
Averse her engines, and the collision was thereby 
occasioned.

•5. Because the said collision, i f  not wholly 
occasioned by the several acts and defaults 
nerembefore stated, was contributed to thereby or 
oy some of them.

b. Because the judgment and decree of the court 
clow were in favour of the respondents, whereas 
ncy ought to have been in favour of the appellants, 

Q.C. and E. G. Glarheon, for the appellants. 
Milward, Q.C. and Gainsford Bruce, for the

respondents.
Bee. 12, 1874.—The judgment of the court 

^as delivered by
, Sir B arnes P eacock.—This is a case of collision 
etween two screw steamers which took place in 

a p.r !ver Tyne at about 4.15 on the 21st Jan. last, 
t  Bttle above what is known as W hitebill point on 

6 northern bank of the river. The weather was 
arear an(f fine ; the wind w in try ; and the tide 
str°Ut two-thirds flood, and running pretty 
pi °nf?ly. The Henry Morton had come from a 

ace called Jarrow, higher up the river. As she 
do u°ac4’ed the entrance of the Northumberland 
sh i wkich is on the northern bank of the river, 
0}.6 'ad to give way to a th ird  steamer, the Elem- 
dock 80 011 ̂  ward bound, which came out of that 
the^ - anc* afterwards continued her course down 
thP riVer in the wake of that vessel somewhat to 
colrn0rfch °* mid-channel. Shortly before the 
to a*Sl\?  tĵ e Elemore stopped her engines in order 

void a brig running up the river in tow ofa tug. 
the r Ut same time the Harefield came out of 
erg 1Jlle dock, which is on the southern bank, 
t i0ns. the river at fu ll speed in a transverse direc- 
Pass lntend’I1K to straighten her course for her 
cop,.a®e down the rive r; and in so doing came in 

fir8t with the Henry Morton, and after- 
da with the Elemore.

So far the facts are undisputed. Upon the other 
parts of the case the evidence is very conflicting.

The case of the Harefield is, that she was hauling 
out of the Tyne dock, and was in the act of 
straightening down the river, her engines going 
a-head, and her helm being hard a-port, when the 
HenryMorton came down the river at a rapid speed, 
and with her stem struck the Harefield a violent 
blow on her port side, nearly amidships; and that 
having got clear she came on again, strik ing the 
Harefield a second blow on the port side further 
a ft; and by means of this second blow forced the 
Harefield into collision w ith the Elemore.

The case of the Henry Morton is, that shortly 
before the collision she was about or nearly off the 
entrance of the Tyne dock, and nearly in mid
stream ; that having previously stopped in order 
to allow the Elemore to come out of the Northum
berland dock, she was following the vessel at the 
rate of about two knots an hour, when the Elemore, 
having to stop on account of a sailing vessel in her 
way, she also stopped her engines. That in these 
circumstances, the Harefield, having come out of 
the Tyne dock, was seen coming athwart the river 
towards the Henry Morton, causing danger of 
collision; that the Henry Morton thereupop 
reversed her engines and took other means to 
avoid the collision or break its force ; but that the 
Harefield with her port side, between the bridge 
and the fore-rigging, came into collision with the 
starboard side of the stem of the Henry Morton, 
passed on and struck the Elemore on her stern, 
and coming astern again came into collision with 
the Henry Morton. And the chief fault which the 
pleading of the Henry Morton imputes to those on 
board the Harefield is, that they improperly 
neglected so to navigate her as to enable her to 
keep to the south of mid-channel.

The learned judge of the Admiralty Court came 
to the conclusion that the Harefield was not to 
blame for coming out of dock at the time when she 
did come ou t; that i t  was the duty of the Henry 
Morton, not only by the law of the river, but also 
by the common rules of navigation, having the 
tide assisting her for this purpose, to stop to let 
the Harefield come out, in the same manner as the 
Henry Morton had stopped just before to allow the 
Elemore to come out of the Northumberland dock ; 
that the collision was due to the want of a proper 
and careful look-out, and to the Harefield not 
having been seen until it  was too late on the part 
of the Henry Morton to avoid the collision; and 
that the Henry Morton was alone to blame for that 
collision.

Their Lordships, in dealing with the appeal from 
this decision, propose to consider first, how far the 
evidence justifies the finding that the Henry 
Morton was at all to blame for this collision.

In  order to arrive at a just conclusion upon this 
point i t  is necessary to determine with more or less 
precision two questions which were much debated 
at the bar, viz., what was the position of the Henry 
Morton when the Harefield was coming out of 
dock P and, at what speed she was then proceeding 
down the river P

The witnesses for the Harefield place the Henry 
Morton considerably above the entrance of the 
Tyne dock at the time when their own vessel came 
out of the dock. Some, as e.g., John Wood, the 
second mate. p. 22, and William Bird, p. 37, place 
her as high up the river as the Northumberland 
dock. In  this their Lordships consider there is
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some exaggeration. I t  is admitted that the 
Elemore was then below the entrance of the Tyne 
dock. I t  is sworn on the part of the Henry Morton 
that she had stopped in order to allow the Elemore 
to come ont of the Northumberland dock ; and the 
fact that she had so stopped seems to have been 
found by the Judge of the Admiralty Court. The 
witnesses on her side also depose that she after
wards followed the Elemore at a distance of about 
three ships’ length ; she would naturally keep as 
near the Elemore as she could with safety ; and 
the distance between them can hardly have 
exceeded that at which the pilot of the Elemore 
puts it, viz., six ships’ length. On the other hand, 
i t  is to be observed that in their preliminary act 
the owners of the Henry Morton have stated that 
“ the Harefield Was first seen coming out of the Tyne 
dock board on the starboard bow of the Henry 
Morton, which was a little above the Tyne dock 
entrance, and about or near mid-channel. And 
upon the whole evidence on this point their Lord- 
ships have come to the conclusion that, when the 
Harefield came out of dock, or was seen by the 
pilot of the Henry Morton as about to come out of 
dock, the latter vessel was still above the entrance 
of the Tyne dock.

As to the speed at which the Henry Morton was 
going down the river when the Harefield was first 
seen, their Lordships see no reason to doubt that 
i t  was that stated in the preliminary act, viz., 
about two knots an ■ hour. I t  is part of her case 
that when the Elemore stopped in order to avoid 
the steam tug and the brig Isabel in tow of her, 
the Henry Morton did the same. The time at 
which this manœuvre was executed is material. 
Her captain’s evidence as to the different orders 
given to the engineer is confused, and almost in 
explicable. That, however, of Robert Brown, the 
pilot in charge of the Henry Morton, makes i t  clear 
that i t  was not until after he had seen the masts of 
the Harefield coming through the piers that this 
second stoppage of the Henry Morton’s engines 
took place ; and that between that and the previous 
stoppage, in order to let the Elemore out of the 
Northumberland dock, they had gone slowly 
a-head. The engines were not reversed and put 
fu ll speed astern until the collision was imminent. 
And upon the whole evidence their Lordships have 
come to the conclusion that the Henry Morton, 
after passing the Northumberland docks,and when 
the Harefield came through the piers, was going 
at the rate of two knots an hour; that she after
wards stopped her engines, and immediately before 
the collision reversed them ; but that up to and at 
the time of the collision she continued to have 
some way upon her.

Another question which was debated at the bar 
was whether the collision between the Elemore and 
the Harefield took place before or after the second 
collision between the latter vessel and the Henry 
Morton. There is a direct conflict of evidence on 
this point ; but their Lordships are of opinion that 
the account given by those on board the Harefield, 
confirmed as it  is by those on board the Elemore, 
and other independent testimony, is more credible 
than that of the witnesses for the Henry Morton ; 
and that the Henry Morton and the Harefield were 
in collision twice before the latter struck the 
Elemore. They are also disposed to think that, 
before striking the second below, the Henry Morton 
must have began to go a-head again, probably in 
the hope of getting clear, and so proceeding to sea.

And this is consistent with what one of the w it
nesses has sworn as to the cry from the Henry 
Morton to the Harefield to put out the cork fender.

The bye-laws which govern the navigation ot 
the river Tyne have been invoked by both parties. 
The particular clauses insisted upon are the 3rd, 
which requires all vessels proceeding to sea to keep 
to the south, and those coming from seaward to the 
north of mid-channel ; the 19th and 20th, which 
throw upon vessels requiring to pass over a part 
of the channel which i3 not within the half reserve 
for their navigation, and upon vessels crossing the 
river, or turning, the responsibility of doing so 
safely, with reference to the passing traffic; and 
the 21st, which contains the following passage, 
viz., “  but no vessel overtaking any other vessel 
w ill be justified in  passing such vessel at any or 
thepoints, or other dangerous part of the river, or 
at the dock entrances.”

Upon the facts as proved above, their Lordships 
are of opinion that the judgment under appeal, m 
so far as i t  finds that the Henry Morton was guilty 
of culpable negligence, is correct. Looking to the 
position of the Henry Morton when her pilot first 
saw the Harefield, they think that the collision 
might have ben avoided i f  the Henry Morton had 
either ported so as to pass astern of the HarefieM 
to the southern, which i t  is to be observed was the 
proper, side of the river; or had stopped and 
reversed her engines. Their Lordships think tba 
either measure was within the power of those on 
board that vessel, and that i t  was their duty t° 
adopt one of them. Instead of doing this they 
appear to have assumed that the Harefield wou 
not come so far across the river, and to have P?1 
no attention to her movements until the p °" is’0., 
was imminent. In  this their Lordships think they 
were not justified, whether the Harefield was o 
was not to blame for coming so far across the rive 
a point to be considered presently The evidenc 
of the different pilots examined in  the can 
satisfies their Lordships that the practice o ® 
crossing the river, whether right or wrong, is , 
frequent, that the contingency of the Harefie 
doing so was one which those on board the Hen ■ 
Morton ought to have contemplated, and thereto  ̂
that they were not justified in  neglecting to t!L  
the means in their power of avoiding its proba° t 
consequences. I t  is further to be observe -j. 
her master himself, and her chief mate, ad  ̂
that the collision might have been avoia 
if  the course of the Harefield had been 
served in time. Their Lordships th ink it 
to say that they have come to the conclusion 
the Henry Morton was in fault independently 
the 21st clause of the bye-laws, which ’ 
are disposed to think applies only to a vessel ov 
taking and passing another actually upon the s 
course with itself. father

Their Lordships have now to consider wne 
there was not also contributory negligence on 
part of the Harefield. o0t-

I t  is admitted that the proper course tor an ;Q 
ward bound steamer leaving the Tyne dock t0 
straighten her course as soon as possible, so “  . 
proceed down the river on the southern side o g 
channel. There is a strong body of evua 
corroborated by proof of what the Anne 1 ’ -Dg, 
did to show that this may be done without run 
like the Harefield, across the mid-channel. ^  

The judgment under appeal assumes that > ,&e
i the duty of the Harefield to get to the sou
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as soon as possible, bat finds that she was delayed 
in doiDg so by accidental circumstances, of which 
one was the presence of the raft of which much 
was said in the argument. This raft, notwithstand
ing what was argued to the contrary by Mr. Bruce, 
their Lordships must take upon the evidence to 
have ultimately gone up the river. Ic is not likely 
that it should have been towed against the tide 
down the river. Their Lordships, however, 
conceive i t  to be possible that, in order to allow 
the Harefield to pass it, i t  may in the first instance 
have been towed towards the eastern pier of the 
basin into the slack-water there. I f  this be so it  
would not very materially affect the subsequent 
movements of the Harefield, which is pretty well 
proved to have come out from between the piers 
with her head N.E. by E. Had the raft really 
altered the course of the Harefield it  would, their 
Lordships apprehend, have been a grave question 
Whether she ought not to have waited until that 
obstacle was out of the way. But on the whole 
their Lordships are disposed to think that the raft 
had little  or nothing to do with what subsequently 
happened.

Then i t  is said she came out with her head in 
the right direction, but the action of the tide on 
her starboard bow gave a fling, which canted 
her more to the northward, and impeded the action 
°f her port helm. There does not, however, seem 
to have been anything exceptional in the strength 
of the tide on that day.

Either she intended, or she did not intend, to 
8° as far across the river as she went. In  either 
case the bye-laws seem to cast upon her the 
responsibility of crossing the river, or of going out 
°f her prescribed ground without danger to the 
Passing traffic. I f  she did this intentionally (and 
f-be fact that all three steamers are found on the 
Northern instead of the southern side of mid-channel 
begets a suspicion that vessels may intentionally 
Violate the 17th clause in this part of the river in 
brder to escape the strength of tide) she was doubly 
bound to caution. I f  she were forced into that 
Position by the tide, she ought to have contem
plated that contingency. But in either case i t  
®eccns to their Lordships that those in charge of 
*cr ought to have watched their opportunity for 

bussing the river at full speed, and to have 
observed carefully what passing traffic was likely 
0 come in her way. Had they done this they 

^buld have seen that the Elemore was but a little  
e‘ °w, and the Henry Morton but a little  above the 

bpening of the dock ; and they ought further to 
,lave contemplated the contingency, which actually 
aPpened, of the downward course of these vessels 
eing arreSted by vessels ascending the river, as 

t , e7 ought to ascend it, on the northern side. Upon 
^ 6 evidence, those on board the Harefield seem to 
th'Ve Paid very little  attention to the movements of 

e other two vessels. And their Lordships cannot 
at them of having recklessly crossed the river 
u l be risk of collision with one or both. Nor are 
ob^ 8a*'Lfied that i f  the Harefield had carefully 
in S,erved the movements of the two other steamers, 
sir Se?n fbat they had been stopped by the brig, 
p °. might not have extricated herself from the 
furiv,l0a *n wbich she had placed herself without 

ber danger by reversing her engines. Upon 
the therefore, their Lordships cannot acquit
Co Y arefield of blame, and they have oome to the 
ila  ' 8i°n *bat i*1 w'i i  be their duty to advise Her 

the judgments underalesty to reverse both

appeal, and in each suit to pronounce both vessels 
to blame, and to direct that each party shall bear 
their costs, both in the Court of Admiralty and on 
this appeal.

Judgments reversed and appeals allowed.
Solicitors for the appellants, GellatLy, Son, and 

Warton.
Solicitor for the respondent, H. G. Goote.

COURT OF QUEEN’S BENCH.
Beported by J. Shortt and M. W . M cK ellar , Esqrs., 

Barristers-at-Law.

Tuesday, Jan. 19, 1875.
E dwards v . A berayron M utual Sh ip  I nsurance 

Society (L im it e d ).
Policy of marine insurance—Risk or adventure — 

Time policy—Member by estoppel—Agreement to 
decide disputes—Condition precedent—30 8p 31 
Viet. o. 23.

Plaintiff had an equitable interest in a ship, 
and afterwards received a transfer of the legal 
interest from the registered owner, who was 
a member of the defendants’ society. The 
owner insured the ship with the defendants in 
the plaintiff’s name by a policy incorporating 
the rules of the society, and providing among other 
things that every insurance effected should be valid 
and binding from noon on that day until noon of 
the 1 stjan. then next following ; by the rules, per
sons became members only by signing the articles, 
and none but members could insure their ships. 
The rules also required certain notice upon sale of 
a ship or shares thereof. The plaintiff had never 
signed the articles, nor given notice of the transfer 
to him of the legal interest, but had paid contri
butions claimed from him as owner by the society. 
I t  was also provided by the rules that the directors 
should decide claims and disputes of members, and 
that aggrieved members might appeal for recon
sideration of decisions, first to the directors them
selves, and then to the whole society; and also 
that no member should be allowed to bring or have 
any action, suit, or proceeding, or other remedy 
against the society for any claims or demands 
upon or in respect of the society or the members 
thereof, except as therein provided.

Upon loss of the ship plaintiff was refused his claim 
upon this policy by the directors twice, but made 
no appeal to the whole society.

Held: That the above clause in the policy was a suffi
cient compliance with sect. 7 of the Stamp Act 
1867; that the defendants were estopped from dis
puting the plaintiff’8 interest in the policy, and 
his right as member to sue upon i t ; but that the 
clause for settlement of disputes rendered a resort 
to all the appeals provided therein a condition 
precedent to an action against the society by a 
member.

T his was an action brought to recover the sum of 
10001. in respect of a total loss of a vessel called 
the Hermione, alleged to have been insured for 
that amount by the defendants. The cause came 
on for tria l at the sittings after Hilary Term 1873, 
before the Lord Chief Justice Cockburn and a 
special jury, when by the consent of the parties, 
and by order, the following case was stated for the 
opinion of the court.

The plaintiff is a farmer residing at Troedyr- 
hiw, between Aberayron and Aberystwith, in
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Cardiganshire, and the defendants are a mutual 
society, incorporated under the Joint Stock Com
panies’ Acts, and established at Aberayron in the 
same county. A  copy of the memorandum and 
articles of association accompanied the case, and 
was to be taken as part thereof. In  the month of 
December 1868, the plaintiff’s brother-in-law 
Daniel Davis, was about to purchase the vessel 
Hermione, and the plaintiff agreed to make him 
advances to enable him to purchase and repair 
the vessel. The terms upon which the advances 
were agreed to be and were afterwards made were 
embodied in a written agreement, dated 22nd 
Dec. 1868 : a copy of this agreement accompanied 
the case, and was to be taken as part thereof, but 
i t  is not material to the questions raised. The 
vessel was insured for the first time with the 
defendants’ society in January 1869. The insurance 
was effected by Daniel Davies, who gave directions 
to the defendants’ secretary that the policy 
should be made out in the plaintiff’s name and 
he handed to him. Davies did not inform the 
defendants of the arrangement made with the 
plaintiff. The document, a copy of which accom
panies this case, marked “  0.,”  was afterwards 
forwarded by post by the defendants to the 
plaintiff. I t  is the usual form of policy issued by 
the defendants to their members.

In  Jan. 1870 the vessel was on a foreign voyage 
under the command of Daniel Davies, and the 
plaintiff in his absence applied for a renewal of the 
insurance w ith the defendants. The premium of 
177. 10s. was paid by the plaintiff, and in  March 
1870 the defendants forwarded by post to the 
plaintiff the document a copy of which marked “ D,”  
accompanied this case, and was to be taken as part 
thereof. No copy of the rules or articles of the 
association was furnished to the plaintiff, and i t  is 
to be taken for the purposes of this case that he 
had not read, and did not know of the provisions 
contained in  them until after the loss of the vessel. 
In  March 1870 an application was made to the 
plaintiff for a sum of 177. 10s., being the contri
bution to the losses of the year 1869, payable in 
respect of the vessel Hermione. This amount was 
paid by the plaintiff on the 31st March 1870. 
Copies of the notice of call, and of the receipt, 
marked B and E, respectively, accompanied this 
case, and were to b;> taken as part thereof, but need 
not be further referred to. In  Oct. 1870 a further 
call was made on the plaintiff for the losses in 1870, 
and the plaintiff paid the amount and obtained a 
receipt. The notice of call had been mislaid, and 
a copy of the receipt, marked “  H,”  accompanied 
the case, and was to be taken as part thereof, but 
need not be further referred to. On 14th May 1870 
Daniel Davies, by bill of sale, which was soon 
afterwards registered, transferred the Hermione to 
the plaintiff. No notice of this transfer was given 
to the defendants. In  June 1870 Dauiel Davies 
made a claim upon the society for tho amount of 
the loss of an anchor and chain of the Hermione. 
The claim was for 2002., and was resisted by the 
society on the ground that the loss was one which 
should be contributed for in general average, and 
that the ship’s proportion was only 72. A copy of 
the rales was then furnished to Daniel Davies by 
the defendants’ secretary, and the sum of 72. was 
ultimately received by the plaintiff in payment of 
the claim.

The Hermione was wrecked and became a 
total loss off Pernambuco in Nov. 1870. On the

2nd Dea, 1870 the plaintiff sent in to the defendants 
a claim for the amount of the insurance of the 
Hermione, viz., 10002., and soon after Daniel Davies 
was requested to attend a meeting of the 
board of directors on the 6th Jan. 1871. He 
attended accordingly, and was questioned as to the 
circumstances of the loss of the vessel. The 
directors expressed to Davies their opinion that 
his account of the wreck was not satisfactory, and 
that the loss was not shown to have been caused 
by perils of the seas. When he had withdrawn 
from the room they came to tbe resolution “  That 
the owners of the Hermione had no claim upon 
the society.”  The plaintiff had no notice of the 
meeting, and neither Davies nor the plaintiff had 
notice of this resolution, or was required to attend 
the directors on any subsequent occasion. On the 
6th A p ril 1871 a notice, signed by ten members 
of the association, but not signed by the plaintiff 
or Davies, was sent to the defendants’ office. This 
notice was submitted to the next quarterly meet
ing of the directors. No notice to attend was 
given either to the plaintiff or Davies, and 
in  their absence the directors, without further 
inquiry, came to the same resolution as before, viz-, 
that the owners of the Hermione had no claim 
upon the society. The defendants now admit the 
total loss of the vessel by perils of the seas, but 
contend that they are not liable in this action on 
several grounds—amongst others, upon tbe groun 
that the document upon which the plaintiff brings 
this action does not specify the risk, and is there" 
fore void as a policy of insurance under 30 & "1 
Viet. c. 23, ss. 7 & 9. They also contend that tbe 
rules and articles of association are to be treate 
as incorporated with the policy, and that under t  ® 
rules the plaintiff is not a member of the de
fendants’ society, and is not entitled to recover m 
respect of any loss. There was no evidence t 
show that persons insuring w ith the society v{eT 
always required to sign the articles of association, 
and neither Davies nor the plaintiff had been re 
quested to do so, either before or after the regí“ 
tration of the society. The defendants also conten 
that the resolution come to by the directors was1 
decision upon the plaintiff’s claim, and that, n 
having been appealed from in the manner P°int ¿ 
out by rule 84, the decision has become final a 
binding. r

I t  was agreed that the court should have pm 
to draw all such inferences of fact as might ha 0 
been drawn by a jury. I t  was also agreed that 
court should have power to make all such ame 
ments as may be made under the Common b 
Procedure Acts, and to amend the particulars u 
court should th ink fit, so as to enable the plain ^  
to recover all or any of the moneys paid by him 
the defendants. ^ a9

The question for the opinion of the court 0
whether or not the plaintiff has any cause °J °° 0f 
against tbe defendants. I f  the court should ,je 
opinion in the affirmative, the judgment was 
entered for the plaintiff for such amount a 
court should direct, with costs of suit. ^eb
court should he of opinion in the negative, ,g 
judgment of nonsuit was to be entered with . .¡0p 

The memorandum and articles of assoc' 
were printed together, and i t  appeared from 
third paragraph of the former that  ̂ ^  ¡¡re

The objects fo r which the company is eet,»“ ----; 0lg 1 
the mutual insurance of ships belonging to me , .  ¡,3 »0 
the company, and the doing of a ll such other t
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are incidental or conducive to the attainments of the 
above objects.

By Article 3,
Every person shall be deemed to have agreed to 

become a member of the company who insures any ship 
or share in a ship in pursuance of the regulations herein
after contained.

By Article 4,
That no person, except the persons who have signed 

the copy of these aricles kept for that purpose at the 
office of the company, previously to the complete regis
tration of the society, shall become a member of the 
society, un til his admittance shall have been consented 
to by a board of directors, and he shall have signed the 
copy of these articles kept for that purpose at the office 
of the company.

By Article 3£,
That the directors shall have fu ll power to enter into 

and execute, and also to modify, alter, or release any 
contract or agreement respecting any matter in which 
the society may be interested; and to adjust, settle, and 
decide all claims and demands upon the society by the 
Members thereof; or to decide and determine ail dis
putes, controversies, and matters arising between the 
Bociety and members of the society concerning insur
ances or claims upon, or liabilities by and to the society, 
B’Ud concerning the laws, rules, regulations and bye- 
aws of the society; and the decision of the directors 

Bhall be final and conclusive, as well upon the society as 
t-he members thereof; and no member of the society 
sball be allowed to bring or have an action, suit, or pro
ceeding or other remedy against the society or the mem
bers thereof, for any claims or demands upon or in re
peat of the society or the members thereof, except as is 

provided by these presents; but no director who shall be 
lo c a te d  in the particular matter which shall be referred 

»*“ 6 directors, further or otherwise than a general mem- 
cr of the society, or whose claims upon the society shall 
e submitted to the decision of the directors, shall be 

flowed to vote or interfere in such matter or claims ;
* . *n case any question shall arise as to any director 

e]ng allowed to vote in such matter or claim, such 
question shall be finally decided by the directors 
Present at any board, exclusive of the director whose 

Bhall be questioned ; and the directors may, i f  they
think fit, cause any of such claims and demands, 

t  .; the amount to be paid to any member of the society,
0 be submitted and referred to the decision of any 

Person practising as an average adjuster of marine 
ssurances, who shall be attended by, and have the same 

Powers of calling for, and enforcing the attendance of 
.k ^ u u ts  and other evidence, as the directors would; 
ani? Redirectors or any person on the part of the society, 
at ̂  v  8 claimant> or any P0rson on his behalf, shall be 
g hberty to attend and produce any evidence before 

eh average adjuster; and in every such case the 
andl8l0n ° r award ° t such average adjuster shall be final 

o conclusive on the society and claimant, and every 
: „ r8°n interested in such claim, and no appeal shall be 
allowed therefrom.

Article 63,
ves ?t i f  a«y member of the society shall sell any 
his i ’- ° r  shares ° f any vessel insured by the society,

. jdahns upon the society, and liability to contribute 
in 0̂8ses or damages of other members of the society 
ag r0Bpect of such vessel or shares shall cease as soon 
deli 6 P°sse88ion of such vessel or shares shall be 
othlVer?d to the purchaser thereof, or the sale shall be 
Bka?irVv*Se completed, and notice in writing of the sale 
Be 1 have been given by the member so selling to the 
v ° *ry, but not before; and the purchaser of such 
¿av ei or shares, i f  not a member of the society, shall 
if  4-no claim upon the society in respect thereof; and 

J3 Purchaser be a member of the society, such 
tber shall have no claim upon the society in respect 
in y ° f > nntil he Bhall have entered such vessel or share 
ieSD l8fOWn name in the books of the society, and in all 
latio Ĉ 8 ^ave conformed to the laws, rules, and regu

ns of the society in respect of such vessel or shares.
Article 74,

every vessel insured in the society shall have an 
be dgi?r  ship’s husband, whose name and address shall 
reta ' lvei'ed by the owner or owners thereof to the sec- 

y, and be entered by him in the books of the society;

[Q. B.

and every such agent or ship’s husband shall have 
fu ll power to transact and settle a ll matters of business 
w ith  the society relating to snch vessel, and to pay and 
receive and give discharges for a ll moneys which shall be 
payable from, ©r receivable by, the owner or owners of 
such vessel to  or from  the society; and to whom a ll 
notices and demands affecting the owner or owners of 
such vessel may be delivered, and when delivered shall 
be binding on such owner or owners.

By Article 83,
That in  a ll cases of any vessel or shares thereof 

insured by <the society being lost, wrecked, stranded, 
burnt, abandoned, captured, damaged, or injured, by 
being run  down, or otherwise in jured by any other vessel, 
the owner, master, or mate, or some of the crew, shall as 
soon as circumstances w ill permit, give notice thereof to 
the secretary of the society, who shall thereupon, by 
le tte r to  the several directors, summon a board of 
directors on the firs t convenient day, not exceeding seven 
days from the receipt o f such notice ; and the directors 
shall proceed to examine the owner, master, and mate, 
and Buch of the crew as they shall th ink  necessary, as to  
the cause of such loss or damage, and shall make such 
fu rther inquiries, and take such measures and make such 
decisions and regulations thereon, as in  the ir judgment 
the case shall require ; and the owner or master of any 
vessel so lost, wrecked, stranded, burnt, abandoned, 
captured damaged or injured, shall not commence any 
repairs except such as shall be deemed necessary fo r the 
immediate safety of such vessel, or settle or compromise 
any claims or disputes, or prosecute or defend any action 
or su it in  relation thereto, w ithout the previous consent 
of the directors.

By Article 84,
That i f  any member of the society shall be dissatisfied 

w ith  the decision of the directors as to the settlement of 
any loss or damage sustained by such member, or as to 
any claim or other matter settled or adjusted, or decided 
by the directors ; and such member so dissatisfied shall 
procure ten other members of the society, not being 
directors, to  jo in  w ith  him in  a w ritten  requisition to  the 
directors to  reconsider and revise the ir decision. The 
directors shall thereupon call a Board of Directors of not 
less than ten, and consider and revise such decision; 
and in  case such member shall be dissatisfied w ith  the 
fu rthe r decision of such Board of Directors, such mem
ber so dissatisfied, together w ith  twenty other members 
of the society, may, by w riting  under the ir hands, require 
the secretary to  summon a Special General Meeting of 
the Society, to  be held at any time not exceeding four
teen days from the receipt of such w riting  by the secre
ta ry, and such Special General Meeting shall have fu ll 
power to confirm or vary the decision of the directors, 
and whatever shall be decided by the Special General 
Meeting shall be final and binding, as well upon the 
society as upon all the parties interested in  the decision.

The policy marked C., referred to the articles 
of association, but contained no specification of the 
particular risk or adventure other than,—“ That 
every insurance effected shall be valid and binding 
from twelve o’clock of the noon on that day on 
which the insurance shall be effected until twelve 
o’clock of the noon of the first day of January 
then next following.”

The document marked D. was the same printed 
policy as C. The part following the printed sen
tences was, when filled up, as follows :—
No. 1. Offices, Quay-parade, Aberayron,

Feb. 24, 1870.
This is to  certify that M r. Evan Edwards, as ship’s 

husband fo r the H e rm io n e , 162 tons, A 1, red, whereof is 
master at the present time Daniel Davies, has th is  day 
paid 17£. 10«. fo r the insurance of fifty-tw o  shares, lOOOi. 
on the said vessel.

Value of whole ship, as per rule for th is class, 171. 10«. 
per ton, 12£. 15s. lOOOi.

C J N- Evans, Chairman. 
Signature of Directors. ■< W. J. Rees.

C Da v id  J ones.
Premium 17£. 10s. Secretary, John James.
D uty 5s. Treasurer, Thomas Jones.

E dwards v . A berayron M utual S hip I nsurance Society ( L im ite d ).

17£. 15s.
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The following were the plaintiff’s points of 
argument: First, that the vessel Hermione was 
in fact insured by the defendants; secondly, that 
the pla intiff had a sufficient interest in the vessel 
to sue on the contract of insurance; thirdly, 
that the plaintiff is entitled to sue on the con
tract of insurance on behalf of Daniel Davies; 
fourthly, that the defendants are estopped from 
denying that they had insured the ship, or that 
the plaintiff or Daniel Davies had an insurable 
interest; fifthly, that the plaintiff is a member of 
the defendants’ association, and is entitled to re
cover; sixthly, that there is nothing in the rules or 
articles of the defendants’ association disentit
ling the plaintiff to recover; seventhly, that there 
has been no such proper and final decision of the 
directors as disentitles the plaintiff to recover.

The following were the defendants’ points of 
argument: First, that the document upon which 
the plaintiff sues in this action is void as a policy 
of insurance, because i t  does not specify the risk 
insured against (30 & 31 Viet, c. 23, ss. 7 and 
9); secondly, that the alleged policy was issued 
subject to the rules and articles of defendants’ 
society, and that the plaintiff, not having been a 
member of the said society, is not entitled to 
recover in  this action (see Article 3 of Memo
randum of Association, and Rules 3, 4, and 
63); thirdly, that the defendants never re
ceived notice of any assignment of Daniel 
Davies’ interest in  the vessel to the plaintiff, and 
that the plaintiff, after such assignment, never 
having become a member of the society, is not 
entitled to recover, (see Rule 63); fourthly that the 
defendants dealt with the plaintiff as ship’s hus
band, and never as the owner of the vessel, or as a 
member of the said society, (see form of alleged 
poliev, and rule 74); fifth ly that the decision of the 
directors given in  this matter against the claim 
for the loss of the Hermione made upon the 
society, not being appealed against in the way 
provided by the rules, is conclusive, (see Rules 
39, 83, and 84.)

Kenelm Digby argued for the plaintiff.—The 
words of the 7th section of the Stsmp Act 1867, 
upon which the defendants’ first objection is based 
are:—“  No contract or agreement for sea insurance 
shall be valid unless the same is expressed in a 
policy; and every policy Bhall specify the parti
cular risk or adventure, the names of the sub
scribers or .underwriters, and the sum or sums in
sured, and in case any of the above mentioned 
particulars shall be omitted in any policy, such 
policy shall be null and void to all intents and 
purposes. This, however, is a time policy, and it 
cannot be maintained that more than the descrip
tion of the exact time covered by the insurance is 
required by this section. I f  the particular voy
age were required, i t  would be impossible generally 
to enter into time policies, and the following 
section shows that it  was not intended to abolish 
them- [B lackburn , J.—This policy seems clearly 
to satisfy that enactment. A t all events, you need 
say no more on that point until wehave heard the 
other side.] As to the defendants’ second point of 
argument, I  do not dispute the assertion that the 
policy was issued subject to the rules and articles 
of the defendants’ company, but I  contend there is 
nothing in them to prevent the plaintiff recover
ing in this action. The defendants are estopped 
from denying his being a member of their com
pany. By the 3rd rule, “  Every person shall be

deemed to have agreed to become a member of the 
company who insures any ship or share in a ship, 
in pursuance of the regulations hereinafter con
tained.”  Although the plaintiff had not signed 
the articles as required by Rule 4, yet the defend
ants twice called upon him to pay contributions, 
and he was accepted by them as the insurer of the 
ship. Lindley, in summing up the oases on 
estoppel, says (p. 139 of The Law of Partnership, 
Yol. 1):—“  These cases show conclusively that 
companies cannot, any more than individuals, take 
advantage of the non-observance of formalities 
which they have not insisted upon, and have 
tacitly at least dispensed w ith ; and they show 
further, that if the directors of a company, in 
transacting such business of the company as they 
are authorised to transact, neglect to observe the 
formalities prescribed by the regulations of the 
company, and treat an informal act as a formal 
one, and thereby induce others to do the same, the 
company is estopped from afterwards disputing 
the validity of what has been treated as valid by 
all parties.”  [ L ush, J.—Besides, if  the defen
dants enter into a policy of insurance with a non
member, why should they not pay ?] Another de
fence is based on Rule 63 of the articles, which re
quires certain formalities upon the sale ot 
a ship. What was done in this case was a mere 
transfer of the legal interest, the equitable 
interest being in the plaintiff before. [B lackbukSi 
J.—That rule does not seem to touch this tran
saction.] Another defence is raised upon Rules 
39, 83, and 84, and i t  is contended that, however 
righ t the plaintiff may be, he cannot enforce his
claim by action, but in the first place the case finds 
that the plaintiff had no notice of the directors 
meetings. [B lackburn , J.—Notice to Davies wa 
notice to plaintiff, and Davies was present.] 1° 
the next place, no contract is valid which ousts the 
jurisdiction of the Superior Courts. [B lack
burn , J.—Is not the adoption of the course pro  ̂
vided merely a condition precedent to an a° 
tionP] The words of Rule 39 are absolute ; ‘ 
decision of the directors shall be final and c°ng 
elusive as well upon tho society as the member 
thereof; and no member of the society shall ^  
allowed to bring or have any action, suit, or Pr° 
ceeding, or other remedy against the society ° r 1 
members thereof, for any claims or demands up 
or in respect of the society or the mem be 
thereof, except as is provided by these P’’ 
sents.”  The principle of law was laid no 
in Scott v. Avery (5 H. L. Cas. 811), that pa rt*“ 
cannot by contract oust the courts of their jo 
diction; but any person may contract that 
right of action shall accrue till a third person ^  
decided on any difference that may arise betvre 
himself and the other party to the covenant. ^  
that case the decision of arbitrators, who wer6for 
ascertain the sum to be paid to an in s u re r^  
loss, was declared a condition precedent to ^  
maintaining of an action; and i t  was held 
was a lawful condition. Subsequent cases ^  
also gone to increase tho exceptions to the P 
ciple, but none of them have been decide , 0S0
words so clearly ousting the jurisdiction as ^
do. The strongest case of exception is Eli'1 p_ 
The Royal Exchange Assurance Company (L- gr0 
2 Ex. 237), where a covenant in a policy°LnC-e 
insurance provided that “  in case any dine ^ 
shall arise touching any loss or damage, g( 
difference shall be submitted to arbitr
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whose award in writing shall be conclusive and 
binding on all parties; but if  there shall appear 
any fraud or false swearing, the claimant shall 
forfeit all benefit of his claim.”  Bramwell, B., 
dissented from the conclusion of the majority, 
that this was only a covenant to pay the adjusted 
loss, and that the plaintiff had no cause of action. 
The article in this case goes further than that ; 
and i f  i t  prevents this action, i t  w ill render the 
decision of the directors final on the question of 
Whether the ship was lost. Before Scott v. Avery, 
the cases are still more opposed to any effect being 
given to such an answer to an action as this. In  
Thompson v. Charnock (8 T. Rep. 139), i t  was held 
that to a covenant in a deed, made for the per
formance of several matters, the defendant cannot 
plead that in the deed there is a covenant that in 
case any difference should arise between the parties 
respecting any part of the agreement, it should be 
settled by three arbitrators, and that he offered to 
refer the matter in dispute, but that the plaintiff 
refused. The previous cases were all discussed, 
and Lord Kenyon afterwards said: “  I t  is not 
necessary now to say how this point ought, to be 
determined if  it  were res Integra, it  having been 
decided again and again that an agreement to 
refer all matters in difference to arbitration is not 
sufficient to oust the courts of law or equity of 
their jurisdiction.”  The covenant in Horton v. 
oayer, (4 H. &N..643), was held to be an absolute 
Agreement to oust the Superior Courts of their 
Jurisdiction, and therefore void; the form of it 
Was very similar to this, except that i t  did not con
stitute so absolute an agreement to oust the juris
diction ; it was that i f  any difference, variance, 
Controversy, doubt, or question should arise be
tween the parties touching or concerning any 
covenant, clause, proviso, matter, or thing in the 
Said indenture of lease contained, then all and 
every such matter in difference should be dis
cussed, resolved, and finally ended by arbitrators 
chosen as therein provided, and that the parties 
fould not prosecute any suit or seek any remedy 

cither in law or equity for relief in the premises 
'thout first submitting to such arbitration and 

^cterence. In  Roper v. Lendon (1 E. & E. 825), an 
gfeement to resort to arbitration was held to be 

u*erely collateral to the agreement to pay. Lord 
t  ampbell said: “ The court w ill not, therefore, 
reat the agreement to refer as ousting their juris- 
jetion until there has been a reference. The 

1 jstinction between the present case, and cases 
i, j  Scott v. Avery is plainly pointed out in the
Thi gment there delivered in the House of Lords.
a c present case does not fall within that decision, 

u the defendant could have enforced the agree- 
ent to refer only by an application under the 

^ j ratnon Law Procedure Act 1854, s. 11.”  Here 
oof) Wor<*8 the 39th article neither express a 
^ lateral agreement nor make a reference a con- 
0 1011 precedent to an action; they absolutely 
j  j^yt-he jurisdiction of the courts. (B lackburn , 

Tredwen v. Holman tl H. & 0. 72), seems to 
t0,.v,erT l*ke this case. That was an action for a 
A«U ?oss a8a'nst 11 Mutual Marino Insurance 

N a tio n , one of the rules of which was that all 
ba ra?e olaims and claims of abandonment should 
to iaaJ,usted and settled by arbitration, the award 
br 6 ?na'> and that no action at law should be 
®ion ° t  until the arbitrators had given their deci- 
tai, ' was held that no action could be main- 

ed °n the policy for a total loss until the claim

had been adjusted and settled by arbitration in 
pursuance of the rule.] That clause made arbitra
tion a condition precedent to an action, but here 
all action is excluded entirely. I f  this article is 
held to be a bar to legal proceedings, the court 
will be going beyond aoy case hitherto decided 
A t all events the resolution of the directors to be 
a binding decision must have been upon notice to 
the plaintiff. [B lackburn J.—-If resort to the 
directors and the general company is a condition 
precedent, i t  cannot matter to you whether there 
was an improper decision or none at all. A t all 
events there has been no appeal to a general 
meeting.]

B. T. Williams (with Lush) for defendants.— 
No interpretation has been put upon these words, 
“  risk or adventure,”  in the Stamp Act 1867; but 
i f  the court consider this form of policy sufficient 
I  will not press the objection. [B lackburn , J.— 
I t  is manifestly a dishonourable point to take, and 
the proceeding is aggravated by the point being 
untenable.] W ith regard to the plaintiff being 
entitled to recover, the case finds that his name 
appears on all the documents issuing from the 
company only as ship’s husband : until after the 
loss the defendants had no information of any other 
interest he had in the ship. The insurance was 
effected by Davies. [ B lackburn, J.—But two con
tributions were claimed upon and made by the 
p la in tiff; the defendants are therefore estopped 
from denying his interest, and from taking advan
tage of any informality.] The important point, 
no doubt, is as to the decision of the directors. 
This 39th article contains an important condition 
of the formation of the society; it  would be im 
possible to transact their business without an 
arrangement for settling the claims and disputes 
of the members. [B lackburn , J.—You may take 
i t  that the policy and the rules are to be read 
together, and also that i t  was in the defendants’ 
power to make their mode of reference a condition 
precedent to this action ; the question is whether it 
is so made by this rule.] By section 84 two appeals 
are given to a member dissatisfied with the first 
decision of the directors, and for this reason the 
cases relied on by the plaintiff have no applica
tion. Further, Tredwen v. Holman is exactly in 
point.

Bighy in reply.—In  all the cases where arbitra
tion has been held to be a condition precedent to 
an action, i t  has been so stated in the agreement
e. g., Braunstein v. Accidental Death Assurance 
Company (1 B. & S. 782). Here, on the contrary, 
the 39ch rule distinctly provides that there shall 
be no appeal to any other tribunal than the 
directors.

B lackburn, J.—I  think in this case, on the whole 
our judgment must be in favour of the defendants, 
aod a nonsuit must be entered. There are four 
points which have been raised.

As to the first, we th ink this is a time policy, 
which is not affected by this provision of the 
Stamp Act. The point ought nob to have been 
raised by the defendants, and is, moreover, a bad 
one.

The second point is raised upon the articles 
of association, which are incorporated into the 
contract, by the references to them on the 
policy. The memorandum of association states 
the objects for which the company was estab
lished to be the mutual insurance of ships 
belonging to members of the company; and the
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fourth article requires persons, before they become 
members, to sign the articles. How, i t  appears 
that the plaintiff had an equitable interest in the 
ship, but his name was not entered on the register; 
Davies, the registered owner, acting for the plain
tiff, effected this insurance with the defendants in 
his own name. The company made calls yearly 
upon the members, and twice the plaintiff 
was asked for and made payments for calls. 
The second point was that the plaintiff never 
having signed the articles of association was 
not a member, and therefore had no contract 
with the defendants ; but the answer is, the defen
dants by their claiming calls upon the plaintiff, 
and receiving payment from him as owner of the 
ship, are estopped from saying that he is not a 
member.

The th ird  point is that, by the 63rd article, 
even i f  the plaintiff were at any time a member 
of the society, he forfeited his rights by the 
transfer of the legal interest in the ship to him by 
Davies, and his neglect afterwards to take the steps 
required. That article, however, only relates to 
when any member of the society shall sell any 
vessel, or shares of any vessel, insured by the 
society ; and, to my mind, this transfer of the 
legal interest was no such sale of the ship.

These three points we determine in favour of 
the plaintiff, but the fourth must go the other
way. .

Amongst the rules of the society incorporated in 
the contract are the 39th, 83rd, and 84th ; by the 
first of these the directors are empowered to exe
cute contracts, “ and to adjust, settle and decide 
all claims or demands upon the society by the 
members thereof; or to decide and determine 
all disputes, controversies and matters arising 
between the society and members of the society 
concerning insurances or claims upon, or 
liabilities by or to the society, and concern
ing the laws, rules, regulations, and bye-laws 
of the society; and the decision of the directors 
shall be final and conclusive, as well upon the 
society as the members thereof;”  then comes the 
clause, the effect of which we must decide as 
bearing upon this fourth objection—“ and no 
member of the society shall be allowed to bring 
or have an action, suit, or proceeding, or other 
remedy against the society or the members 
thereof for any claims or demands upon or in re
spect of the society or the members thereof, ex
cept as is provided by these presents.“  Eurther 
on the article provides that “ the directors may, 
if  they shall think fit, cause any of such claims 
and demands, and the amount to be paid to any 
member of the society to be submitted and re
ferred to the decision of any person practising as 
an average adjuster of marine assurances, who 
sballjhear evidence;”  and in every such case the 
decision or award of such average adjuster, shall 
be final and conclusive on the society and claimant, 
and every person interested in such claim, and no 
appeal shall be allowed therefrom.“  Article 83 
provides for the investigation of any loss by the 
directors, and their decision thereon, And by the 
following Article 84, i f  any member be dissatisfied 
with a decision of the directors, he may procure 
ten members of the society to join in a written re
quisition to the directors to reconsider and revise 
such decision, and if  dissatisfied with the directors 
further decision, he may, i f  twenty members w ill 
join him in a requisition, obtain the decision of a

special general meeting of the society, which 
shall be final and binding as well upon the society 
as upon all parties interested in the decision.

Taking these provisions together, what did the 
parties who formed the society really mean by 
them? Scott v. Avery decided that an agreement 
to refer a disputed amount of claim did not neces
sarily mean to oust the courts’ j  urisdiction, and was 
not, therefore vo id; but i f  it  was intended that no 
action should lie except for the amount which 
must be previously fixed by an arbitrator, a refer
ence was made a condition precedent only, and 
the agreement was valid; in which case the action 
must fail unless the amount of claim has been 
fixed by arbitration. Here the articles say an 
aggreived member may, with the help of ten 
others, go to the directors a second time, and i f  he 
likes he may, with the help of twenty others, take 
the opinion of a general meeting. I t  seems to 
me that the members of this Mutual Insurance 
Society have agreed that all these steps shall be 
taken before a member shall resort to law °r 
equity. I  think the case of Tredwen v. Holman is 
very near this, and the decision is applicable here- 
The special case finds that the plaintiff has no 
exhausted all the power to appeal provided by the 
84th article, and therefore the present action 
not lie. I  see nothing to prevent the plaintiff 
from now going to a general meeting of t  e 
society, nor from obtaining a reconsideration 
what is now admitted to have been a wrong deci 
sion of the directors.

M ellor , J.—I  am of the same opinion. M ' 
Digby has disposed successfully of all pom 
except the last. Tredwen v. Holman is, I  thm > 
applicable to that point, and rightly decided, 
is quite competent to a society for mutualinsuraii 
to agree to do their utmost to settle their o 
differences. The language of these rules is_so® 
what obscure, and there is some difficulty 111 
lecting its meaning; but I  think the membe 
must have intended to require a reference, fir®.“ 
the directors again, and then to a general meetiOfO 
as a condition precedent to action. The plain  ̂
was bound to abide by those rules, and thereu>r 
nonsuit must be entered. I  agree with my bro 
Blackburn, that now i t  has been discovered t 
really was a loss of the ship, the decision of 
directors ought to be reconsidered. e

L ush, J.—I  am of the same opinion. 1 a?Lg) 
with what has been said on the first three P0’ j.iat 
and I  have, especially, no doubt that after ^  
has occured, the defendants are estopped ^  
disputing the plaintiff’s being a member ot at 
company. The real question in  the case is 
was the nature of the contract concerning 
settlement of differences. X think that the art 
do not form an absolute agreement to ous 
jurisdiction of the courts, but merely impose ^  
condition of appealing first to the two tribunft 
their own, before a member can resort to htig: t0
against the society. I  agree that there see 
be nothing to prevent now the appeal to a ge 
meeting which the plaintiff has omitted. .

Judgment for defendant^
Attorneys for plaintiff, Paterson, Snow

Burney. rTwisdelh
Attorneys for defendants, Hayes, x J

Parker and Go.
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C O U R T o r  A D M IR A L T Y .
Eeported by J. P. As pin  a ll , Esq., Barrister-at-Eaw.

Monday, Nov. 30, 1874.
T he L emington.

Collision—Ship wholly under control of charterers 
—Proceeding in rem—Liability of the res.

-4 ship chartered by her owners so that the whole 
control and management of ship and crew are 
vested in the charterers, is liable in a proceeding 
in rem for damage done to another ship by the 
negligence of her crew, although they are the 
charterer’s servants.(a)

This was a cause of collision instituted on behalf 
of the owners of the steamship Conservator against 
the steam wherry Lemington, and her owner inter
vening. The petition, so far as is material, was as 
follows:—

1- A t a little after 4 a.m., on the 23rd July 1874, the 
screw steamship Conservator, of 580 tons’ register, was 
Jymg in the locks of the Tyne Dock, moored fore and aft 
t0 the quay.

2. A t such time the above-named vessel Lemington 
hrove against, and with her stern struck the Conservator 
on her starboard side, between the bridge and the fore 
^ging, and did her considerabie damage.

, o. The said collision was occasioned by the Lemington 
Having been insufficiently and insecurely moored or 
a\tened, and otherwise by the neglect of those in charge 

tv. “?.r ’ take ProPer measures for keeping her clear of 
cbo Conservator.

The answer filed by the defendants alleged that 
Lemington was a screw wherry of about forty 

°ns, and was manned by a crew of two hands, one 
•oseph Forster being master, and one Edward 

°rster engineer; and the collision was occasioned 
neglect of the dock master of the Tyne Dock in 

dating of the Lemington’s mooring ropes and 
Tening the sluices of the dock, and that the dock 
-Paster was in charge under the Harbour, Docks, 
Ad Piers Clauses Act 1847, and so far as the 
~efnington was concerned, the collision was an in 
stable accident; the second and sixth articles of 
P® answer were as follows :

‘ A t the time of the said collision, and for some time 
defTlSUSIy, tlle Remington was and had been let by the 
8aid r  ante to, and hired from the defendants, by the 
the ■ 8ePf1 Forster, for the purpose of carrying cargo on 
Jos nvVer Tyne, under an agreement by which the said 
0a8etm Forster agreed fo and did pay to the defendants 
aQj'Pfth part of the gross earnings of the said wherry, 
hect d t}*8̂ al'aements and expenses incurred and con- 
Hav' p ith  the management, working, employment, and 
paA£hti°n of the said wherry were agreed to be and were 

■ y the said Joseph Forster, and the said Joseph 
in» 8ter ^ad absolute control over the management, work- 
oVg’ ^“ ployment, and voyages of the said wherry, and 
v°Jattle nav*&ati°n ° f  the Baid wherry during the said 
-orq C|8 ’ aild the wherry was not in any way under the 
hir; ° f  the defendants during the said letting and 
^ _8> and the said Joseph Forster, in the Baid manage-

botl ^  being a fact in the case that the Lemington was 
d0f 8eaS°ing vessel, it was contended on behalf of the 

ai?ts that no maritime lien attached for damage 
tbe l r ’ because, previous to 3 and 4 Viet. o. 65, s. 6, 
Ooa^r’Sb Court had no jurisdiction within the body of a 
lie*, e and that consequently there was no maritime 
WitjAf™ceable by the law of England for damage done 
6a,va S ™e body of a county, and that the above Act 
tio s 110 maritime lien for such damage, and if there were 
°trner ^en f^ere was only a persona] liability, and the 
acts of ' I t 16 no*' Perso=ally responsible for the negligent 
ever h *1 j 06r P0rsons’ servants. The learned judge, how
tos Ole ^ a *  the P°'nf  was not sufficiently raised upon 
tlrne u , .lnS8> and refused to entertain it. He at the same 
Way 0®0llned to express any opinion upon it  either one 

y °* the other.—Ed .

ment, working, employment, and navigation acted on his 
own behalf as principal, and not in any way as agent or 
servant of the defendants in that behalf.

6. The Lemington was not under the management or 
control of the defendants, so as to render them liable for 
any loss or damage sustained by the plaintiffs in the said 
collision.

The plaintiffs uow moved the court to reject the 
second and sixth articles of the answer, upon the 
ground that they disclosed no ground of defence 
to the action, and were irrelevant.

E. C. Clarkson, in support of the motion.—As
suming the facts stated in the second article of the 
answer to be true, the Lemington was in effect 
chartered to Joseph Forster so as to be actually 
demised to him for the time being. The question 
then arises, does a ship so chartered continue to 
be responsible for damage done negligently whilst 
she is in the possession of the charterer. I  admit 
that the owners would not be personally responsible, 
but I  submit that the demise of the ship does not 
take away the responsibility of the res. A  maritime 
lien attaches to a ship for damage done through 
the negligence of those who are in charge of the 
ship, nnless they are acting unlawfully or out of the 
scope of their authority. This lien cannot be dis
placed by means of chartering the ship, otherwise 
every owner would entirely avoid liab ility by de
mising his vessel to another person. Although 
this question has never been decided formally, Dr. 
Lushington haB clearly intimated his opinion on 
i t  in The Ticonderoga (Swab. 215); that case was 
a cause of damage instituted against a vessel which 
was chartered to the French Government during 
the Crimean war, and by the terms of the charter- 
party she was bound to employ a particular tug 
for towage purposes, and the tug whilst towing 
her, negligently brought her into collision with the 
plaintiff’s vessel, and the owners of the Ticonderoga 
sought to contest the liability of their ship upon 
the ground that the negligence was not that of 
those on board the Ticonderoga, but of the steamer 
attached to her, which was not in any sense her 
servant; Dr. Lushington there said: “ Supposing 
a vessel is chartered so that the owners have 
divested themselves, for a pecuniary consideration, 
of all power, right, and authority over the vessel 
for a given time, and have left to the charterers 
the appointment of the master and crew, and sup
pose in that case the vessel had done damage and 
was proceeded against in this court—I  will admit, 
for the purpose of argument, that the charterers 
and not the owners would be responsible elsewhere, 
although I  give no opinion upon that point— but 
s till I  should say here to the parties who had re
ceived the damage, that they had by the maritime 
law of nations, a remedy against the ship itse lf;”  
and i t  was held that the Ticonderoga was liable for 
the acts of the tng. Again, in The Ruby Queen 
(Lush. 266), a yacht, doing damage through the 
negligence of the servants of a yachting agent in 
whose hands she had been placed for sale, was held 
liable in rem. Owners cannot divest their ships of 
liability by auy voluntary acts of their own, and 
the possession of charterers is the possession of the 
owners where a question of liability for acts of negli
gence occurring in the ordinary course of the ship’s 
employment arises. When a maritime line once 
attaches to a ship, it  cannot be got rid of by change 
of ownership; consequently, when the owners 
resume possession of their ship out of the hands of 
the charterers—as theyhave done for the purposes of 
this case by appearing as owners absolutely—they
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take it  back subject to the lien which attaches to 
it. The charterers are nothing else but pro hac 
vice owners, and their acts as owners bind the ship. 
The charterers must be in the position either of 
agents for the owners or of absolute owners for the 
time being, and in either case their acts w ill render 
the ship responsible.

James P. Aspinali, for the defendants, in support 
of the answer.—I t  being admitted that the defen
dants would not be liable in  an action in personam 
for the damage sustained by the plaintiffs, the only 
question is, whether their ship is liable in a pro
ceeding in rem in respect of that damage. To give 
a right of proceeding in rem against the ship, as 
apart from the right of proceeding in personam 
against the owners, the plaintiffs must have a 
maritime lien upon the ship for the damage done ; 
otherwise the proceedings in rem would be a mere 
process of the court to enforce a personal liability 
which does not exist. It' was decided in The Bold 
Buccleugh (7 Moore P. C. 0. 267), that a ship 
damaging another in collision is subject in respect 
of that damage to a maritime lien, which travels 
with the thing into whosesoever possession it  may 
come, but that decision only applies to cases where 
the lien has attached. In  this case, I  submit, that 
no lien has attached upon this ship. No lien at
taches upon a vessel for damage done, unless that 
damage is done by the default of persons who 
are at the time of the damage the owners or their 
servants, and so done that the owners would be 
personally responsible for what is done. A  lien 
which has attached to a vessel before it  comes into 
the possession of owners, no doubt continues whilst, 
in their possession ; but if damage be done whilst 
they are owners, their ship is only responsible if 
they themselves would be responsible in an action 
in personam. In  The Druid (1 W . Hob. 392, 398), 
Dr. Lushington says : “  Now in some cases it is 
obvious that a ship may be liable where the owners 
would not be personally responsible, as, for in
stance, in  cases of lien upon a ship for seamen’s 
wages or bottomry bonds, when the lien has been 
acquired before the existing owners made their 
purchase. Against such liabilities the purchasers 
must protect themselves by caution or by contract 
at the time of sale, as against the enforcement of 
the outstanding lien in a proceeding against the 
ship, in this court they would have no legal de
fence upon the plea that the existence of the lien 
was unknown to them at the time the purchase 
was effected. Again, i t  might possibly be that an 
innocent purchaser may be liable to have his ship 
arrested and sold for the payment of damages in a 
case where the former owners would have been 
responsible, and the damage was occasioned before 
the purchase was made; but upon this point I  
give no opinion whatever. In  the case above men
tioned, it  is to be remembered that the liability 
must be assumed to have attached upon the ship 
prior to the time when the ownership rested in the 
existing owners. In  all the causes of action which 
may arise from circumstances occurring during 
the ownership of the persons whose ship is pro
ceeded against, I  apprehend that no suit could ever 
bo maintained against a ship where the owners 
were not themselves personally liable, or where 
their personal liability had not being given up, as in 
bottomry bonds, by taking a lien on the vessel. 
The liability of the ship, and the responsibility of 
the owners in such cases, are convertible terms. 
The ship is not liable if  the owners are not respon

sible; and vice versa, no responsibility can attach 
upon the owners i f  the ship is exempt, and not 
liable to be proceeded against.”  The collision here 
complained of occurred during the ownership of 
the defendants, and i t  is conceded that they are 
not personally liable; hence it  follows from The 
Druid that their ship is not liable. I t  is true that 
in the case of The Druid the master was acting 
illegally, as well as out of the scope of his autho
r ity  ; but in The Orient (3 Mar. Law Oas. O. S. 
321) i t  was held that an agent for the completion 
and sale of a ship, who, acting out of the scope of 
his authority, had placed the ship into a certain 
position to assert his own right to foreshore, and 
had so damaged another vessel, was not the agent 
of the owners for that purpose, and did not by his 
act render the vessel liable; in that case there was 
no illegality; simply an unauthorised act of an agent, 
and yet the ship was not responsible, and clearly 
upon the ground that there was no personal respon
sibility on the part of the owners. The cases cited 
by the plaintiff cannot be taken as overruling the 
considered judgment in The Druid and the judg
ment in The Orient. Moreover, they are distin
guishable upon two grounds: First, that they 
are really not decisions upon the point now under 
discussion ; secondly, because they relate to cases 
in  which the person doing the damage was an 
agent of the shipowner, whilst in the present case 
there was no such agency. The Ticonderoga 
(Swabey, 217) is not a decision in point; vvha 
was said in that case, as to ships in the hands o 
charterers, was entirely an obiter dictum, and ha 
nothing to do w ith the decision which proceede 
upon the ground that the shipowner, by entering 
into the charter-party, had undertaken voluntari y 
to employ as his servant, and to assist him in Pe 
forming his contract, a tug named by the FrenC 
Government, and that the ship was responsi 
for the negligence of that tug. But I  submit t 
even that ground of decision is erroneous; y 
mere voluntary entering into an agreement, whi 
obliges a shipowner to obey the orders of anot 
person, w ill not render him responsible for the a ^  
of that other person; an owner whose ship is ° ” a ̂  
tered to the British Government as a transport, a 
is bound to obey the orders of th e  o f f ic e r  in  c o m m a  
of a transport fleet, is not responsible for dam®»; 
done through obeying the orders of that 
(Hodghinson v. Fernie, 2 0. B., N. S. 415).) .
Ticonderoga does not apply in any way to the V 
sent case, save in so far as i t  expresses an unnetra. 
sary opinion, and that opinion is in direct cap1 

diction to the considered judgment in The D 
(ubi sup.) The Ruby Queen (Lush. 266) is 0g. 
upon the same grounds, and, moreover, the q 
tion of liability in rem was not raised upon 
pleadings, and only arose incidentally, and 
court declined to entertain i t  at the hearing r 
that ground. pre-

The charterers, in such a case as the F 
sent, are not in any sense the agents o 
shipowners, but they rather hold the PoS 
of independent contractors who undertaK0̂ jp , 
whole management and working of the ^  
free from the control of the owners; f°r gD- 
contractors the shipowners cannot be held Tê 0 \f' 
sible, even through their ship, in  the case o 
age contracts the general rule in this coon 0f 
that the tow is responsible for the neglige’? ̂ 4  
the tug, but that proceeds upon the grouu 
the tug remains during the performance 0
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service under the control of the master or pilot of 
the tug, and is obliged to obey his orders. But in 
a case where a tug is voluntarily employed by 
shipowners to tow their vessel under such cir
cumstances that the tug has the absolute control 
over the navigation of both tug and tow, and in fact 
acted as both tug and pilot, I  submit that the tow 
^ould not be liable for the negligence of the tug. 
I j i  The American and the Syria (31 L. T. Rep. 
-A ¡3. 42 ; 2 Asp. Mar. Law Cas. 350) it  was held 
that a disabled steamship, towed by another in 
such a manner that the “ governing power”  was 
Jyholly in the towing ship, was not liable for the neg- 
hgence of the towing ship, and several American 
c^ses holding this doctrine were approved. In  
-Lhe Owners of the brig James Gray v. The Owners 

ship John Fraser and the steamer General 
Clinch (21 Howard U. S. Sup. Ot. Rep. 184) i t  ap
peared that the brig was at anchor in harbour, and 
J'Ue ship coming into harbour in tow of the steam 
tug ran into her, and it  was found that the collision 
^ as occasioned by the sole default of the steamer, 

that the steamer was not under the control of 
up ship; the proceedings were in rem against the 

<i iJP.and steam tug. I t  is there said by the court: 
I t  is true that the John Fraser was the res, or 

hing which struck the James Gray, and did the 
amage. But the mere fact that one vessel strikes 

, nu damages another does not of itself make 
er liable for the in ju ry ; the collision must in 
etna degree be occasioned by her fault. . . . 

j,ud as this collision was forced upon the James 
raser by the controlling power and mismanage- 
®ut of the steam tug, and not by any fault or 

fpigence on her part, she ought not to bo answer- 
Icfor the consequences.”  In  Sturgis v. Boyer 

in ®ow?r<l> H0> 121), which was also a proceeding 
reni, i t  appeared that a ship was negligently 

*ed into a lighter by a tug, which had the sole 
fr n r̂°l over her for the purpose of removing her 
thp01 °?e Part a l>arb°ur to another, the crew of 
ii p ®h'P not being on board; it  is there said: 
and4868 ar‘se’ undoubtedly, where both the tow 

1 tug are jointly liable for the consequences 
¡, a collision; as when those in charge of the 
Co Peot' ve vessels jo in tly participate in their 
Cr trol and management, and the master 

of both vessels are 
ji6 I* omit to take due
Wp?i i enoe 'n their navigation. Other cases may 
r6g 1 oe imagined when the tow alone would be 
jj, Puusible, as where the tug is employed by the

o r  ownp.rs o f  t.nw n.s t,hp. m prp

or
either deficient in 

care, or are guilty of

PowaUr>nT Pr0Pe* their vessels from one point to 
cont er’ and both vessels are exclusively under the 
aQfjCr°L direction, and management of the master 
itj, cccw of the tow. Fault in that case cannot be 
C'liii ®d k° tug, provided she was properly 
8h\  PPed and seaworthy for the business in which 
thit, Î ’as engaged ; and if she was the property of 
sibi a Persons, her owners cannot bo held respon
se ‘or the want of skill, negligence, or mis- 
y6a a.§cnaent of the master and crew of the other 
of > mr the reason that they are not the agents 
CaSe 6 °Wners of the tug, and her owners in the 
trn A l’Pposed do not sustain towards those in- 
rel„,.ecl with the navigation of the vessel the 
the 'j111 ° f  principal. But whenever the tug, under 
orefj üarge of her own master and crew, and in the 
to f ary course of such employment, undertakes 
fceir, a,1®Port another vessel, which, for the time 

hag neither her master nor crew on board,

from one point to another over waters where such 
accessory motive power is necessary or usually 
employed, she must be held responsible for the 
proper navigation of both vessels ; and third per
sons suffering damage through the fault of those 
in charge of the vessels must, under such circum
stances, look to the tug, her masters or owners, 
for the recompense which they are entitled to 
claim for any injuries that vessels or cargo may 
receive by such means. . . . Vessels engaged in 
commerce are held liable for damage occasioned by 
collision, on account of the complicity, direct or 
indirect, of their owners, or the negligence, want 
of care or skill on the part of those employed in 
their navigation. Owners appoint the master and 
employ the crew, and, consequently, are held re
sponsible for their conduct in the management of 
the vessel. Whenever, therefore, a culpable fault 
is committed, whereby a collision ensues, that fault 
is imputed to the owners, and the vessel is just as 
liable for the consequences as i f  i t  had been com
mitted by the owner himself. No such consequences 
follow, however, when the person committing the 
fault does not, in fact or by implication of law, 
stand in relation of agent to the owners. Unless 
the owner and the person or persons in charge of 
the vessel in some way sustain towards each other 
the relation of principal and agent, the injured 
party cannot have his remedy against the colliding 
vessel. By employing a tug to transport their 
vessel from one point to another, the owners of the 
tow do not necessarily constitute the master and 
crew of the tug their agents in performing the 
service. They neither appoint the master or the 
tug or ship the crew ; nor can they displace either 
the one or the other. Their contract for the ser
vice, even though it  was negotiated with the 
master, is, in legal contemplation, made with the 
owners of the vessel, and the master of the tug, 
notwithstanding the contract was negotiated with 
him, continues to be the agent of the owners of 
his own vessel, and they are responsible for his 
acts in her navigation: (Sproul v. Ilemmingway, 
14 Pickering, 1; 1 Parsons on Maritime Law, 208 ; 
The brig James Gray v. The John Fraser, et al., 
21 How. 184). . . . Without repeating the testi
mony, i t  w ill be sufficient to say that i t  clearly 
appears in this case that those in charge of the 
steam tug had the exclusive control, direction, and 
management of both vessels, and there is nob a 
word of proof in the record either that the tug 
was not a suitable vessel to perform the service 
for which she was employed, or that anyone 
belonging to the ship either participated in 
the navigation or was guilty of any degree 
of negligence whatever in the premises.”  If, 
then, a tug having the sole control of a ship 
she is towing is not the agent of the ship
owners so as to render their ship liable for 
damage done by the ship through the negligence of 
the tug, charterers having the sole control of the 
ship they hire are equally not the agents of the 
owners of the ship, and cannot by their negligent 
acts render the ship responsible. There can be no 
distinction between persons controlling a ship by 
a motive power outside of her, and persons con
trolling her by means of her own motive force; if 
owners by their ship are not responsible for the 
acts of persons they employ to render towage ser
vices they cannot be responsible for the acts of 
persons who are in no way employed by them, 
but who are wholly independent of their control,
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I  submit that the second paragraph of the answer 
shows a good defence to the action.

E. 0. Clarkson in reply.—The Druid (ubi sup.) 
was a decision proceeding upon the peculiar c ir
cumstances of the case ; besides when Dr. Lush- 
ington spoke of “  owners”  he must be taken to 
have meant not merely the actual owners, but pro 
hac vice owners, that is to say, persons whom the 
owners allow to be in position of owners for a 
reward to themselves. I f  the owners are damnified 
by this suit they w ill have their remedy over against 
the charterers. The American tug cases are dis
tinguishable because there either tug or tow was 
responsible, and there was therefore a res to satisfy 
the damage done; here, however, if the ship is 
not liable for the act of the charterers there^ w ill 
be no res as security for the plaintiffs and the 
defendant cannot deprive the plaintiffs of their 
security by chartering their vessel.

Sir R . P h il l im o r e .—I  think the law was cor
rectly laid down by Dr. Lushington, and the elabo
rate and ingenious argument of Mr. Aspinall has 
not availed to convince me that I  ought to come to 
a decision at variance with that given in the case 
of The Ticonderooa (ubi sup).

The words of Dr. Lushington in that case are 
these :—“  We must recollect that this is a proceed
ing in rem. I  am not aware, where there has been 
any proceeding in rem, and the vessel so proceeded 
against has been clearly guilty of da,mage, that 
any attempt has been made in this court to 
deprive the party complaining of the right he has 
by the maritime law of the world of proceeding 
against the property itself ?”  This is the language 
in the year 1857 of that learned and experienced 
■judge, and must be taken to be his deliberate 
opinion upon the law applicable to the subject. 
He goes on to say as if anticipating this very 
case : “  Supposing a vessel is chartered so that the 
owners have divested themselves, for a pecuniary 
consideration, of all power, right, and authority, 
over the vessel for a given time, and have left to 
the charterers the appointment of the master and 
crew, and suppose in that case the vessel had done 
damage, and was proceeded agamst in this court 
—I  w ill admit, for the sake of argument, that the 
charterers, and not the owners, would be 
responsible elsewhere, although I  give no opinion 
upon that po in t;—but still I  should say to the 
parties who had received the damage, that they 
had, by the maritime law of nations, a remedy 
against the ship itself.”  Then Dr. Lushington 
refers to the case of compulsory pilotage as being 
the only case in which a vessel is exempt from the 
damage he has inflicted, on the ground that the 
pilot, being forced on the owners by compulsion, 
is by implication of law not the latter s servant; 
and then he says: “ I t  is impossible to contend 
that because a person has entered into a voluntary 
contract, by which be is finally led into mischief, 
that that can relieve him from making good the 
damage he has done.

I t  is true that in The Druid (ubi sup.), 
Dr. Lushington ssid, “ the liability of the ship 
and the responsibility of the owners are con
vertible terms. The ship is not liable if the 
owners are not responsible. And vice versa no re
sponsibility can attach upon the owners if  the ship 
is exempt and not liable to be proceeded against.”  
In  that case however i t  should be remembered that 
the learned judge was dealing with damage done by 
the ship through the act of a mere servant or

agent acting not only without authority but unlaw
fully. And moreover the true interpretation ot 
the general proposition of law, there laid down, 
depends very much upon the sense in which the 
word “  owners ”  is used. A  vessel placed by it* 
real owners wholly in the control of charterers or 
hirers, and employed by the latter for the lawful 
purposes of the hiring, is held by the charterers 
as pro hâc vice owners. Damage wrongfully done 
by the res whilst in possession of tho charterers 
is, therefore, damage done by “ owners”  or their 
servants, although those owners may be only tem
porary. Yessels suffering damage from a chartered 
ship are entitled prima fade to a maritime lied 
upon that ship, and look to the res as security to 
restitution. I  cannot see how the owners ot 
res can take away that security by having tem
porarily transferred the possession to third partie • 
A  maritime lien attaches to a ship for damage done, 
through the negligence of those in charge of e 
in  whosesoever possession she may be, it - 
damage is inflicted by her whilst in the course 
Per ordinary and lawful employment, authorise 
by her owners. Whether the uamage is doci 
through the default of the servants of the actn 
owners, or of the servants of the chart eri . 
owners, the res is equally responsible, provi 
that the servant making default is not acting u 
lawfully, or out of the scope of his authority- f 
am of opinion that the second and sixth articles 
the answer must be struck out. j

Solicitors for the plaintiffs, Qellatly, bon,
War Ion. _ „nd

Solicitors for the defendants, Clarkson, bon, 
Greenwell.

Dec. 19 1874, Jan. 15,16, and 19,1875.
T he M agnet.

T he D uke  of Sutherland .
T h e  F anny M . Ca r v il l . ^

Collision—Merchant Shipping Act 1873 ^
Viet. c. 85) s. 17—Infringement of re9j.. fa

for preventing collisions at sea—Materia 1 -_.
case—Lights— Visibility of—Obstruction J
Screens. _ ,  ..hant

A ship, to be deemed in fault under the Me 
Shipping Act 1873 (36 ¿r 37 Viet. c. 85) «8«'-
for having infringed any of the regulatio ^ gSe 
preventing collisions, must have infringe ^
regulations in such a, manner that the mj 
ment is material to the case before the cour , 
is such as might by possibility have cans 
contributed to the particular collision; *  
infringement which by no possibility cow 
anything to do with the collision, will not 
the ship liable. _ _ . nnlg at

A ship carrying side lights which are visible  ̂
the distance of about a mile, instead of a,af{ons’ 
lance of two miles, as required by theregu 
infringes those regulations so as to ma 
liable to be deemed in fault under the etat ^  js 

Semble, that a ship carrying such lights 
deemed in fault, whether the deficiencyr of v 
did or did not contribute to the collision. af0 

Semble, that where lights are so fixed that JrigW 
partly obscured from a particular poin ^t 
ahead by the catheads of a ship carrying t a^ad1’ 
are visible both above and below the c ^ ecV 
there is no such infringement within the s ' 
will render the ship liable in a  colhsl
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another ship approaching broad on the starboard 
bow of the former.

The regulation as to the length of the screens of the 
ship’s side lights, being for the purpose of pre
venting those lights from being seen across the 
bows of the ship carrying them, and being merely 
subsidiary for the purpose of securing the visibility 
of each distinct light, a ship carrying screens 
shorter than these required by the regulations, is 
not guilty of any infringment within the mean
ing of the Act, i f  the lights are not, in fact, seen 
across her bows, and it is shown that by reason of 
the construction of the ship, she could not have 
carried large screens with safety.

-4 steamer seeing lights close ahead of her, carried 
by some ship, and being unable to make out those 
lights, or the course of the ship carrying them, 
should slacken speed until she is able to ascertain 
the meaning of the lights, and to avoid the vessel 
carrying them.

these were three causes of collision, in which the 
tt'ain question was the construction of the 17th 
Section of the Merchant Shipping Act 1873 (36 & 
47 Viet. c. 85). By that Act (sect. 33), the 29th 
section of the Merchant Shipping Act 1862 (25 & 
“•6 Viet. 3. 63), the section which enforces the ob
servance of the regulation for preventing collisions 
ak sea, is repealed, and the following enactment is 
substituted therefor:—

Sect. 17.—I f  in any case of collision it  was proved to the 
court before which the case is tried, that any of the regu
lations for preventing collision, contained or made under 
he Merchant Shipping Acts, 1854 to 1873, has been in- 
Wnged, the ship by which such regulation has been 
cl ringed shall be deemed to be in fault, unless it  is 
hown to the satisfaction of the court that the cireum. 
'‘ADces of the case made a departure from the regulation 

Necessary.
T h e  M a g n e t .

This was a cause of damage instituted on behalf 
¡7  owners of the Swedish bark Eugenie, against 
^he British steamship Magnet and her owner inter-

, The case on behalf of the barque was, as appeared 
uy their petition, as follows:—A t about 12.30 a.m. 
•¡go 15th Nov. 1874, the Eugenie, a barque of 

tons English measurement, bound upon a voy- 
aRe from Liverpool to Buenos Ayres with cargo, 

as about four or five miles to the eastward of the 
Orth-west lightship, off the entrance of the river 

Jersey. The wind was about N.W. by W., a 
fong breeze, the tide was flood, the weather was 
ark and rainy, and the Eugenie was close hauled 
? the port tack, heading N by E, and going about 
*8ht knots an hour. Her proper regulation lights 
erfi duly exhibited and burning brightly, and a 

ĵ ood look out was kept. A t such time the mast 
ead and green lights of two steamships, about a 

Q?after of a mile apart, were seen at the distance 
, about two miles from the Eugenie, and bearing 
cj°adonher port bow. The Eugenie was kept 
^ 0se hauled on the port tack, and the headmost of 

e two steamers passed clear ahead of her, but the 
e^most one, which proved to be the Magnet, in- 
ad of taking proper measures for keeping out of 

p 6 Way of the Eugenie, improperly attempted to 
abfo â lea4 °£ ter, and rendered a collision inevit- 
p and, although the helm of the Eugenie was 
toa ease t l̂e Wow, the Magnet with her star- 
Po' , side came into violent collision with the 
du k°w °1' I'be Eugenie. The Magnet subse- 

towed the Eugenie into the Mersey. The 
Rations of negligence against the Magnet were

that she improperly neglected to keep out of the 
way of the Eugenie-, thatshe improperly attempted 
to go ahead of the Eugenie; and that the Magnet 
did not duly observe and comply w ith the provi
sions of Article 16 of the Regulations for Prevent
ing Collisions at Sea.

The case on behalf of the Magnet appeared in 
the defendant’s answer, which, so far as is material, 
was as follows

1. The Magnet is a screw steamer belonging to the 
port of Dublin, of the registered tonnage of 378 tons. A  
little before 0.40 a.m. on the 15th day of November, 1874, 
the Magnet, navigated by a crew of 20 bands, all told, 
was proceeding in the prosecution of a voyage from Dub
lin to Liverpool between the North-West Lightship and 
the Bar Lightship.

2. There was fresh breeze from the North-West, 
with thick cloudy weather and showers of rain, and a 
heavy sea was running. The Magnet was proceeding at 
fall speed, heading abont East South East, having her 
regulation lights duly exhibited and burning brightly, 
and a look-out being kept on board her.

3. A t the time and under the circumstances aforesaid, 
those on board the Magnet observed a faint glimmer or 
reflection of a ship’s light a little on the starboard bow 
of the Magnet, but it  immediately disappeared. The 
master of the Magnet supposed the light to be the light 
of a vessel proceeding in. the same direction as the 
Magnet, and yawing in the heavy sea, and he Ordered 
the helm of the Magnet to be starboarded, and the coarse 
of the Magnet was altered about a point under the star
board helm.

4. When this had been done, the port light of a vessel, 
which proved to be the Eugenie, suddenly opened out 
close to the Magnet on her starboard bow. The helm of 
the Magnet was immediately put bard-a-starboard, but it 
was too late to avoid a collision, and the two vessels came 
into contact, the bowsprit of the Hugenie striking the 
Magnet on her starboard side of the fore part of the 
bridge. The Eugenie dragged along the starboard side 
of the Magnet, tearing away the rails, bulwarks, and 
davits of the Magnet, and causing other damage to her.

5. The Eugenie neglected to have her side lights pro
perly exhibited, according to the regulations in force for 
preventing collisions at sea, and was in fault for such 
neglect.

6. The said collision was occasioned by the negligence 
of those on board the Eugenie.

7. The said collision was not occasioned or contributed 
to by any negligence of those on board the Magnet.

8. The allegations contained in the petition save a3 
admitted by this answer are denied.

Dec. 19, 1874.—The cause came on for hearing; 
before the judge, assisted by Trin ity masters. 
The case stated by the plaintiffs in their petition 
was substantiated by their evidence. The plaintiffs’ 
witnesses were chiefly cross-examined with a view 
to show that their lights were defective.

The defendants’ witnesses proved the facts stated 
in their answer. In  cross-examination the master 
and mate of the Magnet admitted that the glim
mer of the lights of the Eugenie, mentioned in the 
pleadings, was seen from half to three quarters of 
a mile away on the Magnet’s starboard bow, and 
that no step, except starboarding a point, was then 
taken to get out of the way of the Eugenie, the 
master of the Magnet believing the Eugenie to be 
going in  the same direction as himself, and yawing 
about. As the Magnet was going ten knots and 
the Eugenie eight knots, and the vessels going 
nearly at right angles to each other, the time 
between the sighting of the Eugenie’s light and 
the collision, was not more than three minutes. 
The defendants called two Board of Trade survey
ors who had inspected the Eugenie’s lights after 
the collision; they gave evidence as to the position 
and as to the visibility of the lights. As to the 
visibility, they said that the lights were deficient;
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the lamps themselves were of a proper size, but 
by reason of the smallness of the wicks and the 
wantof proper reflectors, the lights would not show 
at a greater distance than one mile from the ship'; 
as to the position of the lights they said that the 
lights were fixed abaft the broadest part of the 
ship, and were, in consequence thereof, obscured 
partly by the dead eyes of the foremast backstays, 
and partly by the body of the ship, and could not be 
seen right ahead of the barque; when lights are so 
fixed, the Board of Trade regulations always re
quire them to be removed ; they also said that the 
screens were too short by six incheB. The effect 
of this evidence is sufficiently stated in the judg
ment hereafter.

I t  was objected on behalf of the plaintiffs that 
the fifth article of the defendant’s answer did not 
sufficiently apprise them that any question as to 
the smallness or non-visibility of the Eugenie’s 
light would be raised, and that the Eugenie being 
a foreign vessel, was not subject to the new enact
ment. The court desired the question of the 
liability of the two vessels, apart from the Mer
chant Shipping Act 1873, to be argued before going 
into the construction of that statute.

Dec. 18 and 19, 1873.—Butt, Q.O. (E. G. Clarkson 
w ith him) for the plaintiffs, contended that the 
lights of the Eugenie were visible to the Magnet 
at a sufficient distance to have enabled that vessel 
to keep out of the way of the Eugenie, and that 
she was solely to blame for having neglected to 
keep out of the way.

Milward, Q.C. (Gainsford Bruce with him) for 
the defendants contended that the Eugenie was 
solely to blame, apart from the statute, because 
those on board the Magnet were entitled to have 
the lights of the Eugenie visible for at least two 
miles, and the collision was occasioned by the de
fault of the Eugenie in not giving the Magnet the 
opportunity of seeing the light distinctly at a 
greater distance than three quarters of a mile, 
when owing to faintness of the light and the speed 
of the two vessels, sufficient time did not elapse 
before the collision to enable the Magnet to take 
the necessary steps to keep out of the way of the 
Eugenie.

Butt, Q.C., in reply.
Sir R,. P h il l im o r e , after shortly stating the 

facts:—The steamer was clearly bound to keep 
out of the way of the sailing vessel. The steamer 
has admitted that she saw the glimmer of a light 
about two points on her starboard bow, about half 
a mile or three-quarters distant, and she seems to 
have continued her course and to have gone at the 
same speed without taking any precaution to 
ascertain what the glimmer was by easing or 
stopping, or taking any precautions at all to get 
out of the way on seeing the glimmer, as she 
says, about half a mile off on her starboard bow. 
But upon the evidence I  am satisfied, first of all, 
that the barqne carried a perfectly good port light 
—that is to say so far as concerns this part of the 
case—and that i t  was visible at least a mile off. 
Upon that point I  think that there can be no 
doubt at all, because the master of the steamer 
has himself very properly admitted that when he 
saw the light i t  was a very good lig h t: and the 
master also said, “  The light looked very well. I  
saw no difference between that and any other 
light.”  Whether the ligh t came within the pre
scription of the regulations in the sailing rules is 
another question which will have to be hereafter

discussed. A t present I  am satisfied upon the 
evidence, and the Elder Brethren agree with me, 
that the red ligh t of the vessel ought to have been 
visible at least a mile off on the starboard bow of 
the steamer, and that she ought to have ported 
and got out of the way. I  must therefore pro
nounce, so far as this part of the case is concerned, 
that, the steamer is to blame for this coillision. 
Whether the subsequent argument may convince 
me in regard to the statute and the sailing rules, 
that the other vessel is also to blame, I  say nothing. 
A t present I  pronounce under the advice of the 
T rin ity  Masters, that the steamer is to blame for 
not getting out of the way of the barque.

The question of the liability of the Eugenie under 
the statute then came on for argument.

Milward, Q.O. and Gainsford Bruce for the 
defendants.—The question of fact to be considered 
here is not whether these lights were in accordance 
with the Board of Trade instructions, but whether 
they were in accordance with the regulations for 
preventing collisions which alone are of binding 
authority. By Arts. 3 & 5 of the regulations, 
sailing ships under weigh must carry side lights 
“  so constructed as to show an uniform and un
broken light over an arc of the horizon of ten 
points of the compass; so fixed as to throw the 
light from right ahead to two points abaft the 
beam; and of such a character as to be visible on 
a dark night, with a clear atmosphere, at a dis" 
tance of at least two miles ; ”  and that the side
lights ‘ ‘ shall be fitted with inboard screens, pro'
iecting at least three feet forward from the light» 
so as to prevent these lights from being sec'1 
across the bow.”  The Merchant Shipping Act» 
1862) 25 & 26 Yict. c. 63), sect. 29, enacted that >
i t  should appear that a collision“  was occasione 
by the non-observance of any regulation,”  tb 
ship by which such regulation has been infringe 
should be deemed to be in fault. This enactmen 
is repealed, and the Merchant Shipping Act l® '” 
has substituted for it  sect. 17, by which the taeTb 
infringement of the regulation, although 110 
occasioning the collision, renders a ship to blame- 
The Legislature has imposed a penalty on vesse,  ̂
infringing the sailing rules, the effect of which ^ 
that although their infringment does not conj1 
bute to the collision, they cannot recover anything 
at common law, and in this court can only r ?c°A 0 
half the damage done, if the other vessel is a 
to blame, An infringement, however small 0 
minute, entails the penalty. According to 
evidence, these lights were not visible from rh? 
ahead in consequence of their position in the sD FJ 
although the Magnet was broad on the port A t  
of the Eugenie, and this infringement could ^  
in any way have occasioned the collision» 
submit that, it being an infringement, .Q 
Eugenie must be held to blame therefor. B11 
addition to this the lights were not so construe  ̂
as to show a light for a distance of two m' eA w  
mile was the longest distance they would slA g  
This is an infringement of the regulations he8̂ ; 
upon this very case. In  The Hibernia (ante p- j  
31 L. T. Rep. N. S. 805) the Privy Council to ^  
as a fact that the sailing vessel’s lights w®r0ollld 
burning, but that the steamer ought to and 0 , 0f 
have avoided her, and consequently that the wa a3 
lights did not contribute to the collision; lC . |0 
nevertheless held that the sailing vessel was
to be condemned, because she had no lights»
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the tendency of the decision is to show that any 
infringement is enough to cause a vessel to be 
found in fault. I t  is admitted here that the 
screens are not too short. [S ir R. P i i i l l im o r e .—  
‘Suppose this rule is not complied with, and yet 
the lights are not seen across the bow, what 
follows ?] Even i f  they were an inch too short, 
that would be an infringement making the ship in 
tault. I t  is absurd, however, to suppose that these 
screens must be parallel; i f  they were, there 
would be some point between the lights from 
Which, however far off a person might stand, he 
ponld not see the ligh ts; the screens must incline 
inwards so as to allow the rays of light to meet at 
some point well ahead of the bow. [S ir R. 
P h i l l im o r e .— But even granting that there is an 
infringement of the regulations which would be 
enough to condemn an English ship, can this affect 
a foreign ship ?] The plaintiffs have come to this 
court; they have chosen their own forum, and 
must therefore be bound by the lex fori. The 
court is not asked to condemn the plaintiffs for 
the breach of a rule which the Legislature has made 
and can make binding only on British ships when 
outside British waters, but i t  is asked to condemn 
he ship for the breach of a rule which is of inter

national obligation. The breach of the rule is not 
contested, but i t  is said that the consequences of 
that breach ought not to be visited on a foreign 
sh ip ; the consequences of a breach of the law are 
essentially such as we prescribed by the lex fori, 
and this law the court must administer.

The Amalia, 1 Moore, P.O.C. N.S. 484 ;
The Halley, L. Rep. 2 P.C. 198; 18 L. T. Rep. N.S.

879 ; 3 Mar. Law Cas. O.S. 131;
The Guldfaxe, L. Rep. 2 Adm. & Ece. 325 ; 19 L. T.

Rep. N.S. 741; 3 Mar. Law Cas. O.S. 201 •
The Explorer, L. Rep. 3 Adm. & Eoc.289; 3 Mar.

Law Cas. O.S. 501.
■Bnff, Q.C. and If. G. Clarkson for the plaintiff.— 
*rst, the section does not apply to foreign vessels, 

of the Merchant Shipping Act 1873 was 
“«bstituted for the 29th sect, of the Merchant 

nipping Act Amendment Act 1862, which was 
ioCTr P°rated with the Merchant Shipping Act 
a0” 4, and became part of the fourth part of that 
¡r-o t! by sect. 291 of the latter Act, the fourth 
r lr t  of the Act applies to all British ships ; no 

ention is made of foreign ships. In  the Mer- 
ji a.n,J Shipping Act 1873, wherever i t  is intended 
^ at a section shall apply to foreign ships, the 
jQrds, “  any vessel British or foreign ”  are used. 
ja° re°ver, this is a statutory penal clause, and it 
to .°ut of the power of the British Legislature 
c0 ltnPose a penalty upon a foreign ship for an act 
ji^ n iit te d  out of British jurisdiction. [S ir JR,. 

J i l m m o r e . — The clause imposes a penalty, nodO-r . „ - * n e  clause imposes a penalty, no 
but it  is a penalty for the breach of a rule 

tiff by international arrangement. The plain- 
tb , .s chosen to come to a court which enforces 
itspifln*'ernat'ona  ̂ ru 'e ’n a manner peculiar to 
foril' J^Iust not tbe plaintiff submit to the lex 
ultb ^ ie H aMey («&* sup.) it was held that
f0r .°uSb the obligation to employ a pilot in 
bab'rD wa4ers was coupled by the foreign law with 
but ^or b 's uc*'8» the foreign law did not apply,
the ''be fori, which exempted owners from
SequC0nseq»ences ° f  bis act, did apply. I f  the con- 
pilj),enc® °f the act or omission in the case of 
able t^ e 1S 4o be governed, not by the law applic- 
bntb o tbe particular ship by the universal law, 
Of (L ^ the lex fori, the consequence of the breach 

o sailing rule must be governed by the lex fori.] 
^ ol. I I  BT.S.

The Halley was a mere question of agency; a 
question of responsibility for the acts of a third 
person; this case, however, turns upon the ques
tion whether a foreign ship can be, undera British 
statute, held liable for an act for which she would 
not be responsible, either by the common law of 
England, or by the maritime law of nations.

Secondly, there has been no such infringement 
of the rules as w ill render the plaintiff’s ship in 
fault within the meaning of the statute. I t  is 
impossible to comply absolutely with the regu
lations as to lights ; by the rules the lights must 
be seen from right ahead to two points abaft the 
beam, and at the same time they must be so 
screened as not to show across the bows; i f  this 
latter regulation as to screens is strictly complied 
with the screens ought to be parallel, so as to 
prevent the lights showing across the bows, but if  
the screens are parallel there will be some point 
right ahead of the vessel at which neither light 
can be seen, and however far off you go from the 
vessel, keeping that point and thevessel’s bows in 
a line, the lights w ill be invisible; hence i t  is 
clear that the screens must converge on some 
point ahead of the vessel in order that the lights 
may be seen from right ahead, but this is not a 
strict compliance with the regulations, hence we 
contend that the act requires only a substantial 
compliance with the regulations. An infringement 
to bring a vessel within sect. 17 of the last Act 
must be a breach of the regulations which is 
immaterial to the cause being tried, and is material 
in fact or substantial; an infringement which 
might possibly have contributed to the collision. 
The section ought to be read with the former 
enactments. By the Merchant Shipping Act 
1854̂  (17 & 18 Viet. c. 104), sect. 298, i t  was 
provided that if  it should be proved to the court 
that the collision was occasioned by a non- 
observance of a rule, the owner of the ship by 
which such rule was infringed should not be 
entitled to recover any recompence for the damage 
sustained unless it  was shown to the satisfaction 
of the court that the circumstances of the case 
rendered a departure from the rule necessary. 
This was repealed, and the 29th section of the 
Merchant Shipping Act Amendment Act 1862, 
substituted therefor, and it  was enacted that if 
the collision was occasioned by the non-observance 
of any regulation, the ship by which such regu
lation was infringed should be deemed in fault, 
unless, &c. The last enactment was unnecessary, 
as it was only expressive of the common law, and 
the 17th section of the Act of 1873 was no doubt 
intended to more strongly enforce the regulations, 
but it was not intended to render a ship to blame 
for a breach of the regulations which could by no 
possibility have occasioned the collision. For 
instance, a vessel approaching another in such a 
way that she could only show her port light, 
could not be to blame for not carrying a proper 
starboard light. I f  there has been a material 
infringement which might have contributed to 
the particular collision in question, then the 
ship would be within the terms of the Act, but not 
otherwise. In  this case the light itself could not 
have contributed to the collision as it  was visible 
a mile away, nor could its position as the defen
dant’s ship approached the plaintiff’s ship broad on 
her port bow, nor could the screens for the same 
reason. In  the Hibernia (ubi snp.), the want of 
lights did contribute to the collision, and the case

2 I
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did not rule that where there was an infringe
ment not contributing a vessel is to blame. The 
pleadings do not raise the question of inefficiency 
of the Eugenie’s lights as to give us due notice.

Milward, Q.C., in rep ly—There are no words 
in the Act which say that the infringement must 
be material or contributing to the collision. I  
submit that it  was intended to lay down a hard 
and fast rule, that if a ship did not comply with 
the regulations she must take the consequence.

Cur. adv. vult.
T h e  D u k e  of S u th e r la n d .

This was a cause of collision instituted on behalf 
of the owners of the sailing ship Maggie Trimble 
against the steamship Duke of Sutherland and the 
London and North-Western Railway Company, 
her owners intervening.

According to the plaintiff’s petition, the Maggie 
Trimble was an iron ship of 786 tons register. 
She left Liverpool on the 23rd Aug., 1873, 
bound for Valparaiso with a cargo of coal, and 
at about 12.30 a.m. on the 24th Aug. Bhe was 
off Holyhead, proceeding on her voyage, her 
regulation lights being duly exhibited and 
burning brightly, and a good look out on board 
her. The wind was a moderate breeze from the 
south-east, and the night was fine, but dark, with 
a slight haze. A t such time, those on board the 
Maggie Trimble observed, about four points on her 
starboard bow, at a distance of about three miles, 
a bright light, which proved to be the masthead 
light of the Duke of Sutherland, and soon after
wards the red side light of the Duke of Sutherland 
came into view. The Maggie Trimble was kept on 
her course, but the Duke of Sutherland approached 
her under a port helm, so as to render a collision 
inevitable. The helm of the Maggie Trimble was 
thereupon put hard down in order to ease the blow, 
but the Duke of Sutherland with her port paddle 
box struck with great violence the starboard side 
of the stem and starboard bow of the Maggie 
Trimble, and did considerable damage. The Duke 
of Sutherland was charged with neglect in not 
keeping a proper look-out, and, as a steamer, in 
not keeping out of the way of the Maggie Trimble.

According to the answer of the defendants, the 
Duke of Sutherland was a paddle-wheel steamer, 
of 409 tons register, and 270 horse-power nominal; 
she carried goods and passengers between Dublin 
and Holyhead, and left Dublin on Aug. 23rd, 1873, 
bound for Holyhead. A t about 12.50 a.m. on Aug. 
24th the Duke of Sutherland was in St. George’s 
Channel, the South Slack bearing about S.E. by E., 
five or six miles distant. The wind was then blow
ing a fresh breeze from the E. by S. The Duke of 
Sutherland was then steering her course for Holy- 
head, S.E. by E. £ E., her speed being about 
twelve knots ; her regulation lights were burning 
brightly. In  those circumstances, those on board 
the Duke of Sutherland observed three bright 
lights about four points on the port bow of the 
Duke of Sutherland, and took them to indicate a 
vessel in tow of a steamer going the other way, 
and while examining them, made out that they 
were being carried by a ship under sail, which 
turned out to be the Maggie Trimble. The Maggie 
Trimble was then close under the port bow of the 
Duke of Sutherland, but no other lights were 
sighted on board the Maggie Trimble, which was 
heading S.S.W., or thereabouts. The helm of the 
Duke of Sutherland was put hard-a-port as soon

as the Maggie Trimble was seen to be a sailing 
vessel, but immediately afterwards the Maggie 
Trimble ran into the Duke of Sutherland, the cut
water of the Maggie Trimble striking the spring 
beam of the after port sponson of the Duke of 
Sutherland, and doing considerable damage to the 
latter vessel. The engines of the Duke of Suther
land were thereupon stopped, and an order was 
given to reverse, but the master of the Duke of 
Sutherland finding that the Maggie Trimble was 
doing still further damage, ordered his engines to 
go ahead to get clear, and this was immediately 
done. The defendants charged the Maggie Trimble 
with not carrying the lights required by law, with 
carrying lights other than those allowed and re
quired by law, and with neglecting to take the 
proper measures in due time to warn those on 
board the Duke of Sutherland of the proximity of
the Maggie Trimble.

Jan. 15, 1875.—The cause came on for hearing 
before the Judge, assisted by T rin ity  Masters. 
The facts alleged in both the petition and answer 
were substantially proved and there was little  
dispute about the facts save as to the Maggie 
Trimbles lights. A ll the plaintiffs’ witnesses 
positively swore that the Maggie Trimbles 
regulation lights were burning and that they had 
no other lights on deck or in use before and at 
the time of the collision. The defendants Pr*?v® 
that they had a good look out, but none of the 
crew on board of the Duke of Sutherland ever saw
any lights, except the three white lights mentioned,
on board the Maggie Trimble. A  passenger on 
board the Duke of Sutherland spoke of seeing the 
green ligh t of the Maggie Trimble as the Duke oj 
Sutherland approached her. A  ship’s surveyor 
in the employ of the ship’s husband of tu 
Maggie Trimble, was called by the plaintiffs, ar\ 
asserted that, although the Board of ffra 
surveyor had ordered the position of the lights 
be altered, he considered they were in a proper 
position before the alteration, but he could no 
say positively that they would show an unbrok® 
ligh t from right ahead to two points abaft t 
beam on either side. The defendants called 
Board of Trade surveyor, who ordered the positw 
of the lights to be altered after the accident; 
said that he had surveyed the ship and t'k&t , 
had found that the lamps were right, but tn
they were so fitted on the break of the forecastle t ^
they were obscured from right ahead to a^°u , 
point and a half on either bow by the catbea > 
which stood in front of them; the lights woo  ̂
only be observed by any person right ahead 
the ship and in a line with the catheads; g 
could be seen above and helow the catheads. . 
Duke of Sutherland was approaching the Mo-dS 
Trimble four points on the latter’s starboard b 
and therefore there was no obstruction to PreVe_g 
those on board the Duke of Sutherland from see' 
the barque’s lights. .

The defendants contended that the Maggie f T ^  
ble had no regulation lights burning at the tn®1 

the collision, but that she was carrying ® t0 
white lights on deck to enable the ship’s d eck^ j 
be put in order and that these lights dec0' t 
those on board the Duke of Sutherland-, buu 
even i f  the Maqgie Trimble did carry 
regulation lights, they were so placed tba ,a. 
Maggie Trimble was a ship infringing thereg 
tions for preventing collisions at sea witbiD ■ yg 
meaning of the Merchant Shipping Act



MARITIME LAW  CASES. 483
^A bm.] T h e  M a g n e t ; T h e  D u ke  or Su t h e r l a n d ; T h e  F a n ny  M. Ca r v il l . r Adm.

(36 & 37 Viet. c. 85.) s. 17. The arguments were 
me same as in the last case.
p l a i n t ^  an^ (* a'‘,nsf ord Bruce for the

defendants and James p . Aspinall for the

Sir R P h illim o be  (after setting out the facts as
th IeH ?boV,e,\ r lhere is 110 disputing that it  was 
me duty of the steamer to get out of the way of 
the Maggie Trimble. The collision took place, 
however by the port paddle box of the steamer 
coming in contact with the starboard side and port 
bow oi the Maggie Trimble. The defence which 
me Duke of Sutherland sets up, is that the Maggie 
jrimble carried no side lights, and that she ought 
to have shown a green light in the position in 
Which she then was. I  am of opinion that this 
aetence entirely fails, as i t  is proved upon the 
evidence to the satisfaction of myself, and, I  be- 
ie™’.of ,tb® Elder Brethren of the Trin ity House, 

mat the light was there. I  should observe besides, 
nat, taking the defence shown in the evidence of 

me master of the Duke of Sutherland, namely, that 
no saw some bright lights on his port bow, and did 
tvL-i11?<~ers*'and what they were, it became his duty 

list he was in that state of indecision, to have 
a en steps to get out of the way of the vessel 
arrying those lights, and to give her a wider 
ertn; if he was uncertain whether he ought to 
ave ported or starboarded, he should have slowed 
is engines until he had ascertained what course 

me vessel carrying the ambiguous lights was upon; 
ne evidence shows, beyond possibility of con- 
radiction, that he took no steps whatever, that he 
id not port—the mode he adopted of getting out 

tier way—until he was close upon her. Upon 
18 evidence, there is no question that he did not 

t(~eoute the manoeuvre which the law required him 
o, and that the Duke of Sutherland is therefore 

one to blame for this collision, unless, indeed, 
«*o°?°8t!:ucti0n of the Merchant Shipping Act 

th ^  ^  7 ict- c- 85), sect. 17, should render 
Tf? Trimble liable to be also condemned.

nat is a question which depends upon the con- 
0/ " ctl° “  the court may put the statute in the case 
inH 6 Magnet, heard last sittings, and in which 
sh imenfc wdl b® Siven on Tuesday next. I f  I  

ould be of opinion that there has been no in- 
■Dgement on the part of the sailing vessel in 
®Pe0t of the position of her lights, such as 

Ve f tbe statute properly construed w ill pre- 
nt the Duke of Sutherland from being held 
0°® to blame, i t  w ill not be necessary to go into 

j  >8 part of the case. Therefore, for the present, 
bla °nounc® that the Duke of Sutherland is to 
1„ 1X16 the collision, reserving the question of 

w as to the liability of the other ship.
Cur. adv. vult.

m, . T he F anny M. Ca r v il l . 
of th 18 WaS a caus® ° t damage instituted on behalf 
the T,°.w.riers ot the Swedish barque Peru, against 
nttr British barque Fanny M. Carvill and her 
Wners intervening.

{)0>-°cording to the case set up in the plaintiffs’ 
Wiio ,/1’ the Peru, a barque of 589 tons register, 
abo 8“ 2rtly  befor.e 9-30 p.rn., on the 18th Nov. 1874, 
hor ,®^teen miles from Beachy Head, which 
a„  e ®bout N.N.W., and was proceeding on a voy- 
0a trom the Tyne to Monte Video with a 
theg° ° f COals- The wind waB about W.N.W., 
Utid Weather was fine and clear, and the Peru 

®r easy sail, was sailing close hauled

on the starboard tack, heading S.W., and mak
ing about three knots an hour, w ith her proper 
regulation lights duly exhibited and burning 
brightly. A t the time and under these circum
stances the green light of a vessel, which after
wards proved to be the Fanny M. Carvill, was seen 
at the distance of about a mile and a half, and 
bearing about two points on the port bow. The 
Fanny M. Carvill was on the port tack, and the 
Peru was kept close hauled on the starboard tack in 
the expectation that the Fanny M. Carvill would 
keep out of her way as she ought to have done; 
but the Fanny M. Carvill approached, and al
though loudly hailed from the Peru, ran into and 
struck the Peru upon the port side, about amid
ships, and did her so much damage that she was 
compelled to proceed to the Downs, and after
wards to be towed to London for repairs. The 
plaintiffs charged those on board the Fanny M. 
Carvill with neglecting to keep a good look out, 
and with improperly neglecting to take in due 
time proper measures for getting out of the way 
of the Peru.

According to the defendants* answer the Fanny
M. Carvill was a barque of about 592 tons regis
te r ; and at about 9 30 p.m., on the 13th Nov. 1874, 
whilst on a voyage from London to Barcelona with 
a cargo of deals was about fourteen miles off 
Beachy Head. A t such time there was a strong 
breeze from \\r. to W. by N., the weather was 
clear, the Fanny M. Carvill was close hauled on 
the port tack under easy sail, heading about
N. N.W., and sailing at the rate of two and a half 
knots per hour, her regulation lights were duly 
exhibited and burning brightly, and a good look
out was being kept. Under these circumstances 
the red light of a vessel, which afterwards proved 
to be the barque Peru, was Reen about four points 
on the starboard bow of the Fanny M. Carvill, 
and distant about two miles. Almost immediately 
afterwards the green light came into view. Those 
on board the Fanny M. Carvill continued to 
watch the Peru which approached, showing both 
lights, broad on the starboard bow of the Fanny
M. Carvill. About ten minutes after the lights 
had been first seen, and while the two vessels 
were a considerable way apart, those on board the 
Fanny M. Carvill showed a flash light, aud 
shortly afterwards the red ligh t of the Peru was 
shut in, and the two vessels would have passed 
clear of each other, starboard side to starboard 
side; but, when within a short distance of the 
Fanny Mi. Carvill, the Peru shut in the green 
and again opened the red light, causing imme
diate danger of collision. Thereupon the helm of 
the Fanny M. Carvill was put hard aport, and 
her main-yard squared, but she was unable to 
clear the Peru, and the two vessels came into 
collision, the bluff of the port bow of the Fanny 
M. Carvill striking the Peru amidships on the 
port side, doing considerable damage to both 
vessels. The defendants charged those on board 
the Peru with neglecting to keep a good look-out, 
and with improperly neglecting to keep their 
course; that the lights of the Peru were impro
perly fixed and screened; that the collision was 
occasioned by the improper and negligent naviga
tion of those on board the Peru, and by the defec
tive condition of the side lights of the Peru; and 
that the Peru was in fault w ithin the true intent 
and meaning of the 17th section of the Merchant 
Shipping Act 1873, for infringing the regulations
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for preventing collisions, by neglecting to carry I 
proper side lights.

Jan. 16, 1875.—The cause came on for hearing 
before the judge assisted by Trinity Masters. 
There were only three points in dispute in this 
case; first, whether the Peru continued her course 
on approaching the Fanny M. Oarvill; secondly, 
whether the green light of the Peru was seen by 
those on board the Fanny M. Carvill, and led to 
the collision; thirdly, whether the lights of the 
Peru were fixed and screened in accordance with 
the regulations. Evidence was given upon all 
these points; upon the first two there is an 
express finding on the part of the court appearing 
in  the judgment below; in  the third point there 
were witnesses called on both sides. For the 
plaintiffs i t  was proved that the lamps of the Peru 
were fixed 8ft. forward of the foremast, on the top 
of the covering board at the break of the forecastle 
on each side, and just on the bluff of the bows; they 
were on a level with the ra il; the screens were 
2ft. 5in. long and 17in. high, and ran as nearly as 
possible parallel to the middle line of the ship; 
the length of the lamps from aft to forward was 
5 in.; the lights could not have been put further 
aft than where they were unless they had been 
put abaft the foremast, and they would then have 
been obscured bp the foresail and the fererigging ; 
and the screens could not have been made longer 
without either placing the lamps further inboard, 
or allowing the fore end of the screen to project 
over the side of the sh ip; and in the first case 
the lamps would have been obscured by the cat
head, and in the second case there would have 
been risk of the screens being washed away in bad 
weather. A fter the arrival of the ship in the 
Thames the lights were tested at night on behalf 
of the plaintiffs, and it  was then proved that at 
the distance of a mile and a half away the green 
ligh t of the Peru showed at half a point across the 
port bow of that vessel, but that neither light 
would show at a greater bearing than half a point 
across the opposite bow. The defendants called 
some Board of Trade Surveyors, who stated that 
they had inspected the Peru after the collision, and 
that they were able to see the Peru’s starboard light 
from the port side of her bowsprit, which would 
make the light visible about a point aud a half to 
two points across the bows of the Peru at a dis
ta l ce of a mile and a half.

Butt, Q.C. (B. E. Webster with him) for the 
defendants, applied to the court to order an in
spection by the Elder Brethren in order that i t  
might be ascertained whether it  was or was not 
true that the lights of the Peru could be seen 
across her bow and whether the ligh t could be seen, 
as stated by the Board of Trade surveyor, cutting 
the bowsprit; that was the whole point in the 
case, and the vessel was still in the port of Lon
don ; the court had before it  the sworn evi
dence of the surveyor who stated that he had 
inspected the ship, and had found the light 
showing across her bows, and i f  so the ligh t would 
be visible to the other vessel considerably across 
her bows; that was the main question in the 
cause and it  was important to have it  settled.

Milward, Q.O. (E. C. Clarkson with him), for 
the plaintiffs, opposed the application on the 
ground that the defendants had had ample oppor
tunity of inspecting the ship before the hearing.

Sir R. P h illim o r e .—I  think i t  is a very incon
venient practice for the Board of Trade surveyors

to be sent down to inspect vessels, and afterwards 
to be examined as witnesses in this court; it  seems 
to me very questionable, and worthy of the con
sideration of the Board of Trade, whether they 
should be allowed to inspect a ship on the appli
cation of a party to the cause, aod afterwards 
be called by him as witnesses. I  don’t think any 
injustice has been done in this case, but i t  is an 
inconvenient practice that the functions of the 
Board of Trade should be put in action by a party 
to a cause. But, however, 1 think this is a case 
in which 1 ought not to accede to the present 
application. I t  appears upon the evidence already 
given by the look-out-man of the Fanny M. 
Carvill that these vessels were allowed to come 
within five ships’ lengths of each other before the 
Fanny M. Carvill made any attempt to bear away. 
He says he saw the green light for the first time 
within five ships’ lengths; even i f  he is speaking 
the truth on that point, in my opinion that was 
an improper navigation of the ship; but if  I  am 
called upon also to pronounce at this stage as to 
whether the green light was visible or not, I  am 
ready to do so, but I  would rather hear Mr. Butt 
upon that point first. There remains also the 
question of the liab ility  of the Peru under the 
statute, if she has infringed any regulation. That 
is a question of law that must be reserved t i l l  next 
Tuesday, when I  shall give judgment in the other 
cases. I  refuse the present application. I  don t 
think it  is a proper case for doing what is very 
rarely done by the court. I  must call upon Mr. 
Butt upon the two questions I  have indicated.

Butt, Q.C., for the defendants.—I  submit that, 
upon the facts, the Peru improperly altered her 
course; that she showed her green light in such a 
way as to deceive the Fanny M. Carvill as to her 
course, and that she so contributed to the collision- 
Upon the question of law I  submit that, even it 
the ligh t was not in this case visible, the Peru was 
to blame upon the facts proved, because she baa 
screens too short by nearly a foot, and her side 
lights showed to some extent at any rate across 
her bows. This is a breach of the regulations 
which w ill bring her within the Merchant Ship' 
ping Act 1873. By the Regulations for Prevent
ing Collisions at Sea, Arts. 3 and 5, certain side 
lights are provided for sailing vessels; and yJ 
Art. 3 (d), these side lights must be fitted “  vvit. i 
inboard screens, projecting at least three fee 
forward from the light, so as to prevent these 
lights from being seen across the bow.”  This is a 
positive regulation as to the length of the screens' 
they must be 3ft. in front of the lig h t; tbe 
screens of the Peru were only 2ft. 5in. I00'’ 
altogether, and only about 2ft. in front of the lights- 
Moreover it  was proved by the defendants’ 
nesses, and in  effect admitted by the plaint*  ̂
that the lights would show across the bows of 
Peru, and this again is expressly contrary to tn 
regulation. On this ground I  submit that l?1 
Peru must be held to blame, even though she di 
not contribute to the collision. .

Milward. Q.C., for the plaintiff.—I  submit tn» 
the Peru did not in any way contribute to tin  
collision by reason of her course or her fig?' ‘ 
On the question of law, I  submit that the obj® 
of Art. 3 (d) is simply to prevent a ship’s I'gfO 
from being visible across the bow, and i f  * 
object is substantially attained, there is no infring 
ment that w ill bring the ship within the statu ■ 
The evidence sufficiently shows that the figu
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would only be slightly visible across the bows, and 
triis must always be the case in every ship at some 
point ahead of her, otherwise there would be some 
space right ahead where no lights could be seen at 
all. I f  the screens were exactly parallel, there 
would be a certain space between them in which, 
however far ahead of the ship a person might be, 
the ray8 of light could not be seen. The screens 
must be slightly inclined inwards, so that at some 
point both lights may be seen at the same time. 
I f  the screens are so fitted that the lights cannot 
be seen across the bows in such a way as to deceive 
an approaching vessel, there is a substantial com
pliance with the regulations. The mere length of 
the screens is immaterial; the only question to 
be considered is whether they prevented the light 
from being improperly seen across the bows, and 
I  submit that in this case they did so.

Sir R . P h il l im o r e .—I  am of opinion that the 
l  eru, the starboard tack vessel, continued her 
course without alteration up to the time of the 
collision, and i t  is untrue as stated by the w it
nesses for the defendants, that the Peru came up 
mto the wind two and a half points, with her sails 
Miack. I  am of opinion that the green light of the 
■Pent was not seen by those on board the Fanny 
~4. Carvill, and did not lead to the collision. The 
Fanny M. Carvill was aware that the Peru was a 
starboard tack vessel, and the Fanny M. Carvill 
^uited too long before she got out of the way of 
the Peru. Whether on account of the deficiency 
‘n the length of the screens of the Per«, she is also 
to blame, although she never altered her bearings, 
J® a question I  reserve until I  give judgment in 
the other cases on Tuesday.

Cur. adv. vult.
■Jan. 19.—S ir  R. P h il l im o r e .—The first ques- 

tion which I  have to decide as affecting all these 
oases is the true construction of a clause in the 
last Merchant Shipping Act, and to do so it is 
Accessary to consider the previous enactments on 
the subject.
_ By the Merchant Shipping Act 1854 (17 & 18 
_ ct. c. 104), sect. 298, it  is enacted : “ I f  in any 
case of collision it  appears to the court before 
" ’bich the case is tried that such collision was 
occasioned by the non-observance of any rule for 
. he exhibition of lights, or the use of fog signals 
■ssued in pursuance of the power hereinbefore 
contained, or of the foregoing rule as to the pass- 
ng of steam and sailing ships, or of the foregoing 
ule as to a steamship keeping to that side of a 
arrow channel which lies on the starboard side, 
® owner of the ship by which such rule has been 

oiringed, shall not be entitled to recover any re- 
ompense whatever for any damage sustained by 
hch ship in such collision, unless it  is shown to 
0 satisfaction of the court that the circumstances 
the case made a departure from the rule neces- 

a^ - ”  This was repealed.
pi  ̂be next enactment on the subject was the Mer- 

Shipping Act Amendment Act 1862 (25 & 
an c‘ sect' which provided that “ i f  in 

7 case of collision it  appears to the court before 
o . the case is tried that such collision was 
tinUaS1°ned by the non-observance of any regula- 
bv'' in.ac*e by or in pursuance of this Act, the ship 
be '°*1 8uch regulation has been infringed shall 
Bat• ,eined to be in fault unless i t  is shown to the 
t,he aCti°n the court that the circumstances of 
Cos Case„ma<ie a departure from the regulation ne-

I The next enactment on the subject was The 
Merchant Shipping Act 1873 (36 and 37 Yict. c. 
85), which repealed the last-mentioned enactment, 
and (sect. 17) provided as follows : “ I f  in any case 
of collision it is proved to the court before which 
the case is tried that any of the regulations for 
preventing collision contained in or made under 
The Merchant Shipping Acts 1854 to 1873 has 
been infringed, the ship by which such regulation 
has been infringed shall be deemed to be in fault, 
unless it  is shown to the satisfaction of the court 
that the circumstances of the case made departure 
from the regulation necessary.”

I t  has been contended that any infringement of 
any regulation made under the authority of the 
statute compels the court to pronounce the vessel 
which is guilty of such infringement to be in fault 
unless the infringement was in the circumstances 
necessary ; that is to say, to give an instance, that 
a vessel carrying a perfect starboard light, and run 
into on the starboard side by a vessel which ought 
to have avoided her, is nevertheless in fault, i f  she 
have no port light, or a deficient one ; or that a 
vessel directly ahead of another, which overtakes 
her and runs into her stern, is nevertheless in 
fault if  she has deficient or no side lights, which 
lights could not possibly have been seen by, or 
have in any way affected the overtaking vessel. I  
say nothing as to the injustice of applying such a 
construction of an English statute to foreign 
vessels; but, irrespective of any such considera
tion I  decline as at present advised to pub a con
struction which appears to me fraught with 
absurdity and injustice upon the statute, even with 
respect to British vessels. I  th ink the infringe
ment spoken of must mean an infringement not 
indeed necessarily causing the collision, but con
nected with i t—an infringement material to the 
case, and by possibility causing or contributing to 
the collision; not an infringement wholly im
material to the case, and which by no possibility 
could have anything to do with the collision. I  
ao not think that this construction of the statute 
is at variance with the decision of the Privy Council 
in The Hibernia (ante, p. 454 ; 31 L. T. Rep. N. S. 
805), which I  have carefully perused.

And here it  may be convenient to say a word on 
the legal effect of instructions given by the Board 
of Trade to their surveyors, a matter much dis
cussed before me in cases of this description. 
Such instructions may be prudent and proper, 
though it  appears that they are frequently changed, 
but, except in so far as they are authorised by 
statute, they can have no binding effect upon 
English, much less upon foreign vessels. The 
regulations for preventing collisions are of a dif
ferent character, and, being adopted by foreign 
states, have by virtue of treaties or conventions, 
an international obligation.

There are three cases now before the court in 
which I  have reserved for consideration the con
struction of this statute, and I  now proceed to 
apply to them the provisions of the statute con
strued upon the principles which I  have stated. 
The first is The Magnet; the second The Duke of 
Sutherland ; the third The Fanny M. Carvill.

In  each of these cases I  have condemned one 
vessel; the question as to the culpability of the 
other being reserved.

The Magnet was a case of collision between 
the Swedish barque the Eugenie and the Magnet, 
an Irish screw steamer, which happened off the
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entrance to the Port of Liverpool somewhere  ̂
between the north-west and the Bar Lightship, 
between twelve and one on the night of the 15th 
Nov. last. The Eugenie was heading N. by E., 
close hauled on the port tack, going at a speed of 
about eight knots an hour. The Magnet was pro
ceeding at fu ll speed, about ten knots an hour, 
heading E.S.E. They were crossing ships. The 
pilot of the Eugenie saw the white ligh t of the 
Magnet four or five miles off five points on her 
port bow, and then he saw the masthead and 
green light of two vessels both on the port bow a 
quarter of a mile apart. He kept on his course. 
The foremost of the steamers passed clear ahead 
of him, but the sternmost, which was the Magnet, 
starboarded shortly before the collision, and came 
with her starboard side into the port bow of the 
Eugenie.

The defence of the Magnet is that she only saw 
the faint glimmer of a ship’s light two points on 
her starboard bow. I t  did not continue in sight, 
and a red light opened almost alongside of her. 
The master of the Magnet supposed, he says, the 
vessel to be going in title same direction as he was, 
ahead of him, and by yawing to have shown her 
light. He ordered first starboard a little, and then 
hard a starboard. The answer on behalf of the 
Magnet states that the Eugenie neglected to have 
her side lights properly exhibited according to the 
regulations.

A t the hearing two points were discussed. First, 
whether the red light of the barque was visible at 
a sufficient distance to apprise the steamer that 
she ought to get out cf the way. This point I  
decided in the affirmative, and adversely to the 
Magnet, which I, therefore, held to be in fault for 
the collision. The second point was, whether the 
Eugenie was not also in fault under the provisions 
of the 36 & 37 Yict. c. 85, s. 17, for having violated 
the regulations in not carrying proper lights pro
perly placed. I t  was not denied by the counsel 
for the Magnet that the lamps were of the proper 
size, but i t  was contended that they were not fitted 
with proper magnifying and reflecting power, and 
that they were not of proper capacity. Scientific 
evidence was produced on this point, but the 
captain of the Magnet admitted that when he saw 
the red light i t  was a very good light, and that 
both lights burnt well. The second mate said he 
saw no difference between them and any other 
lights, and the captain of the Eugenie swore that 
when on board the Magnet after the collision he 
saw them more than two miles ; while none of the 
witnesses produced on behalf of the Magnet were 
interrogated as to whether the lights of the 
Eugenie were not burning brightly after the 
collision.

I t  was further contended that the lights which 
were in  the fore part of the mizen rigging on the 
channel boards and level with the rail were not 
so placed so as to be visible according to the regu
lations, because they were abaft the broadest parts 
of the ship, because they were obscured by the 
foretopmast backstay, and a dead eye came 
before the lens of the lamp. There was some 
argument respecting the length of the screens, 
which I  think was not insisted upon.

W ith  regard to the obscuring of the lights there 
was a conflict of scientific and positive testimony, 
and after some consideration and conference with 
the Trin ity Masters, I  determined on putting into 
execution the authority which the statute (24 Yict.

c. 10), s. 18, gives me of requesting them to 
inspect the ship, and make the proper experiments 
for ascertaining whether the lamps were of a 
proper character to be visible at a proper distance, 
and whether they were not obscured by any part 
of the rigging. In  taking this course, I  may have 
given too favourable a construction to the pleading 
of the Magnet, in which the question as to the 
position of the lamps was perhaps not raised with 
sufficient distinctness.

The Elder Brethren have reported that having 
been requested by me to report on the sufficiency 
of the side lights of the Eugenie, and to examine 
the said vessel for the purpose of ascertaining 
whether there is anything in her construction of 
in the position of her tackle or furniture which 
would prevent the said lights from being seen 
when placed in their respective positions :

“  We proceeded to Long Beach on the afternoon 
of the 30bh ulb. (Dec. 1874), aDd, anchoring a vessel 
abreast the lower mile mark, made arrangements 
whereby we could accurately fix the range of the 
lights. The evening was starlight, clear overhead, 
and perfectly calm, but hazy over the water. A t 
6 p.m., i t  being quite dark, the Eugenie's lights 
were placed on each quarter of the vessel so sta- 
tioned. We proceeded in a boat up the Reach» 
with the reflectors of the lights turned directly 
upon us, thereby giving every advantage to the 
Eugenie, when the green ligh t disappeared to the 
naked eye at half-a*mile, and the red light at a 
cable’s length short of the mile. U pon a perfectly 
clear night we are of opinion that the green light 
might have been seen a quarter, and the red ligh 
half-a-mile further. “  The lights of the Eugenia 
have been tested as to their photometric powei 
with the following results :—

Naked ñame..................................... 3T Candles.
Ditto, aided by the reflector.......... 9'0 „
Power of light with red shade......  1.1 »»
Ditto, with green ditto .................  0'2 ,,

which, in our opinion, is considerably less than 
the lanterns now in use, and perfectly insufficient- 
** Having received information from the Beg)® 
trar that the Eugenie would be ready for our in
spection on the 12th instant, we proceeded t 
Liverpool on the 11th, and visited that vessel on 
the following morning; when the screens wer 
placed in their regular positions, and the distanc 
across the ship from light to light was found to 
exactly 24fb.; at a corresponding height above t 
water, abreast the foretopmast backstays, t 
width across the ship from backstay to backs! J 
was found to be 24ft. 6in., showing that an obstrni 
tion of 3in. intervenes on each side directly m i r ° 
of the lights.”  i8

Adding to the evidence already before me, t 
report of the Trin ity Masters, and considering & 
whole evidence together, I  must pronounce * 
Eugenie to be also, in the language of the s ta tu - 
in  fault for non-observance of the regulati 
respecting the sufficiency of lights.

W ith  respect to the case of the Duke of É 
land, it  was not, I  think, contended that the la 
were not “  so constructed,”  and of such a chara 
as to comply with the regulations. The disp ,j0 
was as to their position. The Board of 1 ¿ ; 
Surveyor required their position to be alte i 
this may have been prudent, but I  am n o tB a aS]y 
upon the evidence that the lights were PreY'? re- 
“  so fixed ”  as to infringe the regulation wit*1
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speofc to their visibility. I  pronounce, therefore, 
the Duke of Sutherland alone “  in fault.”

W ith respect to the case of The Fanny M. Garvill, 
the evidence was that the screens projected 2it. 
5in. instead of 3ft. The object of the regulations 
with respect to screens is to prevent the side 
lights from being seen across the bow; for this 
Purpose it  directs the screen to project at least 
3ft. I t  is, so to speak, a subsidiary regulation for 
the purpose of securing the visibility of the 
distinct light, the general visibility of the light 
being already provided for in the former regula
tions.

I  have stated in my former judgment, at the 
bearing of the last case, that 1 am satisfied the 
green ligh t was not seen across the bow by those 
°n board the Fanny M. Garvill, and, according to 
the evidence, i f  the length of the screens in this 
ship had extended further outside of the bow, a 
sea might have washed them away. Upon the 
whole 1 think that I  am not compelled to say that 
the deficiency in the length of the screens was an 
infringement of the regulations according to my 
construction of the statute, and that therefore 
the Peru is legally in fault for a collision which 
her non-observance of the regulation certainly did 
V} no way occasion. I  pronounce the Fanriy M. 
Garvill alone in fault.

Solicitors in The Magnet: for the plaintiffs, 
Bateson and Go.; for the defendants, Jenkins and 
Bae.

Solicitors in The Duke of Sutherland: for the 
Plaintiffs, Wood and Tinkler; for the defendants,
B. F. Roberts.

Solicitors in The Fanny M. Garvill.- for the 
Plaintiff, Thomas Cooper ; for the defendants,
stokes, Sanders, and Stokes.

C O U R T OP Q U E E N ’S B EN C H .
Beported by J . Shobtt and M . W .  H cK e ll a k , Esqrs., 

Barristere-at-Law.

Jan. 12 and 25, 1875.
S m it h  v. Ste e le .

■Negligence by servants—Pilot compulsorily em
ployed—Liability of owners for injury to vilol— 
17 If 18 Viet. c. 104.

•'* pilot was engaged by the defendants under the 
compulsory clauses of the Merchant Shipping Act 
1854,/o r a voyage in a vessel of which they were 
owners. Whilst giving directions on board for 
coming out of dock, before the voyage commenced, 
the pilot was killed by the fa ll of a boat, in con
sequence of the negligence of defendant’s ser

vants.
e}d, in an action by the personal representatives, 
that there is no implied contract that a pilot 
under such circumstances shall take upon himself 
the risk of injury by the shipowners’ servants ; 
Q-nd that, therefore, the action lay against the 
defendants.

®is was an action tried before Lush, J., at the 
Spring Assizes 1874. The verdict was 

b&U,1<l  f°r the plaintiffs, leave to the defendants 
JPg reserved to enter a verdict or nonsuit, 

g l.he plaintiff sued as executrix of one J. G. 
de*!^ ’ deceased, formerly a Thames pilot. The 
^'duration stated that the defendants were pos- 
, S8ed of a certain sailing vessel, and of a certain 
a upon the same, which sailing vessel

o boat were then under the care and manage

ment of certain servants of the defendants, and 
that J. G. Smith then was, by the consent and in
vitation of the defendants, and by virtue of their 
retainer, upon tho sailing vessel for the purpose of 
piloting the same down the River Thames Never
theless the defendants, by their servants, so care
lessly, negligently, and improperly slung, sus
pended, and managed the boat, that through their 
carelessness, negligence, and unskilful conduct 
whilst J. G. Smith was upon the vessel under the 
circumstances and for the purpose aforesaid, the 
boat fell upon J. G. Smith and injured him, inso
much that he in a few days afterwards died.

The defendants pleaded: First, not gu ilty; and, 
secondly, that J. G. Smith was on board the vessel 
in the defendants’ employment as pilot, for the 
purpose of piloting the vessel down the River 
Thames, for which he was so retained for reward 
payable to him, and the injury to J. G. Smith was 
not in any way occasioned by any act, neglect, or 
default of the defendants personally, but was solely 
occasioned by the negligence of the servants of the 
defendants; and the servants of the defendants 
were persons of reasonable skill and care, and 
reasonably competent to sling, suspend, and ma
nage the boat, and the servants of the defendants 
and J. G. Smith were engaged in one common em
ployment with a common object, to w it,in the navi
gation and management of the vessel; and the 
injury to J. G. Smith was one of the risks incident 
to the employment of J. G. Smith as such p ilo t; 
and the alleged carelessness, negligence, unskilful, 
and improper conduct of the servants of the de
fendants were wholly unauthorised by the defen
dants.

A t tho tria l it appeared that a vessel belonging 
to the defendants was lying in adock in the River 
Thames ready to proceed to sea, and that she was 
within a district within which pilotage is compul
sory upon her under the Merchant Shipping Act 
1854 (17 & 18 Viet. c. 104), s. 376, viz., the London 
district of the Trin ity House. I t  was also shown 
that i t  was customary for a pilot to go on board the 
vessel, which he is engaged to pilot outwards, 
whilst she is in dock in order that he may give 
instructions to the crew whilst getting the vessel 
out of dock, and that, whilst the deceased was 
so giving orders, one of the ship’s boats, which 
had been negligently slung by the crew, fell upon 
him and killed him.

A  rule nisi was obtained by the defendants in 
pursuance of the leave reserved, on the ground that 
they were not responsible for the negligence of 
their servants under the circumstances proved.

Willis showed cause.
Thesiger, Q.C. and Wood H ill supported the 

rule.
The several clauses of the Merchant Shipping 

Acts 1854 and 1872, relating to pilots, and the fol
lowing cases were cited and fully discussed :

Indermaurv. Dames, 14 L. T. Rep. N. S. 484; L. Rep.
1 C. P. 274; in error, 16 L. T. Rep. N. S. 293: 
L. Rep. 2C. P. 311;

Morgan v. Vale of Neath Railway Company, 5B .& S . 
570 ; in error, 13 L. T. Rep. N. S. 564; L. Rep. 1 
Q. B. 149;

Wilson v. Merry, 19 L. T. Rep. N. S. 30; L . Rep. 1 
So. App.326;

Degg v. Midland Railway Company, 1 H . & N. 773;
General Steam Navigation Company v. British and 

Colonial Navigation Company, 19 L. T. Rep. N. S. 
357; L. Rep. 4 Ex. 238; 3 Mar. Law Cas. O. S. 
168, 237.

Cur. aav. vult.
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Jan. 25.—The judgment of the court (Cockburn,
C.J., Blackburn, Mellor, and Lush, JJ.), was 
delivered by

B la c k b u r n , J.—This was an action under Lord 
Campbell’s Act, to recover damages in respect of 
the death of the plaintiff’s testator, who was her 
husband.

A t the trial before my brother Lush, the fol
lowing facts were proved: The defendants were 
the owners of a vessel lying in dock about to 
proceed on a voyage in which the employment of a 
pilot was compulsory. The testator was a pilot 
who was engaged for that voyage. He (in com
pliance with wtiat i t  was proved was always the 
practice of pilots) went on board the vessel in dock 
to give directions to the crew when gettiug the 
vessel out of dock. Whilst doing so, a boat which 
had been negligently slung fell on him and killed 
him. The defendants did not personally interfere 
in the matter. From the way the case comes 
before us on apoint reserved, we must take i t  as a 
fact that the accident was occasioned by the negli
gence of the servants of the defendants in  slinging 
the boat, without contributory negligence on the 
part of the deceased.

Leave was reserved to enter the verdict for the 
defendants, or a nonsuit, on the ground that the 
defendants were not responsible for the negligence 
of their servants under the circumstances proved 
in evidence. A  rule nisi was obtained accordingly, 
against which cause was shown in this Term 
before my Lord Chief Justice, my brothers Mellor, 
Lush, and myself, when the case was very ably 
argued by Mr. W illis for the plaintiff, and by Mr. 
Thesiger and Mr. Wood H ill in  support of the 
rule, and the court took time to consider its 
judgment.

The law is to a certain extent determined by 
the case of Indermaur v. Dames (ubi sup.) There 
is an obligation on the part of the occupier of 
property, whether fixed or movable, to those who 
at his invitation, express or implied, come on 
that property to take by himself and servants 
reasonable care that the person so coming shall 
not be exposed to unusual danger ; and that obli
gation extends to the workmen sent by a trades
man to repair part of the machinery. Mr. Jnstice 
Willes, in delivering judgment in that case, after 
referring to the undisputed law that there was 
such an obligation on the part of a shopkeeper to 
his customer, and that there was no such obliga
tion to a servant, proceeds to give the reason of 
the judgment in these terms : “  The class to which 
the customer belongs includes persons who go not 
as mere volunteers, or licensees, or guests, or 
servants, or persons whose employment is such 
that danger may be considered as bargained for, 
but who go upon business which concerns the oc
cupier,and upon his invitation express or implied.” 
In  Morgan v. Vale of Neath Railway Company, 
(ubi sup.) which was earlier in date than Inder
maur v. Dames, the reason why a servant cannot 
sue his master for negligence of a fellow servant 
was put on the ground that it was an implied part 
of the contract between master and servant that 
the servant should, as between them, take upon 
himself such risks. In  the more recent case 
of Wilson v. Merry (ubi sup.), the House of 
Lords in a Scotch case decided that the owners 
of a colliery were not responsible to their ser
vants for an injury occasioned by the negli
gence of the general superintendent of the mine

[Q- B.

to whom the defendants had delegated their 
whole power and authority. I t  does not appear 
from the report that the case of Morgan v. 
Vale of Neath Railway Company (ubi sup.), and 
Indermaur v. Dames (ubi sup.), were brought 
to their Lordships’ notice; but the Lord Chan
cellor (Lord Cairns) seems to us to have arrived, 
by independent reasoning, at the principle that 
the exemption from liability was derived from 
the contract between the master and his ser
vant, and to base his judgment upon it. He 
says (p. 332), “  The master is not and cannot 
be liable to his servant unless there be neg
ligence on the part of the master in that 
which he (the master) has contracted or under
taken w ith his servant to do. The master 
Pas not contracted or undertaken to execute 
in person the work connected with the busi
ness . . .  A t all events, a servant may choose 
for himself between serving a master who does 
and a master who does not attend in person to his 
business.”

In  the present case, the accident happened 
before the actual commencement of the voyage; 
but i t  is clear that the deceased was on board 
only because he was going on that voyage as 
a pilot, and under the same terms as to risk as it 
the voyage had begun. We think, therefore, that 
the question in the present case is reduced to this, 
whether there is between the owners of a ship and 
the pilot whom they are compelled to employ, an 
implied contract that the pilot shall take upon 
himself the risk of injury from the negligence o 
the shipowners’ servants. Indermaur v. Datnes 
decides that there is no such implied contract 
between the owner of machinery and those who 
are sent by their masters to repair it. And we 
think that there is no such implied contract in the 
case of a pilot. The law as to pilots is now regu
lated by the Merchant Shipping Acts. The pilo" 
is, by 17 & 18 Yict. c. 104, s. 365, subject to a 
penally if he refuses to take charge of the ship- 
The master is, by sect. 353, bound under a penalty 
to employ the pilot. The rate of remuneration is> 
by sect. 358, neither to be more nor less than the 
fixed rate, though both parties should agree. An 
by sect. 388, the owner is not to be liable for to 
pilot as his servant. By a subsequent enactmen 
(35 & 36 Yict. c. 73, s. 9), power is given by bye* 
laws to modify sect. 358, so far as to allow 
pilot or class of pilots any rate less than the rat 
for the time being demandable by law, but 11 
power is given to enable a pilot to demand more- 
He cannot, therefore, make any special bargain ^ 
receive larger pay in consideration of his takiOn 
this risk upon him. An ordinary servant has, ® 
Lord Cairns points out (at least theoretically)» ® 
power of choosing whether he w ill enter into 
employment of a master who does not agree to ® 
personally in the management of his business, 
as an alternative, to be responsible for the neg 
gence of those he employs. The pilot has no sÛ 9 
choice, he must conduct the ship on the ter a 
fixed by the statutes which regulate pilotage» ® e 
we can find nothing in these statutes to justify 
conclusion that the pilot is to take upon him 
the risk. j j 8.

We therefore think that the rule should be 
charged. Rule discharge

Attorney for plaintiff, O. Hebbell. 0d
Attorneys for defendants, Edwards, Layton< 

Jaques.

S m it h  v. St e e le .
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C O U R T o r  E X C H E Q U E R .
Reported by T. W. S a u n d e r s  and H. L e i g h ,  Esqrg., 

Barristers-at-Law.

Tuesday, Nov. 19, 1874.
F lo w er  v. B r a d l e y .

Negligent navigation by a pilot—Action for— 
County Court Jurisdiction—Admiralty cause—31 
& 32 Viet. e. 71 ,• 32 f  33 Viet. c. 51.

action against a pilot for negligence in navi
gating a vessel whereby it came in collision with 
another vessel which it damaged, is not an ad
miralty cause within the meaning of “ The County 
Courts Admiralty Jurisdiction Act 1868”  (31 Sf 32 
Viet. c. 71) sect. 3, sub-sect. 3, and may therefore 
be brought in any County Court, though such court 
be not appointed under the Act for the trial of 
admiralty causes.

T his  was a rule calling upon the County Court 
Judge of Kent, sitting at Gravesend, and upon 
Ihe defendant, to show cause why a mandamus 
should not issue to the former commanding him 
to hear and determine this case on the ground 
that i t  was properly brought in the said County 
J^ourt. The plaint was a common law plaint in 
toe before mentioned court, and the particulars 
Were as follows:

The plaintiff claims the sum of 14i., being 
amages and loss sustained by him to his 

sailing barge Janus, which said barge was run 
°ul of and damaged by the ship or vessel Sunny- 

®™e, on the 7th Aug. last off Deptford Creek, in 
he river Thames, such damage having been caused 
y the negligence of the defendant, who was then 

i? onarge of the said ship or vessel by law, as a 
Sensed T rin ity  House pilot.”

Upon the plaint coming on for hearing at the 
Gravesend County Court, and the plaintiffs’s 
Morney having opened his facts, the County 
°urt judge interposed, saying, that upon the 

Particulars and facts stated, the cause was an 
Hiiralby cause, and that he had no jurisdiction 

in • n? at Gravesend to hear it, although he had 
Jrisdiction at Rochester in admiralty, and the 

P ace whero the damage occurred was for admiralty 
Purposes within the district of the Rochester 
c 0Uuty Court. The attorney contended that the 

use was a common law and not an admiralty 
<■ ^Se> but the judge held to his opinion, and there- 
^ u jionsuited t he plaintiff {a).

186? County Courts Admiralty Jurisdiction Act,
seot m l & 32 Viet. c. 71) power is given to the Crown, by 
a,) “> to appoint certain County Courts courts for
kooh1 * y purposes ; and under this enaotment the 
^ i t h i u -  H°nilty Court was appointed for the district 

Se'f the collision in question took place.
taife.?, ? enacts that “ Any County Court having ad- 
ana * Jurisdiction shall have jurisdiction and all powers 
sUbifi + orities relating thereto, to try  and determine, 
billow" anc* according to the provisions of this Aot, the 
CaUsesln^ oanBes> in this Act referred to as admiralty

Ay to any claim for damages to cargo, or damage 
oy collision—any cause in which the amountclaimed 

8« . . r 8 ” ° t  exceed ¿£300.”
aPpo?77 u enacts that no County Court other than that 

■g ‘“ ted is to have jurisdiction.
•bent V’e County Courts Admiralty Jurisdiction Amena- 
4 1869.(32 & 33 Viet, c, 51) it  is enacted by sect.
Jnri j . the third section of the County Courts Admiralty 
for j fiction Act 1868 shall extend and apply to all claims 

ehips, whether by collision or otherwise,
1 the amount claimed does not exceed ¿£300.”

Rolland showed cause.—The County Court judge 
was right in refusing to try the cause, and in non
suiting the plaintiff, for the Gravesend County 
Court had no admiralty jurisdiction, and the 
suit being an admiralty one i t  should have 
been brought in the Rochester County Court. 
The nature of the causes over which certain County 
Courts have acquired admiralty jurisdiction, and 
the extent of that jurisdiction, appears from the 
County Courts Admiralty Jurisdiction Acts (31 & 
32 Viet. c. 71, and 32 & 33 Viet. c. 51). The Queen 
in council is empowered (sect. 2 of the former Act) 
to appoint any County Court to have admiralty 
jurisdiction, and to define the area of its jurisdic
tion, and to include in that area the district of any 
other County Court. The Rochester County 
C ourtier admiralty purposes has jurisdiction over 
the district of the Gravesend County Court—the 
latter having no admiralty jurisdiction, The 
County Courts having admiralty jurisdiction have 
power to try  (inter alia) “ as to any claim for 
damage by collision—any cause in which the 
amount claimed does not exceed 300i.”  (sect. 3, 
sub-sect. 3); and i t  is further enacted (sect. 5) 
that “ no County Court other than the County 
Court so appointed shall have jurisdiction within 
that district in any admiralty cause.”  The juris
diction so conferred may be exercised either in 
rem or in -personam, (32 & 33 Viet. c. 51, s. 3), and 
by the 4th section of that Act the jurisdiction con
ferred by the former Act is extended to “  all claims 
I° r  damage to ships whether by collision or other
wise.” This is a cause of damage by collision 
occurring by the negligence of the defendant, and 
is therefore an admiralty cause within the very 
words of these Acts. Over such a cause the 
common law jurisdiction of the County Courts 
has been taken away. [ K e l l y , C.B.—I s this an 
admiralty cause ? I f  it  is a cause over which the 
Admiralty Court would have no jurisdiction, has 
the County Court sitting in admiralty ju r is d ic 
tion? R. E. Webster, for the plaintiff.—I t  has 
been expressly decided in the Alexandria (ante, 
vol. 1, p. 464; L. Rep. 3 Adm. & Eco. 575), that 
there is no admiralty jurisdiction in a cause against 
a pilot in personam. Cleasby , B.—In  that case it  
"was held that the Court of Passage had not juris
diction to entertain a suit against a pilot in ad
miralty, and hence it  follows that the Admiralty 
Court has no such jurisdiction.] Bub the judge of 
the Admiralty Courtsaidthatif the matter were res 
integra he should be disposed to hold the contrary, 
but that he was bound by the decision in The 
Urania (1 Mar. Law Cas. O. S. 156; 10 W. R, 97), 
supported as it was by Ecerard v. Kendall (3 Mar. 
Law Cas. 391; L. Rep. 5 C. P. 428), and Simpson 
v. Blues (ante, vol. 1, p. 326; L. Rep. 7 C. P. 290). 
But these cases are practically overruled by Cargo 
ex Argos (ante, y  ol.l, p.519; L. Rep. 5Priv. Co. 134), 
in which the Privy Council holds that the County 
Court Admiralty Jurisdiction is not confined to 
the jurisdiction possessed by the High Court of 
Admiralty. Whatever is fairly within the words 
of the above Acts must be held to be within the 
admiralty jurisdiction of the County Courts; and 
it  is only reasonable to presume that the Legis
lature intended to enlarge the jurisdiction of cer
tain County Courts in admiralty or nautical 
mattters, so that all small causes of that nature 
might be tried before a tribunal competent to try 
them; and the provision for nautical assessors 
makes these County Courts fu lly competent, which
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they would scarcely be if  the judge sat alone at 
common law.

Webster, in support of the rule, was not called 
upon.

K elly , C.B.—I  am of opinion that we ought to 
make this rule absolute. Were i t  not for the 
cases cited, which are directly in point, I  should 
have difficulty in thus deciding upon a mere rule 
to set aside a nonsuit in the County Court, there 
being no appeal from our judgment; especially as 
i t  cannot be denied that to a great extent our 
decision may appeartoconflict with that of a court 
of high authority, although its decisions are not 
strictly binding on us. In  Everard v. Kendall, 
Simpson v. Bines, and Smith v. Brown (ubi sup.), 
the struggle was to extend the admiralty jurisdic
tion, and not to give the County Courts an entirely 
new jurisdiction. These cases were all discussed 
in The Alexandria (ubi sup.), which was an ad
miralty suit instituted in the Court of Passage in 
Liverpool against a pilot for collision, and Sir It. 
Phillimore, upon the high authority of the deci
sion of Dr. Lushington in the Urania (ubi sup.), 
held that the court bad no jurisdiction as a court 
of admiralty to entertain such a suit. We have, 
therefore, a direct decision upon the point—The 
Alexandria in the Admiralty Court; and against 
this decision we have only a suggestion of a 
different opinion expressed by the judicial Com
mittee of the Privy Council, in the case of Cargo 
ex Argos (ubi sup.), which is certainly not upon 
all fours with the present case; and, moreover, 
whilst we show great respect for the Privy Council 
decisions, they are not binding upon us even when 
in point, and, under these circumstances, wo must 
give effect to the weight of authority, showing 
that the cause in question was not an admiralty 
cause, and was, therefore, maintainable in the 
court and in the manner in which i t  was insti
tuted. I f  we make this rule absolute, it  w ill be 
competent to the defendant to move for a prohi
bition to the County Court i f  it  proceeds, and then 
another court may review the decisions ; whilst, 
i f  we discharge it, there w ill be no means of doing 
so.

Cleasby, B.—I am of the same opinion. And 
although I  think that the County Court judge 
ought to have heard the evidence, I  am not sur
prised that he refused to do so, for the case in the 
Privy Council iB strongly in favour of his view. 
The question is, what is the proper course for us 
to pursue ? In  some cases good reasons may be 
shown on both sides, but in such case as the 
present, where the question might be perpetually 
raised, there is no other solution but .that which 
is derived from authority. Now we have two 
decisions in support of the plaintiff’s contention 
—The Alexandria in the Admiralty Court, and 
that in the Common Pleas (Everard v. Kendall) 
both precisely in point. We cannot in the face of 
those dcisions do otherwise than make this rule 
absolnto.

A mphlett, B,, concurred.
Buie absolu te.

Attorney for the plaintiff, J. A. Farnfield.
Attorneys for the defendant, Walter, Son and 

Field.

Feb. 9 and 10, 1875.
M ackenzie  v . W hitw orth .

Marine insurance—Re-insurance—Insurable inte
rest— What necessary to be stated in policy— 
Interest in subject-maAtei— Fact of re-insur
ance—Concealment—Material fact—19 Geo. 2, 
c. 37, s. 4—27 Sf 28 Viet. c. 56 s. 1—30 Sp 31 Viet, 
c. 59.

An assured may effect reinsurance directly on the 
subject-matter of insurance against the risks or 
any part thereof insured against in the original 
policy, without being bound to disclose in the 
policy or otherwise that it is a reinsurance.

The plaintiff, an underwriter, in effecting with 
another underwriter an ordinary policy on 
certain goods, on board a named vessel, for a 
speeijied voyage, omitted to state, as the fact was, 
that it was a re-insurance of a risk already taken 
by the plaintiff as an assurer ; and the jury, in an 
action by him on ¡he policy, havingfound that the 
fact of its being a re-insurance was immaterial, 
and that there had been no concealment, the 
verdict ivas entered for the plaintiff, with leave to 
the defendant to move to enter the verdict for him, 
on the ground that the plaintiff being only inte
rested as a re-insurer, was not entitled to recover 
on the policy sued on ; and it was 

Held, tha.t an underwriter, when he effects a policy 
of assurance on a risk already assured against by 
him, is not, in law, bound, unless challenged so 
to do, to disclose the fact of its being a re-iti- 
surance, and that the plaintiff, therefore, was 
entitled to recover.

The case of Glover v. Black (3 Burr, 1394) dis
cussed, explained, and distinguished.

T his was an action upon a policy of marine id* 
surance for 50001. upon a cargo of cotton on boar® 
a vessel called the Southampton, on a voyage fro© 
New Orleans to Revel, and it  was brought by t “ e 
plaintiff, the assured, against the defendant, the 
assurer, to recover the sum of 2001., being too 
amount for which the defendant had underwritten 
the said policy. The first count in the declaration 
set out the policy (dated 24th A pril 1873) 1 ̂  
extenso, and proceeded to aver that the defendan 
in consideration of a certain premium paid to bi©’ 
became an insurer to the plaintiff, and duly 
scribed the said policy as such insurer to the pi®1 
tiff, in the sum of 2001. upon the said goods in 1 ^  
said policy mentioned; and the said goods 'v'e . 
shipped on board the said ship at New Orle® 
aforesaid, to be carried therein on the said v°y®e , 
And the United States Lloyd’s and individAj 
underwriters in  New York, were then, and UIA . 
and at the time of the loss, thereinafter ©e 
tioned, interested in the said goods to a lar” j  
value and amount, to wit, to the vain0 a 
amount of all the moneys insured fcherCuae 
and the said insurance was made for the ^  
and benefit, and on account of the persons  ̂
companies so interested; aDd the said ship 
the said goods on board thereof sailed on the s ^  
voyage, and afterwards, whilst the said 
the said goods on board thereof, was proce0 
on the said voyage, and during the oontinu® ,jg 
of the said risk, the said goods were, by the P ^  
so insured against as aforesaid, and not by e, 
of the excepted perils, wholly lost; and all co 
tions, &c. Yet the defendant has not p®1 t ê 
said sum of 2001. The second count w»s 
ordinary money count.
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The defendant pleaded various pleas in answer 
to the action, on all of which issues was taken and 
Joined; but the only pleas which, at the trial, 
became material were—
. Plea 1. Denying that the defendant became an 
insurer or subscribed the Raid policy.

Plea 8. Which alleged that at the time of the 
defendant’s alleged subscribing the said policy, 
and becoming such insurer as alleged, that is to 
say, on the 20th A p ril 1873, the pla intiff and 
his agents and the said United States Lloyd’s, 
and underwriters of New York respectively, 
wrongfully and improperly concealed from the 
defendant certain material facts and information 
which the defendant did not know, and had not 
received, and could not be presumed to know 
or have received, and had not the means of 
knowing or receiving, and which the plaintiff 
and his agents, and the said Lloyd’s and under
writers respectively, before then and there 
knew, and had received, that is to say, that the 
said insurance in the said first count men
tioned, was and is only a re assurance ; that is to 
say, a re-assurance made by the plaintiff and his 
agents, and the said Lloyd’s and underwriters 
respectively, and that the plaintiff and the said 
Eloyd’s and underwriters respectively before and 
at the time of the defendant becoming such in- 
aarer and subscribing the said policy, had become 
and were insurers for the said sum of 200k upon 
the said goods and against the identical perils and 
Dsks in the said policy mentioned, to other persons; 
^hich said matters, and the circumstances and 
facts whioh induced the plaintiff and the said 
Eloyd’s and underwriters to make such re
assurance were material to the said perils and 
risks in the said policy mentioned, and were con- 
oealed by the plaintiff and his said agents, and the 
8aid Lloyd’s and underwriters from the defendant, 
and would have otherwise raised the rate of 
Premium at which the said policy could and would 

ave been effected by the defendant, or which 
Would have otherwise deterred the defendant from 
entering into or making the said policy, and 
ccepting the said risks, and which ought to have 
een communicated by the plaintiff his agents, 

Lloyd’s and underwriters, to the defendant.
, .the facts of the case as they appeared at the 
.rial, before Pollock, B. and a special jury, at the 
a»t summer assizes, 1874, at Liverpool, were 

Portly aa follows:
the plaintiff is a merchant at Liverpool, who 

8? acts as agent for certain New York under
writers. The defendant is one of the firm of 
, essrs. B. Whitworth and Brothers, who carry on 
, smess at Manchester as merchants, and who

Ve a department there called the Insurance 
^ ePartment, in which the business of an under- 

Eter is carried on. Messrs. Pickford Brothers,
.. 0 arp insurance brokers at Liverpool, having an 
ka Dk 'a Manchester of the name of Forrester, 
sl1jV(i keen in the habit of introducing insurances on 
tjj Ps and cargoes to the defendants, from whom 
oqvJ’ Received, on effecting such introduction, a 
Wh' I?lse’on beyond the usual broker’s commission, 
t0 .''key retained to themselves, handing over 
kis “ 6kroker who introduced the insurancetothem 
iQs Usual fee. Messrs. Tyson and Co. are also

France brokers at Liverpool, 
the aPPeared from the admissions signed between 
Pjc,karEe8 before the tr ia l: First, that Messrs. 

r°rd, in whose name the policy was made out,

I as the brokers or agents of the defendant, by 
1 letter of the 14th Jan. 1873, effected with Messrs. 

Tyson and Co., an insurance policy for 5000k, on 
cotton, per ship Southampton, from New Orleans to 
Revel, particulars to be afterwards declared ; 
secondly, that Tyson and Co., who acted on behalf 
of the plaintiff, who was acting in the matter for 
and on behalf of the United States Lloyd’s and 
the individual underwriters of New York, subse
quently (to wit) on a day and time to be proved, 
declared the particulars; thirdly, that on 24th A p ril 
1873, the defendant subscribed the policy in the de
claration set out for 200k ; fourthly, that the name 
of Pickford Brothers was inserted in the policy as 
representing the plaintiff who was the agent 
of the said Lloyd’s and underwriters, the persons 
interested in causing the said policy in the decla
ration set out to be made ; fifthly, that the insur
ance referred to by the above-mentioned letter of 
the 14th Jan. 1873, was intended by the plaintiff to 
be a re-insurance for and on behalf of the United 
States Lloyd’s and the individual underwriters of 
New York, being part of an insurance or insur
ances by them on cotton to the value of 80,000k, 
to be shipped by Messrs. Fatman and Co., of New 
Orleans, on board the ship Southampton, on the 
said voyage in the declaration mentioned; and the 
said Lloyd’s and underwriters, at the time of the 
said insurance, and of the said loss in the said 
declaration mentioned, had a very large interest as 
insurers in respect of the said original insurance or 
insurances over and above all the re insurances 
(including that made or intended to be made by 
the policy in the declaration set out), made or 
caused to bo made on their behalf; sixthly, that 
the total amount of re-insurances on the said 
cotton for the said voyage made or caused to be 
made by or on behalf of the said Lloyd’s and under
writers, including the re-insurance made or in 
tended to be made by the policy in the declara
tion mentioned, was 24,000k ; seventhly, that the 
said cotton of the said value so insured by the 
said Lloyd’s and underwriters as aforesaid, was 
shipped on board the said ship Southampton at 
New Orleans, and the said ship, with the said 
cotton on board, sailed from New Orleans on the 
said voyage on the 28th Feb. 1873, and the said 
ship was, together with the said cotton, afterwards 
(to wit) on the 19ch March 1873, burnt and 
destroyed, and the said companies, by reason 
thereof, sustained a total loss in respect of their 
original insurances, amounting to 4000k, which 
they have paid, and part of which was re-insured, 
as aforesaid; eighthly, that i t  was not disclosed 
that the said re-insurance was a re-insurance, 
except by the receipt by Messrs. Pickford of the 
memorandum (B) hereunto annexed.

The following is the letter of Messrs. Pickford, 
ef the 14th Jan. 1873, referred to in the above 
admission (No. 1.):—

Liverpool, 14th Jan. 1873. 
Messrs. J. D . Tyson and Co.,

Dear Sirs,—We have opened on your account a 
provisional policy for 50001. on cotton, average ten bales 

F. G. A .,” per Southampton, from New Orleans to 
Revel, at 5 per cent. (Particulars to be declared here
after.) Yours truly, P ic k f o r d  B r o t h e r s .

The following le tter was from  Pickfords’ agent, 
Forrester, at Manchester, to the d efend an t:—  
Messrs. B. Whitworth and Brothers,

Manchester, 24th April 1873.
Particulars for closing.

Please insure 50001. on cotton valued l., premium



492 M ARITIME LAW CASES.

Ex.] M ackenzie  v . W hitw orth . [Ex.

5 per oent. average ten bales “ F . G. A .,” name of vessel 
Southampton, at and from New Orleans to Bevel. When 
to sail. Yours truly, S. P. M. F o r r e s t e r .

On the 25th April, 1873, Piokfords wrote to 
Forrester, returning the stamp, and requesting 
the policy to be altered in accordance with a “  press 
copy,”  which they inclosed in their letter, and 
which copy was the memorandum (B) referred to 
in the above-mentioned admission (No. 8), and was 
as follows :—

(B)
Copy of policy asked for. For full particulars see 

usual printed copy.
Colin Mackenzie, agent.

50001. Pickford.
New Orleans to Revel.—Southampton.

Being a re-insurance, subject to the same clauses and 
conditions as the originial policy or policies, and to pay 
as may be paid therein. On cotton valued as per 
original policy or policies. Average payable on each ten 
bales, running landing numbers, general average as per- 
foreign statement if claimed.

On the 20th April 1873, the defendant wrote or 
telegraphed to Pickfords, saying: “ The South
ampton looks queer, sailed Fob. 24th, declaring 
now, object to make our interest a re-insurance, 
and shall wait proof of interest before we admit 
any claim.”  I t  was not until after the loss that 
the defendant became aware that i t  was a re
insurance which the plaintiff had meant to effect, 
and he then objected to being heid liable, and 
wrote as above-mentioned to Pickfords. Subse
quently, in March 1874, the defendant delivered a 
policy in the terms of the original slip (see the 
before-mentioned letters of 14th Jan. and 24th 
A p ril 1873), with, at the same time, a distinct in ti
mation that he did so under protest, and that the 
policy was not delivered as a binding and valid in 
strument, but only in order to enable the plaintiff 
to assert any right he might have without any 
difficulty being raised under the Stamp Acts.

Merchants and underwriters were called as 
witnesses on both sides. Those for the plaintiff 
said that the fact of its being a re-insurance was 
immaterial to be known, and more particularly 
when, as in the present case, the ship had not 
sailed, and that it  would make no difference in the 
rate of premium. The defendant’s witnesses 
on the other band, declared it  to be a material 
fact ; and some of them said that they would not 
themselves have accepted the risk had they known 
i t  to be a re-insurance. The witnesses, however 
on both Bides, and the plaintiff himself, admitted 
that i t  was usual in practice to state the fact of its 
being a re-insurance in the slip and in the policy.

The learned Baron in  his summing up to the 
jury, after stating the issue to be determined, and 
the evidence on both sides, said, “ I t  is a matter 
entirely for you whether you think there has been 
a withholding by the plaintiff and those who 
effected the insurance for him, of that which was 
substantially a material fact, which he was bound 
to disclose to the underwriter or his agent. I f  it 
was material, he was bound to tell it  in point of 
law. The laws of insurance are exceptional, A  
person is not only bound to answer questions, but 
to come forward and tell all that he himself knows, 
or that his agents, who are putting forward the 
insurance, know ; to tell all that is material to the 
risk, or calculated to affect the mind of the person 
to whom it  is offered in the sense which 1 have 
stated. I f  you th ink that the plaintiff has told all 
that is material, and that this fact is immaterial, 
the plaintiff is entitled to recover. I f  on the other

hand you think it  was material to the risk, or would 
have altered the amount of the premiums, and was 
withheld, then this policy would be defeated and 
the plaintiff would not be entitled to recover.”

The jury found that the fact, that i t  was a re
insurance, was not material, and that there was no 
concealment; and thereupon the verdict was 
entered for the plaintiff, for 2117. 5s., with interest; 
and leave was reserved to the defendant’s counsel 
to move.

Herschell, Q.O., accordingly, in Michaelmas 
Term last, moved for and obtained a rule nisi on 
behalf of the defendant, to set aside the above- 
mentioned verdict for the plaintiff, and to enter a 
verdict for the defendant, on the ground that the 
plaintiff being only interested as a reinsurer, was 
not entitled to recover on the policy sued on, and 
against that rule. _

Benjamin, Q.C., and Myhuvgh, for the plaintiff» 
now showed cause.—The question for the decision 
of the court was whether, upon a re-insurance 
being effected by an underwriter or insurer, it is 
requisite or necessary, as a matter of law, that the 
fact of its being a re-insurance should be stated 
or declared by him to the insurer at the time 
when the policy of re-insurance is executed by 
him p I t  is contended on behalf of the plaintiff, m 
opposition to that which w ill be argued on the 
other side, that i t  is not necessary or requisite so 
to do, and more especially is i t  not so in the Pre 
sent case, where the ju ry have expressly foun 
that the fact was not a material one to be known 
by the insurer, thus negativing the fact that there 
was any concealment, so that the question 
now is purely one of law. Undoubtedly, t  ® 
fact of its being a re-insurance of the risk alrea y 
insured was not mentioned by the plaintiff ; alJ 
though i t  may be admitted that i t  is usual  ̂
mention the (act on such an occasion, it  is no 
such a necessary legal obligation as that t 
omission to mention i t  would render the j j  f
void. I t  is immaterial to the risk, because 
risk means the arrival in safety of the ship with t 
goods, which would not and could not in any 
be affected by the fact that it  was a re-insurano
The 19 Geo. 2, c. 37, s. 4, prohibited all re-ass^ 
ances with a certain exception, namely, “  nn 
the insurer shall be insolvent, become a bankrup^ 
or d ie ; in either of which cases such assurer, 
executors, administrators, or assigns, may m® 
re-assurance to the amount of the Bum before 
him assured, provided it  shall be expressed in 
policy to be a re-assurance.” But of recent y® ^ 
the old restrictions on re-assurance have 
removed; thus the 27 & 28 Viet. c. 56, s. 1, a 
reciting that it was expedient to remove t 0 g(j 
striction imposed by the Act of Geo. 2, e®asajd 
that notwithstanding any thing contained in tne 
Act of Geo. 2, i t  should be lawful “  to mak ^  
assurance upon any ship or vessel, or upon j 
goods, merchandise, or other property, on ny 
of any ship or vessel, or upon the freight 0 gt 
ship or vessel, or upon any other interes py 
relating to any ship or vessel, which may *a ed
be insured; and such re-assurance shall be de b0
to be the insurance of interests which ® j  ^ 
lawfully insured within the meaning of e,”
imposing stamp duties onpoliciesof seainsu, 2,
I t  is true that the proviso in sect. 4 of 19 be 
requiring the fact of its being a re-insurane 
expressed in the policy, was left untouched 7 d 
27 & 28 Viet., and but for the Act next mem
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would still be now in force; but by “ The Statute 
Law Revision Act 1867 ”  (30 & 31 Viet. c. 59) 
sect 4 of 19 Geo. 2, c. 37, is wholly repealed, and 
therefore re-assurance is now lawful under the 27 
& 28 Viet,, whilst the necessity for stating it  to be 
so on the policy no longer exists. As a matter of 
course, the fact always was stated during the 
period that the proviso in sect 4 of the Act of 
Geo. 2 was in force; but the stating it  was not the 
result of a custom, but simply a compliance with 
the statutory injunction. The case of Glover v. 
Black (3 Burr,1394), on which the defendant relies 
strongly, is distinguishable from the present one. 
That was a case of interest on respondentia and 
bottomry, and although it  was held that such an 
interest must be expressly'mentioned in the policy, 
Lord Mansfield, at p. 1402 of the report, declared 
the ground of that decision to be that “  the law and 
practice of merchants had established that respon
dentia and bottomry must be mentioned in the 
p o l ic y b u t  he declared at the same time that the 
court did not mean to determine generally that no 
special interest in goods might be given in evi
dence in ocher cases i f  the circumstances admitted 
°f it. [B ramw ell, B.—Has a person whoguarantees 
fhepaymentfor goods to the vendor an insurable in
terest P] There is no doubt that he has. I t  was found 
oy the jury that it was not material to state the fact 
here, and, therefore, since the not stating it was found 
to be no undue concealment of a material fact, its 
statement was clearly not necessary. The motive 
° f  the party insured in effecting an insurance is 
not material to the underwriter, who look only 
to the goods and the vessel containing them, and 
the voyage on which the insurance is proposed to 
he effected. The law on the subject is well and cor
rectly stated by Mr. Arnould in his Law of Marino 
Insurance, 4th edit., by Maclachlan, vol. 1, p. 46, 
where he says, “  although a policy must in ali 
cases state correctly, and in some specifically, 
tyhat is insured, there is no authority for saying 
that the reason why the party insures should also 
he expressed in the policy. The true proposition 
ls> that although the subject matter of the in- 
Ruranc,e must be properly described, the nature 
cf the interest may in  general be left at large,”  and 
.e cites as authority for that, per Lord Tenterden 
*D Crawley and others v. Cohen (3 B. & Ad. 478;
■*■ L. J.( U. S., 158, K.B.). That was the case of 
earners on a canal, and it  was held by the Court 
°‘ K ing’s Bench that an insurance on goods was 
sufficient to cover the interest of carriers in the 
Property under their charge belonging to other 
Persons. So Mr. Phillips (American), in his 
reatise on the same subject, says (vol. 1, par. 424,

P-220, 5thedit.) “ The interest of carriers in con- 
^equeuce of their liability to the owners of 
he goods carried, may be insured under a 

jpneral description of the goods, without 
, Pecif'ying the particular interest intended to 
e covered.”  And further on, in the same vol.,

A  P- 254, par. 498, he discusses the subject 
, re-insurance, and the question “  whether an 

surer may effect reinsurance on the insured 
Abject generally, without specifying his interest 
,, Ihe policy;”  and after stating various cases, and 

6 opinions of text writers on both sides of the 
J est>°n, he says that he “  considers the better 

ctrine to be that an assured may effect rein- 
ri«t.an°? directly in the insured subject against the 
tvinf ^naured against in the original policy, 

hout any disclosure in the policy or otherwise

that i t  is a reinsurance.”  There is another case 
also in 3 Burr. (Reed v. Cole, at p. 1512), which is 
an authority in favour of the present plaintiff. 
[ B r a m w e l l , B.—In  that case the plea was that the 
plaintiff had parted with all his interest in the ship 
before the loss, and so had none at a ll ; but in the 
case now before us the plea substantially is this, 
that the plaintiff had no interest in the goods or in 
their arrival, but solely the risk which he had pre
viously insured, and that he ought to have insured 
that previous risk in so many words expressly.] 
No doubt the defendant w ill so contend, but the 
authorities are, it is submitted, not in his favour. 
The “  nature of his interest may be left at large,” 
as was expressly said by Lord Tenterden, in 
Crawley v. Cohen (ubi sup.). [A m phlett, B.— 
That was not a case of reinsurance, which was 
not then permitted, but a mere question of 
interest.] An insurance by a carrier is equiva
lent in point of fact to a reinsurance. There 
are various cases in which persons having 
special or qualified interests may insure, A  cre
ditor w ith a lien on property for his claim has an 
insurable interest to the extent of his claim; and 
therefore the mortgagee of a ship or goods may 
insure the mortgaged subject generally with
out specifying his interest to consist in a mort
gage ; and he may recover on a policy effected for 
his benefit, averring the interest to be in himself ; 
whilst the equitable title of the mortgagor is at 
the same time an insurable interest in him, 
which he may protect by a separate policy, and to 
the fu ll value of the mortgaged property ; for, 
notwithstanding its loss, he is s till liable for the 
mortgage debt: (see 1 Arnould, pp. 75, 76; 1 
Phillips, ch. 5.) Very little w ill serve to create 
an insurable interest, as is shown by the case of 
Anderson v. Morice, in the Common Pleas (ante, p. 
424; 31 L. T. Rep. N. S. 605; L. Rep. 10 0. P. 
58 ; 44 L. J. 10, C. P.). On all these grounds the 
plaintiff is entitled to recover, and the defendant’s 
rule should be discharged.

Herschell, Q.O. and Baylis for the defendant, 
contra, contended that their rule should be made 
absolute.—In the first place, the policy did not 
contain a proper description of the subject matter, 
or indeed any description of it  at all ; for it  
cannot be contended that, under the words “  on 
goods ”  in a policy, a contract of indemnity 
would be understood, or could be held to have 
been effected. Re-insurance is altogether a 
separate and distinct matter from the original 
insurance, and has always been so treated by 
merchants and others desiring to be insured, 
and also by the underwriters who insure them; 
and indeed some underwriters, as was proved in 
evidence here, w ill have nothing to say to a re
insurance. Again, the intention of the parties 
must be taken into consideration in construing the 
contract between them, and it is clear that the 
defendant never contemplated re-insuring a pre
viously insured risk. I t  is no mere formal or fan
ciful objection, for there are substantial difficulties 
in practice involved in the question; as, for 
instance, the fact that others than the defendant 
will have the settling and adjusting of the loss in 
their hands. [B ram w ell, B.—Why did not the 
defendant protect himself, as he might easily have 
done, by inserting in the policy tho words “  war
ranted not a re-insurance? ” ] The fact of its 
being a re-insurance may not be material to the 
risk in one sense, but i t  is material to the under-
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writer to know it. I t  may reasonably be very im 
portant to him to be acquainted with the character 
of the party originally insured, and with all the 
circumstances connected with the insurance, and 
i t  being the usual practice, both in England and in 
foreign countries, to mention the fact, he might be 
well misled by the statement of the fact being with
held from him ; and moreover the knowledge might 
have increased the rate of premium. The autho
rities are not so entirely in fa vour of the plaintiff 
as has heen contended on the other side. For 
instance, in 1 Arnould, p. 225, chap. 5, part 1, 
sect. 3, i t  is said, “ I t  is a rule, founded on very 
sound principles , that every contract of insurance 
ought distinctly to specify the subject intended 
to be insured, whether it be ship, goods, freight, 
profit, money advanced on bottomry and respon
dentia, or other interest,”  thus showing that the fact 
of its being a re-insurance ought to be mentioned. 
The conclusion drawn by Mr. Phillips, in par. 
498, that “  the better doctrine is that the fact need 
not be mentioned,”  is relied on by the p la in tiff; but 
it  is submitted that the cases cited by the writer 
do not fu lly bear out or support his conclusion. 
In  a former part, too, of that same section (498) he 
quotes Mr. Christian as saying (2 Blaekst. Com. 
4fi0 n.), “  a re-assurance must be expressly men
tioned to be a re-assurance in the policy (Andree 
and others v. Fletcher, 2 T. Rep.*161). [B r a m - 
w ell, B.—Supposing goods in charge of a carrier 
are destroyed by means which relieve him from all 
liability, would he be able to recover their value 
on an insurance effected by him ?] Certainly he 
would. He could, without setting up the special 
defence, recover the value and pay it  over to the 
owners. Carriers have a special property and 
possession as bailees in goods intrusted to them 
for carriage, and as such bailees may maintain 
trover, and it  is as such bailees that they may 
insure the goods : (The London and North Western 
Railway Company v. Olyn, 1 El. & El. 652 ; 28 
L. J. 188, Q. B.) The case of Anderson v. Morice, 
cited on the other side, is merely a decision that 
there was an insurable interest in the plaintiff 
in that particular case. [P ollock, B.—Here the 
plaintiff contends that i f  the subject matter of the 
insurance is fairly stated to the underwriter, i t  is 
immaterial to him who the owner is, or whether he 
knows who he is or not.] There is a plain, broad, 
and well recognised distinction between a first 
insurance on goods, and a re-insurance of the pre
vious risks, and the latter amounts to an indemnity 
on an indemnity. The case of Glover v. Black in 
3 Burr., is strongly in favour of the principle con- 
tendedforby thedefendant, as is also the American 
case of New York Bowery Insurance Company 
v. New York Fire Insurance Company (47 Wendell 
Hep. 359). I t  would be monstrous to hold a man 
bound when he never meant to be, and would not 
have entered into the contract at all had he known 
the real fact. The plaintiff is not the owner of and 
has no interest in the goods themselves; but the 
language of the policy means, and all merchants 
and underwriters would understand it  to mean, by 
usage and custom, an interest in the goods them
selves, and not a mere interest in the safe arrival 
of the ship. The learned judge, in construing the 
words “ material to the risk,”  said that “ the 
risk ”  meant anything affected by the question of 
the completion of the adventure in safety ; but the 
defendant contends i t  was material to the risk in 
this way, that, without affecting the defendant’s

mind with respect to the risk whether the goods 
arrived in safety or not, yet i t  might be material 
in this sense, that persons are unwilling to take re
insurances owing to the practical difficulties which 
arise in settling the claim.

Cur. adv. vult.
Subsequently in  the course of the day, the fol

lowing oral judgments were delivered :
B ramw ell, B .—We think that the defendant’s 

rule should he discharged. I t  is undoubtedly a 
case in which, if  we took a longer time to consider 
our judgment, a considerable amount of research 
and learning might be expended upon i t ; but we 
th ink i t  better, having made up our minds upon 
the question, and believing that further inquiry 
and research would not alter the conclusion at 
which we have arrived, to express our opinion at 
once, which is, as I  have already said, that this 
rule should be discharged.

I t  must be admitted, as a general rule, that 
what should be contained in  a policy of marine 
insurance is, the subject matter insured, the 
risk, the voyage, and the perils insured against, 
and then the assured, i f  challenged, must 
show what his interest is. Now a policy of 
insurance is a document which is said to 
have a meaning attached to i t  only by custom; 
but if one were to prepare a new document ot 
the kind, one would say that on consideration 
of so much paid by the assured to the under
writer, the latter undertakes that i f  certain 
goods do not arrive in safety he w ill pay 1001, ° r 
that to the extent of lOOi. he w ill be an assurer to 
the assured for the amount of his loss against cer
tain perils. That means, as I  said before, that 
there should be stated in the policy the sub
ject matter insured, the risk, the voyage, and 
the perils, insured against. Now that ha* 
been done in  this case, because the plaintin 
says “  What I  want to be guaranteed against is the 
non-arrival of, or danger to, certain goods upon 0 
certain voyage, in  respect of certain perils ’

I t  is, therefore, rather for the defendant to 
make out that in this case there is some cause for 
an exception to that general rule, than for tn 
plaintiff to make out that he has done all that is 
necessary. I t  is a presumption that the plaintm 
has in his favour, and i t  is for the defendant t 
make out the exception. The defendant seeks 
make i t  out upon the ground which, i f  i t  exist ’ 
is, to my mind, rather a ground which goes 
the proof of interest than anything else. He see 
to make the exception out in this case by 
that the plaintiff ought to have stated what t ^  
assurance was on, and that goes to the question 
concealment. He says “  I t  is true that you, 
plaintiff, were interested in the safe arrival 
these goods, and that you would be damaged 
their non-arrival, or their arrival in a damag  ̂
condition; but you have concealed from t 
material fact, namely, that your interest was 
what I  supposed i t  to be—namely, that yon w 
the owner of the goods ; but that your inter 
was that of a re-insurer of them.”  ¡0

Now, I  cannot help thinking that the c®s® a- 
in this sort of dilemma: I f  that is a good g 
son for the underwriter to advance, then ,. 
ju ry ought to have found for the defen ^  
upon the ground of concealment, and 1 ^
certainly imagine that there may be some 
good reasons why a ju ry  should so find> j 0r. 
find that it  was material for an nn
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w r ite r  to  know  th a t he wa3 in s u rin g  no t 
the  va lue  o f the  goods in  w h ich  the  assured 
was so le ly in te rested , b u t th a t th e  p la in t if f  was 
th e  u n d e rw r ite r  h im se lf and a lready the  assurer 
o f the  goods. I f  i t  is im m a te ria l, th e n  c le a rly  one 
cannot v e ry  w e ll see w h y  i t  shou ld  be stated in  
any shape, and we o u g h t n o t to  be ready to  in t ro 
duce ano the r anom aly in to  the  law  o f assurance, 
when th e  w ith h e ld  fa c t is an im m a te ria l o n e ; and 
m ore especia lly th a t o ugh t n o t to  be done when i t  
is borne  in  m in d  th a t th e  u n d e rw r ite r, i f  he th in k s  
h t, fo r  w ha t m ay be called a w h im , o r fo r  a con
s ide ra tion  w h ich  a ju r y  m ay th in k  to  be im m a te ria l 
o r u n im p o rta n t, m ay in s e rt in  th e  p o licy  the  w ords 
“  W a rra n te d  n o t a re -insu rance .”  The  case then  
stands thus  :—I f  i t  is m a te r ia l th e  ju r y  o u g h t to  
have fo u n d  ag a in s t th e  assured, on th e  g ro u n d  o f 
concea lm en t; and i f  i t  is im m a te ria l an anom aly 
o u g h t c e rta in ly  no t to  be in troduced , as confessedly 
th is  w ou ld  be one, in to  the  la w  o f insu rance , espe
c ia lly  when the  u n d e rw rite r, i f  he saw f i t  to  do so, 
m ig h t have guarded aga ins t w h a t he chooses to  
take  e ith e r a rea l o r  fa n c ifu l ob jection  to.

But now, what is the state of the authorities on 
this subject P I t  appears to me that they are 
strongly in favour of the plaintiff. We have the 
case of a carrier, who is at liberty to insure goods 
without stating the nature of his interest in the 
things insured, in the same way that the 
owner of them would do, and without stating 
his insurance to be in respect of his liability over 
to the owner of goods. I  say that the insur- 
unce is in respect of that, because I  have not for
gotten the ingenious argument addressed to us 
urst- by Mr. Baylis, and then by Mr. Herschell, 
[hat he is a bailee of the goods, and has property 
1£l them, and may maintain trover, and all that 
sort of thing. I  think the answer to that is this, 
that if  he insured nothing but what might be 
called his proprietory or possessory interest in 
the goods, and if  he did sustain damage, he could 
recover a nominal amount only ; but the fact that 
he is entitled to recover a substantial amount 
shows that he is insuring in respect of his interest 

insurer himself, and as a person liable over to 
he owner of the goods. Then there are the 

ether authorities that have been cited. There are 
he cases of mortgagor and mortgagee of a ship, 

they are not both owners. In  truth the mort- 
gsgee of a ship is only interested in having lent 
Cjoney on the ship, and having a sufficient title  in 
l® to enable him to insure. I t  is not necessary 
0 multiply cases. I t  must be admitted that the 

general rule is that which I  have stated, namely,
“  specify the subject-matter in the safety of 
hich you are interested, and not your interest in 

_ Then there are the authorities which Mr. 
.cnjamin referred to, and particularly the autho- 

t !t,y of Phillips; where it  is said that this is 
■ ® general law, as undeniably it  is the law 
n America. Now the only authority relied 
Pen by the defendant to the contrary of that 

1 roposition is a case that we must treat With 
great respect; but the principle of the deci- 

n m  which, I  declare I  do not quite Bee or 
understand. I  can see the convenience of 
can see the convenience of the statement 

^ . , out I  do not see or rightly understand its 
(3^ ip ,e s . I  mean the case of Glover v. Black 

-burr. 1394), where it  was held that respondentia 
Soffit insured eo nomine, and that i t  is not 

‘hcient to insure the goods. That was so held

rightly 
P' aS 1here • I

under very peculiar circumstances, namely, in 
consequence of there being an understanding 
amongst merchants that when one insured re
spondentia, it  was done eo nomine, aud it  was not 
said that i t  was the safe arrival of the goods that 
was insured. The court there held, and Lord 
Mansfield said ( I believe my brother Pollock has 
looked into that case more minutely than I  have 
done) that after consulting with many merchants 
i t  was so understood ; and I  dare say that, at 
that time of day, if i t  was thought that a wrong 
had been done, they were not so particular in 
looking at the issues raised. But, however, I  do 
not see how the practice of merchants made the 
statement in the policy an erroneous one. How
ever, there i t  is. I f  this were a case of respondentia, 
we should be bound by that decision, and we 
should act upon it, and leave a court of error to deal 
with it  ; but this is nota question of respondentia, 
and Lord Mansfield himself, in that case, ex
pressly stated that i t  was not to be supposed that 
they were laying down any general rule ; and that 
case certainly has not been acted upon as laying 
down any general rule; for, i f  i t  had been, the case 
of a carrier insuring must have been cited.

I t  seems to me that we are now invited to intro
duce what Lord Mansfield in that case Called a 
second anomaly, and I  do not see any sufficient 
reason for our so doing ; and, therefore, in my 
judgment, the defendant’s rule ought to be dis
charged.

P ollock, B.—I  also am of opinion that the 
plaintiff is entitled to our judgment in this case.

The finding of the ju ry  was that there was no con
cealment on the part of the plaintiff, whose clerk 
put forward the insurance, by reason of his not 
stating that it  was a re-insurance; and this carries 
with it  considerable weight, because it excludes 
any argument that might arise, in fact or in sub
stance, on the part of the plaintiff, which would 
tend to show that there was any substantial in
crease of the risk or anything to increase the rate 
of insurance in consequence of that fact being 
withheld. That, therefore, is a starting point. 
Then comes the real question, which has been 
argued very fu lly in this case, whether, by the 
known practice of underwriters, or by the law of 
England, a person who is going to re-insure 
goods that he Himself has already insured, is bound 
to state that i t  is a re-insurance. I t  is said that 
he ought to state that fact. Now, is there any 
authority for so saying? So far a3 I  have been able 
to find there is none.

Re-insurance certainly is a thing which must 
have been known from the time that in
surance itself was first known, and, with 
the exception of our municipal law, which, for 
some reason, for a certaiu period of time, pro
hibited re-insurance, re-insurances have taken 
place all over the mercantile world. Now, so far 
as I  know, the necessary parts of a contract of 
insurance on the part of the assured are, that 
he shall state the subject matter, or, as it  is called 
by the old French writers, the “ aliment”  of the in
surance, which, I  suppose, means the subject 
matter ; and, before he can proceed to recover the 
fruits of his insurance, he is bound to go further 
and show what the interest is. Now I  find it  laid 
down in vol. 1 of Emerigon’s Traité des Assurances, 
chap. 8, sect. 14, tit. “  Re-assurance,”  that it  shall 
be lawful for the assurers to re-assure with others 
the effects which they shall already have assured.
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The learned author does not say to assure their 
interest, but to assure “  the effects ”  already in
sured ; and he cites for that proposition old French 
and Spanish “  ordinances,”  and several old French 
authorities, as Guidon de la Mer (ch. 2, art. 19), 
Valin, and Pothier’s Traité du Contrat d’Assu
rance. The same law is laid down also in the 
Code de Commerce, art. 342, “  Des Assurances ”  ; 
and the same authorities and others are there 
referred to. In  the English law we have many 
illustrations of this. We have, as my brother 
Bramwell has mentioned, the case of carriers, 
who have a special interest; the cases of vendor 
and vendee, of whom i t  might be predicated that 
only one could be the real possessor of the goods, 
but as to whom, substantially, there might be a very 
great question who was in possession of the real 
property of the goods at the time. No such point 
has been taken as that the vendor or the vendee 
ought to have insured according as the property 
was in the one or the other. Then there is the 
case of mortgagor and mortgagee. These are not 
conflicting but independent interests. And further 
than this, we have the case of Glover v. Black 
(ubi sup.), and the case cited by Mr. Benjamin 
of Reed v. Cole (3 Burr. 1512), in which a person 
who was a member of an insurance club, had 
actually parted with his vessel. I t  was held that 
he was entitled upon the re-insurance to recover 
because he was still a member of the club, and, 
therefore, was an insurer ; but his interest was 
that he himself had undertaken and agreed to pay 
5001. i f  a loss happened within three months. 
Now, in that sense, he was no more the owner of 
the vessel than any other person; he was a perfect 
stranger. He had, at the time of the sale, under
taken to pay 5001. if  the vessel was lost. Lord 
Mansfield, who was then a member of the court, 
and i t  was a very short time after the earlier 
decision in  Glover v. Black, came to the conclusion 
that he was entitled to recover, although there 
was no mention in the policy of anything except 
the ship. That satisfies me that in the present 
case there was properly set forth the subject- 
matter of the insurance, and that that was all 
that was required.

Our attention was called to the earlier deci
sion of Lord Mansfield in the case of Glover 
v. Black, and in that case, no doubt, i t  was 
held that persons who advanced money on 
respondentia could not insure without stating 
who was the lender of the money upon re
spondentia, nor by merely stating the fact 
that i t  was upon goods. I t  is worth while, 
perhaps, to observe, with all respect to a deci
sion like this, that long before that there had 
been great jealousy, apparently not unnatural, 
with regard to insurance, both by those who bor
rowed and those who lent money on bottomry and 
respondentia, because it was a very common 
thing, not merely to borrow money for the exi
gencies of the voyage, but a merchant would very 
often ship goods as a mere adventurer, and bor
row money which he was able to take advantage 
of, and would then insure himself, having all the 
while no interest in the voyage. And then very 
often, too, the lender of the money insured, not 
only the money which he had lent, but also the 
maritime interest that would be added to it  if 
the voyage were successfully accomplished. A ll 
the writers seem to have set their faces against 
this. I t  is discussed in the works of both Emeri-

gon and Pothier, and forms the subject of Article 
347 in the Code de Commerce. That being so the 
case came before one of our courts, and it  was 
very fu lly discussed, and undoubtedly i t  was found 
then to be the custom and general usage of mer
chants. A ll that Lord Mansfield said was, that 
he was very much inclined at first to support the 
policy; and in conclusion he said that the ground 
of the present resolution of the court was, that 
i t  was established now, as the law and prac
tice of merchants, that respondentia and bot
tomry must be mentioned and specified in the 
policy of insurance; but at the same time 
declared that the court did not mean to determine 
generally that no special interest in goods might 
be given in evidence in other cases than those of 
respondentia and bottomry, i f  the circumstances of 
the case should admit of it. I t  seems to me that 
Lord Mansfield intended to make that exception; 
and i t  is somewhat remarkable that some years 
after a case occurred of insurance on respondentia 
interest, in which the words were merely on 
“  goods, specie, and effects.”  I  allude to the case 
of Gregory v. Christie (3 Doug. 749; cited also in 
1 Park on Marine Insurance, 7th edit. pp. 14 and 
33). In  that case i t  was held that the assured, 
having insured in general words, “  goods, specie» 
and effects,”  was entitled to recover. There is no 
doubt, therefore, that those cases depended upon 
what was the practical interpretation of respon
dentia and bottomry; and they mean, as it  seem9 
to me, that respondentia and bottomry rested on 
some peculiar ground. To my mind, no special 
or peculiar ground attaches to the present case.

We come, then, to the consideration of the more 
open question here, whether i t  was or not materia 
to be known, and then directly that is so, cadn 
quoestio, because that fact is found by the jury, and 
found in favour of the plaintiff.

Upon these grounds I  think the plaintiff Js 
entitled to our judgment, and that the defendant s 
rule must be discharged. .

A mphlett, B.—I  am of the same opinion, a‘‘ 
though I  admit that in  the course of the argnmen 
my mind has varied considerably, and that I  ha^e 
had much doubt upon the question ; but from a 
that has appeared during the course of the casê  
and from the opinions of my learned brothers, 
am now satisfied that my doubts were not rve 
founded, and I  therefore agree that this r u 
should be discharged. .,

But the difficulty which I  fe lt was rea I  
upon the only question before us, namely, g 
ther the subject matter of the insurance ^ 
sufficiently described in this policy. I t  a' 
peared to me at first, and it  is a common »PP^U 
hension, that there is a great difference between 
insurance on goods and an insurance against 
risk which the first insurer has to run. 
might be put in which the two things are not 
any means identical; as, for instance, if  the n ^  
policy had been for any reason void, for fraud, ^ 
anvthing of that sort, undoubtedly the seCt |lC 
policy could not be recovered upon, because 
matter insured was the risk which the &rstl 
surer ran. However, I  think that the proper an8 
to that is that it is merely a limitation ot  ̂
liability to the second insurer, and does . 
make his insurance less upon the goods to 
selves. ■ 0g

Then comes the question, and the more se. , i0 
one, whether or not the custom that is 8ftl
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prevail that i t  should always be mentioned in the 
policy that it  is a re-insurance would affect the 
case ; and I  agree with what my learned brothers 
nave said, that a very great deal may be said in 
avour of that view, not upon the question whether 

as a matter of law the policy would be void, but 
whether there had been a concealment on the part 
w the insurer in not mentioning the fact. I  say 
that there is a good deal to be said, because i t  is 
impossible not to see that there would be great 
convenience in mentioning i t ; and although, with 
reference to the second insurer the risk may be 
the same, the convenience of the second insurer, 
■with regard to various things that may occur, such 
as adjusting and other circumstances, would be 
yery much more consulted if  he knew that he was 
insuring against the risk of the first insurer, and 
not upon the goods themselves.

I t  was also attempted to be argued, and with 
great force before the jury, that there is a notion 
Very generallyprevailing,that itwould berightand 
Proper that the fact of a second insurance should be 

entioned. We have the Act of Geo. 2, by which 
e*insuraBce was prohibited generally, though 

certain instances in which it  may be done are 
ere specified; but i t  is said that where i t  so 

wises it  should be mentioned in the policy. Then 
we find from the text books that such a law (and I  

mk I  may put it  as far as that) prevails in the 
civilised world ; and I  do not except New York 
rom the expression “ civilised world;”  but then 
e find that in America there are decisions both 
ays ; at least in New York one way, and another 

in Massachussets. No doubt, therefore, there is 
Very general notion prevailing that i t  is r igh t and 
oper that, where there is a re-insurance it  should 

8 mentioned in the policy.
f in ! l,Uk ^ en we have th a t w h ich  is e q u iva le n t to  the 

n a in g  o f th e  ju r y ,  because i t  is  a d m itte d  b y  Mr. 
en ia tm n, and i t  was n o t pressed to  its  u lt im a te  

Un U t r ia l  and th e  op in ion  o f th e  ju r y  taken
in  I?  ^ a t  the re  is a usage and genera l custom  
w cg la n d  to  m e n tio n  the  fact o f its  be ing  a re- 
no j rat3ce- A H  these w ere top ics fo r  th e  ju r y ,  and 
th  f  °P era ted  on th e ir  m inds, and th e y  found 
^  at the re  was no undue concealm ent. No ru le  
^  8 ob ta ined  upon th a t  p a r t  of th e  case, and we 
. st, there fore , I  th in k ,  assume th e  f in d in g  of the  
J r y  to  be correct.

do rh  011 t *'e w hole , how ever, n o tw ith s ta n d in g  the 
Pari 8 w h ich  I  have en te rta ined  d u r in g  the  g re a te r 
br  ° I  the  a rg u m e n t, I  agree w ith  m y  learned 

thers  th a t th iB ru le  o u g h t to  be discharged.
Rule discharged.

^Attorneys for the defendant, Gregory, Rowcliffe, 
i u  , an(I Rawle, agents for Sale and Go., 

aiichester.
W ° rneya.f° r the plaintiff, Norris and Allen, 

t® for Simpson and North, Liverpool.

g Wednesday, Feb. 10,1875.
lA I t I  a n d  a n o th e r  v. T h e  B r it is h  a n d  A fr ic a n  

q  Steam  N avig atio n  C ompany .

V)hl 'S ^  ,set}— Vessel with goods on board lost 
biG e assi*'t\n9 another vessel in distress—Lia- 
laj-y shipowner to owner of goods—Bill of 
to i ̂ C la u s e  in bill of lading giving “  liberty 
~pr GVJ and assist vessels in nil situations” — 

aneshipment of goods on voyage from one vessel 
II. , N.S.

to another—“  Goods to be transshipped and for
warded at ship's expensé but shipper's risk "— 
Meaning of the clause—Deviation.

The plaintiffs shipped goods at Liverpool on board 
the Liberia, a steam vessel, belonging to the de
fendant company, to be carried, for freight, pay
able by the plaintiffs to the defendants, to Benin, 
on the coast of Africa, which goods, on the arrival 
of the Liberia at Bonny, were, in the usual course 
of the defendants’ business and according to the 
terms of the bills of lading, transshipped on board 
the Kwara, a small branch steamer belonging to 
the defendants, to be forwarded thereby to their 
destination at Benin. The Kwara, with the
plaintiff’s goods on board, left Bonny, and pro
ceeded on her voyage to Benin, calling on her way 
at Brass, where she had both to discharge and to 
take in cargo. Whilst lying in the harbour at 
Brass, and of ter having discharged and taken in 
cargo, and within two or three hours of being 
ready to proceed on her onward voyage to Benin, 
the Kwara was taken by her captain, at the re
guest of the captain and owners of another vessel, 
to the mouth of the Brass river, some three miles 
from the harbour, for the purpose of towing off 
such other vessel which had got stranded on the 
breakers in attempting to cross the bar at the 
entrance of the river, and in her efforts to tow that 
vessel off, the Kwara herself, in consequence of her 
screw getting fouled with a rope, was wrecked, 
and the plaintiff's goods were lost. I t  did not 
appear that human life was in any imminent 
danger, or that the assistance of the Kwara was 
sought for, except to save property.

The bill of lading, given by the defendants on re
ceiving the goods at Liverpool, contained a clause 
giving to their vessels “ liberty to tow and assist 
vessels in all situationsand also a memoran
dum, in the margin as follows: “ The within 
goods to be transshipped at Bonny, and forwarded 
to destination by branch steamer at ship’s expense 
but shipper’s risk.”

In  an action by the plaintiffs to recover the value of 
their goods they obtained a verdict, with leave 
to the defendants to move to enter it for themselves, 
and on argument it ivas

Held, by the Court of Exchequer (Bramwell, Pol- 
, lock, and Amphlett, B.B.), making absolute the 

rule to enter the verdict for the defendants : First, 
that, under the express words of the clause in the 
bill of lading giving liberty "to tow and assist 
vessels,” 8pc., the Kwara was justified and pro
tected in going to the assistance of the other vessel 
in the manner and under the circumstances 
stated; a.nd,

Secondly, that the words in the margin of the 
bill of lading “  at shipper’s risk,” applied, as did 
also the words “  at ship’s expense,” to the trans
shipment only of the goods from the one vessel to 
the other at Bonny, and not to the “  forwarding 
of them from Bonny to Benin.

T h is  was an action brought by the plaintiffs 
against the defendants, to recover the value of 
certain goods shipped by the plaintiffs for Benin, 
by the steamships Liberia, Congo, Senegal, and 
Kwara, respectively, belonging to the defendants, 
and which goods were lost or damaged in the 
steamship Kwara, under the circumstances here
inafter stated.

The declaration contained four counts. The first 
count charged that the plaintiffs delivered to the

2 K
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defendants certain goods of the plaintiffs, to be by 
the defendants safely and securely shipped and 
carried from Liverpool to Benin, certain perils 
and casualties only excepted, for freight therefor 
payable by the plaintiffs to the defendants, the 
said goods to be shipped at Liverpool as aforesaid 
on board a certain ship called the Liberia, to be 
carried thereon to Bonny and to be forwarded and 
sent from Bonny aforesaid to Benin aforesaid by 
branch steamer; and that the defendants were 
not prevented from so shipping, carrying, trans
shipping, and delivering the said goods by any of 
the perils or casualties aforesaid ; and that all con
ditions, &c., to entitle the plaintiffs to have the 
said goods safely and securely carried and 
delivered by the defendants as aforesaid ; yet the 
defendants did not safely and securely carry and 
deliver the said goods as aforesaid, but so negli
gently and improperly conducted themselves in 
the premises that thereby divers of the said goods 
became and were, during the said voyage, wholly 
lost to the plaintiffs; and the plaintiffs were 
obliged to pay salvage in respect of the remainder 
of the said goods, and such remainder were 
greatly damaged and rendered of little  or no use 
or value to the plaintiffs. The second and third 
counts were similar w ith respect to goods shipped 
on board the steamships Congo and Senegal re
spectively.

The fourth count charged that in consideration 
of the plaintiffs causing to be shipped on board 
the ship Kwara, in parts beyond the seas, to wit 
in  the port of Bonny, certain goods of the plain
tiffs in good order and well conditioned for the 
purpose, and on the terms thereinafter mentioned, 
the defendants, by a b ill of lading made on the 
16th June 1873, by the defendants, by their agent 
in that behalf and delivered to the plaintiffs, 
promised the plaintiffs that the goods of the plain
tiffs in the said bill of lading mentioned, and then 
so shipped as aforesaid, should be delivered in 
like good order and condition at Benin, certain 
perils and casualties only excepted, to the plain
tiffs, they paying freight for the same as in the 
said b ill of lading mentioned. Averments that 
the delivery of the said goods was not prevented 
by any of the perils or casualties aforesaid, and 
that all conditions, &c. Breach assigned, the 
ncn-delivery of the said goods, &c., to the plain
tiffs at Benin, in such good order, &c., and loss 
and damage to the plaintiffs, &c., as in the first 
count. ,

Pleas to all the said counts.—First, denying the 
delivery cc the goods by the plaintiffs to the de
fendants upon the terms, or for the purposes in 
the said counts respectively alleged; secondly, 
denying the breaches in the same counts re
spectively alleged; thirdly, that the defendants were 
precluded from carrying and delivering the goods 
by the excepted perils and casualties; fourthly, 
that the goods were delivered to the defen
dants, as in the said counts respectively men
tioned, upon the terms of a bill of lading 
whereby i t  was provided amongst other things, 
that the goods should be transshipped at Bonny 
and forwarded to their destination by branch 
steamer at ship’s expense, but at shipper’s risk. 
And the defendants say that the loss and damage 
to the said goods, in the said counts respectively 
mentioned, were occasioned without the neglect or 
default of the defendants after the transshipment 
of the same at Bonny, and while the same were

being forwarded to Benin at the shipper s. 
wit hin the true intent and meaning of the said bid 
of lading in that behalf.

Upon all the above pleas respectively issue was 
taken and joined. . .

A t the tria l before Pollock, B., and a specia 
jury, at the Liverpool Summer Assizes, 1874, a. 
verdict was found for the plaintiffs for the damages 
in the declaration; leave being given to the de
fendants to move to enter a verdict for them, n 
the court should be of opinion that the defendan s 
are liable, the question of damages to be referred 
to a legal arbitrator (named), who in his discretion 
might state a special case as to the proper measure 
of damages and the principle of assessing them, at 
the request of either party.

The following appeared to be the admitted tacts 
of the case as agreed between the parties to 0 
taken as on the learned judge’s notes.

The plaintiffs are African merchants carrying on 
their business at Liverpool and on the West Coas 
cf Africa, at Bonny, Brass, Benin, and else
where on that coast, under the firm  of Stuart ana 
Douglas. The defendant company are the owners 
of a line of steamers trading between Liverpoo 
— Glasgow and the West Coast of Africa, and they 
conduct their trade in the following manner .

A ll goods shipped in England are sent by to 
large mail steamer as far as Bonny, and there t 
company have floating warehouses and hulks, in 
which all goods for towns and ports up the sha ll0 
rivers are stored. A  branch steamer belonging 
the defendants plies between Bonny and . 
smaller ports, and by it  the goods are forwar 
to their ultimate port of destination. In 
1873, this branch steamer was the steam sn y
Kwara. ,

The goods mentioned in the first three conn 
of the declaration, were shipped by the plain 1 
by the defendants’ steamers from Liverpool 
Benin direct, and for such shipments the plain .
received from the defendants bills of lading -j 
as follows : 5th April 1873, per Liberia; 17th 
1873, per Congo; and 6th May 1873, per Ser . 
The plaintiffs' on the 24th A p ril 1873, 0
fourth shipment of goods to Bonny by the A tr 
Steamship Company’s steamer Calabar, and gn 
fourth shipment was transshipped at Bonny , 
board the defendant’s steamer Kwara, to b® 08 An- 
from Bonny to Benin, for which shipment tneP 
tiffs received from the defendants a b ill o jo 
dated the 16th June 1873. The fourth count s g 
respect of these last mentioned goods. The g at 
per Liberia, Congo, and Senegal, arrived sa 
Bonny, and were there transshipped on boar &g 
Kwara on or about the 16th of June ’ 
appears from the Kwara’s manifest, and 1°S- 0 e 
bills of lading were given by the Kwara *°beiog 
goods so transshipped, no new bills of lading 
ever given on the transshipmentat Bonny o n gfl 
the branch steamer of goods shipped in Engl» 
through bills of lading for Benin. -jgtb

The Kwara left Bonny on or about the ^  
June 1873, and about seven p.m. of the sa% iver- 
she brought up outside the bar ofthe Brass 
On the following morning, the 19th J ¿ftrge 
Kwara crossed the bar and proceeded to ais ^ gXe. 
what cargo she had for Brass at the factor10 pe- 
The cargo is discharged there with lig  ‘ pe* 
longing to the consignees of cargo. On t ¿la- 
day, the 20th June, the Kwara, which “



M ARITIM E LAW  CASES. 499
_E x.] Stuart and anoth^ T t ^ I b^ tiss  and~A fr7can Steam  N avig aho n  Company.

charged her Brass cargo, and would have proceeded 
on her voyage to Benin in an hour or two, went to 
ssist a steamer called the Monrovia belonging to 

l “ e African Steamship Company, which had got 
H?r<i!lnd on Prev'°us day in attempting to cross 
oe bar of the Brass River, and in so doing tbeKwara 

was wrecked with the plaintiffs’ goods on board.
he circumstances under which such assistance 

Was rendered, and the wreck of the Kwara took 
Place are described in the following documents 
Which form part of this case, namely, the bills of 
a ing perLiberia, Congo, Senegal, and Kwara, and 

7 ' ° 8 '  protest, manifest, and letters of Capt. Tate 
tb ^® Kwara, of the 27th June 1873, to the owners, 

Protesfc of the Monrovia and the examination 
or the captain of the Monrovia, are to be taken as 
orming part of the case, and the court are to draw 

ati inferences of fact.
-Each of the four bills of lading in this case con- 

ained the following clause: “ W ith liberty in the 
vent of the said steamer putting back into any 

Port, or otherwise being prevented from any cause 
rom proceeding in the ordinary course of her voy- 
Re, to transship the goods by any other steamer, 
“ a with liberty to sail with or without pilots, and 
"  tow and assist vessels in all situations.”  And in 

Co three bills of lading by the Liberia, the
thi-Ŵ °’ a,:<̂  Senegal, mentioned in the first 
fop68 ?ounts respectively, there was contained the 
««owing memorandum: “ The within named 

to r) ■ transshipped at Bonny, and forwarded 
hut. e, .'nation by branch steamer at ship’s expense 
“ I t  shipper’s risk.”
QfThe following is a copy of so much of the letter 
2?n^Pfc’ la te ’ the “ aster of the Kwara, of the 

th June 1873, from Benin to Messrs. Elder and 
pv-*> ° * . Liverpool, detailing the circumstances
lii!*/'1'- , 1K:i 'J'e loss of the Kwara occurred, as is 
“ »aterial to the report :—
ftat+b^16 ™oni«1j? the 19th Jline, having been informed 
entm i steamship Monrovia was on the western breakers, 
time t 6 t0 Bra88 Eurar the Kwara being in Brass at the 

"as requested by H . O. Carey, Esq., agent for 
MassnfJ .  fvfrl?a,? merchants, to take Bteamship King 
te th e t+ °n t t i ® f?i!ow’ng morninsr to render assistance 
With , ? Monrovia, if possible, which I  complied
t»O a!?d to ok1the, i m !' Massala out, and anchored in 
Ufo,,!?®-a l ^ t e r  fathoms water. Went on board the 
fcrodiB ‘i  ln company with Messrs. Carey, Minns, and 
cant VTS0 ree0?mzed Brass pilot Cameroons, Baw 
agree J*1“!118®!’, m.aBter of the Monrovia, and made an 
Kiny, M®nt whh him, before Carey and Minns, to take the 
®ot n r lassala hack into the harbour, as that vessel had 
Bhin ,?er enough to tow him off, and to bring the steam
ie s t»  a,7i ?ut to try and tow the Monrovia off the 
the > a« claim for such service to be settled between 
4xn„ M companies at home. I ,  accordingly, took the 

lnto *he harbour, and went out with the 
°f the Kwara, anchored in two fathoms water, astern 
¿Ware 1,onrowa and got that vessel’s rope on board the 
¡ he , hove up the anchor, and turned the engine astern, 
h'oked ¡?lrovia having a rope out astern, onr propeller 
the ee„; nP> an<i the chief engineer reported to me that

[Ex.

quarter K i  immuvauio. i  immediately lowered the 
See thn »teat, and went, with five Kroomen, to try  and 
8well v. an* having first let go the anchor again. The 
"tern . t¥ ng. h°o strong, I  oonld not get near the ship’s 
'Her A *11® .°a tg o t a broadside to the swell, and turned 
UffikL, vowmgus all into the water, when the Ui)r, ’ ,■
«Ver in * ouaigoi a Droadside to the swell, and tnrnei 
i>®boat[owingub all into the water, when the Monrovia’s 
S ^ a r a  cam® and picked ns up, and pnt us on board the 
the an .v  ̂then took the chain to the capstan to heave 
^8,8 UnnM1 ,an<'  make sail in to the harbour, but 
^ r v i n ™ ®  to heave the chain in, the capstan gear 
« 8 hr? ?way at this tim e; the ship bumping on 
+Hhorns aaer?’ 1 , slipped the chain at forty-five 
; I(ie t r  ’ and made a ll Bail for the river. The ebb 
^hotne *, ®omin(r out, I  le t go the anchor in two 

water, port anchor veered out to fifty  fathoms,

when the chain parted ; bent the gedge on to the 6in. 
hawser and let i t  go, bnt the hawser parted as soon as 
a strain oame on it. Made all sail again, but found the 
ship driving on the west point of Brass River, and after 
8 a i  ing heavily for some time, she stuck fast.

A t low water, endeavoured to clear the fan, bnt onlv 
partially succeeded, as a heavy snrf was then running 
*» iu ,h0n ran the cargo anohor ont with the remainder 
oithehawser bent on to it. A t high water again tried 
with the engines, but fan still foul, was unable to do any- 
thing, although heaving on the hawser at the same time ; 
we then hove all cargo overboard. A t low water again 
tried a.nd succeeded in clearing the fan. A t the rising 
tide tried again with the engines, and heaving on the 
hawser, but the anchor came home and the engines 
stopped, all the sea oonneotions being ohoked with sand. 
A t dark we abandoned the ship, she being, from the 
hrst moment of going on the beach, surrounded with 
armed natives, who, as soon as we were ont of the ship, 
rushed on board, and commenced plundering and breaking 
np the fittings. Messrs. Curphy and Whitehouse, the 

•pT5tluar  ̂an(  ̂Douglas, were down on the beach 
with their Kroomen, and rescued a large quantity of the 
cargo, and kept the natives at bay nntil dark, but they 
now refuse to give np the cargo.

The account of the transaction, as i t  appeared 
from ihe log of the Kwara, the protest of Captain

. V‘ J ate’ .the ma8ter, and J. F. Brown, the 
chiet otticer of the Kwara, concerning the loss of 
that vessel, and the declaration of Francis W ilk in
son, the chief engineer of the Kwara, as well as from 
.„ re Pr°teat of John Coward, the master, and T. 
W. Norman, the chief officer of the Monrovia, and 
the examination of the said J. Cavard, taken in 
pursuance of a judge’s order, respecting the 
stranding of the Monrovia, was substantially the 
same as that detailed in the before mentioned 
letter of Captain Tate. From all of these documents 
it  appeared clear that the Monrovia was in a very 
dangerous position, though not in such an one 
that there was any immediate danger to the 
file of anyone on board; and that, had not the 
accident of the Kwara’s screw becoming fouled 
m the Monrovia’s ropes occurred, the Kwara 
would undoubtedly have succeeded in towing the 
Monrovia off the breakers, and would then have 
returned into harbour, completed the getting 
her cargo on board, and have proceeded on her 
voyage to Benin. The Monrovia, i t  appeared, 
was afterwards gotten off the breakers, end, her 
damages being repaired, she returned to England.

In  Michaelmas Term last, Benjamin, Q.C., on 
the part of the defendants, in pursuance of leave 
reserved, moved for and obtained a rule nisi to 
set aside the plaintiffs’ verdict, and to enter the 
verdict for the defendants, on the ground that 
the admitted facts showed that the plaintiffs had 
no legal claim to recover any damages against the 
defendants, and against that rule

Serschell, Q.C. and 1 1 . Thompson, for the plain
tiffs, now showed cause.—Three questions were 
raised on this rule. The first was whether, apart 
from the terms of the bill of lading, the defen
dants were justified at common law, as against the 
plaintiffs the owners of the goods, in deviating as 
they did for the purpose of assisting the ship 
Monrovia. Secondly, whether, i f  they were not 
justified at common law in so doing, they were 
justified under the following words of the clause 
in the b ill of lading, “ with liberty to tow and assist 
vessels in all situations;” and, thirdly, whether 
those words would apply in a case like the present 
where, at the time of the deviation, the goods 
were, in  ̂accordance with the memorandum in 
the margin of the b ill of lading being carried “  at
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shipper’s risk.” I t  is contended on the part of the 
plaintiffs that the defendants were not authorised 
in what they did, either by the terms of the b ill of 
lading, or at common law ; and further, that the 
words, “  at shippers’ risk,” apply only to the 
ordinary course of the voyage. This was not done 
in the course of the voyage nor was i t  a deviation 
for the purpose of saving life. What the defen
dants did does not come within the terms of the 
contract. They were not to be at liberty to assist 
other ships in all possible situations, and under all 
possible circumstances ; they would not be justified, 
under the terms of the bill of lading, in going out 
of their course to help a vessel in distress. I f  
they met with one in the course of their voyage 
the case would be different. [A mbft.ett, B.—I t  
must be a reasonable deviation. B ramw ell, B. 
Suppose the Monrovia had been lying only a 
hundred yards off, do you say the Kwara 
could not have gone to her assistance?] I t  
is a matter admitting of very much doubt 
whether she could have done it. I t  is an exception 
which must be construed most strictly against 
the shipowner as i t  is one in his favour. There 
must be some limitation put upon it, otherwise i t  
would be competent to the shipowner to take the 
cargo owner’s goods into extreme peril, to the 
latter’s loss, the shipowner himself being benefited 
by receiving a large sum of money for salvage, 
and i t  is obviously unfair that goods should be 
exposed to peril without any prospect of sharing 
in  the salvage. There is a plain distinction 
between the case of a vessel1 on her voyage seeing 
another ship in  distress and going to her aid, and 
the way in which the present act of assistance was 
rendered. Then, with regard to the clause as to 
the goods being “  transshipped at Bonny and 
forwarded to destination by branch steamer af 
ship’s expense, hut shipper’s risk.” These latter 
words import a new bargain as to the transshipped 
goods, i t  is an entirely new and independent 
contract. The words mean all risk quoad the 
general voyage, and not any risk which the ship
owner would choose to put upon the shipper. 
Where goods are carried at the shipper’s risk the 
shipowner has no right to put any extra risk on him. 
[ B ramwell, B.—The words “  at ship’s expense,” 
cannot, I  think, apply to the forwarding, for that 
the defendant had already undertaken, but to the 
transshipment, and if  so, do not the words “  at 
shipper’s risk ”  also apply only to that and not 
to the forwarding.] I t  is submitted that the 
words would be needless i f  they do not apply in 
the way in which it  is contended on the plaintiff’s 
behalf that they do apply. The case of Lawrence 
and others v. Sydebotham (6 East, 45), and parti
cularly the judgment of Lawrence, J., at p. 53, 
shows how strictly the courts w ill construe a 
power of deviation of this kind. See also the 
case of The True Blue, and the judgment of the 
judicial committee of the Privy Council, delivered 
by Dr. Lushington, (L. Rep. 1 P. C. C. 254), where 
i t  is stated that the American courts draw a dis
tinction between a deviation to save life and one 
for the ordinary salvage of goods only. [P ollock, 
B.—Human life is beyond all price; but the 
salvage of goods is a different matter, and the 
saving cf property is the earning a profit to the 
salvors.] In  the face of the American cases and 
in  the absence of any express English authorities, 
we w ill not ask the court to hold that there is no 
distinction, but then the defendants are bound to

make out expressly that there was in the present 
case imminent danger to h nman life at the moment. 
Now here i t  is plain that the object of the Kwara’s 
going out was not to save life, but to earn money 
by getting the ship and cargo off the bar, and it 
is submitted that as against the plaintiffs, the 
defendants had no right, under the b ill of lading, 
to do what was done on that occasion.

Benjamin, Q.C., and Crompton, for the defen
dants, contra, supported their rule.—[B ramwell, 
B.—We should like to hear you, Mr. Benjamin, on 
the point relating to this clause in tho bill oj 
lading giving liberty to the vessel “  to tow and 
assist”  vessels in distress, and, i f  you can give it 
to us, we should like to have a definition of the 
power, showing when and how far a vessel may gn 
to the assistance of another?] These words “ with 
liberty to tow and assist vessels in all situations 
were put in here on purpose to render a deviation, 
in order to save property lawfal, and to render 
untenable any objection such as that which ha® 
been taken by the cargo owners in the present 
case. The clause expressly enables the ship to do 
what the Kwara has here done, and for doing 
which she would, but for this clause, have been 
answerable. (He was here stopped.)

B r am w ell, B.—We w ill not trouble you any 
further, Mr. Benjamin, although we should hav 
been glad if you would have given us a rule for to 
application of this clause in the bills of ladwgj 
“  with liberty to tow and assist vessels in 
situations,”  telling us to what cases i t  would an 
would not extend ; but you have declined to do s  ̂
and probably with good reason, thinking, 11 
doubt, that i t  would not be an easy thing to do-

As to one question which has been raised }ier 
namely, whether the ship would have been j a3. 
fied, supposing there had been no such clause 
the bill of lading, on the ground of its being ® 
effort to save human life, I  do not propose to ® j 
press any opinion, because I  th ink the b i l ,  
lading protects the defendants. I  am satis® ' 
upon the evidence, that this service was not P ̂  
formed with any view or intent to save human ® ^ 
and that human life was not in danger. One ne^0 
only read the captain’s letter of the 27th Jan. i°,-he 
satisfied of this. [H is Lordship here read hen 
letter, which is set out above in extenso, and c , 
proceeded as follows :] Now, there is not a w 
in that letter about rescuing the passengers _ 
crew or as to its being an effort made for the P 
pose of saving human life, or anything to le® ( 
to suppose that human life was in any daD̂ o  
that is to say in any immediate danger. 
doubt, if the Monrovia had remained where she ^  
long enough she would have been kpocke 
pieces by the action of the surf and the hreas00ij 
but there is no ground for supposing that any  ̂
catastrophe was immediately imminent, 9r of 
what was done was done with the vie 
saving life. . ^» t

But i t  is not necessary to determine 
question, because, as I  said before, 1 Lust 
that this clause in the b ill of lading tj,0 
be held to protect the defendants 9nde gjjed 
circumstances. These words were mainly r ^  
upon by Mr. Benjamin, namely, “  with tow 
to sail with or without pilots, and it
and assist vessels in  all situations.’ ¿ant8 
was said on the other side, that the derenro‘»̂ )" 
vessel was not at liberty to assist the Mo ^a$ 
I t  certainly is within the words ; but then,
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admitted by Mr. BeDjamiD, and as Mr. Hersehel 
contended, these words must have some limitation 
put upon them. I t  would, I  imagine, be absurd to 
contend that, i f  a vessel were on a whaling expe
dition to the North Sea, she would be at liberty 
Under this clause to go off to the Cape of Good 
pope to assist a vessel which she heard was ashore 
\n t'hat part of the world. There would then no 
doubt be some limitation and qualification put upon 
he words. But Mr. Hersohell endeavoured to put 

this qualification upon them, that it  must be exclu
sively something which the vessel meets with in 
the course of her voyage. That cannot possibly 
he literally true, because, supposing her on her 
v°yage to have passed another ship and to have 
gone some three or four miles onward from the 
®Pot where the two vessels passed each other, and 
tuen that a signal had been given that the ship 
"hich she had so passed was on fire, is i t  
conceivable that, under such circumstances as 
those, she would not have been at liberty to 
Urn back to the assistance of the burning vessel ?

is not possible that such can be the proper 
«leaning and construction of this clause.

Now the present case is really almost as strong as 
e case which I  have put. The defendants’ ship, as 

j Understand it, is at anchor close to the wharf or 
unding place at Brass, she has got her steam up, 

°ugh she is not quite ready to start in con- 
nuation of her voyage. This is manifest, because 
e was taking her cargo on board, but the whole 
nor of the argument is that she had not gone 

tlie harbour, and i f  she had succeeded in 
g tting the Monrovia off the bar, she would have 
apne kank to her position alongside the wharf 
gain. But nevertheless she was in truth on her 

o ^ g c .  She was at anchor no doubt, but she was 
t o n -  outward v°yage from the port of Bonny 
■if ..coin, though at the moment she was at anchor 
as«. aSS' She went a distance of some three miles to 
H the other vessel, and might have successfully 
th l8 êd ^er iTl ft16 easiest way in the world, but for 
I f 6 l n^°rtunate fouling of the rope in her screw. 
■Ifn 6 ,c°nld have given one good tug at the 
Cotne°ffa’ latter w°nld in all probability have

Par?len ’s sa'd that this proceeding on the 
clai the Kwara ’8, not protected by this 
eve1S6 ' n ^ e  b ill of lading. I t  seems to me, how- 
t f jj1-’ to be impossible to say that it  is not. I  
th L *  Mr. Benjamin might have said for himself 
Jet ougb it  is difficult to draw the precise line, 

that he is a long way on the right side of it.
CaU fbe only remaining question to which we are
is upon to address our attention is this : What 
—“  f  bis d ause the bill of lading

within named goods to be transshipped 
etea°nny and forwarded to destination by branoh 
]\Ir at ship’s expense but shipper’s risk ? ”
these ers°heH very ingeniously suggested that 

^ords, “  but shipper’s risk,”  would in some 
if t^e r the other make the defendants better off than 
Out -Pbad n°t been there. Mr. Benjamin pointed 
0ne i  at the original bill of lading was a through 
of ]aTPm Liverpool to Benin, and that no new b ill 
board *ng was given when the goods were put on 
Prigij. | ®. Awaro at Bonny at, all, but that the 
>8 j bill was still the governing one. Then it 
tvordsp ^ a t  ^meaning can be given to these
this>._, The meaning which I  give to them is
^°h'nv + * hhe goods were to be transshiped at 

y at the shipper’s risk, but they were to be

so transshipped at the expense of the ship ; and I  
th ink that the mentioning of the goods being for
warded to their destination by the branch steamer 
is only for the purpose of explaining why they are 
going to be transshipped at all. I t  seems to me 
manifest that that is so, not only from the good 
sense of the thing, but also from this, that it is 
impossible to say that they would be forwarded to 
their destination by the branch steamer “  at 
the ship s expense,”  because they had already 
undertaken to carry them to that place, and 
therefore they could not be stipulating that 
th (¡forwarding was to be “  at the ship’s expense; ” 
but, inasmuch as the bill of lading mentions 
that they are to be transshipped, i t  goes on to say 
that the transshipment is to be at our (the ship’s) 
expense indeed, but, in the same way as the 
landing them in the boats or lighters, i t  is to be at 
your (the shipper’s) risk. I  th ink that that is the 
meaning of those words.

In  the result, i t  appears to me that the case is 
governed by the original b ill of lading, that that 
justified the shipowner in what he did on this 
occasion, and that the memorandum in the margin 
does not in any way qualify that bill of lading. 
Consequently the defendants are entitled to our 
judgment that this rule to enter the verdict for 
the defendants should be made absolute.

P ollock, B.—I  quite agree.
The first conclusion which we have to arrive 

at is, what is the character of the services 
rendered by this vessel, and those who had the 
management of her, to the vessel in  distress P 
Now, we have here, by the case, power to draw 
inferences of fact; and the inference which I  
draw is that this was, although of a verv im
portant character, s till but an ordinary salvage 
service, and not a service specially for the saving 
of life.

That being so, the next question that we have 
to determine, the case being removed from any 
common law right, and brought within, as it 
can be brought within, the terms into which the 
parties had entered, is, what is the fair construc
tion to be put upon the words that the vessel 
is to be at liberty to tow and to assist vessels in all 
situations.”  Now, it  is no doubt, as i t  often is in 
many of these cases, extremely difficult to lay 
down any general definition which shall answer all 
circumstances that may arise. The first rule I  
th ink in these cases is this : to say that that con
dition must be one that comes reasonably within 
the first and great object of the contract. In  the 
words sometimes used by the older writers on the 
subject, “ you must not so construe a condition as 
to make it  eat up the contract.”  Was then the 
going to the assistance of the Monrovia in this case, 
under the circumstances, more than one would 
expect to have been in the contemplation of the 
parties when they used these words, “  to tow and 
assist vessels in all situations.”  In  considering 
that question there are a great many points, no 
doubt, to be looked at. We must look at the situa
tion, the peril of the vessel which is assisted, and 
also, at what other means of assistance were avail
able ; the sort of place where she may happen to 
be, and at the position also of the vessel which 
performs the salvage service. Now, with regard to 
the latter point, I  think it  would be safe to say 
that, i f  the voyage were actually ended, then this 
contract between the two parties would be ex
hausted ; and the contract being at an end, the
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condition which was only a part of the contract, 
could not be prayed in aid by the salving vessel. 
But in the present case the Kwara’s voyage was 
not at an end. That the vessel assisted was in great 
distress there can be no manner of doubt; that 
there were no other boats or vessels at hand, 
except the one the King Massala, which did go out 
to the assistance of the Monrovia, and in doing so 
got into trouble and ultimately upon the rocks 
herself, I  th ink also there can be no doubt about. 
I t  seems to me, therefore, that in doing what she 
did, the Kwara did what was reasonably within 
the contemplation of the parties to this contract, 
and that i t  comes within the terms into which 
they had entered.

W ith  regard to the other question, viz., whether, 
when this took place at that portion of the voyage, 
the parties were acting under the b ill of lading,
I  have nothing to add to that which has been 
said by my brother Bramwell. I t  is a very well 
known clause that the transshipment of goods 
is to be “  at shipper’s risk,”  and it appears to 
me only to extend the rights and liabilities of 
the parties under the b ill of lading to the rest 
of the voyage with this, that any expense that 
is incurred must be paid by the ship, the risks 
remaining the same.

On these grounds I  agree with my brother 
Bramwell, in making the defendants’ rule abso
lute.

Amphlett, B.—I  entirely agree with the judg
ment of my learned brothers; and really I  should 
have nothing to add but for one argument, which 
was pressed upon us by the learned counsel for 
the plaintiffs, namely, that a provision of this sort 
was entirely for the benefit of the ship which 
would have made all she could get for salvage. 
I t  was said that the owner of the goods would 
receive none of that consideration, and that i t  was 
hardly right for the goods to be put in peril w ith
out sharing in the salvage earnings. But I  really 
must take a rather different view of the matter. 
I  consider that a clause of this sort is for the general 
benefit of the whole body of merchants and others 
who are having their goods carried upon that dan
gerous coast, I t  is not because in the present 
case the goods have baen lost that therefore they 
can be considered to receive no benefit from a 
clause like this. I t  might have been their fate 
to have been stranded upon this bar, and to 
have been assisted by the other vessel in the 
same way as this vessel the Monrovia was assisted, 
and subsequently saved. I  think, therefore, en
tirely agreeing with ail that my learned brothers 
Bramwell and Pollock have said, that the justice 
of the case, as well as the law, requires that we 
should give our judgment in favour of the defen
dant steamship company.

Rule absolute to enter the verdict for the defen
dants.

Attorneys for the plaintiffs, W. W. Wynne, agent 
for Forshaw and Hawkins, Liverpool.

Attorneys for the defendants, Field, Roscoe, 
Field, Francis, and Osbaldistone, agents for Bate
son and Co., Liverpool.

HOUSE OF IiORDS.
Beported by C. E. M alden, Esq., Barrister-at-Law.

March 9 and 11, 1875.
Before the L oed C hancellor (Cairns), Lords 

JETatheeley  and O’H agan .)
T he L oed A dvocate v . T he Clyde Steam  N avi

gation Company.
ON APPEAL PEOM THE SECOND DIVISION OP THE 

COUET OP SESSION IN SCOTLAND.
Merchant Shipping Act 1854—Measurement of ship 

—Tonnage—“  Spar deck.”
A vessel of the respondents had an upper deck above 

her main deck, but such upper deck was not con
tinuous from stem to stern of the vessel, and the 
hatches and other fittings in it were not water
tight.

Held (affirming the judgment of the court below), 
that such upper deck was not a third deck 
“spar deck” within the meaning of the Merchan
Shipping Act 1854 (17 Sf 18 Viet. c. 104), s. •
sub-sect. 5; and that the space between it and tn 
main deck was not s p a c e  available for cargo, 
for accomodation of passengers or crew, M»“ ' 
sub-sect. 4 of the same section of the Act, and con 
sequently should not be reckoned in estimating k 
tonnage. j

T his  was an appeal from a judgment of the Seco  ̂
Division of the Court of Session, affirming 
judgment of the Lord Ordinary (Lord Gifford), 
favour of the respondents.

The steamship Bear, which gave rise to to 
action, was built by the respondents in 18/o 
the coasting trade, and was then described by . 
Board of Trade and Customs authorities as a t . 
decked vessel. She was afterwards altered, » 
the appellant contended that the effect or . 
alterations had been to convert her into a tn for 
decked vessel, and that she was chargeable 
additional tonnage as such. ^

The facts appear fu lly  in the judgment of 
Lord Chancellor. q

The Attorney-General (S ir R. Baggallay, 0■ ' 
The Lord Advocate (Gordon, Q.C.), lhe bo 1 ed 
General (Sir J. Holker, Q.C.), and Beasley aPPea 
for the appellant. _ . . i,fi re-

Southgate, Q.C.„ and E. Kay, Q.C., for 
spondents. , foe

The L oed Chancelloe (Cairns).—My Bti-
action out of which this appeal arises wa . 9|f 
tnted by the Lord Advocate of Scotland, on s, 
of the Board of Trade and the Board of -  in
against the Clyde Steam Navigation Comp» r , 0 
order to have i t  declared that the register be
of the respondent’s steamship Bear s“ ° „ 8g0
increased to 634 tons, her present register to 
being very much less. .-c^iion  iB

The ground upon which this rectinc of
asked tor is that the Bear has an upP &I)d 
spar deck above the tonnage or mam ae 8od 
that the space between the tonnage a agured 
this upper or spar deck ought to be 0d >0  
in, in accordance with the rules con .g poj 
the Merchant Shipping Act 1854, e0)joDê  
denied that, i f  this space ought to be 
in the register would require to be re ^
desired. f  ty,ftt

The 5th sub-division of sect. 21 oi . j deb*5’ 
provides that “ if the ship has a tmr
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commonly called a spar deck, the tonnage of the 
space between i t  and the tonnage deck shall be 
ascertained as follows.”  Then follow rules for 
measurement. The question then is, has the Bear 
a th ird deck, commonly called a spar deck ? The 
condescendence of the appellant affirms that she 
has.

No proof was allowed to the respondents in 
j'bis case, although they desired to have a proof, 
hut the case was by an interlocutor of 18th 
■May 1872, remitted to Mr. Mumford, Lloyd’s 
surveyor at Glasgow, to examine the Bear and to 
report as to the present state and position of her 
main deck and of the erections, structures, and 
coverings thereon, as far as the same relate to that 
question as to the measurement for registered 
tonnage. Mr. Mumford made his report, dated 
jmd July 1872, and that report and the model re
ferred to in it are the only materials before your 
Lordships, as regards the facts of the case. I t  
appears that the deck in question “ being sepa- 
rated by openings completely across the vessel, 
at>d these openings being provided with planks 
and hatches unsuitable to any weather deck, 
^hich are not fastened down or rendered water 
Lght,”  is not considered by Mr. Mumford to be a 
continuous deck. Further, that “  the doors are 
n°t fitted so as to be water tight against any 
Pressur eand  that “  the planks, top sills of the 
Coots, &c., covering the cuttings in the deck are 
®ot made to fit so as to be efficacious in sheltering 
the cargo beneath them.”  I t  is further stated 
hat “  a three-decked ship is usually loaded down,
0 that her main or middle deck amidships is at, 

®r below, her water line, the usual custom being 
hat her submerged side amidships, measured from 
he top of the upper deck at the side to the water 

0’?®> should be 3in. to every foot of her depth 
hold. This also applies in a measure to the 

Chtilating side ports in the steerage, and their 
Protection incase of accident. The want of strength 
hd efficiency of the gangway doors, and the 

Position of the steerage side scuttles in the Bear 
°hfd therefore prevent her from being loaded 

n°5',’n, as a three-decked ship, w ith well-secured 
Ports, may with safety be laden and sent to sea. 

loaded regardless of these points, the vessel 
°hld be unseaworthy.”

8 think it  clear that the kind of upper or 
Par deck mentioned in the Act is a continu

ant from stem to stern, fastened down
^ h water tight, sealing up the cylinder formed 

tween the two decks and making i t  a fit 
c ac® for the stowage of cargo, like a hold. In  the 
w ® ° f the Bear, judging by the evidence and the 
cov 6-’ t̂ )e uPPer deck plays rather the part of a 
fpi .ering platform for the main or tonnage deck.

18 covering is fixed for a certain distance from 
tow 8*‘etn towards the funnel, and from the stern 
lnafilr(L  the funnel; but there are two gaps in it  
beL. quite across the vessel, one before and one 
l 3ff.ItJc- the funnel, of the respective widths of 
°b>je' an<̂  8ft. 6 in .; and, as Mr. Mumford 
(jeo, rv„es> the deck is not practically a complete 
car " *or all purposes of safety to the ship and 
Btea°' ^  is in fact obvious that the Bear being a 
the °ler U8C(f f°r  coasting purposes, and chiefly for 

.conveyance of cattle, this which is called a 
ab 18 in reality a covering run along the ship, 
of ffe> and parallel to the main deck, for the purpose 
$a,ntto!cfing shelter against weather, and at the 

6 time affording a platform, along which the

crew can pass in navigating the ship. The cargo 
between this covering and the main deck is not 
cargo stowed and sealed up in a hold, but is 
deck cargo protected against the weather. I  
am, therefore, of opinion that the Bear has not 
a third deck, commonly called a spar deck 
within the meaning of Bub-division 5 of sect. 21, 
so that the tonnage of the space between i t  and 
the tonnage deck should be ascertained under that 
sub-division.

I t  was then contended that the register ton
nage should be increased, under sub-division 4 
of the same section. I t  appears to me that 
the condescendence of the appellant and his 
pleas in law are confined to the case ad
vanced under the 5th sub-division to which 
I  have already referred; but even i f  this were 
not so, the argument under the 4th sub-divi
sion does not appear to me to be capable of 
being supported. The part of the deck under
neath the covering which I  have described can
not in any sense be called a “  permanent closed-in 
space on the upper deck available for cargo.”  I t  
is the whole of the deck underneath the covering, 
and there is no inclosure or separation of one part 
of the deck cutting i t  off from "the rest of the deck, 
nor is it a “  space available for cargo ”  in the sense 
in which cargo is used, for the pu rpose of measure
ment. The cargo underneath this covering would 
be deck cargo merely. Neither is i t  “ spaceavail
able for the berthing or accomodation of pas
sengers or crew,” nor is i t  suggested that i t  has 
ever been used for that purpose.

On the whole, I  am of opinion that this appeal 
fails, and I  submit that i t  ought to be dismissed 
with costs.

Lord H atheeley .—My Lords, I  entirely con
cur.

The onus of proof, which in all ordinary cases 
rests upon the pursuer, rests upon him in a very 
peculiar manner in this particular instance, because 
he Beeks to alter a survey made upon a previous 
occasionbyan official surveyor,which only requires 
to be revised in respect of certain alterations which 
had been made in the ship of which the particular 
matter in question does not form part. There
fore, to decide upon tho present occasion against 
the respondents would be in effect not only to dis
regard Mr. Mumford’s report, but to disregard 
the view entertained by the surveyor who origin
ally surveyed the ship, and who certainly did not 
then th ink of including these erections as coming 
within either the 4th or 5th sub-sections of the 
21st clause of the Merchant Shipping Act.

Lord O’H agan.—My Lords, I  am of the same 
opinion.

I  have not been at all affected by the con
siderations of public policy, and the possible 
results of our decision one way or the other, which 
have been pressed upon us by the Attorney- 
General. Such considerations may sometimes be 
regarded as throwing ligh t on the terms of a 
statute when they are obscure, and assisting to
wards an understanding of the intention of its 
framers. But here we have no difficult question 
of construction : there is no controversy as to facts, 
and we have nothing to do but to apply to those 
facts the plain words of the statute, and carry 
them into effect, whatever may be the conse
quences.

The report of Mr. Mumford seems to me to 
conclude the case in both its branches. He is the
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sole witness ; an expert named by the court, and 
appealed to for his judgment by both parties. 
The Crown at least cannot object to his compe
tency and correctness, for they have insisted that 
by his evidence alone the matter should be deter
mined ; and, i f  it is to be relied on, the Bear is not 
a three-decked ship according to the contention of 
the appellant. In  her original certificate of re
gistry she was described as a two-decked ship, 
and rightly so, i f  Mr. Mumford is warranted in 
saying that her awning deck is not a continuous 
deck—is not that which is commonly called a spar 
deck—and does not, therefore, constitute a third 
deck within the meaning of the statute. And he 
makes this still more clear when he states that 
the Bear cannot, without becoming nnseaworthy, 
be loaded as a three-decked ship can and ought to 
be loaded; and, if  she cannot, i t  would seem that 
the measurement of her tonnage should in fair
ness, as well as in accordance with the terms of 
the statute, be proportioned to her carrying capa
city, and that she Bhould be dealt with as a two
decked vessel.

On the second point, I  should have been dis
posed to hold the Crown precluded from making 
it  at all by the state of the pleadings; but it 
was considered by the learned judges of the court 
below and declared to be untenable. I  concur in 
that opinion.

I  was struck by an observation of the Attorney- 
General with reference to the danger of allowing 
shipowners to escape their proper liabilities by 
leaving poirtons of their vessels in an imperfect 
state so as to keep them unreached by the exact 
description of the statute, and yet to make them 
available for profit on occasion. I  am not pre
pared to say that such a danger may not arise, 
and that such an evasion ought pot, if possi
ble, to be prevented. But in this case I  do 
not find any proof of a purpose of the kind. The 
respondents deny it, and the sole witness, Mr. 
Mumford, does not allege it. Upon his testimony 
it  seems impossible to hold that there is, in  the 
place to which the question has reference, a space 
“  permanently closed in ”  and suitable for the re
ception of “  cargo or stores,”  or “  the berthing or 
accomodation ”  of human beings. This is made 
clear by the report, which describes the place as in 
a condition wholly unfitting it for the reception of 
perishable goods, or the safe and reasonably com
fortable lodging of passengers or sailors. By that 
report the Grown has elected to stand, excluding 
all access to other evidence and means of informa
tion, and according to its findings I  th ink that 
the judgment of the Court of Session was per
fectly correct, and ought to be affirmed.

Interlocutors appealed from af
firmed, and appleal dismissed 
with costs.

Solicitor for the appellants, the Solicitor to the 
Customs.

Solicitor for the respondents, Orahames and 
Wardlaw.

E X C H E Q U E R  C H A M B E R
Reported by J. M. L ely , Esq., Barrister'at-Law.

Saturday, Feb. 6, 1875.
L ishman and others v. T he N orthern M a r it im e  

I nsurance Company (L im it e d ).
APPEAL FROM THE COURT OF COMMON PLEAS.

Marineinsurance—“ Slip ”—Non-disclosure of ma
terial fact known to assured after risk accepted, 
but before policy issued.

A slip being in practice the complete and final con
tract between the parties to a contract of marine 
insurance, although not enforceable at law or m* 
equity, there is no obligation on the assured to 
communicate a material fact which comes to his 
knowledge after the initialing of the slip and 
before the issuing of the policy.

The introduction into a policy on freight of ff 
warranty (not in the original slip) for the benefit 
of underwriters, to the effect that the hull of the 
ship is not insured beyond a certain amount, does 
not create a new contract or new risk different 
from the slip, and therefore does not affect the 
duty of communication of material facts.

On 11th March, the plaintiffs being shipowners, 
agreed with the defendants, being underwriters, 
for the insurance of freight, and a slip 0<f 
proposal containing all the necessary terms for a 
complete insurance was drawn up without any 
question being asked as to the amount of in
surance upon the hull of the vessel, and was 
accepted by the defendants on the same day. G» 
16th March the ship was lost, and on 17th M a r c h  

the plaintiffs became aware of that loss, and sen ̂ 
to the defendants for a stamped policy in V'ff' 
suance of the terms of the slip, and then for In 
first time the defendants inquired to what amouff̂  
the hull of the ship had been insured. The plain 
tiffs’ clerk gave the required information, vl!l“ 
that the ship was not insured for more than 
named amount after 20th March, and a stampfi _ 
policy, with the amount insured on the slip ** 
serted in it as a warranty, was delivered to j 
plaintiffs. No communication was made by 1 

plaintifs to the defendants of the loss of * 
ship before or at the time of the delivery of * 
policy. The plaintiffs having sued upon t 
policy, the jury found that the risk was accept 
by the defendants on 11th March, and that it & ■ 
not material to make known the loss to the 
fendants upon 17th March, whereupon a v e r a  

was entered for the plaintiffs. .
The Court of Common Pleas discharged a rut ^  

enter a verdict for the defendants, obtained-
the ground that the judge ought to have j*-.— 0 
the jury as matter of law that the omissio ^  
communicate the loss on 17th March was a 
cealment of a material fact which avoided
policy: , loti)}’

Held (affirming the judgment of the court oe ^  
that the judge had not misdirected the j u r y a 
that the addition in the policy on 17th March 
term for the benefit of the underwriter, an ^  
affecting the risk insured, did not, Preveff fth6 
policy from being one drawn up in respect J 
risk accepted on the l l lh March. r  q fi,

Cory v. Paton (ante, vol. 1, p. 225 ; L. Bep. 1 

SOD, followed. ^ g 0

T his was an appeal from the Court of (- '° '1A iog 
Pleas (Keating, Grove, and Brett, JJ.) discna 6
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ft rule to set aside a verdict entered for the 
plaintiffs and enter a verdict for the defendants 
instead thereof. The facts are fully set out in the 
Judgment of Keating, J., in the court below 
(ante, vol. 1, p. 554 ; 28 L. T. Rep. N. S. 165).

Herschel, Q.C. with him Crompton, for the ap
pellants, the defendants below, again sought to 
distinguish

Cory V. Paton, ante, vol. 1, p. 225 ; L. Rep. 7 Q. B.
304 ; 26 L. T. Rep. N. S. 161; and 

Ionides v. Pacific Insurance Company, ante, vol. 1, 
p. 141; L. Rep. 6 Q. B. 694; affirmed on appeal 
ante, vol. 1, p. 330; L. Rep. 7 Q- B. 517 : 25 L. T . 
Rep. N . S. 738.

The Solicitor-General (Sir John Holker, Q.C.) 
with him Bruce for the respondents, the plaintiffs 
below, was not called upon to argue.

B rahw ell, B.—I  am of opinion that the judg
ment of the court below ought to be affirmed.

As to the warranty, I  think that there was no in
surance contrary to the terms of it after 20 th March, 
the utmost for which M r Herschel can con
tend is that there was only a righ t to an insurance 
optional on the part of the plaintiffs ; and as the 
vessel was lost on 17th March, it  is impossible to 
8ay that there could be any insurance then to 
commence at the future date of 20th March.

As to the second question, i t  is admitted that 
't there be a complete agreement for insurance in 
a 1 slip,” and afterwards a policy (good but for the 
«tamp Acts) be executed in conformity with that 
8hp, if everything material be communicated up to 
l he time of giving the slip, but something material 
arising between the giving of the slip and the 
making of the policy is not communicated, in that 
case the non-disclosure is not fatal to the policy. 
J-uus much being admitted, what the defendants 
contend for here is this : that i f  the underwriter 
^hen called upon to execute the policy in con- 
ormity with the slip, asks for the insertion in the 

Policy of some additional term to which he is not 
entitled, and the insured thinks fit to consent, the 
Underwriter, by virtue of such consent, gets a title  
Co have communicated to him that which other- 
Wise he would have no title  whatever to have 
communicated to him. Such a contention is 
contrary to common sense.

I t  is said that the binding agreement between
the parties was made, nob ab the time of execu-
‘ug the slip, but at the time of inserting the 
uditional term into the policy. But I  think that 

r !6. Principle of Cory v. Paton (ubi sup.) and 
muefes v. Pacific Insurance Company (ubi sup.) is 
ally applicable to this case, and that the insurance 
Use relate back to the real agreement, notwith- 
ftnding the subsequent modification of it, which 
a® purely for the benefit of the defendants. 
~ l ackburn, J.—I  am of the same opinion.

Wo Irst> I  think i t  quite clear that the warranty 
8 complied with.

e |k®c?ndly, as to the concealment. I t  is a well 
te a , ^hed rule that the non-disclosure of ma- 
ln la* facts known to the assured before effeefc- 

8 the insurance, w ill avoid the policy, on the 
Se Und that the utmost good faith must be ob- 
thaf6^ W|th regard to insurance. Now suppose 
pa J. a policy were actually executed, and the 
if ,, Ies afterwards agreed to alter the terms of it  ; 
burri alterati°ns were such as to impose a more 
a j  uensome obligation upon the underwriter, and 
tfj ct material to the alteration were concealed by 

assured, I  th ink that the policy would be

avoided by such concealment. On the other hand, 
if the fact were immaterial to the alteration, and 
only material to the underwriter as showing him  
that his bargain had been a bad one in the first 
instance, I  do not see how there could be any 
obligation upon the assured to disclose such a 
fact to the underwriter.

Now the stamp law puts it in the power of an 
underwriter to get out of an engagement which 
he is bound in conscience to fulfil, and to refuse 
to execute a policy in conformity with a slip. 
But it  was held in Cory v. Paton (ubi sup.), a 
decision which has been followed in other cases, 
and which we now adhere to, that the obligation 
which the law attaches to the relation of insurer 
and insured, viz., that up to the time of the in
surance material facts must be communicated, 
must be taken with the qualification, that where 
there is a previous agreement out of which the 
policy arises, there the obligation to communicate 
material facts subsists up to the time of making 
the agreement, and not up to the time of making 
the policy. Now, applying the principle of Cory 
v. Paton (ubi sup.), the facts of the present 
case make i t  exactly as i f  a stamped policy had 
been executed on 11th March.

I  think, therefore, that there was no misdirection 
on the part of my brother Brett in leaving i t  to 
the jury to say whether or not the fact of the loss 
of the ship was a fact material to the proposed 
alteration.

M ellor, J.—I  was a party to the decision in Cory 
v. Paton (ubi sup.), and I  think that the reasoning 
upon which that decision is founded is not only 
correct, but derives additional strength from the 
present case. For a short time I  thought that the 
present case was distinguishable, but I  am now 
convinced that it is not.

Oleasby. B.—The only argument in favour of 
the defendants that appears to me at all tenable is 
that when the alteration was made, the parties 
were not on equal terms. But this difficulty is 
removed by the finding of the jury, who, being 
expressly asked whether the loss of the ship was a 
fact which ought to have been communicated, 
answered that i t  was not. Unless we can say 
that there was no evidence to support that finding,
I  do not see how we can set i t  aside.

Pollock and j4mphlett, BB., concurred.
Judgment affirmed.

Attorneys for the plaintiffs, Mercer and Mercer, 
for Oliver and Botterell, Sunderland.

Attorneys for the defendants, Williamson, Hill, 
and Co., for B. P. and H. Philipson, Newcasile- 
upou-Tyne.

C O URT or C O M M O N  F L E A S .
Reported by E theeington Smith  and J. M . L ely , Esqrs., 

Barristers-at-Law.

Jan. 16 and Feb 25, 1875.
J ebsen v . T he E ast and W est I ndia  D ock 

Company.

Action by partners for breach of contract—Gain of 
individual partners arising from the breach— 
What may be taken into account in assessing 
damages—Part owners of ships.

In  order to entitle a defendant in an action brought 
against him by partners for a breach of contract
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causing damage to the partnership, to take into I 
account a benefit accruing to any of the plaintiffs 
from such breach, for the purpose of reducing the 
damages, such benefit must be a joint benefit 
accruing to the partnership, and it is immaterial 
for the assessment of damages whether or no 
individual plaintiffs have actually benefited in 
other ways from the very default of the defendants 
for, which as a partnership they are suing. 
Where partnerships sue for breach of contract, 
the damages must be confined to those sustained 
by the partnership; and part owners of ships 
are for the purposes of such an action in the 
same position as partners.

The plaintiffs, as owners of an emigrant ship, were 
unable to carry their destined passengers through 
the defendants’ default. Many of the emigrants 
so lost to the plaintiffs’ ship went consequently by 
another ship, of which also some of the plaintiffs 
were part owners.

Held, that the true mode of assessing the damages 
to which the plaintiffs were entitled was to esti
mate the actual loss to them as owners of the 
ship delayed by the defendants’ breach of con
tract, and wholly to disregard any gain which 
those of them who were part owners of the second 
ship had in consequence made.

D e c l a r a t io n  : F irst count, That the plaintiffs are 
the owners of the steamship Peter Jebsen, and at 
the time of the making of the promise hereinafter 
mentioned the said ship was engaged to take in 
emigrants at Bergen, in the kingdom of Norway, 
and was about to be unloaded at the port of 
London, and the plaintiffs were desirous that the 
said steamship should be unloaded with all pos
sible dispatch, and thereupon, in consideration 
that the plaintiffs would send the Peter Jebsen in 
to discharge at the defendanf s’ dock, for reward to 
the defendants in that behalf, the defendants pro
mised the plaintiffs that they would discharge her 
fast, that is to say, in two or three days, and the 
plaintiffs say that they did send the said steam
ship in to discharge in the defendants’ dock, and 
all conditions were fulfilled and all things hap
pened and existed, and all times elapsed necessary 
to entitle the plaintiffs to have the defendants 
perform their said promise, and to have the Baid 
vessel discharged fast in accordance with the said 
promise, and to sue for the breach hereinafter 
mentioned. Yet the said vessel was not discharged 
fast, that is to say, in two or three days, but great 
delay occurred in discharging the same, whereby 
the plaintiffs were put to great expense, and lost 
the use of the vessel for a long time, and were 
called upon to pay large sums in respect of the 
wages of the captain and crew, and in providing 
provisions for them, and lost the passage money 
due and payable by the said emigrants, and were 
also called upon to pay and paid several large 
sums in respect of the support of the.emigrants, 
of which the defendants had notice at the time of 
the making of their said promise.

There were three other counts varying the form 
of the alleged promise by the defendants re
specting tho discharge of the vessel all founded on 
the consideration stated in the first count, and 
there were also two counts which recited that a 
considerable delay had arisen after the ship had 
gone into dock, and stated that thereupon in con
sideration that the plaintiffs would pay all charges 
(or 2®. per ton) on the output from the said ship 
beyond the discharging rate, and would take all

risk and responsibility on themselves, the defen
dants promised to place the steamship along
side the quay in a proper discharging berth, and 
to land the whole of the cargo forthwith and with
out further delay ; averments of fulfilment of con
ditions precedent, breach and special damage as 
in tho first count.

Pleas: First, non assumpsit; secondly, de
nial of the breaches ; thirdly, that the defendants 
were prevented performing their promise by the 
acts and defaults of the plaintiffs ; fourthly, to the 
fifth and sixth counts that the plaintiffs were not 
ready and willing to pay the charges on the o u tp u t 
of the ship therein mentioned.

Issue thereon.
The plaint iff s.in this action, twelve in  number, 

were the owners of the ship Peter Jebsen, 1450 
tons burden, which was built for an emigrant 
ship to ply between Bergen and New York.

I t  appeared that the Peter Jebsen and other 
vessels of the same character and class were built 
by various bodies of subscribers, and the constitu
tion of ownership was such as to form as it were 
a company in  respect of each ship. Then there 
were two lines called respectively the Nordsk0 
Lloyds and Nordske Americanlines, and these lines 
are in the nature of federations of companies, each 
line adopting the same laws for the companies 
within it. The lines are thus an association 0 
ships but not of owners; because an owner or ® 
share in a ship of one line, might also be tn 
owner of a share in a ship of the other hne- 
The ship which, on 10th July, as afterwar 
stated, carried 202 of the emigrants who ough“ 
to have sailed in the Peter Jebsen, was call® 
the Harold Harfager, and belonged to tn 
Nordske American line, while the Peter Jebsen 0 
longed to the Nordske Lloyds, as did also the 0 • 
Olaf, which took twenty-five of the emigran > 
thirteen of the intended number not going at » _ 
The ship Peter Jebsen was divided into th irty-t 
parts or 192 shares owned by the twelve plaint® ’ 
the Harold Harfager into 120 parts or 960 sba1̂  
owned by thirty-three persons; the St. Olaf 
120 parts or 300 shares owned by twenty-8 
persons. .

Five of tho twelve plaintiffs were five or , 
thirty-three owners of the Harold Harfager, a 
the same five had some shares in the St. OlffJ- ,g

In  1872 tlie Peter Jebsen had carried em>gr a j  
out and was to have a return cargo to London, a ^ 
in June a shipbroker called Lawson was 'll*01 ¿o0, 
that the ship was coming to tho port of *J°n „ ry 
and that he would have to do what was neces j  
for the vessel, in getting her cargo discharged " 
clearing her for Bergen. He had previously n 
do the same for the St. Olaf, a ship of the BB,ra%ffer- 
and engaged in the same trade, the only 1 ^ ¡ i 
ence beiug that the St. OlaJ had brought a ^jg 
cargo to London, and the Peter Jebsen on ^  
occasion had only an incomplete cargo. 1 
Olaf had gone into the East India Docks, an 
unloaded in four days. Upon notification 0  ^
expected arrival of the Peter Jebsen, Lawso 
tho 18th June, applied to the defendants, ^  
were the Dock Company, for the same bert > j j 0 
for tho same dispatch as the St. Olaf had ha • 
received an answer that she could not ba qu 
same berth, but should have equal dispatcu-^^ 
21st June, the ship arrived, and went into ^  
On the 24th June, Lawson heard that the di V tj,e 
was not going on satifactorily, and went
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docks where he found the ship in an improper 
position, where rapid discharge was impossible. 
Thereupon he went to the dock superintendent and 
complained, he told him of the importance of dis
patch in the case of this ship for she had to get to 
Pergen so as to take the next detachment of emi
grants who were to be ready there on July 1st. A  
discussion ensued, and Lawson was asked if he 
would pay extra for immediate dispatch and he 
replied that price was immaterial, and so an agree
ment was come to that 2s. a ton extra should be 
paid, and a note was made to the effect that the 
2s. should include all charges.

A t that time occurred a strike among the dock 
labourers,and the contract for dispatch was broken, 
and the ship was not discharged t i l l  4th July. 
She sailed at once for Bergen, and arrived there 
on 10th July, and found that another ship had 
taken on board the emigrants that had been 
destined for her. She eventually sailed on the 
15th July for New York with eleven emigrants 
only, having lost 248 emigrants. I t  was to recover 
for the loss of the profit to be made by carrying 
thtse that the action was brought against the dock 
company.

Five questions were left to the jury.
1. Was there in your judgment such a special 

contract as that alleged made with the defendants 
before the Peter Jebsen came into dock P I f  so, 
Was it broken ? Answer : Yes, in both cases.

2. Was there in your judgment such a second 
special contract as the plaintiffs have endeavoured 
1° make out entered into with the defendants on 
Ihe 24th June ? I f  so, was i t  broken ? Answer : 
Yes, in both cases.

3. Was there a want of reasonable dispatch in 
the unloading of the Peter Jebsen, apart from any 
special contract P Answer : Yes.

4. Had the defendants notice of the special 
Purposes for which the Peter Jebsen was to be em
ployed, at any time P Yes.

o. H so, when had they such notice ? Answer : 
Dn 24th June.

Upon this a calculation of the damages claimed 
made upon the following basis.

Passage money of 240 emigrants 9627 dols. 24 
?°b,, from which was to be deducted the freight 
by rail in America, amounting to 2089 dols. 92 
®®h., the costs of the steamer in Norway conveying 
the people to Bergen 540 dols. ; cost of food on 
the voyage 884 dols., and the money received from 
the eleven emigrants who afterwards went in the 
ship, 309 dols. 22sch., and to which was to be 
added the cost of board and lodgings of the emi
grants while waiting at Bergen, 801 dols. 72 sch.
. h° total loss claimed being, therefore, 6605 dols. 
'-*2 sch., or in English money 14441. 15s. 6d. The 

. ardict was accordingly entered for that sum, and 
eave was reserved to the defendants to move to 
educe the damages.
A  rule nisi was obtained, calling upon the 

Plaintiffs to show cause why theamount of damages 
hould not be reduced pursuant to leave reserved, 
r why i t  should not be referred to an arbitrator 

^.determine the amount, on the principle to bo 
’d down by the court, on the ground that the 

j a|ntiffs cannot recover more damages than the 
®ast amount which any one of the plaintiffs 

bl° • be entitled to recover, and that some of the 
f  aintiffs have suffered no loss which they would

untitled to recover.
be rule to reduce the damages by the fu ll

amount of the verdict on the ground that the 
damage was too remote was refused.

Thesiger, Q.C. and It. E. Webster showed cause. 
—The plaintiffs are entitled to retain the verdict. 
I t  would be impossible to enter into the considera
tion of the interests of the various owners in the 
ships of these two lines, and quite impossible even 
to determine how far the profitable employment 
of any one ship was affected by the delay of an
other, I t  is like the case of a man having shares 
in two companies, and one company happening to 
benefit by some accident to the other. The 
possible compensation to an individual share
holder by reason of his having also shares in the 
company which gains a benefit, cannot be taken 
into account in considering the right of the other 
company to recover against a th ird party for 
breach of contract, or even in assessing the 
damages recoverable. Where are we to stop, i f  
considerations of this kind are let in P The defen
dants claim to set-off several diminutions of 
damage in the case of some individual plaintiffs 
against a joint loss. The defendants suggested 
that the damage suffered by the plaintiffs was too 
remote from their breach of contract to make them 
liable. Surely the compensation which it  is sug
gested that some of the plaintiffs obtained is far 
too remote. How floes this differ in principle 
from a case where a plaintiff is insured, and that 
fact does not deprive him of his right to damages 
for 'the defendant’s negligence in causing the 
occurrence of that which he has insured against 
Bradburn v. Great Western Railway (31 L .T . Bep.
N.S. 464; L. T. Bop. 10 Ex. 1;, is undistinguishable 
on principle.

W. Williams, Q.C. and C. S. C. Bowen in support 
of the rule.—There has been an assumption on the 
other side which is not justified iu fact, and that 
is, that the plaintiffs are a corporation for the pur
pose of recovering damages. But there are only 
two classes of persons known to the law, the 
individual, and the corporate body, and the plain
tiffs here are neither. A  partnership is, in the 
eye of the law, simply a number of individuals, 
and, therefore, the plaintiffs must here be so 
treated, and their individual position as damaged 
by the breach of this contract, not their corporate 
position must be regarded. The principle is that 
compensation for actual loss may be given, but no 
more; and the defendants are entitled to put each 
plaintiff to the proof of this. [ D e n m a n , J.—Is 
there any authority that a member of a firm, 
having gained some advantage by the very breach 
of contract for which his firm sues, a ju ry may take 
the fact into consideration PJ The case of Agacio 
v. Forbes (14 Moore 160), is rather the converse of 
that, and shows that a partner may sue alone upon 
an agreement in which the firm was beneficially 
interested. The notes to Bauerman v. Radenius 
(2 Sm. L. Ca. p. 370), uphold the right of the de
fendant to look into the real title  of the plaintiffs. 

D e n m a n , J.—Is not Yates v. Whyte (4 Bing, N.O. 
272) against you P] That said that the defendants 
in an action for damage to a ship by collision, 
were not entitled to deduct from the damages 
they had to pay, a sum paid to the plaintiff by 
his insurers; but that is very different, for it  pro
ceeded upon the principle that the underwriters can 
recover from the assured after he has been satisfied; 
and there can be nothing of that kind here. So 
also Bradburn v. Great Western Railway Com- 
pan (ubi sup.) is inapplicable, for i t  goes too far



508 M ARITIM E LAW  CASES.

C. P.] J eb s en . V. T h e  E ast  a n d  W e s t  I n d ia  D o ck  C o m p a n y . [C. P.

i f  a principle is to be deduced from it to suit this 
case. I t  is rather from Franklin v. South-Eastern 
Bailway Company (3H. & 1ST. 211) i f  actions against 
railway companies are at all analogous, that the 
true principle is to be found. That is that damages 
are to be given in reference to a pecuniary loss, and 
as Bramwell, B., says in Bradburn v. Great 
Western Railway Company (ubi sup.), * if, there
fore, the person claiming damages was put by the 
death of his relative into possession of a large 
estate, there was no loss—he was a gainer by the 
event.”  Similarly here we say if some of the 
plaintifEs by the delay of the one ship gained profits 
which they otherwise would not have gained by the 
consequential employment of another ship belong
ing to them, this fact must be taken into account, 
for they cannot be entitled to be paid by the 
defendants for their loss of profits and make them
besides. Cur. adr. vult.

Feb. 25.—The judgment of the court was read 
by D e n m a n , J., on behalf of Lord Coleridge, as 
follows— This was an action tried before me at the 
sittings at Guildhall after Hilary Term, 1874, to 
recover damages for the detention of a steamer of 
the plaintiffs, called the Peter Jebsen, by the 
default of the defendants. The verdict was for the 
plaintiffs, and it is not disputed that for some 
amount the verdict must stand.

By the limitation placed by the court upon the 
rule on which we are now to give judgment, the
questionsbecamereduced to the single one whether 
the plaintiffs were entitled to retain a sum of 
14441. 11s. 6d. which was assessed by the jury, or 
such portion of that sum as an arbitrator might 
award i f  the court should be of opinion that they 
were entitled in point of law to retain any of 
it. This point was elaborately argued before us 
last term; and we are now to give judgment
upon it. _  ,

The question arose thus There were two lines 
of steamers from Norway to America called re
spectively the Nordske Lloyds and the Nordske 
American lines. The Peter Jebsen belonged to the 
Nordske Lloyds. She was under contract to carry 
a cargo of emigrants and merchandise from 
Bergen to New York at the time when she was 
detained in the defendant’s dock, and in order to 
fu lfil her contract she ought to have been at 
Bergen afc the end of June or the beginning of 
July 1872, bo as to start from Bergen, as she had 
been advertised to do, on the 4th July. Sufficient 
notice of this contract had been given to the 
defendants to make them liable for the loss occa- 
sioned to the plaintiffs by the breach of it, if, as 
was the fact, the defendant’s conduct caused that 
breach; and this loss is to be taken, for the pur- 
pose of our judgment, at 1444Z. 14s. 6d. I t  is said, 
however, that the plaintiffs have not sustained 
these damages in fact, and that therefore in law 
they are not entitled to retain them. 1 be - ê̂ er 
Jebsen, as has been said, belonged to the Nordske 
Lloyd’s line. There were two other steamers, the 
Harold Harfager and the St. Olaf, which belonged 
to the Nordske American line. The 240 emigrants 
who were booked for America by the Peter Jebsen, 
were indeed lost to her. But 202 of them went 
to America on the 10th July by the Harold Har- 
faqer; and twenty-five more of them went to 
America on the 16th Aug. by the St. Olaf. I t  is 
as to these that the substantial question arises.

The two lines of s h ip B  w h ic h  have been mentioned

are associations of ships and not of owners. There 
is one body of directors and one set of laws for 
each of the lines respectively. But the owners of 
each ship in each line are not the same. Each 
ship has its own set of owners; and the same man 
may be and in fact is part owner in various pro
portions of different ships in different lines. In 
the instances of these particular ships, the facts 
were thus :—The Peter Jebsen was divided into 192 
shares, and the twelve plaintiffs owned them. The 
Harold Harfager was divided into 360 shares, 
which were owned by thirty-three owners; and 
five of these thirty-three were five of the plaintiffs. 
The St. Olaf was divided into 300 shares, which 
were owned by twenty-six owners, and five of these 
twenty-six were five of the plaintiffs, but not al 
the same five as were part-owners in the Harold 
Harfager.

Now, i t  is said, the Harold Harfager and the 
St. Olaf profited by the loss of the Peter Jebsen, 
they carried emigrants whom they would not have 
carried but for the detention of the Peter Jebsen, 
some of the plaintiffs, therefore, gained by the 
default of the defendants; and such gain to indi
vidual plaintiffs, which, though with difficulty! lS 
yet capable of being ascertained, must therefore 
be taken in reduction of the damages which the 
whole body of plaintiffs is entitled to.

The statement of such a proposition in its bar0 
simplicity is perhaps a sufficient answer to it. r ® 
need not insist upon the difficult and complicate 
inquiries which in a multitude of easily suggeste 
cases (some were suggested in the ingenious 
argument before us) would render any resu 
being arrived at by a jury practically impossib c* 
The absence of authority for a claim by defendan 
like this, which yet if well founded must have arisen 
in many cases, affords a strong presum ptm u 
against its having any legal foundation. I t  is tru 
that there must be a first instance in every claim* 
and that ingenuity often for the first time sÛ i 
gests a point which has escaped observation, an 
which yet, when brought to the test of argumep > 
is found to be a sound one. But this is a P°10 
which must have arisen so frequently that it  is 
us incredible that, if  sound, it  never should ha
been taken. . ^

The contention of the defendants, however, is ^  
only without authority ; i t  is against the princi^p 
of cases decided under analogous circumstanc • 
I t  should seem that, if  there had been bnt 0 
owner of the Peter Jebsen, and the same PerS j 
had been sole owner of the Harold Harfager a ^  
of the St. Olaf, the profits made by him as °wn6tjie 
the latter two could not be deducted r̂0COmel‘. 
damages sustained by him as owner of the for 

Yates v. Whyte (4 Bing. N .0 .272), decided th® 
defendant in a collision case could not deduct ^  
the amount of damages to be paid by him ® j0 
of money paid to the plaintiff by insurer 
respect of such damage. I t  may be said tha 
authority of this case is not direct, because 
insurance was a contract of indemnity, an ^ 0 
insurers might have recovered over from i 
plaintiff. The decision in the case, however, 
in that of Mason v. Sainsbury (o Doug. fiD>. .̂) 
cited with approbation in Yates v. Whyte (w®1 
both stand on grounds independent of this 
sideration. tbi®

But, whatever weight may be due WQfeg,t 
consideration, the case of Bradburn v. go 
Western Bailway Company (ubi sup.), canno
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qualified. That was an action for injuries in a ra il
way accident: I t  was held that, in estimating the 
damages, the defendants could not take into 
account the amount which the plaintiff received 
from an accidental insurance policy. There, the 
contract was not one of indemnity. The judges 
held that the contract into which the plaintiff had 
entered was that, in consideration of the payment 
of premiums, he (the plaintiff) should, on the 
happening of a certain event, receive a sum of 
money. The event happened, and the benefit of 
the contract accrued to the plaintiff through the 
defendants’ default. But the benefit could not be 
deducted from the damages for which the defen
dants were liable. This case appears to us to be 
Perfectly well decided, and to be in point against 
the defendants in the case before us. Further
more, although not in form, i t  is in substance an 
attempt to set-off against joint damage a several 
benefit.

We were told by Mr. Bowen, in a very able 
argument, that he relied upon a distinction, 
■Which no doubt exists, but which we think will not 
avail the defendants, between partnerships and 
corporations. For the purposes of actions for 
breach of contract, part-owners of ships who are 
Working the ship together for profit, are in the 
same position as partners; and, where partner
ships sue for breach of contract, the damages 
^ust be confined to those sustained by the partner
ship ; the joint damage only can be considered. I t  
seems to follow that any benefit arising out of the 
breach of contract, assuming that i t  can be taken 

all into account in reduction of damages, must 
be a jo in t benefit, or one accruing to the partner
ship. In  such a case as that put in argument, of 
? Bang with whom a jo in t contract had been made 
being dismissed in breach of it, it  is clear enough 
‘hat the gang can sue. I t  was held in the case of 
the Tunbridge Wells dippers ( Weller v. Baker, 
fW ils . 414), by Lord Chief Justice Wilmot and 
the Court of Common Pleas (see p. 423) that, i f  a 
stranger disturbed them in their employment, 
hey were all jo intly concerned in point of interest, 

^ d  could all jo intly sue in an action on the case, 
t follows that only something in which the benefit 

.as joint could, i f  anything could, be considered 
reduction of damage. I f  the matter now 

attempted to be set-off in substance were a set-off 
11 form, there would be no room for the defendants’ 
°titention; for a jo in t debt cannot be set-off 
Bainst a separate demand, nor a separate debt 
Shinst a jo in t one. The benefit here, as it  is a 

bain from third parties, is not a set-off; but the
hie rules of sense and convenience apply as if  it 

Were, ^
f On no ground, therefore, do we th ink the de- 
l j.ant8 entitled to succeed ; and the rule must 

discharged.
. Buie discharged.

-Attorneys for plaintiffs, Lowless and Oo. 
^Attorneys for defendants, Freshfields and 

uhams.

C O U R T OF A D M IR A L T Y .
Reported by J. P. A s p in a l l , Esq., B&rristerat-Law.

Thursday, Feb. 4, 1875.
T h e  D u n m o r e .

Master’s wages — Disobedience to instructions — 
Error of judgment—Forfeiture—Deduction. 

Where a master receives instructions to take the 
balance of freight due at the end of a voyage in 
cash, or by bank bill upon London, and, without, 
sufficient inquiry, but without mala fides and 
rather through error of judgment, he takes a bill 
which he believes to be (but which is not) a bank 
bill, and which is afterwards dishonoured, causing 
loss to his owners, this negligence or disobedience, 
not being wilful, does not work a forfeiture of his 
wages, nor can the owners claim to deduct the 
amount of their loss from his wages.

T his was an appeal from a decree of the City of 
London Court (Admiralty Jurisdiction) in a cause 
of wages instituted by John Harwood, master 
mariner, against Messrs. Adamson and Ronaldson, 
shipowners in  the City of London, the owners of 
the ship Dunmore.

The plaintiff was engaged on the 19th March 
1872 by the defendants to act, at “  fifteen pounds 
per month,”  as master of the Dunmore, then 
lying in the river Tyne, under charter to carry 
coals from the Tyne to Buenos Ayres, By this 
charter-party, dated the 18th March 1872, the ship 
was to load a full cargo, and to proceed therewith 
to Buenos Ayres and “  deliver the same, always 
afloat into craft alongside steamer or dépôt ship 
there, as may be directed by the consignee, being 
paid freight at the rate of 35s. per ton of 20 cwt. ;
. . . the freight to be paid, one th ird on sailing, 
less 5 per cent, for all charges, and balance on 
delivery of the cargo in cash at current exchange, 
or by good and approved b ill on London at sixty 
days’ slight, at captain’s option. The captain has 
to receive 5f. gratuity. . . . The ship to be ad
dressed at the port of discharge inwards only, to 
the freighters’ agent free of commission. . . . The 
owners of the ship to have an absolute lien on the 
cargo for all freight, dead freight, and demurrage.”  
This charter-party was entered into between the 
defendants and Gustav Hermanni, of Hamburgh.

The ship duly loaded her cargo in the Tyne, the 
charterer being the shipper ; and the master, on 
the 4th May 1872, signed a bill of lading for 654 
tons llcw t. of coal, “  shipped in good order and 
condition by Gustav Hermanni, Hamburgh,”  and 
“  to be delivered in the like good order and con
dition, at the port of Buenos Ayres, unto Messrs. 
Lamb Brothers, or to their assigns, they paying 
freight for the said coals, and all other conditions, 
as per charter-party.”  The bill of lading was in
dorsed with a receipt by the master for the sum 
of 581Z. 16s. 5d., the amount of freight agreed by 
the charter-party to be prepaid at Newcastle.

On the 2ud May 1822 the defendants wrote to 
the plaintiff at Newcastle, as follows :

Dear Sir,—We have no letter from yon this morning, 
but we hope you will get away to-morrow. The ship is 
consigned, as you will see by the charter, to charterer’s 
agent at Buenos Ayres, inwards only. We do not know 
their names yet, but shall have them in a day or two and 
we will have letters awaiting you at their office. As 
there is no obance of your loading out again at Buenos 
Ayres, we do not appoint any agents for tbe vessel there. 
All that will have to be done is to collect the balance of 
inward freight and disburse the ship, remitting us what
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money then remains. The Bhip is tree of commission to 
charterer’s agents, and you will see it  is at yonr option 
to take the balance of freight in cash at current exchange, 
or by approved bill on London. You must do which you 
deem best; but i f  you take a b ill, i t  must be a bank bill, 
i t  being a rule with us that all remittances are to be 
made by such drafts. Always send remittances your
self ; firBt of the draft by one mail, and second by mail 
following. Our idea of further employment, <fcc. (The 
rest of the letter is immaterial to the present case.)

The ship duly sailed with her cargo, and arrived 
in Buenos AyreB all safe on or about the 15th 
July 1872. The master at once applied to Messrs. 
Lamb Brothers, the consignees named in the bill 
of lading, for instructions as to delivery of the 
cargo; and he was referred by them to a Mr. 
Haase, the manager of the River Plate General 
Trading Company in Buenos Ayres, to whom 
Messrs. Lamb said thecargo belonged. The master 
applied to Mr. Haase, and was by him informed 
that his papers relating to the cargo (including 
the b ill of lading) had not arrived from England, 
but that he would clear the ship at the Custom 
House. Mr. Haase accordingly cleared the ship, 
and the master commenced discharging cargo. Mr. 
Haase advanced money to the master to the amount 
of 1401 for disbursements, but would not pay the 
whole amount of freight until thecargo was wholly 
discharged. When it  had all been delivered, the 
balance due for freight was 5501,, including 51. 
gratuity due to the master. The master applied 
to Mr. Haase for the money in cash, but Haase 
offered bills drawn by himself upon The River 
Plate Trading Company (Limited), No. 1, Leaden- 
hall-street, London. The master told Haase that 
he wanted a bank bill, and Haase said that “ The 
b ill is on my bank in London.”  The master went 
to the British consul to inquire about the credit 
of the River Plate Trading Company, and was in
formed by the consul that “ they were a new firm, 
and he knew nothing against them, but they were 
honourable people.”  The master thereupon took 
the b ill offered for the balance of freight, and re
mitted it  to his owners, believing it to be a bank 
bill, and calling it  “  a bank draft ”  in his letter to 
them. He then, in accordance with his instruc
tions, sailed for the Mauritius, where he arrived 
on the 12th Nov. 1872. Whilst there he received 
letters from his owners, inclosing a printed form of 
instructions, which they were in the habit of issuing 
to all their masters, and in which i t  was said, 
“  Make all remittances by bank bills, and where 
practicable send remittances yourself, rather than 
leave agents to do so. The only exception to our 
request always to remit by bank bills is in the 
case of the port of New York. From there we 
take the drafts of first-class houses on their branches 
here.”  He left the Mauritius with his ship, and 
arrived in Calcutta on the 12th Jan. 1873.

The bill was received by the defendants on the 
30th Sept. 1872, and was immediately presented to 
the River Plate Trading Company for acceptance, 
but they refused to accept, saying that Haase had 
no authority to draw. Proceedings were taken 
against them, but without effect, and the b ill was 
then Bent out again to Buenos Ayres for presenta
tion to HaaBe, but at the time of the commence
ment of this cause nothing had been recovered on 
it.

On the 25th Oct. the defendants wrote to the 
plaintiff at Calcutta, acknowledging the receipt of 
his letter inclosing the draft, and saying :

In  yonr letter you call i t  a bank draft, bnt it  is no such

thing. I t  is on a trading company, who refuse to honour 
it , and, as far as we can see at present, we will lose the 
wholeof themGney. By your charter-party you were to get 
balance of freight in cash, or by an approved bill, at your 
option. Your duty then was clearly to have got the 
hard cash, gone to the best bank in Buenos Ayres, and 
have bought a bill there. That would really have been 
a bank bill, in accordance with our printed instructions, 
so plainly set forth ; and how in the face of the same you 
send us such a draft, we are quite at a loss to conceive.

Ou the 18th Dec. the defendants again wrote to 
the plaintiff a letter, which was sent by a Captain 
Mitchell. The plaintiff was therein informed that 
he must hand over his command to Capt. Mitchell, 
and proceed at once to London in order that the 
plaintiff might see the defendants’ solicitor, and 
give the latter a “  detailed account of the whole of 
the circumstances connected with the 5501. draft 
which the plaintiff took and advised to the defen
dants “  as a bank bill.”  The plaintiff was asked 
to keep down his travelling expenses, as all the 
extra expense of bringing him home was “  clearly 
traceable to his not having attended to the defen
dants’ instructions.”  The master received this 
letter two or three days after his arrival at Cal
cutta, the former letter having been there on bis 
arrival. The plaintiff at once left for London, 
where he arrived in the first week in March, an 
at once put himself in communication with the 
defendants for the purpose of making up hisi a° 
counts and assisting them in recovering on the55P • 
draft. The plaintiff applied for his wages, and the 
defendants gave him 101. on account.

On the 27th March 1875, he delivered them an 
account showing wages to be due to him amounting 
to 1101. 15s. 3d. The defendants refused to P% 
this amount, because they said that the plaint* 
was indebted to them for the 5501. in consequent 
of his negligence in the matter. . w

On the 7th April the plaintiff had an intervie 
with the defendants’ manager, when hê  aga ^ 
applied for a settlement of his account, and f°A g 
testimonial they had promised him, and for 
discharge. The defendants’ manager said that 
plaintiff could not have a settlement of his aoo?-t0l 
unless he signed a letter then submitted to **i  ̂
and that he would not get his money until 
money on the bill had been paid. The letter s 
mitted to the plaintiff was as follows :

London, 34, Leadenhall-street, B.C-> 
7th April, 1873.

Messrs. Adamson and Ronaldson. , ¡¡¡y
Gentlemen,—W ith reference to the balance ° ^ve  

account as master of the ship Dunmore, which *■ ent 
rendered to you ; as also to the supplemental star me> 
made out by you, and showing 72i. 6s. 9d., as due 
I  hereby agree to the correctness of the same, and lu 
more I  abide unconditionally by your reqniremen ’ 8jye 
I  shall await your paying me the same until you L^se, 
20s. in the pound on the 550J. draft drawn by Mr. oX>, 
which has been dishonoured, and which I  sent * j  Dot- 
believing the same to be a bank b il l; and if y°“ 
get 20s. in the pound, then I  shall have no claj®gs. 9&• 
ever upon you in respeot of the said balance of 72*- * j.0 

This le tter the master took t i ll  the next 
consider about, and then went to the defen 
office, and the defendant Donaldson siene^gI.e{l 
testimonial in  the p la in tiff’s presence, and oo .g 
i t  to him  if  he would sign the letter. The P ueDt l /  
declined to sign the letter, and was conseq 1 ge8> 
unable to obtain either the testimonial, bis
or his discharge. The testimonial, was as 1 

We hereby certify that Capt. John Harwood 
the command of our ship Dunmore for twelve jj0BeB 
ending March last. We have found him striow
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and holier, and fully believe he would do hia utmost to 
give satisfaction to his employers. Capt. Harwood was 
Relieved of the command of our ship in consequence of 
fis  having made us a remittance quite contrary to our 
instructions, but we fully believe he did so from want of 
Knowledge and good judgment, and that the like would 
not happen again; and we sincerely trust his future 
Prospects may not be prejudiced by his having lost 
command of the Dunmore.

Adamson and Ronaldson. 
The plaintiff then went for another voyage in 

other employ, and on his return in  Sept. 1874 in 
stituted the present suit.
T The cause came on for hearing in the City of 
^ondon Court (beforeR. A. Fisher, Esq.), on the 29th 

,ePt. 1874, and on the following day a decree was 
given for the plaintiff, the court holding that “  I t  
appeared from the charter-party and bill oflading 
that the captain had an option in collecting the 
reight. Although the subsequent letter of the 

defendants limited the consideration, yet i t  was so 
arge that, unless mala fides was shown on the 

Part of the captain—and this the defendants had 
dot shown—the captain was justified in the course 
de adopted. In  the case of The Atlantic (Lush. 560; 
j- .^  T. Rep. N. S. 647 ; 1 Mar. Law Cas. O. S. 274),
C r -"dshington held that dilatory conduct did not 
°rteit wages, unless mala fides was proved. The 

Printed instruction Bhowed that the defendants 
eant that when the captain received cash for 

reight he should remit i t  by bank bill, and not by 
uying a bill. An approved bill was a b ill to 

j no reasonable objection could be taken : 
Sm ith ’s Mercantile Law, 511.) No error of 
so r ment wor^s a forfeiture of a master’s wages 
f7,,long as he remains in command of the ship : 

he Camilla, Swabey, 312) The question of 
ages would be referred to the registrar to ascer- 

aJd amount due up to the 7th A p ril; the 
anH°Unt claimed in the plaint not to be increased, 
in i t *ae ™aster not to be allowed the hi. gratuity 

eluded in the 5501. b ill. The proposed testi- 
tim°la  ̂ the defendants showed that they at the 

“ e viewed the conduct of the plaintiff as an 
Brror in judgment.”
bv+i°m this decree the present appeal was brought 
J' t̂he defendants.

for the appellants (defendants below).
,jj the plaintiff has been guilty of a w ilfu l disobe- 
c 6nce to the orders of the owners, which has 
forfSB(t loss to his owners, and has in consequence 
t0 teited his wages. The amount of damage caused 

°'vners by an officer’s or seaman’s negligence 
y always be deducted from his wages :
■Phe New Phoenix, 2 Hagg. 420;

[S ' ^ oe^uc^ ’ a n te ’ P- ; 31 L. T. Rep. N. S. 274. 
q j’r  B*. Phillimore.—D oes such conduct as this 

ster js accused of work a total forfeiture of 
l 2̂ es '■ In  The Thomas Worthington (3 W. Rob. 
tois’ J speaking of the forfeiture of wages for 
ap^nduct, Dr. Lushington says: “ The principle 
.„¡j ‘es not merely to contracts between masters 
bqt .owners, and between owners and mariners, 
hi,,;Pervades all other contracts of service and 

S; and the only difference between this court 
c°n t0t^er ?ourts °* lflw ' n adjudicating upon such 
ciio racts is, that in this court, under ordinary 
thro n>stances, where any loss has been sustained 
riq T n e g l i g e n c e  or misconduct of the ma- 
trofjj’ ^he amount of the loss is alone deducted 
c°Urt 6 w aSes ° f  BUCh m ariner, whereas in  other 

Cs no wages would be recoverable a t all.

Butti Q.O. and Webster (A. Cohen. Q.O., with

Oases, indeed, may occur, even iu this court, 
where the misconduct may be of so gross a descrip
tion that, independent of any actual loss sustained 
by the owners, the entire forfeiture of wages would 
ensue ; as, for instance, if  a master had attempted 
to commit barratry ; or if, throughout a voyage, 
he had shown gross incapacity, or had been con
stantly drunk. In  either of these cases would this 
court be justified in pronouncing for any pare of 
his wages under the contract? Unquestionably 
not, and if any such case came before me I  
should not hesitate for a single moment in reject
ing his claim in fofo.” ]  We do not put the case 
as one of gross misconduct, but as one of disobe
dience to orders leading to loss. By the old law, 
freight was the mother of wages, and, although the 
law is now altered, still how can a master recover 
his wages when he by his own negligence destroys 
the very fund out of which his wages would most 
naturally be drawn ? But, even i f  the court should 
hold that there was no w ilful disobedience, the 
defendants are still entitled to set-off or make a 
counter claim in respect of their loss, under the 
Merchant Shipping Act 1854 (17 & 18 Yict. c. 
104), sect. 191. A t common law a set-off must be 
a liquidated sum, but i t  has always been the prac
tice of this court and in the Admiralty Registry to 
allow deductions from wages in respect of negli
gence resulting in loss ; a fortiori, we are entitled 
to deduct losses arising from direct disobedience 
to orders. [S ir R. P h il l im o r e .—You must carry 
your argument to the extent that an honest mis
take enures to a forfeiture of wages.] I t  is nob 
necessary to contend that, because there is here a 
disobedience, whether wilful or not. [S ir R. 
P h il l im o r e .—Disobedience to orders must be 
either wilful, or done through ignorance and hence 
a mistake. I f  it  is wilful, io works a total forfeiture 
of wages; there can be no partial forfeiture in such 
a case. But if, on the other hand, the disobedience 
was a mere mistake, made without mala fides and 
through ignorance, can that be said to work even 
a partial forfeiture ?j There was negligence in 
not obeying the written instructions, in not ascer
taining the solvency of the consignees, and in 
taking the b ill when he could easily have ascertained 
that i t  was not a bank bill. This entitles the 
defendants to claim to set off their loss against his 
wages. [S ir R. P h il l im o r e .—I f  I  were satisfied 
that the master believed that this bill was a bank 
bill, could you contend that his wages were for
feited ?] Certainly. I f  a master neglected to reef 
his sails in a gale of wind, he would forfeit his 
wages pro tanto. He contracts to have not only 
knowledge as a sailor bun also as a competent 
manager of his owners’ affairs abroad, and he 
ought to have competent knowledge as to the 
safest mode of making remittances. [S ir R. 
P h il l im o r e .—There is a wide difference between a 
knowledge of seamanship and of mercantile affairs.]
In  the case of a mate or a seaman that might be so 
contended, but a master’s usual business is to look 
after freight, disbursements, and remittances, and 
he contracts to have the knowledge requisite to 
conduct the ship’s business for the benefit of his 
owners.

Francis Turner, for the respondent (plaintiff 
below) —By the charter-party the balance of 
freight is to be paid by approved bill ; in the in
structions the master is only to take a bank b ill ; 
considering this variance, could the master have 
reasonably refused an approved b ill and demanded
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a bank b ill or cash ? An “  approved b ill ”  means 
a b ill to which no reasonable objection can be 
taken (H o d g s o n  v. D a v ie s , 2 Camp. 530), and the 
master in the present case made inquiries before 
taking the b ill whether any reasonable objection 
could be taken to i t ; and, moreover, he b o n a  f id e  
believed that the b ill was a “  bank bill ”  drawn 
upon the drawer’s bank in London. The person 
to whom the goods were delivered was named to 
the master by the consignees named in the b ill of 
lading, and he had every reason to believe in the 
b o n d  f id e s  of the transaction. There was no w ilfu l 
disobedience or misconduct; at most there was an 
error of judgment. But error of judgment, occa
sional misconduct, or even drunkenness, w ill not 
work a forfeiture of wageB :

The C a m il la , Swabey, 312 ;
The A t la n t ic ,  Lush. 566.

But even supposing there was w ilfu l disobedience, 
as contended, there was a clear condonation of it 
by the conduct of the defendants aftsr they re
ceived the d ra ft; they never discharged the 
plaintiff until the following April. Moreover, they 
are actually proceeding upon this b ill at the pre
sent tim e; i f  they should recover either upon the 
b ill or upon the charter-party, upon which they 
can sue i f  they like, the plaintiff would be clearly 
entitled to his wages, as there would then be no 
loss to the defendants. Can he be said to have 
forfeited hiB wages in respect of a loss which is not 
yet clearly established P I f  they recovered, would 
his right of action revive P He is at any rate en
titled to his wages so long as he remained in com
mand of the ship, because his service was an actual 
service rendered, and the wages accrued due at 
the end of each month of his service :

B u tto n  v. Thom son, L. Rep. 4 C. P. 350; 3 Mar. Law 
Caa. O. S. 231.

Butt, Q.C., in reply.
Sir R. P h il l im o r e .—I  think I  should do very 

wrong i f  I  were to disturb the sentence of the 
court below in this case, I  should be running 
counter to the principles which underlie the various 
precedents cited.

I  am of opinion, moreover, that this is not 
a case of wilful disobedience on the part of 
the master to the orders of his owners. He 
received instructions, according to the charter- 
party, that the cargo was to be delivered for cash, 
“  freight to be paid one-third on sailing, &c., and 
balance on delivery of the cargo in cash at current 
exchange, or by approved b ill on London.” Then, 
after that, he received a letter of instructions, in 
which i t  is stated : “  The ship is free of commis
sion to charterers’ account. I t  is at your option to 
take the balance of freight in cash at current ex
change, or by approved bill on London. You must 
do what you deem best; but i f  you take a bill it  
must be a bank bill, it  being a rule with us that 
all remittances are to be made by draft.”  Now in 
this case the master was admitted to be an honest, 
respectable, and reputable officer in every respect; 
and we have it  admitted by counsel for the appel
lants that the master acted as he did without any 
mala fides. He goes to a person named to him by 
tho consignee at Buenos Ayres. He first obtains a 
certain Bum of money, and then he takes a bill 
drawn on the River Plate General Trading Com
pany (Limited), No. 1, Leadenhall-street, London ; 
and the mistake he has made is in considering 
that the company which was at No. 1, Leadenhall- 
street was a bank. That is one mistake that he

made; he also made another mistake in not making 
sufficient inquiries before he took the bill from 
Haase. I t  appears that he went to the B ritis h  
Consul, who advised him that from such informa
tion as he (the British Consul) possessed, the com
pany were respectable people, and that he knew 
nothing against them, from which the master in
ferred that the b ill would probably be honoured in 
due time. He was no doubt incautious, but under 
these circumstances the master took the bill, which 
was subsequently dishonoured.

Now 1 do not understand by the evidence 
in the case that the proceedings are abandoned 
in respect of the bill, and it  may be that some 
one may after all be made responsible upon 
it. But be that as i t  may, I  am clearly oI 
opinion that I  ought to act within the principle0 
uniformly applied in such cases where it  18 
sought to establish a forfeiture of wages by means 
of a set-off against the master. I  am clearly 
of opinion that I  should be running counter to at 
these cases if I  were to hold that this man, wb 
was acting bond fide, was not entitled to his wage8> 
the utmost charge against him being that ho wa  ̂
not so intelligent as he might have been. I f  I  we  ̂
to do that I  should be running counter to tn 
principle on which all such cases in this court ar 
decided, and, therefore, 1 dismiss this appeal wit 
costs. Appeal dismissed■

Solicitor for the appellants, Howland Miller.
Solicitor for the respondent, Edward Lowther-

Friday, Jan. 29,1875.
T h e  T h a m e s . ^

Collision—Ship forced into collision by wrong!11
act of third party—Liability. ^

Where a steamship, in order to avoid collision uj1 , 
another ship, is obliged by the icrongful oc 
that other ship to take measures which bring 
into collision with a third ship, without any_ 
ligence on her own part, the Court of Admit• 
will not hold her responsible for the damage
injured vessel. _ _ inuld

Semble, that the owners of the injured vessel sri 
proceed against the original wrongdoer.

T h is  was a consolidated cause of damage. 11 
tuted on behalf of Messrs. John and E ' 
Aylesford, in the county of Kent, shipowners. ^  
owners of the sailing barge Volunteer, ana ^  
behalf of the master and crew thereof, and a 
behalf of the cargo lately laden on board the 
vessel, against the screw steamship or 
Thames, and against the owners of the said 
steamship or vessel Thames, the defendants i 
cause, intervening.

The plaintiffs’ petition was as follows:
1. Shortly after noon on the 15th Oet. 1874, th® A  

barge V o lun tee r, of 37 tonB register, m a n n e d  »
hands, and bound from the Medway to Vauxhal 
cargo of bricks, was at the entrance of Halfway ^

in0t,'j
,rd

in the River Thames.
2. The wind at such a 

blowing a fresh breeze
time was about sooth.

fine bid
the weather was the

u iiiee i*
m izeO’-------------, — ---->------- , » - i, nr he®*

sailing at the rate of about six knots an hour, 
it north. Another sailing barge, called th®  ̂V °\Pt

UiUWllig cli iicc ii oruunv j v J 01 g

cloudy, and the tide was nearly half-flood, f  w®, 
force of about four knots per hour. The 
under mainsail, topsail, foresail, small jib, and®
was 
about
was also sailing up, and was on
te e r, and distant about one length from her ; 
Bailing barge, called the Tw o S is te rs , was also

UP
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and was ahead of the Volunteer, and distant about four 
or five lengths from her.

3. At such time the above named screw steamer Thames 
winch was coming down the said river under steam., ran 
against the Two Sisters, and caused immediate danger of 
collision with the Alfreda. The helm of the Alfreda was 
hereupon put aport, and the helm of the Volunteer was
hereupon ported, but the Thames struck the Alfreda, 

causing her to sink, and came on and with her stem 
ruck the Volunteer on her port quarter, and caused her 

xo sink with her cargo.
4. The said collision with the Volunteer was occasioned 

^*He negligent ana improper navigation of the Thames.
5. The said collision was not in anyway occasioned by 

aay neglect on the part of those on board the Volunteer.
The defendants’ answer was as follows:
1. In  the morning of the 15th Oct. 1874, the screw 

steamship Thames, of tons register, and having a 
creW of hands, left Battlebridge Pier, in the River 
-Uiames, bound for Swansea.

2. About noon of the same day the Thames, in the 
course of her said voyage, was approaching Jenningtree

°mt, in the River Thames, and proceeding along the 
south or starboard shore. The weather was fine with a 
moderate breeze from about south-west by south. The tide 
,aa ear'y flood. The Thames was proceeding under easy 

«team only, and making about four knots an hour. A 
T1ftuant look-out was being kept on board her. 
nh ' I b tIieBe circumstances those on board the Thames 
«»served several barges at anchor on the south or star
board side of the river ; three sailing barges, to wit, the 

roo Sisters, the Alfreda, and the Volunteer, coming up the 
‘Vfir. with the wind free bearing about three points on 
6 port bow of the. Thames. Those on board the Thames 

®re prepared to pass the said sailing barges on their 
th ° m an<3’. btlfc the headmost of the said sailing barges, 
ne Two Sisters, suddenly starboarded her helm and threw 
orself across the course of the Thames. The helm of the 

Raines was thereupon, and in order to avoid a collision 
>th the Two Sisters, starboarded, and her engines were 

“topped and reversed full speed, and those on board the 
r ter' sailing barges, the Alfreda and the Volunteer, were 
th Ui? to starboard their helms. The Two Sisters struck 
. ?^mma, the headmost of the barges at anchor, was 
sin eD ?t>uck, made sternboard, and came into slight colli- 
.  ?? ®>th the Thames on her starboard side forward. The 
,1™ *  a»d the Volunteer ported their helms instead of 
watooarding them, and though the helm of the Thames 

as thereupon put hard aport to ease the blow, she came 
"to collision, first with the Alfreda and then with the 

, °tiinteer, striking the latter on her port quarter with 
o «tern, and the Volunteer shortly afterwards sank, 

tirf' SaTe -as herei»before appears, the several allega- 
°ns contained in the petition are untrue, 

the' The collision aforesaid, and the damage consequent 
ereon, are primarily attributable to the improper navi

gation of the Two Sisters.
are anc* 80 far as c°lh8ion and damage aforesaid 
Ty ’J?.* attributable to the improper navigation of the 

Sisters, they are attributable to the improper navi- 
y l j o f  the Alfreda or the Volunteer, or both of them. 

af • N<? blame, in respect of the collision and damage 
thci aid, is attributable to the Thames, or to any of 
Sairi6 oa.b?arfl her, who did their utmost to prevent the 

a collision and damage.
0f 'l *-16 plaintiffs replied, traversing the allegations 
j j  the answer, and alleging that “  the alteration, 

'lriy, In the course of the Two Sisters was made in 
bv tn t0 avo*d immediate danger of collision caused 

j i  . negligent navigation of the Thames.”
. '-bence was called on both sides, the effect of 

is sufficiently stated in the judgment, 
the w.a r Q-0. (F. 0. Clarkson with him), for 
did P aintiffs.—Even admitting that the Two Sisters 
rn' Wrong,what justification is that for the Thames 
- ^ j^ n g  into the Volunteer ? [S ir R. P h il l im o r e . 
an 8 l bat the question p Did not the Two Sisters do 
cQuact which forced the Thames to take the 
f°ro 8® she did ? ] Even if the Thames was so 
ihri • woul d afford no justification for the in- 

®s infiicted upon the barge. [S ir R. P h il l im o r e .
' ol, I I . ,  M. s.

[ A d m .

—The Two Sisters would be considered as a wrong
doer, and as having, by her wrongful act, brought 
about the collision. I f  she was to blame, ought 
not the proceedings to have been taken against 
her?] I  submit not, so far as the plaintiff was 
concerned, because they would have no remedy 
against the Two Sisters; her wrong was done to the 
Thames. The plaintiffs are entitled to recover 
against the res doing the injury, leaving the defen
dants to their remedy over against the Two Sisters. 
So far as the plaintiffs are concerned, they are not in 
any way to blame, and they have suffered in jury 
at the hands of the defendants’ ship ; the plaintiffs 
ought not to be forced to inquire into the cause of 
the defendants’ ship going out of her course and 
violating the rules of navigation. But I  further 
submit that the Two Sisters was not to blame, and 
that the Thames was negligent in not straighten
ing down the river after she starboarded for the 
Two Sisters.

The Admiralty Advocate (Dr. Deane, Q.C., W.
G. F. Phillimore with him), for the defendants.— 
The defendants are not bound to justify their act: 
the onus lies upon the plaintiffs to show that the 
defendants are wrong doers. They have only suc
ceeded in establishing that the Two Sisters was a 
wrongdoer. The Thames must have starboarded, 
or have run over the Two Sisters. The Thames was 
bound to avoid collision with the Two Sisters, if pos
sible, and if, in so doing, she unavoidably ran into 
other vessels, she is not responsible. A  vessel 
having got into danger through no fault of her 
own, and endeavouring to extricate herself from it, 
is not to blame i f  she comes into collision with 
another vessel in her endeavours to avoid the 
danger.

The Thorneley, 7 Jur. 659;
The Venus, Pritchard’s Digest, vol. 1, p. 129.

The action ought to have been brought against 
the primary wrongdoer.

Milward, Q.C., in  reply.
Sir R . P h il l im o r e .—This is a case of colli

sion between a sailing barge called the Volunteer 
and a screw steamer called the Thames. I t  hap
pened about noon upon the 15bh Oct. of last year, 
therefore in broad daylight. The place of collision 
appears to be, as far as can be accurately described, 
a little  off what is called the Jenningtree Point, 
Halfway Reach. The direction of the wind was to 
the south. The flood was running about four 
knots, which, with reference to the argument made 
as to the speed of the steamer, is not unimportant. 
The steamer was going down the Thames, the 
Volunteer was going up the river under full sail.

The first question I  have put to the Brethren of 
the T rin ity  House, which appeared to me very 
important to determine in this ease, was, whether 
in their judgment the steamer was to blame for 
the manner in which she was going down the 
Thames, in reference to the distance from the 
shore and the course she was pursuing. They are 
clearly of opinion, and I  agree with them, that she 
was right in coming down the Thames in that way, 
without meaning to go inside the barges that were 
at anchor.

The next point in the case to consider is 
this : She being in her right course which she 
was pursuing, saw before her, soon after rounding 
the point, or about rounding the point, three barges, 
the Two Sisters, the Alfreda, and the Volunteer. 
The Two Sisters was the foremost barge, and the 
Alfreda and Volunteer were, in my judgment

2 D

T h e  T h am es .
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practically to be considered for the purpose of this 
judgment as almost one barge. The distance 
between the two was not above half a cable, though 
i t  is not very accurately stated, and i t  is rather 
difficult to be precise on a question of distance or 
time in a case of this description. Now, the state
ment upon the part of the steamer is, that she was 
steadily pursuing her course when the foremost of 
these barges, namely, the Two Sisters, starboarded 
her helm, crossed her bows, and ran into another 
barge that was at anchor called the Emma ; the 
steamer was therefore, she says, compelled by this 
improper conduct on the part of the Two Sisters 
to starboard, in order to avoid running over her. 
The effect of this was that she strnck her lightly, 
but ran on the nest barge, the Alfreda, and did 
her serious mischief, cutting her stern off, and 
then into the Volunteer, which she sank.

Now the question, in my judgment of the 
gravest importance to a. right decision of this 
case is, whether the Two Sisters was to blame 
for the first collision, or whether the Thames 
was to blame. We have no evidence from the 
Two Sisters at all. We have evidence as to 
what she did from other vessels, but no evi
dence from the barge, the Two Sisters, her
self; and i f  I  had any doubt upon the matter, 
after the evidence proved, I  should consider that 
i t  was my duty, looking to the pleadings in the 
case, and the facts of the case generally, to hold 
that it  was incumbentupon the plaintiffs inthis case 
to have produced evidence from on board the Two 
Sisters i f  they seriously thought they could con
tend with success that the Thames was to blame, 
and Dot the Two Sisters for the first collision. They 
have not done so. But I  am satisfied upon the evi
dence, and so are the Elder Brethren, that the Two 
Sisters was alone to blame for this first colli
sion.

The next question to be considered is what was the 
state and condition in  which the Two Sisters placed 
the steamer by her own improper manœuvre P And 
i t  has been argued, as a very important part of the 
case, that even admitting the Two Sisters to be to 
blame.it was still the duty of the Thames to have 
straightened and gone under her helm, and that 
then the course pursued by the Alfreda and the 
Volunteer of porting their helms would have been 
perfectly right. There is no doubt that the 
Alfreda and the Volunteer, apart from the con
sideration of the previous coliicion with the Two 
Sisters, did right in porting their helms; but 
that is not the question ; it  is whether the Thames 
did wrong, or whether the plaintiffs have made 
out the case that the Thames was the wrongdoer, 
as they are bound to do. This is a matter very 
much for the Elder Brethren of the Trin ity House 
to decide, taking into consideration the short 
distance between the barges, the time and space, 
the state of the tide, that the Volunteer was on the 
starboard bow of the Thames, and the state of the 
wind. They are clearly of opinion that there was 
no possibility for the Thames to have recovered 
herself in the short period of time that intervened 
after the collision with the Two Sisters.

Therefore I  am brought to the conclusion that 
the collision which afterwards happened with the 
Volunteer, namely, by the bow of the Thames going 
into the port quarter of the Volunteer was not a 
consequence of bad navigation on the part of the 
Thanes, or of any misconduct on her part ; i t  was 
the necessary consequence produced by the wrong

manœuvre of the Two Sisters in the manner I  
have described.

I  therefore pronounce that the plaintiffs have not 
made out that the Thames was the wrongdoer in 
this case, and I  dismiss her from all further observ
ance of justice, and condemn the parties pro
ceeding in costs. ,

Solicitors for the plaintiffs, Ingledew, luce, ana 
Greening.

Solicitors for the defendants, Lowless and Go.

Jan. 22,28, and 30, and Feb. 4 and 18, 1875.
T he E m il ie n  M a b ie .

Breach of contract of carriage—Short delivery ̂ of 
cargo—The Mersey Docks Acts Consolidation 
Act 1858, sects. 35 and 36—Master porters— 
Liability. _ .

The Mersey Docks Acts Consolidation Act loot), 
sect. 36, 'making the master porters, appointed 
under that Act to discharge cargoes in the Mersey 
Docks, responsible for any loss, damage, or injury 
sustained by the cargoes discharged by them 
during the receiving, weighing, and loading off 
by the master porters or their servants, does not in 
any way discharge the shipowner from his li® 
bility existing before he delivers to the mas e 
porter, and his responsibility for short delivery 
remains unaffected by the Act.

An assignee of a bill of lading may have a bette 
right against the shipowner to recover for breac 
of the contract of carriage than the assignor.

An assignee of a bill of lading, who has given va u 
able consideration without notice of any arrang 
ment between the shipper and the various co 
signees giving priority to the holders of the ot 
bills of lading in the case of short shipment J 
cargo shipped in bulk, may claim from the sh 
owner full delivery of the cargo specified in n 
bill of lading, even though the arrangement n 
been made without the privity of the «fctpow*® ’ 
and the master has indorsed the bill of In®1 “
with the words “ weight unknown.” .g

A letter written by an assignor of a bill of ladvny 
his assignee, informing the latter that the oa ^  
ruptcy of the shipper, and consignor (who 
indorsed to the assignor) may possibly interej 
with the proceeds of the shipment, so far a* t 
assignor is concerned, and that he thinks i  ^  
to prevent the possibility of a hitch to serf . ag 
bill of lading for the assignee to deal Wltf ’lich 
latter having advanced money thereon, is not 
a notice as will oblige the assignee to ma'ce-01is 
quiries as to the quantity of and the va g 
rights to the cargo so as to bind the assiy 
with constructive notice of any arrangemen. 
tween the shipper and various consignees, 
priority to the holders oj other bills of a 
in the case of short shipment. _ indM

The rights of an innocent holder of a bill of 1 ■ ngi 
are not affected by the fact that the master ŝ j iag 
as agent for the charterers, unless the holde ^  
notice of the charter-party, or that the *** 
signed in that capacity. . ¿̂bt

A bill of lading assigned in part payment of fo 
already due from the assignor to the assign 
assigned for valuable consideration. , ¡Mic

"Semble, the High Court of Admiralty hasj 
tion to proceed in rem against a ship JyT 
of contract, within the meaning of the Ad .
Court Act 1861 (24 Viet. c. 10), sect. 6, a
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that breach is committed by one of the part owners 
of the ship only (the master), and for which the 
other part owners would not be responsible.

Bis was a cause of breach of contract"* for short 
delivery of cargo, instituted under the 6th section 
ot the Adm iralty Court Act 1861, by James Hall, 
Robert Hartley Bower, James Robinson Pease, 
“ nd George Augustus Buncombe, bankers, of 
-Beverley, Yorkshire (Hall, Bower and Co.), 
Against the above-named vessel, and Emilien 
-&ubin and others, her owners intervening.
„ ^ e  plaintiff’s petition, so far as material, was 
ae follows:

1. On or about the 27th Aug, 1874, forty tons of palm 
kernels were shipped on board the Emilien Marie at 

9 °*ri°n the coast of Afriea> ,to b® carried to Liverpool.
I -*-be master of the Emilien Marie signed a bill of 
to o v *or, ,the said Palm kernels, whereby he undertook 
U aeiiver the same at Liverpool totheorder of D. Chinery 

'• i l  plaintiffs, at the time of the short delivery 
hereinafter mentioned, and thenceforward to the com
mencement of this suit, were the owners of the said palm 
lading3’ and the ilolders for value of tke said bill of

nlrfi Emilien Marie having arrived at Liverpool, the 
,, PBffs caused the said bill of lading to be presented to 
tiff maater- bnk ^ke only cargo delivered out to the plain- 
a 5 about three tons of palm kernels and sweepings ;
to J » 1“ ? , as aforesaid, the plaintiffs have been unable 
Bfiiii ,  delivery of the palm kernels to which they are 

S rled un?er the said bill of lading. 
aT11 ,® said deficiency was oaused by the negligence,
^ . misconduct, and breach of contract, and breach of 
Rents'* l'ar  ̂08 bbo owners or of their servants or

,va,l’1®1 ° f  the portion of the said cargo which is 
hcientis 6001., or thereabouts.

cili^ • °T?w?er ,or Part owner of the said vessel is domi- le<l in England or Wales.
■-he defendants’ answer, so far as is material, 

as follows :
PalmXt  01 abo.ut  the month of Aug. 1874, a quantity of 
Bame,q erneX>la bulk, was shipped on board the above- 
Of the 7 f8-Se1’ at Lagos, by or on behalf
ladio„Atn0a?.Bart?r c ° mPany (Limited.) Three bills of 
fcetof? respectively in quadruplicate, copies whereof are 
pfesen+^r® ^’ ma^ed respectively A, B, and C, were 
Vessel • by th? sald shippers to the master of the said 
CoDv f  lnirej ^ 0i  ° i  su°b shipment for his signature, the 
ih th ^ ari r d C' being a copy of the bill of lading mentioned 
°f tho P .*, ,*?• The said master, not knowing the weight 
1« f c „ w B“ lp “ e“ li’ w rot8 on ea°b Of the said bills of 
know ’ *> ° 5e signing the same, the words “ weight un- 
res .,8’. , signed and delivered the same at the dates 
kernel Vely aPPearing thereon. The quantity of palm 

?° B“lPPe<* was much lees than 140 tons, the 
to W  u ^ua,n.tifcy represented by the said bills of lading

2 JJ been shipped on board the said vessel.
of l'adi 0 maeter ° f  th.° said vessels signed the said bill 
any ?g* mentioned in the petition, without there being 
small „ ¿i?8 8 board the said vessel, save a very
8atne ■ namely, about three tons to meet the
0r del;,, 8 8a}d master had not any. authority to sign

3 oVer fbe said bill of lading.
W * ™  as herein appears, the defendants deny the 
8aid 6 allegations contained in artioles 1 and 2 of the

4 Petition.
said nef Siaid v,88sel subsequently left Lagos with the 
s°ods r ,Y \rerD, , s’ and wifb other palm kernels and other 
ahd t "Oard her, and arrived therewith at Liverpool, 
^eorvB’̂ Ti a, ,nsed f° r fbe discharge of her cargo the 

Lock, being a usual and proper place of dis- 
S aOaD-̂ maiUi  bemg a Jock belonging to or under the 
^ke ™8ldL 0X  The Board,” as defined by sect. 3 of 
ah on,,„ iey Locks Acts Consolidation Act 1858, and being

5. Tl docX’ aB defined by the said section. 
i°  Piom iL&ld V8sse* having onboard her goods belonging 
it°ard 1« i  j™ 8 owner or consignee, all the goods on 

6 saifl * i  nnder and by virtue of the provisions of 
p0a*d  A aEd ° f  fbe Mersey Books and Harbour 
bUtchasB? a 1?6<Land ?be Mersey Docks (Corporation 

) Act 18ol, and the bye-laws made under the said

Acts to be received, weighed, and loaded off by one set 
of porters only, in  the employment and nnder the direc
tions and orders of a, duly qualified master porter, ap- 
pointed to tha t office by “  The Board ,>y defined as afore
said ; and a ll the said goods, including a ll the said kernels 
shipped by or on behalf of the African Barter Company, 
were accordingly, under and in  compliance w ith  the pro
visions of the said Acts and bye-laws, discharged and 
delivered from the said vessel by the said master to, and 
received by, a master porter, duly qualified and appointed, 
and entitled to act in  receiving, weighing and loading off 
the said goods, including as aforesaid, and whose duty i t  
was, under and by v irtue  of the said Acts and bye-laws, 
to  receive, discharge, and weigh off the said goods, and 
to deliver the same to the respective consignees and 
owners thereof; and the masters and owners of the said 
vessel duly did a ll things which they were bound to do, 
in order to enable the p la intiffs to have delivered to them’ 
by the said master porter, a ll the palm kernels which they 
were entitled to  receive under and by v irtue  of the said 
b ills  of lading, mentioned in  the said petition, and by 
reason of the premises the defendants are not liable in  
respect of the non-delivery and deficiency complained of 
by the plaintiffs.

6. The defendants admit th a t only about three tons of 
palm kernels were delivered to  the p la intiffs.

7. Save as herein appears, the defendants deny the 
tru th  of articlea 3 and 4 of the said petition.

8. A t  the time of the said shipment by the African 
Barter company, and before the signing of the said b ills  
of lading, i t  was, fo r valuable consideration, agreed by 
and between the said company and Messrs, Charles Leigh 
Clare and Company and Samuel Rigby Stainforthrespect- 
ively, whoare the consignees respectively named in the 
said bills o f lading copies whereof are annexed, marked 
respectively A  and B —th a t the said Messrs. Charles 
Leigh Clare and Company and Samuel Rigby Stainforth 
were respectively to  have delivered to them, out of the 
said shipment, made by or on behalf o f the said company 
the fu ll quantity  of kernels, mentioned in  the ir said b ills  
ot lading, before any portion of the said kernels should be 
delivered to  the said D. Chinery, managing director of 
the said company, or to  his assigns, on the said b ills  of 
lading mentioned in  the petition.
v /fk®  quantity of palm kernels shipped by or on 
behalf of the said company as aforesaid, was sufficient 
only to  meet the quantities respectively mentioned in 
the said b ills  o f lading, o f which the copies are annexed, 
marked A  and B respectively, and to leave about three 
tons of kernels and sweepings. The said master porter 
accordingly delivered, to the holders of the lastly-men
tioned b ills  of lading, the fu l l  quantities of kernels therein 
respectively mentioned, and the said three tons of kernels 
and sweepings, being those mentioned in  article 4 of tha 
said petition, were by the said master porter, delivered 
to the plaintiffs.

10. The p laintiffs had notice of the agreement, men
tioned in  article 8 of th is  answer, before any assignment 
was made to  them of the said b ill of lading referred to 
in  the said petition. Ho consideration was paid by the 
pla intiffs fo r the assignment of the said b i l l  of lading.

11. The defendants fu rthe r say tha t at the time of the 
shipment of the said palm kernels, comprised in  the said 
b ills  of lading the said vessel had been chartered by her 
master to  Messrs. John Longton and Company by a 
charter-party, bearing date the 10th Oct. 1873, and had, 
by the said John Longton and Company, been sub
chartered to Samuel R igby Stainforth, o f Lagos, mer
chant. The shippers of the said palm kernels, comprised 
m the said b ills  of lading, had, before and a t the time of 
the said shipment, notice of the said charter-party and 
sub-charter-party. The master of the said vessel, on 
signing the said b ills  of lading, was acting as agent fo r 
the said charterers or sub-charterer, and not as agentfor 
the owners of the said vessel. The defendants crave 
leave to refer to  the said charter-party and Bub-eharter- 
party.

12. The defendants deny the tru th  of the allegations 
contained in  the f if th  and s ix th  articles of the said pe
tition .

(A).
Shipped, in  good order and well conditioned, by African 

Barter Company, L td ., in  and upon the good ship called 
the E m ilie n  M a r ia ,  whereof E. Aubin is master fo r th is 
present voyage, and now rid ing at anohor off the port of
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Lagos, and bound for Liverpool, sixty tons palm kernels, 
in b n lk , being marked and numbered as in  the margin, 

60tonB "land are to  be delivered in  the like 
Palm kernels [  good order and well-conditioned, at 

Weight unknown. ) the aforesaid port of Liverpool (the 
act of God, the Queen’s enemies, fire, and a ll and every 
other dangers and accidents of the seas, rivers, and navi
gation of whatever nature and kind soever excepted), unto 
Messrs. Charles Leigh Clare and Co., or to  the ir assigns. 
Fre ight fo r the said goods to  be paid in  Liverpool, 40s. 
per ton net weight, primage, and average accustomed.

In  witness whereof, the master or purser of the said 
ship hath affirmed to four b ills  of lading, a ll of this tenor 
and date, the one of which b ills  being accomplished, the 
others to  stand void.

Dated in  Lagos, 19th Aug. 1874. E. A tjbin .
(B) .

Shipped, in  good order and well conditioned, by African 
Barter Company, L td ., in  and upon the good ship called 
the E m il  ten M a r ie , whereof E. Aubin is master tor this 
present 'voyage, and now rid ing at anchor in  the port ot 
Lagos, and bound fo r Liverpool, fo rty  tons palm kernels, 
in  bulk, being marked and numbered as in  the margin,

40 tons ]  and are to be delivered in  the like 
Palm kernels. [good order and well-conditioned, at 

Weight unknown J the aforesaid port of Liverpool (the 
act of God, the Queen’s enemies, fire, and a ll and every 
dangers and accidents of the seas( rivers, and navigation 
of whatever nature and kind soever excepted), unto Sam
R. Stainforth, or order. Fre ight fo r the said goods to be 
paid in  L ’pool, a t 40s per ton net weight, primage, and 
average accustomed.

In  witness whereof the master or purser of the said 
ship hath affirmed to four b ills of lading, a ll of th is  tenor 
and date, the one of which b ills  being accomplished the 
others to  stand void.

Dated in  Lagos, 19th Aug. 1874.
E m il ie n  A t jb in .

(C ) .
Shipped, in  good order and well conditioned, by John 

F inlay, in  and upon the good ship or vessel called the 
E m ilie n  M a r ie ,  whereof E. Aubin is master fo r th is  pre
sent voyage, and now ly ing  in  the port of Lagos, and 
bound fo r Liverpool, fo rty  tons palm kernels, in  bulk, 
being marked and numbered as per margin, and are to be 

40 tons h delivered in  the like  good order and 
Palm kernels, (condition, at the aforesaid port, of

in bulk. r  Liverpool (all and every the dangers
Weight unknown. J  an<j  accidents of the seas, and naviga
tion  of whatever nature and kind excepted), unto D. 
Chinery, managing director A frican Barter Company 
(Limited), or to  his assigns, he or they paying frieght 
fo r the said goods, at the rate of 40s. per ton net weight, 
w ith  per oent. primage and average accustomed.

In  witness whereof, the master of the said ship or 
vessel hath affirmed to four b ills  of lading, all of this 
tenor and date, one of which being accomplished, the 
rest to  stand void.

Dated in Lagos, th is  27th Aug. 1874.
E m il ie n  A u b in .

The plaintiffs replied, denying the allegations of 
the answer, and concluded.

Jan. 22, 28, 30, and Feb. 4--The cause came on 
for hearing before the judge.

On behalf of the plaintiffs, the orignal bills of 
lading were put in ; the bills of lading set out 
in the pleadings were exact copies of the original 
bills, except that there were indorsed upon the 
b ill of lading 0 the words, “  Deliver the w ithin to 
Parry, Lovell, and Co., or order, D. Chinery,” and 
also an indorsement by Parry, Lovell, and Co. to 
the plaintiffs. These bills of lading, with the 
admissions in the defendants’ answer formed the 
plaintiff’s case.

Butt, Q.C., on the part of the defendants, sub
mitted that as the bill of lading contained the 
words, “  weight unknown,”  the plaintiffs made 
out no case without proof of the actual amount 
shipped. There was nothing to show that forty 
tons were shipped at Lagos to the consignee 
named in b ill of lading C, without positive proof

that that amount was put on board. The b ill of 
lading in  itself is not sufficient evidence ot the 
quantity shipped, where i t  contains a qualification» 
as in the present case: (Jessel v. Bath, L. Bep. 
Ex 275 )

Milward, Q.C., for the plaintiffs. The b ill of 
lading is primafacie proof of the quantity shippe 
as against the shipowners. T o«

McLean v. Fleming, 25L.T. Rep. N. S. 317 ; L. Rep*
2 Sc. App. 128; 1 Asp. Mar. Law Cas. 160.

Sir R. Phillimoke.—I  cannot stop the case at 
the present stage. There is evidence to show t a 
the master accepted what purported to be forty 
tons, and it lies upon the defendants to show than 
such an amount was not received by the master- 
I f  any question arises upon this point, I  w ill re 
serve i t  t i l l  after the defen dants case has bee 
heard.

Witnesses were thereupon called for the de
fendants; who established the following facts: I  
master of the Emilien Marie, whose name wa 
Emilien Aubin, was also a part owner. The maste 
had at Liverpool, on the 10th Oct. 1873, enters 
into a charter-party with Messrs. J. Longton an 
Co,, merchants, by which the ship was to take 
cargo on board at Liverpool, then proceed to a p?‘ _ 
between Cameroon and Lagos, both places 1 
eluded, and there take on board from the eba 
terers’ agents a fu ll and complete cargo of pa‘ 
kernels or other produce of the country, and bei e 
so loaded, to proceed therewith to a port in t 
United Kingdom, and there deliver the .caT& 
agreeably to bills of lading (the usual perils c 
cepted), on being paid freight at the lump sum
34,000 francs ; the master to be at liberty to sig 
bills of lading as tendered, without preju * 
to the charter-party, and having a lien on 
cargo for all freight, dead weight, and demurrag 
due under the charter-party. . r.

The ship duly took on board a cargo at L i  ̂
pool, and carried the same to Brais River, a ^  
there delivered it, and then proceeded to Lag09 . 
obtain cargo. Previous to the arrival of the s 
at Lagos, one John Finlay had been agent for 
African Barter Company, named in b ill of ladm 
but when the ship got out there Finlay had 
for England, and one Lewis was then agent g 
the company. The African Barter Company w 0 
at this time indebted to a Mr. Stainforth an qS 
Messrs. Leigh Clare and Co., merchants at L 
in separate sums of money, and these croCr
held bills of the company, and were pressing L ^  
for payment, and in fact had obtained judgm ^j, 
in the court at Lagos against the African b» ef 
Company for the amounts of the bills. 1° „¡¡i.
to satisfy these judgments i t  was arrays 
between Lewis and Stainforth and the ag® |,e 
Leigh Clare and Co., that produce shorn o, 
shipped to England by Lewis, and that Stain £,¡11 
and Leigh Clare and Co. should each receive^ 
of lading representing a sufficient quantity, ¡^s, 
produce shipped to satisfy their respective c ¡,j- 
by sale thereof in England. Thereupon ¡J 
forth obtained from the charterers’
Lagos a sub-charter of the Emilien Marie, wh1 ¡̂ch
madeat Lagos attheendof J u ly  1874,andby
John Longton and Co., as chartered ownpr s fl0ld 
ship, agreed with Stainforth that the ship iefce 
load from Stainforth’s factors a fu ll and co ^¡„g  
cargo of palm oil or other produce, and
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loaded should proceed to Liverpool and deliver the 
same, on being paid freight at the rate of 30s. per 
ton of 20 cwt. delivered for palm kernels, and 35s. 
for like quantity of palm oil (the usual perils ex
cepted), the freight to be paid on the correct 
delivery of the cargo in cash, on unloading, and 
true delivery of the cargo at Liverpool; the captain 
to sign bills of lading at any rate of freight, w ith
out prejudice to this charter. The master was no 
party to this sub-charter, and, although he had. 
heard of its existence, had never seen it. The 
master had no experience of palm kernels as 
cargo.

In  pursuance of this agreement, Lewis began to 
load the after hold of the ship with palm kernels, 
m bulk, about the beginning of August.

On the 19th Aug. 1874, Lewis presented to the 
master for signature the two bills of lading, A  and 
H, for sixty tons and forty tons respectively. The 
master objected, that he did not know the quantity 
that had been shipped, and the words “  weight 
Unknown.”  were thereupon written across the 
bills of lading by Lewis, and the bills of lading 
''vere then signed by the master. Lewis at the 
®ame time, in the presence of Stainforth and Leigh 
Hare and Co.’s agent, informed the master that 
the sixty and forty tons would have to be delivered 
hrst, free from depreciation, before the rest of the 
cargo to be put in the after hold, and that, only if any 

left, was deli very to be made to other consignees. 
A t this time there was only about sixty or seventy 
tons of palm kernels in the after hold, but Lewis 
continued to load palm kernels until the after hold 
¡¡as full. As i t  had been estimated that the after 
hold would contain about 140 tons, Lewis, on the 
“ 'th  Aug., when the hold was full, presented (in 
addition to the bills of lading already signed) a bill 
°t lading (C) for forty tons more, to the master for 
¡'gnature, By this b ill of lading J. Finlay was 
‘ he consignor, and “  D. Chinery, Managing D i
rector African Barter Company (Limited),”  was 
¡■he consignee, and there was also an indorsement, 

Weight unknown.”  The ship sailed from Lagos, 
anly arrived in Liverpool, and discharged her 
cargo; the quantity discharged from the after hold 
Was 103 tons and no more, and of this sixty tons 
Was delivered to Messrs. Leigh Clare and Co., 
hnder b ill of lading A, and forty tons to Stainforth, 
hnder bill of lading B. The remaining three tons 
consisted of sweepings, and these were delivered 
0 fhe plaintiffs. I t  was distinctly shown that the 

master delivered at Liverpool all that he had 
shipped at Lagos in the after hold.

~ ’ ' ’ ’ ' rpool, Mr. Maddril,
under the Mersey

___ ______________ received the cargo
cn the quay, and his servants weighed it and 
,°aded it  off, and delivered it  to the consignees or 
'¡dorsees named in the bills of ladine. I t  was 

s?at,cd that Mr. Maddril was instructed by the 
mp’s brokers to deliver the sixty and forty tons, 

r . cn bills of lading A  and B, to Stainforth and 
,e|gh Clare and Co , in priority to other persons 
aiming cargo out of the afterhold under other 

of lading. No such order was given to the 
A H 01'1 nor was there any notice of any right to 
bin°r ‘ ty. on any fche ship’s papers, but these two 
j. ‘8 being presented first the master porter de- 
_ vered accordingly. The afterhold was fu ll on 

rrval at Liverpool, and no more could have been 
PuTfc >nto it.

u nder the Mersey Docks Acts Consolidation Act

ine snip s arrival in mve 
^master porter duly appointed 

ĉk Apia CJnnsnlirta.f-.inn Ar».t_

1848, the Mersey Docks and Harbour Board have 
power (sect. 32) to appoint masters, porters, and 

Sect. 35 :
The cargo of every vessel from any foreign or colonial 

port, entering and using any open dock, shall be received, 
weighed, and loaded off by one set of porters only who 
shall be in the employ and under the directions and 
orders of one of the master porters appointed by the 
board.

Sect. 36 :
Every master porter, immediately after his appointment 

and. before he shall be capable of acting as such, shall 
execute to the board a bond, with two sufficient sureties, 
to be approved of by the board, in the penal sum of 200J., 
to be conditioned for paying or satisfying the owners of 
goods received, weighed, or loaded off by such master 
porter, or by the porters in his employ or under his direc
tion, the amount of any loss, damage, or injury which 
such goods may sustain during such receiving, weighing, 
or loading off; and the owner of any goods sustaining 
any such loss, damage, or injury as aforesaid, may sue in 
his own name such master porter and his sureties, or any 
or either of them, upon such bond, and shall recover in 
such action damages in the same manner as he might 
have done in case the said bond had been executed to him 
and not to the board.

By the bye-laws made under the above Act 
(Bye-laws 120,121), further provision is made as 
to the responsibility of the master porters in re
ceiving, weighing, and loading off the discharged 
cargoes.

Parry, Lovell, and Co. had for some time before 
this transaction been connected with the African 
Barter Company in business. About the time of 
the arrival of the Emilien Marie at Liverpool, the 
African Barter Company went into liquidation. 
Parry, Lovell, and Co. were then indebted to the 
plaintiffs in a sum of money considerably exceeding 
the value of the goods purporting to be covered by 
the b ill of lading. The plaintiffs’ bank was in 
the habit of making advances to Parry, Lovell, and 
Co., upon security, and it  was in respect of these 
advances that Parry, Lovell, and Co. were indebted 
to the plaintiffs. No specific advances had been 
made against the cargo of the Emilien Marie. 
Parry, Lovell, and Co. wrote to the plaintiffs as 
follows :

122, Cannon-street, London, E.C., 
31st Oct. 1874.

Messrs. Bower, Hall and Company,
East Biding Bank, Beverley.

Re African Barter Company.
Having in view the appointment of a liquidator next 

week, which might possibly interfere with the proceeds 
of the shipment by the Emilien Marie as far as we are 
concerned, we thought best, to prevent the possibility of 
a hitch, to send you the inclosed bills of lading for you 
to deal with, you having advanced us money on account 
thereof. There can be no possibility of a question being 
raised as to your right to receive proceeds ; please, there
fore, send the inclosed bills of lading to the brokers in 
Liverpool by Monday’s post, and we send you herewith a 
copy of our usual note of instruction for your guidance in 
writing them. The value of this parcel will be about 
500£., after paying freight and charges.

The bills of lading of the other portion of the cargo are 
in the hands of the brokers who are discharging the 
vessel, there having been some advances made thereon, 
and we are now negotiating, with a view of paying off 
these advances, in order to secure the balance of pro
ceeds.

We saw Mr. Silvester yesterday, to whom wo gave 
some telegrams which will explain the delay in our 
promised remittance.

We are, dear sirs, yours faithfully,
Pa r r y , L o v e l l , a n d  Co.

Milward, Q.C. (W. C. Gully with him), for the 
plaintiffs.—The plaintiffs derive their title  as in 
dorsees from Parry, Lovell, and Co., who are in-
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dorseesof Chinery, described in the bill of lading 
as “  Managing Director of the African Barter 
Company Limited).”  The plaintiffs are indorsees 
for value, without notice of any special arrange
ment which could defeat their claim, and are prima 
facie entitled to recover, i f  the defendants show no 
good defence. One defence iB, that the plaintiffs 
had notice of the arrangement, that they gave no 
consideration for the bill of lading. This lies 
upon the defendants to show, and they have not 
shown i t ; moreover, they are bound to show that 
Parry, Lovell, and Co. had notice of the arrange
ment, and gave no consideration, otherwise the 
plaintiffs take from innocent holders and have a 
good title. A  second defence is, that the plaintiffs 
must look to the master porter, and that he is 
liable for any deficiency under the Mersey Docks 
Acts Consolidation Act. A  third defence is, that 
the shippers from whom the plaintiffs derive their 
title  had notice of the charter-party and sub- 
cbarter-party, and that as the sub-charter was not 
entered into by the shipowners or the master, but 
by the charterers by the shipowners’ backs, any 
liability arising under the sub-charter-party falls 
upon the charterers andnot upon the shipowners,and 
that the master signed the bills of lading as agent 
of the charterers, and not of the shipowners. But 
by both charter-parties the master is to sign bills 
of lading without prejudice to the charter-party, 
and therefore as agent for the shipowner.

First, as to the notice of any arrangement for 
p rio rity : There is nothing on the face of any of 
the documents to show that any such arrangement 
had been made, and there is no proof that know
ledge of i t  had come either to the plaintiffs or Parry, 
Lovell, and Co. The b ill of lading is in the ordi
nary form, and even if any ordinary words, such as 
“  or to his assigns,”  had been omitted, there would 
have been not even constructive notice: (Henderson 
and another v. The Comptoir d'Escompte de Paris, 
ante, p. 98; 29 L. T. Bep. N. S. 192); and I  
submit that nothing short of actual notice of 
such an arrangement could affect the plaintiffs 
in such a case as the present. There was 
ample consideration for this bill of lading in the 
fact that Purry, Lovell, and Co. were indebted to 
the plaintiffs and gave them the b ill of lading as 
security for their overdrawn account. Such a 
deposit gives the plaintiffs a lien upon the bill of 
lading: (Brandrao v. Barnett, 1 M. & G. 908; 
12 Cl. & Fin. 787) and, consequently, a right 
to sue.

Secondly, as to the master’s power to bind the 
owners by signing bills of lading. The master was 
part owner, and, consequently, so far as his own 
share in the ship is concerned, he bound the ship, 
and the plaintiffs are entitled to recover to that 
extent; butP submit that they are entitled against 
all the owners. TJnder the charter-party of the 10th 
Oct. 1873, the master was to sign bills of lading as 
tendered, without prejudice to the charter-party. 
Hence the master had not only the general autho
r ity  of a master to sign bills of lading, but also a 
special authority under the charter-party. He was 
empowered to sign and to bind the ship. Even i f  
the master was made acquainted with the fact 
that Lewis had promised that bills of lading A  and 
B should have priority, he was no party to the 
bargain, and he cannot set up that bargain in 
derogation of his own contract in w riting in bill 
of lading C, by which he undertakes to deliver 
forty tons of palm kernels to the plaintiffs. Much

less can he set up the bargain against the plain
tiffs, who had no knowledge of i t  and cannot 
therefore be effected by it.

Then as to the defence set up in paragraph 5 of 
the answer. The plaintiffs seek to throw off their 
obligation by recourse to the Act, although they 
never delivered more than 103 tons out of the 
after hold to the master porter. There was no 
notice upon the ship’s manifest that there was to 
be priority of delivery. [S ir It. P h il l im o r e .—If  
goods are to be delivered to several consignees, 
they are delivered under the provisions of the 
Mersey Docks A c t; but I  do not see how that 
makes any difference in the obligation upon the 
shipowner to perform his contract. The master 
porter is only part of the machinery for delivery. 
This part of the question had better be argued by 
the defendants, as I  do not at present see how it 
affects the plaintiffs.]

Butt, Q.C. and E. 0. Clarkson, for the defendants. 
—The African Barter Company were the actual 
shippers of the whole 103 tons. In  bills of lading 
A  and B they are named as the shippers; in bill 
of lading C, John Finlay is named, but i t  has been 
shown that Finlay was agent of the African Barter 
Company, and was succeeded by Lewis. Finlay 
had gone to England before the shipment, and 
Lewis made the arrangement with the creditors ot 
the African Barter Company. In  effect the African 
Barter Company, Lewis, Finlay, and Chinery, are 
all one for the purpose of this case, and th® 
consignment by Finlay to Chinery in bn 
of lading C was a consignment from the African 
Barter Company to the African Barter Com
pany. The plaintiffs derive their title  through 
Chinery,who indorses the b ill of lading as managing 
director of the African Barter Company, to Parry > 
Lovell, and Co. The African Barter Company 
could not set up anything against the arrangernen 
with Stainforth and Leigh Clare and Co. The 
plaintiffs can only sue as assignees, and therefore 
the question arises whether they are bona w* 
assignees for value. There is no evidence tba 
Parry, Lovell, and Co. gave anything for the bill o 
lading, and the onus of proof is on this point up0 
the plaintiffs. Parry, Lovell, and Co., having bee 
connected in business w ith the African Barte 
Company, the presumption is that they were fu* J 
acquainted with the whole transaction, and i f  8 J 
all parties concerned were affected with knowledg ̂  
of the arrangement up to the time th3 bill 
lading C got into the hands of the plaintiffs. The 
as showing whether the plaintiffs are bona J f  
holders for value, it  becomes important to irirfu’o  ̂
whether they had notice, actual or constructive,^ 
the agreement between the shippers and S t a in f o r  
and Leigh Clare and Co. As to actual n0Va,j 
there is no evidence; but we submit that they 
constructive notice, that is to say, such facts ca ^  
to their knowledge as ought to have put them 
inquiry. The letter of the 31st Oct. 1874, n j 
Parry, Lovell, and Co. to the plaintiffs, shows * r 
the b ill of lading was sent to the plaintiffs in ° rnld 
to get it  into the hands of persons who u 
appear bona fide holders; because Parry, L °‘ gD. 
and Co. feared that they themselves could n® .gf 
force the b ill of lading against the African 
Company or the shipowners. Parry, Loveh- ^  
Co. were rather interested in the African ^^ey 
Company themselves, or they were afraid j f  
could not get the goods from the liquidators- ^  
Parry, Lovell, and Co. were indorsees for v
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and without notice of the arrangement, why should 
they not have claimed ? The word “  hitch ”  in  the 
letter Bhows something wrong, so far as Parry, 
Lovell, and Co. are concerned. Moreover, although 
it  has been proved that nothing was advanced 
against the Emilien Marie consignment, the letter 
expressly says that the b ill of lading is sent to cover 
such an advance already made. That letter ought to 
have shown to the plaintiffs that Parry, Lovell, 
and Co., were not Iona fide holders, and that it  
was desired to make the plaintiffs appear so; such 
conduct should have put the plaintiffs upon in
quiry. A  bona fide holder must come into court 
with his hands clean. He must not only have no 
actual notice, but no constructive notice, that is to 
say, nothing which puts him on inquiry. The duty 
as to inquiry is clearly laid down in the equity 
pases relating to the purchase of real property, but 
>t is equally applicable here. In  White and Tudor’s 
Leading Cases in Equity, 2nd edit., vol. 2, p. 38, i t  
!S said, “  No equitable doctrine is better established 
than that so clearly and forcibly laid down by Lord 
Hard wicke in the principal case (Le Neve v.Le Neve), 
viz., that the person who purchases an estate 
(although for valuable consideration) after notice of 
a prior equitable right, makes himself a maid fide 
purchaser, and w ill not be enabled, by getting in 
the legal estate, to defeat such prior equitable in 
terest, but w ill be held a trustee for the benefit of 
the person whose right he sought to defeat: ”  
Again, at p. 38, “  Constructive notice is defined to 
be in its nature no more than evidence of notice, 
the presumption of which is so violent that the 
court w ill notallow of its beiDgcontroverted.”  The 
authors proceed to quote a passage from a judg
ment of Wigram, V.C., in Jones v. Smith (1 Hare, 
•j u), in which it  is said that there are two classes of 
constructive notice—the one where the party has 
bad actual notice that the property he purchases is 
ln some way incumbered or affected, the other 
oases in which the court has been satisfied that the 
Party charged had designedly abstained from in
quiry for the purpose of avoiding notice. Here the 
Plaintiffs both had actual notice that the property 
maa affected, and they abstained from in ju iry  after 
■heir suspicions were, or ought to have been, 
aroused. When bankers have the offer of a secu- 
Ijty  such as this, they ought to make some inquiry.
I  he defendants had no means of knowing of this 
[etter, and could not, therefore, set up fraud speci- 
hcally in their answer; but still, if  the plaintiffs 
bad notice of the real state of things, their acts 
amount to legal fraud, and this is sufficiently raised 
by Paragraph 10 or the answer.

Even if the plaintiffs hold this b ill of lading as 
security for advances, they have only alien upon 
b and that does not give them a right of action 

^gainst the shipowners. They derive their right,
J, any, from the indorsement of the b ill of lading by 
• arry, Lovell, and Co. The consideration for this 
bdorsement is alleged to be the lien upon the bill 
* lading for advances made; but at the time the 
uvances were made the bill of lading was not in 
beir possession, or indorsed to them, and conse- 

qpently the consideration was a thing they had no 
mat to and did not possess, and was valueless, 

p lh is  action is brought under the Admiralty 
„ ?Urt Act 1861, s. 6, by which this court has 
^Jurisdiction over any claim by the owner or con- 

Snee, or assignee, of any b ill of lading of any 
gr °ds, &Ci> or Lis right to sue at all in  any 

each of duty or breach of contract,”  &c. An

assignee of a b ill of lading has no right to sue for 
breach of contract, except such right as he derives 
from the Bills of Lading Act (18 & 19 Yist. c. 111). 
Such right as he acquires by that Act is a bare 
right to sue, and he can acquire no greater rights 
than those possessed by the original shipper or 
owner of the goods. This is clearly shown by the 
preamble of the Act, which sajs : “  Whereas, by 
the custom of merchants, a bill of lading of goods, 
being transferable by indorsement, the property in 
the goods may thereby pass to the indorsee; but 
nevertheless all rights in respect of the contract 
contained in the bill of lading continue in the 
original shippevor owner, and it  is expedient that 
such rights should pass with the property : And 
whereas i t  frequently happens that the goods in 
respect of which bills of lading purport to be signed 
have not been laden on board, and it is proper that 
such bills of lading in the hands of a bond fide 
holder for value should not be questioned by the 
master or other person signing the same, on the 
ground of the goods not having been laden as 
aforesaid: Be it  therefore enacted,”  &c. The 
wording of that preamble shows that it  was not 
intended to pass to an indorsee any greater right 
than those possessed by the original shipper or 
owner. In  Smith’s Leading cases, 4th edit., vol. 1, 
p. 651 (Notes to Lickbarrow v. Mason), it  is said, 
speaking of the bills of Lading A c t: “  That 
statute, however, has altered the law in this 
respect (the right to sue). By the first section, 
rights of action and liabilities upon the bill of 
lading are to vest in and bind the consignee or in 
dorse to whom the property in the goods shall 
pass. By the second section i t  is provided that 
the Act is not. to affect the right of stoppage in 
transitu or claims for freight against the shipper 
or owner of the goods, or theconsignee or indorsee 
as owner, or by reason of his receipt of the goods. 
I t  should seem that the statute has not altered the 
rule that the indorsement of a bill of lading gives 
no better right to the indorsee than the indorsor 
himself had, and that in this respect a b ill of lading 
still differs from a b ill of exchange in the same 
way as it  did before the statute: (see Ourney v. 
Behrend, 3 E. & B. 622.)”  Independently of the 
statute, the plaintiff, even if  owner of the goods, 
could only have brought trover, and could then 
only have recovered what the shippers transferred 
to them, viz., three tons. The statute gives no 
greater righ t than that of the shipper, who was 
himself a party to the arrangement which gave 
priority to the other consignees.

Henderson v. The Comptoir d’Escompte da Paris 
(ubi sup.) does not affect this case, as it  only de
cided that the omission of the words “  order or 
assigns ”  from a b ill of lading was not enough to 
put the transferee upon inquiry. In  Bodger v. 
The Comjptoir d’Escompte de Paris (L. Rep. 2 P.C. 
393,405), a bona, fide holder is described as a person 
who can show that he got the bill of lading w ith
out notice of anything unfair or dishonest in the 
transaction.

Then, as to the master being part owner. Even 
if  he is personally liable, the other owners are not 
liable. This is a proceeding in rem. The plaintiffs 
have no right to arrest the property of a number 
of owners for the breach of contract on the part of 
one of them. There is no maritime lien, and, con
sequently, no right to detain the ship. The only 
case in which the ship ought to be detained is 
where all its owners are liable.
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Again, the owners are not liable because the 
master signed the b ill of lading as agent of the 
charterers. By the original charter-party the ship 
is chartered at a lump freight. Stainforth sub
chartered the ship to carry out the proposed ar
rangement, and Lewis had notice of the sub
charter-party which was entered into between the 
charterers and sub-charterers. The rule of law is, 
that if the charterer of a ship put her up for cargo, 
and persons ship goods on board without notice 
that the charterer is not owner, then the shipowner 
is hound to the shipper; but i f  the shipper has 
notice, the master signs as agent for the charterer, 
and does not bind the owners of the ship :

Marquand v. Banner, 25, L. J. 313, Q. B . ;
Schuster v. McKellar, 26 L. J. 281, 288, Q. B. ;
The St. Cloud, 18 L. T . Rep. N. S. 54; Bro. & Lush.

4 ; 1 Mar. Law Oas. O. S. 309;
Sandemann v. Scurr, L. Rep. 2 Q. B. 86 ; 2 Mar. Law

Cas. 0 . S. 446.
I f  the master had not happened to be owner, no 
action could lie. The master himself may be 
estopped from denying that the quantity stated in 
the bill of lading 0 was shipped; but that does not 
prevent his owners from denying it  and saying 
that he improperly signed bills of lading for more 
than was shipped. A  master signing for more 
than is actually shipped does not bind his ship
owners : (Grant v. Norway, 10 G. B. 665.) I t  must 
be admitted that the Bills of Lading Act, sect. 3, 
renders the master personally liable for goods not 
laden, i f  he signs bills of lading for them. He is 
estopped from denying the shipment, but can the 
plaintiffs in this action, which is a proceeding 
against the ship, recover against one defendant 
when the others are not liable, more especially 
when no distinction is shown as to the defendants 
in the petition P There has been a delivery of 
something under the bill of lading, and, therefore, 
i t  is an important question whether the master is 
or is not liable under the Bills of Lading Act, 
sect. 3. His liability does not make the liability 
of his co-owners, and this is not a proceeding in 
personam against the master. The third section of 
the Act only applies to the person actually signing 
the bill of lading :

Meyer v. Dresser, 10 L. T. Rep. -V. S. 612; 16 C. B., 
N. S„ 646 ; 2 Mar. Law Cas. O. S. 27;

Jessel v. Bath, L. Rep. 2 Ex. 267.
On the question of whether a shipowner’s lia

b ility  is discharged by delivery to a master porter 
at Liverpool—the shipowner has admittedly deli
vered all the cargo he had on board into the hands 
of the master porter, and this constitutes, under 
the Mersey Docks Acts Consolidation Act, a com
plete delivery in law. Once in the hands of the 
master porter, any duty to deliver a particular 
quantity, or to decide the quantity discharged, 
rateably falls upon the master porter by that Act, 
and under sect. 26, the master porter is responsible 
for “  the amount of any loss, damage, or in jury 
which such goods may sustain at the hands of the 
master porter. The shipowner has nothing to do 
with the delivery in open dock, and i f  he is to be 
made responsible after his cargo have passed into 
the hands of the master porter and delivery on 
his part is complete, the Act would be meaning
less.

Milward, Q.C. in reply. — The Mersey Docks 
Acts Consolidation Act, sect. 35, only applies to 
cases where the consignees suffer loss in the “  re
ceiving, weighing, and loading off ”  of the cargo. 
The master porter is only responsible for damage

done by himself or his servants, not for loss of or 
in jury to goods which he never recoived. He has 
nothing to do with the delivery, only with distri
bution. [S ir R. P h il l im o r e . — The defendants’ 
argument would imply that a master porter would 
be responsible for all damage, whether caused 
before or after the ship came into port. You need 
not trouble yourself upon that point.]

I f  the private arrangement was to be binding 
against all consignees or assignees, i t  ought to have 
appeared on the face of the bills of lading. The 
defendants state that Parry, Lovell, and Co. gave 
no consideration for the bill of lading, but this 
point is not raised upon the pleadings, and, conse
quently, the plaintiffs were not challenged to show 
this consideration, and the point cannot be raised, 
and it  must be assumed that Parry, Lovell, and 
Co. were innocent holders for good consideration. 
I f  that be so, the bill of lading, in whosesoever 
hands it  afterwards gets, is binding upon the ship
owner. This will be seen by analogy drawn from 
cases decided on bills of exchange :

Byles on Bills, 11thedit., p. 1X7.
In  Iiodger v. The Comptoir d'Escompte de Paris («&* 
sup.), Sir Joseph Napier, in giving judgment, 
says: “  In  order to decide between the rival 
claimants, two questions have to be answered. . • • 
Secondly, was the transfer of the bills of lading 
made to the respondents for valuable considera
tion, and without notice of such circnmstances as 
rendered them not fairly and honestly assignable, 
and so as to transfer to the respondents a property 
in the goods freed and discharged from the pro' 
prietary lien of the unpaid vendors. . . . The 
second is the real question in the case. The re
spondents contend that they gave value for the 
bills of lading; that they had no notice of any 
special terms of agreement between the vendors 
and vendees, of which they say they were no 
informed, and as to which they say they were no 
bound to make inquiry. . . . The general rule, s° 
clearly stated and explained by Lord St, Leonards 
in the case of Mangles v. Dixon (3 H. of L. C®®* 
702), is, that the assignee of any security stands 1 
the same position as the assignor as to the equit'6' 
arising upon it. This, as a general rule, was nô  
disputed, but it  was contended that the case or 
bill of lading is exceptional, and must be dealt wi 
on special grounds. Doubtless, the holder of
indorsed b ill of lading may in the course of

the
------  — c > „ Uq
mercial dealing transfer a greater righ t than
himself has; the exception is founded upon - . 
negotiable quality of the document, I t  is con“ °ue 
to the case where the person who transfers 
right is himself in actual and authorised possess^ 
of the document, and the transferee gives vain® ¡r. 
the faith of it, without having notice of any f 
cumstance wbich would render the tranBSC  ̂
neither fair nor honest. In  such a case, n 
vendor is unpaid, one of two innocent parties ni 
suffer by the act of a third ; and i t  is reasona  ̂
that he who, by misplaced confidence has ei*,aDoS- 
such th ird person to occasion the loss should „ 
tain i t :  (Lickbarroio v. Mason, 2 T. R-S.̂  L 0 
Then the letter from Parry, Lovell, and Co- toBoeg 
plaintiffs shows that they wero under adra 
from the plaintiffs at the time, and that there 
valuable consideration for the bill, but it is no n ^
of any private arrangement; it  simply shows t 
Parry, Lovell, and Co. are afraid that there tâ 0g 
be a difficulty in their enforcing the b ill of J*oljld 
on their own behalf, but that the plaintiffs w
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have no such difficulty. There is nothing to show 
that the “  hitch ”  mentioned was anything more 
than a dispute and was of such a nature as to 
render defective Parry, Lovell, and Co.’s title  to 
the goods represented by the bill of lading.

The default in delivery was the default of the 
shipowner, who was bound to have so loaded his 
goods that he could deliver to each consignee the 
amount shipped, under each b ill of lading; if ship
ping in bulk prevented the different portions 
from being duly allotted, that was the negligence 
of the shipowner. A t the worst, the plaintiffs were 
entitled, the quantity shipped in the afterhold 
should be apportioned among the three holders of 
the bills of lading A, B, and C. Nothing appeared 
on the ship’s papers to show priority, and all were 
equally entitled to delivery. B ill of lading C 
transferred forty tons to the plaintiffs as much as 
A  and B transferred sixty and forty respectively 
to the other consignees. Even if bills of lading 
only transfer what was actually shipped, all 
the consignees were equally entitled to their 
proportion of the 103 tons. But i t  is said that 
°n the presentation of bill of lading C, there 
Were only three tons left on board to satisfy it  
after the others had been discharged,and that these 
jhree tons are all that the plaintiffs are entitled to. 
Hut the Bills of Lading Act assumes that the pro
perty named in the b ill ol lading passes to the u lt i
mate holder, and he becomes clothed with the 
Rights of the original owner as i f  the contract had 
been maae with h im : and, further, it  is well 
established that a transferee for value without 
notice has a better title  than even the original 
“ wrier: (Lichbarrow v. Mason, 1 Sm. L. C., 
by»); and, consequently, the plaintiffs have ac
quired an absolute right to have delivered to them 
he amount of the goods named in the bill of 

lading, which amount the defendants cannot deny 
as against the plaintiffs, however much they might 
U'spute it  against former holders.

, Our. adv. vult.
-r e6. 18,1875,—Sir R. P h il l im o r e  : This is a suit 

by Hall, Bower, and Co., against the ship Emilien 
Marie and the foreign owners, for short delivery of a 
5argo of certain palm kernels, valued at 500Z. Hall, 
Hower, and Co. are the indorsees of a bill of lading 
r°m Parry, Lovell, and Co., who are indorsers of 

H. Chinery, the managing director of the African 
Harter Company (Limited).

I t  appears that the master of the vessel gave 
hree bills of lading to three different parties 
0!; portions of the same cargo of palm ker- 
els. These bills are marked A, B, and C in 
he pleadings. The bill upon which the plain- 
'Uts rest their claim is as follows: [His Lord- 
hip then read b ill of lading C, set out in the 
-2a'diugs.] Then there is the indorsement: 
deliver the within to Messrs. Parry, Lovell, and 

r °-* or order—D. C hinery indorsed also “ Parry, 
an<I  Co.”  Prima facie the plaintiffs are 

titled to their forty tons of palm kernels. The 
riT.or bills of lading, A  and B, are as follows: 
foriL lordship read these bills of lading, as set 
jj, “  in the pleadings.] The whole shipment, 
l i l t  ° re’ '** aPPears> ought to have amounted to 
to k °ns kernels, whereas, when the cargo came 
l .be delivered there were only 103 tons. The 
tori rs bill of lading A  received their sixty
th holders of the bill of lading B received
lftd'lr tons, and the holders of the bill of

*ug C were tendered about three tons of kernels

and sweepings, which they refused to accept, and 
hence the institution of this suit.

Various answers have been pleaded in defence. 
Some are of what may be called a technical, and 
some of a substantial character. I  w ill first deal 
with those of the former category.

First, i t  is contended as follows in the 5th 
article of the answer: “ The said vessel,”  &o. 
[H is Lordship here read the 5th paragraph of 
the answer, as above set out.] Upon examination 
of the statutes referred to and the bye-laws passed 
by virtue of them, I  am clearly of opinion that 
these statutes in no way alter the legal liability 
existing previously to the delivery at Liverpool, to 
the master porter, of the cargo. Those statutes 
and bye-laws relate to the possibility of in jury in 
the “ receiving, weighing, and loading of the goods,”  
for damage to which, while in his possession, the 
master porter may be liable. And I  may observe 
here, that the order of the shipbroker to the master 
was to deliver 140 tons, without any difference to 
priority or to any supposed bargain.

Secondly, the questio n was raised as to the effect of 
the Bills of Lading Act (18 & 19 Viet. c. 111). I t  was 
contended that this statute gives no greater righ t 
to the assignees than the assignors possessed, and, 
therefore, assuming that the assignors, for reasons 
presently to be stated, could not have put in force 
the bill of lading, the incapacity attaches to the 
assignee. This argument has some plausibility, 
but I  think no soundness. The question arises in 
sect. 1 as to who is meant by the term “  himself.”
I  th ink the ultimate and not the intervening 
owner, and that in this case it  is as i f  the kernels 
had been consigned to Hall, Bower, and Co. direct, 
and not to Chinery.

Thirdly, it  is contended that the vessel had 
been sub-chartered in this case to Staiaforth, that 
the master signed the b ill of lading as agent for 
the sub-charterers, and not of the owner. I f  
this were so, i t  would be enough to say that 
at least notice of the sub-charter, or that the 
master was signing as agent for the sub-charterers, 
ought to appear on the bill of lading. I t  does not 
appear, and I  am further of opinion that the 
master did not sign in that capacity.

Fourthly, i t  is contended that though the cap
tain, being a part owner in this vessel, may 
be liable, there are other owners, and that no 
liability attaches to the whole ship, which it  is 
said the court has no right to arrest, I  am of 
a different opinion. I  think the court has juris
diction over this ship, though the part owners 
may be subject to an action in another court.

Now I  come to the argument, of a less tech
nical and more substantial character, addressed 
to the court on behalf of the defendants. I t  is, in 
fact, contended that the plaintiffs are guilty of a 
fraud in the matter of the bill of lading 0, an alle
gation which I  th ink should have been distinctly 
pleaded if intended to be relied upon. I t  is said, 
however, that the charge necessarily results from 
what is pleaded. The 10th article is as follows : 
“ The plaintiffs had notice of the agreement men
tioned in article 8 of this answer before any assign
ment was made to them of the said bill of lading 
referred to in the said petition. No consideration 
was paid by the plaintiffs for the assignment of 
the said bill of lading.”  I f  these two averments 
are substantiated by evidence, the plaintiffs, i t  is 
contended, are putting forward a claim bottomed 
on fraud. I  w ill consider them in their order.
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But, first, i t  w ill be convenient to state concisely 
tbe law applicable to both these allegations. I t  is 
perspicuously stated, in the case of Rodger v. The 
Comptoir d’Escompte de Paris (L. Rep. 2 P. 0. 405), 
before the Privy Council: “  Doubtless,”  their Lord- 
ships say, “  the holder of an indorsed b ill of lading 
may, in the course of commercial dealing, transfer 
a righ t greater than he himself has ; the exception 
is founded on the negotiable quality of the docu
ment. I t  is confined to the case where the person 
who transfers the right is himself in actual and 
authorised possession of the document, and the 
transferee gives value on the faith of it;, without 
having notice of any circumstances which would 
render the transaction neither fair nor honest.”

Now, i t  is said that the plaintiffs had notice suffi
cient to invalidate their claim; what it was is set 
out in the 8th article (to which the 10th refers) of 
the answer : “  A t the time of the said shipment by 
the African Barter Company, and before the signing 
of the said bills of lading, i t  was for valuable con
sideration, agreed by and between the said com
pany and Messrs. Charles Leigh Clare and Co. and 
Samuel Rigby Stainforth respectively, who are 
the consignees respectively named in the said bills 
of lading, copies whereof are annexed, marked re
spectively A  and B, that the shid Charles Leigh 
Clare and Co. and Samuel Rigby Stainforth were 
respectively to have delivered to them out of the 
said shipment, made by or on behalf of the said 
company, the full quantity of kernels mentioned in 
their said bills of lading before any portion of the 
said kernels should be delivered to the said D. 
Chinery, managing director of the said company, 
or to his assigns, on the said bills of lading men
tioned in tbe petition.”  The two bills of lading 
A  and B, referred to in this article, have been 
already recited. The shippers in these are the 
African Barter Company, Leigh Clare and Co., con
signees of A, and Stainforth, consignee of B, had 
claims secured by judgmentsupon their allotments 
of the cargo. The shipper in bill of lading C is 
Finlay, the consignee being Chinery, described as 
managing director of the African Barter Company. 
I t  is said that Finlay and Chinery are practically 
the same, and that the African Barter Company 
was known to be on the verge of bankruptcy. But, 
i f  this be so, i t  would not affect Parry, Lovell, and 
Co., to whom Chinery indorsed the bill of lading C.

Then i t  is said that they had notice of a pri
vate arrangement, whereby it  was settled that 
A  and B should be satisfied before C, because 
Chinery must be taken to have been cognizant of 
this agreement. I  am not satisfied that Parry, 
Lovell, and Co. were not innocent holders of the 
b ill C ; and I  must observe that i t  is not pleaded 
that they took bill C with notice or without consi
deration ; but, even if  they were not innocent 
holders, what is alleged against Hall, Bower, and 
Co.? Why, that a letter from Parry, Lovell, and 
Co. to them gave them notice which, as honest 
assignees of b ill C, ought to have awakened their 
suspicion, and have admonished them to make in 
quiries, the result of which would have apprised 
them that b ill C was to be postponed to A  and B, 
and that ihere were not kernels enough to satisfy 
the three. The letter, so far as i t  was relied on to 
prove this charge, is as follows : [H is Lordship 
then read the letter of tbe 31st Oct. 1874, from 
Parry, Lovell, and Co. to the plaintiffs, before set 
out.] A fter a careful consideration of this letter, 
I  cannot come to the conclusion that i t  warrants

the argument that Hall, Bower, and Co. were bound 
to have made farther inquiries before they took the 
bill of lading.

The general principle of the law as to con
structive notice to allot in the case about to 
be cited seems to be well laid down in the 
judgment of Wigram, V.O., in Jones v. 8with 
(11 Hare, 55) : “  I t  is scarcely possible,”  observes 
his Honour, “  to declare a priori what shall be 
deemed constructive notice; because, unquestion
ably, that which would not affect one man may be 
abundantly sufficient to affect another. But I  
believe I  may, with sufficient accuracy for my 
present purpose, and without danger, assert that 
the cases in which constructive notice has been 
established resolvo themselves into two classes ; 
first, cases in which the party charged has had 
actual notice that the property in  dispute was in 
fact charged, encumbered, or in  some way affected, 
and the court has thereupon bound him with con
structive notice of facts and instruments to a 
knowledge of which he would have been led by an 
inquiry after the charges, incumbrance, or other 
circumstance affecting the property of which he 
had actual notice ; and, secondly, oases in which 
the coutt has been satisfied, from the evidence 
before it, that the party charged has designedly 
abstained from inquiry for the very purpose of 
avoiding notice. The proposition of law upon 
which the former class of cases rests is, not that 
the party charged had notice of an instrument, 
which in tru th  related to the subject in dispute, 
without knowing that such was the case, but that 
he had actual notice that it did so relate. Ibe 
proposition of law upon which the second class o 
cases proceed is, not that the party charged ha“  
incautiously neglected to make inquiries, but tba 
he had designedly abstained from such inqu ire  
for the purpose of avoiding knowledge—a purpos 
which, i f  proved, would clearly show he had » 
suspicion of the truth, and a fraudulent determma^ 
tion not to learn it. If, in short, there is not actu» 
notice that the property is in some way affecte > 
and no fraudulent turning away from that know
ledge of facts which the res gestce would suggest 
a prudent mind—if mere want of caution, as d> 
tinguished from fraudulent and wilful blindnes >
is all that can be imputed to the purchaser—the _
the doctrine of constructive notice w ill not apP1̂ ’ 
there the purchaser w ill in equity be consioere > 
as in fact he is, a bona fide purchaser wltb°ce 
notice.”  These remarks in favour of the innocen ^ 
of the purchaser are certainly not weakened wn 
applied to the holder of a b ill of lading. R /ffre 
be that the letter conveys an intimation that 
African Barter Company is on the eve of ba 
ruptcy, and that the writer desires to prevent 
bill of lading from forming part of the bankruP ^  
estate. I t  may bo before another tribunal, ana 
a different purpose, the writer may be liable 
this statement. I  offer no opinion on these P°L r 
The question before me is, whether the ^  
ought to have suggested to Hall, Bower an 
that which is now relied upon, namely, tba 
b ill of lading C was only to be satisfied i .
satisfaction of bills A  and B left a sufficient m j
tit.y of kernels for the purpose. I  think i t  conta 
no such suggestion. . c0o-

With respect to the objection as to wont oi g( 
sideration given by Hall, Bower, and Co., „0d 
opinion that the b ill of lading was assigned * t0 
taken by them in part payment of a debt c
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them from the assignee, which is a sufficient 
valuable consideration.

Upon the whole, I  am of opinion that the prayer 
of the plaintiffs ought to be granted. I  pronounce 
for the damage, which must be referred in the usual 
manner to the registrar and merchants, and T con
demn the defendant in costs.

Solicitors : Plaintiffs, Snowball, Gopeman, and 
Smith; Defendants, Duncan, H ill, and Dickinson.

Feb. 11 and 18, 1875.
T h e  E a r l  Sp en c e r .

Collision—Speed—Ship overtaken—No duty to 
show light or signal.

A steamship entering a harbour at full speed on a 
night when ships not showing lights can be seen 
only at a distance of one or two cables' length 
w ill be held to blame i f  she injures another ship. 

There is no duty imposed upon any ship to exhibit 
a light or signal astern to another ship approach
ing the former from such a direction that the 
regulation lights of the leading ship are not 
visible to those onboard the following ship, even 
when the leading ship is in the fa ir way of a 
harbour on a night when vessels not showing 
lights cannot be seen at a greater distance than 
one or two cables’ length.

This was a cause of collision instituted on behalf 
the owners, master, and crew of the schooner 

lerlin. and on behalf of the owners of the cargo 
lately laden on board thereof, against the steam
ship Earl Spencer, and against the London and 
-hjorth-Western Railway Company, the owners of 
Jhe Baid steamship, intervening. The petition, so 
mr as is material, was as follows:

Ai  about or shortly before 5 a.m. on the 17th Oct. 
a ' 4> ™  schooner Merlin, of 65 tons register, manned by 

crew of four hands all told, whilst in prosecution of 
a voyage from Carmarthen to Liverpool with a cargo of 

9 Pmie’ w?3 in Holyhead Bay inside of the Breakwater. 
-. The wind at such time was about south-south- 
est, a moderate gale ; the weather was rainy, and the 

v ®e about one hour and a half ebb, and the Merlin had 
in J >Poper regulation lights duly exhibited, and burn- 
“g brightly. She was on the starboard tack, heading 
»out south-east by south; her spaed was about one 
“o a half knots or two knots per hour, and she was 

. Oder double-reefed mainsail, reefed topsail, standing 
i  P .aod forestaysail, and her crew were engaged in 
ctting her double-reefed foresail.

„o. A t Buch times the above-named steamship Earl 
J ’encer, with her three lights open, was seen at the dis- 
and°e 0t- abont a cable’s length astern of the Merlin, 
abv,comi^  towards her under steam. The Earl Spencer, 
Wj,7°agh loudly hailed from the Merlin, ran against and 
Do f ler atom struck the Merlin a violent blow on her 
or quarter, doing her a great deal of damage. The 
ord^ ^ er^ n i>°t on board the Earl Spencer in
ttn 6r to save their lives, and the Earl Spencer, after an 
0 so°oessful attempt to take the Merlin in tow, pro.
0 ood into Holyhead harbour, and the Merlin and her 

4 rrand everything on board her were totally lost, 
a - ' -those on board the Earl Spencer neglected to keen 
a Proper look-out.
of the Earl Spencer improperly neglected to keep out 

gh® W a y  of the Merlin.
8tat p ^ ar  ̂Spencer was going too fast considering the 
pi 8 • bbo weather, and did not duly observe and com- 
lo i J"Ith provisions of Article 16 of the Begulations 

y Preventing Collisions at Sea. 
l in ' be said collision and the consequent loss of the lifer, 
aion her cargo, and everything on board her, were oooa-
ia r t o " y the negligent and improper navigation of the 

g * npencer.
Reno yaid collision was not occasioned by any negli- 

09 on the part of the master or crew of the Merlin.

The defendants filed an answer, which, so far as 
material was as follows:

1. The Earl Spencer is a paddle steamship of 350 
horse-power, and of 431 tons register, belonging to the 
port of London, is manned by a crew of twenty-eight 
hands all told, and is employed in carrying cargo and 
passengers bet ween Holyhead and Greenore in Ireland.

2. The Earl Spencer left Greenore bound for Holyhead 
on the evening of the 16th Oct. 1874, having on board a 
cargo of general goods, cattle, and thirty-eight passen
gers.

3. The Earl Spencer prooeeded on her said voyage in 
safety until abont 4.25 a.m. on the 17th Oot. 1874, when 
the tide being ebb, the weather dark and rainy, and a 
gale blowing from the south-sonth-west, the Earl Spencer 
was rounding the breakwater of and entering Holyhead 
outer harbour, heading about south-half-east, with her 
regulation lights burning brightly, and a good look-out 
being kept on board of her. A t such time, and after 
rounding the breakwater, those on board the Earl Spencer 
suddenly sighted a vessel, which turned out to De the 
Merlin, with no lights visible, bearing about half a point 
on the starboard bow of the Earl Spencer and close 
ahead of the latter vessel, and iifside the breakwater. 
The master of the Earl Spencer, thinking that the Merlin 
was a vessel at anchor, starboarded the helm of the Earl 
Spencer to go to the eastward and outside of her and of 
the other shipping, there being several vessels at anchor 
to the westward of the Merlin, but discovering imme
diately afterwards that the Merlin was under weigh, the 
master of the Earl Spencer ordered the engines of that 
vessel to be stopped and reversed full speed, which order 
was immediately obeyed, but as the time which had 
elapsed from the sighting of the Merlin was so short, 
and as the Merlin was steering a course which crossed 
the course of the Earl Spencer, that latter vessel was 
unable to avoid the Merlin, but her bow came in con
tact with the stern and port quarter of the Merlin. The 
master of the Earl Spencer attempted to tow the Merlin 
in Bafety, but after an unsuccessful attempt to do so 
was compelled, through fear of risking the lives and pro
perty under his care, to abandon her after taking on 
board her Drew.

4. Save as herein' appears the defendants deny the 
several allegations of the plaintiffs’ petition.

5. Those on board the Merlin improperly omitted 
under the circumstances of the case to hail the Earl 
Spencer, or to show a light, or to take any proper 
measures in due time to warn those on board the Earl 
Spencer of the proximity and position of the Merlin, 
although from the relative position of the two ships the 
regulation lights of the Merlin were not visible to those 
on board the Earl Spencer.

6. Those on board the Merlin neglected to observe and 
comply with the provisions of Articles 19 and 20 of the 
Begulations for Preventing Collisions at Sea.

7. The said collision was occasioned or contributed to 
by some or one of the acts or defaults set forth iu the 
5th and 6th Articles of this answer, or otherwise by the 
negligence of those on board the Merlin.

8. The said collision was not occasioned by any neg
ligence of those on board the Earl Spencer, but was, so 
tar as they were concerned, an inevitable aooident.

The pleadings were thereupon concluded.
Feb. 11.—The cause came on for hearing before 

the Judge, assisted by T rin ity  Masters. The facts 
of the case were not in dispute. The plaintiffs 
called only one witness, the master of the Merlin, 
who stated that the Merlin was beating into Holy- 
head harbour for refuge, as i t  was blowing a gale 
of wind, and the weather was dark and rainy. He 
was at the helm, and the rest of the crew were 
engaged in hoisting the foresail. As he was coming 
in he made out the hulls of two vessels at the dis
tance of about a cable’s length and a half o ff ; 
They had their riding lights up. No one on board 
the Merlin sighted the Earl Spencer t i l l  she was 
about a cable’s length off astern of them, and then 
the master of the Merlin saw the Earl Spencer’s 
three lights, and made out that vessel coming up 
right astern of them, and the Earl Spencer was
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loudly hailed, but came on and struck the Merlin 
on the stern a little  on the port side. The Merlin 
was heading S.E. by S., and the Earl Spencer
S. ]  E. In  cross-examination the master of the 
Merlin admitted that he could have seen the lights 
of the Earl Spencer three or four miles off if  he 
had looked for them, and that if  he had seen them 
Booner he should have shown the Earl Spencer a 
ligh t over the stern of the Merlin; that i t  was his 
practice to show a ligh t over his vessel’s stern on 
such occasions; and that the Earl Spencer was 
coming up in such a direction that those on board 
of her could not see the Merlin’s regulation lights.

The defendants’ witnesses stated that the Earl 
Spencer was going into Holyhead harbour at a 
speed of eleven knots, and that such a speed is 
necessary to keep enough steerage way on to 
enable the steamer to get into the place where she 
lands her passengers and cargo. I f  she slackened 
Bpeed she would bp thrown off her course by the 
tide and wind. The night was so dark, that 
although a good look out (the first mate and three 
men) was kept on the forecastle the Merlin was 
not sighted until within a cable’s length. The 
Merlin was in the usual track of steamers going 
into the harbour,and had no lights visible, but the 
master of the Earl Spencer thought she was a 
vessel at anchor, it  being a common thing for small 
vessels to lie at anchor without lights inside the 
breakwater. As there were other vessels at anchor 
to starboard of the Merlin, the master of the Earl 
Spencer starboarded his helm to go outside of her, 
but immediately afterwards discovered she was 
under weigh,and stopped and reversed his engines, 
but was unable to avoid the collision.

The court called upon (on the question of speed)
Butt, Q.O. and James P. Aspinall for the defen

dants.—The speed of the Earl Spencer was justi
fiable. I f  such speed was necessary to reach her 
discharging berth, she cannot be held wrong in 
keeping up that speed even when entering harbour. 
Having only just entered the harbour, it  would 
not have been safe to slacken speed. There is no 
rule or regulation requiring a vessel to go at less 
than fu ll speed except in foggy weather, and 
whether a steam ship be entering harbour or in 
the open sea, she is equally entitled to keep up her 
speed i f  she can see nothing in her way. Even 
i f  she had slackened speed on entering the har
bour, she could not have avoided the collision : 
she made out the Merlin too late to be able to 
avoid that vessel even i f  she had been going at 
half speed.

When the night is so dark that the look out 
on board a steamship cannot make out a vessel 
ahead t i l l  within the length of a cable or two, 
and until i t  is too late to avoid a collision, 
i t  is the duty of those on board the vessel ahead, 
i f  she is in such a position that her regulation 
lights are not visible to the overtaking vessel, 
to exhibit a light to that vessel or to give 
her some signal by which she may recognise 
that she is likely to run into risk of col
lision. The master of the Merlin should have 
shown a ligh t or signal over the stern of the 
Merlin in time to have enabled the Earl Spencer to 
keep ont of the way of the Merlin. This duty on 
the part of the leading vessel arises under the 
general maritime law enforced by Article 20 of the 
regulations for preventing collisions, which says 
“  Nothing in these rules shall exonerate any Bhip, 
or the owner, or master, or crew thereof, from the

consequences of any neglect to carry lights or 
signal, or of any neglect to keep a proper look-out 
or of the neglect of any precaution which may be 
required by the ordinary practice of seamen, or by 
the special circumstances of the case.”  Under the 
general maritime law before the passing of these 
regulations, although there was no rule requiring 
fixed lights to be carried, there was an obligation 
upon every vessel at night to show a light to 
another vessel approaching from any direction if  
the vessels were navigating in frequented water ; 
and consequently a vessel would be bound to show 
a light over her stern to another approaching. The 
regulations only provide for certain fixed lights to 
be carried from sunset to sunrise (Arts. 3 & 5), 
which are visible only from ahead and not from 
astern. A rt. 20 expressly reserves the obligation 
to carry such lights or signals, in addition to those 
fixed lights, as may be required by the ordinary 
practice of seamen, and that the exhibition of a 
light or signal over the stern of the Merlin would 
have been an ordinary seamanlike precaution is 
admitted by the master of the Merlin. The 
regulations leave untouched the obligation of the 
maritime law as to showing lights or signals in the 
directions in which the fixed lights are not visible. 
Such occasional lights or signals should be ready 
for occasional exhibition whenever there appears 
to be danger of collision. [S ir R. PmLLiMOEE.-y 
I  shall ask the Elder Brethren whether in this 
case i t  would have been in accordance with the 
ordinary practice of seamen to have exhibited a 
light.] The practice of seamen is no doubt a 
question forthe Elder Brethren but the obligation 
under the maritime law, is a question for the 
court. In  The Chanonry (1 Asp. Mar. Law CaS. 
569 ; 28 L. T. Rep. N. S. 284), this court intimated 
that under special circumstances the exhibition ot 
a light astern to an overtaking vessel would h0 
obligatory, and in this case there were clearly 
special circumstances ; because the Merlin was 
beating into a harbour into which these steamers 
went regularly and was in the usual track of these 
steamers. She was an obstruction to the fairvvay> 
and as such was bound to give notice of her pos*' 
tion; failure to give such notice disentitles be 
from recovering in this action, as but for that failur 
no collision could have occurred. .

Milward, Q.C. and Glarhson, for the plaintins^ 
— The Chanonry (ubi sup.) is in our favour, becaus  ̂
i t  was there decided that the leading vessel 
under no obligation to show lights, although s 
was navigating one of the passages of the B r'3 
Channel, and a strong opinion was expressed tm^ 
such unusual lights would bo misleading. Tbereg 
lations clearly contemplated the case of overtaki s 
ships. They specially provide for the arc ot ^  
horizon over which the lights are to be seen, ® 
that the side lights shall not be seen abaft 
beam, and this provision indicates that vessels ^  
not to show lights astern. Moreover, article i  
the regulations provides that “  the lights ® g( 
tioned in the following articles, numbered 3, 4,
7, 8, and 9, and no others, shall be carried in ^  
weathers from sunset to sunrise,”  and i t  0£ 
noticed that in those articles no mention is ma ^  
showing a light astern, and that article 20 
included among the articles named therein. L 
R. Phillimoee.—Bu t articles 3 and 5 which g ° . t8 
the ship apply to the permanent carrying ot u»o]y 
according to Mr. B u tt’s contention.] Tcqfitiob 
provision in the. rules for the occasional exbin
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of lights relates to the case of small vessels (articles 
6 and 9), and this only in case it  is impossible to 
fix the ligh ts; when the lights can be fixed no 
others should be exhibited. What light or signal 
is a vessel to show to one overtaking her? In  The 
C. 8. Butler (L. Rep. 4 Adm. & Ecc. 238 ; 31 L. T. 
Rep. N. S. 549; 2 Asp. Mar. Law Cas. 408), a 
steamer was held to blame for damaging a dumb 
barge navigating the Thames at night, and it  was 
field tfiat there was no obligation on the barge to 
show a light, because the rules provided no special 
light for a dumb barge. I f  we are bound to show a 
white light, how is it  to be distinguished from an 
anchor light. We submit that the Legislature 
expressly omitted any mention of lights astern in 
order to prevent confusion. The only question 
is whether the steamer was prudently navigated.

Butt, Q.C., in reply.—Both in  The Ghunonnj 
(ubi sup.), and The 0. 8. Butler (ubi sup.), the 
nights were such that vessels conld be seen with
out lights at a considerable distance, whereas here 
they were only visible when close to. The exhibi
tion of a light under such circumstances was a 
matter of ordinary precaution.

Sir R. P h il l im o r e .—The court entertains no 
doubt whatever with respect to a portion of this 
case, namely, that the steamer is to blame for the 
very reprehensible speed at which, in the circum
stances of this case, she thought proper to enter 
Holyhead Harbour. But on the other point the 
court w ill take a little  time to consider, and will 
deliver a reasoned judgment.

Cur. adv. vult.
Feb. 18.—Sir R. P h il l im o u e .—The question 

reserved in this case is whether the Merlin be not 
to blame as well as the Earl Spencer—already 
Pronounced to be to blame—because she, the 
Merlin, did not exhibit a light over her stern. I  
must consider this question with reference to the 
Particular case and the general law.

Pirst, as to the particular case. The Elder 
Brethren were careful to draw my attention to the 
’act that the crew of this little  schooner were only 
cm1 in number. That the master wa3 engaged in 

steering and the three others in making sail, and 
m their opinion there was not time or opportunity 
to have exhibited a light over the stern. In  this 
cpinion I  agree, but I  am afraid I  must consider, 
secondiy, what the general law is. 
t- That law is to be found now exclusively in the 
Regulations for Preventing Collisions at Sea. The 

Regulations carefully prescribe the occasions upon 
jVhich lights are to be carried, and the character 
atld position of those lights.
„ I t  is not denied that no express provision is to be 
v°Und for the exhibition of a light to an overtaking 
essel. The second article of the regulations 
u’es that lights mentioned in certain following 
Rticles, and no others, shall be carried in all 
eathers, from sunset to sunrise ; and it  is clear 
at the case of an overtaking vessel was in the 
fitemplation of the framers of the regulations, 
r e t ic le  17 says, “ Every vessel overtaking any 

]a er vessel shall keep out of the way of the said 
0f ,mentioned v e s s e la n d  i f  it be ever the duty 

vessel overtaken to exhibit a stern light here 
p u r e l y  the place where i t  would have been

are^'8 no 8ecre’i that great nautical authorities 
th6 u’vided in their opinion on the subject of 
a a. advantage or disadvantage of exhibiting

ern light. I t  may be proper that a regulation

to the effect should be made. I  do not offer »n 
opinion upon the point.

The regulations, having an international cha
racter, wouldof course require great consideration, 
caution, and communication with other states who 
are parties to the existing regulations, but until a 
new regulation be made it  seems to me that to 
require a vessel about to be overtaken to exhibit 
a stern light would lead to confusion and danger. 
The necessity for exhibiting such a ligh t would 
vary with the circumstances of each case; at 
least, I  presume i t  would not be contended that 
the overtaking vessel would always be entitled 
to expect the exhibition of a light from the 
vessel ahead. The consequence would probably 
be that uncertainty would be introduced to the 
general matter of lights, and certainty in this 
respect has been the great object of the regula
tions.

I  am of opinion that the exhibition of a stern 
light is not obligatory on the vessel ahead. This 
opinion must be taken as corrective of any dicta 
uttered by me in the case of The Chanonru (ubi 
sup.).

I  pronounce the Earl Spencer alone to blame.
Solicitors for the plaintiff, Ingledew, Ince, and 

Greening.
Solicitor for the defendants, B. F. Boberts.

COURT OF A P P E A L  I N  C H A N C E R Y .
Reported by E. Stewart R oche and H . Peat, Esqrs., 

Barristers-at-Law.

April 22 aud 29, 1875.
(Before the L ords J u s t ic e s .)

Ex parte L a m b to n  ; Be L in d s a y .

Bill of exchange—Doctrine of Ex parte Waring— 
Ship-building contract—Bills drawn against 
work done—■Vendor’s lien for unpaid purchase- 
money—Doubleinsolvency—Bights of billholders.

A. contracted to build an iron steamship for B.for 
76001. The money was to be paid by instalments 
at specified periods, as the building of the ship 
progressed, partly in cash and partly in bills, and 
from, the time of paying the first instalment the 
ship was to be the property of B., to the extent of 
his payments, subject to A.’s lien for any unpaid 
instalments. B. gave his acceptances from time 
to time to the amount of 2700i. to A., who dis
counted them with his bankers in the ordinary 
course.

Before the ship was completed, A. and B. both 
became insolvent, and the bills were consequently 
dishonoured at maturity. B.’s creditors resolved 
to accept a composition, and their resolution was 
duly registered. B. subsequently abandoned the 
contract, and the trustee under A.’s bankruptcy 
finished the ship. The bankers, the holders of the 
bills, which voere expressed to be drawn ‘‘for 
value received in iron screw steamer now build
ing,” claimed to stand in B.’s place, and to be 
entitled to a lien upon the ship for the moneys 
they had advanced on the bills:

Held (affirming the decision of the Chief Judge in 
Bankruptcy), that the doctrine of Ex parte 
Waring (19 Ves. 345) did not apply, and that the 
bill holders were not entitled to the lien claimed 
by them.

T his was an appeal from  a decision of the Chief
Judge in Bankruptcy, reversing a decision of the
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judge of the County Court of Newcastle-upon- s 
Tyne. c

Edward Lindsay, the bankrupt, was an iron i 
shipbuilder at St. Lawrence, near Newcastle-upon- f 
Tyne. On the 20th Oct. 1873, he entered into a ' 
contract with Messrs. Marshall, Osborne, and Co., 
engineers and boiler builders, at South Shields, to ( 
build them an iron screw steamer, the material 
clauses of which were the following:— '

The facts were as follows;— "
That if  at any time the said Edward Lindsay shall neg- , 

lect or make default in any of the conditions of this 
contract, or in the event of the death, bankruptcy, or 
insolvency of the said Edward Lindsay, or if  not com
pleted by the time specified, i t  Bhall be lawful then and 
thenceforth for Marshall, Osborne, and Co. to cause any 
person or persons, nominated for that purpose by them, 
to enter upon and take possession of the vessel, and of 
all materials, matters or things prepared or provided, or 
in the course of preparation for the vessel, and to cause 
the vessel to be completed by any person whom Marshall, 
Osborne, and Co. may see fit to employ in such com
pletion, and at such place or places as Marshall, Osborne, 
and Co. shall choose to take the vessel to for that pur
pose ; or in like manner to contract with some such 
person or persons for the completion of the work agreed 
to be done by the said Edward Lindsay, and to employ 
suoh materials of and belonging to the said Edward 
Lindsay as shall then be upon his premises, and which 
shall be considered fit and applicable for the purpose. 
And it  shall be lawful for the said Marshall, Osborne, 
and Co. to pay to such person or persons such sum or 
sums as they Bhall think fit or agree upon in that behalf, 
and to deduct such sum or sums of money as they may 
so pay from and out of the payments agreed by them to 
be paid to the said Edward Lindsay.

That the said vessel, and the materials prepared and 
provided, or in course of preparation, shall, from the 
time of giving or paying the first instalment by the said 
Marshall, Osborne, and Co. to the said Edward Lindsay, 
belong and be deemed in every respect, for every and all 
purposes, to be the property of the said Marshall, Os
borne and Co. to the extent of their advances (whether 
in the builder’s yard, or in the river, or in the graving 
dock after launching), and that for the better identifica
tion of the vessel, and for the protection of the said 
Marshall, Osborne, and Co., the said Edward Lindsay 
shall, immediately the keel of the vessel is laid, mark 
thereon the initials of the said Marshall, Osborne, and 
Co., as owners, and the name of the said vessel, and as 
soon as practicable mark the name of the said vessel, 
and the initials of the said Marshall, Osborne, and Co. as 
owners thereof, in legible characters, subjeot, neverthe- | 
less, to the builder’s lien for any unpaid instalments.

That the price of the said vessel shall be 67001. ster
ling.

That the said vessel shall be launched on or before the 
1st Aug. 1874, and delivered to the purchasers complete 
in hull, with everything named in the specification, by 
the 1st Sept. 1874. . . .

That the said Edward Lindsay Bhall be paid for the 
said vessel as follows :—

"When keel is laid 1001, cash, and 5001. by 6 months’ 
bill.

When framed, 10001. by 6 months’ bill.
When plated, 2001. caBh, and 20001. by 4 months’ bill.
When launched, 2001. caBh, and 20001. by 4 months’ 

bill.
When finished, the balanoe by 6 months’ bill.
All bills given during construction to be retired by 

Marshall, Osborne, and Co., at completion and transfer.
Edward Lindsay immediately proceeded to build 

the ship. The mode of payment stipulated for by 
the contract was not strictly adhered to, hut prior 
to the 9th July 1874, Marshall, Osborne, and Co., 
had paid to Lindsey about 1001. in cash, and had 
accepted to his drafts five bills of exchange to the 
aggregate amount of 27001. The first bill was 
stated to be given “  for value received at keel 
being laid for steamer,”  and the remainder pur
ported to be “  for value received in iron screw

steamer now building.”  Edward Lindsay dis
counted all these bills w ith his bankers, Messrs. 
Lambton and Co., of Newcastle-upon-Tyne, with- 
out any suspicion on their part that the bills 
would not be met at maturity, or that either 
Lindsay, or Marshall, Osborne, and Co. were in 
difficulties.

On the 28th July 1874, Daniel Thomas Osborne 
died before any of the acceptances given by his 
firm  had become payable, and on the 31st, the 
surviving partner, Robert John Osborne, finding 
the affairs of the firm greatly involved, filed his 
petition for liquidation, and at the first meeting 
the creditors passed resolutions accepting a com
position of five shillings in the pound. These 
resolutions were subsequently confirmed, and re
gistered on the 18th Sept.

On the 10th Oct., Robert John Marshall gave 
notice in w riting of his intention to abandon the 
contract w ith Lindsay for the building of the 
steamer.

On the 18th Aug. 1874, E. Lindsay filed a peti
tion for liquidation, but the proceedings fell 
through. . . ,

On the 7th Sept. E. Lindsay was adjudicated 
bankrupt, upon the petition of R. S. Proctor, a 
creditor for 500?., filed on the 20th Aug., an 
Joseph Greener was appointed receiver and 
manager of his estate. This adjudication was 
annulled on appeal, and the matter remitted to 
the County Court to inquire into the alleged act 
of bankruptcy : (see Ex parte Lindsay, 31 L . _ 
Rep. N. S. 415 ; L. Rep. 19 Eq. 52.) T h e  petition 
for adjudication was subsequently dismissed by 
consent. ,.

On the 11th Dec. E. Lindsay was again adjudi
cated bankrupt, and Mr. Greener was appointed 
the trustee thereunder. A t this time the ship w»s 
still in the building yard of E. Lindsay, in a”  
unfinished state, and the trustee proceeded to com
plete it, and advanced the necessary funds fortba 
purpose. _ i

A ll the bills were dishonoured at maturity, an 
Messrs. Lambton and Co. claimed, under t  e 
bankruptcy of Lindsay, to stand in the place o 
Marshall, Osborne, and Co., and to have a he,

I upon the s h iD  for the amount w h ic h  they h® 
advanced to Lindsay upon the acceptance in the 
hands. _

On the 23rd Jan. 1875, the County Court Judg ’ 
upon the application of Messrs. Lambton and Co-̂  
made an order, declaring that the steamer was, 
the date of the bankruptcy of Edward Lindsay* 
security to the firm of Marshall, Osborne, an 
for indemnifying them against the payment of 1 
bills of exchange given by them to E. Linds 
and then in the possession of Messrs. I jar? ^ a( 
and Co., as the holders thereof for value, and tn 
Messrs. Lambton and Co., were entitled to  ̂
benefit of such security in respect of the e 
bills.

Against this order Joseph Green appealed- 
Little, Q.C., Winslow, Q.C., and F. E.Colt.W  

peared for the appellant.—The question ^ 
whether the rule in Ex parte Waring (19 Ves. ( 
applied to the present case. They submitted 
i t  did not, because in the present case there e 
were two insolvencies existing at one and the s fl 
time. Under the contract the ship could not 
security to anyone who was not willing to 
7600?., the amount of the purchase money* .0„  
thus gain possession of the ship. P osses
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was to be given, but only concurrently with 
the obligation to retire the outstanding bills of 
exchange. Everything was conditional upon the 
payment and retiring of the bills at maturity. 
They cited

Barrow v. Coles, 3 Camp. 92 ;
Bishop v. Shilito, cited in  Hornblower v. Proud 2 

B. & Aid. 329 ; ’
Ex parte Birmingham Gas Light and Coke Company 

™ Adams, 24 L. T . Bep. ST. S. 42 ; L. Bep. 11 Eql

Re Qex, Q.C. and T)oria, appeared for the bank, 
who claimed to be entitled to whatever lien E. 
Lindsay possessed. He had a right to retain the 
ship until all the bills were paid, and the bank was 
also entitled to have the ship as security for the 
outstanding bills in their hands, without being 
compelled to complete the purchase. That was 
the common case of Ex parte Waring, and there 
was no necessity that there should be a double in
solvency. The bank was entitled to the equities 
both of E. Lindsay and Marshall, Osborne, and 
Co., and to prove against both estates, and to take 
the composition under the one and the instalments 
Under the other. They cited

Powles v. Hargreaves, 22 L. T . Bep. 137; 3 De fi. 
M. & G. 430 ;

Ex parte Parr, Buck. 191;
Ex parte Prescott, 1 M. & A. 316;
Ex parte Perfect, 1 Mont. 25;
Bank of Ireland v. Perry, 25 L. T. Bep. N . S. 845 • 

L. Bep. 7 Ex 14 ;
Ex parte Smart, 28 L. T. Bep. N . S. 146; L. Bep. 8 

Ch. App. 220 ;
Re Barned’s Banking Company, 31 L. T . Bep. N  S 

862; L. Bep. 19 E4. 1. F
The Chief Judge.—After the very long argu 

uieut that I  have heard, it  is satisfactory that one 
can bring the case back to a very simple shape. I t  
appears that Lindsay agreed to build a ship for 
Messrs. Marshall, Osborne, and Co., for 76001. I f  
be build the ship they are to pay him 76001., and 
1 they do not pay him 7600Z. the ship must re- 
main his. That 76001. has not been paid. Then, 
bpon what ground could anyone claim to have any 
interest in the ship P I t  is one entire contract, and 
Jjhe substance of i t  is that which I  have stated, 
.be ship is, of course, proceeded with progres- 

sjvely; there is a stipulation for payment by way 
advances as the ship proceeds. There is a sti

pulation that, to the extent of these advances, the 
Purchasers shall have a lien on the ship. But all 
that 
]atic
that is overridden by the general universal stipu-

U1V»«  ------a. : i --------- _____ t ?. t v

ls not Messs. Marshall,
Con that, until you pay Lindsay 76001. that ship 
not Messs. Marshall, Osborne, and Co.’s, nor 

?Py interest in the ship. They can claim nothing. 
'i°w, i t  seems to me that that disposes of the 
question altogether, because, unless that state 
t facts can be shaken, the case of Ex parte 

Waring cannot be resorted to, and no other prin- 
'ple of law need be resorted to. Lindsay is to 
uud the ship, and, as in the course of building, 
*Penses are incurred from day to day, as the 
bip proceeds advances are to be made. The 
Sfeement is so plain and so clear that it  is im 

possible to have any doubt whatever on the 
ueject. The 4th clause, namely, that upon which 
ic learned judge of the court below relies most, is 

6rat which has furnished, to a great degree, the 
i  ^bments I  have listened to on the part of the 
^ aP°ndent. I t  is this, that the vessel shall, from 
b v \ i* me ° f giving or paying the first instalment 
be] essrs’ Marshall, Osborne, and Co. to Lindsay, 

°ug and be deemed in every respect, and for

every and all purposes, to be tho property of the 
said Messrs. Marshall. Osborne, and Co., to the 
extent of their advances. The meaning of that 
one knows well enough is to prevent any outside 
claim from being made upon the ship. Then, for 
the better identification of the said vessel, i t  is 
agreed that certain marks shall be put upon this 
vessel as soon as the keel is laid; but all this shall 
be subject nevertheless to the builder’s lien for 
any unpaid instalment. There is a stipulation for 
the period within which the ship shall be com
pleted, and there is expressed in  the agreement the 
periods at which bills are to be given as the ship 
proceeds; and there is, moreover, this express 
agreement, that all the bills given during the con
struction of the vessel are to be returned by 
Messrs. Marshall, Osborne, and Co. at the comple
tion of the transfer, so that, although bills for 
60001, or any other sums, were to be given before 
the completion, yet when the vessel was com
pleted, and when its delivery was asked for by the 
purchasers, the whole sum must have been paid 
to Lindsay. That is the very essence of the con
tract. And then what takes place is th is : 1001. 
are paid, and at certain periods bills of exchange 
are given for other sums. These bills of exchange 
are discounted by the bankers in the most ordi
nary course of trade ; there was no suggestion, 
no stipulation that these bills were given on the 
security of the ship, although the bills do, on the 
face of them, mention the ship then building, but 
without the remotest intention on the part of any
body, discounter, drawer, acceptor, or anybody, 
that there should be any connection between the 
moneys advanced on the security cf the bills and 
the ship in course of building. I t  has been sug
gested, on the authority of Ex parte Waring, that 
the holders of these bills were entitled to a lien 
on the ship. What part of the ship, I  ask? 
Because i t  goes only to the extent of the advances. 
That is clear in the stipulation. What part of the 
ship, then, are they entitled to P The ship is to 
be one entire substantive thing, and to be the 
builder’s, notwithstanding what I  have read that 
it  should belong to the purchaser to the extent of 
tho advances. I t  is the property of the builder 
until he is paid. The bankers say, that inasmuch 
as there has been a double insolvency and a 
double right of proof, they are entitled to apply 
the principle of Ex parte Waring to this case. In  
my opinion nothing can be more foreign to the 
principle of Ex parte Waring than the case now 
before me. The case of Ex parte Waring pro
ceeds, not upon any favour to the bill-holders, but 
upon the equitable rights subsisting between the 
parties to the bills. The holders are disregarded 
for all purposes of legal claims, but in order, as 
Lord E Idon said— and t hat is the very marrow and 
point of his. decision—to work out the equity be
tween the persons liable in a matter in which they 
are both interested, but in which neither of them 
can claim the property, i t  must be realised for tho 
benefit of the holders, to whom both are under an 
obligation to pay a share. There the equity is 
clear, and if there be any balance i t  is to be 
proved for in the ordinary way by the bill- 
iolders. What has that to do with this case? 
What equity subsists here ? There are no equi
ties, no legal rights that the purchaser of the 
ship can claim until he has paid 76001. What can 
he do, although there is this stipulation in the 4th 
clause of the agreement ? Can he sell any part of
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the ship thus said to belong to him ? Could he 
interfere w ith what any assignee or contractor 
might do for the completion of the ship ? The 
object and intention of that clause is perfectly 
obvious. Everybody knows it is to prevent the 
operation of the order and disposition clause, and 
consequently it  is not infrequent that such a stipu
lation is made. I t  can, however, have no force 
with respect to the completion of the ship. W ith 
respect to the double insolvency, I  quite agree that 
i t  is possible, as has been suggested to me, that 
assignees or other persons might lay their heads 
together and practice a fraud on persons holding 
bills. I  have not the least reason to say that any 
such thing has been done here, and I  find nothing 
whatever resembling it. What is the state of cir
cumstances ? Mr. Marshall became insolvent. 
He is unable to pay his debts, and summons his 
creditors together, and they agree to take 5s. in 
the pound; the billholders are bound by that 
agreement to the extent of Marshall’s debts and 
his liability upon the bills. What is Mr. Mar
shall’s position? Here is a ship in course of 
building, of which a small part, less than one half 
of the agreement price, has been paid off and the 
bills which had been given have been discounted. 
A ll that he could by any possibility do was to pay 
the difference and insist upon the ship being com
pleted for him, Marshall had not the means of 
completing the ship by paying the difference 
between the sums advanced by him, which certain 
right belonged to him, and the value of the ship. 
To relieve himself of the burden of this contract, 
he gives notice to the builders that he abandons 
the contract. He was free by means of the com
position resolution, and he declines to have any 
responsibility whatever. Suppose i t  had been 
otherwise, and that his right and his interest in 
the contract, which revested in him by the com
position, had been sold in any way, and he had 
bargained with anybody to sell his interest, would 
anybody say that the bankers, who had stipulated 
for nothing, and who knew of nothing, for so I  
must take it, had a lien ? Marshall might have 
entered into such a contract, Nobody can dispute 
that he did enter into an arrangement or engage
ment, whatever i t  might be called. That is per
fectly clear on the facts. In  my opinion, the case 
of Ex parte Waring contains law which has been 
very often misunderstood, but the principle of 
which has never been questioned. I t  has no sort 
of application to this case. I f  it  had i t  would be 
directly in favour of the respondent, because the 
equitable and legal right arising out of the con
tract could not be arranged upon any other 
terms than the parties resolve. I  declino to bind 
myself by any opinion now as to what device may 
be resorted to and with what success on the subject 
of Ex parte Waring; but in  this case I  find i t  clear 
and distinct that after Marshall’s insolvency, and 
when he abandons the contract, the trustee of the 
bankruptcy of Lindsay, acting in discharge of the 
simple duty which was incumbent upon him, and, 
perhaps, more than his duty, has furnished money 
to complete the ship, and the ship being com
pleted, i t  is a part of Lindsay’s estate not to be 
affected by any transaction arising out of the bills, 
and not to be affeoted by the principle of Ex parte 
Waring in the slightest degree; but that by 
reason of the original contract, if  i t  had stood 
alone, and by reason further of the conduct of 
Marshall, who was able to deal with and dispose of

his own property, and in that view of the bank
rupt’s estate and that alone, the trustee is enti
tled to the proceeds of this ship, and that there is 
no ground whatever for the claim, which the 
banker’s make, because they are the holders o. 
the bills. The order of the court below must be 
discharged. ___

Lambton and Co., the bill holders, now ap
pealed from this decision.

De Gex, Q.C. and Doria, for the appellants.— 
The Chief Judge’s decision proceeded upon the 
ground that Marshall, Osborne and Co. had no 
property in the ship t i l l  they paid the whole of 
the purchase money. But the contract expressly 
provides that “  the said vessel, &c., shall from the 
time of giving or paying the first instalment by 
the said Marshall, Osborne, and Co. to the said 
Edward Lindsay, belong and be deemed in every 
respect, for every and all purposes, to be the 
property of the said Marshall, Osborne, and Co., 
to the extent of their advance.”  Therefore i t  is 
impossible to say that the property in the ship 
did not pass. In  the old case of Woods v. Bassett 
(5 B. & Aid. 942-6), where there was a very similar 
shipbuilding contract to that ip. the present case, 
Abbott, C. J. (Lord Tenterden) said : “  This ship is 
bu ilt upon a special contract, and i t  is part of the 
terms of the contract that given portions of the 
price shall be paid according to the progress ot 
the w ork; part when the keel is laid, part when 
they are at the light plank. The payment of those 
instalments appears to us to appropriate specifically 
to the defendant the very ship so in progress,and to 
vest in the defendant a property in that ship- 
But the present case is stronger than that by 
reason of the express provision contained in t “  
contract that from the time of paying the , 
instalment the ship shall be the property . 
Marshall, Osborne, and Co. In  Wood v. tse 
(5 E. & B. 772), i t  was held that a provision in " 
ship-building contract making the payment of tb 
instalments partially dependent upon the Pr 
gress of the ship, was an indication of intention 
vest the property as it  was building. The oi 
which we hold having been expressly given * 
value received in iron screw steamer now b P  
ing,”  we are entitled to whatever lien Linds y 
possessed. He had a right to retain the 
until all the bills were paid, and we are also 
titled to have the ship as security for the o 
standing bills in our hands, without being c° 
pelled to complete the purchase. As we ar® r, 
titled to the equities of both Lindsay and M ^ 
shall, Osborne, and Co., and to prove again®* ^eS- 
estates ; the doctrine of Ex parte Waring (lv  ’ & 
345) applies to this case, and gives us a right t 
lien on the ship. They cited— _ fl.

Powles v. Hargreaves, 22 L. T. Rep. 137; 3 1
M. & G-. 430 ;

Bank of Ireland v. Perry, 25 L. T. Rep.
L. Rep. 7 fix. 14;

Bishop v. Shillito, 2 B. & Aid. 329 n ;
Barrow v. Coles, 3 Camp. 92. , the

Little, Q.O., Winslow, Q.C. and F. E. Colt, i°  0f 
respondent, the trustee in the bankruptcy g(j  
Lindsay.—Marshall, Osborne, and Co. Jes 
no property in the ship. In  Mucklow v. Ma V .  
(1 Taunt. 318) it  was held that i f  a person 
tracts with another for a chattel which is 0 ̂  fro 
existence at the time of the contract, tboug 
pays him the whole value in advance, an 
Other proceeds to execute the order, the

J .  S. S*45’

boyer
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acquires no property in the chattel t i l l  i t  is finished 
and delivered to him. [De Gex, Q.C.—That case 
is distinguishable from the present, on the grounds 
stated by Lord Tenterden in Woods v. Russell (5 
k i j - Id’ “ because the bargain there for 
building the barge does not appear to have stipu
lated for the advances which were made and those 
advances do not appear to have been regulated by 
the progress of the work.” ]  Even if  any property 
passed in the ship, it  was subject to the vendor’s 
lien, and no one can claim a ship under the pur
chasers’ t i l l  the whole of the purchase money has 
been paid,  ̂Possession of the ship was to be given 
to the purchasers, but only concurrently with the 
obligation to retire the out sanding bills. Every
thing was conditional upon the payment and re
tiring  of the bills at maturity. The doctrine of 
Ex parte Waring has no application to this case, 
and the appellants have no lien upon this ship, 
they cited ^

Ex parte Chalmers, re Edwards, 28 L. T Ben N  S 
325 ; L. Rep. 8 Ch. 289; P'

VaughanY.Halliday,30 L. T.Rep. N. S. 741; L .Bep. 
9 Ch. 561. *

Be Gex Q.C., in  reply, cited 
Clarke v. Spence, 4 Ad. & Ell. 448 ■
CiKVnua'nn v- LucUe> 23 L - T - E ep. N. S. 376 ; L. Bep. 5 Ch. 773.

Lord Justice J ames said.—T am of opinion that 
this case is really a reductio acl ahsurdum of the 
ease of Ex parte Waring.

The bill holders in this case never, either by 
Contract or by the conduct of anybody, ac
quired or had any charge whatever, direct 
or indirect, upon this thing, which was to 
aye been a ship, and which has now become a 

ship. They were bill holders, having a right 
against the acceptor, and having a right against 
he drawer. Those bills came into existence, no 

houbt, w ith a contract for building the ship, and 
l n a certain state of circumstances, if there had 

een two insolvent estates under the administra- 
>on of the Court of Chancery, or the Court of 
ankruptcy, or one estate being administered 

nder the Court of Bankruptcy and one estate 
Oder the Court of Chancery, under some circum

stances like those it  might have been the duty of 
he trustees of the one estate as against the trus- 
ees of the other estate, or it  might have been the 

jh ty  of both sets of trustees to have insisted upon 
he ship being sold, or that which was to be a ship 
eing sold for the purpose of taking up the bills, 
say there might have been circumstances which 

°he might well conceive in which such a right 
Quid have been acquired, but I  cannot conceive 

hat, in such a state of circumstances as that, 
merely jn order to get rid of what is said to be a 
ead lock, accidentally and casually a benefit 

h ar*se collaterally to the persons who were 
olding the bills because some one had a right to 

A^e them, and that because of that the b ill holders, 
ho never had a right by contract or otherwise 
ith regard to the ship, could interfere with the 

ch k t l̂e two Parties> the vend°r and the pur- 
aser, or the assignees of the vendor or the 

^ SIgnees of the purchaser, to make such arrange
ments as they otherwise could not honestly and 
operly make with regard to that thing which is 
esubject of an executory contract. Icannotcon- 

ri T  ^ laI  *d|e holders of the bills would have a 
Pht to interfere in such a case as that, 

th a i-  Marshall had a fu ll right, i f  he thought 
t that was for the benefit of himself or his 

M o l . I I . LT. S.

creditors, to rescind or abandon the contract, 
and to say I  cannot complete, and the other 
party bad a right to say, “  That being the 
state of things, we will accept your abandon
ment of the contract, and wo w ill complete 
it  for ourselves and take whatever remedies we 
may have.”  I t  seems to be an absolute right on 
the part of Messrs. Marshall, Osborne and Co., as 
well as upon the part of the other side, which they 
might have exercised at that time, on the one side 
to make the abandonment, and on the other to 
accept it. I  say there never was a moment of 
time at which Messrs. Marshall, Osborne and Co., 
or their assignees, had a right to say, “  Sell that 
unfinished chattel and apply the proceeds to the 
payment of the bills, because they happen to be 
in your hands, or in the hands of bankers to 
whom both you and myself are liable. You and 
I  are liable to the same bankers, and therefor© 
sell that ship.”  There was no such right, and 
therefore Messrs. Marshall, Osborne, and Co., by 
becoming insolvent, would not alter the rights of 
the other parties. The right of the other parties 
was to say : We w ill keep that ship until you have 
paid the purchase money, and the bankers had no 
right to interfere with the contract which existed 
between Messrs. Marshall, Osborne, and Co., and 
the vendor, or to enlarge the rights of Messrs. 
Marshall, Osborne, and Co., and to diminish the 
rights of the vendor.

The Chief Judge was of opinion that the right 
was to have the ship upon payment. I t  appears 
to me that i t  is altogether unnecessary to decide 
any point as to the exact nature of the pro
perty which was transferred from time to time, 
or the exact nature of the charge or lien which 
from that time existed with regard to it. The 
substance of it was that the makers or the 
builders of the ship were not to part with their 
whole interest, legal and equitable, except in ex
change for full payment of the purchase money, 
less the last instalment, and therefore everyone 
had a right to say: “  Lou shall not take that ship 
unless you pay the fu ll purchase money.”

I  am of opinion, therefore, that the Chief Judge 
was perfectly right in the opinion at which he 
arrived.

Lord Justice M e l l is h . — la m  of the same 
opinion.

I  confess that when this appeal was first 
opened I  was a little  alarmed at what appeared to 
be an expression of opinion on the part of the 
Chief Judge in Bankruptcy that no property had 
passed in this ship, because for years, since what 
was said by Lord Tenterden, in the case of Woods 
v. Russell (5 B. & Aid. 942), I  have always under
stood the law to be that where a contract is made 
for the building of a ship, and the price is to be 
paid by instalments in proportion to the amount 
of work done upon the ship, that there is an in 
ference that the property passes ; because, if  any 
doubt were thrown upon that rule, i t  would, in my 
opinion, very seriously affect the rights of pur
chasers of ships in the event of the insolvency of 
the vendor who orders ships to be built. But now 
that this case comes to be understood, i t  really seems 
to me that it signifies very little  whether the pro
perty had actually passed or not.

I t  appears to me that it  is perfectly plain, upon 
the construction of the contract, that either the pro
perty had passed to the purchaser subject to the 
vendor s lien for all the sums due and owing

2 M
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except the last b ill, or else the property remained 
in the vendor subject to a charge in favour of the 
purchaser for any sums that he might pay, and as 
an indemnity for him as against the acceptance of 
bills, although I  rather think myself, having 
regard to the express mention of the vendor’s 
lien in the contract, that the true construction of 
the contract is that the property passed subject to 
the vendor’s lien, not only for the giving of the 
bills, but until the bills were paid.

I  apprehend, however, that notwithstanding 
that the property may have passed, the pur
chaser of a ship is not entitled to the possession 
of the ship except upon his being w illing to 
pay the fu ll amount, and i f  the purchaser 
becomes insolvent during the time that the 
ship is building, his merely becoming insol
vent will not of itself dissolve the contract. 
But in the case of a composition, which this is, 
where the property of the purchaser never becomes 
vested in any trustee, i t  is still for him to deter
mine, or i f  he becomes a bankrupt, it  is for h is. 
trustee to determine, whether it  is for the benefit 
of his estate to have the contract completed, 
for i t  does not follow that because he is insol
vent i t  may not possibly be for the benefit of the 
estate to complete the contract. The ship might be 
very nearly completed, ships might have risen in 
value, and a ship, for which the purchaser might 
have to pay £10,000, might be worth when completed 
£15,000. In  that state of things, notwithstanding 
that the purchaser was insolvent he would have no 
difficulty in borrowing money upon the ship with 
which to pay the full price, and in that case I  
apprehend that the vendor would be obliged to 
complete the contract notwithstanding the insol
vency of the purchaser. On the other hand, when 
the purchaser becomes insolvent, the contract 
might be a very onerous one, and i f  the building 
of the ship were to go on and it was to be com
pleted, the costs to the estate would only be in
creased, and therefore i t  is that he may give 
notice at once if he pleases to the vendor that he 
abandons the contract, and in that case the vendor 
might take the property back to himself and 
prove for his damages.

The effect of giving notice is that i t  fixes the 
damages as those caused at the time when the 
notice is given.

I t  appears to me that i t  is unnecessary to 
determine whether a trustee might do that if 
the purchaser bad become bankrupt. Here in 
point of fact, as to Messrs. Marshall, Osborne, 
and Co., there was a composition which left 
the property in the ship in them, and I  do 
not understand what possible right the bill- 
holders had to say that Messrs. Marshall, 
Osborne, and Co. were not entitled to abandon 
their contract with the vendors if that was most 
beneficial to them.

Then i t  is said that if  here they gave notice 
to abandon it  there was a bankruptcy, and 
there is no evidence that Lindsay’s trustees 
accepted it. I  should think I  may assume that 
a person would accept an offer which was for 
his benefit. There is, however, abundant evidence 
to my mind that these parties had accepted the 
offer after Lindsay’s bankruptcy was annulled, 
for Lindsay went on completing the ship, and 
when he was made bankrupt upon a subsequent 
occasion, then his trustee went on and completed 
the ship. For what purpose did the trustee go

on and complete the ship ? Was it  for the benefit 
of Messrs. Marshall, Osborne, & Co., who bad 
become insolvent, and who had given notice that 
they did not claim the ship, but had abandoned 
it  ? An unfinished ship is worth nothing, and it  
was necessary to complete i t  in order to get some
thing for it. I  cannot conceive what possible 
right) the b ill holders had to prevent their pur
suing their contract for their benefit.

There are various ways in which it may be said 
that the case of Ex parte Waring cannot apply to 
this case. One conclusive reason is that at the 
time when this application was made, Messrs. 
Marshall, Osborne, and Co., had ceased to have 
any interest whatever in this ship, and the ship 
was exclusively the property of Lindsay’s estate. 
Ex parte Waring could not apply because that 
case only applies either where the property of the 
acceptor has been pledged with the drawer or the 
property of the drawer has been pledged with the 
acceptor, or where the property is exclusively 
the property of one of the parties. .

I  think, therefore, that the decision of the Chiet 
Judge was perfectly right, and that this appe® 
must be dismissed, and dismissed with costs.

Appeal accordingly dismissed with costs.
Solicitor for the appellant, O. B. Wheeler, agen 

for 8. H. Sewell, Newcastle-upon-Tyne.
Solicitor for the respondent, S. W. Hoyle, agon 

for Hoyle, Shipley, and Hoyle, Newcastle-upon
Tyne.

R O LLS  CO U R T.
Eeported b y  G . W e  LUT K in o  and 8. H . S. L ofthouse, EsdW”  

B arris ters-a t-Law .

April 22, 28, and 29, 1875.
Re A r t h u r  A v e r a g e  A ss o c ia tio n  ; Ex parte C oR ï 

AND HAWKESLEY.

Mutual marine insurance association—Uninco^ 
porated and unregistered body—Winding-up , 
Association for acquisition of ga in— Names £  
underwriters specified in policy—30 Vict.c.
7—Companies Act 1862, ss. 4, 199. _ , ^

By the rules of a mutual insurance association 
'was provided that the members should serer®.?’ 
and respectively, and not jointly or in partners 
nor the one for the other, but each only 
his own name, insure each other’s ships J^ 
one year from noon of any day named 
the commencement of risk, subject to  ̂
conditions endorsed on the form of policy 
to the rules and regulations which should be ^  
ing on all the members of the association. fS 
managers of the association were to be J 
Jackson and William Sheppard, and citn ^  
them might sign their firm name of Jackso ^  
Sheppard to all policies of insurance in the j  ^  
of the association as managers thereof, an^  ĝ 
signature thus given by either of them shou ^  
binding and conclusive on all the members /  ̂  0j  
association, and should have on each an everg 
the members the same effect as i f  each an 
member had personally signed such poïwîÿ- ^»»» 
annual rates on the sums insured were patJ ^ ers’̂ 
advance by quarterly proportions by ^  ntb8’’ 
acceptance of the managers’ draft at three 
date ; or if  paid in cash discount 0f^ 'P 8rCtjaced to 
annum was to be allowed, which was to be P such 
the credit of each respective member ; ¿¡jjn»9e
amount exceeded the claims for losses or
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sustained by the members, such excess was to stand 
to thecreditof each mutual member'proportionately
as he might have contributed, and i f  such contri
butions were not sufficient to meet the claims of 
members for loss or damage sustained within any 
respective year, then such credited amounts should 
be applied to meet such deficiency, and i f  there 
should still be a deficiency, such sum as might be 
required to meet the same should be drawn for on 
each respective member in such proportion as they 
bore to each other. The rules also provided that 
the' managers should have authority to issue 
policies to members for periods less than a year or 
for special risks either in time or voyage policies 
m consideration of special rates of premium, to 
which the reserve fund should in no way apply 
and that the rules might be repealed, altered, or 
amendedbya majority of the members at a qeneral 
meeting. 3

Special rate policies were issued to non-members 
both, before and after an invalid alteration of the 
rules, by which it was attempted to give the man
agers authority to issue special rate policies to 
non-members.

The policies issued by the association were signed 
Jackson and Sheppard, joint managers per pro

curation cf the several members of the Arthur 
Average Association for insuring each other’s 
s ips, every member bearing his equal proportion 
according to the sums mutually insured therein, 
excepting members paying special rates.” 

n * e')' 1870 theassocialionwas ordered to bewound- 
np, and on the 25th May 1871 Gory and Tiawkes- 
ey were settled on the list of contributories. Bu 

the chief clerk’s certificate, dated 20th Dec. 1873 
certain sums were found to be due to holders of 
special policies who were non-members. On a call 
being made on Gory and Hawkesley, they took out a 
summons to have the debts admitted by the certi- 

j  Abate of certain non-members expunged 
eLd that the signature to the policies was not a 
specification of the names of the insurers as 
Squired by the 7th section of 30 Viet., c. 23, and 
eftai the policies were therefore invalid.

■Uetd also that the issuing of special rate policies to 
non-members was ultra vires, and that, notwith
standing the delay in applying to vary the chief 
clerk s certificate, the amounts found due to non- 
members must be expunged.

an unincorporated and unregistered 
mutual insurance association, formed since the 
Passing of the Companies Act 1862, being an 
association for the acquisition of gain, cannot be 
yand-up under the 199th section of theCompanies 

1862.

C  • ^"rtbuf  Average Association for British, 
sh. ei?n. and Colonial built ships was a mutual 
anri ‘nsurance association formed in 1867
menTaS n0t incorP°rated under any Act of Parlia- 
A0t 2sa“)d WaS DOt reS‘stered under the Companies

t0 tB*6 rilI.ea of the association, which were annexed 
w e Poneies issued by the association to members,

80 for as is material, as follows :
ie8Dent;e )memhers of this association severally and 
On®for +Vandi. " f t  J0,lntl-f nor ,n partnership, nor the 
agren +„ ■ ot“ er> bat each only in his own name, do hereby 
of anv V DSnre 6j ch ot,ber’0 ®hipB for one year from noon 
all loi«!T3LIlalf ed a5 th® commencement of risk against 
Policv ?B’ Penis, and damages described in the form of 
®adorsert anaexed> and subject to the conditions
t 6g« la^nr?a ^ ld v 0ri.m ,? l P? I0y ’ and to  those ra le s  and tions which shall be binding and conclusive on all

[ B o lls .

T bl Vo*!?6 association. The managers of this 
association shaU be James Jackson and William Shep. 
pa, eltb0r of them may sign their firm nameof Jackson 
and ¡Sheppard to all policies of insurance in the name of this
riven'hvefff! “ ana*ers. thereof, and the signature thus given by either of the said managers shall be binding and 
conclusive on all the members of this association^and
w ,T  oWV6f n 0aSh and a!1,o£ the said members the same legal effect as if each and every member had personally 
a»?fe„d 8U0h pf  lcyE eaid. managers shall deoide in what section any ship shall be included, the premium to bo paid 
£°^th® 8a“ °’ the allowance for paid-up premium,and the 
value of the ship shall be entered on the policy.

J. Ships classed in French Veritas , American Lloyd’s 
an^ “ I- authorised society’s books for the classifica

tion of ships may be admitted by computation according 
to corresponding class in British Lloyd’s, and shall bf 
divided into sections marked A., B.,0., and so onsne- 
oessively, and̂ paymg; different annual rates as agreed on 
at the time o, entering the association or at the com- 
b«enf ! f ' o£ttDy subsequent year on the sum insured, to 

m advance by quarterly proportions by 
members acceptance of managers’ draft at three months’ 
dan L f Pii ld m,0a8,h.> discount of five per cent, per annum 
will be allowed which shall be placed to theP credit of 
each respective member, and should such amount exceed 
the amount of claims for losses or damage sustained by 
the members during each year respectively, such excess 
shall stand to the credit of each mutual member pro- 
portionately as he may have contributed, and should it 
be that such contributions are not sufficient to meet the 
claims of members for loss or damage sustained within 
a"y,ro?pectlve year, then such credited amounts shall be 
h«Pi  m6et 81°h defiolen°y. aud should there still 

en ailct Sum aa may be required to meet the same Bhall be drawn for on each respective mntual mem- 
b o rueuch proportions as they bear to each other 

3 The said managers shall also have authority to issue 
pohems to members, for periods less than a year, or for
ntfon f laks e ,herIn tlDie or yoyage polioies in consideration of special rates of premium, to be fixed bv said 
managers as m last olanse of the first rule, to which the 
reserve fund should, in no way apply, also to allow 
brokerage and discount to insurance brokers.

The rules farther provided that the affairs of the 
association should be managed by a committee, 
which should have power of calling general and 
special general meetings of the members, which 
should have authority to make, repeal, alter, or 
amend the rules or regulations for the government 
of the association, and the decision of the maioritv 
ot such meeting should be binding and conclusive 
on all the members.

Special rate policies were issued to non-members 
both before and after an alteration of the rules 
made on the 29th March 1869, by which i t  was 
attempted to authorise the managers to issue 
policies to non-members for special risks or on 
voyage policies; bub such alteration was made 
without the sanction of the members at a general 
meeting as provided for by the rules.

The policies issued were signed ‘’ Jackson and 
bheppard, joint managers per procuration of the 
several members of the Arthur Average Association 
for insuring each other’s ships, every member 
bearing his equal proportion according to the sums 
mutually insured therein, excepting members 
paying special rates.

On the 12th Feb. 1870, an order was made for 
winding-up the association. Messrs. Cory and 
Hawkesley were settled onthelist of contributories 
on the 25th May 1871. By the chief clerk’s certi
ficate dated the 20th Dec. 1873, the sum of 17.532L 
I l f :  8d’ was found ‘ 0 be due to holders of special 
policies, many of whom were non-members, 
Amongst such non-members holding special policies 
were Messrs. Hargrave, Ferguson, and Jackson to
Wr “ LP° \ ,Cles had been issued b ° tb  before and atter the a lteration o f the rules.
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In  June 1874 a summons was taken out by the 
official liquidator for a call upon Messrs. Cory and 
Hawkesley, and thereupon they took out a sum
mons asking that, notwithstanding the time limited 
by General Order X X X V , 3J. 52, bad expired, the 
certificate might be varied by expunging the debt 
of Messrs. Hargrave, Ferguson, and Jackson.

Fry, Q.C., North, and Eilbery, for the applicants. 
—The association, not having been registered under 
the Companies Act 1862, was an illegal association, 
and could not authorise Messrs. Jackson and 
Sheppard to act on its behalf, nor ought it. to have 
been wound-up under the 199th section of the 
Companies’ Act 1862. The association had no 
power to issue policies to Messrs. Hargrave and 
Co., who were not members, and did not become 
so by having special rate policies granted to them. 
Again, this being a marine policy, the 7th section 
of 30 Viet. c. 23 requires that the names of the 
assurers should be specified in the policy. They 
referred to

Turnbull v. Woolfe, 9 Jnr. N. S. 57 ;
Bromley v. Williams, 32 Beav. 177 ;
Watsonv. Swann, 11 C. B.. N . S., 756;
Be London Marine Insurance Association, B. Kop. 4 

Ch 611; 21 L. T. Rep. N. S. 97 ;
Re Mexican and South American Company, L. Rep. 2 

Ch. 387 ; 16 L. T. Rep. N . S. 194.
Ghitty, Q.C. and Bohinson, for Messrs. Hargrave 

and Co., contended that the courts had always 
construed the Act of Parliament liberally in favour 
of insurers, and that Jackson and Sheppard signed 
for the members of the association as they were 
authorised to do by the rules. They referred to

Dowell v. Moon, 4 Camp. 169 ;
Reid v. Allan, 4 Ex. Rep. 326.

Southgate, Q.C„ Waller, Q.C., and E. C. Willis, 
for the official liquidator.

Sir G e o r g e  J essel ,— The question which 1 nave 
to decide is complicated with another: that is 
whether this association, as it  is called, should have 
been wound up at all, o rif wound-up at all, whetuer 
i t  should not have been wound-up in a different way. 
As I  understand the decision in  Be London 
Marine Assurance Association (which followed other 
cases), where the objection is simply to strike out a 
debt or to oppose a call order, what I  may call a 
subsidiary application in the winding-up, i t  is not 
open to the applicant to say that the winding-up 
order ought not to have been made. Therefore, an 
objection which amounts to this, that there was no 
jurisdiction to make a winding-up order, or that 
the winding-up order ought not to have been made 
on any other ground, it  ;s not admissible.

Mow the first objection which has been taken 
to the debt which has been proved (debts they 
are, hut for this purpose we may treat one 
alone), which is a claim under a policy for 
insuring a ship entered into with the managers 
of the Arthur Average Association, the first 
objection was that the A rthur Average Associa
tion was an illegal body by reason of its not 
having been registered under the Companies Act 
of 1862, although formed after the passing of that 
Act, and it  was said that, being an illegal body, 
i t  could not authorise an agent to contract on its 
behalf. In  other words, an illegal body could not 
enter into a valid contract of agency, and any 
person dealing with the alleged agent, and having 
notice of the nature of the body, which of course 
all these applicants had, could not avail himself of 
such a contract of agency with the view of charging 
the alleged principals.

Mow that involved another proposition, that 
this was an association coming within the 4th 
clause of the Companies’ Act 1862, and, al
though for a reason which I  have already alluded 
to, and which I  think applied to this case, I  do 
not think I  am absolutely compelled to decide 
this question, yet, i t  being a question of very con
siderable importance, on whicblhave heard a great 
deal of argument, and as to which I  have formed 
an opinion, I  think i t  r igh t to express that opinion 
with a view, if this case goes further, to its being 
before the Court of Appeal, or i f  i t  does not go 
further, that i t  may be before other judges when 
similar questions came to be discussed.

The 4th section of the Act is this : “  No com
pany, association, or partnership consisting ot 
more than ten persons shall be formed after 
the commencement of this Act for the purpose 
of carrying on the business of banking un 
less i t  is registered as a company under this 
Act, or is formed in pursuance of some other 
Act of Parliament or of Letters Patent; and no com-
pany, association,orpartnership.consistingof more
than twenty persons shall be formed after the 
commencement of this Act for the purpose o 
carrying on any other business that has for i 
object the acquisition of gain by the company, 
association, or partnership, or by the individua 
members thereof, unless i t  is registered as a com
pany under this Act.”  The only other section 
which I  am aware of which throws any light o 
the meaning of that section is the 21st section, 
which is in these terms : “  No company formed tor 
the purpose of promoting art, science, religio , 
charity, or any other like object, and not involving 
the requisition of gain by the company, or by t 
individual members thereof, shall, without t 
sanction of the Board of Trade, hold more than 1 
acres of land; but the Board of Trade may Jj 
licence under the hand of one of their princip 
secretaries or assistant secretaries empower a 
such company to hold lands in  such a quantity a 
subject to such conditions as they_think fit.

I t  is to be observed that the objects there m 
tioned are all objects which, according to the den• 
tion which the Court of Chancery gives to the wo 
‘ charitable objects,’ are charitable objects. /  -jj 
are all objects which, i f  described in a testator s 
as the objects of bounty, could be well supported 
charity, and therefore, “ the like objects are„ jjt  
viously objects of the same kind. I t  was quite rig j  
to put in the words “  not involving the acquisition 
gain by the company,”  becauf e!no doubt unde> 
cloak of religion or charity you might estabim ^  
company which reallyhad the private gain 0 g 
individuals in view; therefore, that restricts . , 

But the words, 1 ■byvery properly inserted, j-juu „„v, — , ,
throw some light upon what was meaT.ujcii 
“ g a in ;”  all those words denote objects jn. 
jorima facie would lead to expenditure as 0r 
guished from profit. In  other words, a com psw^ 
an association formed for any of those objects t0
rather be a company or association form 
regulate the spending of the members’ vaonej 
the acquisition of money by any of the &vPay 
bers. The position of a company for g iv in g -  fot 
or spending, is distinguished from a c o m p y  „e 
getting or acquiring anything. Thereto » a[l 
see that the Legislature contemplated, as oCia' 
know that there are, both companies and a■ jjftr 
tions formed for charitable objects or 
objects which include the spending or giving
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money by the members of those companies or 
associations.

The words used are “ acquisition of gain.”  I f  you 
inquire the meaning of the word “  gain ”  i t  means 
acquisition; i t  has no other meaning that I  am 
aware of—gain is something obtained or acquired. 
I t  is not limited to pecuniary gain, in fact, we 
should have to put the word “ pecuniary”  to show it, 
and in no sense, of the word that I  know of does it 
mean commercial profits, except that of course in 
one sense commercial profits are gain. I t  is not 
“  gains,”  but “  gain ”  in the singular. Commercial 
profits no doubt i f  acquired are gain, but I  cannot 
find any word lim iting it simply to a commercial 
profit. I  take the words as referring to a company 
which is formed to acquire something, or in which 
the individual members are to acquire something, 
as distinguished from a company formed for 
spending something and in which the individual 
members are simply to give something away, or to 
spend something, and not to gain anything.

I f  that then is the fair meaning of the word, what 
is the constitution of the association which I  have to 
deal with? I t  is said that a contract for mutual 
indemnity is not within the meaning of that clause. 
What is meant by a contract for mutual indemnity?
I  can understand this (we can take it  between two 
people as well as between two hundred):—A. and B. 
enter into a mutual contract that i f  either of them 
lucurs a loss of a certain kind the other shall make 
i t  good. That is a contract, I  suppose, of mutual 
indemnity; but these contracts are very different 
things—they are that which I  have mentioned.
I  his is simply an association of people, by the rules 
of which it  is agreed that everybody who wants to 
insure a ship against loss shall pay a certain sum 
w  money by way of premium, which sum of money 
is not equal. I t  depends on the nature of the ship 
insured ; that is, on the nature of the loss to be 
guarded against. The sums of money are to go 
into a common fund, and the common fund so 
raised is to be applied in payment of the losses as 
far as it will go, and i f  deficient, the losses are to 
be made good by the members, not in proportion 
to the sums subscribed, as I  understand it, but in 
proportion to the sums assured, which of course is 
a very different thing. The premiums vary in 
amount according to the nature of the risk, and aro 
v®ry different proportions. I t  is quite clear that, in 
addition to these policies, there may be policies for 
Periods less than a year and policies for special 
fisk in respect of which, as I  read the rules, the 
Biembers are not liable to contribute anything 
beyond their premiums.

The result then is th is : the association in- 
®Qres the ships with a view certainly of get- 
‘ng enough money in the shape of premiums, 

at least to pay the losses, to pay the expenses, 
and to have something over in the shape of 

reserve fund. Why is not that an association 
nimed for the purpose of profit, even using the 
0rd “ profit ”  instead of “  gain ? ”  Between the 
ssociation and its members i t  carries on business 

Pa °  -1 v*ew Setting more than it  w ill have to 
t1 f ;  i t  must acquire the difference; it contemplates 
„ 6 acquiring it. I t  is formed for the purpose of 

quiring first of all the sums required for the 
for161186 carry inS *t on, and secondly the sums to 
Qu ?1 a reserve innd at the end of the year. I t  is 
(J: . ® true that the reserve fund may be ultimately 
Pe * i *t is not divided and given back to the
people who have paid too much, but to

[ B o l l s .

another class, because, as I  understand, i t  is alimited 
reserve fund, although i t  stands to the credit of 
each member proportionately as be may have con
tributed ; i t  is a reserve fund, which does not arise 
from the policies of less than a year or from special 
risk policies; to them the reserve fund shall in no 
way apply. So that I  understand that members, 
or those who pay premiums for time voyages or 
special risks, do not get any share of the reserve 
fund. That is how I  read Buie No. 3. The result, 
therefore, is that there is,as between the association 
and its members, a gain—the association acquires 
something.

But then I  think that individual members ob
tain gain. I f  an individual member loses his 
ship he gets his ship paid for, and he gets a 
proportion of the reserve fund, not merely the 
share that he has contributed to it, but also the 
share of the other members, who have got 
time policies or policies on special risks, because 
of course the theory on which the rules of the 
association are formed is that everyone pays more 
than is absolutely necessary, otherwise you could 
not pay the expenses or carry on the assurances. 
The whole theory of insurance is that every 
premium meets something more than the risk ; 
that is the whole theory of successful insurance. 
That being so, it  appears to me that the members 
acquire something. But lam  not prepared to say 
that, even independently of that consideration, an 
association by which people are indemnified from 
losses in carrying on any trade is not an association 
for gain. Some of these associations are for 
insuring freight. The freight is composed partly 
of the expenditure of the ship owner, and partly of 
the profit of carrying on his trade. I f  he insures 
his freight, he insures his actual profit of carrying 
on his trade; that is, he secures himself his profit. 
Is not that a gain ?

I t  seems to me that this Act broadly means 
th is : all commercial undertakings shall be re
gistered. That is the moaning of i t  as I  under
stand it. I t  distinguishes in so many words, 
and intends to distinguish, between commercial 
undertakings on the one hand, in which insurance 
companies certainly are included, for there are 
special provisions relating to them, and what one 
may call literary or charitable associations on the 
other hand, in which persons associate, not with a 
view of obtaining a personal advantage, but for the 
purpose of promoting literature, science, art, 
charity, or something of that kind ; that I  think is 
the broad distinction, and i f  that broad distinction 
is kept in view, I  think there will be no difficulty 
in putting a fair and reasonable and also a literal and 
grammatical construction on the passage. In  my 
opinion, whether the persons who were entitled to 
take out time policies and special risk policies were 
or were not to be members of the association, the 
association in question was one formed for the 
purpose of gain within the meaning of the 4th 
section, and wonld have required registration.

But it  is then asserted that i t  ought not to have 
been wound-up at all under the 199 th section. That 
is my present impression. There are provisions 
for registering an association for the purpose of its 
being wound-up, but it  does not appear to me that 
the unregistered association pointed out in the 
199th section was intended to be an illegal associa
tion formed after the passing of the Act. I  think 
it  must have meant that the' unregistered 
association contemplated was a legal association,

Re A r t h u r  A v e r a g e  A s s o c ia t io n  ; Ex p a r te  (Jo r y  a n d  H a w k e s l e y .
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which might have been unregistered because it  was 
formed before the passing of the Act, or because it 
was excepted, for i t  is not every association 
which requires registration. I t  was within the 
exception if i t  were an association formed after the 
passing of this Act, which did not require registra
tion. The Act of Parliament is clear that there are 
exceptions. I  think, therefore, the plain meaning 
of it  is that the court ought not to wind-up an 
illegal association. But that argument proves too 
much, for i t  is an argument which makes the 
association illegal in any event, and therefore, if  
well founded, would destroy the valid ity of 
the winding-up order, and consequently is not 
admissible for the benefit of the applicants on the 
present occasion.

The next objection is that this is a marine 
policy, and that, being a marine policy, the Act 
of Parliament avoids i t  unless the names of the 
assurers are specified. Now this association was 
one of very peculiar character. The members 
of the association, not jointly, or in partnership,or 
the one for the other, but “  each only in his own 
name, do hereby agree to insure each other’s ships 
for one year from noon of any day named as the 
commencement of the risk.”  The members of the 
association insure each in his own name, neither in 
partnership, nor one for the other, and only for 
one year from noon of any day named as the com
mencement of the risk, and they insure each other’s 
ships.

Then the th ird rule says : “  The sub-manager 
shall also have authority to issue policies to mem
bers for periods less thanayear or for special risks 
either in time or voyage policies, in  consideration 
of special rates of premiums, to be fixed by the said 
manager to which the reserve fund shallinno way 
apply.”  I  take that to mean that when you have 
got a person already a member of the association, 
you may give him a policy in respect of which he 
would have no right whatever to the reserve fund, 
and no liability, therefore, to contribute to the re
serve fund for this purpose; that is, he pays his pre
mium and there is an end of the matter as far as he 
is concerned; but if  a lass occurs he is entitled to 
call upon the other members of the association, 
including also himself to the extent to which he is 
liable under a current policy, current when the 
loss occurs, to contribute to that loss ; but, as I  
understand it, his liab ility  would be measured 
without any regard whatever to the amount for 
which he has insured by a special policy; as to 
that, he is under no liability. Everybody is under 
liability with reference to the amounts insured by 
what has been called the mutual policy. Assuming 
that to be so, in a sense no doubt he is a member 
of the association, and he would be liable in respect 
of his current mutual policy possibly to make some 
contribution to the loss, assuming always that the 
loss occurred within the period of cme year from 
the time of his mutual policy issuing. But if a 
mutual policy were near expiring, I  do not see 
how be could be made liable for anything if the 
mutual policy expired before the loss on the special 
rate policy; I  do not see that he is under any 
liability. He is only liable from the noon of any 
day to the noon of the Bame day in the follow
ing year, so that i t  may well be that, though 
he was a member at the time when the policy was 
issued to him, he would, so to say, have ceased to 
be a member before the loss occurred, and conse
quently he would be entitled to oall upon the other

members who had still current policies to con
tribute to the fund to indemnify him, but would 
not be entitled to call upon the members whose 
policies had expired. This shows the difficulty of 
finding out who assured, because the persons who 
assured are not ascertained persons at the time of 
the insurance being effected, but in the case of a 
special rate policy it  can only be ascertained when 
the loss has actually occurred, inasmuch as the 
years of the mutual policies might have run off 
before loss occurred.

Now the only signature to the policy is that of 
Messrs. “  Jackson and Sheppard per procuration 
of the several members of the Arthur Average 
Association for insuring each other’s ships, every 
member bearing his equal proportion according to 
the sums mutually assured therein, excepting 
members paying special rates .”  I  th ink that does 
not quite express what was meant, that is, that 
every member, not being a special rate insured 
member should pay his equal proportion, and that 
members who have paid special rates are not 
to pay any more, and the result ofthatis that you 
actually do not know who insures. The members 
are only liable for a year from the date of their 
own policies, and if the loss occurred after any 
member’s policy expired, he is not an insurer. To 
suppose that that is a specification of the names 
as required by the A ct of Parliament seems to me 
a most remarkable conclusion for any person 
possessed of ordinary, powers of reason to arrive at- 
I  was told that i t  was concluded by authority. * 
do not always bow to the authority of a court ot 
co-ordinatejurisdiction,but I  endeavour to do so n 
i t  is possible, and i f  an unanimous decision of a 
Court of Common Law had been brought to ®y 
notice saying that that was a specification of the 
names of the insurers, I  am not prepared to say 
that I  should have followed it, i f  it were the decision 
of a court of co-ordinate jurisdiction and a recen 
decision. But I  am relieved from considering tba 
point, because the decisions brought to my notice 
by no means go to any such extent. The omy 
decision bearing on the point was this, that tv*16® 
the insurers consisted of a firm, an ordinary 
common partnership carrying on business, 4,11 
statute was complied with by stating the name 0 
the insurers, and that was the name of the fir °“  
That is all the decision was. I t  does not appc® 
to me to have any direct bearing on the argume ^  
before me, and the only indirect bearing i t  has 
that which was put forward so frequently by j 
Chitty, that it  was evidence of the liberality ^  
Courts of Law in construing this statute in âV°^0 
of insurers, Beyond that it  certainly appear9 
me i t  did not go. A ll I  can say is that the ° J 
names I  find on this policy are Jackson * 
Sheppard; I  find the names of no one else. A s l9 
before, if  i t  is “ members of the Arthur A v e r j^  
Association,”  that is not r ig h t; i t  did not me®0 
then present members of the Arthur 
Association, they were not the people who . ^ 
to insure, and you could not tell t i l l  a future P® B 
who were the insurers. There is no descrip^.^ 
The rules themselves even are not on the P°i 0ut 
that is not to be forgotten You could not fan 
from the policy who were to be liable unde 
rules. Therefore, the argument of the ca 
Campbell’s Reports does not apply. There we 
means of ascertaining from the policy itse ^a t 
the insurers were to be; and I  am of opinion ^  -g 
that objection is fatal to the policy, and tha
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nofĉ  really necessary to consider the next objec-

But the next objection appears to me to be a very 
serious one, and I  cannot see that there is any 
satisfactory answer to it. F irst of all i t  appears 
tnat the rules were altered on the 29th March 1869 
oy which “  members ”  were struck out so that vou 
might insure any one by special risks or on voyage 
policies. This appears to have beeu done, not 
according to the rules, at a general meeting, but at 
a meeting of the committee. But Mr. Cory, one of 

'JPPl'cants. before me, was insured by policies, 
the last ot which was dated on the 8th Sept 1868
T«fto v,‘S- °A C0U/ se loDg before fcha 29th March loo9;he is, therefore, not bound by these alterations 
and be never authorised his credit to be pledged 
1 decline to enter into the position of the other 
apphcant Mr. Hawkesley. But, as I  said, according 
to the well-established rule now in suits, as regards 
misjoinder, you could always amend by striking 
out the apphcant. I t  is not necessary to go into 
the question whether or not Mr. Hawkesley has 
sanctioned these alterations because Mr. Cory alone 
could support the application.

Then there being* no valid alteration, the rule 
ppears to me to authorise the managers to insure 

members only on theso terms.
Then i t  is argued that the mere issuing of 
policy to a person on these terms makes him 
member; now 1 am unable to accede to that. 

Members are defined, and they are defined to
e l h Pe° i i r , ’',’h? . in fT e fo r  a >’ear' and in ju re  each others ships for that year, and the way
they insure is by making contributions. But these 
People never insured anybody for a year; they 
rn, no.fc msure anybody for any time whatever.

ney sunpiy pa1 j  a premiumas every insurer does, 
tboflfc seetns Î°  me t0 be an abuse of terms to say 
enrit a,man wn° pays a premium thereby pays a 

ntnbution to the insurance of his own ship. That 
iu  tbe m e tin g  of the rule. The plain and 
itérai and common-sense meaning coincide in this 

ease, as they generally do, and in my opinion the 
Uing of a policy to any person not already a 

member was not authorised by this rule, and con- 
.J 'm n ü y  the act of the agents was wholly 
unauthorised ; the power of attorney under 

nich they acted or assumed to act did not 
nier upon them the authority to enter into 

it»lSif Sontraot> and consequently the contract 
elt does not bind the association. I t  appears 

* ® e Î bat Persons wbo enter into these con- 
, havo .no right to complain. They must 

VR had notice of the nature of the body which 
as contracting with them, and of course notice of 
e ru.es and regulations which form the consti- 
tion of the company. As 1 said before, con- 

to t RInK tb? enormous importance of the question 
th Ulc,Parties, and the nature of the objections, I  

ought i t  right to give my opinion on this objection

to the ordinary practice of the Court of Chancery, 
after a chief cle^k has made a certificate and eight 
days have expired, you cannot get rid  of that 
certificate except on special grounds. The nature 
ot those special grounds has nowhere been strictly 
dehned, but i t  must be something substantial, and 
it  also must be at a time when you do not very 
much vary the position of the parties. Now in 

F,resent case it  must be remembered that the 
certificate is obtained by the official liquidator, who 
m a sense represents everybody. The persons who 
now apply had no direct intervention in the matter 
Ihey are not in quite as bad a position, i f  I  may 
®ay ®°> as- Pa.r ^ ea t°  a suit, who are present when 
the decision is given ; their direct intervention is 
caused byan attempt to make them pay something, 
and then their attention is first aroused. In  the 
next place the creditors have done nothing more 
than prove they did not obtain a dividend, and 
they have not obtained a call; therefore, their 
position is not affected except to the extent of any 
costs they may have incurred subsequently, and 
which the court may give them. And th ird ly  it  
must be and no doubt will be considered that the 
questions upon which the official liquidator at first 
had to decide, a.nd the questions which the court 
has now to decide, are not matters which everv 
one can décide for himself : they are not matters, 
so to say, so plain, and so clear, and so easy that 
every polioy holder must be considered to have 
known them from the beginning and to have stood 
by and acquiesced in what has taken place. The 
mere length to which this argument has gone, and 
the nature of the discussions which has taken place,
1 think w ill be sufficient to show that. Looking 
therefore, to the fact that in the other cases as" 
great an amount of delay has not been considered 
sufficient to induce the court to say that therights 
of the parties are finally established, and considering 
that the special reasons I  have mentioned are to 
my mind very strong indeed, I  th ink there is no 
such delay as should preclude the applicants from 
the relief, which they would, otherwise, be en
titled to.

That being so, I  th ink the proper order to 
make is to expunge the debts, and, considering 
that the creditors have been brought here after 
this lapse of time, I  think it  would bo only right 
to provide for their costs, as well as for the costs of 
the appellants and the official liquidator, out of the 
estate subject to the winding-up I  think inasmuch 
as there may be a question as to whether the 
creditors or alleged creditors are not entitled to 
obtain a return of their premiums from somebody, 
it  would be right to add to the order that it is 
made without prejudice to any application which 
they may be advised to make to obtain the return 
of the premiums so paid.

Solicitors : F. W. Hilbery ; W. W. Wynne; West all, 
llooerts, and Barlow.

com*1 tbe.se grounds the only conclusion I  can 
d e c a° tbat tbe question of delay is not 
Crerl-t adverse,y to the applicants, the alleged 
thP; ' j ?  are D0t ort'ditors of the association, and 

r  debts ought not to be allowed. 
donKiWt*le question of delay istoacertain extent no 
law Dt t0 bedealt with as a matter of discretion. The 

seems to me to stand in this way. By a general 
which was authorised by Act of Parliament, 

be!» ,nar? Practice of the Court of Chancery has 
extended to winding-up cases, and according
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ON APPEAL PROM THE SUPREME COURT OP HALIFAX, 
NOVA SCOTIA.

Beported by J a m b s  P. A s i’ ik a i .l , Esq., Barrister-at-Law.

March 17, and 18, 1875.
(Present, The B ight Hons. Sir J. W. C o l v il e , Sir 

B a r n e s  P e a c o c k , Sir M o n t a g u e  B. S m i t h , Sir 
R. P . C o l l ie r , a n d  Sir H e n r y  K e a t in g .)

T h e  C o b e q u id  M a r in e  I n s u r a n c e  C o m p a n y  v .
B a r t e a u x .

Marine insurance — Master’s power of sale— 
Stringent necessity—Total loss—Notice of aban
donment.

The master of a ship may, under certain circum
stances, effect the sale of his ship so as to thereby 
render the underwriters liable for a total loss 
without notice of abandonment, but he can only 
do so in cases of stringent necessity—that is to 
say, a necessity that leaves the master no alter
native, as a prudent and skilful man. acting bond 
fide for the best interests of all concerned and 
with the best and soundest judgment that can be 
formed under the circumstances, but to sell the 
ship as she lies. I f  he comes to this conclusion 
hastily, either without sufficient examination into 
the actual state of the ship, or without having pre
viously made every exertion in his power, with 
the means then at his disposal, to extricate her 
from the peril or to raise funds for her repair, he 
will not be justified in selling, even though the 
danger at the time appear exceedingly imminent. 

T h is  was an appeal from the judgment of the Su
preme Court of Halifax, Nova Scotia, of the 8th 
Feb. 1873, discharging a rule nisi obtained by the 
appellants for a new trial in an action brought by 
the respondent against the appellants.

The action was brought by the respondent to 
recover 4000 dollars and interest upon a policy of 
insurance effected with the appellants in the sum 
of 4000 dollars upon the brigantine Foyle, valued 
at 8000 dollars, for twelve mouths, that is to say, 
from the 23rd June 1868, at noon, until the 23rd 
June 1869. The policy was a time policy in the 
uBual form.

The w rit and declaration were issued on the 10th 
Aug. 1870, and contained two counts on the policy 
for a total loss, and a common money count for 
interest. To the counts upon the policy the ap
pellants pleaded five pleas, and to the money count 
never indebted. The th ird  plea, which denied 
that the vessel was lost by the perils insured 
against, and the fourth plea, which averred that 
the alleged loss was caused by the fraud and neg
ligence of the respondent and his servants, and not 
by the perils of the sea, are the only pleas material 
to this appeal.

The cause came on for trial before the Chief 
Jnstice of the Supreme Court of Halifax and a 
jury, on the 11th Oct. 1871. A t the trial, the ap
pellants admitted the making of the policy, and 
also that the respondent was interested in the 
vessel, and evidence was adduced of (amongst other 
things) the following facts :

The respondent was part owner of the Foyle, the 
vessel insured, of which he owned 44/64ths, James 
Boy her master 16/64ths, and one Downie 4/64ths.

On the 15th June 1869, the Foyle, a brigantine 
of 243 tons register, then a good vessel, about 
three years old, and worth about 10,000 dollars,

left the harbour of Lingan, in Nova Scotia, with a 
cargo of coals, bound for Boston, and anchored 
outside the bar of the harbour. A t 11 a.m. on the 
following day, the 16th June, the Foyle proceeded 
on her voyage, with a whole sail breeze from the 
south-west. About th irty  minutes after getting 
under way the vessel ran upon a sunken reef off 
the southern head of Lingan Bay, distant about 
three miles from Lingan, about one mile from 
Bridgport, and at the utmost half a mile from the 
shore. The vessel struck about an hour before 
high water on a shelving ledge—not a Bharp rock 
—on the western side of the reef, almost broadside 
on.

The master of the Foyle, upon the vessel s trik 
ing the reef, threw the sails aback, but she would 
not back off. He then signalled for the tugboat at 
Lingan, and a kedge anchor with sixty or seventy 
fathoms of line was run out, and all the strain it 
would bear put upon it. The tugboat soon arrived, 
and at high water took a hawser from the Foyle■ 
An attempt was then made to get the vessel off by 
jerking at the hawser, but without success, the 
hawser having twice parted. The master of the 
Foyle and the master of the Lingan tugboat then 
consulted, and the master of the tugboat having 
told the master of the Foyle that he thought itwas 
of no use trying any more with the boat, and that 
the master of the Foyle had better get the coals 
out of the vessel, for i f  the wind came from the 
north he would lose her, left the Foyle and returne 
with his tug to Lingan. After dinner the crew ot 
the Foyle commenced to throw the cargo over
board, but they did not discharge more than abou > 
ten tons of coal. A t the next high water, between 
12 and 1 a.m. of the 17th June, another attemP' 
was made to get the vessel off by heaving on t 1 
kedge anchor, but failed.

On the morning of the 17th June the wind beg3  ̂
to change tothenortb, and about 5 a.m. the maste 
of the Foyle, being very uneasy, went ashore, no*'® 
his protest, and procured three persons, najn® ^ 
James McDonald a shipwright, and Biohard L atP 
formerly a shipmaster, both of Lingan, and J° ^  
Diggins master of a schooner belonging to L aSej 
port, in the United States, to go on board the vess 
to survey her. The surveyors got on board 
vessel between 10 and 11 a m. the same day,
17th June, and at the time they went asb°oC[ 
which was between 11 a.m. and noon, t,̂ 10,iuiey 
was about W.N.W., hauling northwardly. 1 t| 
agreed that the vessel should be condemned, .j. 
to give every chance of getting her off. t0 .. g 
until two o’clock of the 18th June before se 
her, and advertisements were written out to 
effect that the vessel would be sold at ^ aKgier- 
They, however, about an hour afterwards, ^ j.
mined to sell the vessel on the same day,*®6 Td 
June at four o’clock. The reason given by B*® wag 
Laffin, the only one of the surveyors w. t j0n 
called at the trial, for the change of determio 
was, that the wind actually went round 
north-east before the survey was written on • rg 

Upon coming to this conclusion, the sHr^vy1iob 
made a report in  writing of their survey,in 
they stated as follows off

“  We find that the said vessel has stran ^  
the southern head of Lingan Bay, expose 0 t> 
storms of the Atlantic, making water, ly1?® rabiy 
reef, and in a very dangerous position, consi |jiog 
hogged on the port side, badly strained, gjJlid 

I heavily on her bilge. We also find that
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vessel lies in such a dangerous position that, should 
the wind happen to change and blow from the 
north-east, south-east, or east, she would propably 
go to pieces immediately. We therefore recom
mend that the said vessel be advertised and sold 
this day, without running the risk of leaving her 
overnight, that she may be stripped of her sails 
and rigging, and sold as soon as possible for the 
benefit of all concerned.”

Bichard Laffin, who was examined for the plain
t if f  (resp.) at the trial, admitted in cross-examina
tion that he could not say that the vessel was making 
water, that she had a list to port of only two or 
three strakes, or from 18in. to 2ft., and that, i f  she 
was either hogged or strained as stated by the 
surveyors, she would have been leaking. Evidence 
was given by the defendants (apps.) to show that 
upon these points the survey was incorrect.

About 1 p.m. of the same day, the 17th June, 
the Glace Bay tug went up to the Foyle and backed 
close to her. John Dunlap, the mate of the Glace 
Bay tug, then threw a line to the Foyle, but it was 
refused, and a man on board prevented another 
from catching it. On the 17th June, between four 
and five in the afternoon, the master of the Foyle 
sold the vessel and cargo by public auction in 
^-iingan, two or three advertisements having been 
put up in Lingan about two hours before the sale. 
The vessel was sold for about 1000 dollars, and was 
bought by Bichard Laffin, one of the surveyors, 
for his two nephews.

Immediately after the sale, preparations were 
made by the purchasers to get the vessel off. 
Between seven and eight in the evening of 
the same day, th irty  men were taken down 
to the vessel with the Lingan tugboat and a 
schooner. F ifty  to sixty tons of coal were dis
charged out of the vessel into the schooner, and 
ten tons were thrown overboard. They worked 
steadily until 3 a.m. on the morning of the 18th 
June, and the Foyle’s bower anchor was then ran 
out and let go, and by hauling on the anchor and 

edge, aod jerking at a new 7-in. hawser which 
had been hired for the purpose, the vessel was got 
off about half-past three in the morning of the
doth June, without having sustained any damage
Whatever, except the loss of a small piece of her 
shoe.

During the whole of the time the vessel was on the 
rcef the weather was fine, and although the wind 
got round to the north on the 17th June, and there 
Was a breeze in the afternoon, the weather was not 
severe at all on that day; but i t  was alleged that 

the wind had continued in the north, i t  would 
have been impossible to have got the ship off.

There were four tugs and abundance of men from 
Bingan to Cow Bay; and 80 to 100 men at Bridg- 
Port, whose services could have been obtained by 
t ne master of the Foyle, and he had the same 
means of extricating his vessel as were actually 
Used by the purchasers to get her off within his 
reach and in his power.

There was conflicting evidence as to the wind to 
hu expected on the 17th June. The statement of 
he master was, that on the 17th he “ expected a 

„  J’hhg breeze,” and that at the time of the sale 
there were indications of a heavy blow,”  and 

i t  ̂ ehard Laffin stated that at the time of the sale 
‘ had the appearance of being rough,”  but they 

ere contradicted upon this point by the master of 
Wl? k ’hgan tugboat; a witness for the respondent, 

u stated that the wind “  was going down at the

time of the sale,”  and also by the witnesses who 
were called for the appellants, whose evidence was 
to the effect that i t  was usually fine in June, July, 
and August, and that the middle of June was the 
finest season at Lingan, and that gales, to injure a 
vessel lying where the Foyle was, were unusual in 
June, and that there were no indications of a 
heavy blow.

There was also a conflict of opinion between the 
witnesses for the respondent and those for the ap
pellants as to the course a prudent uninsured owner 
would have pursued under the circumstances.

A t the close of the respondents’ case, the counsel 
for the appellants moved for a nonsuit, on the 
grounds, amongst others, that there was no notice 
of abandonment, and that the sale was not jus ti
fiable, but the Chief Justice refused to nonsuit the 
respondent.

The Chief Justice directed the ju ry  as follows : 
“  The want of a notice of abandonment could only 
be excused by the necessity of the sale, if  that 
necessity existed. This was a point of a good deal 
of nicety, which he would reserve, if the appellants’ 
counsel desired it, for the consideration of the 
court. The main question was the alleged neces
sity for the sale, and the ju ry  must look w ith a 
sharp and jealous eye at the transaction, marked 
by many unusual and suspicious circumstances. 
There was no evidence of a fraudulent stranding. 
A  resident would have avoided the shoal, but it 
was not on the chart, and it  was unknown to the 
master. Being competent to command the ship, 
his ignorance or want of caution in this matter 
afforded no defence to the underwriters ; but, bein'» 
on shore, had he exerted himself with sufficient 
promptitude and energy P The Chief Justice here 
cited the rules of law, as laid down in Arnould, 
and in our own decisions, and put i t  to the jury 
whether the master ought to have been content 
with the discharge of only ten tons of coal on the 
16th, and should not have called in on that and 
the succeeding day a body of miners or other men 
in the neighbourhood, and attempted by their aid 
what the purchasers actually effected. The ju ry  
should consider, too, whether the holding of the 
sale on a day sooner than was at first intended was 
a bond fide and honest act, or was the result of 
any contrivance or collusion. The survey also had 
been hurriedly and incautiously drawn; all these 
facts, on which I  forbore to give any opinion, were 
to be taken into account. There was no proof 
of the vessel having been overvalued or over
insured, and the master disclaimed any interest 
in the purchase. Still, i f  he had precipitated the 
sale for want of firmness or of judgment, this was 
one of the cases where the owners must suffer 
from it. He could sell his own quarter, but not 
the other three-quarters, so as to bind the insu
rers, unless an extreme over-mastering necessity, 
a moral necessity for the sale, had been shown to 
the satisfaction of the jury. I  lastly told them, 
that if  they found for the respondent this was not 
one of the cases in which, as I  thought, they should 
give interest, and that the defendants were entitled 
to credit for one-half of the net proceeds, being 474 
dollars for 3526 dollars.”

The jury found a verdict for the respondent for 
3526 dollars.

On the 14th Oct 1871 the appellants obtained a 
rule nisi for a new trial, on the grounds of misdi
rection, the verdict being against law and evi
dence.
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On the argument of the rule, on the 8th Feb. 
1873, the Supreme Court gave judgment dis
charging the rule unanimously on the question of 
misdirection, but Mr. Justice Wilkins dissenting 
on the question whether the verdict was against 
evidence.

The judgment of the majority of the court, de
livered by Mr. Justice Ritchie, was founded upon 
the argument that, although the master of the 
Foyle did not appear to have exercised all the 
means in his power to get his ship off, and had not 
exerted himself w ith sufficient promptitude and 
energy as to justify the sale of the ship, yet this 
was a question for the jury and not for the court, 
and the Chief Justice having left the qnestion to 
them, and they having found for the plaintiffs, 
their finding ougbtnot to be disturbed. Mr. Justice 
W ilkins differed from the rest of the court upon 
the ground that there was no necessity for a sale 
shown upon the facts proved, and that the finding 
of the jury, being in opposition to those facts, 
ought to be set aside.

From tbiB judgment the appellants, on the 28th 
Fob. 1873, applied for and obtained from the 
Supreme Court of Halifax leave to appeal to Her 
Majesty in Council, and they appealed accordingly 
upon the following, amongst other grounds :

1. Because there was no evidence upon which a 
ju ry  could properly proceed to find that there was 
a total loss of the vessel by the perils insured 
against.

2. Because the verdict was against the evidence.
3. Because notice of abandonment was neces

sary.
4. Because the learned judge misdirected the 

jury, and led them to suppose that even if  the 
vessel could have been extricated from her posi
tion by means within the reach of the master, and 
that i f  he sold the vessel without first exhausting 
those means, the sale might still be justified by 
necessity.

5. Because the question whether the master 
could, by means within his reach, and which he 
could reasonably use, have extricated the vessel, 
was not clearly put to the jury.

6. Because the learned judge ought to have 
explained to the jury that the true question in 
the case was, whether the vessel under the cir
cumstances, was in such a condition, take all things 
together, that it  was not worth while to pursue 
her any further, or to make any further attempt to 
save her, with a view to recovering her and 
restoring her as a seagoing ship, or that the as
sured would have been justified as a prudent man 
in abandoning her, and giving up all further in
tention of extricating her from her position.

7. Because owing to the want of a proper under
standing of the law, and of the effect of the sale, 
the ju ry  found a verdict wholly unwarranted by 
the evidence.

8. Because there was a miscarriage of justice, 
and the verdict for the respondent ought to be set 
aside and a new trial granted.

Watkin Williams, Q.G., and Wood H ill, for the 
appellants.—There are two questions in the pre
sent case; first, whether the case is one of total 
loss or average loss ; secondly, whether, assuming 
a constructive total loss, the master did right in 
selling, or should have given notice of abandon
ment, and have kept the ship and done his best 
with her.

First, we submit that there was no total loss

upon the facts proved. W here  a ship is stranded 
or damaged, i f  i t  is absolutely and physically im 
possible to restore her, she is an absolute total 
loss ; but, assuming the physical possibility of 
restoring her to her form er condition, then the 
test of her being a tota l loss is not whether it  is 
best and most expedient under the circumstances, 
in  the interests of her owner, to sell or to try  and  
restore her at great risk  and expense, but whether 
the outlay in  trouble and expense w ill exceed the 
value of the ship when rescued and repaired. A  
p artia l loss cannot be turned into  a tota l loss, even 
by a prudent sale by a m as te r; the test is not 
whether a prudent owner, uninsured, would have 
sold, but whether the cost o f repairing  (or fo r 
warding of goods) would exceed the value of the 
th in g  insured when restored.

Beimer v Ringrove, 6 Ex. 263 ;
Navone v. Haddon, 9 C. B. 30 ;
Parsons on Marine Insurance, vol. 1, pp. 148,149,150. 

The power of a master to sell, so as to bind his 
owners and the ir underwiters, is entirely lim ited  
by the necessities of the case. In  A rnould  on 
M arine  Insurance (4th  edit., vol. 1, p. 333), i t  is 
said, “ The exercise, however, of this powor (to 
sell) is most jealously watched by the English  
courts, and rigorously confined to cases of extreme  
necessity, a necessity that leaves the master no 
alternative as a prudent and a skilfu l m an, acting  
bona fide for the best interests of all concerned, 
and w ith  the best and soundest judgm ent tha t can 
be formed under the circumstances, but to sell the 
ship as she lies. I f  he came to this conclusion 
hastily, e ither w ithout sufficient examination into 
the actual state of the Bhip, or w ithout having  
previously made every exertion in  his power, with  
the means then a t his disposal, to extricate her 
from  the peril or to raise funds for her repair, n0 
w ill not be justified in  selling, even though the 
danger at the tim e appear exceedingly im m inent.

Cambridge v. Anderton, 2 B. & C. 691; o
Idle v. The Royal Exchange Assurance Company, 

Brod. & B. 151 ; 8 Taunt. 755.
There is no loss by sale in marine insurance ®W , 
an assured can only recover for a total loss after 
a sale where the facts of the case show a total loss« 
independently of the sale. [S ir H. S. K eating- ''' 
That is to say if the facts were such as to occasio ̂  
a necessity for an immediate sale, a total 1°- 
accrues as soon as the sale takes place. The sa ^ 
does not make the total loss, but is justified hy 
proper apprehension of i t ; but i f  the ship w n 
actually lost there would be no total loss it 1 
sale did not take place, so that in one sense the 
is a loss by sale.] But in this case there were 
facts justifying the sale. I t  appears fro® 
evidence that the ship could have been extrica ^  
from her position by means within the reac 
the master and this being so, the master assurnf^ 
that he acted bona fide in the sale, was not un  ̂
such a necessity to sell as to constitute the sa 
total loss, either constructive or actual. The s 
was not in imminent danger of destruction a  ̂
time of the sale, and i t  is only such dange a| 
would have justified sale and constituted a 
loss. _ i ueen

Secondly, but even supposing the ship !ia(h ,JC- 
so damaged that she would have been aeons ^  
tive total loss, we submit that the facts show 
it  would have been a more prudent thing 0 -veo 
part of the master to have kept her and gy(
notice of abandonment. Her rescue was so ^ 8t 
and the means at his disposal so abundant
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there was no reasonable excuse for the sale under 
such disadvantageous circumstances.

Thirdly, the necessity for notice of abandonment 
was not superseded by the sale. [S ir H. S. 
K eating .—I f  there was an immediate necessity 
for a sale, notice of abandonment was practically 
impossible, and as soon as the sale had taken 
place there was nothing to abandon. The under
writers can claim to deduct the proceeds of the 
sale from the total loss as salvage, but how can 
they claim notice of abandonment P] The res still 
existed in specie.

Cohen, Q.C. and Grantham, for the respondent. 
—The appellants assume that the apprehension of 
danger to the ship is no material element in a case 
such as this. We submit, first, that if  a vessel is 
placed by the perils of the seas in such a position 
that the master has by the necessity of the case an 
implied authority to sell her so as to convey a good 
title  to the purchaser without the assent of the 
owner, and if, acting in good faith and for the in 
terest of all concerned, he does sell her, then the 
assured can recover as for a total loss from the 
Underwriter. Secondly, that the question whether 
there was a reasonable necessity for a sale does not 
depend upon the ultimate event,but upon the con- 
sidération whether there was reasonable appre- 
hension that the ship would not bo saved, and 
whether the master in selling acted in good faith 
and with a view to the interests of all concerned, 
and that this question is one entirely for the jury, 
th ird ly , that in the present case there was evi
dence on which the ju ry  might reasonably find 
that the sale was justifiable, and that there 
was no misdirection, and that the verdict ought 
hot to be disturbed. Fourthly, that no notice of 
abandonment was necessary.
. First. In  the case supposed the ship has become 
irrevocably the property of the purchaser, and the 
owner has been as much deprived of her as i f  she had 
been captured,condemned,and sold. Now i t  is clear 
that the underwriters undertake to indemnify the 
assured as much against deprivation of as damage 
c° property. In  Arnould on Marine Insurance (4th 
o ,ik, vol. 2, p. 882), i t  is said : “  Every effective 
Privation of the spes recuperandi amounts to an 
absolute total loss.”  In  fact, the contract of in
surance is a contract of indemnity against loss, 
and undoubtedly the assured has in the supposed 
oase entirely lost his property. The only question 
s> whether the loss can be properly said to have 
been occasioned by the perils of the seas. I t  is 
argued by the appellants that the loss is occasioned 
y the sale, and not by perils of the seas. This 

argument is fallacious; it is a general principle of 
aw that i f  a cause has for its necessary conse

quence an effect which occasions a loss, then that 
°Ss is in law occasioned by the primary cause :

Phillips on Insurance, § 1132.
lo n id e s v .  The U n iv e rs a l M a r in e  In s u ra n c e  C om pany

8 L. T. Rep. N . S. 705 ; 32 L. J. 170,C. P. : 1 Mar!
Law Caa. O. S. 353.

-a ship is insured against loss by fire at sea, and 
si? re.breaks out and burns a hole in the ship’s 
j Qe> into which the water rushes and causes the 
1 ®S the vessel in fine weather, this would be a 

8 by fire. The same principle is equally true if  
Wh'CuUSe naturally and necessarily produces an act 

*. occasions the loss ; e.g., if goods are insured 
. Kauist fire, and damage is done by water poured 
liahl extillffuish the fire, the underwriters are

a for this damage. Again, in Barker v. Janson

(17 L. T. Rep. 1ST. S. 473 ; L. Rep. 3 C. P. 303, 305 ; 
3 Mar. Law Cas. O. S. 28), Willes, J., says : " I f  a 
ship is so injured that it cannot sail without re
pairs, and cannot be taken to a port at which the 
necessary repairs can be executed, there is an actual 
total loss, for that has ceased to be a ship which 
can never be used for the purposes of a ship.”  In  
the case, then, of a ship not being worth repairing, 
there is a total loss, but it  does not become a total' 
loss until the owner elects not to repair; and as 
i t  is his election which fixes and establishes the 
total loss, i t  would be an equally good argument 
to say that there was no total loss in such a case 
by perils of the seas. But the true answer is, that 
since the election nob to repair is the natural and 
reasonably necessary consequence of the perils of 
the seas, the law considers that the loss occasioned 
by such election is a loss by perils of the seas. 
Where, then any peril insured against, neces
sarily brings about a state of things which results 
in a loss, that loss falls upon the underwriters : 

Dent V. Smith, 20 L. T. Rep. N . S. 868 ; L . Rep. 4 
Q. B. 414 ; 3 Mar. Law Cas. O. S. 251 ;

S tr in g e r  v. E n g lis h  a n d  Scotch M a r in e  In s u ra n c e  
Co. (L im ite d ) , 22 L. T. Rep. N. S. 802 ; L. Rep.- 4 
Q.B. 676 ; 3 Mar. Law Cas. O. S. 440.

If, then, the sale by the master was in this case 
rendered necessary by the danger to which the 
ship was exposed, and the sale deprived the ship
owner of his ship, i t  follows that the loss sustained 
by the shipowner was occasioned in law by the 
perils of the sea. The correctness of this view is 
confirmed by the fact that, in all insurance cases 
similar to the present, the only question submitted 
to the jury has been, whether the sale was effected 
with a view to the interests of all concerned, and 
was reasonably necessary. A  contrary doctrine 
would be most prejudicial to underwriters, because 
i f  a master is not to be encouraged iu doing what 
is best in his judgment for all concerned, acting 
on reasonable probabilities, he would be at liberty 
to let a damaged ship go to pieces and yet recover 
against the underwriters. In  thé present case 
the master acted upon the probabilities laid before 
him by the report of the surveyors and his own 
judgment, and i f  he acted reasonably in selling 
the ship, he acted for the benefit of all concerned, 
and his acts should be binding upon the under
writers.

In  all cases in which a sale is found to have been 
reasonably necessary, the underwriters are liable 
for a total loss :

M ille s  v. F le tc h e r, Dougl. 219, 232 ;
D o y le  v. D a lla s , 1 M, and R. 48 ;
G a rd n e r v. S a lv a d o r, 1 M. and R. 116 ;
Robertson v. C a rru th e rs , 2 Stark. 571 ;
F le m in g  v. S m ith , 1 H. of L. Cas. 514 ;
M o u n t v. H a rr is o n , 4 Bing. 388 ;
F a rn w o r th  v, H y d e , 34 L. ,T, 207, C. P. ;
Arnould on Marine Insurance, 2nd edit., vol. 2, pp. 

1090, 1095; 4th edit., p. 885 ;
Phillips on Insurance, §§ 1524,1569, 1570,1571.

A ll these cases show that if there wasa reasonable 
necessity for the sale on account of the dangers 
threatening the ship, the owner can recover for a 
total loss, and there are two grounds on which 
these cases are decided; first, because the property 
has thereby passed out of the hands of the ship
owner; secondly, because if the underwriters were 
upon the spot at the time, the owner might 
abandon to them, and that the sale marks the 
owner’s election to abandon. Bayley, J., in 
Gardner v. Salvador (1 M. & R. 116), says that 
there is “  no such head in insurance law as loss by
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Bale,”  and this is true in a certain sense, as where 
a ship is not worth repairing, and the owner can 
be communicated with and is not, or does not give 
notice of abandonment after receiving a communi
cation ; or where a ship is damaged but is not in 
any danger. In  the latter case the master haB no 
authority to sell. But when a ship is in imminent 
danger, there is no authority to show that the 
above dictum applies. I t  cannot be contended that 
if  a ship is in imminent danger, and is sold, but is 
afterwards got off by the purchaser and repaired, 
there is by reason of her rescue no total loss.

Secondly, under what circumstances is there 
such a reasonable necessity for a sale as to justify 
the master in selling the ship and to enable him 
to give a good title to the purchaser p Oa this 
question the law has changed during the last 200 
years. I t  has always been held that if there is no 
valid reason for the master not communicating with 
the owner before selling, a sale without previous 
communication is invalid. But in former times it 
was generally impossible to communicate within a 
reasonable time, and i t  was considered dangerous 
to allow a master a discretionary power of sale, 
the necessity for which might arise frequently, 
and as to which it was so difficult to procure infor
mation and evidence as to the proper or improper 
manner in which the master had exercised his 
power. But now, as there are comparatively few 
cases in which the master cannot in reasonable 
time communicate with his owners, and as the 
means of obtaining information from distant parts 
are greater than formerly, the danger of giving 
the master such a power in cases of emergency is 
very much less than i t  was, and tne evils of de
priving him of such a power in the few cases where 
the owner cannot be consulted, are so manifest, 
that where, as formerly, it  seems to have been 
considered that the master never had any authority 
to sell, the law now is, that a sale is considered 
necessary and valid if the master, being in reason
able apprehension of not being able to avert the 
destruction of the vessel, and acting bond fide for 
the benefit of all concerned, both owner and under
writers, effects a sale :

Johnson  v. S h ippe n , 2 Ld. I t  ay in. 982 ;
H a y  m a n  v. M o lto n , 5 Esp. 65 ;
R obertson  v. C larke , 1 Bing. 445,450 ;
Somes v. Lugrue , 4 C. & P. 276 ;
Id le  v. The R o y a l E xchange A ssurance C o m p a n y , 8

Taunt. 755 ;
H u n te r  v. P a rk e r , 7 M. & W . 340 ;
The K a rn a k , 21 L. T. Rep. N. S. 159 ; L. Rep. 2 P. C.

512; 3 Mar. Law Cas. O. S. 276 ;
The A u s tra la s ia n  S team  N a v ig a tio n  C o m p a n y , v. 

M orse, 1 Asp. Mar. Law Cas. 407 ; 27 L. T. Rep.
N. S. 357 ; L. Rep. 4 P. C. 222, 229.

The rule is laid down by Story J., as follows : “ I f  
the circumstances were such that an owner, of 
reasonable prudence and discretion, acting upon 
the pressure of the occasion, would have directed 
the sale, from a firm opinion that the vessel could 
not be delivered from the peril at all, or not with
out hazard of an expense utterly disproportionate to 
her real value, then the sale by the master is justi
fiable (The Sarah Ann, 2 Sumner, 215; and see
Arnould on Marine Insurance, 2nd edit., vol. 2, p. 
1095.) There must be a necessity for a sale, and 
the master is to judge of this necessity by the pro
babilities of the case and by the assistance of the 
best advice he can procure at the time. [S ir H. 
K e a t in g .—There can be no degrees of necessity. A 
sale must be either necessary or not, and that is

the question which the court has to consider.] We 
submit that the true question is, whether at the 
time of the sale i t  appeared a necessity to the 
master, acting as a prudent man. Subsequent 
events cannot affect the question of the apparent 
necessity at that time. We submit that in the 
present case the master took all the precautions 
and adopted all measures which he should have 
taken and adopted before proceeding to a sale. I  be 
danger was imminent, and i t  was shown that l 
there had been a change of wind the ship must 
have been destroyed. Attempts were made to get 
the ship off, and they failed. I t  was reasonable 
for the master to suppose that, as he could not get 
the ship off, and there was imminent danger of her 
destruction, a sale was the best for all concerned , 
and if  the master and the surveyors came to this 
conclusion, it  lies upon the defendants to s iow" 
that the ship could have been saved by reasonable 
endeavours. The respondents are not bound to 
contend that at the time the ship ran on the reel 
there was a constructive total loss or the sale wa 
then justifiable. The question is, whether at tne 
time of the sale there was a constructive total los > 
ie  no real hope of recovering the ship at any ex
pense less than her actual value when recover®“  
and repaired. I t  was thought, and with reasonam 
probability, that the ship was hogged, and on tbi 
supposition the master and surveyors acted.

Thirdly. I t  was admitted that there was no mis' 
direction or improper rejection of evidence, an 
therefore the question is mainly whether the ve 
diet was against the weight of evidence. n vied 
sidering this question the respondents are enti ■ 
to assume that the ju ry  entirely disbelieved 
appellant’s witnesses, and gave credence to 1 
respondent’s witnesses, and to contend that 
finding thereon ought not to be disturbed. 4 . _ 
was evidence on which a ju ry was justified in fin 
that a sale was a necessity under the ciroumstan^ ' 
and the ju ry  saw and heard the witnesses, 
this court has not seen them, and must 
as the true judges of this question of fact. I  , 
not appear that the Chief Justice was dissatis 
with the verdict, and the court below, in the ® jj 
cise of its discretion, refused a new trial. 1“  0f 
a case, especially an insurance case, the Oou -D. 
Appeal w ill not interfere, nor w ill the court 1» 
surance cases, as a rule, interfere even w erk jjg  
judge does not agree with the jury on quest
of fact. . 31

A n d e rso n  v, M o ric e , 2 Asp. Mar. Law Cas* ■J 
L. T. Rep. N. S. 605 ; L. Rep. 10 0. P. 5S.

Fourthly. No notice of abandonment is n®0 t0 
sary where the circumstances are such a 
necessitate an immediate sale by the mast®’’’o0e9, 
such a sale takes place under such circurns lltl- 
there would be nothing substantial which . 
derwriters could take possession of, an 
donment would be wholly superfluous. ^ rp,

R a n k in  v. P o tte r. 2 Asp. Mar. Law Cas. 65; 2 
Rep. N. S. 142 ; 6 H . of L. Cas. 102 ;

F a rn w o r th  v. H y d e , 34 L. J. 207, C. P. ;
K n ig h t  v. F a ith ,  15 Q. B. 649. fy t

fS ir H. S. K eating.—I f  there was a necessity b0Sir H. S. K eating .— I t  tnere was a - b0
i sale, notice of abandonment could scare 
necessary, but the real question is, whet e 
was such a necessity.]

WaOein Williams, Q.C., _in re p ly -T b e ocoot®dW U/f Ivl fb W ioioujIiov, ‘ T V ’ . -
,ion of the respondent is that, if the mas cir- 
)ona fide and as a reasonable man, under j  jn 
jumstances of the case, and bouci fide be 1
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the report of the surveyors, he was justified in the 
sale, and made it  binding upon the underwriters. 
The authorities, however, show that such a ground 
of aetion is nob sufficient. In  Parsons on Marine 
Insurance (Vol. II. , p. 147), the following passage, 
supported by weighty authorities, appears : “  I t  is 
frequently said that, in determining whether the 
master should have repaired the vessel, instead of 
selling her, or should have forwarded the cargo, in
stead of breaking up the adventure at the inter
mediate port, regard should be had to the question 
whether a prudent owner, had he been present and 
uninsured, would have acted as the master did. We 
have already said that this language is to be re
gretted. Nothing is more certain or more obvious 
than that the rule that a sale by the master is 
Justified only by ‘a stringent necessity,.’ and the 
rule that ‘ a sale by the master is justified if a pru
dent owner, under the same circumstances, would 
have made it, ’ are nob only two rules, but two 
■very different rules. I f  a prudent selection from 
alternatives be nob the 'same thing as an adoption 
of a course which is forced upon one, or if  choice 
be not ,the same thing as compulsion, then both 
these rules cannot be held applicable. One must 
be selected and enforced, and that should be the 
rule of necessity. The most that can be done with 
the other is to use it  by way of illustration, and to 
Ose i t  so carefully that i t  shall not itself seem to 
be the rule. Indeed, it  seems to be used with this 
caution in cases of the highest authority, and, as 
the sale by the master is not valid unless it is not 
°nly the result of necessity but is also made in 
entire good faith, the inquiry whether a prudent 
owner, then and there present, would have done 
as the master did, may aid the jury in determining 
Whether this good faith had been perfectly pre
served.”  I f  the respondent’s evidence only is looked 
?“ ln f his case, then that evidence alone shows that, 
however prudent i t  might have been for the 
master, as part owner, to sell the ship, there was 

no stringent necessity”  for the sale; the master 
ad not nearly exhausted all means of saving the

March 18,1875.—The judgment of the court was 
de live red  by S irH . S. K e a t in g .— This wasanaction 
JL°ught in Nova Scotia upon a policy of insurance 
uected with the present appellants in favour of the 
espondent. I t  was a time policy for twelve months, 

aPcm a vessel called the Foyle, which was a com
batively new vessel, being only three years old, 
bd carrying somewhere about 400 tons. The 

r  aintiffs in the action below sought to make the 
Usurers liable upon the ground of a total loss, and 
e total loss relied upon was the sale of the vessel 

Oder circumstances which, i t  was said, justified 
l, at sale, and so occasioned to the owners a total 
loss of the ship.
th q6 oause was fried before the Chief Justice of 
. 6 »supreme Court of Halifax, and he directed the 
sa? t ^at ’ Q orl êr to justify the sale it  was neces- 
lj6 y that an urgent necessity for such sale should 
, shown; and he left the question, accompanied 
as .Sorn? strong remarks on the facts, to the jury 
Wa "f whetber that necessity existed. A  verdict 
-M o u n d  for the plaintiff. Their Lordships do 
Wh' e ^  Eeoessary to inquire into the way in 
hgt verc*‘ct was afterwards settled upon the
i,pA es> because the verdict was only questioned 
the pu Supreme Court upon the ground, first, that 
jjc y ’hief Justice had misdirected the jury, and 

t> that the verdict as found for the plaintiff

was against the weight of the evidence in the 
case. The whole court were of opinion that there 
was no ground for imputing misdirection in the 
charge of the Chief Justice to the jury, and in 
that opinion their Lordships concur. But the 
majority of the court were of opinion that the ver
dict of the ju ry  was so far justified by the evidence 
that they refused to grant a new trial upon the 
ground that the verdict was against the weight 
of the evidence, and discharged a rule obtained for 
such new trial. One member of the court took an 
opposite view, and the appeal comes up here as to 
how far the majority of the court was right in 
refusing a new tria l upon the ground that the ver
dict was against the weight of the evidence in the 
case.

W ith reference to the law upon the subject, 
there seems now to be no doubt whatever ; and it  
cannot be questioned that the master, under c ir
cumstances of stringent necessity, may effect a 
sale of the vessel so as thereby to affect the insu
rers. That he can only do in cases of such 
stringent necessity has been laid down in a great 
variety of cases unnecessary more particularly to 
be referred to, as they are well summarised in the 
work of Mr. Parsons on Marine Insurance (vol. 2, 
p. 147), where he also takes the distinction between 
the rule that a sale is justified by stringent neces
sity only, and what was sometimes supposed to be 
a rule, that the sale would be justified i f  made 
under circumstances that a prudent owner unin
sured would have made it. He distinguishes 
between the two, and establishes, upon satisfactory 
authority, that whilst what a prudent owner would 
have done under the circumstances if uninsured, 
may illustrate the question as to how far there 
was a stringent necessity for selling, yet that the 
rule is that there must be a stringent necessity. 
In  Arnould on Insurance (4th edit., vol. 1, p. 333), 
the circumstances that w ill justify the master in 
selling seem to be well and clearly put, and to be 
quite borne out by the authorities that are cited in 
support. Mr. Arnould says : “  The exercise, how
ever, of this power,”  that is, the power of the 
master to sell, is most jealously watched by the 
English Courts, and rigorously confined to cases 
of extreme necessity. Such a necessity, that is, as 
leaves the master no alternative as a prudent and 
skilful man, acting bond fide for the best interests 
of all concerned, and with the best and soundest 
judgment that can be formed under the circum
stances, except to sell the ship as she lies; if  he 
come to this conclusion hastily, either without 
sufficient examination into the actual state of the 
ship, or without having previously made every 
exertion in his power with the means then at his 
disposal to extricate her from the peril, or to raise 
funds for the repair, he w ill not be justified in 
selling, even although the danger at the time appear 
exceedingly imminent.”  That seems to be the 
true rule to apply in these cases, where it  is most 
important to confine within strict lim its the powers 
of a master to sell the ship.

Now, applying that rule to the circumstances of 
the present case, their Lordships come to the con
clusion that this case ought to undergo a further 
inquiry.

I t  seems that this vessel, the Foyle, being at a 
place called Lingan, in Nova Scotia, shipped a 
cargo of coals to the amount of 420 tom hut that 
quantity being too great to admit of her passing 
over the bar of the port, she was lightened, and



542 MARITIME LAW CASES.

P k iv . Co J T he Cobequid M arine  I nsurance Company v . B arteaux. [P r iv . Co.

having passed the bar, again reshipped the coals 
which had been taken out of her. On the 16th June 
1869, at 11 a.m., she weighed her anchor, and in 
about th irty  minutes afterwards ran upon a reef or 
ledge off the southern head of Lingan Bay, at a 
distance of about 300 yards from the shore, about 
three miles from Lingan, and about a mile from a 
place called Bridgport. I t  is material to consider 
the neighbourhood of that place, because that was 
a place from which i t  appears clearly on the evi
dence assistance could have been obtained. Having 
run upon this reef, the captain at first signalled 
for the tugboat at Lingan; the tug came out and 
attempted to haul the vessel from the reef, but the 
hawser parted. Having repaired that hawser, it  
parted a second time. The hawser having parted 
a second time, the master of the tug, who was 
called as a witness, seems to have given very good 
advice, namely, that the ship should be lightened 
in  order that further efforts should be made. The 
captain of the Foyle appears to have acted upon 
that advice to a certain extent, for about ten tons 
were taken out of the vessel by the crew, and they 
worked at i t  up to about nine o’clock that night. 
Whether that was a sufficient quantity or an in
sufficient quantity does not become, perhaps,in the 
result, very material. That was the only quantity 
that whs got out up to that period. The master 
afterwards became anxious, because he was told 
that if  the wind shifted to the north he would be 
in great peril. A t 5 a.m. on the 17th he went on 
shore, and between 10 and 11 a.m. brought off 
three persons to make a survey of the vessel, and 
what is called a survey was thereupon made. The 
surveyors agreed that the vessel should be con
demned, and at first were of opinion that the sale 
might be delayed until the 18th, but they seem 
suddenly to have changed that opinion and to have 
thought that the sale ought to take place on the 
17th, and with a view to that sale they drew up 
the form of their survey. They stated that, having 
“  carefully and particularly inspected, examined, 
and surveyed the said vessel, we find that the said 
vessel lies Btranded off the southern head of L in 
gan Bay, exposed to the storms of the Atlantic, 
making water, lying on a reef, and in a very 
dangerous position, considerably hogged on the 
portside, badly strained, rolling heavily on her 
bilge. We also find that the said vessel lies in 
such a dangerous position that should the wind 
happen to change and blow from the north-east, 
south-east, or east, she would probably go to pieces 
immediately.”  And they recommend a sale to 
take place the same day.

Now, in deciding the question how far the ver
dict was or was not against the weight of the 
evidence, Mr. Cohen would seem to be justified in 
saying that the case as made upon the part of the 
plaintiff should alone be looked at, as he was en
titled to assume that the ju ry  might possibly have 
believed the case on the part of the plaintiff and 
utterly disbelieved all the witnesses on the part of 
the defendant, even though no proof is furnished 
that would justify a conclusion that such was the 
case. But even looking only to the case of the 
plaintiff, and the evidence given upon his part, it  
appears to their Lordships that this report of the 
surveyors was manifestly incorrect, and indeed 
wholly unfounded. There is no evidence that the 
ship was “  making water;”  or that she was “  con
siderably hogged on the port side,”  or hogged at 
a ll ; or that she was “ badly stra ined indeed, the

reverse was the case ; and i t  is of great importance 
to observe that these statements as to the vessel 
were statements of facts which ought to have been 
apparent to the eye of the master himself how far 
they were correct or the reverse, as he states that 
he was present when the vessel was surveyed by 
the surveyors, and he says, “  I  saw no pumping, I  
did not know that she had suffered any injury. 
In that he was quite right, because, in fact, the 
vessel had not suffered any injury, and there was 
no necessity for pumping, because the ship had
made no water.

Now, in judging of the question, how far the sale 
was justified by stringent necessity, of course the 
state of the vessel—that is, not the reported state 
but the true state of the vessel—becomes an im
portant element for consideration. Here the vessel 
was, in fact, uninjured, as the master must or 
ought to have known, and yet with the exception 
of taking a very small quantity of her cargo out 
and hauling upon the kedge, which he could not 
have supposed would be of any effect, he seems to 
have done nothing between the 16th and the sale, 
although it  does not appear that all the means sub
sequently used by the purchasers, which floated h®r 
within a few hours, might not have been equally 
made available by himself for the same purpose 
had he endeavoured to obtain them. As to the 
state of weather, there is a conflict of evidence a9 
between a calm and a breeze, but there is no evi 
dence of anything like rough weather, and whus 
the sale was going on any wind that existed Is 
admitted to have gone down.

The sale took place. I t  is not necessary to go 
into the particulars of the sale. The ship was so 
of course very much below her value, and pur 
chased by one of the surveyors, for his tw 
nephews, who quickly took the means neglect«  ̂
by the master and floated her substantially nnw
jured in afew hours. j.

The judges who formed the majority of the con 
upon this occasion, professed themselves unable 
understand or to collect from the evidence w i 
further efforts had not been made. ,

“  In  the light of these facts, I  confess,”  says¡t ^ 
learned judge who delivers the judgment, w 
must be taken to be the judgment of the whole 
the majority of the court, “  I  cannot quite und 
stand the conduct of the master, nor why he 
not pursue the course subsequently adopted by*;, 
purchasers after his first attempt had failed. 1 
lightening of the vessel by the discharge of 
cargo would seem the obvious course to be P ^  
sued, and this, on consultation with the mastc1- j  
the tug, was determined upon. He did i° “  
employ his crew for a time in doing this ; but, A  u( 
really considered his vessel in jeopardy, and 
the master of the tug, had told him to ge 
coals out of her, for i f  the wind came frortl. lV6 
north he would lose her, ought he not to ^  
sought assistance from the shore, which he® 
have obtained as easily as the purchasers did r 
I  were asked whether in  my opinion the m 
had done what was required of him, I  shou f0. 
slow in arriving at the conclusion that he ha 
sorted to all the measures within his reach, 
had exerted himself with sufficient prompt g0j ’’ 
and energy so as to justify the sale of the ve .¡ctil 
But the learned judge added that it was a pra 
matter for the consideration of the jury. tb®

Now their Lordships entirely agree with
learned judge in their inability to discover °°

tb®
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evidence for the plaintiff himself why those efforts 
Were not made; and inasmuch as to iustifv the 
sale those efforts ought to have been made, there 
seems to be strong reason for ascertaining how 
tar another ju ry  would agree in the very sound 
and sensible opinions expressed by the majority 
t the court themselves, or whether they would 

coincide in the view taken by the former jury.
Of course their Lordships would be slow to 

advise a new tria l where there was a substantial 
onHiet of evidence. In  the present case the record 

Qoes not disclose the fact whether the Lord Chief 
Justice expressed himself dissatisfied with the 
verdict. I t  does not state the fact either way, that 
ae expressed himself to be satisfied or dissatisfied 
¿hat he was not perfectly satisfied with the verdict’ 
¿heir Lordships can perhaps collect from the pas
sage just read, and which must be taken to be the 
expression of the opinion of the Chief Justice him- 
selt. But m an ordinary case, although the non
expression of the dissatisfaction upon the part of 
the judge is generally looked upon as forming a 
sa^011!8- °b9tl lC e.t0 ordering a new trial, yet at the 
same time, if  i t  is plain that the evidence was such 
¿hat there is ground for the belief that the jury 
eallydid act without giving that weight which 

lai A  ought to do to the evidence that was 
before them, there is no reason whatever why

be dfiected m ^  interests of 3ustice should not
In  this case i t  would be too much to say that 

thnf6 Wa?jn? ev*dence of the stringent necessity 
hat would have justified a sale. Had there been 

knfe2? J?DC,e t l>eje would have been a misdirection; 
tn 4.1 6lr- I j0rc*ships are of opinion, having regard 
°heevidenee given of the absence of those efforts 
Pon the part of the master, which efforts would 

“  valid sale that is, a sale which 
VerH- t e valid as against the insurers—that the
aBainoi A  • l ary* Siven was undoubtedly 
gainst the weight of the evidence. The learned

‘‘ Tw l  dissented, Mr. Justice Wilkins, states 
a A1. h.e gathered from the opinion expressed by 
-¡u j aJority ° f the court, that had the respective 
t r iA f i  Wh° CO£nPosed i t  been on the jury that 
i i iA t  e cnause’ they would not have found as the 
iurv u Und- 1 shou!d certainly, had I  been in the 
to y .x, not have concurred in such a finding.

*  «Ptnion is, moreover, that wherever such a 
timent pervades the bench in relation to such a 

ta r aS A 13’ the resulfc of investigation and delibe- 
1011 that induces it  ought to constitute a sufficient 
Und for setting the verdict aside.”  

how f 8 n°u necessary to pronounce an opinion as to 
too K ar taat does or does not lay down the rule 
f i i  , . °adly. I t  is sufficient to say that the ver- 
i>u] ^^against the weight of the evidence. The 
edii wllich is correctly laid down in Arnould (4th. . 't., vol I n UU‘11 c . ..... _ '

[Ex.

- .  -------j ------------------- ---- —  **-*• ^ i n u u i u  ^ r u i

Wet *]V° * seems to fit this case so com*
th A  -as t0 render a new trial inevitable upon 
, 18 evidence: “  T" ’ClUsj * i.,i ijut, OUU-

®Xam°n ^  sed hastily, either without sufficient 
¿avi Itiat*on. *nto the state of the ship or without 

Previ°usly made every exertion in his power 
h6r , t “ e means then at his disposal to extricate 
ey6n fhe peril, he w ill not be justified in selling 
Ofierl' ,°ugh the danger at the time appear ex- 

jd ’ngly imminent.”  1
the ?n,y the opinion of the judges forming 
lUufi,, ajority of the court were not such efforts 
clie o’ th°y were unable to perceive, even upon 

vidence of the plaintiff himself, any reason

I f  the master come to the con-

why those efforts were not made. Their Lord- 
ships agree with that view; and therefore they 
w ill humbly advise her Majesty that the judgment 
of the court below, refusing to make the rule 
absolute for a new trial, be reversed, that the rule 
be made absolute for a new trial, and that the 
costs of the first tria l and of this appeal do abide 
the event.

Solicitors for the appellants, Dawes and Sons. 
Solicitors for the respondent, E ill and Son.

C O U R T or E X C H E Q U E R .
Reported by H . L eigh and Cyril  Dodd, Eagre., Barristers- 

at-Law.

Nov. 23, 1874; and Feb. 12, 1875. 
Gunestead v . P rice and others. 

P ullmore v . W a it .
County Courts Admiralty Jurisdiction Acts (31 Sr 32 

Viet. c. 71, s. 9; 32 & 33 Viet. c. 51. s. 2)— 
Action for demurrage in Superior Court— Claim 
under 3001.—Jurisdiction—Plaintiff’s right to 
costs—Certificate for—Construction of statutes.

1 he jurisdiction given to the County Courts by the 
County Courts Admiralty Jurisdiction Act, 1868 
(3i & 32 Viet. c. 71) sect. 3, and the County 
A?™ 8 Admiralty Jurisdiction Amendment Act 
1869 (32_ & 33 Viet. c. 51) sect. 2, is confined to 
causes within the jurisdiction of the High Court 
of Admiralty; and, therefore, in an action in a 
Superior Court on a charter-party for freight or 
demurrage, which is a cause not within the juris
diction of the Admiralty Court, a plaintiff, claim
ing and recovering a sum between 201. and 3001., 
is entitled to his costs, and cannot be deprived of 
them by the operation of sect. 9 of the Act of 1868 
(31 Sf 32 Viet. c. 71), which is not applicable to 
such a case.

Simpson v. Bines (ante, vol. 1, p. 326; L. Ren.
7 C. P. 290; 26 L. T. Rep. N. S. 679) approved, 
and Cargo ex Argos (ante vol. 1, p. 519; L. Rev 
5 P. C. 134; 28 L. T. Rep. N. 8. 77) dissented 

from.
T he first-mentioned of these cases, Gunestead v. 
Price and others, was an action brought by the 
plaintiff, a shipowner, against the defendants, as 
charterers, to recover the balance of an account 
for freight and demurrage, amounting to the sum 
of 95Z. 6s. 3d. Two counts of the plaintiff’s decla
ration were upon a charter-party for the freight 
and demurrage, and there were also the usual 
money counts. In  answer to the action the de
fendants paid into court the sum of 36Z. 16s. 6d., 
and with respect to the residue of the plaintiff’s 
claim they pleaded several pleas. The cause came 
on for trial on the 26th Peb. 1874, at the sittings 
for London after H ilary Term 1874, before Kelly,
O.B., and a special jury, when a verdict was found 
m favour of the plaintiff for the sum of 19Z. Is. 9d., 
beyond the amount paid into court as above- 
mentioned.

Subsequently thereto the plaintiff delivered bis 
bill of costs, and upon its coming in  the usual 
course before the master for taxation, i t  was 
objected on the part of the defendants that inas
much as under the second section of the County 
Courts Admiralty Jurisdiction Amendment Act 
1869 i32 & 33 Yict. o. 51), the action should have 
been brought and tried in the County Court, the 
plaintiff came under sect. 9 of the County Courts 
Admiralty Jurisdiction Act 1868 (31 & 32 Viet
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c. 71), and was thereby disentitled to recover his 
costs, and was also liable to pay the defendant s 
costs. The master, however, was of opinion that 
the case did not come within the jurisdiction of 
the County Court, and could not have been tried 
there, and he accordingly decided that the plain
tiff was entitled to his costs ; and for the purpose 
of having the question brought before the court 
for its decision, he, at the request of the defen
dants, and with the plaintiff's consent, gave his 
allocatur for the sum of 120Z., a nominal amount 
agreed to by both parties.

The defendants afterwards moved for and ob
tained a rule nisi calling on the plaintiff to show 
cause why the master should not review his 
taxation, and the allocatur be set aside, on the 
ground that the cause was an Admiralty cause 
within the meaning of the County Courts Admi
ralty Jurisdiction Act 1868, and the County Courts 
Admiralty Jurisdiction Amendment Act 1869; 
and subsequently to that rule having been ob
tained by the defendants, an application was made 
on the part of the plaintiff to the learned Chief 
Baron for a certificate that the cause was one 
that was proper to be tried in the Superior Court, 
and the certificate was accordingly given by the 
learned judge.

The other case of Fullmore v. Wait was also 
an action by a shipowner against the charterer to 
recover the sum of 100Z. for freight and demurrage. 
The declaration, in addition to the common money 
counts, contained a count which charged that a 
cargo was shipped on board the plaintiff s vessel 
to be delivered at Bristol under a b ill of lading, 
incorporating the terms of the charter-party, and 
that the defendant as indorsee of the b ill of lading, 
promised the plaintiff to discharge the cargo 
within the time prescribed for so doing by the 
charter party, and to pay a demurrage of 13Z. a day 
for every day's detention beyond that limited time 
according to the terms of the charter-party; and 
i t  charged a detention by the defendant of the 
plaintiff’s vessel for seven days on demurrage. In  
answer to this claim, the defendant paid 78Z. into 
court, and pleaded never indebted except as to the 
said 78Z. The defendant took this 78Z. out of 
court in fu ll satisfaction of his claim, and entered 
a nolle 'prosequi as to the residue.

In  this case also the master taxed the plaintiff s 
costs, although an objection was taken by the de
fendant similar to that which was taken in the 
previous case, and having given his allocatur 
for the amount, a rule nisi was obtained by the 
defendant for the master to review his taxation, 
upon the ground that the action should have been 
brought in the County Court and not in a Superior 
Court, but no certificate for costs was obtained in 
this case.

The following sections of the various Acts of 
Parliament relating to the jurisdiction of the 
High Court of Admiralty, and to the Admiralty 
Jurisdiction of the County Courts, were cited and 
referred to in the arguments of counsel and the 
judgments of the court, and are material to the 
case.

The Adm iralty Court Act 1861 (24 Yict. c. 10).
Sect. 6. The High Court of Admiralty shall have juris

diction over any claim by the owner, or consignee, or 
assignee of any bill of lading of any goods carried into 
any port in England or Wales in any ship, for damage 
done to the goods, or any part thereof, by the negligenoe 
or misconduct of, or for any breach of duty or breach ot

,fcontract on the part of the owners, master or crew ° 
the ship, unless it  is shown to the satisfaction ot tne 
court, that, at the time of the institution of the cause, 
any owner or part owner of the ship is domiciled i 
England or Wales: Provided always, that if in suen 
cause the plaintiff do not recover 20i. he shall not ue 
entitled to any costs, charges, or expenses incurred oy 
him therein, unless the iudge shall certify that the caus 
was a fit one to be tried in the said court.

The County Courts Admiralty Jurisdiction Act 
1868 (31 & 32 Y ict. c. 71).

Sect. 2. I f  at any time after the passing of this Act it 
appears to Her Majesty in council expedient that an 
County Court should have admiralty jurisdiction, it  snai 
be lawful for Her Majesty by order in council to appom 
that County Court to have admiralty jurisdiction . • • 
and such County Court so appointed to have such adin» 
ralty jurisdiction shall for the purposes of this Act 
deemed a County Court having admiralty jurisdiction.

Sect. 3. Any County Court having admiralty jurisdi 
tion Bhall have jurisdiction and all powers and autno 
rities relating thereto, to try and determine the following 
causes (in this Act referred to as admiralty causes):

(1) As to any claim for salvage, any cause m which.uf 
value of the property saved does not exceed 100v •> 
or the amount claimed exceed 3001.

(2) As to any claim for towage, necessaries, wage ̂  
&e. ; any oause in which the claim does not exce

(3) As to any claim for damage to cargo, or by collision j
any cause in wbicb tbe amount claimed does 
exceed 300J. , , .

(4) Any cause in respect of any such claim atores
where the amount of claim exceeds the amo 
limited as above, when the parties agree that “ 
County Court having admiralty jurisdiction sn 
have jurisdiction. . v>y

Seot. 6. The High Court of Admiralty, on “ otaon ty 
any party to an admiralty cause pending in a. Go 
Court, may, if  it  shall think fit, with previous notice to ^  
other party, transfer the cause to the High Con . 
Admiralty, and may order security for costs, or imp 
such other terms as to the oonrt may seem fit. , 0f

Sect. 9. I f  any person shall take in the High Go , 
Admiralty of England, or in any Superior Court, 
eeedings which he might, without agreement, have 
in a County Court, except by order of the judge o 
High Court of Admiralty, or of such Superior Conns  ̂
of a County Court having admiralty jurisdiction, 
shall not recover a sum exceeding the amount to . jty 
the jurisdiction of the County Court in that 
cause is limited by this Act, and also if any person w» g. 
agreement shall, except by order as aforesaid, taKe s^y 
eeedings as to salvage in the High Court of Ad ygd, 
or in any Superior Court in respect of property» ;10 
the value of which when saved does not exceed ' \,e 
shall not be entitled to costs, and shall be liabl® 
condemned in costs, unless the judge of the , its'
of Admiralty, or of a Superior Court before r0per 
cause is tried or heard, shall certify that it  was a o' 
cause to be tried in the High Court of Admir 
England, or in a Superior Court. _ .¡0p

The County Courts A d m ira lty  Jurisd10 
Am endm ent A c t 1869 (32 & 33 Y ic t. c. 51)- 

Seot. 1. Enacts that the Act shall be read ^  
preted as one Act with the County Courts Aa 
Jurisdiction Act 1868. , aP'

Seot. 2. Any County Court appointed or 
pointed to have admiralty jurisdiction, shall 
diction, and all provisions and authorities 
thereto, to try and determine the following cause110*7

(1) As to any claim arising out of any agreemen rei»-
in relation to the use or hire of any ship, or as 
tion to the carriage of goods in any ship, aD rried ’!* 
to any claim in tort in respeot of goods ^gt e*' 
aDy ship, provided the amount claimed does 
oeed 3001. , „lain1

(2) As to any cause in respeot to any .Bn0?;al)eJ,®?e 
aforesaid, but in which the amount olaimeo * en V> 
the amount limited as above-mentioned, t n1 
parties agree, by a memorandum signed By 
their attorneys, or agents, that ary G o ;0 t“ 
having admiralty jurisdiction and specine 
memorandum, shall have jurisdiction.
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Both rules now came on for argument, and 

against the first-mentioned rule in Gunestead v. 
Brice and others:

Benjamin, Q.C., and Bigham for the plaintiff, 
showed cause, relying on the decision of the Court 
of Common Pleas in the case of Simpson v. Blues 
(ante, vol. 1, p.326; 26 L. T. Rep. 1ST. S. 679; 
Jj. Rep. 7 C. P. 290), and contending that the 
court should follow that case rather than the deci
sion of the case in the Privy Council of Cargo 
Ex Argos (ante, vol. 1, p. 619; 28L. T.Rep.N.S. 77 ; 
E. Rep. 5 P. C. App. Cas. 134), which they 
urged was not binding on this court: (The Mer
chant Shipping Company v. Armitage and others 
in the Exchequer Chamber in error from the 
Queen’s Bench, ante, p. 185; 29 L. T. Rep. M. S. 
809; L. Rep. 9 Q. B. 99 : Smith and others v. 
Brown and others, 1 Asp. Mar. Law Cas. 56; 24 
L. T. Rep. N. S. 808; L. Rep. 6 Q. B. 729, and 
various dicta of the learned judges in  those cases). 
With regard to the certificate of the learned Chief 
Baron being given in  time they cited Swift v. 
Jewshury (30 L. T. Rep. N. S. 31; L, Rep. 9 
Q. B. 560); Lyons v. Hyman (20 L. J. 1, 
E x .; 5 Ex. 749), and contended that i f  the 
Judgment here was to be taken as a final judg
ment, then before the present application on the 
part of the defendants could be entertained, they 
should have applied to set the judgment aside ; 
but i f  a final judgment had not been signed, then 
the certificate was in good time, as i t  could be 
Riven at any time before the signing of final 
Judgment.

Field, Q.C. and Foard for the defendants sup
ported their rule.—The certificate of the learned 
Chief Baron was given too late, first, because it  
Was after final judgment had been signed; and, 
secondly, because it  was not given until after the 
master’s allocatur ; and thirdly, because it  was not 
granted until after the present rule nisi had been 
granted to the defendants, and it  was not within 
,.;'e competency of the learned judge to give it. 
i  he action was for demurrage, and the claim which 
arose out of an agreement for the use of the plain- 

ship, presented a question, which was a 
simple one of fact for a jury, and the case was one 
"hich should have been brought and tried in the 
County Court.

In  the other case of Fullmore v. Wait,
Cohen Q.C. (with whom was F. Meadows White) 

howed cause for the plaintiff.—This was not a 
Y?e within sect. 9 of the Act of 1868 (31 & 32 
Wet. c. 71), which applied to cases over which the 
ourt of Admiralty had exclusive jurisdiction, 

inK *̂ lere w°uld be a great and manifest hardship 
f o ld in g  that that section applied to a case where 
Judgment was suffered by default, and where con
sequently the cause was not either “ tried or heard ”  
th °re .a Jddgo within the section. In  such a case 

ere is no judge who could give a certificate. 
Hat was the true construction of the statute 

^  cording to its literal interpretation, and that 
othS ^ r u c t i o n  which it  should receive, for 
^  aejwise anyone with a clear irresistible claim 
¡U tiT kave t0. apply for leave to bring his action 
jjjj Superior Court, since otherwise the claim 

_ ght be satisfied by the payment into court 
ohi • 8 t *lan 800Z., and no certificate could be 
j Qj ained- The words of the section also, “  the 

a Superior Court ”  go to show that i t  did 
Wh' t0 an acE°n in a common law court, in 

ich there are a plurality of judges. In  Hewitt 
Von. I I . ,  N.S.

v. Cory (22 L. T. Rep. N. S. 666; L. Rep. 5 Q. B. 
418; 3 Mar. Law. Cas. O. S. 425), this point was not 
brought to the attention of the court. I t  is con
tended that Simpson v. Blues (ubi sup.)—to their 
decision in which case the Court of Common Pleas 
had adhered since the case of Cargo ex Argos in the 
Privy Council—should be followed by this court on 
the present occasion rather than the case of Cargo ex 
Argos. He referred also to a decision in the High 
Court of Admiralty a few days ago to the effeetthat 
the Court of Admiralty may have jurisdiction over 
charter-parties so far as they relate to obligations 
which have to be fulfilled after the goods have 
been shipped on board the vessel, but not before. 
(See this case since reported, The Bannebroq, 
ante, p. 452 ; 31 L . T. Rep. N. S. 759.)

R. E. Webster for the defendant, in support of 
his rule.—-The argument arising from the hard
ship, which i t  is said by the plaintiff would occur 
in these cases i f  the defendants’ construction of 
the statute is to prevail, is answered by the fact 
that a plaintiff can always, before commencing an 
action, apply for and obtain leave to bring his 
action in the superior courts, and then he would 
not be deprived of his costs by a payment into 
court. The scope of the County Courts Admiralty 
Jurisdiction Amendment Act 1869 is larger than 
that of the Act of 1868, and the latter Act not 
only amends the former Act,but gives an extended 
jurisdiction. The present case comes clearly 
within the definition of Admiralty causes which is 
contained in sect. 3 of the Act of 1868. The deci
sion of the Privy Council in Cargo ex Argos was, 
he contended, preferable to that of the Court of 
Common Pleas in Simpson v. Blues, and should be 
followed on the present occasion. He cited also 
Parkis v. Flower, in the Bail Court, before Lush 
and Archibald, JJ. (ante, p. 226; 30 L. T. Rep. 
N.S. 45; L. Rep. 9 Q. 114.) V

Cur. adv. vult.
Feb. 12, 1875.—Cleasby, B. (reading his own 

written judgment, in which the learned judge said 
that Kelly, C.B. and Amphlett, B.,concurred). I t  is 
unnecessary to state the facts of this case. The claim 
in each case is one by the owner of a ship against 
the charterer for demurrage, and the question 
raised and argued before us was, whether such 
a claim being under 3001., could bo entertained 
by the County Court by a jurisdiction conferred 
upon it by the County Courts Admiralty Jurisdic
tion Amendment Act 1869 (32 & 33 Yict. c. 51). 
The County Courts Admiralty Jurisdiction Act 
1868 had first given admiralty jurisdiction to the 
County Courts, and by the Act of the next year 
the jurisdiction was extended. The question is 
to what extent P The first Act had only given the 
County Courts jurisdiction to a limited amount 
in certain matters in which the Court of Ad
miralty had jurisdiction, and the question is 
whether the late Act only increased the jurisdic
tion of the County Courts over matters then sub
ject to admiralty jurisdiction, or created a new 
admiralty jurisdiction. The enactment by section 
2 is that any County Court appointed to have 
admiralty jurisdiction, Bhall have jurisdiction 
to try  the following causes :

“  As to any claim arising out of any agreement 
made in relation to the use or hire of any 
ship, or in  relation to the carriage of goods in 
any ship, and also as to any claim in tort in re
spect of goods carried in any ship, provided the 
amount claimed does not exceed 300Z.”

2 N
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Those words, in their natural sense, are, no doubt, 
large enough to comprise a claim by shipowners 
for demurrage, which was not at the time the 
subject of admiralty jurisdiction at all, and we 
have to consider whether there is any reason why 
they should receive a more limited construction, so 
as to exclude such a claim. I f  the words were 
so definite and specific as to apply themselves to an 
understood subject, they would speak for them
selves, and there would be no ground for getting 
at their proper effect by construction. But if the 
language is general, and so general that i t  appears 
inapplicable without some limitation, then we are 
entitled to see by the immediate context, or the 
subject matter to which they are intended to apply, 
what, if  any, limitation ought to be put upon them. 
Now the words, in their terms, include causes 
(that is all causes) as to any claim whatever 
(whether made by shipowner, charterer, passenger, 
shipper of goods, consignee or assignee of b ill of 
lading, or any other person) arising out of any 
agreement relating to the use or hire of any ship. 
The words are not “ any agreement for the hire 
of any ship,”  but “ in relation ’’ thereto, and would, 
therefore, include an agreement for commission 
upon obtaining charter, or an agreement to repair, 
if coupled with agreement to charter, and a 
variety of collateral agreements of that nature. 
The limitation of amount does not in any way lim it 
the character of the claims, and the words may, I  
think, be regarded as general words properly 
limited in their meaning, i f  there is anything in the 
context or the nature of the subject to lim it them.

The maxim that general words are limited in 
their application is constantly acted upon. The 
maxim itself is thus expressed by Bacon (Maxims, 
Beg. 10), “  For all words, whether they be in deeds 
or statutes or otherwise, i f  they be general and not 
express and precise, shall be restrained unto the 
fitness of the matter or person.”

Where they follow an enumeration of particu
lar things, they do not introduce things of a 
higher and different character (see The Arch
bishop of Canterbury’s case, 1 Co. Bep., part 2, 
46a; Casher v. Holmes, 2 B. & Ad. 592; 
9 L. J. 280, K.B.) In  the judgment in  Beg. v. 
Edmondson (28 L. J. 213, at p. 215 M. C .; 2 E ll. 
& Ell. 77, at p. 83), Lord Campbell, C.J. thus lays
down the ru ls: “ The general principle laid down 
in all the cases which have been cited is, that 
where particular words are followed by general 
words, the latter must be construed as ejusdem 
generis with the former.”  And in the judgment 
in Beg. v. Cleworth (9 L. T. Bep. N. S. 682; 4
B. & S. 927), the present Lord Chief Justice 
(4 B. & S. 932) uses the following language: 
“  Then there is a general expression, ‘other per
sons whatsoever,’ but, according to a well esta
blished rulein the construction of statutes, general 
terms’ following particular ones apply only to such 
persons and things as are ejusdem generis.”

I f  in the present case, instead of the general 
words in the section standing alone, we had 
had an enumeration of the causes subject to 
admiralty jurisdiction, similar to what is con
tained in the 3rd section of the 31 & 32 Viet, 
c. 71, and had then had the general words 
found in the section in question, I  should cer
tainly have thought that these general words 
would have been limited to causes of the same 
character as those enumerated—namely, causes 
oyer which the Court of Admiralty itself had

jurisdiction. As the two Acts are to be read 
together, and the first Act gives Admiralty juris
diction, and the second extends it, the particular 
words in the first may perhaps be regarded as fol
lowed by the general words in the second, and so 
the rule would apply. But, independent of this, 
general words are to be limited to the subject 
matter, as in  the ordinary case of a recital in a 
deed qualifying general words of release follow
ing (not to mention other instances), as in Payler 
v. Homersham (4 M. & S. 423); Simons v. Johnson 
(3 B. & Ad. 175; 1 L. J. N. S. 98 K.B.). See the 
note to Boe v. Tranmarr (2 Smith’s Lead, Cas., 
6th edit. p. 476; 5th edit. p. 451). For example, if 
in this case, taking the two Acts to be one, there 
had been a recital that i t  was “  expedient to 
enlarge the jurisdiction of the County Courts, 
and no more, than the general words of the enact
ment would be read by giving the fullest effect to 
them, so as to enlarge that jurisdiction. In  that 
case the subject matter of legislation would have 
been simply the enlargement of the jurisdiction 
of the County Courts. But, if  the recital in the 
Act had been “  whereas it  is expedient to transfer 
to the County Courts a portion of the jurisdiction 
of the Admiralty Court to a limited amount; 
then I  feel satisfied that the words, however 
general, should be read as only including causes 
within admiralty jurisdiction. In  that case the 
subject matter of legislation would have been 
admiralty jurisdiction, and the object would have 
been to make the County Courts available for the 
exercise of i t  to a limited amount.

In  arriving at a proper conclusion upon the pre
sent question, which is no doubt one of much 
difficulty, from loose legislation, we could not take 
a safer guide than the recital of the first statute, 
the 31 & 32 Viet. c. 71 (which is to be^read as 
one statute with .the second Act, the 32 & J 
Viet. c. 51), if  there were one. But though there 
is no formal recital, the first enacting clause 
may, I  think, be regarded as having the same 
effect in showing what the subject-matter 0 
legislation was. That clause (sect. 2) enacts th& 
if Her Majesty thinks i t  expedient she may ST*V
the County Courts “ A d m ira lty  ju risd ic tion .”  Wha
does that mean P The natural meaning of i t  is 
give to the County Courts jurisdiction possesse 
by the Court of Adm ira lty; I  can give it  no otne 
meaning. There is nothing in that Act to gNe . 
any other meaning. The use of the words “  Ado] 
ralty causes ”  in that Act afterwards does not 
so. Indeed, the difficulty does not arise un  ̂
that Act of Parliament, but under the second A® ̂  
as to which i t  may no doubt be urged that 
language of the second section of the former A 
is inapplicable. And, i f  it  was clear that . 
whole of the Admiralty jurisdiction was exhaUs ^ 
by the former Act, and that the second A^J
to have any operation at all, must be apP1 j  
to new and additional subjects of jurisdiction,^ 
should think the argument conclusive. 
is undoubtedly not the case. There are sub]  ̂
included in the Admiralty Court Act I®” 1 uty 
Viet. c. 10) which are not included in the C°<_ ^  
Courts Admiralty Jurisdiction Act 1868 (31 c j 
Viet. c. 71), and upon which the subseq 
statute may take effect. hie®*'

The question before us has formed the s_u J ̂  
of two most able judgments in the Court of ¡p 
mon Pleas in Simpson v. Blues (ubi sup.) 8tf 
the Privy Council in Cargo ex Argos (ubi sup-)-
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I t  would be impossible to weigh and then 

correctly balance the strong reasons brought for
ward in favour of each view. And I  have 
found myself compelled, in a case of great diffi
culty, to resort to the simple and well-grounded 
means of ascertaining what ought to be regarded 
as_ the real subject-matter of legislation; and in 
this way I  have come to the conclusion that 
nothing but admiralty jurisdiction was operated 
upon. But I  must notice one argument founded 
upon the 6th section of the first Act (31 & 32 Yict. 
c. 71), by which the Court of Admiralty may 
transfer from the County Court any admiralty 
cause then pending to the Court of Admiralty. 
This section is no doubt incorporated in the sub
sequent statute (32 & 33 Viet. c. 51) as was held in 
The Swam (23 L. T. Rep. N. S. 633; L. Rep 3 
Adm. & Ecc. 314; 40 L. J. 8, Adm). The alter
native then arises of holding, either that the 
County Court only entertains admiralty causes 
Within the jurisdiction of the Court of Admiralty, 
or that the Court of Admiralty has indirectly 
acquired jurisdiction over a new subject matter, 
f t  certainly seems to me that the latter alternative 
involves amore violent breach of the first principles 
of construction than the former.

I  only wish further to notice the 6th section 
of the Admiralty Court Act 1861 (24 & 25 
v ict. c. 10), for the purpose of guarding against 
an argument that the County Court has ac
quired a jurisdiction not possessed by the Court 
of Adniiralty. That section, after giving to 
the High Court of Admiralty a large juris
diction in claims by owners of any goods car- 
J'jed into any port, adds : “  Unless it  be shown to 
. 6 satisfaction of the court that, at the time of the 
institution of the cause, any owner or part owner 
of the ship is domiciled in England or Wales.”  
■these latter words do not, properly speaking, 
unit the subject-matter of jurisdiction, but they 

as8ume the jurisdiction in the cases provided for, 
and provide that, upon proof to the satisfaction of 
i°e  court, that the owner is so domiciled, the 
jurisdiction shall not be exercised. But the court 
oould only be satisfied by proof given in some 
®ause over which, but for the application of the 
Proviso, i t  would have jurisdiction. There is 
othing, therefore, inconsistent in the County 

^°urt, by means of its process under the 3rd 
“ection of the Act of 1869 (32 & 33 Viet. c. 51), 
Xercising its jurisdiction when the owner is 
qmiciled in England or Wales, though the Court 
i Admiralty would not do so.

+1 "he conclusion is that the plaintiffs in both 
f, se cases proceeded properly in the Superior 

°Urt, and are, therefore, entitled to their costs, 
ti ■uRakwell, B.—I  am of opinion in these cases 
jU t, whether we thought the Court of Common 

eas or the Privy Council right, we ought to 
j udgment for the plaintiffs that they should

D̂Gf*tilT7olTT UOOn TT O V* fVioiti rtAntn II. a awa J
j, lu r  uue puuxibiJLLs limb tney snoulQ
j  ®“Pectively recover their costs. W e are invited 

say that they are not entitled to them because 
Wh'  ̂8k°uld have sued in the County Court, in 
pt l0h (if they had sued therein) the Court of 
p^Uimon Pleas have said that they would have 
t o ° E  *te<a them from proceeding. I f  we were so 
jj. ,°ld, i t  would be ludicrous and a scandal, 
t i f f 18 n? answer to this to say that the plain- 
BUn -might have g°fc leave to sue in the 
Wy 10r 00urts' They might or they might not 
C]a,e gotton such leave. But what they are now 

«»ng they claim as of right and not as a matter

dependent on the opinion of any superior court as 
to where the action should have been brought.
. This being my view, and it being always a matter 
m which the difficulty might be obviated by leave 
being granted to sue in the Superior Courts (which 
I  shoujd think no judge would ever refuse), and it 
being in the power of the Legislature tQ state 
what was or is its intention, the subject is, per
haps not worth much discussion, w ith all respect 
be i t  said to the two great authorities who have 
differed.

But, if we are to choose between them i t  seems 
to me that the Court of Common Pleas, in 
their decision in Simpson v. Blues (ubi sup.), was 
right. The difficulties in the way of the decision 
of the Privy Council in Cargo ex Argos (ubi sup.) 
are most forcibly put in their judgment, and to 
those are added most cogent arguments in the 
judgment of the Court of Common Pleas in Simp
son v. Blues against the expediency of giving admi
ralty jurisdiction in  such cases as those in question 
either to the High Court of Admiralty or to the 
County Court. Shortly stated, the objections are 
that, on the construction contended for by the 
defendants, the County Court would have an 
admiralty jurisdiction in  cases in which the 
Adm iralty Court had no original jurisdic
tion ; that the H igh Court of Admiralty 
would have an appellate jurisdiction where it  
had not an original jurisdiction ; that there would 
be transferred to it  from the County Court causes 
which i t  could not originally entertain, and so that 
it  could hear and decide cases not properly within 
its own jurisdiction, or that of the County Court. 
To these objections are to be added, not as aiding 
the construction of the statute, but as helping to 
the probable intention of tbe Legislature, the ob
jections, so forcibly stated in  the judgment of the 
Court of Common Pleas, to admiralty proce
dure being applied to such cases as those in 
question.

These different considerations were fe lt so 
strongly by the Privy Council, that they would 
perhaps have decided as the Common Pleas did, 
but for the necessity of finding an application 
for words for which they saw none i f  the decision 
of the Common Pleas were right. W ith great 
respect, it  seems to me that a meaning may be 
given to the words without the admittedly pre
posterous consequences which the defendants con
tend for. The words are, “  any claim arising out 
of any agreement made in relation to the use or 
hire of any ship.”  I  cannot think that the enact
ment is in plain and intelligible language, free 
from any ambiguity. I f  I  found the words without 
anything to control them or to guide me in their 
interpretation, I  should say that they included the 
cases before us, and much more. But, as it  is, I  
declare I  do not know what they mean or were 
intended to mean. A  charter-party is not an 
“ agreement for the use or hire of a ship,”  
but it  is said to be included in the words 
“  any claim arising out of any agreement 
made in relation to the use or hire of any 
ship. Would that include the shipbroker’s 
claim for finding a charter ? See the case of The 
Nuova Baffaelina. (1 Asp. Mar. Law Cas. 16;
L. Rep. 3 Adm. & Eccl. 483.) Take the next words,
“  any claim arisingout ofany agreement in relation 
to the carriage of goods in any ship.”  Does that 
include a claim on a policy of insurance P The 
policy is an agreement not for but “  in relation to
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the carriage of goods in a ship.”  Some restriction 
muBt be put upon the words. I f  the ship were in 
dock, and hired for a dance to be given on board 
in the dock, it  sorely would not be an admiralty 
cause. Nor, one would think, would an agree
ment by the owner of a river steamer to take a 
party to Richmond. Would a ship on Lake W in
dermere be within the enactment, or a trading 
barge on a canal P Let us read the words thus,
“  Shall have jurisdiction to try  and determine the 
following causes : Where the High Court of Ad
miralty has jurisdiction as to any claim arising out 
of any agreement made in  relation to the use or 
hire of any ship or in relation to the carriage 
of goodB in any ship.”  Are there such cases ? I  
th ink there are. The H igh Court of Admiralty 
has jurisdiction over any “  claim ” (the same 
word) “  by the owner, or consignee, or assignee of 
any b ill of lading of any goods carried into any 
port in England or Wales, in any ship, for 
damage done to the goods, or any part thereof, by 
the negligence or misconduct of, or from any 
breach of duty on the part of, the owner, master, 
or crew of the ship ”  (24 Yict. c. 10, s. 6, and vide 
The Pieve Superiore, ante, pp. 162, 319; 29 L. T. 
Rep. N. S. 702; L. Rep. 5 P. C. App. Cas. 482.) 
So that the owner of goods carried into any port 
in England, having a claim for damage to them, 
arising out of a breach of contract by the owner of 
the ship, may sue in the High Court of Admiralty. 
But the contract broken may he a charter- 
party, which is a contract in a sense, although not 
strictly so, for “  the use or hire of a ship.”  So as 
to the latter part of the clause, “  agreement made 
in relation to the carriage of any goods in any 
ship.”  This would apply to claims by the 
charterer or shipper under a b ill of lading, 
or other owner of goods carried under charters 
or otherwise. This construction, as it  seems to me, 
gives a meaning to the words without the 
absurd consequences which would follow on the 
defendant’s construction. Therefore, I  think that 
both these rules should be discharged.

As to the other point arising in one of the present 
cases, that of Fullmore v. Wait, namely, that the 
section as to costs, does not apply where there is 
judgment by default, and that it  does not apply to 
actions in common law courts, we need express no 
opinion w ith regard to them. The arguments pre
sented to us were not presented to the Court of 
Queen’s Bench in the case of Hewitt v. Cory 
(ubi sup.). We do not, therefore, recognise that 
case as an authority against the plaintiffs here.

I t  seems preposterous to suppose that the Legis
lature has intended that cases over 3001. may be 
tried either on common law or admiralty principles; 
cases under 20Z. on the same ; but cases between 
those amounts on admiralty principles only, 
except at the peril of the plaintiff losing his 
costs. The difficulty arises from the use of the 
words “ any Superior Court.”  Perhaps they 
should be read as “  Superior Court of Admiralty, 
if  any.”  (See Mr. Day’s argument on this point 
in bis Common Law Procedure Acts, 4th edit. 
p.377.) The section supposes that “  the judge ”  
always hears or decides the case, apparently point
ing to a court where there is one judge, and where 
the case is always adjudged. Rule discharged.

In  Cunestead v. Price and others :
Attorneys for the plaintiff, Chester, Urquliart, 

Mayhew and Holden, agents for Bradshaw and 
Pearson, Barrow-in-Eurness.

Attorneys for the defendants, Scott, J a r m a i n ,  

and Co., agents for Frank Taylor, Barrow-in* 
Furness.

In  Fullmore v. Wait:
Attorneys for the plaintiff, Thos. White and 

Sons, agents for H. Britton, Press, and Inship, 
Bristol. ,

Attorneys for the defendant, Stibbard and 
Cronshey.

A M E R IC A N  R E P O R TS .
Reported by B. D. Benedict, Proctor and Advocate.

U N ITED  STATES DISTRICT COURT, 
EASTERN DISTRICT OF N EW  YORK. 

T he P uritan .
Salvage by steamtugs near a port—Derelict—1 

Apportionment.
Where an abandoned ship is found ashore on <* 

shoal by two tugs which, while she is ashore are 
unable to render assistance, but on her floating off 
with wind and tide make fast and prevent her 
from going ashore again and take her to a place 
of safety, their service is salvage and not mere 
towage, nor is their service diminished in value 
by the proximity of a third tug, which could, but 
did not, render any assistance.

Where the master and crew of a: ship in distress are 
taken off by a steam tug (there being no immediate 
danger to life), and are taken ashore by the tuff, 
which afterwards returns to the ship with he 
master and finds her placed in safety by othe 
salvors, that tug has no claim for salvage reward- 

The ship P., in endeavouring to enter the harboU 
of New York, struck on the False Hook, a bû  
running parallel to Sandy Hook. The oharrne 
to the west, between it and Sandy Hook, is abo 
300 yards wide, and to the east of it is the_ ope 
sea. The wind was blowing a gale direct 3 
on shore, and the ship grounded so hard on 
shoal that in fifteen minutes she had 8ft. of wa 
in her, and soon after portions of her keel ca 
up alongside. ,re

A powerful tug, the C., came near her, ana 
captain and crew of the ship, thinking that 
ship would not come off from the shoal, left 
and went up to New York in the C. Another 
the W., had also in the meantime approached, 
her captain, seeing the condition of the ship, a a 
thought she would never come off, and she tv 
away looking for other business. ~ jf.

About an hour afterwards two other tugs, the J■ 
and the J. M., seeing the flag of distress 
had been left flying, went to the ship and 1° ^
her abandoned. They lay by her, and aj
while found that she was moving, and wat f 'ving 
to come off the shoal on the inshore side. . a i0sC 
agreed to share in the salvage, they ran iff . g, 
to her, and put on board four men, and 3 ^¿jj 
hawser to her, when she came off the shoa , 
they succeeded in towing her round the pcf  gti, 
Bandy Hook into the Bay, where they put ĥ 
the mud, pumped her all night, and the ne® 
at noon brought her to a dock in safety.

When the captain of the W. saw the ship i*1 0  
he came up also and offered his assistancee ^
two tugs, which then were towing the e'll^We (it? 
was refused. The captain of the ship, on g 
O., on his way up to New York, left . ¡hit' 
wrecking company to be ready to go to tn
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Be left his crew in New York, and the next 
morning early he went himself on hoard the C. to 
Look for the ship, and found her on the mud in 
charge of the salvors.

The owners of the two tugs filed a libel for salvage. 
The owners of the C. also filed a petition claiming 
salvage. The ship and her cargo and freiqht were 
worth from 225,000 to 237,000 dots. The tugs 
were worth, one of them 9000 dols., and the other 
17,000 dols. Each of them had a crew of six, all 
told, and on one of them was a hoy who had qone 
with tue tug for a pleasure trip.

Beld, that in view of the peril to the property, the 
value of the property saved, the risk of loss of the 
tugs, and the danger to the lives of their crews 
(although such danger and risk was not excessive 
and the services did_ not extend over about twenty 
hours), the sum of 30,000 dols. was a proper 
amount of salvage to he paid to the two tugs, 

the G. was not entitled to recover salvage.
I  hat the amount of salvage he divided equally be

tween the two tugs; that the masters of them 
receive 3000 doZs. each; that the men who went 
on board the ship, and especially one who took 
charge on board of her, receive a higher rate than 
their fellows, and that the rate of wages afforded 
a proper criterion by which to fix the shares of 
the men.

Benedict, J.—This action is brought by the 
owners and crews of two steam tugs, called respec- 
ively the Jacob G. Neafie and the Jacob Myers, 

- - c o y e r  for salvage services rendered to the ship

On the 17th A p ril 1874, the ship Puritan, 
aaen with a valuable cargo, when attempting to 

the harbour of New York during an easterly 
Rale, grounded upon what is called by some the 

uter Middle, but on the charts is named the 
■t alse Hook, a shoal lying outside of Sandy Hook,
6 ween which and Sandy Hook there runs a 

narrow channel 300 or 400 yards wide, and outside 
tu which to eastward is the open sea. A t the time 

ship grounded on this shoal the waves broke 
neavily about her, and she grounded so that in a 
ery short time portions of her keel appeared on 
Q surface of the water, and she was found to 

ave made gfc_ of water ber hold within ten or 
‘‘‘ teen minutes after striking. While in this con- 
ition she was approached by the steamtug 
Vclops, a powerful tug, when all on board left 
® 8hiP in a boat, and went on board the Cyclops 

ab*1 Prooeeded to New York, leaving the ship 
fe andoned> urld> as was supposed, permanently 
^ st upon the shoal. Afterwards, on the same 
¿ p  the tugs Neafie and Myers, while proceeding 
B: Wn the Bay inside, observed the ship with her 
to h a d'stress flying. They at once proceeded 

ner assistance. Upon reaching her they found 
as»-0I1i. 0n f)oard> and that i t  was impossible to 
den as ŝ e t !len They did not, however, 
a f f / i  i. Jut. remained by her with the intent to 
■Wa°rCu er a' d d the opportunity should arise, as it 
s as observed by them that the action of the heavy 
the3 vPOn t îe aldP seemed likely to drive her over 
la snoal. This actually occurred, and after the 

PSe of an hour or so it  was seen that the ship 
^ s  about to come off the shoal ou the inside.
UtJ ?reuPon the two tugs, having first come to an 

«■standing to share in the harbour and the 
hav- ’ plaoed four raen on board of her, and 
“s got out hawsers, took her in tow as soon I 

he cleared the shoal, and succeeded in towing |

[ A m e r ic a n  R ep s .

ner past the Hook in  safety, and in placing her 
upon the mud at the Horse Shoe in the Lower 
Bay. She was there pumped all night, and the 
next morning was brought by the salvors to a 
wharf in Brooklyn.

A  dispute thereupon arose between the salvors 
and the owner's of the ship and cargo as to 
the amount of compensation to be paid for 
the services rendered by these two tugs, to 
determine which the present action has been 
brought. The parties differ widely—the libellants 
asking for a large reward as for a salvage service 
of unusual merit, while the claimants earnestly 
contend that 1000 dols. would be a liberal compen
sation. r

This difference arises mainly from a dispute as 
to the proper effect of the evidence in regard to 
two controlling features of the case. The 
libellants insist that the ship was rescued from a 
position of great danger, inasmuch as, without the 
aid of these tugs, she would have been driven by 
the storm upon the exposed beach of Sandy Hook 
outside; while the claimants contend that without 
any aid from the tugs, the ships would have drifted 
past the Hook and into safe water in  the Lower 
Bay.

Upon this question of fact, I  am of opinion that 
the evidence fails to sustain the position taken by 
the claimants. The weight of evidence shows 
that the ship when she came off the shoal would, 
if unaided, have been driven upon the beach, 
which was some 300 or 400 yards to leeward, and 
would there have sustained very great damage, if 
not put in peril of total loss of the ship and her 
cargo. This appears not only from the testimony 
of the salvors, but from that of the captain of the 
Walcott, a disinterested person, who returned to 
the ship after the libellants had taken hold, and 
who states that with two tugs towing the ship 
it  was all they could do to keep her off the 
beach.

A  second great point of controversy is this : the 
claimants contend that the ship was not rescued 
from danger, because she came off the shoal w ith
out aid, and then not only were the two tugs of 
the libellants there, but the Walcott, also a 
powerful tug, was at hand. I t  is said, therefore, 
that these tugs should be deemed to be com
petitors for a towage service there to be performed, 
and that, whatever either of them would have 
been willing to have been employed, for to per
form the service is a fair price for the Puritan to 
pay.

The evidence in respect to the Walcott is, 
that in the afternoon, having been informed by 
a Sandy Hook pilot that the Puritan was ashore, 
she steered towards her by compass, the wea
ther being then too thick to enable the ship 
to be seen, and found the Cyclops at the ship. As 
the Walcott was expecting a Calcutta ship she 
remained outside, and for a time in the neighbour
hood of the Puritan. A fter the Cyclops departed 
for New York with the Puritan’s crew on board, 
the Walcott departed, because the captain judged 
i t  to be useless to stay. He says he did not think 
the ship would come off. She looked bad. He did 
not calculate she would ever get off, except in 
pieces. Afterwards, when he saw the Neafie and 
the Myers at the ship, he ran again near to her, 
and was ready to afford additional aid, if such aid 
had been required. I  am unable to see how the pre
sence of the Walcott under such circumstances can
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affect the claim of the libellants. The Walcott 
certainly had no idea of being able to rescue the 
ship. She had departed on her own business, and 
i t  cannot be known that she would have returned 
to the ship at all i f  she had not observed the Neafie 
and the Myers there. When she did return her 
presence was of no value, for the other tugs already 
had hold of the ship, and were safely conducting 
her towards the harbour. Moreover, it is not 
certain that when the Walcott arrived she could 
have saved the ship. She was no doubt powerful 
enough to tow the ship, but she was not on the 
spot when the ship began to move, and, situated 
as this ship then was, time was everything—a 
little  delay would have carried the ship so near to 
the beach that no tug could have then rescued 
her. One of the witnesses says that the ship 
would have been ashore in ten minutes after Bhe 
began to move i f  i t  had not been for the exertions 
of the libellants. Furthermore, the service of the 
Neafie and the Myers to this ship commenced 
when, in  answer to her signal of distress, they put 
out from the harbour into the open sea; the ser
vice continued while they lay by her in order to be 
able to render the instant assistance demanded by 
the position of the ship when she came off the 
shoal; and it  did not terminate until the vessel 
was n*oored at the Brooklyn Wharf. I t  is difficult 
to see why the promptness and zeal displayed by 
these two tugs should be held less meritorious 
because another tug, which had entertained no 
idea of being able to aid the ship, presented her
self while they were in tfce act of affording aid.

Nor does it  strike me as reasonable to say that the 
position of this ship was that of a vessel free from 
danger having three tugs by her competing for the 
employment of towing her to the harbour. The 
ship was abandoned. There was no one there to 
employ the tugs, and the tugs were under no 
obligation to tow her without being employed. 
Although under no obligation to do it, these two 
tugs did voluntarily aid this ship, and by combining 
their efforts they were enabled to do what neither 
of them could have done alone, namely, to save the 
ship from going ashope.

To bring about precisely such results is the 
sole object of the law of salvage; and in my 
opinion i t  would be a violation of that law 
to refuse to these salvors the liberal reward 
which the maritime law holds out as an in
ducement to exertion on the part of those 
who may be so situated as to be able to render 
service to a ship in distress. The luck of being 
in a position to render assistance to a ship in dis
tress, the maritime law makes good luck, to the 
end that distressed ships may receive all possible 
aid.

My conclusion, therefore, is that the grounds 
upon which the claimants have based their refusal 
to pay the libellants a salvage reward are untenable 
in view of the evidence, and that the libellants are 
entitled to a liberal salvage reward.

There remains, then, but to notice some features 
of the case in addition to those already alluded to, 
which, in accordance with established rules, are to 
be taken into account in determining the amount 
to be awarded.

I t  is said these tugs incurred no danger, inas
much as they kept at a respectful distance from 
the labouring ship, so long as she was ground
ing on the shoal. But it  was useless then to 
approach near her. The evidence is, that nothing

could be done until the ship freed herself from the 
shoal. To keep out of danger until the time when 
exposure to danger would avail something is no fault 
to be blamed, but a prudence to be commended. 
When the ship moved the tugs did not shrink 
from exposure to danger; for it  cannot be said 
that no danger was incurred when one of the tugs, 
in  order to put men on board the ship, approached 
her near enough to enable the men to jump on 
board. Such an approach to such a large ship in 
such a sea required great care and skill, and could 
not be accomplished without danger, not only of 
the destruction of the tug, but also of loss of the 
lives of the men themselves. Nor can it  besaidupon 
the evidence that danger was not present from the 
time the tugs passed out of the harbour. The 
precautions taken on board the tugs show that the 
idea of peril was present.

The exertions of the salvors after the ship was 
safely located upon the mud in the Horse Shoe are 
also worthy to be considered. Their efforts did no 
slacken when the safety of the ship herself had 
been secured, but were continued and were inces
sant during the night, in the hope of saving the 
cargo from further damage, by which means ube 
cargo was delivered much less damaged than was 
to have been expected.

When vessel and cargo both are saved the 
reward is to be increased: (Marvin on Wrecks, 
p. 119.) The persons, twenty-nine in all, who are 
entitled to share in the reward, should also be con
sidered. The value of the tugs themselves—one 
being worth 9000 dols. and the other 17,000 dols.' 
must be taken into the account; for at more than 
one period of the service a breakage of the engi°® 
or of the steering gear of either tug would at one 
have brought her in danger of destruction, in  
value of the property saved is very large. " “  
cargo, as saved, is conceded to be «vorth 168,/ 
dols.; the freight earned was 28,531 dols.; the snip 
herself in her damaged condition is valued by t 
claimants at 25,000 dols., and by the libellants a
37.000 dols. The total value saved was fr0
222.000 dols. to 234,000 dols. .g

When the amount saved is large, the reward 
for that reason increased. On the other hand, 
is not to be forgotten that no excessive danger 
life or property was incurred by these salvor ’ > 
that the services did not extend over a long psf1 . 
of time, being about twenty hours in durati0^ ’ 
that all tho expenses to which the salvors wore P^ 
in  hiring men to enable the pumping of the ship 
continue without cessation have been Pa' l\ t l86 
claimants; and i t  should also be recollected t , 
the amount of tho probable loss, if the ship 
gone ashore on the beach is lessened by the ,
that she was at the mouth of a great harbour, , 
that all appliances available to remove the cargo, ^  
i f  possible get off the ship, would have been at,jbf, 
service of the ship early the next morning. ^  

i state of the weather made it  impossible that 
assistance could have reached her during
night. . ord-

In  view of all the circumstances, and in a,c j, 
ance with the established rules applicable m 0f 
cases. I  am of the opinion that the su 
30,000 dols. is the proper reward to be glV® 
this case. . g6 to

There is one additional question of this c .p 
be disposed of which has been raised by $e
tion, to be allowed salvage filed in  the jj
on behalf of the steamtug Cyclops, wh>
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w ill be remembered was the first tug to ap
proach the Puritan and which at the request of 
the master of the ship took all her crew on board 
and carried them to New York. I t  appears that
on the way np the Cyclops stopped at the Coast 
Wrecking Company’s docks, where notice of the 
disaster to the ship was left, and next morning 
took the master on board again in  New York to 
carry him to the wreck. But on reaching Sandy 
tlook the ship was found on the Horse Shoe in 
custody of the salvors, and they accordingly re
turned. I  see nothing in these facts to entitle the 
gyclops to salvage reward, and the petition filed 
in her behalf must be dismissed.

I  have been requested to apportion the sal
vage award between the respective salvors upon 
the evidence as i t  stands, and I  accordingly 
do so. In  view of the understanding come to 
at the time of the performance of the service 
-l am of the opinion that the tugs should share 
alike equally in thé reward, and in accordance 
with precedent I  give them one half. I  am 
also of opinion that the two masters should 
share alike ; that the men who went from the tugs 
on board the wreck should receive more than the 
other seamen, and that of these Hobart should 
receive the greatest sum, as he in some sort took 
he responsibility of what was done on board the 

Wreck after he boarded it, and that the rate of 
Wages affords a proper criterion by which to deter
mine the relative proportions of the men. I  there- 
tore award

[P k iv . C o.

m  good order and condition, but indorsed ly the 
master with the words “ quality and quantity 
unknown,” does not admit as against the ship
owner that the goods were shipped in good order 
and condition.

There is no rule of law hy which the consignees of 
goods under a bill of lading, stating gaods to 
have been shipped in good order and condi
tion, but containing the words, “ quantity and 
quality unknown,” is bound to show that the 
goods were shipped_ in good order and condition, 
or fa il in liis suit against the shipowner for 
damage done to the cargo; but failing 'proof of 
the condition of the cargo when shipped, the con
signee -is bound to show that the damage which 
it sustained is traceable to causes for which the 
shipowner is responsible.

The Prosperino Palasso (ante, p. 158) disapproved

T his was an appeal from a decree of S ir E. J.Phil- 
hmore, the learned judge of the High Court of 
Admiralty of England, in a cause instituted under 
the 6th section of the Admiralty Court Act 1861 
on behalf of Messrs. G. Koenig and Company] 
merchants, the respondents, against the vessel 
laa, her tackle, apparel, and furniture, and against 
the appellant, Giacomo Gazzolo, of Genoa, in Italy, 
shipowner, the owner of the Ida.

In their petition filed in the court below, the 
respondents alleged as follows :

To the owners of the Jacob Myers, the sum o f ......  7650
’* r -T « u ^ C h a r le s  W . Brooks, the sum of ... 3000 

[The same to include the percentage payable 
to him by the terms of the contract of hiring.]

>> Thomas Waldron, engineer .................................  1350
>> James Russell, deck hand.....................  1050
» Prank Roddy, fireman .............................    §25
*» Clement Doty, fireman ......................................  525
» Robert Stevenson.......................................................... 600

I  award to
The owners of the Jacob G. Neafie ......  7500

o master of the Neafie, F. H . Cooley...... 3000
*> Reter C. Brown, engineer ................................. 1350
” Benjamin K. Hobart, deck hand....................... 1150
»» Prank Van Huron, fireman .............................  325
»» Oscar Pel ton, fireman................................ 525
» Samuel Riggs, cook................................... . . . . 600
5» Prank Wester welt (a boy passenger on board

for a pleasure trip) ............................................  5q

T'or libellants, Benedict, Taft, and Benedict 
T'or the Cyclops, Bube, Wilcox, and Hobbs.

Oarte ^  8k ip’ an<  ̂ Scudden and

J U D IC IA L  C O M M IT T E E  OF T H E  
P R IV Y  C O U N C IL.

°N  a p p e a l  p r o m  t h e  h ig h  co u r t  of a d m ir a l t y
OF ENGLAND.

Beported by J. P. A spinall, Esq., Barrister-at-Law.

March 19, 20, and 23, 1875.
jlosent: The Eight Hons. Sir B a r n e s  P e a c o c k ,
S;r ^ Io^ TAGDE Sir E. P. C o l l ie r , and

H .  S. K e a t in g .)

^  T he I da.
ania9e to cargo—Bill of lading, “ quality and 

4 l  quantity unknown .Burden of proof.
° f  lading, stating goods to have been shipped

1. The Ido  is a vessel of which no owner or part owner 
was, at the time of the institution of this cause, domiciled 
m England and Wales.

2. In  the month of Feb. 1873, Messrs. E. B. Liddell and 
Company, of Alexandria, caused to be shipped 6110 
ardebs of cotton seed on board the said vessel, then 
lying m Port Said, Egypt; and the then master of the 
said vessel received and accepted the same, to be carried 
on board the said vessel from Port Said aforesaid to Hull 
upon the terms of three bills of lading, by the said 
master, duly signed and delivered to the said Messrs E  
Biddell and Company for the said cotton seed.
. The said three bills of lading, being in form exactly 

similar to one another, were and are, so far as is material 
to the present case, in the words, letters, and figures fol
lowing, that is to say:—
r  • I* ®hiPPed in i?ood order and well conditioned by E B 
Liddell and Company, Alexandria, Egypt, in and upon 
the good ship called the Ida, whereof is master for the 
present voyage Ambrozio Chiapella, and now riding at 

th® P°rt of Port Said, Egypt, and bound for 
Bull, 6110 ardebs cotton seed, being marked and num- 
bored as in the margin, and are to be delivered in the like 
good order and well conditioned at the aforesaid port of 
Hull (the aet of God, the Queen’s enemies, fire, and all 
and every other dangers and acoidents of the seas, rivers, 
and navigation of whatever nature and kind soever save 
risk of boats so far as ships are liable thereto exoepted), 
unto order, or to assigns, paying freight for the said 
goods at the rate of 19s. (say nineteen shillings) sterling 

!u !)er )ou ° f  20 cwt. delivered, with 10J. gratuity. 
a  Per «barter-party, dated London, 4th
Oct. 1872, with primage and average accustomed.

:̂L witness whereof the master or purser of the said 
ship hath affirmed to three bills of lading, all of this 
tenor and date, the one of which three bills being accom
plished, the other two to stand void.

“ Dated in Port Said, Egypt, 6th Feb. 1873. 100 dun
nage mats. Fifteen working days remain for dis
charging.”

4- The persons constituting the firm of Messrs. E. B. 
Liddell and Company are identical with the members of 
the plaintiffs’ firm.

5. The said vessel sailed on her voyage to H ull, and 
duly arrived there on or about the 7th May, 1873.

The said cotton seed was not delivered to the plain
tiffs according to the terms of the said bill of lading in 
as good order and condition as it  was when shipped on 
board the said vessel at Port Said aforesaid; but, on the
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contrary, the same was delivered to the plaintiffs in much 
worse order and condition, and greatly damaged.

7. Such non-delivery as aforesaid to the plaintiffs of 
the said ootton seed in as good order and condition as 
when it  was shipped, was not occasioned by any of the 
perilB or causes in the said bills of lading excepted.

8. The plaintiffs paid to the master of the said vessel 
the freight and gratuity due, according to the terms of 
the Baid bills of lading, and did and were ready to do all 
things necessary to entitle the plaintiffs to have the said 
cotton seed delivered to them in as good order and 
condition as it  was in when shipped at Port Said as afore
said.

9. By reason of the premises the plaintiffs lost a great 
part of the value of the said cotton seed, and were put to 
great expense, in and about keeping, warehousing, and 
improving the condition of the said cotton seed and in 
and about having the same surveyed.

The appellant by his answer denied that ttie bill 
of lading was so far as material in the words and 
figures set forth in the petition, and craved leave 
to refer to the said h ill of lading when produced.

He further denied the truth  of the 4th, 6th, 7th, 
and 9th articles of the petition, and alleged that 
the deterioration and damage, i f  any, to the cotton 
seed in the petition mentioned were occasioned by 
the character and quality of the cotton seed when 
shipped on board the Ida and by the inherent 
qualities of the said cotton seed, and by the dan
gers and accidents of the seas, rivers, and naviga
tion, or by some or one of such causes, and not by 
any breach of contract on the part of the defen
dant.

The respondents filed a reply and conclusion, by 
which they denied generally the truth of the alle
gations contained in the answer, and prayed that 
the pleadings might be concluded.

The bill of lading, when produced, was found to 
contain the words, ignoro qualita e quantita.

I t  w ill be observed that the respondents did not 
in their petition orreply make any charge of negli
gence against the appellant, but at the hearing 
they endeavoured to make out that the damage to 
the cargo had been occasioned by the Ida having 
been improperly ballasted with sand ballast, and 
to her not having been properly dunnaged. Their 
contention was that the sand had been put on 
board wet, or that i t  had got wet in the course of 
the voyage, and that the natural heat of the cargo 
had drawn up the moisture inLo the cargo, and so 
occasioned the damage. The effect of their evi
dence on this point w ill be found fully stated in 
the judgment.

The only evidence attempted to be given as to 
the condition of the cargo when shipped was, that 
of one of the respondents, Mr. E. B. Liddell, who 
said he saw samples of the cargo.

I t  appeared, however, that Mr. Liddell, at the 
time of shipment, was at Alexandria, which is 120 
miles from Port Said, where the cargo was shipped, 
and no evidence whatever was given to verify the 
alleged samples.

On the part of the appellant i t  was contended 
that the ship was properly dunnaged, and i t  was 
proved that the said ballast was dry desert sand, 
put on board in a perfectly dry state, and that i t  
never had before, or whilst on board the Ida, been 
wetted, and they proved that of the cargoes of 
cotton seed arriving in this country from Port 
Said in the spring of 1873, a very large and unusual 
Dumber arrived heated to a very extraordinary ex
tent, and they gave evidence to prove that the 
Ida’s cargo had been shipped imperfectly dried, or 
matured, or, as i t  is technically termed, “  green.”

I da. [P » iv - Co-

They further proved that cotton seed, however 
well dried, is an article very liable to become 
heated even in a warehouse, and especially in the 
hold of a ship ; and that whereas the ordinary 
length of voyage for a sailing ship from Port Said 
to England is about forty days, the Ida, owing to 
tempestuous weather and foul winds, was about 
ninety days on her voyage. The few tons of seed 
which were sea damaged were in the sides of the 
ship where she had strained in heavy weather, and 
not from the bottom of the hold, where it  was 
alleged that she was insufficiently dunnaged, and 
where the sand ballast had been placed.

The appellants gave evidence to show that the 
ship was permanently dunnaged from the kelson to 
each of her bilges, but there was a conflict as to 
whether the planking called by the appellant per
manent dunnage, was so or not. The learned 
judge made a decree by which he pronounced for 
the damage proceeded for, and condemned the 
defendant and his bail therein and in  costs, and 
referred the question as to the amount of damage 
to the registrar: (see ante, p. 518.)

I t  is from such decree that this appeal was 
brought, and i t  was submitted that the decree 
appealed from ought to be reversed, for the 
following amongst other reasons :

1. Because upon the b ill of lading, signed by 
the master of the Ida, the burthen of proving 
that the cotton seed was in good order and 
condition when shipped, lay upon the respon
dents, and they did not discharge such burthen of 
proof.

2. Because the appellant proved that the ship 
was properly dunnaged and ballasted.

3. Because the evidence negatived every cause 
of damage other than those suggested by the ap
pellant, viz., the character and quality of t  he cotton 
seed when shipped, the inherent qualities of the 
said seed, and the dangers and accidents of the 
seas, rivers, and navigation.

4. Because the respondents fail to prove any
negligence on the part of the appellant, either by 
ballasting the ship with sand, or in not properly 
dunnaging her. .

5. Because the respondents failed to prove thas 
the heated and damaged condition of the carg° 
was in any way caused by, or connected with, the 
sand ballast, or any insufficiency in the dunnage-^

6. Because the appellant proved that the heating
of the cotton seed was occasioned by its not having 
been matured when shipped. .

March 19 and 20.—Milward, Q.C.and E.Q.OlarJ“' 
son, for the appellants.—As the bill of lading in tn1 
case contains words meaning “ quantity and quail y 
unknown,”  and indorsed thereon by the maste^ 
there is no admission by the master that thecarg 
was shipped in good condition. The duty °f.sk(L 
ingthat it  was so shipped lies upon the plaintih ' 
and before they can recover they must give a ftf 
ative evidence that the cargo was sound wh 
shipped. In  The Prosperino Palasso (29 L. T. lyj", 
N. S. 622; 2 Asp. Mar. Law Cas. 158), it  was raie 
that a plaintiff in a cause of damage to cargo ni 
give evidence of the sound condition of the cars 
when shipped before he can call upon the de 
dants to show that the damage was caused by aj fl 
exoepted peril and not by their negligence.  ̂
the present case there was no evidence w hafe . 
as to the condition of the cargo when shipP g( 
save that of a person who was not at the pla£Lg¡r 
shipment, and only saw samples afterwards. I
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B . P. Co llier .— Would it not be sufficient for the 
plaintiffs to show that the damage was occasioned 
by some default on the part of the shipowner for 
which he was reasonable P ]  We submit not; but 
©ven if  it were so, the respondents have wholly 
failed to prove any default on the appellents’ part. 
They omit to call the persons who actually shipped 
the goods, and have given no proof of damage 
except of such as might be fairly attributable to 
perils of the sea : their theory that the stowage 
Was defective has wholly failed, The appellants’ 
case is, that the cargo was shipped in bad condi
tion, and became heated and damaged in conse
quence, and that the ship was properly dunnaged 
and ballasted, and that such sea damage as the 
cargo received resulted from the extraordinarily 
bad weather the ship encountered, and, conse
quently, from an excepted peril.

Butt, Q.C. and Cohen, Q.C., for the respondents, 
■—There is no such duty upon plaintiffs in a cause 
of this description as is laid down in The Prosper- 
wio Palasso (uhi sup.). No doubt there is no ad- 
uussion on the face of the bill of lading of the condi
tion of the cargo when shipped. But the plaintiffs 
fflust show some negligence on the part of the 
shipowner before they are entitled to recover, but 
there is no necessity to show the condition of the 
cargo at the time of shipment. We submit that 
the respondents have satisfied the onus upon them 
by showing the defective nature of the ship’s dun- 
bage, and i f  Che damage done to the cargo can be 
attributed to this cause, the court should presume 
that the cargo has been shipped in good condition, 
and then the shipowner will be responsible for the 
in jury done. The appellants’, witnesses alleged 
tuat the ship was permanently dunnaged ; this 
turns out to be wholly untrue, and, consequently 
W’e ask the court to discredit the other part of 
their case, which sets up that the sand ballast was 
n good condition and was properly laid for the 

cargo. I t  was positively shown that there was no 
arnage by sea water, and as this damage was done 

to the cargo in the bottom of the hold, this in itself 
hi enough to show the defective dunnage. The 
uamp produced by the sea water would be absorbed 
by the cargo, and this was the occasion ef the 
uarnage.

Milward, Q.C., in reply.
March 23.—The judgment of the court was de- 

Jivered by
Sir H. S. K eating .—-This was a suit brought 

by the shipper of the cargo against the shipowner 
0 recover damages sustained by the cargo in con

sequence, as it  was alleged, of improper stowage, 
bhe cargo consisted of some 700 tons of cotton 
eed, loaded in bulk on board the ship Ida at Port 

«aid, in Egypt, to be delivered at Hull. The Ida 
‘ Port Said on the 7th Eeb. 1873, and arrived 
H ull in May, after a passage of nearly twice the 

sUal length, in consequence of adverse winds and 
i ormy weather. On the unloading of the cargo 

was unquestionably in a very damaged condi- 
it°b > a great part of i t  had heated so much that 

had become almost charred, while a compara- 
fo?ê  portion, some forty or fifty  tons, was
t , Und in a tolerably sound condition. The case of 

® plaintiffs was, that this cargo was shipped in 
i t «fyand good condition at Port Said, and that 
a bad become damaged through improper stow- 
ca 0ase ’'be defendants was, that the
k rS° hud been shipped in a green state, and had 

come heated in consequence, and tflat the heat

had been increased by the unusual length of the 
voyage.

The case was heard before the learned judge of 
the Admiralty Court, who found generally for 
the plaintiffs, directing the usual inquiry as to 
damages. From this judgment the defendants 
have appealed. Undoubtedly, the question is one 
of fact, and their Lordships are always slow to re
verse the judgment of the court below upon a 
pure question of fact, when that court has had the 
advantage, which they have not, of hearing and 
seeing the witnesses, unless they come to a very 
clear conclusion that the judgment was wrong.

I t  has been contended, firstly, on the part of 
the appellants, that the learned judge was wrong 
in holding, as he did, that the plaintiffs had given 
prima facie evidence that the cargo was in good 
condition at the time of its being shipped—evi
dence calling upon the defendants to rebut it. 
This was obviously a cardinal question in the 
cause, and this finding may be considered as, in a 
great degree, the foundation of the judgment. The 
bill of lading throws no light upon the question, 
the master having written across it, “ignoroqualita 
e quantita,” thereby preventing its constituting 
any admission by him of the state of the cargo, as 
was rightly held by the learned judge. I t  appears 
that the cargo was shipped by a Mr. Miami and 
his clerk at Port Said, who acted there as the fac
tors of the plaintiffs, who have two houses, one in 
London, the other at Alexandria. Mr. Miami and 
his clerk are described by the captain as having 
superintended the lading of the cargo, and having 
been constantly on board the vessel, and they 
must, of course, have been perfectly well acquainted 
with the quality of the cargo. Neither Mr. Miami 
nor his clerk, nor any witness from Port Said, was 
called by the plaintiffs, or examined by them on 
interrogatories ; but for the purpose of proving 
the condition of the cargo they call Mr. Liddell, 
who is partner in the plaintiffs’ firm, and at the 
time of the shipment of the cargo was residing in 
Alexandria, a distance of 126 miles from Port 
Said, and who had never seen the ship or the 
cargo. This gentleman, in answer to a leading 
question put to him by the counsel for the plain
tiffs, says that, as far as he knows, the cargo when 
shipped was in good condition. I t  appears, how
ever, that his means of knowledge consisted sim ply 
in his having been supplied, as he says, with sam
ples of the cargo from Port Said, which samples 
he does not produce, saying that they had been 
destroyed; but he does not show, as indeed he 
could not, that he had examined these samples 
with the bulk, nor is any person called who did 
examine them with the bulk, nor is any evidence 
whatever given that the samples which this gen
tleman alleges that he saw, and on which he 
founded his opinion, whatever it  may be worth, 
did fairly represent the cargo which was shipped. 
The learned judge seems to have been under some 
little  misapprehension with respect to the evidence 
of this witness, for the learned judge observed :
“  He said, in answer to a question whether the 
cargo was shipped in good condition, i t  was ; and 
he gave as his reason for it, that he knew it  was 
from the samples which he had seen of ic at Port 
Said.”  The learned judge would appear to be 
under the impression that the witness was at Port 
Said for some time during the loading of the 
vessel. That, undoubtedly, was an erroneous im 
pression, the witness not having been nearer, as
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far as we know, than Alexandria. The learned 
judge held upon this that prinid facie evidence 
was given that the seed was shipped in proper 
condition, subject, of course, to be rebutted by the 
evidence of the other side.

Their Lordships have come to the conclusion 
that the learned judge was wrong in holding that 
this was prima facie evidence of the seed being 
shipped in good condition. They are of opinion 
that no evidence whatever was given upon this 
subject.

Their Lordships collect from the report of a 
case which has been laid before them, The Pros- 
perino Palasso (29 L. T. Rep. 1ST. S. 622; 2 Asp. 
Mar. Law Cas. 158), that, if  the learned judge had 
come to the conclusion which their Lordships have 
that no evidence had been given by the plaintiffs 
of the condition of the cargo when shipped,}he 
would have found for the defendants. Their Lord
ships cannot, indeed, suppose that the learned 
judge intended to lay dowD, as the marginal note 
to that case represents him, that there is a rule of 
law which requires that a plaintiff in  such a case 
as this must show, in the first instance, that the 
goods were shipped in good order and condition, 
or fail in his suit. Undoubtedly there is no such 
rule of law. But their Lordships th ink that in 
this case, considering that the plaintiffs must have 
known how material i t  was to prove the condition 
of the cargo, that they abstained from calling w it
nesses who knew its condition and called a w it
ness who was ignorant of it, when further it 
appears, from evidence uncontradicted, that a 
great number of cargoes arrived at this time in a 
heated and damaged condition from Port Said, and 
that this would seem to have been a bad season for 
seed, their Lordships think it  not too much to say 
that there appears a good deal of reason to suspect 
that this seed was in a condition at the time of 
its being shipped which would account for its ap
pearance when unloaded ; and that the plaintiffs, 
having failed to show its condition on loading, 
were bound to give very clear and cogent evidence 
that the damage which i t  sustained was traceable 
to causes for which the shipowner was responsible.

The plaintiffs have endeavoured to prove this in 
the following manner : They put forward a theory 
by their witnesses which seems to have been 
adopted by the learned judge to this effect, viz., 
that sand ballast was used in  this vessel, which is 
improper, inasmuch as i t  is liable to get wet and 
to communicate wet to the cargo; that there was 
no sufficient dunnage between the sand and the 
cargo ; that the sand wetted the lower portion of 
the cargo; that that wet spread to other portions 
of it, whereby the bulk became wet and heated, 
and all the damage ensued. This appeared to be, 
as far as their Lordships are able to understand 
it, the original view of the case put forward by the 
plaintiffs. I t  is now, indeed, suggested by their 
learned counsel that this may not be quite the 
accurate view ; that i t  may be that the cargo did 
of itself heat to some extent, being somewhat 
damp; that the sand below may not have been 
completely wet, and may not have communicated 
its wetness to the cargo to any great extent by 
contact; but that, the cargo having heated, the 
heat of the cargo would dry up the moisture from 
the sand and, thereby the damage which the cargo 
would otherwise sustain by its heating would be 
increased. Their Lordships have to observe upon 
this, that this view would appear to open a new

subject of inquiry which has not been considered 
by the learned judge, namely, assuming some 
damage to have resulted from the defective state 
of the cargo when shipped, and some additional 
damage from tjie wetness of the sand, how much 
of the damage was due to the one cause and how 
much to the other. Their Lordships have no ma
terials whatever for deciding such a question ; and 
i f  there are no such materials it  is entirely the 
fault of the plaintiffs, inasmuch as they have 
given no evidence of the state of the cargo when it  
was shipped.

But both these hypothesis assume that the sand 
was more or less wet, and whether i t  was so or not 
becomes a very important question, which it  is 
necessary to determine. I t  seems that at the 
bottom of the ship on each side of the keelson, 
which is in itself some 17in. wide, a planking ex
tends to about 2ft. 6in., making a kind of deck of 
rather more than 6ft. wide, and this deck is about 
2ft. 6in. from the very bottom or lowest skin of 
the vessel, and that under i t  there is what is called 
a watercourse; that is to say, the water courses 
freely backwards and forwards from stem to stern 
under this deck. Some of the witnesses for the 
defendant called this permanent dunnage; the 
witnessess for the plaintiff denied that i t  was per
manent dunnage, alleging that in order to constitute 
permanent dunnage it  ought to have extended 
further towards the bilges of the vessel. I t  would 
appear that permanent dunnage is often found in 
steamers, but rarely, if  ever, in merchant vessels, 
and that in English merchant vessels no approach 
to permanent dunnage is usually to be found. The 
Ida is an Italian vessel, and undoubtedly this 
planking of 6ft. and upwards is in the nature o 
permanent dunnage, and, as far as it  goes, is an 
advantage. Above this planking, by the account 
of both sides, there was a layer of sand somelOin- 
or 15in. thick ; above that sand there was, accord
ing to the evidence of the plaintiffs, only one lay®1- 
of matting between i t  and the cargo; according t° 
the evidence of the defendants, there was between 
the sand and the cargo dunnage in the shape 0 
timber throughout the vessel, and in the mid® 0 
of the vessel some five or six layers of matting 
besides. On this question there is undoubtedly.® 
conflict of evidence ; but i t  does not appear to thei 
Lordships, iD the view which they take of the cas®, 
to be necessary to decide on which side the e^1 
dence on this question preponderates. I t  m ay0 
taken that there was between the sand and t 
cargo at least one layer of matting. ,

[Their Lordships here minutely examined t  ̂
evidence as to the sand put on board being s® 
sand or dry desert sand, and as to its having 8 ,  
wet during the voyage and having communica 
the wetness to the cargo, and concluded tba ^  
was dry desert sand, and that i t  had not be 
wetted in the course of the voyage.] . 0

Their Lordships have, therefore, come to * 
conclusion that the plaintiffs have not made o 
their case that the cargo suffered any damag6 
consequence of the wetness of the sand, or in c 
sequence of improper stowage. . ¡.

Upon the hypothesis that the cargo was °r. ”ai 
nally stored in a green condition, its state on ' ,t 
is accounted for simply and naturally with , 
tftv inc rpmnrafl to iTii^eiiioiis and far fet® ..ashaving recourse to ingenious and far 
theories. I f  the cargo was in a green 
several other cargoes appear to have been W 
were shipped about the same time from the 8
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port, it  would naturally heat. The heating would 
be where i t  is represented to be, principally in the 
middle where the greatest bulk was collected, 
especially after a long voyage. The very top of 
the cargo is represented as being to some extent 
wet and mildewy. That would naturally result 
irom the steam rising and becoming precipitated 
into water by the coldness of the deck. Some 
portions of the cargo, comparatively small, about 
the extent of which the witnesses did not quite 
agree, but which portions are put at the highest as 
between six and seven tons lying immediately on 
the sides of the vessel, appear to have been wetted 
by salt water. They stuck to the sides, they pre
sented all the appearance of having been wetted by 
salt water, and they are what the witnesses called 
sea damaged. But these portions of the cargo 
Were not immediately above the sand where the 
wettest part of the cargo might be expected to bo 
found i f  the wet had been originally derived from 
the sand, but upon the sides of the vessel, and with 
respect to this there is no serious conflict of evi
dence. I t  may be here observed that the learned 
judge appears to have fallen into some misappre- 
hension upon this subject, for he treats the portion 
of the cargo actually sea damaged as that which 
Was at the bottom of the cargo and in contact with 
the sand. I f  that had been so, the case might 
nave presented a somewhat different aspect; but 
from the evidence of several of the witnesses, more 
especially of Mr. Bee, the witness for the plaintiff,
t̂ is manifest that that is not so. Bee gives very 

distinct evidence upon this subject. He says some 
of the seed was wet and i t  was wet at the sides, 
and he subsequently represents the wet part as 
going all up the sides and to a certain extent ad
hering to the sides; and he says they cleared that 
away and took i t  out into baskets. The learned 
ludge appears to have been misled by an expres
sion which fell from one of the witnesses, Wacson, 
who looked down into the hold of the vessel when 
the unloading was nearly completed, and speaks of 
seeing some six or seven tons lying at the bottom 
of the vessel which he supposes to have been there 
originally; but this was clearly a mistake, as ap
pears from the evidence of Bee and of several other 
Witnesses, and in fact from all the evidence on both 
sides. The damage to this small portion of the 
°argo is ascribed: by the witnesses on both sides to 
small leaks which the ship had sprung when 
straining in heavy weather, and is not a descrip- 
■lon of damage for which the shipowner would be 

uable.
Under these circumstances, their Lordships 

have come clearly to the conclusion that the plain- 
ins have failed to make out their case. They 

have failed to launch their case by primd facie 
evidence of the condition of the cargo, and they 
have certainly not adduced any evidence at all 
conclusive, or even cogent, for the purpose of 
nowing that the damage which the cargo sus- 
ained on the voyage was due to the fault of the 

shipowner.
Under these circumstances, their Lordships will 

iimbly advise her Majesty that the judgment of 
e court below be reversed, and the appellants 
Ust have the costs in the court below and in this 

“ Ppeal.
Solicitor for the appellants, Thomas Cooper.
Solicitors for the respondents, Eollams, Son. 

“oh Coward.
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B arnes P eacock, Sir M ontague E. Sm it h , and 
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M iedbrodt v . L itzsimon.
T he E nergie .

Breach of contract of carriage of goods—Charter- 
party Bill of lading — Detention of cargo by 
master Lien—Freight and general average, when
due—Demurrage—Merchant Shippinq Act Amend
ment Act 1862 (25 8p26 Viet. c. 63), ss'67, et seq.— 
Landing and warehousing goods—Stop order for 
excessive amount—Duty and liability of master. 

Where, by a charter-party and bill of lading, freight 
is to be paid on unloading and right delivery of 
the cargo, the master having a lien by common 
law for freight and general average, and a lien 
by contract for demurrage, the payment of the 

freight and the delivery of the goods are concur
rent acts in which all that is required from the 
owner of the cargo is readiness and willingness 
to pay at the time of delivery ; and before paying 
any sum for general average, the owner of cargo 
is entitled to be satisfied that the amount claimed 
is the result of a proper adjustment; and i f  the 
owner of cargo on arrival of the ship in port, and 
beforedischarge, refuses to pay theamount claimed 
for freight and general average before the amount 
due is finally ascertained, but offers to pay a 
large proportion of the freight, and, there being 
no doubt as to his solvency, to sign an average 
bond for the payment of the general when ascer
tained, but the master, nevertheless, insists upon 
retaining the cargo on board ship until his lien 
for freight and general average is satisfied, deten
tion by the master is not wrongful, but quaere, can 
he impute the delay in the discharge to the owner 
of cargo or claim for demurrage on that ground ? 

To justify the master of a ship in landing or 
warehousing a cargo under the Merchant, 
Shipping Act Amendment Act 1862 (25 if 26 
Viet. c. 63), s. 67, by which it is enacted 
that where the owner of goods imported “fails 
to land and take delivery thereof, and to 
proceed therewith with all convenient speed ” by 
the lime named in the charter-party, fyc., “  the 
shipowner may land and unship the said goods” 
and warehouse them, it is not necessary that the 
failure of the owner of cargo should be a “  wilful 
default in landing, Spc., but the master is at 
liberty to land the goods whenever the delivery of 
them to the owner within the proper time has been 
prevented by circumstances, whether the latter is 
or is not to blame.

The provisions of the Merchant Shipping Act 
Amendment Act 1862 (ss. 67 and 68),giving power 
to a master to land and warehouse a cargo, and 
give notice af his lien to the warehouseman, enable 
the master to retain his lien, but do not extend it 
to charges not due at the time of landing, and if  
the master wilfully, and for the purpose of ex
acting from the cargo owner charges for which 
he has no lien, places upon the goods a stop order 
for an excessive amount, which the cargo owner is 
compelled to pay before he can obtain his goods, 
the landing and detention of the goods for that 
amount is a wrongful act, for which the owner of 
cargo may recover.

Where a master lands and warehouses goods under 
the Merchant Shipping Act Amendment Act 1862,
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and, to preserve his lien for freight and general 
average, places on them a stop order for the 
amounts claimed, and one of those amounts is 
paid by the cargo owner, it becomes the duty of 
the master to reduce the stop order to the amount 
for which he can after such payment reasonably 
claim a lien, and his refusal to do so amounts to 
a wrongful detention of the cargo.

Semble, that a master is not liable merely because 
he lands and warehouses goods under a stop order 
for a sum in excess of the amount due to him if  
he bond fide claims a lien for that sum.

T his was an appeal from a decree of the Court of 
Appeal in Chancery in Ireland, reversing a decree 
of the High Court of Admiralty of Ireland.

The cause was instituted in the High Court of 
Admiralty in Ireland, under the 37th section of 
the Admiralty Court (Ireland) Act 1867 (30 & 31 
Yict. c. 114), by James Charles Fitzsimon, mer
chant, of Dublin, inrem, against the ship Energie, 
to recover damages for breach of contract in re
spect of the non-delivery of certain goods belonging 
to the respondent (plaintiff), and carried into the 
port of Dublin in the Energie. An appearance 
was entered in the cause by Wilhelm Gustav 
Miedbrodt, the master of the Energie.

The respondent’s (plaintiff’s) petition in the High 
Court, alleged that on the 8th Oct. 1872, a charter- 
party was entered into between the owner of the 
Energie and one H. W. Plaw, as agent for Joseph 
Dowson and Co., of London, by which charter-party 
i t  was agreed that the said ship should load at 
Memel a fu ll and complete cargo of fir timber, and 
should carry the same to Dublin and there deliver 
on being paid freight at the rate of 1Z. per load of 
fifty  cubic feet, calliper measure, the usual perils 
excepted, the freight to be paid on unloading and 
right delivery of the cargo, the cargo to be received 
at the port of discharge in fourteen running days, 
and if she were longer detained through any act of 
the receivers, the captain to be paid 6Z. a day de
murrage for each and every day the vessel was 
detained over and above the stipulated laying days, 
the captain to have an absolute lien on cargo for 
all freight and demurrage. That the cargo was 
duly shipped by the said H. W. Plaw at Memel, 
and the master signed a b ill of lading for the same, 
whereby he undertook to deliver the same at the 
port of Dublin (the usual perils excepted), unto 
order or assigns, the freight to be paid for the said 
goods and other conditions as per charter-party. 
That the said H. W. Plaw duly indorsed the said 
b ill of lading to the plaintiff, to whom the pro
perty in the said cargo thereby passed; and that 
the plaintiff then was andcontinuedtobe the owner 
of the said cargo. That the Energie having sustained 
some damage during her voyage with the said 
cargo fromMemel to Dublin, the master was obliged 
to cut away her masts, and the said vessel was 
brought into Copenhagen in a disabled condition, 
to be refitted, and that, to secure the expenses of 
the repairs effected, a bottomry bond was executed 
for a large amount by the said master. That after 
the repairs were completed, the said vessel again 
proceeded on her voyage, and arrived in Dublin on 
the 15th A pril 1875. That on that date the master 
called upon the plaintiff and informed him that 
there was a claim on foot of the said bottomry 
bond, and that until i t  was settled he could not 
deliver the cargo. That the plaintiff thereupon 
required the said master then to deliver the said 
cargo to him, and the plaintiff offered to pay the
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freight due for the transportation thereof, and to 
sign an average statement according to the usual 
and accustomed course of business ; but the master 
stated that he had no such statement, and refused 
to deliver the cargo to the plaintiff. That subse
quently to the last-mentioned interview, the said 
master demanded an excessive and improper 
amount from the plaintiff as his average contribu
tion, and refused to deliver the cargo, though 
frequently required to do so by the plaintiff, until 
the same and freight and other charges were paid 
by the plaintiff. That the plaintiff tendered the 
amount of freight and charges properly payable by 
him in respect of the said cargo to the said master 
who declined to receive the same or to deliver the 
said cargo. That the plaintiff repeatedly demanded 
the delivery of the said cargo, and was always 
ready and willing to pay all sums properly payable 
by him, and offered and tendered the same to the 
master, but, notwithstanding, the master impro
perly and unlawfully refused to deliver the said 
"■argo to the plaintiff, and landed and warehoused 
the same, and gave a notice^ in writing to the 
warehouse owners that the said cargo should re
main in their hands, subject to a claim by the 
said master of 2200Z. for charges alleged to be 
payable thereon, and the said notice was not 
thereafter withdrawn by the said master. Tha 
the plaintiff alleged the said landing and ware
housing of the said cargo was wholly illegal, and 
that even if  the same were legal, the amoun 
claimed by the said notice was grossly in excess 
of all charges to which the said master was then 
entitled. That various offers and tenders were 
made by and on behalf of the plaintiff to the 
master in order to enable the plaintiff to obtain 
the said cargo, but notwithstanding the same the 
master refused to release the said cargo, exoept on 
terms of the plaintiff paying the said sum o 
2200Z., and the plaintiff had been obliged to pay 
and had paid the said sum to the warehouse 
owners to obtain the said cargo. That by reason 
of the aforesaid breaches of duty and breaches oi 
contract on the part of the master of the J' 
the plaintiff sustained heavy losses. And tn^ 
petition concluded by praying the judge to pro' 
nounce for the damage proceeded for, and to con
demn the Energie and her bail therein, a n d * 
costs, and i f  necessary to refer the amount ot 
damage to the registrar assisted by merchants.

The answer of the appellant (defendant) ® 
out the facts at length, averred that the sum d ' 
manded for average was 1221Z. 2s. llcZ., and t 
the average statement adjusting such sum as pay 
able by the respondent had been made up / 
competent average adjusters at Lloyds upon 
valuation of the ship, freight, and cargo, estima ^  
by competent parties at Copenhagen, the port 
average, and that the said sum was properly, 
to the plaintiff in respect of the said average; tu 
the plaintiff did not at any time tender the arnou 
of charges and freight properly due by him in 
spect of the said cargo, and the defendant ne 
at any time demanded an excessive or impr P 
amount; that in consequence of being unam 
obtain a settlement from the plaintiff, the Qf 
dant, on the 3rd May, and after the expiration 
the running days named in the charter-par y 
the discharge of the cargo, commenced to ^  
charge the cargo and landed the same i c 
Custom House Docks, being the cheapest ana t(J 
place for the purpose, and a notice was giv
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the warehouse owners that the said goods were to 
remain, subject to a lien for 2200Z. for freight and 
other charges, payable by the owner of the JEnergie, 
which sum of 2200Z,, was an estimate, as near as 
possible, of the amount that would be due by the 
plaintiff when the cargo was discharged, and was 
not grossly in excess of all the charges to which 
the defendant was entitled. The answer in  sub
stance set up that the appellant had a lien for 
freight, general average, demurrage, and other 
charges which the respondent did not satisfy, and 
that he warehoused the cargo under a stop order 
for a sum sufficient to discharge this ljen.

The pleadings were thereupon concluded. The 
cause came on for hearing before the High Court 
in Dec. 1873, and evidence was given on both 
sides. The facts proved (as given in the judg
ment of the Judicial Committee) were-as follows:

“ As to the principal facts in the cause, there is 
little  or no dispute. The vessel was chartered at 
Memel on the 8th Oct. 1872 by the agent of 
Joseph Dawson and Co., of London, who shipped 
thereon a full cargo of fir timber, to be delivered 
at the port of Dublin under a b ill of lading, dated 
the 6th Nov., and duly indorsed to the plaintiff, 
the owner of the cargo. This bill of lading describes 
the timber by running feet, but makes the freight 
payable ‘ as per charter-party; ’ and under the 
latter instrument freight is to be calculated ‘ per 
load of fifty cubic feet, calliper measure.’ The 
vessel encountered severe weather in the Baltic, 
and had to be put into Copenhagen for repairs, for 
the expenses of which the master passed a bot
tomry bond for 29751., payable at or before the 
expiration of three days after the safe arrival of 
the ship in Dublin, and hypothecating ship, cargo, 
and freight. The validity of this bottomry bond 
is not disputed. A  general average statement was 
adjusted, by which the sum of 12211. 2s, l id .  was 
charged against the cargo. The ship arrived in 
Dublin on the 15th April 1873.

“ There is some dispute as to what then took 
place. The plaintiff by his petition (paragraph 5) 
alleges that on that day the master called upon 
him and informed him of the claim on the foot of 
the bottomry bond, and that until i t  was settled 
he could not deliver the cargo. But in his evi
dence he says this statement in his pleading is in 
correct ; that the master called upon him on the 
16th, and promised to commence delivery on the 
following day, but on the 17th refused to do so,

the ground that he had received orders from 
*he ship’s agents in London (Messrs. Hoffman and 
Do.) not to deliver until he should receive further 
directions from them, there being a charge on the 
Catgo. The master’s evidence supports the state
ment in the petition. Certain however it  is, that 
°n the 18th the master called on the plaintiff with 
I . telegram of that date, received from Messrs. 
Doffman and Co., which is in these words:— 
Average statement ready. Net amount due from 

Cargo 1221Z 2s. l id .  Ask receivers whether thev 
?)sh statement sent to Dublin or delivered here.
, . e must have this money to pay bottomry before 
discharging commences.’ And then at least, i f  not 

,ore>the master seems distinctly to have claimed 
r ight of lien on the cargo for the amount due for 

general average.
The plaintiff appears to have referred this 

adestion of general average to his London agents, 
essrs. Tagart, Boyson, and Slee, who submitted 

" t0 the underwriters.
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“  Between the 18th A p ril and the 1st May some 
correspondence went on between the plaintiff and 
the master in Dublin and their respective agents 
in London. In  Dublin the plaintiff writes on the 
28th A p ril to the master: ‘ We have got a tele
gram from London stating that your claim wifi 
be paid, and there is nothing to prevent your dis
charging our cargo, and we are ready to sign 
average bond, as you were told on Saturday, so we 
now hold you accountable for any loss sustained 
by us by non-delivery of the cargo.’ In  London, 
on the 29th April, Messrs. Hoffman and Co., in 
answer apparently to a similar application from  
Messrs. Tagart, Boyson, and Slee, write as fo l
lows: ‘ lb is quite correct that Capt. Miedbrodt 
w ill not discharge until he receives our instruc
tions, and those instructions we cannot give him 
until the amount due from the cargo is paid to 
enable us to discharge the bottomry bond, because 
by that document all the interests are hypothe
cated to the bottomry holder.

“  And on the 30th April the master writes to 
the plaintiff, reminding him that the days allowed 
by the charter-party for taking delivery of the 
cargo have expired, giving notice that i f  the con
ditions ¡precedent necessary to delivery are not 
complied with within twenty-four hours, he will 
land the cargo at the risk and expense of the 
plaintiff, retaining his lien thereon, and claiming 
demurrage ‘ at 61. per day, as per charter-party, 
for every day that may now elapse before carero is 
out of the ship.’

Thus matters stood on the 1st May, when Mr. 
Harper, a member of the firm of Hoffman and' 
Co., arrived in Dublin. He saw the plaintiff on 
that day, and endeavoured to come to a settlement 
with him. He began by claiming, as sums for which 
there was a lien on the cargo, 1221Z. 2s. l id .  for 
general average, and about 7001. for freight. The 
plaintiff disputed both items. Calculating the 
freight according to the running feet mentioned 
in the bill of lading, he made it  only,671Z. ; and he 
complained that in the average statement the 
cargo had been valued at 26861., whereas its in
voice price was but a little  above 2000Z,, and the 
sum for which i t  was insured only 2300Z. There
upon Mr. Harper agreed to calculate the average 
payable by cargo upon the last-mentioned sum, 
reducing its amount to 1136Z. 2s. 4d. ; and, after 
some further discussion, offered to release the 
cargo on the payment of 1800Z. and the execution 
of an agreement that i f  he should have received 
too much or too little, the error should be made 
good to the sufferer. The plaintiff not assenting 
to these terms, offered to write a cheque for 1700Z, 
and afterwards increased his offer to 1750Z. ; but 
Mr. Harper declined to take less than the 1800Z., 
and thus, unfortunately for both parties, the nego
tiation went off on this question of 50Z. more or 
less. I f  the plaintiff had paid the 1800Z. he would 
have got delivery of his cargo on the payment 
of less than in the event proved to be actually due 
from him ; and if  the other party had taken the 
1750Z. they would have succeeded to that extent 
in their object of being put in funds to meet the 
bottomry bond, although their righ t to call upon 
the plaintiff for present payment of so large a 
sum, whilst the bond was outstanding and unpro
duced, and the precise amount of freight had not 
been ascertained by measurement, was question
able. Neither party, therefore, evinced much 
prudence in rendering this attempt to compromise
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abortive. I t  is not, however, necessary for their 
Lordships to say which was on this occasion the 
less reasonable. They have only to determine 
whether the master, by his subsequent acts, in
curred a legal liability enforceable in  this action.

“  On the th ird  May the master,notwithstanding 
a letter from the plaintiff of that date, offering to 
pay the proportion of the average falling on the 
cargo in full, and to give security for the freight, 
proceeded to discharge the cargo, and place it  in 
the custody of the Port and Docks Board, under 
the 67th and 68th sections of the Merchant Ship
ping Act Amendment Act 1862 (25 & 26 "Piet, 
c. 63), putting upon it  a stop order for the sum of 
22001. The delivery, though begun on the 3rd, 
was not completed until the 16th May.

“  In  the meantime the following correspondence 
took place between Messrs. Waltons, Bubb, and 
Walton, acting as the solicitors of the plaintiff in 
London, and Messrs. Hoffman and Co. The for
mer wrote on the 5th May : ‘ We cannot under
stand that you represent both the shipowner and 
the bottomry bondholder, and i f  this is so there 
w ill be no difficulty. Please let us know how this 
is, and what amount you claim from the cargo on 
behalf of your respective clients. Our clients are 
quite prepared to pay the freight on delivery of the 
cargo, but we understand that the master, pro
fessing to act under your instructions, is refusing 
to deliver unless the whole freight is paid before 
delivery. Please see to this.* And in answer to 
this Messrs. Hoffman and Co., in a letter of the 
6th May, after expressing their satisfaction that 
the matter had got into the hands of those who were 
capable of understanding the position of the pro
prietors of the cargo, and stating that the lay days 
having expired, and every means having been 
tried whilst they were running to induce the pro
prietors of the cargo to pay the amount due from 
them, the cargo was then being landed by the 
captain in the Custom House Docks, say, ‘ The 
claims we make upon the cargo are: First, 
1221Z. 2s. lid ., contribution to average charges, as 
per Messrs. Hopkin’s statement ’ (thereby re
verting to their original claim); * secondly, 7701. 
for freight, demurrage, and landing charges ; and 
on payment to us of these two sums we are willing 
to give a guarantee that shall be made satisfactory 
to you for the subsequent adjustment of either of 
the amounts by the repayment by us of any sur
plus i f  i t  should afterwards appear that such has 
been paid us.’

“ Nothing appears to have come of this cor
respondence until the 12th May, when the claim 
for general average contribution was settled by a 
payment to Messrs. Hoffman and Co. in London 
of 1136L 2s. Ad., upon the terms expressed in the 
following receipt, which was signed by Hoffman 
and Co., as agents for the master and shipowners, 
and also as holders, or agent3 for holders, of the 
bottomry bond:

Received from Messrs. Fitzsimon and Son the sum of 
11361. 2s. 4d., in full satisfaction and discharge of all 
claims against the cargo per Energie,for general average 
or special charges, as per statement of Mr. Manley Hop
kins, the contributory value of the said cargo being 
taken at 23001. instead of 26001., and also in full satis
faction and discharge of all claims against the cargo 
under the bottomry bond, which is to be liquidated by 
the shipowner.

“  The plaintiff, having been advised of this pay
ment in London through his solicitors in Dublin, 
on the 13th May, offered to lodge with the Port

and Docks Board the fu ll sum of 7701. being the 
amount of the claim made by the letter of the 
6th May, exclusive of that for general average 
contribution; but this offer was expressly made 
under protest, for the purpose of obtaining the 
cargo, and with notice to the board not to part 
with the money lodged until the plaintiff should 
take necessary steps to compel the refunding 
of the same. The board declined to deliver the 
cargo until the stop order or 22001. had been 
withdrawn, or that sum lodged.

« Upon this the plaintiff appears to have taken 
simultaneous action in London and in Dublin. In 
London, on the 14th May, Messrs. Waltons, Bubb, 
and Walton wrote to Messrs. Hoffman and Co. 
as follows; 1 Wo have a letter from Dublin com
plaining that, although our clients have offered to 
deposit with the Port and Docks Board, or to 
tender under protest 7701. being the amount 
claimed by you for freight charges, &c., the hoard 
refused to deliver the cargo, on the ground tha tit 
is stopped by you for 22001., and that they can 
accept nothing short of that sum. For this we 
assume that you have not advised the payment of 
the general average, and we shall, therefore, be 
glad i f  you w ill instruct the board by wire to 
deliver on the 7701, being deposited. Messrs. 
Hoffman and Co.’s answer to this communication 
was written on the 15th, and was in the following 
terms; ‘ In  reply to your note of yesterday, we 
can only say that this matter must now take its 
course, as we fear that we are not justified in in 
terfering now with the original stop.

“  In  the meantime the plaintiff’s solicitors in 
Dublin had served the master of the vessel, on the 
14th May, with a notice in these terms ;

On behalf of Messrs. James Fitzsimon andSons, timber 
merchants, Dublin, we hereby require you to attend at 
the office of Mr. Thurgood, superintendent of the Custom 
House Dock, Dublin, to-morrow at twelve o’clock noon, 
at which time and place we shall pay you the stun 0 
6711. 10s. Ad., being the amount due by Messrs, litz -  
simons for freight of goods brought to Dublin by th 
ship Energie, or such further sum as you shall show ns 
to be due for freight only, and we shall pay such sum on 
your releasing the cargo of the ship Energie, so tha 
Messrs. Fitzsimons may remove the same.
The master and Mr. George Fottrell, one of the 
plaintiffs solicitors, did meet at the placo an 
time appointed, There is some discrepancy 1» 
their evidence as to what then took place. 1 
master’s statement is, ‘ That Mr. Fotfrell had ® 
bundle of notes in his hand. He offered me some 
money, but I  cannot say how much. They aske 
me what more I  wanted ? I  said, demurrage an 
expenses, and showed them the telegram fr°  
Hoffman, which I  received on the 15th, telling 10 
to take any money I  could get, but not to ’''A. 
the cargo until the charges should be paid. *  ’ 
Fottrell says : ‘ The master said that he would 
glad to receive the money, but that he lw0'\j0 
not release the cargo. He would not take 
money on the terms I  offered i t ; but he showe 
telegram which he had from Hoffman in t 
words ; Receive any money you can get, but¡do 
release the ship.’ This telegram is not produc • 
Looking at the evidence by the light thrown oP 
it  by the correspondence, their Lordships n 
come to the conclusion that the plaintiff was . 
ling to pay what was demanded for freight, tboug^ 
possibly under protest as to anything in exces tbe 
671Z. 10s. Ad; and that, on the other hand 
master, acting under instructions from MS
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Hoffman and Co., would not release the carcm ex
cept upon payment not only of freight but of the 
sums claimed for demurrage and other charges : 
an™ k ° ie, Probably  amounting to the sum of 

7»., as shown by the subsequent letter of 
“  May, and the account therein referred to.

The result was, that the interview having 
proved infructuous, the present action was com
menced on the same day, viz., the 15th May.

“  The only other facts which require mention 
“ ■ that on the 21st May the plaintiff paid the 
2200Z. to the Port and Docks Board, and obtained 
delivery of his cargo ; that at the same time he 
served the board with a letter, in which he ad
mitted the sum of 701Z. 3s. 3f<f. (the then ascer
tained amount of freight) to be payable to the 
shipowners, but required them to retain the balance 
pursuant to the provisions of the 72nd section of 
the Merchant Shipping Act ; that on the 26th 
May the Master expressed his willingness to re
ceive (as he afterwards received) the amount thus 
admitted to be due for freight, intimating, however, 
his intention to take proceedings against thé 
plaintiff for the recovery of the difference between 
that sum and the 830Z. 5s. 7d., and to give the 
Port and Docks Board the statutory notice of the 
institution of such proceedings ; but that u lt i
mately, and about the 8th July, the plaintiff did 
receive the whole balance of the 2200L, being 
1498Z. 16s. 81 d., the shipowners having apparently 
determined to waiver their alleged lien on the 
lund, and to present their remedy against the 
plaintiff for the additional amount claimed in an 
independent action.”

Upon these facts the learned judge of the High 
Court, in a considered judgment, dismissed the 
suit with costs, holding that up to the 3rd May the 
plaintiff had a right to hold the cargo as security 
or the discharge of his lien for freight, general 

average, and demurrage, and that up to that date 
no payment or tender of the sums due to him on 
î'bos|  accounts from the plaintiff had been made to 
the defendant, and that, considering the amounts 
due to the defendant, the amount with which the 
cargo was charged by the stop order in the 
hands of the Port and Docks Board, was not un
reasonably excessive, and, consequently, there was 
no improper detention after the 3rd May; and 
that, under the Merchant Shipping Act 1862, the 
shipowner has a reasonable latitude allowed him 
ln fixing the amount for which he stops the cargo.

Prom this decree the plaintiff (respondent) ap
pealed to the Court of Appeal in Chancery in Ire 
land, on the following grounds :

1. Because the master of the Energie refused to 
deliver the said cargo to appellant unless and until 
he would pay moneys to which he was not liable 
at the time the same were so demanded.

2. Because the said master refused to deliver 
8aid cargo to appellant, and claimed to retain same 
dnder a lien for general average when no such lien
existed.

3. Because the said master, when he demanded 
Payment of the moneys demanded by him as a 
condition precedent to the delivery of said cargo 
t ° appellant, was not the holder of the said bot-
otnry bond, and was not in a position to release 
PPellant’s said cargo therefrom, 

th^ ®eoailse the saidmaster improperly demanded 
6 prepayment of the freight, when same was only 

cargo 6 CODCUrrontll ' w itb tbe delivery of the said

[P b iv . Co.

5. Because the said master improperly and ille 
gally landed and warehoused the said cargo.

6. Because the said master, when he lauded and
warehoused said cargo, placed an excessive and 
improper stop on the delivery of said cargo to 
appellant. a

7. Because the stop placed upon the said cargo 
was retained thereon after the greater portion of 
the moneys, in respect of which said stop was 
placed thereon, had been paid.

8. Because the said master was guilty of 
breaches of duty and breaches of the contract 
contained in said charter-party and bill of lading.

May \  and 4, 1874.—The appeal came on for 
hearing before the Court of Appeal in Ireland, 
then composed of Sir Joseph Napier, Mr. Justice 
Dawson, and Lord Justice Christian (the Great 
beal being then in commission), and the Court 
having taken time to consider, the following judg
ments were delivered on °

May 13, 1874.—Sir J. Napier.—In this case the 
appellants are the consignees of a cargo of Memel 
timber under a b ill of lading, duly indorsed, and a 
charter-party in the usual terms. The cargo was 
to be delivered in the port of Dublin. The charter- 
party bears date the 8bh Oct. 1872, and the bill of
L d‘ng, the 6t-h Nov- 1872‘ 0n ber voyage from 
Memel the ship encountered very severe weather.

be masts had to be cut away ; other damage was 
suffered, and the master put into Copenhagen for 
repairs. In  the usual way the master passed a 
bottomry bond for 29751., for the purpose of ob
taining the repairs. The condition of the bond 
was, payment of the principal sum, with the pre
miums due thereon, at or before the expiration of 
three days after the safe arrival of the ship in 
Dublin. By that the ship, freight, and cargo, 
were hypothecated to the lender to secure pay
ment of the bond. The vessel arrived in Dublin 
on the 15th A pril 1873, and as the adjustment of 
general averal average, the master demanded a 
sum of 1221L 2s. lid ., and for freight a sum of 
700Z. A  good deal of négociation as to the proper 
amount of claim took place amongst the parties 
interested, and during A pril a gentleman named 
Harper came over from London, on the part of 
the shipowner, to settle the matter in dispute. He 
reduced the claim to 11361, and estimated the 
freight at 7001, and offered to the appellant that 
i f  he would pay a sum of 1800Z., the cargo would 
be delivered to him. Mr. Harper further offered 
to draw up an agreement between the parties, that 
i f  the respondent had received too much or too 
little, the excess on the one side or the deficiency 
on the other should be made good. This seems to 
me to have been a very fair arrangement and pro
posal, but i t  was rejected by the appellant, who 
offered to draw a cheque for 1750Ż., which Mr. 
Harper refused. On the 2nd May there was a 
further attempt to settle, but the appellant stood 
off, and refused any further negotiation. The re
fusal of the appellant was, in my opinion, unrea
sonable and profitless. Some mutual confidence is 
required in commercial dealings, and a selfish 
course usually brings on those practising i t  a 
proper penalty. Up to this point, however, I  saw 
no reason to differ from the learned judge of the 
Admiralty Court, who has given a very able and 
carefully prepared judgment. The way in which 
the bottomry bond has been referred to and in 
troduced into the case by both parties has tended 
to obscure and complicate the material issue. A
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bottomry bond is an instrument by which the 
master of a vessel, acting within the scope of his 
authority, under circumstances such as in the case 
of The Karnak (6 Moore P. C. C., N. S., 136), is at 
liberty to hypothecate the ship, freight, and cargo 
to the man who advances the money to the master 
in  a foreign port for the purpose of carrying out 
the repairs of the ship ; the bondholder under the 
bond acquires the right to be paid at the end of 
the voyage, and may attach the ship, but the 
owner of the ship was not made personally liable, 
nor has the shipowner any lien on the cargo for 
moneys paid under the bond. In  Stainback v. 
Shepperd (13 C. B. 418) this subject was fu lly  dis
cussed and an authoritative decision given, Pol
lock, C.B., in his judgment, pointing out the dis
tinction between the transfer of the property 
subject to the debt and lien and the hypothecation 
that only gave a right to be enforced in a particular 
way against it. The bond is not payable until the 
vessel arrives at the port of destination—the end 
of the voyage. No particular form is necessary, 
but the bond is valid so far as it  is within the scope 
of the master’s authority, and no further. The 
process is in Admiralty, where the proceeding is 
in rem. The usual course is to attach under pro
cess at the suit of the bondholder for whatever is 
due on the bond, and after the value of the ship 
and freight is exhausted, but not before, the cargo 
would be available to the bondholder for what may 
remain due. The course of the proceeding under 
the attachment process, and the amount for which 
the cargo is to be liable, are under the control of 
the court, and it  is the Judge of the Admiralty 
who decides or not on allowing the cargo to secure 
the payment of the liability imposed. I t  is only 
in that way the cargo can be made liable to con
tribute, and there is no right of detention of the 
cargo to enforce contribution except that which is 
incident to the process of Admiralty in the pro
ceeding of attachment, and for whatever amount 
the owner of the cargo may be liable to contribute 
he has a remedy over against the owner of the 
ship by way of indemnity. The latter is the per
son ultimately liable for the money borrowed. 
That was recently settled by the case of Duncan v. 
Deneon (1 Ex. 537), and affirmed by Exchequer 
Chamber (3 Ex. 644). In  that case it  was autho
ritatively decided that that judgment of Lord 
Stowell was only an authority with respect to the 
power of the master to bottomry the cargo, but 
that i t  determined nothing of the relative rights 
of the owners of the ship and of the cargo inter se. 
I f  the cargo is hypothecated to secure the debt of 
the owner of the ship, the owner of the cargo has a 
right to be reimbursed by the owner of the ship 
for what he may be compelled to pay under the 
bond, inasmuch as that sum is considered by the 
law to be really the debt of the owner of the ship, 
but the master cannot detain the goods for the 
bottomry debt for the debt to the bottomry cre
ditor. He is not authorised to do that, but he may 
detain for freight i f  not attached under Admiralty 
process and for general average. But that xs 
wholly different from a bottomry debt: it  is a claim 
which the shipowner has against the owner of the 
cargo, whereas there is no such claim on the bond. 
The Chief Baron (Pollock), in Duncan v. Benson, 
delivering the judgment of the Exchequer, said: 

The owner of the goods is under no obligation to 
contribute to any expense except such as consti
tute a general average, and that of the repairs in

this particular case does not fall under that de
scription.”  What is “ general average”  for 
which there is a debt upon the owner of the 
goods is stated in  Simmonds v. White (2 B. & C. 
311), where the Chief Justice-says: “ The principle 
of general average, namely, that all whose pro
perty has been saved by the sacrifice of the pro
perty of another shall contribute to make good 
his loss, is of very ancient date, and of universal 
reception among commercial nations. The obli
gation to contribute, therefore, depends not so 
much upon the terms of any particular instrument, 
as upon a general rule of maritime law. There 
are, however, many variations in the laws and 
usages of different nations as to the losses that 
are considered to fall within this principle. But 
in one point all agree, namely, the place at 
which the average shall be adjusted, which is 
the place of the ship’s destination or delivery 
of her cargo.”  As to the lien for general average, 
i t  was decided in Garqo ex Galarn (9 L. T. Kep. 
N. S. 550 ; 2 Moore P. C„ N. S., 32 ; 1 Mar. 
Law Cas. O. S. 408), that the Court of Admiralty 
was bound to recognise i t  as a clear legal right ; 
and i t  was not allowed to impair or prejudice in 
any way the security of the bondholder, but as 
between the shipowner and the owner of the cargo, 
the case is entirely different, and no better or 
more instructive illustration can be given of the 
importance in dealing with a caseof looking at what 
is the precise issue between the parties than the 
case of Duncan v. Benson (uhi sup.), which decides 
that the shipowner is the man really responsible for 
the money raised for the repairs, and that only a por
tion of that can properly be called general average 
is what goes to save the ship and all the cargo, 
and this rests on the universal principle that all 
whose property is saved by the expenditure must 
be held to contribute to the expenditure. But the 
shipowner is the man really responsible, and can 
only recoup himself from the owner of the cargo. 
Therefore the parties treat the case as one for the 
amount of freight and general average. I t  may 
be that the average included expenditure for re
pairs that ought not to be called for as contribution 
for general average ; however that may be, I  have 
no means of correcting it. We must treat the 
case as if no distinction arose, and as i f  the ad
justment made was for general average properly 
so called, and that there was some little  differeno 
as to the proper amount which was tried to & 
settled by Mr. Harper up to the 3rd May. 
up to this point, I  see no reason whatever to din6 
from the views taken by the learned Judge o 
Admiralty ; but with the greatest possible reap®? 
to him, from the 3rd May—after the refusal of«? 
appellant to settle—we must part company. 
master of the ship began to discharge the oarg 
and place i t  in the custody of the Port and Doc 
Board, under the 6th and 7th sections oi r,■ t,, 
Merchant Shipping Act, for the sum due. 4 . 
appellant wrote a letter to the master, in wm 
he stated that he was prepared to pay the 1 
proportion of average, and lodge security 
the freight. No tender, however, was made to 
master, who proceeded to discharge the cargo a 
lodge i t  with the Port and Docks Board, up 
whom a notice was served that they should de 
the cargo until appellants paid a sum of 220 
freight and average. On the 12th May ?PPeJLie* 
paid to the shipowner a sum of 11361. in se , 

1 ment of the average contribution, but the b
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refused to take it  into account with respect to the 
stop order, for they don’t involve themselves, and 
very properly, in any matter of dispute between 
parties, leaving them to settle as they may, and 
only requiring to be paid the amount of the order 
lodged with them. On the 21st May the sum of 
22001. was lodged with the Port and Docks Board 
by the solicitor of the appellant, and the latter 
gave notice, admitting that the sum due for freight 
was /Oil. Now that was a complete admission of 
the propriety of Mr. Harper’s proposal, and of its 
fairness, that 11001. should be naid for average 
and 7001. for freight ; and I  must say, that but for 
the perverse refusal to agree to that fair proposi
tion, the whole of this trouble and expense would 
have been saved. I t  only showed how unwise it  
is to stand out on selfish views, and not at once 
la ir y and frankly to meet a proposition that left 
no difficulty, to pay a certain sum, leaving the de
ficiency or the excess to be adjusted subsequently 
lha t was refused, and I  must say I  th ink the 
refusal was very perverse. But the appellant could 
not get his cargo without paying the sum of 22001 
After paying that amount to thé Port and Docks 
Board he got possession of the cargo. Ho could 
not get it  without that fu ll payment after the lodg
ment of the cargo with the stop order upon it. In 
my opinion this was undoubtedly wrong, unless 
that sum of 22001. was due and payable oh the 3rd 
May, for general average and for freight, and for 
such demurrage as there was a right under the 
charter-party to demand. Now no explanation 
has been given that does not leave some excess 
beyond the legal lim it thatcould be demanded, be i t  
more or less. I t  appears to me that there was 
a sum of between 3001. and 4001. too much in that 
stop order, a sum which had no right to be added 
m, and for which there was no lien. 18001. was 
the sum demanded, and then there might be some 
two or three days’ demurrage, which the party 
might be compelled to pay to get his goods de
livered. But nothing could take them out of the 
custody of the Port and Docks Board except a 
payment of 22001. A fter the 3rd May the owner 
ot the cargo could not send in any claim for de- 
fivery. except on payment of that sum, that was 
the effect of the stop order. In  that respect the 
fietenoion of the cargo must be treated as the act 
or rather the default of the master, in placing the 
cargo in such custodyandsubjectto such acharge 
and consequently he must be held responsible for 
tbe unlawful detention—unlawful because the stop 
order included more than he had a right to get 
»rom the owner of the cargo, the unlawful deten
tion being a breach of duty on the part of the 
Master. I  may add that common law would give 
an action in the case. There was a case bearing 
n the point in the reports of the tribunal where 

after all was to be found the best principles and 
utfionties, and the best instruction—the House of 

Bords: (Somes v. The British Imperial Shippinq 
Company, 8 H. of L. Cas. 338.) There the vessel 

as repaired, and there was a lien on the vessel 
°L th® char8e- A  dispute arose about the amount, 

on 6 v?ssel was detained. Then came the 
H estion whether any charge was to be made for 
°e possession under the detention, whether that 

f t ! 8 u°  i f  added t0 the I'en. In  the Queen’s 
cir  >M r- duauce Blackburn laid down the prin- 

Pie that where possession is retained for the por- 
pose of preserving the lien the expense cannot be 
narged unless there is a special contract, because 

V ol. IL . N.S.

[Paiv. Co.

the hen is for the benefit, not of the owner of the 
goods but of the party who says he has the lien 
on them, and he detains them at his own expense : 
(see Ell. Bl. & Ell. 353.) Lord Cranworth, in the 
House of Lords judgment, says a wrong was done 
when the ship was seized, and it  was said it  would 
not be given up until the party paid something 
Mitra that which he was bound to pay. And Lord 
Wensleydale said : “  They became wrongdoers by 
that act. I  am clearly of opinion that they made 
a demand in this case which they had no righ t to 
make for keeping possession of the ship t i l l  this 
charge for dock hire was paid. They have by that 
means obtained money which they had no right to 
obtain, and consequently an action for money had 
aDd received will lie, and the shipowners are en- 
titled to a verdict.”  Now, in this case there was a 
wrongful act from the time the improper sum was 
sought to be levied, and we th ink i t  is clear that 
that dates from the 3rd May. Before that no dis
tinction was made by separating the portion due 
for general average, under the bond and for freight. 
Before this 18002. was demanded from the appel
lant, and he refused to give so much. Then the 
stop order is put on for 22001., which sum the 
owner of the cargo had to pay before he could get
?enn7thek g00,ds' tile aPPellant tendered the 
xtsuui. alter the stop order was put on he could not 
get the cargo. I f  he tendered something more 
than that he could not get it. The amount added 
on was between 3001. and 4002. The owner had 
tbe option of abandoning his right to the cargo or 
paying the excessive sum, and to put him into that 
position was a breach of duty for which the master 
is responsible to the owner. The judgment of the 
court below muse therefore be set aside, and judg
ment given here for the appellant. In  the case of 
The Freedom (24 L. T. Rep. N. S. 452 ; L. Rep. 3
i , j  u 4 > 1 AaP- Mar- Law Cas. 28), the court 
field that the proper practice was to refer the case 
back to the officer of the Court of Admiralty, who 
would be assisted by mercantile assessors to esti
mate the damages incurred by the detention, 
taking all proper circumstances into account. In  
this case the detention w ill date from the 3rd May 
t i l l  the 21st May, and for that time the damages 
w ill be fixed ; the appellant to get costs of the pro
ceedings under the petition, but no costs of this 
appeal. He is entitled to costs below up to judg
ment. The case is of some importance, and 1 think 
that these mercantile people, by the exercise of 
good sense, could have avoided all this. The case 
has been complicated by the confusion of mixing 
up the claims for general average, and upon the 
bottomry bond, as towhich the rightB are different. 
Under the latter the ship may be attached ; then 
the freight and then the cargo, but the latter only 
in case it  becomes necessary to complete the pay
ment of the bondholder, and then the owner of the 
cargo has his remedy over against the owner of 
the ship for his share of it. The case must go 
back to the Admiralty Court to assess the 
damages.

Mr. Justice Lawson.—In  agreeing in the con
clusion at which Sir Joseph Napier has arrived, I  
wish to say that I  give no opinion on the several 
questions that have been raised with resoect to the 
original rights of these parties. I  rest my judg
ment on the transaction of the 3rd May. On the 
1st May there was an interview between Mr. H ar
per and Mr. Pitzsimon, and the parties were nearly 
coming to an arrangement, on the one side 17502.

2 O
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The refusal of a master to deliver dispenses with 
the necessity for a tender :

Kerford v. Mandel, 28 Tj. J. 303, Ex. ;
Scarf y. Morgan, 4. M. & W . 270.

A  master has no lien for demurrage occasioned by 
his own refusal to deliver, even when such refusal 
is for the purpose of preserving his lien for other 
charges.

Cohen, Q.C., in reply, cited 
Cargo ex Galam, 9 L. T. Rep. N. S. 550; 1 Mar. Law 

Cas. O.S.408. „  ,Cur. adv. vult.
April 24,1875.—The judgment of the court was 

delivered by
Sir M ontague  E . Sm it h .—The question on this 

appeal is, whether the respondent (the plaintiff m 
the cause and the owner of the cargo) has estab
lished a good cause of action against the appellant 
(the master of the ship Energie) for breach of duty 
or of contract in relation to the delivery ot 
the cargo. The Judge of the High. Coart of 
Admiralty in Ireland held that he had failed to 
do so, and dismissed his suit. The Court of Appeal
in  Chancery in  Ireland, to which, subject to a final
appeal to Her Majesty in Council, an appeal from 
the Court of Adm iralty lies, reversed that decision, 
maintained the action, and remitted the case to 
the court below for the purpose of ascertaining the 
damages. The present appeal is against that 
judgment. As to the principal facts in the cause, 
there is little  or no dispute. [H is Lordship then 
stated the facts as given above.]

I t  is now to be considered upon what ground, it 
any, the present action is maintainable.

The judgment of the Court of Admiralty has 
found, and that of the Appellate Court assumes, 
that up to the 3rd May the master was acting 
w ithin his strict legal rights. Their Lordships 
do not dissent from that conclusion.

The argument, however, that was addressed to 
them on behalf of the. respondent makes i t  desi
rable to consider briefly what those rights were. 
That the master had, by Common Law, a lien tor 
freight and general average contribution, and, by 
contract, a lien for demurrage upon the cargo, 
was not and could not have been successfully dis
puted. The freight, however, was not payable 
before delivery, and could only be ascertained by 
measurement upon delivery. The case, therefore, 
was one of those in which the payment of the 
freight and the delivery of the goods are concur
rent acts, in  which, as is shown by the case of 
Pavnter v. James (L. Rep. 2 C. P. 348; 3 Mar. Law 
Cas. O. S. 76), all that is required from the owner 
of the cargo is readiness and willingness to pay at 
the time of delivery, and in which a settlement can 
hardly be practically effected without some mutual 
trust and accommodation. In  such circumstances 
the offer to pay so large a proportion of the freight 
as 6501., before breaking bulk, was not unrea-

80Again, before paying the sum demanded for 
average, the plaintiff had a right to be satisfied 
that i t  was the result of a proper adjustment. He 
did not himself see the average statement before 
the 1st May, though i t  had been in the hands of 
his London agents on the 18th April, when i t  was 
forwarded by them to the underwriters. Ihere 
seems to have been a bona fide dispute as to the 
principle of the adjustment, which the subsequent 
conduct of the shipowners shows to have been at

least questionable. H e  had, moreover, fair grounds 
for declining to pay the average contribution, 
until he was satisfied that no claim would be made 
by the bottomry bondholder against the cargo. 
And of this he had no assurance before the 3rd, it 
before the 6th of May. He offered at least, as 
early as the 28th April, to sign an average bond, 
which, there being no doubt of his solvency, it  
would have been but reasonable in the shipowners 
to accept. I t  is true that their object was to get 
cash in order to pay the bondholder. But the 
owner of cargo is under no obligation to put the 
shipowners in funds to meet a debt for which they 
are primarily liable. ,

Hence it  appears to their Lordships that the 
detention of the cargo by the master up to the 3rd 
May, though not wrongful, was an act done in the 
rig id exercise of his rights; and that i t  is fair y 
open to argument whether, if  he chose to detain 
the cargo under the circumstances above stated, 
he could impute the delay in its discharge thereby 
caused to the plaintiff, or make that a ground for 
a claim for demurrage. I t  does not, however, seem 
to them to be necessary for the determination ot 
this case, to consider whether the lien for demur
rage, which was once claimed, but finally waived, 
ever existed ; and they abstain the more willing y 
from expressing an opinion upon this point, be
cause the claim for demurrage is said to be now 
subjudice in another forum. , .

The judgment under appeal has found ttiai 
there was a wrongful detention of the cargo on 
and after the 3rd May, and that a right ot action 
then accrued to the plaintiff by reason of the 
delivery to the Port and Docks Board, begun on 
that day, under a stop order for the excessive sum
of 22001. , , ,

In support of this judgment i t  has been argued 
that the delivery to the Port and Docks Board, o 
itself and irrespectively of the sum specified in 
stop order was wrongful, inasmuch as the plain i 
had not “  failed to land and take delivery ot m 
goods within the meaning of the 67th section 
The Merchant /Shipping Act Amendment A®' 
Their Lordships, however, cannot assent to tm , 
proposition. They conceive that the word fade 
need not be taken to imply wilful default in to 
cargo owner; but that, upon the true construction 
of the section, the shipowner is at liberty to la 
the goods under it, whenever the delivery ot tn 
to the owner within the proper time has been pr
vented by the force of circumstances, whether ti
latter is or is not to blame. They th ink that 
construction is fortified by some of the provisi 
of the section which, in certain cases, throw 
risk and expense of the landing upon the s r
owner. . . . fhe

On the other hand it  was argued against * 
judgment that it  implies, if i t  ¿ w  “ ot eIPf  J  
that the master is liable to an action for dam 
whenever he lands under a stop order for a sum. 
excess.no matter how slightly in excess, o 
amount due to him. Their Lordships do nos 
read the judgment. The proposition said d 
involved in i t  is not necessary to support it, of 
seems to be inconsistent with the 72nd secti e 
the statute, which assumes that the master in 
cases may bona fide have claimed a lien tor 
than was really due to him. t,o

The provisions of the statute which re ,̂ 0 
this question are obviously designed both t » 
the master the means of discharging the ca e>
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retaining his lien, and to give the cargo owner the 
means of obtaining his goods by the deposit of a 
sum sufficient to cover the master’s claim. But 
they do not extend the lien. The lien for the 
warehouse rent and charges occasioned by a land
ing, under the 67th section, is another and distinct 
lien created by the 76th section. The words of the 
68th clause are: “  I f  the shipowner gives to the 
warehouse owner notice in writing that the goods 
are to remain, subject to a lien for freight or other 
charges payable to the shipowner, to an amount 
to be mentioned in such notice, the goods so landed 
shall, in the hands of the warehouse owner, con
tinue liable to the same lien, i f  any, for such 
charges as they were subject to before the landing 
thereof.”  If, then, the master w ilfully inserts in 
his notice a sum which he knows to be in excess 
of that for which he had a lien before delivery, he 
not only injuriously affects the cargo owner by 
compelling him to deposit more than the statute 
requires in order to release his goods, but intends 
to produce that result by duress of the goods ; and 
thus the delivery to the warehouse keeper is tan
tamount to a wrongful detention of the goods, and, 
as such, an actionable breach of duty. In  the 
present case, the Bum inserted in the notice was 
manifestly and grossly in excess of that for which 
the master could bond fide claim a lien. The out
side sum claimed so late as the 6th May was 
19911. 2s. l id ., being 12211. 2s. l id .  for general 
average, and 7701. for freight, demurrage, and 
landing charges. On the 21st May the latter item 
had been swollen to 8301. 5s. 7d., but the average 
claim had then been settled by the payment of 
M361. 2s. 4d.; and even i f  the sum of 8301. had 
been present to the mind of the master on the 3rd 
May as the amount claimable, in addition to the 
larger sum claimed for average, the aggregate of 
the two would have fallen short of 22001 bv 
1501. J

I t  was, however, argued that the mere insertion 
of an excessive sum in the notice is not actionable 
because the statute gives to the cargo owner, by 
he 69th section, the means of releasing his goods 

otherwise than by a deposit of the sum specified in 
the notice; viz., by obtaining from the shipowner 
either a receipt for the amount claimed as due, or 
a release of freight. But upon the hypothesis 
that the goods are wrongfully detained by the 
shipowner for an excessive demand, i t  is not to be 
assumed in his favour that he would give such a 
receipt or release upon the offer of a less sum than 
that demanded ; and a payment to the shipowner 
Under protest would put the cargo owner in a 
w°rse position than he would be in by the deposit 
I the sum claimed by the shipowner ; since, in the 
latter case, the shipowner would have to establish 
ms claim ultra the amount admitted by proceed
ings under the 72nd section ; whereas, in an action 
mr money had and received, the burthen of proof 
Would be on the plaintiff, the cargo owner.

evidence, moreover, in this case shows that 
be plaintiff did his best to obtain his timber under 

, be 69th section. He actually paid the average • 
be was ready and willing to pay, though under 
Protest the whole amount demanded for fre ight; 
aml'n6 ma3ter’ uncier the instructions of Hoffmann 

Co., refused to release the cargo upon any 
erm8, or at all events upon any terms short of the 

P yment of the 830Z.; which, besides the amount 
aimed for demurrage, included items for which 
18 clear that the master when he landed the cargo

hadino lien. The plaintiff, therefore, was driven to 
make the ileposit of 2200Z. by the determination 
of the shipowners to use the stop order aB the 
means of exacting the payment of charges for 
which they had no lien.

Their Lordships are of opinion that, from the 
evidence in the cause, the Appellate Court might 
fa irly  infer that i t  was with this object and inten
tion that the excessive amount was originally in 
sertod in the stop order, and, consequently, that 
the landing and detention of the cargo under that 
stop order was a wrongful act, which gave the 
plaintiff a right of action as from the 3rd May.

Had their Lordships been of a different opinion, 
the result would only have affected the date from 
which the wrongful detention is to be reckoned; 
for they entertain no doubt that the plaintiff had 
a good cause of action on the 15th May, the date 
of action brought. After the settlement of the 
claim for average by actual payment, it was clearly 
the duty of the master, and of the London agents 
for the ship, to reduce the stop order to the 
amount for which they then had, or could reason
ably claim, a lien.

This they refused to do ; they refused either to 
release the goods or to reduce the stop order upon 
the receipt of the freight, which the plaintiff, on 
the 15th;May, was ready and w illing to pay.

That this would have given to the plaintiff a 
righ t of action, i f  he had not one before, their 
Lordships have felt no doubt, but for the reason 
above stated they are of opinion that the judg
ment of the Appellate Court in Ireland was correct 
m finding that the right of action was complete on 
the 3rd May.

Dpon the point taken, to the effect that the 
plaintiff being entitled at most to nominal damages, 
the remand to the Admiralty Court is improper, 
i t  is sufficient to say that i t  is premature to say 
that .the damages, though they may be small, w ill 
not be substantial. Their LordshiDs, will, there
fore, humbly advise; her Majesty to affirm the 
judgment under appeal, and to dismiss this appeal 
with costs.

Solicitors for the appellants, Hollams, Son, and 
Coward.

Solicitors for the respondent, Waltons, Bulb, 
and Walton.

April 29 and June 9, 1875.
(Present: TheJRight Hons. Sir J. W. C o l v il e , Sir 

B arnes  P eacock , Sir M. E. S m it h , Sir R. P. 
C o ll ie r , and Sir.H. S.[ K e a t in g .)

T h e  F a n n y .  M. C a r v il l .
Collision Breach of regulations for preventing 

collision—-Bight—Screens — merchant Shipping 
Act 1873 (35 8p 36 Viet. c. 85), s. 17—Construc
tion.

To render a ship liable to be deemed in fault under 
the Merchant Shipping Act 1873, sect. 17, for an 
infringement of the regulations for preventing 
collisions, the infringement must be one having 
some possible connection with the collision in 
question ; a mere infringement, which by no possi
bility could have anything to do with the collision, 
will not render the ship liable.

A ship carrying her side lights, with screens shorter 
than required by the regulations, is not to be 
deemed in fault if  the shortness of the screens 
could not by any possibility have contributed to 
the collision.
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Semble, that thepeculiar build of a ship requiring 
her side light screens to be shorter than provided 
in the regulations, is not a “  circumstance of the 
case malting a departure from the regulation 
necessary,” within the meaning of the Merchant 
Shipping Act 1873, sect. 17.

This is an appeal from a decree of the Right Hon. 
Sir R. J. Phillimore, Judge of the High Court of 
Admiralty of England, in a cause of damage lately 
pending in  that court, brought by the respondents 
as the owners of a barque called the Peru, and the 
owners of the cargo lately laden on board her, 
against the barque Fanny M. Carvill, of which 
the appellants were owners, for the recovery of 
damages in respect of losses occasioned to the 
respondents by reason of a collision between the 
said vessels.

The collision happened between 9 p.m. and 10 
p.m. on the 18th Nov. 1874, in the English 
Channel, about fifteen miles off Beachy Head.

The Peru, which is a Swedish barque of 589 
tons register, was prosecuting a voyage from the 
Tyne to Monte Video w ith a cargo of coals. The 
Fanny M. Carvill, which is a British barque of 
592 tons register, was on a voyage from London 
to Barcelona with a cargo of deals.

The case on behalf of the Peru was that she was 
sailing close hauled by the wind on the starboard 
tack, heading about S.W., making about three 
knots an hour, with the wind about W.N.W., and 
the weather fine, clear, and moonlight, and that 
she had a red ligh t on her port side and a green 
ligh t on her starboard side, both burning brightly, 
and that whilst so proceeding the green light of 
the Fanny M. Carvill, which vessel was on the 
port tack, was seen at the distance of about one 
mile and a half from the Peru, bearing about two 
points on the port or lee bow, that the Peru was 
kept close hauled by the wind on the starboard 
tack, but that the Fanny M. Carvill approached, 
and though loudly hailed, ran into and struck the 
Peru on her port side. The respondents a ttri
buted blame to the Fanny M, Carvill, which was 
the port tacked vessel, for not keeping out of the 
way of the Peru, the close-hauled starboard- 
tacked wessel.

The case set up by the appellants was that the 
red ligh t of the Peru was seen bearing four points 
on the starboard bow of the Fanny M. Carvill, 
distance about two miles, and that almost imme
diately afterwards the green ligh t of the Peru 
came into view, and that the Pern continued to 
aDproach showing both lights broad on the star
board bow of the Fanny M. Carvill, that in about 
ten minutes the Fanny M. Carvill showed a flash 
light, and shortly afterwards the red light of the 
Peru was shut in  and the two vessels would have 
passed clear, starboard side to starboard side, but 
that the Peru shut in her green ligh t and again 
opened her red light, causing immediate danger 
of collision, that thereupon the helm of the Fanny
M. Carvill was put hard aport and her mainyard 
squared, but that she was unablo to clear the 
Peru, and with the bluff of her port bow struck 
the Peru on her port side amidships. The appel
lants charged the Peru first with having neglected 
to keep a good look-out; secondly, w ith having 
neglected to keep her course; thirdly, with having 
her lights improperly fixed and screened, and they 
attributed the collision to such alleged acts of 
neglect, and they further alleged that the Peru 
was in fault within the true intent and meaning

M. Carvill. [P riv. Co.

of the 17th section of the Merchant Shipping Act 
1873, for infringing the regulations for preventing 
collisions at sea by neglecting to carry proper side 
lights.

The cause was heard on oral evidence before the 
learned Judge of the court below, assisted by two 
of the Elder Brethren of the Trin ity Corporation. 
I t  then appeared that the screens of the lights of 
the Peru fell short of the regulation length by 
nearly one foot, but no other complaint was made 
against the lights. The appellants alleged that, 
in consequence of the shortness of the screens, the 
green light of the Peru was seen across her port 
bow. The evidence as to the position of the lights 
and the other facts w ill bo fonnd in the report of 
the case below (32 L. T. Rep. N. S. 129,134; 2 
Asp. Mar. Law Cas. 478, 483).

The learned judge of the court below, after hear
ing the evidence and consulting with the Elder 
Brethren, came to the conclusion that the story 
told by the witnesses from the Peru was true, and 
that that told by the witnesses from the Fanny 
M. Carvill was untrue, and that the deficiency in 
the length of the screens of the lights of the Peru 
did not, in fact, in any way contribute to the col
lision ; but he reserved his judgment as to whether, 
owing to such deficiency, the Peru must also be 
held to blame under the said statute. The learned 
judge subsequently gave judgment upon this point 
in favour of the Peru, and made the usual decree, 
pronouncing for the damage proceeded for with 
costs. The judgments of the court below will be 
found: (32 L. T. Rep. N. S. 135; 2 Asp. Mar. 
Law Cas. 485). From the decree so made the 
owners of the Fawny JUT. Carvill appealed for the 
following, amongst other, reasons :

1. That on the evidence taken in the court below,
the collision was solely attributable to the negh 
gence and improper navigation of those od board 
the Peru. . ,

2. That the collision was in no way occasioned 
by any negligence or improper conduct of those on 
board the Fanny M. Carvill.

3. That on the evidence the side lights of the 
Peru were improperly screened, allowing the green 
ligh t to show across her bow.

4. That on the evidence those on board the 
Fanny M. Carvill were misled by the improper 
exhibition of the lights on board the Peru.

5. That on the evidence i t  is clear that the colh' 
sion was occasioned by the improper exhibition or 
the green light of the Peru.

6. That the finding of the learned judge that th
green light of the Peru was not seen across th 
bow of the Peru by those on board the Fanny M  
Carvill is not warranted by the evidence in th 
cause. ,

7. That the evidence established that the gre  ̂
ligh t mnst have been and was seen across the
of the Peru by those on board the Fanny -®1, 
Carvill. , ,^e

8. That the learned judge should have found  i  
Peru in fault within the meaning of 17th section 
the 36 & 37 Viet. c. 85, on the ground ol 1 
improper condition of her side lights.

9. That upon the evidence given at the hea« *
of the cause, the circumstances of the case were,;o0 
such as to make a departure from the regula 
as to side lights necessary. (or

April 29. — Butt, Q 0. and It. Webster » 
the appellants.—We submit, first, that the 
show that the Peru altered her course; secofl
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she showed her green light, and so brought about 
the collision ; thirdly, that even if she did not 
show her green light, the lights were not screened 
m accordance with the regulations,and that under 
36 and 37 Viet. e. 85, s. 17, she must be held to 
blame; fourthly, that even if the judgment in the 

°W ' 8 *be lights were so screened
that they could by possibility have contributed to 
the collision, and that consequently upon that 
construction of the statute the Peru must be held 
to blame. As to the construction of the statute 
we submit that i t  is so worded that an infringe
ment of the regulations, even i f  i t  does not, and 
cannot, in anyway contribute to a collision, renders 
the ship infringing liable for the collision. In  the 
present case it  is clearly established that the 
screens were too short, which is an infringement 
or Art. 3 (d) and Art. 5 of the regulations for 
preventing collisions, and is consequently an in- 
tringement within the meaning of the Merchant 
¡shipping Act 1873, sect. 17 ; that section expressly 
enacts, it such a regulation “ has been infringed 
the ship by which such regulation has been in
fringed, shall be deemed to be in fault, unless it 
is shown to the satisfaction of the court that the 
circumstances of the case made departure from 
the regulation necessary.”  Before the passing 
ot this Act a departure from the rules must have 
contributed to the collision before the ship in
fringing could be deemed in fault. Hence i t  is to 
be presumed that the Legislature intended somo 
change. The judgment of the court below says 
that tne infringement meant by the last Act must 
be “  an infringement material to the case, and by 
possibility causing or contributing to ”  the colli
sion. But with submission, that is not the plain 
gleaning of the words which clearly include every 
infringement, whether causing, or contributing, 
or not, and this construction has already been 
Put upon the statute in the Hibernia (31 L. T 

ep., IN'. S., 805; 2 Asp. Mar. Law Cas. 451), 
here i t  was held that in  every case of collision 

*ue questions for the court to inquire into were 
brst, i f  the regulations had been infringed, and,’ 
secondly, i f  the circumstances had rendered a 
departure from those regulations necessary.

Milward, Q.C., and F. C. Clarkson, for the re 
spondent.—We submit that, as the facts were 
found in our favour in the court below, which pro
ceeded entirely on the credibility of evidence, the 
boding ought not to be disturbed. On the question 
1 law, we submit, first, that there was a substan- 
lal compliance with the regulations. The Regu- 
I loos A rt. 3 (b and c) require the lights to be so 

Placed that they cannot be seen across the bows, 
and so long as this is complied with there is no" 
otringement; A rt. 3 (d) is merely subsidiary to 

.3 (b and c), and only points out the mode of 
arrying them out, and so long as the object is 
uected the mere length of the screens is unim

portant. Secondly, the circumstances rendered a 
eParture from the rule necessary. The lights 
®.re Placed on the round of the ship’s bows, the 

(.i ly available place ; if the screen had been longer 
s e bfif^ts would have been washed out by the 
(v®,; i f  the position had been altered the lights 
v °u ld  have been obscured. [S ir R. P. C o llie r

[P r iv . Co.

Y  -----------------------------------------------------  L - . . .  j. .  v y u O J iy iJ lJ V .—

is°^ Can  ̂suPPort that proposition. I f  your ship 
vvinl T h a construction that Bhe cannot comply 
to regulation, she ought to be altered so as
¡sj bfake compliance possible. Sir M ontague 

ith.—A  departure from the regulations is not

necessary i f  occasioned by something under the 
shipowner s own control.] Thirdly, the defect in 
the screens could not by any possibility have contri
buted to the collision, and hence under the true 
meaning of the Merchant Shipping Act 1873 the 
Peru cannot be deemed in fault ; the lights of the 
Peru could not possibly have been seen across her 
bows. Fourthly, the Peru is a foreign ship, and if  
the statute is to be construed, as contended for by 
the appellant, i t  cannot be applied to a foreign 
smp. A  British Act of Parliament cannot be 
binding upon a foreign vessel upon the high 
seas. b

The Amalia, 1 Moore, P.C.C. N  S. 484 •
Th& ? aM ’ V iep; ,2 f - 0 . 198; 18 L. T. Rep. N.S.879 ; 3 Mar. Law Cas. O.S. 131 ; *
The Guldfaxe, L. Rep. 2 Adm. & Eoc. 325 • 19 L  T  

Rep. N.S. 741 ; 3 Mar. Law Cas. O.S. 201 ; 
lhe Saxonia, Lush. 410.

Butt, Q.C., in reply.—The Peru is seeking to 
recover against the Fanny M. Carvill in an Eng- 
lish court, and she must in conséquence accept 
the lex fori in all matters consequent upon the 
jurisdiction, and as the Merchant Shipping Act 
1873 enacts that the court shall take a certain 
course on certain facts appearing, any suitor, 
-British or foreign, puts in motion the jurisdiction 
subject to that provision.

Cur. adv. vult.
June 9.—The judgment of the court was deli

vered by
Sir J ames W . Co lvile .—This is a case of col- 

between the American barque the Fanny
M. Carvill, and the Swedish barque Peru. The 
undisputed facts of the case are that the colli
sion took place about half-past nine of the even- 
lng of the 18th Nov. 1874, some fourteen or 
fifteen miles off Beachy Head ; that both vessels 
were beating down Channel close hauled against a 
westerly wind, and were crossing so as to involve 
risk of collision ; that the Fanny M. Carvill was 
on the port, and the Peru on the starboard tack, 
and accordingly that it was the duty of the former 
to get out of the way of the latter, and the duty 
of the latter to keep her course.

Of the case made by the appellants in order to 
excuse the failure of the Fanny M. Carvill to keep 
out of the way of the Peru, and to cast the respon
sibility of having caused the collision wholly or 
partially ou the latter, the material allegations are 
that those on board the Peru improperly neglected 
to keep their course, and that the lights of the 
Peru were improperly fixed and screened.

The principal witness in support of this defence 
was Martin Scheringer, the mate of the Fanny M. 
Carvill, and the officer of the watch at the time of
the collision. His testimony is, that when the Peru
was first sighted he saw her red ligh t ; that he knew 
she must be beating down Channel, close hauled on 
the starboard tack, and that it  was his duty to 
keep out of her way ; but that before he took, or 
could take any means towards that end, she 
opened her green light, and continued to show 
both her lights for ten minutes ; that, inferring 
from this that she was bearing away, he kept his 
own course, after showing a flash light in order to 
make the other vessel give him a free berth ; but 
that she, after having apparently kept away at 
least two points, ultimately luffed four points, with 
her sails aback and shivering, shutting out by the 
last manœuvre the green light ; and this caused 
the collision.
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Their lordships must remark on this evidence 
that it  is inconsistent with any theory except 
an actual deviation from her course on the 
part of the Peru. If, as is now suggested, the 
improper length of the screen would account for 
the fact that the green light was seen by those 
on board the Fanny M. Carvill, although the Peru 
may have kept her course, i t  would not account 
for what the mate has sworn touching her luffing 
and the appearances of her sails.

I t  is therefore material to come to a clear conclu
sion upon the question whether line Peru did, in fact, 
keep her course. That she did so their lordshipshave 
no doubt. The learned judge of the Court of Ad
miralty, upon the conflicting evidence before him, 
has found in terms —“  That the Peru, a starboard 
tacked vessel, continued on her course without 
alteration up to the time of the collision; that it  is 
untrue, as stated by the witnesses on the part of 
the Fanny M. Carvill, that the Peru ever came 
righ t up into the wind two and a half points with 
her sails flat aback.’ There is nothing in the case 
to induce their lordships to doubt the correctness 
of this finding, which is materially confirmed by 
the fact that, in the first instance, the master of 
the Fanny M. Carvill has so little  faith in the 
account given by his own officer, that he openly 
threw the blame of the collision upon him, and 
would, under legal advice, have admitted his lia
b ility  had i t  not been ascertained that the 
screens of the Peru’s lights were of less than 
the prescribed length. And accordingly, the 
learned counsel who argued the appeal have faintly, 
i f  at all, contended that the Peru did, in fact, alter 
her course, and have chiefly directed their argu
ments to show that the green ligh t was, by means 
of the defect in the screen, visible to those on 
board the Fanny M. Carvill; was, in fact, seen by 
them; and, therefore, naturally gave rise to the 
inference that the Peru was bearing away.

To this defence, as to that founded on an actual de
viation by the Peru from her course, i t  is essential 
to establish that the green light was, in fact, seen 
by those on board the .Fanny M. Carvill across 
the bows of the Peru. Upon this point there is 
the direct evidence of the mate and look-out man, 
who, having been disbelieved upon other points, 
cannot be treated as trustworthy witnesses. Their 
evidence on this point, however, is in some degree 
corroborated by that of the captain, the surveyors 
for the Board of Trade, and the other witnesses 
who were called to prove that the green light 
might be seen across the bows of the Per«.

On the other hand, there was a considerable body 
of testimony to the contrary, and the learned judge 
of the Admiralty Court, upon this conflict of evi
dence, has found as a fact that the green light of the 
Peru was not seen across the bows of the Peru by 
those on board the Fanny M. Carvill; and, there
fore, could not have contributed to the collision.

Their lordships are so far from dissenting from 
this finding, that they are prepared to go beyond 
what is directly expressed by it, and to hold upon 
the evidence before them, and for the reasons next 
to be stated, that in the circumstances in which 
these vessels were placed, the green light of the Peru 
could not by any possibility have been seen by those 
on board the Fanny M. Carvill. The vessels, 
though on opposite tacks, were both close hauled, 
and may be assumed to have been sailing within 
six points of the wind, whether the direction of 
that was west, or two points to the north of west.

This being so, their lordships are of opinion that 
each must first have seen the other as stated by 
those on board the Peru about two points on her 
own lee bow. For if  the bearing of the Peru, 
when first sighted by the Fanny M. Carvill, was 
four or even three points on the lee bow of the 
latter, as stated by her mate, i t  is difficult to Bee 
how the two vessels, sailing as they were sailing, 
and each keeping her course, could ever have 
come in collision. Now their lordships are satis
fied that the green light of the Peru could not 
have been visible two points over her port bow, 
if the screen projected, as it  is proved to have 
projected, considerably more than one foot from 
the position of the light in a direction parallel to 
the keel. For these reasons, as well as upon the 
direct evidence in the cause, they have come to 
the conclusion, in which they are confirmed by 
their assessors, that the green light of the Per« not 
only was not, but could not by possibility have 
been seen by those on board the other vessel; and, 
accordingly, that the defect in her screens neither 
did, nor could have contributed to the collision. 
This conclusion was probably intended to be im
plied, though it  is not in terms expressed, in the 
finding of the Court of Admiralty.

These being the facts of the case, i t  follows that 
the Fanny M. Carvill, which failed to keep out or 
the way of the Peru, must be pronounced solely to 
blame for the collision, unless by force of the 
17th section of the Merchant Shipping Act, 1870 
(36 and 37 Viet. c. 85), as construed in  the recent 
case of The Hibernia (ante, p. 454), the Peru 
is to be deemed to be also in fa u lt; although the 
particular infringement of the sailing rules im 
puted to her neither did, nor could by possibility, 
have contributed to the accident. „

The words of the statute are, “  If, in any case or 
collision, i t  is proved to the court before which the 
case is tried, that any of the regulations for pre 
venting collisions contained in, or made under t e
Merchant Shipping Acts 1854 to 1873, have been 
infringed, the ship by which such regulation ba  ̂
been infringed shall be deemed to be in fault, un 
less i t  is shown to the satisfaction of the cour  ̂
that the circumstances of the case make a depar 
ture from the regulations necessary.”  *

The alleged infringement is of that part 
Article 3 of the sailing Rules which prescribes tba 
“  the green and red side lights shall bo fitted w> 
in-board screens, projecting at least throe feet to 
ward from the light, so as to prevent these hg , 
from being seen across the bow.”  The screen 
the Peru is shown to have been nearly a foot (abo 
11 inches) short of the prescribed length. I t  niu 
be assumed that those under whose advice 
rule was framed considered that a length of 
was necessary in  order to prevent the ligh t ^ 
being seen, under any circumstances whatev » 
across the bow. And there is evidence ini ,
cause, independent of that of the discre
witnesses, to show that, under som e ciroumstanc
the green light might be preceptible nd-
bow. Their Lordships, therefore, notwitbst 
ing their conviction that the green light o 
not have been seen more than a very few deg 0 
(if at all) across the bow of the Peru, will a3“ 0
that there was an infringement of the regu jja8 
within the meaning of the statute. And i cBg 
certainly not been shown that the circums . 
of the case made a departure from the regu 
necessary.
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In  construing the clause in question, it  is to 
be observed that the Act of 1873 did not re
peal, nor was it  a substitute for, the Merchant 
Shipping Acts of 1854 and 1862. On the con
trary, its 2nd section declares that it is to be con
strued as one with them. Now, the 298th seotion 
of the Act of 1854, and the 29th section of the Act 
of 1862, provides each that in certain cases of in
fringement of the sailing regulations those guilty 
of the infringement shall incur certain conse
quences. But each contains the qualification that 
the collision shall appear to the court to have 
been occasioned by the non-observance of the 
regulation infringed. When, therefore, in  the 
17th section of the Act of 1873, the Legislature 
omitted this qualification, it  must be presumed to 
have done so designedly, and at all events, to 
have intended that it  should no longer be incum
bent on the opposite party to prove that the 
non-observance of the regulations in fact con
tributed to the collision.

Nor does i t  appear to their Lordships that 
the 17th section of the Act of 1873 can be taken 
merely to shift the burthen of proof by rais
ing a presumption of culpability, to be rebut
ted by proof that the non-observance of the 
rule did not in fact contribute to the colli
sion, because the preceding (the 16th) section 
clearly shows that where the Legislature intended 
only to raise a presumption capable of being re
butted by such proof i t  used apt words to express 
that intention.

Their Lordships therefore conceive that, what
ever be the true construction of the enactment 
in question that which would take the case out 
of its operation by mere proof that the infringe
ment of the regulation did not, in point of 
fact, contribute to the collision, is admissible. 
They conceive that the Legislature intended 
at least to obviate tbe necessity for the deter
mination of this question of fact (often a very 
nice one) upon conflicting evidence.

There remain, however, two other possible con
structions. The first is that, on proof of an 
infringement of any of the regulations for pre
venting collisions, there arises, subject only 
to the qualification contained in the final clause 
of the section, an absolute presumption of cul
pability against the vessel guilty of such in
fringement, to which the court is bound to 
give effect, whatever the nature of the infringe
ment may be. The other is that the infringe
ment must be one having some possible con
nection with the collision; or in other words 
that the presumption of culpability may be met by 
proof that the infringement could not by any 
possibility have contributed to the collision. The 
former of these constructions, though possibly the 
more consistent with the literal meaning of the 
Words of the section, seems to their Lordships to 
be the less reasonable of the two. I t  not only 
leads to the extravagant consequences pointed out 
by the learned judge of the Admiralty Court; it 
implies an intention which, without the plainest 
language, can hardly be imputed to the Legisla
ture. For i t  is one thing to say that when the 
circumstances show that the infringement of the 
regulations might have contributed to the colli- 
eion, the court shall conclusively infer that it  did

I t  is another, and very different thing to say, 
fhat the court shall draw the same inference, 
When the circumstances show that the infringe-

[Paiv. Co.

ment, from its nature, could not possibly have con
tributed to the collision. In  the latter case the 
Legislature would entirely alter the nature of the 
shipowner’s liability, As the law stood, he wap 
civilly liable in damages for the consequences of 
his act or omission. The new law so far as it 
enacts that the consequences which might have 
flowed from that act or omission, shall be pre
sumed to have flowed from it, does not affect the 
nature of that civil liability. But on the sup
posed construction i t  would virtually substitute 
for a civil liability which the shipowner could not 
have incurred, a penalty for the infringement of 
the regulations irrespective of the nature or pos
sible consequences of that infringement—a penalty, 
moreover, of uncertain application, since it is 
dependent on a collision, and varying in severity 
with the in jury done by the collision. I t  would, 
in effect, make the vessel guilty of the infringe
ment, a sort of outlaw of the seas, be depriving 
her of the right to recover, under any circum
stances, more than half the damages to which, by 
the general law maritime, she might become 
entitled.

Again, i t  can hardly be denied, though the 
words perhaps admit of such a contention, that 
the infringement proved must be one existing 
at the time of the collision. And i f  this be so, it 
seems but reasonable to infer that i t  must also’ be 
one that has some possible connection with the 
accident.

Their Lordships are of opinion that the second 
construction, which is not absolutely inconsist
ent with the phraseology of the enactment, 
and is by far the more reasonable of the two, 
ought to be adopted. I t  gives effect to the statur.e 
by excluding proof that an infringement, which 
might have contributed to a collision, did not in 
fact do so; and by throwing on the party guilty 
of the infringement the burden of showing that it, 
could not possibly have done so.

Applying this construction of the statute to 
the fact found, their Lordships are of opinion 
that if, in this case, both vessels had been British 
ships, the Peru could not have been pronounced 
in fault.

This conclusion renders it  unnecessary to con
sider whether this particular clause in the statute 
is applicable to foreign vessels; whether, in other 
words, i t  falls within the principle enforced 
in the Amalia (B. & Lush, 150) or that en
forced in the Saxonia (Lush, 419), That this 
question, which is not free from difficulty, will 
have to be determined at no distant date is 
highly probable, But their Lordships abstain 
the more w illingly from considering i t  at present 
because it  was not very fully argued before them.

Their Lordships w ill humbly advise Her Majesty 
to affirm the judgment of the Court of Admiralty, 
and to dismiss this appeal with costs.

Solicitors for the appellants, Stokes, Saunders, 
and Stokes.

Solicitors for the respondents, Thomas Cooper.

T he F anny M . Ca e v il l .
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COURT OF APPEAL IN CHANCERY.
R eported b y  E . S t e w a b t  E o c h e  and H . P e a t , Esqrs., 

Barris ters-a t-Law .

Monday, June 28, 1875.
(Before the L ords J ustices.)

Re A rthur A verage A ssociation ; Ex parte Cory
AND H A W K S LE Y .

Mutual marine insurance association— Unincorpo
rated and unregistered body— Winding-up— 
Association for acquisition of gain—Names of 
underwriters specified in policy—30 Viet. c. 23, 
s. 7—Companies Act 1862, ss. 4, 199.

By the rules of a mutual insurance association it 
was provided that the members should severally 
and respectively and not jointly or in partnership, 
nor the one for the other, but each only in his own 
name, insure each other’s ships for one year,from 
noon of any day named as the commencement of 
risk, subject to the conditions indorsed on the form 
of policy, and to the rules and regulations, which 
should be binding on all the members of the asso
ciation. The managers of the association were 
James Jackson and William Sheppard, and either 
of them might sign their firm name of Jackson 
and Sheppard to all policies of insurance in the 
name of the association's managers thereof, and 
the signature thus given by either of them should 
be binding and conclusive on all the members of 
that association, and should have on all and each 
of the members the same effect as if  each and 
every member had personally signed such policy. 
The annual rates on the sums insured were pay- 

payable in advance by quarterly proportions by 
members’ acceptance of the manager's draft at 
three monthe’ date ; or if  paid in cash, discount 
of 51. per cent, per annum was to be allowed, 
which was to be placed to the credit of 
each respective member, and i f  such amount 
exceeded the claims for losses or damage sustained 
by the members, such excess was to stand to the 
credit of each mutual member proportionately as 
he might have contributed, and i f  such contribu
tions were not sufficient to meet the claims of the 
members for loss or damage sustained within any 
respective year, then such credited amounts should 
be applied to meet such deficiency, and if  there 
should still be a deficiency, such sum as might be 
required to meet the same should he drawn for on 
each respective member in such proportion as they 
bore to each other. The rules also provided that 
the managers should have authority to issue poli
cies to members for periods less than a year, or 
for special risks, either on time or voyage qioli- 
cies in consideration of special rates of premium, 
to which the reserve fund should in no way apply, 
and that the rules might be repealed, altered, or 
amended by a majority of the members ata general 
meeting.

Special rale policies tvere issued to non-members 
both before and after an invalid alteration of the 
rules, by which it was attempted to give  ̂the 
managers authority to issue special rate policies 
to non-members. The policies issued by the asso
ciation ivere signed, “ Jackson and Sheppard, 
joint managers of the Arthur Average Associa
tion for insuring each other’s ships, every mem
ber bearing his equal proportion accordinĝ  to 
the sums mutually insured therein, excepting 
members paying special rates.” In  Feb. 1870, 
the association ivas ordered to be vjound up, and

on the 2bth May 1871, Cory and Hawksley were 
settled on the list of contributories. By the chief 
clerks’ certificate, dated 20tli Dec. 1873, certain 
sums were found to be due to holders of special 
policies who were non-members. On a call being 
made on Cory and Hawksley, they took out a 
summons to have the debts admitted by the certi
ficate of certain members expunged.

Held (affirming the decision of the Master of the 
Rolls), that the signature to the policies was not 
a specification of the names of the insurers as 
required by the 7th sect, of 30 Viet. c. 23 ; and 
that the policies were, therefore, invalid.

Held, also, that the issuing of special rate policies 
to non-members ivas ultra vires, and that not- 
withstanding the delay in applying to vary the 
chief clerk’s certificate, the amounts found due to 
non-members must be expunged.

T his was an appeal from an order of the Master of 
the Bolls (reported ante p. 530). The facts were 
shortly as follows The A rthur Average Associ
ation for British, Foreign and Colonial-built Ships, 
was a mutual shipping insurance association, 
formed in 1867, not incorporated under any Act 
of Parliament, and not registered under the Com
panies Act 1862. By the Buies of the association 
i t  was provided that the members of the associa
tion should severally and respectively, and not 
jointly or in partnership, nor the one for the other, 
but each only in his own name, insure each other s 
ships for one year from noon of any day named’ 
at the commencement of the risk, subject to the 
conditions indorsed on the form of policy, and to 
the rules and regulations which should be binding 
on all the members of the association. The 
managers of the association were to be James 
Jackson and W illiam Sheppard, and either o 
them might sign their firm name of Jackson 
and Sheppard to all policies of insurance in the 
name of the association as managers thereof, an 
the signature thus given by either of the managers 
should be binding and conclusive on all the mein 
bers of the association, and should have on eac 
and all of the said members the same legal cnee 
as if each and every member had personally s'g'1® 
such policy. Special rate policies were issued 
non-members, both before and after an ® 
tempted, bub invalid, alteration of the rules, A 
which i t  was proposed to authorise the manage - 
to issue policies to non-members for sPeC'j(j 
risks as on voyage policies. The policies ,s9U a 
by the association were signed “ Jackson ® 
Sheppard, jo int managers, per procuration ot 
several members of the Arthur Average Ass° 
tion for insuring each other’s ships, every mein 
bearing his equal proportion according to ' 3 
sums mutually insured therein,excepting mem 
payiug special rates.”  In  Feb. 1870 the assô  ^  
tion was ordered to be wound up, and a son• ^
17,5327. 11». 8d. having been found by the c 
clerks’s certificate to be due to holders of SP 
policies, many of whom were non-members, 
question was raised whether the sums u ore 
respect of special policies to non-members g 
valid debts as against the association. IP® 0f 
was argued at great length before the Mas 
the Bolls, it  being contended on behalt o ^ ¡ j  
members of the association, upon whom 
had been made, that the association had no P eJ.g) 
to issue policies to persons who were not me» ^ tc 
and did not become so by having sP®c'abeing 

I policies granted to them ; and further, tha >
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policies for marine insurance, they were invalid 
non-compliance with the provisions of the 

o <fe t il v ict. c. 23, s. 7, according to which everv 
marine policy should specify the particular risk or 
adventure, the names of the subscribers or under
writers, and the sum or sums insured, and in 
case any of such particulars should be omitted in 
any policy, such policy should be null and void 
In  the court below it was held that the signature 
to the policies of “  Jackson and Sheppard,”  &0. 
was not a specification of the names of the 
insurers as required by sect. 7 of 30 & 31 Viet.

’ “ nn ^ e  policies were accordingly in
valid. 1 he holders of special policies who were 
not members of the association appealed from that 
decision Other questions as to the validity of 
the windmg-up under the Companies’ Act 1862 
ot this unincorporated and unregistered associa
tion arose in the court below, but were not dis- 
cussed on the appeal.

Chilly, Q.C. and W. F. Robinson in support of 
the appeal.

Fry, 0,-p., North and Hilbery for the respon
dents, and Waller Q.C., for the official liquidator, 
were not called on.

The following cases were referred to :
Dowell V. Moon, 4 Camp. 169 •
Reid v. Allan, 4 Ex. Eep. 326 •
Re London Marine Insurance Association 21 1 T 

Eep. N. S. 97; L. Eep. 4 Ch. 611;
Re Mexican and South American Company 16 L T  

Eep. N. S. 194; L. Eep. 2 Ch. 387 •
Turnbull v. Woolfe, 9 Jur. 3ST. S. 57 • ’
Bromley v. William, 32 Beav. 177 • ’
Watson v. Swann, 11 C. B., N. S., 756.

Lord Justice M ellish  was clearly of opinion 
uat the view taken by the Master of the Rolls 
as coirect, and that these policies were invalid 

nasmuch as they did not specify the names of the 
ubsenbers or underwriters in the manner re- 

Act of Parliament, and i t  was im- 
poss.ble to ascertain from the policy itself who 
were to be liable upon it, and who were to be the 
nsurers. The appeal must be dismissed, but 

although no costs would be given to the unsuc
cessful appellants, they would not, having regard 
K> the nature andimportance of the case, be ordered 
to payany The costs of the respondents and of 
ne official liquidator would come out of the 

estate.
Lord Justice J ames concurred.
Solicitors: F. W. Hilbery, W. W. Wynne 

H7estall, Roberts, and Barlow. ’

TQ. B.

COURT OP QUEEN'S BENCE.
Reported by J. Shobtt and M. W . M c K r a i i i ,  Esqra. 

Barriaters-at-Law.

Friday, April 30, 1875.
The N orth op E ngland P ure Oilcake  Company 

(L im ite d ) v . T he  A rchangel M ar itim e  B an k  
and I nsurance Company (L im ite d ).

Marine insurance — Sale of cargo — “Shipping 
documents’’—Assignment of policy after interest 

y f'f assignor had ceased.
tere the interest of the insured has ceased before 

‘oss, a subsequent assignment of the policy is 
ineffectual.

• insured a cargo of linseed for a voyage, including 
of lighters; during the voyage V. sold the 

Car9° to theplaintiffs,to bepaid for in fourteen days

from being ready for delivery’ or at sellers’ option 
on handing shipping documents (which option 
was not exercised). The cargo was landed in 
public lighters employed by the plaintiffs, one of

t \ t ° A 4 ! ter the loss v-assi9ned thepolicy
Held that the policy had not passed to the plaintiffs 

by the contract of sale, that V.’s interest ceased on 
delivery into the lighter, and, therefore that the 
subsequent assignment was void, and the plaintiffs 
could, not recover on the policy.

This was a special case stated after issue had been 
joined. The parts of the case which are material 
are as follows:—

3. The plaintiffs carry on the business of seed 
crushers and oilcake and cattle-t'ood manufacturers 
at Stockton-on-Tees, one of the ports of the United 
Kingdom, and having a landing-wharf therein, and 
the defendants carry on the business, at Athens in 
the Kingdom of Greece, of marine insurance on 
ships and cargoes, and have also offices and a 
local board of direction situate in London for 
eonducting and carrying on such business 
. 4  On the 24th Nov. 1871, Vagliano Brothers 
lusured with the defendants a cargo of 2950 
GOoo7ei tS of,Imseed belonging to them of the value 

l  L  m 0L  8t a Premium of
i  r a wh!<?h Vagliano Brothers then paid to 

the defendants, the linseed then being on board 
the brig Fanny at Constantinople, foravoyagefrom 
Constantinople to a port of call and discharge in 
the United Kingdom to be named, including all 
risk of craft or lighters to and from the brig, each 
lighter and craft being considered as i f  separately 
insured, the policy of insurance being with Vagliano 
-Brothers or their assigns.

5. The linseed had been duly shipped by Va<*- 
ian° Brothers on board the brig, which then com

menced the voyage therewith in conformity w ith 
the terms of the policy, under a bill of lading 
dated the 29th (10th) Nov. 1871, whereby the 
linseoa was to be delivered at a safe port in the 
United Kingdom unto Vagliano Brothers or their 
assigns.

6. Whilst the brig was still on her voyage, 
Edwards and Company who then acted as the

Brothers in England, on the 
x7th Feb, 1872 sold to the plaintiffs the caro-o of 
linseed, i t  being a term of the contract that’ the 
vessel should go to any safe floating port in the 
United Kingdom, and there deliver her cargo to 
the plaintiffs.

7. The plaintiffs paid Vagliano Brothers through 
Edwards and Co., the price of the linseed in cash as 
hereinafter mentioned, less two and a half per oeut 
discount, in conformity with the sold note, and on 
the 21st Eeb. 1872 Vagliano Brothers accordingly 
endorsed the bill of lading to the order of the 
agents, Messrs. Edwards and Co., who thereupon 
duly endorsed the same to the plaintiffs, both which 
endorsements appear on the said document. The 
sellers of the cargo did not exercise their option 
mentioned in the contract note.

8. The plaintiffs duly notified Stockton-on-Tees 
(the same being a safe floating port within the 
terras of the above-named policy), as the destined 
port of discharge of the cargo, and on the 26th 
Feb. 1872 the brig duly arrived at the said port 
w ith her cargo, the same being then intact.

9. The cargo was landed by means of public 
lighters employed by the plaintiffs to unload the 
said cargo from the brig, and to land the same at
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the plaintiffs’ wharf. The employment of the 
lighters was within the terms of the policy, and 
was necessary for unloading and right delivery 
ashore of the cargo.

10. On the 28th Feb. 1872, one of the lighters 
filled with part of the cargo arrived safely along
side of the plaintiffs’ wharf, and was there sunk by 
perils within the terms of the policy, and thereby 
the same was partly lost and partly damaged.

11. The above-named loss occurred when a part 
only of the cargo had been discharged, and before 
the plaintiffs had paid the price of the cargo, and 
upon payment being asked for a correspondence 
ensued between the plaintiffs and Messrs. 
Edwards and Co., which was to be taken as part of 
the case.

12. On the 4th March 1872, Yagliano Brothers 
made a claim on the defendants for the loss of the 
linseed in the lighter, and on the 5th March 1872, 
claimed and received from them a sum of money as 
return of premium on the ground that the brig 
had arrived at Stockton-on-Tees. They retained the 
game and no demand for the same has ever been 
made by the plaintiffs. This return of premium is 
endorsed on the policy. Such return of premium 
does not by the usage at Lloyd’s, preclude the 
assured from afterwards claiming a loss upon the 
policy i f  anv loss has in fact occurred.

13. On the 11th May 1872, a claim for 77l .4s. Od. 
in respect of the loss, was made by Yagliano 
Brothers and was endorsed on the policy.

14. The policy was in June 1872 handed over to 
the plaintiffs by Yagliano Brothers, and on the 
17th Oct. 1872, Yalgiano Brothers endorsed on the 
policy what purported to be an assignment of it  by 
them to the plaintiffs,

15. The court was to have power to draw 
inferences.

16. The question for the opinion of the court was 
whether uoon the above facts the plaintiffs were 
entitled to recover from the defendants the loss.

17. I f  the court should be of opinion in theaffirm- 
alive then judgment was to be entered up for the 
plaintiffs for 771.4s. Od. with five per cent, interest 
thereon from the 18th Nov. 1872 to judgment, 
together with their costs of suit.

18. I f  the court should be of opinion in the 
negative then judgment with costs of defence was 
to be entered up for the defendants.

The pleadings, policy of insurance, bill of lading, 
sold note, correspondence, and assignment of the 
policy from Yagliano Brothers to the plaintiffs 
were to be taken as part of the case. The sold 
note dated 17th Feb. 1872, contained the following 
terms.

Sold this day to the North of England Pure Oilcake 
Company the following Taganrog linseed, v iz .: the cargo 
per Fanny consisting of about 2448 quarters, and now at 
Scilly at 62s. 3d. per 4241b. The seed is to be delivered 
at destined port in sound merchantable condition, and to 
be worked in thirteen days, andpaidfor infourteen days 
from being ready for delivery by cash less 21 per cent, dis
count, or at sellers’ option on handing shipping doouments 
less interest at five per cent, per annum. I f  any cargo 
amount to or exceed 650 tons seven extra days to be 
allowed for payment, and receivers to have the privilege 
of using aDy uuexpired lay days. . . . The vessel to go to 
any safe floating port in the United Kingdom.

Butt, Q.C. (Bohn w ith him) for the plaintiffs.— 
The plaintiffs are entitled to sue on the policy by 
31 & 32 Yict. c. 86, s. 1, notwithstanding i t  was 
assigned after loss : (Lloyd v. Fleming and Lloyd 
v. Spence, ante, vol. 1, p. 192 ; 25 L. T. Rep. N. b. 
824; L. Rep. 7 Q. B. 299.) The policy is to insure

arrival on shore, and covers risk of ligh ters: (see 
Hurry v. Royal Exchange Assurance Company,
2 B. & P. 430.) There are two periods at which 
i t  may be said that Yagliano Brothers’ interest in 
the policy ceased; first on the making of the 
contract of sale, or secondly on delivery at the 
home port. I f  the former view is correct the policy 
passed to the plaintiffs under the words “  shipping 
documents.”  In Arnould on Marine Insurance 
p. 106 (3rd and 4th edit.) the law on the subject is 
thus stated : “  Where a policy is assigned to the 
purchaser of the insured property, i t  is usual to 
indorse on it  a memorandum to the effect that 
the interest in this policy is transferred to the 
purchaser. When a floating cargo (i.e. a cargo at 
sea) is sold in London, i t  is generally on what are 
called ‘ The London Floating Conditions,’ which 
comprise the delivery over to the purchaser for 
his benefit of the policies which have been effected 
on the cargo, the understanding being that i t  is 
insured to the fu ll value, the price paid being all 
the higher, to include the amount paid by the 
vendor for insurance. I f  upon such a transaction 
i t  be objected by the buyer that the vendor has not 
performed the conditions of the contract in conse
quence of delivering over policies apparently short 
of the full value of the cargo, the question is one 
depending so much upon fact that i t  ought to go 
to the ju ry : ”  (see Tamvaco v. Lucas, 1 Mar. Law 
Cas. 0. S. 66,231; 1 B&  S. 185; 30 L. J. 234, Q.B-; 
affirmed 3 B. & S. 89; 33 L. J. 296, Q.B.; Ralli v- 
The Universal Marine Insurance Company, 1 Mar- 
Law Cas. O. S. 160,194; 31 L. J. 207, Ch. reversed 
ib. 313.) The present case is w ithin the above rule, 
being a sale in  London of a floating cargo. I t 18 
prima facie unreasonable to suppose that i t  was 
intended to allow the policy to drop before the 
arrival of the cargo ¡¿but this result would ensue 
if  the interest of the vendors ceased on the contrac 
of sale, and the policy did not pass : (Bowles v- 
Innes, 11, M. & W. 10.) But secondly it  is sub
mitted that on the true construction of the contrac 
of sale, looking to the terms of payment eontaine 
in the sold note, the property in the cargo did no  ̂
pass until delivery at the home port. The interes 
would then remain in Yagliano Brothers up to t 
time of the loss. Even i f  i t  was intended to p»s 
the property, it  was not intended to let the P°l,l0i  
drop, for, even if  the legal property had passed» 
the vendors had any interest in the safe arrival 
the cargo they could have sued on the policy :

Ebsworth v. The Alliance Marine Insurance OF*. 
pany, ante, p. 125; 29 L. T . Bep. N. 8 . 479; L- 
8 C. P.596; N  g.

Anderson v. Morice, ante, p. 425; 31 L. T .B°P- 1 
605; L. Bep. 10 C. P. 58; 44L. J. 10, C.P. .

Watkin Williams, Q.C. (C. Crompton with h’*?, 
for the defendants.—I f  Yagliano Brothers co 
have recovered on this policy it must be admi 
that the plaintiffs can recover, but the ,delenaa 
are not liable at all. I t  was no part of the contf tbe 
that the policy of insurance should form P?rt,°f 0[0 
subject matter of the sale. The passage cited u  ^  
Arnould on Marine Insurance (ubi sup.) 1 - n 
authority in the defendants’ favour, for the Lon . ^  
Floating Conditions apply only where the carg ^  
sold at sea and sold out and ou t; here, according 
the terms of the contract, the whole mt ^  
remained in the vendors, and the goods we 
their risk. I f  the ship had come alongside a 4 be 
the vendors’ risk would have ended wit . g 
delivery, and the same is the case here, for n°
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port only means a port where the cargo does not 
take the ground. The vendors’ interest in the 
cargo ceased before the policy was transferred, and 
no one can sue, because there is no stipulation that 
tbe policy is to cover the vendees’ interest. Sup
pose a case where there is an inland clause in the 
policy; would the policy revive after the interest 
nad ceased, so as to give effect to it  ? Such a clause 
is common in wool policies.

Butt, Q.0. replied.
C o c kh ur n , q. J.—We are all agreed on one point 

in this case, which renders it  unnecessary to decide 
the other. The policy here not having been 
assigned until after the interest of the assignors 
nad ceased, tbe assignment could pass no interest 
and, therefore the plaintiffs are not entitled to 
recover. Here tne assignors had the policy at the 
time of the sale of the cargo, and if by the terms of 
tbe contract it had been agreed to sell the policy 
then no doubt the policy would have been assigned 
so far as i t  was co-extensive with the interest 
transferred to the vendees. But there are no terms 
to that effect in the contract of sale, and the facts 
re such as to lead to the opposite conclusion, 

th is is not like the case of a floating cargo sold 
subject to all risks, where it  is a part of the contract 
nat the policy shall be assigned over to the pur- 

aser; in such a case there is no hardship on the 
insurers, and i t  is a great convenience to the buyer, 
or there is no necessity for him to take out a fresh 

Policy where i t  is expressly stipulated, or must be 
taken to be part of the contract of sale that the con
ditions of the existing policy are to enure for the 
enefat of the vendee. But here there was not an 

absolute sale of the cargo to the plaintiffs in the 
satne sense as in the case I  have just referred to • 
c is true that there was a sale to them, and I  

think a transfer of the property, but i t  is an 
sential part of the contract that payment was to 

oe made fourteen days after the cargo was ready 
r delivery, and until the cargo was delivered the 

eal substantial interest would remain in the sellers 
^ho, therefore, would not be likely to wish to part 

ith the policy. The policy then ceases to be 
operative as soon as the sellers cease to have any 
nterest. A fter the loss they assign the policy to 

. he plaintiffs, but, inasmuch as before the loss their 
nterest had entirely ceased, i t  is clear that before 
he assignment the policy had dropped. I t  follows 
hat the assignment was ineffectual, and the policy 

,s of no avail in the hands of the plaintiffs. Our 
judgment must, therefore, be for the defendants. 

B ush , J.—I  am of the same opinion. I t  is clear to 
7 mind that the contract of sale did not transfer 
e interest in the policy to the plaintiffs. I t  is 

Perfect]y clear that there are no words to which 
at effect could possibly be ascribed except

[Q .B .

terms of the contract that any such assignment 
was contemplated. There was no agreement to 
that effect express or implied, and the law is clear 
that after the interest of the holder of the policy 
has come to an end a subsequent assignment 
cannot give an interest to the assignee.

. . .  „ Judgment, f o r  the defendants.
^ o r n e y s  for the plaintiffs, Sharp and Dili-

C™omerneyS f° r the detendants,> Courtenay and

(.A ywaw ] tro oouuucu except
of ^ords “  shipping documents,”  and I  am 
in .<?Tu'on that the words “  shipping documents ” 
Pol' 18 G0DCract could not be taken to include the 
P hey of insurance. When the linseed was 
p ]!Vered to the plaintiffs on board the lighter the 

'ey expired, and the assignment could not 
terwards create an interest.

alw ATN’ —I  am the same opinion. I  have 
w 1̂ 7® understood it to be settled since the decision 

«owles v. Innes (11 M. & W. 10) that where the 
Ian Perty 'nsured was transferred the policy would 
the e. unless i t  were kept alive for the benefit of 
"ho .rans êree- I  cannot here find any words 
tbeWlD̂  ^ ia*’ ldl0 Pol' cy was expressly assigned by 

contract of sale, nor does i t  appear from the

Thursday, May 27, 1875.
H adg raft (app.) v. H e w it h  (resp.) 

Compulsory pilotage—Exemptions—Trinity House 
outport district—P articular provision—Merchant 
Shipping Ad 1854 (17 & 18 Viet. c. 104), ss. 353, 
370, and 379. ’

By the Merchant Shipping Act 1854, sect. 353, the 
employment of pilots shall continue to he com
pulsory m all districts in which the same was by 
law compulsory before. By sect. 379 ships, not 
carrying passengers, employed in the coasting 
trade, shall be exempted from compulsory pilotaqe 
tn th*1 Trinity House outport districts, which, by 
sect. 570, comprise any pilotage district for the 
appointment of pilots, within which no particular
'ciarte°n “  hy any Ad ° f  Parliament or

-% 6 Geo. c. 125, s. 5, the Corporation of Trinity 
House were required to appoint sub-commissioners 
at such ports or places as they might think requi
site, to examine and certify pilots.

By 15 Viet. c. cxvi. (The Ipswich Dock Act 1852) 
s. 91, the Corporation of Trinity House were 
required, to appoint sub-commissioners, resident 
within the port of Ipswich, to examine and certify 
pilots; the sub-commissioners to take the oath 
prescribed, and the corporation to give the notice 
directed in 6 Geo. 4, c. 125.

The respondent, the master of a ship not carryinq 
passengers, employed in the coasting trade, refused 
a pilot within the Ipswich district, for which 
before the Merchant Shipping Act 1854, he would 
nave been liable to summary conviction.

Held, upon a case stated, that previous compulsory 
pdotage did not overrule the exemvtions in sect 
379; that the Ipswich Dock Act 1852 did not make 
a particular provision for the appointment of 
•pilots ; and that the justices were right in refusinq 
to convict the respondent(a). '

T h is  was a case stated by two of her Majesty’s 
justices of the peace for the borough of Ipswich, 
under 20 & 21 Viet. c. 43, for the purpose of ob- 
taming the opinion of this court on questions of 
law which arose before them, as hereinafter 
stated.

A t a petty sessions holden at the Town Hall, in 
and for the said borough, on the 22nd June 1874, 
an information or complaint preferred by Charles 
Hadgraft (hereinafter called the appellant) against 
Kobert Hewith (hereinafter called the respon-

(°) I t  would appear to follow from this decision that 
wherever the appointment of pilots is by the Trinity  
House all exemptions and compulsion existing before 
the Merchant Shipping Act 1854 are continued, and 
that the existence of an Act of Parliament or charter 
under which the Trinity House appoint is not a “ parti
cular provision ” within the meaning of the Merchant 
¡shipping Aot 1854, or the 6 Geo. 4, c. 125, s. 59, so as to 
oontinue the exemption or compulsion.—E d .]
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dent), under sect. 353 of 17 & 18 Yict. c. 104 (Mer
chant Shipping Act 1854), charging that he the 
said respondent, on the 6th June then instant, at 
the parish of St. Peter, in  the said borough, being 
the master of the steamship Eider, nnexempted 
from pilotage and navigating within the pilotage 
district between the Ipswich Quays and Downham 
Beach, to wit, at the lock gates of the Ipswich 
Wet Dock, unlawfully, after a qnalified pilot had 
offered to take charge of such ship, did himself 
pilot such ship without possessing a pilotage cer
tificate enabling him so to do, contrary to the form 
of the statute in that case made and provided, was 
heard by the said justices (the said parties and 
their attorneys respectively being then present), 
and their determination of the said case having 
been duly adjourned by them until the 9th July 
1874, they on the last-mentioned day dismissed the 
said information or complaint.

The said justices, in compliance with the appli
cation of the appellant and the provisions of the 
said Act, and by consent of the said parties, stated 
and signed the following case.

The following facts were either proved before 
them upon the hearing of the said information or 
complaint or were admitted by both parties for the 
purposes of this case :

The respondent was on the 6th June 1874 master 
of the said steamship Eider, the said ship having 
a British register, and being of the burthen of 
upwards of sixty tons by her certificate of registry, 
and employed in the regular coasting trade of the 
kingdom, and laden with divers iron ware and 
other articles, and belonging to the port, or place 
within the lim its whereof the said ship was at the 
time of the commission of the alleged offence, that 
is to say, to the port of Ipswich, which is a pilot
age district, and not then carrying passengers, and 
then navigating within the district for which the 
appellant was then licensed to act as a pilot, as 
hereinafter mentioned.

The respondent did not at the time of the com
mission of the alleged offence possess a pilotage 
certificate enabling him to pilot his said ship.

The appellant was at the date of the commission 
of the alleged offence duly licensed to act as a pilot 
within certain limits, which comprised the place 
where the said alleged offence was committed, 
under the provisions of the Ipswich Dock Act 
1852 (hereinafter referred to), and notice of such 
licence had been duly published, pursuant to the 
said Act, and the period prescribed by such Act 
had expired before the date of the commission of 
the said alleged offence.

The appellant produced before the justices his 
said licence, which was in the words and figures 
following:

Ipswich. No. 107. 1st class.
Stamp 1 20th June 1853. Fr. I'roshfield. Thos. B . heath,

35/. i  H . G. Bristo.
To all to whom these presents shall come:
We, the master, wardens, and assistants of the guild, 

fraternity, or brotherhood of the Most Glorious and Undi
vided Trinity, and of St. Clement, in the parish of Dept
ford Stroud, in the county of Kont, commonly called 
the Corporation of Trinity House of Deptford Stroud, send 
greeting; know ye, that in pursuance of an Act of Par
liament, made and passed in the 6th year of Geo. 4, inti
tuled “  An Act for the amendment of the law respecting 
pilots and pilotage, and also for the better preservation 
of floating lights, buoys, and beacons,” we, the said 
master, wardens, and assistants, having received a satis
factory certificate under the hands of Fredk. Fresh field, 
John Cobbold, Chas. Bolton, Thos. E . Death, and H . G.

Bristo, esquires, the sub-commissioners of pilotage by us 
appointed for the port of Ipswich, that they have exa
mined intothequalificationsof Charles Had graft, mariner, 
the bearer hereof, and whose description is indorsed on 
the back of these presents, to act as a pilot for the 
said port and the adjoining coasts thereof, and that he 
is duly qualified to act for such port and coasts, Do 
hereby appoint and license the said Charles Hadgraft to 
act as a pilot within the limits hereinafter mentioned, 
that is to say, from Ipswich Quays to Harwich Harbour, 
and vice versa, and this licence is to continue in force 
from henceforth up to and until the 31st Jan. next 
ensuing the date hereof, but no longer, unless the same 
shall be renewed by indorsement, to be from time to time 
made thereon, according to the provisions of the said Act 
of Parliament in that behalf.

In  testimony whereof we have caused our common seal 
to be hereunto affixed this 26th Nov. 1850.

(Signed) J. H . Fully, Dep.-Master.
The common seal o f the  s a id ! 
Corporation of /T r in ity  House. J

Endorsed upon the said licence were a description 
of the appellant, and a memorandum of the said 
licence having been duly registered at the Custom 
House, Ipswich, “ pursuant to the 66th section of 
the said statute 6 Geo. 4, c. 125,”  and also memo
randa of renewal of the said licence, from time to 
time, the last of such renewals (which is identical 
in form with those of former years), being as 
follows :

Eenewed and confirmed, pursuant to the Aot 6 Geo. 4, 
c. 125, this 16th Feb. 1874.

(Signed) G. M . Douglas, 1 Sub-Commissioners 
Alfred Cobbold, 5 of Pilotage.

One of the said sub-commissioners by whom 
such last renewal is signed (viz., Geo. M. Douglas), 
who was called as a witness in support of the 
respondent’s contention (hereinafter mentioned), 
that Ipswich is a T rin ity House outport district, 
produced his appointment, which was as follows : 
Stamp > To all whom these presents shall come, We, the

10/. )  Trinity House send greeting:
Whereas, by an Act of Parliament made and passed !1) 

17 & 18 Viet., called The Merchant Shipping Act 1854, it 
is amongst other things enacted, that the Trinity House 
shall appoint sub-commissioners, not being more than 
five nor less than three in number, for the purpose of 
examining pilots in all districts in which they have bcej) 
used to make such appointments. And it  is by the sai 
Act further enacted that, subject to any alteration to be 
made by the Trinity House, no licence granted by then) 
shall continue in force beyond the 31st Jan. then nex 
ensuing the date of such licence, but that the same may» 
upon the application of the pilot holding such licence, b 
renewed on suoh 31st Jan. in every year, or any subse
quent day by indorsement under the hand of the Secretary 
of Trinity House, or such other person as may be aP" 
pointed for that purpose. And whereas the Trinw  
House has been used to appoint sub-commissioners inru 
Ipswich district, now know ye that we, the Trinity Hons » 
do hereby, in pursuance of the said Act of Parliame ’ 
appoint Geo. M . Douglas, Henry Gallant Bristo, a 
Alfred Cobbold, esquires, being proper and compete 
persons in that behalf, to be sub-commissioners lor  ̂
purpose of examining pilots at and for the port of Ip s ^  
which is comprised within the Ipswich district; andtn 
the said Geo. M. Douglas, Henry Gallant Bristo, 
Alfred Cobbold are respectfully authorised, so long as 
appointment shall not be revoked or superseded by 
appointment of other persons in their places, to exa . 0 
into the qualifications of persons to act as pilots for ^  
said port of Ipswich and the adjoining coasts, that 1 
say, from Ipswich Quays to Harwich Harbour an ^  
versa, and upon such examination to certify the sa®1 Jy  
us under the hands of the said G. M. Douglas, n® J,0 
Gallant Bristo, and Alfred Cobbold; and ja
renew from year to year, up to and until the 31st ^
every year at our discretion, all and every the lioenic 
be granted under the authority of the said A c t, 0Ot- 
renewal to be by indorsement on such licencesre P # 
ively, signed by any one of them, the said Geo. M. DO e 
H . G. Bristo, and A. Cobbold.
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In te s tim o n y  whereof, w e have caused onr com m on Beal 
to be h e re u n to  affixed th e  18th Oct 1872.

(Signed) G. T. Beaman,

[The common seal-] 
o f T r in it y  House. J

The appelant did, on the said 6th Jane 1874. 
Within the district for which he was so licensed as 
aforesaid, offer to take charge of the said ship then 
navigating within such district as above stated 
and the respondent after such offer did himself 
pilot the said ship as in the said information or 
complaint is charged.

By sect. 91 of a local Act of Parliament, viz 
Ihe Ipswich Dock Act 1852 (15 Viet. c. cxvi.), “ I t  
shall be lawful for the corporation of T rin ity 
Douse of Deptford Stroud, and they are hereby 
required to appoint ” “ sub-commissioners of
Pilotage for the said p o rt”  (of Ipswich), and who 

shall take the oath prescribed by the Act of 
Parliament passed in ”  6 Geo. 4, c. 125, and to 
examine into the qualification of persons to act as 
pilots for the said port; and the said Corporation 
or tr in ity  House were empowered upon the certi- 
ncate of such sub-commissioners to license such 
Persons to act as pilots accordingly, and to pub
lish such notice thereof, as is prescribed by the 
said Act of Parliament of 6 Geo. 4, c. 125. And by 
the same section i t  is enacted that, after the time 
nmited in such notice, « A ll vessels, sailing, navi
gating or passing into or out of the said port, or 
Upon the coasts thereof, save and except under 
such circumstances as are saved and excepted in 
and by the said Act of Parliament, shall be con- 
nucted and piloted by such pilots only as shall be 
so licensed as aforesaid, and by no other pilots or 
persons whomsoever.”

Sect. 92 of the said local Act enacted that the 
licences to be granted as aforesaid should be 
granted m such form, and for such period, and 
Ubject to such power of renewal and suspension, 
mendment or revocation, as licences granted 

der the said Act of Parliament so passed in
ft. i,' 4’ and suoh pilots when 80 licensed should 
'or all purposes and to all intents be deemed and 
•'“Ken to be pilots licensed under the said Act so 
Passed as last aforesaid ; and all enactments pro- 
tectmns, provisions, forfeitures, penalties, matters, 
and things contained in such last-named Act, or 
onferredor imposed thereby, exceptas therein- 
ter provided, and all bye-laws made by the said 

orporatmn,in pursuance thereof, should be deemed 
nd taken to apply to pilots so to be licensed as 
oresaid under the authority of that (the said 

i '^ ie h  Dock) Act, and to all masters, owners, 
i others, in the same manner and to the same 
tenl' ! and the forfeitures and penalties should 

1 ;e recovered and applied as if such pilots had been

[Q- B.

censed under the said Act of Geo. 4. 
kect. 93 of the same local Act provides that the 

j. ?st!3r ° f  any vessel, inward or outward bound, 
a ?sing tp employ a pilot licensed as aforesaid 
Uni °SerinS services (except such vessel be 
Shan1" t l̂e pur<fen ° f  fifty  tons registered tonnage), 

" p a y  full pilotage to such pilot as i f  such 
e ot had been employed.
A e<u' 94 of the same local Act provides that such 
v S, * nof' extend to prevent the master of any 
Seal ’)nder the burthen of fifty  tons by the certi- 
fiunr reS’ftry , in the coasting trade, from con- 
®aid 1Dg °r Piloti.nS h‘s vessel into or out of the 
any *>° rt’ r!01 fi‘nder any person from assisting 
thn Vessel.in distress, nor subject such person to 

B penalties of the said Act. 5

/The said Ipswich Dock Act prescribes the rates 
or pilotage to be charged, and makes provision for 
altering same with the consent of the Corporation 
of T rin ity House.

Sect. I l l  of the same last-mentioned Act saves 
ail rights, estates, powers, jurisdictions, immu
nities, exceptions, advantages, and privileges 
belonging or appertaining to the mayor, aldermen 
burgesses, and freemen of the borough of Ipswich 
or any other person whomsoever, except as thereby 
expressly taken away or altered. 3

I t  was contended on the part of the appellant 
that the effect of the 93rd section of the said 
Ipswich Dock Act was to render pilotage compul- 
sory in respect of all vessels navigating within the 
said Ipswich district, except in the excepted cases 
specified in that and the following section (sect. 
94), and that the Eider not being within those 
exceptions, was subject to compulsory pilotage, 
and that the respondent was therefore liable to 
conviction under the Merchant Shipping Act 1854 
which came into operation after the said local Act 
(viz. on the 1st May 1855); and the 353rd section 
ot which said Merchant Shipping Act enacts that 
subject to alteration to be made by any pilotage 
authority, the employment of pilots shall con
tinue compulsory in all districts in which the 
same was by law compulsory immediately before 
the said Merchant Shipping Act came into opera
tion ; and that every master of any unexempted 
vessel navigating withinany such district who after 
a qualified pilot has offered to take charge of such 
ship, shall himself pilot such ship without posses- 
sing a pilotage certificate enabling him so to do 
shall incur a penalty of double the amount of 
pilotage demandable for the conduct of such ship.

I t  was further contended on the part of the ap- 
pellant, tnat although the appointment and control 
of pilots at Ipswich were vested in the Trin ity 
House by the said local Act, Ipswich is not a 
tr in ity  House outport district within the meaning 
of sect. 370 (sub-sect. 3) of the Merchant Shipping 
Act 1854, inasmuch as Trin ity House outpost dis
tricts are therein described as “ comprising any 
pilotage district for the appointment of pilots 
within which no particular provision is made by 
any Act of Parliament or charter ; ”  and inasmuch 
as m the Ipswich district particular provision has 
been made by Act of Parliament, viz,, by the said 
Ipswich Dock Act 1852, and that, therefore the 
exemptions relating to T rin ity House outport dis
tricts under sect. 379 of the said Merchant Ship- 
ping Act (which exemptions extend, inter alia, to 
all ships employed in the coasting trade of the 
United Kingdom, when not carrying passengers) 
do not extend to the present case.

I t  was contended on the part of the respondent, 
that the Eider was exempted from compulsory 
pilotage by virtue of sect. I l l  and the latter part 
ot sect. 91 of the said Ipswich Dock Act, which 
last-mentioned section, as above mentioned, ex
empts vessels navigating under such circumstances 
as are excepted by the said Act of 6 Geo 4, c, 125, 
from the obligation to employ a pilot, and’ which 
said Act of Geo. 4, exempts, by its 59th section, 
the master of any ship employed in the regular 
coasting trade of the United Kingdom from any 
penalty for piloting his own ship, and that the 
words, “ save and except under such circumstances 
as are saved and excepted in and by the said Act 
of Parliament,”  could mean no other than the ex
ceptions contained in the said 59th section of 6
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dent), under sect. 353 of 17 & 18 Viot. c. 104 (Mer
chant Shipping Act 1854), charging that he the 
said respondent, on the 6th June then instant, at 
the parish of St. Peter, in the said borough, being 
the master of the steamship Eider, nnexempted 
from pilotage and navigating within the pilotage 
district between the Ipswich Quays and Downham 
Beach, to wit, at the lock gates of the Ipswich 
Wet Dock, unlawfully, after a qualified pilot had 
offered to take charge of such ship, did himself 
pilot such ship without possessing a pilotage cer
tificate enabling him so to do, contrary to the form 
of the statute in that case made and provided, was 
heard by the said justices (the said parties and 
their attorneys respectively being then present), 
and their determination of the said case having 
been duly adjourned by them until the 9th July
1874. they on the last-mentioned day dismissed the 
said information or complaint.

The said justices, in compliance with the appli
cation of the appellant and the provisions of the 
said Act, and by consent of the said parties, stated 
and signed the following case.

The following facts were either proved before 
them upon the hearing of the said information or 
complaint or were admitted by both parties for the 
purposes of this case :

The respondent was on the 6th June 1874 master 
of the said steamship Eider, the said ship having 
a British register, and being of the burthen of 
upwards of sixty tons by her certificate of registry, 
and employed in the regular coasting trade of the 
kingdom, and laden with divers iron ware and 
other articles, and belonging to the port, or place 
within the lim its whereof the said ship was at the 
time of the commission of the alleged offence, that 
is to say, to the port of Ipswich, which is a pilot
age district, and not then carrying passengers, and 
then navigating within the district for which the 
appellant was then licensed to act as a pilot, as 
hereinafter mentioned.

The respondent did not at the time of the com
mission of the alleged offence possess a pilotage 
certificate enabling him to pilot his said ship. ^

The appellant was at the date of the commission 
of the alleged offence duly licensed to act as a pilot 
within certain limits, which comprised the place 
where the said alleged offence was committed, 
under the provisions of the Ipswich Dock Act 
1852 (hereinafter referred to), and notice of such 
licence had been duly published, pursuant to the 
said Act, and the period prescribed by such Act 
had expired before the date of the commission of 
the said alleged offence.

The appellant produced before the justices his 
said licence, which was in the words and figures 
following:

Ipswich. No. 107. 1st class. _  _
Stamp I  20th June 1853. hr. Freshfield, Thos. R. heath,

35/. 5 H . G. Bristo.
To all to whom these presents shall come:
We the master, wardens, and assistants  ̂of the guild, 

fraternity, or brotherhood of the Most Glorious and Undi
vided Trinity, and of St. Clement, in the parmh of Dept
ford Stroud, in the county of Kent, commonly called 
the Corporation of Trinity House of Deptford Stroud, send 
greeting; know ye, that in pursuance of an Act ot Par
liament, made and passed in the 6th year of Geo. 4, inti
tuled “ An Act for the amendment of the law respecting 
pilots and pilotage, and also for the better preservation 
of floating lights, buoys, and beacons,’ we, the said 
master, wardens, and assistants, having received » satis
factory certificate under the hands of Fredk. Freshfield, 
John Cobbold, Chas. Bolton, ThoB. R. Leath, and H . G.

Bristo, esquires, the sub-commissioners of pilotage by ns 
appointed for the port of Ipswich, that they have ex 
mined into the qualifications of Charles Hadgraft, marine , 
the bearer hereof, and whose description is indorsed 
the back of these presents, to act as a pilot lor * 
said port and the adjoining coasts thereof, and that 
is duly qualified to act for such port and coasts, D“ 
hereby appoint and license the said Charles Hadgrai 
act as a pilot within the limits hereinafter mentioneu, 
that is to say, from Ipswich Quays to Harwich H a r b o u r ,  

and vice versa, and this lipenoe is to continue in 
from henceforth up to and until the 31st Jan. n 
ensuing the date hereof, but no longer, unless the earn 
shall be renewed by indorsement, to be from time to 
made thereon, according to the provisions of the said a- 
of Parliament in that behalf. i

In  testimony whereof we have caused our common 
to be hereunto affixed this 26th Nov. 1850.

(Signed) J. H . Pelly, Dep.-Master.

tThe common seal o f the said. 
Corporation o f/T rin ity  House. J

Endorsed upon the said licence were a description 
of the appellant, and a memorandum of the sa 
licence having been duly registered at the Gus 
House, Ipswich, “  pursuant to the 66t.h section 
the said statute 6 Geo. 4, c. 125,”  and also me 
randa of renewal of the said licence, Aom time 
time, the last of such renewals (which is ident.i 
in form with those of former years), being
follows: A IRC a n  4,

Renewed and confirmed, pursuant to the Act 0 crw
c. 125, this 16th Feb. 1874. . . rB

(Signed) G. M . Douglas, 7 Sub-Commission
Alfred Cobbold, 3 °f Pd°4ag • ^ 

One of the said sub-commissioners by wb° 
such last renewal is signed (viz., Geo. M. Doug 
who was called as a witness in support o 
respondent’s contention (hereinafter men^ ° t. ;ct, 
that Ipswich is a T rin ity House outport a18 .
produced his appointment, which was as to 
Stamp > To all whom these presents shall come, We,

10/. 3 T rin ity  House send greeting: , „ „ oand i»
Whereas, by an A ct of Parliament made and pas it 

17 & 18 V ie t., called The Merchant Shipping A?4 V 0use 
is amongst other things enacted, that the T rim  y . 
Bhall appoint sub-commissioners, not being 0f
five nor less than three in number for the purp eer 
examiniug pilots in a ll districts in which they g&id 
used to make such appointments. And i t  is oy be 
A ct further enacted that, subject to any alterawo ^  
made by the T rin ity  House, no licence grantee neXt 
shall continue in  force beyond the 31st Jan. rn mg,y, 
ensuing the date of such licence, hut that the Bam b0 
upon the application of the pilot holding such “ °®nBnbse- 
renewed on such 31st Jan. in every year, or any tary 
quent day by indorsement under the hand ot tne o ^  ap. 
of T rin ity  House, or such other person as may .D;ty 
pointed for that purpose. And whereas the ^ tbe 
House has been uBed to appoint sub-commmsio g 0„ se, 
Ipswich district, now know ye th a t we, the 
do hereby, in  pursuance of the said A ct of ij^s to , 
appoint Geo. M . Douglas H enry Gallant 
Alfred Cobbold, esquires, being proper and tor th® 
persons in that behalf, to be sub-commissioner „¡„h, 
purpose of examining pilots a t and for the port®
w h ic h  is  com prise d  w ith in  the Ip s w m h  d is tn o G  and
the said Geo. M. Douglas, Henry Gallant ft0 tb.0
Alfred Cobbold are respectfully authorised,8 , d },y tb 
appointment shall not be revoked or supersea exatttiO 
appointment of other persons in their P1“ 88:, tB for 
into the qualifications of persons to act as pi t J0 to 
said port of Ipswich and the adjoining coasts^ ^  v,ce
say, from Ip 9wich Quays to Harwich Ha gam®say, 1UAA. F__  '.t, to certify tne °r e m i n d  upon such examination to ««tify  Reng
us under the hands of the said G. M- d ?fnrth®r •„ 
Gallant Bristo, and Alfred Cobbold; and JaB » 
renew from year to year, up to and until tlhe lioenC®®\ 
every year at our discretion, all and ©very .  ̂. e , 
be granted under the authority of the sai. r®sPja0
renewal to be by indorsement on such liee:n p ° ugla 
ively, signed by any one of them, the said Ge .
H . G. Bristo, and A. Cobbold.
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In  testimony whereof, we have caused our common seal 
to be hereunto affixed the 18th Oct 1872.

(Signed) G. T. Beaman,
["The common seal"! 
|_of T r in it y  House. J

The appelant did, on the said 6th June 1874. 
within the district for which he was so licensed as 
aforesaid, offer to take charge of the said ship then 
navigating within such district as above stated, 
and the respondent after such offer did himself 
pilot the said ship as in the said information or 
complaint is charged.

By sect. 91 of a local Act of Parliament, viz., 
The Ipswich Dock Act 1852 (15 Y ict. c. cxvi.), “  I t  
shall be lawful for the corporation of T rin ity 
House of Deptford Stroud, and they are hereby 
required to appoint ”  . . . “  sub-commissioners of 
pilotage for the said p o rt”  (of Ipswich), and who 
“  shall take the oath prescribed by the Act of 
Parliament passed in ”  6 Geo. 4, c. 125, and to 
examine into the qualification of persons to act as 
pilots for the said po rt; and the said Corporation 
of T rin ity House were empowered upon the certi
ficate of such sub-commissioners to license such 
Persons to act as pilots accordingly, and to pub
lish such notice thereof, as is prescribed by the 
said Act of Parliament of 6 Geo. 4, c. 125. And by 
the same section i t  is enacted that, after the time 
limited in such notice, “  A ll vessels, sailing, navi
gating, or passing into or out of the said port, or 
upon the coasts thereof, save and except under 
such circumstances as are saved and excepted in 
and by the said Act of Parliament, shall be con
ducted and piloted by such pilots only as shall be 
so licensed as aforesaid, and by no other pilots or 
persons whomsoever.”

Sect. 92 of the said local Act enacted that the 
licences to be granted as aforesaid should be 
granted in such form, and for such period, and 
subject to such power of renewal and suspension, 
amendment or revocation, as licences granted 
under the said Act of Parliament so passed in 
6 Geo. 4, and such pilots when so licensed should 
for all purposes and to all intents be deemed and 
taken to be pilots licensed under the said Act so 
passed as last aforesaid ; and all enactments, pro
tections, provisions, forfeitures, penalties, matters, 
and things contained in such last-named Act, or 
conferred or imposed thereby, except as therein
after provided, and all bye-laws made by the said 
corporation,in pursuance thereof, should be deemed 
and taken to apply to pilots so to be licensed as 
aforesaid under the authority of that (the said 
Ipswich Dock) Act, and to all masters, owners, 
and others, in the same manner and to the same 
extent; and the forfeitures and penalties should 
5e recovered and applied as if such pilots had been 
licensed under the said Act of Geo. 4.

Sect. 93 of the same local Act provides that the 
master of any vessel, inward or outward bound, 
Refusing to employ a pilot licensed as aforesaid 
^nd offering his services (except such vessel be 
Under the burden of fifty  tons registered tonnage), 
Bl>ali pay full pilotage to such pilot as i f  such 
Pilot had been employed.

Sect. 94 of the same local Act provides that such 
Act shall not extend to prevent the master of any 
^essel under the burthen of fifty  tons by the certi- 
ucate of registry, in the coasting trade, from con
ducting or piloting his vessel into or out of the 
®aid port, nor hinder any person from assisting 
dny vessel in distress, nor subject such person to 
l uo penalties of the said Act.

[Q. B.

The said Ipswich Dock Act prescribes the rates 
of pilotage to be charged, and makes provision for 
altering same with the consent of the Corporation 
of T rin ity House.

Sect. I l l  of the same last-mentioned Act saves 
all rights, estates, powers, jurisdictions, immu
nities, exceptions, advantages, and privileges 
belonging or appertaining to the mayor, aldermen, 
burgesses, and freemen of the borough of Ipswich, 
or any other person whomsoever, except as thereby 
expressly taken away or altered.

I t  was contended on the part of the appellant 
that the effect of the 93rd section of the said 
Ipswich Dock Act was to render pilotage compul
sory in respect of all vessels navigating within the 
said Ipswich district, except in  the excepted cases 
specified in that and the following section (sect. 
94), and that the Eider not being within those 
exceptions, was subject to compulsory pilotage, 
and that the respondent was therefore liable to 
conviction under the Merchant Shipping Act 1854, 
which came into operation after the said local Act 
(viz., on the 1st May 1855); and the 353rd section 
of which said Merchant Shipping Act enacts that 
subject to alteration to be made by any pilotage 
authority, the employment of pilots shall con
tinue compulsory in all districts in which the 
same was by law compulsory immediately before 
the said Merchant Shipping Act came into opera
tion ; and that every master of any unexempted 
vessel navigating within any such district who after 
a qualified pilot has offered to take charge of such 
Bhip, shall himself pilot such ship without posses
sing a pilotage certificate enabling him so to do, 
shall incur a penalty of double the amount of 
pilotage demandable for the conduct of such ship.

I t  was further contended on the part of the ap
pellant, that although the appointment and control 
of pilots at Ipswich were vested in the Trin ity 
House by the said local Act, Ipswich is not a 
Trin ity House outport district within the meaning 
of sect. 370 (sub-sect. 3) of the Merchant Shipping 
Act 1854, inasmuch as Trinity House outpost dis
tricts are therein described as “  comprising any 
pilotage district for the appointment of pilots 
within which no particular provision is made by 
any Act of Parliament or charter; ”  and inasmuch 
as in the Ipswich district particular provision has 
been made by Act of Parliament, viz,, by the said 
Ipswich Dock Act 1852, and that, therefore, the 
exemptions relating to T rin ity House outport dis
tricts, under sect. 379 of the said Merchant Ship
ping Act (which exemptions extend, inter alia, to 
all ships employed in the coasting trade of the 
United Kingdom, when not carrying passengers), 
do not extend to the present case.

I t  was contended on the part of the respondent, 
that the Eider was exempted from compulsory 
pilotage by virtue of sect. I l l  and the latter part 
of sect. 91 of the said Ipswich Dock Act, which 
last-mentioned section, as above mentioned, ex
empts vessels navigatingunder such circumstances 
as are excepted by the said Act of 6 Geo. 4, c, 125, 
from the obligation to employ a pilot, and which 
said Act of Geo. 4, exempts, by its 59th section, 
the master of any ship employed in the regular 
coasting trade of the United Kingdom from any 
penalty for piloting his own ship, and that the 
words, “  save and except under such circumstances 
as are saved and excepted in and by the said Act 
of Parliament,”  could mean no other than the ex- 

3 ceptions contained in the said 59th section of 6
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Geo. 4 ; and that, notwithstanding the repeal of 
the said Act of 6 Geo. 4, by 17 & 18 Viet. e. 120 
(which came into operation at the same time as 
the Merchant Shipping Act 1854), all the exemp
tions of the said Act of Geo. 4 are preserved by 
virtue of the 353rd section of the said Merchant Ship
ping Act ; in support of which view the cases of 
The Earl of Auckland (1 Mar. Law Cas. 0. S. 27,
177 ; 30 L. J., 21, Adm.), affirmed by the P r iv y  
Council (ib. 387) ; Beg. v. Stanton (8 E. & B. 445) ; 
and The Stettin (1 Mar. Law Gas. O. S. 229 ; 31 
L. J., 209, Adm.), were cited by the respondent’s 
attorney.

I t  was further contended on the part of the 
respondent that Ipswich is a Trin ity House out- 
port district, within the meaning of the said sect. 
370 (sub-sect. 3), of the said Merchant Shipping 
Act, inasmuch as the provision for appointing 
pilots contained in the said Ipswich Dock Act 
places the appointment of such pilots upon the 
same footing as in  T rin ity House outport districts, 
and i t  is not, therefore, such a “  particular pro
vision ”  as was contemplated by or is within the 
true meaning of the said sub-section, and that, 
therefore, the Eider was further exempted from 
compulsory pilotage by virtue of the exemptions 
relating to T rin ity House outport districts con
tained in the said 379th section of the said Mer
chant Shipping Act, of all ships (not carrying 
passengers) employed in the coasting trade of the 
United Kingdom, or navigating w ithin the limits 
of the port to which they belong.

I t  was further contended on behalf of the respon
dent that the expression “ any vessel,”  in clause93 
of the Ipswich Dock Act, must be qualified by the 
expressions contained in the concluding part of 
sect. 91 of the same Act, and must be construed to 
mean “  any vessel sailing navigating, or passing 
into or out of the said port or upon the coasts 
thereof, save and except under such circumstances 
as are saved and excepted in and by the said Act 
of Parliament,”  and that in the same manner sect. 
94 must be qualified by the exception contained in 
sect. 93; otherwise only vessels under the burthen 
of fifty  tons, by the certificate of registry, in the 
coasting trade, would be exempted from compul
sory pilotage, whereas, by sect. 93, all vessels 
under the burthen of fifty  tons register tonnage 
are exem pted.

The justices were of opinion that the Eider 
was, under the circumstances above detailed, ex
empted from compulsory pilotage, by virtue of 
the above-mentioned provisions, both of the Ips
wich Dock Act and the Merchant Shipping Act ; 
but feeling there was room for reasonable doubt, 
both as to the true construction of the said 
Dock Act (the terms of the 93rd section thereof 
appearing to them contradictory to the exceptions 
contained in the latter part of the 91st section), 
and as to the true construction of the expression 
•< particular provision ”  in the said 370th section 
of the Merchant Shipping Act, the justices, in dis
missing the said information or complaint, con
sented, as before stated, to submit tbe above case 
for the opinion of this honourable court.

I f  the court shall be of opinion that the Eider 
was exempted from compulsory pilotage, by virtue 
of the provisions either of the said Ipswich Dock 
Act, or of the said Merchant Shipping Act, their 
decision w ill stand.

I f  the court should be of opinion that the Eider 
was not exempted from compulsory pilotage by

virtue of the provisions of either of the said Ipswich 
Dock Ant or of the said Merchant Shipping Act, 
the justices begged that this case might be re
mitted to them with an expression of such opinion 
that they might thereupon make such order in the 
premises as should be lawful and just.

Sutton argued for appellant, the complainant. 
Graham appeared for the respondent.
B lac k  burn , J .— We need not trouble the counsel 

for the respondent. When we understand tne 
point, we see the magistrates were quite right. 
Sect. 379 of the Merchant Shipping Act 1854, ex
empts from compulsory pilotage ships not carrying 
passengers employed in the coasting trade ot 
United Kingdom, in the T rin ity  House outpor 
districts. This ship was employed in the coasting 
trade, and was not carrying passengers ; the on y 
question left, therefore, on that section is, whetne 
there was a T rin ity  House outport district ?

Sect. 353 had continued the compulsory em
ployment of pilots in all districts in which tn 
same was by law compulsory; and all e3jeT P‘ 
tions for compulsory pilotage then existi g 
within such districts were also thereby co 
tinued in  force. Mr. Sutton argues upon the 
two provisions, that the exemptions of ee 
379 cannot go beyond those which existed 
the passing of the Act in the districts where 9° 
pulsory pilotage was the law before. I t  has h 
held in Beg v. Stanton (8 E. & B. 445), that a P. 
viously existing exemption is not limited by ' 
express words of sect. 379, but i t  does not 1° 
that sect. 353, although it  continues an exempt 
beyond sect. 379, should continue a liability 
opposition to the later section. Probably the 
of the former of these two sections were forg,° bQt 
bv the Legislature when the latter was passed, 
i t  is clear that the effect of sect. 353. canno ^  
away any of the express exemptions in s®ct' eS 
The question, therefore, already mentioned, co 
to be considered, viz., whether this is one o 
Trin ity House outport districts ? „

The expression is defined in sect. 370 as 
prising any pilotage district for the apP g. 
ment of pilots w ithin which no particular F ^  
vision is made by any Act of Parliamu 
charter.”  The general provision ot law ^ ftg 
respect to the appointment of pilots, wnic ^  
in  existence at the passing of the Act ot ^  
was that contained in sect. 5 of 6 Geo. 4, • og0 
By that section the Corporation of Trinity " - 4

may tniDK requis ite  vCALiCHu ------ fc8
the Cinque Ports, and all such other P”  vjgioH 
places within or for which particular p pftr- 
shall have been made by any Act or Acts ap- 
liament, or by any charter or charters t0.* rS to 
pointment of pilots),”  as sub-com m issi ,
examine and certify pilots. A t that time, n ^  tyiis 
a particular provision for appointing P'loC g c. ci- 
port of Ipswich had been made by 45 Ge°- ’ led. 
That statute, however, was subsequently 0f
and the enactment concerning the appoin y j3r- 
pilots at this port in force at the t i m e T n s w i 0*1 
chant Shipping Act 1854,was sect. 91 of tn V very 
Dock Act of 1852. That section adop:» t ^  
words of the general provision of law wit ^ e0. 4, 
to the appointment of pilots contained in port 
c. 125, s 5, and applies them to the p»rt* . e \ocA 
of Ipswich, w ith the exception only t b.c0lnliiis' 
Act requires the persons appointed su
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sioners to be “  resident within the port of Ipswich,”  
instead of the words used in the public Act, “  at 
each port or place for which any such appointment 
shall be made.”  That is the only difference be
tween the general provision and the particular 
provision for Ipswich at the time of the Merchant 
Shipping Act 1854, and I  do not think the defini
tion in sect. 370 of that Act could have been 
intended to refer to such an adoption of the general 
law by the words “  particular provision,”  . . . “  by 
any Act of Parliament.”  The essence of the pro
vision is the mode of appointment of sub-commis
sioners and pilots, and that is exactly the same in 
the local as the public Acts. The provision for the 
appointment of pilots in Ipswich district was, 
therefore, the general law, and that district is, ac
cording to the 370th section, a Trinity House out- 
port district.

I  think the justices were right in holding this to 
be a case of exemption from compulsory pilotage.

M e llo r , J.—I  am of the same opinion. I  think 
the words “  particular provision,”  must relate to 
something which has a greater distinction from 
the general law than this has.

Q u a i n , J.—I  am of the same opinion. I  think 
the description, “ particular provision,”  applies 
only to some mode of appointment of pilots d if
ferent from any by the Trin ity House and their 
sub-commissioners.

Judgment for respondent.
Attorney for appellant, W. H. Fairfield, for A. 

A. Watts, Ipswich ; attorney for respondent, 
Edward Bromley, for Jackaman and Son, Ipswich.

Friday, June, 11 1875,
P r e v it e  a n d  an o th e r  v. T h e  A d e la id e  F ir e  an d  

M a r in e  I nsurance  C o m pany .
Reg. Gen. H. T. 1853, 11. 12—Cost of witnesses ex

amined before the master.
In  an action on a marine insurance policy, owing 

to plaintiffs’ delay in complying with an order 
for production of papers, defendants did not 
plead until a year after declaration. Meanwhile, 
to save expense, defendants examined witnesses 
before the master, under 1 Will. 4, c. 22, s. 4. 
Defendants pleaded unseaworthiness, Sfc., and 
paid 251. into court on the money counts for the 
premium, Plaintiffs took the money out of court, 
and joined issue on the other pleas, but after
wards discontinued:

Held, that defendants were entitled to the costs of 
the witnesses examined, before the master, such 
costs not being costs incurred before instructions 
for plea, within the meaning of Reg. Gen. H. T. 
1653, R. 12, and a rule to review taxation was 
made absolute.

This was an action on a policy of insurance on the 
ship Balaclava, claiming for a total loss; there was 
also a count for money received.

The action was commenced on the 1st Dec. 1871; 
the declaration was delivered on the 17th Jan. 
1872, and on the same day the defendants obtained 
an order for the production of the ship’s papers, 
which was not complied with until Jan. 1873.

On the 13th Feb. 1873 the defendants delivered 
pleas, including pleas of unseaworthiness, conceal
ment, and deviation to the first count, and pay
ment of 251, the amount of the premium into 
eourt, on the count for money received.

Plaintiffs replied tbe same day, taking the money 
°ut of court, and taking issue ou the other pleas, 

Y ol. I I . ,  N .S .

and gave notice of trial for the next London Sit
ting. The cause was not reached, and, ultimately, 
on the 2nd Dec. 1874, the plaintiffs served a rule 
to discontinue.

Some of the crew of the Balaclava, who were 
material and necessary witnesses for the defen
dants, were detained in this country for the pur
pose of being examined in the cause, and in conse
quence of the plaintiffs’ delay in complying with 
the order for the production of the ship’s papers, 
and to avoid further expense, they were examined 
before the master, under 1 W ill. 4, c. 22, s. 4, in 
Aug. and Sept. 1872.

On taxing the defendants’ costs on the rule to 
discontinue, the master refused to allow the costs 
of these witnesses, on the ground that they were 
costs incurred before instructions for plea.

By 1 W ill. 4, c. 22, s. 4: “ I t  shall be lawful to 
and for each of the said courts at Westminster . . . 
and the several judges thereof, in every action 
depending in such court, upon the application of 
any of the parties to such suit, to order the exami
nation on oath . . . before the master . . .  of the 
said court . . .  of any witnesses within the juris
diction of the court where the action shall be 
depending.”  . . .

By sect. 9: “  The costs of every rule or order to 
be made for the examination of witnesses . . .  by 
virtue of this Act, and of the proceedings there
upon, shall . . .  be costs in the cause, unless 
otherwise directed.”  . . .

Buie 12. Begulce Generates of H ilary Term 1853, 
is as follows:

When money is paid into court in respect of any par
ticular sum or cause of action in the declaration, and the 
plaintiff accepts the same in satisfaction, the plaintiff, 
when the costs of the cause are taxed, shall be entitled to 
the costs of the cause in respect of that part of his olaim 
so satisfied, up to the time the money is so paid in and 
taken out, whatever may be the result of and issue or 
issues in respect of other causes of action ; and if the 
defendant succeeds in defeating the residue of the olaim, 
he will be entitled to the costs of the cause in respeot of 
such defence, commencing at “ instructions for plea,” but 
not before.

J. 0. Mathew moved for a rule calling on the 
plaintiffs to show cause why the costs of the wit
nesses examined before the master, as above men
tioned, should not be allowed to the defendants, or 
why the master’s taxation should not be reviewed. 
The court granted a rule nisi to review the tax
ation.

Lanyon showed cause in the first instance.—The 
case depends entirely on the construction of Buie 
12, and according to the plain meaning of the 
words of that rule, the defendants are not entitled 
to be allowed the costs of these witnesses, for the 
examination having taken place before instructions 
for plea, the costs were incurred before instructions 
for plea. [C ockburn , O.J.—The witnesses were 
examined for the purpose of their depositions being 
made use of by being read in court on the tria l.] 
The plaintiffs, having had a cause of action, are 
entitled to their costs until their claim was satis
fied. The taxation is in accordance with the usual 
practice in Buie 12.

J. G. Mathew was not called on to support the 
rule.

C o c kburn , C. J.—I  quite agree that the question 
turns entirely on the construction of Buie 12. 
When that rule is looked at it  is plain that i t  con
templates different stages of procedure. When 
money is paid into court, and the plaintiff accepts

2 P
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the same in satisfaction, he is entitled to the costs 
of the cause in respect to the part of his claim 
satisfied up to the time when the money is paid in 
and taken out, whatever may be the result of the 
other issues. That contemplates the case where 
money is paid in in the ordinary course. Then the 
rule goes on, “  and i f  the defendant succeeds in 
defeating the residue of the claim, he w ill be en
titled to the costs of the cause in respect of such 
defence, commencing at ‘ instructions for plea,’ 
but not before.”  Mr. Lanyon contends that, tak
ing the latter part of the rule, inasmuch as these 
costs were incurred before instructions for plea, 
they cannot be recovered as costs in the cause by 
the defendants. But the rule is framed with re
gard to the different stages of procedure, and the 
examination took place in anticipation of the trial, 
and i f  these witnesses had been examined on the 
trial they would have been the defendants’ w it
nesses. Assuming that no money had been paid 
in, if the plaintiffs’ case had been made out on the 
money counts, yet they would have been the de
fendants witnesses, and the master would have 
taxed their costs for the benefit of the defendants, 
as these costs would have been incurred in estab
lishing the defendants’ case; à fortiori, this would 
have been so if they had been called on the tria l 
after money had been paid in. Does i t  then make 
any substantial difference that the witnesses were 
examined before the trial, and before instructions 
for plea ? The rule is intended to meet the case 
of what is done for the purpose of preliminary 
proceedings, but these witnesses were examined 
for the purpose of the trial, and the costs, there
fore, were costs in i,he cause, and were not incurred 
at such a stage of the proceedings as to bring them 
within this rule. _ .

Quain, J.—I  am entirely of the same opinion. 
The costs here were incurred by the plaintiffs’ act 
and default in not complying with the order for 
production of the ship’s papers, in consequence of 
which the witnesses were kept in  this country 
when it  was doubtful i f  the plaintiffs would go on. 
The plaintiffs cannot take advantage of their own 
default. I  also agree with my Lord that these 
costs were not costs incurred before instructions 
for plea, within the meaning of Rule 12. The 
witnesses were examined de bene esse, and the 
costs must be considered as having been incurred 
as i f  they had been examined at the tria l in the 
ordinary course. The mere 1'aot of the examination 
having taken place at an earlier date does not 
make any difference. The costs should be consi
dered as incurred at the proper stage at which 
they would come in, and therefore should be 
allowed among the general costs in  the cause. I  
th ink the rule ought to be made absolute.

F ie l d , J .—I  am of opinion that the rule should 
be made absolute, on the-grouud stated by my 
Lord. The declaration contains two counts, one 
on the policy and one for money received. As to 
the special count, there were pleas of unsea
worthiness, concealment, and deviation, and as to 
the indebitatus count, 25Z. was paid into court. In  
point of fact, the defendants succeeded, and the 
costs of these witnesses were a part of the costs of 
their defence. But i t  has been objected that they were 
incurred before instructions for plea, according 
to the construction of the last words of Rule 12, 
and the master held himself bound by the last 
words of the rule, if  the costs came into existence 
before instructions for plea. I  th ink that con

struction is too narrow. Here the costs were in
curred in respect of a defence on which the defen
dants succeeded ; i f  the cause had been tried, and 
no money paid into court, they would have been 
taxed as the defendants’ costs. In  point of time 
they were before instructions for plea ; in fact, they 
were incurred for a defence after. ^

Buie absolute to review the master’s taxation.
Attorneys for the plaintiffs, Westall, Boberts, 

and Barlow, attorneys for the defendants, Hoi• 
lams, Son, and Coward.

C O U R T o r  C O M M O N - P LE A S .
Reported by E t h e e ih g t o h  S m it h  and J. M. L e l y ,  Esqrs., 

Barris ters-at-Law.

Monday, April 26,1875.
B row n  an d  others v . P o w ell  D uffryn  Ste a m 

ship  C om pany .
Charter-party—Contract for master’s signature to 

bill of lading—Signature by master for more 
tons than delivered—Payment by shipowner to 
consignees of sum of money in respect of differ
ence— Whether sum so paid recoverable by 
shipowner from charterer—Bills of Lading Act 
(18 Sf 19 Viet. c. 111).

The signature of the master to the bill of Lading 
does not estop the shipowner. ,

Declaration that it was agreed between the plaintij}s 
and the defendants by charter-party that the 
plaintiffs’ ship should take on board, at Cardiff, a 
fu ll .cargo of coal, to be provided by the defen
dants, and proceed therewith to Buenos Ayres, 
“  the master of the ship to sign bills of lading for 
weight of the said cargo put on board as pre
sented to him by the defendants without prejudice 
to the tenor of the charter-party,” and that the 
ship was loaded by the defendants with a cargo oj
573 tons.

Breach, that the defendants presented to the master 
bills of lading for a weight of 605 tons, whereby
the plaintiffs were rendered liable and forced ° 
pay the consignees of the cargo a certain sum in 
respect of the difference between the cargo as tndi- 
cated in the bill of lading and as actually shipped ■ 

Held, on demurrer to the breach, a bad declaration, 
inasmuch as the plaintiffs were not bound to pay 
the consignee such difference, and there was n 
warranty on the part of the defendants that * 
bill of lading was indisputably correct. .

T h is  was a dem urrer to such part of a declaratio 
as alleged a breach by the defendants of a charte
P & r t V *  J  L

The declaration stated that i t  was agreed by 
charter-party that the plaintiffs’ ship, called 
Chigford, then at Newry, should proceed to Lain 
and there take on board as tendered a fu ll ® . 
complete cargo of PowAl’s Duffryn steam c<? ’ 
which the charterers bound themselves to pr01j  , 
for shipment, not exceeding what the said ves ^  
could reasonably stow and carry, and being - 
loaded, should therewith proceed to Buenos A? 
or Rosario, as ordered on singing bills of ladlA e 
and deliver the cargo on being paid freight on * ^  
quantity delivered at the rate of 37s. per to  ̂
20cwt., i f  for Buenos Ayres, or of 42s. Per ‘ e 
ton if  for Rosario, with 6Z. gratuity in either ^ 
the master paying dock and harbour _ 
trimming, wharfage, and keelage on cargo, g 
sulages, lights, pilotages, and other port on i 

1 whatsoever, certain perils and casualties excep
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tbe said freight to be paid as hereinafter men
tioned on unloading and right delivery of the said 
cargo, sufficient cash for the ship's ordinary dis
bursements, not exceeding one-third of the amount 
to be advanced on signing bills of lading, less six 
per cent, for interest and insurance, sufficient cash 
for ship’s disbursements to be advanced at the 
port of discharge, not exceeding one-third of the 
freight, and the remainder by approved bill 
upon London, at three months’ date from the 
right delivery of cargo, the master of the said 
ship to sign bills of lading for weight of the said 
cargo put on board as presented to him by the 
defendants without prejudice to the tenor of the 
said charter-party, within twenty-four hours after 
the said coals should have been put on board, 
or pay 4d. per registered ton per day for each 
day’s delay; that the ship sailed to Cardiff and 
was there loaded by the defendants with a cargo, 
consisting of a certain quantity, that is to say, 
573 tons of Powell’s Duffryn steam coal.

Averment of performance of conditions prece
dent.

Breach, that the defendants presented to the 
master of the said ship for his signature, and 
caused and procured him to sign certain bills of 
lading for the said cargo for a weight greatly 
exceeding the said weight so put on board as 
aforesaid, that is to say, for 605 tons, whereby the 
plaintiff was rendered liable to pay, and was forced 
to pay to the consignees of the said cargo at 
Buenos Ayres 311., as and for the value of the 
difference between the said 005 tons mentioned in 
the said bills of lading, and the said 573 tons so 
shipped as aforesaid, and a further sum of 137. for 
dock and other dues and charges in respect of the 
same difference. And although the said ship was 
ordered to carry and carried the said agreed cargo 
in  the said ship to Buenos Ayres aforesaid, and 
there unloaded and made right delivery of the said 
cargo according to the terms of the said charter- 
party, and although the said freight amounted in 
the whole to 11192., whereof a certain part was 
advanced according to the terms of the said 
charter-party, yet the remainder of the said freight 
Was not paid by such bills as in the charter-party 
mentioned nor at all, and the same is wholly due 
and unpaid.

Demurrer, on the ground that it  was not a 
breach of the terms of the charter-party.

Joinder in demurrer.
Lumley Smith, for the defendants, argued that 

the plaintiffs were under no obligation to pay the 
consignees damages for delivering a less amount 
than that specified in the bill of lading, inasmuch 
as the master could not bind the plaintiffs by his 
signature. This is so at common law, and the Bills 
ot lading Act (18 & 19 Yict. c. I l l ) ,  (a) makes no 
difference:—

, (a) Sect 3 of 18 and 19 Viet. c. I l l  is as follows T 
veiT  kill of lading in the hands of a consignee or 
orsed for valuable consideration representing goods to 

«ave been shipped on board a vessel shall be conclusive 
idence of such shipment as against the master or other 

Persons signing the same, notwithstanding that such 
goods or some parts thereof, may not have been so 
»nipped unless such holder of the bill of lading shall have 

ad actual notice at the time of receiving the same that
viu ?00u8 had not been in faot lading on board. Pro- 

ed that the master or other person so signing may 
oneratc himself in respect of such misrepresentation by 

»nowmg ihat it  was caused without any default on his 
hnlu Uni wh°lly by the fraud of the shipper, or of the 

Wer> or some person under whom the holder claims.” ‘

Grant v. Norway, 10 C.B. 665 ;
Jessel v. Bath, L. Rep. 2 Ex. 267;
McLean v. Fleming, ante, vol. 1, p. 160: L. Rep. 2 Sc 

A p p . 128.
“ We are called upon for the first time,”  said 
Kelly, C.B., iu Jessel v. Bath (ubi sup.), “ to put 
a construction on this statute (18 & 19 Viet. c. I l l ) ,  
and it is fit that we should state our opinion as to 
its effect with reference to the character of the 
party signing the bill of lading where au action is
brought against the owner or charterer...........
Here the master has not signed, but other persons, 
the Messrs. Barchi, have; are, then, the defendants 
within the second branch of the alternative of the 
statute? They camnot be so, unless Messrs. Barohi’s 
signature is equivalent to their own, that is, unless 
Messrs. Barehi have signed in their place. I t  
appears that these gentlemen, the defendant’s 
agents, have signed in conformity with a practice 
arising out of circumstances which would make it 
not merely inconvenient, but impossible, for the 
agents to weigh the goods, and that the weight is 
accordingly taken from the shipper. I t  appears 
that, under such circumstances, the agent signs 
instead of the master, and that no difference is 
recognised, as any matter of trade usage or 
understanding between the efficacy of a signature 
u mas ,̂er- Messrs. Barchi signed instead of 

the master, and not instead of the defendants ; and 
if  this action had been against the master the 
point raised by the plaintiff might have been 
material, but being neither against the master nor 
against the person actually signing the b ill of 
lading, it entirely fails.”

J . Meadows White, for the plaintiffs, argued that 
the breach assigned in the declaration was a good 
breach of the charter-party ; inasmuch as there 
was an express if  not an implied warranty by the 
defendants that they would present bills of lading 
for the correct weight.

Lumley Smith in reply.
Lord Co le r id g e , C.J.—I  am of opinion that our 

judgment ought to be for the defendants.
The declaration is on a charter-party made between 

the plaintiffs as shipowners, and the defendants as 
charterers, and containing a stipulation on the 
part of the plaintiffs that the master of the ship 
chartered should sign bills of lading for weight of 
the cargo put on board as presented to him bv the 
defendants without prejudice to the tenor of the 
charter-party. There is an averment that the 
defendants presented and the master signed bills 
for an amount exceeding that actually shipped by 
thirty-two tons, and that the plaintiffs paid the 
consignees of the cargo two sums of 317. and 137. 
in respect of the difference ; and the breach is that 
the defendants have not repaid those sums to the 
plaintiffs. The defendants have demurred on the 
ground that the plaintiffs were under no obligation 
to pay to the consignees the sums which the plain
tiffs now seek to recover from the defendants.

Now it is plain from the authorities, especially 
from Maclean v. Fleming (ubisup.) that the master 
of a ship, by signing bills of lading, does not bind 
the owner to deliver the amount of goods specified 
in the bills, but only the amount which has been 
actually put on board. B u tit is  said that although 
such may be the general principle of law, the 
charterers have by this particular charter-party 
avoided the application of that principle, so that 
the shipowners were obliged either to deliver to 
the consignees the exact quantity named in the i l l
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of lading, or else to make good to them the money 
payment which they have made. But I  take the 
true construction of the clause relied on for the 
plaintiffs to be this, that i t  stipulates only that the 
master shall sign as such, that it  empowers the 
master to bind himself only, and that i t  leaves the 
shipowners to dispute all that was testified by his 
signature, i f  the testimony of such signature should 
be contrary to the fact.

There is nothing in this charter-party to alter 
the ordinary rule to that effect. The demurrer 
therefore must be allowed.

B r e tt , J .—This is an action by shipowners for 
breach of warranty on the part of charterers, the 
alleged warranty being that the defendants 
would present absolutely correct bills of lading for 
the master of the plaintiffs’ ship to sign. No 
fraud whatever is alleged, and the alleged warranty 
amounts to an engagement not to make a mistake.

Now such a warranty must be either expressed in 
the charter-party or to be implied from it, and as 
i t  is admitted there was no express warranty, we 
have only to see whether or not there was an 
implied one. I t  is suggested that there must be 
such a warranty because i t  is said to be obvious 
from the terms of the charter-party that the plain
tiffs would be liable to the consignees. But it  
appears from Maclean v. Fleming (ubi sup.), that a 
bill of lading does not bind the master to deliver a 
larger amount of cargo than that actually shipped.

But Mr. White contends that this would be 
different abroad. The consignees abroad might, 
he says, have different rights from the rights of 
consignees in England. But their rights would 
depend on the true construction of the bill of 
lading, which by the comity of nations would 
govern the contract, whatever might be the law 
of the country in which the consignees might 
reside. This we must assume to be the law in the 
absence of any authority to the contrary.

There is, therefore, nothing on which to ground 
an implied warranty. I  was, I  confess, much struck 
by the argument that the absence of liability on 
the part of the shipowner is in ordinary cases 
founded upon the absence of authority to the 
master, whereas by the present charter-party there 
is an express authority to the master to sign the 
bill of lading. Now I  agree, that as between the 
plaintiffs and the defendants, the master was 
authorised to sign. And the obvious reason for 
this is that the obligation to deliver a certain 
quantity was not to deDend on the b ill of lading, 
but on what the quantity might turn out to be at 
the port of delivery. But even if the bill of lading 
had been signed by the plaintiffs themselves, at 
common law there would have been no estoppel, 
for they would not have been bound to deliver 
more than the amount actually shipped.

Then the B ill of Lading Act (18 & 19 Viet. c. 
I l l ) ,  provides by sect. 3, “ that every bill of lading 
shall be conclusive evidence of a shipment as 
against the master or other person signing the 
same.”  And as the master here had no doubt 
authority to sign this unusual b ill of lading, it  is 
argued that this signature was the signature of 
the plaintiffs. Now where it  is said in Jessel v. 
Bath (ubi sup.), that no person is to be bound 
except the person actually signing, the court does 
not mean that there must be a manual signature, 
but it  would be enough if the signature were an 
authorised signature; at the same time, however, 
the signature must be that of the person who is

to be bound by it. But whatever might be the 
authority of the master, there was no estoppel.

Therefore,on the true construction of the charter- 
party, there was no express or implied warranty, 
and our judgment must be for the defendants.

D e n m a n , J .— I  am not at all sure that the point 
which has been most argued is the point which 
was intended to be argued upon this demurrer, 
which is a demurrer not to the whole declaration, 
but to that part of i t  which sets out the first 
breach.(a) Now, the first breach is founded on 
the words “  the master to sign bills of lading for 
weight of the said cargo put on board as presented 
to him by the defendants,”  and the breach laid is 
that the defendants presented for the master’s 
signature certain bills of lading for a weight 
greatly exceeding the weight put on board. The 
agreement, I  take it  was that the master should 
sign only for the cargo actually shipped, whereas 
the breach is framed as i f  his signature was in
tended to be conclusive as to the amount. The 
demurrer hits the discrepancy between the agree
ment and the breach, the declaration having 
charged the defendant with not having done that 
which he had never promised that he would do.

Judgment for the defendants.
Attorneys for plaintiffs, Webb and Pearson, for 

Oliver and Botterill, Suuderland.
Attorneys for defendants, Ingledew, Ince, and 

Greening.

Wednesday, May 5,1875.
W ells  v . T h e  M ayor , & c., op K ingston-upon- 

H u l l .
Contract—Interest in land within sect. 4 of the 

Statute of Frauds—Licence to use graving dock-" 
Corporation—Contract with— When it may be not 
under seal.

A municipal corporation being the owners of a 
graving dock, permitted the use of it to shipowners 
for the purpose of repairing their ships upon 
certain terms specified in a series of regulations- 
Under these it was necessary for the shipowner 
to enter the name of his vessel in a book kept by 
the Borough Treasurer and pay an entrance fee< 
and the use of the dock was granted in the ordei 
of priority of application, and each vessel 
required to take her turn at the time of whw1 
notice was given to the owner. Certain charges 
were made for dockage, and it was required tnd 
they be paid before the vessel left the dock. 1 'l 
gates of the dock were under the control of ari 
officer of ths corporation who opened and close 
them for the docking and undocking of the vessel'<• 
The use of blocks and shores the property of t* 
corporation was permitted to the vessels in J 
dock, but the shipowners were made response 
for them, and also for cleaning out the dock dal V 
to the satisfaction of the officer of the corporation■-

The plaintiff duly entered a vessel and paid 
entrance fee, but the defendants admitted an0  ̂\ e 
vessel in the turn which properly belonged to 
plaintiff. Upon an action for damages in resP.e 
of the breach of contract in not giving the plal , 
tiff’s ship her turn in order, a verdict was return 
for the plaintiff.

Held,first,t.hatthecontradwasnot intended to be a 
was not concerning an interest in land, and tf , 
fore need not be in writing under the 4-th sectiofi .̂

(a) The other breaches were not demurred to.
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the Statute of Frauds, and secondly, that being a 
matter of frequent occurrence and of daily neces
sity, the case came within the recognised excep
tions to the rule that a corporation can only con
tract under its common seal, and that this contract, 
though not under seal, was nevertheless binding 
on the defendants.

T h is  was an action tried before Archibald, J., at 
the Spring Assizes for the West ridiog of York
shire at Leeds in 1874.

The plaintiff was a shipowner at Kingston-upon- 
Hull, and the owner of a steamship called the 
Wells. The defendants, who are the Municipal 
Corporation of Hull are proprietors of a graving 
dock, built upon and which they hold as part of 
the old corporate property. They are an ancient 
corporation appointed by Royal Charter originally, 
and came under the Municipal Corporations Act 
on the passing of that measure. This graving 
dock the defendants are accustomed to let to 
persons requiring the same for the purpose of 
repairing their ships, and they let i t  subject to and 
in accordance with certain regulations, which are 
of importance in this case, and are as follows : 

Regulations for the Corporation Graving Dock.
1. The dock will be let to parties requiring the same 

for the repair of vessels, at such rates as the council of 
the borough Bhall from time to time sanction.

2. W ith a view to secure to parties as far as possible 
the use of the dock, in the order of priority of application, 
a book is kept by the borough treasurer at the Town Hall, 
in which the names of all vessels intended for repair in 
the dock must be entered, and as far as practicable pri
ority will be given to vessels in the order of entry, sub
ject nevertheless to these regulations ; and also in case of 
any question as to priority of any vessels, such question 
shall be determined by the borough treasurer in such 
manner as he shall see fit, and his decision shall be final.

3. No changing of turns shall be allowed.
4. No vessel is to be entered in the book except by a 

written order from the owner or master.
5. On entering each vessel a sum of 31. 3s. shall be paid 

to the borough treasurer as entrance money.
6. The entrance money will be allowed as part of the 

dockage if the account for such dookage and moneys pay
able in respect of the vessel shall be paid within ten days 
after the same is Bent in. I f  the account is not so paid, 
the entrance money will be absolutely forfeited. The 
entrance money and the right of turn for the use of the 
dook will also be absolutely forfeited if the vessel does 
not take her turn at the time specified at the time of 
entry, or subsequently fixed by notice (written or verbal) 
given to the owner, master, or other person in charge, or 
having the docking of the vessel.

7. The treasurer may on behalf of the corporation, not
withstanding the preceding regulation require the pay
ment of all dookage or other moneys payable in respect of 
any vessel before such vessel is allowed to leave the dock, 
and to preserve the lien of the corporation may detain 
Buch vessel, and dookage in respect of the vessel will be 
chargeable during suoh time as she may be so detained in 
the dook.

8. The corporation foreman will open and close the dock 
gates for the docking and undooking of vessels as may be 
required.

9. The ground blocks and horizontal shores of the cor
poration may be used for vessels in the dock, but the 
Parties using the same must take all risks and responsi
bility in respect thereof and of seleoting and plaoing the 
same.

10. I f  any injury or damage shall be done to the dook, 
dock gates, engines, machine, blocks, shores, stores, or 
“my other property of the corporation, by any vessel, or 
by any person employed thereon or connected therewith, 
or if any of the blocks or shores are left adrift or lost, full 
compensation, to be assessed and fixed by the corporation 
surveyor, shall be paid by the occupier of the dock or 
°wner of the vessel, and the compensation when so fixed 
6“all in like manner as dockage be deemed moneys pay-
ui *n resPect °f tbo vessel, and shall be paid and recover- 

able accordingly.

11. The dock muBt be cleaned out each day at the expense 
of the vessel occupying it, to the satisfaction of the cor
poration foreman or other person in charge of the dock, 
and in the event of the occupier of the dock not fulfilling 
this regulation the corporation will do the work, and all 
charges or expenses in respect thereof shall be charged to 
the occupier of the dock or owner of the vessel and 
deemed moneys payable in respect of the vessel, and be 
paid and recoverable accordingly.

12. The corporation will for the convenience of parties 
occupying the dock, afford the usual facilities for using 
the same, but on this distinct stipulation, that the dock 
will in all cases be let subject to the parties occupying 
the same undertaking all risks and responsibilities what
soever, as the corporation not being a trading body will 
not be responsible for any injury, damage, or detention 
however caused, occurring to any vessel docking or un
docking, or being in the dock, or for any damage what
ever resulting to the owner of such vessel or any other 
person connected therewith.

13. The corporation will not guarantee the depth of
water shown by the scale at the entrance of the dock, 
or any other depth of water over the approaches to the 
dock. By order of the Town Council.

Hull, 3rd Jan. 1873.

In  March 1873 the plaintiff wanted to repair his 
steamship Wells, and on March 15th his clerk 
engaged the graving dock for the Wells, by going 
to the Treasurer’s office paying the entrance fee, 
and having her name entered in the book. Her 
turn was to be next after the St. Petersburg. 
When, however, the St. Petersburg came out of the 
dock the defendants allowed another steamship 
called the Aberdeenshire to take the turn which 
belonged to the Wells, and the latter was conse
quently delayed, and the plaintiff put to consider
able expense in having his ship repaired at another 
place. I t  was to recover damages for this delay, 
and for the expenses so incurred by tho breach of 
contract by the defendants in not giving the 
Wells her turn, that the plaintiff sued in this 
action. The declaration contained three special 
counts, and a money count, one setting out the 
above regulations. The defendants’ pleas traversed 
the agreement, and further alleged that i t  was 
made subject to its being practicable to dock the 
Wells, and that i t  was not practicable. The 
amount of the entrance money was paid into 
court.

A t the trial the learned judge ruled that the 
contract was not a contract of an interest in 
land, but a mere licence of the dook, and was 
not required to be in writing or to be under seal.

The jury found that the plaintiff was ready to 
avail himself of the turn as soon as the St. Peters
burg left the dock, and that there was not due 
care and caution on the part of the defendants to 
give the plaintiff his turn. Upon this the learned 
judge ruled that the defendants were answerable 
for the want of care and caution, and directed a 
verdict for the plaintiff, and reserving leave to the 
defendants to move to enter a verdict for them 
upon the ground that to render the defendants 
liable the contract in question ought to have 
been in writing, and that i t  ought to have been 
under the seal of the corporation.

Accordingly, in Easter Term 1874, Field, Q.C., 
moved for and obtained a rule nisi in the above 
term, against which

Wills, Q.C. and Mellor now showed cause.—The 
first point raised by the defendants is that this 
contract was concerning an interest in land. But 
the fair inference from the regulations and the 
course of business, is that there was no intention 
to let land, when a ship was allowed to use the
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graving dock. The employment of the words 
“ let,”  and “ take possession o f”  does not neces
sarily mean demise, see

B. v. Smith, 3 E. & E. 383 ;
Bean v. Hogg, 10 Bing:. 345 ;
Wright v. Stavert, 2 E. & E. 731 ; 2 L. T . Rep. N. S. 

175.

I

I t  is merely a licence to take the ship into the 
dock and there repair her. [D e n m a n , J.—lb would 
be a test to consider i f  trespass could be brought by 
the occupier against anyone interfering with his 
occupation, especially against one of the corpora
tion’s servants.] The regulations provide for the 
presence of the corporation foreman ; the occupier 
cannot get into or out of the dock without him. 
The words in regulations 2, 6, and 12, “  use of 
the dock,”  and “  using the dock.”  show what was 
really contemplated. The case of I Vatkins v. Over
seers of Milton-next-Graves end (18 L. T. Rep. N. 8. 
601 ; L. Rep. 3 Q.B. 350), is in point as showing that 
a licence to use moorings fixed to the soil is not a 
demise so a3 to make the licensee an occupier. 
The question is fu lly discussed also in Roads v. 
Overseers of Trumpington (23 L. T. Rep. N. S. 821; 
L. Rep. 6 Q B. 56). I f  the dock here were let to 
each successive person who uses it, the occupier 
would be liable to be rated, and would be rated in 
respect of his occupation. This could not be 
in such a case as the present. There is only a 
permission to come on the land for a particular 
purpose and for a time. Just as a person in an 
inn may have a right to a room, but not to any 
particular room. [Lord C o ler id g e , C. J. The 
judgment of H ill, J., in Wright v. Stavert (ubi 
sup.) instances a governess to whom a room is 
assigned. D e n m a n , J.—I f  this was a mere licence, 
was it not revocable? See Wood v. Leadbitter 
(13 M. & W. at p. 844).] That case decides that a 
right to come and remain for a certain time on the 
land of another can be granted only by deed ; but 
a licence coupled with a grant of an interest in 
the land which would be irrevocable is not to be 
assumed here. The second point is that the defen
dants, being a corporation, could only have entered 
into this contract under their common seal. But 
to the general rule as to corporations contracting 
under seal, there are well recognised exceptions, 
one of which is that tlio formality may be dis
pensed with where the matter is of necessity or 
urgency. Now here the corporation cannot hold 
a meeting without three days’ notice being given, 
and yet the very object of a dock like this is to 
admit ships immediately. As a fact the Aberdeen
shire, which was admitted instead of the Wells, 
was in a sinking state. I t  would defeat the very 
object of the work of the corporation as owners of 
the dock. The South of Ireland Colliery Company 
v. Waddle (18 L. T. Rep. N. S. 405; L. Rep. 8 0. P. 
463), shows that where the contract is for a pur
pose connected with the objects of the corpora
tion, the seal is dispensed with. [Lord Co ler id g e ,
C. J.—That is a case of a trading corporation 
What do you say to Ludlow v. The Mayor of 
Charlton (6 M. & W. 815 ?] That decision was 
on the ground that there was no paramount con
venience so great as to amount to necessity ; if 
there had been it  would have come within the 
exceptions to the rule stated in  the judgment as 
applicable to municipal as well as to trading cor
porations. [D e n m a n , J.—Referred to Austin v. 
The Guardians of St. Matthews Bethnal Green (29 
L. T. Rep. N. S. 807; L. Rep. 9 C. P. 91.] In

that case the duties of the appointee were too im
portant to admit of an informal appointment, and 
another late case The Mayor, Sfc., of Kidderminster 
v. Hardwick (29 L. T. Rep. N. S. 611 ; L. Rep. 9 
Ex. 13) was where it  was a question of letting 
tolls, and there was no hurry. Having regard to 
the facts of this case i t  is almost a reductio ad 
absurd.um to suppose that the admission of dis
abled ships into this dock could be done in any 
other way than it  was. In  Church v. The Imperial 
Gas Company (6 A. & E. 846), the rules and its 
exceptions are fu lly stated by Lord Denman as 
they are applicable to municipal corporations, and 
this case comes within those exceptions.

Maule, Q.C. and Gave in support of the rule.— 
On the point as to the necessity of the seal, there 
has been throughout an assumption of urgency 
which did not exist. I t  was rather a deliberate 
proceeding in reality, as there were the formalities 
of going to the office, assenting to the rules, and 
having the priority registered on payment of the 
fee. That shows that there was in contemplation 
time during which the ship would be waiting her 
turn. I t  would not be any difficulty so great as 
suggested to affix the seal to these contracts because 
the corporation might appoint an officer for the pur
pose to do this by rule. Pollock, B. says, in The 
Mayor of Kidderminster v. Hardwick (ubi sup.) “ I t  
is open to every corporation to get rid  of the whole 
difficulty by appointing an agent to act for them 
under seal.”  A ll exceptions which have been made 
are in favour of trading corporations, and the last 
caseisthatof the South of Ireland Colliery Company 
v. Waddle (ubi sup.), where the exception is ex
pressly put on that ground, as it  was said that the 
contract was for a purpose connected with the 
objects of the corporation. This is not so here, this 
is an ancient corporation, and the letting of this 
dock is in no sense one of the objects of its exist 
ence, the dock is built on corporate land and the 
corporation might have made any other use of it 
they pleased. Hyte v. The St. Pancras Board of 
Guardians (27 L. T. Rep. N. S. 342), where there 
was a non-trading corporation decided, that the 
appointment of a medical officer to an infirmary 
must be made under seal. The exceptions then 
are in  the case of trading corporations and 1» 
trading matters. The London Hock Company v* 
Sinnott (8 E. & B. 347) is even stronger in our 
favour because there the plaintiffs, though a trad
ing corporation, were held net bound by a PaI!° 
agreement to execute a contract for scavenging W*0 
docks. Again The Copper Miner’s Company 
Fox (16 Q.B. 229), where the contract was relating 
to a purpose for which the plaintiffs were 
corporated, it  was held not binding on them. T
other p o in t is th a t this con trac t o u g h t to have bee
in writing because it  was within the 4th section o 
the Statute of Erauds. On this point Wood ■ 
Leadbitter is a direct authority. That was vvu0 
a ticket of admission to the grand stand at Do ^ 
caster, was held to be a grant of an interest 1 ̂  
land, and not being by deed was revocable aŜ  
mere parol licence. This is an a fortiori câ e 
because here the possession must bo an exclusi 
one. I t  is said that the 8th Rule negatives ex0 
sive possession, but it  is clear that the corporal1 
foreman is only present as a porter or concireg  ̂
and does not interfere with the occupation by 
shipowner. I t  was asked if  trespass could 
maintained against the foreman, but i t  is to ® 
that possibility that there is thp special provis
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inserted admitting him. The contention must 
therefore be either that we gave a licence to the 
plaintiff to come upon our land, in which case i t  
was revocable, and so no action w ill lie, which 
brings the case within Wood v. Leadbitter (ubi sup.) 
or that we gave an irrevocable licence, and that 
this was a contract to grant an irrevocable licence. 
Now a licence only becomes irrevocable when i t  is 
accompanied by an interest, and such an interest 
must be either a chattel interest or an interest in 
land ; here, however, i t  cannot be a chattel interest 
but it  must be an interest in the graving dock 
which is an interest in land. I f  the action there
fore is maintainable, i t  must be on the ground that 
this contract conveyed an interest in land. I t  
seems plain that i f  a stranger broke down the 
dock gates the occupier could maintain trespass 
against him, and i t  would seem that such a licence 
as there was here would amount to a demise. B. 
v. Winter (2 Salk. 588). And if the rating be a 
test, such an occupier as the plaintiff might be 
rated, as has been held in cases where there was 
no such exclusive possession as the shipowners 
here have. B. v. The Inhabitants of St. Martin’s 
(3 Q.B. 204), and Boads v. The Overseers of Trump- 
ington(23 L. T. Rep. N.S.821; L. Rep. 6, Q.B. 56). 
We are not obliged indeed to go so far here as to 
show that the occupiers of the dock would be enti
tled to be rated, but they are as much tenants as 
tenants of furnished lodgings, and an agreement to 
occupy them is an interest in land within the 
statute. Inman v. Stamp (1 Stark. 12). Occupying 
a stall in a market under an agreement would give 
a settlement. B. v. Caversham (4 B. & C. 683); 
and Buszard v. Capel (8 B. & C. 141), shows that 
where the exclusive use is demised the land is 
demised. Selby v. Greaves (19 L. T. Rep. N.S. 186 ; 
L. Rep. 3 0. P. 594), and Mayor of Yarmouth v. 
Groom (7 L. T. Rep. N.S. 161; 1 H. & 0.102), show 
that the contract here amounted to a demise. But 
i f  the plaintiff here had an interest in land not 
amounting to a demise, it  would still be sufficient 
to bring the case witbin the statute (Evans v. 
Boberts (5 B. & C. 829); Smart v. Jones (33 L. J. 
154. C. P.). Wood v. Lake (Sayer 3), which is 
referred to in Wood v. Leadbitter (ubi sup.), and 
would seem to be rather against the defendants’ 
contention has been questioned by Lord St. 
Leonards, who thought that the agreement there 
amounted to a lease ; and the case cannot therefore 
be upheld as an authority. [ H uddleston , J.— The 
case is cited in Ohitty on Contracts, p. 280, w ith
out any suggestion that it  has been overruled.] 
I t  is further distinguishable as there there was 
only a licence to stack coals on part of a close, and 
here we say that the contract was for the whole use 
° f  the dock, and so was a demise; and that is 
what Lord S t. Leonard’s thinks that the licence in 
Wood v. Lake (ubi sup ), really was, in which case 
the decision must be wrong: (Sugden Vendors and 
Purchasers, 14th edit., p. 124). He says, “  Wood 
v. Lake was not considered an authority.”

Lord C o ler id g e , C.J.—This case has been argued 
at some length before us, and a number of cases 
cited and arguments used more or less relevant to 
the points raised for our consideration, but disem
barrassed of most of these, I  am of opinion that 
the case is in reality a simple one, and admits of 
an easy decision.

I t  was an action brought by a shipowner 
against the defendants for an alleged breach of 
contract, and to recover damages for the injury

1 to the plaintiff arising from that breach. As I  
understand the facts they are these. A  con
tract in the terms of the regulations which are 
before us was entered into, and upon the payment 
of three guineas it  was agreed that the plaintiff’s 
ship should in her turn be allowed to go into the de
fendants’ graving dock. That contract was broken 
by the defendants permitting another ship to go in 
instead of the plaintiff’s ship, and for the damage 
consequent on the delay the action was brought 
and a verdict obtained.

A  rule to set aside that verdict was granted, 
and it has been endeavoured to be supported 
upon two grounds. First, that the contract, i f  
i t  was a contract at all, was one relating to 
an interest in land within the 4th section 
of the Statute of Frauds, and must have been in 
writing, and that this was n o t; and secondly, that 
the defendants being a corporation, and not a 
trading but a municipal corporation, could only 
contract under their corporation seal, and they had 
not here done so.

There are thus only two points to be discussed, 
and they may be, as I  have said, in my opinion, 
easily disposed of.

First, was it  an interest in land that this 
contract dealt with ? This may depend on two 
considerations, was it  iutended by the parties 
to deal with an interest in land, and again, 
apart from intention, have they nevertheless 
dealt with such an interest? In  either of these 
cases the contract would be brought within 
the 4th section of the Statute of Frauds, and 
i t  must be in writing for the plaintiff to be held 
responsible for a breach of i t ; but i f  neither of 
these suggestions be answered in the affirmative, 
then it  is unnecessary that the contract should be 
in writing, and the parties to i t  w ill be bound by 
its terms. Now, prima facie, no one would think 
that such an arrangement as took place here was 
to be a grant of an interest in land. I t  was, as we 
know, an arrangement for the use of the graving 
dock by the plaintiff, but if  there was such an in
tention as has been suggested, then i t  must have 
been the exclusive possession for a certain time of 
the land and the dock that was attempted to bo 
conveyed to the plaintiff. I  however am clearly of 
opinion that there was no intention to pass any in
terest in the land. I t  is incredible that the framers 
of the regulations or the shipowners, indeed, that 
either of the parties intended to deal with the land 
at all. They intended to deal with the use of the 
dock and tbe appliances for the repairing of the 
ships. I t  is equally clear that no interest was 
attempted to be created irrespective of intention, 
and intention must be gathered from the language 
of the regulations. Now look at that for a moment; 
the words “  let,”  and occupier ”  do not necessarily 
mean the creation of an interest in land by way of 
tenancy, and they are not words of art, but must 
be read by the light thrown upon them by the 
whole document. The heading speaks of the 
“  occupation of the Corporation Graving Dock.”  
The first no doubt says the dock w ill be le t ; and 
the second is a provision somewhat in favour 
of the defendants in so far as it  says, though 
there is a contract, it is to be fulfilled only so 
far as is practicable, and the borough treasurer is 
to decide any question that may arise. The fifth 
regulation however showB that the payment of 
the entrance money constitutes part of the con 
sideration, and the forfeiture of the entrance
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money shows that no right is given to the ship
owners even to go into the dock. So far, there
fore, as it  seems to me, there is nothing inconsistent 
with the intention on the part of the defendants 
of keeping the dock in the possession and under 
the control of the corporation. That being so, 
what shall be said as to the 7th rule. (His Lord- 
ship then read the rule.) “  Before the ship shall 
leave the dock ” —that is before she shall leave the 
ground which they say is the shipowner s ex
clusive property. This contemplates locking the 
gate, for which they say the shipowner might 
maintain trespass against the corporation. I  can 
scarcely conceive language stronger than this is 
indicative of a retention of the possession of the 
dock, coupled as i t  is with the notice of a lien 
being held on the ship while she is on the land 
said to be exclusively in possession of her owner. 
The 8th rule shows that the alleged tenant cannot 
open and shut his own door. The 9th and 10th 
make provision how corporation property is to 
be used by the Bhip using the corporation dock ; 
that surely is a fair intendment that the corpora
tion meant to keep the dock and everything 
belonging to i t  in  their own possession, for they 
treat the owner of the ship and the occupier of 
the dock as synonymous terms, and hold them 
liable for the use of corporation property. The 
11th speaks of the “  corporation foreman, or other 
person in charge of the dock,”  and in the 12th 
they contract that the persons who use the dock 
shall have certain advantages which the corpora
tion as owners can give. These, then, are the 
terms of the instrument from which i t  is said that 
a demise is to be inferred. I t  would be startling 
i f  the language in that instrument had said some
thing so different from what we know must have 
been the intention of the framers of i t  ; but the 
language is not, as I  have shown contrary to the 
intention, i t  is to my mind quite plain, and it  lays 
down on behalf of the corporation the terms on 
which this property is to be used. I f  the question 
of intention be raised, I  decide against the cor
poration on the words which intimate no such 
intention; if the words are to be looked at apart 
from any question of intention I  decide in the 
same way that they do not convey any interest in 
land.

We are well within decided cases in so hold
ing, and the judgment of H ill, J., in the case 
I  firBt referred to, Smith v. The Overseers, Sfc, of 
St. Michael’s, Cambridge (3 L. T. Rep. Ï1. S. 687 ; 
30 L. J. 74, M. 0.), is expressly in point as to the 
principle. He say3, “  We th ink we must look not 
so much to the words as to the substance of the 
agreement, and taking the whole together we 
th ink it  must be construed not as a demise of the 
five rooms, but as an agreement by which the 
appellant came into possession of those rooms, and 
keeping a servant there for himself ; and certainly 
the exclusive enjoyment of the rooms was to be 
given in the same way as the guest at the inn, or 
a lodger in a house, has a separate apartment, or 
the master of a Bhip has a separate cabin, in which 
case the possession remains in the innkeeper, the 
lodging-house keeper, and the shipowner.”  I t  
is true as has been pointed out that this is a 
rating case, and that there may be an occupation 
sufficient to constitute an interest in land within 
the Statute of Frauds, which would not be 
sufficient to entitle (as i t  is somewhat ironically 
expressed) the occupier to be rated. The incidents

may not indeed be the same in the two cases, 
but looking here at the clear words of the instru
ment, I  say that there was no intention to 
demise an interest in land, and that none has 
been by those words demised. Wright v. Staverti 
(ubi sup.) is also in point, and the language of 
H ill, J., is again lucid and clear. He says, “ the 
defendant’s position here is directly analogous 
to that of a domestic servant or a governess, 
or a person employed to build a house upon 
another’s land, all of whom have a right, incidental 
to their respective contracts, to go upon land in 
order to carry out their contracts; hut none of 
whom take under their contracts any interest in 
the land upon which they are thus entitled to go. 
That hits the distinction to be taken between the 
cases. There was no intention to convey any 
interest in the land, but a leave given to go upon 
the land to do certain work.

I  do not feel called upon to go into the nice 
points that have been argued upon Wood v. 
Leadbitter (ubi sup.). They do not seem to me 
fa irly to ariBe, and the dilemma ingeniously 
put by Mr. Cave upon either horn of which 
he invited Mr. W illis to take his seat, does not 
really arise. This is not on the one hand a 
mere licence, and therefore revocable, nor on the 
other a licence coupled w ith an interest in land so 
as to be within the statute, but i t  is a contract to 
allow the plaintiff the use of the corporation pro
perty for a time, they keeping possession all the 
time by means of their servants, and only allow- 
ing the use of i t  under stringent regulations.

Next as to the question whether this contract 
should have been under seal. There is a distinc
tion, and i t  is a sound distinction, between trading 
and municipal corporations. Therefore, the cases 
which have been decided on the capacity of trading 
corporations to contract without the formality 0 
a seal are not applicable. There are no cases to 
show that municipal corporations when engage 
in business which is in the nature of trading are 
to be allowed the immunities which are given to 
professedly trading corporations. This, therefor0»
being a municipal corporation's subject to the ru e 
affecting those bodies. I  find in Corny n and Salkein 
the rule laid down, but also that it  is subject to an 
exception, and that exception is well put in t  
judgments in Church v. The Imperial Gas Company 
and Ludlow v. The Mayor of Charlton (ubi sup-)>' 
the latter of which Lord Denman’s judgment > 
the former is set out at length. We have, tber  ̂
fore, the authority of the Courts of Queen’s Bene 
and Exchequer in laying down this exception 
the ru le : “  Wherever to hold the rule applies0^  
would occasion very great inconvenience or te 
to defeat the very object for which the Corporati 
was created the exception has prevailed; n®'1. 
the retainer by parol of an inferior servant, t 
doing of acts very frequently recurring, or * 
insignificant to be worth the trouble of ^  
the common seal, are established exceptions. . 
this Rolfe, B. agrees in the considered judgment 
Ludlow v. the Mayor of Charlton (ubi sup.). 1 ^  
I  can hardly conceive any matter more exa 
coming under this description of “ acts ve ry1* 
quently occurring,”  than that of letting a . 
into dock. I t  comes therefore most obvio 
within the exceptions to the rule as to the ne 
sity of a corporation contracting under its ■ ^
mon seal, exceptions which have been engra 
on it  from the earliest times, and which have o
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applied to municipal corporations. I t  is enough 
to say generally that in Williams’, Saunders, in 
Comyn’s Digest, and in Brooke’s Abridgment, the 
exception has been recognised from the earliest 
time as having been engrafted on the rule; that 
the facts of this case bring i t  within the excep
tions, and that upon this second point also, I  am 
of opinion that the defendants have failed, and the 
rule must be discharged.

D e n m a n , J.—I  am of the same opinion.
On the first point upon which the rule was granted, 

viz., that to render the defendants liable the contract 
in question ought to have been in writing, of 
course that turns on the question whether a 
writing was necessary under the Statute of Frauds. 
I  agree that i t  is not the duty of the court to take 
any single words occurring in the documents 
which constitute the contract, as boing conclusive 
of the rights between the parties, on the simple 
meaning of such words alone; as here I  am of 
opinion that i t  entirely depends upon what the 
court may think is the real nature of the contract 
entered into by the payment of the three guineas 
on the one side and the grant of the use of the 
dock on the other, both being in accordance with 
the printed regulations. The mere use of the 
expression, “  the dock w ill be let,”  is not con
clusive of a demise, as the Lord Chief Justice has 
said; and i f  i t  were to be held so, it  would give 
rise to the strange anomaly that we should treat 
the parties as using words in  one direction as 
conclusive, when in the very same document other 
expressions might be found as strong the other 
way, which we should be obliged to disregard. 
For example, the word, “ let,”  occurs, but “ ren t”  
is never mentioned, it is “  rate ”  and so, in like 
manner, on every clause similar observations might 
be made. I  w ill not go through them all again, 
as my Lord has done so at length and in detail, 
and I  could add nothing. I t  is not anything 
amounting to a demise of the land to a shipowner 
when he pays the entrance fee of three guineas. 
What he acquires is a right to have his vessel re
paired there, but not of taking the dock for a 
moment out of the possession of the corporation. 
I t  is, I  think, idle to say that a liability to rating 
could ariso in the occupier, or that he could main
tain trespass against the corporation. I t  is not, 
therefore, such an agreement as to give any right 
to or interest in the land, for many of the terms are 
wholly inconsistent with that construction of it. 
I t  is a complex contract, no doubt, and under it 
the corporation by their servants retain fu ll con
trol over the dock, subject only to such use of it 
as is shown by the regulations to be granted to 
the plaintiff. I  need not go through all the cases 
decided on the statute ; i f  there is one which is 
nearer than another to this, it  is Wood v. Lalce(ubi 
sup.) nor can I  find that upon the point on which 
it  is here applicable, it  has been overruled. I t  is 
true that in reference to a question decided upon 
another matter in  it, there is the great autho
rity  of Lord St. Leonards against it. I t  is, how
ever, very like this case, but to my mind the 
present is even stronger than that is, against there 
being an interest in land dealt w ith by the con
tract.

On the other point, as to whether the con
tract ought to have been under seal or not I  
think that there was no necessity for it. The 
grounds on which a corporate seal is required to 
documents binding the corporation, are that as a

general rule a corporation has no other means 
of expressing its will. Here, however, the case 
does not turn on the rule, but on the exceptions 
to it, and those exceptions are well set out in 
Chitty on contracts, quoted from the judgment of 
Best, 0. J,, in the East London Waterworks v. 
Bailey (4 Bing. 283): “ The first exception is 
where the contract is executed, in that case the 
law implies a promise and a deed under seal is not 
necessary. The next exception is where the acts 
done are of daily necessity to the corporation, or 
too insignificantto be worth the trouble of affixing 
the common seal.”  Now, I  think that in this case 
this is a thing which falls within the description 
of daily necessity. I  cannot conceive that 
business of this kind could bo carried on, if it 
could be done only by affixing the seal on 
every occasion when a shipowner wanted to 
put his ship into dock. I  think it also falls within 
the doctrine where a thing is said to be too insig
nificant to be worth having the seal affixed. “  A 
fourth exception is where the acts to be done must 
be done immediately, and it  would be impossible 
to wait for the formality of the corporation 
seal.”  Surely this is a case where the act must 
be done immediately. I t  would not be business
like to wait for the corporation seal when a vessel, 
perhaps in a sinking state, was wanting to be ad
mitted to the graving dock. I t  has been said tru ly 
that there is a wide distinction between trading 
and municipal corporations, but these exceptions 
which I  have read are all applicable to the latter 
class, and i t  is as so applicable that Best, C.J. 
points them out. He proceeds further to show how 
the principle of necessity applies to and is carried 
still further in the case of trading corporations, 
and therefore the result of his judgment in this 
respect comes to this, that he recognises the dis
tinction between the two classes of corporations 
on this ground, that, in the case of trading cor
porations, the rule of necessity authorises things 
to be done without a seal which municipal corpor
ations could not do without that formality, but, 
nevertheless, the rule of necessity is applicable in 
general terms to both, to municipal as well as 
trading corporations. I  have said that I  thiuk 
this is a case of necessity, and, as it  is my opinion 
that the exceptions to which I  have referred apply, 
I  think that this rule must be discharged.

H uddleston , J. I  am of the same opinion. My 
judgment is governed by a view of the facts be
fore us.

On the first question, was i t  intended to create 
the relationship of landlord and tenant by this 
contract, and give the exclusive possession of 
the dock to the plaintiff ? I t  is to me quite clear 
that there was no intention that the graving dock 
should be exclusively handed over to the occupa- 
pation of the plaintiff as tenant, and, looking at the 
regulations and for the reasons given by the Lord 
Chief Justice, itisobvious that those regulations do 
not create an interest in it in the shipowner who 
uses the dock. Mr, Wills said that it  was proved 
that some one was always present on behalf of the 
corporation in  charge of the dock, and this not 
being denied would alone go far to show that the 
possession remained in the defendants. Tho case 
cited of Watkins v. The Ooerseers of Milton-next 
Gravesend (ubi sup.), supports the view of the facts 
where Mellor, J., says: “ The agreement only 
amounts to this, I  give you liberty to moor the 
hulk there, and I  w ill not give the liberty to any-
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body else.”  So as I  read it, the only intention 
here was, you may come in in yoar turn, pay a 
certain sum when you have finished the repairs, 
and go out ; i f  you do not pay we w ill keep you in 
and charge you also for the time during which we 
so detain you. So much for the intention ; there 
was certainly none to demise the exclusive pos
session, and i t  was not in fact demised, therefore 
there was no necessity that this contract should 
be in writing.

On the second point, as to the seal, I  agree with 
the rest of the court. I  referred during the 
argument to Church v. The Imperial Gas Company 
(ubi sup.), and the general rule laid down by Lord 
Denman, which has been read. I  quite agree that 
in this case the exceptions are as they have been 
stated by my Lord and my brother Denman, and 
the facts bring the case within them. The point 
was considered again in the South of Ireland Colliery 
Company v. Waddle (uhi sup.), and though there 
i t  was a case of a trading corporation, yet Montague 
Smith, J., says that the exceptions on which we 
rely here still apply to municipal and ecclesiastical 
corporations.

I  think, therefore, that this rule ought to be dis
charged

Rule discharged.
Attorneys for plaintiff, Pritchard and Sons, for

J. and T. W. Hearfield, of Hull.
Attorneys for defendants, Collyer, Collyer- 

Rristow, and Go., for Roberts and Leak, of Hull.

C O U R T OP A D M IR A L T Y .
Keported by J. P. A s p ih a l l , Esq., Barrister-at-Law.

Wednesday, Nov. 4,1874.
T h e  M o selle .

Collision—Compulsory pilotage—Ship carrying 
cargo and passengers from Boulogne to London.

A steamship carrying cargo and passengers from 
Boulogne to London is not bound under the Mer
chant Shipping Act 1854 (17 & 18̂  Viet. c. 104), 
to employ a pilot whilst navigating the river 
Thames, the general exemption continued from, 6 
Geo. 4 e. 125, sect. 59, and the order in council of 
18 th Feb. 1854, by the Merchant Shipping Act 1854, 
sect. 353, not being overriden by sect. 379, relating 
to Trinity House pilotage and exempting such a 
ship only when not carrying passengers. Reg. v. 
Stanton (8 Fll. fy Bl. 445), and The Earl of 
Auckland (Lush. 164, 387), followed.

T h is  was a cause of collision instituted on behalf 
of the owner of the dumb barge Alice against the 
steamship Moselle, her owners the General Steam 
Navigation Company intervening. The cause was 
originally instituted in the City of London Court, 
and was transferred into the H igh Court by order 
of the latter court.

A t the time of the collision the barge was 
moored alongside a sailing ship called the Eliza
beth, in the Cherry Garden Tier, Rotherhithe, in 
the River Thames. This tier is a usual place for 
vessels to lie and unload in barges, and the Alice 
was wholly oat of the usual course of navigation 
and was properly moored. The Moselle was charged 
by the plaintiff with neglecting to keep out of the 
way of the barge.

The collision was admitted by the defendants, 
and it  was alleged in their answer that the Moselle 
was proceeding up the River Thames in charge of

a duly licensed T rin ity  House pilot, at the rate of 
about 6 knots an hour; that just before the colli
sion the helm of the Moselle was, by order of her 
pilot, starboarded to pass to the southward of a 
sailing barge which was driving up ahead of the 
Moselle; that by order of the pilot the helm of 
the Moselle was then put hard a port and her 
engines stopped, but that she with her stem and 
port sponson struck the barge Alice, lying in the 
Cherry Garden Tier. The answer then contained 
the following allegation:

4. The said collision was caused by the fault or in
capacity of the said pilot, and not by any neglect or 
default on the part of the master and ere w of the M oselle  ; 
and the said pilot was a qualified pilot, who, at the time 
of the said collision, was aoting in charge of the M oselle  
within a district where the employment of such pilot 
was compulsory by law ; and under and by virtue of 
sect. 388 of the Merchant Shipping Act 1854, the defen
dants are not liable to the plaintiff in respect of the said
collision.

The plaintiffs’ reply denied the statements of 
the answer generally, and that the employment of 
the pilot was compulsory by law.

By agreement between the parties, i t  was taken 
as admitted at the hearing of the cause :

1. That the collision was occasioned solely by 
the negligence or fault of the duly licensed Trinity 
House pilot in charge of the Moselle.

2. That at the time of the collision the Moselle
was bound upon a voyage from Boulogno to 
London, laden with cargo and passengers, and 
at such time neither master, mate, nor other 
member of the crew of the Moselle held a pilotago 
certificate for that part of the River Thames, 
or pilotage district within which the collision 
happened ,

3. That there was no neglect or default on im
part of the master and crew of the Moselle.

In  consequence of these admissions the sole 
question in  the case was whether the employ®®1 
of the pilot at the time of the collision was co®" 
pulsory upon the owners of the Moselle.

Cohen, Q.C. (R. E. Webster with him), for tb 
plaintiff,—This case is governed by Reg. v. Stanto 
(8 E ll. & Bl. 445), which was a decision upon tn 
Acts now in question. By the Merchant Shipp®» 
Act 1854 (17 & 18 Viet. c. 104), sect. 353, it la 
provided that “  subject to any alteration to 
made by any pilotage authority, in pursuance o 
the power hereinbefore in that behalf given, 
employment of the pilots shall continue to be com
pulsory in all districts in which the same *
by law compulsory immediately before the ti
when this Act comes into operation; and ah 
emptions from compulsory pilotage then exi 
ing within such districts shall also continue 
force.” Immediately before that Act came i 
force, the General Pilot Act (6 Geo. 4, c. l~o)> 
in force, as it  was repealed by the Mercn .
Shipping Repeal Act 1854 (17 & 18 Viet c. 1 ^  
on the same day only as the Merchant bhipp 
Act came into operation. By 6 Geo. 4, ® 
s. 69, it  is enacted tha t“  the master of any con 
or of any ship trading at Norway,or to the Lat” The 
or Baltic, or round the North Cape, or in <  ̂ q[, 
White Sea, on their inward or outward v0>’agtC)0’rt,s 
of any constant trader inwards, from the P jj 
between Boulogne inclusive and the BalH“ A .S( 
such ships and vessels having British re g y  ̂ ,. 
and coming up either by the North Channel, , 
not otherwise) . . . .  or of any other ship or ^  
whether, whilst the same is within the U®
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the port or place to which she belongs, the same 
not being a port or place in relation to which par
ticular provision hath heretofore been made by 
any Act or Acts of Parliament, or by any charter 
or charters for the appointment of pilots, shall 
and may lawfully, and without being subject 
to any of the penalties by this Act imposed, 
conduct or p ilot his own ship or vessel so long 
as he shall conduct the same without the aid 
or assistance of any unlicensed pilot, or other 
person or persons than the ordinary crew of 
the said ship or vessel.”  By a regulation made 
under 16 & 17 Viet. c. 129, s. 21, and approved by 
order in council of 18th Feb., 1854 (see for 
regulation Lush. Adm., Rep. p. 167), the exemp
tion was extended to ships trading to ports 
between Boulogne (inclusive) and the Baltic on 
their outward passages, andwhencomingupby the 
south passages, so that such vessels entering the 
Thames were exempt in all cases. This regulation 
was also in force when the Merchant Shipping 
Act 1854 came into operation on May 1st 1855. 
In  Iieg. v. Stanton (wbi sup.) i t  was held that 
under the Act of 6 Geo. 4, c. 125, s. 59, a ship 
going down the Thames and bound for the Baltic 
and carrying cargo and passengers, was exempt 
from compulsory pilotage in the Thames; this 
decision was given in 1857, after tho Merchant 
Shipping Act came into operation. I t  follows 
from this decision that all the exemptions in 
sect. 59 of that Act are preserved by the Mer
chant Shipping Act 1854, sect. 353, But i f  there 
were any doubt in the matter, this case has been 
confirmed by this court and by the Privy Council in 
The Earl of Auckland (Lush. 164,387; 1 Mar. Law 
Cas. 27,177), which decided that a steamer trading 
between London and Rotterdam and carrying cargo 
and passengers was exempt from compulsory p ilot
age under these same enactments. In  the present 
case the Moselle was carrying cargo and passengers 
from Boulogne to London, and, that being her 
usual employment, she was trading from Boulogne 
within the meaning of the Order in Council. 
The fact that ships are carrying passengers does 
not, upon the authority of the above case, affect 
the question. The general exemption of sect. 353 
importing the exemptions given by former Acts, 
overrides sect. 396, applying only to Trin ity House 
pilotage, and exempting vessels upon certain 
voyages “  when not carrying passengers.”  He 
cited also:

The Hannah, L . Re. 1 Adm. 283 ;
The Temora, Lush. 17.

Butt. Q.C. (E. O. Clarkson with him), for the 
defendants.—In  Beg. v. Stanton (ubi sup.l Lord 
Campbell says that the counsel in support of the 
conviction “  properly allows that sect. 353 con
tinues the exemption of Stat. 6 Geo. 4, c. 125, 
sect. 59,”  and i t  is upon this admission that the 
whole of that case and the subsequent case of 
The Earl of Auckland (ubi sup.) proceeds. The 
real point wr.s never properly argued in either .of 
those cases, that point being whether sect. 353 
continues any exemptions which are expressly 
or impliedly repealed by the Merchant Shipping 
Act 1854. I  submit that sect. 374 puts an end to 
atly exemption in respect of vessels carrying pas
sengers from Boulogne to London.

Sir R. P h il l im o r e .—It  is impossible to dis
tinguish this case from the cases cited, Beg. v. 
Stanton and The Earl of Auckland, which latter 
Pase was decided both here and in the Privy

Council, and I  therefore pronounce against the 
compulsory pilotage in this case.

Solicitor for the plaintiff, Farnfield.
Solicitors for the defendants, Cattarns and Co.

Tuesday, Jan. 19, 1875.
T h e  Z xjeall.

Wages—Foreign plaintiffs—Security for costs. 
Where a cause of wages was instituted against a 

foreign ship by her master and crew, who were 
also foreigners, and it appeared that, although 
they were at the time in this country, their only 
place of residence there was on board the ship, 
and that, the master had stated that he had no 
means and intended to leave ,England, the Sigh 
Court of Admiralty ordered the plaintiffs to give 
a security for costs in the sum of ] 307.

T h is  was a cause of wages, instituted on behalf of 
the master and crew of the German barque Zufall 
against that vessel in the sum of 4501. The ship 
having been arrested on the 28th Dec. 1874, an 
appearance was entered on behalf of Gustav 
Hermann Otto, of Colberg, in Prussia, the sole 
owner of the said ship. The cause was now 
brought before the court on a motion on behalf 
of the defendant to dismiss the suit with costs 
and to direct the release of the Zufall, on the 
ground that the ship was a German ship, and 
the plaintiffs were German subjects and had no 
residence in England, and that by German law 
such German subjects were prohibited from taking 
proceedings in any other country than Germany 
for the recovery of any claim they might have 
against the vessel or the defendant, and on the 
ground that nothing was due to the plaintiffs; 
and the notice of motion further gave notice that 
the defendant would, in tho event of the judge 
deciding to retain the suit, ask the judge to order 
that the plaintiffs should give a sufficient security 
to answer costs within a week, and in default that 
the suit be dismissed w ith costs and the vessel 
released from arrest.

In  support of the motion an affidavit of the 
defendant’s agent in this country was filed, in 
which i t  was sworn that all the plaintiffs in the 
suit were subjects of the Emperor of Germany, 
and none of tnem had any place of abode in this 
country except on board of the said ship; and 
that the master of the Zufall had informed the 
said agent that he was without means either in 
this country or in Germany, and that he intended 
to leave England as soon as possible.

W. G. F. Phillimore, for the defendant, in sup
port of the motion.—The ship is German and the 
crew are German, and the contract between the 
crew and shipowners is consequently governed by 
German law. Now, by the German General Mercan
tile Code, sect. 537 (See Wendt’s Maritime Legisla
tion, p. 218) no German seaman can sue for his 
wages before a foreign court, nor until he has, 
returned to Germany; these wages are, therefore, 
not at present due. In  these circumstances I  
submit that the court w ill not take jurisdiction 
over a suit by foreign seaman, and that i t  w ill 
follow The Nina (L. Rep. 2 Adm. & Ecc. 44; L. 
Rep. 2 P. C. 38; 3 Mar. Law Gas. O. S. 471, and 
refuse to entertain the suit in the exercise of its 
judicial discretion. [S ir R. P h il l im o r e .—I  am 
not disposed, except by the consent of both parties, 
to decide on a matter with respect to foreign law 
and involving such important legal questions on
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motion. I  think that a case like the present the 
plaintiffs have a right to pray a petition.! The 
plaintiffs must, at any rate, give security for costs. 
The rule as to security for costs in this court is 
given in Williams and Bruce’s Admiralty Prac
tice, p, 295, note [y), where i t  is said that the 
former practice was to require security for costs 
from seamen in all cases of wages, and that “  The 
modern practice w ith reference to security for 
costs in suits for wages instituted by masters or 
seamen, is the same as in other suits. I t  is sub
mitted that masters or seamen suing for wages are 
entitled to the same privileges as other suitors, 
and that no security for costs can be required from 
seamen who are British subjects suing for wages 
earned on board a British ship, unless they are 
permanently resident out of the i urisdiction. 
Where the seamen are foreigners, or are suing for 
wages earned on board a foreign ship, it  seems 
that i t  is in the discretion of the court to entertain 
their suit, and that i t  may impose whatever terms 
i t  thinks fit.”  Thus the rule as to foreigners 
suing has not been relaxed, and the plaintiffs 
must give security.

The Franz et Elise, Lush. 377,1 Mar. Law Cas. 0. S.
155;

Nylander v. Barnes. 6 H. & N. 509.
[S ir R. P uillimore .—Permanent residence out of 
the jurisdiction seems to be the foundation of the 
rule as to giving security for costs]. But the 
court has a discretion and can order the security, 
i f  there is any chance of the plaintiffs leaving the 
jurisdiction and so evading payment of costs. The 
rule to be gathered from the cases cited in P rit
chard’s Admiralty Digest, p. 125, is that a foreigner 
having no residence in this country must give 
security for costs.

Webster, for the plaintiffs. — The question of 
jurisdiction ought not to be decided on this 
motion, and the plaintiffs ask. that the motioq 
should be dismissed with costs on the ground that 
thev are not bound,to give security for costs. In  
The Franz et Elise (wbi sup.) it  is laid down that 
this court w ill follow the practice of the common 
law courts. In  Nylander v. Barnes (ubi sup.) the 
plaintiff was actually abroad when the order for 
security was made, and i t  is therefore not in 
point. On the other hand, it  has been expressly 
ruled that the courts w ill not order security for 
costs if the plaintiff, although a foreigner, is 
actually liv ing in this country, and there is no 
supposition that he intends to leave. The mere 
fact that the plaintiff has only a temporary place 
of abode here, and may be compelled to go away 
as soon as his present means of existence are 
exhausted, is not enough :

Crispin v. Doglione, 1 Swab. & Trist. 522 ;
Drummond v- Tillinghurst, 16 C. B. 740.

I t  must be distinctly shown, ip order to obtain 
such an order, that the plaintiff is about to or 
intends to leave England. There is nothing to 
show such an intention on the part of the plaintiffs 
here, and in fact, they do not so intend. They 
must remain to prove their case.

W. G. F. Pkillimore in reply.
S ir  B,. P u illim o r e .—I  think this is a case in 

which a moderate security for costs should be 
given. I  shall follow the case of The Franz et 
Elise, and order that the plaintiffs give security 
for costs in the sum of 1301.

Solicitors : For the plaintiffs. Stokes, Saunders, 
and Stokes; for the defendant, Oliver and Botlerill.

Wednesday, Feb. 3, 1874. 
T h e  Naomi.

Collision—Costs— Damage under 3001.—County 
Courts Admiralty Jurisdiction Act 1868 (31 Sf 32 
Viet. c. 71) sect. 4— Certificate—Costs of Re

ference.
Ashipwas damaged by another outward bound, and 

the owners of the injured vessel, in the bona fide 
belief that their damage was greater than it ac
tually was, instituted a suit in the High Court of 
Admiralty and arrested the ship for a large 
amount but accepted bail and released the ship 
at once on ascertaining their actual damage ; the 
defendants admitted liability, and the damage 
was referred to the Registrar; the claim made by 
the plaintiffs was a little over 300Z., but the Regis
trar reduced the amount claimed by more than one- 
third and made no report as to costs. On appli
cation by the plaintiffs, the court certified for the 
costs of suit under the County Courts Admiralty 
Jiirisdiction Act 1868, but condemned the plain
tiffs in the costs of the reference.

T h is  was a cause of damage instituted on behalf 
of the owners of the ship Aberdeenshire against 
the ship Naomi, to recover for damage sustained 
in a collision between the two vessels, which hap
pened on August 5, off Dungeness. The Aberdeen
shire was so much damaged that she was com
pelled to put into Dover for repairs. The Naomi 
was outward bound, and the agents of the Aber
deenshire, on August 6, before the amount ot 
injury sustained by that vessel could be accurately 
ascertained, gave orders for proceedings to be 
taken in the High Court of Admiralty against 
the Naomi, and accordingly this cause was at 
once instituted against the Naomi and her freight 
in the sum of 24001., and the vessel aud her freight 
were arrested in the Downs under a warrant ot 
the court. An appearance was entered in the 
cause by the owners of the Naomi on Aug. 7, and 
at the same time their solicitors gave an under
taking for bail, which was accepted by the plain
tiffs. and the vessel and her freight were released
from arrest. .

After negotiations had taken place with a view 
of settling the plaintiffs’ claim, the defendants 
admitted liability on Nov. 4, and the amount o 
damage was by the court referred to the Reg18' 
tra r and Merchants. A t the reference the plain
tiffs brought in a claim for damage done amount
ing to 3261.18s. 6d. On Jan. 3 the report of the
Assistant Registrar was filed, showing that tb®r 
was due to the plaintiffs for the damage proceede 
for, 1861. 19s. 9d., with interest. The report en
tirely disallowed a sum of 831. Is. fid. claimed 
loss of freight, the ground of disallowance belt* 
that there was no sufficient proof that su 
freight would have been earned, even if there o 
been no collision. The other items of cla im  we 
reduced. The report of the Assistant-RegisC 
made no mention of the costs of the reference. ^

The cause now came before the court 'T l . 
motion to certify under the County Court A 
ralty Jurisdiction Act 1868 (31 & 32 Viet. o. ’ 
sect. 9), that the cause was a proper admir _ ^ 
cause to be tried in the High Court of Admir® 
Affidavits were filed in support of the mo 0 
stating that at the time of the institution ot i 
suit the master of the Aberdeenshire belieTeaoald. 
loss occasioned to the owners of that vessel w 
considerably exeeed 3001., and that the costs ®
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ally incurred were much less than those which 
would have been incurred if the proceedings had 
been taken in a County Court having Admiralty 
Jurisdiction.

W. 0. F. Phillimore in  support of the motion 
contended that where a suit is instituted in the 
bond fide belief that the damage done is greater 
than 3001., and no injury is done to the defendants 
by the institution of the suit in this court it  was a 
fit cause for a certificate.

E. O. Clarkson for the defendants submitted that 
the plaintiffs were bound to know that their damage 
was under 300Z. before they instituted the suit. 
The claim for loss of freight was clearly put in to 
swell up the amount of their claim so as to make 
it  over 300Z. But the real claim is the amount to 
which the plaintiff is bond fide entitled, and he 
cannot get his costs if  he does not recover more 
than ‘¿001. without a certificate.

Hewitt v. Cory, L. Rep. 5 Q. B. 418 : 22 L. T . ReD. 
N. S. 666; 3 Mar. Law Cas. O.S. 425;

Purlcis v. Flower, ante, p. 226; 30 L. T. ReD. N  S 
40; L. Rep. 9 Q. B. 114. ’ '

There is nothing to distinguish this case from 
any other, and the court should not encourage 
small causes being brought here by a too easy 
granting of certificates.

W. C. F. Phillimore in reply.
Sir It. P h il l im o r e .—In  this case the screw 

steamship Aberdeenshire was run into on Aug. 5, 
by a vessel called the Naomi, and was so much 
damaged that i t  was necessary for her to put into 
Dover for repairs, and she arrived there on Aug 6. 
On the same day the owners of the Aberdeenshire 
instituted a cause of damage against the Naomi, 
in the sum of 2400Z., but having discovered that 
her damage was not what it  was expected So be, 
they accepted an undertaking to give bail, and the 
Naomi was released on Aug. 7th. No injury was 
inflicted upon the defendants by the mistake thus 
made. The damage wss admitted, and the matter 
was referred to the Registrar, who reduced the 
sum claimed, 326Z. 18s. Cxi. by 139Z. 18s. 9d., leaving 
186Z. 19s. 9d., allowed to be due. One of the items 
which was struck out at the reference was a claim 
for loss of freight, 83Z. Is. 6d. I  am of opinion 
that this item was properly disallowed by the 
Registrar. In  these circumstances I  think 1 shall 
do justice by «certifying under the statute, and 
allowing the plaintiffs the costs of the institution 
of the suit here, but condemning them in the 
costs of the reference.

Solicitors for the plaintiffs, Deacon and Co.
Solicitor for the defendants, Cooper.

Tuesday, March 2, 1875.
T h e  P r e ir .

County Court appeal—Arrest of ship—Foreign ship 
— Practice.

In  an appeal by plaintiffs f  rom a County Court in 
a cause in rem, in which there was a decree for 
the defendants, and the ship had in consequence 
been released, the High Court of Admiralty, on an 
ex parte application of the plaintiffs, ordered 
a warrant to issue for the detention of the ship, 
and, as the ship proceeded against ivas a 
foreign one, did not require notice of the intention 
to arrest to be given to the defendants.

I bis  was an appeal from  a decree of the judge of i

[ A d m .

the County Court of Devonshire, holden at East 
StonehQuse, in a cause of damage instituted on 
behalf of the owners of the British brigantine 
Albert against the Danish brigantine Freír. The 
Freir was arrested in  this cause, on an affidavit 
that she was likely to leave England, and no bail 
was given. The cause came on for hearing in the 
County Court on Peb. 23rd 1875, and resulted in 
a decree for the defendants. The ship was 
released from arrest on Peb. 24th by order of 
County Court. On March 1st the plaintiffs 
asserted an appeal agaiust the decree of the County 
Court Judge, and applied to the registrar of the 
County Court to detain the ship, which he 
declined to do.

James P. Aspinall, for the appellants, now 
moved for a warrant to issue out of the registry of 
the High Court to arrest the ship and detain her 
t i l l  bail was given or the appeal decided. The 
vessel having been released, the plaintiff has lost 
his security and cannot procure bail. In  The 
Miriam (30 L. T. Rep. N. S. 537; 2 Asp. Mar. 
Law Cas. 259) a warrant was issued subject to 
notice being given to the other side so that they 
might have an opportunity. In  that case the 
defendant vessel was British and her owners were 
resident within the jurisdiction. I f  such notice is 
given in this case, the o d I v  effect will be that the 
Freir w ill leave the country before she can be 
arrested and the plaintiff w ill lose all security.

Sir R . P h il l im o r e  ordered a warrant to issue 
without notice to the respondents.

Solicitors for the appellants, Ingledew, Ince, and 
Greening.

Tuesday, March 2, 1875.
T i ie  S isters .

Collision—Limitation of liability—Admission of 
liability.

Defendants in a collision cause, in which their ship 
vvas under arrest, having instituted a suit for 
limitation of liability, the court, upon the 
motion of the plaintiffs in the limitation suit, 
ordered tlie ship to be released, on payment into 
court in that suit of the aggregate amount of 151. 
per ton of the registered tonnage of the ship, and 
of a sum to cover interest and costs, and did not 
require that the plaintiffs in the limitation suit 
should admit liability before ordering the release.

T h is  was a cause o f l im ita t io n  o f l ia b i l i t y  in s t itu te d  
on behalf o f the  owners o f  th e  sa ilin g  bar<»e 
Sisters (No. 7217).

A  cause of damage (No. 7186) had been insti
tuted in rem against the Sisters, on behalf of the 
owners of the sailing barge Alfreda, and at the 
time of the institution of the suit for limitation of 
liability, the Sisters was still under the arrest of 
the court in that cause (No. 7186), no bail having 
been given by her owners.

The owners of the Sisters did not admit liability 
for the collision, and intended to defend cause 
No. 7186. The owners of the Sisters now moved 
in accordance with the subjoined notice of motion :

We, Deacon, Son, and Rogers, proctors for the plain- 
tiffs in this cause, give notice that we shall by counsel 
on the 2nd March 1875, move the judge in court to give 
leave to the plaintiffs to give bail in this cause in the sum 
of 9601., being the aggregate amount of 151. for each ton 
of the registered tonnage of the sailing barge or vessel 
Sisters, now under arrest in cause No. 7186, and the sum

T h e  Kr k ir — T h e  S isters .
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o f 3251. 8s., to  cover in te res t on the said am ount and i 
costs, and to  d irec t th a t on such b a il being given the said 
sailing barge or vessel be released.

The damage complained of in cause No. 7186, 
was alleged to have been occasioned by the negli
gence of the Sisters, which occasioned the steam
ship Thames to run into and sink the barges 
Volunteer and Alfreda, and i t  was in respect of the 
claims arising out of these collisions that limitation 
of liability was sought.

A  cause was originally instituted by the owners 
of the Volunteer against the Thames, but it  was 
dismissed with costs : (see ante, p. 512 ; 32 L. T. 
Rep. N. S. 343.) An affidavit was filed in 
support of the motion, in which i t  was stated 
that the registered tonnage of the Sisters was 
4 2 ^ j tons ; that none of the owners of the Sisters 
were on board of the Sisters at the time of the 
several collisions aforesaid, and that the collisions 
respectively occurred without the actual fault 
or privity of the owners of the Sisters or any of 
them.

R.E. Webster, in support of the motion, submitted 
that the court would not require, before the owners 
of the Sisters could claim a limitation of their lia
b ility that they should acknowledge that their 
vessel was to blame [The Amalia, Brown. & Lush. 
151); and, consequently, that on giving bail for 
the fu ll amount for which they could be liable, 
they were entitled to a release of the ship.

James P. Aspinall, for the owners of the Volunteer, 
contra.—This motion is practically an application 
for a decree that the plaintiffs in cause No. 7217, 
are entitled to limitation of liability without filing 
their petition or admitting liability. The authority 
of The Amalia (ubi sup.) is considerably shaken by 
the case of James v. The London and South-Western 
Railway (ante, vol. 1, p. 226; 26 L. T. Rep. N. S. 
87; L. Rep. 7 Ex. 187), where i t  is distinctly laid 
down that before there can be a decree for lim ita
tion of liability there must be an unqualified 
admission of liability on the part of the persons 
seeking the limitation. [S ir R. P h il l im o r e .—The 
ruling cited ¡8 only a dictum, and The Amalia has 
never been overruled. I  must therefore follow it.] 
I  must ask for leave to appeal on this point. 
Secondly, by the practice of the court the plaintifEs 
are only entitled to have their ship released on 
paying into court the aggregate amount of 15Z. per 
ton for the registered tonnage, and a sum for in
terest and costs.

Sir R. P h illim ore .—I  shall order that the Sisters 
be released from arrest in cause No. 7186, on the 
payment into court by her owners of the sum of 
9601, 7s., the aggregate amount of 151. for each ton 
of the Sisters, together with the sum of 325i. 8s. 
to cover interest and costs. I  must refuse the 
application for leave to appeal; I  do not th ink I  
should be doing right to give leave to appeal on so 
small a point, when i t  is clear that ultimately the 
plaintiffs would be able to obtain limitation of 
liability.

ProctorB for the plaintiffs, Beacon, Son, and 
Rogers.

Solicitors for the defendants, Keene and Mars- 
land.

[Ex. Ci i .

E X C H E Q U E R  C H A M B E R .
Eeported by E thering ton  Sm it h , Esq., Barrister-at-Law.

Wednesday, May 12,1375.
M avro v .  T he Ocean M arine  I nsurance 

Company.
Marine insurance—General average a s'per foreign 

statement—Termination of voyage at an inter
mediate port-—Place where average adjustment to 
be made.

The plaintiff owner of a cargo of ivheat to be 
carried in a certain vessel from Varna to Mar
seilles insured the same by a policy containing 
the words “ General average as per foreign state
ment," and a warranty that corn was to be free 
from average unless general. The ship was in- 
jured by straining in a storm, being obliged to 
carry a press of canvas to avoid a lee shore; she 
sprang a leak and part of the cargo was damaged 
by the sea water. On reaching Constantinople 
the vessel was surveyed under an order of the 
SupremeConsular Court, and as she neededrepair 
the damaged cargo ivas sold, and the sound portion 
transhipped and forwarded to Marseilles. An 
adjustment was made also by order of the Supreme 
Consular Court, at Constantinople, and the 
damage to the wheat was by the adjusters treated 
as general average, according to the law of France, 
which was in conformity also with the law and 
usages prevailing at Constantinople. The vessel 
was repaired in rather more than two months. 

Held (affirming the judgment of the Court of Com
mon Pleas), that the pla,intiffs were entitled to 
recover from theunderwri tersfor a general average 
loss. That the true construction of the policy 
made the underwriters liable for general average 
as determined by foreign and not English law, 
and the loss in this case though particular average 
by English was general average by foreign law, 
and so came within the terms of the policy. 

Secondly, the voyage was properly terminated at 
Constantinople, and the adjustment properly 
made there.

E rror from the judgment of the Court of Comm011 
Pleas in favour of the plaintiS in the action upon 
a policy of insurance. The facts and questions fof 
the court were set out in the form of a special case» 
which w ill be found in the report of the case i°  
the court below (ante, p. 361).

Butt, Q.C. (J. C. Mathew with him), for the de
fendants below, the plaintiffs in error.—The w o rd s  
in the policy “ general average as per foreign 
statement,”  are those upon the construction ° 
which the decision of the case depends. They 
mean, as we say, an undertaking on the part ° 
the underwriters to pay to the assured any losshe 
may have sustained by the mode of stating th0 
average abroad. The words only apply to to 
money the assured has to pay, and he canno 
claim for the contribution he would 
to himself. [C ockburn, C. J.—You mast a 
m it that according to French law a centrin'? 
tion is to be made]. Yes, but the question 1 
whether French or English law is to prevai- 
There is a distinct warranty against particu a 
average in the memorandum clause, and they b0, 
no right to make us liable for particular averag^’ 
yet this is what has been done, if  the judgment 
the court below be right. This is an absoW 
warranty, and is not to be rendered nugatory ^  
giving such a construction to the former clause
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the court below have done. I t  is true that we 
insure the owner against any loss which is put 
upon him by the foreign adjusters; but he cannot 
recover also from us the contribution which they 
would find was due to himself as owner of the 
cargo. That is a loss he must bear, for i t  is a 
particular average, and we are warranted free 
from it. The two clauses are to be read apart, 
and certainly the memorandum is a substantive 
engagement which cannot be abrogated by implica
tion merely. [C ockburn, C.J., referred to Harris 
v. Scaramanga, ante, vol. 1, p. 339; 26 L. T. Rep 
ST. S. 697; L. Rep. 7 0. P. 481.] — That 
case is not binding on this court, even i f  i t  
were directly against the defendants’ conten 
tio n ; but here i t  is to be observed that origin 
ally the loss was one which occurred to the 
assured quite independently of any statement at 
all, and i t  was a particular average loss by English 
law, and therefore not to be charged on the under
writers. Then we say that there ought not to 
have been an average adjustment at Constant! 
nople. The matters taken into contribution 
would be different at Constantinople and Mar
seilles, and the statement was therefore improperly 
made. The voyage was not properly terminated 
there; the vessel was repaired in about two 
months, and could have carried the sound part of 
the cargo. A  voyage is not properly terminated 
at an intermediate port unless there be a neces
sary separation of the ship and cargo. [C ockburn, 
9-J-—The master surely has a discretion to act 
for the best, and is an agent for the owners of the 
cargo as well as for the owner of the ship,] Yes, 
but the state of facts must be such as to neces
sitate the termination of the voyage, and here 
they show that there was no necessity. [B lack
burn , J .—What is your authority for that P]
I  do not put i t  upon physical necessity, but 
it  must be very strong to overcome the general 
proposition that tho port of destination is the 
place at which to adjust general average : (Sim- 
monds v. White, 7 B & C. 805).

Waikin Williams, Q.O. and McLeod, for the 
plaintiff below, were not called on.

Cockburn, C.J.—I  think that this judgment 
ought to be affirmed.

There were two questions raised in the court 
below, and both decided against the appellants, 
and the same two questions have been argued 
before us to-day. Of these the first is the 
more important, and i t  is whether or not ac
cording to the terms of the policy of insurance 
the loss sustained by the plaintiff was within 
those terms, and was one which he was entitled 
to recover back from the underwriters. The 
second question is whether the adjustment made 
Rt Constantinople was properly made there, or 
whether i t  ought to have been made at Marseilles.

As to the first question, i t  seems to me to 
turn entirely upon the 3rd paragraph of the 
special case, which is this: On the 22nd Nov. 
1667, the plaintiffs effected w ith the defendants a 
policy of insurance for 1000Z. (a copy of which 
marked A. is annexed to and is to form part of 
this case). This insurance is declared to be’’ upon 
29,156 Constantinople kilos wheat, and advances 
valued at 92001., general average as per foreign 
statement, on the ship General Ghasse at and 
from Yarna to Marseilles, “  and i t  is also declared 
to be warranted free from average, unlessgeneral.”  
How is that to be construed P Mr. Butt puts a

construction upon it according to which the ques
tion whether this was general average as distin
guished from particular, is to be determined 
according to English law, and merely the state
ment to be made by foreign law or custom. That, 
when one looks at what would nave necessarily to 
be done at the foreign ports where an adjustment 
might take place, is so unsatisfactory that I  cannot 
think i t  is the true construction, nor one which 
expresses what was really meant by the parties. 
I t  would call on the foreign average stater to state 
his adjustment according to English law, a law 
which in this respect is different from, I  believe, 
all foreign laws, and of which he might well be 
ignorant, Now how could that be in any sense a 
foreign statement P But the meaning must be this, 
that the underwriters are to be liable for general 
average, but not for particular averago, only there 
is this extension or limitation of the term, that 
what is general average is to be determined, not 
by English, but by foreign statement. Then we 
ask is the loss in this case a general average 
loss, and the answer is that i t  is not so by 
English, but is by foreign law.

Next we must consider, being general aver
age, how far does the liability of the under
writers extend. Now, at first I  thought that 
Mr. Butt meant to contend that i t  extended 
only so far as the owner of the cargo was liable 
to contribute to the ship, but he now admits 
that where the case is brought within the defi
nition of general average, then the underwriter 
has to pay not only what the loser has to con
tribute to the general fund, but also what he loses 
beyond what he receives contribution for. Tho 
loss sustained here by the plaintiff was in excess 
of the indemnity, and i t  is a matter for which 
the insurer is liable; and as I  think, so I  decide 
this point against the defendants.

Next, was the adjustment properly made at 
Constantinople p And that depends on whether 
the voyage was properly terminated there. Now 
the rule is that a voyage is properly term i
nated if the destination of the ship be reached, 
or if  i t  be interrupted at an intermediate 
place by some intervening cause which jus
tifies or necessitates its termination there.
In  the present case the vessel had to put 
into Constantinople for repairs, which were 
absolutely necessary before she could proceed, and 
which would take some time to execute, not less, 
we may say, than two months. The damaged 
part of the cargo was at once sold and it  is ad
mitted that i t  was properly sold; bnt Mr. Butt 
says that the rest, the undamaged corn, might 
have been carried on in the ship to its destination 
at Marseilles, but we must remember that i t  would 
have been delayed two months before i t  could 
have been so forwarded. Now i t  is laid down by 
very high authorities that the duty of the master of 
a ship is to earn freight, and otherwise consider 
his owner’s interest; but that he has also another 
duty, and that is as agent for the owners of the 
cargo, in the event of an emergency arising, to do 
the best for them that he can; and applying this 
rule, and looking here at the fact that'the corn 
must have remained two months at Constanti
nople, the question is : Did the master of the 
General Ghasse exercise a prudent discretion 
in  favour of the owners of the cargo in sending on 
the undamaged portion of i t  at once in another 
ship to Marseilles ? I  think he did.
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Id o  not rest ray judgment on what the Consular 
Court did, nor do I  depend in any way on its deci
sion. I  have serious doubts as to whether it  was 
righ t; but as to the course pursued by the master 
being wise, I  have no doubt whatever. I f  I  saw 
clearly that i t  might have been more favourable to 
the cargo owners to have had the adjustment made 
at Marseilles, and that he would distinctly have 
gained by the statement being made there rather 
than at Constantinople, there might, perhaps, 
have been some foundation for Mr. Butt’s argu
ment on this point. But there is nothing in the 
case at all to show this, and I  am, therefore, of 
opinion that the adjustment was properly made at 
Constantinople, and thatthe judgmentof the Court 
of Common Pleas was right, and must be 
affirmed.

Br am well, B .—I  am of the same opinion.
As I  understand the suggested meanings of the 

clause in the policy are these; the plaintiff says that 
“ per foreign statement ”  is equivalent to, “ You 
must find out what the foreign law says is included 
under general average, and state the loss accord
ingly.”  The defendant says “ No. General aver
age is by English law, but subject to this exception, 
that where there is a difference in stating the 
average between English and foreign custom then 
the foreign custom is to prevail.”  Upon this con
tention Mr. Butt founds his argument, that as 
corn is declared warranted free from particular 
average by an express term in the policy, if he is 
not right in his interpretation, the result would be 
that the corn would, in effect, get compensation for 
what is, by our law, particular average, notwith
standing the warranty. But I  think that i t  is not 
correct to say that, and for the reason that they 
w ill not even by that arrangement get the whole 
of a particular average, but only a part; and it  may 
turn out, i t  is quite possible, actually to be to the 
advantage of the underwriters that this mode of 
computation should be adopted; because upon 
a consideration of figures, I  see that they might 
be gainers by the system. The true construction, 
however, is that the clause “  general average as 
per foreign statement ”  is not abrogated by the 
later clause directed against particular average. 
The words are most general, and therefore, the 
sentence means general average, as a foreigner 
would Btate it. The difficulties in the way of the 
rule suggested by Mr. Butt are to me insuperable, 
and I  th ink it  cannot be the true one.

As to the other question whether theaverage was 
to be taken at Constantinople, I  treat the case as if  
not a word was said as to who stated the average, 
or where i t  was stated, for it  is immaterial on my 
distinct view of the meaning of the clause in the 
policy. I  agree, however, that the voyage was 
properly terminated.

Blackburn.—I  also think that the judgment 
of the court below ought to be affirmed.

Long beforea policy of insurance waseverdreamt 
of, the Rhodian laws laid down that where there was 
a common adventure, and it  became necessary, by 
the occurrence of perils in the course of it  threaten
ing the safety of the whole adventure, to sacrifice 
part of the cargo, or whatever constituted the 
subject of the adventure, for the benefit of the 
rest, then that merchandise which was thus 
saved by another’s sacrifice should contribute in 
proportion to make compensation for the loss by 
which the general safety had been secured. This 
decree existing among the Rhodians was so just

and proper, that it  has been adopted in principle 
into the code of every civilised country since. 
Unfortunately, however, a different considera
tion prevails in different countries as to 
what things shall be considered a w ilfu l sacrifice. 
The English law considers that where, to escape a 
lee shore, a great press of sail is carried, and a 
straining of the ship consequently ensues, and the 
cargo is damaged, the damage so sustained by the 
cargo is not in the nature of a wilful sacrifice; but 
other countries, and as is important for this case, 
the laws of France, say that as the press of sale is 
wilfully, that is purposely, carried to save the ship, 
and the injury to the cargo is the immediate result, 
i t  shall be considered a wilful sacrifice so as to 
entitle the owner of the damaged cargo to con
tribution, We have nothing to do here with any 
consideration as to which is the best rule, i t  is 
enough here to recognise the fact that in one foreign 
country i t  is different from ours.

Now what is the policy sued on in this case. Ordi
narily in English policies there is what is called the 
memorandum, and here it  runs thus: “ I t  is declared 
and agreed that corn, &c., shall be and are warra.nteu 
free from average, unless general, or the ship be 
stranded.”  This clause is inserted to avoid dis
putes, as to what articles shall be subject to average. 
I  understand general average to mean, where the 
particular loss sustained was occasioned by > 
sacrifice for the benefit of the whole. That is the 
meaning as I  think, and consequently i t  is not for 
the underwriters to make a contribution, but foi 
them to make good the loss.

In  an English contract I  should say that 
“  general average ”  means things which the En
glish law calls general, but this becomes some
what inconvenient when ships go abroad, a® 
they are made to obey the orders of a foreign 
court of admiralty, and they are, when adjust
ments take place under foreign jurisdictions, 
made to pay according to their views of the law 
applicable to the case. I f  owners of cargo are 
thus compelled to pay, and there be no provision 
in their policies, it  is not, I  believe, settle 
whether the English underwriters have to Pay 
not. To avoid this doubt therefore, i t  is that 
clauses have been put in, such as i f  the ship be 
caught in a foreign country and compelled to pay> 
the underwriters w ill indemnify, &c. But that i 
not the meaning of the clause here. “  Genera 
average as per foreign statement,”  means sue 
sacrifices as the French laws regard as wi n 
sacrifices, and so as general average shall be s 
reckoned for the purpose of this policy. Tutting 
this construction upon the clause, most of 
other questions raised become immaterial. .

I t is  quite immaterial whether the Consular Oou 
at Constantinople had jurisdiction or n o t; and._ 
material whether the voyage was properly term 
nated, for the reasons given by the Lord b.“  
Justice, I  th ink it  was so: but i t  does notma> ^ 
who stated the average, whether a Turk or 
Frenchman, or the arbitrator in England. ^

I  think, therefore, that the judgment of theco 
below was right and must be affirmed.

Pollock, B.—I  am of the same opinion. ^
Aftergivingalldue weight to the clear argurn ^ 

of Mr. B u tt.I nevertheless come round to the °P '. ngC 
that the true construction of the policy is aSa . t) 
him. He said that i f  the court below was ng 
the effect was to make the clause “  Generalave ‘ 0. 
as per foreign statement,”  override the m
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rand 11 m clause, “  Corn warranted free from ave
rage unless g en e ra land  no doubt, i f  the effect of 
our construction was to obliterate the latter cause 
altogether, it  would be against the well known 
Cf n?n' ^ ' s nofc 80> as I  read it, for the object 
of the former proviso was to settle small questions 
that arise at foreign ports, which should then most 
obviously and easily be settled by foreign law and 
custom. And the words “  unless general,”  being 
an exception to what is declared free from average 
m that clause, are to be read with the former. So 
that they bring into the other the limitation or 
extension, “ as per foreign statement,”  which 
would not otherwise be in it. I t  is this in effect: 
foreign and not English principles are to govern 
the statement of the general average excepted 
from the memorandum, In  my judgment, there
fore, the Court of Common Pleas was right, and 
their decision is to be affirmed.

Amphlett, B, I  am of the same opinion.
Mr. Butt’s ingenious argument did not venture to 

go the length of saying this, that under the words 
general average as per foreign statement, any addi- 
tional burden was thrown upon the owners of cargo, 
.therefore be could not resist the proposition that 
i f  a contribution had to be made by cargo to ship 
i t  would be within the policy; but he says that as 
to the loss to cargo, that is a loss which would 
have fallen on the owner of the cargo i f  deter
mined by English law as a particular average loss, 
and is not a loss cast on the underwriters. But 
looking more closely into the matter it  cannot be 
so. Suppose a second cargo aboard, and a loss 
occurring to that other cargo, then by the French 
law the cargo in question (the original one) would 
have to contribute to the other cargo, and would 
be paying such contribution as being in respect of 
general average. In  such caso i t  would be im
possible to resist the claim made on the under
writers of this policy to pay that contribution as 

• x I th® contnbation to the ship, The policy 
might have been so worded as to give rise to M r 
Butt s argument, but these words before me do 
not support it. The parties have stipulated that no 
average is to be payable unless general, and then 

as per foreign statement ”  is merely a declaration 
that what would not be a general average loss by 
English law but is so by foreign is to be so con
strued here. I  do not think it  necessary to add 
anything as to the other questions in the case. I  
th ink the court below was right, and their iude- 
ment should be affirmed.

„ Judgment affirmed.
Attorney for the plaintiff, W. Nash.
Attorneys for the defendants, Waltons, Bubb, and 

Walton.

[E x . Ch .

Reported by M. W. M c K e l l a k , Esq., Barrister-at-Law.
Wednesday, June 16, 1875.

.Kish v . Cory.

C h a rte r-p a rty— D em urrage— Damages for delay —
Charterer's liability.

A charter-party between plaintiff, the shipowner, 
and defendants, the charterers,provided the num
ber of loading days, and the rate of discharge per 
working day ; ten days on demurrage for all like 
days above the said days to be paid at the rate of 
fonrpence per register ton per day ; and charterer’s 
liability to cease when the ship was loaded, the 
captain or owner having a lien on cargo for freight 
<xnd demurrage. *

V o l . I I . ,  N . S.

Heldby the ExchequerChamber(affirming IheQueen’s 
Bench) in an action for demurrage and for damages 
caused by detention at the port of loading (upon 
demurrer to a plea alleging both claims to be for 
demurrage under the charter-party) that the 
demurrage days related to the port of loading as 
well as to the port, of discharge,- and that the 
charterer s liability for all such demurrage ceased 
when the ship was loaded.

Sernble, the shipowner's lien for demurrage would 
include a claim for damages caused by detention 
beyond the demurrage days.

T his was an erro r from  the Queen’s Bench upon 
dem urrer to  a plea.

The action was brought by shipowner against 
charterers for five days’ demurrage at port of 
loading beyond the thirteen clear working days 
allowed by the charter-party for loading.

The declaration contained two counts both 
alleging the same default on the defendant’s part 
in not loading and in detaining the ship : the first 
count claimed damages because the plaintiff lost 
the use and profits of the ship, and was nut to 
expenses in consequence; the second count claimed 
payment by the defendants, as by alleged agree
ment upon default in loading the cargo, at the rate 
ot fourpenceper registerton of the said ship per day.

By the third plea the defendants, as to the said 
first and second counts, said that the agreement in 
the second count alleged was and is contained in 
the charter-party mentioned in the said first count, 
that i t  was not otherwise agreed between the 
plaintiff and the defendants ; which said charter- 
party is as follows, that is to say:

Charter Party.
t i ;= A, - - , „  Cardiff, 17th Oot. 1872.
t t  !S this day mutually agreed between Mr. Thomas 

Kush of the good ship or vessel called the Spring of 
377 tons register measurement or thereabouts now en 
route from Falmouth to Hull, and Cory Brothers and 
Company, merchants, that the said ship being tight 
staunch and strong, and every way fitted for the voyage, 
shall, with all practical dispatch, sail and proceed to 
the usual safe loading berth at Hull, as ordered bv 
t e f k “  re5 ular a“d customary manner, and there 

’ ° “ .board as tendered a full and complete cargo of 
coal which the said merchants bind themselves to provide 
for shipment, not exceeding what she can reasonably stow 
and carry over and above her tackle, apparel, provisions
at the'rate'nf + Stlffenl.nS' coal if required to be supplied at the rate of twenty tons per clear working day after

^ rfiad W n  g‘V?n l l lt  being required, and that the ship is ready to receive the same, each working day the
from u(S'y be detained beyond that time to be deduotod 

l v dAlnir d?y0’ hereinafter mentioned cargo to be 
loaded in thirteen clear working days from the day written 
notice is given that all ballast or inward oargo is dis- 

thand the stiffening coals (if any) are on board, 
and of the vessel being ready to receive remainder of her 
cargo (any time lost through riots, strike, or stoppage of 
said agents, pitmen, or other hands connected with the 
working or delivery of the said coal, or by reason of 
accidents to mines or machinery, obstruction on the 
railway and in the docks, or by reason of floods, frosts, 
storms, or any cause beyond the personal control of the 
snippers not to be computed as part of the aforesaid 
loading) and being eo loaded the vessel shall with all 
practical dispatch proceed to Alexandria or so near there
unto as she may safely get, and deliver the same, as 
customary alongside steamer, or dépôt ship, or into craft 
as ordered, on being paid freight at the rate of 211. 
sterling per keel of 21. One-fifth tons delivered or taxen 

at charterer’s option with 51. gratuity : (the act 
ot Hod, the Queen s enemies, fire, frosts, and all and every 
other dangers and accidents of the seas, rivers, and 
navigation of whatever nature or kind soever during the 
said voyage always excepted). The ship to pay consul- 
ages, lights, pilotage, and other port charges whatsoever, 
freight to be paid, one-third if required in cash on

2 Q
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signing bills of lading less five per nent. for all charges, 
balance at port of discharge in cash at current rate ot 
exchange for ship’s disbursements, and the remainder by 
an approved bill upon London at three months date or 
all cash equal thereto at captain’s option, on the right 
and true delivery of the whole cargo. Cargo to be dis
charged weather permitting at not less than thirty-five 
tons per working day, time to commence on the ship s 
being ready to deliver. Ten days on demurrage for all 
like days above the said days to be paid at the rate of 
four pence per register ton per day. The ship to dis
charge as directed by consignee alongside steamer or 
depot ship or into craft, or at any wharf, pier, or arsenal, 
or at such safe place of anchorage or moorage where she 
can safely lie. Cargo to be brought to and taken from 
alongside at merchant’s risk and expense. Sufficient 
coal to be taken on board for ship’s use, the same to be 
endorsed on bills of lading which are to be signed as 
presented without prejudice to this charter-party. The 
ship to be addressed to charterer’s agent at port of 
discharge, free of commission, paying the usual com
mission of two per cent, when loaded. Trimming cargo 
to be done by merchant’s trimmer at market price. 
Any duty which may be levied in consequence of the 
vessel not being British to be borne by the owner. 
Charterer’s liability to cease when the ship is loaded, the 
captain or owner having a lien on cargo for freight and 
demurrage.

And the defendants further said that the plaintiff 
was not ready and willing to take, and did not take 
the agreed cargo on board as tendered in the regular 
and customary manner.

"For a fifth plea the defendants as to the said first 
and second counts repeated all the allegations con
tained in the third plea, except those which followed 
the setting out of the charter-party. And the 
defendants further said that the said ship was 
loaded by the defendants, with the agreed cargo 
within the ten days on demurrage stipulated in the 
said charter-party, and that thereupon the defen
dants’ liabilities as charterers upon and under the 
said charter-party ceased.

This fifth  plea was demurred to on the grounds, 
amongst others, that the charter-party did not 
provide for demurrage at the port of loading, nor 
did it absolve the charterers from such liability on 
loading the cargo.

The demurrer was argued in the court below on 
the 5th June 1874 before Lush and Archibald, JJ., 
who considered the case identical with Francesco v. 
Massey (a), and in accordance with that authority 
gave judgment for the defendants.

(a) Nov, 25,1872, and Jan. 30,1873.
F rancesco v , M assey.

T h is  was an action brought in the Liverpool Court of 
Passage to recover four day»’ demurrage at 81. a day, 
and damages for eight days’ detention of the plaintiff s 
ship beyond the lay d^ys at the port of loading, under a 
charter-party dated Jan. 17, 1872, by which Perasso, as 
master of the plaintiff’s ship Tridente, agreed with the 
defendant as charterer that the ship then lying in the 
Birkenhead docks should proceed alongside a certain 
dock and there load “ in fifteen working days” (subject 
to the usual exceptions of frost, &c.) a full and complete 
cargo of steam coal, and being so loaded should proceed 
therewith to Genoa “ and discharge the cargo upon being 
paid freight at the rate of 13s. 6d. British sterling per 
ton (of 20cwt.) on the entire quantity discharged ; the 
freight to be paid one-third in Liverpool on signing bills 
of lading, and the remainder on right delivery of cargo ; 
the vessel to be discharged, weather permitting, at the 
rate of not less than thirty-five tons of coal per work
ing day from the time of her being ready to unload. 
And ten days on demurrage over and above her said lay
ing days at 8¿. per day, the vessel to be consigned to the 
charterer’s agent at the port of discharge, paying the 
usual commission of 2 per cent., charterer’s liability to 
cease when the ship is loaded, the captain having a lien 
on the cargo for freight and demurrage.”

A . L .  S m ith  now argued for plaintiff, the appellant. 
-There is a distinction between this charter-party 

and that in Francesco v. Massey ; the words there 
are “ ten days on demurrage over and above her

The defendant pleaded that his alleged liability for 
demurrage and detention was such liability as was pro
vided for by the last clause of the charter-party, and that 
beforo action brought the ship was loaded, and that 
thereupon his alleged liability ceased. Upon this plea 
issue was joined. , _ , . _

A t the trial before assessor of the Court of Passage, 
i t  appeared th§t the ship arrived at her loading dock on 
Feb. 12, but the charterer did not commence loading her 
till Maroh 13, and did not complete the loading till 
Maroh 23. The defendant had already been compelled 
in an action brought by the master before the demurrage 
days had expired, and before the ship was loaded, to pay 
five days’ demurrage. This action was brought to recover 
the remaining five days’ demurrage and damages for the 
further time the ship was detained. A  verdict was given 
for the plaintiff for 1271- 10s., leave being reserved to the 
defendant to move to reduce the verdict by the amount 
olaimed for demurrage.

A  rule having been obtained,
T I I  - Janies and Kirby , for the plaintiff, showed cause, 

contending that the last clause of the oharter-party did 
not put an end to liabilities already incurred, and that 
the lien for demurrage applied only to demurrage at the 
port of discharge:

Pederson v. L o tin g a , 28 L .  T. Hep. 267 j ~
Christofferson v. Hansen, ante t vo l. 1, p. 30o; l i .  xC6p. 7 vf* 

'509 •
B a nn is te r v . Breslauer, L .  Hep. 2 C. 1*. 497; 2 M ar. Law

G ray v. Carr, ante, vo l. 1, p . 115; L .  Rep. 6 Q. B . 522.
Goldney in support of the rule.—A lien for demurrage 

extends to both port of loading and discharge.
B ann is te r v. Breslauer (u b i sup.)  ;
G ray v. C a rr  (ub i sup.).

Pedersonv. Lotinga is distinguishable, as there were in 
that case two distinot provisions for demurrage, and it 
was upon that ground that the lien was held to apply to 
the port of discharge. The lien is given expresely to 
compensate for the loss of right of action.

Cur. adv. vutt. _
Jan. 30, 1873.—The following judgments were deli

vered :—
Cle a s b y , B.—After stating the facta and reading tne 

concluding clause of the oharter-party, the learned ju g 
proceeded : I t  has been for some time not unusna 
have a similar clause in charter parties. Such a claus 
was probably introduced at first in cases where it  ay 
peared upon the charter-party that the charterer ^ 
only an agent, and in such cases it has been held tna 
charterer could not be Bued for any delay in loading 
cargo which was afterwards provided.
Yglesias (E. B. & E. 930 ; 27 L. J. res
Milvain v. Perez (3 E. & E. 495; 38 L. J. 90, Q. B.) 
language of the clause no doubt expressly excluded » 
bility for default before and in shipping the care • 
There was no provision in those oases giving the b v  
owner any corresponding lien for demurrage, or anytn a 
in the nature of demurrage, but the Court ot y® 0f 
Bench held the owner bound by the clause as a pa- 
the bargain. The words of discharge m thoseic 
were the same as iu the present, viz., that upon t  >>
ing of the complete cargo the “ liability should c • 
Mr. Justice Hill says in his judgment in the latter^ ^  
“ In  the present case, according to the p leading saX 
defendants have shipped the cargo ; the P1®1™-“? onDd 
that this has been done too late, for that they " er® reSs 
to do it  in regular turn ; but the defendants by exp , 
terms, to which the plaintiffs have agreed, have stipu 
that their liability shall cease as soon as tb.ef  reese 
shipped the cargo. We must give the plain effect to ” 
plain terms, and hold that their liability doesmo pjlity
In  those cases the language was express that tne r
should cease in respect of defaults as well befor ppo 
the shipping of the cargo; and the only beft‘'1i1* hat the 
cases upon thepresent is, that it  was consider was,
plain meaning of the words ‘ liability to o . ¡̂,e
not that the liability should cease to ®ccr®e; bu” D eftred 
liability Bhonld cease to be enforced. I t  further VP  ̂
in those oases that the charterer was acting »
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said laying days,”  which naturally refer to days 
both of loading and discharging. Here the words 
are cargo to be discharged weather permitting at 
not less than thirty-five tons per working day, time

only, but this distinction is not so material, since i t  may 
be assumed that there was some reason for this stipu
lation, and unless the person interested in the goods to 
be delivered was a different person from the charterer 
there would be no object in it. In  the present case the 
language is general, that the charterer’s liab ility  should 
cease, and for the cessation of liab ility  a corresponding 
benefit is obtained by the shipowner in having a lien  
upon a fu ll cargo of demurrage, which he would not have 
unless expressly agreed. I f  then the words ‘1 liab ility  to 
cease are to be read m  the same sense as in the cases 
referred to, the agreement discharges the charterer from  
demurrage at Liverpool, unless there be something in the 
charter-party to show the demurrage at Liverpool oonld 
not be contemplated, which is certainly not the case. 
I  he case of Bannister v. Breslauer (ubi sup.) is very like  
the present one In  that case i t  did not appear upon the 
charter-party that the defendant was acting as agent 
heiv,™ i l l " ”?! " ? r r a provision as to the breaches 
t W  ft?r fa d in g  but the provision was general,
that the oharterer s liab ility  was to cease ”  (the same 
words as the previous oases and the present one) “  when 
the cargo was shipped, provided that the same was worth 
the freight at the port of discharge, and the captain was 
to have an absolute lien on the cargo for freight, dead 
ireignt and demurrage, which he or owner Bhould be 
bound to exercise. ”  The last words (“  which he should 
be bound to exercise ” ) have no bearing upou the ques
tion to which breaches the discharge is to be applicable, 
i t  was held that the discharge extended to demurrage at 
the port of loading as well as the port of discharge, and 
reliance is placed in the judgments on the word “ demur
rage being used in the clause giving the lien, and there 
being nothing to lim it it  to demurrage at the port of dis
charge. The reasons given for the conclusions arrived at 
apply to the present case, and we should adopt the 
authority ot that case unless there be some other de
cision inconsistent with it. W e were referred to two 
cases on behalf of the defendant, Pederson v. Lotinqa 
i  .  sup.1land Chnstoffersen v. Hansen (ubi sup.) The 
nrst ot those cases was deoided in the year 1857 The 
charter-party provided that at the port of loading, after 
the agreed days for loading, the captain was to receive 

X  day  f° r  demurrage, day by day. For the port of 
discharge the language was different. There was to be 
demurrage after the laying days at 51. a day. I t  was 
considered that the express agreement that the charterer 
should pay 51 a day, day by day, showed that the clause 
providing that the ovvnere should rest on their lien for 
freight and demurrage, must apply to the demurrage at 
the port of discharge. The judgments are founded upon 
the nse of the words “ day by day ” in  connection with 
the payment of demurrage at the port of loading, and 
there is nothing of that sort in the present case. In  the 
other case of Christoffersen v. Hansen (ubi sup.) the words 
were general, that a il liab ility  of the charterer should 

e.? S soon as he 1’ad loaded the cargo; and it  was held 
that those words did not relieve the charterer from lia
b ility  for delay in loading. B ut in that ease no lien was 
given for demurrage or delay in loading, and this forms 
a mam ground of the judgment of Blackburn and Lush 
OJ. M r. Justice Lush says pointedly, “ I f  there were 
any provision giving the shipowner an equivalent advan- 
tage that would be a very good reason for his absolving 
the defendant altogether. B u t there is no such provi- 
?•?/!■ A |u d ° n ‘ °  say that if  ho gave up the lia
bility of the defendant for past breaches, he would have 
o remedy except against the foreign principal not named 

and perhaps not known. The claim now in question is 
not for detention but for demurrage, and the charter- 
party clearly gives a lien upon the complete cargo for all 
demurrage, both at the port of loading and of disoharge. 
¿Neither ° “ “ e oases last referred to are a t variance with 
„7® cas® ° l  Bannister v. Breslauer (ubi sup.), and we can 
give effect to the plain meaning of the words, viz., that 
upon the shipowner acquiring a lien upon the fu ll cargo

demurrage a ll liability of the charterer 
tor both shall cease.

th ink this rQle should be made 
»solute. By the charter-party the charterer was entitled

[Ex. Ch.

to commence on the ship’a being ready to deliver, 
ien days on demurrage for all like days.”  This 
would seem to refer to the days of discharge only. 
[B r e tt , J.— Surely there is nothing in than to 
prevent the demurrage from applyingtotheloading 
as well as discharging days.] I f  that be so, I  must 
rely on my contention that the decision in Francesco 
v. Massey is wrong. The prima facie meaning 0f 
the words “ charterer’s liability to cease when’the 
ship is loaded”  gives protection to the charterer 
only from liabilities incurred after the completion 
or the loading; the charterer continues liable for 
his own delay at the port of loading, but for all that 
occurs after the cargo is on board, the shipowner 
can obtain his remedy by the lien which the 
charter-party gives him: this is the reasonable 
interpretation of the clause as well as that which 
the words import. In  Pederson v. Lotinqa (28 
L. T. Rep. N. S. 267; 5 W. R. 290), this was 
the construction put upon a similar charter- 
party by the Court of Queen’s Bench: Cole- 
ridgo, J. said in his judgment “ the reasonable 
interpretation of the words, all liability of the 
former shall cease as soon as he has shipped off the 
cargo, is that the broker (of the oharterer) shall 
not be liable personally for anything that happens 
attertnat time, although his liability for demurrage 
already incurred is to remain as before.”  I  admit 
that the case of Bannister v. Breslauer (L. Rep. 
2 G. P. 497; 2 Mar. Law Cas., O. S., 490), was

to a certain number of days on demurrage. Some of 
these days were consumed at the port of loading, and for 
a portion of them the defendant paid. The present claim 
is for the residue of the days so consumed at the port of 
loading. The charter contained a clause that on loading 
the cargo the charterer’s responsibility should cease, the 
captain having a lien for freight and demurrage. I t  is 
impossible to say that this would not give a lien for 
demurrage incurred as well at the port of loading as at 
the port of discharge, and so for the demurrage sued for, 
aiL- U !!:eT  ¿“ possible to hold that the matters as to 
which .the liab ility was to cease were not the same as the 
matters to which the lien was given. I f  so the defen
dant is discharged, and his action is not maintainable. 
Bannister v Breslauer (ubi sup.) is in point, or more 
than m  point if  the action there was one, not for an 
agreed sum for demurrage, but for unliquidated damages 
for delay m  loading; and though that ease has been 
questioned, i t  has not been overruled, and is binding on 
us. N or is Chnstoffersen v. Hansen (u li sup.) opposed 

Yi 6w:. ° 3 . the contrary, the Lord Chief Justice 
and M r. Justice Blaokburn rely on the absence of a lien 
for the matter as to whioh the right against the charterer 
is supposed to be given up. And M r. Justice Lush’s rea
soning is very striking. H e says : “  I f  there were any 
provision gm ng the shipowner an equivalent advantage, 
that would be a good reason for absolving the defendant 
altogether And so he holds liability for freight is 
given up, but not liab ility  for damages for delay in load
ing, because there was a lien for freight but none for snoh 
damages. M r. James, for the plaintiff, suggested that this 
demurrage was payable de die in  diem, and that therefore 
a vested cause of action accrued whioh it  could not be sop- 
posed i t  was intended to give up. The demurrage is not in 
terms payable de die in diem, and i t  may be in  point of law  
that none is due t i l l  i t  is known how much w ill be due. 
Here, however, a ll the days were consumed. B ut in 
order to give effect to clear words we must hold that the 
charterer a liab ility was contingent on his not loading a 
cargo, or that if  a cause of action vested, i t  was defea
sible, and divested on the loading of the oargo.

. . .  . . Rule absolute.
Attorney for the plaintiff, J. B. Wilson.
Attorney for the defendant, Forshaw and Hawkins 
IThe judgment of Cieasby, B ., was originally read as 

the judgment of the court, that of Bramwell, B ., having 
been mislaid ; on the la tter being found it  was handed to  
the reporters, and is here given as i f  read at the tim e.—  
-EjD.J
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a decision of the Court of Common Pleas ad
verse to the plaintiff in this case ; there it  was 
held that a plea setting out a similar condition in 
a charter-party was a good answer to an action 
by the shipowner against the charterers for delay 
in loading the vessel; but that case was discussed 
by the Court of Exchequer Chamber in Gray v. 
Carr (ante, vol. 1, p. 11&; 25 L. T. Rep. N. S. 215; 
L. Rep. 6 Q. B. 522), and the following was said 
by Brett, J. in his judgment at p. 536, a judg
ment in which Willes, J. entirely concurred and 
to which he declined to add anything: “  W ith 
all respect for the judges, who decided Bannister v. 
Breslauer, I  th ink that their interpretation of the 
charter-party was too severe. The case was decided 
on demurrer. The judges relied much on the lien 
given in respect of demurrage, which they assumed 
was for delay at the port of loading. But, i f  by 
other terms of the charter-party than those which 
were before the court, demurrage was stipulated 
for in respect of delay in unloading at the port of 
discharge, the chief ground on which they based 
their interpretation would be cut away. I  cannot 
but think that the safer and juster, and morocorrect 
construction of the clause then and now under 
discussion (a clause like that in the present case 
exempting the charterers from liability after the 
ship was loaded) is that i t  absolves the charterer, 
when once cargoof sufficient value is on board, from 
all liabilities which but for it  he might incur in 
respect of anything happening after tbe sailing of 
the ship, or, more properly speaking, after the bill 
of lading is given, as it  were, to replace the charter- 
party.”  Moreover, the case of Christojfersen v. Han
sen (ante, vol. 1, p. 305; 25 L. T. Rep. N. S. 547; L. 
Rep. 7 Q. B. 509)recognised and followed the deci
sion of Pederson v. Lotinga; the clause there 
certainly differed from this in that i t  gave no 
lien for demurrage, i t  being agreed that “  the 
charter being concluded by defendant on behalf of 
another party resident abroad, all liability of defen
dant should cease as soon as he had shipped the 
cargo.”  I t  was held that this clause only ex
empted defendant from liability accruing after 
the loading of the cargo ; and that he, therefore, 
remained liable for delay in loading, although he 
had ultimately loaded a full cargo. In  Lockhart v. 
Falk (L. Rep. 10 Ex. 132), it  was held that the 
clause for lien and for exemption of the charterer 
in  that charter-party applied only to demurrage at 
the port of discharge, not to damages for delay at 
the port of loading; upon that authority, unless 
the exemption clause differed, this plea is no answer 
to the first count. I  submit that the proper con
struction of the clause in  this charter-party is to 
apply this exemption to the charterer from breaches 
of the charter-party in futuro, not from vested 
causes of action.

Wood H ill, for the defendants.— There is no 
possible distinction to be drawn between this 
charter-party and that in Francesco v. Massey, and 
I  desire to adopt the judgment of Bramwel), B. in 
that case, as my argument on behalf of the defen
dants. [B r e tt , .1.—I f  this clause exempts the 
charterers from liability for what has occurred 
before the ship is loaded, from whom can the owner 
obtain a remedy for detention beyond demurrage? 
I t  may be that the word “  demurrage ” should 
receive its usual mercantile sense, which includes 
damages for delay as well as the agreed rate of 
payment for the agreed days of detention; in 
that case the shipowner would have a lien for

damages caused by such detention (McLean v. 
Fleming, ante, vol. 1, p. 160; 25 L. T. Rep. M. S. 
317; L. Rep. 2 Sc. App. 128); it  is sufficient, how
ever, for me to contend that the charterer is ex
empted after tbe completion of theloadingf rom that 
for which a lien is given to tbe shipowner. Cleasby, 
B., in the judgment delivered in Francesco v.Massey 
distinguished from a case like this all the author
ities upon which the plaintiff relies. The reason 
for enforcing in full such an exemption as this is 
that tbe charterer is merely the agent of the con
signee, and he should have no liability beyond the 
performance of his duty to the principal. As soon 
as the cargo is completed, the shipowner has a 
remedy for his lien against the consignee himself, 
and the charterer is altogether absolved.

A. L. Smith in reply,—The only authority on this 
point in a court of error, Gray v. Carr (ubi sup ), has 
questioned the decisions of the courts below, which 
are adverse to the plaintiff’s construction of this 
clause. [B r e t t , J.—Those decisions, however, are 
of long standing, and it was probably with know
ledge of them and intention to abide by them that 
this contract was made.] The charter-party i® 
dated just after the decision of Gray v. Carr,which 
threw doubt upon Bannister v. Breslauer, the only 
previous authority on which the defendant can rely.

Lord C o ler id g e , C.J.—I  am of opinion that this 
judgment for the defendants should be affirmed.

We have to construe a charter-party in which 
certain days are given for loading the ship, and 
certain days for unloading at the port of discharge- 
Immediately after the clause concerning the rate 
and time for discharging the cargo, come the 
words “ Ten days on demurrage for all like days 
above the said day to be paid at the rate of fourpence 
per register ton per day.”  A t the end of the charter 
party is the clause “  Charterer’s liability to cease 
when the ship is loaded, the captain or owner 
having a lien on cargo for freight and demurrage. 
The action is brought for demurrage at tbe rate 
mentioned for the days in excess of those allowed 
at the port of loading, and also for damages m 
consequence of detention beyond the demurrage 
days. The question we have to determine \ 
whether in a charter-party containing these stip0' 
lations, the exemption clause covers the demurrage 
incurred at the port of loading as well as a 
liability under the charter party which arises atte 
the ship is loaded.

Certainly if this were res Integra, and 
had to interpret the contract without tbe 
sistance of decided cases, much might be sai 
against our conclusion. Two things, howeve > 
have been clearly held up to this time; first 
general words in a charter-party allowing a 
ascertaining demurrage, apply equally to the day 
employed in loading and discharging the carg > 
and secondly, which apart from authority mlS r 
have been doubtful, that against a claim , 
demurrage the liab ilityo f the charterer is Prote0 e 
by a clause of this kind with respect to demurr 
incurred either at the loading or discharging P ’ 
Francesco v. Massey fu lly discusses all the Prev* 
cases on this point, and was determined in acc 
ance with them. I t  is most important in mercan  ̂
cases, where contracts are generally drawn wi _ 
knowledge by both parties of points decided ^ 
cerning them by courts of law, to adhere to ^  
decisions; and in a case of this kind isionS 
prepared to maintain the authority of the dec 

l which relate to it.
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. I n Bannister v. Breslauer there was no pro

vision in the charter-party for demurrage, al
though a lien for it was given to the captain. 
The court held that the charterer’s protection clause 
covered a claim for damages by delay in loading, 
and :t may have been so held, on the ground that 
the lien enabled the owner to enforce such a claim 
against the ship. Although the authority of that 
case has been doubted, i t  seems to me to be good, 
and to have been well decided on the ground I  have 
suggested. There the lien for demurrage could 
have had no application unless with respect to such 
delay as that for which the action is brought ; and 
i t  has been suggested by my brother Brett that 
the same reason for extending the lien would not 
exist upon a charter-party like this when demur
rage, strictly and properly so called, is stipulated 
for. I f  a claim by the shipowner were to arise upon 
this charter-party for damages occasioned by delay 
beyond the days of demurrage stipulated for, it  
might be a matter of difficulty to determine, con
sistently with decided cases, whether the liability 
attached to the charterer or the owner of the cargo, 
or whether it  had not ceased entirely. My own 
inclination is that to avoid the injustice of the last 
alternative we should hold the owner’s lien on the 
cargo to be correlative with the charterer’s liability, 
and further that the lien should extend to the 
wider mercantile meaning of demurrage which 
includes damages for such delay. This°seems to 
me to have been the view upon which the Queen’s 
Bench decided Christoffersen v. Hansen,and 1 think 
the judgment of Lush, J. in that case will go far 
to settle that point when i t  occurs. I t  is not 
necessary to decide i t  now, and I  am of opinion that 
the judgment in  this case should, at all events, be 
affirmed.

B r e t t , J.— In  this case we are called upon to 
construe a form of contract which has become 
somewhat ordinary and usual in mercantile tran
sactions of this kind ; and I  am not prepared to 
say that, under such circumstances, although I  
differ from some of the decided cases in which such 
form has been interpreted, we ought to overrule those 
cases. These decisions have become generally 
known and acted upon, and it  would be very 
undesirable to change the liabilities which the 
parties meant to undertake.

Now three interpretations have been suggested 
upon the clauses of this charter-party : First, 
that as soon as the ship is loaded all liability , 
on the charterer’s part should cease, and that 
the owner’s lien should be extended to cover 
all damage, whether liquidated or unliquidated, 
past or future ; that which occurs by breach 
of the charter-party before as well as after the 
loading; secondly, that from the loading of 
the ship future liabilitv only should cease, and 
that the charterer should continue liable after the 
cargo is on board for everything which he has 
Previously incurred. Thirdly, that the charterer’s 
liability should cease for past and future breaches 
ot the contract, but that the shipowner’s remedy 
for only some of those breaches should exist against 
some other person. I f  the last were a necessary 
alternative, I  should consider it  so unjust that I  
should be prepared to overrule any number of deci
sions of courts below rather than enforce it. We have 
not here to interpret the extent of the shipowner’s 
hen.bu 11 am inclined to think i t  is intendedtoinclude 
a fu ll remedy for all breaches of the contract which, 
but for this clause, would be the liability of the

charterer. I  w ill not be a party to holding that 
this clause entirely frees the charterer without 
seeing my way to a remedy by the shipowner for 
detention at the port of loading beyond demurrage 
proper. I t  strikes me that to deprive him of all 
means of enforcing a claim for such loss would be 
so unjust that I  cannot believe it  could have been 
the intention of parties to such a contract.

There are two ways of getting over the difficulty; 
one would be by making the charterer’s liability in 
the past as well as for the future cease only in respect 
of the demurrage days for which the lien is expressly 
given but that does not seem to be consistent 
with decided cases—the other way is that which I  
adopt in this case, viz., by freeing the charterer as 
fu lly  as the decisions have gone, from past as well 
as future liability, but at the same time 
extending the shipowner’s lien nob only to demur
rage proper as expressed in the clause, but to that 
which is in the nature of demurrage, and is known 
in the mercantile sense as demurrage, I  mean 
damages for detention beyond the demurrage days. 
That point does not arise here, but i t  is only 
because I  have this decision with regard to that 
point in my mind that I  consent to hold the plain
t if f  s claim in this action barred by the protection 
clause.

I  think that on this ground alone the judgment 
below was right and ought to be affirmed.

C leasby , B.—I  agree with what has been said by 
my Lord and my brother Brett. I  put my reason for 
this conclusion in the words of H ill. J. in Milvain 
v. Percy (3 E. & E. at p. 500), “  The defendants 
have, however, by plain words in the charter-party, 
to be construed according to their plain meaning, 
protected themselves from all liability on that 
account, and the only person responsible to the 
plaintiffs is the defendants’ foreign principal.”  The 
only question about the principal’s responsibility 
for the claim in this action is as to the meaning of 
demurrage ; and it seems to me that this charter- 
party was intended by the parties to it to give to 
the plaintiff a lien upon the cargo for all claims in 
the nature of demurrage as well as for those which 
are strictly called demurrage.

G rove, J.—I  am of the same opinion, and I  agree 
with my brother Brett in the hesitation he has 
expressed concerning the propriety of our con
clusion. I t  seems to me that the normal and 
grammatical meaning of this clause is only to cover 
the charterer’s future liability after the ship is 
loaded, but the authorities are too strong to be 
overruled even in a court of error. I  should be 
inclined to hold that the demurrage for which the 
shipowner is given a lien includes damages for 
detention as well as demurrage in the ordinary 
sense. Indeed, I  should think i t  the natural 
meaning of the word, but it  may have become 
limited by the decisions; it  w ill be sufficient to 
determine that hereafter, when the point arises.

P ollock , B.—I  am of the same opinion. I  
should be prepared to hold, without reference to 
the authorities,that these provisions in the charter- 
party were to be taken correlatively, that is, that 
the charterer s exemption should occur only when 
the lion exists. The authorities are strong in 
aPPly*ng this exemption to past breaches of the 
contract, aud I  think we ought not to disturb them. 
How far they would justify us in holding that the 
lien would satisfy a claim for unliquidated 
damages on account of delay at the port of loading 
beyond demurrage proper may be a difficult
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question when i t  comes to be considered ; I  say 
nothing about i t  now, for i t  is not necessary in 
deciding that our judgment should be in favour of 
the defendant on this demurrer.

A m p h l e t i, B. was of the same opinion.
Judgment affirmed.

Attorneys for plaintiff, Shum, Grossman, and 
Grossman.

Attorney for defendants, JR. B. Lowndes.

C O U R T OP A D M IR A L T Y .
Reported by J. P. A s p i n a l l , Esq., Barrister-at-Law.

Monday, July 27, 1874.
T h e  Ca t h a r in e  C h a lm e b s .

Damage to cargo—Charter-party—Liability of
owner of chartered ship—Perils of the seas— 
Stowage—Stevedore.

Damage to cargo caused by the oozing of wine from 
casks through straining in bad weather is damage 
occasioned by perils of the seas, and the ship
owners are, under the usual exceptions, exempt 
from liability therefor, where the cargo is pro
perly stowed, or is stowed in such a manner that 
the master is not responsible for bad stowage. 

Where a charter-party stipulates that a vessel is “  to 
be stowed by charterers’ stevedore, at risk and 
expense of vessel,” and a cargo is supplied by the 
charterers and is stowed by their stevedore, the 
shipowner is not responsible for damage occa
sioned by bad stowage.

Blakie v. Stembridge (6 G. B., N.S., 874) followed. 
Semble, that charterers proceeding in a Court of 

Admiralty jurisdiction, for damage to cargo car
ried under a bill of lading, containing no excep
tions, but signed by the master in pursuance of a 
charter-party containing the usual exceptions 
(perils of the sea, &c.), are bound by those ex
ceptions.

T h is  was an appeal from a decree of the City of 
London Court (Admiralty Jurisdiction), dismissing 
a cause of damage to cargo and breach of charter- 
party, instituted by Messrs. Robert McAndrew 
and Co., merchants, of the City of London, and of 
Tarragona, against the barque Catharine Chalmers 
and her owners.

Whilst the barque was lying at Tarragona, in 
Spain, her managing owner entered into a charter- 
party w ith Peter Consul and Co., who were ad
mitted to be the agents of the plaintiffs for that 
purpose. I t  was thereby agreed that the barque 
should load for the charterers “  a full and com
plete cargo of nuts in bags, ~  wine in Oporto 
shaped casks, or other lawful merchandise; the 
cargo to be loaded as customary, and taken from 
alongside the vessel, at merchant’s risk and ex
pense, not exceeding what she can reasonably stow 
and carry over and above her tackle, apparel, &c., 
and being so loaded shall proceed forthwith to a 
safe port in the United Kingdom,”  &c. The 
charter-party contained the usual exceptions, 
“  perils of the seas,”  &c., and also the following 
clauses : “  The freight to be paid on unloading 
and right delivery of the cargo . . . Vessel not to bo 
ballasted with anything prejudicial to the cargo, 
and to be stowed by charterer’s stevedore, at risk 
and expense of vessel . . . The captain is not 
allowed to open any bag of nuts, or stow same 
loose, under penalty of forfeiture of freight, and 
payment of any loss that may arise therefrom.”

[ A d m .

Under this charter-party the charterers shipped 
on board the barque a cargo of nuts in bags, and 
wine in casks, and this cargo was stowed by a 
stevedore appointed by the charterers, but paid 
by the shipowner. Several of the bags of nuts 
were wet when brought on board, and were kept 
on deck til l they were dry, and then stowed ; this 
drying did not remove the stains from the bags. 
Several of the bags were broken whilst being put 
on board the ship by the plaintiff’s men, and were 
fastened up again. The bags, which were very 
full, were brought to the ship by the plaintiff’s 
men, thrown down over the taffrail, and then car
ried forward to the hold by the ship’s crew, where 
they were stored by the stevedore. They were 
stowed in the usual way, that is to say, by placing 
the bags of nuts on top of the wine casks. The 
master and ship’s officers did not in any way in
terfere with the stowing. When the loading was 
complete, the master gave bills of lading, by which 
the casks were consigned to various consignees, 
but the nuts to the plaintiffs only ; these bills con
tained no exceptions whatsoever.

During the voyage the vessel met with bad 
weather, and although not materially injured, she 
strained very heavily. When the barque arrived 
in the port of London, and was unloaded, many of 
the bags of nuts were found stained with wine, and 
some of them had burst open and had let out 
their contents ; this diminished the value of the 
consignment of nuts by about 50i.

Evidence given at the hearing in the City of 
London Court showed that severe straining of the 
ship would cause Tarragona wine, which is shipped 
new, to leak from the bungs and seams of the 
casks, and that such leakage had taken place m 
this ease, and had caused the stains to the bags; 
and that such straining frequently had the effect 
of chafing the seams of the bags, and that if bags 
very fu ll got so chafed, they are liable to burst, 
and that the bags taken out of the barque had the 
appearance of having been chafed. The claim ot 
the plaintiffs was for damage to the consignment
of nuts (namely 2912 bags), by reason of 108 bags 
being wine stained, and 47 slack or burst.

The learned County Court judge (Mr. Commis
sioner Kerr), dismissed the suit, saying: “  I  have 
considered this case, and I  am of opinion tha 
there is no evidence of negligence on the part o 
the defendants. No doubt, the simple fact of to® 
baskets of nuts arriving damaged is a fact from 
which some kind of negligence may be infer re j  
but that fact is easily accounted fftr by the fo il111“  
of the vessel in heavy weather, and is in ta 
accounted for in that way. I t  was proved that t ^  
wine had escaped from the casks—from the top® 
the casks and tho seams, and i t  was proved tha-' 
the vessel had been subjected to heavy weatbe , 
and I  assumo that the wine stains were causei  L. 
that leakage, and were the result of heavy wea„ ' 
Then, i t  was contended that they were not 
perly stowed. I t  might have been that the w 
might have been kept separate from the nuts, 
wine might have been put in one part of the s H’ 
and the nuts in another, and, had that been stb ̂  
course i t  would have been negligence—but it ' 
proved to me that they were stowed in the o ^  
nary way—and if  that is the ordinary wa?„P, 
stowage, I  must assume it to be a mode of ^ c!Wun<l 
which is approved of, and which is generally 
sufficient. That being so, I  cannot infer any "  
ligence in the mode of stowage. But, even

T h e  C a t h a r in e  C iia l m e k s .
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posing there had been, there is another point which 
would have been a good answer to any negligence, 
which is this, that in the express provisions of the 
charter-party the cargo was to be stowed by the 
charterers’ stevedore, although the owner was to 
pay for it. I  do not think that the simple fact of 
the owner having to pay the stowing would relieve 
the charterers from the risk they incurred by un
dertaking the stowing of them. If, for instance, 
they had employed a stevedore who knew nothing 
whatever about his duty, and he insisted upon 
stowing the goods in a way to which the master 
objected and failed to prevent, I  apprehend that the 
simple fact that they had been stowed by the char
terer in that particular way would have been a very 
good answer to any objection that they were im
properly stowed. The consequence is, that I  find 
as a fact that the mischief complained of—the da
mage which was complained of—resulted from the 
perils of the sea.”

A  decree having been made in accordance with 
this judgment, the plaintiff appealed to the High 
Court of Admiralty. 6

Grantham, for the appellants.—The decision 
that the damage arose from perils of the seas is 
erroneous, because i t  was proved that there were 
no extraordinary perils affecting the ship and 
cargo. “  Straining ”  is an ordinary peril which 
every ship must undergo, and which is contem
plated by a shipowner as one of the contingencies 
°v eVury Y°yai\e> and it  is a contingency against 
which the shipowner is bound to provide. In  
this case the master should have provided proper 
dunnage to separate the wine from the nuts, and 
so have taken an ordinary precaution against an 
ordinary peril. The neglect to provide dunnage 
is a breach of duty on the part of the shipowner 
ror which he is responsible. Under the charter- 
party the shipowner is responsible for proper 
stowage, and i f  he neglects to provide sufficient 
dunnage to protect the bags of nuts, he is liable 
tor any damage arising to them by leakage of the 
casks, “  leakage ”  not being a peril, and excepted 
either by the charter-party or the bill of lading.
I  here are two questions in the case ; first, whether 
the damage was occasioned by the perils of the 
sea, and I  submit i t  was not in the real sense of 
that exception ; secondly, whether, even supposing 
perils of the sea to have been the proximate cause, 
the in ju ry might not have been avoided by thé 
observance of the shipowner’s duty to stow pro
perly; and I  submit that the latter question must 
be answered in my favour. The duty of a master 
to stow cargo properly is not put an end to because 
the charterers have power to appoint their own 
stevedore. There is no demise of the ship, and 
the master, as agent for the shipowners, remains 
responsible, and the defendants are consequently 
liable in  this suit.

T^ ,4 n9l° African Company (Limited) v. Lamzed 
2 Mar. Law Cas. O. S. 309;

Sandeman v. Scurr, L. Rep. 2 Q. B. 86 ; 2 Mar. Law 
Cas. 0 . S. 446;

Alston v. Herring, 11 Ex. 822.
It. E. Webster, for the respondents.—There is 

abundant evidence in the case to show that the 
damage was such as might, and in all probability 
was caused by perils of the sea, and that there were 
such perils is shown by the log-book put in by the 
plaintiffs. [S ir R. Pbillimore.—Y ou need not 
Press that point. I  am satisfied that the finding 
01 the court below on that head is correct.]

Secondly, even i f  the stowage was improper, 
the shipowners are not responsible, by reason of 
the charter-party, which makes the stevedore who 
stowed the cargo the agent of the charterers, and 
not of the shipowners: (Blakie v. Stembridqe, 6 
0. B„ N.S.,894; 28 L  J.333.0.P.) If,then, the 
shipowner is not responsible for the stowage, it 
cannot be said that the shipowner is responsible 
for damage occasioned by an ordinary peril as 
distinguished from extraordinary perils. “• Strain
ing ”  may be ordinarily met with in a voyage, but 
i f  it  occasions in ju ry in consequence of the neglect 
of a person for whom the master is not responsible, 
the shipowners are excused :

Davidson v. Bumard, 19 L. T. Rep. N. S. 782 • 
L. Rep. 4 C. P. 117 ; 3 Mar. Law Cas. O. S. 207. ' 

Grantham, in reply.
Sir R. P h il l im o r e .—This is an appeal from the 

City of London Court in a cause of damage to 
cargo. The appellants complain that certain nuts 
which were put on board the Catharine Chalmers 
at Tarragona arrived in a damaged state in Lon
don, at her place of destination, and they contend 
that the burden of proof lies upon the other side 
to show that this damage was in consequence of 
the excepted perils in the charter-party and in the 
bills of lading, the excepted perils being perils of 
the sea. Now i t  has been rightly, as I  think, 
argued by the learned counsel for the respondents’, 
that there are two questions of fact and one of law.
I  should observe, before I  go to that, that the ques
tions argued before the learned judge of the court 
below were more in number than those which 
have been submitted to me ; for the main question, 
and in effect the only question of fact which I  have 
to decide, by the consent of both parties, is, 
whether, within the circumstances proved in the 
case, the nuts were damaged by the perils of the 
sea or not, aud if they were damaged by the perils 
of the sea, there still remains the further question

and this is a question of mixed law and fact_
whether the nuts were not originally so put on 
board this vessel as to render them properly liable 
to such damage as resulted to them ? Ia m  quite 
clear myself upon the questions of fact. I  am of 
opinion, upon the evidence before me—which is 
really, as is commonly said, all on one side—that 
the damage in this case was caused by the perils 
of the sea, and I  say so after having looked at the 
entries in the log book. I  have no doubt, taking 
those entries and the evidence of the witnesses, 
that the right conclusion to come to is, that the 
damage was caused by the perils of the sea. I  am 
unable to draw the distinction forced upon me 
between ordinary and extraordinary perils. In  
truth, i t  may be said that the way in which the 
cargo was stored was more or less a cause of the 
damage; but I  am of opinion that the evidence 
shows that the cargo was stowed in the ordinary 
way, and if the bad weather had not occurred, and 
the straining had not taken place, thecargo would,
I  think, have arrived without damage, and, conse
quently, the proximate cause of the damage must 
be taken to have been the perils of the seas’.

Then there remains the question of law, whether 
the nuts and (he wine were not allowed to be placed 
in such improper proximity by the master of the 
vessel as to render him liable for the damage that 
ensued, from the wine oozing through the bung- 
holes and the casks leaking and injuring the nuts.
I  think the case of Blalcie v. Stembridqe (6 0. B.
N. S., 894; 28 L. J. 329,0. P.), which was referred
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to, was very much in point in this case, i f  the facts 
bring it  within the proposition of law there laid 
down. I  th ink the facts of this case do bring it  
within the case cited. That is an a fortiori case, 
because there the goods were put on board a ship, 
which although chartered, was put up as a general 
ship, and the shippers would naturally look to the 
master as being responsible for proper stowage ; 
but it  was held that the master was not liable for 
negligence, because the goods had been put on 
board by a stevedore appointed by the charterers. 
In  this case the ship was not a general ship, but 
carried a cargo wholly belonging to the plaintiffs, 
who were in effect the charterers, and it  is ad
mitted that they, as shippers and charterers, put 
on board the wine and nuts consigned to the same 
consignee. The stevedore, who is the agent of the 
charterer by the terms of the charter-party, had 
an empty ship, and might have stowed the cargo 
as he thought fit, subject only to the master’s 
control in matters affecting the safety of the ship; 
yet with all his knowledge on the subject, the 
stevedore deliberately places the wine and nuts in 
the way that has been proved. The contract may 
have been such that he could not stow them in any 
other way, but still i t  is a fact that he does stow 
them in a position from which damage ensues. I  
entertain no douht in my own mind that, in point 
of fact and in point of law, the case has been 
rightly decided in the court below, and I  reject 
the appeal with costs. A t the same time, as it  has 
been urged upon me that it  is a question of im
portance upon the principle of law, I  w ill give 
leave to appeal, in order that the question of law 
may be raised and decided.

Solicitors for the appellants, Loivless and Go. 
Solicitors for the respondent, Ingledew, Ince, 

and Greening.

Saturday, April 17,1875.
T he C hasca.

Damage to cargo—Bill of lading—Perils of the seas 
—Barratry.

A shipowner carrying goods under a bill of lading, 
by which he contracts to deliver in good order and 
condition, certain perils excepted, is bound to 
deliver in that condition, unless prevented by those 
perils, and is responsible for any damage to goods 
occasioned otherwise than by those perils.

Injury to cargo damaged by sea water during a voy
age, in consequence of the barratrous act of the 
crew in boring holes through the sides of the ship 
for the purpose of scuttling her, is not a loss by 
perils of the seas, within the meaning of the usual 
exception in a bill of lading, such as will exempt 
the shipowner from his liability for the damage 
under his contract to deliver in good order and 
condition.

Even i f  such a loss would come within the meaning 
of the words, “ perils of the seas,” in a policy of 
insurance, it is not included in those words as 
used in a bill of lading.

T h is  was an appeal from a decree of the Judge of 
the County Court of Durham (E. J. Meynell, Esq.), 
holden at Sunderland.

The suit was instituted in rem against the ship 
Chasca, as “  a claim in tort in respect of goods 
carried in the said ship, and a claim arising out of 
an agreement made in relation to the use or hire 
of the said ship.”  An appearance was entered on 
behalf of the owners of the ship.

A t the hearing before the County Court Judge 
the following facts were proved :

On the 23rd Jan. 1874, a charter-party was en
tered into at San Francisco between Henry Pratt, 
the master of the American barque Ghasca, and E. 
E. Morgan and Sons, of San Francisco, by which 
i t  was agreed that the ship should proceed to Port
land, Oregon, and there load a cargo of wheat and 
proceed therewith either to Liverpool direct or to 
Cork, for orders to be given thereby the charterers 
or their agents to discharge at either a safe port in 
the United Kingdom, or between Havre and Ham
burgh inclusive, at charterer’s option ; the master 
to sign bills of lading, as decided by the charterers 
or their agents, without prejudice to the charter- 
party, but at no less rates. The barque, accord- 
ingly, proceeded to Portland, Oregon, and there 
loaded a cargo of wheat from the charterer s 
agents, and the master gave a b ill of lading, by 
which he acknowledged the wheat to have been 
shipped in good order by E. E. Morgan and Sons, 
and undertook to deliver the same “  in the like 
good order and condition at the port of as ordered 
at Cork, the dangers of the seas and fire only ex
cepted, unto order or to assigns, he or they paying 
freight for the said wheat.”  When the wheat was 
shipped, the barque was perfectly sound, and was 
certified by a surveyor appointed under the 
charter-party as “  suitable for carrying a dry and 
perishable cargo to any port in the world.”

The barque sailed with the said wheat from 
Astoria, at the mouth of the Columbia River, on 
the 21st March 1874, bound for Cork for orders.

On the 2nd April, whilst on the voyage, it  was 
found that the barque was making water rapidly, 
and on search being made in the forehold i t  was 
discovered that holes had been bored through the 
ship’s sides with augers below the water line, and 
that the water was coming in rapidly. As soon as 
possible the holes were plugged, but the water 
came in for several hours. Later in the same 
month there was a mutiny on board the ship, an 
the mutineers (three of the crew) wero seized an 
put in irons, and whilst in confinement they con
fessed that they had bored the holes in the ship 
side. The ship arrived safely at Cork, and wa 
thence ordered to West Hartlepool to discharge, 
and arrived there on the 26th Aug. 1874. ,

When her cargo was discharged, it  was f°nrl „ 
considerably damaged by salt water. The but ° 
lading had been indorsed to a Mr. John K id d , 
Manchester, who was admitted to be the owner 
the cargo at the time of the institution of the sui > 
and was the plaintiff therein. , t

On behalf of the defendants i t  was shown tn 
the ship had met with very bad weather, ® 
evidence was given to show that the damage 
such as might have resulted from straining- 

For the plaintiff evidence was given to b 
that the damaged grain was in such parts ox 
ship as would naturally be traversed by w 
coming into the ship by the holes. ,

On behalf of the plaintiff it was contended 
the damage was occasioned by acts done by ^  
crew of the defendants’ ship, which acts wer  ̂
within the excepted perils, and for which acts 
defendants were therefore responsible. ,r,at

On behalf of the defendants itwas contended ^  
the cause of the damage was the straining '0 gda 
ship; but that even if  the water coming in thro e £ 
the holes had damaged the cargo, the cau,se t ' ff8s 
was the water coming into the ship, and tn
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a peril of the seas, although the original act was a 
barratrous act of the crew.

The learned County Court Judge delivered the 
following j u d g m e n t “  This was a suit in rem 
for damage to a cargo of wheat. By the bill of 
jading the cargo, which was stated to be shipped 
in good order and condition, is to be delivered in 
like good order and condition, at the port of as or
dered at Cork, the dangers of the seas and fire only 
excepted. The ship sailed on the 22nd March, 
from the port of Astoria, Oregon, and after having 
accomplished several hundred miles of her voyage, 
on the 2nd A pril i t  was discovered that the ship' 
was making water. Upon examination i t  was 
found that holes had been bored in the ship, 
through which the water came in. These were 
plugged, and the ship proceeded on her voyage. 
The crew appear afterwards to have confessed that 
they had made the holes, and that that was the 
fact is admitted on both sides. The ship arrived 
at Cork, and was ordered to Hartlepool, and when 
the cargo was discharged it  was discovered that it 
had been partially damaged by water, and I  am 
satisfied by water which had got into the ship 
tjirough the holes made by the crew. The ques
tion for me to determine is, whether the owner or 
the respondent is answerable for this damage. 
Various arguments were used, and cases cited, 
upon the duties of bailees and carriers, but I  think 
i t  is not necessary to consider those cases, as I  in
timated at the hearing, because the bill of lading 
is a contract which the parties have entered into 
and by which they are bound, and we must look to 
that document to see what the defendant, the ship
owner has undertaken to do. He undertakes to 
deliver the cargo in good order and condition (the 
dangers of the seas and fire only excepted); unless 
that he can bring himself within those exceptions, 
he is liable. That raises what seems the real 
question in the case—whether the damage caused 
by leakage, such leakage being caused by the bar
ratrous act of the crew, is a danger of the sea.
I  here seems much less authority on the point than 
we would have expected to find. Mr. Young 
(plaintiff’s solicitor) argued it  was not a danger or 
peril of;the sea, for that those words meant danger 
from without the ship. I t  may be said, however, 
that the damage was caused from without, viz.' 
from the sea coming against the side of the ship,' 
although i t  would not have caused the damage but 
for an act within. Mr. Young instanced the case 
of Kay v. Wheeler (16 L. T. Rep. N. 8. 66; L. Rep. 
r1 P- 302; 2 Mar. Law Cas. O. S. 466), in which 
it was held that an injury to goods on board by 
rats was not a danger of the sea. There is another 
case to the same effect, Laveroni v. Drury (8 Ex. 
a i j : ^  k* J- 2, Ex.), in which Pollock, C.B., and 
Alderson, B. seemed to think that i f  the rats had 
made a bole in the ship, and water had come in 
and damaged the cargo, i t  might have been within 
the exception, Alderson, B., adding, a rat making 
a hole in a ship may be the same thing as i f  a 
sailor made one. This is not an express decision, 

ut it  appears to have been the opinion of two emi
nent judges. Mr. Brown (defendant’s solicitor) 
cited the case of Blyth v. Shepherd (9 M. & W. 763), 
which, though not an express authority, is in the’ 
defendant's favour. I t  turned on a point of plead
ing. A  declaration on a policy of insurance con
tained two counts, one charging a loss by barratry 
the other by perils of the sea; both were not 
allowed, the real reason, however, being that it  was

contrary to the rule prohibiting two counts on the 
same policy. But the court expressed an opinion 
that a loss by barratry might be described as a 
loss by perils of the sea. In  the case of Heyman v. 
Parish (2 Camp. 149) Lord Ellenborough expressed 
a similar opinion. Those are the only cases I  have 
been able to find on the point, and they are all 
favourable to the defendant’s contention. I  think, 
therefore, I  must hold that the damage was occa- 
sioned by a danger of the sea within the exception 
in the bill of lading. Mr. Young also contended 
that after discovering the leak, the captain should 
have put back to Portland and discharged the 
cargo, as he admitted he thought i t  might have 
sustained damage. No authority was cited for 
this contention. No doubt it was held in Worms 
v. Story (25 L. J. 1, Ex), that i f  a vessel becomes 
unseawortby during a voyage, and the master 
having the opportunity of repairing neglects to do 
so, and the cargo afterwards suffers from perils of 
the sea in consequence of such nonrepair, the 
owner is liable. That, however, is a much stronger 
case; here the leak was at once stopped. The 
master is bound to do the best he can for both 
the ship and the cargo, and he must exercise his 
discretion. I  do not see anything in this case to 
lead me to think he did wrong, or did not exercise 
i.l ,ProPer discretion in proceeding on his voyage. 
Mr. Young finally contended, that although the 
owner might not be personally liable, yet the ship 
might be so under sect. 2 sub-sect. 1, of the Act of 
lob9, under the words ‘ any claim in tort in 
respect of goods.’ I  cannot agree in that 
argument, and think the Legislature could not 
have intended to make the respondent liable 
tor that for which its owner could not be answer- 
able. My judgment is, therefore, for the defen
dants.

A  decree was entered for the defendants, with 
costs, in accordance with the above judgment, and 
from this decree the plaintiff appealed.

Cohen, Q.C. (H. D. Warr with him) for the appel- 
jant (plaintiff).—I  submit that the judgment below 
is erroneous, because it  holds that barratry comes 
w ithin “  perils of the seas ”  : although it  may be 
covered by perils of the seas in a policy of marine 
insurance, i t  is not covered in a bill of lading 
‘ Perils of the seas,”  in a bill of lading, does not 
even include the negligence of a master and crew.
In  Lloyd v. The General Iron Screw Collier Com
pany JU rnr led) (10 L. T. Rep. N. S. 586 ; 33 L. J. 
269, E x .; 2 Mar. Law Cas. O. S. 32), i t  was held 
that an exception in a b ill of lading, of “  accidents 
or damage of the seas, rivers, and steam naviga
tion of whatever nature or kind soever,” does not 
protect the shipowner from liability for damage 
arising from a collision caused by the gross negli
gence of the ship’s master and crew; and in that 
case Pollock, C.B., says : ”  I t  is perfectly well 
known that there is a distinction between a marine 
policy on a ship or goods and an ordinary insu
rance against fire. I f  a man insures his house, and 
goes home in a state such as not to know what he 
is about, and in that condition sets his house on 
fire, he is as much entitled to recover the damage 
so done as if he had gone to bed as sober as a 
judge. But in the case of a marine policy of 
assurance, i t  has been decided that if the loss has 
been occasioned directly by the gross negligence 
of the master and mariners, and i t  is not a case 
within the excepted perils, the owners are liable;”  
and Bramwell, B., said that ”  perils of the seas' ”
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were inevitable accidents, and not events which 
might be avoided by care and prudence. The real 
cause of loss in the present case was the act of the 
crew in boring holes in the ship’s side, and although 
the damage was done by water, the original cause 
is that which must be taken into account. In 
Ionides v.The Universal Marine Insurance Company 
(8 L .T . Rep. 1ST. S. 705; 32 L. J. 170, Ex.; Mar. 
Law Cas. O. S. 353) i t  was held that if goods are 
reduced to such a state by perils of the seas as 
that there is no hope of recovery, but while they 
still exist in specie, they are nominally taken pos
session of by persons in the m ilitary service of a 
belligerent state, this is a loss by perils of the seas 
and not by capture ; that is to say, that if damage 
naturally results from an act done, it must be con
sidered as occasioned by that act and not by the 
consequences of that act. A  shipowner is liable 
for the wrongful and barratrous acts of his crew, 
unless those acts are excepted in his bill of lading. 
The damage in the present case was occasioned by 
barratry, which is not excepted in the bill of 
lading, and the shipowner is therefore liable : (Kay 
v. Wheeler, 16 L. T. Rep. N. S. 66; L. Rep. 2 0. P. 
302 ; 2 Mar. Law Cas. O. S. 466). A shipowner has 
all the liability of a common carrier, and is liable for 
any losses except such as are occasioned by the act 
of God or the Queen’s enemies, unless he limits 
his liability by special contract: (The Liver Alkali 
Company v. Johnson, ante, vol. 1, p. 380 ; vol. 2. 
p. 352 ; 26 L. T. Rep. N. S. 805; 31 L. T. Rep.
N. S. 95; L. Rep. 7 Ex. 267; L. Rep. 9 C. P. 338). 
Here the shipowner has only limited his liability . 
in case of damage from perils of the sea and fire, 
whilst the damage was occasioned by the barratry 
of the crew ; his liability therefore remains.

Milward, Q.C. (/?. 0. Clarkson with him) for the 
respondent (defendant).—The case of The Liver 
Alkali Works v. Johnson is distinguishable, because 
in that case there was no contract at all, except at 
common law, and moreover it  was not a maritime 
contract. Further this is an American ship, and 
the English common law cannot be applied unless 
i t  has been shown to be applicable. I t  has never 
been really established that the owner of a sea
going ship is a common carrier: (The Luero,‘¿2 
L. T. Rep. N. S. 37; 3 Mar. Law Cas. O. 8. 
351.) They are not bound to carry all goods 
that are brought to them. I f  that be so then, 
in order to show their liability as common car
riers, i t  would be necessary to give evidence 
as to their liability as common carriers for the 
goods they do accept. I t  must, be shown that 
there is a custom by which the liability of common 
carriers is imposed upon them, and such a custom 
would be a maritime custom. But then there is 
no such general maritime custom, and therefore no 
liab ility  as common carriers. The question is 
then reduced entirely to the meaning of the con
tract in the b ill of lading contained, and whether 
barratry is or is not a peril of the sea. In  The 
Freedom (ante vol. 1, pp. 28, 136; 24 L .T . Rep.
N. S. 452; L. Rep. 3 P. C. 594) it is said, “ The 
words in the bills of lading, ‘ dangers of the seaB,’ 
must of course be taken in the sense in which they 
are used in a policy of insurance. I t  is a settled 
rule of the law of insurance not to go into distinct 
cases, but to look exclusively to the immediate 
and proximate cause of the loss.”  And in Dudgeon 
v. Pembroke (ante p. 323; 31 L. T. Rep. N. S. 
31 ; L. Rep. 9 Q. B. 581) i t  is distinctly 
laid down that, in the case of loss by perils of

the sea, the proximate and not the remote cause 
of loss must be regarded. Here the proximate 
cause was not the act of the crew, but damage by 
sea water, which is a peril of the seas. But even 
i f  the act of barratry be considered the proximate 
cause, it is an act for which the shipowner is not 
responsible. In  Lloyd v. The General Iron Screw 
Collier Company (ubi sup.) the act of negligence 
was committed within the scope of the authority 
of the master and crew ; it  was a case of collision, 
and the charge was negligent navigation. Here 
the act is wholly out of the scope of the authority 
of the crew, and a principal cannot be liable for 
any wrongful act on the part of his agent com
mitted beyond the scope of the agent’s authority : 

Story on Agency, p. 295.
Cohen, Q.O., in reply.—The shipowner has en

tered into a Specific contract to deliver safely, 
unless he is prevented by certain excepted perils 
named in the bill of lading. He has not been 
prevented by these perils, but by a wrongful act 
on the part of the crew. He is therefore respon
sible.

Sir R. P h il l im o k e .— 'This is an appeal)from the 
judgment of the learned judge of the County Court 
of Durham, in a suit before him, which was a suit 
for damage done to a cargo of wheat.

The evidence established that the damage resulted 
from the barratrous act of the cr3w of the Chasca 
iu boring holes in the bottom of the vessel, through 
which the water came and injured the wheat.

The question which the learned judge had to de
termine, and from which an appeal has been 
brought, was a question simply ot law, namely, 
whether such a barratrous act as that was an ex
cepted peril of the sea, because in this case there 
was a bill of lading in the following words: 
“ Shipped in good order and condition by E. E. 
Morgan and Sons, on board the American barque 
Chasca, whereof Henry Pratt is master, now lying 
at the port of Portland, Oregon, and bound iov 
Cork for orders, to say 16,050 sacks of wheat, con- 
tainingl,994,2561bs.,being marked andnumbered in 
the margin, and are to be delivered in l*a0 
good order and condition at the port of , as or
dered at Cork, the dangers of the seas and fire 
only excepted ;”  and therefore, as this was not a 
danger by fire, the only question is, whether i 
falls within the category of excepted “ dangers 0 
the seas.”  The learned judge came to the conclu 
sion that i t  did, after having an argument a- ' 
dressed to him by counsel, founding his opinio^ 
upon the presumed false analogy in cases o 
policies of insurance to cases depending on t 
contracts contained in bills of lading. ,

How, the first question of law which the cou^ 
has to decide is this ; is the court entitled to loo 
at the real cause, the causa remota, or must it coi 
fine its attention to the proximate cause, just as J 
a policy of insurance ? The real cause the court i > 
in my judgment, entitled to look at. ,

The only case cited to the contrary is The Freed ^  
(ubi sup.), where the learned judge who deliver 
the judgment of their Lordships says: 1 ,
words in the bill of lading, ‘ dangers of the se • 
must, of course, be taken in the sense in 'v'.' a 
they are used in a policy of insurance. 1° ’ 
settled rule of the law of insurance not to g° 
distinct causes, but to look exclusively to ttl0 
mediate or proximate cause of the loss. ; jj. 
that is a dictum in  no way necessary for .
cial conclusion at which their Lordships arn
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and I  say without hesitation, that in my judgment 
i t  was an erroneous dictum, that must have°fallen 
inadvertently from the judge who delivered the 
sentence. I t  must have been an erroneous dictum
because the facts of that case, and others of the'
same kind decided by the Privy Council at the 
same period, all proceeded upon the hypothesis 
that a loss occasioned by negligence was a loss 
winch was not excepted by the exception of “  perils 
of the sea ”  in a bill of lading. I  say, then, that if 
losses occasioned by negligence are not within the 
exception of “  perils of the seas ”  losses occasioned 
by barratry, are a fortiori not within it. Not only 
then, is there a variance with the cases and the 
decision itself, but a variance w ith other cases 
First, the case of Lloyd v. The General Iron Screw 
Colher Company (Limited), in which it  is said
io ■ ‘)- i0ck’ “  We are a11 agreed that the
plaintiff is entitled to our judgment. The decla
ration distinctly discloses the cause of the accident
I t  sets out the bill of lading, from which certain 
common perils are excepted, including barratry of 
the masters and mariners, but not gross negli
gence or improper conduct short of barratry, 
then to the defendant’s plea, that they were pre
vented from carrying the goods by the perils ex
cepted, the plaintiff, to prevent any mistake, 
replies that the supposed perils were incurred by 
and through the gross negligence, mismanagement, 
and improper conduct of the defendants’ servants 
and not otherwise. The opinions handed down to 
us by those who have discussed these matters, and 
the decided cases, clearly establish the proposition 
that in cases of this sort we are to look, not at 
the causa proximo,, but at the real cause of the 
loss. Here, therefore, if  the direct negligence of 
the master and mariners should turn out to be the 
cause of the loss, the plaintiff is entitled to recover, 
notwithstanding the exception in the bill of 
lading. In  the case of Grill v. The General Iron 
bcrew Collier Company, decidedin 1864 by a judge 
whose opinions are always cited with the highest 
respect in every court of justice, the late Mr. Justice 
Willes says : “ As, however, reference has been 
made to cases on policies of insurance, and the in 
terpretation that has been given to them, I  may 
say that a policy of insurance is an absolute con
tract of indemnity from loss by perils of the sea, 
and it  is only necessary to see whether the loss’ 
comes within the terms of the contract, and is 
caused by perils of the sea. The fact that a loss 
is partly caused by things not distinctly perils of 
the sea does not prevent i t  coming within the con
tract. In  the case of a bill of lading it  is different, 
because there the contract is to carry with reason
able care, unless prevented by the excepted perils.”
f. arrl’ therefore, of opinion that the dictum cited 
irom the case of The Freedom cannot be put forward 
with any force as an authority that the court 
should derive the law as to bills of lading from 
the law as policies of insurance.

lbe next question is one of fact, and I  have 
anticipated the opinion of the court by saying that 
Jt seems to have been admitted that i t  was the 
oring of the holes in the bottom of the vessel bv 

barratrous act of the crow.
Now, the th ird  question is one of law. Was 

this barratrous act a peril of the sea p I  have 
no hesitation in arriving at the conclusion to 
Winch common sense, as well as all the interests 
«r navigation, seem to render it  desirable for the 
court to arrive, namely, that an act of this kind is

[A dm.

not a peril of the sea, and, on the authority of the 
cases and on principle I  am constrained to reverse 
the sentence ot the court below, and to pronounce 
in favour of the respondent, with costs.

Solicitors for the appellants, Pritchard and Sons, 
agents for Bateson and Co., Liverpool.

Solicitor for the defendants, Thomas Cooper, 
a£enfc -K»* Brown and Son, Sunderland.

Bee. 10,1874, and June 7, 1875. 
T he T ttrliani

N scessaries—Material men—Mortgagee—Maritime 
lien—Priority-Practice—Transfer from County 
Court—Reference to registrar and merchants— 
Ship under arrest of High Court—Subsequent 
arrest by County Court.

An advance of freight to enable a master to pay his 
ship’s disbursements before sailing does not give 
the charterer a claim against the ship, which will 
take precedence of the claim of a mortgagee ; nor 
does an advance for a similar purpose made by an 
insurance company.

Where it is necessary that a wooden ship bound 
upon a particular voyage should be coppered, the 
coppering is a “  necessarŷ  for the voyage,”  which 
gives the material man doing the work to a foreign 
ship, upon the orders of the master, a maritime 
hen.

Wherê  causes of necessaries and wages had been 
instituted against a ship in the High Court, and 
other causes of necessaries in a County Court 
against the same ship, and the latter had been 
transferred after decree made to the High Court 
for the purpose of enforcing the decrees, the ship 
being under the arrest of the High Court, the latter 
court ordered all the causes to be referred to the 
registrar and merchants to report the amount due 
thereon.

Semble, that where a ship is under the arrest of the 
High Court, and causes are also instituted in the 
County Court against the ship, she should not be 
arrested by the County Court, as it is not probable 
that the ship will be removed out of the jurisdiction 
of the County Court without satisfaction of the 
plaintiff’s several claims, within the meaning of 
the County Courts Admiralty Jurisdiction Act 
1868, sect. 22.

S e v e r a l  suits were instituted in rem against the 
Greek brig Turliani, in the H igh Court and in the 
County Court of Northumberland, holdenat New
castle.

No. 6877 was a cause of necessaries instituted in 
the High Court on the 23rd may 1874, on behalf of 
Ernesto Rodinis, ship chandler and merchant. The 
claim made in this cause w ill be found set out in 
the first schedule to the registrar’s repqrt (post). 
The ship was arrested in this suit by the marshall, 
and remained under arrest t i l l  the claim was 
on the 30th June pronounced for, and the vessel 
was sold by an order of the court. An appearance 
was on the 10th Dec., subsequently entered in this 
cause by Demetrio Yafiadachi, a mortgagee of the 
ship as defendant.

No. 6893 was a cause of necessaries, instituted 
on behalf of George Varnakiottes, shipbroker, in 
the County Court of Northumberland, holden at 
Newcastle, but transferred before proceedings to 
the High Court, by order of the latter court. The 
claim made in this case w ill be found set out in 
the second schedule to the registrar’s report (post),
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and was pronounced for on the 8th July 1874, w ith
out prejudice to other claims. An appearance was 
also entered in this suit by the mortgagee on the 
10th Dec.

No. 6895 was a cause of necessaries instituted in 
the High Court on behalf of Thomas Grieve, hard- 
wareman. This claim appears on schedule 3 to 
the registrar’s report, and was on the 14th July 
1874 pronounced for without prejudice to other 
claims. An appearance was also entered in this 
suit by the mortgagee on the 10th Dec.

No. 6911 was a cause of necessaries (so called) 
instituted on behalf of Felice Brnma and others. 
This case was originally instituted in the County 
Court of Northumberland, holden at Newcastle, 
against the ship in rem, to recover an advance of
1451., made at North Shields upon the security of 
an instrument in the following terms :

I ,  the undersigned, Zani Cambani, master of the Greek 
brig Turliani, acknowledge to have received as a loan 
from Messrs. Bruma, Villa, and Schiaffino, on account of 
the Casa Marittima of Genoa, the sum of 1451., for the 
last expenses necessary for the continuation of my present 
voyage from North Shields to Buenos Ayres, binding 
myself to pay the said sum to the order of the Casa 
Marittima fifteen days after my arrival; and for the said 
sum I  bind the freight and the ship. In  faith of which 
I  have signed the present document in duplicate, one 
taking effect, the other to be void.

Done at North Shields, 14th April 1874.
(Signed) Zani Cambani, Master.

The ship was arrested in this suit by the County 
Court on the usual affidavit that she was about to 
leave the jurisdiction; at the time of such arrest 
she was already under arrest by the High Court in 
cause No. 6893. No appearance was entered in 
the County Court, and the plaintiffs obtained a 
decree for the amount claimed. After this decree 
the cause was, on the application of the plaintiffs, 
transferred, on the 1st July 1874, to the High 
Court, in order that they might be able to enforce 
their judgment against the ship, which was under 
the arrest of the High Court. An appearance was, 
after such transfer, entered in this suit, also in the 
High Court, by the mortgagee.

No. 6913 was a cause instituted on behalf of 
William Boyd, under the 2nd section of the County 
Court Admiralty Jurisdiction Act Amendment Act 
1869 (32 & 33 Viet. c. 51), to recover 2901. for 
breach of charter-party, dated the 17th March 
1874, and made between the plaintiff and the master 
of the Turliani, the said sum of 2901. being an 
advance of freight made by the plaintiffs, as char
terer, to the master of the Turliani, in relation to 
the carriage of goods under the said charter-party 
in the said vessel Turliani. This cause was origi
nally instituted in the County Court at Newcastle, 
and no appearance having been entered in the 
County Court, the plaintiff obtained a decree for 
the amount claimed. The ship was arrested by 
the County Court in this suit, although already 
arrested in the High Court. After decree the 
cause was, on the application of the plaintiff, trans
ferred on the 1st July to the High Court, to enable 
the plaintiff to enforce his judgment. An appear
ance was, after transfer, entered in the High Court 
in this suit also by the mortgagee.

No. 6918 was a cause of necessaries instituted on 
behalf of John Freeland Fergus Common, and 
Robert Brotherick Avery. The items of claim in 
this cause w ill be found set out in schedule 4 to the 
registrar’s report (post). The metal and nails ap
pearing thereby to have, been supplied were fu r

nished by the plaintiffs for the purpose of coppering 
the ship. This coppering was done at North 
Shields by direction of Companis, the master, and 
a foreign surveyor. The vessel was at this time 
bound on a voyage to Sierra Leone; she was iron- 
fastened, and it was admittedly an imprudent thing 
to copper an iron fastened ship, but the plaintiffs 
supplied the ship under the master’s orders, and to 
obviate any evil consequences took care that the 
heads of the iron holds should be well covered with 
lead to prevent their coming in contact with the 
copper sheathing. The remaining facts material 
to this claim will be found set out among the 
“  Reasons ”  for the registrar’s report: (See post.) 
This cause was instituted originally in the County 
Court at Newcastle, and the ship was arrested by 
that court, although already under arrest in the 
High Court. A  decree was there obtained, in 
default of appearance, and the cause was after
wards,on the application of the plaintiff,transferred 
on the 7th July to the High Court, to enable him 
to enforce his judgment against the ship, then 
under the arrest of the H igh Court. An appear
ance was entered in the High Court in this suit 
also by the mortgagee.

No. 6919 was a cause of necessaries instituted on 
behalf of the said John Freeland Fergus Com
mon. The items of claim in this cause will be 
found set ont in schedule 4 to the registrar’s re
port. The work therein claimed for was in respect 
of docking and undocking the ship, burning and 
blacking her bottom, caulking her beams and butts 
under the metal, finding and laying on felt, punch
ing, laying on, nailing and dressing the yellow 
metal (claimed for in cause No. 6919), finding all 
labour and material (except yellow metal), includ
ing dock dues. The extras claimed included lead 
for covering the iron bolts and felt. The smith’s 
work claimed was in respect of necessary repairs 
to the ship’s gear. The work was done under the 
circumstances mentioned in cause No. 6911, and 
the cause was instituted and transferred after 
decree, precisely in the same manner as cause No. 
6911. An appearance was entered in the High 
Court in this suit also by the mortgagee.

No. 6941 was a cause of bottomry instituted in 
the High Court on behalf of Demetrio Vafiadachi. 
the mortgagee before mentioned. The clairn in 
this cause was based upon two instruments,binding 
the ship for the payment of certain sums of money 
advanced by Vafiadachi to enable the owners ot 
the Turliani to build and fit her out for her first 
voyage. These instruments, not being bottomry 
bonds by English law, and the plaintiff having no 
claim of priority over persons having maritime 
liens upon the ship, this cause was abandoned,and 
Vafiadachi entered an appearance in the other 
cases, as mortgagee of the ship under the said 
instruments. _

No. 6961 was a cause of wages instituted in the 
H igh Court on behalf of Companis (otherwise 
Cambani), the master, and the sum claimed 
was 1017. 19s. 9d. which was on the 10th Nor- 
1874 pronounced for without prejudice to othe 
claims. The ship had been built by one Jo“  _ 
Zancopulo, who sold part of her to Coin' 
panis for 35,000 drachms. I t  was agreed tba 
Zancopulo was to be captain, but that when ^ 
was ashore Companis was to act as captain, an 
have control of the ship and her affairs. Be for 
the ship went to North Shields she had carrie 
cargo to Cuxhaven from the Levant. A t CuxhaV
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Zancopulo was taken ill, and directed the ship to 
go to Swansea to take up a charter to carry coal to 
Sierra Leone. Oompanis, however, took her to 
North Shields, owing to contrary winds. W hilst 
at Nonh Shields a charter-party was entered into 
by Companis to go to Buenos Ayres with coals, 
and the ship, after being coppered, was duly laden 
under the charter-party. Companis, whilst at 
Newcastle, received various sums for the ship 
from the chartererand brokers, and had previously 
received considerable sums from Zancopulo at 
various times. Zancopulo alleged that the cop
pering of the ship was wholly without his know 
ledge and consent.

Dec. 10, 1874;—James P. Aspinall moved on 
behalf of the mortgagee that the several claims be 
referred to the registrar, assisted (if necessary) by 
merchants, to examine and report thereon, as 
usual.

E. G. Clarkson, for the plaintiffs in causes Nos. 
6911, 6913,6918,6919, transferred from the County 
Court, objected upon the ground that the claims 
therein had already been investigated and pro
nounced for by the County Court, and that the 
defendant having neglected to enter an appearance 
in the County Court had no right to have the 
claims re-opened now. In  cause No. 6913, the 
claim is for a sum advanced ; a reference is un
necessary there.

Gains/ord Bruce, for the other plaintiffs, con
tended that as the defendant had allowed such a 
length of time to elapse before asking a reference, 
he was now too late; and, further, that i t  would 
be useless to refer No. 6895, on account of the 
smallness of the claim.

Aspinall, in  reply.
Sir R. Phillimore.—I  shall order all the claims, 

except that in causes Nos. 6895 and 6913, to be 
referred to the registrar. In  taking this course I  
do not wish it to be understood that I  decide that 
these claims in which judgments have already 
investigated are to be reopened. Whether it  will 
be necesssary to reopen them or not is a question 
with which the registrar must deal when they 
come before him. There is, however, one matter 
in the case to which I  wish to call attention. I t  is 
worthy of remark that this vessel, although under 
the arrest of this court, was arrested in several 
of theother suits by the same County Court, which 
is hardly consistent with the spirit of the County 
Courts Admiralty Jurisdiction Act, giving power 
to arrest only when there is a probability of the 
ship being taken out of the jurisdiction, the expense 
being very needlessly augmented thereby. I  think 
i t  is desirable that the Bar and the Profession 
should consider this matter, which is one of im
portance.

In  accordance with this order, the several claims 
came before the registrar, assisted by Sidney 
Young, Esq., merchant, who issued the following 
report:
To the Bight Honourable the Judge of the High Court of 

Admiralty of England.
Whereas there have been instituted in or transferred to 

this court nine different causes against the above-named 
foreign vessel, to w it :—

No. 6877, for necessaries on behalf of E. A. Bodinis.
„ 6893, for necessaries on behalt of George Varna- 

kiottes, shipbroker.
,, 6895, for necessaries on behalf of Thomas Grieve. 
,, 6911, for necessaries (so called) on behalf of Messrs. 

Bruna, Villa, and Schiallino, a cause trans-

ferredfrom the Northumberland County Court, 
. at Newcastle.

No. 6913, for breach of contract on behalf of William  
Boyd, also transferred from the above-named 
County Court.

„ 6918, for necessaries on behalf of Messrs. Common 
and Avery, also transferred from the above- 
named County Court.

„ 6919, for necessaries on behalf of Mr. Common, also 
transferred from the above-named County 
Court.

,, 6941, for bottomry (afterwards acknowledged to be 
mortgage) on behalf of Basilio Papayanni, 
agent of Demetrio Vafiadachi.

„ 6961, for wages and disbursements on behalf of 
John Companis as master of the vessel.

And whereas, on the 10th Dec. ult., you were pleased, 
at petition of the mortgagee, the plaintiff proceeding in 
cause No. 6941, to refer the claims in causes 6877 6893 
6911, 6918, 6919, and 6961, to the registrar to report the 
amount due thereon, to waive reference in causes 6895 
and 6913.

And whereas the proctors representing the parties in all 
the above-mentioned causes, have agreed that I  should 
also report as to the right of several plaintiffs to the 
priority of payment outof the proceeds in court, as well 
as on the question of costs.

Now I  do most humbly report that I  have, with the 
assistance of Sydney Young, Esq., of London, merchant, 
carefully examined all of the claims filed in these causes, 
together with all accounts and vouchers, and the papers 
and proceedings produced and brought in, and having 
on the 29th Deo. ult. heard the evidence of Ernesto 
Antonio Bodinis, the plaintiff in cause No. 6877, of George 
Varnakiottes, the plaintiff in cause No. 6893, of John 
Zancopulo, the owner of 32-64ths of the vessel, a witness 
produced by the mortgagee, and on the 4th Jan. inst. 
heard parties through their proctors, on all sides, I  
find that the several claims ought to be paid out of the 
proceeds of the vessel, now remaining in court, in the 
following order:

(1.) The taxed costs of all parties, including those in- 
curred as well in the County Court as in this court, save 
the costs of the plaintiff in cause 6961.

(2.) The claims of the material men for necessaries, to 
the extent fo l lo w in g In  cause 6877, 1911. 5s. 3d • in 
6893, 901. 13s. l i d . ; in 6895, 131, 16s 4d .: in 6918 
1291. 15s. lOd.; in 6919, 1061. 19s.; as stated in the 
schedules 1, 2, 3, 4, and 5, hereto annexed.

(3.) The claim of the mortgagees in cause 6941, to value 
of 1000 French gold twenty-five franc pieces, equal to the 
sum of 8001. sterling, on his filing an affidavit to the effect 
that no part of the said mortgage debt has been paid, or 
any interest thereon.

(4.) The balance (if any) to be applied to the satis
faction of the remaining claim or claims in such manner 
as I  may hereinafter, if  required, report.

A ll which is humbly submitted by
, , . (Signed) h . C. Rothery, Registrar. 
Admiralty Registry, Doctors’ Commons,

6th Jan. 1875.
No. 6877. _ Schedule 1.

E. A. Bodinis, shipehandler and merchant.
Claimed. Allowed.

1. Paid for le tte rs ..........
2. Cash lent for ship’s use .

£  s. d . £ s. d.
.... 0 2 10 ... 
.... 40 18 4 ...

3. Goods supplied.......... .... 176 2 10 ... ..179 2 10
4. Bonded stores.......... .... 15 2 5 ... ... 15 2 5

¿6326 6 5 191 5 3

No. 6893. Schedule 2.
George Varnakiottes, shipbroker

Claimed. Allowed.
£ s. d. £  s. d.

1. Reporting ship at Custom
House................................. 1 1 0 ..... . 1 1 0

2. Notioe to Board of Trade for
measure brief..................... 0 16 0 ..... . 0 16 0

3. Cash to master ..................... 4 0 0 .....
4. Cash to North Sea pilot ...... 3 10 0 .....
5. Expenses incurred in trying

to negotiate a loan, and ob
tain money for ship’s use... 5 0 0 .....
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1 aimed. Allowed.
6. Trimmers loading vessel .......413 6 11 .... .  3 611
7. Telegrams to Genoa ..............  1 1 3 .....
8. Agency and expenses andpetty

disbursements, and for act-
iDg as interpreter ...... .......  15 15 0 .... .. 10 10 0

9. CaBh to master .. ...................  75 0 0 .... .. 75 0 0

.£109 10 2 90 13 11
H . C, R o t h e r y , Registrar.

No. 6895 Schedule 3.
Thomas Grieve, hardwareman.

Claimed. Allowed.
£  s. d. £  s. d.

....................  13 16 4 .... .. 13 16 4
H . C. R o t h e r y , Registrar.

No. 6918. Schedule 4.
Claimed. Allowed.
£  s. d. £  s. d.

1. Metal and nails ... .......... ........ 158 1 0 ... ,..158 1 0
Deduct

2. Cash received on account ... 40 0 0 .... o o o

Add 118 1 0 118 1 0
3. Metal omitted in above ao-

... 11 14 10count............... .................. 11 14 10 ...

£129 15 10 129 15 10
H . C. R o t h e r y , Registrar.

No. 6919. Schedule 5.
M r. Common, shipbuilder.

Allowed.Claimed.
«£ s. d. £  s. d.

1. Contract work ... .................. 76 5 0 ... ... 76 5 0
2. E xtras .................. .................. 19 6 3 ... ... 19 6 6
3. D itto ..................... ................... 36 8 9 ... ... 36 8 9
4. Smiths’ w ork......................... 14 19 0 ... ... 14 19 0

Deduct 146 19 0 146 19 0
5. Cash received on account ... 40 0 0 ... ... 40 0 0

£106 19 0 106 19 0
H . C. R o t h e r y , Registrar.

The reasons upon which the registrar based his 
report were given by him in w r it in g  as follows :—

“  The circumstances of this case are very 
peculiar.

“  I t  seems that the Turliani or Turlina was a 
Greek vessel, built at Syra in the year 1872 by 
one Zancopulo. Whilst she was building, Zanco- 
pulo sold one half of the ship for the sum of 35,000 
drachms to a person named Companis, and the 
vessel was registered in their jo int names. I t  was 
arranged that for the first year, at all events, 
Zancopulo should be the master, and Companis 
mate; but that when Zancopulo was on shore, 
Companis was to be the master, and to have the 
management and control of the ship and of its 
affairs. I t  further appears that the owners, being 
unable to provide the necessary funds for the com
pletion of the vessel borrowed from a Greek 
named Demetrio Vafiadacbi, two sums of 700 and 
300 Napoleons respectively, for which they gave 
two mortgages on the ship.

“  The ship left Syra with Zancopulo on board as 
master, and Companis as mate, and proceeded 
thence to Cyprus, Odessa, and other places, and 
ultimately arrived with a cargo at Falmouth, 
whence she was ordered to proceed to Leery. On 
her way there she got on toa bank, and was obliged 
to put into Cuxhaven, where the cargo was dis
charged. A t Cuxhaven she was placed on a bank, 
there being no dry docks there, and her bottom 
was caulked and tallowed, but no other repairs 
were done to her. She then sailed with Companis 
as master, Zancopulo remaining at Cuxhaven, 
partly because of his health, partly to settle the 
averages for Swansea, where a charter bad been

obtained for her to carry a cargo of coals to Sierra 
Leone.

“  I t  is said that on the way the vessel met with 
contrary winds, and, accordingly, instead of con
tinuing her voyage, she proceeded to the Tyne, 
where Companis obtained a charter for her to 
convey a cargo of coals to Buenos Ayres. A 
quantity of necessaries having there been supplied 
to her, and her bottom having been coppered, she 
was ready to sail on her intended voyage, when 
she was arrested at the suit of the necessaries men.

“  In  the meantime, Zancopulo, having heard of 
the change of the vessel’s destination, came over 
from Cuxhaven, and seeing the condition of affairs, 
he endeavoured to raise money to satisfy the claims 
upon her, but in vain. Accordingly the several 
suits, some of which had originally been instituted 
in the County Court of Newcastle, but were after
wards transferred to this court, proceeded; and 
on the 30th June last the court ordered the vessel 
to be appraised and sold to answer the claims 
against her.

“  The vessel was accordingly sold, and the prc- 
ceeeds, amounting to 18101, were on the 14th Sept, 
last paid into court. But in the meantime other 
suits had been brought against the vessel, and 
amongst them one on the 8th Aug. by Demetrio 
Yafiadachi, the mortgagee, suing as a bottomry 
bondholder, and another on the 28th of the same 
month by Companis, the master, for his wages and 
disbursements. The claim, I  should observe, of 
Demetrio Yafiadachi to sue as a bottomry bond
holder was overruled by the court, but he was 
allowed to claim in respect of his two deeds for 700 
and 300 Napoleons respectively as a mortgagee.

“  There were then nine causes against this vessel, 
and it  was agreed that they should all be referred 
to myself to report the amounts due thereon, and 
at the same time to decide the right of the respec
tive parties to priority of payment out of the 
proceeds.

“  Accordingly, all the causes came before me on 
the 29th Dec., and on the 4th and 6th Jan. last, 
witnesses were examined, and the case was very 
fu lly discussed; and the conclusion to which I  came 
was as follows :—

“  First, that this being a foreign ship, a claim 
for necessaries, strictly so called, would, on the 
authority of The Ella A. Clark (Brown. & Lush. 
32), constitute a maritime lien under the 6th sec
tion of the 3 & 4 Yict. c. 65, and as such take 
precedence of the claims of a mortgagee, which is 
not a maritime lien.

“  Secondly, that this being a foreign ship, a claim 
for necessaries would, on the authority of the case 
of The Jenny Lind (L. Rep. 3 Adm. & Ecc. 529), 
take precedence of that of the master of a ship for 
his wages and disbursements, where the master, 
as in this case, was part owner, and had mortgaged 
his interest in the ship.

“ Thirdly, that an advance of freight was not a, 
necessary within the meaning of the Act, and that, 
therefore, such a claim would not be entitled to 
precedence over that of the mortgagee.

“  Fourthly, that a claim for moneys advanced, 
by an insurance company was equally not a claim 
for necessaries, and would consequently not take 
precedence over that of the mortgagee.

Fifthly, that looking at the various sums 
which it  was proved that Companis, the master, 
had received at different places, to. his conduct at 
North Shields, and to the general facts of the case,
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ir, had nob been shown to my satisfaction that any
thing whatever was due to him in respect of his 
■wages and disbursements, and that his claim 
ought therefore to be disallowed in toto.

‘ Sixthly, that seeing the difficulties which sur
rounded the case, it  seemed to me that all the 
claimants, except Companis, were entitled to their 
costs, as well in this court as in the County Court. 
I  therefore held .—

“ (1.) That the costs of all parties, save those of 
Companis, the master, in cause No. 6961, 
should first be paid out of the proceeds.

“  (2.) That then the claims of the material men 
for necessaries, in causes Nos. 6877,6893, 
6895, 6918, and 6919, should be paid to 
the extent reported due.

“  (3.) That then the claims of the mortgagee 
should be satisfied on his furnishing satis
factory proof that the claim had not been 
paid.

And if  after the payment of the above claims 
any balance remained, which seemed not to be 
very likely, the question should again come before 
me to decide how such balance should be distri
buted amongst the remaining creditors.

“  To this ruling, as I  understand, no exception 
is taken, except in regard to the allowance of the 
claims in causes Nos. 6918 and 6919, which were 
mainly, i f  nob entirely, for the cost of coppering 
the vessel; and it  was contended that this was 
not a necessary. I t  was said that Zancopulo had 
designed the vessel for a voyage to Sierra Leone, 
for which i t  would not have been necessary to 
copper the vessel; but that, by altering her desti
nation to Buenos Ayres, the coppering had become 
necessary. Now I  am a little  at a loss to see what 
greater authority Zancopulo had to decide upon 
the destination of this vessel than Companis, see
ing that they both held an equal share of her, and 
that Zancopulo, by remaining on shore at Cux- 
haven, had virtually given up the command of 
the vessel and the management of its affairs to 
Companis.

“  But apart from this, I  am told by my assessor 
that whether the vessel went to Sierra Leone or to 
Buenos Ayres, i t  was equally necessary that she 
should be coppered. Assuming that she was 
destined for a voyage to chose climates, it  was 
essentially necessary that she should be coppered. 
The coppering was a necessary for the voyage, 
whether she went to the one place or the other. 
Now it  has been laid down by the present learned 
judge in the case of The Riga, reported in 3 Law 
Reports, A. & E., that there is no distinction to be 
drawn between necessaries for the ship and neces
saries for the voyage. A t page 522 he observes,
‘ I  am unable to draw any solid distinction (espe
cially since the last statute) between necessaries 
for the ship and necessaries for the voyage; and I  
shall follow the doctrine of the common law, as 
laid down by the high authority of Lord Ten- 
terden, in the case of Webster v. Seekamp. In  
that case he says, the general rule is that the 
master may bind his owners for necessary repairs 
done, or supplies provided for the ship. I t  was 
contended at the trial that this liab ility of the 
owners was confined to what was absolutely neces
sary. I  think that rule too narrow, for it  would be 
extremely difficult to decide, and often impossible, 
in many cases, what is absolutely necessary. If, 
however, the ju ry are to inquire only what is 
necessary, there is no better rule to ascertain that

than by considering what a prudent man, if pre
sent, would do under circumstances in which the 
agent, in his absence, is called upon to act. I  am 
of opinion that whatever is fit and proper for the 
service on which a vessel is engaged, whatever the 
owner of that vessel, as a prudent man, would have 
ordered i f  present at the time, comes within the 
meaning ot the term ‘ necessaries;’ as applied to 
those repairs done or things provided for the ship 
by order of the master, for which the owners are 
liable.’ Every word in this passage appears to be 
specially applicable to the present case. As prudent 
owners it  was their duty, as they intended her for 
such a voyage, to have her coppered.

“  I t  was said, however, that it  was not a prudent 
thing to copper an iron fastened ship such as this 
was, and that Mr. Common so admitted before me, 
but the captain and the foreign surveyor directed 
i t  to be done, and Mr. Common took the best 
measures for preventing any evil consequence 
arising from such a proceeding by covering the 
heads of the iron bolts with lead.

“  I t  was on these grounds that I  allowed the 
coppering. Nor is i t  to be forgotten that the 
coppering must have added considerably to her 
value, when she came to be sold by the court; and 
that to a certain extent, therefore, the value of the 
copper may be said to be in the proceeds.

“ (Signed) H . R. R o th e e y , Registrar.
“  15th Feb. 1875.”
To this report, in so far as i t  decided that the 

plaintiff in cause No. 6919 was entitled to recover 
for necessaries supplied the defendant (the mort
gagee) took objection, and his petition filed in 
objection to the report was, so far as material, as 
follows:—

2. The Turliani was a Greek brig of about 274 tons 
register. She was built at Syra in the latter part of the 
year 1872, and was fastened with iron bolts. She was 
owned in moieties by John Zancopulo, master mariner, 
and Zanni L. Companis, mariner. Zancopulo was master 
of the Turliani until the month of February 1874, and 
Companis was a seaman on board her.

3. In  or about the month of Feb. 1874 the Turliani, in 
consequence of damage received at spa, put into Cux- 
haven, where she was caulked and some repairs were 
done to her. The said John Zancopulo, finding it  ex. 
pedientto remain fora time at Cuxhaven, instructed the 
said Companis to take the Turliani to Swansea where 
the said Zancopulo had arranged a charter for her, and 
where he intended to rejoin her.

4. The Turliani accordingly proceeded to sea in charge 
ot a pilot, but instead of going to Swansea the said Com
pañía proceeded with the Turliani to North Shields, 
where she arrived on or about the 4th March 1874. The 
Turliani was then in good repair and seagoing condition, 
and not in want of any repairs, except some caulking and 
slight repairs to her upper works.

5. The said Companis, without the knowledge or sanc
tion of the said Zancopulo, and before the arrival of Zan- 
copulo at North Shields, employed the plaintiff to do the 
caulking and repairs mentioned in the preceding article, 
and to sheath the Turliani with yellow metal, and the 
sum allowed by the registrar to the plaintiff in this cause 
is the amount of his account for the said repairs and 
metalling.

6. I t  was most imprudent and improper to metal the 
Turliani, she being an iron-fastened vessel. I t  was im
possible to place the metal in contact with the iron, in 
consequence of the galvanic action which would thereby 
be produced upon the metal, and it was consequently 
necessary to take unusual precautions to prevent the 
contact of the metal with the iron bolts, and the expense 
of metalling the Turliani was thereby largely increased.

7. A t the time of so metalling the ship the plaintiff 
well knew that the Turliani was an iron-fastened vessel, 
and was aware of the consequent impropriety and impru
dence of metalling her.

8. On the 6th Jan. 1875 the plaintiff, John Freeland
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Fergus Common, attended before the registrar, in the 
registry of this honourable court, to explain a mistake in 
the plaintiff’s account in another cause against the Tur
liani, and the said John Freeland Fergus Common there
upon, in the presence of the solicitors for the plaintiff and 
defendant, stated to the registrar that he knew that the 
Turliani was an iron-fastened ship, and that he was 
aware of the imprudence of metalling the vessel, but that 
in oonsequence of the said Companis directing the vessel 
to be metalled, he took care, before placing the metal on 
the vessel, to cover the heads of the iron bolts with white 
lead, and then to place pieces of sheet iron over each 
bolt, and nail it  on with copper or yellow metal nails.

9. By reason of the premises the defendant’s solicitors 
Bnbmit :—

(«) That it  was not necessary or proper to metal the
Turliani.

(4) That under the oircumstances hereinbefore pleaded 
the plaintiff’s claim, in so far as the metalling is 
concerned, is not a claim for necessaries within the 
true intent and meaning of the 3 & 4 Viet. c. 65, 
s.6.

(c) That the claim of the plaintiff for metalling the 
Turliani ought to be postponed to the claim of the 
defendant as mortgagee.

And the petition prayed the right honourable 
the judge to refer the said report back to the 
registrar, with directions to amend the same, in so 
far as it reported in favour of the priority of the 
plaintiff’s claim for metalling the Turliani over 
the defendant’s, and to condemn the plaintiff in so 
much of the costs of the said reference as related 
to their said claim, and in the costs of that objection, 
and that otherwise justice might be administered to 
the defendant in the premises.

The answer of the plaintiff, John Freeland 
Fergus Common, admitted the truth of the allega
tions contained in article 1 of the said petition, 
and craved leave to refer to the said report and 
registrar’s notes and reasons. I t  also admitted 
thé truth  of the allegations contained in the second 
article of the said petition, but further stated that 
upon the said John Zancopulo and Zanni Companis 
becoming co-owners of the Turliani, it  was agreed 
between them that when the said John Zancopulo 
should be on shore the said Zanni Companis 
should be her master, and have the control of her 
and of her affairs. The answer then continued as 
follows :

3. As to the third and fourth articles of the said peti
tion, the Turliani, after leaving Cuxhaven, met with con
trary winds, in consequence of which the said Companis, 
who was then her master and had the management of 
her affairs, took her into North Shields, where she 
arrived, as in the said petition stated. The said Com
panis was then still owner of a moiety of the Turliani. 
On her so arriving at Shields she was in want of caulking 
and repairs to her upper works, and she was not metalled. 
The plaintiff was not aware of any such directions having 
been given by Zancopulo to Companis, as stated in the 
said petition, until the hearing of the reference in this 
cause by the registrar.

4. As to the fifth article of the said petition : After 
such arrival at Shields, the said Companis, being such 
master and part owner of the Turliani and having the 
management of her affairs, chartered her to prooeed on 
a voyage to Buenos Ayres, and he employed the plaintiff 
to do the necessary caulking and repairs to the Turliani, 
and to sheath her with yellow metal, and the plaintiff 
accordingly, by the direction of the said Companis, and of
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the surveyors employed by or on behalf of her owners or 
underwriters, did such caulking and repairs, and sheathed 
her with yellow metal, and the sum allowed by the regis
trar is the amount of the plaintiff’s acoount for Buch 
caulking repairs and metalling.

5. As to the sixth and seventh articles of the said peti
tion : In  order that the Turliani might perform either 
the voyage contemplated by Zancopulo, which was a 
voyage to Sierra Leone, and other places on the voyage to 
Buenos Ayres, it  was necessary to metal her, notwith
standing that she was iron-fastened. I t  was not impru
dent or improper to metal her, provided proper pre
cautions were taken to prevent galvanic action, and 
proper precautions were taken by the plaintiff, who knew 
the said vessel was iron-fastened, to prevent such galvanio 
action. The precautions taken were such as are UBnal in 
metalling iron-fastened vessels. The expense of metalling 
was thereby necessarily larger than it  would have been if 
the Turliani had been a copper fastened vessel. Save as 
herein appears, the plaintiff denies the truth of the 
allegations in the said sixth and seventh articles.

6. As to the eighth article of the said petition : The 
plaintiff stated that after the Turliani came into dock he 
found that she was an iron-fastened ship, and in the sense 
that it  would have been better to have replaced the iron 
fastenings with oopper, if possible, before metalling the 
vessel, he stated that he was aware of the imprudenoe of 
metalling her—meaning that it  would be imprudent, 
unless proper measures were taken with regard to the 
bolts—and he stated, that in consequence of Companis 
and the surveyors of the vessel directing her to be 
metalled, iron-fastened as she waB, and ordering that 
before placing the metal on the vessel he Bhould take the 
usual precautions, namely, those of covering th6 heads of 
the iron bolts with white lead, and then placing pieces of 
sheet lead over each bolt, and nailing such pieces on with 
copper or yellow metal nails ; he followed such orderB and 
took such precautions. Save as herein appears, the 
plaintiff denies the truth of the said eighth article.

7. The plaintiff submits that his said claim was pro
perly allowed by the registrar, and that it  is entitled to 
priority over the claim of the defendants as mortgagees.

The answer prayed the right hononrable the 
judge to confirm the report of the registrar, and to 
reject the prayer of the said petition.

The pleadings in objection to the report were 
thereupon concluded.

June 8,1875.—Cohen, Q.C. (./. G. Mathew with 
him) for the defendant (the mortgagee), stated that 
he was unable to urge any good reason against the 
report, and that he must abandon the objection.

E. C. Clarkson for the plaintiff.
Sir R. P h illim o r e .—I  have very carefully read 

through the case, the facts of which all appear 
upon the printed papers, and I  have come to the 
same conclusion. Subject to any argument which 
I  might have heard, I  was unable to see any reason 
whatever for disturbing the report, which seems 
to me to be quite correct, and the reasons for which 
are sound.

Proctor for the plaintiffs in causes Nos. 6877 
and 6895, H. C. Coote.

Solicitors for the plaintiffs in cause No. 6893, 
Clarkson, Son, and Greenwell.

Solicitors for the plaintiffs in causes Nos. 6911, 
6913, 6918, 6919, and 6961, Ingledew, Ince, and 
Greening.

Solicitors for the mortgagee, Pritchard and 
Sons.

T he T orliana .
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estop the shipowner, and hence where by a charter- 
party it  is agreed that a ship shall take on board 
a full cargo, to be provided by the charterers and 
proceed therewith to a foreign port, the master 
to sign bills of lading for the weight of the said 
cargo put on board, as presented by the char
terers, and without prejudice to the tenor of the 
charter-party, and cargo is shipped, and the mas
ter signs bills of lading presented by the char
terers for a greater quantity than is actually 
shipped, there is no warranty on the part of the 
charterers that the bill of lading is indisputably 
eorreot, nor is the shipowner under any obligation 
to pay the consignees anything to make up for 
the apparent short shipment ; hence no action 
will lie by the shipowner against the charterer to 
recover back money so paid to consignees (C P )  
Brown and others v. Powell Duffryn Steamship 
CsOTYipcLiiy........ ................... 578

11. B ill of lading—Charter-party—Excepted perils 
—Damage to cargo—Charterers—Semble, that 
charterers proceeding in a Court of Admiralty 
jurisdiction, for damage to cargo carried under a 
bill ot lading, containing no exceptions, but 
signed by the master in pursuance of a oharter- 
party containing the usual exceptions (perils of

T ’ £ ° - )Vyaf,e bound hy thoae exceptions. QAam.) I  he Catharine Chalmers ........  598
12. B ill of lading—Excepted perils— ' ‘ Thieves’’_.

Construction of—Liability of shipowner—Onus of 
proof.—Where goods are shipped under a bill of 
lading excepting, amongst other things, “ robbery 
thieves, barratry, of the masters and mariners,” 
and containing a clause that “ the shipowner is 
not to be liable for any damage to any goods 
which is capable of being covered by insurance,” 
the words “ damage to any goods ” in the insur
ance clause does not apply to the case of total 
abstraction of the goods and the word “ thieves ” 
applies, as in polices of marine insurances, only 
to thieves external to the ship, and the onus of 
showing that a loss occurring, whether by thieves 
robbery or barratry comes within one of the ex
ceptions, lies upon the shipowner and not the 
shipper ; hence if  the goods totally disappear and 
the shipowner does not show the loss to have been, 
occasioned by one of the excepted perils, the 
shipper will be entitled to recover their value.
(Q-B.) Taylor and others v. The Liverpool and 
Great Western Steam Company................................  275

13. B ill of lading—Excepted perils—Contagious 
Diseases (Animals) Act 1869— Liability of ship- 
owner. Where sheep, shipped on board a ship for 
importation into England under a bill of lading 
providing that they are shipped at shipper’s risk, 
and that the shipowner is not answerable for 
washing or throwing overboard, are washed over-

board on the voyage in a gale of wind, the Con- 
tagious Diseases (Animals) Act, 1869, under which 
the Privy Council are empowered to make and 
have made an Order in Counoil requiring foot
holds to be provided for. the purpose of “ pro
tecting animals brought by sea to ports in Great 
Britain from unnecessary suffering during the 
passage and when landing,” does not give a right 
of action to the owners of the sheep to recover 
for their loss happening in consequence of the 
breaoh of the statutory duty, on the ground that 
the object of the statute was not to benefit the 
owners, but to prevent the introduction of con
tagions diseases into this country. (Ex.) Gorris 
and another v. Scott ......................................... .. 282

14. Common carrier—Barge owner—Lighterman- 
Liability of—Goods carried for one person at a 
time—No special contract.— Where a barge-owner 
makes it  his business to let out barges ou hire 
under the care of his own servants to any per. 
sons applying for them as required from time to 
time to carry cargoes, not between any fixed 
termini but to and from different points on a 
navigable river as each customer requires, each 
voyage being under a separate engagement 
made for that voyage, and each barge being let 
to and carrying the cargo of one customer only 
at a tim e; such a barge-owner carries on the 
ordinary employment of a lighterman, and, as 
such, incurs the liability of a common carrier in 
respect of the goods he carries, and is liable for 
ail loss sustained except by the act of God or the 
Queen’s enemies. Quwre, however, whether such 
a carrier would be liable for refusing to receive 
and carry goods. (Ex. Ch. from Ex.) The Liver 
Alkali Works (Limited) v. Johnson................ 332

15. Charter-party—Demurrage—Ship “  to be loaded 
with usual dispatch ”— Charterers—Engagements 
causing delay—Previous knowledge of master—
Dock regulations.— Where by a charter-party it  is 
mutually agreed between shipowner and char
terer that the shipowner’s ship is “ to be loaded 
with the usual dispatch of the port, or if  longer 
detained to be paid 40s. demurrage,” and that the 
ship is to be loaded at a named dock, by the 
regulations of which no shipper could have more 
than three vessels loading in dock at the same 
time, and, by reason of the charterer having more 
than three vessels entered in their books which 
had to be loaded in the dock before that ship, the 
ship is delayed an unreasonable time, the con
tract to load with the usual dispatch of the port 
must bo considered as an absolute contract to 
load with that dispatch and within a reasonable 
time, independently of any other engagements of 
the charterers, even if it  can be shown that at 
tho time of the making of the charter-party the 
shipowner knew that such previous engagements 
oxisted, and the shipowner can recover demur
rage. (Q.B.) Ashcroft v. Crow Orchard Col
liery Company  .........................................  3 gy

16. Charter-party—Reasonable cargo—XJnseaworthy 
ship—Unreasonable delay—Frustration of con. 
tract— Dissolution.—Where a charter-party is 
entered into, the shipowner is bound to provide a 
reasonably fit ship to carry a reasonable cargo of 
the kind specified in the charter-party, and the 
charterer is bound to provide such a cargo ; and 
if'such a cargo is provided, and the ship after 
loading turn out unfit to carry such cargo and 
consequently unseaworthy, and has to be un
loaded and cannot be made fit to carry the cargo 
within a reasonable time, the charterer is ab
solved from the performance of his contract and 
is entitled to recover from the shipowner the loss 
sustained by him in consequence of the ship-
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owner’s default. (Ex. Ch. from C.P.) Stanton v. 
Richardson; Richardson v. Stanton................page 288

17. Charter-party—Delay of outward voyage hy ex
cepted perils—Arrival after expected time— Con
tract not wholly frustrated—Duty of charterer to 
load.—Where by a charter-party it is agreed that 
a ship shall proceed forthwith to a foreign port 
and there load a cargo for the charterers, taking 
an outward cargo for the benefit of the shipowner, 
subject to usual perils excepted in the charter- 
party, the exception to the perils of the seas ap
plies to the outward voyage ; and if  the vessel 
proceeds on her outward voyage as quickly as 
possible, consistently with the operation of the 
perils excepted, and arrives within such time that 
there has been no such delay as to frustrate the 
object of the contract from a commercial point of 
view, the charterer is bound, notwithstanding 
that the ship arrives at the outward port after 
the expected time, to provide the stipulated cargo 
at the port; and if  he neglects to do so he is 
liable to an action for not loading according to 
charter-party, although he may offer a cargo at 
another neighbouring port. (C.P.) Hudson and 
another v. H ill and another.....................................  278

18. Charter-party— Freight—Advance before voyage 
begins— Not freight—No lien for.—A charter- 
party, providing that the freight shall be at 
certain specified rates, and that a certain sum 
shall be advanced in cash on signing bills of 
lading and clearing at the custom house of the 
port of shipment, and that for the security and 
payment of all freight, dead freight, demurrage, 
and other oharges, the master or owners shall 
have an absolute lien and charge on the said 
cargo or goods laden on board, does not, after the 
loading and clearing of the ship, but before she 
sails and before the signing of the bills of lading, 
give the master and owners a lien upon the cargo 
loaded for the sum agreed to be advanced, such 
advance not being freight, and no freight having 
been earned. (L. C. & L. JJ.) Ex parte Nyholm ;
Re C h ild .......................................................................  165

19. Charter-party— Demurrage—Lay days —  Civil
commotion. ¿fc. excepted in  favour of charterer—  
Default in  loading—What w ill exempt.—Where a 
charterer by his charter-party undertakes to load 
a ship within certain given lay days “ accidents 
or causes occurring beyond the control of the 
shippers or affreighters, which may prevent or 
delay her loading or discharging, including civil 
commotion, strikes, riots, stoppage of trains, Ac., 
always excepted,” or to pay demurrage, he can
not excuse default in loading within the lay days 
by giving evidence of general disturbance and 
cessation of work in the district about the time; 
but to exempt himself from liability must show a 
disturbing cause, actually preventing the loading 
of the particular ship. (Adm.) The Village 
Belle...............................................................................  228

20. Damage to cargo—B ill of lading—Excepted
perils—Damage by other causes—Liability of 
shipowner.—A shipowner carrying goods under a 
bill of lading, by which he contracts to deliver in 
good order and condition, certain perils excepted, 
is bound to deliver in that condition, unless pre
vented by those perils, and is responsible for any 
damage to goods occasioned otherwise than by 
those perils. (Adm.) The Chasca........................  600

21. Damage to cargo—B ill of lading—Perils of the 
seas—Barratry of crew—Excepted peril—Lia
bility of shipowner.— Injury to cargo damaged by 
sea water'during a voyage, in consequence of the 
barratrous act of the crew in boring holes through 
the sides of the ship for the purpose of scuttling 
her, is not a loss by perils of the sea, within the

meaning of the usual exception in a bill of lading, 
such as will exempt the shipowner from his lia 
bility for the damage under his contract to deliver 
in good order and condition. (Adm.) Id. ...page 600

22. Damage to cargo—Perils of the seas—B ill of 
lading—Policy of insurance—Barratry— Scuttl
ing ship— Even if  damage to cargo by sea water 
caused by the barratrous act of the crew in boring 
holes through the ship for the purpose of scuttling 
her, loss would come within the meaning of the 
words, “ perils of the seas,” in a policy of insur
ance, it  is not included in those words as used in
a bill of lading. (Adm.) Id .................................. 600

23. Damage to cargo—Condition at time of ship
ment— Onus of proof.—In  a suit against ship
owners for damage to cargo, the onus is upon the 
plaintiffs to show in the first instance that the 
goods were shipped in good order and condition, 
before they can call upon the shipowners to show 
excuse for the injury done to the goods (overruled,
see p. 551). (Adm.) The Prosperino Palasso ... 150

24. Damage to cargo—B ill of lading— “ Good order 
and condition ”— “ Quantity and quality un
known ” —Condition at time of shipment—Onus of 
proof.— There is no rule of law by which the con
signee of goods under a b ill of lading, stating 
goods to have been shipped in good order and 
condition, and containing the words “ quantity 
and quality unknown,” is bound to show that the 
goods were shipped in good order and condition, 
or fail in his suit against the shipowner for 
damage done to the cargo; but failing proof of 
the condition of the cargo when shipped, the con
signee is bound to show that the damage which is 
sustained is traceable to causes for which the ship
owner is responsible. The Prosperino Palasso 
(ante, p. 158) disapproved of. (P.C.) The Ida. 551

25. Damage to cargo—Straining— Perils of the seas 
excepted— Stowage.— Damage to cargo caused by 
the oozing of wine from casks through straining 
in bad weather is damage occasioned by perils of 
the seas, and the shipowners are, under the usual 
exceptions, exempt from liability therefor where 
the cargo is properly stowed, or is stowed in snch 
a manner that the master is not responsible for 
bad stowage. (Adm.) The Catharine Chalmers 59°

26. Damage to cargo— Charter-party—Stowage by
charterer1 s stevedore— Liability .—Where a charter- 
party stipulates that a vessel is “ to be stowed by 
charterers’ stevedore, at risk and expense of 
vessel,” and a cargo is supplied by the charterers 
and is stowed by their stevedore, the shipowner 
is not responsible for damage occasioned by bad 
stowage. Blakie v. Stenbridge (6 C.B., N.S. 874) 
followed. (Adm.) Id ................................................ 9̂

27. Delivery of goods— Port—Place of delivery—B ill 
of lading—Freight—Shipowner1 s duties and rights.
— The duty of a shipowner to deliver goods at the 
usual place of delivery of a port, to which he has 
contracted to carry under a bill of lading stipu
lating only that the goods shall be delivered at the 
port without any particular part of the port being 
named, is an implied duty only, and does not 
amount to an engagementto go to the usual place 
in all events and under all circumstanoes. The 
shipowner’s express contract is to deliver in the 
port, and if  it be impossible to deliver at the usual 
place of delivery by reason of the prohibition of 
the port authorities, or other accidental cause, the 
contract is not dissolved, but may be performed by 
the master being ready to give delivery at some 
other convenient part of the port, and keeping 
the cargo in that place for a reasonable time ready 
for delivery, and the shipowner will thereupon be 
entitled to his freight. (P.C.) Brown (app.) g 
Gaudet (resp.); Cargo ex Argos ............................
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28. Delivery of goods—B ill of lading—Landing of 
goods-Shipowner’s d itfp .-A bill of lading-by which 
a shipowner contracts to deliver at a port, “ the 
goods to be taken out within twenty-four hours 
after arrival or pay demurrage,” does not abso
lutely require that the shipowner should be 
ready, not merely to deliver, but also to land the 
goods in the port, or that the merchant should be 
able, on receiving them, to land them, but it  casts 
upon the merchant the duty of taking the goods 
out of, or at all events from alongside the ship ; 
hence, if  it  should be impossible to land the goods, 
by reason of a prohibition of the port authorities, 
the shipowner may still perform his part of the 
contract if  he be ready to deliver the goods to the 
merchant in the port without landing them. (P.C.)

............................................................................ page
29. Delivery of goods— Demurrage— Expenses—Bill 

of lading—Default of consignee.— When goods 
carried under a bill of lading, by which the ship
owner is to deliver at the port of destination, and 
the merchant is to take them out within twenty- 
four hours or pay demurrage, cannot be landed at, 
but may be delivered within, that port, the ship- 
ownercannot recoverfrom the merchant demurrage 
and expenses claimed in respect of attempts to land 
the goods at other ports, before he is ready to 
give delivery at the port of destination; 
but he may recover expenses incurred, in conse
quence of the default of the merchant in taking 
delivery, after he is ready to give delivery at that 
port, in hiring a vessel to store the goods, if  
thereby the merchant is relieved from the demur
rage payable in respect of the detention of the 
ship. (P.C.) Id .........................................................

30. Delivery of goods—Freight—Time of payment_
General average—Demurrage—Lien—Detention of 
cargo by master—Liability.— Where, by a charter- 
party and bill of lading, freight is “ to be paid 
on unloading and right delivery of the cargo,” 
the master having a lien by common law for freight 
and general average, and a lien by contract for 
demurrage, the payment of the freight and the 
delivery of the goods are concurrent acts in which 
all that is required from the owner of the cargo 
is readiness and willingness to pay at the time of 
delivery ; and before paying any sum for general 
average, the owner of cargo is entitled to be satis
fied that the amount claimed is the result of a 
proper adjustment; and if  the owner of cargo on 
arrival of the ship in port, and before discharge, 
refuses to pay the amount claimed for freight and 
general average before the amount due is finally 
ascertained, but offers to pay a large proportion 
of the freight, and, there being no doubt as to his 
solvency, to sign an average bond for the payment 
of the general average when ascertained, but the 
master, nevertheless, insists upon retaining the 
cargo on board ship until his lien for freight and 
general average is satisfied, detention by the 
master is not wrongful, but, qucere, can he impute 
the delay in the discharge to the owner of cargo 
or claim for demurrage on that ground ? (P.C.)
Miedbrodt v. Fitzsimon; The Energie.................... 555

31. Delivery of goods—Mate’s receipt—Short de- 
livery—Liability of shipowner— Freight.— Where 
a mate gives a receipt purporting to represent 
the amount of goods shipped on board a ship, 
and the charterers pay the consignor for the 
amount so represented, and also pay the master 
freight on that amount, but a Bmaller amount is 
delivered; the giving of the receipt is not such 
an act of negligence in itself as will entitle the 
charterers to recover from the shipowner the 
amount paid in excess to the consignor if  all that 
was actually shipped was delivered; but the

charterers may recover from the shipowner the 
amount of freight overpaid. (Ex.) Biddulph
and others v. Bingham .....................................page 225

32. Delivery of goods—B ill of lading— Where respon
sibility of shipowner ceases.— Where goods shipped 
under a bill of lading containing the words, “ To 
be delivered from the ship’s deck, where the ship’s 
responsibility is to cease,” arrive at their port of 
destination, and the usage of that port is that 
goods are unloaded by the dock company at the 
expense of the shipowner on to a quay, and then 
that the consignee should send lighters into which 
the goods are delivered also by the dock com
pany and also, if  within a specific time, at the 
expense of the shipowner, the shipowner is not 
responsible for the loss of any of the goods after 

’ they have been unloaded on to the quay in accord
ance with the usage. (C.P.) Petrocochino and 
others v. Bott .....................................................  gjQ

33. Delivery of goods—Merchant Shipping Act 
Amendment Act 1862, sect. 67.—Landing and 
warehousing cargo—Default of consignee—Wilful 
default not necessary.— To justify the master of a 
ship in lading or warehousing a cargo under the 
Merchant Shipping Act Amendment Act 1862 (25 &
26 Viet. o. 63), s. 67, by which it  is enacted that 
where the owner of goods imported “ fails to land 
and take delivery thereof, and to proceed there
with with all convenient speed” by the time 
named in the charter-party, &c., “ the shipowner 
may land and unship the said goods,” and ware
house them, it is not necessary that the failure of 
the owner of cargo should be a “ wilful default ” 
in landing, &c.; but the master is at liberty to 
land the goods whenever the delivery of them to 
the owner within the proper time has been preven
ted by circumstances, whether the latter is or 
is not to blame. (P.C.) Miedbrodt v. Fitzsimon ;
The Energie..................................................................  555

34. Delivery of goods—Merchantshipping Act Amend
ment Act 1862, sect. 67— Landing and warehous
ing cargo—Lien—Stop order—Excessive amount 

Wrongful detention.— The provisions of the 
Merchant Shipping Aot Amendment Act 1862 (ss.
67 and 68), giving power to a master to land and 
warehouse a cargo, and give notice of his lien to 
the warehouseman, enable the master to retain his 
lien but do not extend it  to charges not due at the 
time of landing, and if  the master wilfully, and 
for the purpose of exacting from the cargo owner 
charges for which he has no lien, places upon the 
goods a stop order for an excessive amount, which 
the cargo owner is compelled to pay before he can 
obtain his goods, the landing and detention of the 
goods for that amount is a wrongful act, for which 
the owner of cargo may recover. (P.C.) Id. ... 555

35. Delivery of goods—Merchant Shipping Act 
Amendment Act 1862, sect. 67— Landing and 
warehousing cargo—Lien for freight and general 
average—Stop order—Payment of port.— Where a 
master lands and warehouses goods under the 
Merchant Shipping Act Amendment Aot 1862, 
and to preserve his lien for freight and general 
average, places on them a stop order for the 
amounts claimed, and one of those amounts is 
paid by the cargo owner, it  becomeB the duty of 
the master to reduce the stop order to the amount 
for which he can after such payment reasonably 
claim a lien, and his refusal to do so amounts to 
a wrongful detention of the cargo. (P.C.)
Id - ...................................... ■_...................................... 555

36. Delivery of goods—Merchant Shipping Act 
Amendment Act 1*62, sect. 67— Lien— Claim ex
ceeding amount due.— Semblc, that a master is not 
liable merely because he lands and warehouses 
goods under a stop order for a sum in excess of
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the amount due to him if he bond fide claims a lien 
for that Bum. (P.C.) Id ..................................page 555

37. Delivery of goods—Mersey Docks Act Consolida
tion Act 1858, sect. 36—Master porters—Short 
delivery— Liability.— The Mersey Docks Act Con
solidation Act 1858, seot. 36, making the master 
porters, appointed under that Act to discharge 
cargoes in the Mersey Docks, responsible for any 
loss, damage, or injury sustained by the cargoes 
discharged by them during the receiving, weighing, 
and loading off by the master porters or their 
servants, does not in any way discharge the ship
owner from his liability existing before he delivers 
to the master porter, and his responsibility for 
short delivery remains unaffected by the Act. 
(Adm.) The Emilien Marie..................................... 514

38. Freight—Abandonment of ship and cargo by 
crew—Brought in  by salvors—Right of shipowner 
to recover freight—Sale of cargo by court— Re
fusal of shipowner to consent.—Where a ship,injured 
by collision without fault of her master and crew, 
is abandoned by them, and is afterwards taken 
possession of and brought in safely into port by 
salvors, who institute a suit against ship and car
go, the shipowner, having by the abandonment 
put an end to his contract of carriage, loses all 
claim to have the cargo put into his pos
session to enable him to carry it  on and so earn 
his freight, and all claim to be paid full freight 
out of the proceeds of the cargo, if sold by order 
of the court. Nor can the shipowner have any 
claim for pro ratd freight unless there be a new 
contract express or implied to pay the same, and 
if the shipowner refuses to consent to a sale of 
the cargo by the court, when applied for by the 
salvors and owner of cargo, unless he be paid full 
freight, no such contract can be implied. (Adm.)
The Kathleen ..............................................................  367

39. Freight—Charter and sub-charter—Bills of la
ding signed without knowledge of sub-charter—Lien 
for freight—Delivery without prepayment—Right 
of recovery of freight.— Where the master of a ship 
enters into a charter-party with a shipbroker by 
which it  is agreed that goods shall be carried at 
a certain-named freight, and the shipbroker, 
without authority from the master, enters into a 
second charter-party, relating to the same ship and 
to goods of the same character and quantity, with 
merchants agreeing that the goods shall be carried 
to the same port but at a higher rate of freight 
than that named in the first charter-party ; and it  is 
agreed in both charter-parties that the freight 
shall be prepaid, and that the shipowner shall have 
an absolute lien for freight, and the merchants ship 
the goods without knowledge of the first charter- 
party ; and the master, without knowledge of the 
second charter-party, receives the goods and signs 
bills of lading for them, making the freight pay
able as per charter-party, and without taking pre
payment carries and delivers the goods ; the ship
owner cannot recover the freight from the mer
chant after payment of the same by the latter to 
the shipbroker, because there is no contract be
tween the shipowner and the merchant. There 
being no consensus ad idem the bill of lading is 
no contract, as i t  does not refer in the minds of 
the shipowner and merchant to the same charter- 
party, nor is there any implied contract to pay 
freight other than as agreed upon by the charter- 
party signed by the merchant. (Q.B.) Smidt v. 
Tiden ........................................................................... 307

40. Freight— Charter-party—Lump freight—Short 
delivery—Excepted perils—Rights of shipowner.—  
Where by a charter-party, it  is agreed that a ship 
shall load a full and complete cargo to be provi
ded by the charterers or their agents, freight to

be paid in a lump sum fixed by the charter-party, 
and after the loading of the cargo part thereof is 
lost without default of the shipowner, by perils 
excepted in the charter-party, but the remainder 
is duly delivered according to the charter-party, 
the charterers are not entitled to deduct from the 
lump freight a sum proportioned to the amount of 
cargo which has been so lost; but the shipowner 
is entitled to his full freight. The Norivay (B.
& L. 404) followed. Robinson v. Knight.
(C.P.) .................................................................. 19
Merchant Shipping Company (Limited) v. Armi- 
tage. (Q.B. and Ex. Ch.).....................................51, 185

41. Freight— Charter-party—Freight payable on
invoice quantity shipped—B ill of lading—Quan
tity and quality unknown—Right of shipowner.—  
When a ship is chartered to load a cargo of grain 
and deliver at a British port by a charter-party, 
by which freight is to be paid at so much for 
a given quantity shipped, and in the event of any 
part of the cargo being delivered in a damaged 
condition the freight to be payable “ on the invoice 
quantity taken on board, as per bill of lading, or 
half freight on damaged or heated portion, at 
captain’s option,” and the cargo is shipped under 
a bill of lading naming the quantity shipped, 
but the captain, before signing the bill of lading, 
writes thereon “ quantity and quality unknown,” 
signing of this memerandum will not take away 
the captain’s right to be paid freight on the in
voice quantity, if  on arrival he claim by notice to 
the indorsee of the bill of lading to be paid in 
that way. (C.P.) Tully v. Terry........................ 61

42. Freight—B ill of lading—Lump freight—Short
delivery — The whole freight, if a lump sum, named 
in the bill of lading is payable to the ship
owner carrying under it, although a less quantity 
of goods than the quantity named in the bill of 
lading be delivered. (Ex.) Blanchet v. PowelVs 
Llantwit Collieries Company Limited.................... 224

43. Master—Powers and duties of—Agent for ship
pers—Right to recover expenses.— The master of 
a ship being, in many cases of accident and 
emergency, the agent from necessity of the owners 
of cargo where he cannot obtain instructions from 
them, has not only the power, but a duty oast up
on him to act in such cases for the safety of the 
cargo in such manner as may be best under the 
circumstances in which it  may be placed, and is 
entitled as a correlative right to charge the owner 
of the cargo with the expenses properly incurred 
in so doing. The obligation on the part of the 
master to act for the merchant does not cease 
after a reasonable time for the latter to take de
livery has elapsed, and hence, after such time, if 
i t  be impossible to land and warehouse the goods, 
or leave them at their port of destination, the 
master may, in the absence of all advices, carry 
or forward them to such place, even back to the 
port of shipment, as is most convenient to the 
owner, and charge him with the expense of so 
doing. (P.C.) Brown (app.) v. Qaudet (resp.). 
Cargo ex. Argos ................................ ......................

See Bills of Lading— Charter-party—Marine 
Insurance, Nos. 3, 23, 37, 38, 51, 52, 53.

CARRIERS.
See Carriage of Goods—Marine Insurance,

Nos. 3, 4.

CAVEAT TO PR EVEN T RELEASE.
See Practice, No. 5.

CHARTERED FR EIG H T.
See Carriage of Goods, Nos. 39, 40, 41—Marine 

Insurance, Nos. 19, 20, 21, 22, 23.
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CHARTERER.
See Carriage of Goods, Nos. 4, 11, 15, 16, 17, 18, 19,

26, 31, 39, 40— Collision, No. 17— Marine In- 
surance, No. 23— Necessaries, No. 3.

CHARTER-PARTY.
1. Advances for disbursements—Indorsement onbills 

of lading— Insurance—Right to recover back.—
A charter-party stipulating “ sufficient cash for 
ship’s disbursements to be advanced the master 
against freight, subject to interest, insurance, 
and 2£ per cent, commission ; and the master to 
endorse the amount so advanced upon his bills of 
lading,” entitles the shipowner to rely upon an 
insurance of advances so made being effected by 
charterers, who, by the charter-party stipulate 
for and receive the right to charge the premium, 
and in case of the loss of the ship on her voyage 
the neglect to insure will preclude the charterers 
from recovering back the advances. (H. of L.
Sc. App.) Watson and Co. v. Shankland and 
others .................................................................. page 115

2. Breach of contract to receive cargo—Other vessels 
engaged—Rise in price of goods— Damages.—  
Where, by a charter-party, it  is agreed that the 
shipowner shall have a ship ready at a certain 
time to receive a cargo for a foreign port, and 
the shipowner fails in the performance of his con
tract, and in consequence thereof the charterer is 
obliged to charter other vessels at a higher rate, 
and to pay a higher price for his cargo, the price 
having risen during the delay occasioned by the 
shipowner’s default, the charterer is entitled to 
recover as damages against the shipowner the 
loss sustained by the chartering of the other ves
sels and the difference in the price of the cargo, 
provided that the shipowner does not show that 
the cargo has by reason of the rise in price 
become of greater value in the foreign port.
(Ex.) Featherstonev. Wilkinson............................ 31

3. Charterer —  Demurrage —  Cesser of liability—  
Cargo loaded—Lien for freight and demurrage.—  
Where a charter-party between shipowner and 
charterers provides a number of loading days and 
the rate of discharge per working day, that ten 
days on demurrage for all like days above the said 
days shall be paid at a specified rate per day, and 
that the charterer’s liability shall cease when the 
ship is loaded, the captain or owner having alien 
on cargo for freight and demurrage, the demur
rage days mentioned include such days at both 
the port of loading and the port of discharge, and 
the charterer’s liability for all demurrage at the 
port of loading ceases on the ship being loaded.
(Ex. Ch. from Q.B.) Kish v. Cory; Francesco
v. Massey..........................................................  593, 594n.

4. Demurrage— Shipowner's lien— Detention beyond 
demurrage days.— Semble, the shipowner’s lien 
for demurrage includes a claim for damages 
caused by detention beyond the demurrage days.
(Ex. Ch. from Q.B.) Kish v. Cory........................ 593

5. Warranty—Ship expected to be at a port.—  
Where, by a charter-party, it  is expressed that a 
ship “ is expected to be at ” a port on a given 
date, these words are in a nature of a warranty 
that the ship will be at the port named on that 
date, and an action is maintainable for a breach
of that warranty. (C.P.) Corkling v. Massey ... 18

6. Warranty—Ship “ expected to be at a port"—  
Breach—Plea of knowledge of plaintiffs as to 
ship’s engagements.—A plea that at the time of 
making the above agreement, the ship was en
gaged upon certain voyages, as was well known 
to the plaintiff, and that the charter-party was 
made subject to the condition that the ship

should with all convenient speed fulfil her said 
engagements, and then proceed to the named port, 
is a good plea to a declaration for breach of
warranty. (C.P.) Id .....................................  page 18

See Carriage of Goods, Nos. 11, 15, 16, 17, 18, 19,
26, 39, 39, 40, 41— Interest—Marine Insurance,

Nos. 19, 20, 22, 23.

COAL DUES.
Bunker coals— Tyne Coal Dues Act 1872— Liability 

for dues.— Bunker coals carried away from the 
port of Newcastle for the purpose of being con
sumed beyond the limits of the port, and for the 
use of the ship carrying them, are coals exported 
within the meaning of the Tyne Coal Dues Act, 
1872, sect. 3, and the persons so exporting coals 
mut pay the dues fixed by that section. (Q.B.) 
Muller v. Baldwin .....................................................  304

COLLISION.
1. Breach of regulations—Excuse of prior collision

—Responsibility for prior collision to be con
sidered.—Where a ship seeks to excuse her failure 
to comply with the sailing regulations and with a 
seaman-like precaution, by showing that such a 
failure was in consequence of her being disabled 
in a prior collision, i t  is material to inquire 
whether the prior collision was due to her default, 
or was the result of inevitable accident. 
Semble, if the prior collision be due to the default 
of the ship so seeking excuse, and if  her subse
quent failure to comply as aforesaid contribute to 
the collision proceeded for, she will be to blame 
therefor (Priv. Co.) The Kiobenhavn ...............  213

2. Crossing ships—Sailing ships— Closehauled—  
Luffing—Sailing Rules, Arts. 12 $ 18.— Where a 
ship close hauled is bound to keep her course 
luffing as close to the wind as she can without 
losing headway is not a deviation within Article 
18 of the Regulations for Preventing Collisions 
at Sea, such as will render her liable for a collision 
with another vessel, whose duty it  is to keep out
of her way. (Priv. Co.) The Aimo; The Amelia 96

3. Crossing ships —  Steamships— Taking pilots—  
Special circumstances—Sailing Rules, Arts. 14 <$f 
19.— Two vessels bearing down at the same time 
from different directions upon a well-known pilot 
station to take pilots on board are to be treated 
as crossing vessels within the meaning of Art. 14 
of the Regulations for Preventing Collisions at 
Sea, if  their courses, if continued, would inter
sect ; and the fact of their seeking pilots at the 
same place is not such a special circumstance 
within the meaning of Art. 19 as will take them 
out of the operation of the rule requiring that the 
ship which has the other on her own starboard 
hand shall keep out of the way of the other. (P.
C. Affirming Adm. Ct. Yol. p. 475). The Ada ;
The Sappho ..............................................................  4

4. Crossing ships —  Steamships —  Taking pilots—  
Keeping course—Sailing Rules,Arts. 14, 18,19.—
Where a vessel is approaching a pilot station to 
take a pilot, and has, as regards another vessel 
doing the same thing, the right to keep her course 
she has a right to keep sufficient headway on her 
to give her steerage way, so as to get on her pro
per course after taking a pilot, and is not bound 
within Art. 16 to stop and reverse. The other 
vessel is bound to stop and let her take her pilot 
or to take some other means of avoiding her. (P.
C.) The Ada ; The Sappho..................................... 4

5. Crossing ships—Steamships—‘ ‘ Keeping out of way"
— Porting—Stopping §c.—Sailing Rules, Art. 14.
— A rt 14. of the regulations for preventing colli
sions at sea, which provides that “ if two vessels 
under steam are crossing so as to involve risk of
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collision the ship which has the other on her own 
starboard side shall keep out of the way of the 
other/* is not to be construed so that “ keeping 
out of the w ay” means in all cases porting ; a 
vessel may within the meaning of that article 
keep out of the way by stopping, or by going 
ahead, or by starboarding, or by porting, or by 
going astern, as the circumstances of the case 
may require. (Priv. Co.) The Nor ...........page 264

6 . Damage by salvor—Gross negligence— Liability.
— Where damage is inflicted upon a ship by 
another engaged in rendering salvage services to 
the former, the Court of Admiralty regards the 
negligence of the salvor less severely than it  does 
the negligence of a vessel wholly unconnected 
with the injured vessel, but will condemn the 
salvor in the damage where he has been guilty of 
gross negligence and want of proper navigation. 
(Adm.) The C. 8 . Butler ; The Baltic ........... 237

7. Danger of Collision—Wrong manœuvre—Liability
— A vessel which, having performed her own 
duty, is thrown into immediate danger of col
lision by the wrongful act of another is not to be 
held liable if  at that moment she adopts a wrong 
manœuvre. (Priv. Co.) The Nor ........................  264

8. Fog—Ferry boats—Crossing river—Liability for
damage.— A steam ferry boat continuing to cross 
and recross the river Mersey during a dense fog 
takes upon herself the responsibility incident to 
such a course, and is not entitled to set up public 
convenience against the probability of loss of life 
and property ; but she will be liable for any 
damage done to other vessels with which she may 
come into collision, provided those vessels take 
the precautions required by law to warn her of 
their position. (Adm.) The Lancashire ...........  202

9 p0g— Steamship—Duty to anchor— Liability .—  
Where a steamship, whilst in a good and well- 
known anchorage ground, enters a dense fog, it  
is her duty to anchor at once ; and if she neglects 
to do so, and continues her course, she will be to 
blame for a collision ensuing, provided that the 
other vessel has done all that the law requires. 
(Adm.) The Otter .................................................  208

10. Fog —  Signal— Bell —  Horn —  Sailing ship.—  
Where a sailing vessel in motion during a thick 
fog, instead of blowing a fog horn rings a bell, 
there is a presumption that the failure to blow 
the fog horn contributes to the collision, and, aŝ  
the burden of showing that it  was in no degree 
occasioned by that failure lies upon the sailing 
vessel, it  is impossible to rebut the presumption.
(U . S. Sup. Ct.) The 8iearner Pennsylvania ... 378

11. Inevitable accident— Plea of—Onus of proof—
Duty to begin.—In  a cause of collision, where the 
defendants plead inevitable accident alone, it 
lies upon the plaintiff to show a prima facie case 
of negligence against the defendants, and the 
plaintiffs must therefore begin. (Adm.) The 
Abraham....................................................................... 34

12. Inevitable accident—Duty to keep course—  
Disabled ship unable to keep out of way—Sailing 
Rules y Art. 18.—Where it  is the duty of a ship to 
keep out of the way of another, but she is unable 
to do so by reason of being disabled in a former 
collision, and the other ship, being unaware of 
her disabled condition, continues her course, 
under Article 18, a collision ensuing is the result 
of inevitable accident. (Priv. Co.) The Aimo ;
The Amelia .................. ......... .................................  -6

13. Launch—Reasonable precaution— Onus of proof.
— It  is the duty of those who launch a vessel to 
do so with the utmost precaution, and to give 
such notice as is reasonable and sufficient, accord
ing to local circumstances, to prevent injury

happening to other vessels from the launch, and 
the burden of proving that these things have 
been done lies upon them. (Adm.) The Glen
garry ........................................................................... 230

14. Launch —  Reasonable precaution — Notice of
launch —  General notice sufficient.—  Where in 
launching a vessel in a river the usual precautions 
taken in that river have been taken, and the 
usual general notice that the launch was about 
to take place has been given, the persons having 
charge of the launch have performed all they are 
required to do by law, and no specific notice of 
the exact moment of the launch is required. 
(Adm.) Id .................................................................. 230

15. Launch —  Notice of —  River Mersey. —  In  the 
River Mersey to give notice of a launch taking 
place it  is customary to have the ship dressed in 
flags an hour or more before high water (about 
which time the launch takes place); to have tugs, 
one at least also dressed in flags, plying about 
some time before the launch in front of the yard 
where the ship is lying ; and there are usually a 
number of small boats lying off ready to pick up 
timber when the ship comes away. (Adm.) Id. 230

16. Liability—Collision caused by negligence of 
third ship.—Where a steamship, in order to avoid 
collision with another ship, is obliged by the 
wrongful act of that other ship to take measures 
which bring her into collision with a third ship, 
without any negligence on her own part, the Court 
of Admiralty will not hold her responsible for the 
damage to the injured vessel. Semble, that the 
owners of the injured vessel should proceed against 
the original wrongdoer. (Adm.) The Thames... 512

17. Liability in  rem—Ship chartered—Crew char
terers' servants.—A ship, chartered by her owners 
so that the whole control and management of ship 
and crew are vested in the charterers, is liable in 
a proceeding in  rem for damage done to another 
ship by the negligence of her crew, although 
they are the charterers’ servants. (Adm.) The
Lemington 475

18. Lights—Duty of vessel at anchor—Trimming
lamp no excuse.— It  being the duty of a vessel at 
anchor to carry a riding light always visible, no 
such excuse as that of taking the lamp down to 
be trimmed can be admitted,if the absence of the 
light brings about a collision. (P.C.) TheC.M. 
Palmer; TheLarnax.................................................

19. Lights—Distance visible— Deficiency—Merchant
Shipping Act 1873, sect. 17— Infringment Lia
bility.— A ship carrying side lights, which are 
visible only at the distance of about a mile, in
stead of at a distance of two miles as required by 
the regulations, infringes those regulations so as 
to make her liable to be deemed in fault under 
the Merchant Shipping Act 1873, sect. 17. (Adm.) 
The Magnet..................................................................  *

20. Light— Deficiency—Distance visible— Merchant
Shipping Act 1873, sect. 17— Liability.— Semble, 
that a ship carrying such lights must be deemed 
in fault, whether the deficiency of the light did or 
not contribute to the collision. (Adm.) Id .......

21. Lights—Obscuring of—Merchant Shipping Act,
1873, sect. 17—Liability.—Semble, that where 
lights are so fixed that they are partly obscured 
from a particular point right ahead by the cat
heads of a ship carrying them, but are visible 
both above and below the catheads, there is no 
such infringement within the statute as will render 
the ship liable in a collision with another ship 
approaching broad on the starboard bow of the 
former. (Adm.) The Duke of Sutherland...........

22. Lights— Screens—Shorter than regulation—Mer
chant Shipping Act 1873— Infringement.—-T  e 
regulation as to the length of the screens of &
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ship’s side lights, being for the purpose of pre
venting those lights from being seen across the 
bows of the ship carrying them, and being merely 
subsidiary for the purpose of securing the visi
bility of each distinct light, a ship carrying screens 
shorter than those required by the regulations is 
not guilty of any infringement within the mean
ing of the Merchant Shipping Act 1873, if the 
lights are not in fact seen across her bows, and 
i t  is shown that by reason of the construction of 
the ship she could not have carried larger screens 
with safety. (Adm.) The Fanny M. Carvill page 478

23. Lights— Screens— Shorter than regulation—
Merchant Shipping Act 1873— Infringement.—A  
ship carrying her side lights with screens shorter 
than required by the regulations, is not to be 
deemed in fault if  the shortness of the screens 
could not by any possibility have contributed to 
the collision. (P.C. from Adm.) Id ..................... 565

24. Lights— Screens—Shortness of—Peculiar build 
of ship—Merchant Shipping Act 1873— Special 
circumstance.— Semble, that the peculiar build of 
a ship requiring her side light screens to be 
shorter than provided in the regulations, is not a 
“ circumstance of the case making a departure 
from the regulations necessary,” within the mean
ing of the Merchant Shipping Act 1873, sect. 17.
(P.C. from Adm.) Id ................................................  565

25. Lights— Overtaking ship—Duty of overtaken 
ship to exhibit light astern.— There is no duty 
imposed upon any ship to exhibit a light or 
signal astern to another ship approaching the 
former from such a direction that the regulation 
lights of the leading ship are not visible to those 
on board the following ship, even when the lead
ing ship is in the fair way of a harbour on a 
night when vessels not showing lights cannot be 
seen at a greater distance than one or two cables’ 
length. (But see Vol. I I I . ,  pp. 1, 4.) (Adm.)
The Earl Spencer ...................................................... 523

26. Look-out—Report of light—Reply— Duty of look
out man — Semble,that where the look-out has once 
reported to the pilot or officer of the watch a light 
on board another ship, and the report has been 
answered, there is no further duty on the look
out to report that light a second time on nearing 
the ship. (Adm.) The City of Cambridge .......  193

27. Merchant Shipping Act 1873, sect. 17— Regula
tion for preventing collisions— Infringement—  
Liability.— Where a collision occurs at night, and 
the lights of one of the ships are not burning at 
the time when the vessels come in sight, and the 
court is not satisfied that the want of those lights 
is occasioned by circumstances over which the 
crew of the ship had no control, she must, even if 
the want of the lights did not contribute to the 
collision, be held to blame under the Merchant 
Shipping Act 1873, sect. 17 which provides that 
“ I f  in any case of collision it  is proved to the 
court before which the case is tried that any of 
the regulations for preventing collisions,contained 
in and made under the Merchant Shipping Act 
1854 to 1873, have been infringed, the ship by 
which such regulation shall be infringed shall be 
deemed to be in fault, unless it  is shown to the 
satisfaction of the court that the circumstances 
of the case made a departure from the regula
tions necessary.” (P.C.) The Hibernia ...........  454

28. Merchant Shipping Act 1873, sect. 17— Regula
tions for preventing collisions— Infringement.—
The Merchant Shipping Act 1873, sect. 17, 
renders it  necessary for the court, in every case 
of collision, to inquire whether there has been an 
infringement of a regulation, and, if  so, whether 
the circumstances rendered a departure from the
regulations necessary. (P.C.) Id .........................  454

V ol. I I . ,  N .S .

29. Merchant Shipping Act 1873, sect. 17— Regula
tions for preventing collisions— Infringement—  
Both ships to blame.— Although a ship must be 
deemed in fault for an infringement of the regu
lations preceding but not occasioning the colli
sion under the Merchant Shipping Act 1873, sect.
17, she is not necessarily wholly in fa u lt; but if 
the other ship has been guilty of negligence, or a 
breach of the regulations, the latter will also be 
held to blame, and the damages divided between 
them. (P.C.) Id ...............................................page 454

30. Merchant Shipping Act 1873, sect. 17— Regula
tions for preventing collisions— Infringement—  
Materiality to the case.—A ship, to be deemed in 
fault under the Merchant Shipping Act 1873 (36 
& 37 Yict. c. 85), sect. 17, for having infringed 
any of the regulations for preventing collisions, 
must have infringed those regulations in such a 
manner that the infringement is material to the 
case before the court, and is such as might by 
possibility have caused or contributed to the par
ticular collision; a mere infringement which by 
no possibility could have anything to do with 
the collision will not render the ship liable. (Adm.)
The Magnet, The Duke of Sutherland, The Fanny
M. Carvill ..................................................................  478

31. Merchant Shipping Act 1873, sect. 17— Regula
tions for preventing collisions— Infringement—  
Liability.— To render a ship liable to be deemed 
in fault under the Merchant Shipping Act 1873, 
sect. 17, for an infringement of the regulations 
for preventing collisions, the infringement must 
be one having some possible connection with the 
collision in question; a mere infringement, which 
by no possibility could have anything to do with 
the collision, will not render the ship liable.
(P.C. from Adm.) The Fanny M. Carvill..........  565

32. Moorings— Insufficiency of—Duty of master—
Order of port authorities—Liability of owner.—  
Although it  is the duty of the master of a ship to 
take all such precautions as a man of ordinary 
prudence and skill, exercising reasonable fore
sight, would use to avert danger and to prevent 
his ship doing damage to others in the circum
stances in which he is placed, there is no obliga
tion upon a master who is ordered by the authori
ties of the port in which his ship lies to take up a 
berth in a particular part of the harbour to 
examine the sufficiency of a buoy to which he 
moors his ship in that place, although that buoy 
may belong to a private company, if  the port 
authorities sanction the use of the buoy, and treat 
it  as a proper and sufficient mooring place for 
vessels frequenting the port. I f  through the 
insufficiency of such a buoy the ship parts from 
her moorings on a storm arising, the shipowner 
will not be responsible for damage ensuing by 
collision provided the master has taken other 
precautions sufficient under ordinary circum
stances to meet the exigencies of the case. (Priv.
Co.) The William Lindsay ................................  118

33. Moorings—Parting of—Anchor—Question of 
seamanship—Nautical assessors.— The question 
whether a master should under such circumstances 
have let go an anchor, or whether the having an 
anchor ready to let go was a sufficient precaution 
is a question of practical seamanship upon which 
the Court of Appeal will be guided by the opinion
of their nautical assessors. (Priv. Co.) Id ........  118

34. Onus of proof—Duty to begin—Inevitable ac
cident— Ship at anchor.— In  all causes of damage, 
the onus being upon the plaintiff to establish 
negligence against the defendant, the plaintiff 
must begin; and this rule applies to cases where 
the only defence is inevitable accident and the 
plaintiff’s vessel is at anchor, contrary to the

2 S.
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former practice of the High Court of Admiralty. 
(Adm.) The Otter................................... '.........page 208

35. Pilot— Duty of—Ship at anchor— Length of 
cable—Swinging —  Helm —  Sheering.—Where a 
ship in charge of a licensed pilot is anchored 
within pilotage waters, the pilot is responsible for 
the length of cable at which the ship rides, and it  
is his duty, when the ship swings to the tide, to 
superintend that manoeuvre and to regulate the 
helm, and it  is negligence on his part to go below 
before the ship is fully swung, leaving the helm 
amidships without orders as to its regulation ; 
and if, through want of length of cable and of 
regulation of the helm, the ship sheers and so 
parts from her anchor in swinging during his 
absence, he will be alone responsible, provided 
that the watch on deck take the right manoeuvre 
to counteract the sheering. (Adm. and Priv. Co.)
The City of Ca/mbridge ..................................... 103, 230

36. Pilot—Duty of—Ship at anchor—Parting cable 
—Officer of watch—Duty of.— Where a ship at 
anchor in pilotage waters and in charge of a 
licensed pilot parts her cable, the necessity for 
letting go another anchor is a matter within the 
discretion of the pilot and the manoeuvre should 
be directed by him ; and if  the pilot is below at 
the time, the officer of the watch w ill be justified 
before giving any orders to bring up the ship in 
calling the pilot on deck to take charge, provided 
that there be no immediate necessity for action.
(Priv. Co.) Id ............................................................. 239

37. Practice—Admiralty court—Foreign plaintiffs
—Cross cause—Security to answer judgment—Ap
pearance—Staying proceedings—Admiralty Court 
Act 1861, sect. 34.— Where a cause of damage is 
instituted in the High Court of Admiralty against 
a ship, in respect of a collision in which the ship 
of the plaintiffs is totally lost, and the defendants 
institute a cross cause in  perscmam against the 
plaintiffs in respect of the same collision, both 
parties being foreigners resident abroad, and the 
plaintiffs decline to give security to answer judg
ment in the cross cause, or to enter an appearance, 
the court will apply the provisions of the Ad
miralty Court Act 1861 (24 Viet. c. 10, s. 34),and 
will order proceedings to be stayed in the prin
cipal cause until security is given in the cross 
cause. (Adm.) The Charkieh ............................  121

38. Practice— Costs— Damage to ship by barge—
County Courts Admiralty Jurisdiction Act 1868, 
sect. 9.— A plaintiff proceeding without leave in a 
Superior Court for damage to his ship, within the 
body of a county, by a barge (propelled by oars 
only), taking judgment by default, and having 
his damages assessed by the sheriff at an amount 
under 3001., is not entitled to his costs, by reason 
of the County Courts Admiralty Jurisdiction Act 
1868, sect. 9. (Q. B. Bail Court.) Purkis v.
Flower......................................................................... . 226

39. Practice—Admiralty Court— Costs—Compulsory
pilotage.—In  a collision cause, where a defendant 
raises, together with other defences, that of 
compulsory pilotage, and his ship is found to 
blame, but is dismissed on the ground that the 
negligent act of the compulsory pilot was the sole 
cause of the collision, each party pays his own 
costs according to the practice of the High Court 
of Admiralty. I t  has never been the custom in 
that court to apportion the costs in such cases 
according to the findings on the various issues. 
(Adm.) The Schwann .............................................  259

40. Practice— Admiralty Courts—Costs—Arrrest—  
Reference—County Court Admiralty Jurisdiction 
Act 1868— Certificate.— A ship was damaged by 
another, outward bound, and the owners of the 
injured vessel, in the bond fide belief that their

damage was greater than it  actually was, insti
tuted a suit in the High Court of Admiralty 
and arrested the ship for a large amount, but 
accepted bail and released the ship at once on 
ascertaining their actual damage ; the defendants 
admitted liability, and the damage was referred to 
the Registrar; the claim made by the plaintiff 
was a little over 300Z., but the Registrar reduced 
the amount claimed by more than one third, and 
made no report as to costs. On application by 
the plaintiffs, the court certified for the costs of 
suit under the County Courts Admiralty 
Jurisdiction Act 1868, but condemned the plain
tiffs in the costs of the reference. (Adm.) The 
Naomi..................................................................  page 588

41. River navigation—Byelaws made by local 
authority— Effect of— Byelaws made by a local 
authority governing the navigation of a river arc 
to be taken as evidence of what it  is the duty of 
vessels to do in the circumstances named therein, 
and although the mere breach of one or any of 
them will not be sufficient reason for holding a 
ship to blame for a collision, yet, if  that breach 
occasions or contributes to the collision, the exis
tence of the byelaw will afford the best reason for 
holding the ship violating the byelaw to be guilty 
of a breach of duty, and consequently to blame for 
the collision. (Adm.) The Raithwaite Hall ... 210

42. River navigation—Byelaws—Side of River—Fog.
— Where a byelaw regulating the navigation of a 
river prescribes the side of the river upon which 
a ship is to navigate going up or down the river, 
the observance of this byelaw is doubly necessary 
during a fog when vessels can only be made out 
at short distances; and the breach of the byelaw 
cannot be excused by the plea that it  was usual 
during foggy weather to navigate on the wrong 
side of the river in order to insure greater safety
for the vessel so doing. (Adm.) Id ..................... 210

43. River navigation—Tyne byelaws—Side of river
— Crossing river.— By the byelaws in force regu
lating the navigation of the river Tyne (clause 17) 
all vessels proceeding to sea must keep to the 
south side of mid channel, and (clause 20) “ ves
sels crossing the river, and vessels turning take 
upon themselves the responsibility of doing so 
safely with reference to the passing traffic 
under these byelaws a vessel outward bound 
coming at full speed out of the Tyne dock (on the 
south side of the river Tyne), and crossing the 
river to the north side, whether intentionally, in 
violation of clause 17, or unintentionally by 
reason of the force of the tide, is bound to use 
the utmost caution to avoid the passing traffic, 
and to contemplate before attempting to come 
out any contingencies, such as tide, stoppage of 
the traffic, &c., which may arise, and she should 
only cross if  it  can be done without risk to that 
traffic ; if a collision occurs by want of such cau
tion the ship will be responsible. (P.C.) The 
Henry Morton.............................................................  *

44. River navigation—Tyne byelaws—Steamships
overtaking ships.— Semble, that the 21st clause of 
the above byelaws, providing that when “ steam 
vessels are proceeding in the same direction, but 
with unequal speed, the vessel which steams 
slowest shall when overtaken” take certain 
measures to allow the overtaking steamship to 
pass her, applies only to a vessel overtaking and 
passing another actually upon the same course 
with itself. (P.C.) Id .......................................... .

45. River navigation— Lights— Dumb barge—No
duty to carry lights in  the Thames.— Dumb barges 
in motion driving with the tide up or down the 
river Thames at night are not bound to carry  ̂
lights. Adm.) The Oiven Wallis........................
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46. River navigation—Lights— Trinity house lighter 
. ^*hip Thames Conservancy byelaws.— A 

Trinity House lighter, which is a vessel propelled 
by sails as well as oars, but is exclusively employed 
in the ri ver navigation of the Thames and never goes 
to sea, is not a “ ship ” within the meaning of the 
Merchant Shipping Acts, and isnot bound to carry, 
when under weigh in the Thames, the lights pre
scribed by the Regulations for preventing Colli
sions at Seatobe carried by all sailing vessels; and, 
as the existing byelaws made under the Thames 
Conservancy Acts 1857 and 1864 (20 & 21 Viet. o. 
cxlvii. ; 27 & 28 Viet. c. 113) contain no provision 
as to the lights to be carried by sailing vessels 
navigating the Thames, Trinity House lighters 
are under no obligation to carry lights when under 
weigh in that river. (Adm.) The C. 8. Butler.. .page 408

47. River navigation— Dumb barge—Side of river_
The Thames.— A dumb barge coming up the river 
Thames on a flood tide may keep on either side of 
the river, and there is no obligation on her by 
custom or otherwise to keep in mid-channel. 
(Adm.) The Owen Wallis ..................................... 206

48. River navigation—Dumb barge—Steamship—  
Duty to keep out of the way—The Thames.— 
Ihere is no duty on a dumb barge driving with 
the tide in the Thames to keep out of the way of 
a steamship ; but it  is the duty of the steamship
to keep out of the way of the barge. (Adm.) Id. 206

49. Speed—Steamship— Sailing ship—Duty to as
certain course of latter.— When a steamer sights 
a sailing vessel in the night time at a distance of 
three miles, but, owing to the fact that the sail
ing vessel’s lights are not visible, cannot ascertain 
the course of the sailing vessel, it  is the duty of 
the steamer to slacken speed and wait to ascer
tain that course before adopting any decided 
manœuvre for the purpose of avoiding the sailing 
vessel. I f  the steamer immediately on sighting 
the sailing vessel adopts such a manœuvre, as by 
porting, and a collision ensue without fault on 
the part of the sailing vessel, the steamer is 
alone to blame. (P.C.) The Bougainville v.
The James C. Stevenson.............................................  1

50. Speed—Steamships—Lights of other ship ob
scured Duty to slacken speed and ascertain 
course.— Where a steamship is approaching 
another, whose exact course cannot be at once 
ascertained by reason of her lights being ob
scured by her own smoke, it  is the duty of the 
former to take no decided step, but to slacken 
speed and to wait t ill that course is ascertained 
before taking any decided step to avoid the other 
vessel. (Priv. Co.) The Rona ; The Ava ...........  182

51. Speed— Steamship— Lights— Uncertainty as to
course— Duty to slacken speed.— A steamer seeing 
lights close ahead of her, carried by some ship, 
and being unable to make out those lights, or the 
course of the ship carrying them, should slacken 
speed until she is able to ascertain the meaning 
of the lights, and to avoid the vessel carrying 
them. (Adm.) The Duke of Sutherland ...........  478

52. Speed— Steamship— Dark night— Entering har
bour.— A steamship entering a harbour at full 
speed on a night when ships not showing lights 
can be seen only at a distance of one or two 
cables’ length will be held to blame if she injures 
another ship. (Adm.) The Earl Spencer...........  523

53. Speed—Steamship— Smoke obscuring lights and 
look-out.—I t  is negligence on the part of a 
steamer to go at full speed under steam and sail 
before the wind whilst her smoke is blown over 
her bows so as to obscure her lights and to pre
vent her from seeing and from being seen by other 
ships approaching from an opposite direction.
(Priv. Co.) The Rona; The A va ...........................  182

54. Speed—Fog— Steamship.— Seven miles an hour
is too high a rate of speed for a steamship in a 
fog. (U. S. Sup. Ct.) The Steamer Pennsyl
vania ...................................................................page 3 78

55. Steamship— Towing ship— Sailing ship— Duty of 
tug—Special circumstances—Sailing rules Nos. 15 
and 19.—A steamship towing another ship is 
within the meaning of the Regulations for prevent- 
ing Collisions at Sea relating to steamships, and is 
not by reason of her incumbered condition alto
gether absolved from the duty of keeping out of 
the way of a sailing vessel; still allowances 
should be made, under the circumstances of each 
case, for the comparatively disabled condition of 
the incumbered steamer, and the duty of addi
tional precaution is imposed upon a sailing ship 
approaching a steamer so incumbered. (P. C.)
The American and The Syria ................................  350

56. Steamship—Towing ship—Sailing ship—Duty
of sailing ship— Sailing rules, Art. 18.— Where 
a ship is ordered by the regulations to pursue a 
certain course in relation to another vessel, she 
has a right to presume that that other vessel 
will do her duty, and also observe the regula
tions ; hence a sailing ship, approaching a steam
ship towing another ship, has a right to hold on 
her course until there is immediate danger of 
collision, in the expectation that the steamship 
will observe the regulations and keep out of her 
way. (P. C.) Id ........................................................ 350

57. Steamship— Towing ship—Negligence of tug—  
Liability of tow—Governing power.—Wliere a 
collision takes place between a tug towing a ship 
and another ship, the question whether the tow 
is liable to make good the damage done by the 
negligence of the tug, depends upon the deter
mination of the question whether the “ governing 
power ” is in the tug or in the tow. I f  the tug is 
in the service of and under the orders of the tow, 
the tow is answerable for the negligence of the 
tug as for the negligence of a servant; but if 
the tug is, although rendering service to the 
tow, not under the control of the latter, but is 
itself the governing power, then the tow is not 
liable for the negligence of the tug. (P. C.) Id. 350

58. Steamship —  Towing ship disabled —  Same 
owner—Governing power in tug—Liability of 
tow.— Where the master of a steamship, finding 
another steamship belonging to the same owners 
with her engines disabled, undertakes, not in 
pursuance of any specific contract made with the 
master of the disabled ship, but out of his sense 
oi dn tj to his employers and in the hope of ob
taining salvage reward, to tow the ship home, 
the towing ship is not under the control of the 
tow, nor is the governing power in the tow, so as 
to render the tow responsible for the negligent 
acts of the tug. Nor does the fact that both 
ships belong to the same owners render the 
towed ship responsible for the acts of the tug.
(P.C .) Id ..................... ............................................ 350

See County Courts Admiralty Jurisdiction, Nos.
1, 2, 3— Damaqe, Nos. 1, 2, 3—Freight, No.
38—Salvage, No. 9— Towage, No. 3.

COMMON CARRIER.
See Carriage of Goods, No. 14—Marine Insur

ance, Nos. 3, 4.

COMPULSORY PILOTAGE.
1. Trinity House pilotage —  Thames district—  

Merchant Shipping Act 1854, sects. 353, 376—  
General exemption—Ship carrying passengers 
between Boulogne and London.— A steamship 
carrying cargo and passengers from Boulogne to 
London is not bound under the Merchant Ship-
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ping Act 1854 (17 & 18 Yict. c. 104) to employ 
a pilot whilst navigating the river Thames, the 
general exemption continued from 6 Geo. 4, c.
125, sect. 59, and the order in council of 18th Feb.
1854, by the Merchant Shipping Act 1854, sect.
353, not being overridden by sect. 379, relating to 
Trinity House pilotage and exempting such a 
ship only when not carrying passengers. Reg. v. 
Stanton (8 E ll. & Bl. 445), and The Earl of 
Auckland (Lush 164, 387), followed. (Adm.) The 
Moselle.................................................................. page 586

2. Trinity House pilotage—Outport district—Mer
chant Shipping Act 1854, sect. 370—■“ Particular 
provision ” —Local Act—Appointment of pilots—  
Trinity sub-commissioners.— A Trinity House 
outport district by sect. 370 of the Merchant 
Shipping Act 1854 (17 & 18 Yict. c< 104) com
prises any pilotage district for the appointment 
of pilots within which no particular provision is 
made by any Act of Parliament or charter. A 
port for which by a local Act passed in 1852 
the Corporation of the Trinity House are re
quired to appoint subcommissioners resident at 
the said port to examine and certify pilots for 
the port, is not a port for which such particular 
provision is made, because the local Act merely 
adopts and incorporates the provisions of the 
general Pilotage Act (6 Geo. 4, c. 125, sect. 5, re
pealed but re-enacted in the Merchant Shipping 
Act 1854, sect. 369) enacting that the said cor
poration are required to appoint subcommis
sioners at such ports or places as they may think 
requisite to examine and certify pilots. (Q. B.) 
Hadgraft (app.) v. Hewitt (resp.)........ ................... 573

3. Trinity House pilotage—Outport district— Mer
chant Shipping Act 1854, sects. 353, 379—Local 
act—Coasting trade exemption.—  The express 
enactment in the Merchant Shipping Act 1854, 
sect. 379, that ships not carrying passengers, 
employed in the coasting trade, shall be exempted 
from compulsory pilotage overrides a provision 
in a local Act passed in 1852 that all ships navi
gating within a district (a Trinity outport) shall 
employ a licensed pilot, and such obligation is 
not continued by Merchant Shipping Act 1854, 
sect. 353, enacting th$t the employment of pilots 
shall continue compulsory in all districts in 
which the same was compulsory before that Act. 
Hadgraft (app.) v. Hewitt (resp.)............................  573

4. Trinity House pilotage— Outport— Ipswich Dock
Act— Merchant Shipping Act 1854, sect. 374—  
Coasting vessel—Exemption. —  The port of 
Ipswich, the pilotage of which is regulated by 
the Ipswich Dock Act (15 Yict. c. cxvi.), is a 
Trinity outport district, and although by the 
above Act (sect. 91) all ships are bound to take 
a pilot whilst within the district, such obliga
tion is taken away in the case of coasting vessels 
not carrying passengers by the Merchant Ship
ping Act 1854, sect. 379. (Q. B.) Id ..................  573

5. Mersey pilotage—Mersey Docks Acts Consolida
tion Act 1858— Pilot offering to take charge en
titled to pilotage rate— Compulsion.— The Mersey 
Docks Acts Consolidation Act 1858 (21 & 22 
Viet. c. xcii.)—providing for the pilotage of the 
river Mersey, and enacting (sect. 139), inter alia, 
that if the master of any vessel (with certain 
exeptions), being outward bound, “ shall pro
ceed to sea, and shall refuse to take on board or 
to employ a pilot, he shall pay to the pilot who 
shall first offer himself to pilot the same, the full 
pilotage rate,” as if the pilot had piloted the 
ship, and, further, that (sect. 138) if  a master 
requires the services of a pilot whilst his ship is 
lying at anchor in the Mersey, the pilot shall be 
paid for every day or portion of a day he shall

attend, the sum of five shillings ; “ but no such 
charge shall be made for the day on which such 
veBsel, being outward bound, shall leave the 
river Mersey to commence her voyage ”—com
pels a master so proceeding to sea to take a pilot. 
(Adm. & P.C.) The City of Cambridge...page 193, 239

6. Mersey pilotage—Mersey Docks Arts—Consolida
tion Act 1858, sect. 138— “ Proceeding to sea”—  
Anchoring in  river—Compulsion from leaving 
dock.— Where a ship ready and about to proceed 
to sea leaves one of the Mersey Docks at nights in 
charge of a licensed pilot, and casts anchor in the 
river so as to be ready to cross the bar at the 
mouth of the river on the next morning’s tide at 
an earlier hour than she could if  she left the dock 
in the morning, the going into and casting anchor 
in the river is a step in the “ proceeding to sea ” 
within the meaning of the Mersy Docks and 
Harbour Board Act 1858 (21 & 22 Viet. c. xcii.) 
sect. 139, and the employment of the pilot is 
compulsory under that section from the time of 
leaving dock, and if  the ship breaks away from 
her moorings, and damages another vessel 
through the pilots sole default the owners will 
not be responsible. (Adm. & P. C.) Id ..........193, 239

7. Mersey pilotage—Mersey Docks Act— Consolida
tion Act 1858,— “Proceeding to sea”—Anchor
ing in river—Extra payment to pilot— Compul
sion from leaving dock—Voluntary employment.
— The fact that the pilot becomes entitled, under 
sect. 138 of the Aet, to an extra payment of five 
shillings a day beyond the amount payable for 
compulsory pilotage, whilst employed on the ship 
at the requirement of the master during the time 
she is anchored in the river, except on the day 
when the ship leaves the Mersey to commence 
her voyage, does not alter the character of the 
employment during that time, so as to make it  a 
voluntary employment or any the less compul
sory. Adm. & P. C.) Id .........................................  1^3

See Collision, Nos. 35, 36—Pilot.

CONCEALMENT OF M A TE R IA L  FACTS.
See Marine Insurance, Nos. 13, 14, 15, 16, 17, 18.

CONDITION.
See Marine Insurance, Nos. 4, 32.

CONSIGNOR AND CONSIGNEE.
See B ill of Lading, No.. 1— Carriage of Goods,

Nos. 3, 10— Marine Insurance, Nos. 6, 7, 8,
25, 26.

CONSTRUCTIVE TOTAL LOSS.
See Marine Insurance, Nos. 1, 2, 5, 9 ,19 ,

20, 21, 46, 48.

CONSULAR COURTS.
See Jurisdiction, No. 4.

CONTAGIOUS DISEASES (ANIMALS) ACT.
See Carriage of Goods, No. 13.

CONTRIBUTO RY NEGLIGENCE.
See Damage, No. 4.

CO-OWNERS.
Breach of contract—Action for—Damage to part

nership—Benefit to one partner—Right of defen
dant to take into account.—In  order to entitle a 
defendant in an action brought against him by 
partners for a breach of contract causing damage 
to the partnership to take into account a benefit 
accruing to any of the plaintiffs from such breach 
for the purpose of reducing the damages, such 
benefit must be a joint benefit accruing to the 
partnership; and it  is immaterial for the assess-
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ment of damages whether or no individual plain
tiffs have actually benefited! in other ways from 
the very default of the defendants for which as a 
partnership they are suing. Where partnerships 
sue for breach of contract, the damages must be 
confined to those sustained by the partnership ; 
and part owners of ships are for the purpose of 
such an action in the same position as partners. 
(C.P.) Jebsen v. The East and West India Dock
Company..............................................................page 505
See Master's Wages and Disbursements, Nos. 1, 2.

COEPOEATION.
See Dock.

COSTS.
See County Court Admiralty Jurisdiction, No. 4 

— Interpleader —  Marine Insurance, No. 34—  
Practice, Nos. 7, 13, 14— Salvage, No. 6— Wages,
No. 5.

COUNTY COUETS A D M IR A LTY  JUEIS- 
D IC TIO N .

1. Damage—Jurisdiction—Co-extensive with Admi
ralty Court as to subject matter.— The Admiralty 
Courts Acts (3 & 4 Viet. c. 65, s. 6 ; 24 Viet. c.
10, s. 7), confer upon the High Court of Admi
ralty of England over causes of damage arising 
within the body of a county the jurisdiction 
which that court originally possesses over such 
causes arising on the High seas ; and the juris
diction given to the County Courts, having admir
alty jurisdiction over causes of damage, by the 
County Courts Admiralty Jurisdiction Acts 1868 
and 1869 (31 &32 Viet. c. 71, s. 3, sub-sect. 3; 32 &
33 Viet. c. 51, s. 4), is as large (where the amount 
claimed does not exoced 300i.), as that possessed 
by the High Court of Admiralty. (Q. B. Bail 
Court.) Purkis v. Flower.........................................  226

2. Damage—Jurisdiction—Barge—Ship damaged 
by—Admiralty Court—County Court.— Damage 
to a ship by a barge (propelled by oars only), 
would be within the jurisdiction of the High 
Court of Admiralty if  it  occurred on the high seas, 
and (by the Admiralty Court Acts) if it  occurred 
on a tidal river within the body of a county; 
hence the County Courts having admiralty juris
diction would have jurisdiction over such damage.
The Surah (Lush, 549) followed (Q, B. Bail Court.)
Id ....................................................................................  226

3. Damage— Jurisdiction— Action against pilot—  
Admiralty cause.— An action against a pilot for 
negligence in navigating a vessel whereby it  came 
into collision with another vessel, which i t  dam
aged, is not an Admiralty cause within the mean
ing of the County Courts Admiralty Jurisdiction 
Act 1868 (31 & 32 Viet. c. 71, sect. 3, sub-sect.
3), and may therefore be brought in any County 
Court, though such court be not one appointed 
under the Act for the tria l of Admiralty causes.
(Ex.) Flower v. Bradley............................................. 489

4. Freight— Demurrage— Breach of charter—Juris
diction—Admiralty Court—County Courts Admi
ralty Jurisdiction Act 1869, sect. 2.— The juris
diction given to the County Courts by the County 
Courts Admiralty Jurisdiction Act 1868 (31 & 32 
Viet. c. 71) sect. 3, and the County Courts Admi
ralty Jurisdiction Amendment Act 1869 (32 &33 
Viet. c. 51), sect. 2 is confined to causes within 
tho jurisdiction of the High Court of Admiralty; 
and, therefore, in an action in a Superior Court 
on a charter-party for freight or demurrage, 
which is a cause not within the jurisdiction of 
the Admiralty Court, a plaintiff, claiming and 
recovering a sum between ¿£20 and ¿6300, is en
titled to his oosts, and cannot be deprived of 
them by the operation of sect. 9 of the Act of

1868 (31 & 32 Viet. c. 71), which is not applicable 
to such a case Simpson v. Bluee (ante, vol. 1, 
p. 326; L. Eep. 7 C. P. 290 ; 26 L . T . Eep. N. S.
679) approved and Cargo ex Argos (ante vol. 1, 
p. 519; L. Eep. 5 P. C. 134; 28 L. T . Eep. N. S.
77) dissented from. (Ex.) Gunesieadx. Price and
others, Fullmorev. Wait.....................................page 543

See Collision, Nos. 38. 40— Practice, Nos. 1, 2,
3, 5, 6, 7— Salvage, No. 6.

CO U N TY COUET APPEAL.
See Practice, Nos. 1, 2, 3.

CEOSS CAUSES.
See Collision, No. 37.

CEOSSING SHIPS.
See Collision, Nos. 2, 3, 4, 5.

CUSTOM.
See General Average, Nos. 1, 2.

DAMAGE.
1. Damage to pier —  Harbours, Docks, and Piers 

Clauses Act 1847, sect. 74— Undertakers— Mari
time lien—Liability of ship in  rem—Inevitable 
accident.—The owners of a pier, who are under
takers within the meaning of the Harbours, 
Docks, and Piers Clauses Act 1847, acquire, 
under sect. 74 of that Act, a maritime lien in 
respect of any damage done to their pier by a 
ship, and may proceed in  rem to recover that 
damage in the High Court of Admiralty, and the 
shipowners are debarred by sect. 74 from setting
up the defence of inevitable accident. (Adm.)
The Merle; Dennis v. Tovell..................................... 402

2. Damages to pier— Harbours, Docks, and Piers
Clauses Act 1847— Limited Company— Under
takers— Winding-up.— Where a limited company, 
duly constituted by provisional order made under 
the General Piers and Harbours Acts 1861 and 
1862, as the undertakers of a pier, within the 
meaning of the Harbours, Docks, and Piers 
Clauses Act 1847, is voluntarily wound-up, and 
its property sold by the liquidator, a purchaser of 
tho pier has transferred to him both the property 
and the rights of the original undertaker, 
becomes the undertaker within the meaning 
of the last-mentioned Act, and can recover 
against a ship for damage done to his pier 
by that ship, although such damage be the 
result of inevitable accident. The Merle ...........  402

3. Damage to sea wall—Harbour, Docks, and Piers 
Clauses Act 1847, sect. 74— Liability of ship.—
The owners of a ship which the crew have left 
owing to stress of weather, are answerable, 
under sect. 74 of the Harbours, Docks, and Piers 
ClauseB Act 1847 (10 and 11 Viet. c. 27) for damage 
done to a sea wall, after the crew have left her. 
(Q.B.) The River Wear Commissioners v. Adam
son and others ..............................................................  145

4. Steam tug—Fog—Negligently proceeding—Run
ning ashore—Pilot in charge of ship—Contributory 
negligence.—Where a ship in tow of a steam tug 
and in oharge of a licensed pilotwho has the control 
over and directs the course of both vessels, is 
navigating a river in a fog so dense that the banks 
of the river cannot be seen, and those on board 
the tug and ship in tow do not know in what 
direction they are going, it  is negligence on the 
part of both vessels to proceed ; but as it  is the 
duty of the pilot in charge to give orders to the 
tug to stop so as to enable the ship in tow to 
come to an anohor, the neglect on the part of the 
pilot to give such orders is contributory negli
gence, which will preclude the owners of tho
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sailing ship from recovering (at common law) 
against the owner of the steam tug in an action 
for negligently running the sailing ship ashore 
by proceeding during the fog. (P.C.) Smith 
and others v. The St. Lawrence ' Tow Boat
Company.............................................................. page 41

5. Steam-tug— Towing ship —  Control —  Moving
power—Master or pilot in  charge.—A steam-tug 
towing a sailing ship directs the cour.-o of both 
vessels so long as no directions are given by 
the person in charge of the ship in tow. The 
steam-tug is the moving power, but it  is under 
the control of the master or pilot on board the
ship in tow. (P. C.) I d ......................................... 41
See Carnage of Goods, Nos. 20,21,22, 23, 24, 25—  
Collision—Marine Insurance, Nos. 10, 11— Pilot 
— Towage.

DAMAGES.
See Charter-party, No. 2.

DAMAGE TO CARGO.
See Carriage of Goods, Nos. 21, 22, 23, 24, 25— 

General Average, Nos. 1, 2—Jurisdiction, Nos. 1.
2, 3.

DECK CARGO.
See Marine Insurance. Nos. 52, 53.

DELAY.
See Marine Insurance, No. 23.

D E L IV E R Y  OF CARGO.
See Carriage of Goods, Nos. 27, 28, 29, 30, 31,

32, 33, 34, 35, 36, 37.

DEM URRA GE.
See Carriage of Goods, Nos. 15, 19, 29, 30—  

Charter-party, Nos. 3, 4— County Courts Admi
ralty Jurisdiction, No. 4.

D ER ELIC T.
See Carriage of Goods, No. 88— Salvage, Nos.

10, 11, 16, 21.

DESERTION.
See Salvage, Nos. 10, 11, 16, 21— Wages, No. 3— 

Master’s Wages and Disbursements. Nos. 6, 7.

D E T E N T IO N  M O N EY AND BOARD.
See Master's Wages and Disbursements, No. 14.

D E V IA TIO N .
See Carriage of Goods, No: 8.

DISBURSEMENTS.
See Master's Wages and Disbursements—

Necessaries, No. 3.

DISCHARGE.
See Carriage of Goods, Nos. 30, 33, 34, 35,

36, 37.

DOCK.
Graving Dock—Use of—Interest in  land—Statute 

of Frauds, sect. 4— Corporation— Contract under 
seal.—A contract for the use by shipowners of 
a graving dock for repairing ships belonging to 
a municipal corporation is not a contract concern
ing an interest in land, and consequently need not 
be in writing under the 4th seotion of the Statute 
of Frauds, and such a contract being one of fre
quent occurrence and daily necessity need not be 
under seal, and though not under seal is binding 
on the corporation. (C.P.) Wells v. The Mayor,
Sfc. of Kingston-upon-Hull ..................................... 580

DOCK REGULATIONS.
See Carriage of Goods, No. 15.

DRUNKENNESS.
See Master’s Wages and Disbursements, Nos.

3, 4.

ERROR OF JUDG M ENT.
See Master’s Wages and Disbursements, No. 11. 

ESTOPPEL.
See Carriage of Goods, No. 6— Marine Insur

ance, Nos. 2, 48.

E V ID EN C E .
See Carriage of Goods, Nos. 23, 24— Collision, No. 

11— Marine Insurance, Nos. 32, 34 —  Practice, 
Nos. 3,4, 8, 9, 14, 15—Salvage, Nos. 3, 4, 5.

EXCEPTED PERILS.
See Carriage of Goods, Nos, 11, 12,13, 20, 21, 22, 

25, 40—Marine Insurance, Nos. 10, 11, 37, 38, 
39.

EXCESSIVE VA LU A TIO N .
See Marine Insurance, No. 14.

F IR E.
See General Average, Nos. 1 ,2— Marine Insur- 

aiice, No. 45.

FOG.
See Collision, Nos. 8, 9, 10, 56—Damage, 

No, 4

FOREIGN CONTRACT.
See Sale of Ship.

FO R EIG N  SHIP.
See Sale of Ship— Wages, No. 1, 2, 5.

FO R FEITU R E OF WAGES.
See Master’s Wages and Disbursements, Nos. 

3, 4, 5, 6, 7, 8— Wages, No. 3.

FORGERY OF SHIPPING  DOCUMENTS.
See Bills of Exchange.

FRAUD.
See Marine Insurance, Nos. 14, 15, 16, 17, 

18, 31.

F R E IG H T.
See Carriage of Goods, Nos. 18, 30, 31, 35, 38, 39, 

40, 41, 42 —  Charter-party, No. 3— Interest— 
Marine Insurance, Nos. 19, 20, 21, 22, 23—Neces
saries, No. 3.

GENERAL AVERAGE.
1. Damage by water—Extinguishing fire—British

custom.— Loss occasioned by water used to ex
tinguish fire on board ship not having hitherto 
been treated by British average adjusters as a 
general average loss, owners of goods, carried 
under a bill of lading providing for “ average, if 
and, to be adjusted according to British custom, 
cannot recover for damage so sustained as for a 
general average loss; under such circumstances 
the question whether such a loss is by law a 
general average does not arise. (Ex. Ch. 
from Q. B.) Stewart v. The West India and 
Pacific Steamship Company ............................page

2. Damage by water—Scuttling ship—Extinguishing 
Fire— General average loss.—Damage to cargo by 
scuttling a ship to put out a fire is the subject o
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general average contribution. There is no valid 
custom excluding the loss from general average. 
(Nisi Prius, per Cockburn, C.J.) Achard and
others v. Ring and others................................ page 422
See Carriage of Goods, Nos 30, 35— Jurisdiction,

No. 4—Marine Insurance, No. 24.

GOOD ORDER AND CONDITION.
See Carriage of Goods, Nos. 7, 24.

GUARANTEE.
See Bills of Exchange.

HARBOURS, DOCKS, AND PIERS CLAUSES 
ACT, 1847.

See Damage, Nos 1, 2, 3.

HYPO THECATIO N.
Bills drawn against goods—Policy of insurance—  

Deposit of papers with bank—Extent of bank's 
lien.— Where a merchant consigns goods to this 
country, draws a bill of exchange against the 
goods, and before acceptance discounts the bill 
with a bank, and, in order to secure repayment 
insures the goods, deposits the bills of lading and 
the policy with the bank together with a letter of 
hypothecation authorising the bank in case the 
bill or any other bills of his should not be ac
cepted or paid to sell the goods and recoup them
selves, but making no mention of the policy, the 
bank acquires no right, on the goods being de
stroyed by the perils insured against and on the 
failure of the consignor and consignee, to apply 
the proceeds of the policy to pay other bills 
drawn upon other parties by the merchant, and 
discounted by the bank, or to satisfy anything 
beyond the amount of the b ill of exchange, drawn 
against the goods and a third person to whom the 
policy has been assigned can claim to have the 
amount over the value of the b ill paid over to 
them by the bank. (Y.C.B.) Latham v. The 
Chartered Bank of India, Australia, and China 178

ILLE G A LITY .
See Marine Insurance, No. 41.

IN C EP TIO N  OF RISK.
See Marine Insurance, Nos. 3, 28.

INDORSEES.
See Bills of Lading, No. 23— Carriage of Goods,

Nos. 1, 2, 3,4, 5.

IN E V IT A B L E  ACCIDENT.
See Collision, Nos. 11, 12.

INJU N C TIO N .
See Navigable River, No. 6.

INSPECTION OF DOCUMENTS.
See Practice, No. 9.

INSUR ABLE IN TER ES T.
See Marine Insurance, Nos. 6, 7, 8, 22, 42,

43, 44.

IN TER ES T.
Freight—Not payable on day certain—Interest 

not recoverable.— Interest cannot be recovered un
der 3 & 4 W ill. 4, c. 42, sect. 28, upon an amount of 
freight payable under a charter-party “ after 
entire discharge and right delivery of the cargo 
in cash two months after date of ship’s report 
inwards at custom House,” because the freight 
is not payable upon a day certain. Ex. Ch. from 
Q.B.) Merchant Shipping Co. v. Armitage ...........  185

IN TER PLEA D E R .
Two or more claimants of cargo —  Shipowner's 

duty—Shipowner contesting each claim— Costs.—  
Where there are two or more claimants of goods 
in the hands of a shipowner, the only way in 
which he can as stakeholder protect himself is by 
filing a bill of interpleader. If , instead of doing 
so, he litigates with the claimants separately, he 
must pay the costs of the successful claimant, 
who will be entitled to an inquiry as to damages. 
(L.JJ.) Laing v. Zeden ................................ page 396

IN T E R V E N E R .
See Salvage, No. 7.

IPS W IC H  DOCK ACT.
Sec Compulsory Pilotage, No. 4.

JETTISON.
See Marine Insurance, No. 52.

JURISDICTIO N.
1. Admiralty Court—Damage of cargo—Breach 

of contract before goods laden—Admiralty Court 
Act 1861, sect. 6.— The High Court of Admiralty 
has no jurisdiction to entertain a suit for breach 
of contract under the Admiralty Court Act 1861 
(24 Viet. c. 10), sect. 6, where the breach occurs 
before the goods are laden on board the vessel 
which under the contract afterwards carries the 
goods into a port in England or Wales. (Adm.)
The Dannebrog .........................................................t 452

2. Damage to cargo—Cargo carried into English
port of call—Discharged abroad—Ship returning 
to England—Arrest—Admiralty Court Act 1861 
sect. 6—When a foreign ship carrying cargo, 
acting in pursuance of the contract of affreight
ment, which gives the option of several ports of 
call, English and foreign, puts into an English 
port of call for orders, she carries her cargo into 
the English port within the meaning of the Ad
miralty Court Act 1861 (24 Viet. c. 10), sect. 1; 
and though she be ordered to a foreign port, and 
there discharge her cargo, the Court of Admiralty 
has jurisdiction to entertain against her a suit by 
the assignees of the bills of lading of the cargo, 
for damage to cargo, and to arrest her on her 
return, after discharging, to this country. (Adm. 
andPriv. Co.) The Pieve Superiore ...........162, 319

3. Admiralty Court—Damage to cargo—Breach of
contract by master—Master part owner—Lia
bility in rem.—Semble, the High Court of Admi
ralty has jurisdiction to proceed in  rem against 
a ship for breach of contract, within the meaning 
of the Admiralty Court Act 1861 (24 Viet. c. 10), 
sect. 6, although that breach is committed by one 
of the part owners of the ship only (the master), 
and is a breach for which the other part owners 
would not be responsible. (Adm.) The Emilien 
Marie ...........................................................................  514

4. Levantine Consular Court—Ship disabled—  
Average statement—Made up under decree of Court 
—Customs of Levant—Presumption as to juris
diction.—Where in an action to recover from 
underwriters a general average loss it  appears 
that the ship arrives at Constantinople disabled 
from proceeding on her voyage, and that the 
British Supreme Consular Court had, on the ap
plication of the master, appointed surveyors who 
make recommendations as to sale of part and 
transshipment of the rest of the cargo, and that 
the court has made orders in accordance with 
those recommendations, and further that the 
court has appointed average adjusters, who in
vestigate the various claims and make up an aver-
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age statement in accordance with the law of the 
port of destination of the ship, and that the 
statement ia registered and homologated by a 
decree of the court, and i t  further appears that 
the Orders in Council respecting the jurisdiction 
of the consular courts in the Levant expressly 
reserve to those courts the right to enforce 
customs obtaining in the Ottoman dominions, 
it  w ill be taken by the court trying the action 
that the consular court had the jurisdiction so 
exercised. (C. P.) Mavro and another v. The
Ocean Marine Insurance Company ............... page 361
See County Court, Admiralty Jurisdiction, Nos.

1, 2, 3, 4—Sale of Ship— Salvage, No. 6.

LADING.
See Marine Insurance, Nos. 3, 7, 8.

LA N D IN G  AND W AREHO USING  CARGO.
See Carriage of Goods, Nos. 33, 34, 35, 36.

LANDING-STAGE.
See Navigable River, Nos. 1, 2, 3,4.

LAUNCH.
See Collision, Nos. 13, 14, 15.

LA Y  DAYS.
See Carriage of Goods, No. 19-Charter-party, Nos.

3, 4.

L IA B IL IT Y  IN  REM.
See Collision, Nos. 17—Jurisdiction, Nos. 2, 3.

L IE N .
See Broker’s Lien—Carriage of Goods, Nos. 30, 34,

35, 36, 39— Charter-party, Nos. 3, 4— Master’s 
Wages and Disbursements, No. 10— Mortgagees,
Nos. 1, 2— Necessaries, Nos. 1 ,2 ,3—Shipbuilding 
contract.

L IF E  SALVAGE.
See Salvage, No. 12.

L IG H TE R M A N .
See Carriage of Goods, No. 14.

L IG HTS.
See Collision, Nos. 18, 19, 20, 21, 22 ,23 ,24 ,25 ,

26, 51, 52, 53, 54, 55.

L IM IT A T IO N  OF L IA B IL IT Y .
Ship under arrest—Payment in court in limitation 

suit— Release—Admission of liability,— Defend
ants in a collision cause, in which their ship was 
under arrest, having constituted a suit for lim ita
tion of liability, the court, upon the motion of the 
plaintiffs in the limitation suit, (defendants in the 
collision cause) ordered the ship to be released, 
on payment into court in that suit of the aggre
gate amount of 151. per ton of the registered ton
nage of the ship, and of a sum to cover interest 
and costs, and did not require that the plaintiffs 
in the limitation suit should admit liability before 
ordering the release. (Adm.) The Sisters.......  589

LOOK-OUT.
See Collision, No. 26.

LOSS.
See Carriage of Goods, No. 8—General Average, 

Nos. 1, 2—Marine Insurance, Nos. 5, 9, 10, 11,
12, 19, 20, 21,22, 23, 24, 25, 33, 37, 38.

LU FF IN G .
See Collision, No. 2.

M A R IN E  INSURANCE.

1. Abandonment—  Ship —  Notice —  Implied accep
tance of—Insurers taking possession and keep
ing salvage— Claim for—Effect of. When 
notice of abandonment of a ship is given to 
underwriters, mere silence on their part will 
not operate as an acceptance of abandonment; 
but if the underwriters, on a loss occurring, 
and after notice of abandonment duly given, take 
possession of a ship by their agent, take her to a 
place of safety, repair her, and detain her in their 
custody for an unreasonable time without giving 
notice to the assured that they are acting on his 
behalf, and that they do not accept the abandon
ment, their acts will amount to a constructive ac
ceptance of abandonment; nor will the fact that 
the insurers think fit to libel the ship in the 
Admiralty Court for salvage reward affect their 
liability, if  the assured had not interfered in the 
salvage suit nor taken any steps to assert his con
tinued ownership. (Priv. Co.) The Provincial 
Insurance Company of Canada v. Leduc....... page 338

2. Abandonment—Acceptance of—Partial loss 
Total loss— Estoppel—Canadian Civil Code.-— 
Acceptance of abandonment by underwriters is 
irrevocable, and makes a partial loss tantamount 
to a total loss, and the insurers are precluded from 
relying upon a subsequent recovery of the pro
perty because they are estopped from saying that 
the loss is not total and although by the Cana
dian Civil Code, art. 2545, abandonment cannot 
be made of a stranded ship if she can be raised so 
as to be sent forward to her destination, this 
article does not apply to cases where abandon
ment of a stranded ship has been accepted by 
underwriters, but must be read in conjunction 
with other articles (2547, 2549), by which aban
donment and acceptance vest the property in the 
insurer, and cannot be defeated by subsequent 
events, as in English law. (Priv. Co.) The 
Provincial Insurance Company of Canada v. 
Leduc ........................................................................... 338

3. Cargo—Common Carriers—Inception of risk 
“ From the loading”—Named ports—Warranty 
Attaching of policy—Common carriers— Intend
ment of parties.— A clause in a policy of marine in
surance, providing that the adventure upon goods 
to be carried by the assured as common carriers 
between certain ports, shall begin ‘‘ from and imme
diately following the loading thereof on board the 
said vessels at ” certain ports enumerated, is not, 
unless so expressly provided by the policy, to be 
constructed as a warranty that the goods shall be 
loaded at such ports, but as mere recital, descrip
tion, or intention, or expectation, that the goods 
will be there loaded ; and the policy attaches to 
goods in the custody of the assured for the pur
poses of transportation in the ordinary course of 
their business as common carriers, carried into a 
port named in the policy by one of the vessels, 
but not in the strict sense loaded at that port 
on board the vessel provided that the facts 
show that, by reason of the nature of the transac
tions to which the policy relates, the parties 
intended that the policy should so attach. (Sup. 
Ct. of Cal. U. S.) Wells, Fargo, and Company
v. The Pacific Insurance Company ........................

4. Cargo—Common Carriers— Open policy—Advice 
of shipments— Warranty—Condition precedent. 
— A memorandum on an open policy of insurance 
upon goods carried between certain ports by the 
insured as common carriers, providing that the 
agents of the insured should send to their head 
office “ advices of the amount of each shipment, 
is not a warranty, or condition preceden ?
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without the strict performance of which the 
right to demand an indorsement of a loss under 
the policy would not accrue; and where the 
usual mode of forwarding letters of advice is by 
the steamers in which the goods are shipped, the 
losses must neeessarily he notified to the under
writers after they have occurred, and the insured 
are entitled to recover if the loss be notified to 
the insurers by the person in charge of the goods 
without any letter of advice, aB this would comply 
with a memorandum providing for the losses 
being made known to the insurers as soon as 
known to the assured. (Sup. Ct. of Cal. U. S.) 
m ...........................................................................page 111

5. Cargo—Constructive total loss— Wreck—Sale of 
cargo by salvors—When loss takes place— Lim i
tation of action.— Where ship and cargo are 
wrecked and cast ashore, but part of the cargo 
continues to exist in specie and is taken out 
and, it  being impossible to forward it  to its 
destination, is sold by the salvors on the spot, 
there is no total loss of the cargo, actual or con
structive, until the sale has taken place ; and, 
consequently, a condition in a policy on the goods, 
that no action shall be maintainable on the policy 
unless commenced within twelve months after 
any loss shall have occurred, is complied with if 
an action, to recover for a total loss of the goods, 
is commenced within twelve months after the sale 
has taken place; the action need not be com
menced within twelve months after the wreck. 
(P.C.) Browning (app.) v. The Provincial 
Insurance Company of Canada................................. 35

6. Cargo—Brokers making advances—Insurable 
interest—Extent of—Interest of all concerned—  
Might to insure.—Brokers who in the course of 
their business are in the habit of receiving con
signments of cotton from abroad, and of making 
advances by acceptances, usually negotiated 
abroad, against the consignment, have on accept
ing the bills and so becoming liable upon them 
an equitable interest in every part of the cotton 
against which they have made the advances, and 
have such an interest in the selling and manag
ing the consignment, as in law gives them a right 
to insure to its full value, and if  the goods be lost 
in transit may, on a declaration averring interest 
in themselves, recover on a policy effected by 
them at the request of the consignors to cover 
the interests of all concerned the full amount in
sured, applying the proceeds to the extent of 
their claims, and holding the remainder as 
trustees for the persons beneficially interested:
(per Bovill, C.J., and Denman, J.); sed contra 
(per Keating and Brett, JJ.), the brokers making 
advances on the cotton in  transitu, have only a 
contract right on the cotton to have the bills of 
lading delivered to them on payment of their ac
ceptances, and as consignees, though interested 
in every part, are not the legal owners, nor 
trustees for the persons beneficially interested, 
and cannot therefore recover more than, their own 
beneficial interest. (C. P.) Ebbsworth and 
others v. The Alliance Marine Insurance Com
pany...............................................................................  126

7. Cargo —  Insurable interest —  Named ship—
Cargo part loaded —  Appropriation to buyer—
Right to recover for part shipped.-—Where a mer
chant buys a grain cargo per a named ship, and 
part of that cargo is shipped and the rest along
side when the ship goes down and, with the part 
loaded, is lost, there is such an appropriation of 
the cargo already loaded, the ship being named in 
the contract, as to prevent the seller from with
drawing it  without the buyer’s consent; the 
option of accepting or rejecting the part cargo 

V ol. I I . ,  N. S.

remains to the buyer even after the loss, and if 
he does not reject, the cargo remains at his risk, 
and he has an insurable interest therein to the ex
tent of the quantity shipped, and to its full value, 
and if  he has insured the cargo at and from the 
loading port, “ as interest may appear,” he can 
recover the value of the quantity shipped. (C.P.) 
Anderson v. Morice.............................................page 424

8. Cargo— Insurable interest—Named ship— Cargo
part loaded—Existing contract—Expectancy of 
benefit.—Even if  the property in the cargo does 
not pass to the merchant under such a contract 
he still has an insurable interest in it, because he 
has an existing contract with regard to it  from 
the time of its being loaded on board, by virtue 
of which he has an expectancy of benefit and ad
vantage arising out of or depending on the safe 
arrival of the cargo. (C.P.) Id ............................  425

9. Cargo— Machinery—Damage to component parts 
— Total loss.— Where the component parts of 
“ machinery ” insured “ free of particular ave
rage ” are by the perils insured against, some 
totally lost and the remainder so damaged that 
they are useless for the purpose for which they 
were intended when shipped, there is a total loss, 
which can be recovered from the underwriters, 
the species of the machinery being destroyed.
TT.S. Sup. Ct.) The Great Western Insurance 
Company v. Fogarty.................................................. 262

10. Cargo—Tea— Packages— Damage by perils to 
some “ Loss to be ascertained by separation and 
sale of contents damaged ” —Loss by injury to 
reputation—Divisibility of damage.— Where by 
a policy of marine insurance, packages of tea 
valued at a certain sum are insured against the 
usual risks, “ and all other losses and misfortunes 
that hav e or shall come to the hurt, detriment, or 
damage of the said goods or any part thereof; 
warranted by the assured free from damage or in
jury from dampness, change of flavour, or being 
spotted, &c., except caused by actual contact of 
sea-water with the articles damaged occasionally 
by sea perils; in the case of partial loss by sea 
damage to dry goods, cutlery, or other hardware, 
the loss shall be ascertained by a separation and 
sale of the portion only of the oontents so dam
aged, and not otherwise : and the same practice 
shall obtain as to all other merchandise as far as 
practicable,” and certain packages of tea are dam
aged during transit by sea perils, the remainder 
being unharmed, then for the purpose of assess
ing the damage sustained, the packages coming 
under the head of “ all other merchandise,” are 
divisible, and the underwriters are liable only for 
the deterioration in value of such of the chests as 
have in fact been damaged by sea-water, and not 
for injury to the reputation of the rest from 
having formed part of a shipment of which part 
had been damaged by sea-water. (C.P.) Cator
v. The Great Western Insurance Company...........  90

11. Cargo Tea— Packages— Damage by perils to
some—Divisibility of damage.— Semble, even if 
the policy had not contained the above clause, the 
packages would still have been divisible, and the 
underwriters liable only for such as had been in 
fact damaged by sea-water. (C.P.) Id ................ 90

12. Cargo— Valued policy—u At and from "—Part 
of cargo loaded—Total loss of part— Valuation—  
Invoice price.— Where a cargo bought to arrive 
by a particular ship is insured “ at and from ” 
the port of loading by that ship “ as interest may 
appear, amount of invoice to be deemed the 
value,” and before the fu ll cargo is loaded, the 
ship and part of cargo are totally lost, the 
policy must be treated as a valued policy, the 
valuation being the amount of the proper invoice,

2 T
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according to the contract between the buyer and 
vendor. (C.P.) Anderson v. Morice...........page 425

13. Concealment and representation—Duty of as
sured.— Though an assured is not bound to dis
close everything which might influence the mind 
of an underwriter, he is bound to disclose all 
those facts which a rational insurer, governing 
himself by the principles and calculations com
monly applied to policies and risks, would regard 
as bearing on those risks. (Q. B.) Ionides
v. Pender.......................................................................  ^66

14. Concealment and representation—Duty of as
sured— Excessive valuation— Varying risk.— An 
excessive valuation of the subject matter of insur
ance is a fact which, as bearing on the risks in
sured against, ought to be disclosed to an under
writer by an assured, and the concealment of 
such a fact will vitiate a policy if its disclosure 
would have materially affected the mind of the 
underwriter in assuming the risk. (Q. B.) Id. 266

15. Concealment and representation—Reinsurance
cm subject matter— Duty of communication.—An 
assured may effect reinsurance directly on the 
subject-matter of insurance against the risks 
or any part thereof insured against in the 
original policy, without being bound to disclose 
in the policy or otherwise that it  is a reinsur
ance unless challenged so to do. (Ex.) Mackenzie 
v. Whitworth .......................................... ...................

16. Concealment and representation—Slip contract 
—Knowledge of material fact after in itialling—  
Communication.— A slip being in practice the 
complete and final contract between the parties to 
a contract of marine insurance, although not en
forceable at law or in equity, there is no obliga
tion on the assured to communicate a material 
fact which comes to his knowledge after the ini
tialling of the slip and before the issuing of the
policy. (Q.B.) Cory v. Patton................................
(Ex. Ch. from C.P.) Lishman and others v. The 
Northern Maritime Insurance Company (Limited) 504

17. Concealment and representation— Slip—Know
ledge of material fact after in itialling—Contract 
made by agent of assured—Ratification by as
sured— Duty to communicate.—The fact that the 
contract of insurance has been entered into by an 
agent of the assured and the slip been initialled 
by the underwriter, subject to the approval of 
the assured, and that the ratification of the as
sured does not take place until after the material 
fact comes to his knowledge, does not, where the 
assured was ignorant of the material fact when 
the slip was initialled, entitle the underwriter to 
have the fact communicated to him. (Q.B.) Cory
v. Paton ....................................................................... ^ 2

18. Concealment and representation— Slip contract
—Warranty in  policy not in  slip—Material fact 
— Duty of communication.— The introduction 
into a policy on freight of a warranty (not in the 
original slip) for the benefit of underwriters, to 
the effect that the hull of the ship is not insured 
beyond a certain amount, does not create a new 
contract or new risk different from the slip, and 
therefore does not affect the duty of communica
tion of material facts. (Ex. Ch. from C. P.) 
Lishman v. The Northern Maritime Insurance 
Company (Limited)  ..................................................

19. Freight—Particular ship—Chartered freight 
upon homeward voyage—Insurance during out
ward voyage—Constructive total loss of ship on 
outward voyage—Right to recover on policy on 
freight.— Where an insurance upon chartered 
freight, to be earned by a particular ship named 
in the charter-party upon a homeward voyage, 
is effected by the shipowner to cover risks to be 
incurred during the previous outward voyage,

490

302

damage by perils of the seas sustained during 
the outward voyage, to an extent which result in 
such injury that on her arrival at her chartered 
port of loading the cost of repairs to enable her 
to perform her homeward voyage under the 
charter-party wcnld be more than she would be 
worth when repaired, will entitle the assured to 
claim against the underwriters on freight as 
for a total loss of freight. (H. of L.) Rankin 
and others v. Potter and others........................page 65

20. Freight—Particular ship—Chartered freight
on homeward voyage—Insurance during outward 
voyage—Constructive total loss of ship Total 
loss of freight—Notice of abandonment.— To 
entitle the assured to claim as for a total loss of 
freight under such circumstances, no notice of 
abandonment is necessary, because the loss 
of the freight is an actual total loss resulting 
from the inability of the ship to perform the 
contract created by the charter-party, by the 
terms of which no other ship could earn the char
tered freight, and in consequence the under
writers could not by abandonment either take or 
earn any part of the chartered fre ight; notice of 
abandonment being necessary only where aban
donment transfers to the underwriters something 
beneficial to them. (H. of L.) Id ........................

21. Freight—Particular ship—Chartered freight
upon homeward voyage—Insurance during out
ward voyage—Total loss of freight—Notice of 
abandonment to underwriters on ship—No neces
sity for.— The right of the assured to claim as for 
a total loss of freight under such circumstances 
is not affected by his neglect to give due notice 
of abandonment to the underwriters on ship for 
the purpose of claiming against them as for a 
constructive total loss of ship, because the rights 
of the assured as to the insurances on ship and 
freight depend upon different considerations and 
totally different contracts, which ought not to be 
mixed together ; the policy on freight ought to 
be considered as though the ship had never been 
insured; hence conduct of the assured in delaying 
the voyage to the port of loading for a con
siderable time, in employing the ship for other 
purposes than that for which she was chartered 
(as a store ship), and in having the ship surveyed 
and temporarily repaired in an intermediate port 
on the outward voyage, after the damage is sus
tained, so that great and unnecessary delay took 
place before notice of abandonment was given to 
the underwriters on ship, will not affect the rights 
of the assured under the policy on freight, which 
becomes a total loss as soon as the damage is sus- 
tained. (H. of L.) Id ..............................................

22. Freight—Payable on quantity delivered—Half 
on signing bills of lading—Half on delivery Pre
payment relates to whole cargo—Half cargo lost 
Amount recoverable on policy on freight. Where 
goods are shipped under a charter-party by 
which the freight is made payable at an agreed 
rate “ on the quantity delivered,” half on “ sign
ing bills of lading,” and the remainder “ on right 
delivery of the cargo,” the prepayment of the 
freight in advance, which cannot be recovered 
back in case of the loss of the cargo, presupposes 
a delivery of the entire cargo, and is made in re
spect thereof, and it  is not competent to the 
owners of the cargo, in case of a loss of half the 
cargo, to appropriate the whole of the amount 
prepaid to that portion of the cargo which is 
actually delivered, but he can only claim to have 
the prepayment distributed rateably over each 
portion of the cargo delivered ; consequently the 
loss to the shipowner is not the half of the total 
amount of freight, but only half the freight pay-
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able under the charter-party for the portion los t; 
hence if  the shipowner, at the time of shipment, 
insures the freight still due in a valued policy, 
fixing the amount of the valuation at half the 
freight payable under the charter-party, he can
not recover as for a total loss of half the freight, 
but can only recover as for a partial loss, the 
amount recoverable being a sum bearing the same 
proportion to the actual loss sustained as the 
amount insured bears to the total amount of 
freight payable. (Ex. Ch. reversing C. P.) 
Allison v. The Bristol Marine Insurance Com
pany...................................................................... page 312

23. Freight—Ship chartered to proceed to port and 
there load—Prevented from proceeding within 
reasonable time by perils insured against—Total 
loss of freight.— Where a ship is chartered to pro
ceed with all convenient speed from L. to N., and 
there load a cargo for S., the usual perils excepted, 
and after leaving L., but before reaching N., she 
gets aground, and the delay in getting the ship 
off and in repairing her will be necessarily so 
great as to make it  unreasonable for the char
terers to supply the agreed cargo at the end of 
the time, and so great as to put an end, in a 
commercial sense, to the speculation entered 
upon by the shipowner and the charterers, 
the latter are discharged from their contract on 
the ground that there is an implied condition 
of the contract that the ship shall arrive at N. 
within a reasonable time, and on the failure of 
this the contract is at an end. Consequently, the 
adventure having been frustrated by perils of the 
seas, there is a total loss of chartered freight 
within the meaning of a policy effected by the 
shipowner “ on chartered freight at and from L. 
to N. in tow, while there and thence to S.,” and 
the shipowner may recover thereon. (Ex. Ch. 
from C. P.) Jackson v. The Union Marine Insur
ance Company (Limited) ......................................... 435

24. General average—Particular average—Foreign 
adjustment—  Warranty against average unless 
general—Foreign law—Liability of underwriter.
— Where a policy of insurance upon goods on 
board a vessel from Yarna to Marseilles, contains 
the words “ general average as per foreign state
ment,” and a warranty against average unless 
general, and the voyage is by perils of the seas 
terminated at an intermediate port, and the aver
age statement there duly made up in accordance 
with the law of the port of destination, and by 
such statement the damage sustained by the 
wheat is made to appear as general average, the 
loss, although only a particular average loss by 
the law of England, must be treated as general 
average as per foregin statement, and may be 
recovered from the underwriters. (C.P. and Ex.
Ch.) Mavro and another v. The Ocean Marine In 
surance Company..................................................361, 590

25. Particular average— Stranding—Foreign adjust
ment—Foreign law—Liability of Underwriters.—
When goods are first insured under a Dutch 
policy, and afterwards under an English policy, 
the latter containing the words “ to cover only 
the risk excepted by the clause warranted free 
from particular average, unless the ship be 
stranded, sunk, or burnt, to pay all claims and 
losses on Dutch terms, and according to statement 
made up by the official depecheur in Holland,” the 
terms of the English policy do not, in the absence 
of notice of the same or existence of the Dutch 
policy, amount to notice to the underwriters of 
the Dutch policy, and the English policy must 
be construed independently thereof; but if  the 
ship be stranded according to English law, but 
not according to Dutch law, and an average

statement is made up according to the terms of 
the English policy, but according to the principles 
of Dutch law, showing a particular average loss, 
the English underwriters are bound by that state
ment and the assured may recover. (C. P.) 
Hendricks v. The Australasian Insurance Com
pany ........................................................................... 244

26 Policy —  Assignment after interest ceased.—  
Where the interest of the insured has ceased 
before loss, a subsequent assignment of the policy 
is ineffectual. (Q. B.) The North of England 
Pure Oil Cake Company (Limited) v.The Archangel 
Maritime Bank and Insurance Company (Limited) 571

27. Policy on cargo—Assignment after interest ceased
— Passing of policy.— Where cargo is insured for 
a voyage, including risk of lighters, and the as
sured during the voyage sells the cargo to be 
paid for in 14 days from being ready for delivery 
or at seller’s option on handing shipping document 
(which option is not exercised) and the cargo is 
discharged into lighters employed by the pur
chasers, one of which sinks, and the assured after
wards assigns the policy to the purchasers, the 
purchasers cannot recover on the policy because 
the policy does not pass by the contract of sale, 
the interest of the assured ceases on delivery into 
the lighters and the subsequent assignment is 
void. (Q. B.) I d .....................................................  571

28. Policy—Attaching of—“ At a port ”—Implied 
understanding or warranty—Risk—Variation of.
— When a policy of marine insurance is entered 
into • insuring a ship or goods thereon “ at and 
from a port,” there is, in the absence of a direct 
representation, an implied understanding that the 
vessel shall be at that port within such a time 
that the risk shall not be materially varied; 
otherwise the risk does not attach. (Q. B.)
De Wolf v. Archangel Maritime Bank and Insur
ance Company .......................................................... 273

29. Policy— Contract —Agent —  Principal —  Right 
to sue....A contract of marine insurance, entered 
into with underwriters by an agent in his own 
name, but without expressing the interest in the 
subject of insurance to be in any particular per
son, may be sued upon by the principal in whom 
the interest is. (P.C.) Browning (app.) v. The 
Provincial Insurance Company of Canada (resps.) 35

30. Policy— Contract— Form of—A.B. As well in
his own name, ^c.” — Agent —  Principal —  Cer
tificate or slip—Right to sue.—Where the common 
form of policy of a marine insurance company 
contains the usual clause, “ A.B. as well in his 
own name as and for and in the names of all and 
every other person or persons to whom the same 
shall appertain, &c.,” and it  is the usage of the 
company on accepting a risk to issue a certificate 
or slip as a provisional agreement entitling the 
assured to a policy in their common form, the 
certificate is to be construed as a contract con
taining the above clause, and, if  the certificate is 
made out in the name of an agent, the principal 
on whose behalf the contract is made may (in 
Canada where there are no Stamp Acts as to 
agreements for marine insurance) sue upon the 
certificate in his own name. (P.C.) Id  ...........  35

31. Policy —  Fraud —  Finding by court of law—  
Cancellation of policy by Court of equity.—
Where an action of law has been brought on a 
policy of marine insurance, and it  has been de
cided in a special case stated in that action that 
that policy and others given under the same cir
cumstances were procured by.fraud, the Court of 
Chancery will, upon the facts so established, make 
a decree cancelling the policies. (V.C.B.) Lon
don and Provincial Marine Insurance Company 
v. Seymour................................................. . 169
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32. Policy— Warranty— Condition—Construction of
— Evidence.— Where a warranty or condition in a 
policy of marine insurance is expressed in clear 
terms, evidence will not be admitted to show that 
i t  is to be construed contrary to the apparent 
meaning of those terms, although the desired 
construction may be that which has ordinarily 
been put upon it  by persons making use of that 
form of policy. (Priv. Co.) The Provincial In - 
surance Company of Canada v. Leduc .......Va9e 338

33. Policy— Warranty—Time of voyage specified—
Breach —  Liability  — Abandonment.—  Where a 
ship is insured on a time policy at and from Monr 
treal, to trade between the Island of Newfound
land, Nova Scotia, Cuba, &c., and Quebec and 
Montreal, and the policy contains a stipulation in 
the following words : “ Not allowed under this 
policy to enter the Gulf of St. Lawrence before 
the 25th April, nor to be in the said Gulf after the 
15th N ov.; nor to proceed to Newfoundland after 
the 1st Dec., or before the 15th March, without 
payment of additional premium, and leave first 
obtained, war risk, and sealing voyages excepted 
the policy is not to be construed as declaring that 
the vessel may proceed from any of the ports 
named in the policy to Newfoundland on or before 
the 1st Dec., notwithstanding it  might have to 
pass through the Gulf after 15th N ov.; but under 
that clause the vessel is neither to be in the Gulf 
after the 15th Nov., nor to proceed to Newfound
land from any port after the 1st Dec.; and if  the 
ship enters the Gulf after the 15th Nov., she 
commits a breach of warranty within the words of 
the policy, and the underwriters are not liable for 
any loss occurring in consequence of that breach, 
unless they accept abandonment with a knowledge 
of the breach. (Priv. Co.) The Provincial 
Insurance Company of Canada v. Leduc...............  338

34. Practice— Costs—Examination of defendants'
witnesses before plea— Beg. Gen.H.T. 1853,R.12.—  
Where in an action upon a policy of marine insur
ance witnesses are examined on behalf of defend
ants to save expense after declaration but before 
plea, the defendants not pleading through default 
of the plaintiffs, the cost of the examination are 
not costs before instruction for plea within the 
meaning of Reg. Gen., H . T., 1853, R. 12, and 
will be allowed upon taxation where the defendant 
having subsequently pleaded several pleas and 
paid money into court under the money counts, 
the plaintiff discontinues. (Q.B.) Previte and 
another v. The Adelaide Fire and Marine Insur
ance Company ..........................................................  577

35. Reinsurance—Agents abroad—Neglect to reinsure 
— Damages— Suit in equity.— A claim for damages 
by an insurance company against their agent 
for not reinsuring, according to instructions, 
cannot be enforced in a. suit in equity for an 
account of the transactions between the prin
cipal and agent. (L.JJ. reversing V. C. B.) The 
Great Western Insurance Company of New York
v. Cunliffe..........................................................  219, 298

36. Reinsurance—Agents abroad—Credit System—
Remvmeration of Agents—Discount— Custom.— 
Agents for an insurance company abroad, whose 
business it  is to effect reinsurances for the com
pany, but with respect to whose remuneration no 
stipulation has been made between the company 
and themselves, are entitled to retain, for their 
own benefit, the discount which they receive as 
brokers under the “ credit” system (12 per cent.) 
by the custom of insurance business, more especi
ally if  the mode of remuneration has been made 
known to their principals; and they need not 
account for the saine to their principals. (L.JJ. 
reversing V . C. B.) I d .....................................219, 298

37. Risks insured against—Restraint of princes
Land transit—Marine policy —  L iab ility—A 
marine policy in the ordinary Lloyd’s form against 
the usual perils, “ arrests, restraints, and detain
ments of princes,” on goods which are expressed 
in the policy to be carried by a route, which is 
(within the knowledge of the underwriters) partly 
by sea and partly by land, covers the risk of 
transit both by land and water, and if  the goods 
are lost by the perils insured against while upon 
land, the assured are entitled to recover. (C.P. 
and Ex. Ch.) Rodocanochi and others v. Elliot 
and others................. ................................... 21> 399

38. Risks insured against—Restraint of princes 
Land transit— Siege—Abandonment Liability.
— Where goods insured under a policy covering 
terrene risks, and against (inter alia), “ arrests, 
restraints, and detainment of princes,” are in 
course of their transit detained in a town by 
reason of that town being regularly besieged, the 
detention is a “ restraint of princes ” within the 
meaning of the policy, which w ill give the 
assured the right to abandon and claim as for a 
total loss. (C.P. and Ex. Ch.) Id .................... 21, 399

39. Risks insured against— Restraint of princes 
Land transit— Siege—Notice of abandonment 
Where to be given.—Semble, that in such a case 
notice of abandonment may be given immediately 
or within such a reasonable time after the com
mencement of the restraint as will enable the as
sured to ascertain whether the restraint is likely
or not to be permanent. (C.P.) Id .................... 21

40. Ship—Classification —  Underwriters' Associa
tion—Suspension of class—Right of shipowner to 
relief.—Where an underwriters’ association for 
the registry of ships, having a ship classed on 
their lists submitted to them for inspection and 
being dissatisfied with her condition, bond fide 
and without malice make an entry on their books 
suspending the ship’s class, and decline to remove 
the entry t ill certain alterations are made in the 
ship, the shipowners are not entitled to relief, 
although they may be injured by the entry. 
(V.C.M.) Clover v. Roydon.....................................

41. Ship— Illegal voyage— Carrying passengers 
without Board of Trade certificate—Owyiers igno
rant of master's act—Liability of underwriters. 
Where a ship, not licensed by the Board of Trade 
to carry passengers, does carry them, if  such 
carriage is the act of the master alone without 
the knowledge of the owners and contrary to their 
intentions, the policy is not vitiated by the ill- 
legal carriage of passengers. (Q.B.) Dudgeon v.

.................... ...... .... . 323

42. Ship—Insurable interest—Joint purchase— Pay
ment of whale by one owner—Authority by other to 
insure whole—Right to recover in  name of one.
Where a ship is purchased in the name of two 
persons A. and B., but the purchase money is by 
arrangement between them paid by A. only; and 
B., in  order to give some security to A. for the 
payment of his share, authorises A. to insure the 
ship in his (A.’s) name alone, and in case of the 
loss of the ship, to receive the whole insurance 
money, and so pay himself the amount due to him 
from B., A. has an insurable interest in the 
whole ship, and may, in an action on a valued 
policy, recover in his own name the full amoun 
insured. A statement by B. to a third person of 
this arrangement with A., being a declaration 
against his (B.’s) interest, is evidence against the 
insurers to show A.’s insurable interest. (Priv.
Co.) The Provincial Insurance Company of ^
Canada v. Leduc .......................................... ..........

43. Ship—Insurable interest—Material men—> eces- 
' series— Advances—Bottomry bond—Where ma-



M ARITIM E LAW  CASES. 629
SUBJECTS OF CASES.

terial men lend money to a ship’s oaptain to provide 
necessaries for his ship at a foreign port receive a 
bottomry bond, insure the ship, and on an adjust
ment of average are awarded a sum as due to 
them under the policy from the underwriters, 
they have an insurable interest, and are entitled 
to recover the amount found due by the adjust
ment. (U.S. Sup. Ct.) The Merchants' Mutual 
Insurance Company v. Baring and others ...page 411

44. Ship—Insurable interest—Mortgage—Bight of 
shipowner to insure.— A shipowner whose ship is 
mortgaged may, if  he remains in possession, in
sure his ship to the full amount of her value.
The Provincial Insurance Company of Canada v. 
Leduc ....... ...................................................................  338

45. Ship —  Fire —  Policy on ship in  dock “ with
liberty to go into dry dock.” —Lying in  river for 
repairs—Not covered.—A policy against fire in the 
hull of a ship whilst “ lying in the Victoria 
Docks, London, with liberty to go into dry dock 
and light boiler fires once or twice during the 
currency of this policy,” although covering the 
ship whilst in the Victoria Dock and the dry dock 
and during her passage up and down the river 
between the two (if such passage be necessary by 
reason of her being unable to go into dry dock 
without so passing), does not cover the ship whilst 
lying in the river for repairs, after coming out of 
dry dock, and before returning to the Victoria 
Dock. (Ex. Ch. from C.P.) Pearson v. The Com
mercial Union Assurance Company........................  100

46. Ship—Sale by master— Total loss— Necessity for 
sale—Notice of abandonment.— The master of a 
ship may, under certain circumstances, effect the 
Bale of his ship so as to thereby render the under
writers liable for a total loss without notice of 
abandonment, but he can only do so in cases of 
stringent necessity— that is to say, a necessity 
that leaves the master no alternative, as a pru
dent and skilful man acting bond fide for the best 
interests of all concerned and with the best and 
soundest judgment that can be formed under the 
circumstances, but to sell the ship as she lies. I f  
he comes to this conclusion hastily, either with
out sufficient examination into the actual state of 
the ship, or without having previously made every 
exertion in his power with the means then at his 
disposal, to extricate her from the peril or to 
raise funds for her repair, he will not be justified 
in selling, even though the danger at the time 
appear exceedingly imminent, (P.C.) The Cobe- 
quid Marine Insurance Compauy v. Barteaux ... 536

47. Ship—Time policy— Unseaworthiness—Know
ledge of shipowner— Warranty.— When a jury  
have found in an action on a time policy that a 
vessel was sent to sea in an unseaworthy condition, 
but that such condition was at the time unknown 
to the shipowners, there being in such case no 
waaranty of seaworthiness, they can recover even 
though the unseaworthiness as a fact materially 
contributed to the loss. (Q.B.) Dudgeon v. Pem
broke...............................................................................  323

48. Ship— Time policy— Warranty— Voyage and 
times specified—Effect of breach—Acceptance of 
abandonment— Estoppel.—A warranty in a time 
policy upon a ship for certain voyages, that the 
ship shall not proceed to or be at certain places 
after given dates, has not the effect of leaving the 
ship totally uninsured by the policy if, in breach 
of the warranty, she proceeds to, or is at those 
places after those dates, so as to preclude recovery 
in all cases; and if the underwriters, after a loss 
occurs whilst the ship is upon a voyage in breach 
of the warranty, duly accept abandonment, they 
will be estopped from setting up that there was 
no loss within the policy or the breach of warranty.

(Priv. Co.) The Provincial Insurance Company
of Canada v. Leduc............................................. page 338

49. Ship— Unseaworthiness—Sinking at moorings—  
Presumption—Evidence. —  Where a ship, pre
viously to all appearances staunch and sound, and 
recently thoroughly repaired, and a few days 
before examined without any defects being dis
coverable, sinks suddenly at her moorings when 
she has taken in five-sixths of her cargo, and no 
direct evidence can be given why she founders, 
and no cause assigned for her doing so, these 
facts raise a presumption of unseaworthiness 
which mere conjectures and suggestions of a cause 
cannot displace. But evidence of the ship’s ex
cellent conduct up to the time immediately pro
ceeding the loss, of extensive repairs recently 
done, of careful surveys recently made, and of the 
localisation of the injury, may be properly left to 
the jury on the questions as to seaworthiness and 
loss by a peril insured against, and is evidence on 
which they are justified in finding a loss by perils 
insured against, and they are not bound to find
that she was unseaworthy. (C.P.) Anderson
Morice...........................................................................  425

50. Ship —  Warranty of seaworthiness — Subject
matter of insurance.— The warranty of seaworthi
ness implied in a policy of marine insurance is to 
be considered with reference to each subject 
matter of insurance, and the ship can only be said 
to be seaworthy for the purposes of that warranty 
if  it  is seaworthy in respect of that subject-matter. 
(C.P.) Daniells v. Harris .....................................  413

51. Ship— Warranty of seaworthiness— Insurance on 
cargo—Effect of warranty—Destruction of cargo.

In  a policy on cargo the implied warranty that 
the ship is seaworthy cannot be considered to 
contemplate the destruction, in order to save 
the ship on an ordinary voyage, of that very 
cargo which is the subject-matter of insurance. 
(C.P.) Id ......................................................................  413

52. Ship—  Warranty of seaworthiness—Insurance on 
cargo—Effect of warranty—Jettison of deck cargo.
— Where a policy is effected on deck cargo it  is 
not a compliance with the warranty of seaworthi
ness that the ship can, without danger to herself, 
should she encounter ordinary rough weather, be 
made seaworthy by the jettison of the deck cargo, 
which is the subject-matter of the insurance.
(C.P.) Id ......................................................................  4i3

53. Ship—Warranty of seaworthiness—Insurance
on ship or under-deck cargo—Effect of warranty—  
Jettison of deck cargo.—Semble, that if  the policy 
had been on the ship and under-deck cargo, and 
not on the deck cargo, the implied warranty of 
seaworthiness would have been satisfied by the 
safety of the ship and under-deck cargo, and would 
not have been affected by the peril to or loss of the 
deck cargo, provided that the latter, by reason of 
the facility with which it  could have been got rid of 
would have caused no danger to the ship, or sub
ject-matter of insurance. (C.P.) Id .................... 413

54. Slip—Policy— Stamp Act—Contract nob enforce
able unless stamped— Not divisible.—An under
writer’s Slip is a contract of marine insurance 
within the meaning of the Stamp Act 1870, and 
such a contract cannot be enforced unless ex
pressed in a stamped policy, and the agreement 
on behalf of underwriters signing a slip is not an 
agreement divisible into two parts, the one to 
make a contract of marino insurance, and the 
other to prepare a polioy in accordance with that 
contract, but is a whole agreement to insure, 
which can only be enforced against underwriters
after being expressed in a stamped policy. (Q.
B. and Ex. Ch.) Fisher v. Liverpool Marine In 
surance Company (LimitedJ ......................... 44, 254
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See Carriage of Goods, No. 22— Charter-party, No. 1 
—Jurisdiction—Marine Insurance Association—  
Necessaries, No. 3.

M A R IN E  INSURANCE ASSOCIATION.

1. Buies of— Power to expel member —  Expulsion 
without hearing —  Action against.— A mutual 
marine insurance association whose committee, 
by the rules, have absolute power to expel a 
member if they think his conduct suspicious, or 
that he is, for any other reason, unworthy of re
maining in the society, cannot expel any member 
without hearing him, and giving him an oppor
tunity of explaining his conduct, and any expul
sion without a hearing is void ; consequently an 
action will not lie against the committee for ex
pelling a member without a hearing, ho being still 
a member, and still entitled to enforce his rights 
in equity, and having sustained no legal damage.
(Ex.) Wood v. Wood and others....................page 289

2. Rules of—Members—Shipowner not member pay
ing contributions —  Bight to sue—Estoppel.
Where by the rules of a mutual marine insurance 
association no person can become a member, ex- 
oept by signing the articles; but a shipowner, 
having an equitable interest, and having trans
ferred to him the legal interest in a ship, which 
has been insured in the association by its former 
owner, a member, pays the contributions claimed 
from him by the association, the latter are es
topped from disputing the owner’s interest in 
the policy and his right to sue on it, although he 
may not have complied with the rules as to 
membership. (Q.B.) Edwards v. Aberayron 
Mutual Shipping Insurance Society (Limited) ... 469

3 . Buies of—Settlement of disputes—Arbitration 
— Appeal—Condition precedent.—Where such a 
society provides by its rules that disputes are to 
be settled by the directors, and that an appeal 
shall be to the whole society, and that no action,
&c., should be brought for any claims on the 
society by its members, such appeal must be re
sorted to, and is a condition precedent to any 
action against the society by a member for the 
recovery of any loss, (Q.B.) T l......................... . ””

4. Buies of—Several insurance—Policies signed by 
managers—Specification of names of insurers.
Stamp act.— Where by the rules of a marine as
surance association, members severally, and not 
jointly, insure each other’s ships for one year 
from noon of any day named, and the members 
make annual contributions to meet the losses, any 
excess going to a reserve fund, the managers 
signing the policies for all members, and being 
authorised to issue special rate policies for less 
than a year to members, and the managers issue 
special rate policies to members signing them with 
the names “ as joint managers per procuration of 
the several members of the association for in 
suring each other’s ships, every member bearing 
his equal proportion according to the sums 
mutually insured therein, excepting members 
paying speoial rates,” such signatures to the 
policies are not valid within the meaning of 
sect. 7 of 30 Viet. o. 23, as they are not a specifi
cation of the names of the insurers, who are 
necessarily varying from time to time. (L. JJ. 
affirming M.R.) Re Average Association, Ex 
parte Cory and Hawkesley ............................ 530, 570

5.' Buies of—Special rate policies— Non-members— 
Ultra vires.— The issuing of special rate policies 
to non-members by the managers of such an 
association as above without authority by rule or 
otherwise is ultra vires. (L. JJ. affirming M. R.)
I d ................................................................................. 530, 570

M A R IT IM E  L IE N .
See Master’s Wages and Disbursements, Nos. 9,

10—Mortgagees, No. 1— Necessaries, Nos, 1, 2,
3, 5.

M A R SH A LLIN G  ASSETS.
See Master’s Wages and Disbursements, No. 9.

MASTER.
See Carriage of Goods, Nos. 33, 34, 35, 36, 39, 43 

Marine Insurance, No. 46— Master s Wages and 
Disbursements.

MASTER, D U T Y  AND POWERS OF.
See Carriage of Goods, Nos. 33, 34, 35, 36, 39, 43.

— Collision, Nos. 32, 33— Damage, No. 5— Marine 
Insurance, No. 46—Master’s Wages and Disburse
ments—Necessaries, No. 4— Sale of Ship.

MASTER’S WAGES AND DISBURSE
MENTS.

1. Co-owners— Set-off —  Counter-claim—Account— 
Merchant Shipping Act 1854, sect. 191.— In  a suit 
for wages and disbursements by a master, who is 
also co-owner, the other co-owners may, under the 
Merchant Shipping Act 1854 (17 & 18 Viet. c.
104) s. 191, set up a counter claim or set-off in 
respect of outstanding co-ownership accounts, 
and claim that the balance (if any) be paid to 
them. (Adm.) The City of Mobile ................page 123

2. Co-owner —  Set-of —  Counterclaim —  Account—
Reference to registrar and merchant—Merchant 
Shipping Act 1854, sect. 191—Pleading.—To a 
petition claiming master’s wages and disburse
ments, and praying a reference of any accounts 
arising in respect thereto to the registrar and 
merchants, an answer alleging the master to be 
also co-owner, and that accounts are outstanding 
between the plaintiff and the defendants, as co
owners, showing a balance on all accounts in 
favour of the defendants, and praying a reference 
to the registrar and merchants of all master s and 
co-ownership accounts, will be allowed by the 
High Court of Admiralty. (Adm.) Id ................  123

3. Forfeiture of wages —  Drunkenness in  port.—
Occasional drunkenness in port on the part of the 
master of a vessel will not, if  unaccompanied with 
neglect of duty, work a forfeiture of wages. 
(Adm.) The Roebuck.................................................. 387

4. Forfeiture of wages— Constant drunkenness.—
Semble, that constant drunkenness on the part of a 
master, whether there be proof of neglect of duty 
or not, will work a forfeiture of either the whole 
or part of his wages, according to oircumstances. 
(Adm.) Id .................................................................... 387

5. Forfeiture of wages—Disobedience to orders—  
Damage to ship—Ship worked against orders.— 
Where a master receives express orders from his 
owners as to the voyage which he is to make, 
and the ports to which he is to take the ship, 
and those orders are given under and with 
a view to a state of circumstances (political) out 
of which daneer might arise to the ship, and 
which are known to and discussed by the master 
and owner at the time when they are given, the 
master is not justified, out of an alleged apprehen
sion of that danger, in taking the ship on other 
voyages and to other ports; and if  he does so 
take the ship, he will not be entitled to reoover 
his wages for the time during which she is 
engaged against the owner’s orders, even if the 
voyage is for the owners’ benefit (Adm.) Id-

6. Forfeiture of wages— Desertion—What amounts 
to—Animus reveriendi.— A master’s wages may
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be forfeited by desertion, but there can be no 
absolute desertion of his ship working a for
feiture of the whole of his wages if  there be an 
animus revertendi upon the part of the master.
(A dm.) Id .......................................................... page 387

7. Forfeiture of wages—Leaving ship for unreason-
able time—Appointment of another master—  
Right to recover.— Where a master quits his ship 
and remains away for Buch a time and under such 
circumstances as leads his owners reasonably to 
suppose that he has no intention of returning, 
the owners w ill be justified in removing the vessel 
from the place where it  is left, and appointing 
another master; and the original master will not 
be entitled to recover his wages for any period 
after the time when he so quitted the ship. 
(Adm.) Id ...................................................................  387

8. Forfeiture of wages—Error of judgment— Negli
gence—Disobedience—No mala fides.— Where a 
master receives instructions to take the balance 
of freight due at the end of a voyage in cash, or 
by bank bill upon London, and, without sufficient 
inquiry, but without mala fides and rather 
through error of judgment, he takes a bill which 
he believes to be (but which is not) a bank bill, 
and which is afterwards dishonoured, causing loss 
to his owners, this negligence or disobedience, not 
being wilful, does not work a forfeiture of his 
wages, nor oan the owners claim to deduct the 
amount of their loss from his wages. (Adm.) The 
Dunmore......................................................................  509

9. Lien— Priority—Bottomry on ship freight and
cargo—Marshalling assets.—Where a master has 
given a bottomry bond by which he has bound 
ship, cargo, and freight, and himself personally 
for the due execution of the bond, and the pro
ceeds of the ship and freight alone are in
sufficient to satisfy both the bond and the 
master’s claim for wages and disbursements, but 
the proceeds of ship, cargo, and freight will 
cover all, the High Court of Admiralty will 
marshall the assets, so that the master shall be 
paid in priority out of ship and freight, leaving 
the bondholders to fall back upon the cargo for 
the balance of their claim; the owners of cargo 
cannot take themselves out of the operation of 
this rule by becoming holders of the bond. The 
Edward Oliver (2 Mar. Law Cas. O. S. 597) 
followed. (Adm.) The Eugenie............................. 104

10. Lien—Priority—Bottomry bondholder—Master 
not personally bound.— Presuming a master to 
have a lien upon his ship for wages and disburse
ments, he is entitled to payment out of the pro
ceeds of the ship in priority to a bottomry bond
holder, provided that he, the master, has not 
personally bound himself by the bond. (U.S.
Dist. Ct. East Dist, of N.Y.) The bark Irma ... 155

11. Practice—Admiralty Court— Costs—Detention 
money and board.—In  calculating, on taxation of 
costs in a cause for the recovery of a master’s 
wages, the amount due to the master for de
tention money and board whilst detained ashore 
as a witness, the fact that he through his wife 
oarries on a business will not deprive him of his 
right to be allowed detention money; but if  he 
lives at his place of business during his deten
tion, the fact that he can live more cheaply at 
home than elsewhere is to be taken into considera
tion in fixing the amount to be allowed for sub
sistence money. (Adm.) The Royal Family ... 421

M A TE E IA L  M EN.
See Marine Insurance, No. 43— Mortgages, N 03.

1, 2—Necessaries.

M ATES’ RECEIPTS.
See Carriage of Goods, No. 31.

M EASUREMENT.
See Carriage of Goods, No. 6— Tonnage.

MEASURE OF DAMAGES.
See Charter-party, No. 2.

M ERCHANT SHIPPING  ACTS.
See Carriage of Goods, Nos. 33, 34, 35, 36—  

Collision, Nos. 19, 20, 21, 22, 23, 24, 27, 28,
29, 30, 31— Salvage, Nos. 6, 13—Tonnage.

M ERSEY DOCKS ACT.
See Carriage of Goods, No. 37— Compulsory 

Pilotage, Nos. 5, 6, 7.

MERSEY, T H E  R IV E R .
See Compulsory pilotage, Nos. 5, 6, 7— Navi

gable River, Nos. 1, 2, 3, 4.

MOORINGS.
See Collision, Nos. 32, 33—Navigable River, 

Nos. 1, 2, 4.

MORTGAGE.
See Marine Insurance, No. 44—Mortgagees.

MORTGAGEES.
1. Lien—Proceeding in  rem—American law—Ap

pearance—Material men—Necessaries —  Home- 
port— Priority.— Mortgagees have no maritime 
lien upon a ship upon which they hold a mortgage; 
and, according to United States’ law, no remedy 
against the ship in  rem in the admiralty courts, 
but may appear as respondents in a suit in rem, 
and set up their mortgage as the conditional 
owners of the ship, and claim that their mort
gage is a legal lien on the ship prior in date to 
the attachment under the monition in a suit by 
material men for necessaries supplied in a home 
port, and also prior to the contract for the 
supply of the necessaries. (U. S. Dist. Ct. East 
Diet, of Wisconsin.) W. H. Wolf v. The Scow 
Selt....................................................................... page 107

2. Material men— Necessaries—Mutual knowledge 
of mortgagee and repairers—Distribution of pro
ceeds.— Where mortgagees know that repairs are 
being made on and necessaries supplied to a ship 
on which they hold a mortgage, whereby she is 
made a more valuable security, and the material 
men execute the repairs, &c., with a knowledge 
of the mortgage, but relying on their right to 
proceed in rem against the ship, the parties are 
entitled, upon principles of equity, to be placed 
upon an equality as to the distribution of the 
proceeds of sale of the ship. (U. S. Dist. Ct. East,
Dist. of Wisconsin.) Id ............................................ 107

See Necessaries, No. 3.

M U TU A L M A R IN E  INSURANCE  
ASSOCIATION.

See Marine Insurance Association.

N A U TIC A L ASSESSORS.
See Collision, No. 33.

NAVIG AB LE R IV E R .
1. Pier—Landing stage—Right to make—Local 

board— Admiralty.— By a local Act (27 & 28 Viet, 
c. cxvii.) the Wallasey Local Board are authorised 
for the purpose of their ferry between Liverpool 
and New Brighton, to make and maintain in ac
cordance with certain deposited Parliamentary 
plans, a pier or landing stage at New Brighton, 
in the River Mersey, together with all such jetties,
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esplanades, landing places, and other works and 
conveniences in connection therewith as the local 
board shall from time to time think fit, provided 
they deposit with the Admiralty plans of the 
landing stage and works connected therewith, and 
the same he approved by the Admiralty and are 
constructed in accordance with such plans.
Under this section the local board have the right 
(already exercised) to make and maintain at the 
end of a permanent fixed pier, erected in accor
dance with the Act, a floating landing-stage below 
low-water mark, and to moor the same perma
nently to the bed of the river by anchors, whether 
the same be within the deposited plans or not, 
provided it  be approved by the Admiralty.
(C.P.) Joliffe v. The Wallasey Local Board ...page 146

2. Pier—Landing stage—Erection without statutable
authority— Nuisance— Obstruction.—Semble,that 
the erection in a navigable river, without statu
tory authority, of a floating landing stage, moored 
permanently by anchors fixed in the bed of the 
river, is a public nuisance and obstruction, which 
will entitle any one of the public using the river 
to recover against the erectors for any damage 
sustained therefrom. (C.P.) Id. , ....................... 146

3. Pier—Landing stage—Authority by statute—
Duty of makers— Due care.— Persons authorised 
by statute to place in a navigable river anything 
which is an obstruction to the navigation thereof, 
are bound to exercise their powers with due care, 
and if the obstruction is of a character to injure 
the property of the public, to prevent such injury
as far as possible. (C. P.) Id ................................ 146

4. Pier - Landing stage —  Moorings —  Anchors —
Buoys—Damage.—Semble, that persons laying 
down anchors as permanent moorings of a floating 
landing stage in a navigable river are bound to 
mark the positions of the anchors by means of 
sufficient buoys attached thereto, and that the 
neglect thereof will render them liable for damage 
occasioned by the anchors. (C. P.) Id ...............  146

5. Obstruction— Nuisance— Right to place. No 
person has a right to put an obstruction in a 
navigable river, although at the time it  be not a 
nuisance. (M. R. & L. JJ.) Attorney-General v.
Terry ................................................................... 174,217

6. Obstruction—Nuisance—Benefit to trade of ind i
vidual— Injunction.—If  an obstruction erected in 
a navigable river is a nuisance to persons using 
and navigating the river, the mere fact that it  is 
a benefit to the trade of a particular individual 
cannot be considered such a benefit to the public 
as will excuse the obstruction, and an injunction 
will be granted to abate it. (M. R. & L. JJ.)
Id ............................................................................  174, 217

7. Obstruction— Nuisance—Public benefit—Direct 
benefit.— The question whether erections made in 
a river or harbour are a nuisance or not depends 
on whether, upon the whole, they produce public 
benefit, not giving to the words “ public benefit ” 
too extended a sense, but applying them to the 
public frequenting the port. The benefit to the 
public must be a direct benefit. (M. R. & L. JJ.)
Id ............................................................................. 174, 217

NECESSARIES.

1. Lien—Material men—Home port—Attaching of 
lien— Arrest.— Semble, that the lien of material 
men for necessaries supplied to a ship in her 
home port—that is, their right to be paid out of 
the res—attaches only on the seizure of the ship 
under admiralty process. (U. S. Dist. Ct., East. 
Dist. of Wise.) W. H. Wolf v. The Scow Selt ... 107

2. Lien— Material man—Necessary for voyage—  
Coppering.— Where it  is necessary that a wooden 
ship bound upon a particular voyage should be

coppered, the coppering is a “ necessary for the 
voyage,” which gives the material man doing 
the work to a foreign ship, upon the orders of 
the master, a maritime lien. (Adm.) The 
T urlian i..............................................................  page 603

3. Lien—Priority—Advances of freight— Ship’s dis
bursements.— An advance of freight to enable a 
master to pay his ship’s disbursements before 
sailing does not give the charterer a claim 
against the ship, which will take precedence of 
the claim of a mortgagee ; nor does an advance 
for a similar purpose made by an insurance 
company. (Adm.) The Turliani ........................  003

4. Master’s authority—Necessity—Absence of owner
or authorized agent— Want of knowledge of pre
sence of agent or owner.— The master of a ship 
has authority to pledge his owner’s credit for 
money borrowed or for goods supplied by his (the 
master’s) orders in a foreign port only where (1) 
i t  is necessary to borrow money for the prosecu
tion of the enterprise, or the goods are reason
ably necessary for the use of the ship ; (2), where 
neither the owner or his duly authorised agent is 
at the port, nor within such distance that he can 
be reasonably expected to interfere. Want of 
knowledge of the presence of the owner or an 
agent on the part of the person supplying goods 
or money to a master will not entitle him to 
recover against the owner. (C. P.) Gunn v. 
Roberts .......................................................................

5. Practice— U. S. law—Proceeding in  rem—Lien.
— A right to proceed in  rem may exist, although 
there may be no maritime lien upon the res 
against which the claim is made. There is no 
maritime lien for necessaries supplied to a ship 
in her home port, and yet by the United States’ 
rules of practice for Courts of Admiralty the 
material men may proceed in  rem against the ship.
(U. S. Dist. Ct. East. Dist. of Wise.) W. H.
Wolf v. The Scow Selt .............................................

See Mortgagees— Practice, No. 10.

N O N -D E LIV E R Y  OF CARGO.
See Carriage of goods, Nos. 27, 28, 29, 30, 31,

32, 33, 34, 35, 36, 37, 40, 42.

NO TIC E OF A B AND O N M ENT.
See Marine Insurance, Nos. 1, 20, 39, 46.

NOTICE OF ACTION.
See Practice, Nos. 11, 12.

NUISANCE.
See Navigable River, Nos. 5, 6, 7.

OBSTRUCTION TO N A V IG A B LE R IV E R .
See Navigable River, Nos. 5, 6, 7.

ONUS OF PROOF.
See Carriage of Goods. Nos. 13, 14— Collision, 

No. 11.

OPEN POLICY.
See Marine Insurance, No. 4.

OUTPORT.
See Compulsory Pilotage, Nos. 2, 3, 4—  

Practice, Nos. 13, 14.

OUTPORT CHARGES.
See Practice, Nos. 13, 14.

PACKAGES.
See Marine Insurance, Nos. 10, 11.
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P A R TIA L  LOSS.

See Marine Insurance, Nos. 7,10, I I ,  12, 24, 25.

PAR TICULAR AVERAGE.
See Marine Insurance, Nos. 12, 24, 25.

PARTICULARS.
See Practice, No. 15.

PART OWNERS.
See Co-owners—Master’s Wages and Disburse

ments, Nos. 1, 2.

PASSING OP PROPERTY.
See Marine Insurance, Nos. 7, 8.

PERILS.
See Carriage of Goods, Nos. 9, 11, 13, 19, 20, 25,

40—Marine Insurance, Nos. 10,11, 37, 38, 39. ’

PIER.

See Damage, Nos. 1, 2.

PILOT.
Compulsory pilotage—Fellow servant—Negligence of 

crexv.—A pilot compulsorily employed on board a 
ship is not a fellow servant of the crew of the 
ship, and consequently can recover against the 
owners of the ship for injury received by him 
through the negligence of the crew, their servants. 
(Q.B.) Smith v. Steele..............................page 487

See Collision, Nos. 35, 36— County Courts Ad
miralty Jurisdiction, No. 3—Damage, Nos. 4, 5 
—Salvage, No. 17.

PILOTAGE.
See Compulsory Pilotage.

PILO T, D U T Y  OP.
See Collision, Nos. 35, 36.

PLEADING.
See Salvage, Nos. 1, 2, 3, 4, 5.

POLICY.
See Hypothecation—Marine Insurance, No. 4, 12 

13, 14, 15, 16, 17, 18, 26, 27, 28, 29, 30, 31, 32,
33, 37, 38,45, 47, 48, 52, 53, 54.

PORT.
See Carriage of Goods, Nos. 27, 28.

PORTERS.
See Sale of Goods, No. 37.

PRACTICE.
1. Appeal—County Court—Arrest by Admiralty 

Court.—Where plaintiffs appealed from a County 
Court in a cause in rem in which there has been
a decree for the defendants and the ship has in 
consequence been released, the High Court of 
Admiralty will on the ex parte application of the 
plaintiffs order a warrant to issue for the deten
tion of the ship t i ll  bail given or the appeal de
cided. Semble, that notice should be given before 
arrest to the defendants, so that they may come 
in and apply for the suspension of the warrant if
they see fit. (Adm.) The  M i r ia m ............  259

Von. I I .  N. S.

2. Appeal— County Court—Arrest by Admiralty
Court.— In  an appeal by plaintiffs from a County 
Court in a cause in  rem, in which there was a 
decree for the defendants, and the ship had in 
consequence been released, the High Court of Ad
miralty, on an ex parte application of the plain
tiffs, ordered a warrant to issue for the detention 
of the ship, and, as the ship proceeded against 
was a foreign one, did not require notice of the 
intention to arrest to be given to the defendants. 
(Adm.) The F re ir ............................................. page 589

3. Appeal—Countxj Court— Judge’s notes of evidence
■—Shorthand writer— Conflict.— In  an appeal to 
the High Court of Admiralty from a County Court 
where there is a conflict between the transcript 
of the notes of evidence and judgment taken by a 
shorthand writer in the County Court under the 
County Court Rules No. 32, and the County 
Court Judge’s own notes, the version given by 
the County Court Judge must be accepted as 
binding, and if the County Court Judge alter the 
shorthand writer’s notes so as to correspond 
with his own version, the Court of Admiralty will 
order the alterations so made to be carried into 
effect in the printed copies of the appendix. 
(Adm.) The Raithwaite H a ll ................................. 210

4. Appeal— Privy Council— Question undecided 
below.— Where the High Court of Admiralty has 
given no opinion on a question, which in the 
opinion of the Court of Appeal is a vital one in 
the cause, the Court of Appeal w ill decide that 
question on the evidence before them. (Priv.
Co.) The G. M. Palmer; The Larnax ................ 94

5. Arrest—Transfer from County Court— Arrest in
High Court in  other suits—Caveat to prevent 
release.— Where an admiralty cause, instituted 
in  rem against a ship, has been transferred from 
a County Court to the High Court of Admiralty, 
and no bail has been given in either court, and 
the ship is already under the arrest of the High 
Court in other suits, the High Court will order 
the issue of a caveat to prevent her release, in 
case the other causes should be withdrawn. 
(Adm.) The Rio Dima.............................................  34

6. Arrest—Ship under arrest of High Court—Arrest
by County Court —  Comity Courts Admiralty 
Jurisdiction Acts.— Semble, that where a Bhip is 
under the arrest of the High Court, and causes 
are also instituted in the County Court against 
the ship, she should not be arrested by th e County 
Court, as it  is not probable that the ship w ill be 
removed out of the Jurisdiction of the County 
Court without satisfaction of the plaintiff’s 
several claims, within the meaning of the County 
Court’s Admiralty Jurisdiction Act 1868, sect. 22. 
(Adm.) The Turliani .............................................  603

7. Arrest—Ship under arrest in High Court—Arrest
by Cownty Court—Possession fees—Costs.—Where 
a ship, already under the arrest of the High 
Court of Admiralty, is arrested in an admiralty 
cause instituted in a County Court, the plaintiffs 
knowing of the previous arrest, and that cause 
is afterwards transferred to the High Court, the 
possession fees charged by the high bailiff in 
respect of the County Court arrest will not be 
allowed by the High Court upon taxation of 
plaintiff’s costs. (Adm.) The Rio Lima .........  143

8. Discovery of documents—Affidavit required.— To 
obtain discovery of documents, the affidavit in 
support of the application must allege some one 
particular document to be in the possession of 
the party from whom discovery is sought. (Adm.)
The Proceeds of the Cordelia..................................... 35

9. Inspection of documents— H. M. ships— Reports 
by captain and officers to Admiralty— Privilege.—  
Where a collision occurs between one of H. M.

2 U
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ships and a ship belonging to a private owner, 
and the captain of H . M . ship makes (in accord
ance with the usual practice) a report to the 
Lords of the Admiralty, the High Court of 
Admiralty will not, in a cause against the cap
tain of H . M . ship, in which an appearance has 
been entered by the Queen’s Proctor by order of 
the Lords of the Admiralty, order it  to be pro
duced for inspection by the opposite parties if  the 
Secretary to the Lords of the Admiralty makes 
an affidavit to the effect that such production 
would be prejudicial to the public service. (Adm.)
H.M.8. Bellerophon ........................................page 449

10. Necessaries—  Wages — Transfer from County 
Court after decree—Reference to Registrar and 
Merchants.— Where causes of necessaries and 
wages had been instituted against a ship in the 
High Court, and other causes of necessaries in a 
County Court against the same ship, and the 
latter had been transferred after decree made to 
the High Court for the purpose of enforcing the 
decrees, the ship being under the arrest of the 
High Court, the latter court ordered all the 
causes to be referred to the registrar and mer
chants to report the amount due thereon. (Adm.)
The Turliani ..............................................................  603

11. Notice of action—Local board—Public Health
Act, 1848.— A local board authorised by a local 
Act to execute works out of their own district, 
the Act to be “ executed subject to the powers 
and provisions ” of the Public Health Act 1848, 
are entitled under sect. 139 of the latter Act to 
notice of action for anything done or intended 
to be done under the powers of the local 
Act. (C.P.) Jolliffe and another v. The Wal
lasey Local Board ...................................................... 146

12. Notice of action—Non-feasance—Misfeasance.
— Notice of action must be given in a case of 
non-feasance, just as much as in a case of mis
feasance under the Act. Id ....................................  146

13. Outport—Agency— Charges—Separate bills of 
costs.—The practice, which has hitherto obtained 
in the High Court of Admiralty, of presenting 
separate bills of costs for the London proctor s 
own charges and for the outport or country 
agency charges, is now objectionable and must be 
discontinued for the future. (Adm.) The City
of Brussels ...................................................................  162

14. Outport agency— Agent not solicitor— Not en
titled to charge for solicitor's work.— Although a 
proctor may employ an agent, who is not an at
torney or solicitor, to act as clerk pro hac vice for 
the purpose of collecting evidence in a cause, &o., 
in the outports, and may lawfully charge for the 
expenses incurred in respect of such agent as 
agency, charges made by such an agent for doing 
work which is essentially the work of a proctor, 
attorney, or solicitor such as “ taking instruc
tions for brief and drawing the same,” &c., will 
not be allowed upon taxation. (Adm.) Id .........  102

15. Particulars—Negligence— Collision.— Where the 
declaration in an action against the defendant for 
negligent navigation of his ship, causing injury to 
the plaintiff, contains only general allegations of 
negligence on the part of the defendant in respect 
of navigation, and of keeping the machinery and 
the ship in good repair, the court will not require 
the plaintiff to give particulars of matters which 
he may suppose to constitute the negligence of the 
defendant, because these matters are within the 
knowledge of the defendant and his servants, and 
not necessarily within the personal knowledge
of the plaintiff. (C.P.) George v. Watts ...........  243

See Collision, Nos. 37, 38, 39, 40— Mortgages, Nos.
1, 2—Necessaries, No. 5—Sale of ship— Selvage,
Nos. 1, 2, 3, 4, 5, 6, 7, 8.

PR IN C IPA L A N D  AGENT.
See Broker's Lien—Marine Insurance, Nos. 29,

30.

PRIO RITY.
See Master's Wages and Disbursements, Nos.

9, 10, 11— Mortgages— Necessaries, No. 3.

P R IV ILE G E .
See Practice, No. 9.

Q U A N TITY  AND Q U A LITY  UNKNO W N .
See Carriage of Goods, Nos. 7, 24.

REFERENCE.
See Master's Wages and Disbursements, No.

2— Practice, No. 10.

REGISTRAR A N D  MERCHANTS.
See Master's Wages and Disbursements, No. 2 

—Practice, No. 10.

REGULATIONS FOR PR E VE N TIN G  COLLISIONS 
AT SEA.

See Collision, Nos. 1, 2, 3, 4, 10, 12, 19, 21, 22,
23, 24, 25,27, 28, 29, 35, 31,46.

RE-INSURANCE.
See Marine Insurance, Nos. 35, 36.

REPAIRS OF SHIP.
See Marine Insurance, No. 40.

R EPA YM EN T OF FR E IG H T.
See Marine Insurance, No. 22.

R ES TR A IN T OF PRINCES.
See Marine Insurance, Nos. 37, 38, 39.

RISKS.
See Carriage of Goods, Nos. 20, 21, 22— Marine 

Insurance, Nos. 37, 38, 39.

R IV E R .
See Compulsory Pilotage—Navigable River.

R IV E R  N A V IG A TIO N .
See Collision, Nos. 41, 42, 43, 44f 45, 46, 47,

48.

SA IL IN G  SHIP.
See Collision, Nos. 2, 49.

SALE OF CARGO.
See Marine Insurance, No. 5.

SALE OF SHIP.
Contract abroad—Enforcement of in England.— 

Where an Englishman has entered into a contract 
abroad for the purchase of a ship then on her 
voyage to this country to be taken possession of 
by the purchaser immediately on delivery of the 
cargo at anyplace to which she might be ordered, 
the Court of Chancery has jurisdiction to enforce 
the contract, and for that purpose to issue an in
junction to restrain the removal of the ship from 
the port of discharge, if  within the jurisdiction. 
Where the vendor is abroad, substituted service 
of process upon the captain, the vendor s autho
rised agent in this country, in charge of the ship
is sufficient. L.JJ.) Hart v. Herwig .......page bo

See Marine Insurance, No. 46.
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SALVAGE.
1. A d m ir a l ty  C o u r t - P r a c t ic e — P le a d in g — S a lvo r's

expenses—S ta te m e n t o f  a m o u n t.—Where in a sal
vage cause the pla in tiff’s petition states expenses 
to have been incurred in rendering the services 
without stating their amount, and the defendant’s 
answer admits all the allegations of the petition, 
the High Court of Admiralty w ill not allow 
evidence to be called by the plaintiff to show the 
amount of the expenses. I f  specific amounts are 
claimed they must be pleaded so as to give the 
defendant the opportunity of admitting or deny
ing them. (Adm.) The E in t r a c h t ............. page  198

2. A d m ir a l ty  C o u rt—  P ra c tice — P le a d in g  —  S ta te 
m e n t o f  a m o u n t—A m e nd m e n t.—Semble, that the 
court w ill, i f  necessary, amend the pleadings, 
allowing the plaintiffs to set forth the amounts, 
but giving the defendants time to admit or deny 
such amounts. (Adm.) I d ................................  1 9 g

3. A d m ir a l ty  C o u rt — P ra c tice—P le a d in g  — E v i 
dence.— W h e re , in a salvage suit the defendants 
admit all the allegations of fact in  the plaintiff’s 
petition, but deny the inferences of fact made 
therefrom in  the petition, the plaintiffs may call 
evidence to establish those inferences. (Adm.) I d .  198

4. A d m ir a l ty  C o u r t — P ra c tic e  — P le a d in g —R iv a l
sa lvo rs— A lle g a tio n s  o f m isco n d u c t—A n sw e r.— 
Where in a cause of salvage against a derelict 
ship riva l salvors institute separate causes and 
file separate petitions, alleging misconduct against 
one another, the Court of Admiralty w ill not allow 
the defendants, in  their answer to the petition of 
one set of salvors, to plead that in the petition of 
the other set there are allegations of misconduct, 
and that they, for the purpose of the cause, and 
not otherwise, adopt those allegations; they must 
either make the allegations of misconduct as their 
own statements, or omit them. (Adm.) The  
K a th le e n ...........................................  367

5. Admiralty Court—Practice— Pleading — Rival
sa lvo rs  — A lle g a tio n  o f m iscon d u c t — A nsw ers_
C ross-e xa m in a tio n .— Where riva l salvors file 
separate petitions, alleging misconduct against 
each other, and the defendants in their separate 
answers repeat the charges of misconduct made 
by each salvor against the other, so that the 
answers are contradictory, the defendants w ill 
not be allowed, on the hearing of both causes at 
the same time, to cross-examine one set of salvors 
to show that they, and not the other set, have 
been guilty of misconduct. (Adm.) I d .............. 367

6. A d m ir a l ty  C o u rt—P ra c tic e—S a lvagehond—M e r
c h a n t S h ip p in g  A c t 1854, sect. 448—Leave to  p ro 
ceed i u  H ig h  C o u rt— C o u n ty  C ou rts  A d m ira l ty  
J u r is d ic t io n  A c t 1868, sect. 9.—As i t  is a matter 
of grave doubt whether the County Courts having 
admiralty jurisdiction have power to enforce 
salvage bonds given to Receiver of Wrecks 
under the Merchant Shipping Act 1854 (17 &  18 
Viet. c. 159) sect. 448, the High Court of Admiralty 
w ill, on the application of a salvor in respect of 
whose services such a bond has been given, grant 
leave to proceed in  the High Court uuder the 
County Courts Admiralty Jurisdiction Act 1868 
(31 & 32 Viet. c. 71) sect. 9. Semble, that even 
where leave is so given to proceed in the High 
Court, that court is not thereby precluded from 
condemning the plaintiff in costs, i f  at the hear
ing of the cause i t  should appear that the cause 
was improperly instituted in the court. (Adm.) 

^ h e jo h n  E va n s  ...................................................... 234
7. A d m ir a l ty  C o u rt— P ra c tice — C o llis io n — Salvage  

s u it— R ig h t o f w rongdoers to  in te rv e n e —B a i l .— 
Where a ship has been found to blame in a cause 
of collision, and a cause of salvage has been in 
stituted against the other (the injured) ship, the

owners of the ship found to blame have a right to 
intervene in the salvage cause to protect their 
own interest; and if  they choose to put in bail to 
answer the claim of the salvors in lieu of the bail 
given by the owners of the injured vessel, the 
High Court of Admiralty will give them the con
duct of the defence of the salvage su it; under 
such circumstances the owners of the injured 
vessel are entitled to have their bail released, 
and to be paid their costs up to the time when 
the new bail is put in. (Adm.) The Diana...page 366 

8« Admiralty Court —  Practice—Sale of cargo —  
Objection of shipowner—Carrying on cargo—  
Freight.—Where a ship and cargo are brought 
into port by salvors, and a suit is instituted in 
the High Court of Admiralty to recover salvage 
reward, that court will, on the application of the 
salvors, acting with the assent of the owners of 
the cargo, order a sale of the cargo to prevent 
deterioration from damage done, although the 
shipowner, desirous of carrying on the cargo so as 
to earn freight, opposes for sale, and offers to 
give substantial bail for both ship and cargo ; 
but such sale will be ordered subject to all ques
tions of right to freight. (Adm.) The Kathleen 367

9. Damage to salved ship—Gross negligence of 
salvor—Agreed reward—Right to recover.—A 
salvor whose ship succeeds in bringing an injured 
ship into safety, but in doing so inflicts damage 
upon her by coming into collision through negli
gence and want of of proper navigation, which are 
gross but not wilful, is not thereby deprived of 
his right to a reward which has been agreed 
upon between the masters of the respective 
vessels. (Adm.) The C. S. Butler : The Baltic 237

10. Derelict Ship ashore—Nature of service—  
Towage. When an abandoned ship is found 
ashore on a shoal by two tugs which, while she 
is ashore are unable to render assistance, but, on 
her floating off with wind and tide, make safe and 
prevent her from going ashore again and take 
her to a place of safety, their service is salvage 
and not mere towage, nor is their service di
minished in value by the proximity of a third 
tug, which could, but did not, render any assist
ance. (U. S. Distr. C t .; East Distr. of N. Y.)
The Puritan .............................................................  543

11. Derelict—Talcing off master and crew—Return
ing to render assistance to ship—No actual 
service—Right to reward.—Where the master and 
crew of a ship in distress are taken off by a 
steam tug (there being no immediate danger to 
life), and are taken ashore by the tug, which 
afterwards returns to the ship with her master 
and finds her placed in safety by other salvors, 
that tug has no claim for salvage reward. (U. S.
Distr. C t.; East. Distr. of N. Y.) Id .................... 548

12. Life salvage— Crew leaving ship without orders 
Ship in  danger—Crew imperilled—Right to re
cover against ship.— Where some of a ship’s 
crew leave their ship shortly after a collision at 
sea in consequence of her dangerous condition, 
not against her masters order’s but without 
orders and without his consent, and are picked 
up and rescued from a dangerous position by 
another vessel, the owners, masters, and crew of 
the latter as salvors of life within the meaning 
of the Merchant Shipping Act, 1854 (12 and 18 
Yict. c. 104), sect.458, and the Admiralty Court 
Act, 1861 (24. Y ict. c. 10), sect. 9, may recover 
reward against the ship. Semble, that if  a crew 
deserted their ship without reason and contrary 
to orders, and afterwards found themselves in a 
position of danger from which they were rescued, 
the ship would not be liable for salvage reward.
(Adm.) The Cairo...................................................... 257
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13. M is co n d u c t o f  sa lvo rs— Dispossessing f i r s t  sa lvo rs  
— B ig h t  to  the  a m o u n t a w a rd e d .— I f  first salvors 
lawfully in possession of a derelict ship are wrong
fully and violently dispossessed by second salvors, 
who succeed in bringing the ship into safety, the 
second salvors will receive no benefit from the 
service they may render, hut the whole reward 
w ill go to the benefit of the original salvors.
(Adm.) The K a th le e n  ................................page  367

14. Q u a n tu m  —  A p p e a l —  P ra c tic e  — R e d u c tio n  o f  
a w a rd .— The Judicial Committee will not reduce 
an award of the High Court of Admiralty in a oause 
of salvage, unless the amount awarded is so exor
bitant and so manifestly excessive that it  would be 
unjust to confirm it. (P. C.) The A m e riq u e  ... 460

15. Q u a n tu m — H o w  e s tim a te d — V a lu e  o f  p ro p e r ty  
sa lved— Services.—-The value of property salved 
is to some extent to be treated as an ingredient 
in the calculation of the quantum of salvage re
muneration, but that value must not be allowed 
to raise the quantum to an amount altogether out 
of proportion to the services actually rendered.
(P.C.) I d .................................................. .........  *60

16. Q u a n tu m — V a lu e  o f sa lved p ro p e r ty —Services.—
An award of ¿630,000 on a value of ¿6190,000 in 
the case of a derelict ship reduced to .618,000 on 
the ground that che reward was out of proportion
to the servioes rendered. (P.C.) I d .....................  46

17. S ig n a l— A m b ig u o u s — C o n s tru c tio n  o f— C on
d it io n  efveesel— R ig h t  to  re w a rd .—Where a vessel 
makes an ambiguous signal, it  will be construed 
by the Court of Admiralty according to the con
dition of the vessel when boarded; if  she is dam
aged and is in need of assistance, the signal will 
be treated as a signal for assistance, and those 
answering it  as salvors ; if  she is not damaged 
and wants only a pilot, the signal will be treated
as a signal for a pilot only. (Adm.) The R ace r 317

18. S ig n a l o f  d istress— Vessel go ing  o u t i n  answer—  
U nsuccessfu l services— R ig h t  to  re w a rd .— Where a 
vessel makes a signal of distress, and another 
goes out with the bond f id e  intention of assisting 
that distress, and as far as she can does so, but 
some accident occurs which prevents her servioes 
being as effectual as she intended them to be, and 
no blame attaches to her, the Court of Admiralty 
will not allow her to go entirely unrewarded, but 
for the interests of commerce and navigation, and 
as an encouragement to perform salvage services, 
will give some reward (sernble) if  the property is 
salved by other means. (Adm.) The M elpom ene  122

19. T e rm in a tio n  o f service— S h ip  i n  sa fe ty— L y in g  
a lo ngs ide .— Where a steam tug is engaged to 
render assistance to a ship aground in the night 
time, and sucoeeds in getting her off, and takes 
her to a safe anchorage for the night,, and lies 
alongside of her t i ll  morning, the salvage service 
does not end on the ship being anchored, but the 
steam-tug is entitled to reward for the time she 
lies alongside the ship ready to render further 
assistance if  required. (Adm.) The P h ilo ta x e ... 141

20. U ncom ple ted  service—-S topped  by a cc id e n t—
E ffo rts  n o t renew ed th ro u g h  a c t o f s h ip  i n  d is tress  
— R ig h t to  re w a rd .— W h e re  a steamship has been 
engaged to render assistance to another in distress 
by towing her to a place of safety, and after 
several hours’ towing, the ships are parted by no 
fault of the salvor, and the conduct of the ship in 
distress leads the salvor to the honest belief 
thathis services are no longer required, and there
upon the latter proceeds to his own destination, 
he is not thereby deprived of his right to salvage 
reward, but upon the other vessel arriving 
safe in port by her own exertions, may proceed 
against her in respect of the servioes actually ren
dered. (Adm.) The N e l l ie .....................................  142

21. Uncompleted service—Towage in track of vessels 
— Abandonment—Right to reward— Lifesdlvage—  
Where a steamship having taken in  tow a vessel 
in  distress, and towed her fo r some hours in the 
track of vessels, on the weather getting worse 
and the lives of her crew becoming endangered, 
takes the crew out of her and finally abandons 
her in  a place where she is afterwards picked up 
by another vessel and taken into port, the owners, 
master, and crew of the steamship are entitled to 
salvage reward in respect of the lives so saved, 
but not in respect of ship and cargo. (Adm.)
The Eintracht..................................... .................page 198

See Carriage of Goods, No. 38.

SALVOES.
See Carriage of Goods, No. 38—Salvage.

SEAMEN’S WAGES.
See Wages.

SEAWORTHINESS.
See Carriage of Goods, No. 16—Marine In 

surance, Nos. 47, 49, 50, 51, 52, 53.

SECURITY FOR COSTS.
See Wages, No. 5.

SECURITY.
See Collision, No. 37.

SET-OFF.
See Master’s Wages and Disbursements, Nos. 1 

and 2.

SHIP.
See Charter-party—Damage to cargo—Marine In 

surance, Nos. 40, 41, 42, 43, 44, 45, 46, 47, 48,
49, 50, 51, 52, 53—Shipbuilding contract— Ton
nage.

SHIPBUILDING CONTRACT.
Lien—Payment by bills—Discounted by bankers—  

Their right on bankruptcy of shipowner.—Where 
a shipbuilder contracts to build a ship for a mer
chant, the money to be paid in instalments as the 
building progressed, partly in cash and partly in 
bills, and from the time of the payment of the first 
instalment the ship to become the property of the 
merchant to the extent of the advances, subjeet 
to the builder’s lien for unpaid instalments, and 
the merchant gives his bills of exchange for the 
instalments up to a certain period, and these bills 
containing the words “  for value received in  iron 
screw steamer now building,”  are discounted in 
the ordinary way by bankers; these bankers 
acquire no lien on the ship in respect of the amount 
advanoed by them on the bills, and in the event of 
the bankruptcy of the shipbuilder and the merchant 
and the abandonment of the contract by the mer
chant, cannot enforce their claim against the 
ship. (L.JJ.) Ex parte Lambton; Re Innd-

SHIPOWNEBS.
See Carriage of Goods—Charter-party— Co-owners 

Marine Insurance—Nos. 1, 19, 20, 21, 22, 23, 40, 
41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53—  
Necessaries—Pilot—Shipbuilding Contract.

SHIPPER.
See Carriage of Goods.

SHORT D E L IV E R Y .
See Carriage of Goods, Noa. 40, 42.
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SUBJECTS OP CASES.

SIEGE.
See Marine Insurance, Nos. 38, 39.

SIGNAL OF DISTRESS.
See Salvage, Nos. 17, 18.

SLIP.
See Marine Insurance, Nos. 16, 17,18, 54.

SOLICITOR.
See Practice, No. 14.

SPAR DECK.
See Tonnage.

SPECIFIC PERFORMANCE.
See Sale of Ship.

SPEED.
See Collision, Nos. 40, 50, 51, 52, 53, 54. 

STAMP ACTS.
See Marine Insurance, No. 54.—Marine In 

surance Association, No. 4.

STATUTE OF FRAUDS.
See Dock.

STEAMSHIP.
See Collision, Nos. 3, 4, 5, 49,50,51,52,53,54, 

55, 56, 57, 58—Salvage, Nos. 19, 20,21—Tonnage.

STEVEDORES.
See Carriage of (foods, No. 26.

STOP ORDER,
See Carriage of Goods, Nos. 34, 35, 36. 

STOWAGE.
See Carriage of Goods, Nos. 25, 26. 

STRAINING.
See Carriage of Goods, No. 25. 

STRANDING.
See Marine Insurance, No. 25. 

TERRENE RISK.
See Marine Insurance , Nos. 37, 38, 39.

THAMES CONSERVANCY BYE-LAWS. 
See Collision, No. 47.

THIEVES.
See Carriage of Goods, No. 12.

T IM E POLICY.
See Marine Insurance, Nos. 47, 48. 

TONNAGE.
Measurement—Upper deck—Spar deck—Merchant 

Shipping Act 1854, sect. 21, subs. 5.—A ship 
having above her main deck an upper deck which 
is not continuous from stem to stern, and the 
hatches and other fittings of which are not water 
tight, has not a th ird  deck, or “ spardeck,”  within 
the meaning of the Merchant Shipping Act, 1854 
(17 & 19 Viet. c. 104), sect. 21, sub-sect. 5; and 
the space between such deck and the main deck 
not being available for oargo or for the accomoda- 

V ol. II., N.S.

tion of passengers or erew within sub-sect. 4 of 
the same Act, should not be reckoned in es
timating her tonnage. (H. of L.) The L o rd  
A dvocate  v. The C lyd e  S team  N a v ig a tio n  Com 
p a n y ............................................................. page  502

TOTAL LOSS.
See M a r in e  In s u ra n c e , Nos. 5, 9, 19, 20, 21, 23,

38.

TOWAGE.
1. D am age to  to w — L ia b i l i t y  o f tu g — C on tra c t o f  

tu g .—Whenever a tug contracts to tow another 
vessel from one place to another under such 
circumstances that the tug has the sole control 
over the navigation and time of the voyage, and 
the tow is subject to the directions of the tug, 
the tug is a bailee of the tow for hire, and her 
duties are those of a private carrier for hire, and 
she is bound to exercise ordinary skill and 
prudence in the fulfilment of her contract, and 
the tug will be responsible to the tow for any 
injury arising to the latter by the want of any 
such skill and prudence on the part of the tug.
(U. S. Dist. Ct., Dist. of Oregon). The M e rr im a c  383

2. D am age to  tow — N egligence o f  tu g — L ia b i l i t y  o f 
tu g — W a n t o f s k i l l  o f crew o f to w — S udden  em er
gency.— Where a tug negligently places a tow in 
a peril by which the latter is lost, it  is no excuse 
that the tow might have been, saved but for a 
mistake or a want of skill in the crew of the lat
ter in bending a tow line on a dangerous and 
sudden emergency, or for the want of extra
ordinary ground tackle. (U. S. Dist. Ct., Dist. 
Oregon) I d  ...................................................... 383

3. D am age to  tow—C o llis io n — Tow  in  d is tress—
T a k in g  off crew — I a a l i l i t y  f o r  dam age.—Where a 
tow has parted from the tug and gone adrift, and 
is in great peril, and the latter, at the request 
of the crew of the former, attempts to take them 
off, and in so doing collides with the tow and sinks 
her, the tug will not be responsible for such col
lision unless occasioned by gross carelessness on 
the part of the tug. (U. S. Dist. Ct., Dist. of 
Oregon.) I d ................................................................  383

See C a rr ia g e  o f Goods, No. 8— C o llis io n , Nos. 55,
56, 57, 58— Salvage, Nos. 9, 10, 11, 19, 29,
21.

TRANSFER OF CAUSES.
See P ra c tice , Nos. 5, 7.

TRANSSHIPM ENT.
See C a rria g e  o f  Goods, No. 9.

T R IN IT Y  HOUSE L IG H TE R .
See C o llis io n , No. 46.

T R IN IT Y  HOUSE PILOTAGE.
See C om pu lso ry  P ilo ta g e , Nos. 1, 2, 3, 4.

TUG AND TOW .
See C o llis io n , Nos. 55, 56, 57, 58—D am a g e , Nos.

4, 5— S alvage, Nos. 9, 10, 19, 20, 21— Towaqe,
Nos. 1, 2, 3.

TYN E BYE-LAWS.
See C o llis io n , Nos. 43,44.

TY N E , T H E  R IVER.
See C oa l Dues.

UNDERTAK ERS OF PIER.
See Damage, Nos. 1, 2.
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UNDERWRITERS.
See Marine Insurance.

UNSEAWORTHINESS.
See Carriage of Goods, No. 16—Marine Insur

ance, Nos. 49, 50, 51, 52, 53.

USAGE.

See General Average.

V A LU ED  POLICY.
See Marine Insurance, No. 12.

VA LU E OE PROPERTY SALVED.
See Salvage, No. 15, 16.

VENDOR AND PURCHASER.
See B ill of Lading, No 1.

VOYAGE.
See Wages, No. 6.

WAGES.
1. Admiralty court —Foreign seamen—Jurisdiction

__Yoyage brolcen up—Seamen discharged by mas
ter.— A court of admiralty w ill not decline juris
diction of a suit by foreign seamen against a 
foreign vessel to recover wages, where it  appears 
that the voyage has been completed or broken up, 
or the seamen have been discharged by the wrong
ful act of the master. (U. S. Dist. Ct., Dist. of 
Oregon.) The Hermine ................................ page 380

2. Admiralty cowrt—Foreign seamen—Jurisdiction
Discharge before expiration of voyage—Wages 

unpaid.— Semble, that the court will not deoline 
jurisdiction where it  appears the seamen have 
been discharged with their own consent before the 
expiration of the voyage, without the payment of 
wages already earned, or any agreement or 
understanding concerning them. (U. S. Dist. Ct.,
Dist. of Oregon.) Id .................................................  380

3. Desertion—Duty of seamen to stay by vessel—
Knowledge of master—Shipput to expense Set-off 
against wages.—A. seaman is bound to stay by the 
vessel according to his agreement, whether the 
master takes any means to compel him to do so 
or not, and, therefore, where seamen leave a vessel 
before the completion of the voyage, although 
with the knowledge of the master, and upon his 
promise that they should not be arrested there
fore, but without his consent, they are guilty of 
desertion; and if, by their breach of contract, the 
ship is put to greater expense than their wages 
amount to, they can recover nothing. (U. S. 
Dist. Ot., Dist of Oregon.) The Hermine .......  380

4. Inequitable contract—Setting aside—Voyage in 
complete.— Contracts with seamen npon a dis
charge before completion of voyage concerning 
wages already earned, w ill be set aside or dis
regarded by Court of Admiralty if  inequit
able. (U. S. Dist. Ct., Dist. of Oregon.) The 
Hermine ..............................................................page 380

5. Practice—Admiralty Court—Security for costs.— 
Where a cause of wages was instituted against 
a foreign ship by her master and crew, who were 
also foreigners, and it  appeared that although 
they were at the time in this country, their only 
place of residence there was on board the ship, 
and that the master had stated that he had no 
means and intended to leave England, the High 
Court of Admiralty ordered the plaintiffs to give
a security for costs in the sum of 1301. (Adm.)
The-Zufall ..................................................................  587

6. Shipping articles—Extent of voyage—How to be 
expressed—Merchant Shipping Act 1873. sect. 7.
— The provision of the Merchant Shipping Act 
1873 (36 & 37 Viet. c. 85), s. 7, that agreements 
with seamen need only state the maximum period 
of the voyage or engagement and the places or 
parts of the world to which the voyage is not to 
extend, is sufficiently complied with if the ship
ping articles state the places to which the voyage 
may extend, as that is an implied agreement that 
the voyage shall not extend to any other places.
(U. S. Dist. Ct., Dist. of Oregon.) The Hermine 380

See Master’s Wages and Disbursements— Prac
tice, No. 10.

W AR.
See Marine Insurance, Nos. 38, 39.

W AREHOUSING CARGO.
See Carriage of Goods, Nos. 33, 34, 35, 36.

W AR R A N TY.
See Charter-party, Nos. 5, 6—Marine Insur

ance, Nos. 18, 24, 28, 47, 48, 49, 50, 51, 52,
53.

W AR R A N TY OF SEAWORTHINESS.
See Marine Insurance, Nos. 47, 48, 49, 0, 51,

52, 53.

W AR RISK.
See Marine Insurance, Nos. 37, 38, 39.

W ITNESS.
See Master’s Wages and Disbursements, No. 11.




