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B E N E F IC IA L  O W N E R .
See Necessaries, N o. 2.

B I L L  O F L A D IN G .
In te rp le a d e r  —  Indo rsem ent —  In te n tio n —S pecia l 

p ro p e rty — F i. fa .— A n  unsatisfied judg m en t 
c re d ito r o f a f irm  caused a w r i t  o f f i. fa . to  be 
issued fo r  the  seizure o f a cargo  o f corkw ood 
be long ing  to  and m arked  w ith  the  f irm ’s name. 
U pon  the  a r r iv a l a t London  Docks the  c o rk 
wood was seized. A n  agent fo r  rem ova l and 
w arehousing c la im ed  the  corkw ood. H e  
c la im ed i t  fo r  the  consignee, fo r  w hom  he acted 
under an indorsem ent by the  consignee on the 
b i l l  o f la d in g . Such indo rsem ent was made by 
the  consignee prev ious to  the  a r r iv a l o f c o rk 
wood. H e ld , th a t, in  o rd e r to  succeed, the  
c la im a n t m ust show th a t he had a r ig h t  o f 
specia l p ro p e rty  o r  present possession o f the 
goods, and, a lth ough  the  indo rsem ent o f the 
b i l l  o f la d in g  con ferred  on h im  the  r ig h t  to  
dem and possession, th e  ob je c t o f the indo rse
m en t was o n ly  to  enable h im  to  h o ld  and 
warehouse the  goods fo r  the  consignee, who had 
no  in te n tio n  to  c lo the  h im  w ith  any p ro p e rty  
in  them , and h is  c la im  the re fo re  fa ile d . Sew ell 
v. B u rd ic k  (5 Asp. M a r. L a w  Cas. 376 (1884);
52 L . T . Rep. 445; 10 A . C. 74) app lied . W h a t 
Best, C. J . is  re po rted  to  have said in  M o rison  
v. G ray  (2 B in g . 260)— viz ., th a t the indorse
m ent o f the  b i l l  o f lad ling  to  an agent fo r  ta k in g  
possession con ferred a  specia l p ro p e rty  on h im  
— was no t, however, h a v in g  re gard  to  the cases 
o f W a rin g  v. Cox (1 Cam p. 369) and Coxe v. 
H a rd e n  (4 East, 211), in tended to  la y  dow n a 
p r in c ip le  o f genera l a p p lica tion . (Ch. D iv .)  
B urgos  v. N a sc im e n to ; M cK ea nd , C la im a n t ... 181

See C arriage  o f Goods, Nos. 2, 3, 4, 5, 10, 20, 28,
29, 30— C h a rte r-p a rty .

B O L IV IA .
See M a rin e  Insurance, No. 4.

B O T H  TO  B L A M E .
See C ollis ion , Nos. 1, 2, 3, 7, 10, 39.

B R E A C H  OF C O N T R A C T .
See C a rr ia g e  o f Goods, N o. 14—M a rin e  Insurance, 

N o. 2—Sale o f Goods—Salvage, Nos. 2, 3.
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B U IL D IN G  C O N T R A C T .
See P ra c tice , No. 12.

B U R D E N  O F P R O O F.
See Salvage, N o. 3.

C A N A D IA N  C A N A L  R E G U L A T IO N S .
See C ollis ion , N o. 4.

C A N A D IA N  C IV IL  CODE.
See M a rin e  Insurance, N o. 13.

C A N A D IA N  P IL O T A G E  A C T  1886.
See P ilo ta g e  Dues.

C A N C E L L A T IO N .
See C a rr ia g e  o f Goods, Nos. 1, 6, 7—C harte r-'party , 

Nos. 1, 2— M a rin e  Insu rance, Nos. 1, 2.

C A N C E L L IN G  C L A U S E .
See C arriage  o f Goods, N o. 1.

C A N C E L L IN G  D A T E .
See C arriage  o f Goods, Nos. 6, 7— C h a rie r-p a rty , 

Nos. 1, 2.

C A P T U R E .
See M a rin e  Insurance, N o. 3.

C A R C A S E S .
See Diseases o f A n im a ls  A c t 1894.

C A R G O  O W N E R S .
See C o llis ion , Nos. 2. 3.

C A R R IA G E  O F GOODS.
1. A rb it r a t io n  Clause— “  D ispu te  ” — S tay— P ra c 

tice  —B y  the  te rm s o f a b e rth  note re la tin g  
to  the  lo a d in g  o f g ra in  in  a p o r t  in  the  Sea 
o f A zo f i t  was p ro v id e d  th a t “ in  case o f any 
d ispu te  a r is in g  a t lo a d in g  po rts  ”  i t  was “  to  
be subm itted  to  the  R osto ff-on-D on Bourse 
C o u rt o f A rb it r a t io n .”  The stevedores, who 
were the  fre ig h te rs , sent in  th e ir  account to  
the  shipowners, who in  Lo ndon ob jected to  the 
charges as be ing  excessive, and in s titu te d  
lega l proceedings to  recover the  a lleged ove r
charges. H e ld , th a t the proceedings m ust be 
stayed and the  m a tte r re fe rre d  to  a rb itra t io n , 
because the  “  d ispu te  ”  m eant m a tte r in  d is 
pute, and i t  arose, no t in  London , b u t a t 
the  p o rt o f load ing . (A dm . D iv . C t.) The 
D a w lish  ..........................................................................  496

2. B i l l  o f la d in g —E xcep tions—N egligence of 
servants o r agents.— A  p la in t i f f  sh ipped 
baskets o f p lum s to  be c a rr ie d  fro m  H a m 
b u rg  to  Lo ndon  in  a sh ip  be long ing  to  the  
defendants. B y  the term s o f the  b i l l  o f la d 
ie s  the  goods were to  be d ischarged a t the 
shipow ners’ expense, b u t a t m e rchan t’s r isk , 
and w ere to  be de live red  to  the  p la in t i f f ’s 
agent sub jec t to  the  exceptions and condi- 
tjons set o u t in  the  b i l l  o f la d in g . One o f 
these exceptions exem pted the  shipowners 
fro m  l ia b i l i t y  “ fo r  a ll accidents, loss, o r 
dam age w hatsoever a r is in g  fro m  any act, 
neglect, o r d e fa u lt w hatsoever o f the  ser
vants o r agents o f tire  owners in  the  m anage
m ent, lo ad ing , s tow ing , d ischa rg in g , o r n a v i
ga tio n  o f  the  sh ip  o r o th e r c ra f t  o r o th e r
w ise.”  The baskets were d u ly  d ischarged 
fro m  the sh ip , bu t, ow ing , as fou nd  b y  the 
ju ry ,  to  the  d e fa u lt  o f the persons in  charge o f 
the  w h a rf, fo r  whose negligence the  shipow ners 
were p r im a r i ly  responsib le, some o f the 
baskets were de live re d  to  the w ron g  persons, 
and the  p la in t i f f ’s agent never received them .
In  an ac tion  b y  the  p la in t i f f  aga ins t the  sh ip 
owners fo r  dam ages: H e ld , th a t the  defen
da n t shipow ners were p rotected by  the  excep-
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t io n  in  the  b i l l  o f la d in g . (K . B . D iv . C t.)
6> m ackm an  v. G enera l S team  N a v ig a tio n  
C om pany  ......................................................................  14

3. B i l l  o f la d in g  —  E xcep tions  —  N eg ligence .— 
Goods w ere c a rr ie d  under a b i l l  o f la d in g  
w h ich  con ta ined a clause e xe m p ting  the sh ip 
ow ner fro m  l ia b i l i t y  fo r  loss a r is in g  fro m  
ve ry  num erous specified pe rils , “  w hether any 
o f the  pe rils , causes, o r th in g s  above m en
tioned, o r the  loss, damage, o r in ju r y  a r is in g  
th e re from , be occasioned by o r arise fro m  any 
act o r om ission, negligence, d e fa u lt, o r e r ro r
in  ju d g m e n t o f the  p ilo t,  m aster.....................
o r otherw ise howsoever.”  B y  a subsequent 
clause i t  was p ro v id e d  th a t : “  T h e  m aster,
owners, o r agents . . . sha ll n o t be
accountable to  any ex ten t fo r  ”  [c e r ta in  
specified goods, w h ich  d id  n o t inc lud e  the 
goods in  question] “  w ha teve r m ay be the 
va lue  o f such a rtic les, no r fo r  any o the r 
goods o f w hatever de scrip tion  beyond the 
am oun t o f 21. pe r cub ic  fo o t fo r  any one 
package . . n o r in  any case fo r  any
am ount beyond the invo ice  p rice  o f the  goods, 
unless sh ipm en t be made upon a specia l o rde r 
co n ta in in g  a. d e c la ra tio n  o f the  va lue  and the 
b ills  o f la d in g  are signed in  accordance the re 
w ith  and e x tra  fre ig h t as m ay be agreed 
upon be p a id .”  The goods w ere n o t de live red  
a t d e s tina tion  th ro u g h  (as was fou nd  by the 
judge) the  negligence of the  shipowners. The 
va lue  o f the  goods had n o t been declared, 
and no e x tra  fre ig h t had  been pa id . H e ld  
(a ffirm in g  the  ju d g m e n t o f B ig h a m , J .), th a t 
the  shipow ners were n o t lia b le  beyond the 
lim ite d  am oun t p rov ided  fo r  by the  specia l 
clause in  the  b i l l  o f la d in g . (C t. o f A pp .) 
B a x te r 's  L e a th e r C om pany  v. R oya l M a il  
Steam  P acke t C om pany  .............................  gg

4. B i l l  o f la d in g —E xceptions— Ice— E jusdem
generis.— Goods w ore shipped on  board a 
steam ship un de r b ills  o f la d in g  w h ich  con
ta in e d  the  fo llo w in g  cond itions and excep- 
tions : “ E r ro r  in  ju d g m e n t, negligence, o r 
d e fa u lt o f m aster w hether in  n a v ig a tin g  the 
sh ip  or otherw ise. S hou ld  a p o r t  be inacoes- 
sib le  on account o f ice, blockade, o r in te rd ic t, 
o r should e n try  and d ischarge a t  a p o r t  be 
deemed by^ the  m aster unsafe in  consequence 
1 1™ / ’ d istu rbance, o r any o th e r cause, i t  

sha ll be com petent fo r  the m aster to  discharge 
goods in tended fo r  such p o r t  a t some o th e r 
S f  p o r t  > o r place, a t the r is k  and expense 
o f the  shippers, consignees, o r owners o f the 
goods, and upon such d ischarge the sh ip ’s 
re sp o n s ib ility  sha ll cease.”  The sh ip , h a v in g  
a rr iv e d  o ff he r p o r t o f de s tina tion , was pre- 
vented fro m  g e ttin g  in  by  ice. She rem ained 
o ff the  p o r t  fo r  th ree  days, and then p ro 
ceeded to  anothe r p o r t and d ischarged her 
cargo. There  was evidence th a t i f  she had 
w a ited  one day long e r she w ou ld  have been 
ab le to  ge t in  to  he r p o r t o f de s tina tion , as 
the ice b roke  up. H e ld  (1) th a t the  p o rt was 
no t “  inaccessible on account o f ice ”  w ith in  
the m ean ing  o f the  exception  ; (2) th a t “  e r ro r 
m  ju d g m e n t o f the m aster ”  d id  n o t cover a 
m is take  as to  h is l ia b il it ie s  un der a b i l l  o f 
la d in g ; (3) th a t “ unsafe in  consequence o f 
. . . any o the r cause ”  m eant causes 
ejusdem generis  w ith  “ w ar  o r d is tu rbance ,”  
and th a t the  shipow ners were no t protected 

the  exceptions in  the  b ills  o f la d in g  
(H . o f L .) Owners o f the S team ship K nu ts -  
fo rd  v. E . T illm a n n s  and C o ............................... jqc

5. B i l l  o f la d in g — E jusdem  generis—D e la y -  
C row ded clock. A  sh ip  was de layed in  o b ta in 
in g  a b e rth  in  he r lo a d in g  p o rt. The 
?™ r.k?r -Pa r ty  con ta ined an exem ption  fro m  
l ia b i l i t y  ‘ “ a r is in g  fro m  fro s t, flood, strikes, 
lockouts, o r any o th e r unavo idab le  accidents 
o r h indrances o f w h a t k in d  soever beyond 
th e ir  co n tro l e ith e r p re ve n tin g  o r de la y in g  
the  w o rk in g , lo ad ing , o r s h ip p in g  o f the  said
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cargo .’’ H e ld  (a ffirm in g  the ju d g m e n t o f the 
co u rt below) th a t “  h indrances o f w h a t k in d  
soever”  cou ld  no t be re s tric te d  to  h indrances 
ejusdem generis  w ith  those prev ious ly  
enum erated, and th a t the  cha rte re rs  were no t 
lia b le  fo r  the  de lay caused by the  crowded 
state o f the dock, w h ich  was beyond th e ir  
con tro l. (H . of L .)  Larsen  v. S ylveste r and  
t o .  ..................................................................................  78

6. C ance llin g  date— O ptio n  of cha rte re rs .— A  
ch a rte r-p a rty , dated the  18th M a rch , 1907, 
con ta ined the fo llo w in g  c lause : “ T h e  cha r
terers o r  th e ir  agents have the  o p tio n  o f can
c e llin g  th is  ch a rte r-p a rty , p ro v id e d  the  sh ip  
is n o t a r r iv e d  as w ith in  described a t N ew 
castle, N ew  South W ales, by  the  15th Dec., 
1907.”  S h o rtly  before the  15th Dec., 1907, the 
charte rers  w ere in fo rm e d  by the  shipowners 
th a t th e  sh ip  was de ta ined and cou ld  no t 
a r r iv e  by  the  cance lling  date, and th e y  were 
asked to  s ta te  w hether they w ou ld  exercise 
th e ir  o p tio n  to  cancel o r not. T h is  they 
re fused to  do, and re q u ire d  the  shipowners 
to  send the sh ip  to  New castle in  accordance 
^■ith the  ch a rte r-p a rty . The sh ip  a rr iv e d  a t 
New castle in  June, 1908, when the  charterers 
exercised th e ir  o p tio n  to  cancel, and refused 
to  load  her. I n  an ac tio n  by  the  shipow ners 
fo r  damages fo r  the  defendants’ re fusa l to  
load : H e ld , th a t th e  charte rers  w ere e n title d  
to  exercise th e ir  o p tio n  to  cancel on the 
a r r iv a l o f the  sh ip  a t the  p o r t  o f load ing , 
and w ere n o t bound to  do so before. (B ray,
«•) M o e l T ry v a n  S h ip p in g  C om pany L im ite d  
v - A n d re w  W e ir  and  Co..................................  ...... 342

C ance lling  date— R efusa l to load .— A  cha rte r- 
p a r ty  p rov ided , “ T h e  cha rte re rs  o r th e ir
agents have the  o p tio n  o f can ce lling  th is  
c h a rte r-p a r ty  p ro v id e d  the  sh ip  is n o t a rr iv e d  
as w ith in  described a t a lo a d in g  p o r t  on a 
c e rta in  d a te .”  S h o rtly  be fore th a t d a te  the  
cha rte re rs  w ere in fo rm e d  by the  shipowners 
yhat the  sh ip  was de ta ined and cou ld  no t 
a r r iv e  by  the  cance lling  date, and the y  were
asked to  sta te  w hether the y  w ou ld  exercise
th e ir  o p tio n  to  cancel o r not. T h is  they
Refused to  do, and re q u ire d  the  shipowners 
to  send the sh ip  to  the  lo a d in g  p o rt in  accord
ance w ith  the  c h a rte r-p a rty . T h e  sh ip  a rr iv e d  
ate, w hen the  cha rte re rs  exercised th e ir  

i f  iSn  to  cance^  and refused to  load her. 
t tc ld ,  th a t the  cha rte re rs  w ere e n tit le d  to  
W e  the  o p tio n  to  cancel on the  a r r iv a l 

c t the  sh ip  a t the  lo a d in g  p o rt, and w ere no t 
oound to  do so before. D ecis ion o f B ra y , ,1.
U1 Asp. M a r. L a w  Cas. 342 (1909); 101 L . T .
**e<P- 955), a ffirm ed . (C t. o f A p p .) M o e l

ryva n  S h ip p in g  C om pany L im ite d  v. 
A ndrew  W e ir  and  Co ................................................  469

8- C o ilie ry  guaran tee— E jusdem  generis—Load- 
?n0 t im e .— A  sh ip  was cha rte red  to  proceed 
°  H u l l  and to  load  the re  a cargo o f coal on 

cond itions o f usual c o llie ry  guaran tee , w h ich  
excepted fro m  the  lo a d in g  t im e  Sundays, 
j a n k  H o lid a ys , s trikes , frosts, o r  storm s, 

elays caused b y  s to rm y  w eather, accidents 
ofW g  th e  w o rk in g , lo ad ing , o r sh ip p in g  
i . t h e  cargo, re s tric tio n s  o r suspensions o f 
abour, lockouts, de lay on the  p a r t  o f the 

ra ilw a y , e ith e r in  su p p ly in g  the  waggons o r 
o a d in g  the  coals, o r any o th e r cause beyond 

1907 C+i?r te re r,s con tro l. On the  23rd J u ly ,
D  k  st eam sh ip  a r r iv e d  a t the  A le xa n d ra  

ock, and gave no tice  o f readiness to  load , 
i .’ ow ing  to  the  presence o f o th e r vessels

-f- .cl a rr iv e d  be fore he r, and w ere
i a i,.in & in  tu rn , she d id  n o t come un de r a 
oa in g  t ip  u n t i l  the  1st A ug . I n  a c la im  
y th e  owners ag a ins t the  cha rte re rs  fo r  
e m u rra g e : H e ld , th a t the  la y  days com-

to  ru n  on ^hc s h ip ’s a r r iv a l in  d o c k ;
p * w ords “  any o th e r cause beyond m y

Titrol m ust be construed ejusdem generis
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w ith  the  fo re g o in g  exceptions; and th a t, as 
the  cause o f the  de lay was no t a m a tte r 
ejusdem generis  w ith  those exceptions, the  
ch a rte re r was n o t p ro tected  by  the  excep
tion s  clause, and was th e re fo re  liab le .
M onsen  v. M a cfa rla n e  (8 A sp. M a r. L a w  Cas.
93; 73 L . T . Rep. 548; (1895) 2 Q. B. 562) 
and Re R ichardsons and S am uel (8 Asp. M a r. 
L a w  Cas. 330; 77 L . T . Rep. 479; (1898)
1 Q. B . 261) fo llow ed . La rsen  v. S ylveste r 
(11 Asp. M a r. L a w  Cas 78; 99 L . T . Rep. 94; 
(1908) A . C. 295) d is tingu ished . (H a m ilto n , J .) 
T h o rm an  v. D ow gate  S team ship C om pany  
L im ite d  ..........................................................................  481

9. Custom o f P o r t  o f H u l l— W o rk in g  hours—
D em u rra ge .— A  c h a rte r-p a r ty  p ro v id e d  (in te r  
a lia )  th a t the  cargo  was to  be d ischarged as 
fa s t as the  steam er cou ld  d e liv e r d u r in g  the  
o rd in a ry  w o rk in g  hours  o f the  respective 
po rts , b u t acco rd ing  to  the  custom o f the  
respective po rts . A  custom was alleged 
w h ich  th re w  on the  cha rte re rs  and receivers 
o f cargo a d u ty  to  p ro v id e  o r a rrang e  fo r  
the  steam ship (on o r  be fore he r a r r iv a l in  
dock) a vacant, ava ila b le , and su ita b le  be rth  
to  w h ich  she cou ld  fo r th w ith  proceed, and 
to  supp ly  and have ready a c lea r quay space 
the  fu l l  le n g th  o f the  steam er, and a suffic ient 
and con tinuous su p p ly  o f bogies. H e ld , th a t 
such a custom existed, and was n o t unreason
ab le no r inconsis tent w ith  the  express term s 
o f the  c h a rte r-p a r ty . H u lth e n  v. S te w a rt 
(9 Asp. M a r. L a w  Cas, 285, 403 ; 88 L . T .
R ep. 702; (1903) A . C. 389) d is tingu ished.
B ra y , J .) A ktiese lskabet H e k la  v. B ryson , 
Jam eson , an d  Co............................................................ 186

10. Custom of p o r t— L a n d in g  agent.—Goods
w ere sh ipped on board  the  respondent’s ship 
under a b i l l  o f la d in g  w h ich  con ta ined the  
fo llo w in g  c lause : “ I n  a l l  cases and under a l l  
c ircum stances the  l ia b i l i t y  o f the  com pany 
sh a ll abso lu te ly  cease w hen the  goods are 
fre e  of the  sh ip ’s tack le , and the reupon the  
goods sha ll be a t the  r is k  fo r  a l l  purposes 
and in  eve ry respect o f the  sh ipp e r o r con
signee.”  I n  accordance w ith  the  custom of 
the  p o r t  o f destina tion , the goods were 
de live red  over the sh ip ’s side in to  the  lig h te rs  
o f a “ la n d in g  a g e n t”  appo in te d  by  the  sh ip 
owners, who conveyed the m  to  the  shore and 
stored them  in  a b u ild in g  o f w h ich  he was the 
lessee. W h ile  so stored the  goods were 
fra u d u le n tly  disposed o f by a se rvan t o f the 
la n d in g  agent, and were lo s t to  the  appe llan ts, 
who were the  ho lders o f the  b i l l  o f la d in g . 
H e ld  (a ffirm in g  the  ju d g m e n t o f th e  co u rt 
below), th a t by the express te rm s o f the  b i l l  o f 
la d in g  the  respondents’ l ia b i l i t y  ceased on the  
d e liv e ry  o f the  goods to  the  la n d in g  agent in  
accordance w ith  the  custom o f the  p o rt. (P . C.) 
C harte re d  B ank  o f In d ia , A u s tra lia , and  
C hina  v. B r it is h  In d ia  S team  N a v ig a tio n  
C om pany  ......................... ............................................. 245

11. Custom o f P o r t  o f Lo ndon— L u m b e r— Barges.
— B y  the  custom and p rac tice  o f the p o r t  of 
Lo ndon  in  the  case o f cargoes o f lum ber, 
th e  rece iver is lia b le  o n ly  to  p ro v id e  suffi
c ie n t open c ra f t  a longside re ady  to  receive 
the  goods, and is un de r no o b lig a tio n  to  
have any men the reon  to  receive the  goods 
fro m  the  sh ip ’s ta ck le  o r to  stow the  goods 
the re in . The sh ipow ner is bound to  do the 
whole w o rk  o f d e liv e r in g  the  goods in to  the  
barges, w hether dock com pany’s barges o r 
outside barges, and o f s tow ing  the  goods 
th e re in  in  the  reasonable and o rd in a ry  
m anner, so th a t the  goods m ay n o t be damaged 
o r im p e r ille d , and so th a t the  barges m ay be 
loaded to  the  usual and to  a reasonable 
extent, and m ay be safe ly  and p ro p e r ly  
navigab le . (H a m ilto n , J .)  Glasgow N a v ig a 
tio n  C om pany L im ite d  v. H o w a rd  B ro th e rs  
and Co................................................................................  376
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12. D am age to cargo  —  D e v ia tio n  —  Comm on
carrie rs . —  T h e  ow ners o f  a sh ip  w h ich  
deviates fro m  he r cha rte red  voyage are  no t 
p ro tected by exceptions fro m  l ia b i l i t y  in  the 
c h a rte r-p a r ty  fo r  dam age to  cargo o ccu rrin g  
e ith e r before o r a fte r  such d e v ia tion , as the 
d e v ia tio n  pu ts  an end to  the  c h a rte r-p a rty  
as fro m  the  be g in n in g  o f the  voyage, and the 
defendants the reby  in c u r the  ob lig a tio n s  o f 
com m on ca rrie rs . (P ic k fo rd , J .) In te rn a 
tiona le  Guano-en-Superphosphaat-W  er ken  v. 
R obe rt M a cA n d re w  and Co.......................................  271

13. (Damage to  cargo—N egligence—R a ilw a y  
com pany—R a ilw a y  and C ana l T ra ffic  A c t 1854.
—A  ra ilw a y  com pany en tered in to  a con trac t 
by  b i l l  o f la d in g  fo r  the  c a rr ia g e  o f a cargo 
o f sugar on  one o f th e ir  steamboats fro m  
R o tte rd a m  to  G rim sby. T h e  b i l l  o f la d in g  
con ta ined the  fo llo w in g  c lause : “ A l l  acci
dents, loss, and dam age o f whatsoever na tu re  
o r k in d , and however occasioned fro m  
m ach ine ry , bo ile rs , steam, and steam n a v ig a 
tio n , o r fro m  p e rils  o f the  seas o r rive rs , o r 
fro m  any act, neglect, e rro r, misfeasance, o r 
d e fa u lt w hatsoever o f the  m aster, officers, 
engineers, crew, stevedores, servants, o r 
agents o f the  shipowners, o r o the r persons, 
whomsoever in  the  m anagem ent, load ing , 
s tow ing , and tra n s m itt in g  the  cargo, o r in  
n a v ig a tin g  the sh ip  o r otherw ise, o r fro m  
any accident th ro u g h  defects o r la te n t defects 
in  h u ll,  tack le , o r m ach inery, o r a p p u rte n 
ances, o r unseaworthiness o f the  sh ip  
(w hether o r no t e x is tin g  a t the  t im e  o f tho 
&oods be ing  loaded o r a t the  commencement 
o f the  voyage) excepted, the  shipow ners be ing 
ir* w ay  b a b le  fo r  any o f the  consequences 
o f the  causes above excepted, and i t  be ing 
agreed th a t _ the  cap ta in , officers, and crew  o f 
the  vessel in  transm iss ion  o f the  goods as 
between the shippers, consignees, o r owners 
o f the  goods and the  sh ip  o r shipow ners be 
considered the  servants o f such shippers, con
signees, o r owners o f the  goods.”  O w ing  to  
negligence on the  p a r t  o f the  officers o f the 
sh ip , the cargo  was damaged. H e ld , th a t, as 
the re  was no bond fide  a lte rn a tiv e  ra te  o f 
fre ig h t under w h ich  the cargo  m ig h t have 
been shipped, the  co n d itio n  in  the b i l l  o f 
la d in g  was n o t ju s t  and reasonable w ith in  the 
m eanm g o f sect. 7 o f the  R a ilw a y  and C anal 
T ra ffic  A c t, 1854, and th a t the  de fendant ra il-

7Som Pany  ,wa-s liab le . M anchester, 
Sheffie ld, and  L in co ln sh ire  R a ilw a y  Com-
n°ano\ X ' (50 L* T* ReP- 783 (1883):(1902) 1 K . B . 290) considered. (P ic k fo rd , J.)
R ig  g a ll and  Son  v. G reat C e n tra l R a ilw a y  
0 om pany  ............  * ^03

14. D e m u rra g e — D e te n tio n  — Coat? — B reach of
con trac t Dam ages .—T h e re  is no ru le  o f la w  
tn a t a vendor in  a o .i.f. co n tra c t who is also 
consignor m ay no t secure fo r  h im se lf a p ro f it  
un de r a dem urrage  clause. A  f irm  agreed 
to  supp ly  a la rg e  q u a n tity  o f coal a t a fixed
f o r ° t i Per 1  S 1’! '  on m o n th ly  shipm ents 

,m onths> . d e live ry  to  be accepted im 
m e d ia te ly  on  a r r iv a l “ a t the  ra te  o f 120 tons 
p e r day fo r  sa ilers  and 250 tons pe r dav fo r 
steamers, o r the a u th o r it ie s  to  be lia b le  fo r 
dem urrage  a t 4d. pe r ne t reg is te red  ton  per 
day fo r  sailers, and 6d. pe r n e t reg is tered to r  
pe r day fo r  steamers.”  The firm  charte red  
va rious  ships m  o rde r to  enable them  to  fu l f i l  
th e ir  con trac t. T h e  rates o f dem urrage in  
the  cha rte r-pa rties  were in  some cases low er 
th a n  those specified in  the  con trac t. H e ld  
(revers ing  the  ju d g m e n t o f the  co u rt below) 
th a t in  the case o f ships de ta ined  upon 
dem urrage  the  consignee was lia b le  to  pay 
r m u1̂ age ' n  conf o rm ity  w ith  the  prov is ions 

o f th e ir  co n tra c t irre spec tive  o f the  term s of 
any c h a rte r-p a r ty  in to  w h ich  the  f irm  had 
en tered. The coals w ere no t de live red  in  
equal m o n th ly  insta lm ents, b u t ve ry  ir re g u -
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la r ly . H e ld  (a ffirm in g  the  ju d g m e n t of the 
co u rt below), th a t the  ir re g u la r  de live ries  of 
c e rta in  cargoes d id  n o t p rec lude the  f irm  fro m  
recovering  dem urrage  fo r  the de ten tion  o f the 
ships c a r ry in g  those cargoes, the  coals h a v in g  
been accepted by the  consignee. The con- 
signee’s rem edy, i f  any, w ou ld  be damages 
fo r  breach o f con trac t. (P. C.) H o u ld e r
B ro th e rs  and Co. v. C om m issioner o f P u b lic  
W o rk s ; C om m issioner o f P u b lic  W orks  v. 
H o u ld e r B ro th e rs  and  Co........................................  61

15. D em u rra ge— S tr ik e — L o a d in g  be rth—C harte r- 
p a r ty —S pecia l clause.— Clause 39 o f a cha rte r- 
p a r ty  p ro v id e d  as fo llo w s : “ I f  tho  cargo 
cannot be loaded by reason o f r io ts  o r any 
d ispu te between masters and men, occasion
in g  a s tr ik e  o f . . .  . ra ilw a y  employes o r
o the r la b o u r connected w ith  the  w o rk in g , 
lo ad ing , o r d e liv e ry  o f th e  cargo proved to  
be in tended fo r  the  steamer, o r th ro u g h  
obstructions on the  ra ilw a ys  o r  in  the  docks 
o r o the r lo a d in g  places beyond the  co n tro l o f 
cha rterers, the  t im e  los t no t to  be counted as 
p a rt o f the  la y  days. . . . ”  The p la in t if fs ’ 
sh ip  a rr iv e d  a t the p o r t  o f lo a d in g  on the  
24th K t'b ., 1905, and no tice o f readiness to  
load was g iven  on th a t day. A t  th a t tim e  
the p o rt was crowded w ith  sh ipp ing , the  con
gestion h a v in g  arisen fro m  a s tr ik e  am ong 
the  ra ilw a y  employes, w h ich  had occu rred  in  
the  p rev ious m onth , and a m il i ta r y  insu rrec 
tio n , d u r in g  w h ich  the  insurgen ts seized the  
ra ilw a y . The s tr ik e  and the  in su rre c tio n  had 
caused the  accum u la tion  o f vessels by d e la y ing  
the a r r iv a l o f ca rgo  b y  ra ilw a y , bu t bo th  the 
s tr ik e  and the  insu rrec tio n  w ere ove r be fore 
the  a r r iv a l o f the  p la in t if fs ’ sh ip. The sh ip  
d id  n o t ob ta in  a b e rth  and beg in  to  load  u n t i l  
the  30th M a rch , 1905. I n  an ac tio n  aga ins t 
the  cha rte re rs  fo r  d e m u rra g e : H e ld , th a t the 
lo a d in g  was de layed by reason o f a s tr ike , 
and th a t the  charte rers  w ere e n tit le d  to  tho  
p ro te c tio n  o f the  clause. H e ld , by  V aug han  
W illia m s  and B uck ley , L .J J .  (M ou lton , L  J . 
expressing no op in ion ), th a t the  fa c t th a t o the r 
ships were a t the  lo a d in g  b e rth  in  th e ir  tu rn  
before the  p la in t if fs ’ sh ip  p revented the  cargo 
i f 0?1 be ing loaded, and constitu ted  an 

obstruc tion  . . .  beyond the con tro l o f 
cha rte re rs  ”  w ith in  the  m ean ing  o f the  
clause. D ecis ion o f B ig h a m , J . a ffirm ed . (Ct. 
o f A pp .) Leonis S team sh ip  C om pany L im ite d  
v. Joseph R a n k  L im ite d  ......................................  142

lb . D em u rra ge— R e g u la r tu rn .— A  p la in t i f f  le t 
h is  sh ip  to  cha rte rers, ag ree ing th a t she 
should “  proceed to  the  Nob, near Topsham , 
in  the  r iv e r  E xe, o r to  Topsham  Quay, 
as o rdered . . . and d e live r . . .  in
re g u la r tu rn  w ith  o th e r seagoing vessels a t 
the  average ra te  o f th i r t y  tons pe r w eather 
w o rk in g  d a y .”  T h e  p la in t i f f ’s vessel was 
b e rth e d  a t the  N ob, and he r m aster gave 
no tice  o f readiness to  discharge. She was ke p t 
w a it in g  w h ile  ano the r vessel consigned to  the 
charterers a t  the  N ob  fin ished he r d ischarge, 
w hen he r d ischarge  began. W h ile  she was 
w a it in g  a t the  N o b  to  beg in  to  d ischarge 
anothe r vessel consigned to  the  charte rers  who 
w ere defendants began to  d ischarge in to  a 
l ig h te r  a t an o the r d ischa rg in g  place in  the 
E xe, no t nam ed in  the  p la in t i f f ’s cha rte r.
T h is  last-m entioned vessel had  a r r iv e d  a fte r 
the  p la in t i f f ’s vessel. H e ld , by  the  D iv is io n a l 
C o u rt (S ir  G o re ll Barnes, P . and B a rg ra ve  
Deane, J .), a ff irm in g  the ju d g m e n t o f the  
C oun ty  C o u rt judge , th a t “ re g u la r tu rn , ”  
when ap p lie d  to  vessels d ischa rg in g  a t the  
N ob, m eant one a t a t im e  in  o rde r o f a r r iv a l 
ana, as the  d ischarge had take n  place w ith  
u d ispa tch and in  o rde r o f a r r iv a l a t

the  N ob  no dem urrage  was payable. (A dm .
D iv . C t.) The C o rd e lia  ........................................... 202

17. D em u rra ge— R a ilw a y  com pany— " D a y . ”  
A  c h a rte r-p a r ty  p rov ided  (in te r  a lia )  th a t the
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▼easel should  prooeed to  a ce rta in  p o r t  “  and 
the re  load  in  a custom ary m anner (about 
5000 tons) . . .  to  be sh ipped a t the  ra te  
of 500 tons pe r c lea r w o rk in g  day o f tw en ty- 
fo u r hours . . . Sundays and ho lidays 
a lw ays excepted . . . and to  be d is 
charged a t 500 tons pe r l ik e  day except in  the 
case o f  s trikes  o f m ine rs o r w orkm en
• . . sca rc ity  o f w orkm en, ep idem ics
• . . in te rven tio ns  o f sa n ita ry , customs, and
o the r p ro p e r ly  constitu ted  a u tho ritie s . . . .
i n  case cha rte re rs  can a rrang e  to  load o r 
d ischarge sh ip  on Sundays o r ho lidays, cap
ta in  to  a llo w  w o rk  to  be done, h a lf  such tim e  
a c tu a lly  used to  count. D ays to  be averaged 
over a l l  voyages to  be pe rfo rm ed  under and 
d u r in g  the  e n tire  currency o f th is  ch a rte r to  
avo id  dem urrage .’ ’ On a r r iv a l the  vessel was 
delayed in  consequence o f the  ac tion  o f a r a i l 
w ay com pany responsib le fo r  b r in g in g  down 
the cargo. H e ld , on the  tru e  construc tion  
of the  c h a rte r-p a rty , th a t “  day ”  m eant a 
conventiona l day acco rd ing  to  the  custom of 
the p o rt, and th a t the  am oun t o f dem urrage 
in cu rre d  a t the  p o r t  o f lo a d in g  should be 
abated by c re d it  be ing  g iven  fo r  the  num ber 
o f days saved a t the  p o r t  o f discharge. H e ld , 
also, th a t the  ra ilw a y  com pany was no t a
1 p ro p e r ly  constitu ted  a u th o r ity  ”  w ith in  the  

m eaning o f the  c h a rte r-p a rty . (H a m ilto n , J .) 
W atson B ro th e rs  v. M ysore M anganese C om 
pany L im ite d  ..............................................................  364

18. D em urrage— C ustom ary w o rk in g  hours— 
F ix e d  tim e— D u ty  to w a it.— A  c h a rte r-p a rty  
p rov ided  th a t a sh ip  should  load  350 to  400 
tons o f cargo  as “  fa s t as sh ip  cou ld  receive 
as custom ary d u r in g  custom ary w o rk in g  
hours .”  T h e  c h a rte r-p a rty  also p ro v id e d  fo r 
dem urrage, b u t n o t fo r  any fixed  tim e . The 
usual t im e  occupied fo r  lo a d in g  a cargo of 
th is  k in d  and q u a n tity  was tw o  and a h a lf 
days, b u t be fore the  e x p ira tio n  o f th a t p e riod  
the sh ip  le f t  the p o r t  o f lo a d in g  w ith o u t he r 
fu l l  cargo, a lthough , had she been ke p t one 
day on dem urrage  the  fu l l  cargo, m ig h t have 
J ^ n  loaded. I n  an ac tio n  by  the  charte rers  
fo r  damages in  consequence o f the  sh ip  sa il- 
m g be fore she had loaded a com plete c a rg o : 
H e ld , th a t they w ere e n tit le d  to  recover, as 
where a c h a rte r-p a r ty  p rov ides fo r  dem urrage, 
ou t n o t fo r  any fixed  tim e , i t  is the d u ty  o f 
the sh ip , i f  she has no t loaded he r fu l l  cargo, 
to  w a it  a reasonable t im e  beyond the  a llow ed 
tim e . (B ra y , J .)  W ilso n  and C oven try  
L im ite d  v. O tto Thoresen’s L in e  ......................  491

& e7nu rra g e  —  A rb it r a t io n  clause —  S ta y  —  
p ra c tic e .—A  cargo o f wood was shipped on 
a vessel, the  ch a rte r co n ta in in g  a dem urrage 
clause, c e rta in  exceptions and conditions, and 
a v ^uom ission to  a rb itra t io n , the  term s of 
w hich w ere “  any d ispu te  o r c la im  a r is in g  ou t 
h n 11̂  cont^ t io n s  o f th is  c h a rte r-p a rty

sha ll be ad justed  a t p o r t  w here i t  occurs, and 
sha ll be settled by  a rb it ra t io n .”  A  b i l l  

c t la d in g  was g iven  to  the  sh ipper w h ich  oon- 
ained the  fo llo w in g  te rm s : ** H e  o r th e y ,”

. e te rr in g  to  the  sh ipper o r h is assigns, “  pay- 
ju g  fre ig h t fo r  the  sa id  goods, w ith  o th e r con

ations as pe r ch a rte r,”  and in  the  m a rg in  
as w r it te n  in  in k , “  D eckload a t sh ipp e r’s 

isk, and a ll o the r te rm s and cond itions  and 
xceptions o f ch a rte r to  be as per cha rte r- 

s?. y» in c lu d in g  negligence clause.”  The 
lpow ners, h a v in g  in s titu te d  proceedings 

t j f a i IASj  ho lders o f the b i l l  o f la d in g  on 
0 A d m ira lty  side o f the  C oun ty  C o u rt to  

dem urrage , the  b i l l  o f la d in g  holders 
p p lie d  to  the  ju d g e  un de r sect. 4 o f the 

rpk ^ ra t io n  A c t 1889 to  stay the  proceedings, 
th  6 C'o u rf  ju d g e  m ade the  o rde r, and
’ o . sh ipow ners appealed to  the  A d m ira lty  
f1V*L10nal  C o u rt> w h ich  a ffirm ed the  decision 

ot the  C oun ty  C o u rt judge . T h e  shipowners

PAG«
appealed to  the C o u rt o f A ppe a l. H e ld  
(revers ing the  decision o f the  D iv is io n a l 
C ourt), th a t the a rb i tra t io n  clause was no t 
a p p licab le  to  th is  d ispu te  between the  sh ip 
owners and the  ho lders o f the  b i l l  o f lad in g . 
H a m ilto n  v. M a ck ie  (5 T im es L . Rep. 677) 
fo llow ed. (Ct. o f A p p .) The P o rtsm o u th  ....... 530

20. D em urrage  —  D ischarge  —  D ispatch  —  S u rf  
days —  Custom  —  W o rk in g  day  —  P re lim in a ry  
'po in t o f law —P ra c tice .— A  c h a rte r-p a r ty  p ro 
v ided  th a t goods should be c a rr ie d  by the 
p la in t if fs ’ sh ip  to  Iq u iq u e , and th a t discharge 
was “  to  be g iven  w ith  d ispa tch acco rd ing  to  
the  custom of the  p o rt o f d ischarge, b u t no t 
less tha n  30 m ille  pe r w o rk in g  da y .”  I n  an 
ac tion  fo r  dem urrage  b ro u g h t by the  p la in t if fs  
aga ins t the  defendants, who were the  ho lders 
o f a b i l l  o f la d in g  w hich inco rpo ra ted  the  
p rov is ions o f the  ch a rte r-p a rty , i t  was pleaded 
in  defence th a t the  defendants had used a ll 
reasonable d iligence  in  ta k in g  d e liv e ry  o f the  
cargo acco rd ing  to  the  custom o f the  p o r t ;  
th a t the p la in t if fs  o r th e ir  agents o r  brokers 
w e ll knew  o r o u gh t to  have kno w n each and 
every custom o f the  p o rt, o r a lte rn a tiv e ly  th a t 
they had no tice  the reo f, e ith e r a t the  tim e  
o f s ig n in g  the  c h a rte r-p a rty  o r  a t the  tim e  c f  
loa d in g  the  sh ip . I t  was stated in  the

f>articu lars th a t vessels d ischa rg in g  a t Iq u iq u e  
ay in  the  bay, and were un loaded by means of 

lig h te rs , w h ich  took the  cargo fro m  the ship 
and landed i t  on to  the  be ach ; th a t between 
the commencement o f the  la y  days and the 
com p le tion  o f the  d ischarge th e re  w ere a 
num ber o f Sundays, ho lidays, and s tr ik e  
days, and c e r ta in  “ s u r f days,”  i.e .f days on 
w hich the su r f on the  beach was so heavy 
th a t the  o p e ra tio n  o f u n lo a d in g  vessels in  the  
bay was no t o n ly  dangerous to  l i fe  and p ro 
pe rty , b u t was, in  fac t, com m erc ia lly  im 
p ra c ticab le  ; th a t by  the  established custom 
o f the  p o r t  su rf days were no t w o rk in g  days, 
and persons w ho had un de rtaken  to  take  
d e liv e ry  o f cargo fro m  vessels in  the  bay 
were no t bound to  do so on s u r f days, i.e ., 
days w h ich  appeared as s u r f days in  the  
re g is te r book ke p t by  the ca p ta in  o f the  p o rt 
a t h is office, th a t the  decision o f the  cap ta in  
o f the  p o rt as to  w h ich  days w ere s u rf days 
o r no t was conclusive and b in d in g  on a ll 
pa rties , and th a t the  custom ary in te rp re ta tio n  
p u t upon such a ch a rte r-p a rty  by  those 
engaged in  the  tra d e  o f im p o rt in g  lum b er was 
Chat i t  in co rpo ra ted  the custom a t Iq u iq u e  
as regards su rf days. A n  o rde r h a v in g  been 
made fo r  the  t r ia l  o f a p re lim in a ry  p o in t o f 
law — nam ely, w hether the  above defence w ith  
the  p a rtic u la rs  the reunde r (assuming fo r  the  
purpose o f the  p re lim in a ry  p o in t o f la w  o n ly  
th a t a ll a llega tions o f fa c t th e re in  w ere true ) 
constitu ted  any defence in  la w  to  the  c la im  
o f the  p la in t if fs — on the t r ia l  on the  question 
o f law  H a m ilto n , J . fo llow e d  the  ru lin g  of 
W a lto n , J . in  Bennetts and  Co. v. B row n  
(11 Asp. M a r. L a w  Cas. 10; 98 L . T . Rep.
281; (1908) 1 K . B . 490), and gave ju d g m e n t 
fo r  the p la in t if fs  upon the  g round  th a t the  
alleged custom was too u n ce rta in  and u n 
reasonable to  be adm issib le  to  va ry  the  
o rd in a ry  m ean ing  o f the  w ords “  w o rk in g  
d a y ”  in  a ch a rte r-p a rty . H e ld , on appeal, 
revers ing  th is  decision, th a t, assum ing the  
a llega tions o f fa c t in  the  defence to  be true , 
the  alleged custom was n o t v o id  fo r  uncer
ta in ty , and th a t the  w ords “  w o rk in g  day ”  
in  the c h a rte r-p a r ty  m ust be read h a v in g  
re ga rd  to  th a t custom, and th a t, conse
quen tly , the  p re lim in a ry  p o in t o f la w  m ust be 
decided in  fa v o u r o f the defendants. (Ct. o f 
A pp .) B r it is h  and  M e x ica n  S h ip p in g  C om 
pany L im ite d  v. L o cke tt B ro th e rs  and C om 
pany L im ite d  ...................................................... . 565

21. D e v ia tio n — Dam age to  cargo— E xcep tions .—
A  c h a rte r-p a r ty  p rov ided  fo r  the  ca rria g e  of
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a cargo o f superphosphate p a r t ly  to  A lgec iras  
and p a r t ly  to  A lica n te , the  sh ip  h a v in g  the  
o p tio n  o f c a llin g  a t C oruna fo r  ca ttle . The 
sh ip  w en t f irs t  to  C oruna, •and thence to  A lg e 
ciras, w here she d ischarged p a r t  o f he r cargo. 
F ro m  A lgec ira s  she should have gone d ire c t 
to  A lica n te , b u t w en t instead to  S e v ille  fo r 
the  purposes o f the  shipowners, w h ich  was a 
d e v ia tio n  unauthorised  by the  charterers. On 
a r r iv a l a t A lic a n te  the  cargo was found to  be 
seriously  damaged. P a r t  o f the  dam age 
occurred be fore the d e v ia tion . H e ld , th a t the 
d e v ia tio n  p u t an end to  the  ch a rte r-p a rty  
as fro m  the  be g in n in g  o f the  voyage, and th a t 
the  shipow ners were lia b le . Joseph T h o rley  
L im ite d  v. Orchis S team ship Com pany  
L im ite d  (10 Asp. M a r. L a w  Cas. 431 • 96 
L .  ̂T . Rep. 488; (1907) 1 K . B . 660) fo llow ed. 
(P ie k fo rd , J .) In te rn a tio n a le  Ouano-en-Super- 
phosphaatw erken  v. R o b e rt M ac A n d re w  and  
Co ..........................................................................................  271

22. D e v ia tio n  —-D e v ia tio n  is a question o f fact.
I ts  ju s t i f ia b i l ity  is a m ixed  question o f fa c t and 
law . (Ct. o f A p p .) K is h  v. T a y lo r , Sons and
Co...........................................................................................  544

23. Excess o f c a rg o — M easure o f dam ages.— A
c h a rte r-p a r ty  p ro v id e d  th a t a sh ip  should p ro 
ceed to  the  p o r t  o f lo a d in g  and the re  load  
“  a cargo o f beans, n o t less th a n  6500 tons b u t 
n o t exceeding 7000 tons ne t in ta k e  w e ig h t o f 
beans in  bags, as usual, w h ich  the  sa id  cha r
te re rs  b in d  themselves to  ship, n o t exceeding 
w h a t she can reasonably stow and c a rry  over 
and above he r cab in  bunkers, tack le , appare l, 
p rov is ions, and fu rn itu re .”  I t  also con ta ined 
th e  fo llo w in g  c lause : “ C harte re rs  to  have the  
o p tio n  o f u n d e rle tt in g  the  w hole  o r p a r t  o f the  
steam er.”  H e ld , th a t the  w ords “  n o t less th a n  
6500 tons ”  cons titu ted  a w a rra n ty  by  the  sh ip 
owners to  the  cha rte re rs  th a t the  vessel cou ld 
c a r ry  th a t q u a n tity , and th a t the  w ords “  no t 
exceeding 7000 tons ”  was a te rm  b in d in g  the 
shipow ners n o t to  ask fo r  m ore  th a n  7000 tons, 
b u t e n t it l in g  them  to  rece ive th a t q u a n tity  i f  
w ith in  th e  cap ac ity  o f the  vessel. H e ld , also, 
th a t, h a v in g  in  fa c t sh ipped under duress and 
p ro tes t a la rg e r q u a n tity  o f cargo  th a n  th a t 
re q u ire d  by the  term s o f the  ch a rte r-p a rty , the  
cha rte re rs  w ere e n title d  to  have the  excess 
q u a n tity  c a rr ie d  fre ig h t free. (H a m ilto n , J .) 
Ja rd in e , M atheson, and  Co. L im ite d  v. C lyde  
S h ip p in g  C om pany L im ite d  ..................................  384

24. In d e m n ity — S h o rt d e liv e ry —Dam ages—M a rk 
in g  o f bales.— T h e appe llan ts  cha rte red  a ship 
be long ing  to  the  respondents. B y  the  cha rte r- 
p a r ty  the  cha rte re rs  w ere bound to  present 
b il ls  o f la d in g  w h ich  th re w  upon the  sn ip  no 
g rea te r l ia b i l i t y  tha n  th a t con tem p la ted  by 
the  ch a rte r-p a rty . The charte rers loaded a 
ca rgo  o f co tton  on the  sh ip  to  be de live red  in  
France, and b ills  o f la d in g  w ere signed by the 
m aster w h ich  specified the  m arks on the  bales 
o f co tton  shipped. W hen the  sh ip  a rr iv e d  a t 
he r p o r t o f discharge, the  m arks on  some o f the 
bales o f co tton  d id  n o t correspond w ith  the 
m a rks  specified in  the  b i l l  o f la d in g . T h e  con
signees refused to  accept them , and the  
respondents had to  pay damages fo r  sh o rt 
de live ry . H e ld , th a t the  respondent shipow ners 
w ere e n tit le d  to  recover fro m  the  appe llan ts 
the  am ount so p a id , i t  be ing  the  d u ty  o f the 
cha rte re rs  un de r the  c h a rte r-p a r ty  to  load  bales 
p ro p e r ly  m a rked  as specified in  the  b i l l  o f 
la d in g . Ju d g m e n t o f the  c o u rt be low  affirm ed.
(H . o f L .)  E ld e r , D em pster, and  Co. v. D unn  
and Co.................................................................................. 337

25. L ig h te rm e n —N egligence— Dam age to goods—  
A m b ig u ity .— T h e defendants agreed to  lig h te r  
goods on the  term s o f the  fo llo w in g  clause 
p r in te d  on th e ir  invoices and m em oranda •
“  T h e  rates charged b y  B . Jacob and Sons 
L im ite d  a re  fo r  conveyance on ly , and every 
reasonable p reca u tio n  is take n  fo r  the  sa fe ty  of
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the  goods w h ils t in  c ra f t ;  they w i l l  n o t be 
lia b le  fo r  any loss o r damage, in c lu d in g  n e g li
gence, w h ich  can be covered by insurance, and 
the  sh ipper in  ta k in g  ou t the p o lic y  should 
e ffec t same ‘ w ith o u t recourse to  lig h te rm a n ,’ 
as B . Jacob and Sons L im ite d  do n o t accept 
re sp o n s ib ility  fo r  insu rab le  r isks .”  The learned 
judg e  fou nd  th a t po rtions  o f the  goods were 
dam aged th ro u g h  the  absence o f reasonable 
precautions on the  p a r t  o f the  defendants to 
p reven t negligence w h ich  occasioned the  
damage. H e ld , th a t as the  te rm s upon w hich 
the goods were lig h te re d  w ere am biguous, and 
m ig h t reasonably be read by sh ippers as an 
express p rom ise th a t every reasonable p recau
t io n  w ou ld  be taken, they d id  no t exem pt the 
defendants fro m  l ia b i l i ty .  (B ra y , J . Reversed 
by Ct. o f A p p .) R osin and  T u rp e n tin e  Im p o r t  
C om pany L im ite d  v. B . Jacob and Sons L im ite d  231

26. L ig h te rm e n —N egligence— D am age to goods— 
A m b ig u ity .— The defendants agreed to  lig h te r  
goods on the  term s o f the  fo llo w in g  clause 
p r in te d  on th e ir  invoices and m e m o ra n d a :
“  The rates charged by B . Jacob and Sons 
L im ite d  are fo r  conveyance on ly , and every 
reasonable p recau tio n  is taken  fo r  the  sa fe ty  of 
the  goods w h ils t in  c ra f t ;  they w i l l  no t be lia b le  
fo r  any loss o r damage, in c lu d in g  negligenoe, 
w h ich  can be covered by insurance, and the  
sh ipper in  ta k in g  ou t p o lic y  should effect same 

w ith o u t recourse to  l ig h te rm a n ,’ as B. Jacob 
and Sons L im ite d  do n o t acoept re sp o n s ib ility  
fo i insu rab le  goods.”  The goods were damaged 
b y  the  defendants’ negiligenoe. H e ld  (dissen- 
tien te  C ozens-Hardy, M .R .) , th a t the  de fen 
dants w ere n o t liab le , as they had e x 
pressly and w ith o u t a m b ig u ity  exem pted 
themselves fro m  l ia b i l i ty .  P rice  and  Co. v. 
TJnion L ig h te ra g e  C om pany L im ite d  (9 Asp 
M a r. L a w  Cas. 396; 88 L . T . Rep. 428; (1903)
1 K . B . 750; a ffirm ed on appeal, 89 L . T . Ren.
731; (1904) 1 K . B . 412) d is tingu ished . Decis ipn 
?f  1̂1 Asp> M a r - L a w  Cas- 231; 100
L • R eP- 36.6) reversed. (Ct. o f A p p .) R osin
and  T u rp e n tin e  Im p o r t  C om pany L im ite d  v.
B. Jacob and Sons L im ite d  ......................................  260

27. L ig h te rm e n —-Negligence— D am age to  goods— 
A m b ig u ity .  The  respondents, w ho were lig h te r 
men, received goods o f the  appe llan ts  fo r  
ca rria g e  under a con trac t w h ich  p ro v id e d  th a t 
‘ eve ry  reasonable p recau tio n  is taken  fo r  the 

sa fe ty  o f goods w h ils t in  c r a f t ; they w i l l  n o t be 
lia b le  fo r  any loss o r damage, in c lu d in g  n e g li
gence, w h ich  can be covered b y  insurance.”  
W h ile  the  goods were on board the  lig h te r  they 
were los t th ro u g h  the  negligence o f the  
repondents. H e ld , th a t the  clause was no t 
am biguous, and pro tec ted  the respondents fro m  
l ia b i l i ty .  Ju d g m e n t o f the C o u rt o f A ppe a l 
a ffirm ed , L o ra  C o llins  d issenting. (H . o f L .) 
R osin and  T u rp e n tin e  Im p o r t  C om pany  v. B. 
Jacob and Sons ..............................................................  363

28. L ie n —D ead fre ig h t— C onstruction .— A  b i l l  o f 
la d in g  was in  the  fo llo w in g  te rm s : “  S h ipped 
. . . be ing m a rked  and num bered as in  the
m a rg in  . . . u n to  order, he o r the y  p a y in g
fre ig h t fo r  the  sa id  goods and p e rfo rm in g  a ll 
o th e r cond itions and exceptions as pe r cha rte r- 
p a r ty  . . . pe r the  ra te  o f f re ig h t as per
c h a rte r-p a rty  pe r to n  o f 22401b. gross w e ig h t 
de live red  in  fu l l  ; sixpence less i f  o rdered to  a 
d ire c t p o r t  on s ig n in g  la s t b i l l  o f la d in g .”  The 
c h a rte r-p a r ty  p ro v id e d  (in te r  a lia ) as fo llow s : 
“  The sa id  sh ip  sh a ll . . . receive a fu l l  and
com plete cargo o f w heat, maize, linseed, and 
rapeseed. F re ig h t tw e lve  s h illin g s  and sixpence 
s te r lin g  pe r ton  . . .  a ll pe r to n  o f 22401b. 
E n g lish  gross w e ig h t de live red  . . . ch a r
terers to  have the  o p tio n  o f sh ip p in g  o the r 
la w fu l m erchandise . . .  in  w n ich  case 
fre ig h t to  be p a id  on steam er’ s dead w e igh t 
capac ity  fo r  w hea t o r m aize in  bags a t the  rates 
above agreed on fo r  heavy g ra in  . . . b u t
steam er no t to  ea rn  m ore  fre ig h t th a n  she
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w ou ld  i f  loaded w ith  a fu l l  cargo o f w heat or 
m aize in  bags.”  The vessel le f t  p o r t ha lf- 
loaded w ith  oats and ba rley , ow ing  to  the fac t 
th a t the  ch a rte re r cou ld  p ro v id e  no fu r th e r  
cargo, and proceeded to  a d ire c t p o rt. H e ld , 
th a t, on the  tru e  construc tion  o f the  b i l l  o f 
la d in g  and c h a rte r-p a rty , the shipowners were 
on ly  e n tit le d  to  paym ent a t the ra te  o f 12s. per 
ton  gross w e igh t de live red , and cou ld  no t 
su p p o rt a c la im  in  respect o f dead fre ig h t. 
(B ra y , J .) R ed  “  R  ”  S team ship Com pany  
L im ite d  v. A l la t in i  B ro the r?  and  others  ..............  192

^9- L ie n —D ead fre ig h t— C onstruc tion .— Oats and 
ba rley  were shipped under b ills  o f la d in g  w hich 
p rov ided  : “  T o  be de live red  un to  order, he or 
they p a y in g  fre ig h t fo r  the said goods and 
p e rfo rm in g  a l l  o the r cond itions and exceptions 
as pe r c h a rte r-p a rty  . . .  a t the  ra te  o f 
fre ig h t as pe r c h a rte r-p a rty  pe r ton  o f 222401b. 
gross w e ig h t de live red  in  fu l l . ”  The cha rte r- 
p a r ty  p rov ided  th a t the  vessel should load a 
fu l l  and com plete cargo of w heat, maize, 
linseed, o r  rapeseed, and con ta ined these p ro 
visions : (6) F re ig h t 12s. 6d. pe r to n ; (13) s ix 
pence pe r ton  less i f  o rdered to  a d ire c t p o r t ;
(14) fo r  linseed o r rapeseed the  ra te  to  be 7 per 
°®nt. pe r to n  m ore  tha n  fo r  wheat o r  m a ize ; (35) 
a ll pe r ton  o f 22401b. E ng lish  gross w e ig h t de
live re d  ; (16) cha rterers have the o p tio n  o f sh ip 
p in g  o th e r la w fu l merchandise, in  w h ich  case 
fre ig h t to  be p a id  on steam er’s dead w e ig h t 
capac ity  fo r  w heat o r m aize in  bags a t the 
rates above agreed on fo r  heavy g ra in , b u t 
steamer no t to  ea rn  m ore fre ig h t tha n  she w ou ld  
u  loaded w ith  a fu l l  cargo o f w hea t o r maize 
in  ba g s ; (31) the m aster to  s ign b ills  o f la d in g  
at any ra te  o f fre ig h t th a t the charte rers  m ay 
requ ire , b u t any d iffe rence in  am ount between 
the  b i l l  o f la d in g  fre ig h t and th e  to ta l gross 
charte red  fre ig h t as above to  be settled a t p o rt 
? f lo a d in g  be fore the  steam er sails. Vessel to  
have a lie n  on cargo fo r  a ll such b i l l  o f la d in g  
fre ig h t, dead fre ig h t, dem urrage , and a l l  o ther 
charges.”  O n ly  oats and ba rle y  w ere loaded, 
and, ow ing  to  the  in a b il it y  o f the  cha rte re rs  to  
p ro v id e  cargo, the  vessel sa iled fo r  a d ire c t p o r t 
?ny  about h a lf  loaded. H e ld  (a ffirm in g  the 
Judgm ent o f B ra y , J .), th a t the fre ig h t payable  
hy the  ho lders o f the b ills  of la d in g  was a t the 
ra te  o f 12s. pe r ton  gross w e ig h t de live red , and 
th a t no dead fre ig h t was payable  by  them . 
y i t. . ° f  A p p .) R ed  “  R  ”  Steam ship Com pany  
l im i t e d  v. A l la t in i  B ro th e rs  and others ..............  317

D ead fre ig h t— C onstruc tion .— Oats and 
oa rley w ere shipped under b ills  o f la d in g  whioh 
P ro v id e d : “  T o  be de live red  un to  o rde r, he o r 
they p a y in g  fre ig h t fo r  the said goods, and pe r
k i n g  a ll o th e r cond itions and exceptions as 

Per c h a rte r-p a r ty  . . .  a t  the  ra te  o f fre ig h t 
as .p e r c h a rte r-p a r ty  pe r ton  o f 22401b. gross 
w e igh t de live red  in  fu l l . ”  The c h a rte r-p a rty  
r - d e d  th a t the  ship should load  a fu l l  ancl 

m p le te  cargo o f wheat, maize, linseed, o r 
a-peseed, and conta ined the  fo llo w in g  pro- 

v ism ns. « (6) F re ig h t. 12s. 6d. per to n ; (13) 6d. 
pe r to n  less i f  ordered to  a d ire c t p o r t ; (14) fo r  
inseed rapeseed the  ra te  to  be 7 pe r cent.

Per  to n  m ore tha n  fo r  w heat o r m a iz e ; (15) a ll 
Per ton  o f 22401b. E ng lish  gross w e ig h t de
live re d  ; (16) cha rte rers to  have the  op tio n  o f 

ip p in g  o the r la w fu l m erchandise, in  w hich 
ase fre ig h t to  be p a id  on steam er’s dead w e ig h t 
ap ac ity  fo r  w hea t o r maize in  bags a t the 
ates above agreed on fo r  heavy g ra in , b u t the 

w no t €^ rn  m ore fre ig h t tha n  she
would i f  loaded w ith  a f u l l  ca rgo  o f w hea t o r 
jnaize in  bags ; (31) the  m aster to  s ign  b ills  of 
ad ing  a t any ra te  o f fre ig h t th a t the  charterers 

*®^y re qu ire , b u t any d iffe rence in  am ount 
ntween the  b i l l  o f la d in g  fre ig h t and the to ta l 

gross cha rte red  fre ig h t as above to  be settled 
Y  p o rt o f lo a d in g  be fore the  steam er sails.

easel to  have a lie n  on cargo fo r  a ll such b i l l  
o t la d in g  fre ig h t, dead fre ig h t, dem urrage, 
ancl a ll o the r charges.”  O n ly  oats and ba rley
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w ere loaded, and the vessel sa iled fo r  a d ire c t 
p o r t on ly  about h a lf  loaded, the  charte rers 
be ing unable to  p ro v id e  a fu l l  cargo. H e ld , 
th a t the  ho lders o f the  b ills  o f la d in g  were 
lia b le  to  pay fre ig h t a t the  crate o f 12s. a ton  
gross w e ig h t de live red , and th a t no dead fre ig h t 
was payable  by  them . Jud gm en t o f the  C ou rt 
o f A p pe a l affirm ed. (H . o f L .)  R ed  “  R  ”  
Steam ship Com pany  v. A l la t in i  B ro th e rs  and  
others .................................................................................  434

31. L ie n  —  U nsatis fied fre ig h t  —  R ece ive r —
M a n a g e r.—A  lim ite d  com pany had fo r  a 
num ber o f years shipped ale to  th e ir  agents a t 
M a lta  by  the  defendants’ line , under a b i l l  o f 
la d in g  w h ich  con ta ined a clause g iv in g  the 
shipowners a lie n  fo r  fre ig h t due thereon, and 
also fo r  any p rev ious ly  unsatisfied fre ig h t due 
tro rn  shippers o r consignees. The p la in t if f ,  who 
had been appo in ted  rece iver and m anage r o f 
the  com pany, gave the  defendants ins truc tions  
to  sh ip  a fu r th e r  q u a n tity  o f ale to  M a lta  as 
fo llo w s : Please d e live r ale as be low  to  yours
respectfu ily , In d , Coope, and Co. L im ite d . B y  
A r th u r  F . W hinney, R eceiver and M anager,

c ? ’ The address g iven  fo r  the  d e liv e ry
o f the  ale was “ In d , Coope, and Co. L im ite d , 
care o f T u rn b u ll, ju n ., and S om erv ille , S trada  
Reale, V a le tta , M a lta .”  The defendants, in  
re p ly , no tifie d  the p la in t i f f  o f the  am oun t o f 
fre ig h t, and inclosed a b i l l  o f la d in g  in  the 
same fo rm  as th a t used on prev ipus shipm ents 
by  In d , Coope, and Co. L im ite d . On a r r iv a l 
o f the  ale a t M a lta , th e  defendants c la im ed to  
exercise a lie n  on the  p a rt ic u la r  sh ipm ent in  
respect o f p rev ious ly  unsatisfied fre ig h t. H e ld , 
th a t they w ere e n title d  to  do so. (H a m ilto n ,
J .) W hinney  v. Moss S team ship Com pany  
V im ite d . Reversed by C t. o f A p p ..........................  381

32. L ie n — U nsatis fied fre ig h t— Leave o f C ourt—
»P ractice .— A  lim ite d  com pany had fo r  a num ber
o f years shipped ale to  th e ir  agents a t M a lta  
by  the  defendants’ lin e  under a b i l l  o f la d in g  
w h ich  con ta ined a clause g iv in g  the  shipowners 
a lie n  n o t on ly  fo r  fre ig h t due thereon, b u t also 
fo r  any p rev ious ly  unsatisfied fre ig h t due fro m  
shippers o r consignees. The p la in t if f ,  w ho had 
been appo in ted  by  the  co u rt rece iver and 
m anager o f the  com pany, gave the  defendants 
ins truc tions to  sh ip  a  fu r th e r  q u a n tity  o f ale to  
M a lta  as fo llow s  : “  Please d e live r a le as below, 
ch a rg ing  to  yo u r respec tfu lly , In d , Coope, and 
Co. L im ite d . B y  A r th u r  F . W h inney, R eceiver 
and M anage r, C. C. C .”  T h e  address g iven  fo r 
the  d e live ry  o f the ale was “  In d , Coope, and 
Co. L im ite d , care o f T u rn b u ll, ju n ., and Som er
v il le , S trad a  Reale, V a le tta , M a lta .”  The de
fendants, in  re p ly , no tified  the p la in t i f f  o f the 
am ount o f fre ig h t, and inclosed a b i l l  o f la d in g  
in  the same fo rm  as th a t used on previous 
shipm ents by In d , Coope, and Co. L im ite d . On 
a r r iv a l o f the ale a t M a lta , the  defendants 
c la im ed to  exercise a lie n  on the  p a rt ic u la r  
sh ipm ent in  respect o f p rev ious ly  unsatisfied 
fre ig h t. H e ld  (F le tche r, M o u lto n , L .J .  dissent
ing), th a t the  defendants were no t e n tit le d  to  
exercise a lie n  on the  p a rt ic u la r  sh ipm en t in  
respect o f p rev ious ly  unsatisfied fre ig h t, because 
(a) the  sh ippers and the  consignees were the 
same person and th a t person was no t the  m o rt
gagor com pany, b u t the  mortgagees by th e ir  
rece iver de a ling  w ith  the  assets o f the  com 
p a n y ; and (6) the p la in t i f f  as rece iver ne ithe r 
oould no r d id  create in  fa vo u r o f the 
defendants any lie n  by  con trac t ex tend ing  to  
the  unsatisfied debt o f the  m o rtg a g o r com pany.
H e ld , also, th a t even i f  the transaction  was one 
w h ich  w ou ld  create a security , i t  cou ld n o t do 
so in  law , because the leave o f the  co u rt had 
no t been obta ined. D ecis ion o f H a m ilto n , J.
(11 Asp. M a r. L a w  Cas. 381 (1910): 102 L . T.
Rep. 177) reversed. (Ct. o f A pp.) W hinney  v.
Moss S team ship Com pany L im ite d  ......................  507
Since reversed by H . o f L . S h ip p in g  Gazette,
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26th June 1911, and Asp. M a r. L a w  Cas.,
V o l. X I I . ,  P a r t  I .

33 L a y  Days— F o r tn ig h t ly  sa ilings— C onstruction  
— L o ad ing  on ho lidays.—A n  agreem ent in  the 
na tu re  o f a ch a rte r-p a rty , m ade between owners 
o f a lin e  o f steamships and charterers, p rov ided  
fo r  a tw o-w eekly  service o f steamships fro m  
P. to  L ., h a v in g  the  sa ilings a t in te rva ls  o f 
fou rteen days. A  subsequent clause p rov ided  
th a t on the  a r r iv a l o f each ship a t the  loa d in g  
be rth  a t P . no tice should be g iven  to  the  
charte rers o f readiness to  load , and tw e lve  
hours a fte r the  re ce ip t o f such no tice  the  lay  
days should commence. H e ld , th a t the  fo rm e r 
clause con tro lled  the  la tte r, and th a t the re  was 
no o b lig a tio n  on the charte rers  to  beg in  loa d in g  
u n t i l  such a da te as w ould  s u it an in te rv a l of 
fou rteen  days between the sa ilings. (H . o f L .) 
Jam es N elson and Sons L im ite d  v. N elson L in e  
L im ite d  ..............................................................................

34. L o a d in g  —  R eady to load  —  C ance lla tion  —  
S tiffe n in g .— A  sh ip  is  re ady  to  load  w hen she is 
discharged and ready in  a ll he r holds so as to  
g ive  the  cha rte re rs  com plete  con tro l o f every 
p o rtio n  o f the  sh ip  a va ila b le  fo r  cargo, except 
so much as is reasonably re q u ire d  fo r  b a lla s t to  
keep he r u p r ig h t. (Ct. o f A p p .) S a ilin g  S h ip  
L yd e rh o rn  Com pany  v. D uncan F o x  and  Co. ... 291

35. P rac tice— H y p o th e tic a l state o f facts— W aive r.
— The House o f Lo rds  w i l l  n o t g ive  a decision 
upon a h yp o the tica l sta te  o f facts w h ich  does 
no t represent the  re a l co n tra c t between the 
parties. The re fo re  w here shipowners sued cha r
terers fo r  dem urrage u n d e r a ch a rte r-p a rty  
w hich con ta ined a cesser clause, and the  de fen
dants, by  agreem ent between the  so lic ito rs  o f 
the  pa rties, undertook n o t to  re ly  upon' th is  
clause, the  House o f L o rd s  declined  to  g ive  a 
ju d g m e n t in  the  case, and th e  appeal was d is
missed w ith o u t costs on  e ith e r side. (H . o f L .)  
Glasgow N a v ig a tio n  C om pany  v. I r o n  Ore 
Com pany  ..........................................................................

36. P rac tice—J o in d e r o f P a rtie s .— B y  a con trac t 
in  w r i t in g  made between the  p la in tiffs , who 
w ere exporte rs o f frozen m eat, and the  de
fendants, H . B ro th e rs  and Co. L im ite d , who 
were owners o f a lin e  o f steamers, the  de
fendants agreed to  c a rry  fro m  the A rg e n tin e  
to  E urope frozen m eat to  be shipped by the 
p la in tiffs  on c e r ta in  steamship® nam ed in  the 
con trac t o r on o ther su ita b le  steamers in  a d d i
t io n  to  o r su b s titu tio n  fo r  the said named 
steamers. I t  was subsequently agreed between 
the p la in t if fs  and these defendants th a t they 
should p ro v id e  the  D .y be long ing  to  the  F. 
Steam N a v ig a tio n  Com pany L im ite d , in  a d d i
t io n  to  the  steamships named in  the  con tract, 
and th a t the  p la in t if fs  should sh ip  frozen m eat 
by he r fo r  c a rr ia g e  to  E n g la n d  on the  term s 
set ou t in  the  con tract. The p la in t if fs  d u ly  
shipped the  frozen m eat under b ills  o f la d in g  in  
the  fo rm  used by the  H . L ine . T h e  frozen 
m eat a rr iv e d  in  E n g la n d  in  a dam aged con
d itio n . I n  an ac tion  b ro u g h t by  the  p la in tiffs  
in  respect o f the dam age alleged to  have been 
caused by the  unseaworthiness o f the  D ., they 
jo in e d  as defendants H . B ro th e rs  and Co. 
L im ite d  and the  F . S team  N a v ig a tio n  Com pany 
L im ite d , c la im in g  damages against the  f irs t 
named defendants on a breach o f the  term s o f 
the  above-named con trac t, and aga ins t the 
second named defendants on a breach o f the  
con trac t con ta ined in  the  b i l l  o f la d in g . H e ld , 
revers ing  the decision o f H a m ilto n , J ., th a t rhe 
jo in d e r o f  the defendants was r ig h t.  S m u rth - 
w aite  and  others v. H a n n a y  and others  (71 
L . T . Rep. 157; (1894) A . C. 494) and S ad le r v.
Great W estern R a ilw a y  C om pany  (71 L . T .
Rep. 561: (1896) A . C. 450) discussed and d is
tingu ished . F ranke nberg  v. G reat Horseless 
C arriage  C om pany L im ite d  (.81 L . T . Rep.
684; (1900) 1 Q. B . 504) and B u llo ck  v. London

PAGE
G eneral Omnibus C om pany and others (95 L . T . 
Rep. 905; (1907) 1 K . B . 264) fo llow ed. C h ild  
v. S tenn ing  (40 L . T . Rep. 302; 5 Ch. D iv . 695) 
approved. (C t. o f A p p .) C om pañía Sansinena 
de Carnes Congeladas  v. H o u ld e r B ro th e rs  and  
Co. L im ite d  and others ..........................................  525

37. R epa irs  to Bags.— W here  a c h a rte r-p a rty  p ro 
vides th a t shipowners are to  d ischarge cargo, 
the  cost o f re p a ir in g  bags in  w h ich  the  cargo 
is ca rried , in  the absence o f any s tip u la tio n  to  
the  co n tra ry , fa lls  upon the  shipow ners anJ 
no t upon the  charterers. (C hanne ll, J .) Leach  
and Co. L im ite d  v. R o ya l M a il  S team  Packet 
C om pany  .......................................................................... 587

33. R ig h ts  and l ia b il it ie s  o f cha rte re r and sh ip 
ow ner.— A  c h a rte r-p a r ty  p rov ided  th a t a ship 
should proceed to  a p o r t  o f loa d in g  and the re  
load  a cargo and th e re w ith  proceed to  a p o r t o f 
d ischarge in  the U n ite d  K in g d o m  fo r  a lu m p  
sum fre ig h t. I t  fu r th e r  p ro v id e d  th a t the 
cap ta in  was to  s ign  b il ls  o f la d in g  a t any ra te  
o f f re ig h t w ith o u t p re ju d ice  to  the  ch a rte r-p a rty , 
b u t n o t be low  the  cn a rte r-p a rty  ra te. I n  the 
event (w hich, in  fac t, happened) o f the  cha r
terers o r th e ir  agents be ing unable to  have or 
no t have ready fo r  s igna tu re  a ll o r any b ills  o f 
la d in g  a t any p o rt o r po rts  by  the t im e  the  ship 
was ready to  sa il, i t  was p rov ided  th a t the 
ch a rte r should con s titu te  the  owners’ a u th o r ity  
fo r  the cha rte re rs ’ agents to  s ign  in  the  cap
ta in ’ s name a ll  unsigned b ills  o f la d in g  in  con
fo rm ity  w ith  m a te ’s receipts. I n  the  even t o f 
receivers o f cargo w ith h o ld in g  pa ym ent o f b i l l  
o f la d in g  fre ig h t, the  am ount so w ith h e ld  was 
to  be deemed to  have been deducted fro m  the  
lu m p  sum fre ig h t and no t fro m  any p o rtio n  of 
the fre ig h t be long ing  to  the  charterers, and the 
shipowners w ere to  take  any steps necessary to  
enforce paym ent by the  receivers o f cargo  o f the  
am ount so w ith h e ld ; the  ca p ta in  and the  sh ip 
owners were to  have a lie n  on cargo by b i l l  o f 
la d in g  fo r  f re ig h t ;  and the  cha rte re rs ’ l ia b i l i t y  
was to  cease on sh ipm en t o f cargo, p rov ided  
the same was w o rth  the lu m p  sum fre ig h t. The 
b i l l  o f la d in g  con ta ined exceptions fro m  l ia 
b i l i t y  w h ich  were d iffe re n t fro m  those conta ined 
in  the  ch a rte r-p a rty . W hen the sh ip  a rr iv e d  at 
the  p o rt o f lo ad ing , a sh ipper shipped a cargo 
o f dates, fo r  w h ich  he received a b i l l  o f la d in g  
signed in  accordance w ith  the term s o f the  
c h a rte r-p a rty  by  the  cha rte re rs ’ agents a t the  
po rt. W h ile  the  sh ip  was on he r passage to  the 
p o rt o f discharge, the cha rte re rs ’ agents made 
an advance to  the sh ipper on the secu rity  o f the  
b i l l  o f la d in g  w h ich  was indorsed to  them . The 
charte rers presented the b i l l  o f la d in g  a t  the 
p o rt o f discharge and received the  dates, w hich 
were found to  be damaged. In  a c la im  by the 
charte rers to  deduct fro m  the  lu m p  sum fre ig h t 
a sum equal to  the  de p rec ia tion  in  va lue  o f the 
goods caused by the  damage. H e ld , th a t, the  
goods no t be ing  shipped by the  charte rers the m 
selves under the ch a rte r-p a rty , the  b i l l  o f 
la d in g  con ta ined the  term s o f the  co n tra c t o f 
c a r r ia g e ; th a t the c h a rte r-p a r ty  was the re fo re  
no t p re jud ice d  by the b i l l  o f la d in g ; and the re 
fore, i f  the goods were dam aged by causes fo r 
w h ich  the b i l l  o f la d in g  exempted the  sh ip 
owners fro m  l ia b i l i ty ,  the charterers were lia b le  
to  pay the lu m p  sum fre ig h t in  fu ll.  
(H a m ilto n , J .) C a lcu tta  S team ship Com pany  
L im ite d  v. A ndrew  W e ir and  Co.............................  395

39. R u n n in g  D ays—D ispatch  money— L a y  days .—
B y  a c h a rte r-p a rty  tw e n ty  ru n n in g  days were 
to  be a llow ed fo r  d ischa rg in g  the  cargo,
“  ho lidays and tim e  between 1 p .m . S aturdays 
and 7 a.m. M ondays exoepted,”  the owners to  
pay “  d ispa tch m oney fo r  each ru n n in g  day 
saved.”  On a r r iv a l the sh ip  had sixteen days 
three  hqurs le f t  to  discharge, and in  the  com 
p u ta tio n  o f th is  pe riod  o f tim e  ho lidays and the  
tim e  between 1 p .m . on S aturdays and 7 a.m. 
on M ondays were n o t to  be taken in to  account.
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e i  days began to  ru n  a t 7 a.m. on M onday, 

j •e v~^th Feb. 1909, and the cargo was fin a lly
iq S o arr(Ed at 10 a m - ° n Saturday, the 27th Feb-uy. T h e tim e  occupied in  the  d ischarge and 
u n ^ G u 9 *n  com pu ta tion  o f la y  days

uer the c h a rte r-p a rty  was e ig h t days sixteen 
ours, thus le a v in g  seven days eleven hours to 

Tf s ixteen days th ree  hours unconsumed.
e A arte re rs  bad de ta ined the  sh ip  d u r in g  

i w "° ^ e .of he r la y  days— nam ely, fo r  the  
Dove-mentioned seven days eleven hours 
a cu la ted  in  accordance w ith  the  term s o f the 

r*T,aI i e r'P a r ty — the la y  days w ou ld  have exp ired  
f  *e M a rch  1909 a t 9 a.m ., o r ten  days 
1- e*Jty-three hours a fte r the  tim e  when the 
ischarge was a c tu a lly  com pleted. H e ld , th a t 

j  e w o rds “ ru n n in g  d a y s ”  m eant consecutive 
i - ^ s’ and th a t the  charte rers  were e n tit le d  to  

spatch money fo r  the  ten  days tw en ty-th ree  
xi Urs> w h ich  w ere “ ru n n in g  days save d ”  to 
( r t  sh ipow ner w ith in  the  ch a rte r-p a rty , 
v d -) R o y a l M a il  S team  P acke t Com pany  

J tiv e r P la te  S team  P acke t Com pany  ..............  372
40- Time. C h a r ie r—S trike s—F ru s tra tio n .—B y  a 

xime ?“ a r t er-p a r ty  the  owners agreed to  le t and 
e cha rte rers agreed to  h ire  a steam ship fo r 

31® te rm  o f one t r ip  fro m  N ., N . S. W ., to  
coast o f S. A . I t  was p rov ided  that. 

i n n m arte re rs  <<sb a l l ”  pay h ire  a t the  ra te  o f 
* pe r ca lendar m onth, com m encing tw en ty- 
i , hours a fte r the vessel was placed a t the 

a rte re rs ’ disposal and to  con tinue u n t i l  the 
q£ u/ .  o i be r re d e live ry  to  the owners. P aym ent 
, lre  was to  cease under ce rta in  events, b u t 

ikes were no t inc luded. The ch a rte r-p a rty  
¡ U Z 'J  '' “ T h e  act o f G<xi • • • sp ike s  ex-

• • T h is  clause is  n o t to  be con-
n r r ? ' -  35 *iDj any  w ay a ffec ting  o r  cance lling  the 
P . v is ions fo r  cessation o f h ire  as p ro v id e d  in  
a*1̂ ^ aj ^ r "P'a'r *'y ”  W hen the  vessel was placed 

i e - lsPosal  ^be charte rers the re  was a 
v / f  V n, operati.on a t N ., N . S. W ., w h ich  pre- 

n teo the  lo a d in g  o f coal. I t  was in  the con- 
m p la tm n  o f bo th  pa rties  th a t the purpose of 

•vr ^J^P^oyment o f the sh ip  was to  load coal a t 
V i  u  n  to  c a rry  i t  to  the W est Coast of
/  H e ld , th a t the  vessel was on h ire  to  the

rte rers , as the exception o f s trikes  was no t 
,CUah aud d id  no t p ro tec t the ch a rte re rs ;

' f  th a t the com m erc ia l ob jec t o f the  c h a rte r
ed bad .n° t  been fru s tra te d  by the existence 

, . st r i ke.  (B ra y , J .) B raem oun t Steam- 
l l V C om pany L im ite d  v. A ndrew  W e ir and Co. 345

• ro ve r— B i l l  o f la d in g .— A  con trac t p rov ided  
or the  sale o f c e rta in  o il to  P . and Co. on the 
rms o f cash aga ins t documents, P. and Co.’s 

ame be ing inserted in  the b i l l  o f la d in g  a t 
jn e ir  request as shippers, and the b i l l  o f la d in g  
p rov ided  fo r  the  o i l  to  be de live red  to  them  o r 
cif i j l r  o rder. The d ra f t  a ttached to  the b i l l  
1 was then  sold by  the sellers ¿o ce rta in
D lli brokers, who subsequently sold the same 
on exchange to  a bank a t A m sterdam . On the 
, r.r i v a l of the o il in  London, P . and Co. ob- 

fro m  the defendants, who were the  agents 
f  xu owners o f the  sh ip  c a r ry in g  it ,  d e live ry  

°  the o il,  w ith o u t d e live ry  of the b i l l  o f la d in g , 
p 1 a i j  ' nde m n ity  be ing  g iven  by P. and Co.

• and Co. then approached the  p la in tiffs , who, 
as London  correspondents o f the A m sterdam  

Were b o ld in g  the b i l l  o f la d in g  as against 
fre d ra ft, and a rranged w ith  them  to  advance 
Jie money to  take  up the d ra f t  on co n d ition  th a t 
 ̂u- Pliain* iffs  should re ta in  the  b i l l  o f la d in g , 

w hich P. and Co. thereupon indorsed. In  an 
action  fo r  tro v e r : H e ld , th a t the  p la in t if fs  were 
e n title d  to  succeed as a lthough  P. and Co. were 
J^ot e n title d  to  the possession o f the b i l l  o f 
.^ d in g , the p la in t if fs  took over the  r ig h ts  o f 
the  A m sterdam  bank on c re d it in g  them  w ith  the  
am ount o f the d ra ft ,  w h ich r ig h ts  were per- 
ected by the indorsem ent by P. and Co. o f 

the  b i l l  o f la d in g . (C hannell, J .) , London  
• om t S tock B ank  L im ite d  v. B r it is h  A m ste r
dam M a r it im e  A gency L im ite d  ..............................  571
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42. Unseaworthiness—Damaige— C o llis ion—E xcep

tions.— S ugar was shipped on board a steam
ship under a ch a rte r-p a rty  w h ich  excepted 
damage by co llis ion . P a r t  o f the  sugar was 
de live red  in  a damaged cond ition . The damage 
was in  p a r t  caused by unseaworthiness and in  
p a r t  by the  exceptea p e r il o f co llis ion . The 
sh ip  was found to  be unseaworthy. H e ld  
(v a ry in g  the  decision o f the  C ounty C ourt 
judge), th a t in  so fa r  as the  dam age resulted 
fro m  the  unseaworthiness o f the  ship the  sh ip 
owners were lia b le ;  b u t th a t they w ere no t 
lia b le  fo r  the  dam age caused by the  excepted 
p e r il.  Joseph T h o rle y  L im ite d  v. Orchis 
Steam ship Com pany L im ite d  (96 L . T . Rep.
488; 10 Asp. M a r. L a w  Cas. 431; (1907) 1 K . B.
660) d is tingu ished. (D iv . C t.) The E u ro p a ; 
Tolm e B unge  v. Owners o f the E u ro p a  ..............  19

43. TJ nseaw orthiness— Excepted p e r il.— W here loss
o f o r damage to  cargo is caused solely by an 
excepted p e r il in  the con trac t o f ca rria g e  and 
no t by unseaworthiness, the  shipow ner is no t 
lia b le  a lthough  the  sh ip  is unseaworthy. (A dm  
D iv . C t.) The E u ro p a ; To lm e B unge  v. 
Owners o f the E u ro p a  .................................................. 19

44. TJ nseaw orthiness—D am age to  cargo— Three
w ay cock.— A  cargo o f sugar was shipped at 
B rem en to  be ca rrie d  to  London under a b i l l  
o f la d in g  w hich p rov ided  : “  1. The act o f God 
. . . and a ll accidents, loss, and damage
whatsoever fro m  defects in  h u ll, tack le , ap 
paratus, m ach inery, bo ile rs, steam, and steam 
n a v ig a tion , o r fro m  p e rils  o f the seas . . .
o r fro m  any act, neglect, o r d e fa u lt whatsoever 
o f the  p ilo t, m aster, officers, engineers, crew, 
stevedores, servants, o r agents o f the owners 
in  the m anagement, load ing , stow ing, d ischarg
ing , or n a v ig a tio n  o f the  sh ip  . . . and the
owners be ing in  no w ay lia b le  fo r  any conse
quences o f the causes before m entioned. .
10. I t  is agreed th a t the exercise by  the  sh ip 
owners o r th e ir  agents o f reasonable care and 
d iligence in  connection w ith  the ship, her 
tack le , m ach inery, and appurtenances sha ll be 
considered a fu lf ilm e n t o f every du ty , w a rra n ty , 
o r  o b lig a tio n , and w hether be fore o r  a fte r the 
commencement o f the  said voyage.”  On the 
voyage sea w a te r fou nd  its  w ay in to  the ho ld 
and damaged the sugar ow ing  to  the p lu g  in  a 
three  w ay cock on a b ilg e  p ipe  no t be ing p ro 
p e r ly  ad justed by the  engineer, and also ow ing  
to  some obstruc tion  g e tt in g  in to  the seating of 
a no n-re tu rn  va lve  s itua ted  between the  three 
w ay cock and the h o ld  w h ich  prevented the  non
re tu rn  va lve  be ing  p ro p e r ly  closed. I n  an 
action  fo r  dam age to  cargo : H e ld , by  the  C ou rt 
of A ppe a l (revers ing the decision o f B a rg rave  
Deane, J .), th a t the  shipowners were no t lia b le  
because the  vessel was n o t unseaworthy, and 
because the  damage caused by the adm ission o f 
sea w a te r th ro u g h  the im p rope r ad jus tm en t of 
the  three  w ay cock, and the non-closing o f the 
non-re tu rn  va lve  was due e ith e r to  the  n e g li
gence o f the engineer, o r was a p e r il o f the sea 
o r was due to  a defect in  the m achinery, and 
th a t the shipowners were protected by the  b i l l  
o f la d in g  fro m  loss a r is in g  fro m  these causes.
(Ct. o f A p p . Reversed by H . o f L .)  The 
Schwan  .............................................................................  215

45. TJ nseaw orthiness— D am age to cargo— Three 
w ay cock.— I f  a sh ip  is sent to  sea fit te d  w ith  
appara tus o f an unusual construction , w h ich  m ay 
w o rk  p ro p e r ly  i f  managed by a sk ille d  man 
w ith  g rea t care, b u t is lia b le  to  get ou t o f order 
i f  u n s k ilfu lly  handled, and become a source ' . f  
danger, and those w ho have to  use i t  in  the 
o rd in a ry  course o f n a v ig a tio n  have no in t im a 
tio n  o r know ledge o f its  unusual and dangerous 
characte r, o r o f the need fo r  the exercise o f 
specia l care, the  sh ip  is u n seaw orthy ; and i f  i t  
does in  fa c t ge t ou t o f o rde r and cause damage 
to  the cargo, the owmers w i l l  no t be he id to  
have exercised “  reasonable care and d iligence 
in  connection w ith  the ship, he r tack le ,
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m ach inery, and appurtenances,”  w ith in  the 
m eaning of an exception in  the  b i l l  o f la d in g , 
and w i l l  be he ld  lia b le  fo r  the  dam age to  the 
cargo. Ju d g m e n t o f the  C t. o f A p p . reversed.
(H . o f L .)  A b ra m  L y le  and  Sons v. Owners o f 
the S team ship Schwan  ..............................................  286

46. Unseaworthiness— D am age to  cargo—E xcep
tions .— B y  the term s o f a b i l l  o f la d in g  the  
owners o f a vessel undertook to  ob ta in  the 
ce rtifica te  o f L lo y d ’s surveyor a t (U n ite d  K in g 
dom) (M ontev ideo) th a t the  m ach inery, insu
la te d  spaces, &c., had been p ro p e r ly  inspected 
by  h im , and were in  a f i t  and p ro p e r co n d itio n  
fo r  the  ca rria g e  o f a cargo o f frozen m eat. 
Such ce rtifica te  to  be accepted by the  shippers 
as conclusive evidence th a t the m ach inery , insu
la te d  spaces, and appurtenances w ere a t the 
tim e  o f sh ipm en t in  f i t  and p rope r cond ition , 
and seaw orthy fo r  the  voyage, and as fu l l  and 
com plete fu lf ilm e n t by the  owners o r cha rterers 
o f any du ty , w a rra n ty , o r o b lig a tio n  they 
m ig h t be under in  re la tio n  to , o r in  respect o f 
the  m ach inery , insu la ted  spaces, o r a p p u r
tenances. The b i l l  o f la d in g  also p rov ided  
th a t “  the  owners o r cha rte rers are n o t to  be 
responsible fo r  any b reakdow n o f m ach ine ry  
d u r in g  the  voyage even w hen occasioned by 
any act, neglect, d e fa u lt, o r e r ro r in  ju d g m e n t 
o f any o f the  servants o f sh ipow ners,”  ana were 
also exem pted fro m  l ia b i l i t y  fo r  any damage 
occasioned b y  “  the act o f God . . . sweat
ing , evapora tion , or decay, re su ltin g  fro m  
bad stowage o r otherw ise . . . insu ffic ien t
v e n t i la t io n ; o r heat o f holds, . . . p e rils  o f
the  seas, rive rs , o r n a v ig a tio n  o f whatsoever 
na ture  o r k in d , and however caused; w hether 
o r no t any o f the  pe rils , causes, o r th in g s  above 
m entioned, o r the  loss o r  in ju r y  a r is in g  the re 
fro m  be occasioned Jay o r arise fro m  any act o f 
om ission, negligence, d e fa u lt, o r e rro r in  ju d g 
m ent o f the  m aster, p ilo t,  . . . engineers,
re fr ig e ra t in g  o r o therw ise  . . .  o r  o the r 
persons whomsoever . . . w hether such act, 
om ission, negligence, d e fa u lt, o r e r ro r  in  ju d g 
m ent sh a ll have occurred be fore o r a fte r the 
commencement o f o r d u r in g  the  vo ya g e ; o r any 
o the r cause beyond the  co n tro l o f the  owners or 
cha rte rers and (or) b y  o r fro m  any accidents o r 
defects, la te n t o r otherw ise, in  h u ll,  tackle , 
bo ilers, o r m ach inery, re fr ig e ra t in g  o r o th e r
wise, o r fro m  unseaworthiness . . . p rov ided
reasonable means have been take n  to  p rov ide  
against such defects and unseaworthiness.”
The sh ip  loaded tw o  parcels o f frozen meat, 
one a t R io  Seco and the  o the r a t M ontev ideo.
In  an ac tion  aga ins t the  shipowners fo r  damage 
done to  the  cargo, the  ju r y  fo u n d  th a t the  sh ip  
was unseaw orthy in  respect o f its  re fr ig e ra t in g  
appara tus a t the commencement o f the vo ya g e ; 
th a t the  dam age was caused b y  th is  unsea
worthiness ; and th a t the  unseaworthiness was 
due to  the  neglect b y  the  sh ip ’s agents a t 
D u rb a n  and the  ch ie f re fr ig e ra t in g  engineer. 
H e ld , th a t a ce rtifica te  g iven  on the  vessel’s 
d e pa rtu re  fro m  the U n ite d  K in g d o m  and a 
ce rtifica te  g iven  a t D u rb a n  d id  no t constitu te  a 
ce rtifica te  b in d in g  upon the ho lders o f the  b i l l  
o f la d in g ; and th a t the  ce rtifica te  o f a person 
nom inated  by L lo y d ’s agents a t M ontev ideo  
d id  not am ount to  a ce rtifica te  by  L lo y d ’s 
surveyor. H e ld , th a t the owners cou ld  n o t a va il 
themselves o f the  exceptions in  the b i l l  o f 
la d in g  as the y  had no t taken  reasonable means 
to  p rov ide  against unseaworthiness. (B ra y , J .) 
S outh  A m e rica n  E x p o rt S yndicate  L im ite d  
and ano the r v. F e d e ra l S team  N a v ig a tio n  C om 
pany L im ite d  ..............................................................  196

47. Unseaworthiness —  “  Vessel”  —  B arg e  —
A m b ig u ity .— A  th ro u g h  b i l l  o f la d in g  con
ta ined  a  clause o f exoeptiocns, in c lu d in g  
dam age, loss, o r  in ju r y  a r is in g  fro m  train, 
&c., and also fro m  unsoa w orth iness o r
unfitness o f the vessel a t commencement 
o f o r be fore o r  a t any tim e  d u r in g  the 
voyage. I t  fu r th e r  con ta ined the  fo llo w in g

clause : “  A l l  the  above exceptions and con d i
tion s  sh a ll a p p ly  fro m  the t im e  when the  goods 
come in to  the  possession o r custody o f the  
ca rrie rs  o r th e ir  agents, in  warehouse, on 
w h a rf, in  c ra ft, in  course o f land  o r w a te r 
tra n s it, o r in  any o th e r s itu a tio n .”  The 
shippers c la im e d  damages fo r  in ju r y  to  the 
goods fro m  ra in  occasioned by the unseaw orth i
ness o r unfitness o f the  ba rge in  w h ich  the  
goods were conveyed to  the  c a r ry in g  steamer. 
H e ld , th a t the  shipowners were no t l ia b le ;  th a t 
the  exceptions and cond itions in  the  b i l l  o f 
la d in g  a p p lie d  to  the barge, so fa r  as in  the 
n a tu re  o f the  case they were app licab le , ju s t 
as m uch as they d id  to  the  vessel; and th a t 
the re  was no a m b ig u ity  in  the  clauses in  
question. D ecis ion o f H a m ilto n , J ., a ffirm ed.
(Ct. o f A p p .) W iener and Co. v. W ilsons m d  
Furness-Leyland L in e  L im ite d  ..............................  413

48. Unseaworth iness—D ead fre ig h t—D e v ia tio n —  
P o r t  o f R e fuge .—T h e  term s o f a c h a rte r-p a rty  
con ferred upon the p la in t if fs  a lie n  fo r  dead 
fre ig h t, and by the b ills  o f la d in g  the  cargo 
was made de live rab le  to  the sh ippers ’ o rde r 
o r th e ir  assigns, “  a l l  o the r cond itions as per 
ch a rte r-p a r ty .”  The cha rte re rs  fa ile d  to  load a 
com plete cargo, and the  p la in t if fs  loaded o the r 
cargo a t a low e r ra te  o f fre ig h t th a n  th a t p ro 
v ided  by the  c h a rte r-p a r ty  in  o rde r to  m in im ise  
the  loss. A t  the tim e  o f s a ilin g  the  sh ip  was 
in  fa c t unseaw orthy b y  reason o f an excessive 
q u a n tity  o f cargo h a v in g  been p ile d  on deck, 
and, in  consequence o f such unseaworthiness, 
she was ob liged  to  p u t in to  a p o r t o f re fuge 
fo r  repa irs , a fte r w h ich  she com pleted her 
voyage. I n  a c la im  aga ins t the  b i l l  o f la d in g  
ho lders fo r  a lie n  on the  cargo fo r  loss sustained 
in  consequence o f the cha rte re rs ’ fa ilu re  to  load 
a com plete cargo as they w ere bound to  do by 
the  te rm s o f the  ch a rte r-p a rty . H e ld , (1) th a t 
the  d e v ia tio n  to  a p o rt o f re fuge fo r  the  purpose 
o f re pa irs  was ju s tifia b le , and the fa c t th a t i t  
was occasioned by the  unseaworthiness o f the 
sh ip  d id  n o t p u t an end to  the  co n tra c t o f 
ca rria g e  and re lie ve  the defendants fro m  th e ir  
o b lig a tio n  to  pay dead f re ig h t ;  (2) th a t “ dead 
fre ig h t ”  inc luded  a c la im  fo r  u n liq u id a te d  
damages fo r  sho rt lo ad ing , and the p la in t if fs  
w ere e n tit le d  to  the  lie n  c la im ed. M cL ean  v. 
F le m in g  (1 Asp. M a r. L a w  Cas. 160 (1871) :
25 L . T . Rep. 317; L . Rep. 2 H . L . (Sc.) 128) 
fo llow ed. G ra y  v. C a rr  (1 Asp. M a r. L a w  Cas.
115 (1871); 25 L . T . Rep. 215; L . Rep. 6 Q. B.
522 no t fo llow ed. (W a lton , J .) K is h  v. T a y lo r  421

49. Unseaworthiness—D ead fre ig h t—D eck cargo .—
T h e  term s of_ a c h a rte r-p a rty  con ferred  upon 
shipowners a lie n  fo r  dead fre ig h t, and by the 
b ills  o f la d in g  the  cargo was made de live rab le  
to  the  sh ippers ’ o rde r o r th e ir  assigns, “  a ll 
o the r cond itions as pe r c h a rte r-p a r ty .”  The 
charte rers fa ile d  to  load  a com plete cargo, and 
the  shipow ners acco rd ing ly  loaded o th e r cargo 
a t a low e r ra te  o f fre ig h t th a n  th a t p rov ided  
b y  the  c h a rte r-p a r ty  in  o rde r to  m in im ise  the 
loss. A t  the tim e  o f s a ilin g  the sh ip  was in  fa c t 
unseaw orthy b y  reason o f an excessive q u a n tity  
o f cargo h a v in g  been p ile d  on deck, and, in  con
sequence o f such unseaworthiness, she was 
ob liged  to  p u t in to  a p o r t  o f re fuge fo r  re pa irs , 
a fte r w hich she com pleted he r voyage. The 
shipowners c la im ed aga ins t the ho lders o f the 
b il ls  o f la d in g  fo r  a lie n  on the  cargo fo r  loss 
sustained in  ooflsequence o f the  cha rte re rs ’ 
fa ilu re  to  load  a com plete cargo. H e ld , th a t 
the  d e v ia tio n  to  a p o r t o f re fuge was no t 
ju s tifia b le , inasm uch as a sh ipow ner cou ld no t 
be p e rm itte d  to  substitu te  by  his ow n d e fa u lt 
a d iffe re n t voyage fo r th a t to  w h ich  the  excep
tion s  in  the b ills  o f la d in g  re la ted , and ye t ho ld  
the  owners o f the  cargo bound by the conditions 
and exceptions thereo f. S tra n g  S teel and Co 
v. S cott and  Co. (6 Asp. M a r. L a w  Cas. 419 
(1889); 61 L . T . Rep. 597; 14 A p p . Cas. 601) 
considered. Decis ion o f W a lto n , J . (11 Asp.
M a r. L a w  Cas. 421 (1910); 102 L . T . Rep. 910)
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aen T SC ^: (C t  ° f  A p p ' ) E is h  v - T m jto r’ Sons’

50* £ ^ Z thi ? eS- \ ~  D e ^ i o ^ W h e r e  " th e  4 
? i  r a t ‘? 7 e' ?  *hou^ h reasonably

dup tp  7 , i ^ e sa^ety o f sh ip  and cargo— is 
a s h irT t^ 1t»,de-fa U lt ° f  a s^ rp ow ner in  sendingrirsvssi «a?
Sons a Z c o . } . .  W  ) K w h  v ' r a ^ " '  

c-j ..........................................  544
d a v WOrkj nV d a v - - “  W ea the r w o rk in g  
m i L .  „  A WeU k̂ w a, business phrase and 
means a day on w hich the w o rk  o f lo a d in g  or
( w S f nf i 1S,? 0 t p revented by  bad w e a tle r.
Z f ro , I t  ’ J -) ic n n e i< *  and  Co. v. ./. and A .

.................................................... 10
r a w - - £ Z i “  W ca t'le r; w o rk in , j days " —D em ur-
vessel S S ! ^ a  c k a r te r- P f t y  p ro v id e d  th a t a 

essei should proceed to  one o r tw o
?ate po rts  between V a lp a ra iso  and P isagua 
m cluslve  as ordered  o n  a r r iv a l a t  V a l- 
P la is o  and the re  d e liv e r . . .  in  the  

ua and custom ary m anner a longside such 
la n „  il V6SS*;,> steam er, B oating  dock, h u lk ,

JP-ler ,Wj eT  she, can a lV ays safely He/ ,  , f  as d irected by the consignees
outte n tl° n th ro u eh • • • . sur f ,  . . . lock- 

i * ,*• ■ no t f °  count in  the  t im e  allow ed 
„  lo a d in g  o r d ischarg ing . . . .)”  The

in S el v i r triV ed de li ve7  was take n  ex sh ip
i n ^  l l sh  The  ?“ r f > a lthough  n o t p reven t 
i u h t i f  d ischarge in to  lig h te rs , de ta ined the 
im r + l f  th ro u g h  de lay caused b y  su r f in  land - 
i a s d p L °ta-rg0  ‘ I16 beach. H e ld , th a t the re
tim e  ^  W  ° f  the sh lp  th ro u g h  su rf, and th a t 
a llow e rT f i r  T “  “ o t  to  ^ u u t  in  the  t im e  
a n d C u  v 1 r 1S0ha,rg; n%  (W a lton , J .)  Bennetts

Si<‘ v a t r h k ln a  d a 'Js~ r- oad ina days— H o lid a y s —D is 
pa tch  m o n e y .-A n  agreem ent in  the n a tu re  o f
W o ik fn ie dP a rt^  Prr ided  th a t seven w e lth e i 
'v e re t i?  -day s, ( Suudays and ho lidays excepted) 
fo ir 6 * °  b! - aU° T d t0  cha rte re rs  fo r  lo a d in g ; 
c h a r te d  t lm e  beyond the  seven days the 
dav t  u " ei e *?■ Pay ,d a m a g e ; fo r  each clear 
Da: / r d  m  load !Pg the  charte rers  were to  be 
C s i , i he ° f  The sh ip  was loaded in
d a is t^ m n lth e ^ ng “ be r Tf  ,Ia7  days> one o f the 
h o Iid aT S - 7 e d ,b e in g J1 h ° l ,da.y- H e ld , th a t the 
day L t d  ” °  °,ou7  as a t,ay  day> and w as a 
c h a r te re r^  * , I.0ad!n5> whm h e n title d  the
Jn l t e r ors to  dispatch-m oney. (H . o f L 1
L im ite d  eU° n  ^  S ° nS L im ite d  v - k e ls o n  L ine  

See V endor and Vendee.

C A R R IA G E  O F P A S S E N G E R S .
0 p la in t i f f ,  who was a passenger on one of 

ur»ey, defendants steamers, received a t ic k e t 
D r^ i l  -w h lch the fo llo w in g  cond itions were 
A  “ te d : U he steamer, he r owners and (or)
j  _ te re rs , are  no t responsib le fo r  any loss, 
uamage, in ju ry ,  de lay, de ten tion  . . .  o f o r 
bv Pai s®ng ers o r th e ir  baggage o r effects . . .

atso«ver cause o r in  w hatever m anner the 
. ■ers) a fo resa id  m ay be occasioned and w hether 

«■rising fro m  the act o f God, K in g ’s enemies 
kn' „  j  ‘ oolHsion, fire , th ieves (w hether on 
o r rlof^01" i i10ti ■ • • o r fro m  any act, neglect, 
or r,n,aU^t w hatsoever o f the  m aster, m a rine rs , 
and ( er, serva n ts  o f the steamer, he r owners 
oU l,  cha rterers, o r fro m  re s tr ic t io n  o f 
preeant-1" 6’ ° T . f,r01? sa n ita ry  regu la tio ns  or 

w inch the  sh ip ’s officers o r loca l 
or ft, m ent a u th o r it ie s  m ay deem necessary, 
soevev.C?nSeqUences the reof. o r otherw ise how- 
a ll r is k  ™ n ,passeng?rf, taking- upon themselves 
th e ir  n whatsoever o f the  passage to  themselves, 
emha rt-aggagej  a7 d effects, in c lu d in g  risks  o f 
boLf „  Dgi i ' nd d ,sem bark ing , and w he the r by 
P la in tiff*  otherw ise. The t ic k e t was, a t the  
P la in t i f fs  request, no t de live red  to  he r u n t i l  

0

ju s t before the sh ip  sailed. A  p o rt io n  o f the  
p la in t i f f  S baggage was los t ow in g  to  the

f 0-4 ° i  one o f tke  defendants’ servants. 
.Held, th a t in  the  circum stances o f  th is  case Hie 
p la in t i f f  was bound by the  cond itions in  the 
t ic k e t, and th a t loss occasioned by the  fe lonious 
a“ s, . ° f  shiP(°w ners ’ servants was w ith in  such

li l t l »ns;7 (P lc k f° rd ,  J.) M a r r io t t  v. Teo- 
w ard  B ro th e rs  .................. . 3gg

C A T T L E .
See M a rin e  Insu rance , N o. 2.

C E R T IF IC A T E  O F L L O Y D ’ S S U R V E Y O R .
See C a rr ia g e  o f Goods, N o . 46.

C H A R T E R E R .
See C arriage  o f Goods, N o. 38.

C H A R T E R -P A R T Y .
1. C ance lla tion— C harte re rs ’ r ig h t  to cancel—  

s t i f fe n in g —  S h ipow ners cha rte red  th e ir  sh ip  to 
cha rte re rs  to  load  a cargo  o f n it ra te  o f soda 
B y  clause 4 c e r ta in  lay  days w ere to  be a llowed 
the  cha rte re rs  fo r  lo a d in g , to  be reokoned fro m  
the  da y  a fte r the  m aster gave notice* to  the 
cha rte re rs  th a t the  sh ip  was ready to  receive 
cargo, and were no t to  commence be fore the 
1st Ja n  1908, .and s tiffe n in g  o f n it ra te  was to  
be supp lied  as re qu ire d , b u t no t before the 
10th Dec., on re ce ip t o f fo r ty -e ig h t hours ’ notice 
fro m  the ca p ta in  o f h is  readiness to  receive the 
same, o r la y  days to co u n t; and by clause 13, 
i f  the  vessel were no t ready fo r  lo a d in g  cargo 
on o r  be fore the  31st Jan . ’.908, the  charte rers 
were to  have the  o p tio n  o f cance lling  the 
ch a rte r. On the  27th Jan . 1908 the  ca p ta in  gave 
the  cha rte re rs  no tice  th a t he re qu ire d  700 tons 
o f n it ra te  fo r  s tiffe n in g . The sh ip  was then 
dow n to  s tiffe n in g  po in t, and the cha rte re rs  had 
no tice  o f it .  The  cha rte re rs  refused to  supp ly  
n it ra te  fo r  s tiffe n in g , except a t the sh ip ’s 
expense, and w ith o u t p re ju d ice  to  the  cha rte r 
be ing cancelled. The oar go then re m a in in g  on 
board cou ld  n o t have been d ischarged by the

^ ia il7 an,d on th a t day the cha rte re rs  under 
th e ir  o p tio n  cancelled the  cha rte r. In  an action 
by  the  shipow ners aga ins t the  cha rte re rs  fo r 
breach o f the  c h a rte r-p a r ty  : H e ld , on the con
s tru c tio n  o f  the  ch a rte r-p a rty , th a t the vessel 
was no t ready on the 31st Jan . to  load w ith in  
the m eaning o f clause 13, inasm uch as she was 
no t then ready to  receive cargo  o th e r than  
s tiffe n in g , and th a t the  charte rers were the re 
fo re  ju s tifie d  in  cance lling  the  cha rte r. (Lo rd  
A lvers tone, L .C .J .)  S a ilin g  S h ip  L yd e rh o rn  
C om pany L im ite d  v. D uncan , F ox, and Co. 237

2. C ance lla tion  —  L o a d in g  —  S tiffe n in g .— B y  a 
c h a rte r-p a rty  da ted  the 15th N ov. 1907 shin- 
owners cha rte red  th e ir  sh ip  to  cha rte rers to  load 
a cargo  o f n itra te  o f soda. B y  clause 4 o f the 
ch a rte r-p a rty  c e rta in  la y  days w ere to  be 
a llow ed  the charterers fo r  lo ad ing , to  be 
reckoned fro m  the  day a fte r the m aster gave 
no tice  to  the  cha rte re rs ’ agents th a t the  ship 
was ready to  receive cargo, and were no t to  
commence before the  1st Jan . 1908. S tiffe n in g
° L u rrate ^ ? s a p p l ie d  as re qu ire d , bu t
n o t be fore the  10th Dec., on rece ip t o f fo rty - 
e ig h t hours no tice  fro m  the ca p ta in  o f his 
readiness to receive the same, o r  la y  days to 
count. B y  clause 13, should the vessel no t have 
a rr ive d  a t her loa d in g  p o rt and be ready fo r  
loa d in g  ca rgo  (in  accordance w ith  the  cha rte r) 
on o r  be fore the  31st Jan . 1908. the charte rers 
were to  have the op tion  o f cance lling  o r m a in 
ta in in g  the cha rte r. On the 27th Jan . 1908 the 
ca p ta in  gave the agents o f the charterers 
no tice  th a t he requ ired  70C tons o f n itra te  fo r 
s tiffe n in g . T h e  ship was then down to  s tiffen 
in g  po in t, and the cha rte re rs  had no tice o f it.
J n e  agents o f the charte rers refused to  supply 
n itra te  fo r  s tiffe n in g , exoept a t the sh ip ’s risk
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and expense, and w ith o u t p re ju d ice  to  the 
ch a rte r be ing cancelled. The ca rgo  then re
m a in in g  on  board cou ld  n o t have been d is
charged by the  31st Jan . 1908, and on th a t day 
th e  charte rers  cancelled the  ch a rte r-p a rty , p u r
p o r tin g  to  exercise th e ir  o p tio n  thereunder. 
H e ld , th a t the  sh ip  was no t ready fo r  load ing  
ca rg o  on  the  31st Jan . 1908, w ith in  the  m eaning 
o f clause 13 o f the  ch a rte r-p a r ty , inasm uch as 
she was n o t ready fo r  lo a d in g  cargo o th e r than 
s tiffe n in g ; and th a t the re fo re  the  charte rers 
were ju s tif ie d  in  cance lling  the  ch a rte r-p a rty . 
Decis ion o f L o rd  A lvers tone, C .J. (11 A sp M a r. 
L a w  Cas. 37 (1909); 100 L . T . Rep. 736) 
a ffirm ed . (C t. o f A p p .) S a ilin n  S h ip  L yd e r- 
ho rn  C om pany L im ite d  v. D uncan , F o x , and
Co...........................................................................................  291

3. E jusdem  generis— Plagues— “  S trike s  . • •
o r any o th e r causes o r a c c id e n ts — A  cha rte r- 
p a r ty  con ta ined the  fo llo w in g  c lause : “ I n  case 
o f s trikes , lock-outs, c iv i l  com m otions, o r any 
o th e r causes o r  accidents beyond th e  con tro l 
o f the  consignees’, w h ich  p re ve n t o r  de lay  the 
d ischa rg in g , such t im e  is n o t to  coun t unless 
the  steam er is a lready  o n  de m urrage .”  W hen 
the  steam er a rr ive d  a t the  p o r t  he r discharge 
was de layed on account o f sho rtage o f labour 
in  consequence o f an o u tb re a k  o f p lague fo l 
low ed  by oe rta in  sa n ita ry  precautions. The 
shipowners w ho  w ere p la in t if fs  c la im ed dem ur
rage. H e ld , th a t th e  de lay was n o t occasioned 
by a cause o r  accident ejusdem generis w ith  
strikes, lock-outs; o r  c iv i l  com m otions, and th a t 
the  sh ipow ners w ere e n tit le d  to  dem urrage. 
T illm a n n s  v. K  nuts fo rd  (11 Asp. M a r. L a w  Cas.
105; 99 L . T . Rep. 399; (1908) 2 K . B . 385) 
fo llow ed (P ick fo rd , J .)  M u d ie  and Co. v.
S tr ic k  ............ ................................................................. 235

4. L ie n — D ead fre ig h t— D em urrage .— A  cha rte r- 
p a r ty  p ro v id e d  th a t “  the  ow ner o r m aster o f 
the  vessel sh a ll have an absolute lie n  and 
charge  upon the  ca rgo  and goods laden on 
board fo r  the  recovery and paym ent o f a ll 
fre ig h t, dem urrage , and a ll o th e r charges w h a t
soever,”  and  th a t dem urrage  a t a c e r ta in  ra te  
should be p a id  “ da y  by  day as fa l l in g  due .”  
H e ld , th a t th e  f irs t clause cou ld no t bo con
strued as co n fe rr in g  a lie n  fo r  dead fre ig h t, 
and th a t the  c h a rty -p a rty  gave a lie n  fo r 
dem urrage  a t  the  p o r t  o f load ing . Sem ble , 
th a t “ cha rges ”  means sums p a id  in  connection 
w ith  the  pe rfo rm ance o f du ties w h ich  the  ship 
has to  p e rfo rm  in  loa d in g  the  cargo, and no t 
necessarily charges specifica lly  m entioned in  
the  ch a rte r-p a rty . G ardne r v. Trechm ann  
(1884, 15 Q .B . D iv . 154; 5 Asp. M a r. L a w  Cas.
558 ; 53 L . T . Rep. 0 . S. 267) and Pederson v. 
L o tin g a  (1857, 28 L . T . Rep. 0 . S. 267) d is 
tingu ished . (B ray, J .) R ederiaktiese lskabet
“  S u p e rio r  ”  v. D ew ar and Webb ..........................

5. L ie n —D em urrage a t P o r t  o f loa d in g — Payable  
day by day as fa l l in g  due .— A  c h a rte r-p a r ty  p ro 
v ided  th a t, should the  vessel be de ta ined by the  
charterers o r  th e ir  agents ove r and above the 
la y in g  days, w h ich  w ere p rov ided  fo r  in  a clause 
preceding, dem urrage  should  be p a id  to  the  
m aster a t a specified ra te  fo r  each and every 
da y ’s d e ten tio n  a fte rw a rd s  “ to  be p a id  day 
by day as fa l l in g  due  ” ; and th a t th e  ow ner 
o r m aster o f th e  vessel should have “  an absolu 
lie n  and charge  upon the  ca rgo  and goods lade 
on board fo r  the  recovery and paym ent or 
fre ig h t, dem urrage , and a ll o th e r charges w 
soever.”  H e ld , th a t a lie n  was ^ r c e M e  
aga ins t th e  consignees o f the ca rgo  o f the  v 
under a b i l l  o f la d in g  w h ich  in co rpo ra ted  the 
c h a rte r-p a r ty  in  respect o f d e m u rra g e  m c u rr 
a t the  p o rt o f load ing , a lth ough  i t  was pay 
able da y  b y  d a y  the re  as f  a l^ ngqdu~ 7 n o w .  5 
v. L o tin g a  (28 L . T . Rep. 0 . S. 267 (1857), 5 
W . R . 290) and G ardne r and  Son> v  Trechm ann  
(5 Asp. M a r. L a w  Cas. 558 J-1: T -
Rep. 518; 15 Q. B . D iv . 154) d istingu ished.

Decis ion o f B ra y , J . (1909) 11 Asp. M a r. La w  
Cas. 232; 100 L . T . Rep. 513) a ffirm ed. (Ct. o f 
A p p .) B ederiak tiese lskabet S u p e rio r v. D ew ar 
and Webb ....................................................................  295

6. P r in c ip a l and  agent— Undisclosed p r in c ip a l— A  
co n tra c t in  c h a rte r-p a rty  fo rm  was expressed to  
be m ade between the  p la in t i f f  ‘ ‘ by  a u th o r ity  
and a* agent fo r  owners ”  and the  de fendant.
N o  p r in c ip a l was nam ed in  the  con trac t, and 
the  p la in t if f ,  w h o  was a sh ipb roke r, was n o t in  
fa c t ac tin g  as agent fo r  any owners, b u t was 
co n trac tin g  fo r  h im se lf. H e  la te r cha rte red  a 
steamer to  c a r ry  o u t the  ch a rte r-p a rty  a t a 
f re ig h t  less th a n  th a t specified in  the con trac t. 
H e ld , th a t the  p la in t i f f  was e n title d  to  recover 
as p r in c ip a l the  fre ig h t specified in  the con tract. 
Schmdlz v. A v e ry  (16 Q B . 665) fo llow ed. 
S harm an  v. B ra n d t  (L . Rep. 6 Q. B . 720) ¡and 
F a ir l ie  v. F e n to n  (L . Rep. 5 E x. 169) discussed 
and d is tingu ished . _ (P ick fo rd , J .) H . G. 
H a rp e r and Co. v. V igers  B ro the rs  ......................  275

See C arriage  o f Goods, Nos. 5, 6, 7, 9, 12, 14, 15,
20 to  23— L im ita t io n  of L ia b il ity .

C .I.F . C O N T R A C T .
See M a rin e  Insurance, N o. 18.

C O A L.
See C arriage  af Goods, No. 14— G enera l Average.

C O A S T IN G  T R A D E .
See L ife -S a v in g  A pp liances Buies.

C O L L IE R Y  G U A R A N T E E .
See C arriage  o f Goods, No. 8

C O L L IS IO N .
1. B o th  to blame R eg is tra r' and  M erchants  

Costs— T e n d e r—The owners o f tw o  vessels 
w h ich  had been in  co llis io n  agreed th a t both 
vessels w ere to  blam e, and th a t the  p la in tiffs  
should recover 60 per oent. and the defendants 
40 pe r oent. o f the  damage they had sustained. 
B e fo re  the  reference was he ld  the  p la in t if fs ’ 
so lic ito rs  w ro te  to  the  de fendants ’ so lic itors 
o ffe r in g  to  agree the  de fendants ’ dam age a t 
46001., b u t the  defendants’ so lic ito rs  refused to 
recognise the  o ffe r unless a fo rm a l tender w is  
made. A t  the  reference the defendants on ly  
succeeded in  p ro v in g  th e ir  c la im  a t  43521. The 
re g is tra r a llow ed the  defendants the  costs 
o f p ro v in g  th e ir  c la im . T h e  p la in tiffs  
appealed. H e ld  (revers ing the  decision o f 
th e  re g is tra r), th a t, as the  appellan ts
(p la in tiffs ) o ffe red  to  agree the  de fen
dants’ damages a t  45001. fo r  the  purpose of 
sav ing  the  costs o f the  in q u iry  as to  th e ir  
am ount, the  p la in t if fs  were e n title d  to  the  costs 
in cu rre d  th ro u g h  the  de fendants p e rs is ting  in  
p ro v in g  th e ir  c la im . (A dm . D iv .)  The
R ead ing  .........  ............................ ........

• B o th  to blame—C argo Owners— J u d ica tu re  A c t 
1873. T w o  vessels cam e in to  o o llis io n , the 
dam age action was settled on  the  term s tha t 
both vessels w ere to  blam e. On the  reference 
be fore the  re g is tra r to  assess the  am ount or 
the  c la im s the  cargo owners on the  defendants 
eh.ip c la im ed to  recover the  w hole  o f th e ir  loss. 
The re g is tra r he ld , fo llo w in g  the  case o f the  
M ila n  (5 L . T . Rep. 590; 1 M a r. L a w  Las. 
O. S. 185 (1862); Lush. 388), th a t the cargo 
owners were on ly  e n tit le d  to  h a lf th e ir  c la im . 
On appeal to  the  A d m ira lty  C o u rt the  decision 
o f the  re g is tra r was confirm ed. On appeal 
to  the  C ou rt o f A ppea l : H e ld , th a t the owners 
o f the  cargo  on the  de fendants ’ sh ip  were on ly  
e n title d  to  recover h a lf  th e ir  dam age, fo r  even 
i f  the case o f The M ila n  (u b i sup.) was w rong  
in  p r in c ip le  when i t  was decided i t  was now 
b in d in g  on  the  co u rt by  reason o f sub-sect, y

35
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o f sect. 25 o f the  J u d ica tu re  A c t 1873. (Ct. o f 
A p p .) A s tra l S h ip p in g  C om pany L im ite d  v. 
Owners o f the T in g a r iro , he r C argo and  
F r e ig h t ;  the D ru m la n r ig  ......................................  451

3. B o th  to blam e— C argo Owners— Ju d ica tu re  A c t 
1873.— The ru le  la id  dow n in  The M ila n  (1 M a r. 
L a w  Cas. 0 . S. 185 (1861); 5 L . T . Rep. 590; 
Lush. 388), th a t in  the  case o f a co llis ion  between 
tw o  ships, w here bo th  are to  b lam e, an inno 
cen t cargo ow ner can  o n ly  recover h a lf  his 
damages fro m  the owners o f the  o th e r ship, 
is a  ru le  “  in  force in  the  C o u rt o f A d m ira lty

. a t variance  w ith  the  ru les in  force in  
the  courts o f com m on la w  ”  w ith in  the mean
in g  o f sect. 25, sub-sect. 9, o f the  Ju d ica tu re  
A c t 1873. Ju d gm en t o f the  co u rt below 
affirm ed.' (H . o f L .) Owners o f Cargo o f 
Steam ship T o n g a riro  v. A s tra l S h ip p in g  C om - 
pa n y  ..................................................................................  520

4. C anad ian  C ana l R egu la tion s .—The C anadian
C anal R egu la tions p ro v id e  by  sect. 19, sub- 
sect. {d) : “  W hen several boats o r  vessels a re  
ly in g  by o r  are w a it in g  to  en te r any lock o r 
canal, they sha ll l ie  in  s ing le  t ie r ,  and a t a 
d is tance o f n o t less tha n  300ft. fro m  such lock 
o r  entrance, . . . and each boat o r  vessel
fo r  the  purpose o f passing th ro u g h  sha ll 
advance in  the  o rd e r in  w h ich  i t  m ay bo ly in g  
in  such t ie r ,  except in  the  ease o f vessels o f 
the  f irs t class to  w h ich  p r io r i ty  o f passage is 
g ra n te d .”  A  steam ship was a b ou t to  en ter a 
lock on a canal when a steam ship o f the  f irs t 
class came up fro m  behind and c la im ed  a r ig h t 
to  p r io r i ty  o f pass-age. The “ f irs t vessel ”  
w en t astern to  m ake room  fo r  the  second to  pass 
in to  the  lock  f irs t and la y  u p  by  the  w in g  w a ll 
o f the  lock. A fte rw a rd s  a co llis io n  occurred 
between the  tw o  vessels o w in g  to  the  fa u lt  o f 

rthe second. H e ld , th a t the  f irs t vessel was n o t 
^obliged un der the  regu la tio ns  to  go back to  a 
d is tance  o f 300ft. fro m  the  entrance to  the lock, 
and was n o t to  b lam e fo r  n o t d o in g  so. J u d g 
m ent o f  the  c o u rt be low  affirm ed. (P. O.) 
R iche lieu  and O n ta rio  N a v ig a tio n  Com pany
v. T a y lo r  ......................................................................  315

5. Daimages —  D e te n tio n  —  W arsh ip . —  A  D an ish  
w a rsh ip  came in to  co llis io n  w ith  a B r it is h  
steam ship. The B r it is h  steam ship was found 
alone to  blam e. I f  the re  had been no  co llis ion  
the  w a rsh ip  wro u ld  have been docked and o ve r
hauled, b u t w ou ld  n o t have been commissioned 
aga in  fo r  th ree  m onths. B e fo re  the  i<hree 
m onths had elapsed the  co llis io n  dam age was 
re pa ire d , and th e  vessel was ready to  be com
missioned on the  d a te  she w ou ld  have been 
i f  the re  had been no co llis ion . The D anish 
G overnm ent c la im ed  1500Z. fo r  the  loss o f use o f 
the  vessel and a c la im  was also p u t fo rw a rd  fo r  
551. 10s. fo r  repa ire  to  the  bo ttom  o f the  D anish 
vessel. T h is  re p a ir  had been rendered neces
sary  by  one o f the  blocks in  the d r y  dock 
be ing  upset w hen she was be ing  d ry  docked.
The re g is tra r d isa llow ed  bo th  item s. H e ld , 
reve rs ing  the decis ion o f the  re g is tra r , th a t the 
D an ish  G overnm ent were e n title d  to  recover 
damages fo r  the  d e p riv a tio n  o f  the  use o f the  
vessel fo r  the  pe riod  w h ich  the  re p a irs  o u gh t to 
have occupied. H o ld , fu r th e r , a ff irm in g  the  
decis ion o f the  re g is tra r , th a t the  dam age 
caused to  the vessel by  the  o v e rtu rn in g  o f the  
b lock in  the  d ry  dock was n o t a consequence 
o f the  co llis ion , b u t was caused by  the  rieg li- 
genco o f those engaged in  d o ck in g  the  vessel, 
and th a t i t  cou ld n o t be recovered. (Adm . 
D iv .)  The A s tra kh a n  ..............................................  390

6. F a ilu re  to s tand by— “  P ro o f to co n tra ry  ” — 
S ta tu to ry  p resum p tion  o f fa u lt .— W here a co l
lis io n  has been caused solely b y  the  n e g ligen t 
n a v ig a tio n  o f one o f tw o  vessels, the  co u rt w i l l  
n o t deem the o th e r in  fa u lt  because she nas 
fa ile d  to  stay by  and render assistance as tc- 
•quired by sect. 422 o f the  M e rch a n t S h ip p in g
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A c t 1894, as the re  is in  fa c t “  p ro o f to  the 
c o n tra ry .”  (A dm . D iv .)  'The T ry s t  ..................  333

7. Goole Reach—S pecia l n a v ig a tio n —B o th  to 
blam e.— A  steam ship was proceed ing up  Goole 
Reach a t a n  excessive ra te  o f speed, h a v in g  
neglected to  tu rn  and dredge u p  s te rn  f irs t on 
the  flood tid e . A  dow n-com ing vessel h a v in g  
po rted  and b low n  a sh o rt blast, la te r s ta r
boarded and co llide d  w ith  the  up -com ing  vessel. 
H e ld , th a t the up -com ing  vessel by proceed ing 
up  r iv e r  as she d id  ham pered and im peded tin* 
n a v ig a tio n  o f the  dow n-com ing vessel, and th a t 
in  the  c ircum stances bo th  vessels w ere to  blam e 
fo r  the  co llis ion . (C t. o f  A p p .) The F ra n k fo r t  326

8. In e v ita b le  accident—F o g —N egligence—P ilo t .—
A  vessel in  cha rge  o f a com pu lsory p ilo t,  
h a v in g  ru n  in to  a  fog , was ro u n d in g  un de r a 
p o r t he lm  to  come to  an anchor when she co l
lid e d  w ith  a vessel ly in g  a t -anchor whose be ll 
was be ing  re g u la r ly  sounded fo r  th e  fog. The 
b e ll o f the  vessel a t anchor was n o t heard by 
those on  the  vessel com ing  to  anchor u n t i l  ju s t 
be fore the  co llis ion . H e ld , th a t n e ith e r the  
p i lo t  n o r the cre w  o f th e  vessel com ing tp  
anchor w ere n e g lig e n t in  n o t h e a rin g  the be li 
o f the  vessel a t anchor, th a t the  p la in t if fs  had 
fa ile d  to  p rove  any negligence on the  p a r t  o f 
th e  defendants, and the  ac tio n  m ust be d is 
missed. (A dm . D iv .)  The N a d o r  ....................... 283

9. In e v ita b le  accident —  S ingapore  H a rb o u r—
A b n o rm a l cu rre n t.—A  vessel w hen leav in g  
S ingapore  H a rb o u r ra n  in to  anothe r vessel 
moored to  a w h a rf. I n  a dam age action  the 
veijsel le a v in g  the  h a rb o u r alleged th a t the  
co llis ion  was an in e v ita b le  accident, as she was 
d r iv e n  aga ins t th e  m oored vessel by  an abnor
m a l cu rre n t. H e ld , th a t th e  onus was on the 
owners o f the  vessel le a v in g  th e  ha rbou r to  
show th a t the  co llis io n  cou ld  n o t have been 
ave rted  by  the  exercise o f o rd in a ry  care and 
s k i l l  by  a com petent seam an; th a t th e  evidence 
d id  n o t estab lish th a t the re  was an abnorm al 
c u r re n t ; th a t the y  had fa ile d  to  d ischarge th a t 
onus, and were lia b le  fo r  the  dam age. (A dm . 
D iv .)  The P olynesien  ..............................................  354

10. M edw ay by-laws— F o g  signa ls— B arge— W a r
sh ip— Speed in  fo g — B o th  to blam e.— A  sa ilin g  
ba rge  was a t anchor in  the  M edw ay in  a dense 
fog, when she was ru n  in to  by  H .M .S . C lu tha  
B oat N o . 147. Those on the  ba rge  w ere no t 
sounding th e ir  be ll. I n  a dam age a c tio n  by 
the ow ners o f the ba rge  aga ins t the  m aster o f 
H .M .S . C lu tha  B oa t N o . 147: H e ld , th a t the 
ba rge  was to  b lam e fo r  n o t r in g in g  he r be ll 
in  accordance w ith  a rt. 43 (c) o f  th e  M edw ay 
B y-law s, as a  vessel is  in  the  fa irw a y  o f a r iv e r  
when she is in  a p a r t  o f the  r iv e r  in  w h ich  sm a ll 
vessels m ig h t go when ta ck in g  up and down 
th e  r iv e r ; and th a t she Was also to  b lam e fo r  
a breach o f a rt. 48 o f the M edw ay B y-law s  as 
n o t r in g in g  the  b e ll was, h a v in g  re g a rd  to  the 
po s itio n  o f the vessel and the  c o n d itio n  o f the 
w eather, a neg lect o f a p recau tio n  re q u ire d  by 
the  o rd in a ry  p ra c tice  o f seamen. H e ld , 
fu r th e r , th a t the  C lu th a  B oa t was also to  blam e 
fo r  be ing  under w a y  and fo r  p roceed ing a t 
an excessive speed in  the  fo g  in  breach o f 
a rt. 41 o f the  M edw ay B y - la w s ; and th a t, 
as the co llis io n  was b ro u g h t about by  a com 
b in a tio n  o f tw o  o o n tr ib u tiv e  causes, the re  w ou ld  
bo a decree o f bo th  to  blam e. (A dm . D iv .)
The C lu th a  B oa t N o. 147 ........................................... 199

31. N egligence by w atchm an subsequent to co l
lis ion . A  m an in  the  defendants’ em ploym ent 
so n e g lig e n tly  na v ig a ted  th e ir  vessel th a t 
ano the r vessel was forced in to  co llis io n  w ith  the  
p la in t if fs ’ vessel, causing i t  to  leak and la te r to  
s ink. T h e  leak m ig h t easily have been d is
covered and stopped. The same man also acted 
as w atchm an in  cha rge  o f  the  p la in t if fs ’ vessel. 
H e ld , th a t w h ile  the  defendants w ere lia b le  fo r  
the  o r ig in a l dam age caused by the  co llis ion ,
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they were n o t lia b le  fo r  the  dam age caused by 
the  subsequent s in k in g , as i t  cou ld  have been 
prevented by  the  exercise o f reasonable care 
and d ilige nce  on the  p a rt o f th e  w atchm an, who 
was the  se rvan t o f the  p la in tiffs . Ju d g m e n t o f 
the  C o u rt o f  A p p e a l a ffirm ed . (H . o f  L .) 
G ra n t v. Owners o f S team ship E g y p t ia n ;  The 
E g y p tia n  ..............................................................  323, 388

12. Onus o f p ro o f—D u ty  to begin .— In  a co llis io n  
case the  p la in t if fs  de live red  a sta tem ent o f 
c la im  a lle g in g  th a t th e  co llis io n  was solely 
oaused by the  n e g lig e n t n a v ig a tio n  o f the  de fen
dants ’ vessel. T h e  de fendants and oounter- 
olaim-ants d e live re d  a defence in  w h ich  they 
denied th a t the  co llis io n  was caused by the  
n e g lig e n t n a v ig a tio n  o f the iir vessel, and alleged 
th a t i t  was caused sole ly by  the  negligence o f 
those on the  p la in t if fs ’ vessel. Subsequently the 
so lic ito rs  fo r  the  defendants w ro te  to  the 
so lic ito rs  fo r  the  p la in t if fs  th a t tho ugh  they 
re lie d  on  the  a llega tions o f  fa u lt  made against 
the  p la in t i f fs ’ vessel, they a d m itte d  th a t the  
co llis io n  was co n tr ib u te d  to  by fa u lt  on the 
p a r t  o f th e ir  sh ip . A t  the  t r ia l  counsel fo r 
the  p la in t if fs  subm itted  th a t, as the  de fendants 
had a d m itte d  they w ere ne g ligen t, the  onus 
was on the  defendants to  p rove  negligence on 
the  p a rt o f the  p la in tiffs , and th a t the  de fen 
dan ts  should  begin. H e ld , th a t, as the  p la in 
t if fs  alleged th a t the  defendants were solely to 
blam e, and the defendants o n ly  a d m itted  they 
w ere in  p a r t  to  blam e, the onus was on the 
p la in tiffs  to  beg in . (A dm . D iv .)  'The Cadeby  285

13. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea—
B a rry  D ock entrance.— W here  a vessel was p ro 
ceeding across B a rry  D ock entrance a t such a 
d istance as seriously to  im pede the  e x it  o f a 
vessel com ing  o u t, and instead o f keep ing  he r 
course and speed reversed he r engines so as 
p ra c tic a lly  to  seal the e x it  fo r  o u tw a rd  g o in g  
vessels, the C o u rt o f A p pe a l (L o rd  A lvers tone, 
C .J ., and K ennedy, L .J . ,  B uck ley , L .J . ,  d is 
senting) he ld  th a t a vessel com in g  o u t o f the  
dock en trance was ju s tif ie d  in  n o t obey ing  
a rt. 23 and in  n o t reve rs ing  e a r lie r  th a n  she 
d id , o w in g  to  the  n a tu re  o f the  lo c a lity  in  
w h ich  she was n a v ig a tin g , and to  the  special 
circum stances, and h a v in g  re g a rd  to  the  term s 
o f a r t  27. Qucerc, w he the r the  C o llis ion  R e g u la 
tion s  a p p ly  to  a  vessel lea v in g  B a rry  D ock in  
such circum stances. (C t. o f A p p .) The H aze l- 
mere ..................................................................................  536

14. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
—  “  Course and  speed ”  —  P ilo t  s ta tion . —  The 
o b lig a tio n  to  keep “  course and speed ”  con
ta in ed  in  a r t. 21 o f the  C o llis ion  R egu la tions is 
n o t absolute and b in d in g  in  a ll c ircum stances ; 
and henco a steam ship w h ich  in  the  o rd in a ry  
course o f n a v ig a tio n  reduced speed and stopped 
he r engines to  p ick  u p  a p i lo t  was held no t to  
have in fr in g e d  a rt. 21. (Ct. o f A ppea l.) The 
Roanoke  ...............«.........................................................  253

15. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
— 11 Course and  speed ”  —  L a titu d e .  —  W here  a 
sh ip  is bound un der a rt. 21 o f the regu la tions to  
keep he r course and speed, b u t i t  becomes neces
sary fo r  he r under the  note to  th a t a r t ic le  to  
ta ke  such action  as w i l l  best aid to  a ve rt 
co llis ion , some la t itu d e  m ust be a llow ed to  an 
o ffice r in  charge o f her, w ho is c a re fu lly  w a tch 
in g  the movements o f the  sh ip  w h 'ch  has to 
keep o u t o f  the  w ay, in  d e te rm in in g  when he 
o u g h t to  ta ke  ac tion . I t  o u g h t no t to  be made 
a co m p la in t aga inst h im  th a t he w a ited  too long  
be fore ac tin g  o r  acted too  soon. (A dm . D iv .)
The H u n tsm a n  ..............................................................  606

16. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
— D r if t -n e t vessels— P resu m p tion  o f fa u lt .— A  
s a ilin g  d r if t -n e t vessel m a k in g  about fo u r knots, 
exh ib itine r the  lig h ts  fo r  a s a ilin g  vessel under 
w ay, w h ile  sa ilin g  on a course o f S .W . came 
in to  co llis io n  w ith  a steam d r if t -n e t vessel,

PAGE
w hich  was m a k in g  about- a kn o t and head ing  
E .S .E ., w h ile  those on board  her were shooting 
th e ir  nets. The steam d r if t -n e t vessel was 
e x h ib it in g  the  tw o  w h ite  lig h ts  prescribed by 
a rt. 9 {b) o f the  Collision- R egu la tions 1897, 
b u t the low er l ig h t  was aw ay fro m  the  d ire c tio n  
o f the  nets instead o f be ing in  th e ir  d ire c tio n  
as i t  o u g h t to  have been. H e ld , th a t the  s a il
in g  d r if t -n e t vessel was alone to  b lam e fo r  the 
co llis io n  fo r  keep ing  a bad look-out, and th a t 
she o u g h t to  have g iven  w ay to  the steam 
d r if t -n e t vessel engaged in  fish ing . H e ld , th a t 
the  steam d r if t -n e t vessel was a steam vessel 
un d e r steam and n o t a s a ilin g  vessel, and was 
under w ay and engaged in  fish ing  w ith in  a rt. 9 
(ft) o f  the  C o llis io n  R egu la tions 1897, and the re 
fo re  was n o t bound to  c a r ry  the  lig h ts  p re 
scribed by a rt. 2, b u t was bound to  c a r ry  the 
lig h ts  prescribed by a r t  9 (6). H e ld , also, 
th a t, though  the  steam d r if t -n e t vessel was a 
steamer, and was the re fo re  bound primCi facie  
to  keep o u t o f the  w ay o f a sa ilin g  ship, ye t 
she was an encumbered steam ship, and under 
the  circum stances was excused fro m  keep ing  o u t 
° f .  ib e  way, as she was e ith e r n o t proceeding 
w ith in  a r t  20 o r  the re  w ere specia l c irc u m 
stances w ith in  a rt. 27 w h ich  rendered i t  neces
sary to  d e p a rt fro m  the  ru les. H e ld , fu r th e r , 
th a t, though she had com m itted  a breach o f 
a rt. 9 (6) in  c a r ry in g  p rope r lig h ts  w ro n g ly  
placed, the  non-com pliance w ith  th a t a r t ic le  
cou ld no t by  any p o ss ib ility  have con tribu ted  
to  the co llis ion , as they w ere the lig h ts  o f a 
steam vessel encumbered w ith  fish ing  gear, and 
the s a ilin g  d r if t-n e t vessel should have ke p t 
c lear o f her. H e ld , fu r th e r , th a t, as the  steam 
d r if t-n e t vessel in  her endeavours to  avo id  
co llis ion  had fou led  he r p ro p e lle r w ith  her nets 
and thus rendered he rse lf incapable  o f steam 
ing , and as the  sea was too rough to  lo w e r a. 
boat, the steam d r if t -n e t  vessel had rebutted  
the  p resum p tion  th a t she was to  b lam e raised 
by sect. 422 o f the  M e rch a n t S h ip p in g  A c t 1894. 
(A dm . D iv .)  The P itgave ney  ..............................  429*

17. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
—F o g  signa ls  —  Snow  — Speed—P ilo t .— N e ith e r 
arts 15 o r  16 o f the  C o llis io n  R egu la tions 
a p p ly  to  a steam ship approach ing  fa l l in g  snow, 
b u t good seamanship requ ires  her, in  such c i r 
cumstances, to  go a t such a ra te  o f speed as to  
enable her to  en ter the snow a t a m oderate 
ra te  o f speed, and to  sound fo g  signa ls before 
en te rin g  the snow fo r  the  purpose o f w a rn in g  
vessels w ith in  i t .  Query, w here a vessel in  
charge o f a com pulsory p i lo t  is approach ing  
fa l l in g  snow, o u g h t the  m aster to  see th a t fog 
s igna ls are sounded? (A dm . D iv .)  The St.
P a u l and The G la d ia to r  ..........................................  152.’

18. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
—F o g  signa ls  —  Snow  —  Speed—P ilo t .—N e ith e r 
arts  15 o r 16 o f the  C o llis io n  R egu la tions a p p ly  
to  a steam ship ap proa ch ing  fa l l in g  snow, but 
good seamanship requ ires her, in  such c i r 
cumstances, to  go a t such a ra te  o f speed as 
to  enable  her to  en te r the  snow a t a m oderate 
ra te  o f speed, and to  sound fog  signa ls be fore 
e n te rin g  the  snow fo r  the  purpose o f w a rn in g  
vessels w ith in  it .  Query, where a vessel in  
charge o f a com pu lsory p i lo t  is approaching 
fa l l in g  snow, is i t  the  d u ty  o f the m aster to  see 
th a t fog  s igna ls are sounded ? (C t. o f A pp .)
The S t. P a u l ..................................................................  169'

19. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
— Fog ■signals—F a ilu re  to hear.— W hore in  a 
fog  co llis ion  those on one steam er d id  no t hear 
th e  w histles o f an approach ing  steamer and the 
A d m ira lty  C o u rt he ld th a t they o u gh t to have 
boon heard, the C ou rt o f A ppe a l a ffirm ed such 
decis ion and refused to  reverse i t  on the g round 
th a t in  some cases fog  m ay p reven t the tra n s 
m ission o f sound. (Ct. o f A pp .) The C u rran  419

20. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
— K in g 's  R egu la tions, s ing le  sh ip  and squad-
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Tons— Crossing ru le .— A  flee t o f w arsh ips p ro 
ceeding in  d iv is io n s  lin e  ahead d is 
posed abeam to  p o r t  on a course o f W . -£ N . 
m agne tic  s igh ted  a m erchan t vessel w h ich  was 
•on a course o f E . g S. about ahead o f the  s ta r
board d iv is io n  o f the  fleet. T h e  flee t ke p t its  
course, and the  m erchan t vessel, in  d is re ga rd  o f 
a no tice  to  m a rine rs  issued by the  B oa rd  o f 
T rade , po rted  and crossed ahead o f the  star- 
h o a rd  d iv is io n  o f the  flee t and  proceeded to 
approach the  p o r t  d iv is io n , show ing  he r red 
l ig h t  on the  s ta rboa rd  bows o f the  w arsh ips in  
th a t d iv is io n . Those on  the  m erchan t vessel 
k e p t th e ir  course and speed in  accordance w ith  
a r t .  21 o f the  C o llis ion  R egu la tions. The second 
w a rsh ip  in  the  p o r t  d iv is io n , instead o f p o r t
in g  to  go under the  stern o f the  m erchan t vessel, 
k e p t he r course and speed in  o rd e r to  keep her 
s ta tio n , u n t i l  i t  was seen th a t the m erchan t 
vessel d id  n o t in te n d  to  steer a course between 
the  tw o  d iv is ions, b u t in tended to  pass th ro u g h  
the  p o r t  d iv is io n  and ahead o f the  w arsh ip . A  
c o llis io n  be ing  im m in e n t, the  engines o f the 
w a rs h ip  w ere p u t f u l l  speed ahead and he r he lm  
w as p u t h a rd -a -po rt, b u t a co llis io n  occurred. 
H e ld , th a t i t  was n e g ligen t o f the  m erchan t 
vessel to  ge t between the  d iv is ions o f the  f le e t; 
th a t, when the  m erchan t vessel had go t in to  
th a t pos ition , the  office r on  the  w a rsh ip  was 
e n tit le d  to  w a it  a reasonable tim e  to  see i f  
the  m erchan t vessel w ou ld  steer between the  
d iv is io n s  o r  pe rs is t in  passing th ro u g h  the  p o r t  
d iv is io n , b u t th a t o fficer was n e g lig e n t in  w a it
in g  u n t i l  a co llis io n  was im m in e n t be fore do ing  
a n y th in g  to  avo id  i t ,  and th a t, as bo th  ships 
had been n e g lig e n t and i t  had n o t been proved 
th a t  the  o ffice r in  cha rge  o f th e  w a rsh ip  cou ld 
have avo ided the  negligence o f the  m erchan t 
vessel, bo th  ships w ou ld  be he ld  to  blam e fo r  
th e  co llis ion . (A dm . C t.) The E tn a  ............... 30

21. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea
— L ig h ts —A ncho r— F a irw a y — T ra w le r.— A  steam 
tra w le r  was ly in g  m oored ou ts ide  another vessel 
w h ich  was m oored to  a quay on the  bank o f 
a r iv e r .  T h e  tra w le r  was e x h ib it in g  no  lig h ts , 
and was ru n  in to  and dam aged by a steam ship 
oom ing u p  the  r iv e r . H e ld , by  the  D iv is io n a l 
C ou rt, a ff irm in g  the  decision o f the  C oun ty  
C o u rt judg e , th a t the  tra w le r  was n e ith e r a 
■vessel a t anchor no r aground in  o r  near a f a i r 
w a y , and under no  o b lig a tio n  to  e x h ib it  ligh ts . 
(A dm . D iv .)  The Turquoise  ................................... 28

22. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea— 
N a rro w  channel—Swansea entrance channel.—
T h e  en trance channel fo rm ed  by the  east and 
west p ie rs  a t Swansea is  a n a rro w  channel 
w ith in  the  m eaning o f a rt. 25 o f  the C o llis ion  
R egu la tions, b u t loca l con d itions  m ay in  som* 
circum stances p re ve n t the  a r t ic le  o p e ra tin g  to  
its  fu l l  extent. W here  a s team er bound to  a 
d o ck  in  the  west channel is m eeting  a steamer 
oom ing aw ay fro m  the  t id a l basin  o f the  P rince  
•of W ales D ock good seam anship demands th a t 
the  vessel w h ich  w i l l  a r r iv e  a t the  p o in t o f 
in te rsection  o f the  tw o  channels reasonably in  
advance o f the  o th e r should keep on and th a t 
the  o th e r should w a it  t i l l  she has passed. 
■Semple: I f  bo th  approach the  p o in t o f in te r 
section about the  same tim e , the  vessel w ith  the  
t id e  aga ins t h e r should  w a it  t i l l  the  vessel go in g  
w ith  the  t id e  has passed. (A dm . D iv .)  The 
P rin ce  Le opo ld  de B e lg ique  ..................................  203

23. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea
N a rro w  channel—L e rw ic k  H a rb o u r .—L e rw ic k  
H a rb o u r is  n o t a n a rro w  channel w ith in  the 
m ean ing  o f  a rt. 25 o f the  C o llis ion  R egu la tions. 
(A dm . D iv .)  The Seym olicus  ..................................  206

24. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
— N a rro w  channel— S t. Law rence.— T h e r iv e r  
S t. Law rence in  the  ne ighbourhood o f the  
w ate rs  between Bellechase and C rane Is lan d  
is  n o t a “  n a rro w  channel ”  w ith in  the  mean

in g  o f a rt. 25 o f the C o llis ion  R egu la tions, bu t 
as fa r  as possible th e  p r in c ip le  o f the  a r tic le  
should be fo llow ed , and vessels o u g h t 10 pass 
p o r t  side to  p o r t side. (A dm . D iv.y  The 
C o rin th ia n  ............................................ 208

25. R egu la tion s  fo r  P re ve n tin g  C o llis ions a t Sea 
—S a ilin g  vessel—S team ship— F a ilu re  to stand  
by. A  steam ship on a course o f about east by 
n o rth  was m eeting  a s a ilin g  vessel head ing  
about west s a ilin g  free , the  w in d  be ing  fro m  the 
north-east. T h e  tw o  vessels w ere approach ing  
n e a rly  end o n  and a co llis io n  occurred , the 
s ta rboa rd  s ide o f the  steam ship about a m id 
ships s t r ik in g  the  stem  o f the  s a ilin g  vessel, the  
angle  o f the  b lo w  be ing  about fo u r po in ts  
lea d in g  fo rw a rd  o n  th e  steamship. S ho rtly  
a fte r the  c o llis io n  th e  s a ilin g  sh ip , w h ich  had 
received some dam age fo rw a rd , proceeded on, 
and the  steam ship sank, a ll he r crew  b u t tw o  
be ing  drow ned . H e ld  (a ffirm in g  the  decis ion o f 
the  A d m ira lty  C ourt), th a t the  s a ilin g  sh ip  was 
alone to  b lam e fo r  a lte r in g  he r course, and th a t 
the re  was n o  evidence on w h ich  the  co u rt cou ld  
find  the  steam ship to  b lam e fo r  n o t reve rs ing  
he r engines sooner. H e ld , fu r th e r , th a t on the  
facts as fou nd  i t  was unnecessary to  consider 
w hether the  s a ilin g  sh ip  had been g u ilty  o f n o t 
s tan d ing  by  in  _ breach o f sect. 422 o f the 
M e rch a n t S h ip p in g  A c t 1894. (C t. o f A p p .)
The K ir k w a l l  ..............................................................  173

26. R egu la tion s  fo r  P re ve n tin g  C o llis ions a t Sea
—S a ilin g  vessels in  the M ersey— W orkm en 's  
Com pensation A c t 1906.— A  s a ilin g  vessel ta c k 
in g  dow n the  M ersey was o v e rta k in g  and  co l
lid e d  w ith  anothe r s a ilin g  vessel also ta ck in g  
dow n. T h e  ove rtake n  vessel was close hauled 
o n  th e  p o r t  tack , w h ile  the  o v e rta k in g  vessel 
was close hauled on the  s ta rboa rd  tack. W h ile  
fre e in g  the  vessels a fte r the  co llis io n  the  m aster 
o f the  o v e rta k in g  vessel fe l l  ove rboa rd  and was 
drow ned , and h is  em ployers and owners had to  
pay h is  dependant® 300£. as com pensation under 
the  W o rkm e n ’s Com pensation A c t 1906. I n  a 
dam age action  by  the  ow ners o f th e  o v e rta k in g  
vessel aga ins t the  ow ners o f the  ove rtake n  
vessel, H e ld , th a t a rt. 17 (b) a p p lie d , and n o t 
a r t  24, and th a t the  o ve rta k in g  vessel was n o t 
to  b lam e fo r  the  co llis ion , as i t  was the  d u ty  o f 
the  vessel close hau led  on  the  p o r t  tack  to  keep 
o u t o f  the  w ay o f the  vessel dose hauled on the  
s ta rboa rd  tack . H e ld , fu r th e r , th a t the  300£. 
p a id  to  the  dependants o f the  deceased m aster 
was dam age w h ich  arose fro m  the  n e g lig e n t 
n a v ig a tio n  o f the  ove rtake n  vessel, and was 
recoverab le  in  a n  action  in  personam. (A dm . 
D iv .)  The A n n ie ; C ooper v. C la re 's  .L ig h te rage  
Com pany L im ite d  ..........................................................  213

27. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
— T ra w le i— L ig h ts —D r if te r .— A  steam d r if te r  
was head ing  to  the  S .E . attached to  he r nets, 
w h ich  were ahead o f her. Those on board he r 
s ighted the  ligh ts ' o f  a s a ilin g  vessel, and, 
th in k in g  th a t the  vessel was en tang led in  her 
gear, those on  board th e  d r if te r  cast o ff  and 
buoyed th e ir  nets and proceeded tow a rds the  
o th e r vessel. W h ile  s team ing  tow a rds  the  
o th e r vessel, those on  the  d r if te r  e xh ib ite d  the  
fish ing  lig h ts  m entioned in  a rt. 9 (b). The 
o th e r vessel, which, w.as a steam tra w le r , was 
tra w lin g  to  the  N .N ..W ., and, when ra is in g  
he r t ra w l, e xh ib ite d  th e  t r ip le x  lig h ts  men
tion ed  in  a r t. 9 (d ). A  co llis io n  occu rred  be
tw een the  tw o  vessels, the  stem o f the  tra w le r  
s tr ik in g  the  s ta rboa rd  side o f the  d r if te r .  
H e ld , th a t the  d r if te r  was to  b lam e fo r  no t 
keep ing  a good lo o k -o u t; th a t she was also to  
b lam e fo r  n o t e x h ib it in g  under-w ay lig h ts  when 
proceed ing tow a rds th e  tra w le r, fo r , a fte r  cast
in g  o ff and b u o y in g  he r gear, she was no longer 
engaged in  fish ing  w ith  d r i f t  nets. H e ld , 
fu r th e r , th a t the  tra w le r  was n o t to  b lam e fo r 
e x h ib it in g  the  t r ip le x  lig h ts  m entioned in  
a rt. 9 (d) when g e ttin g  in  he r tra w l,  as she



X X II MARITIME LAW OASES.

SUBJECTS OF CASES.

was then, s t i l l  engaged in  tra w lin g . (A dm . 
D iv .)  The C ockatrice  ..............................................  50

28. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
— T ra w le r .— A  s a ilin g  vessel on a S .W . course 
on the  s ta rboa rd  tack  co llide d  w ith  a steapi 
t ra w le r  on. a  course o f N .N .E . The tra w le r  
w ith  he r t ra w l on the  g ro u n d  was m a k in g  about 
tw o  to  tw o  .and a h a lf  knots, and was e x h ib it
in g  a b lack  b a ll to  s ig n ify  th a t she was engaged 
in  fish ing . The tra w le r  k e p t he r course and 
speed, expecting  the  s a ilin g  vessel to  keep 
c lear. Those o n  the  s a ilin g  vessel, o w in g  to  
bad look-ou t, d id  n o t s ig h t the  stefrm tra w le r  
u n t i l  they w ere close to  her, and ke p t th e ir  
course and speed, exp ec ting  the  steam tra w le r  
to  keep d e a r. H e ld , th a t the  s a ilin g  vessel 
was to  b lam e fo r  bad look-out. H e ld , fu r th e r , 
th a t the  steam tra w le r  was to  b lam e fo r  no t 
keep ing  o u t o f  th e  w ay  o f the  sa ilin g  vessel 
as she oou ld  and o u g h t to  have done, fo r  under 
th e  circum stances she was no t so incum bered 
w ith  he r t ra w l as to  cast on  tho  sa ilin g  vessel a 
d u ty  to  keep o u t o f  the  w ay. (A dm . D iv .)
The C ra ig e llach ie  ......................................................  103

29. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
T ra w le r .—W here  a ba rque co llide d  w ith  a 

steam tra w le r  w h jic ji was s ta t io n a ry  and 
engaged in  h a u lin g  u p  he r t ra w l and unable  
to  go ahead o r  astern, the  c o u rt he ld  th a t the re  
was n o  d u ty  on  the  steam tra w le r  to  keep o u t 
o f the  w ay o f  the  ba rque as she was n o t “  p ro 
ceeding ”  w ith in  the  m ean ing  o f a rt. 20 o f the 
C o llis io n  R egu la tions. (A dm . D iv .)  The 
Gladys  ................................................................ ..............  352

30. R egu la tion s  fo r  P re ve n tin g  C ollis ions a t Sea 
— T ra w le r— L ig h ts — Excessive speed.— A  s a ilin g  
tra w le r , e x h ib it in g  a w h ite  l ig h t  in  a la n te rn  in  
accordance w ith  a r t. 9 [d, 2) o f  the  C o llis io n  
R egu la tions, was ly in g  s ta tio n a ry  w h ile  those 
on  board he r w ere engaged in  h a u lin g  the 
tra w l. The tra w l was a lm ost on  board, the  cod 
end o f i t  be ing  awash, when those on the  tra w le r  
saw a steam ship, w h ich  had been seen approach- 
fo r  some tim e  before, about th ree  hundred  ya rds  
aw ay on  the  s ta rboa rd1 q u a rte r. Those on the 
tra w le r  showed a fla re -up  l ig h t ,  b u t the  steam 
sh ip , w h ich  was proceed ing  about e ig h t and a 
h a lf  knots, s tru ck  the  tra w le r  and sank her. 
H e ld , th a t the  tra w le r  was engaged in  t ra w lin g  
w ith in  th o  m ean ing  o f  a r t. 9 (d, 2) o f  the 
C o llis ion  R egu la tions, and had shown a w h ite  
fla re -up  l ig h t  “ su ffic ie n t t im e  to  p reven t co l
lis io n .”  H e ld , fu r th e r , th a t the  steam ship was 
alone to  b lam e fo r  keep ing  a bad look-ou t, and 
fo r  t ra v e ll in g  th ro u g h  the  fish ing  g round  at 
exoessive speed. (A dm . D iv .)  The P ic to n  ....... 358

31. R egu la tion s  fo r  P re ve n tin g  C ollis ions a t Sea 
—  T ra w le r—Steam ships ap proa ch ing  tra w le rs .
A r t .  19 does n o t a p p ly  to  a steam tra w le r  w ith  
he r t ra w l dow n and e x h ib it in g  the  lig h ts  men
tion ed  in  a rt. 9 (d) (1), and i t  is the  d u ty  o f 
steam ships a p p roa ch ing  he r to  keep o u t o f  her 
w ay. The C ra ig  e llach ie  (100 L . T . R ep. 415;
11 Asp. M a r. L a w  Cas. 213; (1909) P . 1) d is 
sented fro m . The Tweedsdale  (61 L . T . Rep.
371; 6 A sp. M a r. L a w  Cas. 430 (1889); 14 
P. D iv . 164) approved. (Ct. o f A p p .) The 
G rovehurs t ......................................................................  440

32. R egu la tion s  fo r  P re ve n tin g  C o llis ions a t Sea 
— S top  and reverse—R is k  o f co llis ion— W his tle—  
E lb e .— A  steam sh ip  proceed ing  dow n the  E lbe  
s igh ted  the  m asthead and bo th  side lig h ts  o f a 
tu g  about ahead. T h e  tu g  crossed on to  the 
s ta rboa rd  bow o f the  steam ship and g o t green 
to  g reen i n  a po s itio n  to  pass a ll c lear, tho 
steam er s lig h t ly  s ta rboa rded  and steadied, b u t 
tho  tu g ’s l ig h ts  w ere seen to  be n a rro w in g , and, 
fin a lly , tho ugh  the  tu g  gave no  w h is tle  s igna l, 
the  re d  l ig h t  o f the  tu g  opened on the s ta rboard  
bow o f the  steam ship. T h e  p ilo t  then ordered  
the  engines o f tho  steam ship to  be p u t fu l l  
speed astern, b u t a co llis io n  occurred . H e ld ,

v a ry in g  the  decision o f the o o u rt be low , th a t 
the  steam ship was to  b lam e fo r  n o t s topp ing  
o r  re ve rs in g  he r engines when i t  was seen th a t 
the  green l ig h t  o f the  tu g  was n a rro w in g  on 
the  s ta rboa rd  bow, as th a t fa c t showed the re  
was r is k  o f co llis ion . (Ct. o f A p p .) The C ity  
o f B e r lin  .......................................................... , ..............  4

33. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
— W his tle  signals. W here  one o f tw o  steam 
ships m ee ting  end on  po rted , b lew  one sho rt 
b last, the n  steadied, and la te r ha rd -a -po rted , 
b u t b lew  no sho rt blast, i t  was he ld  th a t she 
was n o t to  be “  deemed to  be in  f a u l t ”  under 
th e  p rov is ions  o f  sect. 419 o f the  M e rchan t 
S h ip p in g  A c t 1894, because those in  cha rge  o f 
the  o th e r steam ship saw she was ha rd -a -po rt- 
in g , and the  b lo w in g  o f  a second sho rt blast 
w ou ld  have given- them  no  fu r th e r  in fo rm a tio n . 
(A dm . D iv . Reversed by the C t. o f A pp .)
The C o rin th ia n  ..........................................................  208

34. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
W his tle  s igna ls.— W here one o f tw o  steam 

ships, m ee ting  p ra c tic a lly  end-on, po rted , b lew  
one sh o rt b last, then steadied, and la te r ha rd - 
a-ported, b u t d id  no t b low  another sh o rt b last, 
i t  was he ld  th a t she was to  be “ deemed to  be 
in  fa u lt  ”  under the  p rov is ions o f sect. 149 o f  
the  M e rchan t S h ip p in g  A c t 1894, a lth ough  those 
in  cha rge  o f th e  o th e r steam ship saw she was 
h a rd -a -p o rtin g . T h e  ru le  la id  dow n in  The 
F a n n y  M . C a rm ll (32 L . T . Rep. 646; 2 Asp. 
M a r. L a w  Cas. 565 (1875); 13 A p p . Cas. 455), as 
e xp la ined  by The D uke o f Buccleuch  (65 L . T .
Reg- 422 ;7 Asp. M a r. L a w  Cas. 68 (1892); 
(1891) A . C. 310), is n o t m od ified  o r  a lte red  by 
The B e llanoch  (97 L . T . Rep. 315; 10 Asp. M a r.
L a w  Cas. 483; (1907) A . C. 269). (Ct. o f  A pp .)
The C o rin th ia n  ..............................................................  254

35. R egu la tions fo r  P re ve n tin g  C ollis ions a t Sea 
W histle  s igna ls— N a rro w  channel.— W hen tw o

steamships w ere m ee ting  in  a n a rro w  channel 
and one w h is tled  to  in d ica te  th a t she was a lte r
in g  he r course, and the  o th e r d id  n o t answer the 
s igna l, b u t appeared to  be a c tin g  in  accordance 
w ith  the  ru le  o f the  road, the  fo rm e r vessel was. 
in  the  circum stances he ld  to  be ju s tif ie d  in  p ro 
ceeding o n  he r course cau tious ly  a t a moderate- 
speed, and was n o t he ld  p a r t ia l ly  to  b lam e fo r  
a co llis io n  w h ich  occurred fro m  the  fa u lt  o f  
the  o th e r vessel because she d id  n o t s top  when 
she go t no answer to  he r s igna l. Ju d gm en t o f  
the  c o u rt be low  reversed. (P. C.) C hina
N a v ig a tio n  C om pany  v. A s ia tic  P e tro leum  
Com pany  ..........................................................................  310

36. R egu la tions fo r  P re ve n tin g  C o llis ions a t Sea 
“ 7W histle  s igna ls.— W here  s h o rtly  before a co l
lis io n  the  engines o f a steam ship w ere reversed 
and three  sh o rt blasts sounded, and, in  o rd e r to» 
counteract the  influence o f he r reversed engines, 
and keep he r head s tra ig h t, he r he lm  was ha rd- 
a-ported, b u t he r w h is tle  no t sounded one sho rt 
b last, i t  was he ld  th a t she had n o t in fr in g e d  
a rt. 28 o f tho  C o llis ion  R egu la tions. (Adm .
D iv .)  The A b e rd o n ia n  ..............................................  393

37. Remoteness o f dam age— Te m po ra ry  repa irs— 
F o u n d e rin g  a fte r  co llis ion .— A  collis ion  h a v in g  
occurred between tw o  steamships, one o f them  
p u t in to  a p o r t  o f re fuge ve ry  b a d ly  damaged. 
A fte r  be ing  te m p o ra r ily  re p a ire d  she s ta rted  
fo r  he r p o r t o f discharge, b u t a t once began to  
leak, and, a lth ough  a ttem pts were made to 
cope w ith  the  leak, the y  proved ineffectua l. On 
the  h e a rin g  o f the  dam age action  the  s h ip  
w hich p u t in to  the  p o it  o f re fuge was he ld 
fre e  fro m  blam e, and he r owners sought to  
recover the dam age they had susta ined by her 
subsequent loss, a lle g in g  th a t i t  was the  resu lt 
o f the  co llis ion . H e ld , th a t the  re pa irs  were 
in su ffic ie n t; th a t the  s in k in g  o f tho  vessel was 
n o t the  n a tu ra l and reasonable re su lt o f the  
de fendants ’ n e g ligen ce ; and th a t tho  p la in t if fs  
were no t e n tit le d  to recover damages fo r  th e
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38. Thames B y-law s  1898— Cuckolds P o in t—B is k
a r t ' 46 01 the  Tham es B y-law s 

1898, W hen tw o  steam vessels proceeding’ in  
opposite  d ire c tions , the  one u p  and the  o th e r 
dow n the  r iv e r ,  are approach ing  each o th e r so 
as to  in v o lv e  r is k  o f co llis ion , they sha ll pass 
p o rt s ide to  p o r t s ide .”  T w o  steam vessels 
were m e e tin g  in  the  Tham es in  d a y lig h t, the 
t id e  be ing  flood. The vessel com ing  up was 
under a s ta rboa rd  he lm  to  ro und  Cuckolds 
iro in t,  and was a l i t t le  to  the  sou thw ard  o f 
m id-channel, when those on  board he r saw the 
o th e r vessel w ith  he r s ta rboa rd  side open to  
them  about 400 yards o ff  and h a lf  a p o in t on 
th e ir  s ta rboa rd  bow. The vessel com ing1 up  
sounded tw o  sho rt blasts on  her w h is tle , to  
w h ich  the  o th e r vessel re p lie d  w ith  one, and 
po rted  he r he lm , w hereupon the  engines o f the 
vessel com ing  up  w ere reversed, and, a lthough  
the  engines o f the  vessel com ing  dow n w ere also 
reversed, a  co llis io n  took plaoe, the  vessels m eet
in g  n e a rly  end on. H e ld , th a t the  vessel com ing  
d o w n  was so le ly to  b lam e fo r  the  co llis ion , as 
she was n o t ju s tifie d  in  p o rtin g , fo r  i f  she had 
k e p t he r course the  ships w ou ld  have passed 
c lear, s ta rboa rd  side to  s ta rboa rd  side, and 
they w ere no t, when they f irs t saw each o ther, 
app roach ing  “ so as to  invo lve  r is k  o f  co llis io n ,”  
and a rt. 46 o f the  Tham es B y-law s  d id  no t 
app ly , (H . o f L .)  Owners o f the G u ild h a ll v. 
G eneral S team  N a v ig a tio n  C om pany ■ The 
G u ild h a ll .........................................................  gg

39. Thames— Galleons Beach—B o th  to  blam e.__
T w o  steamships, bo th  proceed ing dow n the 
Thames, co llide d  in  G-aUeons Reach somewhere 
between m id - r iv e r  and the  n o rth e rn  bank. B o th  
vessels w ere he ld  to  blam e, the  o ve rta k in g  
vessel fo r  n o t keep ing  o lea r o f th e  o ve rtake n  
vessel, and the  ove rtaken  vessel fo r  no t keep ing  
he r course. (A dm . D iv .)  The Gere ...................  243

40 .T h a m e s — P ro p e r side to na v ig a te .—Semble ■ 
Vessels g o in g  dow n th e  r iv e r  Tham es should 
keep to  the  south o f m id-stream . (A dm . D iv .)
J he Gere .........................................................  243

41. l u g  and tow— N egligence— L ig h ts h ip .— A  
hopper barge, w h ich  had a ru d d e r b u t no 
m o tive  power, when in  to w  o f  a tu g  came in to  
co llis ion  w ith  a lig h ts h ip . The owners o f  the 
lig h ts h ip  b ro u g h t an action  aga ins t the  owners 
o f the  tu g  and the  ow ners o f th e  to w  fo r  the  
dam age the y  had susta ined, a lle g in g  negligence 
in  bo th  tu g  and tow . I n  th a t action, w h ich  was 
tr ie d  in  the  A d m ira lty  C ou rt, bo th  tu g  and tow  
w ere he ld  to  blam e fo r  the  c o llis io n ; the  tu g  
fo r  not, keep ing  m ore to  th a t side o f the  channel 
w h ich  la y  on he r s ta rboa rd  side, the  to w  fo r  no t 
p o r tin g  he r he lm  sooner tha n  she d id  to  cou n te r
act the  n e g lig e n t course set by  the  tug . H e ld , 
v a ry in g  the  o rd e r o f the  A d m ira lty  C ourt, 
th a t those on the  hopper barge were no t g u il ty  
°u ne^ £ enoe fo  fa i l in g  to  port, sooner tha n  
they d id , as they were e n tit le d  to  assume th a t 
those on  the  tu g  w ho w ere responsible fo r  the 
n a v ig a tio n  w ou ld  set such a course as w ou ld  
take  the  hopper ba rge  safe ly  past the  lig h tsh ip .
(Ct. o f  A p p .) The K n ig h t  E r ra n t and  H o p p e r  
B arge  W . H . N o. 1 ....................................................... 407 42

42. l u g  and tow — N egligence— L ig h ts h ip .—A  
^ r =e> w ith  a. ru d d e r b u t no  m o tive  power, co l
lided , w h ile  in  to w  o f  a tu g , w ith  a lig h ts h ip  
in  a  n a rro w  channel. I n  the  A d m ira lty  C ou rt 
both tu g  and to w  w ere he ld  to  blam e. The 
t  o u r t o f A p p e a l reversed th a t fin d in g , and pro- 
nounoed the  tu g  alone to  b lam e fo r  n o t keeping 
a p rope r course. T h e re  was evidence th a t the
" W  m ig h t have avo ided the  co llis io n  by 

a lte r in g  he r he lm  sooner th a n  she in  fa c t d id . 
l ie ld ,  th a t though i t  is the d u ty  o f  a to w  to  
oo her best under a ll circum stances to  avo id 
co llis ion , ye t in  th is  case the  ba rge was n o t to

b lam e fo r  the  co llis ion , as those on  board were 
e n tit le d  to  assume th a t the  tu g  w ou ld  set a 
p ro p e r course, and w ou ld  n o t a c t in. a neg ligen t 
m anner. Jud gm en t o f  the  co u rt below affirm ed, 
L o rd  Robson d issenting. (H . o f L .)  Owners, 
M a ste ry and Crew  o f the L ig h ts h ip  Com et v. 
Owners of H o p p e r L a rg e  W . H . N o . 1 ..............  497

43- U ppe r H u m b e r n a v ig a tio n .— W hen steam
ships are n a v ig a tin g  in  opposite  d ire c tio n s  in  
the  ne ighbourhood o f N o . 3 Gas F lo a t near 
W h it ton  in  the  U p p e r H u m b e r the re  is no 
genera l ru le  th a t the  one go in g  ag a ins t the  tid e  
should w a it  above the  bend u n t i l  the  o the r 
go ing  w ith  the  t id e  has rounded the  bend, bu t 
good seamanship demands th a t w henever there 
are cross stream s m ee ting  a t N o. 3 F lo a t the 
steam ship go in g  aga ins t the  t id e  should  w a it 
u n t i l  the  o th e r has passed clear. (A dm . D iv .)
1 he E za rd tan  ....................................................

See C om pulsory P ilo ta g e —Dam age, Nos. 1 2—
L im ita t io n  o f L ia b i l it y ,  Nos. 1, 2—P rac tice , Nos. 1. 
¿y o— V endor and Vendee.

C O M M O N  C A R R IE R .
See C arriage  o f Goods, N o. 12.

C O M P A N IE S  A C T  1900.
See M o rtg a g o r and M ortgagee, N o . 1—P ra c tice .

N o. 8.

C O M P E N S A T IO N .
See Seamen, N o. 9.

C O M P U L S O R Y  P IL O T A G E .
S tra its  S ettlem ents  —  S ingapore . —  T h e  S tra its  

Settlem ents O rdinances and the  ru les and re g u 
la tion s  o f the  T a n jo n g  P a g a r D ock B o a rd  do 
n o t m ake p ilo ta g e  com pulsory in  S ingapore
H a rb o u r. (A dm . D iv .)  The P olynesien  ..........  354

See C o llis ion , Nos. 8, 9, 14, 17, 18.

C O N C U R R E N T  C O N T R A C T  O F  S E R V IC E .
See Seaman, N o. 5.

C O N S E Q U E N T IA L  D A M A G E .
See C o llis ion , N o. 11.

C O N S T R U C T IO N .
See C arriage  o f Goods, Nos. 28 to  30, 33.

C O N S T R U C T IV E  T O T A L  LOSS.
See M a rin e  Insurance, Nos. 1, 8, 13— P rac tice , N o. 7.

C O N T IN U IN G  A U T H O R IT Y .
See D am age. N o . 3.

C O N T R A B A N D  O F W A R .
See M a rin e  Insu rance, N o . 5.

C O N T R IB U T O R Y  N E G L IG E N C E .
See C ollis ion , N o. 20.

C O -O W N E R S .
Possession — Sale  —  B e su ltin g  tru s t. —  I n  an 

A d m ira lty  action  in  rem  fo r  possession in s t i
tu ted  by  the  a d m in is tra tr ix  o f  the  deoeased 
reg is te red  ow ner o f ,a yach t, an o rd e r was made 
fo r  th e  sale o f the  yach t, and the  prooeeds o f 
the  sale w ere b ro u g h t in to  c o u r t ; a l l  c la im s 
against the  fu n d  be ing  re fe rre d  to  the  re g is tra r.
A t  the  re ference the  b ro th e r o f th e  reg is te red  
ow ner c la im ed  to  share in  the proceeds, and 
proved that_ the  yach t had been bough t fo r
10501., o f w h ich  sum he had p ro v id e d  5501. The 
re g is tra r by  h is  re p o rt fou nd  th a t the  c la im a n t 
had p ro v id e d  550/. o f  th e  purchase p rice  o f
10501., b u t th a t he was n o t satisfied th a t th a t 
sum had been fou nd  by h im  on the  term s o f h is

loss o f th e ir  vessel. (A dm . D iv .)  T h e ^  
B ru xe lle sv ille  .................................... g.
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becom ing p a r t  ow ner o f the  yach t. On appeal 
to  the  ju d g e  o f the  A d m ira lty  C o u rt the  re p o rt 
o f the  re g is tra r was confirm ed. T h e  c la im a n t 
appealed. H e ld , th a t the  o rd e r o f the  
A d m ira lty  C o u rt m ust be set aside, fo r, on the 
c la im a n t p ro v in g  th a t he had advanced a p o r
t io n  o f the  purchase money, a presum ption , 
w h ich  had n o t been rebutted  by  evidence, arose 
in  fa vo u r o f  the  c la im a n t; th a t the re  was a re 
s u lt in g  tru s t  in  h is  fa vo u r to  the ex te n t o f the  
advance made by h im ; and th a t he was the re 
fo re  e n title d  to  f if ty - f iv e  one-hundred-and-fifths 
o f the  proceeds o f the  sale o f the yach t. See the 
ru le  as to  re su ltin g  tru s ts  stated by E yre , C .B. 
in  (1788) D y e r  v. D y e r  (2 Cox, 92). (Ct. o f A pp .)
The V entu re  .................................................................. 93

COSTS.
See C o llis io n , N o. 1—P ra c tice , N o. 13.

C O U N T E R -C L A IM .
See P ra c tice , N o. 2—Salvage, N o. 3.

C O U R S E  A N D  S P E E D .
See C ollis ion , N o. 14.

C R O W D E D  D O C K .
See C arriage  o f Goods, N o . 5.

C R O W N  P R O P E R T Y .
See N a v ig a b le  W aters.

C U C K O L D S  P O IN T .
See C ollis ion , N o . 38.

C U S T O M  O F P O R T .
See C a rr ia g e  o f Goods, Nos. 9, 10, 11.

D A M A G E .
1. C ontrac t to re p a ir— N egligence— T ra n sp o rtin g

a t ow ner’s r is k .— S hip  re pa ire rs  con tracted  
w ith  the  owners p f a sh ip  “  to  tra n s p o rt vessel 
fro m  b e rth  to  d ry  dock, f in d in g  a ll tugs, p ilo ts , 
w aterm en, and boats, su ffic ien t hands fo r  m a nag 
in g  vessel . . . and a ll item s o f tra n s p o rta 
t io n  to  loa d in g  b e rth  in  S outh-W est In d ia  
D ock.”  A lo n g  the  edge o f th e  co n tra c t was 
p r in te d , “  A l l  tra n s p o rtin g  to  be a t ow ne r’s 
r is k .”  A f te r  the  re p a irs  in  the  d r y  dock were 
fin ished the  re pa ire rs  proceeded to  tra n s p o rt 
the  vessel to  a loa d in g  b e rth  in  the  South- 
W est In d ia  D ocy, and fo r  th a t purpose engaged 
a tu g  to  to w  he r. The sh ip  supp lied  the  ropes. 
B e fo re  th e  tow age began the  re pa ire rs  n e ithe r 
inspected the  vessel’s ropes n o r h e r anchor.
The tow age took place a t n ig h t, and, o w in g  to  
the  negligence o f the  tu g , the  tow  ropes pa rted , 
and be fore the  vessel’s anchor cou ld  be le t go, 
o r  fu r th e r  ropes cou ld  be m ade fas t to  the tug . 
the  vessel co llid e d  w ith  a w h a rf. The de fen
dants alleged th a t the  sh ip ’s ropes w ere  defec
tive . H e ld , th a t th e  re pa ire rs  w ere lia b le , and 
th a t the clause, “  a ll tra n s p o rtin g  to  be done a t 
ow ne r’s r is k ,”  d id  no t exem pt them  fro m  
l ia b i l i ty .  (A dm . D iv .)  The F o rfa rs h ire  ........... 158,

2. P ie r  and sh ip— N egligence— Onus o f p ro o f—  
In e v ita b le  accident— R iv e r D e rw e n t—W o rk in g - 
ton  H a rb o u r— C om pulsory p ilo ta g e .— A  vessel 
en te rin g  W o rk in g to n  H a rb o u r in  charge o f a 
com pulsory p i lo t  took a sheer and co llide d  w ith  
a je t ty  between the  r iv e r  D e rw e n t and the  h a r
bour. T h e  p ilo t,  when he no ticed the  sheer, 
ordered  the  engines fu l l  speed astern and the 
o rd e r was a t once obeyed, b u t the  construc tion  
o f the  engines was such th a t i t  too k  tw e n ty  
seconds to  ge t the  engines astern. T h e re  was 
in  fa c t less w a te r under the  vessel th a n  the  p i lo t  
expected, as the t id e  d id  no t reach the  h e ig h t 
stated in  the  t id e  tab le. I n  an action  by  the  
owners o f the  je t ty  to  recover damages fo r

in ju r y  done by the  n e g lig e n t n a v ig a tio n  o f the  
steam ship : H e ld , th a t the  ow ners o f the  steam
sh ip  w ere n o t lia b le , fo r  they had no t been 
g u ilty  o f negligence, and the  accident was due 
to  fo rce m a jeure . (A dm . D iv .)  The Boucau  .. 240

3. Oysters —  N av ig a b le  r i v e r — N egligence— Tres
pass.—A  vessel foundered in  the  M edw ay and 
was then  by th e  d ire c t io n  o f the  M edw ay Con
servancy B o a rd ’s ha rbour-m aster m oved to  a 
place w here she cou ld  be repa ired . T h e  h a r
bour m aster was in  cha rge  o f he r when she was 
rem oved, and un de r h is d ire c tio n  she was placed 
on an oyste r bed. T h e  vessel rem ained on the  
oyster bed fo r  some tim e  a fte r  the lessee o f the 
oyste r beds had g iven  no tice  o f th e ir  existence 
and made c o m p la in t about the p o s itio n  o f the 
vessel to  he r ow ner and to  the conserva to rs ; 
she dam aged the  oyste r beds in  several places.
I n  an action  b ro u g h t aga ins t the  conservators o f 
the  r iv e r  by  the  lessee o f the  oyste r bed fo r  
damage caused by the  negligence o f the  h a rb o u r
m aster and fo r  trespass the  ow ner o f the vessel 
was added as a defendant. H e ld , th a t the  con
servators w ere lia b le , th a t the  ha rbour-m aster 
was n e g lig e n t in  d ire c t in g  the  vessel to  be p u t 
w here she was, as he had had specia l no tice  o f 
the  existence o f the  fishery, and knew  o r  ou gh t 
to  have know n o f the  fishe ry and m ig h t have 
placed the  vessel in  a p o s itio n  where no dam age 
w ou ld  have been done; th a t the  conservators 
cou ld  n o t in  the  circumstance® re ly  upon th e ir  
s ta tu to ry  powers to  rem ove w re cks ; and th a t 
the  de fendant sh ipow ner was no t lia b le  fo r  any 
o f the  dam age, as he was ac tin g  under the 
d ire c tions  and under the  c o n tin u in g  a u th o r ity  o f 
the  ha rbour-m aster. The O ctavia S te lla  (6 Asp. 
M a r. L a w  Cas. 182 (1887): 57 L . T . Rep. 632) 
considered. (A dm . D iv .)  The B icn  ..................  558

Sec H a rb o u r-m a s te r, N o. 1.

D A M A G E S .
See C arriage  of Goods, Nos. 14, 23, 24—C ollis ion ,

N o. 5.

D A M A G E  TO  C ARG O .
See C arriage  o f Goods, Nos. 12, 13.

“ D A Y .  '
See C arriage  o f Goods, No. 17.

D E A D  F R E IG H T .
See C arriage  of Goods, Nos. 28, 29, 30. 48, 49— 

C h a rte r-p a r ty , No. 4.

D E B E N T U R E S .
See M o rtg a g o r and M ortgagee, N o. 1.

D E C K  C ARG O .
See C arriage  o f Goods, N o. 49.

D E L A Y .
See C arriage  o f Goods, N o. 5.

D E M IS E .
See L im ita t io n  o f L ia b i l it y ,  N o . 1.

D E M U R R A G E .
See C arriage  of Goods, Nos. 9 and 14 to  20— C harte r- 

p a rty , Nos. 4, 5— C ollis ion , N o. 5.

D E T E N T IO N .
See C arriage  o f Goods, N o. 14— C ollis ion , N o. 5—

R ig h t o f A c tion .

D E V IA T IO N .
See C arriage  of Goods, Nos. 21, 22—M a rin e  Insurance,

N o. 10.

D IS C H A R G E .
See C arriage  of Goods, No. 38—Seamen, No. 10.
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D IS C O N T IN U A N C E .
See P ra c tice , No. 2.

D IS E A S E .
See Seamen, N o. 11.

D IS E A S E S  O F A N IM A L S  A C T  1894.
Jtece iver o f w reck— B u r ia l o f carcases washed 

ashore. A  vessel c a r ry in g  a ca rgo  o f frozen 
m eat ra n  ashore. Some o f the  carcases were 
washed ashore and by d irection, o f the  B o a rd  o f 
T ra d e  w ere b u rie d  b y  the  D eceiver o f W reck.
The carcases were fre e  fro m  disease and frozen 
when shipped. H e ld  (a ffirm in g  the  decis ion o f 
the  C oun ty  C o u rt judg e ), th a t the  expenses o f 
b u r ia l were recoverab le  fro m  the  ow ners o f the  
vessel under sect. 46 o f the  Diseases o f  A n im a ls  
A c t 1894. (D iv . C t.) The S u e v ic ; C o rn w a ll 
C oun ty  C o u n c il v. Oceanic Steam  N a v ig a tio n  

■Company L im ite d  ......................................................... 149

D IS P A T C H .
See C arriage  o f Goods, N o. 20.

D IS P A T C H  M O N E Y .
See C arriage  o f Goods, N o . 39.

“ D IS P U T E .”
See C arriage  o f Goods, N o. 1.

See C ollis ion , N o. 32.

E N D  O F V O Y A G E .
See Seamen, N o . 10.

“ E N G A G E D  S E R V IC E S .”
See Salvage, N o. 3.

E S T O P P E L .
See M a rin e  Insurance, N o. 21— M o rtg a g o r and  

M ortgagee, N o. 2.

E X C E S S  O F C ARG O .
See C arriage  o f Goods, N o. 23.

F A IL U R E  TO  S T A N D  B Y .
See C ollis ion , Nos. 6, 25.

F A IR W A Y .
See C ollis ion , N o. 21.

F I .  F A .,  W R IT  OF.
See B i l l  o f L a d in g .

F IR E .
See G enera l A verage, N o. 2.

D O C K .
See B ig h t  o f A c tion .

F IS H E R Y .
See Lam age , No.. 3.

D O C K  D U E S .
¿Exemption— L ig h te rs— W est In d ia  D ock A c t 1831, 

s. 83— St. K a th e r in e ’s D ock A c t 1864, s. 136.— 
T h e  W est In d ia  D ock A c t 1831, w h ich  empowers 
the  dock oom pany to  levy  dues on  lig h te rs  
e n te rin g  the  dock, by  sect. 83, p rov ides an 
exem ption  fro m  dock dues in  th e  case o f 
lig h te rs  e n te rin g  the  dock to  d ischarge  o r 
receive goods to  o r  fro m  any sh ip  o r vessel 
ly in g  th e re in  so long  as such vessel sha ll be 
bond fide  engaged in  d ischa rg in g  o r  rece iv ing . 
Sect. 136 o f the  London  and St. K a th e r in e ’s 
.Dock A c t 1864 con ta ins a s im ila r  exe m ption  “  so 
lo n g  as the  lig h te r  is bond fide  engaged in  so 
d isch a rg in g  o r  re ce iv ing  goods.”  (1) T w o  
lig h te rs  w e n t in to  the  dock in te n d in g  to  d is 
cha rge  goods in to  a sh ip  then  ly in g  in  the  dock. 
T h ro u g h  no fa u lt  o f the lig h te rs  th e  sh ip  be ing 
fu l ly  loaded was unab le  to  receive the  goods, 
and the  lig h te rs  le f t  the  dock w ith o u t d is 
ch a rg in g  th e ir  cargo. (2) A  lig h te r  w ent in to  
the  dock to  d ischarge goods in to  a sh ip  ly in g  
in  the  dock. T h e  d ischarge was com pleted on a 
S a tu rday  a fte rnoon, and the  lig h te r  m ig h t have 
le f t  the  dock on the  S a tu rday evening o r e a r ly  
-on the  S unday m o rn ing . She rem ained in  fac t 
in  the  dock t i l l  the  M onday m o rn in g  (3) A  
lig h te r  w ent in to  the  dock to  d ischarge goods 
in to  a sh ip  ly in g  in  the  dock. T h ro u g h  no fa u lt  
-of th e  lig h te r  the  sh ip  be ing  fu l ly  loaded was 
unable  to  receive the  goods. The lig h te r re 
m a ined in  the  dock, and a fte rw a rds  d ischarged 
the  goods in to  anothe r sh ip  w hich was no t in  
the  dock when she f irs t en tered it ,  b u t came in  
la te r. H e ld , th a t in  every case the  lig h te rs  
w ere no t exem pt fro m  l ia b i l i t y  to  pay dock dues, 
Lo rds  A shbourne -and A tk in so n  d issen ting  as to  
the  f irs t case. Ju d g m e n t o f the  C o u rt o f A ppe a l 
reversed. (H . o f L .) London  and In d ia  Docks 
Com pany  v. Thames S team  T u g  and L ig h te ra g e  
C om p any ; Same v. M c D o u g a ll and  B o n th ro n  
L im ite d ;  Same v. Page, Son, and B as t L im ite d  162

D R IF T  N E T  V E S S E L S .
See C ollis ion , Nos. 16, 27.

E J V S D E M  G E N E R IS .
See C arriage  o f Goods, Nos. 4, 5, 8— C h a rte r-p a rty , 

N o. 3.

F L A R E S .
See C ollis ion , No. 30.

F L E E T .
See C ollis ion , N o. 20.

FOG.
See C o llis io n , Nos. 8, 10, 17, 18, 19.

F O R F E IT U R E  O F S H IP .
See J u r is d ic t io n .

F O R T N IG H T L Y  S A IL IN G S .
See C arriage  o f G o o d s ,N o. 33.

F O U N D E R IN G .
See C ollis ion , No. 37.

F R E IG H T .
See C arriage  of Goods, Nos. 28, 29, 30, 32, 48, 49— 

C h a rte r-p a r ty , N o. 4— M a rin e  Insurance, No. 8—  
Necessaries, N o. 3.

F R E IG H T  P O L IC Y .
See M a rin e  Insurance, No. 8.

F R U S T R A T IO N .
See C arriage  of Goods, N o. 40.

G A L L E O N S  R E A C H .
See C ollis ion , N o. 39.

G E N E R A L  A V E R A G E .
1. Dam age by co llis ion  w ith  quay—P e rils— U n

load ing  Dam age to cargo— T ransh ipm en t—
C o n tr ib u t io n .— A  sh ip  in  endeavouring  to  avo id  
o rd in a ry  dangers o f n a v ig a tio n  was in ju re d , 
and p u t back fo r  repa irs . T h e  cargo, w h ich  was 
n o t im p e rille d , was neoessarily unloaded to  
enable the  vessel to  be repa ired , and was 
dam aged w h ils t be ing unloaded. H e ld , th a t 
such dam age d id  n o t e n tit le  the  cargo ow ners to  
genera l average c o n tr ib u t io n  fro m  the  sh ip 
owners. (L o rd  A lverstone, L C .J . )  H a m e l v. 
P en insu la r and O rie n ta l S team  N a v ig a tio n  Com- 
V ^nV ................................................................................. 71
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2. F ire  D am age by water— “  In h e re n t vice ” — 
Y o rk -A n tw e rp  Mules 1890— A  sh ip  was loaded 
w ith  a cargo o f coal, p a r t  o f w h ich  took fire  
d u r in g  the  voyage th ro u g h  spontaneous com
bustion, and the  rest o f  the oa rgo was damaged 
by w a te r used in  e x tin g u ish in g  the  fire . The 
owners o f th e  oa rgo c la im ed  against the  sh ip 
owners fo r  genera l average c o n tr ib u t io n . H e ld , 
th a t the  shipow ners w ere lia b le  on  a general 
average c la im , tho ugh  the  f ire  was caused by 
the  spontaneous com bustion o f the oa rgo ; and 
th a t the re  was n o th in g  in  the  “  Y o rk -A n tw e rp  
R ules 1890,”  w h ich  w ere inoo rpo ra ted  in  the  
h il ls  o f  la d in g , o r  in  sect. 502 o f the M e rchan t 
S h ip p in g  A c t 1894 to  re lie ve  them  fro m  the 
l ia b i l i ty .  Ju d g m e n t o f  the  c o u rt below 
affirm ed. (H . o f  L .)  Oreenskields, Cowie 
and Co. v. Thomas Stevens and Sons ................. ’ 167

G O O LE  R E A C H .
See C o llis ion , N o. 7.

H A R B O U R .
See N av iga b le  W aters.

H A R B O U R  A U T H O R IT IE S .
See H arbour-m aster.

H A R B O U R M A S T E R .
* i f - u^ lo r ’,ty  M o o rin g  —  A b n o rm a l flo o d .— A

harbou r-m aste r ordered  tw o  vessels to  be re 
m oved fro m  th e ir  m oorings in  a r iv e r  fo r  a 
tem pora ry  purpose, and to  be m oored in  a less 
secure pos ition . W h ile  they were in  th is  posi
t io n  an abnorm al and unprecedented flood 
occurred, and the  vessels w ere d r iv e n  fro m  th e ir  
m oorings and  susta ined damage. There  was 
evidence th a t the  vessels m ig h t have been moved 
back to  th e ir  o r ig in a l p o s itio n  before th e  occu r
rence o f  the  flood. H e ld , th a t the  h a rb o u r
m aster acted w ith in  the  scope o f h is  a u th o r ity , 
and th a t the  h a rb o u r a u th o r ity  were lia b le  fo r  
the  dam age to  the  vessels. Jud gm en t o f the  
c o u rt be low  affirm ed. (P .C .) H ast London  
H a rb o u r B oard ' v. C aledon ia  S h ip p in g  Com- 
p a n y ; Same v. C o lo n ia l F isheries Com pany  ....... 59

2. H a rb o u r a u th o r ity —P lace and  m ethod o f 
m ooring .—T h e  place and m ethod o f m o o rin g  
vessels in  a  p o r t  is  w ith in  the  a u th o r ity  o f the  
p o rt c a p ta in  o r  ha rbou r-m aste r. (P. C.) H ast 
London  H a rb o u r B o a rd  v. C aledonia  S h ip p in g  
C om pany;  Same v. C o lo n ia l F isheries Com- 
VanV .................................................................................. 59

H U L L
See C arriage  o f Goods, N o. 9.

H Y P O T H E T IC A L  F A C T S .
See C arriage  o f Goods, N o. Zb—P rac tice , N o. 3.

H U M B E R  R U L E S  A N D  B Y -L A W S .
See C ollis ion , N o. 43.

IC E .
See C arriage  o f Goods, N o. 4.

IM M IG R A T IO N  R E S T R IC T IO N  A C T  1901.
See Seamen, No. 6.

IN C H M A R E E  C L A U S E .
See M a rin e  Insurance, Nos. 15, 16.

IN C O M E  T A X  A C TS .
Lost sh ip—C o n tin u ity  o f business.— A  l im ite d  com 

pany was fo rm ed to  purchase and tra d e  w ith  a  
steam ship, and, in  the  event o f he r loss o r sale, 
to  acqu ire  some o th e r steam ship, “  b u t so th a t 
th e  com pany sha ll n o t ow n a t an y  one tim e  m ore  
than one s h ip .”  The com pany purchased one

and tra ded  w ith  he r fro m  the I4 th  Oct.
1901 to  tho  1st A p r i l  1905, when she was lo 6t  a t 
sea. W ith  th e  insurance moneys the  com pany 
purchased anothe r, and she commenced h e r 
voyages on  the  17th Oct. 1906 and so con tinued 

i,5 i H rK x ' ° f  assessment to  incom e tax . 
H e ld , th a t the com pany w ere c a r ry in g  on  one 
business th ro u g h o u t, and th a t a new business 
was n o t s ta rted  when the  one sh ip  was lost and 
toe  o th e r was acquired. (B ra y , J .) M erch is ton  
Steam ship C om pany L im ite d  (apps.) v. T u rn e r  
N®P-) .............................................................................. 487

“ IN C R E A S E D  V A L U E ”  P O L IC Y .
See M a rin e  Insu rance, N o. 18.

IN D E M N IT Y .
See C a rr ia g e  o f Goods, N o. 24.

IN E V IT A B L E  A C C ID E N T .
See C ollis ion , Nos. 8, 9—D am age, No. 2—Salvager  

N o. 3.

IN F E R E N C E .
See P rac tice , N o. 4—Seamen, N o. 2.

IN H E R E N T  V IC E .
See G enera l A verage, N o. 2.

IN T E R P L E A D E R .
See B i l l  o f L a d in g .

J O IN D E R  O F  P A R T IE S .
See C arriage  o f Goods, N o . 36—P ra c tice , No. 5.

J U D G M E N T  C R E D IT O R .
See B i l l  o f L a d in g .

J U D IC A T U R E  A C T  1873.
See C ollis ion , Nos. 2, 3.

J U R IS D IC T IO N .
F o rfe itu re — M e rch a n t S h ip p in g  A c t  1894.—B y  t i le  

M e rdha n t S h ip p in g  A c t 1894, s. 76, i f  ,a sh ip  
has become sub jec t to  fo r fe itu re  un d e r the  A o t 
she m ay be b ro u g h t fo r  a d ju d ica tio n  “  before 
the  H ig h  C o u rt in  E n g la n d  o r  Ire la n d , o r 
before th e  C o u rt o f Session in  Scotland, and 
elsewhere be fore any C o lon ia l C o u rt o f 
A d m ira lty  o r V io e -A d m ira lty  C o u rt in  H is  
M a je s ty ’s D om in ions  and  the  co u rt m ay the re 
u p o n , ad ju dge  the  sh ip  . . .  to  be fo r fe ite d  
to  H is  M a je s ty .”  H e ld , th a t the  section con
fe rre d  a u th o r ity  upon no  c o u rt excep ting  those 
w ith in  the  dom in ions o f  the  C row n, and th a t a 
c o u rt established by tre a ty  in  a place such as 
Shangha i n o t w ith in  B r it is h  te r r i to r y  has no 
ju r is d ic t io n  to  ad judge  a  sh ip  fo r fe ite d  under 
the  said A c t. (P . C.) Owners, o f the M a o r i 
K in g  v. W a rre n  ..........................................................  24®

See P ractice , No. 14.

K IN G ’S R E G U L A T IO N S .
See C ollis ion , N o. 20.

L A N D IN G  A G E N T .
See C arriage  o f Goods, N o. 10.

L A N D IN G  S T A G E .
See P ractice , Nos. 6, 11.

L A T E N T  D E F E C T .
See M a rin e  Insurance, N o . 15.

L A Y  D A Y S .
See C arriage  o f Goods, Nos. 33, 39—C harte r-pa rty ,. 

N o. 1.
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L E R W IC K  H A R B O U R .
Seo C ollis ion , No. 23.

L E S S E E .
See D am age, N o. 3.

L IE N .
Seo C arriage  o f Goods, Nos. 28 to  31— C har ter-'party, 

Nos. 4, 5— M a rin e  Insu rance, N o. 19.

L IF E  S A L V A G E .
See Salvage, N o. 5.

L IF E -S A V IN G  A P P L IA N C E S  R U L E S .
1. M e rchan t S h ip p in g  A c t  1894— B o a rd  o f T r a d e -  

L ife  belts—Persons o th e r tha n  crew.— A  B r it is h  
ship, n o t ce rtified  to  c a r ry  passengers and em 
p loyed so le ly  an the  coasting  tra de , w ith  a  crew  
o f seven and twenty-seven o th e r persons on 
board, proceeded fro m  a p o r t  to  another vessel 
w h ich  was ly in g  also w ith in  the l im its  o f  the  
p o rt. She had on board seven life -be lts , and no 
more. H e ld 1, th a t the s>hip was, under the L ife -  
S av ing  A pp liances Rules, bound to  have on 
board one life -b e lt  fo r  each o f the  th ir ty - fo u r  
persons on b o a rd ; and, fu r th e r , th a t she was 
“  proceed ing on  a voyage o r excursion ”  w ith in  
the  m ean ing  o f  sect. 430 o f  the  M e rch a n t S h ip 
p in g  A c t 1894, and th a t the  m aster was lia b lo  
to  a pe n a lty  .for n o t h a v in g  a life -b e lt fo r  each 
person on  board. (K . B . D iv .)  Gcriochio (app.)
v. S tew ard  (resp.) ......................................................  226

2. The ru le  o f  the  L ife -S a v in g  A pp liances Rules 
made by the  B oa rd  o f T ra d e  under sect. 42? o f 
the  M e rch a n t S h ip p in g  A c t 1894, as to  steam
ships no t ce rtif ie d  to  c a rry  passengers and 
em ployed so le ly in  the  coasting tra de , re q u ir in g  
th a t such ships should c a r ry  life -b e lts  “  so th a t 
the re  m ay be one fo r  each person on board  the 
sh ip ,”  is no t confined to  p ro v id in g  a life -b e lt 
fo r  each one o f the  crew  on board, b u t requ ires 
a l ife -b e lt fo r  each person on board  the ship 
w hether such person is one o f the crew  o r not.
(K . B . D iv .)  Genochio (app.) v. S tew ard  (resp.) 226

L IG H T E R M E N .
See C arriage  o f Goods, Nos. 25 to  27.

L IG H T E R S .
See D ock Dues.

L IG H T S .
See C ollis ion , Nos. 21, 27, 30.

L IG H T S H IP .
Seo C ollis ion , Nos. 41, 42.

L IM IT A T IO N  O F L IA B IL IT Y .
1. “ O w ners” -—C harte re rs by demise.— C harte re rs

by dem ise are  “ o w n e rs ”  w ith in  the  meaning, 
o f sect. 503 o f  the  M e rchan t S h ip p in g  A c t 
1894, and the re fo re  can  l im i t  th e ir  l ia b i l i t y  
in  respect o f loss o r  dam age caused by the  
im p ro p e r n a v ig a tio n  o f the  charte red  sh ip  by  
th e ir  servants. Ju d g m e n t o f the courts below 
reversed. (H . o f L .)  S ir  Jo h n  Jackson  
L im ite d  v. Owners o f the S team ship B lanche  
and  others  ...................................................................... 37

2. R a ilw a y  com pany—A ff id a v it— A c tu a l fa u lt  or 
p r iv i ty .— A  steam ship owned by a ra ilw a y  com
pany was lost a t sea. Owners o f ca rgo  b ro u g h t 
o r  th rea tened to  b r in g  actions against the  r a i l 
w ay com pany fo r  loss o f  oargo. The ra ilw a y  
com pany in s titu te d  proceedings to  l im i t  th e ir  
l ia b i l i ty  under the  p rov is ions o f sect. 503 o f the  
M e rchan t S h ip p in g  A c t 1894. The p la in tiffs  
tendered an a ff id a v it b y  the  genera l m anager 
o f the  ra ilw a y  com pany in  p ro o f o f  the  a llega 
tion s  in  th e  se ttlem en t o f  c la im . T h e  de fen
dants contended th a t the  a ff id a v it should have 
been made by the  m anag ing  ow ne r o f th e  steam 

ship, th a t he was an ow ner w ith in  the m eaning 
o f the  w ord  in  sect. 503 o f the  M e rch a n t Ship* 
p in g  A c t 1894, th a t he was a t fa u lt  fo r  the  loss, 
and the re fo re  the  p la in tiffs  were n o t en title d  
to  l im i t  th e ir  l ia b i l i ty .  H e ld , th a t the  a ff id a v it 
by the  genera l m anager was suffic ient, and th a t 
the  p la in t if fs  w ere e n tit le d  to  l im i t  th e ir 
l ia b i l i ty .  (A dm . D iv .)  The Y a rm o u th  ..............  331

“ L IQ U ID A T E D  D E M A N D .”
See P rac tice , N o. 12.

L IS  A L I B I  P E N D E N S .
See P rac tice , No. 14.

L O A D IN G  B E R T H .
See C arriage  o f Goods, N o. 15.

L O A D IN G  P O R T.
See C arriage  o f Goods, No. 3.

L O A D IN G  T IM E .
See C arriage  o f Goods, N o. 8.

L O N D O N , P O R T  OF.
See C arriage  o f Goods, N o. 11.

LO O K -O U T .
See C ollis ion , N o. 19— M isdem eanour.

M A IN T E N A N C E .
'See Seamen, Nos. 9, 11, 12.

M A N A G E R .
See C arriage  o f Goods, N o. 31.

M A N A G IN G  O W N E R .
See L im ita t io n  o f L ia b il ity .

M A R IN E  IN S U R A N C E .
1. C onstructive  to ta l loss— Cost of re pa irs .—I n  de

c id in g  w hether a sh ip  seriously dam aged is a 
construc tive  to ta l loss, the test is w hether, 
h a v in g  re g a rd  to  a ll the  circum stances, a 
p ru d e n t un insured  ow ner w ou ld  sell he r or 
re p a ir  he r. I n  d e te rm in in g  th is  he is e n title d  
to  take  in to  account the  break-up  va lue  o f the 
ship. Ju d g m e n t o f the C ou rt o f A p pe a l re 
versed. A n g e l v. M erchan ts ’ M a rin e  Insurance  
C om pany  (9 A sp. M a r. L a w  Cas. 406; 88 L . T .
Rep. 717; (1903) 1 K . B . 811) ove rru led).
Y oung  v. T u r in g  (2 M . & G. 593) discussed.
(H . o f L .)  M acbeth  and  Co. v. M a r it im e  I n 
surance C om pany  ....................................................... . 52

2. Breach o f con tract— “  A g a in s t a l l  r is k s ” —  
C attle .—A  con trac t was made a t Buenos A yres 
fo r  the sale and sh ipm en t o f ca ttle  fro m  Buenos 
A yres to  D u rb a n  a t a p rice  w h ich  inc luded 
cost, fre ig h t, and insurance, the  insurance to  be 
“ aga ins t a l l  risks .”  The se ller ob ta ined and 
de live red  to  the purchasers an o rd in a ry  L lo y d ’s 
“ a l l  r isks liv e  s t o c k ”  p o licy , w h ich  con ta ined 
the clause “ W a rra n te d  free  o f cap ture , seizure, 
and de ten tion , and the consequences th e re o f.”  
D u r in g  the  voyage foo t-and-m outh  disease broke 
ou t am ongst the ca ttle , and the  a u th o r it ie s  a t 
D u rb a n  refused to  a llo w  the vessel to  en ter the 
p o rt, w ith  the resu lt th a t the ca tt le  were 
slaughtered on board, and sold a t a considerable 
loss. The u n d e rw rite rs  re fused to  pay upon the  
p o lic y  (except fo r  losses by death d u r in g  the 
voyage) on the  g round th a t they were protected 
by  the  fre e  o f cap tu re  and seizure clause. I n  an 
action  by  the  purchasers aga ins t the  s e lle r :
H e ld , th a t the  seller, in  p ro cu rin g  an insurance 
w h ich  d id  n o t p ro te c t the  purchaser aga inst the 
r is k  o f the  la n d in g  o f the  ca tt le  be ing  p ro h ib ite d  
by the  a u tho ritie s , had broken h is con trac t to  
procure an insurance “ aga ins t a l l  r isks ,”  and
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was lia b le  fo r  the  loss; and, fu r th e r , th a t 
evidence was no t adm issib le  to  show th a t a 
po licy  co n ta in ing  the  fre e  o f cap tu re  and seizure 
clause was a perfo rm ance o f the  con trac t to  
p rocure  an insurance aga ins t a ll risks. J u d g 
m ent o f C hannell, J . (10 Asp. M a r. L a w  Cas. 
455 - 96 L . T . Rep. 842; (1907) 1 K . B . 685) 
a ffirm ed. (C t. o f A p p .) Y u i l l  and  Go. v. Scott-
Robson 40

3. C apture  by be llig e ren t— T o ta l loss on ly— Tim e  
*mnUr/H— “  W a rra n te d  free  fro m  cap tu re .” — Apo licy— .. - - . . _

vessel was insured aga ins t p e rils  o f the  seas 
on a tim e  p o lic y  in  respect o f to ta l loss on ly . 
The p o lic y  con ta ined a clause “ w a rra n te d  free 
fro m  cap ture , seizure, de ten tion , and the  conse
quences o f h o s tilit ie s .”  She sailed, be ing  a 
n e u tra l, in  tim e  o f w a r fo r  a p o r t o f one of 
the be lligeren ts , ca rry in g  con traband o f w ar. 
I n  consequence o f dam age b y  p e rils  o f the  seas 
she gave up  the a tte m p t to  reach he r p o rt or 
destina tion , and m ade fo r  a p o r t o f re fuge, 
w hich she w ou ld  p ro b a b ly  have reached in
safety, b u t be fore she d id  so she was cap tured 
by  a sh ip  o f the  o the r b e llig e re n t, who p u t a
p rize  crew  on board  and d irec ted  he r to  proceed
to  a p o r t where a p rize  co u rt was s itt in g . ±5e_ 
fo re  reach ing  i t  she was to ta l ly  los t by  p e rils  
the seas in  consequence o f the  dam age w h ich  she 
had p rev ious ly  sustained. She was subsequently 
condemned by  the  p rize  cou rt. H e ld  (am rm - 
in g  the  ju d g m e n t o f the c o u rt below), th a t the 
u n d e rw rite rs  were no t lia b le  under the  po licy  
as fo r  a to ta l loss b y  p e rils  o f the seas, the  
cap tu re  h a v in g  been the cause o f the  loss to  
the owners. (H . o f L .)  A ndersen  v. M a rte n  ... 85

4 “ P ira c y  ” — R iv e r tra n s it—Non-disclosure o f 
m a te ria l facts—B o liv ia .—A n  arm ed op era tio n  
against the  p ro p e rty  o f a S tate  fo r  a p u b lic  
end— e%g %i o f es tab lish ing  a G overnm ent— 
a lthough  i t  m ay be ille g a l o r c r im in a l, and 
a lthough  c a rr ie d  o u t by persons no t ac tin g  on 
beha lf o f a society w h ich  is p o lit ic a lly  
organised, does no t am ount to  p ira c y  w ith in  the 
m eaning o f th a t w ord  in  a p o lic y  o f insurance.
T o  de term ine  the m ean ing  o f the w o rd  “  p ira te  ”  
in  a p o lic y  o f m a rine  insurance, the  n a tu ra l 
m eaning o f the  w o rd  as used by business men 
fo r  business purposes should be adopted. A  
m ore p o p u la r m eaning should be attached to  i t  
than  th a t used by w rite rs  on in te rn a tio n a l law . 
(P ick fo rd , J .)  R epu b lic  o f B o liv ia  v. In d e m n ity  
M u tu a l M a rin e  Assurance C om pany L im ite d  ... 117

5. C ontraband—Persons— B e llige ren ts .— The tra n s 
p o rt o f m il i ta r y  officers o f a b e llig e re n t S ta te  
as passengers on a n e u tra l sh ip  cap tu re d  and 
condemned by a p r ize  co u rt on the  g round  th a t 
the vessel wras tra n s p o rtin g  con traband persons 
does n o t am ount to  a breach o f w a rra n ty  
against “ con traband o f w a r ”  in  a p o lic y  of 
m a rine  insurance. (C t. o f A pp .) Yangtsze I n 
surance A ssocia tion L im ite d  v . In d e m n ity  
M u tu a l M a rin e  Assurance C om pany  ..................  138

6 . “ P ira c y  ”  —  Insu rgen ts  —  Non-disclosure of
m a te ria l facts.—S em b le : I f  a person opens a 
cover w h ich  m ay be used fo r  the  goods of 
d iffe re n t owners and he knows facts w h ich  are 
m a te ria l to  the insurance o f the  goods o f one 
and n o t m a te r ia l to  the insurance o f the goods 
of another— though  possib ly when he declares 
the goods to  w h ich  the facts are no t m a te r ia l i t  
m ay no t be necessary fo r  h im  to  disclose those 
facts w h ich  are m a te r ia l to  the  goods o f the  
o the r—as soon as he uses th a t cover fo r  the  
purpose o f in s u r in g  goods, to  w h ich  the  facts 
he knows a t the tim e  o f open ing  the  cover are 
m a te ria l, i t  is h is  d u ty  to  disclose them . (P ick- 
fo rd , J .) R epu b lic  o f B o liv ia  v. In d e m n ity  
M u tu a l M a rin e  Assurance C om pany  ..................  117

7. “ P ira c y  ”  —  Insu rgen ts  —  Non-disclosure of 
m a te ria l facts.— A  p o lic y  o f m a rine  insurance 
on goods and (or) m erchandise on a voyage up 
the A m azon fro m  P a ra  to  P ue rto  A lonzo and

PAGE
(or) o the r places on the r iv e r  A cre  and (or) in  
th a t d is tr ic t con ta ined a clause : “ W a rra n te d  
fre e  o f cap ture , seizure, and de ten tion , and c iv i l  
com m otions . . . p ira c y  excepted.”  The
goods and (or) m erchandise were stores and p ro 
vis ions w h ich  w ere shipped, by  an  a rrangem ent 
between the B ra z il ia n  and B o liv ia n  G ove rn
ments, b y  the  la tte r  to  p ro v is io n  th e ir  troops 
w ho were in  the  d is tr ic t  o f E l A c re  fo r  the  
purpose o f res is ting  an organised e xp ed ition  
w h ich  was seeking to  o ve rth ro w  the  B o liv ia n  
G overnm ent in  th a t d is tr ic t  and to  establish a 
re p u b lic  o f th e ir  own. The organisers o f the 
e xp e d itio n  the reupon f it te d  ou t tw o  ships w hich 
were arm ed fo r  the purpose o f in te rce p tin g  the 
vessel c a r ry in g  th e  goods fo r  the  B o liv ia n  
Governm ent, and they stopped the vessel in  
w h ich  the insured  goods were c a rr ie d  in  the 
r iv e r  A cre  and seized the  goods. I n  an action  
on the p o lic y  : H e ld , th a t the  defendants were 
no t liab le , and th a t the  w o rd  “  p ira c y  as used 
in  th is  p o lic y  m eant p ira c y  in  a p o p u la r or 
business sense, and ap p lie d  to  persons who 
p lundered  in d is c r im in a te ly  fo r  th e ir  ow n ends, 
and n o t to  persons who s im p ly  operated against 
the p ro p e rty  o f a p a r t ic u la r  S ta te  fo r  a p u b lic  
end, and the re fo re  th a t th is  was no t a loss by 
p ira tes  w ith in  the  m ean ing  o f the po licy  D e
c is ion o f P ic k fo rd , J . (99 L . T . R ep. 394; 11 
Asp. M a r. L a w  Cas. 117) a ffirm ed. (Ct. o f 
A p p .) R ep :b lic  o f B o liv ia  v. In d e m n ity  
M u tu a l M a rin e  Assurance Com pany L im ite d  ... 218

F re ig h t p o lic y— C onstructive  to ta l loss Aban-
' donm ent.— T h *  p la in t if fs , be ing  ow ners o f  ,a 
sh ip , insured  the  fre ig h t in tended to  be earned 
on a p a r t ic u la r  voyage w ith  the de fendant and 
o the r u n d e rw rite rs . O w ing  to  stress o f w eather, 
the  sh ip  became a constructive  to ta l loss, and 
on the  20th Jan . 1906 no tice o f abandonm ent 
was g iven  to  the  de fendant. The no tice con
ta in e d  the fo llo w in g  foo tno te  : I n  the  event o f 
yo u r d e c lin in g  to  accept abandonm ent, i t  sha ll 
be understood th a t you agree to  the assured 
be ing  placed in  the  same po s itio n  as i f  a w r i t  
had  been issued th is  day fo r  the  am ount o f you r 
p o lic y .”  The no tice  o f abandonm ent was no t 
accepted, b u t the de fendant in it ia l le d  the  fo o t
note. T h e  sh ip  was subsequently sold to  the 
cargo owners, w ho c a rr ie d  on the  voyage, b u t 
the  cost o f re pa irs  and tow age necessary fo r  
e a rn in g  the  fre ig h t considerab ly  exceeded the  
am oun t o f f re ig h t rece ivab le  by  them . H e ld , 
th a t the  date on w h ich  the  no tice o f abandon
m ent was g iven  m ust be take n  as the  da te on 
w h ich  the  r ig h ts  o f the  p a rties  were to  be ascer
ta in ed , th a t on th a t da te  the re  was a to ta l loss 
o f fre ig h t, and the  fa c t th a t the^ fre ig h t was 
earned subsequently d id  no t d ise n title  the 
p la in t i f f  to  recover. (P ick fo rd , J .) Barque  
R obe rt S. B e rn a rd  C om pany L im ite d  v. M u rto n  299

9. Reinsurance— Assignm ent— Set-off— M a rin e  I n 
surance A c t  1906.— A  o la im  fo r  a to ta l loss upon 
a p o lic y  is a c la im  fo r  u n liq u id a te d  damages in  
the  n a tu re  o f an in d e m n ity . (H a m ilto n , J.) 
B a ke r  v. A dam  ................ .............................................. 368

10. B a r ra t ry — D e v ia tio n — N otice— M a rin e  In s u r
ance A c t 1906— A  p o lic y  effected on com m is
sions on the  V iduco  inc luded  b a r ra t ry  o f the  
m aster am ong the  insured  pe rils . The po licy  
also con ta ined the  fo llo w in g  clause : “ I n  the  
event o f the  vessel m a k in g  any d e v ia tio n  o r 
change o f voyage, i t  is m u tu a lly  agreed th a t 
such d e v ia tio n  o r change sha ll be h e ld  covered 
a t a p re m iu m  to  be a rranged, p ro v id e d  due 
no tice be g iven  by the  assured on reoe ip t o f 
advice o f such d e v ia tio n  o r change o f voyage.’ ’ 
The m aster made tw o  voyages fo r  h is  ow n 
benefit w ith o u t the  know ledge o r consent o f the 
assured, who rem ained in  ignorance o f them  
u n t i l  a fte r the  loss o f the  vessel. N o tice  o f the  
d e v ia tio n  was no t g iven  to  th e  u n d e rw rite rs  
u n t i l  a fte r the  loss. H e ld , in  an ac tio n  on the  
po licy , th a t bo th  voyages were b a rra tro u s , and,
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a lthough  devia tions, they d id  no t p u t an end to 
the p o licy , and the  assured were e n tit le d  to 
recover. Semblc, th a t the  no tice o f d e v ia tio n  
was good, a lth ough  n o t g iven  u n t i l  a fte r the 
loss, and th a t the am oun t o f a d d it io n a l p re 
m iu m  m ust be p a id  on the  assum ption th a t the 
fa c t o f the  d e v ia tio n  was kno w n to  bo th  pa rties  
a t the t im e  i t  too k  place. (H a m ilto n , J .) 
M entz , D ecker, and  Co. v. M a r it im e  Insurance  
C om pany L im ite d  ......................................................  339

11. R einsurance  —  A ssignm ent —  Set-off —  M a rin e  
Insu rance A c t 1906.— In  an  ac tion  by  the 
assignee o f a po licy , c la im s aga ins t the  assignor 
fo r  losses on o the r po lic ies cannot be set off, as 
the r ig h t  o f set-off by w ay o f defence to  an 
assignee’s c la im  is l im ite d  to  defences a r is in g  
ou t o f the co n tra c t con ta ined in  the  po licy  
assigned. D elias  v. N eptune  M a rin e  Insurance  
C om pany  (4 Asp. M a r. Law* Cas. 136, 213 (1879);
42 L . T . Rep. 35; 5 C. P . D iv . 34) fo llow ed. 
(H a m ilto n , J .) B a k e r  v. A dam  ..............................  368

12. Frozen m eat— T o ta l loss— C ondem nation  o f
cargo— S a n ita ry  a u th o r ity .— A  p o lic y  p rov ided  
fo r  the  insurance o f a cargo of frozen m eat 
“  a t and fro m  P o rt C halm ers to  Glasgow. R isk  
com m encing a t the  freez ing  w orks, and includes 
a p e rio d  . f  no t exceeding s ix ty  days a fte r 
a r r iv a l o f the vessel.”  The fo llo w in g  clause 
was pasted on the  face o f the  p o lic y :  “ W a r 
ran ted  free  fro m  p a r t ic u la r  average and loss 
unless caused by the  s tra nd ing , s in k in g , b u rn 
ing . o r co llis io n  o f the  sh ip  o r c ra f t  (the co llis io n  
to  be o f such a n a tu re  as m ay reasonably be 
supposed to  have caused o r led to  the damage 
c la im ed  fo r) . . . also p a r t ia l loss a r is in g
fro m  transh ipm en t. In c lu d in g  a ll r is k  o f c ra ft  
o r otherw ise to  and fro m  the  vessel.”  The 
m eat, w h ich  was in  good o rde r and co n d itio n  
a t the  incep tion  o f the  r isk , was seized by the 
sa n ita ry  a u th o r it ie s  on a r r iv a l a t G lasgow, and 
condemned as be ing  u n fit fo r  hum an consum p
tio n . The d e te r io ra tio n  o f the m eat happened 
on board  the  vessel, bu t was n o t caused by 
im p ro p e r dressing o r in  consequence o f t ra n 
sh ip m e n t; n e ithe r was the  vessel no r any c ra f t  
conveying the  m eat stranded, sunk, b u rn t, or 
in  co llis ion . A t  the  t r ia l  o f the  ac tion  to 
recover fo r  a to ta l loss under the po licy  
evidence was g iven  on be ha lf o f the defendants to  
the  effect th a t the  clause “  W a rra n te d  free  fro m  
p a rt ic u la r  average and loss, unless caused by 
the s tra n d in g , s in k in g , b u rn in g , o r co llis io n  o f 
the  sh ip  o r c ra ft ,”  &c., had  acquired a w e ll 
recognised m eaning— viz., th a t the  p o lic y  was 
w a rra n te d  free  n o t o n ly  fro m  p a rt ic u la r  
average unless caused b y  s tra nd ing , &c., o f sh ip  
o r c ra ft, b u t was also free  fro m  loss o f the 
sub jec t-m a tte r, to ta l o r p a r t ia l,  unless caused 
in  the  same w ay. H e ld , th a t the  w ords had 
acquired the  recognised m eaning proved by 
the  de fendan t’s witnesses, and th a t as the  loss 
in  question had no t occurred by s tra nd ing , 
s ink ing , b u rn in g , o r co llis io n  o f the  sh ip  or 
c ra ft, the de fendan t was no t lia b le  under the 
po licy . (H a m ilto n , J .) Otago F a rm e rs ' Co
op era tive  A ssocia tion o f N ew  Z ea land L im ite d
x. Thom pson  ..................................................................  403

13. C onstructive  to ta l loss— C anad ian  C iv i l  Code, 
a rt.  2522.— A  cargo o f goods was insured, the 
insurance be ing  expressed to  be “  aga ins t loss 
by  to ta l loss o f the  vessel and genera l average 
o n ly .”  The vessel was wrecked and submerged, 
b u t the  insurers o f the vessel refused to  tre a t 
he r as a construc tive  to ta l loss, and the  vessel 
was ra ised and re pa ire d  a t a loss. The cargo 
was to ta lly  lost. H e ld , th a t the loss covered 
by the  p o lic y  had in  fa c t occurred ; th a t the re  
was am ple evidence to  susta in the  find ings of 
the  ju r y  to  th a t e ffec t; and th a t the insurers of 
the  cargo w ere lia b le  on the po licy . Ju d gm en t 
o f the co u rt be low  reversed. (P r iv . Co.) 
M o n tre a l L ig h t , H eat, and  P ow er C om pany  v. 
o e dgw ick  and  others  ..................................................  437

PAGE
14. Open cover— V e rb a l agreem ent—S tam p A c t 

1891.—The p la in t if fs  effected a re insurance con
tra c t  by  w ay o f “ open c o v e r ”  w ith  the  de
fendan t, and subsequently p u t fo rw a rd  a po licy  
upon ce rta in  cargo in  respect o f w h ich  they 
had become lia b le  to  pay a loss on th e ir  o r ig in a l 
p o licy . The de fendant re fused to  s ign the 
p o lic y  on* the  g round  th a t the  p la in t if fs  had 
fa ile d  to  m ake a ll  the decla ra tions w h ich  ought 
p ro p e r ly  to  have been made by them  under 
th e ir  cover, and i t  was ve rb a lly  agreed th a t 
a person should be nom inated  to  c e r t ify  as to 
w hether o r no t a l l  the  dec la ra tions had been 
made by the p la in tiffs , and, i f  the person thus 
nom inated  ce rtified  th a t a ll the  decla rations 
had been m ade by the p la in t i f f ,  the  de fendant 
w ou ld  s ign  the p o lic y  and pay the loss. The 
person nom inated  ce rtified  th a t a l l  the dec la ra
tion s  had been made by the  p la in t i f fs ;  bu t, 
n o tw ith s ta n d in g , the de fendant re fused to  sign 
the  p o lic y  o r pay the  loss. I n  an ac tion  b rough t 
by  the  p la in t if fs  to  recover damages fo r  breach 
o f the  ve rb a l ag re e m e n t: H e ld , th a t the  action 
cou ld  no t be m a in ta ine d , fo r  i f  the de fendant 
were to  pay fo r  the loss, ho w ou ld  be p a y in g  
a sum o f m oney upon a loss re la tin g  to  sea 
insurance no t expressed in  a d u ly  stamped 
p o lic y  in  accord w ith  sect. 97 o f the  S tam p A c t 
1891, and he w ou ld  the re fo re  be lia b le  to  a 
p e n a lty ; and, secondly, because the verba l 
agreem ent was a con trac t fo r  sea insurance no t 
expressed in  a po licy  and consequently in v a lid  
under sect. 93 (1) o f the  S tam p A c t 1891. 
H ya m s  v. S tu a r t K in g  (99 L . T . Rep. 424;
(1908) 2 K . B . 696) d is tingu ished. (H a m ilto n ,
J .) G en fo rs ik r in gs  A ktiese lskabet [S kand i- 
n a v ia  Reinsurance C om pany o f Copenhagen) v.
D a Costa ..........................................................................  548

15. C urrency o f p o lic y— L a te n t defect— S tern  
fra m e .— A  p o lic y  o f m a rine  insurance in su r in g  
a sh ip  fo r  tw e lve  m onths fro m  the 8th  Dec.
1908 to the  8th  Dec. 1909 aga ins t the o rd in a ry  
L lo y d ’s pe rils , con ta ined the  fo llo w in g  clause :
“  T h is  insurance also spec ia lly  to  cover . . .
loss o f o r dam age to  h u ll . . . th ro u g h  any
la te n t .de fect in  the  . . . h u ll . . . p ro 
v ided  such loss o r damage has no t resu lted fro m  
w a n t o f due d iligence by the  owners o f the ship, 
o r any o f them , o r by  the m anage r.”  B efore  
the  po licy  came in to  existence the re  was a 
defect in  the stern fra m e  o f the sh ip  w hich had 
been covered up by the m akers and rem ained 
undiscoverab le  by reasonable inspection. The 
defect became v is ib le  d u r in g  the currency o f 
the  p o lic y  ow ing  to  o rd in a ry  w ear and tea r 
I n  an ac tion  by  the assured to  recover under 
the  p o lic y  the  cost o f re p la c in g  the stern 
f ra m e : H e ld , th a t the assured were no t en title d  
to  recover, as the re  had been no loss o r damage 
fro m  the p e rils  insured aga ins t d u r in g  the 
currency o f the  po licy . (S cru tton , J .) H utch in s  
B ro th e rs  v. R o ya l Exchange Assurance  ........... 580

16. Inchm aree clause.— R em arks as to  w h a t is re 
coverable under the Inchm aree clause. 
(S cru tton , J .) H utch in s  B ro th e rs  v. R o ya l 
Exchange Assurance ..................................................  580

17. M a te r ia l facts to be disclosed.— W here a con
tra c t  of m a rine  insurance is en te red  in to  
between a b ro ke r and u n d e rw r ite r the  m a te ria l 
facts to  be disclosed by the fo rm e r are as to  
the  sub jec t-m a tte r o f the  insurance, th a t is, the 
ship, and the  p e rils  to  w h ich  she is exposed.
On these facts the  u n d e rw r ite r m ust fo rm  his 
own ju d g m e n t o f the p rem ium , the judg m en t 
o f o the r people be ing  qu ite  im m a te r ia l. I t  is 
no t necessary th a t the  b ro ke r should disclose 
the name o f the assured, unless he is requested 
to  do so. (S cru tton , J .) Glasgow Assurance 
C o rp o ra tio n  L im ite d  v. W illia m  Symondson  
and Co.................................................................................  583

18. “  Increased value  ”  po lic ies .—A  co n tra c t fo r 
the  sale o f a cargo o f wheat upon c .i.f. term s 
conta ined the fo llo w in g  clause : “  S e lle r to  g ive



x x x MARITIME LAW OASES.

SUBJECTS OF CASES.

p o lic y  o f insurance fo r  2 pe r cent, over the 
invo ice  am ount, and any am ount in  excess to  
th a t fo r  se lle r’ s account in  case of to ta l loss 
o n ly .”  T h e re  w ere several dealings w ith  the  
cargo, w h ich  was u lt im a te ly  purchased by the 
defendants. T h e  p la ii it if fs ,  w ho were o r ig in a lly  
in te rested in  the  cargo, had, in  a d d itio n  to  the  
.o rd ina ry  po lic ies  o f insurance, take n  o u t tw o  
‘ •'increased v a lu e ”  po lic ies w h ich  they had no t 
passed on  to  the  buyers. A  loss h a v in g  
occu rred , the  p la in t if fs  sent the  de fendants the  
tw o  po lic ies in  question, and  asked them  to  
hand them  to  the  rece iver o f the  cargo, to  be 
handed by h itn  to  the  ad justers fo r  the  purpose 
o f  m a k in g  u p  the  genera l average statem ent, 
and “  thus establish the  am ount due to  us.”  
T h e  u n d e rw rite rs  in  due course p a id  the 
.amounts due un de r these tw o  po lic ies, w h ich  
the  de fendants re ta ined , i n  an a c tio n  b y  the  
p la in t if fs  fo r  m oney had and received to  the  
p la in t if fs ’ use : H e ld , th a t the  p la in t if fs  were 
e n title d  to  succeed as the  benefit o f the increased 
va lue  po lic ies  d id  n o t pass under the  co n tra c t 
o f sale. R a ll i  v. U n ive rsa l M a rin e  Insurance  
Com pany L im ite d  (1 M a r. L a w  Cas. 0 . S. 160, 
194, 197; 6 L . T . R ep. 34) and La ndau e r  v. 
Asser (93 L . T . Rep'. 20; (1905) 2 K . B .
144) d is tingu ished. (H a m ilto n , J .) ¿trass  v. 
S p ille rs  and B akers L im ite d  ..................................

1$. U n p a id  p rem ium s  —  L ie n  —  C ance lla tion  of 
po lic ies.— T h e p la in tiffs , b u ild e rs  o f a  steam 
ship, w ere in  Jan . 1908 m ortgagees m  
possession, On the  28th Jan . 1908 they cha r
tered  he r, w ith  an o p tio n  o f purchase, on tim e  
cha rte r. Clause 6 p ro v id e d  th a t the  charte rers 
were to  insu re  the h u ll, &C-, a t L lo y d  s in  the 
ow ner’s nam e fo r  40,000*. a ll r isks, and 20,000*. 
to ta l loss on ly . “  A l l  po lic ies to  be he ld  by 
approved Lo ndon  brokers, w ho sh a ll dea l w ith  
a ll c la im s as they a rise on beha lf o f owners, 
and cha rte re rs  sh a ll have a ll the  benefit and 
sha ll be he ld  free  o f a ll c la im s and lia b il i t ie s  
covered by the  said po lic ies .”  T h e  charte rers 
ins truc ted  the  defendants, insurance brokers, to  
effect a  num ber o f po lic ies on  the  steamship, 
in c lu d in g , beside the  40,000*. a l l  risks, and 
20,000*. to ta l loss on ly , insurances on disburse
ments and fre ig h t. A t  the  request o f the  
cha rte re rs  the  defendants w ro te  to  the  p la in tiffs  
a le tte r da ted the  18th M a rch  in fo rm in g  them  
o f the  insurances fo r  40,000*. and 20,000*., and 
c o n c lu d in g : “  W e have received ins truc tions
fro m  the  charterers to  ho ld  the  above po lic ies 
to  you r o rd e r, w hich we hereby u n de rtake  to  
do, sub ject to  ou r lie n  on same fo r  u n pa id  
p rem ium , i f  any.”  A t  th is  t im e  the  defendants 
had an agreem ent w ith  the  cha rte re rs  tha t, 
though  prem ium s w ere due on one paym ent 
fro m  the defendants to  the  u n d e rw rite rs , the  
charte rers  should pay the  de fendants in  fo u r
payments, one cash dow n, and th ree  by  three, 
six, and  n ine  m onths’ b il ls  w ith  in te res t. T h e
charterers, in fo rm ed  the p la in t if fs  o f th is  
arrangem ent, and also th a t they need have no 
m isg iv ings as to  the  u n pa id  p o rtio n . As a 
m a tte r o f fa c t the  cash p o rtio n  was n o t p a id  as 
arranged. The f irs t b i l l  became due on the 
21st Jun e  1908, and the  defendants extended the  
tim e  fo r  paym ent fo r  one m onth, and in fo rm ed  
the p la in tiffs , w ho d id  no t ob jec t. On the  
29th Jun e  i t  was b ro u g h t to  the p la in t if fs ’ a tten 
tio n  by  th e ir  brokers th a t defendants m ig h t 
have a c la im  fo r  prem ium s to  set o ff aga inst 
any sum they collected fo r  losses. The steam
ship suffered dam age, and the  p la in t if fs  p a id  
the cost o f repa irs . On the 24th J u ly  the defen
dants in fo rm e d  the  p la in t if fs  th a t the postponed 
b i l l  was n o t p a id , and th a t “  i f  n o t p a id  b y  the 
charte rers on M o nday  n e x t we sha ll be com- 
co lled to  canoel these po lic ies ” ; and on the  
29th J u ly  in fo rm ed  the  p la in t if fs  th a t the  cash 
p o rtio n  o f the  p rem ium  was s t i l l  unpa id , and 
they m ust cancel the  po lic ies unless the p la in 
t iffs  guaranteed them  the  cash paym ent o f

838*. 18s. and  the  b i l l  fo r  636*. 8s. 8d. The 
p la in t if fs  d id  n o t guaran tee the  paym ents, and 
the  de fendants the reupon cancelled the po lic ies 
and received a la rg e  sum fo r  re tu rn  prem ium s.
T h e  b roke rs  then, w ith  the  consent o f the  p la in 
t if fs , co llected the  average loss, b u t c la im ed  to 
re ta in  i t  by  v ir tu e  o f th e ir  lie n  fo r  prem ium s.
I n  an ac tion  b ro u g h t by the  p la in t if fs  c la im in g  
768*. 11s. l i d .  as balance o f a loss collected by 
the  de fendants as b rokers, a fte r c re d it in g  
them  w ith  ce rta in  p rem ium s p a id  by  then»: 
H e ld , (1) th a t the unpa id  p rem ium s m ust be 
lim ite d  to  those on the  tw o  po lic ies in  q u e s tio n ; 
and (2) th a t the  defendants, be ing  un de r no 
d u ty  to  disclose to  the  p la in t if fs  the  am ount 
o f p rem ium s u n pa id , w ere no t estopped fro m  
a lle g in g  th a t the  cash p o rtio n  o f the  p rem ium  
was in  fa c t unpa id . Qucerc, w hether a lie n  on 
documents gives a lie n  on proceeds collected 
under them ? West o f E n g la n d  B ank  v. 
B atche lo r (46 L . T . Rep. 132; 51 L .  J . 199, Ch.) 
considered. (S cru tton , J .) F a ir f ie ld  S h ip 
b u ild in g  and E n g in e e rin g  Com pany L im ite d  v. 
G ardner, M o u n ta in , and  Co. L im ite d  ..................  594

20. V a ria t io n  o f cha rte r— S tra n d in g —-Tota.I loss.—  
A  sh ip  was insured  by a po licy  o f insurance fo r 
a voyage fro m  N ewcastle , N .S .W ., “  to  p o r t o r 
ports , place o r places o f c a ll and (or) discharge 
backwards and fo rw a rd s  and fo rw ards  and 
backwards, in  any o rd e r o r  ro ta tio n , on the  
W est Coast o f South A m erioa , and w h ile  in  
p o rt fo r  th i r t y  days a fte r a r r iv a l,  however
em ployed, o r  u n t i l  sa ilin g  on n e x t voyage, 
w h ichever m ay f irs t occu r.”  B y  the  term s o f a
c h a rte r-p a r ty  the  vessel was to  load  a cargo  o f 
coal a t N ewcastle , N .S .W ., and^ to  d ischarge 
a t  V a lp a ra iso , and the  b ills  o l la d in g  were 
issued m a k in g  i t  d e live ra b le  a t  th a t po rt. 
U n tie r a second c h a rte r-p a r ty  she was to  pro- 
ceed to  T o c o p illa  and the re  load  a cargo o f 
n itra te  fo r  a E uropean p o rt. On reach ing  
V a lp a ra iso  i t  was agreed between the ship- 
owners and the  cha rte re rs  under the f irs t 
c h a rte r-p a rty  th a t, instead o f d e liv e r in g  the 
w hole  o f the  cargo o f coal a t V a lp a ra iso , the 
vessel should proceed w ith  800 o r  _ 900 tons o f 
coal to  T o co p illa  and the re  d e liv e r to  the 
charterers. I n  consequence o f th is  v a r ia tio n  
o f the  ch a rte r the  ca p ta in  was re lieved fro m  
the  necessity o f ta k in g  b a lla s t on board  fo r 
the  voyage fro m  V a lp a ra iso  to  T o cop illa . The 
vessel stranded on the  voyage and became a 
to ta l loss. H e ld , th a t the  loss was covered 
by the po licy . (S cru tton , J .) S a ilin g  S h ip  
K ynance Com pany L im ite d  v. J  oung  ..............  596

21. U n d e rw rite r— P r in c ip a l and  agent Estoppel.
— A n  u n d e rw r ite r em ployed an agent to  under
w r ite  fo r  h im  by a w r it te n  a u th o r ity  w hich 
exp ired  on the  31st Dec. 1909. P r io r  to  th is  
da te  the u n d e rw r ite r had p a id  m any losses on 
pel icies effected th ro u g h  the  agent, b u t n e ithe r 
a t the  end o f 1909 no r a t any t im e  had he ever 
g iven  any no tice  to  those w ith  whom  he had 
done such u n d e rw r it in g  business th a t the agent’s 
a u th o r ity  to  act fo r  h im  had been de term ined, 
no r had he g iven  any no tice  o f the  fa c t a t 
L lo y d ’s. I n  an action  by  the  p la in t if fs  in  
respect o f ce rta in  po lic ies ostensib ly un de r
w r it te n  by the  u n d e rw r ite r, w ho was de fendant, 
th ro u g h  the  agent a fte r the  31st Dec. 1909: 
H e ld , th a t the  de fendant was estopped fro m  
de ny ing  the  agent’ s a u th o r ity  _ to  act on h is 
beha lf, as he had g iven  no no tice  o f the d e te r
m in a tio n  o f the  a u th o r ity . S carf v. Ja rd tne  
(47 L . T . Rep. 258; (1882) 7 A p p . Cas. 345), 
D rew  v. N u n n  (40 L . T . Rep. 571; (1879)
4 Q. B . T)iv. 561), T ruem an  v. Lo d e r (11 A . &
E. 589 (1840) fo llow ed. (S cru tton , J .)  W illis ,
Taber, and, Co. L im ite d  v. Joyce  ..........................  601

See C a rr ia g e  o f Goods—P ractice .

M A R IT IM E  L IE N .
See Necessaries.
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M A S T E R  A N D  S E R V A N T . 
See C o llis io n , No. 11.
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M A S T E R ’S D IS B U R S E M E N T S .
■Short Cause R ules  1908—P rac tice—Necessaries— 

A ff id a v it .— A  m aster d re w  b ills  on hfs owners 
in  fa v o u r o f coal m erchants who had supplied 
coals to  the  sh ip  he com manded. The b ills  
were accepted, b u t were d ishonoured on p re 
sentation . The coal merchants issued a w r i t  
in  persbnam  in  the  A d m ira lty  D iv is io n  against 
the m aster, and on a summons fo r  d ire c tions  
i t  was ordered  th a t the  cause should be set 
dow n fo r  t r ia l  as a sho rt cause, and th a t 
evjdence m ig h t be g iven  by a ff id a v it. H e ld , 
th a t the  m aster was liab le , b u t th a t he had a 

a^ nst s^ip. fo r  h is  disbursem ents. 
(Adm . D iv .)  2'he C a iro /  W atson and P a rk e r  
v. G regory  ......................................................................  161

M A S T E R ’ S L IE N .
See M a ste r's  Disbursements.

M A T E R IA L  F A C T S .
See M a rin e  Insurance, N o. 17.

M E A S U R E  O F D A M A G E S .
See C arriage  o f Goods, N o. 23— C ollis ion , No. 37.

M E D W A Y  B Y -L A W S  1895.
See C ollis ion , N o . 10.

M E R C H A N T  S H IP P IN G  A C TS .
See J u r is d ic tio n — Seaman, Nos. 1, 2.

M E R S E Y .
See C ollis ion , N o. 26.

M IS D E M E A N O U R .
D ook-ou t— M e rchan t Ship-p ing A c t 1894.— W here 

a sh ipm aster w ho o m itte d  to  p u t a look-ou t 
m an in  a p rope r place and in  fa c t was n e g li
ge n tly  keep ing  a lo ok -ou t h im se lf, the  co u rt 
refused to h o ld  h im  g u ilty  o f an offence under 
sect. ,220 o f the  M e rch a n t S h ip p in g  A c t 1894, 
w hich, so fa r  as is  m a te r ia l, is as fo llo w s :
“  I f  a m aster, seaman, o r appren tice  be long ing  
to  a B r it is h  sh ip , by  w i l fu l  breach o f  d u ty , o r 
b y  neglect o f d u ty , om its  to  d o  any la w fu l act 
p rope r and re q u is ite  to  be done by h im  fo r 
p rese rv in g  the  sh ip  fro m  im m e d ia te  loss, 
destruc tion , o r serious dam age,”  he sha ll in  
respect o f each offence be g u ilty  o f a m is
dem eanour. (A dm . D iv .)  Deacon  v. Evans ... 550

2. Shares —  T rans fe r —  E stoppe l —  C o n flic tin g  ^  
equities. T h e  p la in t if fs , ow ners o f shares in  a 
sh ip , tra n s fe rre d  them  in to  the  nam e o f  the 
sen ior p a rtn e r o f a firm , w h ich  f irm  m anaged 

sh ip  s business as trustee fo r  the  p la in tiffs , 
the  ob jec t o f the  tra n s fe r be ing  to  fa c il ita te  
the  fo rm a tio n  o f a com pany w h ich  was to  p u r
chase the  sh ip . U pon  the  tra n s fe r the  senior 
p a rtn e r was reg is te red  in  the  re g is te r o f 
s h ip p in g  a t the  p o rt to  w h ich  the  sh ip  belonged 
as the  ow ner o f  the  shares. V a rio u s  a ttem pts 
were made to  fo rm  a com pany, b u t w ith o u t 
success, and the  above-m entioned shares were 
n o t reconveyed to  the  p la in tiffs . Subsequently 
a son o f the  sen io r p a rtn e r, who had charge  o f 
the  fina nc ia l a rrangem ents o f the  f irm , ob
ta ined  fo r  the  purposes o f the  f irm  fro m  the 
de fendant th ro u g h  an agent fo r  the  de fendan t 
a?  . Y-Ii r 0<u* t*16 know ledge o r  a u th o r ity  o f the 
• , an, adv4noe o f m oney w h ich  was
in tended to  be secured by a m ortgage  b y  the 
sen ior p a rtn e r o f (in te r  a lia )  the  above- 
m entioned shares. H e  ob ta ined  the  la t te r ’s 
s igna tu re  to  a p r in te d  fo rm  w ith  b la n k  spaces 
w h ich  was then handed to  the  de fend an t’s agent 
by whom  the  docum ent was subsequently fille d  
u p  as a m ortgage  o f the  shares to  the  de fendant, 
lh e  de fendan t had no know ledge th a t the 
sen ior p a rtn e r was m ere ly  a trus tee  o f  the 
shares fo r  the  p la in tiffs . T h e  de fend an t then 
reg is te red  the  docum ent as a m ortgage. U pon  
le a rn in g  w h a t had been done the  p la in t if fs  
c la im ed  as aga ins t the  de fendant a d e c la ra tio n  
th a t the  m ortgage  was vo id  and  an o rd e r th a t 
the  re g is te r should be re c tifie d  by  e xp ung in g  
£ 0 “  i t  the  e n try  o f the  m ortgage. H e ld , by 
the  C o u rt o f A ppe a l (revers ing the decis ion o f 
H ig h  am, J .) , th a t a lthough  the  p la in t if fs  had 
a llow ed the  sen io r p a rtn e r o f the  firm  to 
appear on the  re g is te r -as lega l ow ne r o f th e ir  
shares the  de fendan t was, under the  c irc u m 
stances o f the  case, n o t en title d  to  an equ itab le  
r ig h t  as against the  p la in t if fs  to  a cha rge  upon 
the  shares as secu rity  fo r  the  m oney advanced 
by h im . R im m e r  v. W ebster (86 L  T  Ren 
491; (1902) 2 Ch. 163) discussed. (Ct. o f  A p p  j
t fu rg is  and others  v. C onstantine  .............. . 130

See P ra c tice , No. 8

M O T IO N .
See P ra c tice , No. 8.

N A R R O W  C H A N N E L .
See C ollis ion , Nos. 22, 23, 24.

N A U T IC A L  ASSESSO RS. 
See P ractice , No. 9.

M O R T G A G E .
See Necessaries, N o. 3—P ractice , No. 8.

N A V IG A B L E  C H A N N E L .
Seo R ig h t o f A c tion .

M O R T G A G O R  A N D , M O R T G A G E E .
1. C om pany  —  D ebenture  —  A n c illa ry  m ortgage— 

S ubs titu ted  secu rity— R e g is tra tio n .—I n  sect. 14, 
sub-sect. 4, o f the  Companies A c t 1900 the 
words “ debentures co n ta in in g  any c h a rg e ”  are 
«equivalent to  debentures w h ich  have the  benefit 
° f  a charge. W here debenture stockholders 
a-re e n title d  to  the benefit o f a cove ring  deed 
° °n ta in in g  a charge under w h ich  they are 
un title d  p a r i passu, the  issue o f debenture stock 
am ounts to  a series o f debentures w ith in  the 
Companies A c t 1900, s. 14, sub-s. 4. W here 

i°*  fch0 p ro p e rty  specifica lly  m ortgaged is 
w ith d ra w n  and o th e r p ro p e rty  substitu ted  fo r 
i t  in  pursuance o f a p ro v is io n  to  th a t effeot 
con ta ined in  a tru s t deed to  secure debentures, 
o g is tra tio n  under sect. 14, sub-sect. 4, p ro tects 

o substitu ted p ro p e rty  as fu l ly  as the  o r ig in a l 
p ro p e rty , and w ith o u t any fu r th e r  re g is tra tio n  
under the A c t. (Chan. D iv .)  C unard  S team - 
n tP C om pany L im ite d  v. H e p  wood ..................  147

N A V IG A B L E  R IV E R .
See Dam age, No. 3.

N A V IG A B L E  W A T E R S .
1. P o rtla n d  B a rb o u r—P u b lic  r ig h ts .— The r ig h t

o f n a v ig a tio n  in  the p o rt o f P o rtla n d  is  a r ig h t  
o f passage, w ith  r ig h ts  o f s topp ing , anchoring, 
&c., fo r  purposes in c id e n ta l to  passage to  and 
fro . (A . T . Law rence, J .) D enaby and Cadeby 
M a in  C o llie rie s  L im ite d  v. A nson  ......................

2. P o rtla n d  H a rb o u r ■— M o o rin g  rig h ts . —  A
m em ber o f the  p u b lic  has no r ig h t  to  m oor a 
f lo a tin g  h u lk  o r  coal depot fo r  the purpose o f 
b u n ke rin g  ships w ith in  the  p o r t  o f P o rtla nd . 
(A . T . Lawrence, J .) D enaby and Cadeby  
M a in  C o llie ries  L im ite d  v. A nson  ......................

3. P o rtla n d  H a rb o u r— T it le  to so il.—T h e  t i t le  to  
the  so il in  the  p o rt o f P o rtla n d  is  vested in  the 
C row n sub ject o n ly  to  the p u b lic  r ig h ts  o f and 
inc ide n ta l to  navigation , ove r it .  (A . T .

348
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Law rence, J .) D enaby and Cadeby M a in  
C ollie ries  L im ite d  v. A nson  ..................................  348

4. P o rtla n d  H a rb o u r— P u b lic  r ig h ts .— M em bers 
o f th e  p u b lic  a re  no t e n title d  to  keep a f lo a tin g  
h u lk  o r  ooal de po t pe rm an en tly  in  P o rtla n d  
H a rb o u r fo r  the  purpose o f b u n ke rin g  ships 
w ith  coa l, even tho ugh  they cause no obstruc
t io n  to  n a v ig a tio n . Such an act cannot be 
ju s tifie d  as an act in c id e n ta l to  na v ig a tio n . 
D ecis ion o f A . T . Law rence, J . (11 Asp. M a r.
L a w  Cas. 348 (1910); 102 L . T . Rep. 76) a ffirm ed.
(Ct. o f A p p .) D enaby and Cadeby M a in  
C ollie ries  L im ite d  v. Anson  ..................................  471

N E C E S S A R IE S .
1. A c tio n  in  re m — A gen t— A d m ira lty  C o u rt A c t

1861.— A n  agent is e n title d  to  sue in  rem  fo r  
necessaries supp lied  to  a sh ip  un de r sect. 5 o f 
the  A d m ira lty  C ou rt A c t 1861, and is n o t neces
s a r ily  precluded fro m  recovering  by h a v in g  
g iven  c re d it in  the  account fu rn ished  to  his 
p r in c ip a l fo r  sums received. (P . C.) Foong  
T a i and Co. v. B uchhe iste r and  C o ......................  122

2. A c tio n  in  rem — Advances— A c tio n  in  personam.
— A  person w ho has made advances in  o rd e r to  
supp ly  necessaries to  a sh ip  on the  c re d it  o f 
the  sh ip  m ay in  some circum stances sue in  rem  
to  recover those advances a lth ough  he is no t 
e n title d  to  recover in  rpersonam  such advances 
fro m  every  person h a v in g  a p ro p r ie ta ry  in te res t 
in  e q u ity  in  the  sh ip . (P. C.) Foong T a i and  
Co. v. B uchhe is te r and  Co.......................................... 122

3. M o rtga ge— Coals—F r e ig h t—The  owners o f a 
B r it is h  steamship, w h ich  was m ortgaged to  
bu ild e rs  to  secure p a r t  o f the  purchase money, 
bough t ooal fo r  a voyage to  the  R iv e r  P la te  
and back. T h e  coa l was supp lied  to  the  ship 
a t B a rry  on the  c re d it  o f the  owners, paym ent 
be ing  made by b i l l  due and payable  a m onth 
a fte r the  su p p ly  o f the  coal. W hen the  b i l l  
fe ll due i t  was n o t m et. The owners also 
fa ile d  to  pay an ins ta lm en t o f the  purchase 
price , w hereupon the  m ortgagees—the bu ilde rs  
—took con s truc tive  possession o f the  steamship.
The bu ild e rs  t lie n  w ent in to  v o lu n ta ry  liq u id a 
tio n , and the  liq u id a to r  b ro u g h t the  sh ip  home, 
fre ig h t be ing  earned. The necessary men 
c la im ed  to  be p a id  o u t o f the fre ig h t the  sum 
due to  them  fo r  coals. H e ld , re ve rs ing  the  
decision o f the  re g is tra r, th a t the necessary men 
were n o t e n tit le d  to  be pa id  o u t o f the fre ig h t 
fo r  the  coal they had supp lied , fo r  i t  had 
become the  p ro p e rty  o f the  m ortgagors  and 
they had re ta ined  no in te res t in  it .  N o th in g  o f 
the irs , n e ith e r la b o u r no r m a te ria l, was used 
to  earn the  fre ig h t, and so they cou ld  have no 
in te res t in  the  fre ig h t, and i t  should  be pa id  
o u t to  the  mortgagees. (A dm . D iv .)  E l  
A rg e n tin o  ......................................................................  280

See M aste r's  D isbursements.

N E G L IG E N C E .
See C arriage  o f Goods, Nos. 2, 3, 13, 25, 26, 27— 

C o llis io n , Nos. 8, 11, 41, 42—D am age , N o. 3.

N O N -D IS C L O S U R E  O F M A T E R IA L  FA C T S .
See M a rin e  Insu rance , Nos. 4, 6, 7.

O N U S  O F P R O O F.
See C o llis io n , No. 12.

O P E N  C O Y E R .
See M a rin e  Insu rance , N o. 14

“  O W N E R S .”
See L im ita t io n  o f L ia b i l i t y , No. 1.

O Y S T E R S .
See D am age , No. 3.
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P A S S E N G E R S .

See L ife -S a v in g  A pp liances Rules.

P A Y M E N T  IN T O  C O U R T .
See P ra c tice , N o. 13.

P IL O T .
See C o llis ion , Nos. 8, 14, 17, 18.

P IL O T A G E  D U E S .
1. C anad ian  P iflo tage A c t— “ S h ip " — B a rg e .—

B y  the  C anad ian  P ilo ta g e  A c t, s. 58: “  E ve ry  
sh ip  w h ich  nav iga tes  w ith in  "  c e rta in  p ilo ta g e  
d is tr ic ts , “ sha ll pay p ilo ta g e  dues, unless 
. . . ^he  is exem pted under the  prov is ions o f
th is  A c t fro m  paym ent o f such dues.”  B y  
seek 59: “  T h e  fo llo w in g  ships . . . sha ll
be exem pted fro m  the  com pulsory paym ent o f 
p ilo ta ge  dues . . . ships p rope lled  w h o lly  op
in  p a r t  by  steam .”  H e ld , th a t a ba rge rig g e d  
as a schooner, h a v in g  masts w ith  gaffs used as 
de rricks  fo r  the d ischarge o f cargo, and sm a ll 
sails used to  steady he r in  a s trong  breeze, 
w hich cou ld n o t be na v ig a ted  as a s a ilin g  vessel 
in  the  o rd in a ry  w ay, b u t was in tended to  be, 
and was in  fa c t a lw ays, towed fro m  p o r t  to  
p o r t b y  a tug , was a “  sh ip  ”  w h ich  “  nav ig a ted  ”  
w ith in  the  m ean ing  o f the  A c t, and was no t 
“  p rope lled  w h o lly  o r  in  p a r t  by  steam ”  so as 
to  be exem pt iro m  the  paym ent o f p ilo ta g e  dues 
when n a v ig a tin g  w ith in  a  p ilo ta g e  d is tr ic t .  
Ju d g m e n t o f the  c o u rt be low  reversed. The 
Grandee (8 Exch. Rep. C anada 54, 79) djs- 
approved. (P . C.) St. Jo h n  P ilo t  Com 
m issioners v . C um berland R a ilw a y  and Coal 
C om pany  ..........................................................................  312

2. “ S h ip "  —  “ S team sh ips"  —  “ B a rg e ."  —
“  Ships p rope lle d  w h o lly  o r in  p a r t  by  steam ”  
a re  steamships w h ich  have e ith e r no  m o tive  
power b u t th e ir  steam engines o r have steam- 
engine pow er and some s a ilin g  power. (P. C.)
S t. Jo h n  P i lo t  Comm issioners  v. C um berland  
R a ilw a y  and C oal C om pany  ..................................  312

P IR A C Y .
See M a rin e  Insu rance , Nos. 3, 6, 7.

P L A G U E .
See C h a rte r-p a rty , No. 3.

P L E A D IN G .
See P ra c tice , Nos. 1, 10—Salvage, Nos. 1, 4.

P O L IC Y .
See M a rin e  Insurance.

P O R T L A N D .
See N a v ig a b le  W aters.

P O R T  O F H U L L .
See C arriage  o f Goods, N o. 9.

P O R T  O F L O N D O N .
See C arriage  o f Goods, N o . 11.

P O R T  O F R E F U G E .
See C arriage  o f Goods, N o. 48.

P O S S E S S IO N , A C T IO N  FO R .
See Co-owners.

P R A C T IC E .

1. Course to p lea d .— In  co llis io n  cases the 
m agnetic  o r tru e  course is the course w h ich  
should be pleaded, and no t the  compass course. 
(A dm . D iv .)  The R ie v a u lx  A bbey  ..................  427
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2. “ D iscon tinued  ac tio n  ”  —  Counter-claim , — 
O rder X X V I . ,  r. 1.—A  F rench steam ship was 
sunk a fte r co llis io n  w ith  a B r it is h  steamship.
The F rench owners arrested the E n g lish  vessel 
in  an action  in  rem . A t  noon on the  day a fte r 
the co llis ion , and be fore an appearanoe had 
been entered by the  defendants, the  so lic ito rs  
ac tin g  on beha lf o f the  F rench  owners filed  a 
praecipe p ra y in g  a release o f the  E n g lish  vessel 
as they had w ith d ra w n  the action. The 
m arshal the reupon released the E n g lish  vessel. 
L a te r on the  same day the  so lic ito rs  fo r  the 
F rench owners received a te leg ram  fro m  the 
de fendants ’ so lic ito rs  u n d e rta k in g  to  appear 
and p u t in  b a il, and ask ing  fo r  the  w r i t  to  be 
sent to  them  by post. The so lic ito rs  fo r  the 
F rench owners re p lie d : “  S a lyb ia  re leased; 
n o t p roceed ing w ith  ac tio n .”  These telegram s 
were con firm ed by le tte rs . On the fo llo w in g  
day the  so lic ito rs  ac tin g  fo r  the  E ng lish  vessel 
w ro te  saying  th e ir  c lien ts  had a counter-c la im , 
and ask ing  fo r  the  w r i t  to  be sent th a t they 
m ig h t en te r an appearance, and the y  then  entered 
an appearance in  London and sent the  praecipe 
o f appearance to  the  London agents o f the 
so lic ito rs  ac tin g  fo r  the F rench owners, who 
re tu rned  i t  say ing  they had no a u th o r ity  to  act 
in  the  d iscon tinued action. The so lic ito rs  fo r 
the de fendants then took o u t a summons before 
the re g is tra r c a llin g  on the p la in t if fs  in  the 
action to  file  a p re lim in a ry  act so th a t the 
coun te r-c la im  m ig h t be proceeded w ith . The 
re g is tra r dismissed the summons. The de fen
dants appealed to  the judge. H e ld , th a t the 
action  was “  w h o lly  d iscon tinued ”  w ith in  the 
m eaning o f O rder X X V I . ,  r . 1, o f the  Rules o f 
the Suprem e C o u r t; th a t a coun te r-c la im  can 
o n ly  be bo rn  o f a l iv in g  action ; th a t no cou n te r
c la im  ever was set u p ;  and th a t the  ap p lica 
tio n  th a t the F rench owners should be ordered 
to  file  a p re lim in a ry  act m ust be refused. 
B ild t  v. F o y  (1892, 9 T im es L . Rep. 34, 83) 
d is tingu ished . (Ad-m. D iv .)  The S a lyb ia  ......  358

3. H y p o th e tic a l facts.— The House o f Lo rds w il l
no t g ive  a decision upon a hyp o th e tica l state 
o f facts, w h ich  does n o t represent the re a l con
tra c t  between the  pa rties. (H . o f L .)  Qlasgoiv 
N a v ig a tio n  C om pany  v. I r o n  Ore C om pany  ......  387

4. In fe rence— N o o ra l evidence— House o f Lords. 
-j-W he re  the re  was no o ra l evidence g iven  on 
e ith e r side and the House o f Lo rds  was asked 
to  d ra w  the  p rope r in fe rence fro m  ad m itted  
facts, i t  reversed the  decision o f the  C o u rt o f 
A ppea l, w h ich  in  its  o p in io n  had draw n  the 
w ron g  inference. (H . o f L .)  Owners o f the 
Steam ship H ra u p n e r  v. Owners o f the Cargo
o f the H ra u p n e r;  The H ra u p n e r  ..........................  436

5 J o in d e r o f de fendants .— O rder X V I .  is n o t con
fined to jo in d e r o f pa rties, and th e - effect o f 
ru le  4 the reo f is  th a t persons m ay be jo ine d  as 
defendants in  the same action in  respect o f 
causes o f action w h ich  are no t necessarily 
lim ite d  by the  same state o f facts, contracts, 
and circum stances. (Ct. o f A pp .) C om pania  
Sansinena de Carnes Congeladas v. H o u ld e r  
B ro th e rs  and Co. L im ited , and  others ..............  525

6- L a n d in g  stage— Vessel.— A  co llis io n  between a 
steam ship and a la n d in g  stage is no t a co llis ion  
between vessels w ith in  the  m eaning o f O rder 
X IX . ,  r . 28, o f the R ules o f the Supreme
C ourt. (A dm . D iv .)  The C ra ig h a ll ..................

7. M a rin e  insurance  —  C onstructive  to ta l loss —  
J u r is d ic t io n .— W here  shipowners c la im ed  in  an 
action as fo r  a construc tive  to ta l loss under a 
po licy  o f m a rin e  insurance, the u n d e rw rite rs  
A pp lied  under O rd e r L ., r r .  1, 3, fo r  an o rde r 
th a t the  sh ip  m ig h t be b ro u g h t to  the  U n ite d  
k in g d o m  -at th e ir  r is k  and expense fo r  the 
Purposes o f p rese rva tion  and inspection. H e ld  
(revers ing the decision o f B ra y , J .), th a t the 
PJ>urt had ju r is d ic t io n  to  m ake the  o rde r, and 
th a t the  o rd e r should be made. (Ct. o f A pp.) 
s tea m sh ip  N ew  Orleans Com pany L im ite d  v. 

c

419

pag e
London  P ro v in c ia l M a rin e  and  General 
Insurance Com pany L im ite d  ..................................  225

8. M o rtga ge  —  R e g is tra tio n  —  M o tio n . —  I t  is
no t a convenien t w ay o f d e c id ing  w hether a 
m ortgage requires re g is tra t io n  under the  Com 
panies A c t 1900, s. 14, to n lake  a m o tion  under 
sect. 15 o f the  Companies A c t 1900 fo r  leave 
to  extend the  tim e  fo r  re g is tra tio n . E ven i f  
such an o rd e r is made on such a m o tion , i t  
does n o t decide th a t re g is tra t io n  o f the m o rt
gage is  in  fa c t necessary. Such a p o in t ou gh t 
to  be decided in  an action  p ro p e rly  constitu ted .
Re H a rro g a te  Estates L im ite d  (88 L . T . Rep.
82; (1903) 1 Ch. 498) no t fo llow ed. (Chan. D iv .)
Re C una rd  S team ship C o m p a n y ..............................  146

9. N a u t ic a l assessors—H u ty  o f ju d g e .— P e r L o rd  
A lverstone, L .C .J . : The n a u tica l assessors do 
no t con s titu te  the  cou rt, and w hatever th e ir 
advice i t  is the  d u ty  o f the ju d g e  to  decide the 
case on h is  ow n re spons ib ility . (Ct. o f A pp .)
The C ity  o f B e r lin  ......................................................  4

10. P le a d in g — N egligence  —  S alvage.—I t  is no t
necessary to  plead negligence in  o rd e r to  de feat 
a salvage c la im . (Adm . D iv .) The M arecha l 
Suchet ..............................................................................  553

11. P re lim in a ry  act—LCinding stage— Vessel.— A
steam ship .ran in to  a la n d in g  stage. The 
M ersey Docks and H a rb o u r B oard , owners o f 
the  stage, b ro u g h t an action  aga ins t the owners 
o f the  steam ship to  recover the dam age they 
had susta ined. The re g is tra r  made an o rde r 
th a t the  pa rties  to the  action  should m ake and 
file  p re lim  in a ry  acts. H a rg ra ve  Deane, J. 
a ffirm ed the  o rd e r o f the  re g is tra r. On a p p e a l: 
H e ld  (revers ing the o rd e r o f B a rg ra ve
Deane, J .), th a t the  owners o f the  steam ship 
were n o t bound to  file  a p re lim in a ry  act, as a 
co llis ion  between a steam ship and a la n d in g  
stage was no t a  co llis io n  between vessels w ith jn  
the m eaning o f  O rder X IX . ,  r. 28; th a t any 
p rev ious p ractice  w h ich  had existed under the 
A d m ira lty  R ules o f 1859 as to  the  f i l in g  o f p re 
lim in a ry  acts had been repealed by the 
inc lus ion o f the A d m ira lty  C o u rt R ules of 
1859 in  the  l is t  o f repealed ru les in  A p p e n d ix  0  
o f the  Rules o f the Suprem e C o u rt 1883, and 
th a t in  consequence o f th e ir  express repeal they 
were n o t ke p t in  fo rce  by the  p rov is ions o f 
O rder L X X I I . ,  r . 2. Re Bus f ie ld  (1886) 32 Ch.
D iv . 123) approved. (Ct. o f A pp .) The 
C ra ig h a ll ............, ........................................................  419

12. S h ip  —  Purchase by insta lm ents  — H e fa u lt — 
O rder X IV . ,  r .  1.—B y  an agreem ent in  w r it in g  
the  p la in tiffs , a f irm  o f sh ipbu ilde rs , un dertook 
to  b u ild , launch, and com plete  a steamer fo r 
the  defendants, a com pany o f shipowners, fo r 
89,800£. to  be p a id  in  five insta lm ents by  the 
purchasers to  the bu ild e rs  a t d iffe re n t stages 
o f the construc tion  o f the steamer. The agvec 
rnent fu r th e r  p rov ided  th a t the h u ll and 
m ate ria ls  o f the vessel, w he tlie r a c tu a lly  on 
board o r in  the b u ild in g  yard , and w hether 
w ro u g h t o r no t, should fro m  tim e  to  tijne , 
a fte r the f irs t in s ta lm en t o f the  purchase prioe 
had been pa id , become the absolute p ro p e rty  o f 
the purchasers, sub ject o n ly  to  the  lie n  o f the 
bu ild e rs  fo r  any u n pa id  purchase money ; and 
th a t, in  the  event o f any in s ta lm e n t o f the 
purchase money re m a in in g  unpa id  fo r  fourteen 
days a fte r the  same was due, the  bu ilde rs  
should be e n title d  to in te res t thereon a t 5 per 
cent, pe r annum  u n t i l  paym ent, and, in  the 
event o f such d e fa u lt, the  bu ild e rs  w ere to  be at 
lib e r ty  to  suspend the w ork , and the tim e  of 
suspension was to  be added to  the co n tra c t tim e , 
o r they m ig h t com plete the  vessel a t any tim e  
a fte r the e x p iry  o f fou rteen days’ no tice given 
by bu ild e rs  to  purchasers, and m ig h t sell her 
a fte r com ple tion , and any loss on such resale 
should be made good by the  purchasers, and 
any balance o f the proceeds o f such sale w hich 
m ig h t re m a in  a fte r sa tis fy in g  a ll la w fu l c la im s 
o f the  bu ild e rs  should be p a id  by  the bu ilders
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to  the  purchasers. T h e  f irs t ins ta lm en t o f the  
purchase money h a v in g  become due under the  
term s o f the  agreem ent, and the defendants 
h a v in g  made d e fa u lt in  paym ent o f the  same, 
the  p la in tiffs  b ro u g h t an  action  fo r  the recovery 
thereo f, and app lied  fo r  leave to  sign ju d g m e n t 
fo r  the am ount c la im ed  under O rder X IV . ,  
r .  1. H e ld , th a t in  th e  circum stances an action 
fo r  any in s ta lm e n t was an action fo r  “  a 
liq u id a te d  dem and in  m oney ”  w ith in  the 
m eaning o f O rder H I . ,  r . 6, and th a t the  
p la in t if fs  were e n tit le d  to  en ter fin a l ju d g m e n t 
fo r  the  am ount c la im ed under O rd er X IV . ,  
r . 1. (Ct. o f A pp .) W orkm an , C la rk , and Co. 
L im ite d  v. L lo y d  B ra z ile iro  C om pany  ..............  126

13. Tender— O rder X X I I . ,  r r .  1 and  6— Costs.—
In  a salvage s u it the  defendants pa id  in to  
co u rt a sum w ith  a d e n ia l o f l ia b i l i ty .  The 
co u rt aw arded less than  the  am ount p a id  in . 
H e ld , th a t O rder X X I I . ,  r r .  1 and 6, app lied, 
and th a t the  excess o f the  sum p a id  in  ove r the 
am ount aw arded should be re pa id  to the defenr 
dąnts. H e ld , fu r th e r , th a t the  p la in t if fs  were 
e n title d  to  the  costs o f the  action up to  the  tim e  
o f paym ent in to  cou rt, and the defendants to  the 
costs a fte r th a t date. H e ld , also, th a t the 
p la in t if fs  w ere e n tit le d  to  th ^  costs o f any issues 
on  w hich they had succeeded, i f  such costs cou ld 
be d is tingu ished . F itz g e ra ld  v. T il l in g  (1907,
96 L . T . Rep. 718) fo llow ed. (A dm . D iv .)  The 
Blanche  .......................................................................... 75

14. W r it—Leave to serve out o f ju r is d ic t io n .—A  
B r it is h  steam ship proceed ing dow n the E lbe  
co llide d  w ith  another B r it is h  and a Germ an 
ship. T h e  H a m b u rg  agent o f the  B r it is h  vessel 
com ing dow n r iv e r  exchanged le tte rs o f 
guaran tee in  lie u  o f b a il w ith  the  owners o f 
the  G erm an steamship, and the  Germ an sh ip  
subsequently sued the  guaran to rs  o f the B r it is h  
sh ip  in  G erm any. The owners o f the  B r it is h  
vessel com ing  down r iv e r  in s titu te d  proceedings 
in  th is  co u n try  in  'personam  aga inst the o the r 
B r it is h  vessel, and app lied  by summons fo r 
leave to  serve no tice  o f the  w r i t  o u t o f the 
ju r is d ic t io n  on the  owners o f the Germ an steam 
ship. Leave was g iven . H e ld , on appeal, th a t 
leave to  serve no tice  o f the w r i t  o u t o f the 
ju r is d ic t io n  should  no t have been gran ted , and 
should be set aside, as under the circum stances 
i t  was no t r ig h t  to  force the  owners o f the 
Germ an steam ship to  appear to  proceedings in  
th is  co u n try  when they had taken proceedings 
p ro m p tly  in  th e ir  ow n cou n try . P er F a rw e ll,
L .J .  : The c o u rt should o n ly  exercise the  power 
to  g ra n t such leave w ith  cau tion , and, in  cases 
o f doubt, the  d o ub t should be resolved in  favo u r
o f the  fo re igne r. ¡Ct. o f A p p .) The H age n  ... 66

15. W rit  —  S e ttin g  aside o f —  R epresentative  
capacity.— The p la in t if fs  w ere shippers o f goods 
on board a vessel be long ing  to  the defendants 
on a voyage to  Japan  d u r in g  the  Russo- 
Japanese W ar. On he r voyage the  vessel was 
sunk by a Russian cru ise r on the g round th a t 
she was c a r ry in g  con trab rand  o f w ar. The 
p la in tiffs  thereupon in s titu te d  an action  against 
the defendants, the w r its  be ing  issued “  on 
beha lf o f themselves and others owners o f 
cargo la te ly  laden on board ”  the vessel, and 
the  c la im  as indorsed on the w r its  was “  F o r 
damages fo r  breach o f con trac t and d u ty  in  
and about.'the ca rria g e  o f goods by sea.”  The 
defendants took o u t a summons ask ing  th a t 
the  w rits , o r so m uch o f the w rits  as re la ted  to 
pa rties  o ther than  the  p la in tiffs , be set aside 
on the g round  th a t the p rov is ions o f O rder 
X V I . ,  r. 9, were n o t app licab le . H e ld  
(B uckley, L .J .  d issen ting), th a t the  p la in tiffs , 
n o t be ing  “  persons h a v in g  the  same in te res t 
in  one cause o r  m a tte r,”  w ere n o t en title d  to  
sue fo r  damages in  a rep resen ta tive  capacity , 
and th a t the  w r its  o u gh t the re fo re  to  be set 
aside. (Ct. o f A pp .) M a rk t and Co. L im ite d  
v The K n ig h t Steam ships C om pany L im ite d ;

PAGE
Sale and F ra z a r L im ite d  v. The K n ig h t S team 
ships C om pany L im ite d  ..........................................  460

See C arriage  o f Goods, Nos. 1, 32, 35, 36— L im ita 
t io n  o f L ia b i l it y ,  No. 2—M a s te r’s D isbursem ents  
—Salvage, Nos. 1, 3, 4— Vendor and Vendee.

P R E L IM IN A R Y  A C T .
See P ractice , Nos. 2, 6, 11.

P R E S U M P T IO N .
See Unseaworthiness, Nos. 1, 2.

P R E S U M P T IO N  O F F A U L T .
See C ollis ion , N o. 16.

P R IN C IP A L  A N D  A G E N T .
See C h a rte r-p a rty , N o. 6— H a rb o u r M aste r— M a rin e  

Insurance, No. 21—Necessaries, N o. 1.

P R IZ E  C O U R T.
See M a rin e  Insu rance, Nos. 1, 3.

14 P R O O F TO  T H E  C O N T R A R Y .”
See C ollis ion , N o. 6.

R A IL W A Y  A N D  C A N A L  T R A F F IC  A C T  1854. 
See C arriage  o f Goods, N o. 13.

R A IL W A Y  C O M P A N Y .
See C arriage  o f Goods, Nos. 13, 17— L im ita t io n  of 

L ia b i l it y .

R E A D Y  TO  L O A D .
See C arriage  o f Goods, No. 34.

R E C E IV E R  A N D  M A N A G E R .
See C arriage  o f Goods, N o. 31.

R E C E IV E R  O F W R E C K .
See Diseases o f A n im a ls  A c t  1894.

R E F U S A L  TO  L O A D .
See C arriage  o f Goods, No. 7.

R E G IS T E R E D  O W N E R ,
See M o rtg a g o r and M ortgagee, N o. 2.

R E G IS T R A R  A N D  M E R C H A N T S .
See C ollis ion , N o. 1—P ractice , N o. 1.

R E G IS T R A T IO N .
See P rac tice , N o. 8.

•R E G U L A R  T U R N .”
See C arriage  o f Goods, N o. 16.

R E G U L A T IO N S  F O R  P R E V E N T IN G  
C O L L IS IO N S  A T  S E A .

See C ollis ion , Nos. 13 to  36.

R E M O T E N E S S  O F D A M A G E .
See C ollis ion , No. 37—R ig h t o f A c tion .

R E IN S U R A N C E .
See M a rin e  Insurance, N o. 9.

R E M O T E N E S S  O F D A M A G E .
See C ollis ion , N o. 37.

R E P A T R IA T IO N .
See Seaman, No. 11.

R E S U L T IN G  T R U S T .
See Co-owners.

R E V E N U E .
See Incom e T ax  A c ts .
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R IG H T  O F A C T IO N .
N av iga b le  channel—D ete n tion  o f sh ip  in —

Negligence. The defendants’ vessel ne g lig e n tly  
dam aged the  gates o f a  dock, and the  gates 
were closed fo r  repa irs . The p la in t if fs ’ vessel 
a rr ive d  ou ts ide the  dock, and was prevented 
fro m  e n te rin g  the  dock to  load  a cargo  then 
w a it in g  the re in . B y  s ta tu te  the dock com pany 
were oh liged  upon paym ent o f ce rta in  rates and 
sub ject to  c e r ta in  cond itions to  keep the dock 
“  open to  a l l  persons fo r  the  sh ip p in g  and un 
sh ip p in g  o f goods, and the e m b a rk in g  and 
la n d in g  o f passengers.”  I n  an action  by the 
p la in t if fs  ag a in s t the  defendants to  recover 
damages fo r  the  de ten tion  o f the  vessel so 
caused by the  d e fe n d a n ts : H e ld , th a t the defen
dan ts ’ negligence was too in d ire c t ly  re la ted  to 
the alleged in te rfe rence  w ith  the  p la in t if fs ’ 
r ig h ts  and th e ir  loss to  constitu te  a good cause 
o f ac tion  by the  p la in t if fs  aga ins t the defen
dants. Q u e ry : W here a sh ipow ner has been 
obstructed in  the  exercise o f  h is  r ig h t  to  
n a v ig a te  h is  sh ip  in  a p u b lic  n a v ig ab le  channel 
— a h ig h w a y  fo r  ships— and has the reby suffered 
actua l loss and dam age by de ten tion  o f the  ship, 
does an action  lie ?  (W a lton , J .) A ng lo - 
A lg e r ia n  S team ship Com pany L im ite d  (1896) 
v. H o u ld e r L in e  L im ite d  ..........................................  45

R IG H T  O F N A V IG A T IO N .
See N av iga b le  W aters.

R IS K  O F C O L L IS IO N .
See C o llis ion , Nos. 28, 38.

R IV E R  D E R W E N T .
See D am age , N o. 2.

R IV E R  ST. L A W R E N C E .
See C ollis ion , No. 24.

R IV E R  T H A M E S .
See C o llis io n , N o. 2.

R U N N IN G  D A Y S .
See C arriage  o f Goods, N o. 39.

S A IL IN G  D R IF T  N E T  V E S S E L .
See C o llis io n , N o. 16.

S A L E  O F GOODS.
A rb it ra t io n  —  Breach o f co n tra c t— V a lid ity  of 

a w a rd .— A  con trac t was en tered in to  fo r  the 
sale o f 1100 pieces o f  tim b e r, to  be de live red  in  
tw o  insta lm ents. U pon  the  d e liv e ry  o f the  f irs t 
the purchasers refused to  accept the  goods on 
the  g round th a t they d id  no t fu l f i l  the  term s o f 
the con trac t, and fu r th e r  in tim a te d  th a t they 
w ou ld  refuse the  second on the  g round th a t the  
f irs t was such a d e p a rtu re  fro m  the  co n tra c t as 
to  ju s t ify  them  in  re fu s in g  to  accept e ith e r 
parcel. The m a tte r was re fe rred  to  a rb itra t io n , 
and the  a rb itra to r  found and aw arded th a t the 
f irs t sh ipm en t was so fa r  fro m  co m p ly ing  w ith  
the requirem en ts o f the  contract; as to  e n tit le  
the buyers to  re p u d ia te  and to  rescind the 
whole con trac t, and to  refuse to  aooept the f irs t 
sh ipm en t and a ll fu r th e r  shipm ents under the 
con tract. U pon  a m o tion  by the  vendors to  set 
aside the  aw ard  upon the g round  th a t i t  was 
bad upon its  fa c e : H e ld , th a t the u m p ire  was 
en title d  to  d ra w  the  in fe rence fro m  the  defec
tiv e  d e liv e ry  o f the f irs t ins ta lm en t th a t the 
second w ou ld  also be bad, and the re fo re  the 
aw ard cou ld  no t be said to  be bad upon its  face.
(K . B . D iv . C t.) M illa r 's  K ax jri and  J a r  rah  
Com pany  (1902) v. W eddel, T u rne r, and. Co. ... 184

S A L V A G E .
A d m itte d  facts  —  "Pleading  —  A m endm ent. —  

V arious tugs and Lifeboats in s titu te d  salvage

PAGE
suits to  recover salvage fo r  services rendered to  
a steam ship, he r cargo  and fre ig h t. A fte r  the 
p la in tiffs  in  the various suits had de live red  
statements o f c la im , the so lic ito rs  fo r  the  defen
dants ob ta ined an o rd e r to  consolidate the suits 
and de live red  a defence in  w h ich  the  defendants 
adm itted  “  the  facts a lleged in  the  various 
statements o f c la im , b u t n o t the inferences 
sought to  be d ra w n  fro m  the said facts ,”  and 
subm itted  “  themselves to  the  ju d g m e n t o f the 
co u rt the reon.”  The p la in tiffs  then had d is 
covery o f the defendants’ log  books. On the 
h e a ring  o f the consolidated suits, counsel fo r 
some o f the p la in tiffs  tendered the  log  book o f 
the de fendants ’ vessel as evidence o f the 
in fe rence to  be d raw n  fro m  the facts ; counsel 
fo r  o th e r p la in tiffs  app lied  fo r  leave to  amend 
the c la im  on beha lf o f  the salvors fo r  whom  he 
appeared on the g round  th a t the log  book d is 
closed a m a te ria l fa c t w h ich  those salvors could 
n o t have know n when the c la im  was de live red . 
H e ld , th a t the p la in tiffs  w ere n o t e n title d  to  
ca ll evidence o r p u t in  documents in  sup port 
o f th e ir  case as the facts pleaded by them  were 
ad m itted , and th a t no am endm ent cou ld  be 
a llowed a t the t r ia l,  as the  a p p lica tio n  was too 
la te  and should have been app lied  fo r  a fte r 
d iscovery. H e ld , fu r th e r , th a t, on the  facts as 
adm itted , the  salvors should be aw arded 72751., 
w h ich was apportioned between them. (Adm . 
D iv .)  The B utesh ire  .................................................. 278

2. C ontract of towage— O b liga tion  o f tug  owners 
un d e r.—W here  a co n tra c t o f tow age is fo r  «a 
tu g  to  be supp lied  by  tu g  owners and no t fo r 
a named o r specified tug , the  tu g  owners m ust 
be taken  to  have contracted th a t the  tu g  is 
effic ient, and th a t he r crew , tack le , and equ ip 
m ent are equal to  the  w o rk  to  be accomplished 
in  w eather and circum stances reasonably to  be 
expected ; and th a t reasonable s k il l,  care, 
energy, and d ilige nce  w i l l  be exercised d u r in g  
the  towage. T u g  owners do  n o t w a rra n t th a t 
the w o rk  o f tow age sha ll be done un de r a ll 
circum stances and a t a ll hazards. (A dm . D iv .)
The M a récha l Suchet ..............................................  553

3. C ontrac t o f Towage —  B urd en  o f P ro o f  — 
C oun te r-c la im .—T u g  owners made a con trac t 
to  to w  a s a ilin g  sh ip  and dock her fo r  80Z.
The tu g  proved incapab le  o f c o n tro llin g  the 
ship, w hich took the  ground. T h e  tu g  and 
three o th e r tugs be long ing  to  the  same owners, 
toge the r w ith  o the r tugs and lifeboatm en, 
succeeded in  g e ttin g  the vessel o ff. T h e  tu g  
owners who had contracted to) to w  the sa ilin g  
sh ip  b ro u g h t an action to  recover salvage in  
respect o f the servioee o f a ll th e ir  fo u r tugs, 
and the  masters and crews o f a ll fo u r  tugs 
jo ine d  in  the  action. The defendants denied 
th a t any e ffective  services had been rendered 
by the  fo u r tugs, and alleged th a t i f  the 
services had been effective, the  owners were no t 
e n tit le d  to  salvage by reason o f th e ir  breach 
o f con trac t o r negligenoe in  n o t p ro v id in g  a f i t  
tug , b u t they d id  no t in  term s plead negligence, 
and they counter-c la im ed fo r  the damages they 
had sustained. They also denied th a t the 
masters and crews o f the tugs were e n title d  to  
salvage. H e ld , th a t the  bu rden o f p ro o f was 
upon the owners o f the tu g  under con trac t to  
tow  to  show (1) th a t they w ere n o t w a n tin g  in  
the perform ance o f th e ir  o b lig a tion s  under the 
towage con trac t : (2) th a t the g ro u n d in g  was 
accounted fo r  e ith e r  by  vis m a jo r  o r  by  an 
inev ita b le  acc iden t; th a t they hod fa ile d  to  
do  e ithe r, and were n o t e n title d  to  salvage in  
respect o f an y  o f th e ir  tugs. H e ld , also, th a t 
the  m aster and crew  o f the  co n tra c tin g  tu g  
were no t e n title d  to  salvage, as they perfo rm ed 
no m ore than  th e ir  du ties in  the  service, and 
d id  no t act w ith  effic iency o r s k il l o r  care on 
board th e ir  tugs ; b u t th a t the  masters and 
crews o f the  o th e r th ree  tugs perfo rm ed 
“  engaged ”  servioes and were e n title d  to
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salvage rew ard , even though  th e ir  services d id  
no t c o n tr ib u te  to  the  u lt im a te  safe ty o f the 
vessel. H e ld , w ith  re ga rd  to  the counter-c la im  
fo r  damages fo r  breach o f con trac t, th a t the 
specia l cond itions in  the  co n tra c t o f towage 
afforded a defence to  the  counter-c la im , a l
though they cou ld  n o t enure to  the  benefit o f 
the p la in t if fs  in  the salvage c la im . The R obe rt 
D ixo n  (4 Asp. M a r. L a w  Cas. 246 (1879) ; 42 
L . T . Rep. 344; 5 P. D iv . 54) fo llow ed. The 
R a ta ta  (8 Asp. M a r. L a w  Cas. 236, 427 ; 
(1897; P . 118; (1898) A . C. 513) considered. 
(Adm . D iv .)  The M arécha l Suchet ..............  553

4. P lead in g— N egligence.— I t  is no t necessary to 
plead negligence in  o rd e r to  d e fea t a salvage 
c la im . (A dm . D iv .)  The M a récha l Suchet ... 553

5. R ife  salvage —  D anger to salvors  —  R is k .— A  
steamship, h a v in g  on board about 400 pas
sengers and a genera l cargo, go t ashore a t 
n ig h t on the  S tag Rocks near the  L iza rd . The 
w eather was dense fog , and the re  was a h ig h  
sea. F o u r tugs w ere em ployed to to w  lifeboa ts  
w ith  passengers in  them , w h ich  w ere s tan d ing  
by  the  ship, to  places where the  passengers 
were safe ly landed. H e ld , th a t the  tugs were 
e n title d  to  l i fe  salvage fo r  the  w o rk  done in  
e x p e d itin g  the  la n d in g  o f the  passengers, 
because the re  was danger o r  reasonable ap p re 
hension o f danger to  those rescued, and the 
w o rk  was done a t r is k  to  the tugs. (Adm . D iv .)
The Suevic  .................................................................. 16

6. R eduction  o f aw ard .— A  steam ship fe ll in  w ith  
another steamship w h ich  had broken down in  
the  Red Sea. The dam age could no t be 
re pa ired  a t sea. The in ju re d  vessel was towed 
in to  Suez Roads, th e  tow age la s tin g  s ix days 
and the  d istance covered be ing  about 830 miles.
The w eather a t the  t im e  was moderate. The 
va lue o f the  salved vessel was 40,000?., o f her 
cargo 215,237?., and o f he r f re ig h t 14,468?., 
m a k in g  a to ta l o f 269,705?. The va lue  o f the 
sa lv ing  vessel was 36,250?., o f her cargo 45,375?., 
and o f her f re ig h t 6375?., m a k in g  a to ta l o f 
88,000?. The salvors in s titu te d  proceedings to  
recover salvage, and they w ere awarded 
10,000?. The owners o f the  salved vessel 
appealed, a lle g in g  th a t the  aw ard was so 
exoessive th a t i t  was u n ju s t. H e ld , th a t as 
the re  was no g rea t danger to  the  salvors o r 
salved vessel, and as the aw ard was so g rea t 
th a t i t  le f t  no m a rg in  fo r  increase i f  real 
danger had been present, i t  was excessive and 
should be reduoed fro m  10,000?. to  6000?. (Ct.
o f A pp .) The P o rt H u n te r  ..................................  492

7. Towage con trac t—S e ttin g  aside.—W here  a tu g  
is  engaged to  tow  she o u gh t to  m ake a c lear 
case be fore she can convert he rse lf in to  a 
salvor. I t  is essential in  the  p u b lic  in te res t 
th a t a towage co n tra c t should no t be easily 
set aside and a salvage service substitu ted  fo r
it .  (A dm  D iv .)  The M a récha l Suchet ..........  553

See P ractice , No. 10

S E A M E N .
1. A cc iden t.— A  s a ilo r h a v in g  gone on deck fo r 

the purpose o f g e ttin g  some fresh a ir  d is 
appeared^ and the  n e x t day h is  body was found 
in  the t id a l basin in  w hich the  sh ip  was. 
H e ld , th a t the  accident d id  no t arise o u t o f 
as w e ll as in  the  course o f his em ploym ent 
w ith in  the m eaning o f the  W orkm en ’s Com 
pensation A c t 1906. M cD on a ld  v. Owners of 
S team ship B anana  (99 L . T . Rep. 671 ; (1908)
2 K . B . 926) and Bender v. Owners o f S team 
sh ip  Z e n t (100 L . T . Rep. 639 ; (1909) 2 K . B .
41) fo llow ed. M a rs h a ll v. Owners o f S team ship  
W ild  Rose ...................................................................... 251

2. A cc ident.— T h e fa c t o f a seaman’s d isappea r
ance fro m  h is  vessel and h is  unexpla ined 
d ro w n in g  do  no t raise a  p r im a  fac ie  in ference 
th a t he m et w ith  an accident a r is in g  o u t o f as 
w e ll as in  the  course o f h is em ploym ent so as

PAGE
to  e n tit le  h is  dependants to  com pensation under 
the  W orkm en ’ s C om pensation A c t 1906. (Ct. o f 
A pp .) M a rs h a ll v. Owners o f S team ship W ild  
Rose .................................................................................. 251

3. A cc iden t.— A  seaman, em ployed in  a ship
w h ich  was ly in g  in  a ha rbou r, le f t  h is  b e rth  on 
a ho t n ig h t say ing  th a t he was go ing  on deck 
fo r  some fresh a ir .  N e x t m o rn in g  h is  dead 
body was fou nd  in  the  w a te r close to  a p a r t  of 
the  sh ip  w here the re  was evidence th a t he was 
in  the h a b it o f s it t in g  on the  ra il.  There  was 
no evidence as to  how he go t in to  the  -water. 
H e ld , th a t i t  was n o t a necessary in ference 
fro m  the  facts th a t h is  death was caused by  an 
accident a r is in g  o u t o f h is  em ploym ent, and 
th a t the  shipow ners were no t lia b le  to  pay com 
pensation to  h is  w idow . Ju d gm en t o f the 
co u rt be low  affirm ed, the  L o rd  C hancellor 
(Loreburn ) and L o rd  James o f H e re fo rd  d is 
sen ting. (H  .o f L .)  M a rs h a ll v. Owners of 
the W ild  Rose .............................................................. 409

4. A ccident.— W here an accident is caused by
the  com bined negligence o f tfye servants o f an 
em ployer and another person no t h is  servant, 
the  em p loye r cannot succeed in  an action  fo r 
in d e m n ity  aga inst th a t o th e r person under 
sect. 6 o f the W o rkm e n ’s C om pensation A c t 
1906, even though  he has been com pelled to  pay 
com pensation fo r  the  accident under the  A c t. 
D ecis ion o f M r .  C om niissioner S cru tton  (now 
S cru tton , J .) a ffirm ed. (Ct. o f A pp .) C ory  and  
Sons L im ite d  y. P rance, i Fe nw ick , and Co. 
L im ite d  ..........................................................................  499

5. A cc ident— “ E a rn in g s ” — N a v a l Reserve men.—
A  s toke r on board a m erchan t steam ship, w ho 
was also a s toke r in  the R oya l N a v a l Reserve, 
was in ju re d  by  accident a r is in g  Out o f and in  
the  course o f h is em p loym ent on the m erchant 
sh ip , w h ich  disabled h im  fro m  c o n tin u in g  in  
the  Reserve. H e ld  (F a rw e ll, L .J .  d issenting), 
th a t h is  service under the  C row n was a con
c u rre n t con trac t o f service w ith  th a t w ith  the 
owners o f the  m erchant sh ip  w ith in  pa r. 2 (b) 
o f sched. 1 o f the  W o rkm e n ’s Compensation 
A c t 1906, and the am ount o f the re ta in in g  fee 
o f 6?. a, yea r p a id  to  h im  by the  C row n as a 
m ember o f the  R oya l N a va l Reserve be ing 
“ e a rn in g s ”  under a concurren t co n tra c t of 
service m ust be taken  in to  account in  assessing 
the am ount o f com pensation payable  by  the 
owners o f the  m erchan t ship. The o n ly  effect 
o f  sect. 9 o f the  A c t is to  p ro tec t the  C row n 
and no t persons o th e r tha n  the  C row n fro m  
cla im s under the  A c t. Semble, A rch e r v. 
O lym p ia  O il Cake C om pany  (130 L . T . Jo u r. 39) 
ove rru led . (Ct. o f A p p .) B ra n d y  v. Owners
o f the S team ship R aphae l ......................................  541

6. A u s tra lia n  Im m ig ra t io n  R e s tr ic t io n  A c t 1901.—
T h e  Im m ig ra t io n  R e s tr ic t io n  A c t 1901 o f the 
C om m onw ealth  o f A u s tra lia  p ro h ib ite d  the 
im m ig ra t io n  in to  the  C om m onw ealth o f persons 
described as p ro h ib ite d  im m ig ra n ts , and in  
sect. 9 p rov ided  th a t the m aster, owners, and 
cha rte re rs  o f any vessel fro m  w hich a p ro 
h ib ite d  im m ig ra n t en tered the Com m onw ealth 
should be lia b le  to  a pe n a lty  of 100?. fo r  each 
p ro h ib ite d  im m ig ra n t so e n te rin g  the C om m on
w ealth . A  sh ip  in  the  course o f he r voyage 
a rr ive d  a t B risbane in  the  C om m onw ealth o f 
A u s tra lia , h a v in g  on board a C hinam an as a 
m ember o f the  crew. W h ile  the sh ip  was in  
B risbane the C hinam an, w ith o u t the knowledge, 
co m p lic ity , o r negligence o f the  master, 
deserted o r was g u ilty  o f an offence under 
sect. 28, sub-sect. 1 (6), o f the  M e rchan t 
S h ip p in g  A c t 1906, and a t the tim e  o f such 
desertion o r offence ce rta in  wages were due to 
h im . B y  reason o f such desertion the m aster 
was summoned a t B risbane  and fined the  sum 
o f 100?., and he also incu rred  the expense of 
sending a cab legram  to  his owners in  E ng land.
In  his re im bursem ent account, fu rn ished  to  the 
p roper o fficer upon the re tu rn  o f the sh ip  to
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the U n ite d  K in g d o m  on the  te rm in a tio n  o f the 
voyage, the m aster, who was appe llan t, sought 
to deduct these tw o  sums fro m  the  seaman’s 
wages. The p rope r officer, who was respon
dent, disallowed the tw o  sums in  the re im - 
bursem ent account as be ing  sums n o t p ro p e rly  
chargeable against the wages and effects o f the 
C hinam an. H e ld , th a t the  fine o f 100?. and 
the cost o f the cab legram  were no t ‘ ‘ expenses 
caused by the d e se rtio n ”  o f the  Chinam an 
ion?™  Sect' 232 o f the  M < *<*an t S h ip p in g  A c t 
1894, no r “ expenses caused to  the m aster o r  
ow ner o f the  sh ip  by  the absence o f the  seaman 
due to  desertion ”  w ith in  sect. 28, sub
sect. 1 (b), o f the  M e rchan t S h ip p in g  A c t 1906, 
and cou ld n o t be deducted as expenses from  
the  wages due to  the  seaman a t the tim e  o f his 
desertion. (K . B . D iv . C t.) H a llid a y  (app.) 
v. Taffs  (resp.) .............................................................. 574

7. Agreem ents w ith  crews—S tip u la t io n s  “  con
tra ry  to la w .”  S tip u la tio n s  con ta ined in  agree
ments m ade between masters and crews of 
vessels are “ co n tra ry  to  la w ”  in  so fa r  as they 
are inconsis tent w ith  p rov is ions o f the same 
cha racte r con ta ined in  the M e rchan t S h ip p in g  
A c t 1894. (B ick fo rd , J .) M e rca n tile  S team ship  
C om pany and V a le  v. H a l l  ......................................  273

8. Agreem ents w ith  crew—S tip u la t io n s  “  con
tra ry  to  ' la w .” — The M e rchan t S h ip p in g  A c t 
1894, w h ich  authorises agreements between the 
m aster and crew  o f any vessel, p rov ides th a t 
“  the agreem ent . . . sha ll be so fra m ed  as 
to  a d m it o f such s tipu la tions , to  be adopted at 
the w i l l  o f the  m aster and seaman in  each case, 
w hether respecting the advance o r a llo tm e n t of 
wages o r otherw ise, as are no t co n tra ry  to  la w .”
I t  fu r th e r  prescribes ce rta in  penalties fo r  the 
offences o f no t jo in in g  the sh ip  and absence 
w ith o u t leave. The m aster and crew  o f a vessel 
proposed en te rin g  in to  an agreem ent w hich 
con ta ined a s tip u la tio n  re la tin g  to  the  above 
offenoes, b u t p re sc rib in g  penalties inconsistent 
w ith  those _ con ta ined in  the A c t :  H e ld , th a t 
suph a s tip u la tio n  was “ co n tra ry  to  la w ”  
w ith m  the  m ean ing  o f sect. 114 o f the  A ct. 
fP ic k fo rd , ' L  M e rca n tile  S team ship C om pany  
L im ite d  and  D a le  v. H a l l  .............................  ..... 273

9- C om pensation—-M aintenance.— The  benefit o f 
com pensation is ap p lie d  to  seamen by sect. 7, 
¿ !ect- 1, o f the  W orkm en ’s C om pensation A c t 
tyub, b u t the  w eek ly  paym ent is n o t payable  in  
respect o f the p e rio d  d u r in g  w h ich  the ship- 
ow ner is under the M e rch a n t S h ip p in g  Acts 
lia b le  to  pay the  m aintenance o f in ju re d  sea- 
men. (H . o f L .) M cD e rm o tt (Pauper) v. 
Uwners o f the T in to re tto  ..........................................  5X5

10. D ischarge E n d  o f voyage.— A  seaman signed 
a rtic les  to  serve on board  a sh ip  fo r  a voyage 
n° t  to  exceed tw o  years and “  to  end a t such 
P o rt in  the U n ite d  K in g d o m  or C on tin en t o f 
itu ro p e  (w ith in  home tra d e  lim its )  as m ay be 
re q u ire d  by the m aster.”  T h e  sh ip  sa iled fro m  

°?  w ith  a cargo and u lt im a te ly  came to 
tte rd a m , w here the la s t o f the cargo was 

sebarged. She then came to  the Tyne, h a v in g  
X, w Pen 190 and 200 tons o f bu nke r coal on 

‘ tk e  Tyne she too k  on board a fu r th e r  
° f  tons o f bu nke r coal, and the

on the re  c la im ed  h is d ischarge and wages
end ® g ro u n d  th a t the voyage had come to  an 
, ■ j  he m aster had n o t re q u ire d  the voyage
c h a r^ f  the Tyne ’ and he declined to  dis- 
ivovnS the  seaman on the g round  th a t the 
sav ’¡o t com pleted, b u t he d id  no t then
a fte r-o ,„eJ e . , S*1?P was proceed ing to , bu t 
GlasD-n„r<^Sm?a id  ske was to  proceed to
qu irm l T  , ^ e 1300 tons o f coal was no t re- 
the „  ttak.c *he sh.‘P to  G lasgow. H e ld , th a t 
Of h n n i l  fa c t p f _ ta k in g  on board  the  1300 tons 
s u f f i c i e n t  e 00u ln  ,the Tyne was no t o f itse lf 
Tyne f °  sh° w  th a t the  voyage ended a t the 
■end U  as *he m aster had no t re qu ire d  i t  to  

the  T yn e  the  voyage was n o t ended

there and the seaman was no t e n tit le d  to  c la im  
his d ischarge and wages. The Scarsdale  (10 
“ P- M a r. L a w  Cas. 525 (1907) ; 97 L . T . Rep.
526; (1907) A . C. 373) fo llow ed. (K . B . D iv . C t.) 
H a y le tt  (app.) v. Thom pson  (resp.) ......................  512

11. Disease R e p a tr ia tio n — M ain tenance .— A  sea
m an attached to  a B r it is h  sh ip  was le f t  behind 
a t a fo re ig n  p o rt, su ffe ring  fro m  a disease 
caused by h is own m isconduct. H e ld , th a t 
under the M e rch a n t S h ip p in g  A c t 1906 the 
owners o f the  ship were lia b le  fo r  the  expense 
ot liis  re p a tr ia tio n  and m aintenance in  the sense 
ot board and lo dg ing , b u t no t fo r  any m edica l 
o r su rg ica l expenses. (S cru tton , J .) B o a rd  o f 
i r a d e  v. A n g lo -A m erica n  O il C om pany L im ite d  599

12. W eekly paym ent—M a in tenance.—  Shipow ners
p a id  a seaman in ju re d  abroad h is wages to  the 
date o f his d ischarge and also h is  m ed ica l ex
penses and the  expenses o f h is  m aintenance t i l l  
h is  re tu rn  to  E n g la n d  under the p rov is ions o f 
î? eu M ? ÎĈ a” t  S h ip p in g  Acts 1894 and 1906. 
-H e ld ,  tha t, in  f ix in g  the  w eekly  paym ent of 
com pensation under the W o rkm e n ’s Compensa
tio n  A c t 1906, re gard  m ust n o t be had to  the 
above payments. Jud gm en t o f the  C ou rt of 
A ppe a l reversed. (H . o f L .) M cD e rm o tt 
(Pauper) v. Owners o f the T in to re tto  ..................  515

13 W eekly  pa ym en t— W orkm en ’s C om pensation  
A c t 1906— P a ra g ra p h  3 o f the  1st schedule of 
the W o rk m e n s  C om pensation A c t 1906 says 
{■hat m  fix in g  the  w eekly  paym ent “  re ga rd  sha ll 

.had to  any paym ent, allowance, o r benefit 
w h ich  the w o rkm an  m ay receive fro m  his em 
p loye r d u r in g  the pe riod  o f his in ca p a c ity .”
JjOid L o rebu rn , L .C . : I n  o rd e r to  c a rry  ou t the 
m an ifes t in te n tio n  o f the A c t, some lim ita t io n  
ou gh t to  be imposed on these w ide  words. The 
ge n e ra lity  o f the words is lim ite d , and they 
mean th a t a m an is no t to  be p a id  tw ice  over 
by the o ve rla p p in g  o f benefits de rived  fro m  
tw o  separate Acts o f P a rlia m e n t. (H . o f L .) 
M cD e rm o tt (P aup e r) v. Owners o f the T in to re tto  515
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1. P resum ptions.—T h e  bu rden  o f p ro v in g  th a t a

sh ip  is u iiseaw orthy rests, as a genera l ru le , 
upon the  p a rty  who alleges i t ,  b u t presum ptions 
th a t she is unseavrorthy m ay be ra ised and w i l l  
be g iven  effect to  in  oe rta in  cases. (H . o f L .) 
L ind say  and  others v. K le in  ..................................  562

2. P resum ptions—Peed pum ps.—W here  the  feed
pum ps o f a :i o ld  sh ip , upon the  re pa irs  o f 
w h ich  ve ry  l i t t le  had been spent, b roke  down, in  
o rd in a ry  w eather, w ith in  a few  hours o f the 
commencement o f the  voyage, and he r cargo 
was dam aged, the House o f Lo rds  he ld  th a t i t  
m ig h t be presumed th a t the sh ip  was no t seao 
w o rth y  a t the  commencement o f the  voyage, and 
th a t the  cargo owners w ere no t lia b le  to  a 
genera l average co n tr ib u t io n  in  respect o f the 
necessary repa irs . Ju d gm en t o f the co u rt below 
reversed. (H . o f L .)  L in d sa y  v. K le in  ............... 562

See C arriage  of Ooods, Nos. 42 to  50.

U P P E R  H U M B E R  N A V IG A T IO N .
See C o llis io n , N o. 43.

V A R IA T IO N  O F C H A R T E R .
See M a rin e  Insu rance , N o. 20.

V E N D O R  A N D  V E N D E E .
In  perform ance o f a con trac t made between sellers 

a t C h ris tia n ia  and buyers a t E xe te r on c .i.f. 
term s, the  sellers shipped goods on a barque 
to  be ca rr ie d  to  E xm o u th  D ock, and sent a 
b i l l  o f la d in g  to  th e ir  agents in  London , who 
sent i t  to  the buyers in  E xe te r, te ll in g  them  
they cou ld keep i t  aga inst th e ir  acceptance of a 
b i l l  a t fo u r m onths or cash less discount. The 
buyers on the 12th M a rch  posted a cheque to  the 
sellers’ agents in  Lo ndon  d raw n  on a bank a t 
E xe ter. The cheque was presented and pa id  
on the 15th M arch . On the 12th M a rch  the 
ba rque co llide d  w ith  a vessel and p u t in f °  a 
p o r t o f re fuge. The fa c t o f the co llis io n  was 
no t know n in  London  t i l l  the  16th M a rch . The 
goods were a fte rw ards  sold a t the  p o rt o f re fuge

I on be ha lf of u n d e rw rite rs  who had insured the 
goods fo r  the benefit o f w hom  i t  m ig h t concern. 
The u n d e rw rite rs  subsequently p a id  the  buyers 
as fo r  a to ta l loss, and the  sellers re ta ined  the 
proceeds of the  buyers’ cheque fo r  the  mvoioe 
p r ice  o f the goods. The u n d e rw rite rs  then 
b ro u g h t an action  in  the name of the  owners o f 
the goods against the  owners o f the sh ip  w hich 
co llide d  w ith  the  barque, the names o f the 
buyers be ing  g iven  as the p la in tiffs . The cou rt 
he ld  th a t the  buyers had no r ig h t  o f action, 
as the p ro p e rty  in  the goods had no t veste 1 in  
them  a t the tim e  o f the co llis ion , b u t gave leave 
fo r  the names o f the sellers to  be added as 
p la in tiffs , found th a t the damage to  the  cargo 
was caused by  the  negligenoe o f the  vessel w hich 
ra n  in to  the" barque, and ordered a reference
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before the  re g is tra r to  assess the am ount o f the 
damage. The re g is tra r he ld  th a t as the  sellers 
t W  u i  P a ff th f  lnvo,ioc Pr iee o f the  goods 
e u L  mu Suftered n ? loss, and re je c te d  the 

The re p o rt o f the  re g is tra r was con- 
h rm ed by the judg e  o f the A d m ira lty  C ourt. 
The p la in tiffs  appealed to  the  C o u rt o f A ppeal.
C o n r t l(7 w Ŝ g t,h °  f e is io n  o f the  A d m ira lty  
C « u rtl, th a t the p la in t if fs  were e n title d  to  ju d g -
n o t d e n W v e * th e ,P assi.n S o f the  cheque d id  
no t deprive  the u n d e rw rite rs  o f th e ir  r ig h t  to  
recover the loss in  the  name o f the sellers8 (Ct. 
o f A p p .) The C h a rlo tte  ..................................  _
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H O U S E  O F LO R ES .

Nov. 21, 27, 1907, and  Feb. 6, 1908.
(Before the Lord  Ch a n c e l l o r  (Loreburn), the 

E arl o f H a l s b u r y , Lords M a c n a g h t e n  and 
A t k in s o n .)

Ja m e s  N elso n  a n d  Sons L im it e d  v . N elso n  
L in e  L im it e d , (a)

ON A P P E A L  P R O M  T H E  C O U R T OP A P P E A L  IN  
E N G L A N D .

Agreem ent— C onstruc tion— L a y  days— F o r tn ig h t ly
sa ilin g s— Agreem ent to  load— L o a d in g  on h o li- 
days.

A n  agreem ent in  the n a tu re  o f  a ch a rte r-p a rty , 
made between the owners o f  a lin e  o f  s te a m sh ip ’s 
and  charte re rs, p rov ided  f o r  a two-weelely service 
o f  steamships f ro m  P . to L .,  h a v in g  the s a ilin g s  a t 
in te rva ls  o f  fo u rte e n  days. A  subsequent clause 
p ro v id e d  th a t on the a r r iv a l o f  each, steamship  
a t the load ing  berth  a t P . notice shou ld  be given  
to the charterers o f  her readiness to load, and  
twelve hours a fte r  the rece ip t o f  such notice the 

T f i j  ^ ay s ° f  ^ e  sh ip  shou ld  commence.
■Held, th a t the fo rm e r  clause con tro lled  the la tte r, 

and th a t there was no o b lig a tio n  on the char
terers to begin loa d in g  u n t i l  such a date as 
w ou ld  s u it  a n  in te rv a l o f  fo u rte e n  days between 
the sa ilings.

he agreement also p ro v id e d  th a t ho lidays  were 
no t to count as la y  days. I n  fa c t,  one o f  the 

ip s  was, w ith  the consent o f  the m aster, loaded  
on a h o lid a y .
e , th a t, in  the absence o f  an y  evidence o f  an  

ffreemeni v a ry in g  the term s o f  the c h a rte r-p a rty  
. td a y  A id  no t count as a la y  day. 

gm ent o f  the C o u rt o f  A ppea l reversed.
A p p e a :

o f  A ppea l

j*: judgment of the Court of Appeal 
L  J  d t  O h a ra s  and Buckley, L .JJ., Moulton, 
5 4 4 . ? tWn8 )’ reP°rted 10 Asp. Mar. Law Cas.
a f f i ’- J 7 L - 1- Rep. 661: (19071 2 K . B. 7051.affirmin'» ^  •1’-, ReP- 661 5 (1907) 2 K . B. 705), 
10 A sn ^M  1 augment of Channell, J., reported 
L. T  tL  go;  Law  0as- 472, note (b) (1907); 96 

TheRep- > (1-907) 1 K . B. 788* 
very lonU6Stl was as 1° ll*e construction o f a 
the n a fT J L r  obscurely worded agreement of 
~——   of a charter-party made between the

"Vr,TP° v T  1,1' ^ ALDEN, Eaq., Barriater-at-Law.
V 0 L - X I . ,  N .  s ,

appellants as charterers and the respondents as 
shipowners.

e material clauses appear in  the judgment 
ot the Lord  Chancellor, and are set out in  the 
reports in  the courts below.

The document had given rise to other lit ig a 
tions between the parties, in  which another 
appeal had been brought to  the House of Lords 
(Nelson L in e  L im ite d  v. James N elson and  
Sons L im ite d ,  97 L . T. Rep. 812; 10 Asp. M ar 
Law  Cas. 581; (1908) A . C. 16), and decided in 
favour of the charterers. In  the present case the 
courts below decided the matter in  dispute in  
favour o f the shipowners, and the charterers 
appealed.

B  Isaacs K.C., J. B . A tk in ,  K.C., and Leslie  
Scott, fo r the appellants, argued tha t they were 
entitled to insist on intervals of fourteen days 
oetween the sailings under the contract, and could 
not be required to load at any time, but only at 
such times as would be consistent w ith fo rtn igh tly  
sailings. The fact tha t work was actually done 
on a holiday does not vary a contract as to lay 
days m the absence of express evidence of a new 
agreement. They referred to

H ou lde r v. W eir, 10 Asp. M ar. Law  Cas. 81 • 92 
L . T . Eep. 86 1 ; (1905) 2 K . B . 2 6 7 ;

Branckelow  Steam ship Company v. La m port and  
H o lt, 10 Asp. M ar. La w  Cas. 472, note fa ' 08071 • 
96 L . T . Eep. 886n. ; (1907) 1 K . B . 787n'. ; ’  ’

The K a ty ,  7 Asp. M a r. La w  Cas. 510, 527 (18941 • 
71 L  T . Eep. 709 ; (1895) P. 56. ’  ’

Comm ercial Steamship Company v. B ou lto n , 3 A sd 
M ar. La w  Cas. I l l  (1875); 33 L . T . Eep. 707 ( 
L . Eep. 10 Q. B. 3 4 6 ; P ’

W h it ta l l  and  Co. v. Rahtken’s S h ip p in g  Com pany 
L im ite d , 10 Asp. M a r. L a w  Cas. 471 : 96 L  T  
Eep. 885 ; (1907) 1 K . B . 783. ' '

A- H a m ilto n , K.C., H o rrid g e , K.C., and 
M a u ric e  H iU , fo r the respondents, contended tha t 
there was no warrant fo r adding an implied con
dition to the contract. N oth ing is said as to the 
intervals between the loading of the ships, but 
only as to the fina l sailings from  the R iver Plate. 
The ships are not to  he placed a t the disposal of 
the charterers at intervals of fourteen days, but 
to sail at such intervals. O f course, the ships 
must not be tendered at such times as to frustrate 
the whole object o f the venture; short of th is the
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owners may require the charterers to load at any 
tim e after due notice. Their remedy, i f  any loss 
is sustained, is an action fo r damages. The fact 
tha t work was done on a holiday raises a reason
able presumption tha t i t  was agreed to treat i t  as a 
working day (see per Bowen, L. J . in  The Moorcock 
(6 Asp. Mar. Law Oas. 357, 373 (1888); 60 L . T. 
Rep. 655 ; 14 P. D iv. 64) as to the necessary 
intention of the parties. They also referred to 
the cases of C om m ercia l S team ship  Company, 
Branclcelow S team ship  Com pany, and The K a ty ,  
cited fo r the appellants.

B . Isaacs, K .C . was heard in  reply.
A t the conclusion of the arguments the ir 

Lordships took time to consider the ir judgment.
Feb. 6. — Their Lordships gave judgment as 

fo llow s:—
The L o rd  C h a n c e l l o r  (Loreburn). — M y 

L o rd s : In  th is action the plaintiffs, appellants 
here, claim dispatch money fo r days saved in 
loading two steamships of the defendants, the 
H ig h la n d  H ea the r and the H ig h la n d  E n te rp rise . 
They also claim a return of demurrage money 
paid under duress, and the defendants counter
claim fo r s till more demurrage on the same 
vessels. The relevant facts are very few. B y an 
agreement o f the 18th June 1904 (which w ill have 
to be considered presently), the pla intiffs were 
bound to load frozen meat and offal on these two 
ships and on others form ing a two-weekly service 
from the R iver Plate to England. The H ig h la n d  
H e a th e r waB ready to load on the 5th March 1906, 
and the defendants, the shipowners, asserted that 
the lay days began on the 6th March. The H ig h 
la n d  E n te rp rise  was ready to load on the 14th 
March, and defendants asserted tha t the lay days 
began on the 15th March. On the other hand, 
the p la intiffs (charterers) asserted tha t the lay 
days began on the 7th March and the 21st March 
respectively. The ground of difference really 
amounted to th is : in  the shipowners’ view the 
lay days began to run when they had berthed 
the ir vessel and given a twelve hours notice. In  
the charterers’ view tha t was subject to a con
dition—namely, tha t the vessels tendered fo r load
ing should be tendered at such times as were 
suitable to two-weekly sailings, w ith  intervals of 
fourteen days between each sailing. M inor ques
tions as to whether holidays were to count as lay 
days and as to an exception of strikes were raised, 
but the firs t and main question was tha t which I  
have stated. The contract which must regulate 
th is controversy is dated the 18th June 1904, and 
is called a charter-party. I t  is an agreement by 
the shipowners to supply and by the charterers to 
f i l l  a part of each vessel. The rest of the space 
was to be filled w ith  cargo of others. To begin 
with, le t us see what th is contract is, taken as a 
whole. I t  has already been considered by this 
House in  another appeal (Nelson L in e  L im ite d  
v. James Nelson and Sons L im ite d , u b i sup.), and 
a part o f i t  found so ambiguous tha t on one 
point effect could not be given to the words used. 
S till, the main purpose of the document is fa ir ly  
clear. The owners bind themselves to  run a two
weekly line of steamers from  the R iver Plate to 
Liverpool, and a monthly line from the R iver 
Plate to London. They also agree tha t the sail
ings from  the R iver Plate shall be at intervals of 
fourteen and th ir ty  days respectively. I  say no 
more about the London sailings w ith  the th ir ty

days’ interval, fo r Liverpool sailings at a fourteen 
days’ interval alone are in  question here. This is 
under the second clause of the agreement. The 
charterers bind themselves to ship in  each vessel 
sailing in  the lines above mentioned so much 
frozen meat and offal as w ill f i l l  certain insulated 
chambers. So much is, I  th ink, p re tty  clear. 
Then comes the question which lies at the root of 
th is litigation.

W hat are the duties under th is contract of 
the shipowners and charterers respectively as 
to the time when the several vessels of these 
lines are to begin loading and the lay days are 
to commence and the charterers are bound to 
load F The clauses dealing w ith these im portant 
details have to he considered, but in  considering 
them we must bear in  mind, as i t  seems to me, 
tha t the obligations to load and to give facilities 
fo r loading are a ll obligations in  reference to a 
regular two-weekly service, w ith  intervals of 
fourteen days between the sailings, as provided 
by clause 2 of the agreement, and must be con
strued in  reference to that. A part from clause 2, 
there are three clauses providing fo r these 
matters. B y  clause 1 the owners engage as from 
the date when the ir respective vessels arrive in  
the R iver Plate, and are ready to load outwards, 
to place the vessels of the line at the disposal of 
the charterers fo r the carriage of the frozen meat. 
N othing can be clearer. The charterers are to be 
the firs t to  load this space reserved to them in the 
vessels as soon as they are ready to load. But 
then comes clause 7. Under tha t clause each 
steamer, either before or after loading meat from 
the charterers, may load fo r the owners’ benefit 
meat or any other cargo of any k ind fo r her in 
tended voyage, at any port or ports in  the River 
Plate, or tributaries, or on the east coast of 
South America. This clause 7 absolutely con
tradicts clause 1. I  am compelled to give effect 
to it,  and I  can only conclude that the shipowners’ 
obligation under clause 1 is subject to the ir righ t 
to break i t  under clause 7. So that the charterers 
are not to be the firs t to load the vessels i f  the 
shipowners choose firs t to  load fo r the ir own 
benefit some other goods. I f  the shipowners do 
not so choose (which I  understand to be this case), 
then the charterers are the firs t to have the 
vessel at the ir disposal. That being so, clause 6 
remains to be considered. I t  provides that, on 
arrival of each steamer at her loading berth (fixed 
by the charterers) in  the R iver Plate, notice shall 
be given co the charterers or their agents in 
w riting  of her readiness to load. The notice is 
not to be given u n til a certain temperature is 
attained in  the insulated chambers, which is 
to  be maintained up to the time of shipment 
commencing. Twelve hours after such notice (sub
ject to the point of temperature which is not raised 
here) the lay days are to commence, and provi
sions fo r demurrage and dispatch money are 
appended. Now the main controversy in  this 
case is raised on this clause. The shipowners say 
tha t they are entitled to take the ir vessel to the 
loading berth when they please, and tha t as soon 
as they have given the notice (always subject to 
the point of temperature), then twelve hours 
later the lay days begin. They maintain that 
they may give such notices at intervals of, say, 
seven, or twenty-one, or even twenty-eight days, 
or at less than seven days’ interval, and tha t the 
charterer is bound to load on pain of paying
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demurrage, and tha t clause 6 is wholly indepen
dent of clause 2 One m itigation, and only one, 
do they admit. I f  the notices are given at such 
times as to frustrate the commercial adventure 
altogetner—in  tha t case alone, they say, the 
charterer may refuse to load w ith impunitv. I f  
there was any breach of clause 2, which required 
an interval °£ f°urteen days between the days of 
sai ing, then, they say, they may be compensated 
or by damages, but i t  is not a ground fo r refusing 
o oad. On the other hand, the charterers 

maintain tna t the 2nd clause must be read w ith 
the oth clause, and must control it, and that 
they were under no obligation to begin loading a 
vessel u n til such date as would suit an interval of 
fourteen days between the sailings. In  my 
opinion, the charterers’ contention ought to pre- 
ai . Indeed the shipowners flinch from pushing 

the ir own argument to its  logical conclusion. If ,
+ Sf  c°n *e“ (l> tbe 6th clause is quite indepen- 

dent of the 2nd clause, I  do not see why any 
im itation should be placed upon the ir r ig h t to 
berth the vessel and give notice to load at any 
time. Their admission that, i f  given at such a 
time as to frustrate the commercial adventure, 
the notice may be disregarded, partia lly  relieves 
;~ l l r  arg»ment from being u tte rly  impracticable 
and unbusinesslike. B u t i t  also shows, what is 

my mmd plain on other grounds, tha t clause 6 
lfm ? w -an mdePendent clause, and tha t some 

nutation muse be placed on the liberty  to berth
c h l r V 0^ 6' Thlch in  tbe language of that 
t h ^ W W ^  r8 -b y i4 s ?l f ’ is unrestrained. I  

i'hat tbe lim ita tion  is tha t the berthing and
in £ r ™ V % T S\ be afc 8uch times as w ill suit an 

icurteen days between the sailings
a b ^ th i!,RlVe^ Plate;- In  ° ther words> i t  must be 
of steam8 an<?1.a notloe appropriate to a service 
of g a m e rs  sailing every fo rtn igh t w ith intervals 

Mr. Ham ilton enumerated the 
and TLh‘cb m ight arise between notice
so to «1“ 8’ i f  show tha t i t  was not possible 
t L ^ ta  “  “ ¿a notice as to be surethaf «miming ana a notice as to be sure
davs> t fT Ulf  SqrUf e wi th, 8ailing8 a* fourteen re /l .m terval l  do not th ink  tha t there is any
vie!, bfr nr  d ifficu lty ; but tha t is what in  my 
there „ shipowners have contracted to do, and 
them 8 Plenty  of exceptions which m ight relieve 
fa ir lv  oh. P.roPm', c.ases- Also the obligation is 
teen dalaStK°V 14 13,not tba t there must be four- ecn days between the notices, but such a period
fourtem ?^0^ 18,46™*0 sailing8 afc ari interval of 
domino? days. For the whole agreement is
armnped6̂  by 4?® Centr,aJ fact tbat OTerJthing is 
8ailinfs au°daftW0'Weekly Service’ ^th regular ever?8!’| l4T18 unnecessary to repeat that in
thatthfi T  1 In 8ubstance. therefore, I  think
two other n -erf r M re ngb4’ and tha t’ 8ubi'ect to 
on the ir ,P?m4S’ i bey are entitled to judgment 
dispatch mlaim counter-claim, in  respect of P tch money and demurrage.
a g re e m e n t ?.°jn t is a very sbort one- Under the 
In  fact bollday s are not to count as lay days, 
of the ’aK;6re W6re f om,e b°iidays during which one 
the conser,?8 loaded by the charterers w ith 
ment wno ° i  tbemaster. No special arrange- 
(apparenHr38^6 j ? u4 .tbe tlo u rt o f Appeal held 
an agreemo ^e^ ardlng t t  as a point of law) tha t 
day  and 4<i  *reaI  the holiday as a working 
be inferred T n4 l4 amonS the lay days, ought to 
consent rnv the mere fact of working by 

This inference seems to have been

drawn in  other cases, and those cases were treated 
as binding in  law. In  my view i t  is a question, 
not of law, but of fact, whether or not there was 
an agreement varying the terms of the charter- 
party and providing tha t the holidays in  question 
should count as lay days. I  am unable to see 
any evidence of such an agreement. Very like ly 
i t  was convenient to both sides to do what was 
done. I  do not believe tha t i t  entered in to  the 
beads of either tha t they were making such an 
agreement as is suggested. A t  a ll events there 
is no proof of it, and, therefore, the charter- 
party, which excludes holidays, must prevail. In  
regard to the last point, tha t some allowance is 
i° .  be made fo r strikes, th is House cannot enter
ta in it, fo r i t  was not decided by Channel!, J. or 
argued, in  the Court of Appeal. I t  must go to 
be determined as an issue in  the action. In  the 
result, I  move your Lordships to allow this 
aPPea{. and tha t judgment be entered fo r the 
plain uiffs fo r tne sums of 801. and 1821 10s in  
the ir claim, and also fo r the p la in tiffs on the 
counter-claim, subject to the issue whether the 
discharge of the H ig h la n d  H e a th e r and H ig h la n d  
E n te rp r ise  and in  consequence the ir arriva l at 
the p la in tiffs ’ factory, was delayed by strikes, and 
the consequent congestion of shipping, as alleged 
by the defendants. And tha t this House declare 
tha t the said issue, not having been decided either 
by Channell, J. or by tbe Court of Anpeal, or by 
th is House, remains to be decided in  th is action, 
and tha t the aforesaid judgment be, i f  necessary, 
altered accordingly. And tha t the respondents 
do pay to the appellants' the ir costs here and 
below, subject to any order tha t may be made by 
the court determining the issue le ft undetermined 
by th is House fo r costs arising in  consequence of 
such issue.

E arl of H alsbtjry.— My Lords: This instru
ment has been already the subject of disputed 
construction before your Lordships’ House, w ith 
the result that the particular part then under 
debate was not considered to be susceptible of 
any definite meaning. I t  is, however, only justice 
to the draftsman to consider what i t  was sought 
to do by th is agreement. I t  consists of th irty-s ix  
clauses and two schedules. I t  was sought to 
regulate the rights and duties of eleven vessels, 
whereof the b ills  of lading were to form  part of 
the agreement (sect. 22). Inasmuch as i t  p rim e ly  
had to do w ith the importation of frozen meat 
provisions are inserted w ith reference to the’ 
machinery appropriate to such a business and the 
maintenance of the proper temperature- the 
agreement is to operate in  tu rn  as the ch’arter- 
party of each of the vessels in  the schedule, and 
i t  recites that, “  whereas the owners have services 
of cargo and live stock steamers, which they are 
running or propose to run as a two-weekly line 
from  the river Plate to the Port of Liverpool, and 
as a monthly line from the river Plate to the 
Port of London, and the charterers have agreed 
to ship the ir output fo r the United Kingdom of 
frozen meat and offal by the said lines, and the 
owners have agreed to carry same on the condi
tions hereinafter contained.”  In  the second 
section i t  is again expressly provided, ‘‘ The 
service of the lines hereunder is, subject as here
inafter provided, to be a two-weekly one to the 
port of Liverpool and a m onthly one to the Port 
of London, having the sailings at intervals of 
fourteen and th irty  days respectively, and to last
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fo r one year from  the 1st Jan. 1904, and to be 
subject to  continuance as hereinafter provided.”  
I t  seems to me tha t the main purpose and design 
of the arrangement was the maintenance of th is 
two-weekly line to the respective ports interested. 
This brings one to the question where the clauses 
of th is very complex document come into conflict 
as they may, and as, indeed, I  should have 
thought must, do sooner or later ; and I  agree 
w ith  the Lord  Chancellor as to what, as matter of 
construction, must be the result.

The second point seems to be the more im portant 
one—I  do not mean the more im portant as between 
these parties, but as matter of general application, 
since I  do not th ink  tha t we shall have more such 
documents as th is to  construe. I  mean the 
claim to treat as m atter of fixed law the justice 
of lay days being counted, when, though holidays, 
they were used by the charterers fo r the load
ing  of one of the ships. I  entirely agree w ith 
the Lord  Chancellor in  refusing to in fe r some
th ing  of which there is no evidence. I  do not 
deny tha t there are some things so commonly 
known and practised, so universal, tha t w ithout 
evidence other than the transaction itse lf one 
infers a contract. W hat the parties do is itself, 
in  the face of such a known course of dealing, 
evidence of the ir agreement. I t  is enough here 
to say, th a t th is does not come w ith in  the category 
to which I  refer. I  do not know whether i t  was 
more fo r the convenience of one or the other or of 
both tha t th is work should go on notw ithstanding 
the holidays. I  concur also in  the rest of the 
Lord  Chancellor’s judgment.

Lords M a c n a g h t e n  and A t k in s o n  concurred.
Judgm en t appealed fro m  reversed. Respon

dents to  pa y  to the appe llan ts  th e ir  costs here 
an d  below. Cause re m itte d  to the K in g ’s 
B ench D iv is io n  w ith  a dec la ra tion .

Solicitors fo r the appellants, C. R usse ll and Co., 
fo r L ig h tb o u n d , Owen, and M ac ive r, Liverpool.

Solicitors fo r the respondents, R aw le , Johnstone, 
and Co., fo r K i l l ,  D ick in so n , and Co., Liverpool.

S n jrem e C irart o í

COURT OF APPEAL.

Oct. 23 and  24, 1907.
(Before Lord  A l v e r s t o n e , C.J., and B u c k l e y  

and K e n n e d y , L .JJ ., s itting  w ith Nautical 
Assessors.)

T h e  C it y  of B e r l in , (a)
C o llis io n — R is k  o f  co llis io n — A lte ra t io n  o f  bea ring  

— D u ty  to stop— C o n s titu tio n  o f  co u rt— Judge  
s it t in g  w ith  assessors— D u ty  o f  assessors.

A  steam ship proceeding down the K ib e  sighted the 
m asthead and both side lig h ts  o f  a tu g  about ahead. 
The tug  crossed on to the s ta rboard  bow o f  the 
steam ship and got green to green in  a p o s itio n  to 
pass a l l  c lear, the steamer s lig h t ly  starboarded  
and steadied, bu t the tu g ’s lig h ts  were seen to be 
n a rro w in g , an d  f in a l ly  though the tug  gave no 
w h is tle  s ig n a l the red  l ig h t  o f  the tug  opened

on the s ta rboa rd  bow o f the steam ship, and  the 
p ilo t  then ordered the engines o f  the steam ship  
to be p u t  f u l l  speed astern, b u t a co llis io n  
occurred. I n  the A d m ira lty  C o u rt the n a u tic a l 
assessors agreed w ith  the ju d g e  th a t the tug  was 
to blame, bu t d isagreed as to w hether the steam
sh ip  was to blame f o r  no t stopp ing  her engines 
e a rlie r. The ju d g e  held th a t the steamship  
was n o t to blame. The owners o f  the tug  
appealed :

H e ld , v a ry in g  the decis ion o f  the cou rt below, th a t 
the steamship was to blame f o r  not s topp ing  or 
reversing her engines when i t  was seen th a t the 
green l ig h t  o f  the tug  was n a rro w in g  on the 
sta rboard  bow, as th a t fa c t  showed there was 
r is k  o f  co llis ion .

P e r L o rd  A lverstone, C.J. : The assessors in  the 
A d m ira lty  C o u rt and  in  the C o u rt o f  A ppea l 
when t r y in g  a d m ira lty  appeals do n o t consti
tu te  the court, and whatever the advice o r 
o p in io n  o f  the assessors m ay be the decis ion o f  
the cou rt both in  fa c t  an d  la w  is  the decis ion o f  
the ju d g e  alone, the assessors being on ly  present 
to  assist the cou rt w ith  advice on questions o f 
n a u tic a l s k il l.

A c t io n  fo r  d a m a g e .
The appellrnts, plaintiffs, in  the court below, 

were the owners of the steamtug C a r l K ie h n  and 
the survivors of her crew and the personal 
representatives of those of the crew who were 
drowned.

The respondents, defendants, and counter
claimants in  the court below were the owners of 
the steamship C ity  o f B e r lin .

The collision between the two vessels occurred 
about 4.45 a.m. on the 3rd Feb. 1906 in  the river 
Elbe, off the Juelssand L igh t, the wind at the 
time being fresh from  the west, the weather fine 
and clear, and the tide ebb.

The case made by the appellants in  the court 
below was tha t the C a r l K ie h n , a German screw 
tug of 13 tons net register, manned by a crew of 
eight hands a ll told, while proceeding from 
Brunsbuttel towards Hamburg was in  the river 
Elbe about off the Brunshausen L igh t.

The C a rl K ie h n  was proceeding up the river, 
and at the tim e was heading about south and 
making about ten knots. H er regulation lights 
were being duly exhibited and were burning 
brigh tly , and a good look-out was being kept on 
board her.

In  these circumstances the masthead and red 
ligh ts of the C ity  o f  B e r lin , which was coming 
down the river, were seen from  the C a rl K ie h n  
about three to three and a ha lf points on the port 
bow, and about two miles off or a lit t le  more.

The C a rl K ie h n  kept on the same heading u n til 
she had to starboard to proceed up the channel 
between the Juelssand and the M itte lgrund, when 
her helm was starboarded, and she was put on to 
her proper course up the side of the channel, 
which was on the starboard side of the C a rl 
K ie h n .

The C ity  o f  B e r l in  was then about a quarter 
of a point on the starboard bow of the C a rt K ie h n  
s till showing her red ligh t, and was in  position, 
i f  she had kept her course, to pass the C a r l K ie h n  
port side to port side, as she could and ought to 
have done. Shortly afterwards, however, the C ity  
o f B e r l in  opened her green lig h t and shut in  her 
red light.(a) Reported by L . F. 0 . Da r b y , Esq., Barrister-at-Law .
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In  the expectation tha t the C ity  o f  B e r l in  would 
s till navigate on her proper side, her own star
board side of the channel, and pass port to port, 
and to give her more room to do so, the helm of 
the C a rl K ie h n  was ported a lit t le  and steadied. 
The C ity  o f  B e r l in  then again opened her red ligh t 
showing both side lights. The helm of the C a rl 
K ie h n  was again ported a lit t le  and steadied, 
and the C ity  o f  B e r l in  shutting in  her 
green ligh t, and being about a quarter of a mile 
off and about half a point on the port bow of the 
C a rl K ie h n , the vessels were in  position to pass 
clear port-side to port-side.

The C ity  o f  B e r l in  came on, keeping her red 
lig h t open on the port bow of the C a rl K ie h n  
u n til she was about 100 to 150 yards off, when she 
suddenly sounded a two short-blast signal, and, 
apparently under a starboard helm, opened her 
green lig h t again, thereby causing imminent 
danger of collision.

The helm of the C a rl K ie h n  was at once ported 
again, and, as the only chance of avoiding a co lli
sion, her engines were kept fu ll speed ahead. The 
C ity  o f  B e r lin , however, coming on at a great rate 
of speed, came in to  collision w ith the C a rl K ie h n , 
which was on her own starboard side of the 
channel, s trik ing  w ith the stem and port bow the 
port side of the C a rl K ie h n  ju s t clear of the b lu ff 
of the bow, doing her so much damage that she 
shortly afterwards sank, six of her crew being 
drowned.

The appellants charged the respondents w ith 
not keeping a good look-out, w ith improperly 
fa iling  to pass port to  port, w ith improperly 
starboarding, w ith improperly fa iling  to keep on 
the starboard side of the fairway, w ith improperly 
fa iling  to slacken her speed or stop or reverie, 
w ith fa iling  to indicate her course by whistle 
signal, and w ith neglecting to stand by in  accord
ance w ith sect. 422 of the Merchant Shipping 
A ct 1894.

The case made by the respondents was tha t 
the C ity  o f  B e r lin , an iron screw steamship of 
the port of Dublin, of 990 tons gross and 612 tons 
net register, and manned by a crew of seventeen 
hands a ll told, was in  the river Elbe, between 
Jule and Juelssand Beacon, in  the course of a 
voyage from Hamburg to B ris to l w ith a general 
cargo.

The C ity  o f  B e r lin , in  charge of a duly licensed 
Hamburg pilot, was proceeding straight down 
the river, keeping well on the starboard side, and 
making about eight to nine knots. Her regulation 
masthead and side lights fo r a steamship under 
way and a fixed stern lig h t were being duly 
exhibited, and were burning brightly, and a 
good look-out was being kept on board of her.

In  these circumstances those on board the C ity  
o f B e r l in  observed distant about a mile and a 
half, and bearing about rig h t ahead, the mast
head and both side lights of the C a rl K ie h n . 
The helm of the C ity  o f  B e r lin  was thereupon 
sligh tly  ported, one short blast was sounded on 
her steam whistle, and her helm was then steadied. 
Shortly afterwards the K a r l  K ie h n  shut in  her 
red lig h t and drew w ith her green open on to 
the starboard bow of the C ity  o f  B e r lin . The 
helm of the C ity  o f  B e r l in  was thereupon star
boarded sligh tly  and steadied, and two short 
blasts were sounded on her whistle. The vessels 
approached in  a position to pass each other, all 
clear, green to green, but shortly afterwards, and

when close to the C a rl K ie h n , suddenly opened 
her red ligh t, causing danger of collision. The 
helm of the C ity  o f  B e r l in  was immediately 
ordered to port, and her engines fu ll speed astern, 
and one short blast was sounded on her w histle ; 
but, nevertheless, the C a rl K ie h n  came on at high 
speed, and w ith  her port side about amidships 
struck the stem of the C ity  o f  B e r l in  a violent 
blow, doing damage to the C ity  o f  B e r lin ,  and 
herself sustaining such damage tha t she shortly 
afterwards sank. Ropes and lifebuoys were 
immediately thrown over the port bow and side 
of the C ity  o f  B e r lin , and w ithout any delay the 
working boat of the C ity  o f  B e r l in  was lowered 
and rowed to the place of collision, where fo r 
about ha lf an hour search was made fo r any of 
the crew of the tug who m ight be in  the water, 
but w ithout success.

The respondents charged the appellants w ith 
not keeping a good look-out, w ith fa iling  to pass 
port to port and afterwards when all clear star
board to starboard fa iling  to keep clear, w ith 
fa iling  to keep to the starboard hand side of the 
channel, w ith improperly starboarding and after
wards improperly porting, w ith  not easing, 
stopping, or reversing their engines, and w ith 
fa iling  to signify the ir course hy whistle signals.

The following collision regulations were referred 
to during the course of the case :

P re lim in a ry  to S teering and S a ilin g  Rales.
E isk  o f co llis ion can, when circum stances pe rm it, 

be ascertained by ca re fu lly  w atch ing  the compass 
bearing o f an approaching vessel. I f  the bearing does 
no t appreciably change suoh r is k  should be deemed to 
exist.

18. W hen tw o  steam vessels are m eeting end on, or 
nearly  end on, so as to  invo lve  r is k  o f co llis ion each 
sha ll a lte r her course to  Btarboard, so th a t each m ay 
pass on the p o rt side o f the  other.

23. E ve ry  steam vessel w hich is  d irected b y  these 
ru les to  keep ou t o f the w ay o f another vessel sha ll, on 
approaching her, i f  necessary, slacken her speed or slop 
or reverse.

25. In  na rrow  channels every steam vessel shall, 
when i t  is safe and practicable , keep to  th a t side o f the 
fa irw a y  o r m id-channel w h ich  lies on the starboard Bide 
o f such vessel.

27. In  obeying and oonetruing these ru les due regard 
sha ll be had to  a ll dangers o f navigation and collis ion, 
and to  any special circumstances w hich m ay render a 
departure from  the above ru les  necessary in  order to  
avo id im mediate danger.

28. The words “  sho rt b las t ”  used in  th is  a rtic le  
sha ll mean a b last o f about one second’s duration . 
W hen vessels are in  s igh t o f one another, a steam vessel 
under way, in  ta k in g  any course authorised o r required 
by  these ru les, sha ll ind ica te  th a t course by the fo llow ing  
signals on her w h is tle  o r Biren—-viz., one sho rt b las t to  
mean, “  I  am d ire c tin g  m y course to  starboard.”  Tw o 
short b lasts to  mean I  am d ire c ting  m y course to  port.

29. N o th in g  in  these ru les sha ll exonerate any vessel 
o r the owner, o r m aster or crew thereof, from  the conse
quences o f any neglect to  keep a proper look-out, or of 
the  neglect o f any precaution w h ich  may be required 
by  the  o rd ina ry  p ractice o f seamen or b y  the special 
circumstances o f the case.

The following section of the Merchant Shipping 
A c t 1894 (57 & 58 Y ic t. c. 60) was also referred 
t o :

Sect. 422 (1). In  every case o f co llis ion  between tw o  
vessels, i t  sha ll be the d u ty  o f the m aster o r person, in  
charge o f each vessel, i f  and so fa r  as hp can do so 
w ith o u t danger to  h is  own vessel, crew, and passengers
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( i t  any), (a) to  render to  the  o the r vessel her master, 
crew, and passengers ( i f  any) such assistance as m ay be' 
practicab le , and m ay be necessary to  save them  from  
any danger caused by the  co llis ion, and to  stay by  the 
o ther vessel u n t i l  he has ascertained th a t she has no 
need o f fu r th e r  assistance . . .  (2) I f  the  m aster
o r person in  charge o f a vessel fa ils  to  com ply w ith  th is  
section, and no reasonable cause fo r  suoh fa ilu re  is 
shown, the co llis ion  sha ll, in  the  absence o f'p ro o f to  the 
con tra ry , be deemed t  > have been caused b y  h is  w rong
fu l  aot, neglect, or de fau lt.

L a in g , K .C . and Stubbs fo r the p laintiffs.
A s p in a ll, K .C . and E .  G. S. D um as  fo r the 

deiendants.

The case was heard on the 14th and 15th June 
1907, and judgm ent was given on the 17th June, 
the p la in tiffs ’ tug  being held alone to blame.

B a r g r a v e  B e a n e , J .— This is an action fo r 
damages by reason of a collision which occurred 
l.nJ he r iv®r  Elbe, on the 3rd I ’eb. 1906, at about 
4.45 a.m. by German time, and the result was tha t 
pne of the vessels was sunk, and six out of eight of 
the crew were drowned". The matter is a very 
serious one, in  consequence of that, and I  am 
sorry to say tha t the E lder Brethren are not 
agreed in  the ir views, and the result is that I, 
unfortunately, have to give my view of what the 
judgment should be. The story is th is : The 
C a r l K ie h n , which is a small tug boat in  the 
river Elbe, w ith a crew of eight men a ll to ld was 
proceeding up the Elbe. She had only one man 
on deck, and he was in  the wheel house on the 
upper deck steering, and in  sole charge. I  do 
not know what her beam may be, but her length 
was about 100ft, and from the photograph put 
in  1 suppose her beam would be about 20ft 
or something like  that. As the tug  proceeded 
up the river th is man, who was the only witness 
called from the tug, says tha t he saw, about 
a mile and a ha lf above him, the lights of a 
steamer, the red and white, which afterwards 
proved to be the red and white lights of the C ity  
o/ B e r lin . I  do not th ink  tha t he said how she 
bore from  him, but we know from  the C ity  o f  
B e r lin  tha t a ll three lights of the tug  were 
visible to the C ity  o f  B e r l in  a t about the same 
distance so tha t she would probably be righ t 
ahead of the tug. A t  this particular part of 
the river the lig h t of Brunshausen below was 
open to both these steamers. The lig h t of 
Brunshausen seems to be a single ligh t, w ith 
three sectors. There is a green sector, which 
pens to the north of the channel of the river, a 

white sector, which opens to the centre of the 
river, and a red sector, which opens to the south 

channel of the rive r; in  the mid-channel
l  i L  h-te 8e0tT,' T ,his tu g says she was going 
! tlle “ ver } D Jhe white sector, when she saw 
these red and white lights ahead of her. The 
proper course fo r vessels navigating the Elbe is 
to keep to the starboard hand, vessels going down 
to teep to the north, and vessels going up to the 
south side, both in  the white sector; and there
fore the tug ought to  have kept to the south on 
her starboard side of the white sector, and the 
f y ° {  Ser}™ , coming down, to the north side 
, tha t sector. These two vessels were meeting 

almost end on, and the firs t movement seems to 
have been on the part o f the C ity  o f  B e r lin .  The 
C ity  o f  B e r l in  says: !11 saw the three lights of 
th is tug ahead of me a lit t le  on my port bow, and

I  thought I  had better give her a l it t le  more 
room by porting a little , and tha t took me ju s t 
on to the green sector line, so tha t I  was well away 
on my righ t, or starboard side of the channel.”  
The tug  adm ittedly did wrong. She admittedly 
starboarded across the bows o f the C ity  o f  B e r lin  
in to  the green sector line, which was her wrong 
water on the north side of the river. The C ity  
o f  B e r l in  steadied after having ported as she 
thought sufficiently, not daring, as she says, to go 
fu rther in to the north shore because of the 
groynes, she steadied, and tha t brought the two 
vessels green to green, both of them on the north 
side of the channel. I  must now mention, 
because i t  is the crux of the case, the speed of 
these two vessls. The tug  was going, according 
to the man who has been called, from  nine to ten 
™ ° f  af Q the. steamer from  eight to  nine knots, 
th a t makes a jo in t speed of about eighteen knots. 
X hey firs t sighted each other a mile and a half 
apart, a hat distance would be covered in  about 
nve minutes at the combined speed. They 
were green to green, after having performed 
these two manœuvres, and, according to the 
evidence of both, they were very fine green to 
green. I  th ink  i t  is only about a point to a point 
and a ha lf on the starboard bow of each other, 
th e  photograph of the C a rl K ie h n , a fter she was 
raised shows exactly the angle of the blow. The 
angle of the blow was almost end on. A  part of 
the side o f the C a r l K ie h n  seems to have been 
sl‘c®d °K ; Eventually the tug  got across the bows 
ot the C ity  o f  B e r lin  at so fine an angle that i t  was 
a slice and not a cut. That meant a very slight 
tu rn  of the helm. Now one of these vessels must 
have ported. According to the tug  she star
boarded across the bows of the steamer, and 
then ported back, ported a little , ported a lit t le  
more, and at the last hard-a-ported. The two 
vessels, being green to green, the German p ilo t 
who was in  charge of the steamer, says thaï 
he thought tha t th is green lig h t was narrow- 
mg on his green ligh t, tha t is getting more 
end on. That would be fo r a very short space 
o f time, considering what I  have already said, 
and at the last moment the red lig h t of the 
tug opened, and there was a collision. I  have 
already said tha t the tug  starboarded, and then 
ported three times, ported, ported a little , and 
then hard-a-ported, but, admittedly, she did not 
blow a signal blast on her whistle to indicate any 
one of her movements of her helm. The steamer 
ported, and blew a single blast, and then steadied. 
Afterwards she starboarded a lit t le  to come out 
from  the north shore and blew two blasts to indicate 
tha t she was starboarding. Therefore on the one 
side you have got the steamer giving inform ation 
of her movements to the tug, but you get no 
indication from the tug of any single movement 
she made w ith her helm. These are a ll verv 
material questions to  consider when we have got 
to  come to a conclusion as to whether the C ity  o f  
B e r l in  was to blame in  anything th a t she did, or 
neglected to do! We are of opinion unanimously 
tha t the tug was to blame. She was to blame fo r 
not blowing her whistle, and fo r crossing the 
bows of th is steamer w ithout any indication 
whatever o f her movements. Further than that 
she crossed ahead of the steamer in to  the 
steamer s water, and then she came back again 
across the bows of the steamer. She was 
manoeuvring in  a way which undoubtedly is
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blameworthy, and makes her responsible. I  do 
not know what the German law is about the 
navigation of these small craft, bu t I  confess i t  
seems to me very extraordinary that, w ith a crew 
of eight hands, there should have been nobody on 
the deck of th is tug to take charge of her 
navigation, as a look-out man, or to look after the 
wheel, or to  steer, or to be in  control, except this 
one man, who was shut up in  th is wheel-house on 
the bridge deck. So much fo r the tug.

Now was the C ity  o f  B e r lin  also to blame P 
There are only two matters to which I  need 
refer in  respect to the C ity  o f B e r lin . I t  seems 
impossible not to be struck w ith  the fact that 
here was a vessel of 990 tons gross tonnage, 
w ith a crew of seventeen hands, which had a 
master and a chief officer, bu t no other cer
tificated officer on board. The boatswain, who 
was not a certificated officer, was acting as 
second mate. Coming down the Elbe she was 
in  charge of a German pilot, whom we have 
seen, and who struck me as a very inte lligent 
man, although I  am not quite sure tha t he fu lly  
understood a ll the questions. He was examined 
in  English. But, so fa r as I  can judge, he was 
an in te lligent and careful man. The other man 
on deck was this boatswain, whom we have also 
seen, who did not strike me as an in te lligent man. 
The captain had gone below to lie down, leaving 
the deck in charge of the officer of the watch, 
th is boatswain and this German p ilo t to whom I  
have referred. No doubt, as fa r as pilotage was 
concerned, the p ilo t was responsible. So fa r as 
the ordinary navigation was concerned the man in 
charge was the boatswain, because the pilot, by 
German law, is only an advisory officer; he does 
not take control of the ship as pilots do here. I  
th ink, and to this extent we are a ll agreed, that 
the C ity  o f  B e r l in  did not do wrong, when she 
found the three lights of the tug ahead of her a 
lit t le  on her port bow, in  porting. She ported to 
go port to port in to her r ig h t water, or, rather, in  
her r ig h t water, and then, having got as close as 
she dare go, she steadied. Then she saw by the 
lights tha t the tug had starboarded, and was 
coming across her bows, and did cross her bows, 
t i l l  she got green to green. So fa r no blame 
attaches to the C ity  o f  B e r lin . Then comes the 
point on which the E lder Brethren are not 
agreed. I t  is said by the p ilo t—I  pu t the boat
swain out of the case as of no value to us in  this 
matter—that, “  being green to green, and very 
fine, I  starboarded a lit t le  and then steadied. 
Notw ithstanding my starboarding i t  seemed to 
me tha t the green lig h t of the tug  got no broader, 
i f  any th ing i t  got narrower, finer, on my star
board bow. I  watched it. Suddenly the red 
lig h t opened, and I  was surprised. I  immediately 
ordered the engines to be put fu l l  speed astern. 
I t  could not be done, because the boatswain was 
not standing near the telegraph, and I  did not 
realise tha t he was not doing it, and I  did i t  
myself afterwards, but i t  was too late, the co lli
sion happened immediately.”  The question we 
differ upon is this : Ought the p ilo t who was in  
charge of the C ity  o f  B e r l in  to have fe lt there 
was risk of collision when he saw this green 
lig h t on the starboard bow not broadening, 
when he himself had starboarded ? He cannot 
bave starboarded much, or else the angle 
of the collision would have been different. 
I f  he had starboarded much and the other

vessel had ported, the angle would have been 
certainly a two-point angle, whereas i t  must 
have been almost end on. Therefore there must 
have been an alteration ju s t at the last moment, 
but the vessels must have been very nearly end 
on ju s t before the last moment. I t  seems 
incredible to us tha t this tug should have ported 
as she did, unless i t  was suddenly borne in  upon 
the mind of th is individual on the deck of this 
tug that he was under the bows of a big steamer. 
Ought the p ilo t of the C ity  o f  B e r l in  to  have 
reversed his engines when he found that on 
starboarding the green lig h t did not broaden? 
I  am in  the unfortunate position of having to 
decide in  th is case between the two E lder 
Brethren, whose advice is so valuable to me, and 
I  hesitate when I  find two seamen differing upon 
such an important question. B u t i t  seems to me 
tha t I  have to take in to consideration, not only 
the moment of the collision, or the few moments 
before the collision, but I  have to take into 
account the whole of the story over these five 
minutes, the whole conduct of th is tug in  
dodging about as she was doing, the fact tha t 
the p ilo t gives us tha t in  the Elbe these tugs 
are always dodging about, you never know which 
way they are going to pass you, or what they 
are going to do. They are constantly in  the 
wrong water. Am I  to say that th is p ilo t ought 
to have seen tha t the tug  was going to throw 
herself suddenly under his bows at the last 
moment ? I t  is not in  the open sea, but a 
narrow channel, a narrow river, where you have 
to pass fa irly  close. I  confess, taking the whole 
of this story together, I  cannot say tha t in  my 
opinion this p ilo t was bound to have seen tha t 
there was risk of collision before the time when 
this red lig h t opened. I t  is a very narrow line : 
but I  do not feel bound to take it, and therefore 
my view is that tha t which is the only point on 
which the owners of th is vessel can be held in  
fa u lt—namely, the failure of the p ilo t to reverse 
bis engines before the collision—has not been 
established. I  wish to say this about the C ity  
o f  B e r l in : I t  is not, I  th ink, righ t tha t a vessel 
coming from Hamburg to the sea should, even 
i f  there is a responsible p ilo t on board, be le ft 
w ithout a certificated officer on deck. I f  there is 
no second officer to a ship then either the captain 
or the chief mate should be on the deck and in  
charge. I t  seems to me to have been improper, 
where i t  is not a case of compulsory pilotage, 
tha t there should have been no certificated officer 
on the deck of the steamer, and tha t she should 
have been le ft in  charge of a boatswain such as we 
have seen here in  court before us. For the reasons 
I  have given, so fa r as this collision is concerned, I  
have to pu t my own opinion forward, supported by 
the opinion of one of the E lder Brethren against 
the view of the other, tha t the tug is alone to 
blame fo r this collision. As I  have stated already, 
we are agreed about the tug being to blame. The 
only question upon which we are not agreed is 
whether the C ity  o f  B e r l in  ought to have reversed 
her engines after the vessels came green to green.

On the 25th Ju ly  1907 the plaintiffs, the owners 
of the tug C a rl K ie h n , delivered a notice of appeal 
asking tha t the judgment m ight be varied and 
tha t the owners of the C ity  o f  B e r l in  should 
also be held to blame, and that a judgment of 
both to blame m ight be entered. The appeal
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dT̂ b b s io v  the appellants, the 
ownersof the 6 a r lK ie h n .—I f  vessels are approach
ing so as to involve risk o f collision, as was the 
case here they ought to  stop and reverse the ir 
®ngln®®' dt became the duty of the C ity  o f  B e r l in  
to do tha t as soon as those on board her saw the 
green lig h t of the tug  was not broadening on her 
starboard bow, but i f  anything was getting finer. 
B isk of collision may be ascertained by watching 
the compass bearing of a vessel; i f  the compass 
bearing does not appreciably change risk of col
lision is to  be deemed to exist :

Preliminary to Steering and Sailing Rules of the
C ollis ion Regulations 1897.

A sp in a U  K  C. and H . C. S. D um as  fo r the 
respondents, the owners of the C ity  o f  B e r lin .—  
Since the year 1897 there is not an imperative 
obligation upon a master o f a ship to stop and 
reverse his engines under circumstances such as 
existed in  th is case :

A rtic le  18 o f the C ollis ion ^Regulations 1884.
[Lo rd  A l v e r s i o n e , C.J.—The K he d ive  (43 L. T. 
f ’eP- AsP- M ar- Law Gas. 360 (1880);
5 iA ' i ’i ?  was decided on A rt. 18 of the old 
rules.] There is no such rule in  the present code of 
regu ations. The only point to be considered is, 
B id  those on the C ity  o f  B e r l in  act in  a seamanlike 
way having regard to the directions contained in  
A rt. ¿3 t  This collision occurred in  a river, and 
therefore the mere fact of the tug  narrowing on 
the bow of the C ity  o f  B e r l in  does not of itse lf 
point to risk of collision. I f  the tug  meant to 
port so as to come nearer the C ity  o f  B e r l in  i t  
was her duty to sound a whistle signal under 
A rt. 28, but she did not. The mere fact that 
a green lig h t narrows tells one nothing as to 
helm manoeuvre. [Lo rd  A l v e r s t o n e , C .J .—  

u your p ilo t admits tha t he saw the tug ’s 
green lig h t getting finer fo r an appreciable time

s i6 AT011!?10“ ' 0ugM  he to have stopped f ]  No, the tug  had not given him the 
signal under A rt. 28, which she should have done; 
he had no notice tha t the tug would continue to 
port. We know now tha t in  fact there was risk of 
collision, but the facts should be considered as 
they appeared to the man on the b ridge; ought 
he to have thought there was risk of collision P 
1 urther, i f  the engines of the C ity  o f B e r l in  had 
been reversed, the head of the C ity  of B e r lin  
w?uJd 1!ave been thrown towards the tug, and she 
m ight have got out of command and got into 
trouble w ith other vessels.

i „ L ?rd / L™ 0NE> G-J•—In  this case we have 
to decide whether the judgment of the court
S T , “  r lg ft  lu  fi,ndlng toe tug  alone to blame,
B e fn ri °if  ivUb' not being now disputed. Before I  deal w ith  this case, I  should like  to say
one word w ith reference to the Court of A dm ira lty  
and this court assisted by assessors. The lan
guage o f the learned judge I  am afraid by 
inadvertence rather seems to have treated the 
IMder Brethren as constituting the court, and I  
understand that th is case was re-argued because 
there was a difference of opinion between the 
assessors. I t  may, of course, be desirable under 
some circumstances to adopt tha t course, but 
I  th ink  i t  wise to point out that, whatever 
may be the opinion [and advice given by E lder 
Brethren in  the A dm ira lty  Court, who are there

to assist the court, as are our assessors here, 
the decision, both o f fact and law, is the decision 
ot the court, and we cannot protect ourselves, nor 
can the judge of the A dm ira lty  Court protect 
himself by the opinion of the E lder Brethren 
agamst responsibility. D r. Lushington said, in  
The A lf re d  (7 No. Cas. 354), « I f  I  had entertained 
a contrary opinion, notwithstanding a ll the ir 
nautical sk ill and experience, I  am clearly of 
opinion, having looked carefully in to  the question, 
i t  is my duty to pronounce such contrary opinion ”  
And in  The M agna  C h a rta  (25 L . T. Rep. 512 ■
1 v??' '« ar'-nJaw G^,S' 153 (1871), S ir Joseph Napier 
said m the P rivy  Council, “  I t  has been said that 
there was a difference of opinion between those 
gentlemen by whom the learned judge of the 
A dm ira lty  Court was assisted; tha t they took a 
different view of the case; and tha t when the case 
was referred to the E lder Brethren o f T rin ity  
House, a difference of opinion existed there I t
I a,% h? r eVer’ the du,fcy  of th e learned judge to 
— ..ide the case upon his own responsibility. 8 The 
learned judge has got the responsibility cast upon 
him of a rrm ng  at a jud ic ia l conclusion. He is 
advised and assisted by persons experienced in 
nautical m atters; but tha t is only fo r the purpose 
ot g iving him  the inform ation he desires upon 
questions of professional s k i l l ; and having got 
tha t inform ation from those who advise him, he 
is bound in duty to exercise his own judgm ent; 
and i t  would be an abandonment of his duty i f  he 
delegated tha t duty to the persons who assisted 
mm. 1 am not fo r a moment suggesting that 
Deane, J. did not decide this case on his 
own responsibility, but I  th ink  a lit t le  too much 
appears to have been made in  the court below 
ot the fact tha t the E lder Brethren differed 
trom one another in  this case. They certainly 
must not be regarded as being members of the 
court in  the sense of being responsible fo r the 
decision given. Now a very able argument has 
been addressed to us by counsel fo r the respon
dents, mainly based upon calculations which 
must be always received w ith some caution—that 
because the time was very short during which 
these vessels were in  sight of one another, taking 
a combined speed of 18 knots, something like 
to?,6 minutes and a th ird , the action of the p ilo t 
ot the C ity  o f  B e r l in  was such tha t you cannot 
impute to him negligence in  not having stopped 
and reversed. I  quite agree that, probably fo r 
the reasons which counsel fo r the appellants has 
given, the old rule which made i t  imperative upon 
both ships to slacken the ir speed or stop and 
reverse, i f  necessary, when approaching, so as to 
avoid risk o f collision, has been altered* and now 
there is Rule 23 which s a y s :- “ Every steam 
vessel which is directed by these rules to keep 
out ot the way of another vessel shall on approach
ing her, i f  necessary, slacken her speed or stop or 
reverse. According to A rt. 21: “  Where by any 
ot these rules one of two vessels is to keep out of 
the way, the other shall keep her course and 
speed. Therefore the question of stopping and 
reversing, apart from the obligation under the 
rules, depends now upon the general rules of 

at1??-1'°n . icla are preserved by A rt. 29
.Nothing in  these rules shall exonerate any 

vessel, or the owner, or master, or crew thereof 
Horn the consequences of any neglect to  carry 
lights or signals, or of any neglect to keep a proper 
look-out, or or the neglect of any precaution which
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may be required by the ordinary practice of sea
men, or by the special circumstances of the case.”  
I  do not th ink  i t  ought to be forgotten in  this 
case tha t so im portant has the question of bearing 
been considered tha t in  these rules there is pu t a 
direction tha t “ risk of collision can, when c ir
cumstances perm it, be ascertained by carefully 
watching the compass bearing of an approaching 
vessel. I f  the bearing does not appreciably 
change, such risk should be deemed to exist.”  I  
believe tha t was put in  the rules in  consequence 
of a very learned argument of M r. Cohen in  the 
House o f Lords, where i t  was pointed out tha t 
there was a mathematical certainty of vessels 
coming in to  collision i f  the ir bearings did not 
change fo r an appreciable period of time. In  
this case the C ity  o f  B e r l in  r ig h tly  ported fo r the 
purpose of getting a lit t le  nearer over to her 
starboard side of the channel, and I  do not th ink 
anybody can suggest tha t there was any erroneous 
navigation in  the C ity  o f  B e r l in  from the fact 
tha t she ported. She appears to have starboarded 
a lit t le  afterwards, the reason being given by the 
master that he got as fa r over as he could, and 
the other vessel, the tug, fo r reasons which we 
really cannot exactly ascertain—i t  is said by the 
C ity  o f  B e r l in  because the tug people are very 
careless in  the river Elbe—had got over on to the 
starboard bow of the C ity  o f  B e r lin , and i t  is 
said even in to  the green sector. Under these 
circumstances, a t a distance which cannot be quite 
inappreciable, at the very last moment the p ilo t 
of the C ity  o f  B e r l in  observes the green lig h t 
upon his starboard bow, and he observes tha t 
while he has steadied his helm tha t green lig h t 
does not broaden upon his bow, but is even getting 
finer. He says in  cross-examination by counsel 
fo r the appellants—and I  th ink  also in  chief in  
effect, but in  cross-examination d is tinctly—that 
“  he was getting nearer us. He was getting no 
broader all the time as that, I  suppose, he was 
getting a lit t le  more to us.”  “  Q. You starboard 
a point when he is about ha lf a point or a p o in t; 
tha t would bring him a point and a half or two 
points on your starboard bow, and he is about 
ha lf a mile to three-quarters of a mile away, 
something like that P—A. Ye3, about that. Q. D id  
he get any broader from  tha t time, or did he get 
narrower a ll the time P—A. He got narrower a ll 
the time. Q. That looks like as i f  he was porting 
back again, does i t  not?— A. Yes, he was coming 
more over again to the south side. Q. That would 
be a port helm ?—A. Yes, of course. Q. And giving 
no signals of any kind P—A . No. Q. Then he 
keeps coming over to the south side, gradually 
edging over to the south side, as I  understand ? 
"~A. Yes. Q. And then you see his red lig h t? —
A. A t once, yes. Q. And when you see his red ligh t 
he is what—half a ship’s length from  you P—A. 
N ot more. Q. I t  looks to me, from what you say, 
te ll me i f  I  am r ig h t or wrong, tha t after getting 
°h  your starboard bow about a point or two he is 
eftpug  away to the south to get back to his righ t 
side P A. Yes, the angle was getting sharper;
. course, he was not bo much on the starboard 

side the last time as he was at the firs t.”  There- 
ore i t  cannot be suggested tha t this was anything 

very, very sudden. That is why I  say i t  is dan
gerous to rely upon calculations, however accurate 

ey may be, assuming certain facts as to the length 
o time. The p ilo t is not describing the action of 

e vessel suddenly porting and coming unex- 
V o l . X I. ,  N . S.

of  B e r l in . [C t . of  A p p .

pectedly across his bows. He is describing an 
action which he can see and watch fo r an appre
ciable period of time, and he describes i t  as 
gradually edging in  towards him. Counsel fo r 
the respondents have said tha t would be the effect 
i f  he was porting only sufficiently to go under the 
stern of the other vessel. I  am afraid I  cannot 
agree w ith  that. I  am afraid i f  he was only 
porting sufficiently to go under the stern, the 
green lig h t must have got broader, certainly 
would not have got narrower. But, be i t  as i t  
may, the suggestion, however ingenious, is one 
which I  cannot th ink  a sufficient excuse fo r the 
p ilot. I  cannot help also pointing out tha t very 
soon after that, possibly when the red lig h t 
opened—I  should doubt the red lig h t being as 
close as suggested—the man appreciates the 
necessity of stopping and reversing, and gives the 
order. He thought the order was being obeyed 
by the mate. He did not know the telegraph was 
close by himself, and afterwards a t the time of 
the collision he looks and finds the engines 
are s till going fu ll speed ahead. That points 
to neglect on board the ship w ith regard to the 
stopping and reversing of the engines quite in 
dependently of the misjudgment of the p ilot. 
Looking -at the whole of the case quite apart from  
any advice we receive, I  cannot help th ink ing  the 
ordinary construction, according to good seaman
ship, which ought to be pu t on the rules as 
applied to th is state of circumstances, is tha t a 
reasonably prudent man would have seen tha t 
th is vessel was approaching him at a short 
distance, involving very serious risk of collision.

I  am glad to say tha t we are not in  the d ifficu lty 
tha t my brother Deane was in  in  the court below, 
because we are advised by both our assessors thac 
this steamship ought to have stopped and 
reversed. Under those circumstances I  th ink  we 
must differ from  the conclusion of the learned 
judge. I  must say I  have less hesitation in  doing 
so, because in the firs t place we have the advan
tage of the advice I  have indicated, and next the 
passages in  his judgment show tha t he had very 
considerable doubt about it. He says : “  I t  seems 
to me I  have to take in to consideration, not only the 
moment of the collision, or the few moments before 
the collision, but I  have to take in to  account the 
whole of the story over these five minutes—the 
whole conduct of th is tug in  dodging about as 
she was doing. . . .  I  confess, taking the 
whole of this story together, I  cannot say tha t in  
my opinion this p ilo t was bound to have seen 
tha t there was risk of collision before the time 
when this red lig h t opened. I t  is a very narrow 
line, but I  do not feel bound to take it. ’
I  must say I  th ink  tha t tha t is not giving 
sufficient effect to the instructions th a t are pu t 
in  the prelim inary to art. 17. I  th ink  the learned 
judge ought to have come to the view, tha t after 
the man had made the admissions he did make 
to counsel fo r the appellants in  cross-examination, 
he had fo r an appreciable time, a substantial time, 
failed to appreciate tha t the tug  was not only not 
going safe, but must have been porting across his 
bows, and he ought immediately to have stopped 
and reversed. I  am, therefore, of opinion the 
appeal should be allowed by the C ity  o f  B e r l in  
being found to blame as well as the tug.

B u c k l e y , L .J .—I  agree. The question here 
is not how the C ity  o f  B e r l in  ought to  have 
used her helm at the relevant tim e or at the

O
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critica l time. The question is whether there was 
not risk of collision so tha t the vessel ought to 
have stopped and reversed. The cardinal facts 
are tha t at the relevant time the two vessels were 
green to green, and tha t the tug  was fine on the 
starboard bow of the C ity  o f  B e r lin . As time went 
on tha t green lig h t did not broaden, but narrowed. 
Whether regarded as a mathematical proposition 
or as an application of the matter prelim inary to 
art. 17, i f  the bearing does not appreciably change 
during a sufficient portion of time, the result 
must be tha t the two vessels w ill come into 
collision. I f  the lig h t narrows during tha t time 
tha t must indicate tha t the tug is so changing 
her position as tha t she w ill pass the point of 
danger at a slightly earlier time than i f  the bearing 
did not change ; in  other words, she is coming 
across the bow of the C ity  o f  B e r lin .  The only 
question is whether she w ill get past the point of 
danger before the C ity  o f  B e r l in  gets there. 
Under those circumstances i t  seems to me there 
must be risk of collision. Now i t  may be, and I  
th ink i t  is, the fact, tha t under the new rules as 
art. 23 is now expressed the ship may probably 
defend herself by proving tha t by continuing her 
speed she was reducing the risk of collision. B u t 
nothing of tha t k ind is, of course, shown here. I t  
seems to me tha t there was risk of collision ; that 
the C ity  o f  B e r l in  was bound, not necessarily, I  
agree, under art. 23, bu t under art. 29, which 
brings in  the ordinary practice of seamen—tha t 
she was bound under those circumstances to stop 
and reverse. For not doing so I  th ink  she was to 
blame.

K e n n e d y , L . J .—I  am of the same opinion, 
and I  am bound to say, having regard to the 
very fa ir  and frank evidence of the German 
p ilo t on board the C ity  o f  B e r lin ,  i t  seems to me 
to be an unusually plain case. The vessels were 
approaching each other at a comparatively short 
distance, having regard to the jo in t speed—a 
distance tha t would be quickly traversed. One 
vessel had been brought a point and a ha lf to 
two points on the starboard bow of the other, and 
instead of broadening as i t  would have done i f  
they had been simply keeping the ir courses, the 
green lig h t actually narrowed, showing there was 
an action of the port helm on the part o f the 
vessel which was approaching the other. I t  is 
quite clea?-, as Buckley, L . J .  has said, there must 
come appoint i f  tha t operation is being continued 
at which they w ill actually be end-on exactly, and 
a fu rthe r point, i f  there is time to traverse so 
much ground, at which the red w ill be actually 
across the bows of the vessel which had been 
maintaining her course. I  am bound to say, 
when I  see what the p ilo t said, tha t I  cannot 
conceive anything fa irer than the plain indication 
of what the p ilo t himself says he saw. He speaks 
of g iving the order, which, unfortunately, was not 
carried out on board the ship after the red lig h t 
was visible—to go fu ll speed astern. “  Q. And 
then you see his red lig h t? —A. Yes. Q. And 
then i t  is to late to do anything?—A. Yes. Q. 
Do you not th ink  you m ight have taken your 
speed off, seeing the position the vessel was in P—
A. I  would not say i t  was righ t.”  That is to  say, 
tha t what I  did was righ t. “  B u t I  have thought 
of no danger, because he was passing green to 
green, and, as usual in  the river, you know that 
w ith the small tow-boats they usually keep on 
the wrong side of the river.”  I f  they usually

keep on the wrong side of the river i t  was exactly 
what he was not doing on th is occasion. Because, 
as has been pointed out by the learned counsel 
fo r the respondents, they say he was making an 
unfortunate action to get on the r ig h t hand side, 
bu t tha t is not the view of the p ilo t. Now comes 
what I  am afraid is the secret of the whole acci
dent: “ We do not take any notice of them in 
the Hamburg river.”  W ell, I  can only hope they 
w ill do so in  the future. The more casual the 
management may be, the less r ig h t you have to 
count upon seamanlike action, the less r ig h t you 
have to suppose tha t th is vessel was deliberately 
endeavouring to port its  helm ju s t in  time to 
shave round the stern of the other vessel. I f  you 
know they do not do such things, and unfortu
nately are sometimes careless, the rules of the sea, 
as well as the dictates of humanity, point to  the 
importance of obeying tha t which was always a 
rule o f seamanship long before these rules were 
made at a ll—namely, to  stop and reverse, which 
action, i f  i t  does not avoid a collision, may easily, 
and. in  fact w ill, tend i f  there is an impact to 
minimise tha t impact and to save human life, 
which unfortunately was lost on th is occasion.

Solicitors fo r the appellants, Stolces and Stokes.
Solicitors fo r the respondents, P r itc h a rd  and 

Sons.

HIGH COURT OF JUSTICE

K IN G ’S B E N C H  D IV IS IO N .
F r id a y ,  Dec. 13, 1907.
(Before W a l t o n , J.)

B e n n e t t s  a n d  Go. v . J. a n d  A. B r o w n , (a) 
C h a rte r-p a rty — C ons tru c tio n  — B i l l  o f  la d in g  — 

D e te n tion  by s u r f—Custom — S u r f  days no t 
w eather - w o rk in g  days — “  W eather-w ork ing  
days ”  w e ll-know n  business phrase— D em urrage  
— A d m is s ib il ity  o f  evidence.

A  ch a rte r-p a rty  made in  Lo n do n  p rov ided  th a t a 
vessel should  “  proceed to one o r two safe po rts  
between V a lp a ra iso  an d  P isa g u a  inc lu s ive  as 
ordered on a r r iv a l a t  V a lpa ra iso  and  there de live r 
. . . in  the usua l and  custom ary m anner
alongside such w h a rf, vessel, steamer, f lo a t in g  
dock, h u lk , launch , o r p ie r  where she can a lw ays  
safe ly  lie  a floa t as d irec ted  by the consignees 
. . . (de ten tion  th rough  s tr ik e  o f  p itm e n ,
. . . de lay by . .  . storms, s u rf, weather
. . . lockouts, . . . stoppage o f  w o rk  o f
a n y  persons engaged in  the . . . ca rry in g ,
d e live rin g  . . .  o f  any o f  the cargo . . .
o r  i ts  discharge, rece ip t, o r rem oval a t  the p o r t  
o f  discharge, o r  by . . . o r any cause beyond
the con tro l o f  charterers, no t to count in  the tim e  
allow ed f o r  lo a d in g  o r d ischa rg ing . . . .)
The cargo to be taken  de live ry  o f  f r o m  alongside  
sh ip  a t p o rt o f  discharge, a t the average ra te  o f  
n o t less, th a n  250 tons p e r  w ea the r-w o rk ing  day  
(Sundays and  ho lidays excepted).

B y  custom a t V a lpa ra iso  s u r f  days are no t 
w ea ther-w o rk ing  days, and  the p o rt ca p ta in  
declares w h ich  days are s u r f  days. The vessel 
a rr iv e d  and  la y  in  the bay, and  d e live ry  was 
taken  ex sh ip  in to  ligh te rs . The ligh te rs  
delivered p a r t  to ano ther vessel an d  p a r t  was

(a) Reported by W . T sbvo b  T ürton, Esq., Barrtster-»t-L»w.
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discharged, as was custom ary, on to the beach. 
The p o r t  ca p ta in  declared c e rta in  days to be 
s u r f  days, bu t on a l l  those days d ischarge in to  
the lig h te rs  took p lace . The s u rf, however, 
de ta ined  the lig h te rs  in  re g a rd  to the la n d in g  o f  
the cargo f r o m  the lig h te rs  on to the beach and  
preven ted  them  sometimes f r o m  la n d in g  and  
f r o m  m a k in g  as m a n y  jo u rn e y s  to a nd  f r o m  
the vessel as they otherw ise cou ld  have done. 

H e ld , there was de ten tion  th ro u g h  s u rf, and  th a t  
tim e  so lost was n o t to coun t in  the tim e  a llow ed  
f o r  d ischa rg ing  ; and  th a t the exception therefore  
app lied .

“  W eather-w o rk ing  da y  ”  is  a w e ll-kn o w n  b us i
ness phrase and  means a day on ivh ich  the w ork  
o f load ing  o r d isch a rg in g  is  no t prevented by 
bad weather. I t  was no t competent to the 
charterers, in  a ch a rte r-p a rty  so worded, to p u t  
u p o n \th a t expression a d iffe re n t m ean ing  w h ich  
i t  was sa id  the w ords by custom had  obta ined a t  
the p o rt o f  V a lpa ra iso . The p la in t if fs  were 
e n tit le d  to two and  a h a lf  days' dem urrage.

C o m m e r c ia l  l is t .
T ria l of action before W alton, J. s itting  w ithout 

a ju ry .
Claim fo r 328Z. 16s., being demurrage in  respect 

of the p la in tiffs ’ steamship Gandleshoe alleged to 
he due from the defendants, the charterers under 
a charter-party, dated the 6th Oct. 1905, and a 
b ill of lading, dated the 31st Oct. 1905.

B y  th e  c h a r te r -p a r ty ,  w h ic h  w as m a d e  in  
L o n d o n , i t  w as p ro v id e d  t h a t  th e  vesse l s h o u ld  

Prooeed to  Newcastle, N .S .W ., and there . .
road . . .  a fu l l  and complete cargo o f ooals 
. . . and . . . sha ll the rew ith  proceed to  one
or tw o  safe ports  between Valpara iso and Pisagua 
inc lus ive , as ordered on a r r iv a l a t Valpara iso w ith in  
tw e n ty -fo u r hours, and the re  . . . de live r . . . 
m  the  usual and custom ary m anner alongside such 
w harf, vessel, steamer, floa ting  dock, h u lk , launch, or 
p ier, where she can always safe ly lie  a floa t as d irected 
by  the consignees . . . (the ac t o f God . . . 
detention th roug h  s tr ike  of p itm en, . . . delay by
ra ilw a y , . . . storm s, surf, w eather, . . . lo ck 
outs, ho lidays, o r cessation o r stoppage o f w o rk  o f any 
persons engaged in  the  . . . ca rry ing , de live ring ,
o r load ing o f any o f the cargo, to  be shipped hereunder, 
° r  i ts  discharge, rece ip t, o r rem oval a t the p o rt o f 
discharge, o r b y  . . . , o r any oause beyond the
con tro l o f charterers, n o t to  count in  the  tim e  
allowed fo r load ing o r discharging, and a l l  and every 
o ther dangers and accidents of the  sea, rive rs , and 
naviga tion , o f w hatever na ture  and k in d  soever, a lw ays 
m u tu a lly  excepted, even when occasioned by the  n e g li
gence, de fau lt, o r e rro r in  judgm ent o f the  p ilo t, master, 
or o the r servants o f the shipowner) . . . The cargo
to  be taken de live ry  o f fro m  alongside ship a t p o rt of 
discharge, a t the  average ra te  o f n o t less than  250 tons 
per w eather-w ork ing  day (Sundays and ho lidays 
excepted) w ith  ten days allowed on demurrage a t the 
ra te  o f 4 d. per ne t reg is te r ton  per day. . . . The
cargo to  be b rough t to  and taken fro m  alongside a t 
m erchants’  r is k  and expense as custom ary. . . .

The vessel loaded a cargo of coals (4720 tons) 
sbllPPe<l  by the defendants, who were the holders 
K '̂11 of lading, which incorporated the 

above provisions of the charter-party as to dis- 
an<̂  proceeded to Yalparaiso, a rriv ing on 

he 6th Dec. 1905. The defendants took delivery.
The discharge commenced on the 9th Dec. and 

the b ^  0n Jan- 1906, the vessel ly ing  in

[K .B . D iv .

P art of the cargo was taken ex ship in to 
lighters and thence discharged on to the beach, 
which was usual; pa rt was taken ex ship in to 
lighters and then discharged on to another ship.

Between the 6th Dec. and the 10th Jan. the 
port captain at Yalparaiso declared, as was cus
tomary, certain days to be surf days, but on a ll 
those days discharge from  the ship in to the 
lighters took place.

Evidence was tendered tha t at Yalparaiso i t  
was customary not to treat surf days as weather
working days, and tha t ha lf a surf day counted 
as ha lf a weather-working day.

Between the 9th Dec. and the 10th Jan. there 
were f iv e  Sundays, three holidays, and, as the 
defendants alleged, ten surf days and five ha lf 
surf days.

The surf on the beach to some extent detained 
the lighters and prevented them sometimes from  
landing, and from  making as many journeys 
from  the ship to the beach and back again as 
they otherwise would have been able to do.

J, A . H a m ilto n , K.C. and A d a ir  Roche fo r the 
p laintiffs. — The cargo should have been dis
charged, excluding Sundays and holidays accord
ing to the charter-party rate in  nineteen days— 
viz., by 2nd Jan. 1906. E igh t days’ demurrage 
have been incurred. The delay was caused by 
shortage of lighters. The discharge waB not 
stopped by reason of the surf, fo r tha t took place 
on a ll the alleged surf days. Discharge is dis
charge in to  the lighters. The whole process of 
landing on the beach is not included in  the word 
discharge. The delay, i f  any, was in  the ultimate 
disposal of the goods. Had the consignees 
ordered the vessel to discharge to another vessel 
no difficu lty as regards surf would have been 
encountered. Discharge was given as contracted 
for. Delay in  “  removal ”  a t the port of discharge 
refers to stoppage o f work by the persons engaged 
in  the removal. The alleged custom is unreason
able and inconsistent w ith  the terms of the 
charter-party. “  Weather-working days ”  is a 
well-known phrase, and i t  cannot be reasonable 
to apply to i t  a custom by which a captain of a 
port can declare a rb itra rily  tha t a certain day is 
a surf day. A  surf day can be a weather-working 
day. For a large vessel a certain day m ight be 
weather-working, even though i t  m igh t not be fo r 
a small ship.

The following authorities were referred to :
S m ith  and Service v. Rosario N itra te  Company, 7 

Asp. M a r. La w  Cas. 4 1 7 ; 70 L . T . Rep. 68 : 
(1894) 1 Q .B . 174;

Hudson  v . JSde, 3 M a r. Law  Cas. (O.S.) 114 (1868); 
18 L . T . 764 ; L . Rep. 3 Q. B . 412 ;

The S a ilin g  S h ip  A lle rto n  C om pany L im ite d  v. 
Falle, 6 Asp. M ar. L a w  Cas. 287 (1888);

H olm an  v. P e ru v ia n  N itra te  Company, 5 Seas. Cas. 
(4 Ser.) 657 ;

E ls io ick Steamship Company L im ite d  v. M o n ta ld i, 
10 Asp. M ar. Law  Cas. 456 ; 96 L . T . Rep. 845; 
(1907) 1 K . B . 626;

C arver’s C arriage by Sea, 4 th  ed it., s. 196.

S cru tton , K.O. and Leek fo r the defendants.— 
Discharge on to the beach is customary at 
Yalparaiso, and the delay in  discharging on to 
the beach was caused by reason of the surf, which 
sometimes prevented discharge on to the beach, 
and which prevented the lighters from discharging 
at as fast a rate as would have been otherwise

B e n n e t t s  a n d  Go . v. J. a n d  A. B r o w n .
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possible. “ D ischarge”  means discharge in to 
the lighters and from the lighters on to the 
beach. In  the charter-party occur the words 
“ receipt or removal at the port o f discharge,”  
which refer to the happening of something 
subsequent to the placing of the goods in  the 
lighters. Those words being used in  conjunction 
w ith the word “  discharge ”  shows tha t the whole 
process of landing is covered

L y le  S h ipp in g  Company L im ite d  v. C orpora tion  of 
C ard iff, 9 Asp. M ar. Law  Cas. 23, 128 • 83 L  T  
Rep. 329; (1900) 2 K . B. 638;

C unn ingham  v. D u n n , 3 Asp. M a r. La w  Cas. 595 
(1878); 28 L . T . Rep. 631 ; 3 C. P . D iv . 443 ;

Ford  V. Cotesworth, 3 M ar. La w  Cas. (0  S ) 190 
468 (1870); 23 L . T . Rep. 165 ; L . Rep. 5 Q. b ’ 
544, par M a rtin , B ., a t p. 548.

The intention was not to  l im it the exceptions to 
work alongside the sh ip ; tha t is clear from  the 
exception referring to strikes of pitmen. “  S urf ”  
is the breaking of the sea on the beach, and i f  
surf is to be read w ith “  detention or delay,”  so 
as to mean tha t detention or delay through surf 
was not to count in  the discharging time, then 
the construction must apply to “  removal ”  as 
well as “  discharge ” :

Branckelow  Steamship Company  v. L a m p o rt and  
H o lt, 10 Asp. M a r. La w  Cas. 472, note (a) (1897); 
96 L . T . Rep. 886 n ;  (1897) 1 Q. B . 570.

The charter-party is not contradicted by the 
custom. The custom at Valparaiso is tha t the 
captain of the port decides which days are to be 
deemed surf days, and tha t a surf day is not a 
weather-working day, and tha t ha lf a surf day 
counts as half a weather-working day. There is 
nothing unreasonable in  that. No demurrage is 
due to the pla intiffs. „  , °

C ur. adv. v u lt.

W a l t o n , J .—This was an action brought by 
shipowners against charterers fo r demurrage 
alleged to have been due under a charter-party at 
the port o f discharge, which was Valparaiso 
The charter-party provided tha t the vessel was to 
proceed to “  one or two good safe ports between 
V alparaiso and Pisagua inclusive, as ordered on 
arriva l a t Valparaiso w ith in  twenty-four hours ”  
She was ordered to discharge at Valparaiso- 
nothing turns upon that. So the voyage really 
was a voyage to Valparaiso. The charter-party 
proceeds : “  and there, or so near thereunto as 
she may safely get and deliver the said fu l l  and 
complete cargo in  the usual and customary manner 
alongside such wharf, vessel, steamer, floating 
dock, hulk, launch, or pier, where she can always 
safely lie afloat as directed by the consignees to 
whom the vessel is to  be consigned inwards.”  
lh e n  follow certain exceptions. I  w ill pick out 
the exceptions which seem to me to apply in  the 
present case; detention through various things 
but amongst them surf. I  may point out other 
exceptions ju s t to illustra te  the kind of clause 
t  he exception clause is : “  Cessation or stoppage 
ol work by any persons engaged in  the winning, 
getting, carrying or delivering, or loading of any 
o i the cargo to be shipped hereunder, or its 
discharge, receipt, or removal at the port of 
discharge.”  Detention from  those and other 
causes is not to count in the tim e allowed fo r 
loading or discharging. So detention through 
surf by the terms of th is charter-party was not to 
count in  the time fo r loading or discharging. Now

w ith  regard to the tim e fo r discharging i t  was a 
fixed time, and therefore the obligation was [a 
s tr ic t one to discharge w ith in the time fixed, and i t  
was fixed by these words : “  the cargo to be taken 
delivery of from  alongside ship at port of 
discharge a t the average rate of not less than 250 
tons per weather-working day (Sundays and 
holidays excepted), w ith ten days allowed on 
demurrage at the rate of 4d. per net register 
ton per day; the cargo is to be brought to and taken 
from  alongside at merchants’ risk and expense as 
customary, the master to employ such stevedore 
at port of discharge.”  I  do not th ink  tha t that 
matters. Now the defence here is tha t i f  there was 
delay i t  was caused by surf, and there is a fu rther 
defence which puts i t  in  a somewhat different 
way, viz.; “ further, by the custom of the port at 
Valparaiso, surf daysarenot weather-working days 
and half surf days are half weather-working days.”  
I t  is said, and a good deal of evidence was read to 
me which was taken at Valparaiso, that by the 
custom of Valparaiso a surf day— by which I  under
stand is meant a day on which the surf on the 
beacn is so heavy tha t lighters cannot land the ir 
cargo there does not count as a weather-working 
day, and although i t  is not quite so stated in  the 
plea there was fu rther evidence tha t by the 

of Valparaiso the port captain fixed and 
settled conclusively in  a binding way what days 
were to he counted or not as surf days, so tha t 
the custom relied upon was a k ind of double 
custom tha t surf days were not weather-working 
days, and that the number of surf days by 
custom was to be fixed absolutely by the decision 
of the port captain. Now the firs t question I  
have to consider is whether as between the 
parties to th is charter party which was made 
in  London, and, as I  have said, fo r one or 
two ports in  South America, the charterers can 
re ly on such a custom. The custom appears 
to me to give a meaning which is not the plain 
and natura l meaning of the words “  weather
working days.”  I  may mention tha t here as fa r as 
I  can understand the figures and the accounts in  
the evidence which has been before me, leaving out 
Sundays and holidays, about which there is no 
dispute, the discharging did go on every day 
including those days which are called surf days 
The conclusion at which I  have arrived is tha t 
“  weather-working days ”  is quite a well known 
phrase. H hether i t  is perfeqJJy grammatical and 
perfectly good English i t  is not fo r me to consider, 
but i t  is a phrase, I  th ink, which has grown into 
common use and is generally understood, and has 
qome to have an ordinary meaning as part of the 
English language; at any rate as part of the 
English language which is used by men of busi
ness, and I  th ink  i t  has a natural meaning, and 
tha t natural meaning is a day on which the work, 
i t  m ight be of loading—but here i t  is of discharg- 
ing, is not prevented by bad weather. O f course, 
i t  m ight be ha lf a day. H a lf a day m ight not 
be a weather-working day and the other half 
m ight be weather-working, but I  th ink  tha t is the 
natural meaning of the words, and I  do not th ink  
tha t i t  is competent to the charterers in  a charter 
party of tn is kind, worded as th is charty party is, 
to pu t upon tha t expression a different meaning 
which, i t  is said, the words by custom have 
obtained at th is port of Valparaiso a t which i t  
happened tha t this cargo was discharged. I  
th ink  tha t the charterers are bound by the
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words of the contract, and tha t they were 
to discharge 250 tons per weather-working 
?iay‘ , ■one must ^m em ber here, too, that
the obligation upon the charterers was to 
take delivery from  alongside the ship. The 
charterers had the r ig h t to  order the ship to any 
wharf, vessel, steamer, floating dock, hulk, launch, 
or pier. They had a large option given to them, 
and m th is case they selected to have the vessel 
discharged into lighters, the vessel ly ing  at 
anchor m the bay. That being so, i t  became the 
duty ot the charterers to take delivery in  lighters 
from  alongside the ship so ly ing  at anchor, 
¡strictly speaking, when the shipowner had 
delivered the cargo in to  the lighters, the ship
owner had nothing fu rther to do w ith  i t :  the 
responsibility ended; i t  was fo r the charterers to 
take delivery from  alongside the ship, and as fa r 
as I  can understand there was never anything in  
the weather to prevent tha t being done. There 
were a number of days which were called surf 
days, but the surf did not in  any way, so fa r as I  
understand, interfere w ith the operation of bring- 
mg the lighters alongside the steamer and placing 
the goods from the steamer in to the lighters 
t  he only way in  which the surf interfered w ith 
the process of discharging, i f  i t  can be called 
part ot the process of discharging, was th is—that 
when the lighters were loaded of course they had 
to be discharged somewhere themselves, and as i t  
is a very common th ing  at Valparaiso to dis
charge lighters on to the beach, quite a proper
rTfl?g’ i f nd ,the ° r d i™ y  th ing too, there was a 
diffieuity when there was a heavy surf, because 
the lighters could not discharge easily and some- 
times not at a ll on the beach. The result of that 
was of course to detain the lighters and to pre
vent the lighters from  making as many journeys 
as they otherwise would from the beach to the 
steamer and back again. B u t there was nothing 
to prevent the actual operation of discharging 
irom  the ship, and, as I  have said, i t  went on ever? 
day except Sundays and holidays. B u t although 
tha t is so, and although I  do not th ink  tha t the 
uarterers can rely on any custom which would 

give anything different from its natural sense to
t h L v T v dS/ l i W eather' w o rk in S d a y - ”  a n d  1 c e r ta in ly  
J  u  , c a n n o t r e ly  o n  a n y  c u s to m  w h ic h  
w o u ld  m a k e  th e  c a p ta in  o f  th e  p o r t  a  k in d  o f  

i t r a t o r  w h o  s h o u ld  s e tt le  c o n c lu s iv e ly  w h a t  
as a  w e a th e r -w o rk in g  d a y  a n d  w h a t  w as n o t,  

eh ' J tkafc *s so’ 1 t h in k  i t  is  o p e n  to  th e  
ua r t e re rs  to  r e ly  Up o n  th e  e x c e p tio n s  to  w h ic h  I  

tu  c v re d  ju s t  n o w — th a t  is  t o  say , d e te n t io n  
t r o u g h  s u r f  n o t  to  c o u n t in  th e  t im e  a llo w e d  f o r  

S u r f  k a a  been su g g e s te d  t h a t  as th e
f  “  „  a ‘ d  n ° t  p re v e n t th e  d is c h a rg e  o f  th e  c a rg o  
d iso h ' f k iP ' n to  tk e  l ig h te r s ,  b u t  o n ly  th e  
th o se  86 i 1'0 “ , th e  l ig h te r s  o n  to  th e  beach, 
d is c h a rW° rd u - d °  n o t  a PP13r> t t e  o p e ra t io n  o f  
goods P f  P c “ 8 c o m Ple te d  b y  p la c in g  th e  
fa k e  t - h P 0 - th e  h g h te r .  H o w e v e r, I  d o  n o t  
p e te n t ^ f k  V le w - O f  cou rse , i t  is  q u ite  com - 
w h ic h  „ ° ru P a rt le s  to  a g ree t h a t  s o m e th in g  
f r o m  th e  v  P re T“ t  g 0 t t in g  th e  go o d s  a,way 
d a y ?  W  , r h l r  8 S lde s h o u ld  n o t  c o u n t in  th e  
th e  n a r L *  a *'g m i? - Ifc is  3 u i te  c o m p e te n t to  
v e rv P n ! P  *?  aF ree “ P °n  t h a t,  a n d  in d e e d  i t  is  a 
c b v L u s lv  w e . i P P  f ° r  th e m  to  d o  because i t  
to o u b le s o m P  P  a n  u n re a s o n a b le  a n d  a v e ry  
l ig h te rs  W  ari d  in c o n v e n ie n t t h in g  to  ha ve  th e  

8  ‘ ere ly in g  lo a d e d  a f lo a t f o r  a  lo n g  t im e  a n d

[K .B . D iv .

probably impracticable to readily and quickly f i l l  
up the ir places so as to keep on the rate of dis- 
chargmg from the ship ju s t as i f  there was no 
surf on the beach, and I  th ink  tha t by the terms 
?} to 13 charter-party the parties have agreed tha t 
i f  surf interferes w ith the discharge and causes 
detention tha t detention shall not be taken in to 
account in  the tim e fo r discharging. Now bv 

auto toey must, I  th ink, have meant surf upon 
the beach, and the detention they must have had 
m  the ir minds must have been detention not in  
discharging the cargo in to the lighters but 
landing the cargo from the lighters on to the 
beach, and I  come to the conclusion tha t tha t 
exception does apply. B u t now as surf days 
may s till be weather-working days, and as I  am 
not bound and the p la in tiffs  are not bound by the 
decision of the captain of the port, i t  leaves to me 
the very difficu lt question of saying precisely how 
much delay there was caused by the difficu lty 
created by the surf. I  am quite satisfied tha t 
there was delay directly caused by the surf I  
th ink  tha t is perfectly obvious, bu t there is very 
lit t le  evidence tha t enables me w ith any confidence 
to measure the extent of th a t delay. O f course 
there having been delay, i t  is fo r the defendants 
to bring themselves w ith in  the exception. I  have 
gone in to  the figures as well as I  can, and fo rtu 
nately th is case has been made to tu rn  mainly 
upon the contention tha t a surf day is not a 
weather-working day and upon the certificate of 
the captam of the port. I  th ink, as I  have said, 
tha t there was considerable delay. 1 should th ink  
as well as I  can arrive at it, tha t probably there 
was delay of more than three days over the whole 
period caused by the surf d ifficulty. On the 
whole, I  th ink  I  shall be doing justice i f  I  give 
judgment fo r the p la in tiffs fo r two and a half 
days—that is, 421. odd per day. I  may say tha t I  
do not measure the delay merely by the quantity 
tha t was le ft from  certain days in  the lighters 
owing to the surf. I f  tha t was the only th ing to 
take in to account i t  would be rather easy to 
calculate. A lthough tha t affords some measure 
ot the delay, I  th ink  there was more delay than 
tha t which arose merely from the detention of 
loaded lighters from  one day to another, as on 
some days, no doubt, i t  would have been very 
d ifficu lt fo r the lighters to make as many journeys 
as they would have done i f  there had been no surf.

Judgm ent fo r  the p la in t if fs  f o r  two an d  a h a lf  
days’ dem urrage . J

Solicitors fo r the pla intiffs, B o tte re ll and 
Uoche.

Solicitors fo r the defendants, J. W ic k in g  Nea>.
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W ednesday, Jan . 22.
(Before P h il l im o r e  and W a l t o n , .JJ.)

Sm a c k m a n  v . G e n e r a l  St e a m  N a v ig a t io n  
C o m p a n y , (a)

B i l l  o f  la d in g — E xe m p tio n  o f  sh ipow ner f ro m  
l ia b i l i t y — Negligence o f  servants o r agents o f  
owners— “  M anagem ent, load ing , s tow ing, d is 
cha rg ing , o r n a v ig a tio n  o f  the c ra f t  o r o ther
wise.”

The p la in t i f f  sh ipped  312 baskets o f  p lum s to be 
ca rr ie d  fro m  H am burg  to Lo n do n  in  a sh ip  
belonging to the defendants. B y  the term s o f  the 
b i l l  o f  la d in g  the goods were to be d ischarged a t 
the shipowners’ expense, b u t a t m erchan t’s r is k ,  
and were to be de livered to the p la in t i f f ’s agent 
subject to  the exceptions and cond itions  set ou t 
in  the b i l l  o f  la d in g . One o f  these exceptions 
exempted the shipow ners f ro m  l ia b i l i t y  ‘ ' f o r  a l l  
accidents, loss, o r dam age whatsoever a r is in g  
f r o m  a n y  act, neglect, o r d e fa u lt whatsoever o f 
the p ilo t,  m aster, officers, engineers, crew, steve
dores, servants o r agents o f  the owners in  the 
m anagem ent, loa d in g , stow ing , d ischa rg ing , o r 
n a v ig a tio n  o f  the sh ip  o r other c ra ft  o r o ther
w ise.”  The 312 baskets were d u ly  d ischarged  
f r o m  the sh ip , but, ow ing , as fo u n d  by the ju r y ,  
to  the d e fa u lt o f  the persons in  charge o f  the 
w h a rf, f o r  whose negligence the shipowners were 
p r im a r i ly  responsib le„213 baskets were delivered  
to  the w rong  persons, and the p la in t i f f ’s agent 
never received them. I n  an action  by the p la in 
t i f f  aga ins t the shipowners fo r  damages :

H e ld , th a t the de fendan t shipowners were p ro 
tected by the exception in  the b i l l  o f la d in g .

A p p e a l  from the decision of the learned Common 
Serjeant s itting  w ith a ju ry  fit the Mayor’s Court, 
London. >

The p la in tiff sued to recover damages fo r the 
loss of 213 baskets of plums shipped from Ham
burg upon a vessel belonging to  the defendants. 
I t  was proved at the tr ia l tha t 312 baskets of 
plums were shipped by the p la in tiff fo r consign
ment to J. Morris, Covent Garden Market, 
London, the goods to be landed at Irongate and 
St. Katharine’s W harf or at Cotton’s W harf at 
ship’s option. The ship, which carried a cargo of
16,000 baskets of plums in  all, arrived at Cotton’s 
W harf, and J. M orris was duly there to receive 
them on behalf o f the p la in tiff. O f the 312 
baskets consigned by the p la in t if f , only ninety- 
nine were delivered to Morris.

I t  was found by the ju ry  tha t the 312 baskets 
were delivered on to Cotton’s W harf, and tha t 
the baskets consigned by the p la in tiff, w ith  the 
exception of ninety-nine, were delivered to the 
wrong people by the fau lt o f those who had 
control o f the goods at the wharf.

B y  the terms of the b ill o f lading the goods 
were expressed to be :

Shipped in  apparent good order and cond ition  by  C. 
Smackman on board the  good steamship or vessel 
Balgow nie . . . bound fo r  London, where the  goods
w i l l  be, a t the  company’s expense, b a t a t m erchant’s r is k  
discharged aud (or) stored e ith e r on shore or a float, and 
transported  by land  and (or) w a te r by any conveyance, 
and ne ithe r the  company, the w harfingers, the  barge- 
owners, or ligh te rm en  w i l l  be responsible fo r  the  riekB of 
lighte rage, wharfage, shipp ing, land ing, fire , o r any 
insurable r is k  a float or ashore. . . .

Shipped on deck a t shipper’s r is k . J . M . 312 baskets 
plum s . . .  to  be delivered, sub ject to  the  excep
tions and conditions he re ina fte r m entioned, in  the like  
good order and condition e ither in to  lig h te r  o r on the 
quay, a t m aster’s option, where the sh ip ’s respons ib ility  
sha ll cease, a t the P o rt o f London un to the  order o f the 
General Steam N av iga tion  Company, to  be forw arded to  
London fo r  de live ry to  M r. Jacques M o rris , Covent 
Garden M a rke t, London, or to  h is or th e ir assigns, sub ject 
to  a ll clauses and conditions in  the  b i l l  o f lading. . . .

B y  No. 1 of the exceptions and conditions 
above referred to, the b ill of lading exempted the 
shipowner from lia b ility  f  or “  a ll accidents, loss, and 
damage whatsoever ”  arising from  any act, neglect, 
or default whatsoever . . .  o f the pilot, master, 
officers, engineers, crew, stevedores, servants or 
agents of the owners in  the management, loading, 
stowing, discharging, or navigation of the ship or 
other c ra ft or otherwise, the owners being in 
no way liable fo r any consequences of the causes 
before mentioned. B y exception 5 of the b ill of 
lading i t  was provided tha t <“ a ll goods imme
diately they are discharged from the steamer 
shall be entirely at the risk of the consignees.”  
The following clause appeared in  the margin of 
the b ill o f lading :

I n  cases where land  carriage, shipp ing, land ing, 
lighte rage, &o., or tra nsh ipp ing  is  effected b y  o r a t the 
cost o f the  shipowner, i t  is  so done a t the  r is k  o f the 
owner o f the  goods, and ne ithe r the  shipowner, the 
wharfingers, the bargeowners, the  ligh te rm en, o r land 
carriers , are responsible fo r  the  risks  o f ligh te rage, 
s trikes  o r com binations a float or ashore, fire  a float or 
ashore, damage b y  verm in , w harfage, o r any insurab le  
r is k . M erchants are p a rtic u la r ly  requested to  see th a t 
th e ir  po licies o f insurance inolude a l l  the  above aud 
other excepted risks  on b i l l  o f lad ing.

Upon the findings of the ju ry  the learned 
Common Serjeant held that the defendants were 
not protected by the firs t exception in the b ill of 
lading, and tha t the goods were not lost by 
default, but were taken by somebody else, and 
tha t the defendants, having failed to pu t them in  
the tra in  fo r delivery to Morris, were liable fo r 
the loss. He accordingly gave judgm ent fo r the 
p la in tiff fo r 37Z. 10s., the amount claimed.

The defendants appealed.
S cru tto n , K .C . and S tu a r t Bevan  fo r the 

defendants.—The learned Common Serjeant was 
wrong in  holding tha t the defendants had not 
brought themselves w ith in  the exception to the 
b ill of lading. P r im d  fa c ie , no doubt they were 
liable, because the goods were not delivered to 
Morris. B u t they come w ith in  the exception 
because the ju ry  found tha t the goods were lost 
owing to the default o f those who had the control 
of the wharf. The people in  default were clearly 
the agents of the defendants, who had contracted 
to deliver the goods to Morris, and, being the ir 
agents, the defendants are exempted from  lia b ility  
from the consequences of any act, neglect, or 
default whatsoever on the ir part.

D u n lo p  fo r the p la in tiff.—The decision of the 
learned Common Serjeant was righ t, and the 
exception clause does not apply. The clause in 
question does not apply to the second portion of 
the transit at all. The firs t portion of the b ill of 
lading applies to the transit from Hamburg to 
London, and i t  is tha t portion which is covered 
by the exceptions in  clause 1. The marginal 
clause is the one which relates to the delivery to 
Morris, or on the wharf. In  tha t clause the(«) Reported by 1’ t i l l . i r  B. D urnfokd , Esq., Barrister-at-Law .
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words “  wharfingers ”  and “ lightermen ”  are used, 
whereas these words do not appear among the 
lis t of servants mentioned in clause 1 of the 
exceptions. [P h il l im o b e , J.— I  th in k  the mar
ginal clause is a warning to merchants to insure 
against the risks mentioned ] Clause 1 of the 
exceptions must be applied to the sea portion of 
the transit, and the clause in  the margin to the 
land transit. I f  the exception applies, then the 
goods were not lost w ith in  the meaning of the 
exception. Loss means a to ta l in ju ry , and goods 
are not lost i f  they are not delivered to the rig h t 
people. Further, the exception does not apply to 
any act, neglect, or default to ta lly  unconnected 
w ith the ship. The words “  servants or agents of 
the owners”  must be read as meaning words 
ejusdem generis w ith the preceding words “  pilot, 
master, officers, engineers, crew, stevedores,”  &c. 
[He referred to Bearse lm an  v. B a ile y , (1895) 
2Q . B. 301).]

P h il l im o r e , J.— In  my opinion this appeal 
must be allowed. This is a special form  of 
contract whereby the shipowners contract not 
merely fo r the ir own vessel’s services, but tha t 
they w ill perform certain duties w ith regard to 
forwarding the goods after they have been 
delivered from the ship’s side on to the wharf, 
fo r which purpose apparently they make them
selves consignees. They put that contract into 
and as an addition to the ordinary b ill of lading 
fo r sea carriage; but they provide expressly 
tha t tha t forwarding w ill he at the merchant’s 
risk, and neither the company, the wharfingers, 
the bargeowners, nor the lightermen or the land 
carriers w ill be responsible fo r certain things. 
The defendants say tha t these goods w ill be 
discharged, stored, and transferred at merchant’s 
risk. These goods were sent and, according to 
the findings of the ju ry , reached the wharf and 
were duly landed. Thereupon they disappear, 
and in  the view of the ju ry  they disappeared 
owing to some carelessness on the part o f the 
wharfingers, who were not the direct servants of 
the shipowners, but fo r whose conduct the 
shipowners had made themselves responsible to 
the extent tha t they have contracted tha t at the 
merchant’s risk (which would not protect them 
against ¡negligence) and subject to  the clauses 
and conditions in  the b ill of lading these goods 
shall not merely be landed at the wharf, but 
forwarded to the destination given in  the b ill of 
lading. The goods having been brought safely 
to the wharf and having been lost on the wharf 
owing, we w ill assume against the defendants, 
to  the negligence of the people fo r whom the defen
dants were p rim arily  responsible, the question is, 
Have the defendants protected themselves p They 
have expressly said tha t th is part of the convey
ance is to be subject to  a ll clauses and conditions 
in the b ill o f lading. The only difference in  the 
.anguage being tha t the carriage on sea is “  sub
ject to the exceptions and conditions hereinafter 
mentioned,”  I  myself do not see tha t the words 

a ll clauses and conditions in  the b ill o f lading ”  
are narrower than the words “  the exceptions 
nd conditions hereinafter mentioned.”  A t  any 
ate, I  th ink  they incorporate the clauses which 
^m ediately follow underneath.

Now, the following are the exceptions and condi- 
ns above referred to : F irs t (in te r  a lia ) , a ll acci- 
hts, loss, or damage whatsoever from any act,

neglect, or default whatsoever by p ilo t, master, 
officers, engineers, crew, stevedores, servants or 
agents of the owners in  the management, loading, 
stowing, discharging, or navigation of the ship or 
other cra ft or otherwise; w ith a fu rthe r clause tha t 
the owners are not to be liable fo r those conse
quences. F irs t of all, i f  the baskets were lost in  
th is way, was i t  through an act, neglect, or defanlt P 
I  th ink  i t  was. Secondly, was i t  an act, neglect, 
or default by the servant or agent of the owners ? 
I  th ink  the proper expression to use is tha t i t  is 
the act or neglect of the agent of the owners, 
because the people on Cotton’s W harf were not 
the ir servants, but i t  is immaterial, as they 
were either the servants or agents, and either 
w ill do. Is  the act, neglect, or default “  in  
the managing, loading, stowing, discharging, 
or navigation of the ship or other c ra ft or other
wise” ? W hy not P Most things have been 
covered by the other clauses, and the words “  or 
otherwise ”  are pu t in  to cover what has been 
otherwise forgotten. I  th ink  the r ig h t construc
tion is to give the words “  or otherwise ”  the ir 
ordinary meaning. I t  is obvious tha t the ship
owners here intended to protect themselves, and 
it  would be strange indeed i f  the construction of 
th is exception were strained so as to say tha t the 
owners had safely protected themselves against 
the negligence of the ir own people, but had not 
safely protetcted themselves against the negli
gence of other people. Such a construction 
of the exception is possible, but i t  would give 
i t  a very strained meaning. Therefore, in  my 
opinion, the shipowners here have brought them
selves w ith in  the meaning of the exception. Then 
i t  is suggested on behalf of the p la in tiff that 
there is a conflict between the observations in  the 
margin of the b ill of lading and these words, and 
that we ought to read the marginal note or 
observations in  the b ill of lading as applying to 
land carriage and not these words in  the firs t 
clause of the exception. B u t as i t  is expressly 
said in  the body of the b ill o f lading tha t this 
land carriage is to be subject to a ll clauses and 
conditions in  the b ill o f lading, that is a very 
d ifficu lt construction, but in  tru th  the two clauses 
are not inconsistent. I t  is not ss i f  there was a 
different measure of damages, or a different rate 
fo r measuring liab ilities in  the margin to what 
there is in  the body of the b ill, and I  th ink  the 
real view of the clause in  the margin is tha t i t  
is a no ta  bene. I t  a ll really leads up to the firs t 
paragraph. I t  is advice to the m erchant: “  Note 
tha t by this b ill o f lading so-and-so and so-and- 
so are the responsibilities and no more; and you 
had better protect yourself against th is risk 
which otherwise you m ight not th in k  of. O f 
course you have effected a policy of insurance and 
protected yourself against the ordinary sea perils, 
which include practically at the present day 
neg l'gence ° f  the master and mariners, but you 
may not th ink, unless you arc warned about it, 
tha t you have got to protect yourself against 
any accident due to negligence or otherwise in  
the carrying of the goods from  the wharf, fo r 
example, say, to  Oovent Garden Market, and you 
had better, therefore, insure.”  So much do I  th ink 
that i t  is only a nota  bene tha t in  my opinion we 
should put a wrong construction on the body of 
the b ill of lading i f  we took any other view of it. 
E ither way I  do not accept it. I t  is not neces
sary perhaps to discuss tha t which has not been
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argued. I  do not th in k  i t  extends the exceptions, 
nor do I  th ink, as at present advised, tha t i t  can 
lim it them. I  do not th ink  i t  necessary to discuss 
tha t question, because i t  does not arise. I t  may 
be cumulative, or i t  may be explanatory or 
cautionary ; whichever way i t  is i t  is not con
tradictory ; therefore the result remains tha t the 
defendants ought to  succeed upon this appeal.

W a l t o n , J.—I  am of the same opinion. The 
duty undertaken by the defendants here was in  
two parts—first, to  carry the goods to London 
and deliver them there in to  a ligh te r or on to the 
quay at master’s option ; secondly, to  forward 
them to M r. Morris. The goods were carried. 
The option was exercised to discharge, not in to  a 
lighter, but on to Cotton’s W harf. The goods 
were discharged on to Cotton’s W harf, and, as the 
ju ry  have found, were lost by being delivered to 
the wrong people through the fa u lt o f those who 
had control o f the goods at the wharf. The 
forwarding is expressly made subject to a ll 
clauses and conditions in  the b ill of lading. 
One of the clauses contains an exception of negli
gence. I  th ink  clearly tha t the duty of forwarding, 
which by other words in  the b ill o f lading is to 
be at merchant’s risk, was subject to  this excep
tion of negligence. The exception of negligence 
was of a ll accidents, loss, and damage whatsoever 
from any act, neglect, or default whatsoever of 
the crew, taking i t  shortly, or agents of the 
owner “ in  the management, loading, stowing, 
discharging, or navigation of the ship or other 
c ra ft or otherwise.”  “  The management, loading, 
stowing, discharging, or navigation of the ship, 
no doubt, would apply to the carriage to London, 
“  or other cra ft,”  tha t m ight apply to the fo r
warding where the goods were delivered by the 
ship in to  a ligh ter and then forwarded; “ or 
otherwise,”  I  see no reason why, being read, as a 
qualification of the obligation to carry by land or 
by sea and on land, these words should not apply 
to carriage by land, and therefore I  see no reason 
why tha t exception should not apply to the present 
case. The learned judge below gave judgment 
fo r the p la in tiff on the ground tha t there was no 
loss here. I t  seems to me pre tty  plain tha t the 
p la in tiff lost his goods. I  suppose i f  he had not 
lost his goods he would not have brought the 
action. He lost them because they had been 
delivered to someone else. I  do not quite appre
ciate the reason why th is should not be described 
as a loss w ith in  the meaning of th is exception. 
I t  seems to me i t  was, and therefore the appeal 
must be allowed, and there must be judgm ent fo r 
the defendants. A p p m l a lh w e d

Solicitors: C. J. P a rk e r  ; W il l ia m  B a th a m  and 
Son.
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Nov. 29 and  30, 1907.
(Before B u c k n il l , J. aud Elder Brethren of 

the T rin ity  House.)
T h e  Su e v ic . (a)

Salvage— L ife  salvage— R isk  o f danger to those 
rescued— M erchan t S h ip p in g  A c t 1894 (57 &  58 
V ie t. c. 60), s. 544.

A  steam ship hav ing  on board about 400 passengers 
and  a genera l cargo, got ashore about m id n ig h t  
on the 17 th  M a rc h  1907 on the S tag  Rocks near 
the L iz a rd .  The w ea ther was dense fo g , and  
there was a h ig h  sea. F o u r  tugs le ft F a lm o u th  
to rende r assistance, and  they were a l l  employed  
to tow lifeboats w ith  passengers in  them, w h ich  
were s ta n d ing  by the sh ip  to G. an d  F ., where 
the passengers were safe ly landed.

H e ld , th a t the tugs were e n tit le d  to l ife  salvage fo r  
the w ork  done in  e xp ed iting  the la n d in g  o f  the 
passengers, because there was danger o r reason
able apprehension o f  danger to those rescued, 
and the w o rk  was done a t r is k  to the tugs. 

Sa lv a g e  s u it .
The pla intiffs were the owners, masters, and 

crews of the steamtugs T r ito n ,  V ic to r, M a r io n ,  
and B rito n -, the defendants were the owners of 
the steamship Suevic, her cargo and fre ight. 
The T r ito n  was a steel screw tug of 173 tons gross 
register, manned by a crew of eight hands all told, 
and was of the value of 65001. The V ic to r  was 
a steel screw tug of 153 tons gross register, 
manned by a crew of six hands a ll told, and was of 
the value of 60001. The M a rio n  was a steel screw 
tug of 46 tons gross register, manned by a crew 
of four hands a ll told, and was of the value of 
22501. The B r ito n  was a wooden tug  of 40 
tons gross register, manned by a crew of four 
hands a ll told, and of the value of 20001. The 
Suevic was a steel tw in screw steamship belonging 
to the port of Liverpool, 12,500 tons gross and 
8108 tons net register, and was manned by a crew 
of 140 hands a ll told.

Shortly before m idnight on the 17th March 
1907 the Suevic, whilst on a voyage from  Aus
tra lia  to  London v ia  P lym outh w ith  a general 
cargo, and having 400 passengers on board, ran 
on the Stag Rocks under the Lizard. The weather 
at the time was dense fog, the wind a moderate 
gale from  the W  S.W. w ith a high sea and a very 
heavy swell.

About m idnight on the 17th March 1907 the 
tugs, while ly ing  at Falmouth, heard that a vessel 
was ashore, and at once proceeded to see i f  they 
could render any assistance.

The tug  T r ito n  le ft Falmouth at once and 
reached the Suevic about 3 a.m. on the 18th 
March. A ttem pts were made to attract the 
attention of those on board the Suevic, but they 
failed owing to the noise made by the surf on 
the rocks and the density of the fog. About 
5 a.m. those on the tug  saw a red lig h t being 
burnt, and found i t  was a signal from  the Cadg- 
w ith  lifeboat, which, together w ith other life 
boats, was standing by the Suevic. The T r ito n  
at once took the lifeboat in  tow, and towed her 
to Cadgwith, a distance of about three miles,

(o) Reported by L, F. 0. Dabby, Esq., Barrister-at-Law.
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and, when the passengers on hoard her (about
: Z ¥ ' \ W0) h i  Sa¥ y  landed> the T r ito nagain towed the lifeboat back to the ship. The
Oadgwith lifeboat then took on board about 
Sixty passengers, and the T r ito n  again towed

? adg " lth  and then brought her back, 
ih e  T r ito n  then stood by fo r about three hours, 
when a k r g 0 number of passengers and crew, 
and between 30001. and 40001. worth of specie, 
were pu t on board her by the Oadgwith and 
•Lizard lifeboats and she then proceeded to 
h aimouth, which was reached in  safety about 
a p.m.

The tug V ic to r le ft Falmouth about the same 
time as the T rito n , and reached the Suevic about 

A fte r standing by a short time she 
was hailed to take the Lizard lifeboat, which 
was tuU of passengers, in  tow, and towed her 
landed Wlth’ wtere the Passengers were safely

The V ic to r then took the lifeboat back to the 
auemc, and afterwards took her back to Cadg- 
w ith fu ll ° f  passengers, and again returned to 
the Suevic w ith  the lifeboat in  tow. The V ic to r  
then stood by fo r a time, and took on board 
twenty-seven of the crew and some baggage, 
and then proceeded to Oadgwith, where sh i took 
on board about sixty passengers and more 
baggage and proceeded to Falmouth, which was 
sately reached about 5.30 p.m.
i h h h ri i 0n ,le ft Falmouth about 3 a.m. on 
the 18th March, and reached the Suevic  about 
o a.m.

On her way to the steamship she was signalled 
Coveraok lifeboat> and towed her to the

The Coveraok lifeboat was filled w ith ladies 
and children, and towed by the B r ito n  to Oadg
with, where they were safely landed. The B r ito n  
then towed the lifeboat back to the Suevic, 
where i t  was again filled w ith  passengers, and

X r i t on 7 a,S agam to wing her to Oadgwith, 
and had got her round the Stag Rocks when 

lifeboats belonging to the Suevic  were 
sighted, one w ith three sailors in  her and the 
others w ith one.

The B r ito n  then proceeded to pick up these 
coats, and, as one broke a d rift three times and 
was falling w ith water, the man in  her was taken 
out; and the other two boats were brought safely 
m toFalrnouth Docks about 3 p.m.
Taiu - h a r i on Falmouth about 3 a.m. on the 
la th  March and reached the Suevic  about 

a.m. A fte r standing by fo r some time 
those on board the M ullion  lifeboat hailed her to
tho,1l hie' r „ l i , f b0afc back t0 b u llio n , as they 
T h ^ t r  ■a11 Passengers had been landed. 
S i i p h ari0ni  *ild  and then returned to the 

ah  b liv in X taken on board about 150 
to D f8 ers' from the Suevic’s lifeboats, proceeded
safelt1?10 I)Locks’ wbere the passengers were 8ately landed about 3 p.m.
well aeT, i >̂a*n^ ^ 8, ade8ed tha t the services were 
whinh Promptly rendered in  circumstances in 
P o X ,  ¥ ’¥ ¥ ¥ ¥  was of the highest im- 
that h i  ’ tba t tbere was risx to the tugs ; and 
lives ~ ~ reaSOn ° - - be seiwices a large number of

[ A d m .

T L WT / e8- ed from  a situation of grave 
dan wo ofendants denied tha t any lives wi 
danger, and alleged tha t the lifeboa
there t Ud m faC^ did> 8ave a ll bands ere was no need for hurry

Von X I ,  N. s.

peril.
were in

W hile  denying liab ility , the defendants ten- 
dered to uhe p laintiffs, the owners of the V ic to r, 
1251. ; th e  T r ito n , 150Z.; the B r ito n ,  8 0 1 :  the 
M a r io n , 651.

The value of the Suevic was 55.000Z. and of 
her cargo and fre igh t -210,0001.

L a in g , K .C . and I I .  C. S. D um as  fo r the plain
tiffs .—Property having been salved, life  salvage 
is payable : s

The specie ex Sarpedon, 37 L . T . Rep. 505 • 3 Asp 
M ar. La w  Cas. 509 ; 3 P. D iv . 28.

And i t  is immaterial tha t the persons who saved 
the property are not those who saved life.

The cargo ex S ch ille r, 36 L . T . Rep. 714 : 3 Asp 
M ar. Law  Caa. 226, 2 P. D iv . 145.

The real question here is what is the value of the 
service. A  life  is invaluable ; i t  cannot be assessed 
in  figures. The determining factor is whether 
there is danger or a reasonable apprehension of 
danger or loss i f  the tugs had not arrived. There 
was always ansk th a t if  the weather had got worse 
the lifeboats would not have had time to land a ll 
those on board w ithout the saving of time which 
the towing of the lifeboats by the tugs effected. 
Ih e  court should have regard to the fact tha t i t  
is good policy to encourage salvors to risk their 

save lives rather than property. 
L ite  boatmen get rewards in  the shape of decora
tions and public praise, and the court should 
encourage to the utmost other salvors who risk 
the ir property to save life.

A s p in a ll, K .C . and J . B . A s p in a ll.—No salvage 
is due. Tugs are always ready to render salvage 
services, and need no special encouragement to 
render them as do liners or big merchantmen who 
have to break in to their mercantile adventure in  
order to render assistance. These tftgs are not 
specially kept fo r salvage services, so no con
siderations arise in  th is case of rewarding the 
keeping up of special salvage boats, as in  The 
Olengyle  (72 L. T. Rep. 418; 8 Asp. Mar. Law 
Cas. 341; (1898) P.97).

B u c k n i l l ,  J .—I t  has already been stated tha t 
cases of life  salvage are of very rare occurrence 
in  this court, and therefore one must be careful 
to lay down the principles upon which a salvage 
award may be made in  such a case as this. I  
apprehend tha t i t  is accurate to say tha t the 
principle which lies at the bottom of life  salvage 
may be said to be the danger, in  the firs t instance, 
to the persons whose lives have been salved, or 
the apprehension of danger, and tha t seems to 
me to cover the whole ground. I f  there is no 
danger or anything like  danger, of course the 
whole th ing falls to the ground. There is nothing 
to be saved from. The persons are in  perfect 
safety on the ship, and may stay there u n til the 
weather becomes fine and then go ashore. When, 
however, there is danger in  fact to the persons, 
or serious apprehension of such danger, and they 
are saved from that, i t  seems to me tha t the 
persons saving them are entitled to a salvage 
a ward. O f course there may be many other con
siderations, but tha t seems to me to be the 

bea at the bottom of the matter. 
i b j - j Cbs- *n oase are very simple. This 

splendid ship through an error of judgment, 
a u -u  'J ,lcb b know nothing whatever, and w ith 
which I  have no concern, in  foggy weather, got 
aohore at a place which may be taken to be to

D
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the north and west of the Carligga Rock, in  
what is called on the chart Lead Pool, and the 
log may be read as representing a fa ir  account 
of what happened. I t  is a log which appears 
to have been very well kept, and what i t  says is 
th is :— “  March 17, 10.15, sighted loom of L izard 
ligh t. 10.27, ship took ground, stopped engines. 
10.33, astern fu ll, both. 10.38, stop starboard. 
10.40, stop both. A ll  hands employed clearing 
away boats, firing  distress signals and landing 
passengers u n til m idnight. M idnight, strong 
wind, high ground swell, m isty over land. Mon
day, March 18, proceeding landing passengers 
in  ship’s boats and shore lifeboats, assisted by 
tugs. Pour o’clock, strong wind, high ground 
swell, misty. E igh t o’clock, sim ilar weather. 
Eleven o’clock (about), a ll passengers landed, tug 
T r ito n  taking last and laying off ship.”  That 
states in  a few words what was done on this 
occasion. These tugboats a ll hail from  Falmouth. 
The T r ito n  is said to be worth 65002., and is 
manned by eight hands all to ld ; the V ictor,
60002., w ith six hands; the M a rio n , 22502., w ith 
four hands ; and the B r ito n ,  20002., w ith four 
hands. O f course to a certain extent one has 
to take into consideration the value of the 
salving property, and tha t came altogether to 
16,7502. Now, the weather being, as i t  was, 
foggy, or m isty, so tha t the lig h t could not be 
seen, bu t only the loom of i t  in  the water, 
and the wind a strong breeze, w ith  a ground 
swell, these people very properly, as the captain 
of the Suevic  thought, had to be landed w ith 
the greatest expedition. O f course, i f  anything 
had happened and any life  had been lost through 
these people not being sent ashore as quickly as 
possible, very severe and harsh things would 
have been spoken of the captain and the great 
company he serves. One only has to th ink  of 
the great company he serves to be satisfied tha t 
the captain duly appreciated the position. He 
did not accurately know where he was at firs t; 
he did not know what part of the ship was afloat 
and what not a floa t; and i f  very bad weather had 
come on—and bad weather does very often 
come on there—that ship m ight have broken her 
back and there m ight have been a great loss of 
life. Now, the weather being as i t  was, and the 
captain having made distress signals, which 1 
understand to have meant, “  I  want assistance 
from  any person or persons who can give it , ”  
these tugs went out from  the ir port of Falmouth, 
and they went out w ith expedition and speed. 
These people know the land perfectly well, and 
a ll the dangers of the deep there—i t  is a rock- 
bound coast, and there are many sunken rocks and 
others which show a lit t le  above water— but i t  
would indeed be a hard and inaccurate th ing  to 
say tha t fo r any purpose whatever any of those 
tugs could have gone on tha t night, in  tha t 
weather, and to such a spot as the Suevic was 
ashore at w ithout risks to themselves. People 
are fond, sometimes, of using the word danger 
only, but there is a great difference between 
danger and risk of danger; but ju s t as the p rin 
ciple of salvage here applies to people on this 
ship who were either in  danger or risk of danger, 
so a tug which is being navigated even by the 
most sk ilfu l navigator would be, I  find, either in  
danger, or risk of danger, in  going to the neigh
bourhood in  which this ship was. I  cannot accept 
the view put forward by those lifeboatmen, who

have given the ir evidence w ith  most complete 
honesty, that there was no danger or risk of 
danger to these tugs. These fine fellows who go 
out in the lifeboats th ink  noth ing of these thingB. 
They face the biggest storm w ith  the greatest 
bravery, and do not th ink  th is or tha t is dan
gerous which other people would be unable to 
th ink  of w ithout shivering. When they ta lk  
about there being no danger one has to qualify i t  
as a person administering justice, not because 
the ir view is unjust, but because they look upon 
danger in  a different way to what other people 
do. I  have to look upon the danger as an ordinary 
person of ordinary intelligence, acting upon cer
ta in facts, and I  find as a fact tha t there was risk 
of danger to a ll these tug3, more or less. I  do 
not go so fa r as to say tha t they were ever in  real 
danger—tha t m ight very well be in  consequence 
of the sk ilfu l way in  which they were handled— 
but I  must state w ith confidence tha t there was 
risk of danger to a ll of these tugs tha t went out 
on tha t particular occasion. Having found there 
was risk of danger—and I  won’t  go so fa r as to 
say there was absolute existing peril— the next 
th ing is to consider what was done. The life 
boats did very valuable work. I t  was the view of 
the master of the Suevic tha t the passengers 
should be got ashore as soon as possible, other
wise he would not have done what he did, putting 
his own lifeboats into the water and sending them 
to Polperro. One of the boats was, in  fact, stove 
in, and i t  is to  be remarked tha t the other life 
boat which could have returned to the Suevic  w ith 
the crew on board her after landing passengers 
did not return to the Suevic. That is a matter of 
some importance, because i t  throws a sidelight on 
this case, that being tha t those in charge of the 
ship’s lifeboat, having gone to Polperro and de
posited there the women and children, took 
great care not to go back to the ir own ship. 
The shore lifeboats did the ir work as they ought 
to have done it. They took the passengers off, 
went out to the tugs, and the tugs towed them in 
and brought them back; and so I  find as a fact 
tha t the work of the lifeboats was considerably 
expedited by the action of the tugs. I  am not 
going to find tha t the lifeboats could not them
selves have gone in  and returned to the sh ip ; but 
i t  would have been w ith considerable labour and 
much loss of time. So the work was done by the 
tugs w ith risk to themselves, and was performed 
expeditiously and sk ilfu lly  and well. One of the 
tugboats picked up three of the ship’s boats which 
got adrift. That work also involved risk of 
danger to the tug  which did it.  There is another 
matter which must be referred to, to  show that 
the master thought the ship and the lives of the 
crew and himself were in  danger, and tha t is that 
on the Monday he and the crew le ft the ship and 
remained by her on shore. I  do not blame him. 
He had a duty to his crew and to himself. He 
knew perfectly well tha t his ship was not going 
to get off the rocks, and he did not know what 
m ight happen to her during the succeeding night. 
Therefore he took the proper course in  going 
ashore w ith his crew and standing by. I  th ink 
his conduct as a master was that which every 
competent master would have adopted, but i t  
is strong evidence to show he was in  doubt as 
to what m ight happen at any moment to the 
people on board tha t he took himself and crew 
ashore after firs t sending a ll the passengers
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on shore. There is another matter. There 
was a red lig h t shown by the Cadgwith lifeboat 
to the T rito n . I  rather gather tha t would not 
have been shown unless the lifeboat were in  some 
difficu lty and wanted assistance. A ll  these facts 
tend to show there was existing danger or great 
apprehension of considerable danger to the 
persons taken ashore. I  have said enough to 
indicate tha t the tender cannot be accepted. X 
am not moved by the huge value of the ship and 
tier cargo—to be so would be ridiculous—but I  
have to ask myself what, as a juryman, I  ought 
to award in  th is case, and i t  must be, of course, 
more or less a guess, I  cannot have in  mind the 
pecuniary value of the life  of any one of these 
persons, and, therefore, i t  is a guess ; but taking 
in to consideration the number of persons taken 
o if w ith the assistance of the tugs, I  th ink  tha t I  
should award 800Z. in  all, which I  divide as fo l
lows : T rito n , 250L.; V ic to r, 2501 .; B r ito n , 150Z.; 
and M a r io n , 1501. I  have not taken in to con
sideration at a ll the question of specie.

Solicitors fo r the p laintiffs, P r itc h a rd  and 
Sons.

Solicitors fo r the defendants, Thomas, Cooper, 
and Co., fo r H i l l ,  D ick in so n , and Co., Liverpool.

N ov. 5, 6, and  Dec. 3, 1907.
(Before B u c k n il l  and B a r g r a v e  D e a n e , JJ.)
T h e  E u r o p a ; T o l m e  R u n g e  v. Ow n e r s  of 

t h e  E u r o p a . (a)

Dam age to cargo — C ontract of a ffre igh tm en t— 
C h a rte r -p a r ty  — W a rra n ty  o f  seaworthiness— 
Breach  o f  w a r ra n ty — Excepted p e rils .

W here loss o f  o r damage to cargo is  caused solely 
by a n  excepted p e r il in  the contract o f  ca rriage  
and  no t by unseaworthiness, the sh ipow ner is  
protected f ro m  l ia b i l i t y  a lthough  the s h ip  is  
unseaw orthy.

S u g a r was shipped on board a steam ship to  be 
ca rr ie d  under a c h a rte r-p a rty  w h ich  excepted 
damage by co llis io n . P a r t  o f  the sugar was 
delivered in  a damaged co n d itio n . I n  an action  
i n  the C ounty C o u rt by the charterers, owners of 
the sugar, to  recover the damage they had sus
ta ined, they alleged th a t i t  was caused by the 
unseaworthiness o f  the sh ip . The shipowners  
denied th a t the sh ip  was unseaw orthy, and alleged  
th a t the damage was caused by an excepted p e r i l— 
nam ely, by co llis ion . The damage ivas in  p a r t  
caused by the unseaworthiness o f  the sh ip  and  
Mi p a r t  by the excepted p e r i l .  The sh ip  was 
fo u n d  to be unseaw orthy.

H e ld  (v a ry in g  the decision o f  the C ounty C ou rt 
judge), th a t in  so f a r  as the damage resu lted  
f r o m  the unseaworthiness o f  the sh ip  the sh ip , 
owners were l ia b le ; bu t th a t they were n o t liab le  
f o r  the damage caused by the excepted p e ril. 

Joseph Thorley L im ited  v. Orchis Steamship 
t'Ompany L im ited  (96 L .  T. Rep. 488; 10 Asp. 
f - a r .  L a w  Cas. 431; (1907) 1 K . B . 660) 
d is tingu ished .

A c t io n  for damage to cargo.
» tt16 pL-intiffs (respondents) were the charterers 

la steamship E u ro p a ; the defendants (appel- 
-ja ts) were the owners of the steamship E u ro p a .

(“) Reported by L F. 0  Da h b v . Esq., Barrister-at-Law.

i The p la in tiffs chartered the E u ro p a  on March 
the 2nd 1906 to  load a cargo of sugar at Stettin, 
and deliver i t  at Liverpool.

I t  was a term  of the charter-narty tha t the 
i owners were not to be held responsible fo r damage 

caused by “  perils of the sea, collisions, and acci- 
i dents of navigation, or latent defect in  or accident 

to hull, and (or) machinery, even when occasioned 
by the negligence, default, or error in  judgment 
of the pilot, master, mariners, or other persons 
employed by the shipowner, or fo r whose acts he 
is responsible.”

The sugar was loaded at Stettin, and delivered 
at Liverpool, bu t part of i t  was delivered in  a 
damaged condition.

I t  appeared tha t as the E u ro p a  was entering 
the dock at Liverpool she collided w ith  the pier
head at the entrance to the dock; th is caused a 
closet pipe on the port side of the steamship to 
break, and when the pipe was flushed water 
escaped from i t  in to the ’ tween deck and 
damaged the sugar. Further, four old scupper 
holes in  the ’tween deck, from  which the pipes to 
the bilges had been removed, were not tig h tly  
plugged, so the water escaped through them into 
the lower hold, and damaged the goods.

On the 19th Ju ly  1906 the p la intiffs delivered a 
statement of claim alleging tha t by reason of the 
broken pipe and badly plugged scupper holes 
the E u ro p a  was unseaworthy, and tha t the p la in
tiffs  had suffered damage by the delivery of the 
sugar in  a damaged condition.

On the 17th Aug. the defendants delivered a 
defence, denying tha t the vessel was unseaworthy, 
and alleging tha t she was reasonably t i t  to carry 
the sugar, and they also denied tha t the sugar 
was damaged In  the alternative they alleged 
tha t i f  any damage was done i t  was caused by an 
excepted peril, in te r  a lia  by collision.

The case was tried at the County Court at 
Liverpool, before his Honour Judge Sband.

On the 27th A p ril 1907 H is Honour Judge 
Shand delivered the follow ing judgm en t:

H is  H o n o u r .— I t  is necessary fo r the defendants, in  
order to  escape from  th e ir  l ia b i l i ty  under the charter- 
pa rty , to  sa tis fy  me th a t the damage done to  the cargo 
arose and resulted from  a p e ril excepted in  the  charter- 
p a rty  ; in  o ther words, from  the co llis ion w h ich  the  
defendants allege took place between the E uropa  and 
the  p ie r head when en tering the dock in  L iverpoo l. 
The f irs t question I  have to  consider is  w hether such 
co llis ion took place a t a ll. Capta in N ow e ll saw no 
evidence or m arks conclusive o f such co llis ion  upon the 
outBide o f the vessel. The evidence adduced by the 
defendants satisfies me th a t such a co llis ion  in  fa c t d id  
take place. H av ing  found th is  fa c t I  have to  determ ine 
w hether th a t co llis ion  was the  cause o f the damage to  
the pipe. The evidence as to  the  newness o f the  
fra c tu re  was con trad ic to ry . I  am satisfied the  squeeze 
the vessel sustained was suffic ient to  cause the  damage 
to  the pipe, and did, in  fac t, do so. The damage to  the 
cargo arose from  the w ater having come th rough th a t 
crack, and, in  m y opin ion, the flush ing o f the  pipe a fte r 
the co llis ion  was suffic ient to  aocount fo r  the  damage 
done. There were no pipes fo r the scuppers in  the 
tween deoks, which, in  m y opin ion, were necessary in  

order to render the vessel f i t  to  ca rry  such a cargo from  
S te ttin . H ad such pipes been fitte d  the  oargo in  the 
low er ho ld  w ould  no t have been damaged. To th a t 
extent, and to  th a t extent on ly, the ship was unsea
w orthy  fo r  the  voyage, and the p la in tiffs  are en titled  
to  recover such damage as was sustained by the cargo 
in  the low er ho ld  from  the  w ater w hich found its  way
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down in to  the  low er ho ld  th roug h  the  scupper holes in  
the  ’tween decks.

The case was then adjourned fo r the pla intiffs 
to  prove the damage done to the sugar in  the 
lower hold.

On the hearing of the action being resumed on 
the 24th June 1907 the attention of the learned 
County Court judge was called to the ease of 
Joseph T horley  L im ite d  v. O rchis S team ship  Com 
p any  L im ite d  (96 L. T. Rep. 488; 10 Asp. Mar. 
Law Cas. 431; (1907) 1 K . B. 660).

A fte r hearing the arguments of counsel fo r 
the p la intiffs and the defendants, the learned 
County Court judge held tha t the decision in  
tha t case governed the case before him, and gave 
judgment fo r the pla intiffs fo r the whole of the 
damage they had sustained.

H is  H o n o u r .— I  th in k  the case I  have now heard 
applies, and therefore I  m ust find  fo r the p la in tiffs . On 
the 27 th A p r i l  I  found certa in  specific facts. Judgm ent 
was no t then entered up because the  evidence was then 
insuffic ient w ith  respect to  the  am ount o f damage done 
to  the sugar in  the  ’tween decks as d is tingu ished from  
th a t done in  the  low er hold. A t  th a t tim e  m y a tten tion  
was no t called to  the  case o f Joseph Thorley L im ite d  v. 
Orchis S team ship Company L im ite d . T h a t case in  m y 
op in ion decides the po in t w hich on m y find ings I  then 
tho ugh t i t  necessary to  ad journ the hearing o f fo r 
fu r th e r evidence. I  have come to  th a t conclusion a fte r 
hearing counsel fo r  p la in tiffs  and defendants. In  the  
cha rte r-pa rty  in  th is  oase there is a w a rra n ty  o f sea
worthiness, and i f  th a t cond ition  is no t com plied w ith  
the fa ilu re  to  com ply w ith  i t  displaces the con trac t and 
goes to  the  roo t o f the con trac t, and its  perform ance is 
a condition precedent to  the r ig h t of the shipowner to  
sue. Those are the words o f the M aster of the  R olls  
in  Joseph Thorley L im ite d  v . Orchis S team ship Com
p a n y  L im ite d . The fa c t th a t the  E uropa  was unsea- 
w o rth y  in  one pa rticu la r means the fa ilu re  to  com ply 
w ith  the condition precedent and displaces the express 
con tract. I t  is therefore im m a te ria l to  consider w ha t 
am ount o f damage was in  each hold. M y  judgm ent 
w i l l  be fo r  the am ount o f damage w hich was sustained 
to  the cargo.

Judgment was entered fo r the p la in tiffs  fo r 951. 
and costs, w ith a stay of execution i f  the 951. 
were paid in to  court w ith in  twenty-one days and 
an undertaking given to pay the p la in tiffs ’ taxed 
costs and notice of appeal lodged w ith in the 
same time.

On the 29th June 1907 the owners of the E u ro p a  
delivered notice of appeal asking tha t the order 
of the County Court judge m ight be reversed 
and judgment entered fo r the p la in tiff.

The appeal came before the A dm ira lty  D iv i
sional Court on the 5th and 6th Nov.

B a ilhache  and B . W r ig h t fo r the appellants, the 
owners of the E u ro p a .—The collision w ith the 
dock wall broke the pipe, and the damage to the 
cargo caused by the breaking of the pipe was 
damage caused by an excepted peril. The 
learned County Court judge has found tha t some 
of the damage was caused by the unseaworthiness 
of the ship. The unseaworthiness consisted in  
certain scupper holes in  the ’tween decks being 
badly plugged, and as the pipes leading from 
them to the bilges had been removed the water 
went through the holes in to the lower hold. I t  
is admitted tha t the shipowner is liable fo r the 
damage in  the lower hold, but the learned County 
Court judge has held on the authority of Joseph 
Thorley L im ite d  v. O rchis S team ship Com pany

L im ite d  (u b i sup.) tha t the shipowner is liable 
fo r the damage in  the ’tween decks as well as the 
damage in  the lower hold on the ground that 
as the ship was unseaworthy the contract of 
carriage was put an end to or displaced, and the 
shipowner carried the cargo as a common carrier. 
I t  is admitted that i f  the ship had deviated in 
th is case the shipowner would have been liable :

B a lia n  v. Jo ly , V ic to ria , and Co , 6 Tim es L . Rep. 
345.

There is, however, a distinction between a case 
of deviation and the case of an unseaworthy 
sh ip ; in  the former case the contemplated adven
ture is not being performed, and the ship
owner, though he was protected i f  he went by 
a certain route, having chosen to go by a 
different one from tha t which he contracted to 
go, never performs his contract and becomes a 
common carrier. This does not hold good where 
the ship is unseaworthy. The law applicable to 
such a case is correctly la id  down in Carver’s 
Carriage by Sea (4th edit.), s. 17 : “  The ship
owner remains responsible fo r loss or damage to 
the goods, however caused, i f  the ship was not in  
a seaworthy condition when she commenced her 
voyage, and i f  the loss would not have arisen but 
fo r tha t unseaworthiness.”  In  K o p ito f f  v. W ilson  
(34 L. T. Rep. 677; 3 Asp. Mar. Law Cas. 163; 1
Q. B. D iv. 377) two questions were le ft to the 
ju ry  by Blackburn, J . : Was the vessel at the 
time of her sailing in  a state reasonably f i t  to 
encounter the ordinary perils tha t m ight be 
expected on a voyage at that season ? and, i f  the 
vessel was not in  a f i t  state, was the loss tha t 
happened caused by th a t unfitness ? I f  the rea
soning in  the deviation cases applies the firs t 
question only need have been le ft to the ju ry  in  
tha t case. In  a ll the cases where a shipowner 
has been held liable in  respect of the unsea
worthiness of his ship i t  has been necessary to 
prove tha t the damage was occasioned by the 
unseaworthiness:

Steel v . State L in e  S team ship Company, 37 L . T. 
Rep. 333;  3 Asp. M a r. Law  Cas. 516 ; (1877) 
3 App. Cas. 72, 88 ;

The G len fru in , 52 L . T . 769 ; 5 A sp. M ar. Law  
Cas. 413 (1885); 10 P. D iv . 103 ;

G ilro y  v . Price, 68 L . T . Rep. 302 ; 7 Asp. M a r. 
Law  Cas. 314 ; (1893) A . C. 56 ;

The P entland , 13 Tim es L . Rep. 430 ;  Shipping 
Gazette, M ay 25, 1897.

In  a case of deviation there is an alteration of the 
voyage. D ifferent considerations apply in  the 
case of an unseaworthy ship, fo r having regard to 
the extended meaning given to the term  un- 
seaworthiness, and the slight defects sometimes 
held to constitute such a condition, i t  is unreason
able tha t a shipowner should not be able to avail 
himself of the excepted perils where the un
seaworthiness has no connection w ith the damage. 
For instance a vessel carrying steel billets and 
butter in  her refrigerating chambers m ight be 
unseaworthy as fa r as the butter was concerned 
i f  the refrigerating machinery was out of order 
at the beginning of the voyage, but could i t  be 
said tha t the whole contract was gone as regards 
the carriage of the steel b illets and tha t the 
exceptions could not be relied upon P I f  the 
vessel was lost by a peril o f the sea could the 
owner of the billets contend tha t the shipowner 
could not rely on the exceptions in  the b ill of
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lading, and was a common carrier because his 
refrigerating machinery was out of order. I t  is 
submitted he could not.

H o rrid g e , K .C . and Greer fo r the respondents, 
the cargo owners.—The holder of a b ill o f lading 
is entitled to have his cargo carried on a ship 
which is seaworthy in  every respect. No con
clusive inference can be drawn from  the fact that 
two questions were le ft to  the ju ry  in  K o p ito f f  v. 
W ilson  (u b i ' sup.), fo r the loss in  tha t case was 
directly attributable to the unseaworthiness com
plained of. The real question argued in tha t case 
was whether the warranty to provide a seaworthy 
ship was absolute. The cases decided show tha t 
the warranty is absolute. This case is governed 
by Joseph T horley  L im ite d  v. O rchis S team ship  
C om pany L im ite d  (u b i sup.), which followed and 
approved B a lia n  v. Jo ly , V ic to r ia , and Co. (u b i 
sup.). I f  a ship is unseaworthy the contract 
between the parties is at an end; the unsea
worthiness vitiates the contract.

B a ilhache  in  reply.—The cases cited on behalf 
of the appellants show tha t the learned judges 
who decided them did not th ink  tha t unsea
worthiness pu t an end to the contract or they 
would not have held i t  necessary in  each case to 
prove tha t the loss sustained was the result of 
the unseaworthiness. The only authority which 
can be found which is supposed to be against tha t 
proposition were the observations of the Master of 
the Rolls in  Joseph T ho rley  L im ite d  v. O rchis  
Steam ship  C om pany L im ite d  (u b i sup.), where he 
says: “  I  am unable to see any reason why the 
doctrine adm ittedly applicable in  the case of a 
contract of insurance w ith respect to the warranty 
of seaworthiness should not, as regards the under
taking not to deviate, apply equally to a contract 
of affreightment.”  Neither of the other members 
of the court committed themselves to th is view. 
The risk under a policy of insurance ceases at the 
moment the deviation begins; in  the case of an 
unseaworthy ship i t  never attaches. I t  is impos
sible to deviate u n til you have begun to carry. 
The shipowner is bound to provide a ship f i t  fo r 
the cargo he has undertaken to carry, and i f  he 
does not do so and cannot make i t  f i t  w ith in  a 
reasonable time the charterer can refuse to load:

S tan ton  v. Richardson, 33 L . T. Eep. 193 ; 3 Asp. 
M ar. L a w  Cas. 23 (1875); L .  Eep. 7 C. P. 421.

Judgment was reserved, and on the 3rd Dec. i t  
was delivered by B u c k n il l , J.—The question 
raised on th is appeal is a very im portant one, 
and we th ink  the exact point has not yet been 
decided. I t  is whether a shipowner, whose ship 
was unseaworthy at the commencement of the 
chartered voyage, is liable in  damages to the 
charterer, the owner of the cargo on board, not 
only fo r in ju ry  to his cargo caused directly as the 
result of tha t unseaworthiness, but also fo r in ju ry  
caused to other portions of the cargo, not as the 
result o f such unseaworthiness, but by a peril of

sea excepted in  the b ill of lading; in  other 
words, whether seaworthiness is a condition pre- 

.!“  a contract of affreightment, to  the 
ten>' tha t i f  the ship be unseaworthy the ship- 

wner is reduced to the position of a common 
th lner’ anc* f ° r  a ll damages occasioned to

e cargo, even i f  such damage be solely caused 
peril, and not by the unseaworthi- 

. county Court judge, from  whose de
cision this appeal comes, held tha t he was, and

|_Ad m .

gave judgm ent against the shipowner fo r a ll the 
damage occasioned to the cargo on the authority 
of Joseph T horley  L im ite d  v. O rchis S team 
sh ip  Com pany L im ite d  (u b i sup.). We w ill 
state the facts of th is case (the E u ro p a ) more 
particu larly hereafter. I t  is contended by the 
appellants tha t the case of Joseph T horley  
L im ite d  v. O rchis S team ship  Com pany L im ite d  
(u b i sup.) did not decide the question,' although 
i t  must be admitted tha t the language of the 
then Master of the Rolls, now Lord  Collins, 
is capable of being read as amounting to a 
direct opinion tha t in  such a case the shipowner 
would be liable, although but fo r such unsea
worthiness the exceptions in  the charter-party 
would have protected him.

The point fo r decision in  tha t case was as 
to the lia b ility  o f the shipowner to the cargo 
owner where there had been a deviation from 
the original voyage and damage to cargo during 
its  discharge by the negligence of the ship’s 
stevedore, which negligence was an exception 
in  the  ̂b ill o f lading. The sentence in  Lord 
Collins judgment on which the respondents 
re ly is at page 667. Referring to the judg 
ments delivered in  the Court of Appeal in  
B a lia n  v. Jo ly , V ic to r ia , and Co. (6 Times L. 
Rep. 345), Lord  Collins sa id :— “  The principle 
underlying those judgments seems to be tha t the 
undertaking not to deviate has the effect of ’ a 
condition, or a warranty, in  the sense in  which 
the word is used in  speaking of the warranty of 
unseaworthiness, and, i f  tha t condition is not 
complied with, the fa ilure to comply w ith  i t  dis
places the contract. I t  goes to the root of the 
contract, and its performance is a condition pre
cedent to the r ig h t of the shipowner to pu t the 
contract in suit.”  A t  page 668 he continued, and 
apparently in  the same line of t h o u g h t “  I  
would only add tha t I  am unable to see any 
reason why the doctrine adm ittedly applicable in 
the case of a contract of insurance w ith respect to 
the warranty of seaworthiness should not, as re
gards the undertaking not to deviate, apply 
equally to a contract of affreightment. I t  seems 
to me tha t the same considerations apply to 
both cases.”  A ll  the members of the Court of 
Appeal in  the case of Joseph T horley  L im ite d  v. 
O rchis S team ship  C om pany L im ite d  (u b i sup.) 
considered tha t the decision in  B a lia n  v. Jo ly , 
V ic to r ia , and Co. (u b i sup.) governed the principle' 
on which they gave the ir judgment, and tha t i t  
was impossible to distinguish tha t case from  the 
the case which they were deciding so as to render 
the reasoning upon which the earlier decision was 
founded inapplicable to the later one. B u t both 
were deviation cases, and the exact point decided 
in  the case of Joseph T horley  L im ite d  v. O rchis  
Steam ship Com pany L im ite d  (u b i sup.) was 
tha t as between the shipowner and cargo owner 
the deviation displaced the b ill of lading con- 
tract altogether, so that i t  must now be taken 
tha t where there has been a deviation i t  amounts 
to a non-performance by the shipowner of a con
dition precedent, the result o f which is tha t i t  
displaces the orig inal contract whether the devia
tion  had any relation to the loss sustained by the 
cargo owner or not.

We have to decide whether “ seaworthiness ”  
is to be classed w ith non-deviation as a condi
tion  precedent, the non-performance of which 
voids the contract of affreightment, so tha t in
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the case of the E u ro p a , she being unsea- 
worthy, even though she had carried a ll the 
cargo specified in  the b ill o f lading to the proper 
destination, yet she could not claim  exemption 
from  lia b ility  fo r damage caused, not by the 
unseaworthiness, but by a peril o f the seas 
or other exception in  the b ill of lading. 
Except so fa r as appears in  the judgment of 
the Court of Appeal in  Joseph T horley  L im ite d  
v. O rchis S team ship C om pany L im ite d  (u b i 
sup.) we have not found any case where such 
a proposition has been enunciated, i f  i t  was, 
which we doubt. As between shipowner and 
charterer i t  may be tha t representations or 
promises made by the one or the other, or by 
both, may amount to warranties and be also 
conditions precedent which may give to that 
one who is not in  default a r ig h t to treat the 
representation or promise of the other as a 
condition precedent, and to refuse to be bound 
to the performance of his own part of the con
tract. For example, i f  a shipowner enters in to  a 
charter-party w ith a merchant to  go to a 
specified port, or place and there to  load a cargo, 
and when the ship arrives the charterer finds 
th a t the ship is not seaworthy, he may, i f  he 
be so minded, refuse to pu t his goods on board 
on the ground tha t the shipowner has not pro
vided a seaworthy ship, and the shipowner could 
not oblige him to, because he himself had not 
performed on his part the condition which was 
precedent to his being able to oblige the char
terer to load. B u t i f  the cargo was loaded and 
carried to its destination, even although i t  was 
damaged through the unseaworthiness, the 
remedy in  the hands of the charterer is, in  
our judgment, to sue the shipowner fo r those 
damages, in  answer to which the shipowner 
could not avail himself of the charter-party or 
b ill o f lading which, had his ship been sea
worthy, would have been a protection to him. 
To tha t extent they would be useless to him. 
In  our opinion there must be a tim e when the 
charterer or cargo owner has no longer a rig h t to 
treat the promise of warranty of the shipowner as 
a condition precedent, but must rely on his breach 
of warranty and must then prove tha t the damage 
sued fo r has been caused by the unseaworthiness 
of the ship at the material time. In  Boone 
v. E y re  (1 H. B l. 273) Lord  Mansfield said: 
“  When mutual covenants go to the whole of the 
consideration on both sides, they are mutual 
considerations, the one precedent to the other. 
B u t where they go only to a part, where a breach 
may be paid fo r in  damages, then the defendant 
has a remedy on his covenant, and shall not plead 
i t  as a condition precedent.”  That was an action 
by the p la in tiff who had covenanted to  convey 
to the defendant tbe equity of redemption of a 
plantation in  the West Indies, together w ith the 
stock of negroes on it, in  consideration of 5001. 
and an annuity of 160Z. fo r his life. The p la in tiff 
covenanted tha t he had a good title  to the planta
tion and was law fu lly  possessed of the negroes, 
and tha t the defendant should quietly enjoy. 
The defendant covenanted that the p la in tiff well 
and tru ly  performing a ll and everything con
tained on bis part to be performed, he, the 
defendant, would pay the annuity. Plea, that 
the p la in tiff was not, at the time of making the 
deed, legally possessed of the negroes on the 
plantation, and so had not a good tit le  to convey.

Demurrer. Lord  Mansfield, after laying down the 
law as above, added: “  I f  th is plea were to be 
allowed, any one negro not being thq property of 
the p la in tiff would bar the action.”  Judgment 
fo r p la in tiff on the demurrer. In  H otham  v. 
E a s t I n d ia  Com pany (Term Rep., 1 D urnford & 
East, 645) Ashhurst, J , delivering the judgment 
of the court, sa id : “  There are no precise
technical words required in  a deed to make a 
stipulation a condition precedent or subsequent.
. . . The merits, therefore, of the question 
must depend on the nature of the contract and 
the acts to be performed by the contracting 
parties.”  In  R itc h ie  v. A tk in so n  (10 East, 309) 
i t  was la id down that the cases where acts 
stipulated to be done by one party have been 
held to be conditions precedent to the claim of 
the other have been where i t  appeared, upon the 
face of the contract, to have been the intention of 
the parties tha t the one th ing should not be done 
by one party t i l l  something else had been done 
by the other. Having cited these cases to 
indicate the nature of a condition precedent 
according to the terms of the contract, we w ill 
now state the facts in  th is case.

The defendants’ steamship the E u ro p a  was* 
chartered by the pla intiffs to carry a cargo of 
sugar, in  bags, from S tettin to  Liverpool and 
there deliver i t —one of the excepted perils men
tioned in  the charter-party being ‘ collision.”  
When entering the dock at Liverpool the steam- 
shp’s port bow collided w ith the dock wall, the 
blow breaking a water- closet pipe so tha t water 
got through i t  in to  the ’tween deck, and many 
bags of sugar which were stowed there were 
damaged by the water. In  the ’tween deck were 
two scupper holes (near the w.c. pipe which had 
been so broken). The pipes which had orig inally 
been fixed to and led from these two scupper 
holes fo r the purpose of carrying off water from 
the ’tween deck to tbe bilges had been removed, 
and the scupper holes had been imperfectly 
plugged, w ith the result tha t the water from the 
broken closet pipe got through the scupper holes 
and passed direct in to  the bags of sugar stowed 
in  the lower hold and damaged several of them. 
I t  was not disputed tha t th is imperfect plugging 
existed before the cargo was loaded and before 
the vessel started from  Stettin, and tha t thereby 
the vessel was, to tha t extent, unseaworthy, and 
tha t the damage caused to the bags of sugar in 
the lower hold was caused through tha t unsea
worthiness. The defendants, the owners of the 
E u ro p a , did not dispute the ir lia b ility  fo r tbe 
damage to the bags of sugar in  the lower hold, 
adm itting tha t i t  was caused directly by the 
unseaworthiness, but they disputed the ir lia b ility  
fo r the damage caused to the bags of sugar in  the 
’tween deck on the ground that such damage was 
not caused at a ll by the unseaworthiness but was 
the direct result of the collision w ith the dock 
wall, which collision was an exception in  the b ill 
o f lading. The County Court judge decided, on 
the authority of the case of Joseph Thorley  
L im ite d  v. O rchis S team ship  Com pany L im ite d  
(u b i sup.) tha t as in  the charter-party there 
was a warranty of seaworthiness which had 
been broken, there had been a non-performance 
of a condition precedent to the r ig h t of a 
shipowner to sue, displacing the express contract, 
and tha t i t  was immaterial to consider what 
amount of damage was done to the cargo in



MARITIME LAW OASES. 23
A d m .1 T h e  E u ro pa  ; T o lm e  R-u n g e  v. Ow n e r s  of  t h e  E u r o p a .

the tween deck through the collision w ith  the 
aock wall, and what amount was done in the 
lower hold through the imperfectly plugged

lln°les„V ,and lie Save judgment fo r the 
p la in tiffs fo r 95Z., which represented the damage 
in  the tween deck and also in  the lower hold, 
i t  Will be observed tha t he decided tha t the 
obligation to provide a seaworthy ship continued 
to be a condition precedent on the part o f the 
shipowner, and tha t by his fa ilure to perform i t  
the excepted peril of collision in  the charter-party 
was no longer a protection to him fo r tha t damage 
which was in  no way connected w ith the ship’s 
unseaworthiness, because he held the contract to 
have been entirely displaced. I f  th is case was one 
ot deviation we should consider we were bound 
y  Joseph T ho rley  L im ite d  v. O rchis Steam ship  

Com pany L im ite d  {u b i sup.), or i f  i t  had been a 
question between assured and underwriter there 
would have been no doubt tha t by reason of 
the unseaworthiness of the ship the insurer would 
hot have been liable, because the warranty of 
seaworthiness at the material time having been 
broken, the contract would thereby have ceased 
to exist. Is  i t  true to say that the same con
siderations apply in  th is case ? We have not 
round any authority fo r such a proposition, unless 
•Joseph T horley  L im ite d  v. O rchis S team ship  
t^om pany L im ite d  {u b i sup.) is one. In  Carver’s 
dam age by Sea (4th edit.), sect. 17, we fin d : 

•the shipowner is responsible fo r loss to 
goods, however caused, i f  the ship is not in  a 
seaworthy condition when she commenced the 
voyage, and i f  the loss would not have arisen 
ouc fo r tha t unseaworthiness.”  Sect. 102a  reads : 

A n  exception of negligence does not relieve the 
uipowner from his obligation to supply a ship 

rnat is seaworthy and f i t  fo r the cargo at the 
commencement of the voyage. He is liable fo r 
a If?88 ca“ sed 5»y unseaworthiness or unfitness, 

chough i t  was caused by the negligence of the 
aster and _ crew, unless there was an express 

xception relieving him from  tha t unseaworthiness 
Be ciaii  od ^tness which was w ith in  the excepted

[A d m .

Tip .*1 » V »“ o 'vioiiiu uuc cAuepttJU
•̂ >arsons on Shipping, p. 203, we 

hi« statem ent: “  I f  the owner promises that 
s ship shall be staunch and tig h t and he carries 

¿ \ f r g o ,  '» it the ship is neither staunch nor 
in »w -tI18 is not ? seParable promise in  the sense 
s l i i n " C”  a Promrse to carry a fu ll cargo is, fo r a 
wb?im -uŜ  be seaworthy or not seaworthy as a 
of « u  , 80 fa r separable tha t the effect 
tbo • r , ach cd ' t  does not necessarily extend to 
comWh° le oarg°> and therefore may not to the 
onA?ensatlon,,fo r carrying i t . ”  For the above 
(10 p a\ M r  Parsons quotes Havelock  v. Giddes 
covab * 5n55)- In  tha t oase the shipowner had 
& a^ ed wifch the charterer tha t he would 
Vov w-T i  Elal)e h!S shiP tig h t and strong fo r a 
EIIpuK °* twelve months, and keep her so. Lord 
to be c° r° Û c ’ i “  g iving judgment, sa id : “  And 
Ueelppfar?’ th is were a condition precedent, the
m o m e l I f 1! ! 115 a sin^ le nai l  fo r a single
fcio-hf Vatter the ship ought to have been made
condi’fiB aUnc^ ’ &c”  would be a breach of the 
p la in f;ff“ ’ 1aEd a, defence to the whole of the 
sh in  8 demands.”  In  Steel v. S ta te  L in e  Steam - 
“  So {U i? SUP ■) h ° rd  Blackburn said:
ship fif f  th ink  tha t i f  th is fa ilure to make the 
exist vcyage. i f  she really was unfit, did
that L - ,e . loss  produced immediately by 

’ gh i t  is a peril o f the seas, which would

have been excepted, is nevertheless a th ing  fo r 
which the shipowner is liable, unless by the terms 
of his contract he has provided against i t . ”  The 
G le n fru in  {u b i sup.) was cited during the argu
ments before us. There the defendants, the 
owners of cargo, were sought to be made liable 
to r salvage services rendered to the G le n fru in , on 
which the defendants’ cargo was being carried, the 
owners of the salving ship being also the owners 
ot the salved ship. The salvage services were ren
dered because the G le n fru in ’s shaft broke during 
the voyage. The defence was that the G le n fru in  
was unseaworthy at the time when she began her 
voyage, and tha t the b ill o f lading given fo r the 
defendants’ cargo, which excepted accidents from 
machinery—her shaft broke at sea in  fine weather 
— was, therefore, n at binding on them, and that 
the plaintiffs, as owners of the salving and salved 
ships, were liable to the defendants fo r all 
damages and losses occasioned by the unsea
worthiness of their ship, the G le n fru in , o f which 
losses salvage was one. B u tt, J.'said : “ la m  of 
opinion tha t exceptions in  the b ill o f lading have 
not the effect either of lim itin g  the implied 
warranty or of otherwise excepting the shipowner 
from lia b ility  to the owners or cargo fo r damage 
or loss occasioned by the breaking of the shaft.”
A  lit t le  lower down he said tha t the exceptions in 
the b ill of lading had no application to the case 
of a ship which was unseaworthy at the time of 
sailing, and the unseaworthiness of which was the 
efficient canse of the loss or damage. K o p ito ff  
v. W ilson  {u b i sup.) was an action bv an owner 
of goods shipped on board the defendant’s ship, 
and which was lost whilst on a voyage from H u ll 
to  Oronstadt. The declaration alleged a breach 
of warranty of seaworthiness of the ship by the 
defendant, and that the goods were lost by reason 
of fbe breach, but i t  was not argued or suggested 
tha t i f  the goods had not been lost in  conse- 
quence of the unseaworthiness the defendant 
would s til l have been liable or that the b ill o f 
lading would not have applied. The two questions 
which were le ft by Blackburn, J. to the ju ry  were, 
iirst, whether the ship was seaworthy, and, 
secondly, whether, i f  she was not seaworthy, the 
goods were lost by her unseaworthiness. G ilro y  
v. P ric e  {u b i sup.) was a decision on a question 
of fact, whether the respondent’s ship was 
unseaworthy on sailing, and whether, i f  so, the 
b ill of lading relieved them notwithstanding as to 
ihe goods which were damaged in  consequence of 
such unseaworthiness ; and i t  was held that, the 
ship being unseaworthy, the respondents lost the 
protection of the b illo f lading as to the damage so 
caused.

I t  appears to us, therefore, tha t whenever 
a cargo owner has claimed damages from a ship
owner fo r loss occasioned to his goods on the 
voyage, and the ship was in  fact unseaworthy at 
the material time, the cargo owner has had to 
prove that the loss was occasioned through or in 
consequence of the unseaworthiness, and i t  has 
not been sufficient to say merely tha t the ship 
was unseaworthy, and therefore tha t he was 
entitled to recover the loss, although there was 
no relation between the unseaworthiness and 
the damage.

We now come to the most anxious part of 
our judgment, and tha t is, whether Lord 
Collins _ did say in  Joseph T horley  L im ite d  
v. O rchis S team ship  Com pany L im ite d  {u b i
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sup.) tha t the same considerations must apply 
in  the case of a warranty of seaworthiness in  a 
charter-party between shipowner and charterer 
as in  the case of a policy of insurance on ship or 
goods, where such a warranty is made expressly 
or by implication. The conclusion to which we 
have come is tha t he neither said it , nor does i t  
appear to us tha t he meant to say it. Reading 
his judgment as a whole, we th ink  he had in  his 
m ind the analogy between a deviation and the 
warranty of seaworthiness in  a policy of insur
ance, and tha t i t  so appears from  what he said at 
p. 668 of the report in  the Law Reports, and 
must be taken to refer back to what he said at 
p. 667, which we have already quoted. He was 
speaking of two classes of cases only, and not of 
three, and to our minds this is clear. The present 
Master of the Rolls (then Cozens-Hardy, L.J.), 
in  his judgment, said nothing about the case of 
a warranty of seaworthiness in  the case of the 
chartering of a sh ip ; neither did Moulton, L .J. 
They confined themselves to the case of a 
deviation and its consequences between ship
owner and the holder of the b ill of lading. 
Tor these reasons we are of opinion that 
Joseph T ho rley  L im ite d  v. O rchis S team ship  
C om pany L im ite d  (u b i sup.) is not a case tha t 
can properly be relied on as an authority ju s tify 
ing the judgment of the County Court judge 
from whose decision th is appeal comes, and in  
our judgment the p la in tiffs  are only entitled to 
recover from  the defendants such damages as 
directly resulted from the want of seaworthiness 
and not fo r the damage caused by the water 
which got in to the ’tween decks through the 
collision between the ship and the dock wall, 
which was covered by the excepted perils in  the 
charter-party, and to the protection of which the 
shipowner was s til l entitled, notw ithstanding the 
unseaworthiness of the vessel. As the damages 
have pot been ascertained on th is basis the matter 
must be sent back to the County Court judge to 
assess them. The appeal w ill therefore be 
allowed, w ith general costs.

Solicitors fo r the appellants, H o lm a n , B ir d -  
wood, and Co.

Solicitors fo r the respondents, B aw le  and Co., 
agents fo r H i l l ,  D ick inson , and Co., Liverpool.

N ov. 20, 21, 22, 23, 25, 26, and Dec. 18, 1907. 
(Before B u c k n il l , J. and E lder Brethren.)

T h e  B r u x e l l e s v il l e . (a)
C o llis io n  — M easure o f  damage — Tem porary  

re p a irs  — Subsequent fo u n d e r in g — Remoteness 
o f damage.

A  co llis ion  h a v in g  occurred between two steamships, 
one o f  them  p u t  in to  a p o rt o f  refuge very bad ly  
damaged. A f te r  being te m p o ra rily  re p a ire d  she 
s ta rted  f o r  her p o r t  o f  d ischarge, bu t a t once 
began to leak, and, a lthough  a ttem pts  were made 
to cope w ith  the leak, they p roved  ine ffectua l.

O n the hea ring  o f  the damage action  the sh ip  w h ich  
p u t  in to  the p o rt o f  refuge was held fre e  f ro m  
blame, an d  her owners sought to recover the 
damage they had  susta ined by her loss, a lleg ing  
th a t i t  was the re su lt o f  the co llis ion .

H e ld , th a t the re p a irs  were in s u ff ic ie n t; th a t the 
s in k in g  o f  the vessel was no t the n a tu ra l and  
reasonable re su lt o f  the defendants’ negligence ; 
and th a t the p la in t if fs  were no t e n tit le d  to recover 
damages f o r  the loss o f  th e ir  vessel.

A c t io n  op d a m a g e .
The p la in tiffs  were the owners of the .Norwegian 

steamship V e rita s  ; the defendants and counter
claimants were the owners of the steamship 
B ru xe lle sv ille .

A  collision between the two vessels occurred 
about 4 a.m. on the 22nd Ju ly  1907, in  the English 
Channel, about fifteen miles south of Portland 
B ill, the wind at the tim e being calm, and the 
weather fine and clear.

The V eritas  was on a course of W. I  N. mag
netic, making about eight and a ha lf knots. The 
B ru xe lle sv ille  was on a course of N .E. by E. ) E. 
magnetic making about twelve knots.

Those on the V eritas  saw the B ru xe lle sv ille  
about six to  seven miles off bearing about 
two to three points on the port bow; those 
on the B ru xe lle sv ille  saw the V eritas  about 
seven or eight miles off, about one point on 
the starboard bow. The duty of the B ru xe lle s 
v ille  was therefore to keep out of the way under 
art. 19, and to avoid crossing ahead under art. 22, 
while the duty of the V eritas  was to keep her 
course and speed under art. 21.

The damage action was tried on the 20th and 
21st Nov. 1907 when the B ru x e lle sv ille  was held 
alone to blame.

I t  was proved at the tr ia l tha t the V eritas  was 
very badly in jured by the collision. A fte r the 
collision the V eritas  made her way on the day of 
the collision to a port of refuge—namely, P ort
land, and, as i t  was impossible to permanently 
repair her there, she was temporarily repaired, 
and on the 4th Aug. le ft Portland fo r her port 
of discharge, B r is to l; but during the voyage she 
leaked, and on the 5th Aug. sank and was to ta lly  
lost.

The p la in tiffs claimed tha t tbeloss of the Veritas  
was due to the collision, and alleged in  the ir state
ment of claim tha t “  the V eritas  after the collision 
pu t in to  Portland, where she was temporarily 
repaired in  manner approved by the surveyors of 
the underwriters and the defendants, and she 
then proceeded on her voyage to B ris to l provided 
w ith a powerful steam pump, but further damage, 
which had been undiscoverable by the surveyors 
a t Portland, caused the steamer to make so much 
water when off the L izard that she was obliged 
to anchor, and, the pumps not keeping the water 
under, she sank before the tugs whose assistance 
was obtained fo r the purpose could take her to a 
place of safety.”

The defendants denied that the sinking was 
caused by any negligence of theirs, and alleged 
tha t i t  was solely caused by the negligence of the 
p laintiffs. They fu rther alleged tha t the p la in tiffs 
did not take any or sufficient measures to repair 
the Veritas.

The question whether the negligence of the 
defendants caused the loss of the Veritas  on the 
5th Aug. was argued on the 21st, 22nd, 23rd, 25th, 
and 26th Nov., after the lia b ility  fo r the collision 
had been determined.

A s p in a ll, K.C., J . A . H a m ilto n , K.C., and 
Bateson fo r the defendants the owners of the 
B ru xe lle sv ille .—The loss of the Veritas, whilst on(o) Reported by L, F. 0. Da r b y , Esq,, Barrister-at-Law.
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the voyage from the port o f refuge to Bristol, 
her port o f discharge, is not attributable to 
''tie act of the defendants. The p la intiffs 
cannot recover i t  from  the defendants; i t  is too 
remote:

The Argentino, 61 L . T .R e p . 706; 6 Asp. M ar. Law  
Cas. 433 (1889); 14 A . C. 519.

The general principle governing the measure of 
damages is la id down in  Mayne on Damages, 
; th edit., p. 49. The firs t and in  fact the only 
inqu iry in  a ll these cases is whether the damage 
complained of is the natural and reasonable 
I'esult o f the defendant’s act. I t  w ill assume 
this character i f  i t  can be shown to be such a 
consequence as in  the ordinary course of things 
would flow from the act, or in  cases of contract 
A i t  appears to have been contemplated by both 
parties. Where neither of these elements exists 
the damage is said to be too remote. Again, in  
the case of The K a te  (80 L . T. Rep. 423; 8 Asp. 
“ far. Law Cas. 539; (1899) P. 165) i t  is la id  down 
hat “  the general principle which governs the 

assessment of damages is, of course, re s t itu t io  in  
w te g ru n i, qualified by the condition tha t the 
damage sought to  be recovered must not be too 
remote—that is to  say, must be the natural con
sequence and not merely a consequence traceable 
ih  tact to the wrongful act.”  In  this case the col- 
ision took place on the 22nd July, but as the 
e n ias ¿id nof. f 0UI1(ier u n til the 5th Aug. i t  is 

iigh ly improbable to say tha t the foundering was 
i’dshlt of the negligence of those on the B ruxe lles- 

h J B' n? ' lere was time aild opportunity to repair 
r. There can be lit t le  doubt tha t the V eritas  

as unseaworthy when she started fo r B r is to l; 
fa 't  18 *’Ue r ‘" ^ t  inference to be drawn from the

A ju m  Goolam Hossen v. U nion M a rin e , 84 L . T. 
Itep . 366 ; 9 Asp. M a r. La w  Cas. 167 ; (1901) 
A . C. 362.

The master was also negligent; he had been told 
w e ifk  m*° Port i f  he met w ith bad weather. The 

earner was fine, but the vessel leaked badly, the 
tinnSr r?as C0lA inualIy increasing, and to con- 
into Pi voJa8e to B ris to l instead of pu tting  
He nl or Falmouth was clearly negligent,
wad delayed to send fo r a tug, and no attempt 
case made, t°  beach the ship u n til too late. No 
huo v°an , f ° und in  which a wrongdoing ship 
yjg , eeri held liable fo r the loss of a vessel when 
refup°SS -rlaa oceur.re^ after reaching a port of 
conln ’ A  *s admitted tha t permanent repairs 
ones i ’6 done at Portland, but the temporary 

w“ ich were done were wholly insufficient 
salve a , <! the veesel to get to B ristol. The 
aiKj  8® pump put on board was also insufficient, 
of i t a ^ roPer engineer was not sent in  charge

ovfru^ '1̂ ’ and A. A . P.oche fo r the pla intiffs the 
v„... • j  ^ ,°t the Veritas.— The seaworthiness of the

o u p a f  n°th ing  to do w ith th is case. The real 
0l, v l0n 18 whether those in  charge of the V eritas  
trv inA  ° wners have been gu ilty  o f negligence in  
even ^  f? ^ er -Bristol, Loss by foundering 
been u u  .  temporary repairs have been done has 

d to be loss caused by co llis ion:
Reiscker v. Berw ick, 71 L . T . Rep. 238; 7 Asp. M ar. 

Law  Cas. 493 ; (1894) 2 Q. B. 548.

able d.efendaDta must establish a want of reason- 
aie and sk ill on the part of the pla intiffs. 

V o l. X I. , N. S.

I f  the p la in tiffs have exercised tha t they are 
entitled to recover:

C ity  o f L inco ln , 62 L . T . Rep. 49 ; 6 Asp. M ar. Law  
Caa. 475 (1889); 15 P. D iv . 15.

I f  the p la in tiffs have not exercised reasonable 
sk ill and care they w ill not recover:

The F ly in g  Fish, 2 Asp. M a r. La w  Caa. 0 .  S. 221 
(1865); B r. &  Lush. 436.

I t  is easy to be wise after the event and say 
there was negligence, but the question is, D id  the 
p la intiffs use reasonable sk ill and care ? They 
employed three competent surveyors, who thought 
the vessel m ight go to B risto l. Was i t  negligent 
to follow tha t advice F B ris to l was obviously the 
port to go to i f  i t  was possible, as fre igh t would 
then be earned.

A s p in a ll, K.C. replied.
Judgment was reserved, and was given on the 

18th Dec.
B u c k n i l l , J.—The question I  have to decide 

in  th is case is whether the defendants, the owners 
of the B ruxe ltesv ille , are responsible fo r the 
foundering on the 5th Aug. of the Veritas. The 
collision took place between these two ships on the 
22nd July, about fifteen miles south of Portland 
B ill, and the in ju ry  inflicted by the B ruxe lte sv ille  
upon the V eritas  was this, speaking generally: 
the B ru xe lte sv ille , struck the V eritas  on the star
board bow, w ith her stem, in  such a way and w ith 
such a force tha t she penetrated up to and even 
past the middle line of the ship which she was 
strik ing, and the hole which she made in  the 
starboard bow, the rent which she made in 
the deck, the damage which was done by the 
pressure of the cargo on the bulkhead of the 
engine-room of the V eritas—all those things were 
considerable. The hole itse lf in  the deck line 
was not less than 17ft. wide from  side to side, 
and i t  went down almost to the tu rn  of the bilge, 
but not quite. So, one has only to picture tha t 
hole to see at once tha t i t  was a very big 
wound. Also, there was a hole in  the deck, 
and the ship being timber-laden in  the fore
hold the displacement of the cargo a ft was such 
tha t i t  bulged the engine-room bulkhead. The 
V eritas  got to  Portland in  safety, and i t  is to 
be noted tha t i t  is said in  the log tha t she got 
there going fu ll speed ahead. O f course she 
was very much down by the head, and in  tha t 
condition she was put alongside one of the coal 
hulks in  Portland Barbour, where she remained 
fo r some lit t le  time, u n til visited firs t of a ll by 
Mr. Camps and secondly by two gentlemen to 
whom I  w ill refer presently. The damage that 
was discovered was more particu larly examined 
into, and was generally as I  have described it. I  
do not propose to describe i t  m inutely, because I  
have done i t  sufficiently fo r the purpose of this 
particu lar case. Portland Harbour was there
fore fo r the time being the port of refuge fo r 
th is ship. She was bound to Bristo l, and the 
question was, on behalf of a ll concerned—of 
course the defendants were concerned very 
deeply—what was to be done w ith her—should! 
she be temporarily repaired a t Weymouth or 
taken to Southampton or some other place to be 
repaired P Mr. Camps, who gave extreme attention 
to the matter—and in  anything tha t I  am going 
to say I  hope M r. Camps w ill not th ink  tha t I  am 
going to say he made any professional blunder,

E
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although I  may say at once tha t I  find the repairs 
were insufficient — thought he could repair the 
vessel sufficiently fo r her to  go to Bristol, provided 
tha t she was carefully and cautiously navigated, 
and tha t in  bad weather she put in. He devised 
a scheme fo r the temporary repair of th is ship. 
A  wooden shield, consisting of planks—of suffi
cient thickness as fa r as they were concerned 
—and backed up w ith a ll necessary struts and 
backings, was considered by Mr. Camps to be 
sufficient to  make the ship itself stiff. A part 
from  this wooden shield M r. Camps devised two 
longitudinal steel girders, one about the line of 
the deck and one below i t ; and those steel girders, 
i t  was thought, would keep the ship stiff. So far 
as the steel girders are concerned and the shield 
itse lf is concerned I  have nothing to say as to the 
workmanship except one thing, and tha t is tha t I  
doubt whether i t  was wise to pu t any part o f the 
stru tting  or backing of th is shield up against the 
timber cargo, which was supposed to be almost 
solid. I  do not say tha t tha t was wrong, but 
i t  is the opinion I  have formed. The ship 
Was so repaired when she was partly  aground, 
because she was moved on to the beach under the 
advice of the surveyors, and w ith the consent, of 
course, of M r. Camps, who was the chief man 
in  th is matter. She was aground forward, but 
afloat a ft fo r some portion of her length. These 
repairs were done when she was on the beach, and 
a point was made—and one which seems to me to 
be a good point—that, however well you m ight 
do those repairs, as soon as you floated the ship— 
and this ship was floated w ith considerable 
difficulty, because i t  took two tugs to get her 
off the ground when repaired—there would 
be set up at once strains which would not be 
the same as the strains which would exist 
when she was repaired ashore. A lthough this 
is a point in  the case, i t  is not one upon 
which one can place too much importance. 
The vessel was temporarily repaired in  the way I  
have described, and then she was floated, and 
then pumped out, and i t  was found when she had 
been pumped out tha t she had a strong lis t to 
port. To rectify that, th ir ty  tons of bunker coal 
were pu t upon her starboard side, and that part of 
the cargo which had been necessarily shifted 
from  the starboard side to the port side was 
replaced, and the ship became uprigh t to all 
intents and purposes. That having been done, 
the ship being upright, and those temporary 
repairs having been done, certain certificates of 
seaworthiness were given. The firs t is from  
M r. Camps, bu t I  need not refer to i t  except to 
say tha t i t  states tha t in  his opinion the ship 
is seaworthy to continue on her voyage. The 
certificate which I  wish to read is tha t given by 
M r. Ayles and Captain Brander. I t  is in  this 
language : “  Referring to our survey report of the 
22nd Ju ly  last, we again th is 2nd day of Aug., at 
the request of R ichard Cox, Esq., J.P., Yice-Consul 
fo r Norway, and the master, M r. Tollefsen, of the 
said steamship Veritas, did proceed to Portland 
Roads and around, alongside and on board the 
said steamship, and found tha t the water had 
been pumped out o f the forehold, tha t overall 
patches or shields had been bolted on over the 
broken and damaged plates, the deck securely 
strapped w ith iron stringers or plates, and the 
vessel made temporarily secured and practically 
tigh t. We found tha t a 6in. centrifugal pump

had been placed on board and efficiently con
nected w ith  the vessel’s engine, and we now, after 
conferring w ith the divers and others employed 
in  effecting such temporary repairs, consider the 
said steamship may safely proceed under easy 
steam to B risto l, her port of destination, where 
we recommend after her cargo is discharged she 
should be placed in  dry dock and a fu rthe r and 
more complete survey on the damage sustained by 
her be held.”  Those two gentlemen, having 
given tha t w ritten opinion, the vessel le ft P o rt
land on the 4th Aug. Before she le ft a centri
fugal pump had been put on board, and 
had been properly attached ; tha t is to  say, 
apparently properly attached. That pump is 
said to have been of a pumping power of 150 
tons an hour. On the one hand i t  was said i t  was 
sufficient fo r a ll purposes, but one gentleman who 
gave evidence fo r the defendants said he thought 
i t  was not sufficient, and tha t a second ought to 
have been shipped as well. I  make no point about 
that. W ith  tha t pump, and repaired as she was, 
and w ith a B ris to l p ilo t on board, she le ft P o rt
land in fine weather on the 4th Aug. She had 
been seen by another gentleman, Mr. Hay, and he 
gave evidence on behalf of the B ru xe lle sv ille , but 
i t  was suggested tha t M r. Hay had gone down and 
had examined the ship carefully, and had 
expressed certain opinions w ith  regard to the 
repairs about to be done, and even went so fa r 
as to suggest an alteration which was accepted 
by Mr. Camps—an alteration of an unimportant 
character.

The ship le ft Portland, and when she le ft she 
was practically a tig h t ship, and the weather 
was fine. L e t us see what happened to her on 
her voyage. She had only got nine miles on her 
voyage when 2ft. o f water was found to be in  
her hold. There was a fresh breeze then, and 
hazy weather. Now, i t  is to be noted tha t some 
of the witnesses said tha t in  the ir opinion the 
repairs as done would have been sufficient i f  the 
vessel had been going to navigate perfectly 
smooth water—river water or the sea where there 
was no swell. O f course, w ith a fresh breeze, there 
would be more or less a swell, and, apparently, 
almost as soon as tha t swell came on 2ft. of 
water was found in  the forehold. I  am now read
ing from the log, and I  take i t  i t  gives a true 
history of what took place. The weather was 
hazy, and the wind continued fresh up to noon. 
Towards four o’clock there was a lig h t breeze, 
and i t  was found necessary to put the steam 
pump to work. Prom 4 to 8 p.m. the log ind i
cates tha t there was 5ft. o f water in  the hold, and 
tha t the pump was s till pumping, although there 
was only a s light swell. A t  11.15 the L izard  bore
N. by W. about six miles off, and the wooden patch 
on the outside was found to be beginning to yield, 
and the leakage was becoming greater and greater. 
The captain was called, and i t  was then decided to 
proceed in  to an anchorage and try  to get the pump 
to pump better, as i t  was not acting satisfactorily. 
Upon this question of the pump I  have to make 
this observation. I  tu rn  to the engine-room log 
and I  find th is : “  Monday, Aug. 5.—A t 11.30. p.m. 
the engines were ordered half speed. A t  11.45 p.m. 
the chief engineer was called, and we anchored 
at about 12.15 o’clock. We both commenced to 
work at the pump on the fore-deck.”  We have 
not been to ld what tha t work was, because cer
ta in ly  the flange had not broken then. The



MARITIME LAW OASES. 27
A d m . T h e  B r u x e l e e s v il e e . [A d m .

evidence is tha t the paper pulp in  the forehold 
nad choked the rose of the pump, and tha t i t  had 
H hoisted on several occasions to be cleared, 
out tha t did not take long to do, only a few 
minutes, and I  suspect, from  th is entry in  the 
engineer s log, tha t there was something else 

rong about tha t time. Anyhow, whatever they 
, ,ere doing, the engineer’s log proceeds : “ D uring 
tne work on the pump a flange of the steam-pipe 
t^ °  i '  , T e a t onc8 Proceeded to pack i t ;  but 
f iT  i.- became greater and greater and fina lly 
m o  ship heeled over to such an extent tha t the 
water streamed in  at the upper edge of the 
?i> tk1' Then the ship’s log proceeds : “  A t 
j ' o a-m- anchored w ith  the port anchor about 
, 0 miles off Cadgwith and one mile from the 

We immediately got to work in  order to 
nf r  Pump to act. D uring tha t work a flange 
ox the steam-pipe broke,”  &c. I t  is said tha t the 

sei eventually foundered simply because the 
p im p did not act, or because there was this un
foreseen accident to the flange, which delayed the 
pump s working. O f course i f  i t  was only the 

oreseen breaking down of the pump, and i f  
wnf PumP w°u ld  have continued to pump all the 
. i ®r  out as fast as i t  came into the forehold, 
uat would be one condition of th ings; but I  have 

ask myself whether th is vessel was repaired 
v as t0  t 6 reasonably  St to proceed upon her 
w bo^eL ^  sbe was not, i f  she was sent to  sea 
i f  s lf S'16 ougbt  not to have been sent to sea, and 
ennaiei.Was 8enk *°  sea at  a tim e when she was not 
sea i i 00 an7 - S t™ * tha t m ight be pu t by a rough 
and P°x , 8 shield, causing i t  to  work or bend 

f  f °  t °  ieak, I  do not th ink  any person would 
n<f  to say, whatever lit t le  he knew of ship- 

to tha t tha t vessel was reasonably f i t
End 6 j  ,s.ea" nad to get round Land’s 
b „t ’ th ?a to get as fa r as Bristo l, and 
piece Up ^ an(t ’s End and B ris to l there is a long 
which °  i, coasc where there are few ports in towhich I  , wnere mere are few ports in to 
this v- i C0UM  p u t; and I  find as a fact tha t 
reasrm fSt - 7 aTs , not f i t  to take the sea. The 
the vco wblcb t  have to give fo r tha t finding are 
the w ifc °ns generally which have been given by 
v ille  jfsses called on the part of the B ruxe lles- 
behalf £V®, witnesses have been called on 
Lewis „ 4- p la in tiffs—M r. Steele and M r.
uxtrem eli i!?617 able men’ M r. Camps, also an 
gave a^ e, man> and others—all o f whom 
f it  to rov. f n  j6 *° effect tha t the vessel was 
evidence °-ee<̂  VP°iL that voyage; but there was 
there is by  Mr. Robertson. M r. Robertson, 
able ^  about it ,  had a very consider
ed this /i n t ? , Practical knowledge upon matters 
the fanf n ST E h o n - k nok re^y 80 much upon 
had temn ^  spoke of another ship which he 
circumsfa Ia ri c rePaired in  somewhat sim ilar 
he decide^1068’ because each particu lar case must 
Elder T W ? P°n lts own Particular fac ts ; but the 
sidered ,, are.n and I  have very carefully con- 
prefer 6 6V ,ence and we prefer to accept—I  
fin d in g '% fccepfc. uPon the ir advice and my own 
stated fv, r • eTJfience of M r. Robertson, who 
have Kpmf ln, . , , 8 particular case there should 
and mcfai a ^ leld  o f a very much smaller area, 
stiffen^™ „« ¿ I8, v,e?’y  much larger area fo r the 
shield J , - i  sblP than are to be found in  the 
steel m - j* ™  M r. Camps advised and the two 
indiciifprl rSLTV1ic.h he pu t in  the position I  have 
zontal saiff tha t in  his opinion the hori-

g uers were not large enough and were not

sufficiently stiffened, so as to be kept rig id  in  the 
seaway; and he thought the shield was too large 
fo r safety. Counsel very natura lly put i t  to him, 
“  Is i t  not easy to be wise after the event ? ”  and 
to tha t extent the court discounts the evidence 
of witnesses who come to the conclusion tha t suffi
cient was not done—but M r. Robertson’s evidence 
was given in  a way to convince the court tha t he 
was expressing an opinion of the greatest possible 
value. I  th ink  tha t wooden shield was of too 
large an area, and tha t the consequence was tha t 
almost immediately after she started, and d irectly 
she got clear of the B il l  o f Portland, there was 
a fresh breeze and some swell, and she could not 
even stand that. Two feet of water was found 
immediately in  her hold. There is a suggestion 
tha t i t  was the drainage from the cargo. I  
reject tha t suggestion. She had been long 
enough at Portland during the time the repairs 
were going on to make i t  inconceivable th a t there 
should have been s till such a drainage from  the 
cargo as to have caused 2ft. o f water to be 
found in  the hold immediately after she started . 
No 1 The water which got in to the hold got in  
from outside, and because the girders o r  shield 
had begun to work, and she very soon began to 
show tha t sign of weakness which fina lly  led to 
her destruction. M r. Robertson thought, and 
the court thinks w ith him, tha t the wooden shield 
was too large and the strength of the girders in 
sufficient. M r. Bushel! corroborated Mr. Robert
son, except tha t he would have i t  tha t the pump 
was not sufficiently powerful. I  do not quite 
accept that, because I  th ink  i f  nothing else had 
happened i t  is possible tha t w ith  the ordinary 
leakage which m ight have been expected after 
the ship got in to  the seaway, th is pump, which 
was quite capable of pumping 100 tons an hour, 
would have been able to cope. Then M r. Hay 
was called by the defendants, and he was treated 
rather roughly. I t  was suggested at one moment, 
as I  understood it, tha t he had not been quite 
straightforward. I  th ink  tha t is rather hard. 
He came down from  Liverpool and saw the V eritas  
the day of the collision, and i t  is said from  a 
le tter tha t i t  must be inferred he had thoroughly 
agreed w ith  what was going to be done. I  find 
tha t M r. Hay was sent there fo r the purpose of 
seeing what was the angle of the blow, fo r the 
purpose of the collision action, and tha t he was 
never asked and did not advise, and was never 
responsible fo r M r. Camps’ scheme. The evidence 
of the captain of the V eritas  is extremely im  
portant. I  th ink  he was an extremely courageous 
and honest .man, but I  am inclined to th ink  tha t 
his courage stood in  his own way. I t  was a matter 
of great importance fo r him tha t he should be 
successful in  this tr ip , i t  not having been then 
decided whether he was r ig h t or wrong as regarded 
the collision, and he was, of course, extremely 
anxious to show his owners tha t he could at all 
events take the ship to her destination. B u t he 
ought to have put in to P lym outh or Falmouth, 
and i f  he had put in  there the very firs t person 
who would have been called in  would have 
been M r. Camps, and M r. Camps would have 
seen where the weakness was, and what could 
be done. The captain, however, did not do 
that. He proceeded on u n til he found that he 
could proceed no longer. He then took her to 
an anchorage. Tugs were fetched, and final ly the 
ship went down head first.
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The conclusion which I  draw from the facts 
that I  have found is tha t the repairs were 
altogether insufficient fo r such a voyage. I  find 
tha t the shield began to work and to leak 
almost immediately after the ship le ft P o rt
land. I  find tha t is the most im portant fact 
in  the case. I  find tha t the big hole in  the 
deck was not repaired, and tha t was a danger 
which ought not to have been existent at the 
time the ship le ft Portland. Something ought 
to have been done to prevent water which 
got on the deck from getting in to the ship, and 
nothing was done, and I  find tha t contributed to 
the disaster which happened afterwards. Thera 
was evidence given on behalf o f the BruxellesviU e  
tha t w ith this pump there should have been sent 
an experienced engineer—a man who would have 
been able to devote his time to that salvage instru
ment instead of having to call the engineer o f the 
ship when the pump was found to be working un
satisfactorily. I  th ink  tha t ought to have been 
done. W hat happened was this : The flange of the 
pump broke or gave out at a certain time. I t  having 
given out the steam escaped, and u n til the flange 
was repaired the pump could be no longer worked. 
The giving out was an accident fo r which nobody 
was responsible, but i t  took two hours to mend, 
and i t  is probable that i f  a special engineer had 
been sent to keep an eye on i t  something m ight 
have been done at an earlier stage than was done. 
Those being the facts of th is case, the conclusion 
to which I  have come is tha t th is foundering is 
not a matter fo r which the wrongdoing ship can 
be made liable. The law is quite clear on the 
subject—so clear that the old well-worn phrase, 
which is to be found in Mayne on Damages, ought 
to be known to every person who knows anything 
about law. “  The first, and, -in fact, the only 
inquiry in  a ll these cases is, whether the damage 
complained of is the natural and reasonable result 
o f the defendant’s act. I t  would assume this 
character i f  i t  can be shown to be such a conse
quence as in  the ordinary course of things would 
flow from the act.”  I t  is quite clear on the facts 
tha t the foundering of the ship was nor the 
natural and reasonable result o f the defendants’ 
act, tha t is to  say, running in to the Veritas. 
That being so, the judgment which I  have an
nounced follows, and there must be the usual 
reference to the registrar.

The p la in tiffs  are to have the costs of the 
action and the defendants the costs of this issue 
decided in  the ir favour.

Solicitors fo r the plaintiffs, Thomas Cooper 
and Co.

Solicitors fo r the defendants, Law rence Jones 
and Co., agents fo r Batesons, W a rr, and W im s- 
h u rs t.

Thursday, Dec. 5, 1907.
(Before B u c k n il l  and B a r g r a v e  D e a n e , JJ  

and E lder Brethren.)
T h e  T u r q u o is e , (a)

C o llis io n  — L ig h ts  — Necessity to c a rry — U nder 
w a y— M oored  o r a t anchor— F a irw a y — C o llis io n  
R eg u la tio ns  1897—P re lim in a ry  A r t ic le —A rts . 1, 
2, I I — Swansea N ew  Cut.

A  steam tra w le r  was ly in g  moored outside another 
vessel w h ich  was moored to a quay on the hank 
o f  a r iv e r .  The tra w le r  was e x h ib it in g  no 
lig h ts , and  was ru n  in to  and  damaged by a 
steamship com ing up  the r iv e r.

H e ld , by the D iv is io n a l C ourt, a ffirm in g  the deci
sion o f  the C ounty  C o u rt judge , th a t the tra w le r  
was ne ith e r a vessel a t anchor no r ag round  in  o r  
near a fa irw a y ,  and  th a t the steam ship was 
alone to blame.

A pp ea l  from the decision of H is Honour Judge 
B ryn  Roberts, s itting  in  A dm ira lty  in  the County 
Court of Glamorganshire holden at Swansea, by 
which he held the owners of the steamship 
Turquoise  alone to blame fo r a collision which 
occurred between the ir steamship and the steam 
traw ler W eym outh.

The collision between the vessels occurred 
about 2.30 a.m. on the 23rd June 1907, near the 
Ice Factory Berth in  the river Tawe, the wind 
at the time being west a moderate breeze, the 
weather b righ t and clear, and the tide flood of no 
force, i t  being nearly high water.

The respondents, the owners of the steam 
traw ler W eym outh, were the p la in tiffs in  the 
court below, and the case made by them was tha t 
about 2.30 a.m. on the 23rd J une the W eym outh, 
a steam traw ler of 34 tons net register, was ly ing  
outside the Bteamship Devonshire, moored by two 
ropes forward and one aft, alongside the East 
Dock Fish W harf, river Tawe. The mate of the 
W eym outh  was on deck, and, when coming out of 
the forecastle, saw the Turquoise, a few yards 
astern of the W eym outh, coming stra ight fo r her 
at about two or three knots. He shouted to 
those on board the Turquo ise  to go astern, but 
almost at once she struck the traw ler on the 
port quarter w ith  her stem, forcing her forward 
u n til her hawsers broke, and sending her about 
150 yards up the river.

Those on the W eym outh  charged the Turquo ise  
w ith not keeping a good look-out; w ith fa iling  to 
keep clear of the W e ym ou th ; w ith improperly 
attempting to pass between a steamer swinging 
in  the river and the W eym outh  when there was 
insufficient room to do so; and w ith neglecting 
to wait u n til the steamship had swung clear.

The case made by the appellants, defendants 
in  the court below, was tha t the T urquo ise , a 
screw steamship of 1343 tons, manned by a crew 
of twenty-four hands a ll told, was, while in  the 
course of a voyage from  London to Swansea, in 
water ballast in  the river Tawe at the entrance 
to the New Out, Swansea Harbour. The Turquo ise  
was on a course of N.N.E., proceeding dead slow, 
her regulation lights were being duly exhibited and 
were burning brightly, and a good look-out was 
being kept on board her. In  these circumstances, 
while the Turquoise, which was in charge of a 
pilot, was proceeding up tne river Tawe to the

(a) Reported by L. P. C Da r b y , Esq , Barrister-at-Law,
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Central D ry  Dock, a steamship was seen swing
ing round the N orth  Dock Je tty  and taking up 
some part of the fairway, so the helm of the 
tu rq u o is e  was ported to pass under the steam
ship’s stern. The p ilo t then considered he had 
room to pass up the river and steadied and 
starboarded his helm, and, when about 400 yards 
irom  the steamship, the mate, who was on the 
7??k-°ut, shouted to go hard astern, bu t the pilot, 
th ink ing  he had room to pass, s till continued. 
J. ore the steamship which was swinging in  the 
live r was cleared there was a fu rthe r shout from 
orward to go astern as there was a vessel on the 

starboard bow. The engines of the Turquoise  
We,'e at once stopped and put fu l l  speed astern 
mid the ship’s head canted to starboard, and, 
oeiore the way was off, the Turquo ise  w ith her 
+, ra11 ®̂ ruch the W eym outh  on the port side of the 
ta llra il, breaking her adrift.

Ihose on the Turquo ise  charged the W eym outh  
a neglecting to carry a ligh t, in  breach of 
i t .  11 ; w ith being moored in  the fairway of the 
ew Cut, in breach of sect. 80 of the Swansea 
arbour Trust A c t 1854 and rule 8 of the Swansea 
arbour Buies; and w ith having no tide watch 

n deck, in  breach of rule 16 of the said rules.
. t-hft tr ia l of the action on the 30th Ju ly 

• A was proved tha t the vessel which swung 
wh' i f  r *.ver. ^ad sonnted three blasts on her 
sevlS i ’ s‘Sn\fy inS tha t she was coming astern, on 

eral occasions as she came out of dock. 
m . 0 learned County Court judge held the 
„  f  ^M!?ise alone to blame fo r the collision, on the 
hei-U M ^ at  'k was brought about by the fa u lt of 
Sf P'lot. He held tha t the p ilo t should have 
e i down channel when he firs t heard the 
Noi-fii n  a V0S8®1 was coming astern from the 
Until it?°Ĉ  Basin>an<t tha t he should have waited 
swun s*eam®hip coming out of the dock had 
fi'ee gt f 0mplete]? round, so as to leave the channel 
the fi 1 PH°t should have gone astern on 
t r v i jT i  warning given by the mate, instead of 
aprno8 to Pass the steamship when ly ing  broadside 
° r  o i8 f l 0le than ha lf of the channel, as he knew 

t °  have known tha t vessels were often
and th m -° ,0r three deeP aIong the fish wharf, 
so at fights were never shown by them when 
Was n ° r f  t ie  fu rthe r held tha t the W eym outh  
lights to blame fo r not exhibiting a ligh t, as 
alom?qvfVi£  ^ ad been exhibited by vessels moored 
° r  for, l<~? t  le fish wharf, even when moored three 
autho L . ®P> and tha t th is was known to the dock 
also h n m f iand Pilots, who never complained. He 
of the n /  the temporary absence of the mate 
to the Wey ^ l0 u th  from  the deck did not contribute 
been acci(tent, as the p ilo t o f the Turquo ise  had 
avoid ?Taraed to go astern in sufficient time to 

tlJe collision.
owners^ r i f 11 / ^ u8 - 1907 the defendants, the 
appeal f  t l le Turquo ise, delivered a notice of 
the ind r0ttl tb e above judgment, praying tha t 
A0 Judgment should be reve led  o;  varibd.

fo l io f ;aPPealfVas beard on the 5th Dec., when the 
p 8 Collision Regulations were referred to : 

vessela11?'aar .̂'1~ rl'ileS0 rules shall be followed by all 
therewith^011 • seas and ia all waters connected
vessel ia \ ina" 8able by sea-going vessels. . . .  A 
rQles whn ua<l cf  way”  within the meaning of these
Bhore n , D 8ae *s n ° t  at  anchor, o r made fas t to  the re or aground.

A rt.  1 TV,a i
With in a l l Ce rulea cono®rning lig h ts  sha ll be complied 

weathers from  sunset to  sunrise, and du ring

such tim e  no other lig h ts  w hich m ay be m istaken fo r the 
prescribed lig h ts  sha ll be exhib ited.

A r t .  2. A  steam vessel when under w ay sha ll ca rry  
(a) On o r in  fro n t o f the  forem ast, or, i f  a vessel 
w ith o u t a foremast, then in  the fo ie  p a rt o f the vessel, 
a t a he igh t above the h u ll o f no t less than  20ft., 
and, i f  the breadth o f the vessel exceeds 20 ft., then 
a t a he igh t above the h u ll no t less than such breadth, 
so, however, th a t the  l ig h t  need n o t be carried a t a 
greater he igh t above the h u ll than  4.0ft., a b r ig h t w hite  
lig h t, so constructed as to show an unbroken l ig h t  
over an arc o f the horizon o f tw e n ty  po in ts o f the 
com pass; so fixed as to  th ro w  the lig h t  ten po in ts  on 
each side o f the vessel— viz ., from  r ig h t ahead to  tw o 
po in ts abaft the beam on e ith e r s id e ; and of such a 
character as to  be v is ib le  a t a distance o f a t least five 
miles.

A r t .  4. (a) A  vessel w hich fro m  any accident is no t 
under command sha ll carry , a t the same he igh t as the 
w h ite  l ig h t  m entioned in  a r t. 2 (a), where they can best 
be seen, and, i f  a steam vessel, in  lieu  o f th a t lig h t,  tw o  
red lig h ts  in  a v e rtica l line  one over the other no t less 
than b ft. apart and o f such a character as to  be v is ib le  
a ll round the horizon a t a distance o f a t least tw o 
miles.

A r t .  11. A  vessel under 150ft. in  length, when a t 
anchor, sha ll ca rry  fo rw ard , where i t  can best be seen, 
bu t a t a he igh t no t exceeding 20 ft. above the hu ll, a 
w h ite  l ig h t  in  a lan te rn  so constructed as to  show a 
clear, un ifo rm , and unbroken lig h t v is ib le  a ll round the 
horizon a t a distance o f a t least one m ile . . . .  A  
vessel aground in  o r near a fa irw a y  sha ll ca rry  the 
above l ig h t  or . . . and the tw o  red lig h ts  p re
scribed by a r t. 4 (a).

N oad  io r  the appellants.—The W eym outh  is to 
blame fo r carrying no lights. She is a vessel in  
waters connected w ith the high seas navigable by 
sea-going vessels, and, as the Collision Regula
tions (Prelim inary A rtic le) apply to her, she 
should carry some ligh t. L igh ts  are required on 
a ll vessels to which the regulations apply between 
sunset and sunrise (art. 1). She was either under 
way or at anchor or moored, and ought to have 
had some light. Probably she should have 
exhibited the anchor lig h t required by art. 11 (see 
Marsden’s Collisions at Sea, 5th edit., pp. 362 and 
369), fo r at the time of the collision she was not 
aground. A. vessel moored to a pontoon has been 
held not to be at anchor :

The T ita n , 96 L . T . Rep. 93 ; 10 Asp. M ar. Law  
Cas. 350 (1906).

B u t the circumstances there were different. 
Further, she was in  the fairway. The learned 
County Court judge did not give a decision on 
this point. A ny clear passage-way by water in  a 
part of a river where i t  is safe to navigate vessels 
is a fairway :

The B lue  B e ll, 72 L . T . Rap. 540 ; 7 Asp. M a r. Law  
Cas. 601 ; (1895) P. D iv . 242.

When the tide ebbed she was aground, and she 
was then aground in  or near a fairway. I f  
aground, she should have exhibited the lights 
prescribed by art. 11. Wherever vessels lie in  
tiers, prudence demands they should carry lights 
unless specially exempted, as in  the case of 
barges at barge roads under art. 30, sub-sects, (a) 
and (b), of the Thames Rules. And, even when a 
barge is at a tier, i f  she is swinging she should 
show a l ig h t :

The St. A ubyn, 95 L . T . Rep. 586 ; 10 Asp. Mar.
Law  Cas. 298 ; (1907) P. D iv . 60.

I t  may be that under the rules i f  she took the
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ground she should have shown the red lights 
mentioned in  art. 11, and when afloat the white 
light, but she is to blame fo r showing no light.

A s p in a ll, K.C. and M eager fo r the respondents. 
—The W eym outh  was not bound to carry any 
lights. She was not in  the fa irw ay; i f  she had 
been, the harbour authority would have removed 
her.

B u c k n il l , J .— The point raised in  th is ease is 
one of law only, fo r i t  is admitted by counsel fo r 
the appellants tha t there is no appeal upon the 
facts, but one may refer to  the facts fo r a moment 
to see what was in  the judge’s mind. The up
coming ship was being navigated by a p ilo t who 
disregarded a ll the reports of this trawler and the 
ship tha t was swinging, and who tried to cut in  
between them. Therefore the learned judge pro
perly found tha t the navigation of the up-coming 
ship was negligent. The point o f law is this, 
tha t the W eym outh, ly ing  second out at the Fish 
Quay, was negligent in  not having exhibited a 
white lig h t and two red lights, or, i f  she ought 
not to have exhibited those lights, in  not exhib it
ing an anchor light. I t  is said tha t she ought to 
have exhibited a white lig h t and two red lights, 
because she was, under art. 11, a vessel aground 
in  or near a fairway, and that, i f  not aground, she 
was a vessel at anchor and ought to have carried 
an anchor light. We th ink  she was neither the 
one nor the other. The place where she was ly ing  
was part of the New Cut, a place where steam 
trawlers are allowed, and are directed to and have 
to go fo r the purpose of discharging the ir fish 
cargoes, and therefore th is vessel was properly 
moored or made fast at th is place where business 
of tha t nature is carried on. Was she made fast 
in  a fairway P We are of opinion tha t she was not 
made fast in  a fairway, but in  an artific ia l place 
called the New Cut on a mud bank, on which 
there was no water fo r pa rt o f the tide. That 
does not, however, necessarily conclude the case; 
but when we look at the by-laws of the Swansea 
Harbour Trustees we find tha t under art. 8 no 
vessel is to be moored or made fast, or la id 
aground, in  the fairway of the river or New Cut, 
or in  the entrance to the half-tide basins or docks’ 
We agree w ith counsel fo r the appellants tha t 
tha t ought to  be read “ or in  the fairway of the 
New Cut ’ ; and i t  is manifest tha t in  the opinion 
of the authorities th is vessel was not moored in  
the fairway of the New Cut. We have asked the 
B lder Brethren whether in  the ir opinion this 
vessel was in  the fairway of the New Cut, and in  
the ir opinion she was not. That being so, in our 
opinion the W eym outh  was not bound to carry 
these two red lights and a white light. Also in  
our opinion she was not at anchor under art. 11 
of the Collision Regulations, so the appeal w ill be 
dismissed.

B a r g r a v e  D e a n e , J .—The whole question is, 
was she in the fairway, and i t  is clear tha t i t  she 
had been she would have been moved at once by 
the harbour authorities. B u t they directed her 
to go there, and tha t makes i t  clear tha t in  the 
opinion of those who know the place she was 
not in  the fairway. The word “ fa irw ay”  does 
not apply to tha t part o f the river at all.

Solicitors fo r the appellants, Ing ledew , Sons, 
and P h ill ip s ,  Swansea.

Solicitors fo r the respondents, A ndrew  and 
Thompson, agents fo r E . G errish  and Co., B ristol.

E t n a . [A d m .

Dec. 11, 12, 13, and  16, 1907.
(Before B u c k n il l , J. and B lder Brethren.)

T h e  E t n a , (a)
C o llis io n — S ing le  sh ip  and flee t o f  w a rsh ips— 

Crossing ru les— S pecia l c ircum stances—R egu
la tio n s  f o r  P reven ting  C o llis ions a t Sea 1897 
— A rts  19, 21,22, 23, 27, a n d 29—K in g ’s R egula- 
tions  615 (6) (11)— M erch a n t S h ip p in g  A c t 1894 
(57 &  58 V ie t. c. 60), s. 741.

A  fle e t o f  w arsh ips  proceeding in  d iv is io n s  lin e  
ahead disposed abeam to p o r t  on a course o f  
W . |  N . m agnetic  sighted a m erchan t vessel 
w h ich  was on a course o f  E .  \  S. about ahead o f  
the s ta rboard  d iv is io n  o f  the flee t. The fle e t 
kep t its  course, an d  the m erchant vessel, in  d is re 
g a rd  o f  a notice to m arine rs  issued by the B o a rd  
o f  T rade, p o rte d  and  crossed ahead o f  the s ta r
board d iv is io n  o f  the f le e t and  proceeded to 
approach the p o r t  d iv is io n , show ing her red  lig h t  
on the s ta rboard  bows o f  the w arsh ips  in  th a t 
d iv is io n . Those on the m erchant vessel kept th e ir  
course and speed in  accordance w ith  a rt. 21 o f  
the co llis io n  regu la tions. The second w a rsh ip  in  
the p o rt d iv is io n , instead  o f  p o rt in g  to go under 
the stern  o f  the m erchant vessel, kep t he r course 
and  speed in  orde*  to keep her s ta tion , u n t i l  i t  
was seen th a t the m erchant vessel d id  n o t in te n d  
to steer a course between the two d iv is ions , but 
in tended to pass th rough  the p o r t  d iv is io n  and  
ahead o f  the w a rsh ip  and  th a t a  co llis io n  was 
im m in e n t, when the engines o f  the w a rs h ip  were 
p u t  f u l l  speed ahead and  her he lm  was p u t h a rd -  
a -po rt, bu t a co llis io n  occurred.

H e ld , th a t i t  was neg ligent o f  the m erchant vessel 
to get between the d iv is io n s  o f  the fle e t\; th a t, 
when the m erchant vessel had got in to  th a t 
p o s itio n , the officer on the w a rsh ip  vjas e n tit le d  
to w a it  a reasonable tim e  to see i f  the m erchant 
vessel w o u ld  steer between the d iv is io n s  o r p e rs is t 
in  passing th rough  the p o r t  d iv is io n , bu t th a t  
the officer was neg ligent in  w a it in g  u n t i l  a 
co llis io n  was im m in e n t before do ing  a n y th in g  to 
avo id  i t ,  an d  th a t, as both ships had been 
neg ligent an d  i t  had  no t been proved th a t the 
officer in  charge o f  the w a rsh ip  cou ld  have 
avoided the negligence o f  the m erchan t vessel, 
both ships w ou ld  be held to blame f o r  the 
co llis ion .

D a m a g e  a c t io n .
The p la in tiffs were the Commissioners for 

executing the office of Lord  H igh  Adm ira l of the 
United Kingdom ; the defendants were the owners 
of the steamship E tn a .

The collision which gave rise to the action 
occurred about 8.10 p.m. on the 12th Jan. 1907 
about four and a ha lf miles S.E. from  Beachy 
Head. The wind at the time was W.S.W. a 
lig h t breeze; the weather was clear, but overcast 
and d a rk ; and the tide was setting east of the 
force of about one knot.

The case made by the p la in tiffs  was tha t H.M.S. 
W ear was proceeding from  Sheerness to Ports
mouth on a course N . 83 degrees W . magnetic at 
a speed of fifteen knots, Beachy Head bear
ing N .W . distant about four and a ha lf miles
H.M.S. W ear was one of a flo tilla  of ten torpedo 
boat destroyers, which was proceeding in  divisions 
line ahead disposed abeam to port, the divisions 
being three cables apart and the ships one cable.

( a )  Reported by L. F. C. Da b b y , Esq., Barrisier-at-L&w.
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The W ear was the second vessel in  the port 
column, and had a ll the lights prescribed by the 
K in g ’s Regulations burning brigh tly , and a good 
look-out was being kept on board of her. In  
these circumstances those on board the W ear 
saw at a distance of about one mile, bearing 
about two points on the starboard bow, a white 
ligh t, which proved to be the steaming lig h t of 
the E tn a . Shortly afterwards her red lig h t came 
into view from two to three points on the star
board how. Very shortly afterwards she showed 
a ll three lights, which were in  sight fo r a few 
seconds, and then the red lig h t was shut out. 
The E tn a  continued to show her green lig h t 
u n til she was abreast of the Ere, the leading ship 
of the port column, when her outline became 
visible to those on board the W ear. As the E tn a  
was passing the Ure she was observed by those 
on board the W ear to be a ltering her course 
rapidly to starboard, and her red again came into 
view. The engines of the W ear were at once put 
lu l l  speed ahead so as to pass ahead of the E tn a , 
but on its being seen tha t a collision was inevitable, 
the helm of the W ear was put hard-a port. Im me
diately afterwards the bow of the E tn a  struck the 
starboard quarter of the W ear, spinning her round. 
The engines of the W ear were at once stopped. 
Those on the E tn a  gave no warning on either 
occasion of the ir intention to alter the ir course as 
above stated.

The pla intiffs charged the defendants w ith 
ta iling  to keep a proper look-out; w ith improperly 
attem pting to proceed across and through a 
no tilla  of warships steaming in  company; w ith 
ta iling  to keep her course and speed; and w ith 
improperly starboarding.
.T h e  case made by the defendants was tha t the 

E tn a , an iron screw steamship,-belonging to the 
port o f West Hartlepool, of 703 tons net and 
tl5 9  tons gross register, manned by a crew of 
seventeen hands a ll told, was in  the English 
Lhannel, in  the course of a voyage from Valencia 
to Rotterdam, w ith a cargo of burnt ore. The 
-atna  was proceeding on a course of E. I  S. mag
netic, and was making about seven to eight knots. 
-Her regulation lights fo r a steamship under way 
and a fixed stern lig h t were duly exhibited and 
were burning brigh tly , and a good look-out was 
eing kept on board of her. In  these circum- 
tances those on board the E tn a  observed, distant 

all eu fcbree.to four mi les and bearing r ig h t ahead, 
oh ^ lree Tghts o f a steamship coming down 

annel. As the said steamship approached, the 
sh **1 i° / *be Etna, was sligh tly  ported and one 
t b r f lasfc was sounded on te r  whistle, and when 
ne E tn a  was heading about E. by S. ^ S. her 

Tl was steadied, the vessels being then in
abo i 0Ii i  to Pass a11 clear red to red. A t  

out the time when the helm of the E tn a
twn P?fted those on board of her saw about 
on . °® and bearing about two points
l i „ i  .tbmr port bow the masthead and green 
sb®“ “ 5, of several steamships, of which the 
kenf1? Prove<t  to be H.M.S. W ear. The E tn a  

pc Her course and speed, and the other steam-OLUpg umrn __L 1 _ t m.
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close tha t collision could not be avoided by the 
action of H.M.S. W ear alone, the engines of the 
E tn a  were stopped, and a long warning blast was 
sounded on her whistle, but, notwithstanding 
these manœuvres, H.M.S. W ear came on at high 
speed, and w ith her starboard quarter struck the 
stem and port bow of the E tn a ] a heavy blow 
doing her serious damage.

The defendants charged the p la in tiffs w ith not 
keeping a good look-out; w ith  fa iling  to keep 
out of the way of the E tn a  ; w ith  improperly 
attempting to cross ahead of the E tn a ;  w ith not 
porting ; and w ith  not stopping, easing, or revers
ing the ir engines.

The following articles in  the Collision Regula
tions 1897, which also appear in  the K in d ’s 
Regulations, were referred to during the course 
of the case :

s h i v » « __  „  i r U L U C I  a U C c M I l -

fk  P were carefully watched. The foremost of 
b o L S! i  ^ 8tei :T s lliP3 Pas8ea safely across the 
h e r rr, E tn a , but H.M.S. W ear, s till showing 
the p,asthead al>d green lights on the port bow of 
in» f  “ ’ aPProached at great speed as i f  attempt-
dam l,. Cr.?ss bows of the M n a ’ and caused 

8  o f collision. When the vessels were so

19. W hen tw o steam vessels are crossing so as to  
invo lve  r is k  o f co llis ion, the vessel w hich has the other 
on her own starboard side sha ll keep ou t o f the w ay of 
the other.

21. W here b y  any o f these rules one o f tw o  vessels is
to  keep ou t of the way, the  o ther sha ll keep her course 
and speed. Note.— W hen, in  consequence o f th ic k
weather o r o ther causes, such vessel finds herself so 
close th a t co llis ion  cannot be avoided by the action of 
the  g iv ing -w ay  vessel alone, she also sha ll take  such 
action  as w i l l  best a id to  ave rt collis ion.

22. E very  vessel w hich is d irected by these rules to  
keep on t o f the w ay o f another vessel shall, i f  the 
circumstances o f the  case adm it, avo id erossing ahead 
o f the other.

23. E ve ry  steam vessel w h ich  is  d irected b y  these 
ru les to  keep ou t o f the w ay o f another vessel sha ll, on 
approaching her, i f  neoessary, slacken her speed or stop 
or reverse.

27. In  obeying and constru ing these ru les, due regard 
sha ll be had to  a l l  dangers o f naviga tion  and co llis ion 
and to  any special circumstances which m ay render a 
departure from  the above ru les neoessary in  order to 
avo id im m ediate danger.

29. N o th in g  in  these ru les sha ll exonerate any vessel 
o r the  owner, or master, o r crew thereof, from  the 
consequences o f any neglect to  carry  lig h ts  or Bignals, 
or o f any neglect to  keep a proper look-out, o r o f the 
neglect o f any precaution w h ich  m ay be required by  
the o rd ina ry  p ractice o f seamen o r by  the special 
circum stances o f the case.

The following K in g ’s Regulation was also 
referred to :

C hapter X IV .— Ins truc tion s  to  L ieu tenants.__615
W hen officer o f the w atch , he is  responsible fo r  the 
safety of the ship, subject, however, to  any special 
orders he may have received from  h is  captain.
(6) H e is  to  be extrem ely carefu l to  keep sta tion  w ith  
the o ther ships, and is  to  report a t once to  the captain 
i f  unable to  do so. _ . . . (11) H e is never to  change
the  course w ith o u t ins truc tions  from  the captain, unless 
to  avo id im m ediate danger.

And tbe following notice to shipowners and 
masters issued by the Marine Department, Board 
of Trade, in  A p ril 1897 :

Single ship approaching squadrons.— The Board o f 
Trade desire to  ca ll the a tten tion  o f shipowners and 
masters to  the  danger to  a ll concerned w h ich  is caused 
by single vessels approaching a squadron o f warships so 
closely as to  invo lve  r is k  o f co llis ion, or a ttem pting  to 
pass ahead of, or through, o r to  break the line  of, Buch 
squadrons. The board find  i t  necessary to  w arn 
mariners th a t on such occasions i t  w ould  be in  the 
interests o f safe ty fo r  single ships to  adopt tim e ly  
measures to  keep ou t o f the way of, and avoid passing 
through, a squadron.
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S ect. 741 o f  th e  M e rc h a n t  S h ip p in g  A c t  1894 

is  as fo l lo w s :
Th is  A c t sha ll no t, except where specia lly p rodde d , 

app ly to  ships belonging to  H e r M a jesty.
T h e  S o lic ito r-G e n e ra l (S ir  W . R o b so n , K - O ) ,  

A d a n d , K .C . ,  a n d  W ill ia m  W ills  f o r  th e  p la m tif is ^
__A. K in g ’s s h ip  is  n o t  b o u n d  b y  th e  c o ll is io n
r e g u la t io n s :

The Sans P a re il, 82 L . T . Rep. 606 ; 9 Asp. M a r.
La w . Oas. 78 ; (1900) P. 2b7.

E o r  th e  K in g ’s s h ip  is  n o t  w i t h in  th e  p ro v is io n s  o f  
th e  M e rc h a n t  S h ip p in g  A c t  1 8 9 4 : (see sec t. 741). 
T h e  q u e s t io n  to  be co n s id e re d  b y  th e  c o u r t  is  n o t  
m e re ly  w h e th e r  a n y  p a r t ic u la r  r u le  k a s  ke e n  
b ro k e n , b u t  w h e th e r  th e  o ff ic e r  m  c h a rg e  o f  th e  
K in g ’ s s h ip  ha s  been g u i l t y  o f  n e g lig e n c e , a n d  to  
a s c e rta in  th a t  a l l  th e  K in g ’s R e g u la t io n s  h a v e  to  
be  c o n s id e re d . O ne  o f  th e  m o s t im p o r ta n t  o f 
th e m  is  a r t .  615 (11) as to  k e e p in g  s ta t io n  w h e n  
th e  s h ip  is  one  o f  a f lo t i l la .  T h e  o b je c t  o f  t h a t  
r u le  is  t o  p re v e n t c o ll is io n  b e tw e e n  vesse ls  c o m 
p o s in g  th e  s q u a d ro n , a n d  a n  o ff ic e r is  n o t  to  
b la m e  f o r  k e e p in g  h is  co u rse  a n d  s ta t io n  as lo n g  
as i t  is  sa fe  to  d o  s o :

I I .M .S . S u tle j, 21 Tim es L . Rep. 325.
T h e  code o f  g o o d  se a m a n sh ip  w h ic h  g o v e rn e d  th e  
n a v a l o ff ic e r in  th is  case is  c o n ta m e d  m  c h a p  x .v  
a r t .  615, a n d  in  ch a p , x x v n .,  a r t .  1035, in  w h ic h  
a p p e a r a r ts .  27 -29 o f  th e  c o ll is io n  re g u la t io n s  
T h e  m a n  in  c h a rg e  o f  th e  E tn a  k n e w  o t  t  
B o a rd  o f  T ra d e  n o tic e  as to  s in g le  s h ip s  a p p ro a c h 
in g  s q u a d ro n s , a n d  he  o u g h t  n o t  to  h a ve  a t te m p te d  
to  b re a k  th r o u g h  th e  l in e  in  w h ic h  th e  lk e a r  
w as T h e  o ff ic e r o n  th e  W ear w as e n t i t le d  to  
e x p e c t h im  to  a v o id  b re a k in g  th e  l in e ,  a n d  w as 
o n ly  b o u n d  to  a c t  w h e n  i t  be cam e  a p p a re n t t h a t  
th e  E tn a  w as d is re g a rd in g  th e  B o a rd  o f  T ra d e  
n o tic e . T h e  n e g lig e n c e  o f  th e  E tn a  a lo n e  b r o u g h t  
a b o u t th e  c o ll is io n .

L a in g , K .C .  a n d  H . C. S. D um as  f o r  th e  d e fe n - 
d a n ts . — T h e  q u e s tio n s  to  be  c o n s id e re d  a i e . 
W e re  th e se  vesse ls  o n  c ro s s in g  cou rses P D  d 
±.-» TPfy)a n r o n e r ly  ke e n  h e r  cou rse  a n d  speed
S l f i S  O f L t .  2 1 1  W »
crpnt in  c u t t in g  in to  th e  w a y  o f  th is  f lo t i l la  a t  
a l l  P A s s u m in g  th o se  o n  b o a rd  th e  E tn a  w ere  
negligent c 3  th e  o ff ic e r  o n  th e  W ear b y  th e  
e xe rc ise  o f  re a so n a b le  s k i l l  a n d  carei ha ve  a vo id e d  
th e  consequences o f  t h a t  n e g lig e n c e  . . .  .
n o  d o u b t th e  vesse ls  w e re  c ro s s in g  s b lPa w i t h in  
th e  m e a n in g  o f  th e  re g u la t io n s , a n d  th a t  th e  
E tn a  k e p t  h e r  cou rse  a n d  speed i n  a cco rdan ce  
w i t h  a r t .  21. S he w as r i g h t  t o  do  so. .There w as 
n o th in g  to  sh o w  th e  o ff ic e r i n  c h a rg e  o f  h e r  t h a t  
h e  w as m e e tin g  a s q u a d ro n , f o r  i n  t h a t  n e ig h 
b o u rh o o d  m a n y  s h ip s  a re  m e t  w i th  g o in g  d o w n  
c h a n n e l, a n d  v e ry  o f te n  th e y  a re  in  a -procession, 
so i t  w as n o t  n e g l ig e n t  o n  h is  p a r t  t o  tm n k  th e y  
w e re  m e rc h a n t vesse ls. T h e  re s u lt  w as h e  w as 
b o u n d  to  ke e p  h is  cou rse  a n d  speed. T h is  case 
re a l ly  show s t h a t  i t  is  d e s ira b le  f o r  w a rs h ip s  
p ro c e e d in g  in  c o m p a n y  to  c a r ry  a  spe c ia l s ig n a l 
l ig h t .  A s  th e se  s h ip s  w e re  o n  c ro s s in g  courses 
a n d  th e  K in g ’s s h ip s  a re  u n d e r  th e  re g u la t io n s  
is s u e d  b y  th e  A d m ir a l t y  a n d  n o t  u n d e r  th e  
c o l l is io n  re g u la t io n s , th e  q u e s tio n  is  one  o t  
c o m m o n  la w  n e g l ig e n c e . 'T h e  o f f i c e r “  ° k a 'S  
s h o u ld  ha ve  o b eyed  a r t .  615 (11), a n d  k a v e ta k e n  
t im e ly  a c t io n  to  a v o id  im m e d ia te  d a n g e r. W h e th e r  
i t  w as n e g lig e n t  f o r  th e  m e rc h a n t vesse l t o  g e t

in to  th e  m id d le  o f  th e  s q u a d ro n  d e pend s  o n  
c irc u m s ta n c e s , b u t,  once  th e re , she m u s t fo l lo w  
th e  re g u la t io n s  o r  th e  w a rs h ip s  w o u ld  n o t  k n o w  
w h a t  to  d o % n d  w i t h  h e r  p o w e r fu l h e lm  a n d  
e n g in e s  th e  W ear c o u ld  h a ve  k e p t  o u t  o f  th e  w a y  •
The collision therefore was solely due to the 
negligence of the officer in  charge of the 11 ear in 
fa iling  to take action :

The M argare t, 52 L . T . Rep. 361 ; 5 Asp. M ar. Law
Cas. 3 7 1 ; 9 App. Cas. 873 ;

The M elampus, S h ipp in g  Gazette, Deo. 21, UUcS.

A c land , K .C . in  reply.
B d c k n i l l , J .— I n  th is  case th e  s te a m e r E tn a , 

a vesse l o f  1159 to n s  g ross  re g is te r  cam e  in to  
c o ll is io n  w i t h  H .M .  to rp e d o -b o a t d ^ t r o y e r  th e  
W ear, o n  th e  e v e n in g  o f  th e  1 2 th  d a n ' ^
th e  E n g l is h  C h a n n e l, b e tw e e n  B e a c h y  H e a d  a n d  
th e  R o y a l S o v e re ig n  L ig h ts h ip  T h e  s te m  a n d  
p o r t  b o w  o f  th e  E tn a  s t ru c k  th e  s ta i b o a rd  
q u a r te r  o f  th e  W ear a b o u t 4 0 ft .  f r o m  th e  s te rn , 
a t  a n  a n g le  o f  f r o m  fo u r  to  five p o m ts , le a d in g  
a f t ,  a n d  p e n e tra t in g  as f a r  as h e r  m id d le  lin e . 
B e fo re , a n d  a t  th e  t im e  o f  th e  c o ll is io n , w h ic h  
h a p p e n e d  a fe w  m in u te s  a f te r  e ig h t  o c lo c k , th e  
| Pc o r  a n d  n in e  o th e r  to rp e d o -b o a t d e s tro y e rs  
w e re  p ro c e e d in g  d o w n  c h a n n e l i n  tw o  k n e s , or 
d iv is io n s , a b o u t th re e  cab le s  a p a r t  f r o m  each o th e r  
T h e  n o r th e rn  o r  s ta rb o a rd  d iv is io n  c o n s is te d  
o f  (1) th e  N ith ,  c o m m a n d e d  b y  th e  c o m m a n d e r 
o f  th e  f lo t i l la  ; (2) th e  Ernest1; (3 ) th e  P a n th e r ;
(4) th e  Exe  ; (5 ) th e  G riffo n . T h e  p o r t  o r  s o u th e rn  
d iv is io n  c o n s is te d  o f  (1 ) th e  R  e a d in g  v e s s e l; 
( 2 ) th e  W ear; (3) th e  Swale ; (4) th e  Ness; (5) th e  
Q u a il. W h e n  th e  R o y a l S o v e re ig n  L ig h ts h ip  
w as ab eam  C o m m a n d e r S t.  J o h n , o n  th e  N ith ,  
s ig n a lle d  th e  f lo t i l la  to  a l te r  cou rse  to  

83 W .  (e q u a l t o  a b o u t W . f  N .) ,  “  le a d e rs  f i r s t  
a n d  re m a in d e r  in  success ion .”  T h a t  s ig n a l w as 
a n sw e re d  b y  e ve ry  vesse l, a n d  th e  o rd e r  w as 
obeyed , a n d  I  f in d  t h a t  t h a t  co u rse  w as  b e in g  
s te e re d  b y  th e  f lo t i l la  a t  th e  t im e  o f th e  c o ll is io n  
b e tw e e n  th e  W ear a n d  th e  E tn a , a n d  t h a t  a t  th e  
m o m e n t o f  c o ll is io n  th e  W e a r w as s t i l l  h e a d in g  
W  f  K . ,  o r  a  v e ry  l i t t l e  to  th e  n o r th  o f  i t ,  i f  a n y th in g .  
T h is  w o u ld  m a k e  th e  E tn a  to  be  h e a d in g  a b o u t 
S .S .E ., o r  b e tw e e n  fiv e  a n d  s ix  p io m ts  o n  h e r 
u p -c h a n n e l cou rse . T h e  q u e s tio n  is  : W in e  o 
th e se  tw o  vesse ls  is  t o  b la m e  f o r  t h is  c o ll is io n  
o r  w h e th e r b o th  ha ve  m a te r ia l ly  c o n tn b u te d  to  i t . 
T h e  c o u r t  ha s  fo u n d  i t  v e ry  d i f f ic u lt  to  a r r iv e  a t  
a  c o n c lu s io n  as to  th e  fa c ts , se e in g  t h a t  th e  case 
f o r  th e  p la in t i f f s  has been p re s e n te d  to  i t  b y  
w itn e sse s  w h o , w h i ls t  th e  c o u r t  be lie ve s  th e m  to  
h a ve  be en  f o r  th e  m o s t p a r t  h o n e s t, ha ve  n e v e r th e 
less  be en  i n  a p p a re n t d is a g re e m e n t w i t h  each 
o th e r  o n  som e im p o r ta n t  p o in ts ,  a n d  t h a t  th e  
case f o r  th e  d e fe n d a n ts  has been b le m is h e d  b y  
s ta te m e n ts  w h ic h  w e re  in c o r re c t ,  a n d , 1 m u s t
a d d , w h ic h  I  t h in k  were in te n t io n a l ly  in c o r re c t  o n
m a te r ia l  m a tte rs .  T h e  f i r s t  w itn e s s  c a lle d  b y  th e  
p la in t i f f s  w as  M r .  D u d le y ,  a g u n n e r  ^ o  re lie v e d  
L ie u te n a n t  P h i l l ip s ,  in  c o m m a n d  o f  th e [  K e a r v a t  
7 40  p .m ., h e  h a v in g  l e f t  th e  b r id g e  a t  t h a t  t im e , 
a n d  go ne  b e lo w . M r .  D u d le y ,  a q u a r te rm a s te r , 
a n d  a s ig n a lm a n , w e re  o n  th e  b r id g e  a n d  a n  A .B .  
w as fo r w a rd  o n  th e  lo o k -o u t .  M r .  D u d le y  s e v i
dence  w as t h a t  a t  f iv e  m in u te s  p a s t e ig h t  h e  saw 
th e  E tn a ’s m a s th e a d  l i g h t  tw o  p o in ts  o n  th e  s ta r 
b o a rd  b o w , a n d  a b o u t a  m ile  a w a y ; t h a t  s h o r t ly  
a f te rw a rd s  h e r  re d  cam e in to  v ie w  a t  th e  sam e 
b e a r in g  a n d  d is ta n c e  ; a n d  th e  n e x t  he  saw  w as
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the green lig h t coming in to  view, and the red was 
shut in, distance s til l about a mile off, but when 
bearing three to four points on his starboard bow, 
and about abreast of the Ure, she came round as 
i f  under a port helm, and appeared to be try ing  to 
cross ahead of the TV e a r ; so he ordered his engines 
to be pu t fu l l  speed ahead to avoid being h it 
amidships by the E tn a , and then, seeing tha t a 
collision was inevitable, he pu t his helm hard- 
a-port to make the blow a glancing one ; bu t the 
stem and port bow of the E tn a  struck the W ear 
on the starboard side about 40ft. from  the stern, 
at an angle of four points leading aft. M r. 
Dudley said on re-examination tha t he kept his 
course u n til ju s t before the collision. The W ear 
was out of station before and at the time of col
lision, and was probably more so than the dis
tance Commander St. John contended her to be, 
which was about one cable. H er proper station 
was one cable between her and the Ure, which was 
ahead of her. I t  was stated by M r. Dudley, I  
th ink, tha t a signal of reprimand had come from 
the N ith  on the subject shortly before the 
collision. Roberts, acting quartermaster on the 
W ear, was at the wheel, and he proved tha t the 
E tn a  was close to the W ear when he got the order 
“ H ard-a-port” ; and on cross-examination he 
said tha t the W ear was crossing the E tn a ’s 
head when th ir ty  to  f i f ty  yards from her. 
Gaiger, signalman on the W ear, whose duty i t  
was to look out fo r signals, but particu larly from 
the N ith ,  said tha t he firs t saw the masthead 
lig h t of the E tn a  two to three points on the star
board bow, and then he saw her red ; tha t the red 
was shortly after shut i n ; and when the E tn a  was 
about abeam of the Ure she seemed to be porting, 
fo r her red lig h t came into view again. He 
expressed an opinion tha t i f  the helm of the W ear 
had been ported earlier there would not have 
been a collision, but I  do not attach much im 
portance to th is statement from  a witness whose 
knowledge of navigation may be of no value. 
The evidence of the look-out on the W ear was 
generally corroborative of M r. Dudley’s evidence. 
The engineer of the W ear stated tha t he fe lt the 
shock of the collision immediately after he had 
Pat the engines fu ll speed ahead. Commander 
Hawksley, of the Ure, the leading vessel of the 
port division, firs t saw the masthead lig h t of the 

half a point on his starboard bow, five miles 
° f f ;  then he saw the green, two points on the 
®ame bow, two miles off, and i t  got broader. 
When the E tn a  was abeam o f the Ure he saw 
that she was porting, as i f  try in g  to pass between 
Die Ure and the W ear. He soon saw the red. 
Commander St. John, of the N ith ,  who com- 
thanded the flo tilla , stated th a t he firs t saw the 
Masthead lig h t of the E tn a  about five miles off, 
jln ~ about ahead. The next he saw was her red 
l£bt, about two points on the starboard bow, and 

about three cables distant. He then ordered his 
,le rn to be hard-a-ported, and sounded the siren 
p  an indication to the flo tilla  that he was porting.

e then steadied the N ith  on her course, having 
Passed under the E tn a ’s stern, and then saw that 

e seemed to be under the influence of a port 
th  m' lie u tenan t Seymourcommanded the E rnest, 

e second in  the starboard division. He firs t 
!  ,e masthead lig h t of the E tn a  nearly ahead, 

rm a , f ° u r miles off. Then he saw her red 
9 Mid a ha lf miles off and half a point on the 

P r t  bow. The helm of the E rn e s t was ported to 
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follow  the N ith ,  but at tha t tim e the E tn a  was 
four points on the port bow of the N ith  and the 
E rnes t, and not on the starboard bow, and he 
thought tha t the E tn a  was on an opposite course, 
and he could not understand why the N ith  ported 
three points. Lieutenant Seymour said tha t he 
then saw the E tn a  was porting as i f  she was 
try in g  to cross the bow3 of the W ear. A n  attack 
was made by Commander St. John on the quality 
of the E tn a ’s red ligh t, as accounting fo r not 
having seen i t  before; but whether i t  was efficient 
or not, i t  was seen by M r. Dudley, on the W ear, at 
the distance of a mile, and he made no complaint 
of it .  The siren signal from the N ith  was said not to 
have been heard by the witnesses to whom I  have 
referred, which seems to me to  be extraordinary, 
but I  accept the evidence of Commander St. John 
on this point. I t  is extremely difficult to  recon
cile the evidence of Commander St.John w ith the 
evidence of Commander Hawksley, Lieutenant 
Seymour, M r. Dudley, and others, as to the 
bearing of the E tn a ’s lights w ith  regard to the 
N ith ,  fo r i t  would appear tha t i f  the last-named 
witnesses are correct the E tn a  never could have 
been on the starboard bow of the N i t h ; but as I  
have to choose between the two statements I  
prefer to rely on the evidence of the commanding 
officer of the flo tilla , who was at his post, and 
having in  his hands the responsibility fo r the 
movements of the whole flo tilla , and who is, in 
my opinion, more like ly  to be rig h t in  his recol
lection of what he says he saw, and fo r which he 
acted, than are those whose responsibilities were 
less important. I t  also seems to me tha t i t  would 
have been almost impossible fo r the E tn a  to  have 
turned round as much as she did under a port helm 
before this collision, i f  she only began to do so when 
she was abeam of the U re ; whereaB there is no im 
probability about i t  according to the evidence of 
Commander St. John. B u t on his evidence 
there is, on the other hand, th is d ifficu lty : I f  
the E tn a  was on his starboard bow, then con
sidering the distance between the E tn a  and 
the W ear, and the respective speeds — fifteen 
and eight knots—i t  would look as i f  the 
W ear would have been a crossed ship before the 
E tn a  could have reached her. I  th ink  i t  is 
very like ly  tha t the W ear was farther astern 
of the Ure than M r. Dudley admitted. The fact 
s ti l l  remains tha t wherever the E tn a  was before 
the acting officer on the W ear saw her red lig h t 
the second time, he did not see i t  a second time 
u n til she was abreast of the Ure, and then she 
appeared to be under the influence of a port helm. 
W hat he did then was to go fu l l  speed ahead, and 
the reason he gave fo r so doing was tha t i f  he 
had not she would have h it  h im  amidships. Then, 
seeing that the collision was unavoidable, he 
ordered the helm hard-a-port, but there was 
clearly no time fo r her head to alter before the 
collision happened. The p la in tiffs ’ case, therefore, 
came to this, tha t the E tn a  got in  between the 
two divisions, and then instead of steering between 
them, when she would have been safe, suddenly 
ported to get out between the Ure and the W ear 
—that the action of the E tn a  was so sudden and 
unexpected tha t those on the W ear were unable 
to avoid the collision, and tha t what was done on 
the W ear did not contribute to it,  nor could they 
by reasonable care and sk ill have avoided the 
consequences of the in itia l negligence of those on 
the E tna .

E
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Of the defendants’ case i t  is not necessary to 
say much, fo r I  disbelieve it, bu t I  must refer 
to the evidence given in  support of it .  A t  » p.m. 
the E tn a s  course was E. i  S. A t  7.50, the second 
mate being on the bridge, the three lights.o f a 
steamship were seen r ig h t ahead, and about three 
miles off. The helm of the E tn a  was ported one 
r,oint, and then, and before the helm was steadied, 
the green and masthead lights of several steam
ships were observed about two points on the port 
how, and about two miles off. The second mate 
took them to be merchant ships, hu t they turned 
out to  be the port division of the flo tilla . He said 
tha t he kept his course of E . by S. i  S., at which 
he had steadied after porting fo r the merchant
man, and he judged tha t those vessels showing 
the ir green lights to him  were heading b.W .o r 
S.W. by S. When he was relieved by the 
chief officer at eight o’clock he said the nearest 
of those vessels was one to  one ana a halt 
miles off, and the merchantman was abeam on 
his port side. I t  was then stated tha t as the 
E tn a  and the port division drew nearer to 
each other the firs t one (the Ure) crossed the 
E tn a ’s hows safely, bu t the Becond one (the 
W ear), which was two or three Bhips lengths 
behind the first, looked as i f  she was holding on 
her course w ithout attempting to avoid the E tn a , 
so the E tn a ’s engines were stopped, and a long 
blast was blown on her whistle, bu t the vessels 
came into collision, the heading of the E tn a  at 
the moment of the collision being, i t  was said, 
s til l E. by S. i  S. The second mate said he never 
saw any of the vessels form ing the starboard 
division, and he believed that they were not there, 
or he must have seen them. The impression 
made on me by th is witness was very unfavour
able In  the firs t place he could not have seen 
the green lights of the Ure and W ear on his port 
bow i f  his vessel was heading E. by S. 3 S. anil i f  
the Ure and the W ear were heading W . 3 A ,  
which i t  is admitted they were. In  the second 
place he must have seen the vessels in  the star
board division when the Ure crossed the bows of 
E tn a , which i t  is admitted she d id ; and in  the 
th ird  place the so-called merchantman fo r which 
he ported could not have been there i f  the rest of 
his evidence as to distances is correct, fo r he 
ported fo r her when she was two to tw o and, ® 
half miles off, and as he ported, and before he 
steadied, he saw the lights of the Ure division 
two miles off, and yet when the merchantman 
was abeam of him  the Ure was s til l one to one 
and a half miles off. I  entirely disbelieve the story 
about the merchantman, as I  do about the star
board division not being seen by the second mate 
of the E tn a . The chief officer of th e  E tn a , who 
went on the bridge a t eight o’clock, said tha t the 
“  L r e ”  division was heading S.W., and tha t the 
E tn a  was on an E. by S. i  S. course, and was 
kept on it.  He also had his attention drawn to 
the merchant ship when abeam, and said tha t 
the masthead and green lights of the “  Ure 
division were one to two miles away and bearing 
one to two points on the E tn a ’s po rt bow ; but 
he saw, or said he saw, what the second mate said 
he never saw and which he believed was not there 
—that is, some red lights on the port how, which, 
I  doubt not, were those of the “  N ith  division. 
In  cross-examination he admitted tha t he knew 
of the Board of Trade note of advice to single 
ships approaching squadrons, but said he did not

know tha t the vessels follow ing the Ure were 
torpedo boats u n til ju s t before the collision. 1 
cannot accept th is statement, fo r i t  is incon
ceivable tha t a man in  his position should have 
thought tha t five steamships carrying electric 
masthead lights and being in  line formation 
were ordinary merchant vessels. The conclu
sion to which I  have come is tha t the .déten
dants’ case is an untrue one, and I  reject it.
As to the course of the E tn a , I  accept i t  to have 
been E  IS .  before the “  Ure ”  division was firs t 
seen, bu t I  find tha t after tha t time, and before 
the collision w ith  the W ear, the course was altered 
bv porting, and tha t jus t before the collision the 
E tn a  was heading about S.S.E., nothing to the 
eastward of it ,  and tha t she was under the 
influence of a port helm at the moment of 
collision. I  have asked the E lder Brethren if  
this porting was in  the circumstances negligent 
navigation, and the ir answer is in  the affirmative.
I  hav» no doubt tha t i t  was, and that i t  contributed 
materially to the collision. To account fo r the 
E tn a  being so much to the southward ot her 
course.it was suggested tha t her compass may 
have been affected by her cargo of ore, but i  
cannot accept tha t supposition. I t  is impossible 
to say w ith  certaffity what led to so much porting 
on tha t ship, but I  suspect strongly tha t the first 
porting was fo r the N ith ,  the so-called merchan 
ship, which had no existence, and tha t the E tn a  
was more or less under the influence ot a port 
helm from tha t time up to the collision.

Then came the d ifficulty in  which the officer in  
charge of the W ear found himself. H is ship was 
already out of station by being too fa r astern ot the 
Ure ■ be was bound by the A dm ira lty  regulations 
not to change his course, except to avoid immediate 
danger, unless ordered to do so ; and he was also 
bound, so fa r as good seamanship dictated it, to  
keep out of the way of a vessel on his starboard 
bow, and also to avoid crossing ahead of her i t  he 
could help it.  I  cannot accept the evidence tha t 
the E tn a  suddenly and when but a short distance 
from  the W ear ported her helm, shutting in  her 
green, which i t  was said was up to then open to 
the W ear, because from the time when the N ith  
ported fo r the E tn a  I  find tha t the red and not 
the green was open to the W ear. I f  those on the 
W ear had ported to tha t red lig h t when i t  could 
have been firs t seen on the ir starboard bow i t  is 
probable tha t no collision would have happened, 
provided the E tn a  had kept her course; bu t I  
th ink  tha t in  the circumstances the officer on 
the W ear was entitled to wait fo r a reasonable 
time to see i f  the E tn a , which had got in  
between the two divisions, intended to continue, 
and to cross the port division, or to starboard 
and go between i t  and the starboard division. 
B u t he was also bound not to w ait u n til a 
collision was imminent, and tha t he unfortunately 
did. because the E tn a  s til l came on as i f  to  pass 
ahead of the W ear— tha t is, between the Ure and 
the W ear—and i t  was not u n til the officer in  
charge of the W ear thought tha t unless he went 
fu l l  speed ahead his ship would be run  m-o 
by the E tn a  tha t he gave tha t order. th a t 
was waiting too late, and although he nearly 
cleared the E tn a  he ju s t failed by 401t 
I t  having been agreed in  this case, and fo r the 
reasons which were given in  the Sans P a re il,  
tha t the rules of common law as to contributory 
negligence must apply, and not the penalty
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clauses of the statute law as to disobedience of a 
statutory regulation, learned counsel fo r the 
defendants argued tha t even i f  those on board the 
E tn a  had been gu ilty  of the in itia l negligent 
navigation, the result, that is the collision, could 
nevertheless have been avoided by the exercise of 
ordinary care and sk ill on the W ear. That has 
not been made out to my satisfaction. In  some 
cases i t  is easy to determine tha t the negligence 
of the in it ia l wrongdoer could have been avoided 
by the other party, but i t  is frequently a matter 
of extreme d ifficu lty  to decide, and here I  am 
unable to do so. I  am of opinion tha t the 
navigation of the E tn a  was negligent in  getting 
in  between the two divisions of the flo tilla . I  say 
I  find tha t because I  find as a fact tha t the E tn a  
ported fo r a vessel which she called the mer
chantman, but which was, I  suspect, in  point of 
fact the N ith ,  and tha t she ought to have had a 
better look-out than she had ; and not seeing, as 
she maintains, the starboard division at a ll of 
the flo tilla , I  hold that her navigation was negli
gent. As Romer, L .J . said in  the Sans P a re il,  
prudence dictated tha t the tug and tow should 
not have attempted to cross in  fron t of the 
squadron, and so here, under art. 27 of the 
regulations, I  th ink  that, the E tn a  having got 
there, a departure from arts. 19 and 21 was 
necessary to avoid immediate danger. B u t those 
on the E tn a  persisted in  holding on and under a 
port helm. So also those on the W ear were 
negligent in  acting too late to avoid the E tn a , 
and the result was tha t the collision was brought 
about by the combined negligence of both ships, 
and I  therefore pronounce them both to blame.

A c la n d , K .C . applied fo r leave to amend the 
wr i t  by adding a claim fo r the effects of the 
officers and men on the W ear which were lost by 
reason of the collision. Leave was granted.

Solicitors fo r the plaintiffs, T reasury  S o lic ito r.
Solicitors fo r the defendants, Thomas Cooper 

and Co.

M on d a y , Jan . 27, 1908.
(Before B a r g r a v e  D e a n e , J.)

T h e  R e a d in g , (a)
C o llis io n — B o th  to blame— R e g is tra r and  M e r 
chants— O ffer by one p a r ty  to agree c la im — Costs.

. owners o f  two vessels w h ich  had been in  c o lli-  
sion agreed th a t both vessels were to blame, and  
yj-a t  the p la in t if fs  should recover 60 p e r cent, and  
[he defendants 40 p e r cent, o f  the damage they 
had susta ined. Before the reference was held  
he p la in t if fs ’ so lic ito rs  w rote  to the defendants’ 

so nc ito rs  o ffe ring  to agree the defendants’ 
arnage a t 45001., b u t the defendants’ so lic ito rs  

reJused to recognise the offer unless a fo rm a l 
ender was made. A t  the reference the defendants  

° h ly  succeeded in  p ro v in g  th e ir  c la im  a t 43521. 
he re g is tra r  a llowed the defendants the costs o f  

th e ir  c la im . The p la in t if fs  appealed, 
a (Reversing the decision o f  the re g is tra r ), tha t, 
8 the appe llan ts  (p la in t if fs ) offered to agree the 
eJ effd a n ts ’ damage a t 45001. f o r  the purpose o f  

sainrtgr the costs o f  the in q u ir y  as to the am ount 
th f lerf  anct  the defendants had fa i le d  to prove  

a t the damage susta ined  was equal to th a t
- -__m ’ th e p la in t if fs  were e n tit le d  to the costs

( i ;  Reported by L. F. G. D au b y , Esq,, Barrister-at-Law.

[A d m .

in c u rre d  by the defendants p e rs is tin g  in  p ro v in g
th e ir  c la im .

M o t io n  in objection to registrar’s report.
The appellants were the owners of the steam

ship Cowrie, the p la in tiffs in  the action ; the 
respondents were the owners of the steamship 
R ead ing , defendants and counter-claimants in  
the action.

The reference arose out of a collision action 
brought by the owners of the Cowrie  against the 
owners of the R ead ing  in  which the owners of 
the R ead ing  counter-claimed. The action was 
settled on the terms tha t both ships were to 
blame, and tha t the Cowrie  was to receive 60 per 
cent, of her damage from the owners of the 
R ead ing , and tha t the R ead ing  was to receive 
40 per cent, of her damage from  the owners of 
the Cowrie.

Both claims were then referred to the registrar 
and merchants. Before the reference was heard, 
the p la in tiffs ’ solicitors wrote on the 6th Nov. 
1907 to tire defendants’ solicitors as fo llow s:

W ith  reference to  our in te rv iew  to-day, we w rite  again 
to  aay th a t our c lien ts  are w ill in g  to  agree you r c lien ts ’ 
c la im  a t 40 per cent, o f 45001., together w ith  in te rest, 
i f  any. F a ilin g  you r acceptance o f th is  offer, we sha ll 
b r in g  th is  le tte r to  the  re g is tra r’s notice on the hearing 
o f the reference upon the  question o f costs.

The defendants’ solicitors replied on the 
9th Nov. as follows :

B efe rring  to  you r le tte r  o f the 6fch ins t., we beg to  
state th a t, i f  you w ish to  make a tender in  respect o f 
ou r c lien ts ’ claim , we sha ll be prepared to  acoept your 
cheque on the  same term s as i f  the money were paid 
in to  oourt b y  w ay of tender. W e cannot, however, 
tre a t you r le tte r as i f  i t  were a tender.

To tha t le tter the p la in tiffs ’ solicitors on the 
11th Nov. sent the following re p ly :

W e have you r le tte r, b u t, hav ing  regard to  the fac t 
th a t there are cross-claims in  th is  case, and, therefore, 
presumably, on ly  a sm all balance w il l  be due from  one 
side to  the other, we cannot very w e ll make a te n d e r; 
b u t we sha ll subm it th a t, under the circumstances, our 
le tte r is qu ite  suffic ient fo r the purpose fo r  w h ich  i t  is 
intended.

A t the reference, the R ead ing  pu t forward a 
claim fo r 66001. The registrar and merchants 
assessed the amount due to the R ead ing  by the 
owners of the C ow rie  a t 43521., which was less 
than the amount (45001.) the p la intiffs had offered 
to agree i t  at. The 40 per cent, of the sum 
allowed by the registrar to the owners of the 
R ead ing  was less than the 60 per cent, of the 
sum found due to the owners of the Cowrie  by 
2501. The consequence was that, as a result of 
the reference, the owners of the R ead ing  had to 
pay the owners of the Cowrie  2501.

The registrar further reported tha t the p lain
tiffs  and defendants were entitled to the costs of 
proving the ir respective claims.

On the 8th  Dec. the registrar published his 
reasons fo r giving the owners of the R ead ing  
the costs of proving the ir claim : “  As regards the 
costs of the R e a d in g ’s claim, they were allowed 
because no money oy cheque was paid in  respect 
of the tender; each claim is entirely separate, and, 
therefore, a tender should be either paid in  cash 
or cheque, as in  an ordinary case.”

The owners of the C ow rie  appealed.
A . D . Ba teson  fo r the appellants.—The appel

lants are entitled to the costs incurred in  contest-
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ing the respondents’ claim as from  the 9th Nov., 
when the appellants’ offer was rejected. The 
court has a general discretion as to costs (Order 
L X  V., r. 1), and i t  should in  th is case be exercised 
in  the appellants’ favour. The finding of the 
registrar has resulted in  the appellants recovering 
a sum from the respondents. The settlement was 
on the basis of both ships being to blame, and, 
where both ships are to blame, each is liable fo r 
ha lf of the other’s damage, and the balance 
between the two sums is due to the owner of the 
vessel which is the more seriously damaged :

The Khedive, 47 L . T . Rep. 198 ; 4 Asp. M ar. Law
■ Cas. 567 (1 882 ); 7 A . C. 795 ;
London Steam ship Owners Insurance Com pany v. 

G ra m p ian  Steamship Company, 62 L . T . Rep. 
784; 6 Asp. M ar. La w . Cas. 506 (1 8 9 0 ); 24 
Q. B. D iv . 663;

M arsden’s Collisions a t Sea, 5 th  ed it., p. 128.

The only result of the defendants persevering 
w ith their claim was tha t a large amount of costs 
were incurred, fo r the ir damage was assessed at 
less than the sum which the p la in tiffs offered to 
agree i t  at. I t  was impossible to tender any sum, 
fo r both vessels were to blame, and, when tha t is 
so, there is only one lia b ility —namely, a lia b ility  
fo r a sum due from  the man who has suffered 
the lesser damage to the man who has suffered 
the greater—and, u n til the appellants had the ir 
damage assessed, i t  was impossible to know what 
tha t lia b ility  was. A n  offer made by a party to 
avoid costs is regarded by the court w ith favour, 
and w ill be given effect to i f  i t  is reasonable and 
one which should have been accepted by the other 
p a rty :

Jenkins v, Hope, 73 L . T . Rep. 705 ; (1896) 1 Ch. 
278.

No doubt a tender should be form ally made;
The V rouw M argaretha , 4 C. Rob. 103 ;
The Sovereign, 2 L . T . Rep. 669 ; Lush. 85 ;
The Nasm yth, 52 L . T . Rep. 392; 5 Asp. M a r. Law  

Cas. 3 6 4 ; 10 P. D iv . 41.

Unless i t  is form ally made, a defendant is, as a 
rule, entitled to his costs, though, even when a 
tender is overruled, the court may refuse to give 
costs;

The H edw ig, 1 Spinks, 19.
This is not a case in  which a tender could, s tric tly  
speaking, be made at all.

D awson M i l le r  fo r the respondents. — The 
registrar has a discretion as to the costs of the 
reference, and he has exercised i t ; the court 
therefore w ill not now interfere. The pla intiffs 
did not offer to pay any money in to  court, and 
did not follow  the rules as to making a tender. 
A ll  the cases show tha t when a party relies on a 
tender he must prove tha t he has followed the 
usual procedure. The practice as to tender is laid 
down by Bruce, J. in  The M on a  (71 L . T. Rep. 
24; 7 Asp. Mar. Law. Cas. 478; (1894) P. 265), 
and the practice of other divisions has no bearing 
on the question. I f  the amount had been paid 
in to  court, i t  could not have been taken out by the 
owners of the B ea d in g  w ithout an order of the 
judge :

W illia m s  and Bruoe, A d m ira lty  P ractice , 3 rd  ed it., 
p. 408, note f .

B a r g k a v e  D e a n e , J.—In  th is  case two ships 
came into collision and each suffered damage, 
and each party admitted lia b ility . They agreed

tha t there should be a reference to the registrar, 
and tha t one ship would pay 40 per cent, of the 
damage done to the other ship, and the other 
60 per cent, of the damage done to the first. 
The case accordingly went to  a reference. I  need 
not go in to  figures. On behalf of the owners of 
one vessel, the Cow rie, a letter was w ritten 
offering to agree the claim of the owners of the 
B ead ing , the other vessel, at 40 per cent, of 45001, 
w ith interest. The answer to tha t le tter was, 
“ We are ready to accept your cheque ” —putting  
i t  as an ordinary tender. The registrar, appa
rently, has treated i t  as an ordinary tender, and 
said i t  was incomplete because i t  was not accom
panied w ith the payment in to court of the 
amount tendered. I  th ink  the registrar is 
perfectly r ig h t to the extent that there was not 
an ordinary tender, but I  do not th ink  i t  was 
intended to be an ordinary tender. The question 
before the registrar was this : We have got to 
assess the damage caused to both ships. One 
vessel is claim ing a large sum of money as 
damages caused to it. Is  i t  to be said tha t the 
other side are not entitled to say, “ We are 
w illing  to agree, to save the expense of a long 
inquiry, tha t the registrar shall assess these 
damages at the amount which you and I  agree ”  P 
Is i t  to be said that no agreement may be arrived 
at before the registrar, short of an actual tender, 
w ith a view to saving the great costs of a refer
ence P I t  seems to me tha t is a mistake. The 
word “  tender ”  does not apply to such an agree
ment, and therefore i t  does not come w ith in  the 
law as to what should constitute a tender. The 
appellant in  th is case has succeeded in showing 
tha t he offered to agree the damages at a certain 
figure. He was entitled to do that, and i f  the 
offer had been accepted the whole of these costs 
would have been saved. I t  was not accepted, w ith 
the result tha t a lesser amount was arrived at by 
the registrar, and therefore I  th ink  the owners of 
the Cowrie  are entitled to the costs thrown away 
by tha t reference. I t  is not a tender. I t  is a 
question of, aye or no, has the person who offered 
to agree the damages at a fixed sum satisfied me 
tha t he made the offer fo r the purpose of saving 
the costs ? I  th ink  he did do i t  fo r the purpose 
of saving costs, and I  th ink  he is entitled to the 
costs thrown away by the non-acceptance of his 
offer. The report w ill be confirmed w ith  the 
variation tha t the p laintiffs, the owners of the 
Cowrie, w ill have the costs in  respect of the claim 
of the defendants, the owners of the B ead ing , 
subsequent to the p la in tiffs ’ offer, and the p la in
tiffs  w ill have the costs of th is motion.

Solicitors fo r the appellants, W altons, Johnson, 
Buhh, and W hatton.

Solicitors fo r the defendants, B o tte re ll and 
Boche.
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H O U SE OF LO R D S.

Ja n . 22, 23, an d  Feb. 28, 1908.
(Before the L ord  C h a n c e l l o r  (Loreburn), 

Lords M a c n a g h t e n , R o bertson , A t k in s o n , 
and Co l l in s .)

Sir  J o h n  J ackson  L im it e d  v . Ow n e r s  of  
St e a m s h ip  B l a n c h e  a n d  o t h e r s , (a)

o n  a p p e a l  fr o m : t h e  c o u rt  of a p p e a l  in
E N G L A N D .

C o llis io n  — L im ita t io n  o f  l ia b i l i t y — Oumers — 
B ig h t  o f  ch a rte re r by demise to l im i t  — 
M erch a n t S h ip p in g  A c t 1894 (57 &  58 V ie t. 
c. 60), s. 503.

C harterers by demise are “  owners ”  w ith in  the 
m ean ing  o f  sect. 503 o f the M erch a n t S h ip p in g  
A c t 1894, and therefore can l im i t  th e ir  l ia b i l i t y  
in  respect o f  loss o r damage caused by the 
im p ro p e r n a v ig a tio n  o f  the chartered sh ip  by 
th e ir  servants.

Judgm ent o f  the courts below reversed.

A p p e a l  from a judgment of the Court of Appeal 
(Sir J. Gorell Barnes, P., Moulton and Kennedy,
L .JJ.) reported 10 Asp. Mar. Law Caa. 492
(1907); 97 L . T. Rep. 360; (1907) P. 254 under 
tbe name of The H opper N o. 66, affirming a 
Judgment of Deane, J. reported 10 Asp. Mar. 
Law Cas. 203; 94 L . T . Rep. 344; (1906) 
P. 34.
. The action was brought in  the A dm ira lty  D iv i

sion fo r a declaration of lim ita tion  of lia b ility  fo r 
damages consequent on a collision which occurred 
iu  Liverpool Bay between the steam hopper 
Ao. 66 and the Blanche  on the 30th Nov. 1904. 
lu e  collision was caused by the negligent navi
gation of the steam hopper by the appellants’ 
servants, but w ithout the actual fa u lt or p riv ity  
ul the appellants. The appellants were charterers 
by demise of the steam hopper under an agree
ment dated the 9th June 1903, made between the 
London and T ilbu ry  Lighterage Contracting and 
Dredging Company L im ited, the then owners 
?. Ibe hopper, and the appellants, and the ques
tion was whether the appellants were entitled 
to a declaration lim itin g  the ir lia b ility  under 
I 8948' aud 504 of the Merchant Shipping Act

Deane, J. held tha t the word “  owners ”  in  
?e<Jt. 503 of the A c t did not extend to charterers 

7 demise, and his judgment was affirmed by 
the Court of Appeal.

L  A . H a m ilto n , K .C . and D aw son M il le r  
appeared fo r the appellants, and argued tha t the 
“.uject of the legislation was to impose a lim ita- 
ion on the amount which m ight have to be paid 
y a person who was not himself actually in 
ault, and the principle applied to a charterer 
y demise as well as to the actual owner. The 

question of the property in  the ship is not the 
point. “  Owner ”  is used in  the A c t in  various 

aud the true test is to  he found in  looking 
the object of the particular part of the A ct 

• _ ei' consideration to see whether the “  owner ”
.1. a business sense is intended, or only the owner 
f  . ee ”  so to speak. In  many cases, such as 

1 instance the sections framed fo r the protec
la) Reported by C. E. Ma ld e n , Esq., Barristex-at-Law.

tion of seamen, i t  is evident tha t the chartered 
owner must be intended. See

C olvin  v. Newberry, 1 Cl. &  F . 283 ;
B aum vo ll v . Furness, 7 Asp. M ar. La w  Cas. 263 ; 

68 L . T . Rep. 1 ;  (1893) A . C. 8.

In  many sections “  owner ”  is used in  the popular 
sense not in  the s tric t sense. See

Huohes v . S utherland , 4 Asp. M ar. La w  Cas. 459 
(1881); 45 L . T . Rep. 287 ; 7 Q. E. D iv . 160 ;

M eik le re id  v . West, 3 Asp. M ar. Law  Cas. 129 
(1876) ; 34 L . T . Rep. 353 ; 1 Q. B . D iv . 428;

F ive  Steel Barges, 6 Asp. M ar. Law  Cas. 580 (1890); 
63 L . T . Rep. 499 ; 15 P. D iv . 142;

The Louisa, B r. &  L . 59.

L im ita tion  of lia b ility  was firs t introduced by the 
A c t 7 Geo. 2, c. 15, but this point appears never 
to have been raised before, and i t  is decided fo r 
the future by the Merchant Shipping A c t 1906 
(6 Edw. 7, c. 48), s. 71, which makes “  owner ”  
include chartered owner. The Regulation of 
Railways A ct 1871 (34 & 35 Y ict. c. 78), s. 12, 
does not affect the present question, fo r in  such a 
case the railway company is not the “  owner ”  in  
any sense. See also The S p ir i t  o f  the Ocean (2 
Mar. Law Gas. O. S. 192 (1865); 12 L . T. Rep. 
39; B r. & L . 336), L is te r  v. Lob ley  (7 A. & E. 124), 
and C h a u n tle r v. B obinson  (4 Ex. 163), which show 
tha t “  owner ”  is to be understood in  a popular 
sense. See also

The Leam ington, 2 Asp. M ar. L a w  Cas. 475 (1874);
32 L . T . Rep. 69 ;

T r in i ty  House v. C lark, 4 M . & S. 288.

B u t le r  A s p in a ll, K.C. and A . D . Bateson, for 
tlie  respondents, contended tha t in  the earlier 
Acts “  owner ”  meant actual owner. In  a ll the 
legislation from 1733 downwards the registered 
owner is the person dealt with, except tha t in 
some cases the beneficial owner is also made liable. 
Where charterers are included they are mentioned. 
The sections referred to, which relate to wages 
and salvage, deal with cases in  which there is a 
maritime lien, and the owner’s ship remains liable. 
See the judgment of Barnes, J. in  The B ip o n  C ity  
(8 Asp. Mar. Law Cas. 304; 77 L . T. Rep. 98 ;
(1897) P. 226) which reconciles previous conflicting 
authorities. The A c t is a code dealing with 
owners or part owners. A  charterer is only an 
owner in  a very lim ited sense, and he has been 
held liable in  salvage cases under special circum
stances. I f  he is the “  owner,”  as the appellants 
contend, then i f  a foreigner charters a B ritish  
ship he becomes owner, and yet i t  is forbidden by 
statute tha t a foreigner should ba owner of a 
B ritish  ship. This is a consolidating Act, and 
i t  may be tha t words are used in  different senses 
in  different sections. In  some sections “  owner ”  
in  a business sense may include charterer. A  
statute should Dot be construed to take away 
rights unless such a construction is necessary. 
See

Commissioner o f P u b lic  Works v. Logan, 88 L . T .
Rep. 779 ; (1903) A . C. 335.

Here, i f  the appellants are right, the common 
law righ t of compensation is taken away, and the 
A c t should be construed stric tly . See

Cope v. D oherty, 27 L . J . 600, C h .;
The A n d a lu s ia n , 4 Asp. M a r. Law  Cas. 22 (1878);

39 L . T . Rep. 204 ; 3 P. D iv . 182.

Where the Legislature intended to extend the 
meaning of the word “  owner ”  they did i t  in
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express terms. The registered owner is the 
person dealt w ith  by th is section.

D awson M i l le r  was heard in  reply.
A t  the conclusion o f the arguments the ir Lord- 

ships took time to consider the ir judgment.
Feb. 28.—Their Lordships gave judgment as 

fo llow s:—
The L ord  Ch a n c e l l o r  (Loreburn).—M y 

L o rd s : There is only one question in  th is case, 
namely, whether or not charterers to whom a 
ship is demised can claim the lim ita tion  of 
lia b ility  prescribed by sect. 503 o f the Merchant 
Shipping A c t 1894. The appellants so chartered 
a ship, and, in  course of her navigation by a 
master and crew in  the charterers’ service, she 
was negligently handled, and in jured another 
vessel. Both the judge of firs t instance and the 
Court of Appeal have decided that the statutory 
lim ita tion  of lia b ility  does not apply, because the 
charterers were not “  owners ”  w ith in  the meaning 
of the section. I t  is a singular th ing that, so fa r 
as can be learned, this question has never been 
raised before. Since 1813 there has been, in  one 
form or another, a lim ita tion  expressly applicable 
to th is class of liab ility . Whether the point 
has not been raised because no ship under such 
a charter has been to blame fo r a collision, or 
because no one thought in  such case the lim i
tation could apply, or because no one doubted 
tha t in  such case the lim ita tion  would 
apply, cannot be known, and, as soon as the 
decision now under appeal was firs t given by 
Deane, J., Parliament interposed.(a) However, 
the case must be decided w ithout regard to these 
reflections. In  my opinion this appeal ought to 
be allowed. I f  this very elaborate A c t of Par
liament be examined, I  find i t  impossible to resist 
the conclusion urged upon your Lordships by the 
learned counsel fo r the appellants. The word 
“  owner ”  is used in  very many sections. Some
times i t  means registered owner, which is in 
deed the prim ary sense. Sometimes i t  must 
also include beneficial ow ner; and in  other 
parts i t  seems to me tha t i t  must, of neces
sity, also include a charterer by demise, who 
has control of the ship and navigates her w ith 
his own master and crew; otherwise the operation 
of the A ct becomes impracticable. For example, 
the salutary provision tha t wages shall continue 
to run i f  not duly paid—sect. 134 (c)—would not 
apply at a ll where the ship is chartered by de
mise, fo r the “  owner ”  could not be in  default. 
Or, again, the provisions fo r notice to the owner 
and enforcement of charge, contained in  sect. 183, 
would be fu tile  unless the word “  owner ”  there 
referred to some one paying wages. S im ilar in 
stances m ight be m ultip lied almost indefinitely, 
but i t  is unnecessary to enlarge upon th is point, 
fo r i t  does not really adm it of dispute. I t  being 
thus ascertained tha t the word “  owner ”  does in 
some parts of the Merchant Shipping A c t 1894 
include the charterers by demise, is i t  so in  
sect. 503 ? I  do not know how the proper meaning 
of this word in  each section is to be determined, 
except by considering the object of the section 
itself. When lim itations were firs t introduced 
the policy declared in  the preamble was the 
encouragement of shipbuilding in  Great B rita in .

(a) See the Merchant Shipping A ct 1906 (6 Edw. 7,
e. 48), s. 71.

Subsequently a like  lim ita tion  was applied to 
foreign ships also. And we must, I  th ink, con
clude tha t the policy of the present section was 
simply to prevent ruinous damages from being 
inflicted upon an innocent principal as the con
sequence of an error of judgment in  a difficult and 
dangerous business by his agents in  charge of a 
vessel. I  can perceive no reason why the present 
appellants should be subject to an unlim ited 
lia b ility  tha t does not apply equally to a regis
tered owner. I  cannot doubt tha t i f  charterers 
by demise are to be so subject there w ill be an 
end of such charters, and i t  is d ifficu lt to suppose 
tha t Parliament desired this. I t  seems to me 
tha t the mischief against which sect. 503 was 
intended to provide is not met by construing the 
word “  owners ”  in  the narrow sense, and that, 
therefore, the broader interpretation which the 
word undoubtedly bears in  many other parts of 
the A c t ought to  be applied here. Accordingly 
I  respectfully advise your Lordships tha t th is 
order be reversed, and a declaration made as 
desired by the appellants.

Lords M a c n a g h te n  and R o bertson  con
curred.

Lord A t k in s o n .—M y Lords : The net question 
fo r decision in  th is appeal is new. I t  is this, 
Whether the charterer of a ship demised to 
him under a charter-party such as existed in  
th is case is entitled, should damages be recovered 
against him by persons damnified by the neg
ligent navigation of the ship over which he 
has control, to l im it his lia b ility  under sects. 503 
and 504 of the Merchant Shipping A c t 1894 
in  the same manner and to the same extent 
as i f  he were the registered owner. Bargrave 
Deane, J. decided tha t the charterer not being 
included in  the word “ owner”  did not come 
w ith in  the terms of these sections, and was not 
entitled to the benefits which they confer, and the 
Court of Appeal upheld his decision. W ith  a ll 
respect to the learned judge and to the learned 
Lords Justices who followed him, I  th ink tha t the 
construction which they put on these sections was 
somewhat narrow,and the conclusion at which they 
arrived erroneous. The following sections of the 
statute, seventeen in number—namely, Nos. I l l ,  
127, 134, 143, 175, 183 (1), 187, 189 (3 and 4), 195
(2), 197 (5 and 6), 198 (4), 207, 221 (a), 224, 226, 
235, 253 (3), in  addition to some others not neces
sary to enumerate—deal w ith the position of the 
owner with regard to the master and crew 
of his ship, and regulate the ir respective rights 
and obligations. I f  these sections are to apply 
to a ship chartered under a charter-party 
such as tha t above mentioned, and i t  has not 
been suggested tha t they do not, then in  order 
tha t the ir requirements should not lead to 
absurd and ridiculous results, the word “  owner,”  
as used in  them, must be construed to 
include a charterer by demise having the 
entire control of the ship, as had the charterers 
in  th is case; and in  M e ik le re id  v. West (u b i sup.) 
i t  was accordingly decided, as indeed m ight have 
been expected, tha t in  the construction of the 
169th section of the Merchant Shipping Act 
of 1854, which corresponds w ith  the 143rd 
section of the A ct of 1894, the word “ owner”  
must be held to include a charterer by demise, 
who fo r the time being had, under a contract 
w ith  the registered owner, possession and con-
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tro l of the ship and hired and employed the 
master and crew. Again, fo r stores ordered 
by the master of a ship chartered by demise, or 
fo r damage done to goods shipped in  such a ship 
under bills of lading signed by him, the charterer 
is liable “  as owner ”  : (F rase r v. M a rsh , 13 East, 
238; C o lv in  v. N ew berry , 1 Cl. &  Pin. 283). In  
B a u m vo ll v. Furness  (u b i sup.) Lord  Herschell, 
L.C. is reported to have expressed himself as 
fo llow s: “  The person who has the absolute righ t 
to  the ship who is the registered owner, the 
owner (to borrow an expression from real property 
law) in fee simple may be properly spoken of 
no doubt as the owner; but at the same time 
he may have so dealt w ith the vessel as to 
have given a ll the rights of ownership fo r a 
lim ited time to some other person who may 
w ith  equal propriety be spoken of as the owner.’’ 
I t  is obvious, therefore, tha t in  sect. 78 (3), im 
posing a penalty on an owner who stores goods in  
a space measured fo r propelling power, and in  
sects. 446 and 448, dealing w ith  the loading of 
dangerous goods, the word “  owner ”  must be 
construed to include charterer, even though the 
last-named section confers a privilege upon him 
instead of imposing an obligation, as, indeed, do 
many of the sections firs t mentioned. The same 
principle of construction must apply to sect. 451, 
which deals w ith deck cargoes; sects. 452 and 453, 
which provide fo r the precautions to be taken to 
prevent the sh ifting of grain cargoes; sect. 458, 
which imposes on the owner an obligation to use 
a ll reasonable means to ensure the seaworthiness 
° t  the ship; sect. 460, which confers on the 
owner the rig h t to recover from  the Board of 
■*Jade damages fo r the detention, w ithout reason
able or probable cause, of a ship alleged to be 
unseaworthy; sect. 472, which deals w ith  the 
removal of the master by the H igh  Court in  
England or Ireland, by the Court of Session in  
Scotland, and elsewhere in  the K in g ’s dominions 
by courts of Adm ira lty, and confers on the owner 
the privilege of making the application fo r his 
removal, or in  certain circumstances by refusing 
ms consent of preventing it. Sect. 442, which 
mposes a penalty on the owner who permits his 
easel to be overloaded so as to submerge in  salt 

water the centre of the disc indicating the load 
me ; sect. 483, which provides fo r compensation 
0 be paid to the owner out of the wages due to a 

? . m1an who is discharged; sects. 591 and 633,
I- dead w ith pilotage—the last-mentioned 

ectaon conferring the privilege of exemption 
°m  lia b ility  fo r damage caused by the fa u lt or 

ncapacity of a qualified p ilo t while in  charge;
, . ° f  all. and most im portant of all, sect. 418, 

lcb requires tha t a ll owners and masters of 
sIim i8 skaH obey the Collision Regulations and 
an v 1 carrJ  ?r  exhibit any other lights, or use
u,  j? 'iaer signals, than such as are required 
in f - 086 regulations, and provides (1) tha t any 
j  / InJ?ement of these regulations by the w ilfu l 
o<»v.au^  i f  master or owner shall make the 

son offending in  respect of such offence gu ilty  
colK .misdemean°ur, and (2) that in  a case of 
in f -S10n> where the regulations have been 
shaH11̂ 6 i *^!e ®klp which has infringed them 
thnrr.’ Un ess '1  be proved tha t the departure from 
fau lt WTf neceasary. be deemed to have been in 
is nn ffmrefore, ¡n these numerous sections, i t  
inch *"° ooustrue the word “  owner ”  so as to

uae tne charterer, i t  would seem but natural

to conclude tha t the same construction should be 
given to the word “  owner ”  in  sects. 503 and 504, 
and the privilege which these sections confer be 
extended to him. I t  is contended, and apparently 
has been decided, that th is cannot be done fo r 
three reasons: (1) Because in  sect. 289, and the 
following sections dealing w ith  emigrant ships, 
the words “ owner or charterer”  are used, 
showing tha t when the Legislature wished to 
deal w ith the case of a charterer i t  knew how 
to select words apt fo r the purpose. This being a 
consolidating statute, i t  may well be that the 
language of the Acts whose provisions were 
consolidated was copied; but, however tha t may 
be, there is no force in  the argument, since i t  is 
apparent tha t the same Legislature, on the same 
occasion and in  the same statute, must be held to 
have intended to include the charterer in  the 
description “ owner”  in  the several sections 
already referred to. (2) Because of the history of 
th is legislation lim itin g  lia b ility  and the recitals 
and provisions contained in  some o f the earlier 
statutes. That history is given in  Marsden on 
Collision (ch. 7, p. 145, 5th edit.). The earliest 
Act, 7 Geo. 2, c. 15, appeared to have been 
passed in  consequence of the decision in  Boucher 
v. Law son  (H. 8 Geo. 2), see per Buller, J. in  
Yates v. H a l l  (1 T. R. 73), in  which the shipowner 
was held liable fo r the loss of a case of bullion put 
on board his ship and stolen by his servant, the 
master. I t  was followed by 26 Geo. 3, c. 86 ; 
then by 53 Geo. 3, c. 159; and ultim ately by 
17 & 18 V ie t. c. 104. I t  is quite true tha t the 
object of these statutes, as expressed in  their 
preambles, was to increase the number of B ritish  
ships and cause merchants and others to be 
interested in  them, but 1 should th ink  tha t few 
things would tend more to encourage men to 
build  ships than to secure them facilities for 
h iring  them out under charter-parties, and few 
things would tend more to induce charterers to 
hire them than that the protection from serious 
or overwhelming loss which the registered owner 
enjoys should be extended to them. To extend 
tha t protection to charterers would, therefore, 
forward the policy of these Acts, not thw art i t  ; 
and I  see nothing in  them to necessitate the 
conclusion tha t charterers by demise may not be 
well treated as coming w ith in  the description of 
“ owners”  w ith in  the meaning of these statutes.

Besides, i t  must be borne in  mind tha t the 
protection is now extended to the owners of foreign 
ships. I  therefore th ink  tha t there is nothing in  
th is contention. B u t i t  is said tha t because the 
words “  the owner of a B ritish  sea-going ship or 
any share therein ”  are used in  the 502nd section, 
and the words “  the owner of any sea-going ship 
or any share there in ”  used in  the 503rd, the 
use of the words “  or any share therein,”  shows, 
in  the language of Moulton, L .J., tha t “ the 
Legislature were th ink ing  of the real owners and 
not the lessee.”  B u t i t  would have been necessary 
to introduce the words “ any share the re in ”  
whether the word “  owner ”  includes a charterer 
by demise or not, because each part-owner, where 
there are more owners than one, being one of the 
jo in t employers of the actual wrongdoers, is 
. ¡able fo r the entire damage done, and i f  the 
damage was caused through the “  actual fa u lt ”  
or w ith “  the p riv ity  ”  of one or more of the part- 
owners sued, then, since a ll were not blameless, 
the lia b ility  of none of them could be lim ited but
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fo r those words, though some of them were 
blameless and came w ith in  the equity of the 
statute. The words “  or any share therein ”  were 
introduced, in  my opinion, fo r the protection of 
such meritorious persons. I  am quite unable, 
however, to  see how the ir presence in  these 
sections shows tha t the Legislature never meant 
to protect a person w ith  the special and 
temporary ownership possessed by a charterer 
by demise, who was, moreover, as meritorious an 
object of protection as the registered owner. The 
actual “ fee s im ple”  owner becomes liable, not 
only because he is owner, but because he is the 
master or employer of the persons whose negli
gence causes the damage : (Lord Cairns, L.C. in  
R iv e r  W ear Com missioners v. Adam son  (3 Asp. 
Mar. Law Cas. 521 (1877) ; 37 L . T. Rep. 543; 
2 App. Cas. 743; Lord  Blackburn in  Sim pson  v. 
Thomson 3 Asp. Mar. Law Cas. 567 (1877) ; 
38 L . T. Rep. 1 ; 3 App. Cas. 279). The charterer 
by demise becomes liable precisely fo r the same 
reason and on the same ground, and 1 see no 
reason why the word “  owner ”  or “  owners,”  when 
used in  sects. 503 and 504, should not be construed, 
as i t  must be construed in  many other sections, so 
as to include a charterer by demise. I  therefore 
th ink  tha t the decisions of Deane, J. and the 
Court of Appeal were wrong and should be 
reversed, and tha t th is appeal should be allowed, 
w ith costs appropriate to the circumstances of the 
case.

Lord Co l l in s  concurred.
Judgm ent appealed f ro m  reversed. Cause 

re m itte d  to the A d m ira lty  D iv is io n  w ith  
a dec la ra tion , and a d ire c tio n  as to costs.

Solicitors fo r the appellants, Thomas Cooper 
and Sons, fo r H i l l ,  D ick inson , and Co., Liverpool.

Solicitors fo r the respondents, P r itc h a rd  and 
Sons, fo r Batesons, W a rr, and W im shurs t, L ive r
pool.

Stajwm* & m t of ütitotm
COURT OF APPEAL.

Dec. 12 and  13,1907.
(Before Lord  A l v e b s to n e , C.J., B u c k l e y  and 

K e n n e d y , L.JJ.)
Y u il l  a n d  C o . v . Sc o tt-R obson. (a)

Sale o f  goods— Insu rance— C ontract f o r  sale o f  
cattle  a t p rice  in c lu d in g  cost, f re ig h t ,  and  in s u r 
ance— Insu rance  to he “  aga ins t a l l  r is ks  ”— 
D e liv e ry  o f  p o lic y  c o n ta in in g  w a r ra n ty  aga inst 
capture, seizure, an d  de ten tion— P ro h ib it io n  by 
G overnm ent aga ins t la n d in g  — S la u g h te r o f  
ca ttle— L ia b i l i t y  o f  seller.

A  con trac t was made a t Buenos A yres  fo r  the sale 
a nd  sh ipm en t o f  cattle  f ro m  Buenos A yres to 
D u rb a n  a t a p ric e  w h ich  in c lu d e d  cost, fre ig h t ,  
and insurance , the insu rance  to be “  aga ins t a l l  
r isks .”  The seller obtained and  de live red  to the 
purchasers an o rd in a ry  L lo y d 's  “  a l l  r isks  live  
stock ”  p o lic y , w h ich contained the clause 
“  W a rra n te d  fre e  o f  capture, seizure, and  
deten tion , and the consequences thereof."

(a) Reported by W . W. Orr , Esq.. Buirister-at-Law.

D u r in g  the voyage fo o t-a n d -m o u th  disease broke 
ou t amongst the cattle , an d  the a u th o rit ie s  a t 
D u rba n  refused to a llo w  the vessel to enter the 
po rt, w ith  the re su lt th a t the ca ttle  were 
slaughte red  on board and sold a t a considerable  
loss. The u n d e rw rite rs  refused, to p a y  upon the 
p o lic y  (except f o r  losses by death d u r in g  the 
voyage) on the g round  th a t they were protected  
by the fre e  o f  capture and seizure clause. In  
an  action  by the purchasers aga inst the seller : 

H e ld , th a t the seller, in  p ro c u r in g  an  insurance  
w h ich  d id  no t p ro tect the purchaser aga ins t the 
r is k  o f  the la n d in g  o f the cattle  being p ro h ib ite d  
by the a u tho ritie s , had  broken h is  con trac t to 
procure  an  insurance  “  aga ins t a ll r isks ,”  and  
was liab le  f o r  the loss ; and, fu r th e r ,  th a t evidence 
was no t adm issible to show th a t a p o lic y  con
ta in in g  the fre e  o f  capture  and  seizure clause 
was a perform ance o f  the con trac t to procure an  
insu rance  aga in s t a l l  r isks.

Judgm ent o f  C hannell, J. (10 Asp. M a r . L a w  Cas. 
453; 96 L . T. Rep. 842; (1907) 1 K .  B .  685) 
affirmed.

A p p e a l  from a judgment of Channell, J. in  an 
action tried by him w ithout a ju ry .

The action was brought to  recover damages fo r 
breach of contract fo r the sale of bullocks.

The contract was made at Buenos Ayres and 
was contained in  two letters between one Herbert 
M iskin, the p la in tiffs ’ agent, and the defendant, 
both letters being dated the 4th A p ril 1903. B y 
this contract the defendant agreed to sell and the 
pla intiffs agreed to buy 250 bullocks, 10 per cent, 
more or less, at 17Z. a head, cost, fre ight, and 
insurance, insurance to be against all risks, per 
steamship Abbey H olm e  to  Durban.

In  pursuance of this contract the defendant 
shipped 275 bullocks, and the p la in tiffs paid him  
the contract price.

The p la in tiffs alleged tha t the defendant, in 
breach of his contract, did not procure and had 
never supplied the p la in tiffs w ith a policy against 
a ll risks. The policy which was effected by the 
defendant and delivered to the p la in tiffs  was a 
L loyd ’s policy w ith clauses attached. P rinted in 
ita lics in  the policy was the follow ing clause 
(which, according to a note printed in  the 
margin, was to be construed as i f  i t  were 
w ritte n ):

W arran ted  nevertheless free of capture, Beizure, and 
detention, and the  consequences thereof, o r o f any 
a ttem pt thereat, p iracy  excepted, and also from  a ll con
sequences o f h o s tilitie s  o r w a rlike  operations whether 
before o r a fte r decla ration o f war.

A t ta c h e d  to  th e  p o lic y  w ere  ty p e w r i t te n  
c lause s  headed , “  ‘ A l l  r is k s  ’ L iv e  S to c k  G lau ses ,”  
w h ic h  (in te r  a lia )  c o n ta in e d  th e  fo l lo w in g  c la u s e : 

To cover m o rta lity , je ttiso n , washing overboard, and 
risks  o f every k in d  fro m  tim e  o f a r r iv a l a t w harf and 
u n t i l  de livered to  consignees, b u t free o f a ll c la im  fo r 
p a rticu la r average and depreciation in  respect of anim als 
w h ich  w a lk  ashore (or a fte r release from  the slings) a t 
destination, unless caused by o r in  consequence of the 
vessel, c ra ft, o r cargo beiog stranded, sunk, b u rn t, 
o r on fire, or by  co llis ion or b y  disablem ent of 
steamer. . . .

D uring  the voyage to Durban foot-and-mouth 
disease broke out amongst the cattle, and in 
consequence the authorities at Durban refused to 
allow the vessel to enter the port, and the 275 
bullocks (except some which had died on the
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voyage) were slaughtered on board and the ir 
carcases sold at 5Z. each.

On the 20th May 1903 the p la in tiffs  gave 
notice of abandonment as fo r a constructive to ta l 
loss of the bullocks to the underwriters of the 
policy procured fo r them by the defendant, and 
they brought an action against the underwriters 
on the policy to recover the sum of 3829Z. 18s. (id., 
as representing the ir loss.

In  th is action against the underwriters the 
underwriters relied, as to the greater part o f the 
p la in tiffs ’ claim, upon the exception of losses 
occasioned by “  capture, seizure, and detention, 
and the consequences thereof,”  and the pla intiffs 
alleged that they were in  consequence compelled to 
and did in  fact compromise the ir claim against 
the underwriters fo r the sum of 990Z.

The p la in tiffs alleged tha t i f  the policy had 
been in  accordance w ith  the contract, they would 
have recovered from  the underwriters the above 
Bum of 3829Z. 18s. (id., but tha t the policy was in 
fact not in  accordance w ith  the contract, inas
much as i t  excluded losses “  by capture, seizure, 
and detention, and the consequences thereof,”  and 
tha t by reason of the defendant’s breach of con
tract they had suffered damage to the extent of 
the difference, between the sum of 3829Z. 18s. 6d,, 
which they would otherwise have recovered from 
the underwriters, and the 990Z. which they 
actually did receive from  the underwriters. This 
difference—namely, the sum of 2839Z. 18s. 6d .— 
they claimed to recover in  the present action, 
together w ith certain costs incurred by them in 
the ir action against the underwriters.

The defendant alleged tha t there was no 
breach of contract by him ; tha t he had effected 
an insurance in accordance w ith the terms of the 
contract, and had delivered to the pla intiffs a 
policy which they accepted ; tha t the form of the 
policy, was submitted to and approved by the 
p la in tiffs ’ agent, M iskin ; tha t i t  was at the time 
in  question usual in  a policy of insurance against 
a ll risks to include the warranty “  free of capture, 
seizure, and detention,”  in  the absence of special 
instructions, as the p la in tiffs  well knew or ought 
to have known. A lternatively, the defendant 
pleaded th a t a policy to cover a ll risks did not 
include the risk of Government prohibition, as 
the words “  a ll risks ”  meant a ll risks covered by 
the usual fu l l  form  of marine insurance policy on 
he subject-matter of the insurance w ith  the 

WiT r anty against capture and seizure.
Evidence was given on behalf o f the defendant 

hy underwriters and insurance brokers to show 
hat an ‘ a ll risks ”  policy included the free of 

capture, seizure, and detention clause, unless there 
'Tere special instructions to the contrary, and 
hat the risk of a prohibition to land cattle was 

thaf^KV. BeParate'y  insured. I t  also appeared

application was made by summons on behalf 
, , t le  defendant fo r a commission to be issued to 
sh 6 ?v^ ence at Buenos Ayres fo r the purpose of 

0Wlll? th at  the clause in  the contract “  insur- 
in <n, a^ain«t a ll risks,”  as understood by persons 
j  ,. e cattle trade, meant tha t a policy should be 
n lv,®red in  the terms in  which the policy in  
tlu f  0Ii  was delivered by the defendant—tha t is, 

a such a policy should be given as was in  fact I 
VOL. X I., N. s,

v. Sc o tt-R obson . [Ot . op A p p .

given. This application was ordered to stand 
over u n til the tria l, to enable the judge at the 
tr ia l to say whether the commission should be 
granted or not. A t  the tr ia l Channell, J. refused 
to grant the commission. Channell, J. gave judg 
ment fo r the p laintiffs, holding tha t the policy, 
w ith  the clause “  warranted free of capture, seizure, 
and detention, and the consequences thereof ”  
included, did not comply w ith the terms of the 
contract of sale, and tha t under tha t contract the 
pla intiffs were entitled to get a policy protecting 
them against the risk o f the cattle not being 
allowed to land by reason of Government regula
tions proh ib iting  them from  being landed 
(reported 10 Asp. Mar. Law Oas. 453: 96 L . T. 
Rep. 842; (1907) 1 K . B. 685).

The defendant appealed.

,T. A . H a m ilto n , K.C. and L ew is  N oad  fo r the 
defendant.— In  accordance w ith a resolution 
passed by underwriters in  London in  the year 
1898, a policy asked fo r in  this form  of an “  a ll 
risks”  cattle policy, is always issued w ith a free 
of capture and seizure clause, unless there is an 
express instruction to the contrary. Channell, J. 
was of opinion tha t tha t did not apply in  the 
present case, as the words in  the contract “  insur
ance against a ll risks ”  were p la in English words, 
and tha t the plain meaning of those words ought 
not to  be qualified by any evidence as to what 
those words in  such a policy meant. I t  is clear 
tha t the words “  insurance against a ll risks ’’ cannot 
be taken absolutely in  the ir lite ra l meaning; they 
must have some lim ita tion  placed upon them, 
because no insurance is given to cover absolutely 
a ll risks. Every policy contains some exceptions, 
such as, fo r example, inherent vice, or free of par
ticu la r average under 3 per cent.; and i f  the words 
“  insurance against a ll r isks ’ ’ were to be read in  
the ir widest sense they would include loss from  in 
herent vice. The contract was to procure an 
insurance against a ll risks—tha t is, an “  a ll risks ”  
po licy ; and the policy given to the p la in tiffs was 
an “ a ll r is k s ”  policy, as such form  of policy is 
known to men conversant w ith tha t kind of 
business. The words cannot be read absolutely, 
as in  an A ct of Parliament, and the result is tha t 
we must either take the interpretation of the 
words from  those who constitute the market in  
that class of business, in  London, or we must 
take them as subject to some other lim ita tions as 
would be imposed in  Buenos Ayres. In  either 
case the defendant’s evidence would have entitled 
him to judgment, as tha t evidence proved tha t 
an “ a ll risks”  policy on cattle is always under
stood amongst insurers in  London as one which 
includes the warranty free of capture, seizure, 
and detention, unless express instructions are 
given to om it those words, in  which case an addi
tional premium is paid. B u t i f  the contract is to 
be construed w ith reference to the meaning that 
would be given to those words by those engaged 
in  the cattle trade in  Buenos Ayres, then the 
learned judge was wrong in  refusing to  grant the 
commission to take tha t evidence in  Buenos 
Ayres. Again, the evidence shows tha t the policy 
that was tendered was actually shown to the 
p la in tiffs ’ agent, and tha t he expressed himself as 
satisfied w ith it.  There was thus either an 
acceptance of the policy tendered as being in  
satisfaction or performance of the contract, or 
else the agent’s conduct was an estoppel against

G



42 MARITIME LAW CASES.

C t . of  A p p .] Y u il l  a n d  C o. v . Sc o tt-R obson . [C t . of  A p p .

the plaintiffs, because the transaction really meant 
tha t the defendant need not give a better po licy ; 
and the p la in tiffs are estopped from  saying tha t 
they ought to have had a different policy. Upon 
these grounds the judgment fo r the pla intiffs 
cannot stand, and judgment ought to  be entered 
fo r the defendant. [They referred to M il le r  v. L a w  
A cciden t In su ra n ce  C om pany, 9 Asp. Mar. Law 
Cas. 386; 88 L . T . Rep. 370; (1903) 1 K . B . 712).]

S cru tton , K.C. and F . D . M a ck in n o n  fo r the 
pla intiffs.—The judgment fo r the p la in tiffs  was 
righ t. The contract was to give an insurance 
covering a ll risks, and therefore covering, as the 
judge said, so obvious a risk as the risk  of the 
cattle not being allowed to land through disease 
having broken out amongst them. The words 
are perfectly p lain in  the ir meaning, and accord-, 
ing to the ir p la in meaning the words “  a ll risks ”  
would include this risk. There was the contract 
to give the p la in tiffs a policy covering th is risk, 
bu t the policy given did not cover th is risk. 
There was thus a breach of the contract. I f  the 
defendant had performed his contract he would 
have had the free of capture and seizure clause 
struck out of the policy, which he could have 
done by paying a higher premium. Both parties 
thought they were insuring against th is  risk, 
though they may have been wrong in  the ir 
reasons. Again, as to the evidence tendered w ith 
the object of lim itin g  the words, a ll such evidence 
was clearly inadmissible. The contract was not 
to  give an “  a ll risks ”  cattle policy, in  which case 
the evidence m ight have been admissible; bu t i t  
was to procure an insurance against a ll risks, 
words which require no evidence to explain the ir 
meaning. They referred to

M ille r  v. Law  A ccident Insu rance Company , (u b i 
s u p .) ;

Schloss B rothers  v. Stevens, 10 Asp. Mar. Law Cas. 
3 3 1 ; 96 L . ,T. Eep. 2 0 5 ; (1906) 2 K . B . 665.

J . A . H a m ilto n , K.C. in  reply.
Lord  A l v e r s t o n e , C.J.—In  my judgment the 

conclusion arrived at by Channell, J . is perfectly 
correct. These parties made a contract in  A p ril 
1903 by a document which said tha t the defen
dant was to sell fo r a specified price certain 
cattle, cost, fre ight, and insurance, insurance 
against a ll risks fo r shipment by the Bteamship 
Abbey Holme. I t  is contended, and i t  is the main 
argument fo r the defendant, tha t those words 
“  insurance against a ll risks ”  must be subject to 
some lim ita tion . Speaking fo r myself, I  do not 
th ink  i t  necessary to say whether tha t proposition 
may not be in  some cases correct. I  can imagine 
a state of things arising, or a loss occurring, by 
some cause which was of such a character tha t i t  
m ight be necessary to consider whether i t  came 
even w ith in  the words “  insurance against all risks.”  
I  th ink, however, so fa r as th is part o f the argu
ment is concerned, tha t I  cannot do better than 
to adopt the language of my brother Channell, in  
which I  entirely concur (10 Asp. Mar. Law  Cas. 
455 ; 96 L . T . Rep , a t p. 843): “  I  do not know 
th a t i t  would be necessary fo r one to procure an 
insurance which would cover the case of war 
breaking out. That m ight not be necessary fo r 
anything I  know, and i t  does not arise before 
me.”  That is the k ind of case I  had in  my mind 
when I  said i t  was quite possible that there m ight 
be some loss which would not be w ith in  the 
policy, even although the words were ‘ ‘ insurance

against a ll risks,”  taking the state of things at the 
tim e when the contract was effected, or the policy 
was tendered. Then he says : “  I  th ink  tha t i t  
does cover a r ig h t to have an insurance against 
so obvious a risk to people who .were shipping live 
cattle as the risk of the ir being prevented from 
landing at the port where they were to be landed 
by reason of the apprehension of disease. Regu
lations of tha t sort are very common a ll over the 
world, I  th ink, and as the one witness whom J 
have had called before me, who was experienced 
in  th is cattle dealing business, said d is tinctly  i t  
was a very well known risk and one tha t they 
always must have in  the ir contemplation.”  In  so 
fa r as any evidence beyond tha t has been referred 
to, i t  seems to me most unquestionably to bear 
out tha t view, because, whatever the effect of the 
conversation at Buenos Ayres may have been, at 
least i t  is clear tha t the question of what m ight 
happen i f  foot-and-mouth disease broke out was 
discussed. I t  is said tha t tha t only referred to 
foot-and-mouth disease causing death upon the 
voyage. I  do not myself see why i t  should. I t  
seems to me that, as Channell, J. has pu t it, th is 
was a very common cause of landing being pre
vented, and the discussion m ight very well have 
had reference to tha t; but, be tha t as i t  may, 
taking the contract as i t  stands, i t  is a contract 
as to which, in  my opinion, a policy ought to 
have been tendered which would protect the 
assured against tha t which Channell, J. has 
found—and I  agree—to be a very well known and 
obvious risk, and a risk which the cattle dealer or 
the cattle purchaser must always have had in his 
mind.

Now, i t  is said tha t the words “  insurance 
against a ll risks,”  which are in  addition to the 
words “  cost, fre ight, and insurance,”  and are 
something to indicate the character of the 
insurance, in  the cattle trade as between South 
America and A frica, or, I  suppose, between 
any other places, have acquired a commercial 
or secondary meaning, known, i t  is said, to  people 
in  the London insurance market, and that 
therefore these two people contracting at Buenos 
Ayres must be supposed to have known that 
tho words “  insurance against a ll risks ”  did 
not mean what they said even in  the general 
sense, but tha t they meant to exclude this par
ticu la r r is k — namely, the very possible con
tingency of the cattle not being allowed to 
be landed by some order of the Government 
of the country to which they were going. 
D uring the argument I  have asked myself th is : 
W hat question could have been put and how 
could i t  have been properly framed to allege or to 
establish th is custom and to show tha t these 
words “  insurance against all risks ”  have in  such 
a contract as th is received some recognised 
secondary meaning. The question must have 
been in  some such form  as this : In  a contract 
fo r the sale of cattle, do the words “  insurance 
against a ll risks ”  include a policy in  which there 
is a “  free of capture and seizure ”  clause P B u t 
on the evidence which was tendered i t  is not 
disputed tha t there are really two kinds of 
policies in  use, and tha t fo r an extra premium 
th is “  free of capture ”  clause is not inserted. 
We were to ld  by Mr. H am ilton tha t by some kind 
of agreement or resolution of the underwriters 
unless “  no warranty free from  capture clause ”  
is put upon the slip, the practice is to put i t  in to
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the policy. To my mind, the statement tha t that 
was uhe resolution of the underwriters and the 
practice which has followed upon it,  negatives 
conclusively the suggestion tha t there is a bind
ing secondary meaning attached to those words 

insurance against a ll risks,”  which the parties 
to the contract are obliged to be bound by, that 
binding secondary meaning being insurance 
against a ll risks, but subject to the “  free of 
capture, seizure, and detention ”  clause, in  cases 
where the slip does not pu t in  “ no warranty 
against capture and seizure.”  I  am unable to see 
bow M r. Ham ilton could have framed any ques
tions which could properly have been pu t to 
establish what he calls a secondary or lim ited 
meaning to these words. He presses us to say 
tha t the words must have some lim ita tio n ; that 
at any rate they must have the lim ita tion  of not 
covering a loss due to inherent vice. I  fa il to see 
why tha t is so. Insurance against a ll risks in  
th is particular case was assumed by the parties to 
be an insurance which would include the m orta lity 
clause, and therefore the policy which was 
tendered seems to me to show tha t those words 
have not tha t suggested lim ita tion. Then i t  is 
said tha t they must have some lim itation, because 
otherwise that would not include the lim ita tion  

free of particular average under 3 per cent.”
I  do not know why that special lim ita tion  is to  be 
applied to a contract fo r the sale of cattle which 
provides fo r “  insurance against a ll risks.”  I t  
•hay be tha t in  such contracts the clause “  free 
or particu lar average under 3 per cent.”  is a 
clause which never has any application at a l l ; 
that the cattle are so wounded tha t they cannot 
be carried forward, or else tha t there is no pa rti
cular average. However tha t may be, the 
instances which Mr. H am ilton gave do not 
satisfy me tha t these words must be subject to 
some lim itation. That being so, I  th ink  the 
words are to be taken in  the ir natural sense, and 
th a^ ree with  Ghannell, J. tha t at any rate 
hey are to be taken to im port a policy being 

tendered under a contract o f sale, which would 
Protect the assured against the possibility of 

•C whole adventure being frustrated, and—it  
a c-* /' contract to take the beasts from 

uth America to Durban—which would at least 
protect the assured against the risk of the cattle 
„j. being allowed to land. The matter then 
of « v  ln  .^1’ s wa,y : There being these two forms 
d a n f ICy m .use> policy tendered by the defen- 
so!, conta’ lle4 the warranty against capture, 
L a  Urej  and detention. The case of M il le r  v.

1?, -dccidemi In su ra n ce  Com pany (u b i sup.) 
fro ,treiS detention or preventing the cattle 
th» ,ding by the order of the authorities of 
rest00- * 7 the cattle are going was a
the n r  Princes w ith in  the earlier words of 
t e, . f i n tha t case, which would have pro- 
the w assured, bu t the policy also contained 
tion ^ ? “ ^  against capture, seizure, and deten- 
rated a court held tha t the warranty ope- 
undov^n-r Pohcy was not such as the
to kound to pay under. I t  seems
arsrumx, x 'b tlle  onI>r result o f M r. Ham ilton’s 
writoro n*; V1? th a t case is tha t the under- 
SeriouRl h,ave paid, which he does not
•a contend having regard to the decision
confer, ca8e- That case does not support his 
a m .rf Therefore on the main point I

opinion tha t the policy tendered was not

a policy which the purchasers were bound to 
accept.

Counsel fo r the defendant also argued tha t the 
seller could have forced this policy upon the pur
chasers on the ground tha t there was o f necessity 
a secondary or lim ited meaning to be given to the 
words “ insurance against a ll risks,”  and tha t 
evidence was admissible fo r the purpose of show
ing that, bu t I  th ink  tha t proposition also must 
be answered against him. For the reasons I  have 
indicated, tha t evidence was not properly admis- 
sible fo r the purpose of showing tha t secondary 
meaning, and I  am unable to see on what ground 
we could direct such evidence to be taken, 
having regard to the view that, in  my opinion, 
i t  cannot be said tha t those words “  insurance 
against all risks ”  are words which can only be 
understood by the market meaning being applied 
to them. There remains one other point 
which was raised on behalf of the defendant. I t  
was contended fo r him  tha t because th is form  
of policy was shown to M r. M iskin, the agent 
io r the purchasers, a few days before the cattle 
were shipped, the purchasers cannot now object 
to it._ Even as the evidence stood i t  would have 
certainly satisfied me tha t tha t point was not 
open to the defendant. I  th ink  the very conver
sation in  which the p la in tiffs ’ agent (M iskin)— 
and I  w ill assume tha t he had the policy before 
h*m asked the defendant i f  i t  covered foot-and- 
mouth disease would, to my mind, clearly show 
tha t he (M iskin) had not examined the terms of 
the policy from  the point of view of saying tha t 
he was satisfied w ith  those terms. In  fact, he 
seems to have acted on the assurance given to 
him  by the defendant tha t i t  was so, because we 
are to ld  tha t the defendant telephoned back to 
the persons through whom he was making the in 
surance, and, upon the ir te lling  him tha t the 
assured was protected against the risk of foot- 
and-mouth disease, the defendant said tha t i t  was 
a ll righ t, and then Mr. M iskin took the policy. I t  
seems to me quite impossible, in  view of the 
evidence, to  suggest tha t M r. M iskin, as agent 
to r the purchasers, so acted as to estop his prin- 
cipals from setting up the ir point, or so misled 
the defendant as to prevent his principals from  
being able to say tha t the policy was not in 
accordance w ith  the contract. I t  is said tha t i f  
M iskin  had called the defendant’s attention to the 
matter, the defendant could have telephoned back 
to the persons who were effecting the insurance 
and, instead of saying to M iskin tha t he was 
bound to take the policy tendered because i t  was 
in  accordance w ith an insurance against a ll 
risks, the defendant could have protected himself 
against the fu rther risk by paying an additional 
premium. I t  seems to me quite impossible to say 
tha t in  th is case M isk in  so conducted himself 

J T  principals ought not to be allowed to say 
tha t the policy tendered was not in  accordance 
w ith the contract. For these reasons I  th ink  the 
judgment o f Channell, J. was righ t, and this 
appeal must be dismissed.

B u c k l e y , L .J .—I  agree tha t the judgm ent of 
Channell, J . was righ t, and I  cannot usefully add 
anything to his judgment.

K e n n e d y , L .J .— I  am of opinion tha t 
Channell, J. was rig h t upon both points. 
W ith  regard to the principal question—namely, 
what was the contract between the parties—i t  is
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clear from  the letter, which is undisputed, tha t 
the defendant undertook to give under the c.i.f. 
contract a proper policy of insurance. He 
fu rthe r expressly contracted tha t tha t policy— 
i t  being a policy on cattle to he carried to 
Durban—should be a policy which covered the 
assured against a ll risks. That is pu t as an 
ordinary expression in  the letter. I t  is not a 
case in  which a phrase or term  of a rt is used, as i t  
m ight have been had the words been fre igh t and 
insurance under an “ a ll r is k s ”  policy, because i t  
does appear tha t there is a clause which under
writers have treated as what is called the “  ‘ a ll 
risks ’ live stock clause.”  I f  i t  had used an expres
sion which showed tha t tha t clause was fa ir ly  
to be taken as that fo r which the p la in tiffs  were 
stipu lating i t  would have been a different thing, 
because tha t clause is contained in  the policy 
w ith  the retention of the free of capture and 
seizure clause. The p la in tiffs were therefore 
p r im a  fa c ie  entitled, when they got the ir con
tract, to be insured against a ll risks, and, in  
fact, they got a policy which did not insure 
them against th is risk, which is an obvious 
and well-known risk and one which i t  has been 
decided is not covered by a policy containing the 
free of capture, seizure, and detention clause. I t  
seems to me tha t Channell, J. was perfectly righ t 
in  saying upon the facts as they then stood that 
there was not in  the evidence of the London 
underwriters sufficient to n u llify  the effect of the 
words which have a plain, simple, and perfectly 
natural meaning, having regard to the special 
nature of the contract; and, simply dealing w ith 
the evidence as i t  stood, i t  is impossible to treat 
the subsequent conversation between the p la in tiffs ’ 
agent and the defendant as in any way affecting 
the rights under the contract as the contract 
stood. The effect of the conversation between 
M iskin and the defendant, fa ir ly  interpreted, 
is rather the other way. M iskin was anxious to 
know whether he was protected against a ll risks, 
and he especially refers to the risk of foot-and- 
mouth disease, which i t  is said may be explained 
as meaning : “  Am  I  protected in  case of m orta lity 
on board through disease ? ”  I  should not myself 
have so understood it. I t  seems to me tha t the 
foot-and-mouth disease has no more significance 
than any other disease in  the mind of the person 
who is interested, so fa r as m orta lity  is concerned, 
bu t i t  has a special and well-known meaning to 
shippers of cattle in regard to the prohibition, 
either by special or by general law, which the 
owner of the cattle may encounter at the proposed 
port of debarkation. That was, in  fact, the 
serious th ing  which happened in  the case of 
M il le r  v. L a w  A cc iden t Insu rance  Com pany (u b i 
sup.), and which has happened in  this, and, to 
my knowledge from s itting  in  these courts, in  
other cases. I t  is quite clear tha t the effect of 
the conversation is not what the defendant must 
contend tha t i t  was as regards the true meaning 
of the contract. I t  does not seem to me to 
matter whether M r. M iskin  thought tha t the policy 
protected him  against th is risk when he saw the 
form  of it ,  or not. There had been an absolute 
contract to  give an insurance against a ll risks, 
and the fact tha t the person to whom the policy 
was shown thought tha t i t  would do so, and tha t 
the person who showed him the policy thought 
i t  would do so, could not affect the binding 
nature of the contract, because unless both parties

must be taken to have known exactly what the 
effect of the policy was there could be no waiver, 
and where there is, as here, an express contract 
to do a thing, unless there is some waiver which 
can be construed to exist from the fact of the 
apparent satisfaction w ith what is tendered, the 
contract stands fo r a ll purposes; and there is 
certainly no ground fo r saying tha t the p la in tiffs ’ 
agent knowingly said tha t he would accept a 
policy which would give the p la in tiffs less pro
tection than they were entitled to under the 
contract.

Then comes the question, to which I  have 
given careful consideration, as to whether or not 
some evidence to be obtained from  Buenos Ayres 
could be tendered, and ought therefore to be 
allowed to be tendered, relevant to the contract, 
and admissible upon the issues between the parties. 
I t  cannot be contended \Wth success tha t the evi
dence of what the London underwriters would do 
in  such circumstances is at a ll effective. I t  really 
comes to this, when we understand the business 
of the matter, tha t when the London under
w riter is simply asked fo r an “  a ll risks ”  policy, 
and nothing more is on the slip, i t  may be tha t as a 
rule he would give a policy containing in  it, and 
therefore undeleted, the free of capture and 
seizure clause. That, however, is not the question 
w ith  which we have now to deal. I t  is equally 
clear tha t i f  on the slip i t  is expressed tha t there 
is to be no free of capture and seizure clause, 
tha t clause w ill be struck out, and then there 
w ill be a higher premium to be paid fo r the 
insurance. B u t i t  is said tha t at Buenos Ayres 
a different and more effective class of evidence 
could be obtained, which could only be got by 
a commission. W hat is the class of evidence 
which i t  was proposed to get? We have the 
affidavit of a member of the firm  of solicitors 
acting fo r the defendant, and he tells us what 
he proposes to prove by means of th is com
mission. He proposes to prove tha t the “  all 
risks ”  cattle policies at Buenos Ayres in fact 
always do contain the free of capture and seizure 
clause. In  my opinion, Channell, J. was perfectly 
rig h t in  saying tha t tha t evidence was not 
relevant. I t  may be—and I  w ill fo r the moment 
assume—tha t “  a ll risks ”  cattle policies in  
Buenos Ayres do contain the free of capture and 
seizure clause, but that begs the whole question 
as to whether or not th is was a contract between 
the parties fo r an “  a ll risks ”  cattle policy in  that 
sense. That, however, does not mean that i f  the 
person having contracted and bound himself to 
protect against a ll risks were to say to the 
insurance company tha t he wanted a polioy which 
would cover him  against a ll risks, not a policy 
which simply contained the “  all risks ”  cattle 
protection against m ortality, jettison, and matters 
of tha t kind, there would be anything impossible 
in  carrying tha t out, or that i t  would be unusual, 
fo r the proper premium, fo r the insurance agent 
or broker to obtain and fo r the insurance com
pany to give such a nolicy. I f  i t  had been shown, 
taking tha t evidence a t the highest, tha t the 
contract was tha t the parties were contracting to 
give the usual form  of a Buenos Ayres “  a ll risks ”  
cattle policy, tha t evidence would have been 
relevant; bu t where the contract is not to give 
the usual form  of an “  a ll risks ”  polioy fo r cattle, 
but a contract fo r an insurance which shall 
protect against a ll risks, i t  appears to me that
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such evidence is really not relevant. Therefore 
i t  seems to me tha t tha t evidence i f  got would not 
be relevant, because the question did not arise on 
a contract to give another person an “  all risks ”  
cattle policy as i t  is usually given at Buenos 
Ayres, in  which case the evidence would be 
relevant, but i t  arose on a contract which with- 
out reference to any particular form  or place 
of insurance gave him  an undertaking to cover 
a ll risks. The conversation between the p la in tiffs ’ 
agent and the defendant bears out tha t view, 
because what was discussed was, not whether the 
defendant had given an “  a ll risks ”  cattle policy, 
but whether the policy which he had actually 
given really protected the p la in tiffs against all 
risks. For these reasons I  th ink  the judgment of 
Ohannell, J . was righ t, and tha t the refusal to 
grant the commission was equally right.

A ppea l d ism issed.
Solicitors fo r the p laintiffs, P a rk e r, G a rre tt 

H o lm a n , and Howden,
Solicitors fo r the defendant, W . A . C ru m p  and 

Son.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Wednesday, Dec. 18, 1907.

(Before W a lto n , J.)
A n g lo -A l g e r ia n  St e a m s h ip  Co m p a n y  L i m .

(1896) v. H o u l d e r  L in e  L im it e d , (a) 

D ock— O bstruc tion  o f  entrance— N eg lig e n t na v ig a 
t io n — D eten tion  o f  another vessel a r r iv in g  d u r in g  
continuance o f  obstruc tion— Dock gates closed 

J o r rep a irs— Remoteness o f  damage— A lexand ra  
(N ew port and S outh  Wales) Docks and R a ilw a y  
A c t 1882 (45 & 46 Viet. c. cc li.)—H arbours, 
Docks, and  P ie rs  Clauses A c t 1847 (10 &  11 
Viet. c. 27).

The defendants ' vessel ne g lig e n tly  damaged the 
gates o f  a dock, and  the gates were closed f o r  

The p la in t if fs ’ vessel a rr iv e d  outside  
the dock, and  was prevented f ro m  en te ring  the 

j j  tioc'i load  a cargo then w a it in g  there in .
V sta tu te  the dock com pany were obliged upon  
paym en t o f  c e rta in  rates an d  subject to ce rta in  
cond itions to keep the dock “  open to a l l  persons 
J o r the sh ip p in g  and  u n sh ip p ing  o f  goods, and  
ine em bark ing  and  la n d in g  o f passengers.”  
an action  by the p la in t if fs  aga inst the defen

dants to recover damages f o r  the de ten tion  o f  the

^ le defendants’ negligence was too 
w -t V̂ ec^ y  re la ted  to the alleged in te rfe rence  
c n t - i  P la in t if fs ’ r ig h ts  and  th e ir  loss to 

n s titu te  a good cause o f  ac tion  by the p la in tiff 's

Se 9b )m t the def endants-f** e . Where a sh ipow ner has been obstructed in  
a B exfffe ise o f  h is  r ig h t  to naviga te  h is sh ip  in  
sh-i£Wt>llC navigable  channe l— a h ig h w a y  f o r  
a J ST and  has thereby suffered a c tu a l loss 
lies dama3e by de ten tion  o f  the sh ip  an action

C O M M E R C IA L  L IS T .

a jury^°n before W alton, J. s itting  without

{a> i>'eporte<1 w. T kevok T okton. Esq.. Bam ster-at Law.

The p la in tiffs claimed fo r damages, being the 
loss sustained through the detention of the 
p la in tiffs  vessel outside the South Alexandra 
Dock at Newport, Monmouth, caused by the 
alleged negligence of the defendants’ steamship.

The pla intiffs were the owners of the steamship 
Tang is tan , and the defendants the owners of the 
steamship R oyston  Grange.

On the 28th March 1907 the dock gates were 
damaged by the negligent navigation of the 
R oyston Grange. The dock, notw ithstanding the 
damage, was open on the 29th, 30th, and 31st 
March.

On the 1st A p r il the gates were closed fo r 
repairs, and remained closed fo r several days.

On the 1st A p r il the T ang is tan  arrived outside 
the dock, desiring to enter in  order to load a 
cargo then awaiting her therein. B y  reason of 
the gates being closed the T ang is tan  was detained 
to r two and a ha lf days, there being no other 
dock and perhaps no other place where she could 
load. For tha t detention her owners claimed 
damages from  the owners o f the R oyston  G range  

The dock, belonging to the Alexandra (Newport 
and South Wales) Docks and H a il way Company, 
is subject to the provisions of the Harbours, 
Docks, and Piers Clauses A c t 1847 (10 & 11 V ie t 
c. 27).

Sect. 33 of tha t A c t provides th a t :
Upon paym ent o f the rates made payable by  th is  and
e special A c t, and sub ject to  the  .o ther provisions 

thereof, the harbour, dock, and p ie r sha ll be open to  a ll 
persons fo r the  shipp ing and unshipping o f goods and 
the  em barking and land ing  o f passengers.

B a ilhache  fo r the pla intiffs.—The question is 
whether the R oyston  Grange, which by its ne^li- 
gence blocked the dock to the p la in tiffs ’ vessel 
winch had business inside the dock, is liable in  
damages to the latter. D id  the R oyston G range  
owe any duty to a vessel which arrived after the 
damage was done to the dock gates, and, i f  so 
was the damage suffered by the p la in tiffs ’ vessel too 
remote ? The p la in tiffs  had a statutory r ig h t to 
enter the dock:

A lexandra (N ew port and South W ales) D ocks and 
B a ilw ay  A c t 1882 (45 &  46 V ic i.  o, cc li.) ;

H arbours, Docks, and P iers Clauses A c t 1847 (10 &
11 V ie t. c. 27).

There was an obstruction of either a statutory 
public rig h t or a statutory private righ t. I f  the 
r ig h t was a public right, then the pla intiffs must 
prove special damage, but not i f  the r ig h t was a 
private right. I f  the righ t obstructed was a public 
right, which is the correct view, the p la in tiffs 
have suffered special damage sufficient to give 
them a good cause of action. The case is 
analogous to the obstruction of a public highway

Principle has never been in  dispute, but the 
dlflLCUJ i7 l!  t  ,e aPPlication thereof. In  Beckett 
v. M id la n d  R a ilw a y  Com pany (17 L. T. Rep. 449 ;
L. Rep. 3 0. P.82 at p. 97) Willes, J., quoting from 
Comyns Digest, Action upon the Case (A), vol. 1 
p. 278, says: “  In  a ll oases where a man has a’ 
temporary loss or damage by the wrong of another, 
he may have an action upon the ease to be repaired 
in  damages. As, i f  A. has a colliery, and B stops 
up a highway near it, whereby nothing can pass 
to such colliery, an action upon the ease lies, fo r 
he ought to he remedied in  particular, though 
i t  was a highway fo r a ll.”  I f  tha t is sound, 
that substantiates the p la in tiffs ’ contention.
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In  A lle n  v. F lood  (77 L . T. Rep. 717; (1898)
A. C. 1, at p. 92) Lord  Watson says: “ Any 
invasion of the c iv il rights of another person is 
in  itse lf a legal wrong, carrying w ith  i t  lia b ility  
to repair its  necessary or natura l consequences, in  
so fa r as these are in jurious to the person whose 
rig h t is infringed, whether the motive which 
prompted i t  be good, bad, or indifferent. B u t the 
existence of a bad motive, in  the case of an act 
which is not in  itse lf illegal, w ill not convert tha t 
act in to a c iv il wrong fo r which reparation is 
due.”  I f  a r ig h t is obstructed which is a private 
righ t, every person in jured has a r ig h t to sue. 
The distinction between obstructions to public 
and private rights is stated by F ry, J. in  F r it z  v. 
Hobson  (42 L . T. Rep. 226 ; 14 Ch. D iv. 542, at 
p. 553, el seq.) The distinction between public 
and private rights is only im portant because of 
the necessity of proving special damage in  the 
case of the former. I f  the righ t obstructed was a 
private righ t, then the case of F r i t z  v. Hobson (sup.) 
is conclusive. Assuming tha t the r ig h t obstructed 
was a public righ t, what special damage have the 
pla intiffs suffered ? W hat constitutes special 
damage is clear from  the follow ing passages.. In  
W in te rb o tto m  v. E a r l o f  D erby  (16 L . T. Rep. 
771; L . Rep. 2 Ex. 316) K e lly , C.B. says, at p. 196 
in  36 L . J., E x . : “  Now, I  th ink  the rule of 
law to be deduced from  the cases from  the very 
earliest in  the books down to tha t recently decided 
in  the House of Lords is, tha t in  order to enable 
the p la in tiff to maintain an action of th is nature, 
he must show a particu lar damage resulting to 
him, not the mere damage natura lly and neces
sarily arising to a ll H er Majesty’s subjects entitled 
to use the way ”  ; and in  L . Rep. 2 Ex., at p. 322 : 
“  I  am of opinion tha t the true principle is tha t 
he, and he only, can maintain an action fo r an 
obstruction who has sustained some damage 
peculiar to  himself, his trade, or calling.”  The 
authorities show tha t where the damage suffered 
by a man is by way of his business or trade, tha t is 
sufficient special damage. The p la in tiffs have 
suffered in  regard to  the ir “ trade or calling.”  
The dock company could sue the defendants (1) 
fo r damage to the dock gates, and perhaps (2) 
fo r loss of tolls. In  Bose v. M ile s  (4 M. & S. 
101) (see Bose v. Groves, 5 M. & G. 613) the p la in tiff 
was obstructed in  his use of navigable water, and 
was damaged by being obliged to unload his 
barge and carry the goods overland. That case 
is directly in  point. In  G reasly  v. C od ling  
(2 B ing. 263), where a coal-higgler by reason of 
an obstruction was obliged to drive his laden 
asses by a very circuitous route, and thereby 
prevented from  making as many journeys as he 
would otherwise have made, Best, C. J. says : “  The 
question, therefore, is whether a man travelling 
along the high road can maintain an action (not, 
i f  he is stopped by the road being casually 
out of repair, but) i f  he is stopped by the hand of 
the defendant . . . can he maintain an action
fo r th is obstruction? I t  has been contended he 
cannot, unless he proves special damage . . .  I  
cannot distinguish Bose v. M iles  from  the present 
case.”  So here, i f  the p la in tiffs ’ property, which is 
profit-earning, is detained, the p la in tiff s can recover. 
In  Bose v. Groves (sup.), a t p. 620, Tindal, 0 .J . 
sa id : “  I  cannot distinguish the present case 
from Iveson  v. M oore  and W ilkes  v. H u n g e rfo rd  
M a rk e t Com pany  ; nor from Bose v. M ile s .”  I f  
the present case is w ith in  Bose v. M ile s  (sup.),

then the p la in tiffs must prove special damage. 
[W a l t o n , J .—The entrance to a dock is scarcely 
a highway?] In  Corby v. H i l l  (27 L . J. 318,
0. P.) a person being about to build received leave 
to place materials in  a private road, and in  
pursuance thereof placed his materials in  such a 
way as to obstruct the private road, along which 
persons had been accustomed to pass by the leave 
of the owners, and were like ly  to continue to pass, 
and to make i t  dangerous to persons using it. 
No notice was given to such persons by signal or 
otherwise, and in ju ry  was caused by the obstruc
tion  to a horse which was being driven by night 
along the road. I t  was held tha t an action lay. 
That applies a f o r t io r i  to  the present case. I t  
matters not as to lia b ility  whether i t  is a high
way or a private way over which people are in 
the habit of passing, provided there is a rig h t 
to  pass. I f  not a highway, the entrance to the 
dock is a private way over which the plaintiffs, as 
one of a class, have a statutory r ig h t to pass. 
The d ifficulty in  relation to the obstruction of 
a public r ig h t is to bring the case w ith in  the 
special damage category. The plaintiffs, however, 
have clearly done so. The p la in tiffs ’ vessel was 
detained, consuming coal outside the dock, losing 
the pro fit she would otherwise have been making 
in  carrying cargo which was waiting inside the 
dock fo r her.

As regards remoteness of damage, S m ith  v. 
L o n do n  and  South -W estern  B a ilw a y  C om pany  
(21 L . T. Rep. 669; L . Rep. 6 0. P. 14) decides 
tha t no damage is too remote, provided i t  is 
the direct result of the negligent act. On 
the principle of the highway cases, there was a 
duty, not to  obstruct the dock, owed by the 
defendants to a ll shipowners, who had the 
statutory r ig h t to enter, coming to the dock, 
and the breaking of the gates was an obstruction, 
and, i f  the requisite special damage resulting to 
them can be proved, then they, like  the plaintiffs, 
can sue, provided the damage is not too remote. 
The p la in tiffs suffered special damage—viz., two 
and a half days’ detention—and not a mere 
inconvenience which could be obviated by going 
another route—fo r this was the only available 
dock. The damage, being the necessary conse
quence of the blocking of the dock by the defen
dants’ negligence, is not too remote. There is 
another class of case where contractual rights 
between two persons are interfered w ith by 
a th ird  party — bu t tha t class of case has 
no application to the present contention. On 
the authorities, the p la in tiffs are entitled to 
recover.

S cru tton , K .0 . and Dawson M i l le r  fo r the 
defendants.—No case has been cited which decides 
tha t where a person has been delayed either 
on a public or private way damages can be 
recovered fo r loss of temporary use. Take the 
case of a common carrier, to whom goods have 
been tendered fo r carriage, being assaulted by a 
th ird  person and so prevented from  carrying the 
goods so tendered (as he in  common law is bound 
to do), and thereby interfering w ith the righ t 
of the person tendering to have his goods so 
carried—the la tte r cannot recover damages from 
the th ird  person. On the 28tTn March, when by 
the defendants’ negligence the dock gates were 
damaged, the p la in tiffs ’ vessel was nowhere near. 
On the 1st, 2nd, and 3rd A p ril the dock com
pany chose to close and repair the gates, and on
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the 1st A p r il i t  so happened tha t the p la in tiffs ’ 
vessel arrived ; had the dock company chosen 
any other day no damage would have been 
suffered. The gates were used on the 29th, 30th 
and 3 ls t March, and on the 4th, 5th, and 6th A p ril, 
i  he vessel did not lose her cargo awaiting her 
nor was she obliged to tranship her cargo then on 
board. This case is not like  where a person 
leaves a th ing  on a highway or allows i t  to con
tinue there. The principle is tha t where a person 
or property is not permanently damaged by 
interference w ith  public rights no action lies : 
temporary interference w ith  user, or temporary 
in ju ry  to trade, or temporary delay of person or 
property, is not actionable. I f  the defendant is 
creating or continuing a public nuisance i t  m ight 
be otherwise The question has been discussed in 

v- M e tro p o lita n  R a ilw a y  Com pany  (16 
h Ti ReP- 2 H . L . 175). In  tha t case
Lord Chelmsford, at p. 187, says : “ I  th ink  tha t 
the criterion of a party’s rig h t to damages under 
the clauses of the Railway and Canal Companies 
Acts . . .  is correctly stated by Lord Campbell in  
Re P e n n y  an d  S ou th -E a s te rn  R a ilw a y  Com pany  

■ i 4 8 ' ®  • • • ‘ unless the particular
in ju iy  would have been actionable before the 
company had acquired the ir statutory powers i t  is 
not an in ju ry  fo r which compensation can be 
claimed. In  the present case, apart from statute, 
could an action have la in  at common law?
!pW ;V™ y / - —L ord Chelmsford, at p. 196 in  
RicJcet j  M e tro p o lita n  R a ilw a y  Com pany (sup.) 
says : Upon a review o f a ll the authorities, and 
upon a consideration of the sections of the 
statutes relating to th is subject, I  have satisfied 
myselt tha t the temporary obstruction of the 
uighway which prevented the free passage of 
persons along it, and so incidentally interrupted 
the resort to  the p la in tiff’s public-house, wmild 
uot have been the subject of an action at common 
X - ’ an ln d m d ual in ju ry  sustained by the 
t W i  i i ! n eiT01; distinguishing his case from 
that of the rest of the public.” ] In  tha t case no
& 65 Sai IOn T,as allowed- bu t in  Beckett v. M id -  

d l i a *iw a '!/ Com pany (sup.) compensation was 
¡LI®“ ’ bP®clal damage must be in  respect of the 
L f i° n °,r  ! loss through mere delay is not
E fficient. Persons obstructed on a highway 
o W  J eco.vef  fo r mere ioss of time. I f  the 

^ t iu c t io n 1̂ temporary there are no grounds fo r
P e rm f 7 ‘ ibu „ r0fcherwi8e i f  the obstruction is 
at p lqsD-‘ ¿ D alto n  d . - L o rd  Oran worth says, 
Pani, i \n Jui(i iCe! i Y' M e tro p o lita n  R a ilw a y  Com- 
to Z  T Pi  ' prmciple and authority seem
v iZ  no case comes wifchin the pur-
ha« I.01 u!e ®tatute, unless where some damage 
of W hich °£cf  l° n e d to  the land itself, in  respect 
Partv v. •’ u  ,^ 0r statute, the complaining 
m i n 7 migb* have maintained an action. The 

J y must be an actual in ju ry  to the land itself. 
c°rpUs f i , r 'here “ ust be some in ju ry  to the 
ment c f iL  P: oPerty> and not merely an abridg- 
l a n d n l  ■, e convenient user of i t  ” : (Beckett v. M id -  
Willes T? ay C 0™P*n y >L - Rep. 3 C. P „ at p. 85, per 
Ceined’w;ii, la t rue that those oases are con- 
M e tro r^ u }1 compensation Acts, but in  R ic k e t v.
¡s t r e S  R a ilw a y  C om pany (sup.) the principle 
(h,Lv ‘ v aS bemb’ the same. Damages fo r mere 

7 arR — -------" 1- That is clear fromW in te? h n f? 0 t  recoverable. m a t  is clear from 
so, i t n !? ° U nl  V' EarJ :° f  D e rb V (SUP-)- I f  tha t isi t  pun to?  J At cnac is
del)Vf.,] ake n° difference whether the person 

7 d came on foot or in a vehicle. When the

defendants did the negligent act complained of, 
the pla intiffs vessel was fa r off. Suppose the 
dock company had not repaired the gates un til six 
months later, surely a vessel then arriving could 
not sue the defendants ? The delay so caused 
would be, not a consequence of the defendants’ 
act, but in  consequence of the time fixed by the 
dock company. No case has been cited in  which 
loss of hire has been claimed in  respect o f either 
truck, carriage, ship, barge, &c. The nearest 
casern Rose v. M ile s  (sup.), but there there was 
an intention to in ju re  another by mooring a 
barge across a creek, and expense was thereby 
incurred in  discharging and carrying cargo over- 
land. Here there was no in tent to in ju re  on the 
one hand, nor any expense incurred on the other 
A t the most there was only loss of p ro fit through 
the delay. In  W in te rb o tto m  v. E a r l  o f  D erby  
(sup., per K e lly , O.B., a t p. 321, L . Rep. 2 Ex.) 
i t  is stated ¡ W ith  regard to the cases cited fo r 
the other side, and to the law as to the cases 
where an action has been held to be not maintain- 
able, i t  may perhaps, be difficult to  reconcile 
them B u t i t  is impossible to look at the case of 
R ic k e t v. M e tro p o lita n  R a ilw a y  C om pany (sup ) 
and at the observations in  the judgments of the 
learned Law Lords on it, w ithout seeing tha t they 
thought the law had been too fa r extended in  the 
direction of allowing this description of action to 
be brought. In  th is case, therefore, where there 
was no pecuniary damagp—where the p la in tiff 
merely, on one or more occasions, went up to the 
obstruction and returned, and on other occasions 
went and removed the obstruction—that is to say 
where he suffered an inconvenience common to
? i u i app? ed to pass that way—I  think that 
to hold the action maintainable would be equiva
lent to saying i t  is impossible to imagine circum
stances in which such an action could not be 
maintamed’ [W a l t o n , J.-T he re  must be a
K L T t  and a dama« e peculiar to the person 
affected.] To recover, a person must suffer some
th ing  more than mere delay, and something more 
•~a£  r w  every ° r ® else must suffer using tha t 
road. [W a l t o n , J  .—Does i t  make any difference 
tha t the entrance to the dock was not a highway ? 
Most of the cases cited refer to highways.] This 
dock under the Harbours, Docks, and P i n  s Clauses 
A c t 1847 is open to all, not a particular class on 
payment of dues. The r ig h t of entrance here is 
a statutory r ig h t ; but the entrance is not a high
way. On the authorities, the mere delay causing 
temporary loss to the th ing or person delayed— 
being common to a ll who may com e-is  not a 
ground fo r damages recoverable as fo r an in iu ry  
to a public righ t. Assuming the defendants have 
in jured property w ith  regard to which a statute 
has conferred on the pla in tiffs a rig h t in  the nature 
of a contractual righ t, then the damage is too 
remote. I f  th is case is analogous to the highway 
cases then there was no special damage suffered 
entithng uhe p la in tiffs to sue. The result of R icke t 
v. M e tro p o lita n  R a ilw a y  C om pany (sup.) is that 
wb- e !s a nuisance or breach of a public 
righ t, there is a r ig h t to sue only where there is 
physical damage to the person or property. This 
is not analogous to the highway cases. In  the 
highway case there is a breach of public duty.
In  the present case the defendants’ vessel was 
under no duty to the p la in tiffs not to damage the 
pioperty of a th ird  person. The fact tha t a 
statute gives the pla intiffs a r ig h t to go in to the
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dock makes no difference. The dock is not a 
public highway, though the public are allowed to 
use i t  on certain conditions. I f  the p la in tiffs 
loss was caused by an infringem ent of a r ig h t in  
the nature of a contractual righ t, then they 
cannot sue:

C a ttle  v . S tockton W aterw orks Company, 33 L . T . 
Rep. 475 ; L . Rep. 10 Q. B. 453 ;

S im pson  v. Thompson, 3 Asp. M a r. La w  Cas. 567 
(1877); 3 App. Cas. 279, a t p. 289, per Lo rd  
Penzance.

A  person is under no obligation to the outside 
public not to in ju re  the property of a th ird  
person:

Dickson  v. R euter’s Telegraph Com pany, 35 L . T . 
Rep. 842 ; 2 C. P . D iv . 62.

In  any event, the damages are too remote, fo r 
what really happened was th a t the dockmaster 
closed the gates under his statutory powers, 
and i t  was tha t which caused the p la in tiffs  vessel 
to be detained.

B a ilh a c h e  in  reply.—I f  the p la in tiffs ’ loss was 
incurred by the in fr in g  ement of a r ig h t in  the 
nature of a contractual righ t, then they have no 
remedy :

C attle  v. Stockton W aterworks Company (sup.).

The instance of highways was used because the 
infringem ent of a public r ig h t must be the same 
whether on a highway or elsewhere, fo r there is a 
du ty which a ll owe to the public not to  in fringe 
public rights. I f  th is was a public righ t, the p la in
tiffs  must prove special damage that is peculiar to 
themselves. That they have done. Tim defen
dants’ vessel interfered w ith  the p la in tiffs public 
r ig h t ; a duty was owed to them as one of the people 
who had a public r ig h t to enter tha t dock. The 
case of B ic k e t  v. M e tr o p o l i ta n  R a i lw a y  C o m p a n y  
(sup .), which refers to compensation, was not 
cited, because i t  is submitted tha t tha t case is not 
conclusive. How fa r so is seen from  what Fry, J. 
says in  F r i t z  v. H o b so n  (swp .). The former case 
decides tha t no compensation would arise unless 
there was trespass to the person, or goods, or 
lands. The p la in tiffs come w ith in  the principle, as 
stated by K e lly , C.B. in  W in te rb o tto m  v. E a r l  o f  
D e rb y  (L. Rep. 2 Ex. 316, at p. 322). The plain- 
tiffs  suffered damage in  respect to the ir “  trade 
or ca lling ”  as shipowners—viz., deprivation of 
profitable use of the ir ship fo r two and a half 
days; tha t is special damage. The expenses 
incurred in  Rose v. M ile s  (sup.) were no more 
special damage than what the p la in tiffs here 
suffered. The earlier cases are not struck out 
by R ic k q t  v. M e tro p o l i ta n  R a i lw a y  C o m p a n y  
(sup .), fo r F ry, J. in  F r i t z  v. H obso n  (14 Oh. Div., 
a t p. 555) says: “  The case of Iv e s o n  v . M o o re  
(su p .) is one of great authority . . .  and was 
cited w ith approval in  R ic k e t v. M e t ro p o l i ta n  R a i l 
w a y  C o m p a n y  (s u p .) ."  The case of F r i t z  v. H obson  
(su p .) is an authority of great weight in  the 
p la in tiff’s favour. Though tha t case dealt w ith 
a private righ t, Fry, J., at p. 554, considers the 
question of a public r ig h t ; “  B u t I  w ill consider 
the case fu rther on the ground of the private
in ju ry  resulting from the public nuisance.
B re tt, L .J . . . .  in  B e n ja m in  v. S to r r  (sup .)

said . . . ‘ The cases referred to upon
th is subject show th a t there are three things 
which the p la in tiff must substantiate, beyond the 
existence of the mere public nuisance, before he

can be entitled to recover. In  the firs t place, he 
must show a particular in ju ry  to himself beyond 
tha t which is suffered by the rest of the public.

. .”  The words of Lord  Ellenborough in
Rose  v. M ile s  (4 M. & S. 101, at p. 103) apply 
to the present case—v iz .: “  This is substantially 
more in jurious to this person than to the public 
at large, who m ight only have i t  in  contemplation 
to use it. And he has been impeded in  his pro
gress by the defendants w rongfu lly mooring tue ir 
barge across, and has been compelled to unload 
and to carry his goods overland, by which he has 
incurred expense, and tha t expense caused by the 
act of the defendants. I f  a man’s tim e or his 
money are of any value, i t  seems to me tha t this 
p la in tiff has shown a particular damage.”  That 
case is indistinguishable from  the present'. Rose 
v. M ile s  (sup), has never been doubted. Reliance 
is pu t on the fact tha t the pla intiffs had a 
statutory public r ig h t which was interfered with, 
and special damage, which was not too remote, 
was suffered.

The follow ing authorities were cited :
W ilk in so n  v. Downton, 76 L . T . Rep. 493; (1897)

2 Q. B. 57 ; 66 L . J . 493, Q. B . (c it in g  S m ith  v.
Johnson, nnreported) ;

Penley v. Barber, (1893) 2 Ch. 447 ; 62 L .  J . 623, 
C h .;

B urn ley  v . Qye, 2 E . &  B . 2 1 6 ; 22 L . J. 463, Q. B . ,
Langridge  v. Le vy , 4 M . &  W . 3 3 7 ; 7 L . J . 387, 

E x. ;
H ubert v. Groves, 1 Esp. 148 ;
A tk inson  v. Newcastle and Gateshead W atenoorks 

Company, 36 L . T . Rep. 761; 2 E x  D iv . 441 ;
S m ith  v. W ilson, (1903) 2 I r .  Rep. 45 ;
C h a p lin  and Co. L im ite d  v. W estminster Corpora

tio n , 85 L . T . Rep. 88 ; (1901) 2 Cb. 329 ;
M a yn e ll v. S a ltm a rsh , 1 K eb. 847 ;
The R ata ta , 8 Asp. M ar. La w  Cas. 427 ; 76 L . T . 

Rep. 224 ; (1897) P. 118 ;
W ilkes  v . H ungerford M a rke t Com pany, 2 B ing. 

N . C . 281;
B en jam in  v. S to rr, 30 L . T . Rep. 362 ; L . Rep. 9 

C. P. 400 ;
Chichester v. Le thbridge , Willes, 71;
Iveson v. Moore, 1 L o rd  R aym . 486 ; 1 Salk. 15 ;
H a rt  v . Basset, 2 T . Jones, 156; 4 V in . A b r. 519.

C u r. ad v . v u lt .

W a l t o n , J .— In  th is case the p la in tiffs are the 
Anglo-Algerian Steamship Company L im ited, 
and the action is brought against the defendants, 
who are the Houlder Line L im ited. The pla intiffs 
are the owners of the steamship T a n g is ta n ,  and 
the defendants are the owners of the steamship 
R o y s to n  G ra nge . The facts of the case are 
admitted. The defendants adm it tha t on the 
28th March 1907 the outer gates of the lock 
leading to the Alexandra Dock, a private dock at 
Newport, were damaged by the negligent naviga
tion  of the R o y s to n  G ra n g e . Notw ithstanding 
th is damage to the gates of the look, the dock 
appears to have been opened on the 29th, the 
30th, and the 31st March ; but, fo r the purpose 
of repairing the damage, i t  was found necessary 
to close the dock on the 1st A p ril, and keep i t  
closed fo r several days. The p la in tiffs ’ vessel, 
the T a n g is ta n ,  arrived outside the dock on the 
1st A p ril. There was a cargo ready in  the dock fo r 
her to load, and i f  the dock had been open no 
doubt she would have been received into the 
dock and have loaded her cargo; bu t as i t  was, in  
consequence of the dock being closed, the vessel was
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kept waiting outside the dock fo r two and a half 
days. The p la intiffs claim from the defendants 
damages fo r tha t detention. The claim is at the 
rate of 40Z. a day. So fa r as I  can gather, on 
account of the dimensions of the p la in tiffs ’ vessel 
there was no other dock, and perhaps no other 
place, at Newport where she could have loaded 
her cargo. The dock, which belongs to the 
Alexandra (Newport and South Wales) Docks and 
Railway Company, is subject to  the provisions of 
the Harbours A c t of 1847, and to sect. 33 of that 
Act. That is 10 V iet. c. 27. Sect. 33 is in  these 
words : “  Upon payment of the rates made pay-
able by th is and the special Act, and subject to 
the other provisions thereof, the harbour, dock, 
and pier shall be open to a ll persons fo r the 
shipping and unshipping of goods and the 
embarking and landing of passengers.”  There
fore, the Alexandra Dock, in  accordance w ith  the 
terms of tha t section, has to be open to  a ll 
persons fo r the shipping and unshipping of 
goods. Those are the facts of the case about 
which, as I  have said, there is no dispute. The 
argument in  support of the p la in tiffs ’ case was 
that, under sect. 33, which I  have ju s t read, 
they had a rig h t to take their vessel in to  the 
dock, tha t they were obstructed in  the exercise of 
th is r ig h t by the negligent act of the defendants, 
and tha t they suffered thereby actual loss and 
damage. The p la in tiffs  contend tha t the case is 
not distinguishable in  principle from  tha t of an 
obstruction of a public highway by which a 
Particular person has suffered actual damage 
peculiar to himself.

®’or the defendants i t  was contended tha t 
th is analogy was false, and tha t the rules of 
law applicable in  the case of an obstruc
tion o f a public highway do not apply in  the 
present case; and, further, they contended that, 
oven i f  the acts complained of amounted to 
something equivalent to an obstruction of a 
Highway by the defendants, the p la in tiffs had 
no cause of action. In  support of the la tter 
contention the defendants rely mainly upon the 
judgment of Lord  Chelmsford in  R icke t v. 
M e tro p o lita n  R a ilw a y  Com pany, which is reported

the Law Reports (2 E. & I. App., a t p. 186). 
m e  question decided in  tha t case was as to 
, , e w ght of the p la in tiff to  compensation under 

® Lands Clauses A ct and the Railways Clauses 
j~cfe- D ifferent considerations, of course, apply 
n a case where compensation is claimed under 

Lands Clauses A c t and the Railways 
auses A c t and in  an action on the case fo r 

re„mages‘ B u t as compensation cannot be 
law°Vere<̂  under those Acts where no action at 
of 'y<?'dd tie fo r the damage in  respect 
the wiu°h the compensation is claimed i f  

act causing such damage had been com-
^*1 l t r P n  n r i  ------1 1 .  • i  n  v i  i  •
m iff a . ^ nuuu uctuictgtf naa oeen com-
(:i,„ e<t  w ithout the authority of Parliament, 
law ^Hestion as to the rig h t of action at common 
aris mayarise in  compensation cases ; and i t  did 
Oho iand was considered, both in  the Exchequer 
° f  T f ' V  and in  the House of Lords in  the case 
Loivl til , v- M e tro p o lita n  R a ilw a y  Company. 
ador>t' nei mst° r d, in  tha t case, certainly held, 
0  T • nF, and approving the reasoning of Earle, 
Riciref the ®,xche(l uer Chamber, tha t the p la in tiff, 
for H, C,0U d n<?t have recovered damages at law 
P la in t0 j r “ ° t ‘on and i n.iury of which he com- 
Penaa^- and rj,n respeot to which he claimed com- 

tion. The true meaning and effect of what
V o l. X I. , N . S,

Lord  Chelmsford said on this point is, I  venture 
to th ink, made quite clear by reference to the 
reasoning of Earle, C.J. which Lord Chelmsford 
followed and which is to be found in  5 B. &
8., at pp. 159 to 162. I t  there appears tha t 
the grounds upon which the Chief Justice held 
tha t the p la in tiff could not have recovered in 
an action at law on the case were, tha t he had 
not been, in  the language of the Chief Justice, 
obstructed in  the exercise of any righ t vested in 
him ; and tha t the damage of which he com
plained was damage to his business in  conse
quence of other persons being obstructed in  the 
exercise of the ir rights on the public highway in  
question ; and that th is damage was too remote. 
The Chief Justice pointed out tha t in  a ll the 
reported cases in which damage had been recovered 
fo r the obstruction of a highway except W ilkes  v. 
H u n g e rfo rd  M a rk e t Com pany, which is reported 
in  2 Bing. N. C „ p. 281, “  the p la in tiff -I am 
now quoting the words of Earle, C .J.—“  was 
exercising his rig h t of way, and the defendant 
obstructed tha t exercise and caused particular 
damage thereby directly and immediately to the 
p la in tiff.”  He thought tha t the decision in 
W ilkes v. H u n g e rfo rd  M a rk e t C om pany was 
wrong, and in this opinion Lord Chelmsford 
agreed w ith Earle, C J. The ground of the 
decision on this point in  R ic k e t’s case was, as 
Lord  Chelmsford says at the bottom of p. 188 
of the report, tha t the damage was too remote. 
I t  seems to me tha t th is decision would have no 
bearing in a case in  which the owner of a ship 
had been obstructed in  the exercise of his r ig h t 
to navigate his ship in  a public navigable channel 
—tha t is to say, a highway fo r ships—and who 
had thereby suffered actual loss and damage by 
the detention of his ship. For reasons which 
I  am about to state, i t  is not necessary fo r me 
to decide where and upon what conditions in  
such a case an action could be successfully 
maintained. Having regard, however, to  the 
course which the argument took at the tr ia l,
I  th ink i t  r ig h t to say tha t I  am not pre
pared to hold tha t in  such a case an action 
would not lie. I  do not th ink  that there is any
th ing in  R icke t’s case to im pair the authority of 
Rose v. M iles , reported in  4 M. & S., at p. 101. 
Assuming, however, tha t such an action would 
lie, i t  does not follow tha t the p la intiffs are 
entitled to succeed in  the present case. The 
defendants contend that there is no true analogy 
between the two cases ; and i t  appears to me tha t 
to speak of the p la in tiffs ’ r ig h t to have their 
vessel admitted in to the dock upon payment of 
the dock dues as i f  i t  were sim ilar in  its  legal 
character and incidence to the r ig h t to navigate 
a vessel along a public channel is misleading. 
The dock company carry on a business which 
is, amongst other things, perhaps, tha t of 
providing certain accommodation fo r ships in 
the ir dock and rendering certain services to ship
owners in  and about the docking and undocking 
and loading and discharging of the ir ships. They 
enjoy, fo r th is purpose, certain statutory rights 
and privileges, and are under a statutory obliga
tion  to allow all persons to use the docks fo r the 
purposes of loading or discharging vessels upon 
payment of the dock dues. T h ty  are not allowed 
to grant any preference by affording the accom
modation of the ir dock to certain persons and 
refusing i t  to  o thers; but th is obligation does
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not, in  my opinion, make the entrance to the dock 
a public highway. The obligation of the dock 
company is sim ilar to that of the common carrier 
who must carry goods offered to him  fo r carriage, 
or of the innkeeper who must receive guests. I f  
by the tortious act of a wrongdoer the inn  is 
rendered unfit fo r the reception of guests, and, in 
consequence of this, some person is prevented 
from  obtaining accommodation as a guest at the 
inn, and is thereby put to  expense, is there any 
authority fo r saying tha t such a person could 
recover damages from  the wrongdoer ? I  have 
been unable to find one. The tortious act in  the 
present case, as in  the hypothetical case of the inn, 
is very different in  its relation to the p la intiffs 
and the ir loss from  the tortious act of obstruct
ing a highway by which a person desiring to use 
the highway is directly prevented from exercising 
his righ t. The wrongful act of the defendants in  
the present case was in  the ir negligence by which 
the dock gates were in jured ; in  consequence of 
th is i t  became necessary to repair the gates, and, 
fo r the purpose of repairing them, i t  became 
necessary to close the dock. W h ils t the dock 
was closed, the p la in tiffs ' vessel arrived, and she 
was detained outside the dock fo r two and a half 
days waiting to be admitted, and the pla intiffs 
thereby suffered the loss of which they complain. 
In  my judgment the negligence of the defendants 
was too ind irectly  related to the alleged in te r
ference w ith  the p la in tiffs ' rights and to  the ir 
loss to constitute a good cause of action by the 
p la in tiffs against the defendants. Upon these 
grounds I  th ink  tha t there m ust be judgment fo r 
the defendants w ith costs.

Judgm ent f o r  the defendants.

Solicitors fo r the p laintiffs, D ow n in g , H andcock, 
M id d le to n , and Lew is , fo r V ache ll and Go., 
Cardiff.

Solicitors fo r the defendants, W ill ia m  A . 
C rum p  and Son.

P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Feb. 11 and  12, 1908.

(Before B a r g r a v e  D e a n e , J. and E lder 
Brethren.)

T h e  Co c k a t r ic e , (a)
C o llis io n  — L ig h ts  — “  F is h in g  w ith  nets ”  — 

“  Engaged in  tra w lin g  ”  — “  U nder w a y  ’ — 
C o llis io n  R egu la tions  1897, a rt. 9 (6) (d).

A  steam d r i f te r  was heading to the 8 .E . attached  
to her nets, w h ich  were ahead o f  her. Those on 
board  her sighted about one and  a h a lf  m iles  
o ff and  about two p o in ts  on the sta rboard  bow 
the lig h ts  o f  a vessel w h ich  were seen to get 
ahead o f  the d r i f te r  and  then re m a in  s ta tio n a ry . 
T h in k in g  th a t the vessel was en tang led in  th e ir  
gear, those on board the d r i f te r  cast o ff and  
buoyed th e ir  nets and.proceeded tow ards the other 
vessel, leav ing  th e ir  nets on th e ir  s ta rb o a rd  hand. 
W hile  s team ing tow ards the o ther vessel, those 
on the d r i f te r  exh ib ited  the lig h ts  m entioned in  
a rt. 9 (b). The other vessel, w h ich  was a steam  
tra w le r , was t ra w lin g  to the N .N . W., and, when  
ra is in g  her tra w l, exh ib ited  the lig h ts  men-

:a t r i c e . [A d m .

tioned  in  a rt. 9 (d ). A  co llis io n  occurred between 
the two vessels, the stem o f  the tra w le r  s tr ik in g  
the s ta rboard  side o f  the d r if te r .

H e ld , th a t the d r i f te r  was to blame fo r  no t keeping  
a good look-out, as those on board her had never 
seen the red  l ig h t  o f  the t ra w le r  ; th a t she was 
also to blame f o r  n o t e x h ib it in g  under-w ay lig h ts  
when proceeding tow ards the tra w le r , f o r , a fte r  
casting o ff an d  buoy ing  her gear, she was no 
longer engaged in  f is h in g  w ith  d r i f t  nets.

H e ld , fu r th e r ,  th a t the t ra w le r  was no t to  blame 
f o r  e xh ib itin g  the lig h ts  m entioned in  a r t .  9 (d) 
when g e tting  in  her tra w l, as she was then s t i l l  
engaged in  t ra w lin g .

D a m a g e  a c t io n .
The pla intiffs were the owners of the steam 

d rifte r R iv a l and her master and crew suing fo r 
the ir effects; the defendants and counter
claimants were the owners of the steam trawler 
Cockatrice.

The collision occurred about 12.30 a.m. on the 
1st Oct. 1907 in  the N orth  Sea, about fifty .th ree  
miles E.S.E. of the S p u rn  l ig h t vessel, the wind 
at the time being S.S.E , a lig h t breeze, the 
weather fine and clear, and the tide flood of the 
force of one to two knots.

The case made by the pla intiffs was tha t the 
R iv a l, a wooden steam d rifte r of 35 tons net and 
60 tons gross register, manned by a crew of ten 
hands a ll told, was in  the N orth  Sea, engaged in 
fishing w ith d r if t  nets.

The R iv a l, which had about six hours before 
shot her nets w ith the usual gear, was la id away 
heading to the wind, w ith  about 2560 yards of 
gear out ahead. H er proper white d rift in g  lights 
were duly exhibited as required by the regula
tions and were burning brigh tly , and a good 
look-out was being kept on board of her.

In  these circumstances those on the R iv a l  
observed, distant about one and a half miles and 
bearing about two points on the starboard bow, 
a red ligh t, which was apparently the side lig h t 
of a vessel. The red lig h t was carefully watched, 
and i t  drew ahead of the R iv a l, and then dis
appeared, and two white lights, one high and 
the other low, which appeared to be the masthead 
and quarter lights of a vessel, came in to  view, 
and remained stationary r ig h t ahead of the R iv a l,  
on whose gear the vessel carrying them appeared 
to be entangled. The lights were carefully 
watched, and shortly afterwards a green lig h t 
was made out higher up than the white lights, 
bu t apparently on the same vessel, which proved 
to be the Cockatrice. As the bearing of the said 
lights did not alter, the nets of the R iv a l were 
cast off and buoyed w ith  four or five bowls, and 
the R iv a l steamed up towards the Cockatrice  
at a speed of about two to three knots, leaving her 
nets on the starboard side. The green lig h t ot 
the Cockatrice remained visible, and the R iv a l  
continued on her course, shaping to pass under 
the stern of the Cockatrice, which, from the posi
tion  of her lights, appeared to be heading about 
south-west, and, when she was about a length and a 
half distant, the engines of the R iv a l were stopped, 
in  order tha t the number of the other vessel 
m ight be obtained. Those on board the R iv a l 
then observed tha t the Cockatrice, whose loom 
was made out, was, in  fact, heading about north 
east, w ith  her lig h t showing green on the wrong 
side, and tha t she was coming ahead, involving(a) Reported by L. E. O. D a b b y , E e tj„ Barrtster-at-Daw,



MARITIME LAW CASES. 51
A d m .] T h e  C o c k a t r ic e .

imminent danger of collision. As the only chance 
01 averting collision, the engines of the R iv a l were 
ordered fu ll speed ahead, and her helm was put 
hard-a-port, in  order, i f  possible, to throw her 
quai ter clear, but the Cockatrice , continuing to 
come ahead at considerable speed, w ith her stem 
struck the R iv a l on the starboard side, ju s t abaft 
amidships, a very heavy blow, cutting r ig h t into 
lier and doing her such damage tha t she imme
diately began to settle down, and sank in  a few 
minutes w ith  everything on board of her.

Those on the R iv a l charged those on the 
Cockatnce  w ith not keeping a good look-out; w ith 
improperly pu tting  and keeping the ir engines 
working ahead ; w ith improperly exhibiting their 
traw ling ligh ts; w ith  improperly fa iling  to exhibit 
tneir under-way lights when under w ay; w ith not 
easing, stopping, or reversing the ir engines; and 
w itn ta iling  to indicate the ir course by whistle 
signal. J

The case made by the defendants was tha t the 
Cockatrice, a steam trawler of 115 tons gross 
and 50 tons net register, was in  the course of a 
nstung voyage from  Grimsby, manned by a crew 
o nine hands a ll told. The C ockatrice, after 

^er ^ra.w  ̂ midnight, was traw ling 
.IN. W., and m aking about one and a ha lf miles an 

nour over the ground. Her regulation traw ling 
ights namely, tri-coloured lantern on foremast, 

together w ith an all-round white lig h t below the 
trip lex ligh t— were being duly exhibited and were 
ow ning brightly, and a good look-out was being 
kept on board of her.

In  these circumstances those on board the 
„ ochatnce  saw (as well as the lights of other 
vessels) the d r if t  fishing lights of the R iv a l—  

amely, two white lights—which la tte r were about 
?. Bule distant, bearing about W .H .W . A  short 
wme afterwards those on the Cockatrice  saw that 

0 R iv a l was moving and then approaching the 
ochatnce. When close to, however, she was

[ A d m .

seen to be attempting to cross the bows of the 
yocka tnce , and, though the engines of the Cocka- 

ice were stopped, the R iv a l came on, crossing 
e bows of the Cockatrice, and w ith  her starboard 

ruck the stem of the Cockatrice, doing her

A hose on the C ockatrice  charged those on the 
lecf,\! not keeping a good look-out; w ith  neg- 
w itw ?  carry .an<I  exhibit lights in  accordance 
0f  regulations; w ith  neglecting to keep clear 
crnoo > w it)l negligently attempting to
to • -.akea<I  of the C ockatrice ; w ith  neglecting 
failiV11 * 6 her conrse bT whistle signal; and with 
do i  ease> atop, or reverse her engines or to 
u so m due time.

IteT.vn “ ateria} Parts of art. 9(a) of the Collision 
coural v S 8 whlcl1 were referred to during the 

rse o f the case are as follows :
Way n" a* ^ shm g vessels and fish ing  boats, when under 
show tvi v ?  no t reil u ired b y  th is  a rtic le  to  ca rry  or 
show t l  r T 1'  he re ina fter specified, sha ll ca rry  or 
under \ \  Pres°ribed fo r  vessels o f th e ir  tonnage
boats „  ‘ W  Vessels and boats, except open
---------^  defined in  snbdiv is ion(q), when fish ing  w ith

10 &  A n ’ u To j,°le appears in  the London Gazette o f the 
Oonfervo^1!.^” ^ ^ ’ P" ^^11, and was made under powers 
1^94, I . «  ?  s?°h ° f  the  M erchan t Shipping A c t 
is to  i f .  J m  C ouncil dated the  4 th  A p r i l  1906. I t  
s°hed i  t'a , , aa . p a r*i ° I  the  R egulations contained in  
^e ro h a n r e.u- ? rder in  Council nnder sect. 418 o f the 

n t  Shipping A o t 1894 made the 27 th N ov. 1896.

d r if t  nets, shall, so long as the  nets are w h o lly  o r 
p a rtly  in  the w ater, ca rry  tw o  w h ite  lig h ts  where they 
can best be seen. Such lig h ts  sha ll be placed so th a t 
the  ve rtica l distance between them sha ll no t be less than 
s ix fee t and no t more than  fifteen feet, and so th a t the 
ho rizon ta l distance between them, measured in  a line 
w ith  the keel, sha ll be no t less than  five fee t and not 
more than ten feet. The low er o f these tw o  lig h ts  sha ll 
be in  the  d ire c tion  o f the  nets, and bo th o f them  shall 
be o f such a character as to  show a ll round the horizon, 
and to  be v is ib le  a t a distance o f no t less than  three 
m iles. . . . (d) Vessels when engaged in  tra w lin g ,
by  w hich is m eant the dragging o f an apparatus along 
the  bottom  o f the sea— 1. I f  steam vessels, sha ll carry  
m  the  same position as the w h ite  l ig h t  mentioned in  
a rt. 2 (a), a tri-co lou red  lan te rn  so oonstrnoted and 
fixed as to  show a w h ite  l ig h t  from  r ig h t ahead to  tw o 
po in ts on each bow, and a green l ig h t  and a red lig h t  
over an are o f the horizon from  tw o  po in ts on each bow 
to  tw o  po in ts  ab a ft the beam on the  starboard and po rt 
sides re spec tive ly ; and, no t less than  s ix  no r more than 
tw elve feet below the tri-oo lou red lan te rn , a w h ite  lig h t 
m  a lantern, so constructed as to  show a clear un ifo rm  
and unbroken lig h t  a ll round the horizon and v is ib le  a t 
a distance of a t least tw o  miles.

L a in g , K.O. and I I .  C. 8 . D um as  fo r the 
plaintiffs.

B a tte n , K.O. and A . D . Bateson fo r the defen
dants.

B a r g e a v e  D e a n e , J.—This is an action 
brought by the owners of the steam d rifte r R iv a l 
against the steam trawler C ockatrice  fo r damage 
caused on the 1st Oct. last, somewhere about ha lf
past twelve o’clock a t night. The main point in  
the pleadings is tha t the trawler had not got her 
lights up properly—that whereas she should have 
shown by her tri-coloured lig h t her green lig h t on 
the starboard side and the red lig h t on the port 
side, by some accident or in ju ry  to her lig h t gear 
she was showing a green lig h t upon her port side. 
1 hat, the pla intiffs say, was the sole cause of this 
collision, because they say we came down upon that 
green light, and thought by reason of i t  tha t we 
were passing under her stern, whereas we were 
passing under her bows, and we noticed tha t she 
was then steaming ahead, and in  order to avoid a 
collision we put our engines fu ll speed ahead to 
get out of the way, bu t she struck us on the star
board side about amidships, and we sank. When 
once you get r id  o f the question of the lights on 
board the traw ler—tha t is to say, when once the 
court is satisfied she was showing a green lig h t to 
starboard and a red lig h t to port—then the case 
of the d rifte r is hopeless, because not a single 
man on board the drifte r, apparently, ever saw 
the trawler’s red ligh t, How was tha t F I f  she 
was showing a red lig h t on her port side and a 
green lig h t on her starboard side, bow is i t  tha t 
not a single man on board the d rifte r ever saw the 
red lig h t P On the other hand, I  can under- 
stand how i t  was tha t they saw this green ligh t, and 
how i t  was that, seeing the green light, they may 
have come to the conclusion tha t the green lig h t 
of the traw ler was unpleasantly near the d rifte r’s 
nets, because we are to ld tha t shooting the nets 
at half-past eight the Cockatrice trawled south 
fo r an hour and north fo r an hour, and then south 
again fo r an hour. Therefore, at the end of the 
th ird  hour’s traw ling she would be steaming 
south, and tha t would be showing the green ligh t 
to the d r ifte r ; and she had to stop her engines 
in  order to  l i f t  the trawl, and she would be showing
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her green lig h t u n til in  the course of the opera
tions she had to go round under port helm and 
get her net to  windward. Then she would haul her 
net. That is what she did, and undoubtedly she 
got down pre tty  near to the end of those nets.
I t  is not suggested now th a t she did foul them, 
but there m ight have been reason in  the mind of 
the skipper of the d rifte r fo r th ink ing  she had 
fouled them or m ight fou l them, and therefore i t  
m ight he a reasonable th ing  to go down and get 
her name. A ll  the nets have been recovered, and 
i t  is not suggested tha t they had been fouled 
or damaged in  any way. I  only mention i t  
because i t  is a reason fo r the d rifte r acting as
she did. n ,

Now, the operation of hauling the traw l and 
shooting i t  again takes about twenty minutes we 
are told, and she began to haul the traw l at 11.30. 
Therefore i t  would be ten minutes to twelve when 
she again shot her traw l. She would be showing 
her red lig h t a ll tha t time to the drifter. I t  is 
said by everybody tha t the collision took place at 
about half-past twelve. How comes i t  tha t there 
is tha t interval of time unaccounted fo r by the 
d rifte r?  She had to buoy her nets, get steam 
up, and then steam away to the eastward to clear 
her nets before she came down, and tha t is what 
the traw ler saw her do—steam away to the east
ward and then come down on the port side. 
Undoubtedly, th is d rifte r was, before the collision, 
on the port side of the trawler, because she was 
sunk by a blow on the starboard midships, she 
crossing from  port to starboaiu. I t  is incredible 
tha t the people on board the drifte r, i f  they had 
looked fo r it ,  did not see the traw ler’s red light. 
I t  is impossible to believe the evidence from  the 
drifter. I t  is incredible tha t they should have 
seen nothing bu t the green lig h t u n til imme
diately before the collision. The evidence from 
the traw ler is perfectly conclusive, and I  believe 
the evidence of the engineer tha t he was steam
ing ahead fo r some considerable time before 
the collision, and tha t he only stopped the 
engines immediately before the collision under 
order from  the skipper, because the collision was 
imminent. For these reasons I  th ink  no case has 
been made out at a ll against the Cockatrice.
I  am afraid I  cannot say the same w ith regard to 
the drifter. Counsel fo r the p la in tiffs has to 
adm it tha t his vessel was in  fau lt w ith  regard to 
lights, because, having le ft her nets, then the 
rule does not apply, and she has to exhibit, not 
fishing lights, but steaming lights. She seems to 
have le ft her nets a considerable distance, but 
s till had the ordinary fishing lights up, and I  
th ink  she was wrong in  that. I  cannot excuse 
her fo r it .  I t  must not be supposed fo r one 
moment tha t fishing vessels must not abide by the 
rule. Counsel fo r the p laintiffs, however, says 
tha t what is sauce fo r the goose is sauce fo r the 
gander, and tha t the same rule applies to the 
trawler. The rule is clear—tha t a traw ler when 
traw ling must have fishing lights up, and when 
not traw ling must have up steaming lights. How 
am I  to  construe tha t ru le ? Is  i t  to  he said 
tha t a traw ler is to  sh ift her lights directly the 
traw l is off the bottom and p u t up steaming 
lights, and then, directly she shoots her nets, alter 
her lights again ? As fa r as my own knowledge 
goes, i t  does not take very long to untie, le t out 
your catch, tie  up again, and shoot the traw l 
again. I  do not suppose i t  would take more than

five or ten minutes to do the whole. As I  read 
the rule i t  means this, tha t you are fishing when 
you have your traw l down, or are hauling up 
your trawl, or shooting it, but tha t if ,  having 
lauled your traw l up, you do not shoot i t  at 
once, but steam off to some other spot to trawl, 
then, as I  said in  the case of The U pton Castle  
(93 L . T . Rep. 814; 10 Asp. Mar. Law Cas. 153;
(1906) P. 147), you cease to be fishing ana you 
must pu t up steaming lights. I  th ink  a distinc
tion has to be drawn. I f  a trawler, immediately 
after hauling her net, w ithout going to any other 
ground, shoots her traw l, then she is s till fashing 
during the interval, but i f  she changes her ground 
then she must change her lights. I  do not th ink  
in  th is case tha t the traw ler did in fringe art. 9, 
sub-sect. (c2), and therefore I  do not th in k  she 
was to blame. The general result of the case is 
tha t we believe the evidence of the traw ler and 
we do not believe we have had the whole story 
to ld  by the drifter, fo r the simple reason tha t i t  is 
incredible tha t those men who have been called—
I  th ink  eight or nine of them out of ten from 
the d rifte r should none of them have seen tha t red 
ligh t. The red lig h t has been suppressed fo r 
reasons which I  need not trouble myself about.
I  believe the evidence from  the traw ler in  pre fe i- 
ence to tha t from  the drifte r, and I  find the dn tte r 
alone to  blamo.

Solicitors fo r the p la intiffs, V iib o is  and Co., 
agents fo r C ham berlin  and Talbo t, Creat
Y a rm o u th .  „ , _  n

S o lic i to rs  f o r  th e  d e fe n d a n ts , Deacon a n d  Co., 
a g e n ts  f o r  G range  a n d  W in tr in g h a m , C re a t  
G r im s b y .

H O U S E  o r LO RDS.

Feb. 11, 13, and  M a rc h  6, 1908.
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

Lords R o b e r t s o n  and C o l l i n s .) 

M a c b e t h  a n d  C o . v . M a r i t i m e  I n s u r a n c e  
C o m p a n y , (a )

o n  a p p e a l  f r o m  t h e  c o u r t  o f  a p p e a l  i n

E N G L A N D .

M a rin e  insu rance— C onstructive  to ta l loss Cost 
o f re p a irs— Value o f  wreck.

I n  decid ing  w hether a sh ip  se rious ly  damaged is  
a constructive  to ta l loss, the test is  whether, 
ha v in g  reg a rd  to a l l  the circumstances, a p ru d e n t  
u n in su re d  owner w o u ld  se ll her o r re p a ir  h e i. 
I n  d e te rm in in g  th is  he is  e n tit le d  to take in to  
account the break-up va lue  o f  the sh ip . 

Judgm en t o f  the C o u rt o f  A ppea l reversed.
Angel v. Merchants’ Marine Insurance Company 

(9 Asp. M a r . L a w  Cas. 406 ; 88 L .  T. Rep. 717;
(1903) 1 K .  B . 811) overru led.

Young v. Turing (2 M . &  G. 593) discussed.

A p p e a l  from  a judgment of the Court of Appeal 
(Lord Alverstone, C.J., Buckley and Kennedy, 
L . JJ.), who had affirmed a judgment of W alton, J . 
in  favour of the respondents, the defendants 
below, at the tr ia l o f the action before him without

a The action was brought by the appellants, as 
owners of the steamship A ra u ca n ia , against the 

(a; Reported by O. E. M alden , Esq., Barrister-at-Law.
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respondents on policies of insurance, and the 
question was whether the ship was to be taken as 
a ‘ constructive tota l loss ”  fo r the purposes of 
the policies effected w ith the respondents.

The respondents by the ir points o f defence 
referred to the policies fo r the ir terms, denied 
tha t notice of abandonment was given in  due 
time or at all, and denied tha t the A ra u c a n ia  ever 
became or was a to ta l or constructive to ta l loss. 

The policies sued on were dated the 3rd Ju ly
1905, fo r 1059/., and the 10th Ju ly  1905, fo r 10601., 
both on the steamship A ra u ca n ia , valued as 
follows: On h u ll and materials; on machinery 
and boilers and everything connected therewith— 
one valuation, 12,0001.

The policies were time policies fo r twelve 
calendar months commencing 5 a.m. on the 
ATh June 1905 and ending 5 a.m. on the 27th June
1906. They contained the follow ing clause: “  The 
insured value shall be taken as the repaired value 
m ascertaining whether the vessel is a con
structive to ta l loss.”  They were expressed to be 
free of particu lar average and absolutely covered 
a ll usual risks.

The following facts were proved or adm itted :— 
The A ra u c a n ia  le ft Ardrossan on the evening of 
the 25th Oct. 1905 bound fo r Savona w ith a cargo 
of coals. Owing to a breakdown of her engines, 
she was compelled to anchor fo r the n igh t in  the 
neighbourhood of Ardrossan, where during a 
heavy gale her anchors failed to hold her, and she 
drove on to the rocks early on the morning o f the 
•¿6th Oct., and her crew were obliged to leave her 
owing to the violence of the weather, and fo r the 
same reason salvors could not board her u n til the 
¿Ofch Oct.

On or about the 27th Oct. 1905 notice of 
abandonment was given on behalf o f the appel
lants to the respondents, who refused to accept it.

On the 2nd Nov. 1905 the vessel was refloated 
and towed to Greenock in  her damaged condition, 
but was not repaired.

W alton, J. found on the evidence tha t the cost 
° t  the repairs necessary to make the vessel as 
good as she was immediately before the casualty 

not have amounted to more than about 
r t ,000/., and that, i f  the value of the wreck was to 

® taken in to  consideration, there was undoubtedly 
? constructive to ta l loss, but, holding himself 
ound by the decision of the Court of Appeal in  
ngel v. M erchan ts ’ M a r in e  In su rance  Com pany  

sup.), he decided tha t the value of the wreck 
as not to be taken in to  account, and accordingly 

i fa.Te judgm ent fo r the respondents w ith  costs. 
? ls Judgment was affirmed by the Court of 

ITeal upon the authority of the same case.
The shipowners appealed.

t, S cru tton , K.C., B a ilhache , and I ) .  Stephens, fo r 
a e aPPellants, argued tha t the case was really an 
Ppeal from  A nge l v. M erchan ts ’ M a r in e  Insu rance  

thonP <?ny  sup.), by which the courts below
ought tha t they were bound, but tha t decision 
s wrong. The test is, W hat would a prudent 

as 1?sijlred. owner do P I f  the value of the wreck 
w l t  Jay L  to be taken into consideration there 
4  ® a, constl’uctive to ta l loss, but, according to 
a „?• s case> i t  is not to be taken in to account. I f  

on sil0re was worth 500/. to break up and 
52007 C0S*' 5000/. to repair, and then be worth 
innv ”  a Pru<ien t owner would not spend 5000/. to 

ease her value by 4700/. The test of the

action of the “  prudent uninsured owner ”  was 
firs t laid down by Lord  Abinger, C.B. in

Young v. T u rin g , 2 M . & G. 593.
See also

I r v in g  v . M ann ing , 1 H . L . Cas. 287 ;
F le m ing  v. S m ith , 1 H . L . Cas. 513;
Benson v . Chapman, 2 H . L . Cas. 696 : 6 M . &  G 

792.

Moss v. S m ith  19 C. B. 94 is said to have altered 
the law, and is the foundation of the respondents’ 
argument. B u t see also

Scottish M a rin e  Insurance Company v . Turne r 
1 Macq. 334 ; ’

G ra inger v. M a rtin , 8 L . T . Rep. 796 ; 4 B . &  S. 9 ;
Kem p  v. H a llid a y ,  14 L . T . Rep. ,762; L . Ren’ 

1 Q. B. 520;
R anlcin  v . P otte r, 2 Asp. M a r. Law  Cas. 65 (1873) • 

29 L . T . Rep. 142 ; L . Rep. 6 H . L . 83 ;
Kaltenbach  v. McKenzie, 4 Asp. M a r. La w  Cas 

15, 39 (1878) ; 39 L . T . Rep. 215 ; 3 C. P. D iv . 
467;

A itch ison  v. Lohre, 4 Asp. M a r. Law  Cas. 11, 168 
(1879); 41 L .  T . Rep. 323 ; 4 A pp. Cas. 755;

S a ilin g  S h ip  B la irm o re  Company  v . Macredie,
8 Asp. M ar. La w  Cas. 429 (1898); 79 L . T . Ren 
217; (1898) A . C. 593;

M arten  v. Sydney L lo y d ’s ( The M a d rid ) ,  a ease 
before Barnes J ., reported in  the Times, Deo. 19, 
1896; ’

Beaver L in e  v. London and  P ro v in c ia l M a rin e  
Insurance Company, 5 Com. Cas. 269 ;

W ild  Rose Steamship Compamy v. Jupe, 19 Times
L . Rep. 289.

Up to A nge l’s case a ll the authorities are 
one way, that the conduct of the prudent un in 
sured owner is to be the test, and tha t the value 
o f the wreck may he taken in to consideration. A  
prudent owner would take in to  consideration a ll 
the circumstances of the case, of which the 
present value of the ship is one.

I .  A . H a m ilto n , K .C . and i \  P . M ack in n o n , fo r 
the respondents, contended tha t A nge l v. M e r
chants’ M a r in e  In su rance  Com pany  (u b i sup.) 
and L a m b e rt B ro th e rs  v. Tyser (coram  P h illi-  
more, J. not reported), which followed it,  were 
rig h tly  decided. They were acquiesced in  while 
the matter was of general interest, and this 
appeal is brought after the Marine Insurance 
A c t 1906 (6 Edw. 7, c. 41) has in  Beet. 60 laid 
down the law in  accordance w ith  those decisions. 
The rule as la id down by them is consistent 
w ith  the principles of law and w ith  business 
convenience. The case of B eaver L in e  v. London  
an d  P ro v in c ia l M a r in e  In su ra n ce  Com pany (u b i 
sup.) was the firs t case in  which the point was 
definitely raised, and i t  was not necessary fo r the 
decision of tha t case. A ll  the earlier authorities 
which have been referred to were only dicta. The 
true test is not tha t suggested by the appellants, 
but a comparison between the cost of the repairs 
and the value of the ship when repaired. A  
contract of insurance is fo r indem nity only, not 
fo r profit. The insured has the option of claim ing 
fo r a partia l loss or fo r a constructive to ta l loss, 
and the underwriter cannot compel him to do one 
or the other. The value of the wreck may vary 
very greatly, according to the locality in  which i t  
happens to be, and, according to the appellants’ 
argument, the less the damage, and therefore the 
higher the present value, the more certainly is i t  
a to ta l loss. The dictum as to the ‘£ prudent 
uninsured owner ”  appeared orig ina lly  as a direc.
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tion  to the ju ry . A n  owner is only concerned j 
w ith  the cost of the repairs, which cannot include ! 
the value of the existing wreck. See

Cambridge v. A nde rton , 2 B . & C. 69 1 ;
Somes v. Sugrue, 4 C. i  P . 276.

In  Young  v. T u r in g  (u b i sup.) the circumstance 
to be considered did not raise the present point, 
and the words of Lord  Abinger were only dicta. 
In  Moss v. S m ith  (u b i sup.) the matter was firs t 
pu t in  the true lig h t—namely, that the com
parison of the cost of the repairs w ith the value 
of the ship when repaired and the “  opinion of 
the prudent owner”  are equivalent expressions. 
The question fo r the owner to consider is, Is the 
ship worth repairing P not How can I  make a 
p ro fit out" of th is event P In  A itc h is o n  v. L o h re  
{u b i sup.) Lord  Blackburn did not go as fa r as is 
contended fo r by the appellants. See also

Assicurazioni G enera li v. Steam ship Bessie M o rris  
Com pany , 7 Asp. M ar. La w  Caa. 217 (1892) ; 
67 L . T . Bep. 218 ; (1892) 2 Q. B . 652 ;

Reimer v. Ringrose, 6 E x. 263.
They also referred to the cases of I r v in g  v. 
M a n n in g , F le m in g  v. S m ith , G ra in g e r v. M a r t in ,  
R a n k in  v. P o tte r, K a ltenbach  v. M cK enzie , and 
S a ilin g  S h ip  B la irm o re  Com pany  v. M acred ie , 
cited on behalf of the appellants.

S cru tton , K.C. in  reply.—The Marine Insurance 
A c t 1906 does not affect the case.

A t the conclusion of the arguments the ir 
Lordships took time to consider the ir judgment.

M a rc h  6.—Their Lordships gave judgment as 
fo llow s:—

The L o r d  C h a n c e l l o r  (Loreburn). —• My 
Lords : In  this case the steamship A ra u c a n ia  was 
insured by the respondents in  a valued policy 
fo r 12,000?., free of particu lar average, and w ith a 
condition tha t in  reckoning whether or not there 
should be a constructive to ta l loss the repaired 
value should be taken at the valuation of 12,000?. 
She went ashore. The learned judge has found, 
and i t  is not disputed, tha t the cost of repairing 
was 11,000?. So, i f  tha t alone is to  be considered, 
she was not a constructive to ta l loss. B u t she 
would be so i f  to  the cost of repairing, the selling 
value of the wreck were to be added. Whether or 
not i t  ought to  be added is the question before the 
House. The learned judges, both in  the court of 
firs t instance and in  the Court of Appeal, answered 
tha t question in  the negative, not upon any view 
of the ir own, bu t in  deference to the decision of 
A nge l v. M erchan ts ’ M a r in e  In su rance  Com pany  
{u b i sup.), pronounced by the Court of Appeal in  
1903. In  A nge l’s ease one of the Lords Justices 
expressed himself on th is point in  terms of 
dissent from his colleagues.

This question admits of ready answer as soon 
as i t  is ascertained what is the true test by 
which a court is to be guided. Really the choice 
lies between two tests. One is tha t a ship has 
become a constructive to ta l loss i f  the cost of 
repairing her would exceed her value when 
repaired. The other is tha t she has become 
so when a prudent uninsured owner would 
not repair her having regard to a ll the circum
stances. I f  the former test be adopted, then this 
appeal must be dismissed, because the cost of 
repairs here is 11,000?., and the repaired value is 
12,0002. I f  the la tte r test be adopted, then the 
appeal must be allowed, fo r no sensible man

would have repaired this ship i f  he could have 
made a better th ing  of i t  by selling her as a wreck, 
and i t  is found tha t he could have done so. I f  
th is were an open question, there seems to me 
ground fo r arguing tha t the former is the sound 
view. B u t I  th ink  tha t th is is not really an open 
question, notwithstanding the recent decision in  
A n g e l’s case. I  w ill not enter upon a criticism  of 
the authorities. I  have had the advantage of 
seeing in  p rin t the opinion of Lord  Collins, who 
fu lly  discusses them, and I  agree in  his conclu
sion. When once the test of what a prudent 
uninsured owner would do, whether he would sell 
the ship where she lies or repair her, is admitted, 
i t  follows tha t the value of the ship where she lies 
must enter in to  the calculation, and th is test has 
been la id down repeatedly by many high autho
rities over a long period of time. I  th ink  tha t i t  
was too late to disturb i t  in  1903. I  w ill merely 
add that, in  my opinion, the rule can only apply 
where there has been a wreck or something 
equivalent to a wreck. I f  an owner tried  to treat 
as a. constructive to ta l loss such a case as was 
put in  argument, of a vessel worth 5000?. as she 
lay damaged in  harbour after a storm, which 
would cost 6000?. to make her f i t  to take the sea, 
and would then be worth only 10,0002. as 
repaired, he would fa il. Among other reasons, 
the loss would not be by perils of the sea. 
Accordingly, I  am of opinion tha t the appeal 
should be allowed.

Lord R o b e r t s o n .—M y L o rd s : I  find i t  impos
sible to refuse the demand of the appellants. 
When a ship has been damaged during a voyage 
the practical question is, Shall she be repaired or 
abandoned P The pros and cons on th is question 
are, as i t  seems to me, necessarily of a com
mercial and pecuniary nature, and necessarily 
looked a t from  the standpoint of the person 
whose pocket is affected. I t  follows tha t a 
balance-sheet has to be drawn up, showing what 
is gained and what is lost by repairing on the one 
hand and by abandoning on the other. Now, I  
am unable to see how such a balance-sheet can be 
accurate unless i t  includes the corpus of the 
damaged ship. The curious part of the 
respondents’ case is tha t they do include it, 
bu t only on one side of the account, fo r i t  is 
part o f the value of the ship, i f  repaired. I  can 
see no reason why i t  should not enter the account 
on the opposite hypothesis—tha t the ship is not 
repaired—and i t  would unquestionably do so, as 
m atter of business, in  determining the decision of 
any rational man who had to consider the 
question. I t  was urged, however, that, in  a 
contract of insurance, what is insured is the ship 
as a thing, and not in  its relation to the commercial 
enterprises of its  owner. W hile, as presented, this 
sounds plausible, i t  is fallacious. W hat is insured 
is the life  of the ship as a liv ing  instrument of 
commerce; and the owner is not credited w ith 
any romantic attachment to the ship, so tha t he 
w ill keep life  in  her at a ll costs even to the sacrifice 
of the commerce of which she is an instrument. 
Again, there is nothing in  the argument tha t the 
wrecked ship, i f  abandoned, may, after all, be 
bought and resuscitated and resume activ ity  in  
other hands. This merely means tha t a wrong 
judgment was come to on the question of fact, and 
tha t the cost of repair was well-spent money 
instead of, as was thought, ill-spent money. But, 
whichever view be taken of the present contro-
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versy, some conclusion must be come to in  each 
case on the question whether i t  is worth while to 
repair, and the argument necessarily assumes, in  
any case in  hand, tha t the conclusion come to is 
righ t. In  what I  have said I  have proceeded on 
the assumption that, in  ascertaining whether 
there is a constructive to ta l loss, one has to hold 
an inquest, as i t  were, and consider whether the 
ship shall be repaired or shall be abandoned. I  
do so, firs t of all, because I  do not see how there 
can be such a th ing  as a constructive to ta l loss 
"without th is being done; and, secondly, because i t  
has fo r long been laid down by very high authorities 
that the criterion is the presumable judgment of 
the owner, on the footing of his being uninsured 
and acting in  his own interests. I  desire to say 
th a t my judgment is given on principle, and not 
merely on authority.

Lord Co l l in s .—M y L o rd s : This is v irtua lly  
an appeal from the judgment of the Court of 
Appeal in  A nge l v. M erchan ts ’ M a r in e  Insu rance  
Com pany (u b i sup.), and raises the question 
whether, in  determining whether a ship seriously 
damaged by perils insured against can be treated 
as a constructive to ta l loss, the owner is entitled 
to add the break-up value of the wreck to  the 
estimated cost of repairs. The circumstances 
which w ill ju s tify  an owner in  abandoning bis 
vessel when he elects not to  repair her are thus 
stated in  A rnould on Marine Insurance, 5th 
edit., p. 1003 : “  On tha t question the rule of law 
is clearly established, bu t variously expressed. 
By Blackburn, J. i t  is said ‘ the question between 
the assured and the underwriters on a ship is 
whether the damage sustained may be so fa r 
repaired as to keep i t  a ship, though not perhaps 
so good a ship as i t  was before, w ithout expending 
on i t  more than i t  would be worth ’ : (R a n k in  v. 
P o tte r, u b i sup.). By Tindal, C.J. i t  is said to be 
tha t ‘ where the damage to the ship is so great 
from the perils insured against as tha t the owner 
cannot pu t her in  a state of repair necessary fo r 
the pursuing of the voyage insured, except at 
an expense greater than the value of the 
ship, he is not bound to incur tha t expense, 
t>ut is at liberty to  abandon, and treat the loss as a 
to ta l loss ’ : (Benson v. C hapm an, 6 M. & G. 792). 
The same th ing  as more briefly expressed by 
Batteson, J. ( I r v in g  v. M a n n in g , u b i sup.) is thus :
1 Would a prudent owner uninsured repair ? ’ or 
rather, as Wilde, B. said (G ra inge r v. M a r t in ,  u b i 
sup.), ‘Would he sell unrepaired ? ’ ”

On the same subject Blackburn, J . thus ex
presses himself in  K e m p  v. H a llid a y  (u b i s u p .) : 
”  The question whether i t  is practicable to save the 
subject-matter w ith in  the meaning of the phrase 
as explained by Maule, J. in  Moss v. S m ith  (u b i sup.) 
has been differently le ft to the ju ry . In  G ardner 
v- S a lvador (1 Moo. & R. 116) Bayley, B. le ft i t  
to  the ju ry  to say whether by means w ith in  the 
reach of the captain, which he could reasonably 
use, the ship could be saved. The mode of 
pu tting  the question generally adopted has been 
to ask whether a prudent uninsured owner would 
have done it.  In  Rosetto v. G urney  (11 0. B. 176) 
hhe court, approving of what has been said by 
Maule, J. in  Moss v. S m ith  (u b i sup.), state the 
rule thus : ‘ I f  the damage is repairable, the loss is 
tota l or partia l according to circumstances. I f  
the damage cannot be repaired w ithout laying out 
more money than the th ing  is worth, the repara
tion is impracticable, and therefore, as between

the underwriters and the assured, impossible.’ 
The three modes of expression a ll seem to me to 
convey the same idea. No means which would 
cost more than the object is worth can be con
sidered reasonable, and a prudent uninsured 
owner would not adopt them. B u t i f  the means 
w ith in  his reach would cost less than the object 
is worth, a prudent uninsured owner would adopt 
them rather than suffer the th ing to perish; 
though a prudent insured owner, especially i f  
insured in  a valued policy, would probably act 
otherwise i f  the law perm itted h im  by doing so to 
recover from the underwriters fo r a to ta l loss.”  
A  few lines fu rthe r on he continues : “ In  consider
ing whether i t  was reasonable to raise the ship 
and cargo in  the present case, I  th ink  tha t every 
circumstance tending to increase or dim inish 
the necessary outlay, and every circumstance 
tending to increase or dim inish the benefit to 
be derived from  tha t outlay ought to be taken 
in to account; and amongst those the fact tha t 
cargo would be saved by the operation and would 
contribute to the expense seems to me a very 
im portant element.”  As appears then from  the 
passages cited, the test usually applied at tha t 
time (1865) was what would a prudent uninsured 
owner do in  the circumstances, and the same test 
has continued to be applied ever since, and was 
approved by the House of Lords as lately as 1898 
in  S a ilin g  S h ip  B la irm o re  Com pany v. M acred ie  
(u b i sup.).

F irst, then, dealing w ith the specific issue raised 
on th is appeal, apart from  authority, what part, i f  
any, ought the break-up value of the hull to  have 
as a factor in  the calculation of the cost of tu rn 
ing the wreck in to  a navigable ship as com
pared w ith  the value of the ship when so made 
navigable P Suppose tha t the owner, finding 
himself in  possession of a ship which, as the 
result o f a sea peril, can be sold only at a 
break-up price, sells it, and suppose tha t the 
purchaser elects to try  the experiment of repair
ing her, and then reckons up the cost^ at 
which he has completed the whole operation. 
Obviously he would have to count the cost at 
which he had bought the wreck. W hy is not the 
owner in  the like  position if, instead ^of selling 
the wreck, he has applied the materials to be 
used in  bringing in to  existence a navigable ship p 
He owned materials which had a certain saleable 
value, and he was free to dispose of them as he 
chose; instead of realising the ir value he has 
utilised them in  the process of tu rn ing  the wreck 
in to  a navigable ship. W hy is the saleable value 
of those materials not equally a factor in  the 
calculation of the cost at which he brought in to 
being a navigable ship ? I t  seems to me tha t no 
prudent uninsured owner could be expected to 
leave out of his calculation the realisable value 
of the wreck. The above reasoning assumes 
throughout tha t only the break-up value of the 
wreck can be introduced in to  the calculation.

Lord  Campbell so treats i t  in  F le m in g  v. 
S m ith  (u b i sup.) when he says: “  I f  a prudent 
person uninsured would not have repaired 
the vessel, bu t would have sold i t  to  be broken 
up, tha t amounts to a to ta l loss.”  To assume 
tha t the wreck has a saleable value as a ship 
would be to accept a hypothesis inconsistent 
w ith  the assumption on which a constructive 
to ta l loss is based, fo r the existence of such a 
market value is inconsistent w ith  the hypothesis
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tha t no prudent uninsured owner would repair, 
since we cannot assume tha t purchasers are 
less prudent than the hypothetical uninsured 
owner; and, since they are prepared to give more 
than a break-up price fo r the wreck, i t  may 
be presumed tha t i t  is because they see the ir way 
to making i t  navigable at a cost which i t  w ill be 
worth the ir while to incur. These being the 
general considerations underlying the case, i t  
remains to consider the state of the authorities 
when A nge l v. M erchan ts ’ M a r in e  In su ra n ce  
Com pany (u b i sup.) was decided. There are very 
few instances in  which the precise point which 
has been raised here is discussed. The most 
im portant is the case of Young v. T u r in g  (u b i 
sup.), which contains a clear expression of opinion 
directly in  point. There, on a claim as fo r a 
to ta l loss, Tinaal, C.J., who tried the case, in  
summing up to ld  the ju ry  tha t in  considering 
whether the I obb was partia l or to ta l they ought to 
look at “ a ll the circumstances attending the ship,”  
and to judge whether under a ll those circum
stances a prudent owner, i f  uninsured, would have 
declined to repair the ship. I t  was proved tha t 
the ship as she lay “  to sell fo r the purpose of 
being broken up ”  was worth 7001. On a b ill of 
exceptions to th is direction Lo rd  Abinger, C.B., 
in  delivering the unanimous judgment of the 
Court of Exchequer Chamber, thus expressed 
himself : “ The Lord  Chief Justice has la id  down 
the usual and recognised rule, tha t the ju ry  ought 
to consider whether, under a ll the circumstances 
attending the ship, a prudent owner, i f  uninsured, 
would have repaired the vessel. Now, to the value 
of the repairs must be added her value as she 
lay in  the dock; tha t is to  say, to 46151.” —the 
estimated cost of the repairs—“  must be added
7001., making 5315Z. as the cost ” —tha t is to say, 
the cost of the repairs. He therefore clearly 
treats the break-up value of the wreck as one of 
the factors to be reckoned in  the estimated cost 
o f reparation by the uninsured owner. This 
weighty utterance was put aside in  A n g e l’s case 
as a mere dictum of Lord Abinger, and the same 
view was pressed upon us here. B u t whether i t  
be a dictum or a decision, i t  has the authority, 
not of Lord  Abinger alone, but of the E x 
chequer Chamber, which must have consisted 
of at least five, and probably of seven, judges 
drawn from  the Courts of Queen’s Bench and 
Exchequer, not to  mention Tindal, C.J., whose 
direction was upheld. Their names do not appear 
in  the report. B u t is i t  fa ir  to say tha t th is pro
nouncement in  its  context was merely an ob ite r  
d ic tu m  1 I  th ink  not. The learned Chief Baron 
has begun by overruling the firs t exception, which 
complained of the direction that the value of the 
policy was immaterial and m ight be disregarded. 
He then addresses himself to what, later on, he 
describes as the “  substantial fact ” —tha t is, tha t 
“  her value when repaired is less than the cost.”  
I t  is in  the process of ascertaining this fact tha t 
he addresses himself a t the outset to s ifting  the 
evidence as to the cost of repairs in  view of the 
direction of the Chief Justice which was excepted 
to, tha t the ju ry  should take in to  the ir considera
tion  “  a ll the circumstances tha t affected the ship,”  
and tha t evidence as to the break-up value of 
the ship was before them, as to which, apparently, 
there was no conflict. I t  must be remembered 
tha t the cost of repairs was not an agreed figure, 
but had been put variously by the English

witnesses as 35301. and 46151., as the learned 
Chief Baron points out. On the other hand, 
the value of the ship when repaired was not an 
agreed figure, though the Dutch witnesses had 
put i t  a t 29151. The English evidence did not 
fix  a definite sum, bu t pu t i t  tha t i f  the ship 
could have got a B ritish  register i t  would have 
been worth more than the repairs. The ju ry  had 
given a general verdict, not ascertaining the 
figures, and the contention of the defendants tha t 
the loss was partia l only rendered an examination 
of the figures on either side of the account 
desirable. I t  seems to me impossible, in  these 
circumstances, to say tha t the break-up value of 
the wreck was immaterial to  the calculation. 
Clearly the learned judges who agreed in  the 
judgment must have regarded i t  as material to 
the decision, and so likewise must the counsel in  
the case who caused the figure to be set out in  
the b ill o f exceptions. The decision as to the 
effect of the value being named in  the policy was 
affirmed in  the House of Lords in  I r v in g  v. 
M a n n in g  (u b i sup.), and the test there applied of 
the prudent uninsured owner was approved. No 
adverse comment seems to have come from  any 
source upon the passage here in  question. I f  any 
such criticism  had been made or thought applic
able, i t  is very strange tha t in  the unanimous 
opinion of the advising judges, said to have been 
prepared by Parke, B., where the test question is 
restated, having the expressions used in  the judg
ment in  Young v. T u r in g  necessarily and specially 
before them, they should not have drawn attention 
to the flaw, i f  such they deemed it, in  the statement 
of what factors should be taken in to  consideration 
on the question “  what a prudent uninsured 
owner would have done in  the state in  which the 
vessel was placed by the perils insured, against.”  

There are two other im portant expressions of 
jud ic ia l opinion directly in  point—namely, tha t 
of.M artin , B. in  advising the House of Lords in  
R a n k in  v. P o tte r  (u b i sup.), and tha t of Bram- 
well, B. on the same occasion. Both these state
ments are important, not merely as expressions 
of opinion by specially competent authorities, but 
as evidence of what was regarded as settled law 
at tha t time. They state the proposition, which 
is that involved in  this case, as though i t  stood 
outside controversy, needing no argument or 
exposition, and they m ight well do so, as the law 
la id  down on thiB subject in  Young  v. T u r in g  
had, so fa r as appears, never been jud ic ia lly  ques
tioned up to tha t time. N or is i t  fa ir in  th is 
case either to dismiss these statements as mere 
ob ite r d ic ta . I t  is true tha t the learned judges 
were only advising the House, and not deciding 
the question before it, but i t  was essential to  their 
argument to establish a to ta l loss of the ship as 
bringing about a to ta l loss of the fre ight, as to 
which the question of abandonment was raised 
fo r decision in  the House of Lords, and on the 
figures quoted the proposition affirmed was vita l 
to the ir conclusion. I  do not th ink  i t  necessary 
to refer to the observations of Lord Blackburn in 
A itc h is o n  v. Lohre  (u b i sup.), on which both sides 
relied equally, but they do not appear to me to 
form  a safe ground fo r an inference either way. 
Since then, and before the decision of A nge l’s 
case in  1903, Barnes, J. in  The T h o rn h ill (not 
reported) and in  M a rte n  v. Sydney L lo y d ’s (u b i 
sup.) and Phillimore, J. in  Beaver L in e  v. London  
and  P ro v in c ia l M a r in e  Insu rance  C om pany (u b i



MARITIME LAW CASES. 57

H . of L .] M a c b e th  a n d  C o . v M a r it im e  I n s u r a n c e  C o m p a n y .

sup.) and W alton, J. in  W ild  Bose S team ship  
Com pany v. Jupe  (u b i sup.) have expressed 
opinions in  favour of the contention of the appel
lants in  this case: (see Arnould on Marine 
Insurance, 7th edit., p. 1268). An attempt was 
made in  the argument to suggest tha t the judg 
ment of Maule, J. in  Moss v. S m ith  (u b i sup.) 
had somehow altered the law as received up to 
tha t time, and tha t the test of what the prudent 
uninsured owner would do was no longer applic
able since tha t decision, but this contention is 
quite inconsistent w ith the opinion of B lack
burn, J. in  K e m p  v. H a llid a y  to  which I  have 
already referred, as well as w ith  a series of later 
authorities in  which the old test has been treated 
as s til l applicable. Neither does there seem to 
be any force in  the observation of Mathew, L .J . 
that the increased facilities of communication in  
more modern times have made the test no longer 
applicable. No doubt the prudent uninsured 
owner now has probably more complete inform a
tion at his disposal than he m ight have had 
formerly, but i t  is d ifficu lt to see what possible 
bearing this fact can have upon the principle 
involved. The more complete the inform ation at 
bis disposal the more accurate is his decision 
like ly  to be. No case has been cited before Angel's  
case which in  terms threw any doubt upon the 
proposition affirmed in  Young  v. T u r in g  and in  
the other jud ic ia l opinions above cited, and the 
fact is th a t on investigation i t  w ill be found 
that the attack upon them rests not on any 
judic ia l pronouncement w ith respect to them, 
but upon the views put forward in  Mr. M cA rthur’s 
book on Marine Insurance, firs t published in 
1885. These views have been adopted by the 
editors of the seventh edition of A rnould on 
Marine Insurance, and found favour w ith the 
learned judges who formed the m ajority in  
Angel's  case. The works of average adjusters are 
Co doubt sometimes referred to in  cases of th is 
class, but M r. M cA rthur’s views are not, appa
rently, universally accepted by average adjusters, 
and, as he himself admits, are strongly opposed 
by an authority among them no less eminent 
tban himself, Mr. Lowndes, in  his work on Marine 
Insurance, as well as by Mr. Gow : (see M cArthur, 
2nd edit. 1890, p. 149, note g ; Lowndes, 2nd edit., 
8‘ 135 ; Gow on Marine Insurance, 2nd edit., p. 150, 
Rote). I t  is to be noted tha t Mr. M cA rthur h im 
self, as well as M r. Lowndes, treat Young  v. T u r in g  
as a decision on the point. H is chief arguments 
against the rule contended fo r are : (1) That i t  
m ight apply where the ship as i t  stood could be 
sold fo r more than the break-up value, an hypo
thesis which is excluded, as has already been 
pointed out, by the terms of the rule i ts e lf ; 
(2) the analogy of the practice in  cases of con
structive to ta l loss of cargo. But, as pointed 
out by Mr. Scrutton in  argument, and by Mr. 
LowndeB in  his book (2nd edit., sect. 133, note), 
the analogy between ship and cargo cannot fo r 
special reasons be made good. I t  remains to 
consider the passage inserted by tbe present 
editors in  the seventh edition of A rnould on 
Marine Insurance (see sect. 1124). This is really 
an expansion of M r. M cA rthu r’s view, but they 
are undoubtedly the originators of the notion 
tha t the passage cited from  Young  v. T u r in g  was 
1 a dictum of Lord  Abinger.”

B u t underlying the whole position is the fallacy 
tha t where in  the statement of the uninsured 

V o l . X I ,  N . S.

[H . of  L.

I owner test the break-up value of the ship is not 
expressly mentioned i t  must be deemed to be 
excluded. In  this way they claim as authorities in  
the ir favour every case in  which the proposition is 
stated in  general terms, as, fo r instance, where 
Lord Watson, whom they quote, says, in  S a ilin g  
S h ip  B la irm o re  Com pany v. M acred ie  (u b i sup.),
“  in  order to instruct a to ta l constructive loss 

. i t  must be shown tha t a shipowner of 
ordinary prudence and uninsured would not have 
gone to the expense of raising and repairing the 
vessel, but would have le ft ber at the bottom of 
the sea, because her market value when raised 
and repaired would probably be less than the cost 
of restoration and repair.”  They treat th is as 
an authority inconsistent w ith the so-called 
dictum in  Young  v. T u r in g . B u t what is there 
in  the language there used to exclude the break
up value of the hu ll as a factor in  the “  cost of 
reparation and repair,”  to the carrying out of 
which i t  is by hypothesis applied? They like 
wise treat as an authority in  the ir favour the 
direction of Tindal, O.J. in  Benson v. C hapm an  
(u b i sup.) tha t “  where the damage to the ship is 
so great from the perils insured against as tha t 
the owner cannot pu t her in  a state of repair 
necessary fo r the pursuing of the voyage insured 
except at an expense greater than the value of 
the ship, he is not bound to incur tha t expense, 
but is at liberty to abandon, and treat the loss as 
a to ta l loss.”  We are dealing, be i t  observed, 
w ith  an owner deemed to be uninsured, whose 
vessel, which has never ceased to be his property, 
is ly ing  at the bottom of the sea. She is a 
necessary factor in  the formation of the repaired 
ship which i t  is proposed to bring in to being ; at 
whose cost, i t  may be asked, except tha t of her 
owner is she contributed to the new entity  which, 
is to be formed by the process of reparation ?

I t  seems to me that the direction of Tindal, O .J, 
so fa r from asserting that the value of a necessary 
factor in  the reparation is to be excluded from  
the computation of the cost of tha t operation, 
throws the onus of making i t  good upon those 
who contend fo r such an inference. I t  is perhaps 
worth noting that, though the last edition of 
Arnould fo r which he was himself responsible 
was published as late as 1857, tha t is more than 
fifteen years after Young v. T u r in g  was decided, 
the decision remained unquestioned in  tha t work 
through a ll editions up to the seventh, the firs t 
by the present editors, published sixty years after 
the case was decided. May i t  not be possible 
tha t “ the misconception which has,”  according 
to these learned editors, “  been allowed to find its 
way in to  the minds of more than one of our 
learned judges,”  and is “  partly  due to an ob ite r  
d ic tu m  of Lord Abinger,”  may in tru th  have 
found its way elsewhere ? W ith  regard to the 
decision in A nge l's  case I  should perhaps add one 
word. Though Vaughan W illiams, L.J. did not 
form ally differ, i t  was because he thought that 
the facts were not sufficiently ascertained to 
warrant him in  differing from  the learned judge 
in the court below. B u t the whole tra in  of 
reasoning in  his judgment is directed to com
bating the proposition fo r which the respondents 
in  th is case contend. S tirling , L.J. seems also to 
have fe lt some misgiving as to whether the 
question was really raised upon the facts, but no 
doubt, on the assumption tha t i t  was, he, as well 
as Mathew, L .J., answered i t  in  favour of the
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present respondents. W it’n the greatest possible 
respect fo r these learned judges, and fo r the 
reasons which I  have given, I  feel compelled to 
differ from them. In  my opinion the judgment 
should be fo r the appellants.

Judgm ent appealed f r o m  reversed. Respon
dents to p a y  to the appellants  th e ir  costs in  
th is  House and  below.

Solicitors fo r the appellants, H o lm a n , B ird -  
wood, and Co.

Solicitors fo r the respondents, W altons, John
son, B ubb, and W hatton.

collision which took place in  the river Thames 
on the 16th Dec. 1906, about midday, between 
the two vessels, when the Leeuw arden  was going 
down and the G u ild h a ll coming up the river.

The defendants, the owners of the G u ild h a ll,  
counter-claimed fo r damages.

The facts appear sufficiently from the head- 
note above, and are fu lly  set out in  the report 
in  the courts below.

Bucknill, J. found the Leeuw arden  alone to 
blame, but th is decision was reversed by the 
Court of Appeal, who held the G u ild h a ll alone to 
blame.

The owners of the G u ild h a ll appealed.

Tuesday, A p r i l  7, 1908.
(Before the L ord  Ch a n c e l l o r  (Loreburn), 

Lords A s h b o u r n e , M a c n a g h t e n , R o b e r t
son, A t k in s o n , and Co l l in s , with Nautical 
Assessors.)

Ow n e r s  of t h e  G u il d h a l l «. G e n e r a l  St e a m  
N a v ig a t io n  Co m p a n y ; T h e  G u il d h a l l , (a) 

on  a p p e a l  fr o m  t h e  court  of a p p e a l  in
E N G L A N D .

C o llis io n — Steam  vessels m eeting in  Thames— 
— R is k  o f  co llis io n— C u cko ld ’s P o in t— Thames 
B y-la w s  1898, a rt. 46.

B y  a rt. 46 o f the Thames B y-la w s  1898, “  W hen  
two steam vessels proceeding in  opposite d irec 
tions, the one u p  and the other dow n the r iv e r,  
are approach ing  each o ther so as to invo lve r is k  
o f co llis io n , they sh a ll pass p o r t  side to p o rt 
side.”

Two steam vessels were m eeting in  the Thames in  
broad d a y lig h t, the tide  a t the tim e  being flood. 
The vessel com ing up  the r iv e r  was under a s ta r
board helm to rou n d  C ucko ld  P o in t, and was 
a l i t t le  to the sou thw ard  o f  m id -channe l, when 
those on board he r saw the other vessel w ith  her 
sta rboa rd  side open to them  about 400 ya rds  off 
and h a lf  a p o in t  on th e ir  s ta rboard  bow. The 
vessel com ing u p  the r iv e r  sounded two short 
blasts on her w h istle , to w h ich  the other vessel 
rep lied  w ith  one, and ported  her helm, whereupon  
the engines o f  the vessel com ing up were reversed, 
and, a lthough  the engines o f  the vessel com ing  
dow n were also reversed, a co llis io n  took place, 
the vessels m eeting n e a rly  end on.

H e ld , th a t the vessel com ing down was solely to 
blame f o r  the co llis ion , as she was no t ju s t if ie d  
in  p o rtin g , fo r  i f  she had  kept her course they 
w ou ld  have passed clear, s ta rboard  side to s ta r
board side, and  they were not, when they f i r s t  
saw each other, app roach ing  “  so as to invo lve  
r is k  o f  co llis ion ,”  and a r t. 46 o f the Thames 
B y-law s d id  n o t app ly .

Judgm en t o f  the cou rt below reversed on the 
fac ts .

A p p e a l  from a judgment of the Court of Appeal 
(Lord Alverstone, C.J., Buckley and Kennedy, 
L.JJ.), s itting  w ith  nautical assessors, who had 
reversed a decision of Bucknill, J. s itting  in  the 
Adm ira lty  Division w ith nautical assessors.

The case is reported 10 Asp. Mar. Law Cas. 
585 ; 98 L . T. Rep. 7 ; (1908) 1 P. 29.

The action was brought by the General Steam 
Navigation Company, the owners of the steam
ship Leeuw arden, against the owners of the steam
ship G u ild h a ll to recover damages in  respect of a

L a in g , K.C. and D awson M il le r ,  fo r the appel
lants, argued tha t i t  was a pure question of fact 
fo r the judge at the tria l. When the vessels firs t 
saw each other there was no risk of collision if  
each had kept her course, and the G u ild h a ll acted 
quite rig h tly  under the circumstances. In  any 
case both vessels must be held to blame. The 
cases of The C leopatra  (Swabey, 135) and The 
Odessa (46 L . T. Rep. 77 ; 4 Asp. Mar. Law Cas. 
93), which were cited in  the court below, have no 
bearing on this case. See also

The Lady Wodehouse, 2 Tim es L . Rep. 252.

B u t le r  A s p in a ll, K.C. and A . D . Bateson, fo r the 
respondents, contended tha t the Leeuw arden  was 
not to blame, and was r ig h t in  porting her helm. 
The vessels were approaching so as to  involve 
risk of collision w ith in  the meaning of art. 46 of 
the Thames By-laws. They were nearly end on 
to each other, and i f  the G u ild h a ll had obeyed 
the rule and ported a very lit t le  they would 
have passed port side to port side in  perfect 
safety.

L a in g , K.C. was heard in  reply.
A t  the conclusion of the arguments their 

Lordships gave judgment as follows
The L o r d  Ch a n c e llo r  (Loreburn).—-My 

Lords : In  my opinion this appeal ought to 
prevail. I  w ill not advert to the peculiar circum
stance tha t in  th is case the vessel whose evidence 
was entirely disbelieved by the judge of firs t 
instance nevertheless prevailed in  the Court of 
Appeal. I  th ink  tha t the real point is whether, 
when these two ships firs t saw one another, there 
was risk of collision, and accordingly, whether 
rule 46 applies. In  my opinion there was not 
risk of collision, and rule 46 does not apply. I  
th ink  tha t i t  was an ordinary case of two ships 
meeting while they were rounding a bend in the 
river. I t  seems to me tha t i f  the Leeuw arden  
had proceeded on a steady down river course, 
keeping a lit t le  north of the centre of the river, 
which was her position, and the G u ild h a ll had 
steered the course which she actually did steer, 
there would have been no collision, and there was 
no risk of any collision. W hat happened was 
tha t as soon as the G u ild h a ll saw the Leeuw arden  
she signalled to her tha t she was under a star
board helm. The Leeuw arden  at tha t time had 
stopped her engines, and she immediately pro
ceeded to port her helm and to go ahead. That 
was the manœuvre which, in  my opinion, brought 
about the collision, fo r which I  th ink tha t the 
Leeuw arden  was solely to blame, and I  cannot 
myself doubt tha t Bucknill, J. w ith the assessors 
who sat w ith  him and saw the witnesses, heard 
the evidence, and observed the course of the(a) Reported by C. E. M a l d e n , Esq., Barrister-at-Law.
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tr ia l, had the best opportunity of form ing an 
accurate conclusion upon this, which was simply 
a question of fact.

L o e d  A s h b o u b n e .—M y L o rd s : I  entirely 
agree w ith  the Lord  Chancellor tha t th is appeal 
should be allowed. I  can see no difficulty, nor 
any suggestion of any point of law. I t  seems 
to me to be purely a question of fact. In  the 
court of firs t instance Bucknill, J. appears to 
have tried  out the case fu lly  and fa irly , giving 
due weight to, and dealing w ith, a ll the evidence 
which was adduced before him, and he arrived at 
a conclusion, and expressed no shadow of doubt 
as to its correctness. He submitted to the 
gentlemen who were advising him  as nautical 
assessors certain questions which they answered 
w ithout hesitation, and the answer was this, tha t 
the ship of the respondents was in  fau lt, and was 
not justified in  porting, and tha t i f  tha t had not 
been done there would have been no accident or 
catastrophe, and the ships would have proceeded 
in  safety. Under these circumstances I  do not 
th ink  i t  necessary to say more than this, tha t I  
th ink  tha t the cases should be very rare indeed—
I  can conceive few cases in  which I  would do i t  
myself—in  which an appeal should be encouraged 
or sanctioned on questions of fact which have 
been fu lly  thought out and examined by the 
court of firs t instance, and on which opinions 
have been given w ithout hesitation, after fu l l  
consideration, and w ith  fu l l  knowledge by others 
who were assisting the learned judge in  hearing 
cases of th is kind.

Lord M a c n a g h t e n .—M y Lords : I  agree.
Lord  R o b er tso n .—M y L o rds : I  confess that 

I  have read the judgment of Lord  Alverstone, O. J. 
w ith some surprise, because he accounts fo r the 
judgment which he proceeded to reverse by the 
circumstance tha t the court had wholly disbelieved 
the case which the then appellants brought into 
court. Now, I  must confess tha t I  have the 
greatest d ifficulty in  seeing how a case can survive 
and be given effect to by a Court of Appeal when 
the whole of the material evidence upon which i t  
is based was disbelieved by the court which heard 
it, and tha t disbelief was agreed in  by the court 
which reversed. I t  seems to me tha t the points 
upon which the case of the then appellants was 
disbelieved are essential to its  success. They 
include, to begin w ith, the position of the 
G u ild h a ll. I f  the position of the G u ild h a ll is to 
he treated as an open question, i t  seems to me tha t 
the case goes by the board. The position of the 
two vessels must firs t be ascertained in  order to 
know whether they were approaching one another 
w ith reasonable risk of collision ; and accordingly 
I  find in  the judgments which are immediately 
under review sufficient ground fo r the reversal 
which your Lordship has proposed.

Lord A t k in s o n .—M y Lords : I  concur. I  am 
clearly of opinion tha t when the vessels firs t came 
in  sight of each other there was no risk of 
collision whatever; tha t they m ight have pro
ceeded on the ir respective courses, and passed 
w ith  perfect safety; and tha t the collision was 
brought about by a rather ill-judged and unin
te lligent attempt of the captain of the Leeuw arden  
to pass port side to port side notwithstanding 
tha t he had got a distinct warning from the G u ild 
h a ll tha t tha t vessel intended to continue under 
a starboard helm. I  therefore th ink  tha t the

[P r iv . Co.

judgm ent of Bucknill, J. was rig h t and should be 
restored.

Lord  Co l l in s .—M y Lords : I  agree.
O rder appealed f ro m  reversed. Decree o f  

B u c k n ill,  J . restored. Respondents to p a y  
the appellants th e ir  costs here an d  below.

Solicitors: fo r the appellants, D ow n ing , H a n d -  
cock, M id d le to n , and Lew is , fo r B o lam , M id d le to n , 
and Go., Sunderland; fo r the respondents, W illia m  
B a th a m  and Son.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL .

Feb. 12,13, and A p r i l  2,1908.
(Present: The R igh t Hons, the Earl of H a ls - 

b u r y , Lords M a c n a g h te n  and A t k in s o n , and 
Sir A r t h u r  W il s o n .)

E ast L o n d o n  H a e b o u e  B o a r d  v . Ca l e d o n ia  
Sh ip p in g  C o m p a n y ; Sa m e  v . Co l o n ia l  
F is h e r ie s  Co m p a n y  (Consolidated A p 
peals). (a)

ON A P P E A L  F R O M  T H E  S U P R E M E  C O U R T OF 
T H E  C A P E  OF GOOD H O P E .

A u th o r ity  o f  harbourm aste r — M o o rin g  — N e g li
gence— A b n o rm a l flood— L ia b i l i t y  o f ha rbour 
a u th o r ity .

A  ha rbourm aste r ordered two vessels to be removed 
f r o m  th e ir  m oorings in  a r iv e r  f o r  a tem pora ry  
purpose, and to be moored in  a lesŝ  secure 
pos ition . W h ile  they were in  th is  p o s itio n  an  
abnorm a l and  unprecedented flo o d  occurred, and  
the vessels were d rive n  f r o m  th e ir  m oorings and  
sustained damage. There was evidence th a t the 
vessels m ig h t have been moved back to th e ir  
o r ig in a l p o s it io n  before the occurrence o f  the

H e ld , th a t the ha rbourm aste r acted w ith in  the 
scope o f  h is a u th o r ity , and  th a t the ha rbou r 
a u th o r ity  were lia b le  f o r  the damage to the 
vessels.

Judgm ent o f  the cou rt below affirm ed.
C o n s o l id a t e d  appeals from  a judgment of the 
Supreme Court of the Colony of the Cape of 
Good Hope, dated the 6th Sept. 1906.

The appellants (defendants in  the action) were 
the East London Harbour Board constituted 
under the provisions of A c t No. 36 of 1896 of 
the Colony of the Cape of Good Hope, and had the 
control and management of the harbour of East 
London in  the colony. The respondents the 
Caledonia Landing, Shipping, and Salvage Com
pany L im ited, were a jo in t stock company 
incorporated at Edinburgh under the Companies 
Acts 1862 to 1900 and carrying on business in  
the colony and elsewhere, and at the time herein
after referred to were the owners of the steam- 
tug  Caledonia. The respondents the Colonial 
Fisheries Company L im ited, were a lim ited 
lia b ility  company incorporated under the Com
panies A c t No. 25 of 1892 of the colony and 
having the ir registered office at East London, and 
were the owners of the wooden coal hulk N in i.

In  the month of Oct. 1905 the C aledonia  
and the N in i ,  which were ly ing  moored in  the 
Buffalo R iver at Bast London, were moved from

(«Reported by O. E. Malden, Esq., Barriater-at-Law.
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the ir moorings and remoored alongside a Govern
ment hu lk called the A lp h a , which was herself 
moored ahead and astern in  the river heading up 
stream. The removal of the vessels from the ir 
former berths and the ir remooring alongside the 
A lp h a  was carried out under the superintendence 
of a duly licensed p ilo t fo r the port o f Bast 
London, on the instructions of the port captain, 
an official in  the employment of the appellants, 
and was done fo r the purpose of clearing the 
course fo r the annual regatta which was about to 
be held at East London. The regatta was con
cluded by the afternoon of the 9th Oct. On the 
evening of the 10th Oct., owing to an abnormal 
and unprecedented flood or freshet which came 
down the river in  consequence of heavy rains, the 
A lp h a  dragged her anchors and the N in i  and 
C aledonia  broke from the ir moorings, the N in i  
going ashore and suffering damage, and the 
C aledonia  being driven out to sea and lost. The 
question to be determined in  th is appeal was 
whether the appellants, in  the circumstances, were 
responsible to the respondents fo r the said damage 
and loss.

On the 21st May 1906 the respondents the 
Caledonia Landing, Shipping, and Salvage Com
pany L im ited  institu ted an action in  the 
Supreme Court against the appellants as defen
dants claiming (1) the sum of 40001. as damages 
sustained by reason of the wrongful and unlawful 
conduct and negligence of the appellants in  
removing from her berth and fastening improperly 
and w ithout sufficient care to a certain hulk, the 
A lp h a , the respondents’ tug  Caledonia, whereby 
the said tug broke adrift, and w ith her appurten
ances was wholly lost; (2) interest a tempore  
morae ; (3) alternative re lie f; and (4) costs of 
suit. On the same day the respondents the 
Colonial Fisheries Company L im ited  institu ted 
an action against the appellants as defendants 
claiming in sim ilar terms 345Z. as damages fo r the 
damage and loss occasioned to the N in i .  The 
appellants appeared in  both actions, and duly 
filed the ir pleas in  answer thereto.

The actions came on fo r tr ia l before De Y illie rs,
C.J. and Hopley, J., when evidence, both oral and 
documentary, re lating to the matters in  issue was 
given on behalf of the appellants and each of the 
respondents.

I t  was contended on behalf o f the respondents 
at the tr ia l tha t the Caledonia  and N in i  were 
vo luntarily removed and placed alongside the 
A lp h a  by the appellants’ servant, the port captain, 
acting w ith in  the scope of his authority, and 
tha t the risk of damage arising in  consequence 
thereof fe ll upon the appellants; tha t in  the 
circumstances the onus of proving tha t they 
were not negligent was on the appellants, who 
had failed to satisfy such onus. I t  was fu rther 
contended tha t the vessels were moored by the 
appellants in  an improper and negligent manner, 
and that the damage and loss complained of were 
due to such negligence.

I t  was contended on behalf of the appellants 
( in te r  a l ia ) tha t there was no negligence in  the 
manner in  which the vessels were moored; that 
the act of the port captain in  removing and 
remooring the vessels was outside the scope of his 
au thority ; tha t i f  the port captain had any 
authority in  the matter, such authority was 
merely to order the removal of the vessels by the 
owners thereof, in  default of which the removal

would be at owners’ risk, and tha t the removal 
and remooring were not in  fact done by anyone 
acting on behalf of the appellants.

On the 6th Sept. 1906 judgment was delivered 
in  favour of the respondents the Caledonia 
Landing, Shipping, and Salvage Company L im ited  
fo r 30001. w ith costs, and fo r the respondents the 
Colonial Fisheries Company L im ited  fo r 2501. 
w ith costs.

The learned Chief Justice found tha t the 
vessels were moored in  a negligent m anner; 
tha t the port captain was acting w ith in  the scope 
of his authority, and that the removal and 
remooring of the vessels was done by the servants 
of the appellants. He was fu rther of opinion 
tha t the vessels ought to have been moved back 
to the ir orig inal moorings before the n igh t of the 
10th Oct. Hopley, J. concurred in  the judgment 
of the learned Chief Justice. He was of opinion 
tha t great blame was not attributable to the 
appellants’ servants, since the circumstances 
which took place were unexpected and probably 
unexampled in  contemporary human memory, and 
they had provided fo r an ordinary and normal 
state of things, but thought tha t to moor three 
vessels together in  the manner adopted in  a river 
liable to be affected by sudden freshets and floods 
was a negligent act liable to cause damage in 
the event of anything unexpected or abnormal 
occurring.

The appellants obtained special leave to appeal 
from  this judgment.

S cru tton , K.C. and D aw son M il le r ,  fo r the 
appellants, contended tha t there was no evidence 
of negligence on the part of the appellants or 
the ir servants, the vessels being safely moored 
under ordinary circumstances, and the flood 
which did the damage being unexpected and 
unprecedented. See

N icho lls  v. M a rs land , 35 L . T . Rep. 72 5 ; 2 E x.
D iv . 1.

The port captain was acting outside the scope of 
his authority in  moving the vessels, and the moving 
was carried out by a licensed pilot.

S ir B . F in la y ,  K.C. and Maclcarness, fo r the 
respondents, supported the judgment of the court 
below.

S cru tton , K.C. was heard in  reply.
A t  the conclusion of the arguments the ir Lord- 

ships took time to consider the ir judgment.
A p r i l  2.—Their Lordships’ judgment was deli

vered by
The E arl of H a l s b u r y .—These are consoli

dated appeals from  a judgment of the Supreme 
Court of the Colony of the Cape of Good Hope. 
The appellants are the East London Harbour 
Board, constituted under the A c t No. 36 of 1896 
of the colony, and have the control and manage
ment of the harbour of East London. The 
respondents in  the firs t appeal are the owners of 
the steam-tug C a le d o n ia ; the other respondents 
are the owners of a coal hu lk called the N in i .  
There were orig ina lly  two actions. The action 
by the owners of the Caledonia  was an action 
claiming 4000Z. as damages sustained by reason 
of the alleged negligence of the appellants in 
removing from  her berth and fastening im pro
perly the C aledon ia  to a certain hulk called the 
A lp h a , whereby the tug  broke a d rift and was
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lost. The owners of the N in i  also brought an 
action, claiming 3452. fo r the damage occasioned 
to tha t vessel. By consent the actions were con
solidated and heard together. The action was 
tried before De Y illie rs, C J . and Hopley, J. in 
the months of Aug. and Sept. 1906. I t  appeared 
tha t the steam-tug Caledonia  was sent by her 
owners to be la id up at Bast London on the 
30th Aug. 1905, and the N in i ,  a wooden hulk 
used fo r coals, was moored to the satisfaction of 
the harbour authorities somewhat lower down the 
river than the Caledonia. There is no dispute 
tha t these two vessels were properly and securely 
moored in  the ir orig inal positions, but by the 
authority of the harbourmaster or port captain, 
as he is sometimes called, they were removed from 
their original positions, and (as is found by the 
Chief Justice and assented to by Hopley, J.) 
they were not properly or securely moored in  their 
new positions. They were moved in  order to 
make a clear course fo r a regatta which was to 
be held on the 9th Oct. In  view of the temporary 
purpose fo r which the removal took place, less 
attention seems to have been paid to the moorings 
than i f  i t  had been intended to moor them perma
nently. The regatta took place. Tt was over at 
4.15 on the afternoon of Monday, the 9th. I t  is 
found as a fact by the court below tha t there 
■would have been time to restore the C aledonia  
to her orig inal moorings on this day, but neither 
then nor on the 10th were any steps taken to 
remove either of the vessels to her original 
moorings. A t  about 9.30 on the n igh t of 
the 10th Oct. an extraordinary freshet oc
curred. The C aledonia  was driven out to 
sea at about 3.30 on the morning of the 
11th, w ith  her caretaker on board, and was 
never seen again. The N in i  was sunk on the 
west bank of the river. Upon the question of 
fact, the court below finds tha t the two vessels 
were loBt by reason of the negligence of the 
harbour board officials. Their Lordships entirely 
concur w ith  tha t finding.

I t  would be difficult fo r them to differ upon 
such a question of fact as is here involved from 
the learned judges who saw and heard the w it
nesses—an advantage which their Lordships, of 
course, have not had. The responsibility of the 
defendants fo r the acts of the ir officers is hardly 
susceptible of argument. I t  would be perilous to 
navigation in  any port, i f  the authority of the 
port captain or harbourmaster could be questioned. 
In  more than one case i t  has been pointed out 
bow dangerous a principle would be involved i f  
such a question as the place of mooring or the 
method of mooring were not, in  the firs t instance 
at a ll events, absolutely w ith in  his au tho rity : 
( lle n ey  v. M ag is tra te s  o f K irk c u d b r ig h t, 7 Asp. 
Mar. Law Cas. 221; 67 L . T. Rep. 474; (1892) A. O. 
264). Their Lordships do not disagree w ith the 
reasoning of the Chief Justice, or w ith the view 
that a regatta was a legitimate use of the river, 
the  motive of the harbourmaster in  ordering 
the shifting of the berths of the two vessels 
certainly does not make his act one outside the 
scope of his employment. The defence attempted 
to the action tha t the moving and the re-mooring 
were done under the orders of a competent pilot, 
°ne Barrie, and were part of his duties as done 
under the compulsory pilotage provisions of the 
3 /th section of the A c t No. 36 of 1896, is suffi
ciently answered by the fact tha t Barrie neither

professed to act, nor, as a fact, did act, as a p ilo t 
a t all. That he was a p ilo t was an accident. He 
was in  the regular employment of the board, and 
was simply acting as the ir servant in  what he 
did. The most plausible defence was the extra
ordinary and unusual flood which occasioned the 
accident. B u t the circumstance tha t the vessels 
were moved from a much less dangerous position, 
and the fact tha t insufficient precautions were 
taken, while there was yet tim e (as both the 
learned judges find) to make better provision fo r 
the ir safety, notwithstanding the warnings given 
by the state of the weather and -the gradual 
increase of the flood, are fa ta l to  such a defence. 
Their Lordships w ill therefore humbly recommend 
H is Majesty to dismiss the appeals. The appel
lants w ill pay the costs.

Solicitors fo r the appellants, W ill ia m  A. C rum p  
and Son.

Solicitors fo r the respondents, B o x a ll and 
B o x a ll.

Feb. 14, 24, and  A p r i l  2, 1908.
(Present: The R igh t Hons, the E a rl of H a ls - 

b u r y , Lords M a c n a g h t e n  and A t k in s o n , 
and Sir A r t h u r  W il s o n .)

H o u l d e r  B r o th e r s  a n d  C o. v . Co m m is 
s io n e r  of P u b l ic  W o r k s ; C o m m is s io n e r  
of P u b l ic  W orks  v . H o u l d e r  B rothers  
a n d  Co. (Consolidated Appeals), (a)

on  a p p e a l  fr o m  t h e  s u p r e m e  c o u rt  of  t h e
CAPE OF GOOD H O P E .

C ontract — D em urrage  — C h a rte r-p a rty  ra te  — 
B reach o f  c o n tra c t— Damages — C .i.f. con
tra c t.

There is  no ru le  o f  la w  th a t a vendor in  a c .i.f. 
con trac t m ay  n o t secure f o r  h im s e lf a p ro fit  
u n d e r a dem urrage clause.

A  f i r m  agreed to supp ly  a large q u a n tity  o f  coal 
a t a fix e d  p ric e  p e r ton c .i.f. “  on m on th ly  sh ip 
ments f o r  s ix  m onths,”  de live ry  to be accepted 
im m e d ia te ly  on a r r iv a l “  a t the ra te  o/120 tons 
per day f o r  sa ile rs and  250 tons per day f o r  
steamers, o r the a u th o rit ie s  to be liab le  fo r  
dem urrage a t  4d. p e r net registered ton pe r day  
f o r  sailers, and  6c2. p e r net reg is te red  ton  pe r 
da y  f o r  steamers.”  The f i r m  chartered va rious  
ships in  o rder to enable them  to f u l f i l  th e ir  con
trac t, The rates o f  dem urrage in  the charte r- 
p a rtie s  were in  some cases lower th a n  those 
specified in  the c o n tra c t:

H e ld  (revers ing the ju d g m e n t o f the court below), 
th a t in  the case o f  ships deta ined upon d em ur
rage the consignee was liab le  to pa y  dem urrage  
in  co n fo rm ity  w ith  the p rov is ions  o f  the contract 
irrespective  o f  the term s o f  any c h a rte r-p a rty  
in to  w h ich  the f i r m  had entered.

The coals were not delivered in  equal m on th ly  
insta lm ents, b u t very ir re g u la r ly  :

H e ld  (a ffirm in g  the ju d g m e n t o f  the cou rt below), 
th a t the ir re g u la r  de liveries o f  ce rta in  cargoes 
d id  not prec lude  the f i r m  f r o m  recovering de
m urrage  f o r  the de ten tion  o f  the ships c a rry in g  
those cargoes, the coals hav ing  been accepted by 
the consignee. The consignee’s remedy, i f  any, 
w ou ld  be damages fo r  breach o f  contract.

Co n s o l id a t e d  cross-appeals from a judgment
(Nov. 27, 1906) of the Supreme Court of the

(a) Reported by C. E. M aodsn, Esq., Barrister-at-Law.
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Colony of the Cape of Good Hope (De Y illie rs, 
C.J., Maasdorp and Hopley, JJ.) varying a judg
ment of Buchanan, J. at the tria l.

The action was brought by Houlder Brothers 
and Co. L im ited  against the Commissioner of 
Public Works, as representing the Colonial 
Government, to  recover demurrage in respect of 
eight sailing vessels chartered by the p la intiffs 
to carry coal to Table Bay fo r the Colonial 
Government. ,

The facts appear sufficiently from  the head- 
note above, ana from the judgm ent of the ir 
Lordships.

J. A . H a m ilto n , K .C ., B a ilhache , E .C  , and 
G. H a y  M org a n  appeared fo r Houlder Brothers.

S ir Robert F in la y ,  K.C., S cru tto n , K.C., and 
J). C. Lech  fo r the Commissioner of Public 
Works.

Tregelhs  v. Sewell (7 H . & N. 574); I re la n d  v. 
L iv in q s to n  (1 Asp. Mar. Law Cas. 389 (1871); 27 
L . T. Rep. 79; L. Rep. 5 H . L . 395) ; D u p o n t v. 
B r it is h  S outh  A fr ic a  C om pany (18 Times L . Rep. 
24) were referred to in  the course of the argu
ment ; also a judgment of the Court of Appeal 
in  England (Lord Alverstone, C .J-, Buckley 
and Kennedy, L. JJ.) in  an action arising out of 
the same contract (S m a r t t  v. H o u ld e r B ro thers  
and  Co., Nov. 21,1907, not reported); also Nelson  
v. Nelson L in e  L im ite d  (10 Asp. Mar. Law Cas. 
544).

J. A . H a m ilto n , K.C. was heard in  reply.
A t the conclusion of the arguments the ir Lord- 

ships took time to consider the ir judgment.
A p r i l  2. — Their Lordships’ judgment was 

delivered by
Lord  A t k in s o n .—In  these consolidated appeals 

from  a judgment of the Supreme Court of the 
Cape of Good Hope, s itting  as a Court of Appeal, 
dated the 27th Nov. 1906, varying, as therein 
appears, the judgment of Buchanan, J., dated 
the 1st March 1906, two questions are raised fo r 
decision, namely, (1) whether Houlder Brothers 
and Co. L im ited  (who w ill be referred to as the 
appellants) are entitled to demurrage upon certain 
sailing ships chartered by them to fu lf il a contract 
made by them w ith  the Commissioner of Public 
Works (who w ill be referred to as the respondent) 
fo r the Bale and delivery of coal to  the respondent 
at Cape Town, and, i f  so, upon what principle 
such demurrage is to be calculated; and (2) what 
( if anything) ought to be allowed to the respon
dent in  reduction of demurrage, or by way of 
damages, by reason of the arriva l a t Cape Town 
of several of these ships w ith in  the same ̂ month 
at intervals of only a few days. The decision of 
the firs t question turns wholly, tha t of the 
second question mainly, upon the construction 
of the contract in  w riting  in to  which the parties 
entered. That contract is contained in  the 
appellants’ le tter to  the respondent, dated the 
7th Aug. 1901, accepted by the respondent by 
le tter of the next day. The former le tter is in  the 
terms following :

London, 7 th A ug. 1901.— To the  Agent-General fo r 
the  Cape o f Good Hope, 100, V ic to ria -s tree t, W est
m inste r.— R equ is ition, Cape Tow n, 7685.— Requisition, 
A lgoa B ay 7686.— S ir, —  W e have the honour to  
acknowledge the rece ip t o f you r favour o f the 2nd ins t., 
inclosing us oopy o f cable reoeived by you from  the 
H on. the Commissioner o f P ub lic  W orks, in  w hich our 
term s and priceB as cabled ou t by  you fo r the supply of

coal has been accepted. You ask us fo r a copy o f a 
tender, ev iden tly  under a misapprehension, as the  on ly 
o ffer we made was the  cable ju s t re ferred t o ; and, 
a lthough th a t was fo r  a tw e lve  m onths’ supply a t the 
ra te named, we are w ill in g  to  acoept in  our tu rn  six 
m onths’ supply, on the fo llow in g  detailed te rm s :
(1) T h a t we are to  supply 54,000 tons o f W elsh coal 
fo r  Caps Tow n a t 11. 16s. 5<Z. per ton  c .i.f. and 60,000 
tons fo r  P o rt E liza be th  a t 11. 17s. 5d. per ton  c .i.f. on 
m o n th ly  shipments fo r  s ix  m onths, such shipments to  
commence to  Cape Tow n in  Feb. 1902, and to  P o rt 
E liza be th  in  Oct. 1901. (2 ) T h a i the ra ilw a y  a u th o r i
ties are to  accept de live ry  im m ediate ly  on a r r iv a l in  
Table  and A lgoa B ay  respective ly, a t the ra te  of 120 
ton8 per day fo r  sailers, and 250 tons per day by 
steamers, or the  au tho rities  to  be liab le  fo r  demurrage 
a t id .  per ne t registered ton  per day fo r  sailers and 6d. 
pe r ne t registered ton  per day fo r  steamers.^ (3) P ay
m ent to  be made tw o -th ird s  in  cash by yon w ith in  seven 
days o f the  rece ip t o f policies, &c., and the  remainder 
w ith in  seven days a fte r the  production o f the certifica te  
as to  de live ry. (4) In  the event o f th is  coun try  beiDg 
a t w ar, other tha n  w ith  the Transvaa l, or other causes, 
in c lud ing  strikes, beyond our con tro l, ou r l ia b i l i ty  to  
cease. W e w ould  th a n k  you to  k in d ly  con firm  th is  a t 
you r convenience, meantime we are purchasing the 
coal and m aking early  arrangements fo r  the  commence
m ent o f the  shipm ents to  A lgoa B ay in  Ootober. We 
are, S ir, you r obedient servants, H o u l d e r  B r o t h e r s  
a n d  Co. L i m i t e d , T . P. W . F o r r e s t e r , Managing 
D irec to r.

The coal to be delivered at Cape Town under this 
contract was despatched in  eighteen sailing 
vessels which arrived at Table Bay in  the months 
of May, June, July, August, October, and 
December 1902 respectively, w ith cargoes varying 
in  weight from  4280 to 2006 tons. The quantity 
arriv ing in  each of these several months was in  
tons as fo llows: May, 2944; June, 10,072; Ju ly, 
9865 ; August, 22,496; October, 7409; December, 
2006. The respondent, or those acting on his 
behalf, accepted delivery of these cargoes, 
though they complained of the inequality of the 
monthly supplies.

The appellants claimed demurrage amounting 
to 10,788i. 14s. 4d. in  respect of eight of these 
ships, one of which sailed on the 31st May 
and the seven others at different dates in  the 
month of June 1902. The three vessels which 
sailed on the 31st May and the 1st June arrived 
at Cape Town in  the last week of the month 
of July, and the five others at different dates 
between the 16th and 27th Aug. following, both 
inclusive. The cargoes of these eight ships 
amounted in  the aggregate to 26,380 tons, and 
i f  the ir rate of discharge be measured by the 
terms of the contract, as the appellants con
tend tha t i t  should be, they were each detained 
upon demurrage fo r a certain number of days, 
varying from  twenty-nine to fifty-three. I f  the 
demurrage in  respect of th is detention be calcu
lated at id .  per registered ton per day (as pro
vided in  the contract) i t  amounts, on the regis
tered tonnage of the eight vessels, to  the sum 
sued for. The appellants adm it tha t th is sum 
exceeds the sum recoverable, under the several 
charter-parties in to which they have entered, fo r 
demurrage in  respect to these eight ships, but 
they claim a r ig h t to recover i t  on the ground that 
each of these several instruments is, as between 
thenibelves and the respondent, res in te r  alios  
a c ta ; tha t the respondent has no concern w ith 
i t  and no rights under i t  and tha t the mutual
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rights and obligations of the respondent and 
themselves are to be regulated by the terms of 
the agreement into which they have entered, and 
by these alone. The respondent, on the other 
hand, now contends tha t he is, as regards 
chartered ships, only liable to pay the amount of 
demurrage due under the terms of the several 
charter-parties, tha t the agreement of the 
7th Aug. 1901 is, as respects demurrage, only an 
indemnity contract (as i t  is styled)—tha t is to 
say, tha t i t  fixes a maximum fo r anything beyond 
which he cannot be made liable—and tha t i t  is 
to be construed, in  effect, in  regard to a ll 
chartered ships, as i f  certain words had been 
w ritten into it ,  and its  second clause had run 
somewhat thus : “  That the railway authorities 
are to accept delivery immediately on arrival 
in Table and Algoa Bay respectively at the 
rate mentioned in  the charter-party, under 
which any ship may be chartered to carry said 
coals, not to exceed 120 tons per day fo r sailers 
and 250 tons per day by steamers, or the 
authorities to be liable fo r demurrage at the rate 
mentioned in  such charter-party, not to exceed
M . per net registered ton per day fo r sailers and 
6d. per net registered ton per day fo r steamers,”  
so that, in  the result, the appellants could never 
make anything under th is demurrage clause, but 
m ight lose much. This contention is an after
thought on the respondent’s part.

Up to the commencement of this action the 
construction, now insisted upon by the appellants, 
not only of the contract sued upon bu t of several 
sim ilar c.i.f. contracts earlier in  date, was in  le tter 
after le tter expressly admitted by the respondent 
to be their true construction. The point now relied 
upon was not specifically raised in  the pleadings, 
nor dealt w ith  by the tr ia l judge, though i t  was 
stated by counsel at the hearing of the appeal in  
the colony to have been mentioned to him. The 
plea filed by the respondent was not tha t the con
tract sued upon was an indemnity contract, in 
force up to the last, whose function i t  was to fix the 
maximum lim it of his liab ility , but a k ind of plea 
of novation, to the effect tha t by the indorsement 
and delivery to him of the eight bills of lading 
fo r the cargoes of these ships, only three of which 
documents, however, incorporated the conditions 
of the charter-parties, he (the respondent) became 
bound by the obligations the several charter- 
parties imposed as to the rate of discharge of the 
chartered ships, and as to the demurrage to be 
claimed in  respect of them, but freed and dis
charged from the obligations imposed by the 
contract sued on in respect of these very 
same matters. Both the colonial courts held, in 
their Lordships’ opinion righ tly , tha t this plea 
could not be sustained, and in  the argument of 
these appeals nothing was urged in  defence of it. 
Indeed, on the facts and documents proved in 
evidence i t  is clear to demonstation, whatever 
may be its  effect, that in  order to construe the 
contract of the 7th Aug. 1901 as an indemnity 
contract in  the manner suggested, i t  is necessary 
to attribute to the parties to i t  an intention which, 
neither before nor at the time at which they 
entered in to  it, did they in  fact entertain—an 
intention, moreover, which at a ll times down to the 
tr ia l of the action they both, in  effect, repeatedly 
disclaimed. There is no doubt tha t the construc
tion of a contract cannot be affected by the 
declarations of the parties made subsequent to

its date, as to its nature or effect, or as to their 
intention in  entering in to it. B u t i t  is equally 
true that, where the words of the contract are 
ambiguous, the acts, conduct, and course of 
dealing of the parties before, and at the time at 
which they entered in to i t  may be looked at to 
ascertain what was in  the ir contemplation, the 
sense in which they used the language which 
they employ, and the intention which the ir words 
in  that sense reveal. I t  is therefore necessary to 
consider what the action and course of dealing of 
the parties in  th is case was. The appellants had 
fo r a length of time, in  the course of the ir business, 
sold and delivered to the respondent at Cape 
Town and other ports in  the colony large quan
tities of coal, and up to the outbreak of the 
war in  the Transvaal the appellants were bound 
to discharge this coal in to railway trucks, or 
on the quays of the particu lar ports. This 
obligation, of course, made them liable fo r 
any demurrage to which the owners of  ̂the 
chartered ships which carried the coal m ight 
be entitled, in  respect of the ir detention. 
W ith  the outbreak of the war everything was 
changed. I t  was seen tha t i t  m ight cause 
freights, rates of insurance, and demurrage to 
rise. Crowding at the South A frican ports, which 
was almost certain to occur, m ight render pro
longed detention of vessels bound there very 
probable. To meet th is altered state of things, 
the parties (as was but natural) entered in to 
special contracts in  w riting, nine in  number, a ll 
c.i.f. contracts of the same general character, and 
a ll given in  evidence at the tr ia l. The firs t of 
these is dated the 29th Aug. 1900, the last the 
22nd Sept. 1902. Under these contracts, con
siderably more than half a m illion  tons of coal 
were contracted to be sold and delivered to the 
respondent at different ports in  Cape Colony. 
In  the firs t three the demurrage clauses are 
practically identical. They provide fo r the rate 
of discharge, and therefore fo r the number of 
lay days, but apparently not fo r the charge to be 
made per registered ton per day, and end w ith 
the words, much relied upon by the respondent, 
“ fa iling  which, demurrage to be fo r and on 
account of the Cape Government Railways. In  
the fifth  contract, dated the 5th Ju ly  1901, the 
clause regulates the rate of discharge, but, like 
the firs t three, does not fix  the charge per ton, 
and the words above quoted are omitted, while 
the fourth, dated the 20th June 1901, the sixth 
(which is the contract sued upon), and the seventh, 
eighth, and ninth fix, by reference to the rate of 
discharge, both the number of lay days and the 
charge per registered ton per day, the seventh 
containing also in  this connection the words “  fo r 
account of railway.”  I t  appears from  the corre
spondence which took place between the parties 
in  reference, both to the making of these several 
contracts and to their fu lfilm ent, tha t questions 
were raised as to whether the liabilities of the 
respondent should be regulated by the provisions 
of his own contract, or by those of the different 
charter-parties in to which the appellants had 
entered, fo r the hire of the ships employed. The 
contention pu t forward by the appellants now 
was as d istinctly and expressly pu t forward then, 
and as distinctly and expressly admitted by the 
respondent to be ju s t and sound. This fact was 
not controverted in  argument before the ir Lord- 
ships, and i t  is therefore unnecessary to quote
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the letters at length. And not only is this so, 
bu t from  firs t to  last the course of action pur
sued by them was consistent w ith the appellants’ 
present contention, and inconsistent w ith  the 
respondent’s. The charter-parties were never 
given, or shown, to him  by the appellants. He 
never asked to see them, or inquired as to their 
contents, but accepted as a grace, and w ith ex
pressions of gratitude, what he now demands as 
a righ t. He never paid fre igh t or demurrage to 
the shipowners, or entered into any correspondence 
or negotiations w ith  them in  reference to either 
of these matters. Everything was settled between 
the appellants and respondent w ithout the in te r
vention of th ird  parties representing the ship
owners. The conduct of both parties in  reference 
to the contracts earlier in  date than tha t of 
the Vth Aug. 1901, but sim ilar in  character, 
would certainly appear to be explicable only on 
the assumption, tha t they considered tha t the ir 
respective rights and obligations were measure d 
and determined by those instruments, to the 
exclusion of a ll others. I t  appears, therefore, to 
their Lordships, having regard to a ll tha t passed 
before the 7th Aug. 1901, to be impossible to con
tend that the contract of tha t date was not entered 
in to  by the parties to i t  in  the belief, and w ith 
the intention, common to both of them, tha t the 
respondent would be bound by i t  to pay demurrage 
in  conform ity w ith its  provisions, irrespective of 
the terms of any charter-party in to  which the 
appellants m ight enter. B u t though the appel
lants throughout these transactions persistently 
insisted, to the fu ll, on the ir legal rights, were 
profuse in  the expressions of a desire to treat the 
respondent liberally, and only claim from him, in  
respect of demurrage, the sums which they them
selves had paid, or were under the charter-parties 
liable to pay, they, apparently, managed to recon
cile the ir generosity w ith the ir self-interest, by 
overstating the amounts, and thus making a 
handsome profit out of the transaction. A fte r 
the present action had been instituted, the respon
dent sued the appellants, in  England, to  recover 
the sums so overcharged, not on the ground tha t 
he had been induced to part w ith his money by 
the false and fraudulent representations of the 
appellants, nor yet (as he m ight have done i f  his 
present contention be well founded) on the ground 
tha t he was only liable fo r demurrage to the 
amounts claimable under the charter-parties, but 
on the ground tha t he (the respondent) had paid 
the larger sums in  ignorance of the fact tha t they 
exceeded the amounts represented by the appellants 
to be payable by them to the shipowner under 
the charter-parties.

The case was tried before Channell, J., who, 
apparently, decided tha t the present respondent 
was entitled to recover the overplus thus paid 
by him, up to the month of Sept. 1901, but 
that, as i t  appeared upon the evidence tha t he 
had then notice of the fact tha t the appellants 
were obtaining from  him  more than they paid 
themselves, he could not recover anything in  
respect of payments made after tha t day. 
Against th is decision the present appellants 
appealed. The appeal was heard before Lord 
Alverstone.C, J., and Buckley and Kennedy, L.JJ., 
the ir judgments are relied upon by the respondent: 
(S m a rtt v. H o u ld e r B ro the rs  and Go., the 21st Nov. 
1907). The decision of Channell, J. was in  effect 
upheld, and the true construction of the contract

of the 29th Aug. 1900, and indeed of a ll the other 
eight contracts entered into, waB held to be that 
contended fo r by the respondent in  the present 
appeals. The Lord Chief Justice and Buckley,
L. J., referred in  the ir judgments to a le tter of the 
13th Sept. 1900, w ritten by the appellants to their 
own agents, a fo rtn igh t after the date of the firs t 
contract, and appear to have attached importance 
to it, as indicating what was the intention of the 
appellants in  entering in to  this, and the subsequent 
contracts. Whatever be the true meaning and 
construction of this letter, and whatever its  value, 
i t  has not been given in  evidence in  the present 
case, and the ir Lordships cannot, therefore, allow 
the ir decision to be in  any way influenced by its 
contents. I t  is conceded—and was apparently 
held by the Court of Appeal in  th is country— 
tha t i f  the appellants had employed the ir own 
ships, or i f  they had taken up ships which they 
had chartered under time charters, they would 
under these c.i.f. contracts have been carriers as 
well as vendors, and the ir rights to demurrage 
would have been regulated by the terms of the 
w ritten  contracts in to  which they had entered. 
B u t i t  is urged tha t the nature of these c.i.f. 
contracts is such, tha t the vendor, p r im d  fa c ie , 
charters a ship fo r a voyage to carry the goods 
sold, as agent fo r the vendee ; tha t by the transfer 
of the b ill of lading to the latter, whether i t  
incorporates the conditions of the charter-party 
or not, or by the receipt of the cargo, the vendor 
makes his principal (the vendee) a party to the 
obligations of the charter-party, whether the 
charter-party be made known to, or be delivered 
to, the vendee or n o t; tha t the word “  demurrage 
when used in  the contract sued upon can only 
mean the demurrage fo r which the vendee as 
transferee of the b ill o f lading, or receiver of the 
goods shipped, so became liab le ; and tha t the 
agent cannot make a p ro fit out of a demurrage 
clause such as tha t contained in  this agreement, 
though i f  i t  amounted to a contract of indemnity, 
as i t  was held i t  did, he m ight sustain a consider
able loss. The learned Chief Justice of the 
Supreme Court in  his judgment sums up the 
argument in  favour of the construction of the 
contract sued upon, in  the following sentence : 
“  The more reasonable construction of the con
trac t would, in  my opinion, be to confine the 
defendant’s lia b ility  fo r demurrage to the amounts 
payable by the pla intiffs themselves, not exceeding 
4d. per net registered ton. The price fixed in  
the contract was to cover cost, insurance, and 
fre ight, and whatever rate of lia b ility  the plain
tiffs  m ight incur fo r demurrage, the defen
dant was not to be liable fo r more than 4d. 
per ton per day.”  The Lord  Chief Justice of 
England deals w ith contracts such as tha t sued 
on in the follow ing passage: “  I  th ink tha t under 
the later contracts as under the earlier contracts 
they were cost, fre ight, and insurance contracts; 
they did contain obligations which the vendor 
could enforce against the purchaser to take at a 
certain rate, and tha t i f  damage was caused to 
the vendor by the cargo not being taken out at 
tha t certain rate, they were to pay damage 
calculated on the basis of 6d. and ‘id . ”

According to this passage i t  would appear that 
the rate of discharge mentioned in  the contract 
and therefore the number of lay days, bind the 
consignee, even though tha t rate exceeds the rate 
mentioned in the charter-party, and the number
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of lay days thus fixed by the la tte r exceed the 
number fixed by the former. I t  was apparently 
found impossible to strike the provision as to the 
rate of discharge out of the contract altogether, 
though why th is  should not be done, i f  the 
charter-party alone is to  bind the consignee on 
this question of demurrage, is not clear. I t  is, 
moreover, d ifficu lt to see how the principle here 
la id down would work in  practice. For instance, 
suppose a sailing ship, carrying a cargo of 1200 
tons of coal under th is contract, were by the 
charter-party bound to discharge at the rate of 
100 tons a day or pay demurrage a t the rate of 
3cZ. per registered ton per day. Under the 
contract she would have but ten days to discharge, 
as she was obliged to discharge at the rate of 
120 tons per day ; under her charter-party twelve 
days. Assume tha t she is detained in  unloading 
fo r fourteen days. Damage would thereby be 
caused to the vendors, bu t are they to receive 
demurrage fo r two days or fo r four ? I f  the former, 
then the clause as to the rate of discharge is in  
effect struck out of the ir contract. And again, is 
the rate to be 3d. or 4d. per ton per day ? I f  the 
former, then the damages are not calculated at the 
rate of 4d. a day, as i t  is la id  down tha t they should 
be, and, i f  the latter, then the charter-party 
is superseded. The transferee of a b ill o f lading 
containing no provision touching demurrage, like 
five out of the eight given in  evidence in  th is case, 
no doubt becomes liable fo r damages in  the nature 
of demurrage i f  he should detain a ship beyond 
a reasonable time, bu t he is not, by reason of 
being such transferee, bound by the special pro
visions of a charter-party unless they are in  some 
way incorporated in  the b ills  of lading. I t  is 
clear from the judgment of Blackburn, J. in  
I re la n d  v. L iv in g s to n  (u b i sup.) tha t where the 
consignor of goods under a c.i.f. contract executes 
an order received by him from another, he is, 
though a vendor, at the same time an agent, 
bound, fo r reward, to obtain the goods at the 
best price tha t he reasonably can, and have 
them insured, carried, and delivered to his 
principal on the best terms tha t he reasonably 
can. B u t where no commission is charged, the 
vendor takes upon himself the risk of a rise or 
ta ll in  the price of the goods, or of fre igh t fo r 
their carriage, or of the rate of insurance, and 
there is not, as to either cost or fre igh t or insur
ance, any tru s t or contract of agency between 
them. I t  may well be tha t under a normal c.i.f. 
contract, the vendor who charters a ship fo r the 
carriage of the goods sold, acts in  so doing as the 
agent of the consignee, and, in  the absence of 
any special agreements between them, is under 
sect. 32, sub-sect. 2 of the Sale of Goods Act 
1393 bound to make a reasonable contract in  tha t 
regard. B u t the contract sued on in  th is case is 
not a normal c.i.f. contract. Nor, as has been 
already pointed out, was i t  ever carried out by 
the parties to i t  as such contracts are and should 
he carried out. The fact tha t one-third of the 
price is not to be paid t i l l  the cargo has been 
delivered, though according to the authorities i t  
does not prevent the property in  the goods from 
vesting in  the consignee, je t  gives the consignor 
a direct interest in  the safe carriage and delivery 
or the goods, and so fa r differentiates th is con
tract from  a normal contract. And no reason is 
suggested why, i f  the appellants acted merely as 
agents fo r the respondent in  chartering these 
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ships, they should enter in to  an indem nity con
tra c t subjecting them to possible loss. There is, 
however, no rule of law tha t the vendor in  a 
c.i.f. contract may not secure fo r himself a p ro fit 
under a demurrage clause contained in  it. 
N either is there any indisputable presumption of 
law tha t the parties to such a contract did not 
intend tha t he should receive such a profit. To 
use the words of Blackburn, J. in  The C a lcu tta  
and B u rm a h  Steam  N a v ig a tio n  C om pany v. De  
M atto s  (32 L . J. Q. B. 322), in  such contracts 
“  there is no rule of law . . . preventing the
parties making any bargains they please.”

And, w ith  a ll respect to the learned judges 
s itting  in  the Court of Appeal in  Cape Colony, 
as well as those s itting  in  the Court of Appeal in  
England, i t  does not appear to the ir Lordships 
that the words of the contract of the 7th Aug. 1901 
—whether they be regarded as in  themselves plain 
and unequivocal or as ambiguous—yet explained 
by the action, conduct, and mode of dealing 
of the parties antecedent to  its  date, can have 
imported in to  them the qualifications already 
suggested, or be read subject to a con
d ition to the like effect. So to construe this 
contract is, in  effect, to make a new contract 
fo r the parties, which i t  is clear tha t they 
never up to the commencement of the litiga tion  
believed tha t they had made fo r themselves. I t  
may well be tha t the contract, as interpreted by 
both Courts of Appeal, would be more equitable 
as regards the respondent than i f  interpreted as 
the ir Lordships th ink  tha t i t  must be; but the 
answer to tha t is tha t the parties must be bound 
by the ir own words, that the language which they 
have chosen to employ is too precise and unequi
vocal, and the ir course of action too suggestive 
and uniform  to perm it a modification of the 
respondent’s obligations in  the direction desired. 
Their Lordships are therefore of opinion, tha t 
the decision on the construction of the contract 
appealed from by Houlder Brothers was wrong. 
W ith  regard to the appeal of the Commissioner 
of Public Works, the ir Lordships are of opinion 
tha t delivery of the several cargoes of coal shipped 
under the contract sued on having been accepted 
at Cape Town, the breach of contract of which 
he complains does not preclude the appellants 
from  recovering demurrage fo r the detention of 
the ships carrying those cargoes; th a t his only 
remedy is in  damages fo r breach of contract, and 
tha t the decision appealed from  on th is point is 
righ t. Their Lordships w ill therefore humbly 
advise H is Majesty tha t the appeal of Houlder 
Brothers and Co. L im ited  ought to be allowed 
and the appeal of the Commissioner of Public 
W orks dismissed, tha t the judgm ent of the 
Supreme Court (s itting  as a Court of Appeal) of 
the 27th Nov. 1906 ought to be discharged, and 
tha t in  lieu thereof the appeal of the Commis
sioner of Public W orks from  the judgm ent o f the 
Supreme Court of the 1st March 1906 ought to 
be dismissed w ith  costs and the last-named 
judgment restored. The Commissioner of Public 
Works w ill pay the costs of these appeals.

Solic itors: fo r Houlder Brothers and Co., 
Tem pler, D ow n, and M i l le r ; fo r the Commissioner 
of Public Works, H e rbe rt H . S lie r r if f .

K
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Supreme Court of |ttbicattut.
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COURT OF APPEAL.

M a rc h  4 an d  5, 1908.
(Before Lo rd  A l v e r s t o n e , C.J., F a r w e l l  and 

K e n n e d y , L.JJ.)
T h e  H a g e n , (a)

C o llis io n  in  fo re ig n  w a te rs— Negligence on fo re ig n  
vessel causing c o llis io n  between two B r i t is h  
vessels—Lis  a lib i pendens— Service o f  notice o f  
w r i t  o u t o f ju r is d ic t io n — O rder X I . ,  r .  1 (g).

A  B r i t is h  steam ship proceeding dow n the E lbe  
co llided  w ith  ano ther B r i t is h  and  a _ G erm an  
sh ip . The H a m b u rg  agent o f  the B r i t is h  vessel 
com ing down r iv e r  exchanged le tters o f g u a ra n 
tee in  lie u  o f b a il w ith  the owners o f  the G erm an  
steam ship, and  the G erm an sh ip  subsequently 
sued the gu a ra n to rs  o f  the B r i t is h  sh ip  in  
G erm any.

The owners o f  the B r i t is h  vessel com ing down  
stream  in s titu te d  proceedings in  th is  co u n try  
in  personam aga ins t the other B r i t is h  vessel, 
and  a p p lie d  by summons f o r  leave to serve 
notice o f the w r i t  out o f the ju r is d ic t io n  on the 
owners o f  the G erm an steam ship. Leave was 
given.

H e ld , on appeal, th a t leave to serve notice  o f  the 
w r i t  ou t o f  the ju r is d ic t io n  should n o t have been 
gran ted , and shou ld  be set aside, as u n d e r the 
circumstances i t  was no t r ig h t  to fo rce  the owners 
o f  the G erm an steamship to appear to  proceed
ings  in  th is  co u n try  when they had  tahen p ro 
ceedings p ro m p tly  in  th e ir  own coun try .

P e r F a rw e ll,  L . J . : The cou rt should on ly  exercise 
the power to  g ra n t such leave w ith  cau tion , and,, 
i n  cases o f  doubt, the doubt should be resolved in  
fa v o u r  o f the fo re ig n e r.

A p p e a l  from  a decision of Bargrave Deane, J. 
refusing to set aside an ex p a rte  order made by 
Parker, J. g iving leave to serve notice of service 
of a w rit out of the jurisdiction.

The pla intiffs respondents on the appeal were 
the Great Central Railway Company, the owners 
of the C ity  o f  B ra d fo rd , the defendants were the 
owners of the steamship H a rtle y  and the Deutsche- 
Australische Dampf schiff- Gesellschaft, the owners 
of the steamship Hagen, who carried on business 
at Hamburg and were the appellants.

On the 27th Sept. 1907 the steamship C ity  o f 
B ra d fo rd  bound down the river Elbe collided 
w ith the steamship H a r tle y  bound up the river. 
The steamship H agen  was following tho. H a r tle y  
up the river, and the H a rtle y  a fter collid ing w ith 
the C ity  o f  B ra d fo rd  came into collision w ith the 
Hagen. Bo th  collisions were alleged by the 
owners of the C ity  o f  B ra d fo rd  to  have been 
caused by the negligence of the Hagen.

On the 30th Sept. 1907 the agent of the Great 
Central Railway at Hamburg and the owners of 
the H agen  exchanged letters of guarantee in  lieu 
of bail to meet any damage which the respective 
vessels m ight have sustained.

The owners of the C ity  o f  B ra d fo rd  had given 
the ir agent no authority to do this, and did not 
know i t  had been done.

(a) Reported by L . F. C. D a b b y , F,sq.. Barrister-aV-Law.

[C t . of  A p p .

On the 30th Sept, the owners of the H a r tle y  
issued a w rit in  rem  against the C ity  o f  B ra d fo rd  
the owners of which entered an appearance.

On the 2nd Oct. the owners of th q C ity  o f  
B ra d fo rd  issued a w rit in  personam  against the 
owners of the H a r t le y ; on the same day the 
owners of the H a r tle y  entered an appearance in 
the action, and Parker, J., s itting  as Vacation 
judge, gave leave to serve notice of the w rit on 
the owners of the Hagen.

On the 2nd Oct. legal proceedings were ins ti
tuted in Hamburg by the owners of the Hagen  
against the H a rtle y .

On the 16th Nov. the owners of the C ity  of 
B ra d fo rd  pursuant to leave granted by Parker, J. 
served the owners of the H agen  in  Germany w ith 
notice of the w rit in  the action in  personam, and 
on the 26th Nov. the owners of the H agen  appeared 
under protest. .

On the 6th Dec. the owners of the H agen  in s ti
tuted proceedings against the guarantors of the 
C ity  o f  B ra d fo rd .

On the 27th Jan. 1908 the owners of the H agen  
moved the court to set aside the order obtained 
by the Great Central Railway Company giving 
leave to serve notice of the w rit in  the action m  
personam  out of the jurisdiction.

L a in g , K .C . and A . P r itc h a rd  appeared fo r the 
appellants, the owners of the Hagen, in  support 
of the motion.

H . M . Robertson (w ith him J . A . S im on) 
appeared fo r the respondents, the owners of the 
C ity  o f  B ra d fo rd .

D. Stephens held a watching brief fo r the 
owners of the H a rtle y .

Order X I., r. 1 (g) under which the order was 
made by Parker, J. is as follows :

Service ou t o f the ju ris d ic tio n  o f a w r i t  o f summons 
or notice o f a w r i t  o f summons m ay be a llowed b y  the 
cou rt o r a judge whenever. . . . ( g )  A n y  person 
ou t o f the  ju risd ic tio n  is a necesaary o r proper p a rty  to  
an action  p roperly  brough t against some other person 
d u ly  served w ith in  the  ju risd ic tio n .

On the 3rd Feb. judgment was delivered by 
Bargrave Deane, J. dismissing the motion to set 
aside the order made by the Vacation judge, 
s itting  in  Adm ira lty, tha t servioe of notice of the 
w rit in  the action in  personam  should be made 
out of the ju risd ic tion—namely, in  Germany.

The owners of the Hagen  appealed.
The appeal was heard on the 4th and 5 th 

March 1908.
L a in g , K.C. and A. P r itc h a rd  fo r the appel

lants the owners of the H agen .—The application 
to Parker, J . to serve the owners of the H agen  
in  Germany w ith  notice of the w rit was made ex 
p a rte . The owners of the H agen  object to fighting 
the case in  the English courts ; they are not 
p laintiffs, and therefore are not under the ju r is 
diction of the court. Had the action against the 
H agen  been in  rem  there is no doubt ̂ the pro
ceedings must have been stayed on application :

The C hristiansborg, 53 L . T . Rep. 6 1 2 ; 5 Asp.
M ar. La w  Cas. 401 (1885); 10 P. D iv . 141.

So the p la in tiffs  have issued a w rit in  personam, 
and the matter therefore becomes one fo r the 
discretion of the court. Parker, J. was not to ld 
that the guarantees in  lieu of bail had been 
exchanged in  Germany, and tha t there were pro- 

1 ceedings going on in  Germany which were

T h e  H a g e n .



MARITIME LAW CASES. 67

C t . of  A p p .] T h e  H a g e n . [C t . of  A p p .

practically the equivalent of proceedings in  this 
country. He had not the fu l l  materials before 
him on which to exercise his discretion. Where 
as soon as possible after the collision bail was 
asked fo r and arrest threatened, and these cross 
letters of guarantee exchanged, which take the 
place of sureties in  lieu of bail, the action here 
becomes unnecessary. I f  the judge had been 
to ld tha t the owners of the C ity  o f  jB ra d fo rd  had 
elected to take proceedings in  Germany he would 
have stayed these proceedings. [R obertson .—The 
H a r tle y  has sued the owners of the C ity  o f  
B ra d fo rd  in  rem , but the la tte r have not counter
claimed in  tha t action ; they have taken no pro
ceedings in  rem.] Once bail or its  equivalent is 
given the ship ought not to be arrested in  another 
country ; she has purchased her freedom.

The Christiansborg (ub i sup.) ;
The Mannheim, 75 L . T . Rep. 424 ; 8 Asp. M ar.

Law Cas. 210 (1896) ; (1897) P. 13.

[Lo rd  A l v e b s t o n e , C..T.—Were these guaran
tees by le tter as good as bail P] Yes, in  The 
C h ris tiansbo rg  (u b i sup.) Baggallay, L. J. said : 
“  I  am unable to see the distinction, in  principle 
at least, between a ship being released upon bail 
in  the ordinary form, and being released by virtue 
of an agreement come to between the two owners 
or the ir representatives.”  Further, on the facts 
i t  is doubtfu l whether the H agen  is a necessary 
party, fo r the collision occurred between the 
H a rtle y  and the C ity  o f  B ra d fo rd . The Hagen  
was following the H a r tle y  up the river, and did 
not collide w ith the H a rtle y  u n til a fter the other 
collision, so i t  is d ifficult to  see how the H agen  
could have caused the firs t collision. I t  is 
submitted tha t we are not proper parties to be 
added under Order X I., rule 1 (g.)

Massey v. Heynes, 59 L . T . Rep. 470 ; 21 Q. B .
D iv . 330.

The distinction between th is case and The D ue  
d 'A um a le  (87 L . T. Hep. 674; 9 Asp. Mar. Law 
Cas. 359; (1903) P. 18) is tha t in  tha t case the 
cause of action arose on the high seas. There is 
no case in  which, as in  th is case, everything has 
occurred abroad, and a defendant has been com
pelled to come here against his w ill. A  foreigner 
resident and domiciled abroad cannot be compelled 
to attend these courts unless he has pu t himself 
° r  his property w ith in  the jurisd iction. This is 
not a case in  which a foreign corporation is carry- 
lng on business in  th is country, as in  L o g an  v. 
Banlc o f  S co tland  (91 L. T. Rep. 252; (1904) 
2 K . B. 495), nor is i t  sim ilar to The E lto n  (65 
L . T. Hep. 232 ; 7 Asp. Mar. Law Cas. 66; (1891)
P. 265). The court no doubt has power to make 
such an order as th is in  an action fo r to r t (C ro ft 
7- K in g , 68 L. T. Rep. 296; (1893) 1 Q. B. 419), 
out they w ill not do so under these circumstances. 
[Lo rd  A lv e k s t o n e , O.J.—I  have some doubt 
whether the facts in  the affidavits are sufficient.] 
Ik e  intention of the rule was to cut down the 
service of a w rit in  an action in  to rt from the 
wider statements in  the Judicature Acts. I f  this 
oruer is r ig h tly  made, there is no reason why i f  a 
collision occurs in  (the streets of Berlin  between 
tw° German motor-cars and an English motor- 
oar, the German owners should not be compelled 
1° appear in th is country.

S im on, K.C. and H . M . Robertson  fo r the 
respondents, the owners of the C ity  o f  B ra d fo rd .

'The appellants do not contend tha t there is no

ju risd ic tion  to do what Parker, J. has done, but 
only tha t he has wrongly exercised his discretion 
in  the matter. Bargrave Deane, J. had a ll the 
parties before him, and knew all the facts before 
the court to-day, and exercised his discretion 
upon them. [F a b w e l l , L. J.—Bargrave Deane, J. 
took his discretion from  Parker, J., and your 
in it ia l d ifficu lty is tha t Parker, J. had not suffi
cient facts before him  to fu lly  exercise his discre
tion .] The dates here are conclusive in  favour of 
the respondents. The affidavit in  support of 
leave to serve notice of the w rit was sworn on the 
1st Oct., and the arrangements on which the 
appellants rely to show tha t proceedings or their 
equivalent were going on in  Germany were not 
made u n til the 2nd Oct. These arrangements 
were made by the Hamburg agent of the Great 
Central Railway on his own in itia tive, and were 
never authorised by the company, and he had no 
authority to ask fo r bail. The whole matter can 
be very conveniently dealt w ith  in  the A dm ira lty  
Court, and i t  is submitted that, in  giving 
leave to serve notice of the w r it out of 
the jurisd iction, Parker, J. exercised a wise 
discretion. Whether the fact tha t letters of 
guarantee had been given was known or not 
is not material, neither are the merits of the dis
pute material. The only question is, Is  there a 
bond f id e  claim P There undoubtedly is such a 
claim. [ K e n n e d y , L .J . — The to r t occurred 
abroad, the foreigner was abroad; i t  is not like 
a B ritish  subject abroad. In  The C h ris tiansbo rg  
i t  was said: “  I t  would be vexatious in  fact to call 
upon the owner of the ship in  respect of the same 
cause of action to give bail in  two courts at the 
same time.” ] I f  these undertakings in  lieu of 
bail are material the respondents must stand by 
the ir misfortune, bu t they are not m ate ria l; the 
existence of mere undertakings of th is nature 
are no reason fo r staying proceedings over here. 
[K e n n e d y , L .J .—Are you not getting an unfa ir 
advantage because you got away from Germany 
by g iving; these undertakings.] B u t we are not 
try in g  to arrest the H agen  in  these proceedings. 
Our action is i n  personam . We only wanted to 
get away from the Elbe because these ships run 
in  a regular line from  Grimsby to the Elbe. 
How could th is alter the court’s view of the facts. 
There is a bond fid e  claim here. One of the 
alleged wrongdoers, the H a rtle y , has been sued. 
W hy should we not bring in  the other P The only 
test is whether the action is based on a bond fid e  
charge of negligence against both defendants : 

The Due d’Aumale, 87 L. T. Rep. 674; 9 Asp. Mar.
La w  Cas. 359 (1902); (1903) P. 18.

The owners of the H a r tle y  issued a w rit in  rem  
against the C ity  o f  B ra d fo rd , so the matter must 
be tried in  the A dm ira lty  Court whether the 
respondents wish i t  or not.

L a in g , K.C. in  reply.
Lord  A l v e b s t o n e , C.J.—This case is one, to 

my mind, of very great difficulty, and has been 
extremely well argued on both sides, and but 
fo r the fact tha t I  th ink  i t  is very im por
tan t to dispose of th is case a t once, I  should like 
to take time to consider my judgment. The real 
d ifficu lty which has pressed upon my mind 
throughout is tha t we are asked to interfere 
w ith the discretion of the learned judge. The 
order under which the question arises is Order X I., 
r. 1, which commences: Service out of the juris-



6 8 MARITIME LAW CASES.

Ct . of A p p .1 T h e  H a g e n . [C t . op A p p .

diction o f a w rit of summons or notice of a w rit 
of summons may be allowed by the court or a 
j  udge whenever (g) A ny person out of the ju risd ic
tion  is a necessary or proper party to an action pro
perly brought against some other person duly 
served w ith in  the jurisdiction. I t  is not disputed 
in  th is case tha t the C ity  o f B ra d fo rd  has a r ig h t 
to bring an action against the H a rtle y , and in  tha t 
sense i t  is a proper action, and that, assuming 
there were two vessels involved in  the cause which 
led to the collision, the owners of the H agen  are 
necessary or proper persons. I f  I  could have 
fe lt tha t Hargrave Deane, J. had exercised his 
discretion upon a ll the facts before him 1 should 
have greater reluctance to interfere w ith his deci
sion, but I  do not th ink  he has appreciated the 
difficulties of the matter or dealt w ith the case 
upon a ll the facts. Certainly I  do say this, tha t 
had these facts been before me I  should not 
have allowed th is service to go. W ith  regard to 
Parker, J. I  do not th ink  anybody pretends tha t 
he exercised his discretion upon the materials 
which we now have before us. He acted upon an 
affidavit by Mr. Lewis ; and the question, I  th ink , 
we have to consider, is what order we ought to 
make, having regard to a ll the facts before us. I  
am anxious not to be unduly influenced by the 
fact tha t we are dealing w ith  a case in  which i t  
is sought to bring persons, who have not come 
here, and whose property is not here, before the 
jurisd iction of these courts. As fa r as that ju ris 
diction goes we are bound in  th is court by the 
view—and I  shall loyally act upon tue view—that 
the court has jurisd iction ; but i t  seems to me 
there are materials in  th is case which ought to 
make the court hesitate before making an order 
which w ill have the effect of forcing the owners 
of the H agen  to  appear as second defendants in  
this court in  a collision case, the actual collision 
being between the C ity  o f B ra d fo rd  and the 
H a r tle y , though i t  may be tha t was only the conse
quence of the H agen’s negligent navigation. Now, 
the collision happened somewhere about the 27th 
Sept. On the 2nd Oct. the H a r tle y  issued a w rit 
in  rem  against the C ity  o f  B ra d fo rd . So fa r as 
the necessity of protecting herself against the 
H a rtle y  is concerned, i t  is p la in that the C ity  o f  
B ra d fo rd , having got bail in  tha t action, required 
no fu rther proceeding; but i t  was seen nobody 
complains of the ingenuity of the mind tha t found 
i t  out—i t  was seen tha t counter-claiming in  tha t 
action or availing themselves of those proceedings 
would not enable them to get the H agen  here. 
Therefore, instead of counter-claiming, they issued 
proceedings in  personam  on the 2nd Oct. against 
the B urne tt Steamship Company (the H a r t le y ) 
and against the Deutsch-Australische Dampf- 
schiff-Gesellschaft (the Hagen). In  tha t action 
they made application fo r leave to serve notice of 
the w rit upon the owners of the Hagen. I  confess 
i t  does strike one tha t although tha t was a per
fectly legitimate step to take, the real object, and 
the only object, of the proceedings i n  personam  
was to drag the German company here. I t  is 
perfectly legitimate, but I  th ink  i t  is not a 
circumstance to be le ft out of consideration 
when you are dealing w ith the question whether 
the court in  the exercise of its  discretion 
should give leave fo r tha t step to be taken. 
In  addition to that, i f  the matter had been before 
me in  the firs t instance, I  th ink  I  should have 
attached much more importance than Bargrave

Deane, J. appears to have done to what happened 
immediately after the collision. M r. Lewis, in  
his affidavit says : “  The defendant company, the 
Deutsch-Australische Dampfschiffs Gesellschaft 
carries on business at Hamburg, in  the German 
Empire, but is a necessary or proper party in  this 
action, inasmuch as the p la in tiffs  allege tha t the 
said collision was caused or contributed to by 
neglect or default in  the navigation of the H a rtle y  
and the H agen.”  Now, on the 11th Dec. Mr. 
Robert’s, the solicitor fo r the appellants, firs t 
affidavit is made, and i t  discloses documents 
which are the firs t matters, I  th ink, tha t have 
seriously to be considered. On the 30th Sept, the 
the representative of the C ity  o f  B ra d fo rd  asked 
the representative of the H agen  “  to inform  me by 
re turn in  what manner you w ill give security fo r 
the steamship Hagen, either to  me or my owners 
fo r the ir claims, as otherwise, acting on instruc
tions from my owners, I  w ill be compelled to 
arrest the ship.”  That is a distinct in tim ation 
of the p la in tiffs ’ in tention to arrest the H agen  at 
Hamburg unless security is forthcoming. The 
reply was as fo llows: “ W e received your favour 
of to-day, and beg to in form  you that the co lli
sion . . . was not brought about by incorrect 
manoeuvring on the part of our steamship H agen.
. . . We are nevertheless prepared to give the
security demanded, i f  you on your part w ill give 
a sim ilar undertaking on behalf of the C ity  of 
B ra d fo rd  as regards the steamship H agen.”  On 
the 1st Oct. Mr. Rover, fo r the C ity  o f  B ra d fo rd  
replies, “  I  beg to in form  you tha t I, w ithout pre
judice, however, to the question of blame, under
take personal bail fo r the captain and the owners 
of the steamer C ity  o f  B ra d fo rd .”  We have also 
got, upon the 2nd Oct., the formal document 
relating to the prelim inary proceedings taken in  
the court at Hamburg. Now, i t  is said by the 
jun io r counsel fo r the respondents in  his most 
able argument, tha t i t  only amounts to an under
taking to give bail should necessity arise. I  agree 
w ith tha t observation, and i f  we were dealing 
w ith  the same question as arose in  The M a n n h e im  
(u b i sup.), tha t would be a very material fact, but 
in  my judgment that does not exclude the neces
sity fo r considering the matter from the point of 
view from  which we are now considering it. Now, 
upon the affidavit of Mr. Lewis being filed the 
defendants entered an appearance under protest 
and this motion was brought. M r. Robert’s 
affidavit is very material. He sets out the pro
ceedings institu ted in  the Lower Court of Ham
burg on behalf of the Deutsche-Australische 
Dampfschiff-Gesellschaft against the owners of 
the H a rtle y , and he says he is informed and 
believes tha t the evidence of the master and crew 
of the H a r tle y  has been given in  those proceed
ings. He also refers to the action in  rem , in s ti
tuted in  the A dm ira lty  D ivision by the H a r tle y  
against the C ity  o f  B ra d fo rd  : says he is informed 
tha t the C ity  o f  B ra d fo rd  and the H agen  were 
not in  collision w ith  each other, and continues: 
“  As between the owners of the H a r tle y  and the 
C ity  o f  B ra d fo rd , and so fa r as the interests of 
the owners of the C ity  o f  B ra d fo rd  were concerned, 
I  submit there was no necessity fo r a second 
action to be brought by the owners of the C ity  o f  
B ra d fo rd , as the owners of tha t vessel could have 
counter-claimed in  the ordinary way fo r the 
damages sustained in  the collision between those 
vessels. I  fu rthe r submit there was nothing to
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prevent the owners of the C ity  o f  B ra d fo rd  in 
tha t action raising the defence, i f  so advised, tha t 
the collision between the C ity  o f B ra d fo rd  and 
the H a r t le y  was due wholly or partly  to the 
navigation of the Hagen, and fu rther tha t the 
undertakings given in Hamburg by the agents of 
the owners of the C ity  o f  B ra d fo rd  and the owners 
of the H agen  respectively not having been w ith 
drawn, the owners of the C ity  o f B ra d fo rd  would 
be in  no way damnified, but on the contrary they 
would be at an advantage by being able to proceed 
against the H agen  in  Hamburg.”  The affidavit 
concludes : “  To the best of my inform ation and 
belief the application to jo in  them (the owners of 
the Hagen) as a party was irregular and improper 
on many grounds. I t  was not bond f id e ; i t  was 
oppressive and vexatious and an abuse of the 
practice of the co u rt; i t  was not solely made in 
the interest of the owners of the C ity  o f  B ra d fo rd  ;  
the application was based on an improper affidavit 
which did not state a ll material facts to the 
court, and was a breach of good fa ith  and of 
the understanding on which the undertakings 
were given.”  I  confess I  have ¡1 lit t le  suspicion 
tha t there is some ground fo r tha t suggestion. 
Mr. Lewis answered tha t on the 6th Jan., but 
pra tica lly a ll he says is tha t two out of the three 
ships which were concerned in the collision are 
English ships belonging to English companies, 
carrying on business in  England and having 
English solicitors; tha t on the ground of con
venience i t  is h ighly desirable tha t the questions 
arising in  th is litiga tion  should be settled in  
Eng land; and tha t the said defendants are a 
necessary and proper party to the action brought 
by the p la in tiffs against the H a rtle y - W hat I  
th ink  is of great importance is tha t there is no 
answer to the other part of the affidavit. I  th ink  
i t  is unfortunate tha t a fu lle r answer was not 
given when there was a direct challenge by Mr. 
Roberts. In  the circumstances, ought the learned 
judge to have made the order giving leave to 
serve the notice of the w rit on the defendants in  
Germany P I t  is not denied tha t there is 
jurisdiction. The case of the D ue d ’Aum ale  
(ub i sup.) establishes tha t beyond question. The 
°n ly  question, therefore, is as to the exercise of 
R e jurisdiction.

In  the case of The C h ris tiansbo rg  (u b i sup.), 
the existence of a document of guarantee some
what sim iliar to those in  the present case was 
held to be sufficient to make the Court of 
Appeal stay an action against a ship in  this 
country, upon the ground tha t the guarantee 
amounted to a bargain tha t the ship should be 
released and become a free ship. In  tha t case 
an action had been commenced abroad, and i t  is 
true, as counsel fo r the respondents pointed out, 
tha t case is not a direct authority fo r what the 
court may do i f  the application is one to stay an 
action properly brought against a German ship in  
th is country. In  the same way, I  th ink  The 
M a n n h e im  (u b i sup.) is not an authority to the 
extent tha t the leading counsel fo r the respon
dents pressed i t  in  his favour. The M an n h e im  
{'ubi sup.), was a case in  which a foreign ship was 
arrested when she came to this country, and the 
action was properly commenced in  this coun try ; 
and S ir Gorell Barnes refused to stay the action, 
holding tha t a guarantee given abroad was, in  the 
circumstances, no bar to an action being brought 
here. As I  have pointed out, i t  seems to me that

the considerations which operated in  tha t case 
have not got anything like  the same force when 
you are dealing w ith  a mere question of discretion. 
I  therefore come to the conclusion tha t in  the 
circumstances i t  was not r ig h t to force the defen
dants, who, w ith in  a reasonable time, had acted 
upon the undertaking given, and had taken pro
ceedings in  Hamburg, practically to abandon 
these proceedings and come and try  the case here. 
I f  I  had fe lt th a t Bargrave Deane, J. had taken 
a ll the facts in to  consideration and had come to a 
conclusion upon them, I  should hesitate to in te r
fere w ith his decision, but looking at the judg
ment I  can find nothing to show tha t he did. I  
come to the conclusion tha t he has not exercised 
his discretion, and I  th ink  i t  is a jurisd iction 
tha t ought to be very carefully exercised. Where 
you have got competent parties taking steps to 
enforce the ir rights in  a foreign civilised country 
—proceedings taken practically in  accordance 
w ith understandings—I  th ink  we ought not to 
allow this, to a certain extent, colourable and 
unnecessary, w rit to  be issued, not for the purpose 
of enforcing the rights of the C ity  o f  B ra d fo rd  
against the H a r tle y , but in  order to enable these 
defendants to  be brought before the court. I t  is 
not disputed tha t i f  the H agen  were the only ship 
alleged to be to blame the pla intiffs could not 
bring these defendants here, and I  th ink  the 
court, having regard to the place of the collision 
and the other circumstances of th is case, ought 
to  be slow to force the German defendants to 
come here. W ith  great reluctance I  come to the 
conclusion that I  should not have made the order, 
and I  th ink  Bargrave Deane, J., did not exercise 
his discretion upon the facts. He decided the 
matter solely upon the ground tha t there had 
been some lit t le  delay in  commencing proceedings 
in  Hamburg. I  th ink  this appeal must be 
allowed.

F a r w e l l , L .J .—I  agree. I  natura lly have 
some hesitation in  d iffering from  Bargrave 
Deane, J., but in  my view, w ith a ll respect to 
him, he has not rig h tly  appreciated the bearing, 
i f  any, tha t The C h ris tiansbo rg  (u b i sup.) and The 
M an n h e im  (u b i sup.) have upon the case. D uring 
these present sittings Vaughan W illiams, L J .  
and myself have on more than one occasion had 
to consider th is Order X L , and we have had a 
great many authorities, very well discussed, and 
very fu lly  considered by the court, and the con
clusion to which the authorities led us I  may put 
under three heads. I  th ink  my memory is 
accurate. F irs t of all, the Lord Justice adopted, 
and I  agreed w ith him, the statement of 
Pearson, J . in  Société Générale de B a r is  v 
D re y fu s  B ro thers  in  29 Oh. D iv. 239, at p. 242), 
which has been followed, although not cited, over 
and over again, that, “  i t  becomes a very serious 
question, and ought always to be considered a 
very serious question, whether or not, even in  a 
case like that, i t  is necessary fo r the ju risd ic tion 
of the court to  be invoked, and whether this court 
ought to pu t a foreigner, who owes no allegiance 
here, to the inconvenience and annoyance of 
being brought to contest his rights in  this 
country, and I  fo r one say, most distinctly, tha t 
I  th ink  this court ought to be exceedingly careful 
before i t  allows a w rit to  be served out of the 
jurisd iction.”

The second point which I  th ink  we con
sidered established by the cases was this, that,
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i f  on the construction of any of the sub
heads of Order X L  there was any doubt, i t  
ought to be resolved in  favour of the foreigners ; 
and the th ird  is that, inasmuch as the application 
was made ex p a rte , the fu llest disclosure was 
necessary, as in  a ll ex pa rte  applications, and a 
fa ilure to make a fu l l  disclosure would ju s tify  
the court in  actually discharging the order, even 
although the party m ight afterwards be in  a 
position to make another application. I  may 
dismiss the second and th ird  of those heads, 
because, in  my judgment, they do not apply here.
I  th ink i t  would be hard to impute to the deponent 
of the affidavit the knowledge of the effect of 
those two cases in  Adm ira lty , which the learned 
judge of the court below appears to have not 
himself adopted. One point therefore is, whether 
the learned judge was r ig h t in  exercising his dis
cretion as he did. The in it ia l d ifficu lty to my 
mind is this, tha t reliance has been placed 
on two cases which in  my judgment have no 
application—viz., The M annhe im  (u b i sup.) and 
The C h ris tiansbo rg  (u b i sup.). I t  is one th ing  
to say tha t a defendant who comes here to 
stop a duly commenced action must show some 
equity against the p la in tiff d isentitling him 
to pursue remedies which p r im a  fa c ie  he is 
entitled to pursue. I t  is quite another th ing  to 
say tha t the court, in  exercising its own discretion 
as to whether i t  w ill allow an action which cannot 
be commenced at a ll w ithout its  permission to be 
so commenced, should give tha t permission. The 
grounds upon which the jurisdiction, which I  may 
call the lis  a l ib i  pendens, on which The C h ris tia n s 
borg (u b i sup.) and The M an n h e im  (u b i sup.) 
really depend, are well set out by the Court of 
Appeal in  the P e ru v ia n  Guano Com pany v. 
B ockw o ld t (23 Ch. D iv. 225). Lord  L indley puts i t  
at p. 232, “  A  motion is made to compel the 
p la in tiff to elect. I t  is not sufficient fo r the 
person so moving to point out tha t there are 
two proceedings being taken w ith reference to 
the same matter. He must go a step further, and 
say tha t there is vexation in  point of fact— 
that is to say, tha t there is no necessity for 
harassing the defendants by double litigation. ’ 
I t  is obvious tha t tha t does not apply to cases 
where the p la in tiff in  England is the defendant 
in  a foreign court, because there is no question of 
his harassing by double litigation, and therefore 
no personal equity against him, but the considera
tion  tha t there is a suit pending elsewhere is 
a proper one fo r the judge who is debating 
whether he shall exercise his discretion in  allow
ing service out of the jurisd iction under Order X I. 
I  th ink  here, i f  Parker, J. had had brought to  his 
attention those undertakings in  lieu of bail bond, 
and the statement of Baggallay, L .J, in  The 
C hris tiansbo rg  (u b i sup.) tha t there is no distinc
tion in  principle between a ship being released on 
bail in  the ordinary form, and being released by 
virtue of an agreement come to between the two 
owners or the ir representatives, he would then have 
fe lt bound to consider tha t there was tha t which 
is equivalent to the commencement of an action in  
a foreign court. Having tha t before him, and 
considering the recent date of the occurrence, I  
have very lit t le  doubt tha t he would have said: 
“  The proper tribunal p r im a  fa c ie  is the German 
tr ib u n a l; the collision took place the re ; i t  w ill 
depend upon German la w ; and there is no reason 
at present fo r harassing the foreigner by bringing

him here.”  I t  is quite another th ing  i f  the 
foreigner had not commenced any proceedings at 
a ll, or if, a fter the lapse of a considerable time, 
he had commenced proceedings, but inasmuch as 
the proceedings were in itia ted  by th is agreement 
in  lieu of bail bond which was actually followed 
up by whatever is the German equivalent to a 
w rit, on the 6th Dec., i t  appears to me the discre
tion  in  th is case ought not to be exercised by 
allowing service out of the jurisd iction. In  the 
case before Gorell Barnes, J., The M a n n h e im  
(u b i sup.), i t  is to be observed tha t two years had 
elapsed between the giving of the bail bond and 
the actual commencement of the proceedings, 
and i t  is obvious tha t you cannot expect the 
Englishman who has a r ig h t of action which he 
may enforce i f  the court w ill perm it him by 
issuing a w rit in  th is country, to  w ait over an 
indefinite period t i l l  what is the more proper t r i 
bunal is invoked by either party. In  the present 
ease I  th ink there is not any question of any lapse 
of time which is material, and I  agree w ith  the 
Lord  Chief Justice tha t th is order ought to be 
discharged.

K e n n e d y , L .J .—I  am of the same opinion. 
I t  appears to me a case of some difficulty, and 
especially upon the ground tha t i t  may be said that 
th is is a decision in  a case in  which the ju r is 
diction of th is court is invoked to interfere w ith 
the statutory discretion of the judge below; but 
in  my opinion Parker, J. had not before him 
orig ina lly the material facts, and i t  appears tome, 
w ith  great respect, that the matter has been dealt 
w ith  by Bargrave Deane, J. w ithout fu ll regard 
to the circumstances of the case which we have 
had developed in  argument before us. There is 
no doubt tha t there was jurisd iction under 
Order X I., r. 1, sub-sect, (g), to  bring in  this 
foreign defendant. I t  was a case in  which, had 
a ll the parties been orig ina lly here and served 
here, there is no doubt tha t at any rate the Hagen  
m ight be treated as a proper party ; and as there 
had been due service of the w rit upon the persons 
who represent the H a rtle y , upon the ir being 
served there was jurisd iction, although the 
collision arose w ith in  foreign territory, and the 
person sought to be added was a foreigner, to 
make an order. But, assuming tha t there was 
jurisd iction to make an order, the court has to 
decide whether, under the in itia l words of 
Order X I., i t  was a case in  which the jurisdiction, 
though legitimate, ought to be as a matter of 
discretion, exercised—in this particular case in 
favour of the C ity  o f B ra d fo rd . In  those circum
stances you have to consider a ll the facts. There 
would be no jurisd iction unless the party could 
be described as, at least, a proper party to be 
added by way of defendant, but you have 
s til l got to see that a ll the circumstances make 
fo r the exercise of the discretion in  favour 
of the application. For instance, you have to 
consider what may be called the comparative 
advantage and the doing of justice to a ll parties ; 
and amongst the circumstances there is one 
which was not before Parker, J., and which 
seems to me to be material. I t  is this, tha t the 
pla intiffs had exchanged w ith  the defendants now 
sought to be added, on the 30th Sept., before 
the application to Parker, J., an undertaking to 
give security in  lieu of bail fo r the purpose of 
rendering arrest unnecessary. I f  tha t was a 
bond fid e  proceeding, really intended between
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business men as the in it ia l stage of litigation, 
there was practically a commencement of an 
action. I t  is r ig h t to  guard the expression by 
saying “  p ractica lly /’ because fo r some purposes 
i t  may not be treated as equivalent to actual 
arrest. As the Lord  Chief Justice and Farwell,
L . J. have pointed out, we have not got to decide 
here as to the r ig h t of a person to stop pro
ceedings which require no discretion for their 
in it ia l stage, but here there has to be a discretion 
exercised, of which the court cannot divest its e lf; 
and discretion means the consideration of a ll the 
material facts. We know now tha t proceedings 
did go on in  the German courts, and tha t pro
ceedings were, really w ithout any great delay, 
taken, and tha t on the 6th Dec.—which was not 
undue delay—proceedings were instituted in  the 
German c o u rt; first, against the guarantors of 
the C ity  o f  B ra d fo rd , and secondly, on the same 
day, against the guarantors of the H a rtle y . So 
a ll the three parties were in  ordinary course of 
being brought before the German court, the 
evidence of witnesses taken, and the case tried. 
In  those circumstances i t  seems to me i t  is 
impossible to say—particu larly in  the case of a 
collision—that i t  is not a circumstance to be 
considered tha t the collision was in  the river 
Elbe, and tha t one of the parties is a foreigner. 
Leave being required, i t  seems to me clear that 
had a ll the facts come before me as a judge of 
firs t instance as they have come before us to-day I  
should certainly never have made this order. 
Looking at a ll the facts, i t  seems to me clear tha t 
the balance of convenience is so clearly one way 
tha t the discretion of the court should only be 
exercised by the discharge of the order. I t  is said 
that the rights of the parties cannot be adjusted 
so well in  Germany as here. I  am not at a ll sure 
tha t the rights w ill not be as well determined there 
as here, and i t  is by no means necessarily in flic t
ing in justice upon the present p la in tiffs tha t the 
H agen  is not joined, because upon the materials 
before us, which are rather meagre, i t  seems to me 
they may figh t out the ir battle w ith the H a r tle y  
here w ithout any more inconvenience than a 
triangular battle always involves. The appeal 
must be allowed w ith costs.

Solicitors : fo r the appellants, P r itc h a rd  and 
S ons ; fo r the respondents, D . H . Davies.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
A p r i l  9 an d  10, 1908.

(Before Lord  A lv e r s t o n e , C.J.)
H a m e l  a n d  H o r l e y  v . P e n in s u l a r  a n d  

Or ie n t a l  St e a m  N a v ig a t io n  C o m p a n y , (a)
G eneral average— Dam age by co llis ion  w ith  quay  

— P e r ils  o f  n a v ig a tio n — U n load ing  o f cargo— 
R e p a ir  o f  sh ip— Dam age to cargo caused by 
u n lo a d ing  and  tra n sh ip m e n t — C argo-ow ner’s 
c la im  f o r  c o n trib u tio n .

To constitu te  a c la im  in  genera l average there m ust 
a t some tim e  o r other have been a genera l average 
act, o r som ething fo llo w in g  a genera l average 
act, and  so in t im a te ly  connected w ith  i t  th a t the 
whole m ay be treated as one continuous act,

(a) Reported by W . T revor T ürton, Barrister-at-Law.

necessary to re lieve both vessel and  cargo— the 
whole ven tu re—fro m  a common p e r il .  I f  the 
consequence o f  the damage caused by a p e r il o f  
the sea is  m erely to  render the sh ip  unable to 
f u l f i l  her contract, o r the cargo unfit, to be ca rrie d  
on, as, f o r  instance, where i t  is  damaged by 
w etting , acts done m erely to make e ith e r the 
sh ip  f i t  to  f u l f i l  her con trac t o r the cargo f i t  to be 
ca rrie d  on are not suffic ient to establish a general 
average sacrifice.

So where a vessel sh o rtly  a fte r  leav ing  her load ing  
quay, in  endeavouring to avo id  o rd in a ry  dangers 
o f na v ig a tion , came in to  co llis io n  w ith  the quay, 
and  was thereby in ju re d  and prevented f ro m  
proceeding on her voyage u n t i l  repa ired .

H e ld , th a t damage done to cargo by u n lo a d ing  to 
enable the vessel to be repa ired  d id  no t g ive rise  
to a c la im  f o r  c o n trib u tio n  in  genera l average, the 
u n lo a d ing  no t being necessary to save the whole 
venture f ro m  a common p e r il .

C o m m e r c ia l  l is t .
Action tried before the Lord  Chief Justice 

s itting  w ithout a ju ry .
Claim fo r a general average contribution.
The pla intiffs shipped under bills of lading, 

which did not contain the York-Antwerp Rules, 
certain cases of glass at Antwerp in  Dec. 1905 on 
the defendant company’s steamship P eshaw ur fo r 
carriage from  Antwerp to Shanghai. Having 
completed loading the vessel le ft the berth and 
got in to the tideway of the river, but before the 
tugs had the vessel under control the vessel was 
caught by the tide and i t  became necessary to 
le t go an anchor. The anchor did not hold, and 
as the vessel was d rift in g  towards an anchored 
vessel the engines of the steamship Peshaw ur 
were started, and the vessel then grounded by the 
stern on the le ft bank of the river. In  order to 
get off the bank her engines as well as the tugs 
were used, but the vessel had to slip her anchor.

The vessel came off the bank and had to go 
astern to avoid some craft, and in  consequence 
ran astern across the river on to the quay from 
whence she had come. The contact caused damage 
to the vessel—-viz., to  the steering gear, engine, 
rudder-post, rudder, sternpost, and port propeller. 
The after-peak was filled w ith water, and the 
pumps had to be used to pump out the tunnel- 
well. The vessel returned to her berth, where 
half of the cargo was discharged. Five days 
la tte r the vessel was taken lower down the river 
and the balance of cargo discharged. A ll  the 
cargo was transhipped into another vessel belong
ing to the defendant company and was carried to 
Shanghai. The steamship P eshaw ur went into 
dry dock to repair. The lost anchor was 
recovered.

On arrival at Shanghai damage to the glass 
was found which was in  excess of what is generally 
sustained in  sea carriage, and this was caused by 
the discharging from the steamship Peshaw ur 
and the loading on to the other vessel.

The p la intiffs called evidence to prove tha t the 
practice of average adjusters was tha t where a 
vessel had to pu t in  by reason of a particular 
average loss, and tha t in  order tha t the vessel 
m ight be repaired the cargo had to be discharged, 
the damage caused by such discharge was treated 
as a general average act.

The pla intiffs claimed a contribution from the 
ship in  respect of the damage so suffered.
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J. 11. A tk in ,  K .C . and M a u ric e  H i l l  fo r the 
pla intiffs.—Thera was a general average act 
before the cargo was unloaded— viz., pu tting  back 
to the quay. I f  tha t was not so then the unloading 
of the cargo to allow of the vessel being repaired 
was a general average act. The discharge of the 
goods at Antwerp constituted a general average 
act, and the p la in tiffs  are entitled to claim in 
respect thereof from the ship. That is shown by 
the judgment of B re tt, M.H. in  Svendsen v. 
W allace  (4 Asp. Mar. Law Cas. 550; 5 Asp. Mar. 
Law Oas. 87,232, 453; 50 L . T. Rep. 799 ; 13 Q. B. 
D iv. 69, at pp. 76 and 77). Further, i t  is so treated 
in  practice by average adjusters. The taking 
back of the vessel to  her berth was analogous to 
pu tting  into a port of refuge, because having 
started on her voyage she had to go back again. 
The ship as well as the cargo were in  common 
peril. The whole venture was in  peril. [A tw ood
v. S e lla r  (4 Asp. Mar. Law Oas. 153, 283; 42 L . T. 
Rep. 644; 4 Q. B .D iv . 342 ; 5 Q. B. Div. 286) and 
Crooks and  Co. v. A lla n  (4 Asp. Mar. Law Oas. 
216; 41 L . T. Rep. 800; 5 Q. B. D iv. 38) were 
referred to.] The p la in tiffs  are entitled to a 
contribution.

S cru tton , K .C . and S. A . T. B o w la tt fo r the 
defendants.—The cargo was not in  danger, and 
the vessel could have been brought to England 
fo r repairs. There was no general average sacri
fice. There was no general average act before the 
cargo was discharged, nor did the discharge of 
the cargo constitute such an act. There must be 
an antecedent act of general average sacrifice 
before such a claim as regards unloading can be 
maintained or included as a subject-matter of 
con tribu tion :

Svendsen v. W allace , 4 Asp. M a r. Law  Cas. 550 
5 Asp. M a r. 'L a w  Oas. 87, 232, 4 5 3 ; 50 L . T . 
Rep. 799 ; 13 Q. B. D iv . 69, a t pp. 85 and 88, 
per Bowen, L .J .

The p la in tiffs ’ contention is not supported by the 
judgment of Lord Blackburn in

Svensden v . W allace, 52 L .  T . Rep. 9 0 1 ; 10 App. 
Cas. 404, a t pp. 416, 417.

T h e  te s t  t h a t  th e re  m u s t  be a n  a n te c e d e n t g e n e ra l 
a ve ra g e  s a c r if ic e  la id  d o w n  b y  B o w e n , L . J .  is  n o t  
s a t is f ie d  b y  th e  p ra c t ic e  o f  a ve ra g e  a d ju s te rs  
I t  is  n o t  d is p u te d  t h a t  i f  th e re  w as  a  g e n e ra l 
ave ra g e  a c t, th e  s h ip  is  h o u n d  to  c o n t r ib u te  as 
i f  th e re  h a d  been a g e n e ra l a ve ra g e  s ta te m e n t : 

Crooks and  Co. v. A lla n ,  4 Asp. M a r. La w  Cas. 216; 
41 L . T . Rep. 80 0 ; 5 Q. B . D iv . 38.

The vessel is not liable to contribute to the 
p la in tiffs ’ loss.

J. B . A tk in , K .C . replied. C ur. adv. v u lt.

Lord A l v e r s t o n e , L.C .J.—The p la in tiffs  seek 
to recover a general average contribution from  
the ship in  respect of glass shipped at Antwerp 
to be carried to Shanghai. In  m y  opinion, i t  is 
necessary to  ascertain clearly what the facts are 
before proceeding further. The glass having 
been loaded at Antwerp, the vessel, w ith in  a few 
minutes after leaving her berth to proceed on her 
voyage, got in to  difficulties, and fo r an hour or 
thereabouts she was engaged in endeavouring to 
avoid perils of the river. The vessel swung up in  
consequence of the tide catching her s te rn ; she 
was in  danger of co llid ing w ith a vessel higher 
u p ; and she had to slip her anchor to avoid

collision w ith  some other craft. She touched the 
ground w ith her stern on the other side of the 
river, and then came across again, fina lly  running 
her sternpost and rudder against the wall of the 
quay or berth where she had loaded, and seriously 
in jured her stern post and rudder, the after peaA 
fillin g  w ith water. Rather more than half of the 
cargo was unloaded where the vessel lay, work 
going on n igh t and day fo r five days ; and then, 
having 4000 tons or thereabouts s till on board, 
she was taken down the river, and the rest of the 
cargo was discharged before she was put in to dry 
dock. I t  was admitted tha t the glass was tran
shipped and taken on to Shanghai. I t  was 
admitted also tha t the glass was damaged to a 
greater extent than was due to ordinary transport 
by sea, and i t  must be taken tha t exceptional 
damage was caused to the glass, both in  the un
loading and in reshipping. I t  was contended on 
behalf of the pla intiffs tha t there was either some 
general average act before the cargo was un
loaded, or tha t the fact tha t the cargo had to be 
unloaded to allow the vessel to be repaired con
stituted a general average act i f  there was no 
general average act before, and tha t upon the 
authorities the ship was liable to contribute in  
general average. I t  was not disputed by the 
defendants that, i f  there was a general average 
act, the ship was bound to contribute as i f  there 
had been a general average statement; that 
followed from Crooks and Co. v. A lla n  (4 Asp. 
Mar. Law Cas. 216 ; 41 L . T. Rep. 800 ; 5 Q. B. Div. 
38). I t  was, however, disputed, first, tha t there 
was any general average act before the cargo was 
discharged ; and, secondly, tha t the discharge of 
the cargo constituted, in  the circumstances, a 
general average act. I t  was not contended on 
behalf of the pla intiffs tha t the state of things 
tha t occurred was caused by the negligence of 
those on board the ship, and I  w ill assume that 
to be so, and tha t what had happened was caused 
by perils of navigation independently of negli
gence. I t  was, however, contended by Mr. A tk in  
tha t i f  one took the entries in  the log, the 
material statement in  which was—after recount
ing the various difficulties th a t occurred— “ On 
sounding the after-peak found same fu ll of water, 
consequently the ship was brought back to her 
previous berth,”  that was analogous to the vessel 
being taken to a port of refuge, because, having 
started upon her voyage, she had to go back 
again. In  no way discounting tha t argument, I  
th ink  i t  r ig h t to say tha t I  do not consider i t  a 
case of going back to a port of refuge. I  th ink  
tha t from  the time the vessel le ft the quay 
u n til her sternpost ran against the same quay 
at the end of the attempted manœuvre the vessel 
was being navigated upon her voyage, or w ith  a 
view to her voyage, and was incurring perils of 
navigation, and tha t the only th ing  tha t could 
be said was tha t by perils of navigation 
the ship got in to  a damaged condition whereby 
she was not able to go on her voyage and 
fu lf i l  her contract. In  my opinion there was no 
general average act before the vessel was damaged 
by strik ing the quay. The slipping of the anchor 
was, to  some extent, relied upon, bu t tha t was not 
a general average act. That was not a sacrifice, 
bu t an ordinary measure taken in  navigation to 
avoid danger. Further, the anchor was recovered, 
Therefore, upon the firs t pa rt of the case I  find 
as a fact tha t there was no general average
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act up to the time when the vessel was in jured, 
and tha t she received her in ju ry  in  the course 
of navigation ; in  other words, i t  was ju s t the 
same kind of th ing  as i f  there had been a 
collision between this vessel and another vessel 
in  the river, rendering i t  impossible fo r her to 
proceed upon her voyage.

I t  was then said by M r. A tk in  that, even 
although there was only a particu lar average 
in ju ry , the ship could not continue her voyage, and, 
as her cargo had to be discharged to allow of the 
ship being repaired, there was a general average 
sacrifice in  the unloading of the cargo to enable 
her to be repaired. I t  was said also tha t the 
condition of things was such tha t the whole ven
ture was in  peril. I  come to the conclusion, and 
find as a fact, tha t when the vessel got alongside 
the quay w ith the after-peak fu l l  o f water there 
was no common peril to  the ship and cargo. I t  
is perfectly true that i f  the bulkheads had broken 
down water m ight have got in to  the ship, and 
i t  is perfectly true tha t the pumps had to be 
kept going to keep the water out of the tu n n e l; 
but tha t is one of the perils of the navigation 
which necessitated the ship being worked in  a 
certain way, and does not create a basis fo r a 
general average claim. The particu lar parcel of 
glass was stowed in a hold about midships in 
fro n t of the engines and boilers. I  do not 
know how many bulkheads there were, bu t there 
certainly must have been two, and probably 
there were three, and I  hold and find as a fact 
tha t the danger which had to be guarded 
against was a peril of navigation which re
quired the ship to keep the pumps going and 
do whatever else m ight be necessary to prevent 
fu rther damage to the ship and cargo. I  th ink  
i t  is analogous to what would have occurred i f  a 
rent had been made in  the side of the ship by 
a collision. In  these circumstances I  have to 
deal w ith the point of law which Mr. A tk in  raised 
even assuming a ll these facts to be found against 
him. I  w ill assume tha t i t  was necessary to dis
charge the cargo in  order to  get the ship repaired. 
Both parties relied on Svendsen v. W allace, but I  
th ink  i t  would be better, inasmuch as in  my 
opinion the judgments in  tha t case do not 
amount to a conclusive authority binding upon 
me to deal w ith  the question on principle. 
N othing would be gained by going through the 
authorities, which are a ll reviewed in  Atw ood  
v. S e lla r  and Svendsen v. W allace. M r. A tk in ’s 
case could not be rested upon any authority 
unless he was rig h t in  his construction of the 
judgment of B rett, M.R. in  Svendsen v. W allace. 
I  w ill only note in  passing tha t the case of H a ll  
v .Janson  (4 E. & B. 500) is not an authority fo r the 
main proposition. W hat view ought I  to take of 
the unloading of the vessel, the in j ury to her having 
been caused by a peril which was only caused by 
a particular average loss P I t  seems to me that I  
ought to decide against M r. A tk in ’s view, unless 
I  am prepared to hold that, whenever a ship is 
rendered incapable of completing her contract by 
reason of the perils of the sea, and, in  conse
quence, has to be wholly or partia lly  unloaded to 
render her fit, tha t must necessarily be a general 
average loss, because the venture as i t  previously 
existed cannot be carried out or the ship cannot 
be made f it  to  deliver the cargo. I  am not pre
pared to go tha t length. To constitute a claim 
m general average there must at some time or 
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other have been a general average act, or some
th ing follow ing a general average act, and so 
in tim ately connected w ith i t  tha t one can treat 
the whole th ing as one continuous act, necessary 
to relieve the whole venture from  the common 
peril. I f  the consequence of the peril of the sea 
is merely to render the ship unable to fu lf i l her 
contract, or the cargo unfit to be carried on, as, fo r 
instance, where i t  was damaged by wetting, acts 
done to make either the ship f i t  to fu lf il her con
tract or the cargo f i t  to be carried on are not 
sufficient to establish a general average sacrifice. 
That is the conclusion 1 came to, and i t  is upon 
tha t ground I  desire i t  to  be understood tha t I  
decide the ease.

That being my view, I  have to see whether I  am 
bound by any expressions of judic ia l opinion. I t  
is only necessary to consider the judgments in 
Svendsen v. W allace  in  the Court of Appeal and 
House of Lords. Certain passages in  the judg
ments in  tha t case were strongly relied upon by 
M r. A tk in . A t pages 76 and 77 of the report in  
the Court of Appeal (13 Q. B. Div.) the Master 
of the Rolls put four cases, the fourth  being 
as fo llow s: “  Or i t  may be necessary to land 
the cargo, though neither i t  nor the ship be in 
immediate danger, or though the ship only be in 
danger, because the in ju ry  to the ship cannot be 
repaired without, the removal of the cargo.”  
Then a few lines fu rther on he said : “  In  the 
second, th ird , and fourth  cases the expenditure, 
treated as i f  i t  were the cost of the sole act done, 
cannot be a general average expenditure. B u t 
we must consider whether any of the three can 
be treated as part of another act which is a 
general average act.”  I  need only refer to the 
fourth  case put by the Master of the Rolls, which 
M r. A tk in  said was substantially th is case. The 
Master of the Rolls, dealing w ith the fourth  case, 
said : “  I f  you take the act of sacrifice to be not 
merely the going into port, but the going into 
port to  repair, and i f  the one act be the going in 
to repair, and the repair cannot be done without 
the landing of the cargo, which is the hypothesis, 
then the landing of the cargo is a part of the act 
of going in to port to repair. I t  is a part of the 
act which is done in  order to put the ship into 
such a position tha t she can be repaired, which 
is the real meaning of the colloquial maritime 
phrase, ‘ going in  to repair.’ The expression 
then is going in  fo r repairs; the real accurate 
meaning is going in  to be repaired, or going in  so 
as to be in  a position which w ill enable her to be 
repaired. The landing of the cargo in  such case 
is upon the hypothesis so necessary a part of the 
act of taking the ship in to  port, so as to be in  a 
position to be repaired, tha t such act cannot be 
said to be usefully completed u n til the cargo is 
landed. This fou rth  case has always been treated 
as i f  the going in to  port to repair was one act, and 
as i f  tha t were the one act of sacrifice.”  That is 
somewhat difficult to follow, but i t  seems to me 
tha t tha t reasoning, though on the face of i t  
in favour of M r. A tk in , depends upon the con
dition that there was a going into port which 
was regarded as an act of sacrifice, and 
tha t the landing of the cargo was, so to speak, a 
necessary consequence of tha t going into port, 
because at the end the Master of the Rolls sums 
i t  up by saying that, “  This fou rth  case has 
always been treated as i f  the going in to port to 
repair was one act, and as i f  tha t were the one act

L
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of sacrifice.”  In  tha t case the Master of the 
Bolls was not pu tting  i t  upon the mere fact tha t 
cargo was taken out fo r the vessel to be repaired; 
he was considering tha t there was a sacrifice 
in  going in to  port which would constitute a 
general average act followed up by what was sub
sequently done—namely, the unloading. That 
is why I  th ink  the passage on p. 78 which 
seems so d istinctly an opinion in  M r. A tk in s  
favour is again only an enunciation of the pro
position tha t i f  there has been an act of sacrifice, 
then the act of unloading may be treated as a part 
of tha t which was a general average act. The 
words were: “  Unless, therefore, we are bound 
by authority to hold otherwise, I  am of opinion 
that, according to the law of England, when a 
ship is obliged, fo r the safety of ship and cargo, 
to  go into and goes into a port of distress m 
order to repair damage done by sea-peril, the 
expenses of going into the port are general 
average expenses; that, i f  i t  is necessary to r the 
safety of both ship and cargo to unload the cargo, 
or i f  i t  is necessary to unload the cargo in  order 
to  repair the ship, though i t  is not necessary to r 
the safety of the cargo, the expense of unloading 
the cargo is a general average expense; but i t  
the unloading of the cargo is not fo r either ot 
these causes, the expense of unloading is not 
a general average expense.”  That seems to say 
that, i f  expenses are to be treated as general 
average expenses, i t  must depend upon the vessel 
having pu t in to  port to  save the whole venture 
from  ci p e r il; in  other words, tha t there has been 
a general average act to which the expenses ma^y, 
so to speak, be attached. The language of the 
Master of the Rolls cannot be regarded as being 
conclusive in  favour of Mr. A tk in . In  the same 
case there are two passages in  the judgment ot 
Bowen, L .J . I  have to  consider. A t p. 85 he says 
th is : “ Bach item of expenditure which is 
challenged must be considered on its own merits 
w ith  reference to two tests. The firs t test is 
whether such item itse lf fu lfils , as against some 
or a ll of the interests to be considered, the defini
tion  of a general average sacrifice ; the second is 
whether such item, though not itse lf a general 
average sacrifice, is nevertheless an expenditure 
caused or rendered necessary by one% Every
one who knew him knows Bowen, L.J. s extreme 
accuracy of expression, and I  th ink  Bowen, L.J. s 
judgment supports the view I  have expressed as 
strongly as the passage in  the judgment of the 
Master of the Bolls which has been relied on by 
the p la in tiffs as an authority in  the ir favour. 
The Lord Justice having pointed out at p. 8b tha t 
H a l l  v. Janson  in  no way warranted the conciu- 
sion tha t the cargo ought in  tu rn  to contribute 
whenever any expenditure was incurred, not of 
saving the vessel and its  contents, but merely fo i 
the sake of prosecuting the voyage, deals at p. 87 
w ith  the expenses of pu tting  in to  port, and then, 
in two passages at p. 88, he expresses a view which 
makes i t  impossible fo r me to hold tha t the 
language of the Master of the Rolls binds me in  
the way suggested. The Lord  Justice says: 
“  j f  necessary fo r the common preservation of 
both ship and cargo, the unloading w ill be in  
itse lf a general average sacrifice : (see The Copen
hagen, 1 Ch. Rob. 289). I f  not so necessary, i t  
w ill not in  itse lf amount to a general average 
sacrifice at all, hut i t  may nevertheless be pro
perly included as a subject-matter of contribution

whenever the expenditure is directly caused by 
some antecedent act of general average sacrifice.
I f  I  am r ig h t in  saying th a t th is  unloading was 
not to  save the whole venture from  a common peril, 
then the case falls w ith in the firs t lim b of that 
sentence. Then comes the passage which I  th ink 
makes the matter more clear: “  I t  has been main
tained by some tha t the unloading, which is 
effected to enable the ship to be repaired after 
a particular average loss, may properly be treated 
as an act done fo r the common safety of ship 
and cargo, on the ground tha t i f  the cargo were 
not unloaded ship and cargo would both be locked 
up indefinitely, and the voyage placed per
manently in  suspension. Reserving to oneself 
the r ig h t to consider any special circumstances in  
other cases arising from the character of the 
cargo or otherwise that m ight render unloading 
necessary fo r the preservation of both cargo and 
ship w ith in  the meaning of such test, I  am unable 
to adopt the theoretical view tha t unloading 
becomes an act of sacrifice simply because i t  
releases cargo and ship from  the deadlock that 
would otherwise ensue.”  I  have read these 
passages, and I  need not say I  have considered 
them as carefully as I  can, but I  come to the con
clusion tha t tb t result o f the judgments is the 
same and that the Master of the Rolls was only 
summing i t  up in  reference to a case where there 
had been an antececedent act of general average, 
and tha t Bowen, L. J. was calling attention to the 
distinction between the two cases.

I  have only a word or two to say as to the 
judgments in  the same case in  the House ot 
Lords. I t  is quite p lain that Lord Blackburn 
did not regard those passages as laying down 
the law in  the way M r. A tk in  says tha t they 
do I  w ill only refer to  the passage at the 
foot of p. 416: “ I  do not th ink  i t  necessary to 
inquire what would be the proper course if  
the seeking the port of refuge had been solely 
fo r the purpose of doing repairs, the cargo 
not being in  any danger. Such a case may, 
perhaps, sometimes, though rarely, occur. N or do 
1 th ink  i t  necessary to inquire what would be the 
proper course i f  the ship and cargo were both 
safe in  the harbour ot refuge, and the unloading 
of the cargo was entirely fo r the purpose of 
fac ilita ting  the repairs. Such a case seems more 
like ly  to happen than that firs t supposed.”  Mr. 
A tk in  relied upon the passages cited as a judg
ment, but in  one part of his argument he also 
said that i f  there was anything in  them against 
him  i t  was ob ite r. B u t taking them as opinion 
or judgment, they do not, in  my opinion, show 
tha t I  have come to a wrong conclusion. I  find, 
here tha t there was no general average sacrifice 
before the vessel touched the quay, and that, 
although the unloading was h ighly necessary to 
repair the vessel, i t  was not in itse lf a general 
average sacrifice. The action theiefore fails.

Judgm ent f o r  the defendants.

S o lic ito rs  f o r  th e  p la in t i f f s ,  W altons, Johnson, 
B u b b , a n d  W hatton.

S o lic i to rs  f o r  th e  d e fe n d a n ts , Jresh fie lds.
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A d m .] T h e  B l a n c h e . [ A d m .

P R O BA TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

M a rc h  30, 31, A p r i l  1 and  9, 1908.
(Before B a r g r a v e  D e a n e , J. and E lder 

Brethren.)
T h e  B l a n c h e , ( a )

Salvage— P ra c tic e — Tender— P a ym en t in to  court 
— D e n ia l o f  l ia b i l i t y — Costs— O rder X X I I . ,  
r r .  1, 6.

I n  a salvage s u it  the defendants p a id  in to  cou rt a 
sum  w ith  a den ia l o f  l ia b i l i t y .  The cou rt 
aw arded less th a n  the am o u n t p a id  in .

H e ld , th a t O rder X X I I ,  r r .  1 an d  6, app lied , and  
th a t the excess o f the sum p a id  in  over the am ount 
aw arded should be re p a id  to the defendants. 

H e ld , fu r th e r ,  th a t the p la in t if fs  were e n tit le d  to 
the costs o f  the ac tion  up  to the tim e  o f  p a y 
m ent in to  court, and the defendants to the costs 
a fte r  th a t date.

H e ld , also, th a t the p la in t if fs  were e n tit le d  to the 
costs o f any issues on w h ich  they had succeeded, 
i f  such costs cou ld  be d is tingu ished .

Fitzgerald v. T illin g  (1907) 96 L .  T . Rep. 718) 
fo llow ed .

S a l v a g e  s u i t .
The p la intiffs were the owners, masters, and 

crews of the steam-tugs H ercules and Is le g a r th ; 
the defendants were the owners of the Ita lian  
sailing ship Blanche, her cargo and fre ight.

D uring the n igh t of the 28th Feb. 1908 the 
Blanche, which had been at anchor in K in g  Road, 
in  the B ris to l Channel, dragged her anchor and 
drifted ashore on a muddy bank, where she lay in 
safety and sustained no damage. The salvage 
rendered consisted in  towing her off the bank to 
an anchorage in  K in g  Road. W hile rendering 
the services the Is le g a rth  came into collision w ith 
the B lanche  and incurred damage amounting to 
about 707., and had also to take assistance from 
another tug, the E lf .  The facts are fu lly  set out 
in  the judgment.

The pla intiffs alleged tha t the Blanche  was 
saved from a position of very great danger.

The defendants did not adm it tha t any salvage 
services were rendered by the tugs, and also 
alleged tha t an agreement had been made with 
the Is le g a rth  tha t she should receive 20Z. fo r 
what she did, and alleged tha t any damage 
sustained by her had been caused by her own 
negligence; and, after denying lia b ility  fo r more 
than the 207., due under the alleged agreement, 
brought in to court 1001. in  respect of the claim 
by the Is leg a rth , and 507. in  respect of the claim 
by the Hercules.

B a tte n , K .C . and Lew is  N oad  fo r the pla intiffs 
the owners, master, and crew of the tug  H e r 
cules.

A s p in a ll, K .C . and D . Stephens fo r the p la in 
tiffs  the owners, master, and crew of the tug 
Is le g a rth .

L a in g , K.C. and A. D . Bateson  fo r the defen
dants, the owners of the Blanche.

D uring  the course of the hearing Order X X I I . ,  
r - 1, was referred to :

W here any action is  b rough t to  recover a debt or 
damages, or in  an A d m ira lty  action, any defendant may,

before or a t the tim e  o f de live ring  h is  defence, or a t 
any la te r tim e  b y  leave o f the cou rt or a judge, pay in to  
cou rt a sum o f money by way o f sa tis faction , w hich 
sha ll be taken to  adm it the c la im  or cause o f action  in  
respeot o f w hich the paym ent is m ade; or he may, w ith  
a defence denying lia b il i ty  (except in  actions o r counter
claim s fo r lib e l or s lander), pay money in to  cou rt w hich 
sha ll be sub ject to  the provis ions o f ru le  6.

The material parts of rule 6 appear in  the 
judgment.

The C liil to n fo rd  (17 Times L . Rep. 293), in  
which i t  was held tha t the rules of Order X X I I .  
did not, when tha t case was heard in  1901, apply 
to A dm ira lty  actions, was also referred to. The 
words in  Order X X I I . ,  r. 1, “  in  an A dm ira lty  
action ”  were inserted in  the rule in  consequence 
of the decision in  tha t case.

B a r g r a v e  D e a n e , J . — In  this case the Blanche, 
a fu ll-rigged  iron ship of 1526 tons gross, laden 
w ith  a cargo of barley sailed from  San Fran
cisco towards the end of the year 1907, and duly 
arrived in  the B ris to l Channel on a voyage to 
Sharpness. She there entered in to  a contract 
w ith the tug H ercules  to tow her to Sharpness, 
and in  due course arrived in  tow of tha t tug  in  
K in g  Road on the 28th Feb. 1908. The tide not 
serving to take her up to Sharpness, she anchored 
there, w ith  her starboard anchor and forty-five 
fathoms of chain. A  p ilo t was on board, but he had 
finished his duties fo r the tim e being. She had 
an Ita lian  crew on board, none of whom could 
speak English except one, whom we have seen, 
who acted as interpreter. The p ilo t did not go 
ashore, but went to his cabin about half-past nine 
and went to rest, leaving instructions tha t i f  the 
weather changed they were to pay out more chain, 
and, i f  necessary, le t go the port anchor. There 
ought, o f course, to have been an anchor watch on 
deck, but the general effect of the evidence is such 
as to satisfy me tha t i f  there was an anchor watch i t  
was not an efficient watch, and I  do not believe the 
p ilo t was called, as has been alleged. A t a ll events, 
the p ilo t did not come on deck u n til late in  the 
morning, when he came on deck in  consequence 
of the master of the tug Is le g a rth  boarding the ship 
and calling him. In  the course of tha t n igh t i t  
had blown heavily, and there seems to have been 
snow squalls as well, and the result was tha t 
the anchor dragged and the vessel drifted about 
a mile u n til she got ashore on a muddy bank, 
about a mile to the north of Avonmouth. We are 
to ld tha t she lay there in  the mud, w ith  at least 
10ft. of mud up her side, and we have heard a 
good deal of evidence as to the nature of the 
place. The result is tha t I  am satisfied i t  was a 
perfectly safe position, so fa r as being a place 
where she could lie, and adm ittedly she sustained 
nodamage when ly ing  there. The only difficulty 
was tha t i f  she lay there very long she m ight 
possibly have got so deep in to  the mud tha t i t  would 
have been very serious and expensive to get her 
out, and I  am satisfied i t  was absolutely necessary 
she should be got out as soon as possible, and tha t 
she should employ tugs fo r the purpose. I  am 
not going in to  the question of the conduct of the 
crew of the Ita lian  ship—i t  is not material—but 
certainly i t  is an odd story tha t the captain came 
on deck in  the course of the night, saw the ship 
was dragging, did nothing, bu t allowed his ship 
to d rift, and went back to bed. I t  is an odd 
story, but i t  has nothing to do w ith the case.(a) Reported by L. F. O. D a r b y , Esq., Barrister-at-Law.
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Now, the firs t question I  have to decide is, D id  
the captain of the Is le g a r th  make a contract w ith 
the master or chief officer of the Ita lian  ship tha t 
he would tow her off fo r 201. P This is where the 
question of the interpreter comes in. I  am not at 
a ll satisfied tha t tha t contract was made, th a t 
i t  was intended to be made may very like ly  be the 
case, but tha t i t  was brought home to the m telli- 
gence of the master of the Is le g a r th  tha t he had 
made any such contract I  do not th ink  is 
established. Therefore we have a case in  which 
there is no contract.

Then there is no doubt tha t the Is le g a r th  was 
engaged to tow the ship off, and therefore the 
Is le q a r th  is clearly entitled to some salvage 
award fo r the services which were rendered. I t  
is not suggested th a t the H e rcu les  made a 
contract. I t  is an undoubted fact tha t the 
H e rc u le s  helped to tow her off, and tha t the 
crew of the Ita lian  ship, in  the presence ot both 
the chief officer and master, made fast a rope 
from  the H ercu les  to the bow of the Ita lia n  ship. 
The two tugs together did tow her off, and, so tar 
as I  can make out from the evidence, although 
there is some conflict about it ,  the t  iwing off was 
not a matter of great difficulty. The weather 
had moderated very considerably. The weather 
report from  Avonmouth shows tha t the wind 
had fallen from  a strong gale to a moderate 
breeze and there was a good tide. Thirty-five 
minutes is the tim e which both tugs fix  as the 
length of time they were towing to bring this 
vessel off. Therefore I  have to consider the position 
of tha t ship, whether she was in  any danger, the 
extent of the salvage services, and, later, the 
fu rthe r question as to whether the Is le g a r th  
is entitled to any compensation fo r damage 
or demurrage in  addition to the salvage. 1 
have considered this case very carefully, and 1 
have to remember tha t the defence begins by 
denying liab ility . The defendants, while deny
ing lia b ility , pay in to  court 501. fo r the H e rcu le s  
and 1001. fo r the Is le g a r th , and the wording ot 
the pleadings may be material when I  come to 
consider the award. “  The defendants do not 
adm it tha t the pla intiffs or either of them ren
dered salvage services as alleged or at all. 
That is not an admission. Then in  par. 7 I  hud 
th is : “ Save as aforesaid, none ot the allegations 
of the statements of claim is admitted. I  he 
services were simply towage, entailed no risk, 
exposure, or fatigue, and any damage, detention, 
or lia b ility  incurred by the is le g a r th  were due to 
her own carelessness in  not keeping heiselt 
clear of a ship stuck in  the mud. The B la n ch e  
was in  no danger of any kind. The defendants, 
denying lia b ility  fo r more than 201., part thereof 
fo r the Is le g a r th ,  bring in to court 1001. fo r the 
Is le g a r th  and 501. fo r the H e rc u le s ’ ’

Kow, the d ifficulty which arises in  these circum
stances is this, tha t Order X X I I . ,  r. 6, states tha t 
“  when the lia b ility  of the defendant, in  respect ot 
the claim or cause of action in  satisfaction of which 
the payment in to court has been made, is denied 
in  the defence, the following rules shall apply : 
(c) I f  the p la in tiff does not accept, in  satisfaction 
of the claim or cause of action in  respect of which 
the payment in to court has been made, the sum 
so paid in, bu t proceeds w ith  the action in  respect 
of such claim or cause of action, or any part 
thereof, the money shall remain in court and be 
subject to the order of the court or a judge, and

shall not be paid out of court except in  pursuance 
of an order. I f  the p la in tiff proceeds w ith the 
action in  respect of such claim or cause ot action, 
or any part thereof, and recovers less than the 
amount paid in to  court, the amount paid in  shall 
be applied, so fa r as is necessary, in  satisfaction 
of the p la in tiff’s claim, and the balance (it any) 
shall, under such order, be repaid to the defen
dant. I f  the defendant succeeds in  respect ot 
such'claim or cause of action, the whole ̂ amount 
shall, under such order, be repaid to him. -Now
here I  have to consider not only the payment into 
court in  respect of the alleged salvage, bu t also 
payment in to  court in  respect of the damage 
incurred by one of the salvors and fu rther 
expenses consequent upon tha t damage. Le t me 
deal w ith  the case firs t as to salvage, la  my 
opinion th is is undoubtedly a case m which 
salvage services were rendered, but i t  is a case 
o f towage salvage, and very lit t le  more, and the 
amount paid in to  courtforthe H e rc u le s  is  sufficient. 
The same amount is due to the I s le g a r th  to r 
salvage—tha t is to say, both vessels are en
titled  to the same amount fo r salvage, lhere  
is, however, the fu rthe r question as to whether 
anything should be paid to the I s le g a r th  in  
respect of the accident which happened to her. 
W ith  respect to tha t l a m a  lit t le  hampered by 
this, that the defendant has paid in to  court ¿01. 
under the contract, assuming tha t there was a 
contract fo r 201., and then the defendant has paid 
in to  court 801. more. That is a difficulty, because 
i t  is a sort of confession and avoidance. I t  is a 
sort of confession tha t th is tug suffered damage 
during the services, and I  have had considerable 
d ifficulty in  coming to a conclusion about it .  I  
have spoken to the learned President about i t  
and taken his advice on this somewhat difficult 
question, and the result I  have arrived at is th is 
tha t where there is, as here, an absolute denial ot 
liab ility , and where there is, as here, an admission, 
a payment in to  court, a statement tha t the 
damages incurred by the Is le g a r th  were due to 
her own carelessness, tha t is an issue to r the 
court, and must not be taken in any sense as an 
admission tha t there is anything due to this 
vessel. I  had a case not very long ago, the 
B e a d in g  (98 L . T. Rep. 590; 11 Asp Mar. Law 
Cas. 35; (1908) P. 162), in  which I  had to decide 
a point somewhat sim ilar to  this. I t  was an 
appeal from  the registrar. M y view is that 
where the court is asked, w ith a perfectly open 
mind, to deal w ith a case where there is in 
a sense contradiction, the court is entitled to 
put absolutely aside anything which is pleaded i f  
the side to which the amount tendered is offeied 
refuses it .  As in  the case to which I  have 
referred, so here, i f  the offer or tender had been 
accepted, the whole of the costs of th is litiga tion , 
so fa r as the Is le g a r th  is concerned, would have 
been saved; but the Is le g a r th  did not care to 
accept the tender, and therefore I  am entitled to 
treat the case as i f  there had been no tender. 
M y view about th is part of the case, namely, the 
damage sustained by the Is le g a r th ,  and the con
sequent demurrage, and the claim made against 
her by the E l f ,  is a matter of aye or no—does the 
court th ink  tha t that damage and the consequent 
results were due to the Is le g a r th ’s own carelessness, 
as pleaded, or was i t  an inevitable accident which 
occurred to her in  the course of her salvage opera
tions ? Now, as I  have said, the wind had
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dropped, and i t  was only a moderate breeze, and 
she had got control of th is vessel, but the H e r
cules was also working to get salvage out of her, 
and i t  looks very much as i f  the Is le g a rth  and 
the H ercules  were try in g  to jockey each other, 
w ith  the result tha t the Is le g a rth  got in to  this 
position of difficulty. In  the circumstances I  am 
of opinion, and the E lder Brethren agree with 
me, tha t the damage was not a consequence of the 
salvage operations in  the ordinary sense of the 
word, but was due to the conduct of those on the 
Is le g a rth  alone ; and tha t the plea is a good one 
tha t i t  was due to the ir own carelessness and want 
of seamanship in  manoeuvring the Is le g a rth . The 
result is that I  am of opinion tha t those items 
of the Is le g a rth ’s claim cannot be allowed, and 
we come back to the simple question of salvage. 
Upon tha t I  award 50?. to each of these vessels.

An order was drawn up directing tha t 50?. 
should be paid out of court to each of the plaintiffs, 
and tha t the remaining 50?. in  court should be 
paid out to the defendants, the question of costs 
in  the action being reserved fo r fu rthe r argu
ment.

The argument as to costs was heard on the 
9th A p ril.

A s p in a ll, K.C. and D . Stephens fo r the pla intiffs, 
the owners, master, and crew of the Is le g a rth  
—The denial o f lia b ility  by the defendants and 
payment in to  court by them raised two distinct 
questions in  the action : (1) Are the defendants 
under any lia b ility  to the p la in tiffs ? (2) Was 
the sum paid in  sufficient to satisfy the lia b ility  ? 
The p la in tiffs have succeeded on the firs t point, 
and are therefore entitled to the whole costs 
of the action down to payment in, and the subse
quent costs occasioned by tha t question being in  
issue:

A nnua l P ractica  1908, p. 299 ;
Pow ell V . Vickers, Son, and M ax im , 95 L .  T . Rep.

774; (1907) 1 K . B . 71 ;
F itzg e ra ld  v . T. T il l in g  L im ite d , 96 L . T . Rep.

7 Í8 .
The owners of the Is le g a rth  are also entitled to 
the costs of the issue as to the existence of the 
alleged contract, for the court has found that 
there was no contract.
The owners of the Hercules were not represented 

by counsel.
L a in g , K .C . and A. D . Bateson  fo r the defen

dants.—The costs are in  the discretion of the 
c o u rt:

Order L X Y ., r. 1.
In  a salvage suit in  which defendants pay 
money into court and the court upholds the 
amount tendered as sufficient, the p la in tiffs  are 
entitled to costs up to the date of payment in, and 
the defendants are entitled to the costs incurred 
after tha t date :

The W ill ia m  S ym ington, 51 L . T . Rep. 461 ; 5 Asp.
M ar. Law  Cas. 293 (1884) ; 10 P. D iv . 1.

The issues in th is suit on which the pla intiffs 
succeeded are not like  the issues in  a common 
law case, as to which a different rule as to  costs 
may apply. In  a salvage suit a ll the material 
facts are pleaded and proved, and the issues are 
merely inferences suggested to the court by 
counsel. In  th is case no extra evidence was 
called on any one of them. I t  is quite impossible 
f °  a ttribu te  a part of the costs of the evidence of

the master of the Is le g a rth  to the issue as to the 
alleged agreement. Further, the pla intiffs, having 
only recovered 50?., should only be allowed costs 
on the County Court scale up to the date of 
tender. The action should have been brought in  
the County Court.

Judgment as to the costs of suit was given on 
the 9th A pril.

B a b g r a v e  D e a n e , J .—I  see no great d ifficulty 
in  applying the principle la id down by the Court 
of Appeal in  the case of F itz g e ra ld  v. T. T i l l in g  
L im ite d  (ub i sup.) to  an A dm ira lty  action. I  quite 
agree tha t in  an A dm ira lty  action you have to 
state the whole of the circumstances of the case, 
and then you finish up by saying “  arising out of 
the whole of the circumstances of the case we say 
no salvage, and i f  anything is to be paid we pay one 
of you according to the contract entered in to .” 
Now, the court has found tha t there was no con
tract established, and tha t i t  was a case of 
salvage of a small character ; and in  the case of 
one of the vessels has found the tender is exactly 
righ t, and in  the case of the other tha t i t  is in  
excess of what was due fo r salvage. The rule, of 
course, is tha t in  the case of a tender the p la in tiff 
recovers the costs up to the date of the tender, i f  
the tender is upheld, and the tenderer recovers the 
costs subsequent to tha t date. That seems to me 
a very reasonable rule to apply in  th is case, more 
particu larly having regard to the rap id ity w ith 
which the case came on fo r tria l. I t  seems to me 
tha t the general rule applies, and tha t the pla intiffs 
should have the costs up to the tender, and the 
defendants should have the ir costs subsequently 
to  thetender; and then I  th ink  I  shall direct the 
registrar, follow ing the principle laid down in  the 
Court of Appeal, tha t i f  he can sever any costs— 
I  do not see how he can in  th is case—i f  he 
can sever any costs, as representing the dispute 
as to whether i t  was towage or salvage, or whether 
there was a contract or no contract, from  the 
general costs of the action, he should deal w ith 
th is case according as the issues were found in  
favour of one party or the other. I  do not see 
how i t  can be done in th is particular case, but I  can 
conceive i t  may be done in  other cases, and i t  is my 
duty to follow the principle la id down in  the 
Court of Appeal. I f  I  said i t  could not be done, 
i t  m ight be tha t the Court of Appeal would say 
afterwards: “  You should have le ft i t  to the 
registrar to say whether i t  could be done.”  I  do 
not th ink tha t in  this case I  w ill l im it  the costs to 
the County Court scale. I  agree the figures are 
small, but I  th ink  the case was one fo r th is 
court.

Solicitors fo r the p la in tiffs the owners of the 
Hercules, W illia m so n , H i l l ,  and Co., agents fo r 
Ing ledew  and Sons, Cardiff.

Solicitors fo r the p la in tiffs  the owners of the 
Is le g a rth , D ow n in g , Handcock, M id d le to n , and 
Lew is , agents fo r James In s h ip  and Son, 
Bristo l.

Solicitors fo r the defendants, W. A . C rum p  and 
Son, agents fo r G ilb e rt Robertson, Cardiff.
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H . o f  L .] L a b s e n  v. S y l v b s t e b  a n d  C o . [ H .  o f  L .

H O U SE OP LO R D S.

T hu rsday , M a y  21,1908.
(Before 11 us L o e d  Ch a n c e l l o r  (Loreburn,) 

Lords A s h b o u r n e , J a m es  of H e b b f o e d , 
R o b er tso n , and Co l l in s )

L a b s e n  v . St l v e s t e b  a n d  Co. (a)
ON A P P E A L  F B O M  T H E  COTTET OF A P P E A L  IN  

E N G L A N D .

C h a rte r-p a rty—Exceptions—“  H ind rc ince  o f w h a t 
h in d  soever p re ve n tin g  o r de lay ing  w o rk in g , 
load in g , o r sh ip p in g  o f  cargo ”  — Ejusdem 
generis.

A  sh ip  be longing to the a p p e lla n t was delayed in  
o b ta in in g  a be rth  in  her lo a d in g  p o rt, and  conse
quen tly  her lo a d in g  was n o t completed w ith in  the 
la y  days a llow ed by the ch a rte r-p a rty .

The c h a rte r-p a rty  conta ined an  exem ption from , 
l ia b i l i t y  “  a r is in g  f ro m  fro s t,  flood , s trikes, lock
outs, o r any other unavo idab le  accidents or 
hindrances o f  w h a t k in d  soever beyond th e ir  
con tro l e ith e r p reven ting  o r de lay ing  the^workm g, 
load ing , o r sh ip p in g  o f the sa id  cargo.

H e ld  (a ffirm in g  the ju d g m e n t o f the cou rt below) 
th a t “  h indrances o f w h a t k in d  soever ’ cou ld  
no t be res tr ic te d  to h indrances  ejusdem generis 
w ith  those p rev io u s ly  enum erated, and th a t the 
charterers were no t lia b le  f o r  the de lay  ̂  caused 
by the crowded state o f  the dock, w h ich  was 
beyond th e ir  contro l.

A p p e a l  from  a judgment of tbe Court of Appeal 
(Yaughan W illiam s, Farwell, and Kennedy, L .JJ.), 
who had affirmed a judgment of the D ivisional 
Court (Phillim ore and W alton, J J . )  reversing a 
decision of the County Court judge at H u ll in  
favour of the appellant, the p la in tiff below.

The defendants were the charterers of a steam
ship called the M a u ra n g e r, and the action was 
brought by the owner of the vessel to recover 
91Z. 5s. fo r 146 hours’ demurrage of tha t ship at 
12s 6fit. an hour under a charter-party dated the 
4th Ju ly  1907, entered in to  by the defendants. 
B y  clause 5 A  of the charter-party the cargo was 
to be loaded w ith in  eighty-four running hours 
(certain holidays excepted), time to count when 
w ritten notice of readiness to receive the entire 
cargo was given to the staithman or colliery agent, 
or handed in to  his office between the hours of six 
a.m. and noon; demurrage to be at the rate ol 
12s. 6d. per running hour. “  The parties hereto 
m utua lly exempt each other from a ll lia b ility  
arising from  frosts, floods, strikes, lock-outs or 
workmen, disputes between master and men, and 
any other unavoidable accidents or hindrances of 
what k ind soever beyond the ir control, prevent
ing or delaying the working, loading, or shipping 
of the said cargo occurring on or after the date 
of th is charter u n til the actual completion of the 
loading.”  _

The M a u ra n g e r  arrived in  dock at Grimsby at 
7 a.m. on the 18th July, to  receive a cargo of coal, 
and w ritten notice tha t she was ready to receive her 
cargo was given at 9 a.m. I t  was common ground 
th a t her lay days under the charter-party then 
began, and subject to any exception in  the charter- 
party  they would expire at 9 p.m. on the 23rd 
Ju ly. __ J_______
(a) Reported by Ph il ip  B. D urnford, E dw ard  J. M. Ch a p l in , 

and C. E. M a ld e n , Esqrs., Barristers-at-Law.

The actual loading did not begin u n til the 
27th Ju ly  at 9 p.m., and finished on the 29th J uly
at 10.30 a.m. , „ , . ,

There were six tips at the dock, at one of which 
the ship was bound to load. I t  was admitted 
tha t during the whole time the charterers had 
coal available i f  they had been able to get the 
ship to a tip , and also tha t the dock was entirely 
under the control of the Great Central Railway 
Company, who owned it, and according to whose 
regulations ships had to take the ir proper tu rn  at
the berths. . , ,

The reason fo r the delay m  loading was tha t 
there was a g lu t in  the dock at tha t period, and 
some th ir ty  ships were waiting to be loaded, someot 
those immediately p rio r in  tu rn  to the M a u ra n g e r  
being also vessels chartered by the defendants.

O f the to ta l delay, four days were accounted fo r 
by the other vessels chartered by the defendants, 
bu t i t  did not appear either tha t they had sent 
more vessels to the dock than was the ir custom, 
or tha t the presence of the ir vessels would in  
ordinary circumstances have produced congestion 
at the dock.

The learned judge held tha t m the circum
stances the defendants had not brought them- 
selves w ith in  the exception in  clause 5 A  ot the 
charter-party, and tha t the word “  hindrances 
must be construed as meaning hindrances ot a kind. 
ejusdem generis w ith  those previously mentioned. 
He therefore gave judgment fo r the p la in tiff.

The defendants appealed.
S cru tton , K .C . and M c K in n o n  fo r the defen

dants.—The learned judge was wrong in  holding 
tha t the defendants had not brought themselves 
w ith in  the meaning of the exception. Ih e  g lu t 
at the dock was a hindrance of the shipping 
beyond the control of the charterers w ith in  the 
meaning of clause 5. A lthough the contrary 
was held by Bigham, J. in  sim ilar circumstances 
in  S ham rock S team ship  C om pany  v. Storey and  
Co. (8 Asp. Mar. Law Gas. 590 (1899); 81 L . T. 
Rep. 413; 4 Com. Gas. 80), that view was not 
entirely accepted by the Court of Appeal, who 
affirmed the decision on another ground. The 
matter is therefore open fo r th is court to 
decide. In  S a ilin g  S h ip  M ilv e rto n  Com pany  
L im ite d  v. Cape Town a nd  D is t r ic t  Gas L ig h t  
and  Coke Com pany L im ite d  (2 Com. Cas. 281) i t  
was held by Mathew, J. tha t the words “  hindrance 
beyond charterers’ control ”  covered such a case as 
the present. The words here are “  hindrances of 
what kind soever,”  which are clearly wide enough 
to protect the defendants. He also referred to 

Crawford a n d  Bowat v. Wilson, Sons and Co., 
1 Com. Caa. 154.

B a ilh a c h e  fo r the p la in tiff.—The decision of 
the learned j  udge was righ t. The cardinal fact here 
is tha t th is is a fixed lay day charter-party—viz., 
eighty-four running hours. That being so, when the 
vessel arrived at Grimsby and w ritten  notice of 
her readiness to load was given, the charterers 
obligation to load w ith in  eighty-four hours became 
imperative unless they can bring themselves 
w ith in  the exception. I t  is suggested tha t the 
effect of clause 5 is to make the charter-party 
one which puts the risk of getting to the t ip  on 
the vessel. That would be an entirely different 
k ind  of charter-party, and such a construction 
cannot be arrived at w ithout giving too great 
weight to the exceptions. The g lu t in  the dock
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was not unexpected by the parties. They knew 
of it, and w ith  that knowledge the charterers 
contracted to load w ith in  eighty-four running 
hours from  the time of notice. The material 
exception in  clause 5 relates to the operation 
of shipping, and consequently the exception does 
not apply u n til the ship is under the tip . Further, 
to bring the defendants w ith in  the exception the 
hindrance must be one ejusdem generis w ith those 
specified. The hindrance here was not beyond 
the charterers’ control. As to four days the 
delay was occasioned by the presence of other 
ships chartered by the defendants. I f  a charterer 
contracts to load a ship w ith in  a fixed time he 
must do so unless he can bring himself w ith in  
the exception, and tha t exception must have 
nothing to do w ith  himself. He referred to

Ogmore Steamship Com pany  v. Borner and Co., 
6 Com. Cas. 104 ;

Aktieselskahet Inglewood  v. M illa r 's  K a r r i  and  
Ja rra h  Forests L im ite d , 9 Asp. M a r. La w  Cas. 
411 ; 8 Com. Cas. 197 ;

Richardsons and M . Samuel and Co., 8 Asp. M ar. 
Law  Cas. 330 (1897); 77 L . T . Rep. 479 ; (1898) 
1 Q. B. 261;

A llis o n  and Co. v. Rose Richards, 20 Tim es L . Rep. 
584.

M c K in n o n  in  reply.

P h il l im o r e , J.—I  am of opinion tha t this 
appeal should be allowed. The question turns 
upon the construction of clause 5 A  of this 
charter. W hat happened was tha t the ship 
arrived and w ritten  notice of her readiness to 
receive her cargo was given, and she was prepared 
to move to the tip . There are six tips at the 
dock, and these tips are under the control of the 
Great Central Railway Company, acting through 
its dock master. A  ship cannot load except at 
one of the tips, and there were a great number of 
ships waiting to load before the M au ra n g e r. The 
rule of the railway company is chat the ships 
tnust load in  the ir turn, and this ship was detained 
waiting fo r her tu rn  fo r something like twelve 
days, and the p la in tiff claimed and recovered 
twelve days’ demurrage. The defendants, the 
charterers, admit tha t time began to run from the 
moment tha t notice was given of readiness to 
receive the cargo. They are not entitled to 
deduct the time necessary fo r moving to the tip  
but they rely upon the exception in  the charter, 
and say tha t they could not load because there 
was “  an unavoidable hindrance beyond their 
con tro l”  preventing the shipping of the cargo, 
and tha t such hindrance occurred at or after the 
date of the charter. The County Court judge 
uas taken the view tha t the exception does not 
aPPly, and i t  has been contended on behalf o f the 
p la in tiff tha t the exception has no application, 
because (1) there is a specific contract to load 
this ship w ith in  a certain number of hours, and 
that i t  requires very strong reasons to obviate the 
necessity fo r this, and tha t such a clause of 
exemption as th is contract contains is not to be 
relied upon, because very stropg words are 
necessary to bring the parties w ith in  the exemp
l i * 11 ; (2) the words “  other . . . hindrances
. what. kind soever ”  mean other hindrances 

ejusdem generis w ith  those specially mentioned; 
m) th is was not a hindrance which “ prevented or 
delayed ”  the loading of the ship ; and (4) i t  did 
n° t  arise from  causes beyond the charterer’s

control. I  endeavoured to appreciate the point 
tha t was made w ith  so much force, that we are 
to look at this as being a fixed day or hour 
charter, and to read tha t as the governing clause, 
and look, as i t  were, grudgingly at the exception. 
I  endeavoured to appreciate that, but I  th ink M r. 
Bailhache overstated the force of tha t contention. 
The parties contract as much fo r the exemption 
as fo r the loading or time of arriving, and we 
must look at the whole clause. Looking at i t  in  
this way, is not th is a hindrance ? W hat has hap
pened ? Owing to an uncommon state of things, 
which the parties m ight on the facts have contem
plated to some extent, but not to the extent which 
happened—that is to say, owing to something 
which need not have happened—there has been a 
delay in  the steamer reaching the tip . She has 
been hindered not merely by a rule of the dock 
company, but by the presence of other vessels. 
I f  there had been no rule, and the other vessels 
were there, i t  m ight have been a question of 
racing to the berth, and then the physical occupa
tion of the vessels found there would have been a 
hindrance. I t  is none the less a hindrance 
because the order in  which the obstructing 
vessels are to approach the berth is regulated by 
the dock company. I t  seems to me, therefore, 
tha t th is is brought w ith in  the meaning of the 
word hindrance. Then on the suggestion that 
the hindrance must be one ejusdem generis w ith 
those causes mentioned earlier, I  have to say that, 
while not appreciating myself the extent to 
which tha t doctrine of ejusdem generis has been 
carried, but, intending to follow i t  as fa r as 
i t  has been applied, i t  does not cover this 
case. There must be words by which people can 
express tha t they mean tha t a ll accidents and 
hindrances are to be exempted, and they must 
be entitled i f  they please to pu t down such as 
occur to them, and to put in  a clause to save, 
i f  nothing else, mental trouble or descriptive or 
imaginative trouble which shall cover any other 
conceivable accident; and i t  is only a question of 
d ra fting how they express it, There are cases 
both ways upon what is enough to show tha t a ll 
other accidents and hindrances are to be excluded, 
and what is not enough to show this in te n tio n ; 
but even i f  the decisions do not cover this case, 
i t  seems to me plain that, when people say 
“  accidents or hindrances of what k ind so ever,”  
they mean tha t which they appear to say—that 
is, a ll other accidents or hindrances, and not 
merely those ejusdem generis w ith those men
tioned. Therefore i t  seems to me tha t the parties 
here must be held to have contemplated tha t a ll 
inevitable hindrances preventing or delaying the 
shipping of the cargo should be exceptions from 
the obligation to load w ith in a certain time. 
Having got so far, I  have to consider whether 
th is was a hindrance preventing or delaying the 
shipping of the cargo. On the whole, I  am of 
opinion that i t  was. The p la in tiffs are in  this 
dilemma. I f  they do not put the ir claim from 
the time when they delivered notice of readi
ness to receive the cargo, but only from the 
time when they are alongside the berth, the ir 
hours do not begin to run u n til then, and there 
is no demurrage. I f  they pu t the ir claim from 
the time when they handed in  their w ritten 
notice, we have to consider whether or not i t  is a 
hindrance to the shipping of the cargo tha t the 
vessel should not be in  a position to receive her
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cargo. I  put examples w ith a view to seeing how 
fa r the contention of the p la in tiff would go. I t  
the contract fo r the charter has been entered 
in to, and quite w ithout the fa u lt of either party, 
an obstruction occurs, possibly even after, or 
while, the ship is coming in to  the dock, such an 
obstruction, fo r instance, as would be caused by 
the fa lling  of a balk of tim ber between the ship 
and the berth, and i t  takes from  twenty-four to 
fo rty-e igh t hours to remove it, and i f  i t  bad not 
been fo r the obstruction the ship would be in  the 
dock, would not tha t be a hindrance ? I t  seems to 
me tha t i t  would. I  do not th in k  i t  is possible to 
say more about it .  I t  seems to me, therefore, 
tha t this was a hindrance delaying the shipping. 
Therefore the defendants have got thus fa r : tha t 
th is was a hindrance delaying the shipping of the 
cargo which occurred on or a lte r the date of the 
charter. I  can conceive of cases where there 
m ight be delays which would not cause J1 
hindrance w ith in  the meaning of this charter 
I t  may be th a t fo r the economical and Prosperous 
working of th is dock i t  is necessary tha t the 
berths should always be fu ll, and the dock owners 
would be always le tting  fresh vessels in to the 
dock, which m ight find tha t at the moment a ll 
the berths were occupied, and they m ight accord
ing ly have to w ait fo r hours or days befoie they 
could get to the slip. Such contingencies as that 
would not be hindrances w ith in  the meaning of 
this clause. But, i f  i t  be a question of degree 
there can be no doubt tha t such a delay as there 
was on this occasion was a hindrance, then 
comes the last point made, which relates to foui 
days only of the twelve days delay. The point is 
th is and i t  is worth consideration, that, as regards 
these four days, the hindrance was not unavoid
able or beyond the control of the charterers, 
because i t  was due to the fact tha t they had 
introduced other vessels in to  the dock to be 
loaded which had been chartered by them, and 
which took precedence of th is particular ship, and 
to tha t extent delayed the latter. I  he facts as 
to this are not very clear, and i f  the burden o 
proof on this point shifted from ^ e  defen
dants to the p la in tiff i t  may be said tha t he 
did not sufficiently clearly prove the facts 
alleged. As fa r as 1 can understand, a ll he lelies 
on is the bare fact tha t there were other vessels 
chartered by the defendants which i f  they had 
not been there would not have taken up the 
berths, and their absence would have enabled this 
ship to get to the berth earlier. Whethei they 
came in  w ith a greater number of ships than ffie 
dock could have* dealt w ith in  the ordinary course 
of things is not proved, nor when the contracts 
chartering the ships were made. We do> not^know 
whether the contracts were made w ith a. know 
ledge tha t they would create a g lu t m  the docE. 
The one fact we know is tha t the defendants had 
not loaded more ships than was usual w ith  them, 
but rather fewer, so tha t their contribution to the 
g lu t i f  they contributed a t all, was smaller than 
usual. I  am not prepared to say at th is moment 
tha t i f  shipowners A., B., and 0., by sending a 
great number of ships in to  the dock, cause the 
business of the dock to become in  arrears, and 
shipowner D. sends in  no more ships than could 
be dealt w ith  in  the ordinary course, and no other 
ships come in  while his are there, and the delay is 
occasioned by the fact tha t when his ship comes 
in  the arrears of the former day have not been
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disposed of, in  these circumstances I  am not sure 
tha t he contributes to the g lu t at all, and I  am 
not prepared to say tha t he has himself ^mdeied 
the loading of th is other ship. I f  i t  could be 
proved tha t he had foreseen when he chartered 
the other ships tha t these ships, or these ships 
plus the ordinary ships chartered, would create a 
g lu t in  the docs which would postpone the loading 
of th is vessel, other considerations m ight apply.
On the facts before us I  th ink  the p la in tiff s 
case comes fa r short of displacing the p r im a  
fa c ie  proof offered by the defendants tha t th is 
was a hindrance beyond the ir control. I  am 
therefore, of opinion tha t the appeal must he

^ W alto n , J.—I  agree tha t the appeal must be 
allowed. By the charter-party the time allowed 
fo r loading the vessel was eighty-four hours. I  he 
time actually occupied was thirty-seven hours 
Prom the time when the vessel was ready to 
load u n til the loading was completed was, at 
day rate, twelve days longer than the tb ir  y- 
seven hours. That is to say, there was twelve 
days’ delay. How was tha t delay caused? I t  
was caused by a g lu t of vessels m the Grimsby 
Dock. I t  was undoubtedly a hindrance which 
caused tha t delay The exception relied upon by 
the charterers is “  any othe.r unavoidable aĉ e n t s  
or hindrances of what k ind  so ever beyond the ir 
control preventing or delaying the . • ■
shipping of the said cargo. In  the firs t place 
H was said by the p la in tiff that although there 
t r  thisSadelayy  cause^ as I  have stated i t  was n^t 
a hindrance w ith in  the meaning of the chartei 
party because the word “  hindrances must be 
read in  connection w ith the previous words 
“  frosts floods,”  &c„ and tha t the meaning of 
“ hindrance”  must be confined to hindrances 
which are sim ilar to the causes of delay mentioned 
in  the earHer clause. I t  is said tha t i t  comes 
w ith in  the rule of construction sometimes referred 
to as the rule of ejusdem generis. In  the brst 
place, w ith  regard to tha t rule I  entirety agree 
w ith  what Pry. L .J . said m  H utcheson  v. H ilto n
(51 L. T. Rep. 846 ; 13 Q. B. Div. 861): Now I  
th ink  tha t tha t doctrine of cu tting  down the 
p lain meaning of words because they happen o 
come in  connection w ith  others is one to wine 
recourse should not be too freely had. btiU, no 
doubt the rule exists, and having regard to the 
recent cases in  which i t  has been considered, i t  
appears to me tha t i f  there is anything in  the 
clause which indicates tha t the parties intend the 
general words to be understood m the,ir natural 
sense, such, an intention must pievai g 
the rule relied upon. I t  appears to me m  this 
case, unless actual violence is to be done to the 
words which the parties have used, tha t h in
drances”  must be understood as meaning a ll

i to S c o f “ r  LK e  toword “  hindrances is sufficient to include the 
(Tint at the Grimsby Dock which caused the 
f i y  In  loading this vessel. M r. Bailhache took 
another point. He said tha t to come w ith in the 
exception the “  hindrance must occur after the 
shipParrived in  the dock. I  am not quite able to 
appreciate the argument because the words of 
the charter-party are quite plain, and exempt 
the charterers from  lia b ility  arising from^ acci
dents or hindrances which occur on or after the 
date of the charter. Here the hindrance was a 
continuing hindrance as long as i t  lasted, ib e
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g lu t may have begun before the vessel arrived, 
but tha t seems to me to make no difference. M r. 
Bailhache also contended tha t the construction 
of th is charter-party fo r which the defendants 
contend has the effect of making this charter- 
party, which requires the loading to be com
pleted w ithin a fixed time, exactly the same as i f  
the loading had not to be finished in  a fixed time. 
No doubt the charterers undertook to load in  
eighty-four hours, and i f  this were an impossibly 
short time they could not excuse themselves 
under the exception. They could not say “  where 
a ll the conditions were favourable we could not 
load in  eighty-four hours, and therefore we are 
hindered by causes not under our control, and 
we are not liable i f  we are more than eighty-four 
hours.”  That could not be contended here. I t  
is a charter-party fo r a fixed time, and i t  so 
remains. Another point raised was tha t this 
was not a hindrance preventing “  the shipping of 
the cargo.”  I t  seems to me tha t i t  was so. I t  
prevented the charterers from  discharging their 
duty of placing the cargo from  the tip  in to  the 
ship. The ship’s obligations in  one sense ended 
when notice of arrival was given, and the obli
gations of the charterers then began. I t  seems 
to me tha t in  order to put the coals from  the 
tip  in to the ship the firs t th ing necessary was to 
get the ship up to the tip , and anything which 
prevented the charterers from  bringing the ship 
under the tip  prevented them from shipping the 
cargo. Then i t  is said tha t th is was not a delay 
beyond the control o f the charterers, because they 
had four other vessels in  this dock which arrived 
there before the vessel in  question. The facts 
seem to be that, although there was a g lu t in 
Grimsby Dock, the charterers’ business there did 
not exceed the ir usual amount. I f  they were not 
loading more ships than usual then, fo r the 
reasons given by my brother, I  th ink  i t  could not 
be said tha t the hindrance was not beyond the 
control of the charterers. I t  was an unusual 
delay due to a g lu t which the charterers did not 
cause, and which they could not control. Being 
beyond the ir control, I  th ink  tha t they are pro
tected by the words of the charter-party, and 
that the appeal must be allowed.

The p la in tiff appealed.
J . A . H a m ilto n , K.C. and B a ilhache , K.O. fo r 

the appellant.
S cru tton , K.O. and M c K in n o n  fo r the respon

dents.
The arguments were the same as in  the court 

below, and they appear sufficiently from the 
judgments.

V a u g h a n  W il l ia m s , L .J .—One is often 
tempted to deal firs t w ith the last argument one 
has heard, and I  propose to say a word or two 
upon the argument tha t has ju s t been addressed 
to us by M r. Hamilton. I  th ink  M r. Hamilton 
9°nceded tha t the words at the end of Mathew, J .’s 
Judgment in  the case of S a ilin g  S h ip  M ilv e r to n  
Com pany L im ite d  v. Gape Town and  D is t r ic t  
Gas L ig h t  and  Coke Com pany L im ite d  (2 Com. 
Las. 281) are words which are p la in ly against him 
and in  favour of Mr. Scrutton on this point. I 
am referring to the words in  the charter-party 
mself as being decisive of the matter, fo r i t  
contains the provision tha t demurrage shall be 
Paid “  except in  case of unavoidable accident, or 

V o l. X I., N . S.

other hindrance beyond charterers’ control.”  
Mathew, J. says, at p. 285: “  The fact tha t the 
authorities would not allow the ship to enter the 
A lfred  Dock was clearly a ‘ hindrance beyond 
charterers’ control.’ Therefore, in  my opinion, 
the action fails ”  ; but he did not seem to me to 
have recognised really what the course of the 
argument had been, according to the report. I  
tu rn  to p. 283, and I  find th is in  the argument 
of M r. Cohen, who appeared fo r the defendants. 
He says tha t the case of D a h l and Co. v. Nelson, 
D o n k in , and Co. (4 Asp. Mar. Law. Cas. 172, 392 
(1882); 44 L . T. Rep. 381; 6 App. Cas. 38), which 
had been cited by the p laintiffs, “  shows tha t when 
a ship is prevented from reaching her discharging 
place the parties must consider what is a fa ir  and 
reasonable course, having regard to the ir mutual 
interests,”  showing plainly tha t M r. Cohen 
thought that the case he had to deal w ith  was a 
case as to what was the obligation of the charterer 
in  respect of getting lighters when a vessel had 
been prevented from reaching her discharging 
place. I t  is quite plain that Mathew, J. was deal
ing w ith the case on tha t basis. Generally I  have 
only to say tha t I  agree w ith the judgments of 
Phillim ore and W alton, JJ . I  do not th ink  tha t i t  
would be useful or proper fo r me to go at length 
through those judgments. I  want in  the firs t 
instance to say that I  entirely agree w ith their 
observations upon the application of the ejusdem  
generis construction. We decided the other day 
in  the case of T illm a n s  and Co. v. Steam ship  
K n u ts fo rd  L im ite d  tha t the ejusdem generis 
construction did apply, bu t in  the case of a 
contract entirely different from  this, a case in  
which there was a difference between the firs t 
clause and the second clause, to which I  have 
called attention to-day, which went a long way 
of itse lf to ju s tify  the application of the ejusdem  
generis clause. We pointed out how we could 
not accept the rule as laid down by Lord  Esher,
M.R. in  Anderson  v. Anderson  (72 L . T. Rep. 313 ; 
(1895) 1 Q. B. 749), as to starting w ith  the pre
sumption tha t the general words must receive their 
natural construction p r im a  fa c ie  irrespective of 
the ejusdem generis doctrine, but we thought that 
p r im a  fa c ie  th e ejusdem generis doctrine applies, 
unless i t  is shown from what is on the face of 
the contract tha t the intention of the parties was 
that the general words should not be so lim ited. 
I  say in  the present case I  am of opinion that 
the general words should not be so lim ited.

For tha t conclusion I  am only relying upon 
the view of the application of the ejusdem generis 
doctrine which was expressed by Fry, L .J. in 
D uck  v. Bates (50 L . Rep. 778) and in  E a r l o f  
Jersey v. G uard ians  o f  the P oo r o f  the N ea th  
P oor L a w  U n ion  (22 Q. B. Div. 555) and also 
upon H utcheson  v. Eaton  (51 L. T. Rep. 846; 
13 Q. B. D iv. 861), which is cited by Walton, J. 
in  his judgment in  this case when he was deal
ing w ith th is question of the application of the 
doctrine of ejusdem generis. I  am to ld in  
this case that i f  we do not apply the ejusdem  
generis doctrine we are taking away from the 
ship the protection of the loading having to be 
completed w ith in  a fixed time of eighty-four 
hours, and tha t we ought not so to construe 
these words. I  do not th in k  that tha t is a true 
view of the contract. I  agree w ith Phillimore, 
J. tha t the contract is not to give the eighty-four 
hours as a fixed time. I t  is a contract to give that

M
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number of hours unless something happens— 
unless there is accident or hindrance—and i t  
seems to me in  those circumstances there is 
nothing to prevent us in  a case where the use 
of the words “ other unavoidable accidents or 
hindrances of what kind soever beyond the ir con
tro l ”  shows strongly an intention of the parties 
tha t the ejusdem generis construction shall not 
be applied from reading the contract as a whole 
and reading i t  in  the way I  have mentioned. I  
th ink  tha t the ejusdem generis  rule does not 
apply in this case.

That being so, the next question _ tha t we 
have to consider is whether there is a lim ita tion  
here which lim its  the application of the exception, 
and Mr. Bailhache based his argument firs t 
upon a statement that in  th is case the moment 
the ship arrived in  port the charterer was 
estopped or there was a fiction of law under 
which you must hold tha t the ship from 
the moment of arrival or from the moment oi 
giving notice of readiness was under the tip  
ready to receive the cargo, and tha t therefore no 
fact constituting unavoidable accident or h in 
drance ever could be relied upon i f  i t  occurred m 
tha t interval. I t  is suggested tha t i t  was the 
intention of the parties tha t although when once 
the lay days had begun to run this clause 
m ight be relied on, tha t there should be an 
interval of time between the arrival in joo rt and 
the beginning to load during which i t  should 
have no application. When the learned County 
Court judge gave his judgment he himself was 
pressed by a difficulty which Phillim ore and 
W alton, JJ . both mention in  the ir judgment— 
tha t is to say, that th is clause in  the charter-party 
contains these words, after dealing w ith the pre
vention, “  occurring on or after the date o i this 
charter.”  The learned County Court judge in 
the last paragraph of his judgment says The 
d ifficulty in  accepting this construction 1 hnd is 
tha t hindrances arising on and after the date 
of the charter-party are to be covered. I  do 
not know tha t I  need now read the specific 
passages on which both Phillimore, J. and 
W alton, J. rest the ir judgments upon tha t point. 
Now, as to the point tha t i t  cannot be said tha t 
the hindrance was beyond the control of the 
charterer because the charterer had,four, I  th ink  i t  
was, or whatever the number of the ships was, of 
his own at the port, and tha t they constituted a 
ca rt of the hindrance or obstruction, I  can only 
say that, looking at the evidence first, I  do not see 
anything to satisfy me tha t those ships did so in  
fa c t; but even i f  they did so in  fact, i t  seems to 
me tha t there are regulations of the dock com
pany as to the going in  of the ships and the 
to ta l number of the ships there, some being ships 
of the charterers and others being ships of other 
persons, as to a ll of which ships, whether the 
ships of the charterers or the ships of other 
persons i t  is impossible to anticipate or prophesy 
the date of arriva l of, and in  th is case especially 
is th is cogent, where in  tru th  and in  fact we know 
that many of these ships came to Grimsby a 
month or three weeks out of time. I  th ink  tha t 
tha t point is one tha t I  need not say any more 
about. I  th ink  now tha t I  have dealt w ith most 
of the arguments tha t have been addressed to us. 
I  should fike to say tha t although in  the present 
case there is a good deal of evidence upon which 
one would come to the conclusion tha t the

hindrance through the number of ships waiting 
fo r loading was the result of an exceptional state 
of things, the times of arriva l of the ships show 
tha t in  a ll probability the weather had a good 
deal to do w ith  it. I  do not th ink  fo r myself 
the presence even of a single ship which was in  tne 
dock according to the regulations of the dock 
company could itse lf be a hindrance beyond the 
control of the charterer. I  wish to call attention 
to the fact that i t  is conceded here tha t i f  there was 
one sunken ship there tha t would be a hindrance. 
Phillimore, J. puts the case of one crane fa lling  
across the dock. That is another instance where 
a hindrance is admitted, irrespective of whether 
the accident happened before or after the arriva l 
of the ship in  the dock. For the reasons given by 
Phillimore, J. and W alton, J., I  th ink  tha t this 
appeal must be dismissed. I  th ink the ir decision 
was perfectly righ t, and although I  fe lt i t  my 
duty to recognise the arguments tha t have been 
brought before us, and to deal w ith them more or 
less in  my judgment, in  the result my judgment 
differs in  no way from  tha t of the K in g ’s Bench 
Division.

P a r w e l l , L .J .—I  agree w ith  the judgment 
which has ju s t been delivered, and w ith  the 
judgments of Phillim ore and W alton, JJ., and 
I  have nothing to add.

K e n n e d y , L . J.—I  have fe lt considerable doubt 
upon one point of th is case, and tha t is th is : 
Whether under the circumstances you could pro
perly bring under the head of unavoidable accident 
or hindrance occurring on or after the date of the 
charter-party delay in  the working, loading or 
shipping of the cargo. Whether tna t was satisfied 
or not by the fact tha t when this vessel was 
askin'* to be discharged the charterer could point 
to the fact tha t there was an unusual number of 
ships who in  the ordinary course were being 
discharged or loaded, I  am not at a ll prepared 
to dissent from  the view tha t has been taken, 
and I  w ill not say more than that I  th ink, on the 
whole, tha t is the better view of the two. I t  
seems to me, I  confess, tha t there is a good deal 
of danger in  the construction, and I  cannot help 
having a doubt in  my own m ind as to what was 
the intention of the parties. These are veiy 
stringent charter-parties which are clear anu 
precise in saying when a vessel has arrived and 
when a vessel has given notice of readiness to 
load and is in  fact ready to load, not naming any 
place where she is to be discharged. ThereiOie 
she is in  every sense an arrived ship. I t  is not clear 
whether the mere fact tha t one ship, two ships, or 
any number more than one, is being loaded m  iron t 
can be pointed to by the charterer to say. My 
lay days have not begun ; there is an unavoidable 
accident or an unavoidable hindrance beyond my 
control in  the fact tha t there are othei^ ships 
ready to be discharged in fron t of me. I  he 
case of S a ilin g  S h ip  M ilv e r to n  C om pany  
L im ite d  v. Cape Town and  D is t r ic t  Gas L ig h t  
and  Colee Com pany L im ite d  (sup.) is the only 
case which has been pointed to by M r. Scrutton 
who was good enough to answer the question i  
pu t to him as to a case in  point, and I  agree that 
in  a certain way i t  is. Of course the circum- 
stances there are different, but I  cannot shut my 
eyes to the fact tha t my brother Mathew, w ith 
h i s  e n o r m o u s  experience a n d  j u d g m e n t  i n  these 

L m a t t e r s ,  d o e s  h o l d  t h a t  a  c o n g e s te d  s t a t e  o t  d o c k
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owing to the fullness through shipping ought to 
be treated as being a “  hindrance beyond char
terers’ control.”  Therefore, whatever the char
terers may have meant, I  th ink  one must take i t  
that i t  must constitute a hindrance, and in fact 
of course i t  was a hindrance, and there is certainly 
no sufficient evidence, to my mind, here tha t the 
particular congestion as a hindrance to the loading 
was due to arrangements made by the charterer 
fo r loading his own ships. I t  is not a case in 
which the charterer has directed a particular 
dock. Apparently th is is the only place of dis
charging in  the ordinary way. There is no proof 
of i t  tha t I  can see tha t satisfies me tha t I  should 
be justified in  saying tha t his acts, so to speak, 
had produced the congestion which caused the 
delay, though there may have been three or four 
ships of his own which had been there during the 
course of the time. W ith  regard to whether this 
fact of congestion could possibly be treated as a 
hindrance, quite r ig h tly  there was quoted to me 
what I  had said in  the case of Modesto P in e iro  and  
Co. v. D u p re  and  Co. (86 L. T. Rep. 560) in  which 
at one passage of the judgment (although I  did 
not expressly base my judgment on that ground) 
I  stated tha t i t  was not necessary fo r me to deal 
w ith the point. I  unquestionably, according to 
th is report, stated tha t i t  seemed to me that the 
fact tha t there bad been what is called a g lu t of 
vessels was not fa ir ly  a matter which came under 
the clause in  the charter-party in  tha t case, and 
i f  the clause in  tha t charter-party was the 
same as this I  must be taken to have given 
a construction which, having to decide this 
point, I  must differ from now. The wording is 
not the same, nor can I  pretend, on a reference, 
to have gone through the circumstances of tha t 
case, but there is no doubt that, assuming i t  to be 
the same, I  did so there th ink, and I  had through 
a considerable portion of this argument very 
considerable doubt as to whether under such a 
charter-party as th is w ith a fixed term i t  was 
sufficient fo r the charterer to  say: “ I  am not 
liab le ; th is is an unavoidable accident beyond my 
control tha t has occurred.”  I  confess I  fe lt for 
some time inclined, at any rate, to  th ink  tha t the 
words “  a hindrance occurring beyond control ”  
was hardly the phraseology you would use in 
ordinary business when a port had an extraor
dinary amount of business of the ordinary kind, 
nothing of the k ind tha t my brother Phillim ore 
Put of an accident happening to a crane or a 
vessel being sunk which would be s tric tly  
described as a hindrance occurring beyond his 
control. However, my brother Mathew’s autho
r ity  is there tha t tha t very word “  hindrance ”  
’uay be properly satisfied by the fact of con
gestion in discharging the ship. Therefore I  do 
uot myself feel at a ll justified in  not treating i t  
as sufficient fo r th is charter-party to exempt 
the defendants. Under those circumstances I  
ugree w ith my brethren in  the conclusion they 
have arrived at. I  should add this, not only was 
there the judgment of my brother Mathew in  the 
case referred to, but my brother Channell, who, 
° f  course, is a judge of great experience in  these 
Watters, has recently had the point before him in 
the case of Leonis S team ship Com pany L im ite d  v. 
■Rank L im ite d  (10 Asp. Mar. Law Cas. 398 (1906);
(1907) 1 K . B. 344; when this case came to be 
d'snxissed in  the Court of Appeal (1908) 1 K . B. 
499, the time of the court was largely taken up

by a very interesting discussion on the law, but 
apparently on the facts they found tha t the 
word “  obstruction ”  would be sufficiently satisfied 
by a crowded condition of the port.

The p la in tiff appealed to the House of Lords.
J. A. H a m ilto n , K.C. and Bailhache, K.C. for 

the appellant argued tha t the hindrance was not 
w ith in the words of the charter, which applied 
only to hindrances ejusdem generis w ith those 
enumerated preventing or delaying the “  working”  
of the coal at the p it, the “  leading ”  of i t  to the 
coal-tips, or the “  shipping ”  of i t  at the tips. 
This delay, caused by a congestion of ships in 
the dock, is not ejusdem generis a t all. Further, 
i t  was not “  beyond the control ”  of the 
charterers, fo r some of the delay was caused 
by other ships chartered by them, and i t  did not 
occur “  on or after the date ”  of the charter- 
party. They referred to

Shamrock Steamship Company v. Storey and Co., 
8 Asp. M ar. La w  Oas. 590 (1899); 81 L . T . Rep. 
413 ; 4 Com. Cas. 80 ;

Baerselman v. B a iley , 8 Asp. M ar. La w  Cas. 4 
(1895); 72 L . T . Rep. 677 ; (1895) 2 Q. B . 301 ;

S a ilin g  S hip M ilv e r to n  Company L im ite d  v. Cape 
Town and  D is tr ic t Gas L ig h t and  Coke Company, 
2 Com. Cas. 281;

Modesto P ine iro  and Co. v. D upre  and  Co., 9 Asp. 
M ar. Law  Cas. 297 (1902); 86 L . T . Rep. 560 ;

Aktieselskabet Inglewood  v . M il la r ’s K a r r i  and 
Ja rra h  Forests L im ite d , 9 Asp. M ar. La w  Cas. 
411 (1903); 8 Com. Cas. 197.

S cru tton , K.C. and M c K in n o n , fo r the respon
dents, supported the judgment of the Court of 
Appeal.

J. A . H a m ilto n , K.C. was heard in  reply.
A t  the conclusion of the arguments their Lord- 

ships gave judgment as follows :—
The L ord  Ch a n c e l l o r  (Loreburn). — My 

L o rd s : I  th ink  that th is judgment ought to be 
affirmed. The question is raised upon a charter- 
party, the relevant words of which have been 
referred to fu lly . In  my opinion, the hindrance 
which delayed the shipping in  this case was a 
block of steamers waiting the ir turn. I  th ink  that 
i t  was only the block which caused the hindrance. 
I t  was argued tha t th is hindrance was not beyond 
the control of the charterers, because they had 
certain other ships which took tu rn  before the 
vessel in  question, and so delayed her. I  th ink 
tha t the best answer to tha t contention is tha t the 
facts do not establish that those vessels were 
responsible fo r the delay in  question. Then M r. 
Ham ilton argued tha t this hindrance was not 
w ith in  the words of the charter, and he invoked 
the doctrine of ejusdem generis. The language 
used is, “  any other unavoidable accidents or 
hindrances of what k ind soever beyond their 
control.”  Those words follow certain particular 
specified hindrances, which i t  is impossible to put 
in to one and the same genus. I t  is sufficient for 
me to say tha t in  the case of E a r l o f  Jersey 
v. G uard ians  o f  the N ea th  U nion  (22 Q. B. D iv. 
555) Fry, L.J. referred to words of a very sim ilar 
kind, and indicated what, I  th ink, is perfectly 
true—namely, tha t you have to regard the inten
tion of the parties as expressed in the ir language, 
and that words such as these, “  hindrances of 
what kind soever,”  very often are intended to 
mean, as I  am sure they are in  this case intended 
to mean, e x a c tly  w h a t they say. I t  is im p o s s ib le
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to  lay down any general rules fo r the application 
of the doctrine of ejusdem generis, but I  agree w ith  
F ry , L .J. tha t there may be great danger in  
applying i t  too loosely. I t  may result, as he says, 
in  “  giving not the true effect to the contracts of 
parties, but a narrower effect than they were 
intended to have.”  One other point was made 
which I  confess tha t I  did not fu lly  understand— 
namely, tha t th is block in  the harbour did not 
occur on or after the date of the charter. I  th ink  
that i t  commenced before the actual hindrance of 
th is vessel, but tha t i t  was a continuing hindrance, 
and I  do not th ink  tha t there is any ground fo r 
the objection tha t has been made upon tha t 
point.

Lord A s h b o u r n e .—M y Lords : I  entirely agree 
w ith what has been said by my noble and learned 
friend upon the Woolsack. The case has been 
argued w ith great force and insistence, and i t  has 
been stated that th is is in  consequence of the fact 
that the case does not stand by itself, but there 
are other cases looking to i t  fo r decision. The 
case rests upon a statement of a very few facts 
which have been necessarily mentioned to us 
more than once during the progress of the argu
ments. A  block fo r which neither of the parties 
was answerable took place in  the harbour and 
prevented the ship from  arriv ing at its  destina
tion—at its proper place—w ith in  the time at 
which otherwise i t  would have been able to 
arrive, and i t  is sought by each party to place 
the loss tha t so occurred, w ithout any blame on 
either side, upon the other. I t  is alleged on 
behalf of the appellant tha t the block is not 
covered by the wide words used in  the charter- 
party, and tha t the words tha t follow the state
ment of the several matters tha t are mentioned as 
grounds of excuse (“  frosts, floods, strikes, locks- 
out of workmen, disputes between masters and 
men, and any other unavoidable accident ” ) “  or 
hindrances of what kind soever beyond th e ir 
control ”  are to be read ejusdem generis, which 
practically means tha t they are to be denied ail 
meaning whatever. O f course, i f  tha t conclusion 
could be reached, i t  would be a very easy way of 
deciding the m atter; but when parties put in  
words of tha t kind, which are obviously of con
siderable width, and pu t them in  after con
sideration, not stopping short at any ordinary 
general term, but pu tting  in  “  hindrances of 
what k ind  soever beyond their control,”  i t  is 
obvious tha t the more natural construction 
would be to assume tha t they meant something 
operative and did not mean to use b lind words to 
be dismissed by the phrase tha t they were only 
ejusdem generis. I  quite assent to  the suggestion 
of my noble and learned friend upon the Wool
sack tha t the words of F ry, L .J . were wise and 
reasonable words in  the case tha t has been referred 
to, and I  do not see any reason why I  should be 
astute to discover any difference in  reference to 
them. I  can see no reason in  fact or in  common 
sense, or upon the construction of the document, 
why I  should seek to find any special ground fo r 
excluding the block tha t occurred, and had the 
effect stated from the general words to which I  
have referred. Therefore I  am of opinion tha t 
the judgment appealed from  should be affirmed 
and the appeal dismissed w ith  costs.

Lord  J am es  of  H e r e f o r d .—M y L o rd s : I
concur.

Lord  R obertson .—M y Lords : I  have fu lly  
appreciated the force of the argument which has 
been addressed to us on behalf of the appellant, 
an argument characterised not merely by 
ingenuity, but, I  thought, also by great general 
soundness. I  am bound to say tha t so fa r as I, 
personally, am concerned, I  should be well dis
posed to accede to tha t argument bu t fo r the 
words in the clause in  question “  hindrances of 
what k ind soever.”  I  hope nothing w ill be deduced 
from our decision to-day which shakes the 
soundness of what is called the ejusdem generis 
system of construction, because i t  seems to me 
tha t both in  law, and also as matter of lite rary 
criticism , i t  is perfectly sound—that is to say, that 
where there are specific specimens given of what 
are intended a deduction is to be made from them 
applicable to other matters. I  base my judgment 
solely upon th is : The parties, I  th ink, have realised, 
or at least may well be held to have realised, the 
applicability of tha t rule to such contracts and 
they insert these words “  of what k ind soever ”  
simply fo r the purpose of excluding tha t rule of 
construction. The effect of the insertion of these 
words is th is—i t  excludes the lim ita tion  which 
would natura lly arise from the context and gives 
to the word “  hindrance ”  its  fu l l  and absolute 
meaning. That, I  take it, is the net result of this 
clause, and accordingly the remaining question 
is—giving to the word “  hindrance ”  its  fu l l  la ti
tudes—is the occurrence in  question w ith in  i t  P 
I  th ink  tha t this may be solved by a very simple 
test. Supposing this vessel to have arrived at 
its  fu rther destination and to have been asked, 
“  You are very late, what has hindered you ? ”  
the answer would have been, “  The hindrance 
was a block in  the harbour,”  Upon tha t simple 
ground I  th ink  tha t the decision which your 
Lordships propose is entirely in  accord w ith what 
I  call the net result of the clause. As I  have 
said, I  should be sorry i f  i t  were inferred from 
our decision th a t we detracted from the reason
ableness and the authority of the principles of 
construction which are called ejusdem generis.

Lord Co l l in s .—M y L o rd s : I  am of the same 
opinion.

The L ord  Ch a n c e l l o r .—M y Lo rds : I  only 
desire to add tha t I  agree w ith what my noble 
and learned friend Lord Robertson has said as 
regards the well-established rule ejusdem generis.

Judgm ent appealed f ro m  affirm ed a nd  ap peal 
dism issed w ith  costs.

Solicitors fo r the appellant, Woodhouse and 
D avidson, fo r Ashe and Ferens, H u ll.

Solicitors fo r the respondents, W . C. C rum p  
and Son.
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M a y  19, 25, and  J u ly  3, 1908.
(Before the L o rd  C h a n c e l l o r  (Loreburn), the 

E arl of H alsbtjry, Lords A s h b o u r n e  and 
R obertson .)

A n d e r s e n  v . M a r t e n , (a)
ON A P P E A L  F R O M  T H E  COURT OF A P P E A L  IN  

E N G L A N D .

M a rin e  insu rance— T im e p o lic y  in  respect o f  to ta l 
loss o n ly  — “  W a rra n te d  fre e  f ro m  capture, 
seizure, de ten tion , and  consequences o f  hos
t i l i t ie s  ”  — Dam age by p e rils  o f  the sea— 
C aptu re  by be llige ren t— Subsequent to ta l loss.

A  vessel was insu red  aga inst p e r ils  o f  the seas on a 
tim e  p o licy  in  respect o f to ta l loss on ly . The 
p o licy  con ta ined  a clause “  w a rra n te d  fre e  f ro m  
capture, seizure, de ten tion , an d  the consequences 
o f h o s tilit ie s .”  She sailed, being a n e u tra l, in  
tim e  o f  w a r  f o r  a, p o r t  o f one o f  the belligerents, 
c a rry in g  con tra b a n d  o f  w a r. I n  consequence 
o f damage by p e r ils  o f  the seas she gave u p  the 
a ttem p t to  reach her p o r t  o f  d es tina tion , and  
m ade f o r  a p o rt o f  refuge, w h ich  she w ou ld  
p ro b a b ly  have reached in  safety, bu t before she 
d id  so she was cap tu red  by a sh ip  o f  the other 
bellige ren t, who p u t a p r iz e  crew on board and  
d irec ted  her to proceed to a p o r t  where a P r iz e  
C ourt was s it t in g . B efore  reach ing  i t  she was 
to ta lly  lost by p e r ils  o f  the seas in  consequence o f 
the damage w h ich  she had p re v ious ly  susta ined. 
She was subsequently condemned by the P riz e  
C ourt.

H e ld  (a ffirm in g  the ju d g m e n t o f  the co u rt below) 
th a t the u n d e rw r ite rs  were n o t liab le  under the 
p o licy  as f o r  a to ta l loss by p e rils  o f  the seas, the 
capture  ha v in g  been the cause o f  the loss to the 
owners.

A p p e a l  from  a judgment of the Court of Appeal 
(Coxens-Hardy, M.R., Moulton and Earwell L. JJ.), 
reported 10 Asp. Mar. Law Cas. 605 (1907); 98 
L - T. Rep. 146; (1908) 1 K . B. 601, who had 
affirmed a judgment of Channeil, J. s itting  in  the 
Commercial Court w ithout a iu ry , reported 10 
Asp. Mar. Law Cas. 494 (1907); 97 L . T. Rep. 
•j75, in  favour of the respondent, the defendant 
below.

The appellant was the owner of the German 
steamship R om ulus  and the respondent was an 
underwriter at L loyd ’s. The action was brought 
uPon a policy of insurance, under circum
stances which appear sufficiently from the head- 
uote above and from the judgment of the Lord 
Chancellor.

J. A . H a m ilto n , K.C., E rn e s t P o llock, K.C., and 
■Halloch, fo r the appellant, contended tha t the 
ffiss was by perils of the sea and not by capture, 
•the vessel was lost by shipwreck. A fte r the 
capture she was s til l a t the owner’s risk, subject 
to the decision of the Prize Court. In  the case 
oi a neutral ship the judgment of the Prize 
Court does not relate back to the time of capture, 
t n l  the condemnation the property was s til l in 
the appellant, and she was wrecked before con
demnation. See

The Der M ohr, 3 C. B ob. 129 ; 4 0 . Bob. 3 1 4 ;
The Tobago, 5 C. Bob. 218;
The D ispatch , 3 C. Bob. 278 ;
H a ll on In te rn a tio n a l La w , edit. 1880, sects. 149, 

277 :

Reported by O. E. M a l d e n , Esq., Barrister-at-Law.

v .  M a r t e n . [H. o f  L.
A rno n ld  on M arine Insurance, vo l. 2, 7 th  ed it., 

sect. 830 ;
Berensv. Rucker, 1 W . B lack. 313 ;
T a y lo r on In te rna tiona l Law , ed it. 1892, sect. 692.

In  this case the Supreme Court of the German 
Empire has decided in  favour of the shipowner, 
reversing the decision of the court of first instance 
in  favour of the underwriter. See also

H ahn  v . Corbett, 2 B ing . 205 ;
L id g e tt v. Secretan, 1 Asp. M ar. Law  Cas. 95 

(1871); 24 L . T . Rep. 942 ; L . Rep. 6 C. P. 616;
L iv ie  v. Johnson, 12 E ast, 648 ;
The M a r ia , 1 C. Rob. 340.

“  A rrest ”  is not “  capture ”  ; the position may be 
altered between the capture and the adjudication.

S cru tto n , K.C. and B a ilh a ch e , K.C., fo r the 
respondent, maintained tha t the loss was by the 
capture, whether she was condemned or not. 
B u t fo r the capture she would have reached the 
port of refuge in  safety. The sentence of the 
Prize Court relates back to the capture under 
the English authorities, but i t  is not necessary 
fo r the argument to go as fa r as that. See

Gosse v. W ithers , 2 B u rr. 683 ;
H a m ilto n  v . Mendes, 2 B u rr . 1198 ;
Cory  v. B u r r , 5 Asp. M ar. La w  Cas. 109 (1883) ; 

49 L . T. Rep. 78 ; 8 App. Cas. 393 ;
Lozano v. Janson, 2 E. & E .  160 ;
Dean  v. H ornby, 3 E . &  B . 180 ;
Ruys v. R oyal Assurance Company, 8 Asp. M ar. 

La w  Cas. 294 (1897); 77 L . T . Rep. 2 3 ; (1897) 
2 Q . B. 135;

M orrough  v . Comyns, 1 W ils . K . B . 211 ;
Stevens v. B agw ell, 15 Ves. 139;
Alexander v . Duke o f W e lling to n , 2 Russ. &  M y l 

35.
In  any case the loss was the consequence of 
hostilities.

E rn e s t P o llock, K .C . in  reply.—The cases cited 
fo r the respondent are a ll cases of the property 
of an enemy, not of a neutral, or cases in  which 
notice of abandonment was given at the time of 
the capture, which was not the case here. As to 
the general principles of prize law, see

The B anda and K irw ee Booty case, 3 Asp. M ar. 
La w  Cas. 66 (1875); 14 L . T . Bep. 293 ; L . Bep. 
1 A . & E. 109.

A t the conclusion of the arguments their 
Lordships took tim e to consider the ir judgment.

J u ly  3.—Their Lordships gave judgment as 
follows ;—

The L ord  C h a n c e l l o r  (Loreburn).—M y 
Lords : In  th is case the owner of the steamship 
R om ulus  insured tha t vessel fo r twelve months, 
from the 12th Jan. 1905, in  a policy expressed to 
be on disbursements. A t  the tr ia l i t  was agreed, 
no doubt w ith propriety, tha t the rights under 
th is insurance were to be determined as though 
i t  had been on hu ll and machinery. The perils 
usual in  a L loyd’s policy, including perils of the 
seas, men-of-war, takings at sea, arrests, 
restraints, and detainments, appear in  the policy. 
B u t the risk insured was only against to ta l loss. 
And there is the follow ing clause: “  Warranted
free from capture, seizure, and detention, and the 
consequences of hostilities, piracy, and barratry 
excepted.”  The R om ulus, a German vessel, 
sailed during the currency of this policy fo r 
Vladivostok, a naval port and basis of naval 
operations in  the war between Russia and J ap an
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then raging. She carried coal, which had been 
proclaimed contraband of war. In  order to 
avoid Japanese cruisers, the R om ulus  took a 
circuitous course to the north, and was so in jured 
by ice tha t the master made fo r Hakodate, a 
Japanese port, fo r refuge. On the 26th Eeb. 
1905 she was stopped by a Japanese cruiser in  the 
Tsugaru Straits, some th ir ty  or fo rty  miles from 
Hakodate. A  Japanese officer, w ith seamen and 
marines, boarded her, questioned her master, 
examined her papers, and announced tha t the 
ship was captuivd fo r carrying contraband of war. 
Judging tha t she could make the voyage to 
Yokosuka, he ordered the master to proceed 
th ither, remaining himself in  control. The 
R om ulus  accordingly shaped her course fo r 
Yokosuka, but made much water, and altered her 
course. She then went aground, and, being unable 
to get her off, the Japanese officer was obliged to 
run her fu rthe r aground at 2 a.m. on the 27th Feb. 
U ltim ate ly  she became a to ta l loss as she lay. 
On the 16th May 1905, after her destruction, 
the Japanese Court of Prize condemned both 
ship and cargo, on the ground tha t the former 
“  was employed transporting contraband of war 
by fraud,”  finding also tha t her papers had been 
falsified. In  these circumstances the p la in tiff 
claimed as fo r a tota l loss by perils of the seas.

The defence was that the owner lost his ship 
by capture, or seizure, or the consequences of 
hostilities fo r which underwriters were not 
liable, and tha t subsequently the captors lost her 
by perils of the seas. M r. Ham ilton, fo r the 
p la in tiff, in  the course of an argument which 
loses nothing of its  m erit by being unsuccessful, 
urged upon your Lordships tha t the owner, being 
a neutral, did not lose either the property in  his 
ship or its  possession by the arrest of the 
26th Feb.; tha t he s till remained at risk on the 
R om ulus, and only suffered present inconvenience 
w ith  a prospect of expense, and a possibility of 
to ta l loss i f  ultim ately she should be condemned. 
He had a chance i t  was argued, better or worse, 
of recovering his ship by decree of the Court of 
Prize, even though the cargo m ight be condemned 
as contraband, and so s till retained an insurable 
interest un til the vessel became a tota l loss by 
perils of the seas. Ho decision seems expressly 
in  point, f o r  hostile vessels stand in  some respects 
on a different footing from  neutral vessels m 
regard to the laws of prize. Carriage of contra
band to a belligerent port does not im part a 
hostile character to a neutral ship. She cannot 
law fu lly  be destroyed nor her crew treated as 
prisoners of war. Carriage of contraband is not 
unlawful, as is aiding an enemy in  an expedition. 
I t  is only an adventure which the offended 
belligerent may, i f  he can, v is it w ith  the penalty 
o f capture and condemnation by a Court of 
Prize. I  th ink  tha t i t  is true tha t in  th is case 
the property in  the R om ulus  did not pass wholly 
from  the owner on the 26th Feb. The owner 
s til l had a chance of recovering the ship, and 
s til l remained so at risk tha t he m ight in  law 
have insured her, and, being insured already, his 
policy was not necessarily at an end, though I  
cannot agree tha t he s till retained possession. 
A ll  this, however, does not, in  my opinion, avail 
the p la in tiff, and indeed some part of i t  m ight 
apply to the vessel of a belligerent, fo r even an 
enemy merchantman may in  some circumstances 
be released by a Prize Court.

The real question is whether there was a tota l 
loss by capture, seizure, or detention, or the 
consequences of hostilities. I  th ink  tha t there 
was in  this case a to ta l loss by capture on the 
26th Feb., to  say nothing of the other words— 
viz., seizure and so forth. That was the day on 
which the R om ulus  was seized, law fu lly  as appears 
by the subsequent condemnation. There was on 
tha t day a to ta l loss which, as things were then 
seen, m ight afterwards be reduced i f  in the end 
the vessel was released. Suppose tha t the 
R om ulus  had been insured against capture on a 
time policy, had been taken safe to Yokosuka, 
and there condemned, but tha t the tim e policy 
had expired in  the interval between the date of 
her seizure and the date of her condemnation. In  
such case, i f  the p la in tiff’s contention is sound, 
the very th ing which the policy was designed to 
cover would have happened during the currency 
of the insurance, and yet, by reason of the lapse 
of time in  bringing her in to port and obtaining 
a decree, a ll recourse against underwriters would 
have been lost, and probably the owner could not 
have protected himself by fu rther insurance, 
or, i f  he could, only by payment of a ruinous 
premium. A  contention which in such circum
stances m ight make the lia b ility  of underwriters 
depend not upon acts done at sea or  ̂the ir law fu l
ness, but upon the degree of expedition shown by 
a Court of Prize in  adjudicating upon those acts 
must surely be erroneous. I f  there were an appeal 
from the Prize Court which m ight not be decided 
fo r a long time, th is observation would apply w ith 
increased force. I  th ink  tha t the reasonable and 
true way of regarding what actually occurred is 
tha t there was, in  fact, a to ta l loss by capture on 
the 26th Feb., though its  lawfulness was not 
authoritatively determined t i l l  the 16th May 
following. Accordingly, I  agree w ith  the order 
made by the Court of Appeal. And i t  would not 
be necessary to say more were i t  not tha t our 
attention has been directed to a decision of the 
German Supreme Court of Appeal, which proceeds 
upon an opposite view. I t  would not be con
sistent with the great respect due to tha t court, 
tha t I  should offer any critic ism  upon its  judg
ment, even i f  I  fe lt myself competent, as I  do not 
to discuss German law. I  can only say that, w ith 
out in  the least questioning the authority of that 
court, I  th ink  tha t the law of England is as 1 
have said, and I  am, of course, bound to advise 
your Lordships in  accordance w ith what I  believe 
to be the law of England.

The E arl of H a ls b u r y .— M y Lords : By agree
ment between the parties, I  suppose to avoid a 
m u ltip lic ity  of actions, the policy, which is actually 
a time policy fo r disbursements in respect of the 
ship R om ulus, is to be treated as i f  fo r hulL I t  
is fo r tota l loss only, and is warranted free from 
capture, seizure, and detention, and the conse
quences of hostilities. These are now quite 
fam ilia r words, and give rise to no am biguity, and 
the law is very clear tha t in  this, as in  other 
regions of insurance law, the immediate and not 
the remote causes of a loss are alone to be 
regarded. This is an English policy, and the 
questions raised under i t  are to be decided 
according to English jurisprudence. I  ^should 
have thought that, given the facts, which the 
Lord Chancellor has pointed out and I  w ill 
not repeat, i t  would have been impossible m  an 
English court to deny tha t there was a to ta l loss
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to the owner on the 23rd Feb. This very question 
arose jus t 150 years ago, and was argued before 
Lord Mansfield, C. J., and he observed tha t a large 
field of argument had been entered in to and i t  
would be necessary to consider the laws of nations, 
our own laws and Acts of Parliament, and also 
the laws and customs of merchants which make 
a part of our law s: (Goss v. W ithers, 2 Burr. 683). 
A fte r taking time to consider, the learned judge, 
delivering the judgment of the whole court, on 
the 23rd Nov. 1758, then decided what would be 
enough to decide this case. A fte r going through 
the whole law and discussing the question of how 
fa r and to what extent the seizure of the vessel 
affected a change in  the property, he says, 
“  but whatever rule m ight be followed in  favour 
of the owner against a recapture or vendee, i t  can 
in no way affect the case of an insurance between 
the insurer and insured. . . The ship is
lost by the capture, though she be never con
demned at a ll or carried into any port or fleet of 
the enemy, and the insurer must pay the value. 
I f  a fter condemnation the owner recovers or 
retakes her, the insurer can be in  no other condi
tion than i f  she had been recovered or retaken 
before condemnation. The reason is tha t from 
the nature of the contract the insurer runs the 
risk of the insured and undertakes to indemnify. 
He must, therefore, bear the loss actually sus
tained.”  Now, I  entirely concur w ith what was 
said in  lo n id e s  v. U niversa l M a r in e  Insu rance  
Com pany (1 Mar. Law Cas. O. S. 353 (1863); 
8 L . T. Rep. 705; 14 0. B. N. S. 259), tha t the 
words here, “  warranted free from capture, &c.,”  
are to be construed as i f  these words were 
used in a policy against those events, and, 
applying Lord  Mansfield’s words here, i t  seems 
to me tha t i t  would be a bold th ing  to argue 
against a judgment of the fu l l  Court of K in g ’s 
Bench, presided over by Lo rd  Mansfield, and 
150 years after i t  has been accepted as the law 
during tha t period by every English tribunal. 
I  th ink  tha t i t  is im portant to insist upon the 
exact form  of the policy here, since I  do not 
know what was the form  of the policy upon which 
the German adjudication was founded. I  neither 
understand that judgment nor the reasoning by 
which i t  has been arrived at by the court, but 
l t  is obvious tha t we have neither the policy 
on which the court was adjudicating nor the 
language of the court itself. I  say th is because 
Lie passage in  which the court expresses its dis
agreement w ith the English judgment (which is, 
I  suppose, either tha t of Channell, J. or of the 
Court of Appeal) is hardly intellig ib le, and 
though in  the present case, as in  the case before 
Lord Mansfield, i t  is immaterial to consider 
when or i f  at a ll the property was changed, I  
cannot le t i t  be supposed tha t I  entertain any 
doubt tha t the property was changed, and I  do 
uot th ink  tha t i t  is true to say tha t the earlier 
writers ever had any doubt tha t where, as in  this 
case, the possession was taken by a hostile force 
uud an adjudication of condemnation as prize by 
the proper tribunal followed on grounds recog
nised by the general consent of nations to be 
lawful cause of capture, the rightfulness of the 
seizure and consequently the change of property 
related back to the time of capture. Here a 
neutral vessel was carrying, w ith the knowledge 
and consent of the owner, contraband of war 
(recognised as such by both belligerents), and

furnished w ith false papers, and how any question 
could be raised as to the lawfulness of the capture 
I  am myself wholly unable to understand. The 
ship was a to ta l loss from  the moment when she 
passed into the possession of the Japanese forces.

Lords A sh b o u r n e  and R obertson  concurred.
Judgm ent appealed f ro m  affirm ed, a nd  

appeal dism issed w ith  costs.

Solicitors fo r the appellant, Woodhouse and 
D av idson .

Solicitors fo r the respondent, W. A C ru m p  and 
Son.

«Sttjpm* Comt
— ♦ — ■

COURT OF APPEAL.

M on d a y , M a rc h  9, 1908.
(Before Lord A l v e r s to n e , C.J., F a r w e l l  

and K e n n e d y , L.JJ.)
T h e  Ch a r l o t t e , (a)

C o llis io n  — Dam age to cargo — A c tio n  aga ins t 
w rongdoer by owner o f  cargo— C .i.f. contract 
— B uyers  not owners a t tim e  o f  loss— P aym ent 
o f invo ice p rice  by buyers— Settlem ent o f  loss 
by u n d e rw rite rs  w ith  buyers— S ubroga tion— 
B ig h t  o f  u n d e rw rite rs  to recover in  name o f  
sellers.

I n  perfo rm ance  of a contract made between sellers 
a t C h r is t ia n ia  and  buyers a t E xe te r on c .i.f. 
term s, the sellers shipped goods on a barque  
to be ca rrie d  to E xm o u th  Dock, an d  sent a 
b i l l  o f  la d in g  to th e ir  agents in  London, who 
sent i t  to the buyers in  E xeter, te llin g  them  they 
could keep i t  aga inst th e ir  acceptance o f  a b i l l  
a t f o u r  m onths o r cashless d iscount. The buyers  
elected to p a y  cash, and on the 12 tli M a rch  
posted a cheque to the sellers' agents in  London  
d ra w n  on a bank a t Exe te r, lh e  cheque was 
presented and p a id  on the 15th  M a rch .

O n the 12th  M a rc h  the barque co llided  w ith  a 
vessel a nd  p u t  in to  a p o r t  o f  refuge. The fa c t  
o f the co llis io n  was no t know n in  London t i l l  the 
K ith  M a rch .

The goods were a fte rw a rd s  sold a t the p o rt o f  
refuge on b e h a lf o f  u n d e rw rite rs  who had  
in su re d  the goods f o r  the benefit o f  whom  i t  
m ig h t concern. The u n d e rw rite rs  subsequently 
p a id  the buyers as f o r  a to ta l loss, and  the 
sellers re ta in e d  the proceeds o f  the buyers’ 
cheque f o r  the invo ice p rice  o f  the goods. The 
u n d e rw rite rs  then b rought an  a c tio n  in  the 
name o f  the owners o f  the goods ag a in s t the 
owners o f  the sh ip  w h ich  co llided  w ith  the 
barque, the names o f  the buyers being g iven as 
the p la in tif fs .

The court he ld th a t the buyers had no r ig h t  o f  
action, as the p ro p e rty  in  the goods had not 
vested in  them  a t the tim e  o f  the co llis ion , but 
gave leave f o r  the names o f  the sellers to be 
added as p la in t if fs ,  fo u n d  th a t the damage to 
the cargo was caused by the vessel w h ich  ra n  in to  
the barque, and  ordered a |reference before the 
re g is tra r  to  assess the am oun t o f the damage.

(o) Reported by L. F, O. Da b b y , Esq., Barrister-at-Law.
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On the hearing  o f the reference, the re g is tra r  held  
th a t as the sellers had been p a id  the invo ice  
p ric e  o f  the goods they had  suffered no loss. and  
rejected the c la im .

The rep o rt o f  the re g is tra r  was confirm ed by the 
ju d g e  o f  the A d m ira lty  C ourt.

The p la in t if fs  appealed to the C ou rt o f  A ppea l.
H e ld  (reversing the decision o f  the A d m ira lty  

C ourt), th a t the passing  o f  the cheque d id  not 
deprive  the u n d e rw rite rs  o f  th e ir  r ig h t  to recover 
the loss in  the name o f the sellers, who were the 
owners o f  the cargo a t the tim e  o f  the co llis ion . 

A p p e a l  from a decision of Bargrave Deane, J. 
confirming a report of the A dm ira lty  registrar 
rejecting the p la in tiffs ’ claim fo r damages.

The p la in tiffs were the owners of a cargo of 
wood laden on board the Norwegian barque 
Fernando  ; the defendants were the owners of the 
Norwegian barque C harlo tte .

By a contract note dated London, the 10th Dec. 
1906, F. Brieseman’s successors, as agents fo r 
Westye, Egeberg, and Co., Christiania, sold to 
Messrs. R. W . and F. C. Sharp L im ited, of 
Exeter, a parcel of wood goods fo r shipment at 
Christiania. The contract note provided tha t the 
goods were sold at a price including fre ig h t; 
prices were as quoted per St. Petersburg nominal 
standard, cost, fre ight, and insurance to Exmouth 
Dock ; fre igh t to be paid as per charter-party or 
b ill of lading, and balance as stated below, Pay
ment by approved acceptance to sellers’ or agents’ 
drafts, according to agents’ option, payable in  
London at four months from  date of b ill of 
lading, or at buyers’ option in  cash less 2 ‘2 per 
cent, discount, and in exchange fo r the same, and 
policy of insurance, and i f  any fre igh t advance 
be given, same to be paid by approved acceptance 
to sellers’ or agents’ drafts, according to agents’ 
option, payable in  London at one month from 
date of b ill of lading, in  exchange fo r shipping 
documents as above. Marine insurance to be 
covered by sellers or the ir agents on L loyd ’s 
terms

On the 30th Jan. 1907 Westye, Egeberg, and
Oo. chartered the F ern a n do  to carry the parcel 
of wood goods sold to Messrs. Sharp to Exmouth 
Dock at a fre igh t of 26s. per Petersburg 
Standard.

On the 1st March 1907 a b ill of lading was 
made out fo r the parcel of wood goods to be 
delivered unto Messrs. F. Brieseman’s successors, 
London, qua  agents, or order, he (or) they paying 
fre igh t of the same goods of 171.01 Petersburg 
standards at 26s., and 4.41 Petersburg standards at 
17s. id .  per Petersburg standard, and other con
ditions as per charter-party. As advance on the 
fre igh t received, 100/.

On the 1st March Westye, Egeberg, and Oo. 
sent from Christiania the following invoice :

£ s. d.
Invoice of a cargo of wood goods shipped per 

Fernando, Captain Sorensen, to  Exmouth Dock, 
after orders fo r account and r is k  o f R. W. and
F. C. Sharp L im ited , Exeter ...............................  2118 10 8

£ s. d.
Less fre igh t o f 171.01 Ptg. Std. 265............ 222 6 3

„  „  4.41 „  „  17s. id .  ... 8 16 5
------------  226 2 8

£1892 8 0 
Freight advance 100 0 0

£1992 8 0

On the 5th March F. Brieseman’s successors, 
of London, agents fo r Westye, Egeberg, and

Oo., wrote to Messrs. Sharp L im ited, Exeter, 
inclosing

The shipp ing documents per Fernando  fo r  a cargo of 
wood goods you contracted fo r  and bought fro m  W estye, 
Egeberg, and Co., C hris tian ia , w h ich  we authorise you 
to  re ta in  against you r acceptance o f inclosed 19921. 8s. 
or cash less 2J per cent, discount fo r 1892/. 8s. to  be 
sent us in  due course, otherw ise the b i l l  o f lad in g  and 
other documents to  be considered as rem ain ing  a t our 
disposal and are to  be sent back to  us on demand. 
Requesting you to  acknowledge rece ip t o f the  in c lo 
sures and saying a t the same tim e  how you elect to  
pay. Three inclosures : One invoice, one b i l l  o f lad ing, 
one po licy  o f insurance. P o licy  fo r  the cargo w il l  
fo llo w  when signed.

The policy, which was taken out by Price, 
Forbes, and Oo. as agents as well in  the ir own 
name as fo r and in  the name and names of 
a ll and every other person or persons to whom 
the same doth, may, or shall appertain, was on 
wood goods valued at 2080Z., and was signed on 
the 7th March 1907.

The policy was sent by F. Brieseman’s succes
sors to Messrs. Sharp, and on the 12th March 
Messrs. Sharp wrote acknowledging the receipt 
of the policy of insurance and inclosing a 
cheque fo r 1845/. 2s. in  payment of cargo, and 
asked fo r a receipt. The amount fo r which the 
cheque was drawn was invoice less fre igh t 
1892/. 8s., less discount 47/. 6s. Messrs. Sharp 
also undertook to send a cheque to cover fre igh t 
advanced at a later date.

The cheque sent by Messrs. Sharp was drawn 
on the 12th March in  favour of F. Brieseman’s 
successors or order on the W ilts  and Dorset 
Bank L im ited, Exeter, and was paid on the 
15th March.

About 8.30 p.m. on the 12th March the 
F ernando  came into collision w ith the Nowegian 
barque C harlotte , and received such damage that 
she had to pu t in to  a port of refuge, some of her 
cargo being damaged and some jettisoned.

The news of the collision reached London on 
the 16th March, and on tha t date Price, Forbes, 
and Oo. wrote to Messrs. Sharp at Exeter advis
ing them tha t the Fernando  had been towed into 
Ymuiden after being in  collision w ith  the 
C harlo tte , and that they were taking the neces
sary steps to protect the cargo owners’ interests.

On the 15th A p ril a telegram was received by 
the Salvage Association from L loyd ’s agent at 
Amsterdam stating tha t the cost of repairs was 
estimated at about 1300/., and the value of the 
vessel when repaired would be 670/. The value 
of the vessel was estimated at 267/., and the 
telegram stated tha t the vessel would be con
demned, and advised the cargo to be sold by 
auction fo r account of underwriters on cargo.

On the 19th A p ril Price, Forbes, and Oo. wrote 
to Messrs. Sharp stating that, from reports 
received from L loyd ’s agent at Amsterdam, i t  
appeared tha t the best way of dealing w ith the 
cargo was to sell i t  where i t  lay, and they had 
lit t le  doubt tha t the underwriters would adopt 
th is method. They assumed tha t Messrs. Sharp 
were w illing  to accept a to ta l loss under their 
policy, and requested tha t the policy and in 
voice and bills of lading should be sent them, 
when they would be in  a position to deal w ith the 
matter.

On the 20th A p ril Messrs. Sharp wrote to 
Price, Forbes, and Oo. stating tha t they were
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w illing to accept a to ta l loss under the policies of 
cargo and advance freight, and inclosing the 
invoice, b ill of lading, policy on advance freight, 
and policy on cargo.

On the 2nd May Price, Forbes, and Co. wrote 
to Messrs. Sharp stating that they had completed a 
settlement of a tota l loss, and inclosing a cheque 
fo r 2059Z. 4s.

Messrs. Sharp then asked F. Brieseman’s suc
cessors to collect the amount of the fre igh t 
advance— 100Z.—from the Christiania Saforrik- 
ringsselskab, who had insured it, and on the 
J-Oth May F. Brieseman’s successors wrote to 
Westye, Egeberg, and Co., asking them to collect 
that amount, and inclosing them the policy ; and 
on the 3rd June F. Brieseman’s successors wrote 
to Messrs. Sharp forwarding a cheque in  payment 
of the insurance on the advance fre ight, a receipt 
being sent them on the 4th June.

On the 1st May a w rit in  rem  was issued in  the 
name of the owners of the cargo of wood goods 
lately laden on board the Norwegian barque 
Fernando  against the owners of the barque 
C harlotte , and the address of the pla intiffs was 
stated to be Exeter; and, on the defendants 
demanding it, the name of Messrs. Sharp was 
given as plaintiffs.

On the 18th June the pla intiffs delivered a 
statement of claim in which they alleged they 
had suffered damage by reason of a collision 
between the F ernando  and the C harlo tte , caused 
by the negligence of the C harlotte .

On the 21st June the defendants delivered a 
defence by which they denied that Messrs. Sharp 
are or were at any material time owners of the 
cargo or entitled to sue. They fu rther denied 
that the p la in tiffs had suffered any damage, or 
that the cargo had been damaged by the collision, 
° r  tha t those on the C harlo tte  had been negligent, 
nnd alleged that the collision was solely caused 
hy the negligence of those on the Fernando.

The action was heard before Bargrave Deane, J. 
on the 5th Ju ly  1907, when the defendants con
tended that the property in  the cargo had not 
P^sed to Messrs. Sharp at the time of the 
collision, and tha t they were not entitled to sue. 
the  learned judge upheld tha t contention, and 
Pronounced the pla intiffs to have no righ t of 
Action, and ordered the barque C harlo tte  to  be 
released, but gave the p la intiffs leave to appeal, 
And, on the application of the p laintiffs, suspended 
the order fo r the release of the C harlotte . 
fu n the 6th Ju ly  the p la intiffs applied to amend 
the w rit by adding another p la in tiff, and on the 
I "  Ju ly  the learned judge gave the p la intiffs 
reave to amend the w rit of summons by adding 

, . address of Westye, Egeberg, and Oo. as 
Plaintiffs to tha t of R. W. and F. C. Sharp Lim ited, 

e present plaintiffs, on the consent of the said 
Westye, Egeberg, and Co. in  w riting  being filed, and 
h tha t the ir name and address be furnished

y the p la in tiffs to the defendants’ solicitors, and 
condemned Messrs. Sharp in  a ll costs occasioned 

T, their introduction as plaintiffs, and further 
rdered the C harlo tte  to remain under arrest.

, tJnthe 12th Ju ly  the w rit in  the action was 
y n d e d  in  accordance w ith  the order of the 

h July, and on the 21st Ju ly  the defendants 
pW-u Gred an amended defence denying that 

ner Messrs. Sharp or Messrs. Westye, Ege- 
uerg> and Co, or either of them, are or were at 

y material times the owners of the cargo, and 
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fu rthe r denied that either of the plaintiffs had 
suffered damage, or tha t the cargo was damaged 
by the collision. A lternative ly they alleged that 
i f  Messrs. Westye, Egeberg, and Co. had suffered 
any damage, which they denied, they brought into 
court, while denying liab ility , 40s, and alleged 
tha t i t  was sufficient to satisfy any claim.

The action was again before Bargrave Deane, J. 
fo r hearing on the 26th and 27th July, when the 
learned judge held tha t the collision was caused 
by the fa u lt o f those on the C harlotte , and pro
nounced fo r the p la in tiffs ’ claim and condemned 
the defendants and the barque in the said 
damage and costs, and referred the question of 
damages to the registrar and merchants. On 
the 30th Ju ly  the learned judge gave the 
pla intiffs the general costs of the action, except
ing those caused by the amendment of the 
pleadings.

On the 31st Ju ly  the learned judge ordered the 
C harlo tte  to  be sold, and under tha t order the 
proceeds of sale, amounting to 439Z. 3s. 2d., were 
paid in to court.

On the 25th Nov. the p la in tiffs filed the follow, 
ing claim in the reg is try :

£  s. d
1. 174.42 standards wood ...............................................  2118 10 8

Less proceeds of sale......  FI. 16,000.00
L igh ter rent..................FI. 300.00
Surveyor’s fees ..........  88.27
Copy protest..............   4.58
Cargo’s proportion of 

general average on 
contributing values,
FI. 13,978 .................. 4808.43

Cargo’s proportion of 
general average 
attaching to fre ight
advance.....................  415.21

Fees of L loyd ’s agent
at Amsterdam..........  500.00

------------ 6,116.49

9,884.51 1300 5 7 

£818 5 1
2. F reight compromised at FI. 422.28 at 12.08 ..........  34 15 0
3. C ab les...................................................................................  17 6
4. Agency......... . ..............................................................  13 19 6

£867 7 1
W ith  costs and interest.

A fte r the filing  of the claim the solicitors fo r 
the p la intiffs wrote to the solicitors fo r the defen
dants, saying:

W e understand you are now prepared to  adm it the 
figures set fo r th  in  the c la im  recently  de livered sub ject 
to  you r contention th a t c re d it should be g iven fo r  the 
money pa id by  Messrs. Sharp to  Messrs. W estye, 
Egeberg, and Co. I f  th is  is  so, w i l l  you k in d ly  confirm  
i t  in  w rit in g , and we hope to get an appointm ent 
before the  re g is tra r th is  term .

The defendants’ solicitors replied :
The am ount claimed as the invoice value o f the  goods 

is no t qu ite  correct, b u t we ad m it the  invoice. W e 
sha ll no t raise any dispute as to  the other figures con
ta ined in  you r c la im , subject, o f course, to  our con
ten tion  th a t you have n o t given us c red it fo r  the 
proceeds w hich Messrs. W estye, Egeberg, and Co. received 
from  Messrs. Sharp, and th a t consequently the fo rm er firm  
have no t suffered any damage. Th is  is  subject to  you r 
a d m ittin g  th a t Messrs. W estye, Egeberg, and Co. received 
from  Messrs. Sharp the value o f the goods— namely, 
18451. 2s.— on the  15th M arch, and 1001., the advance 
fre igh t, a t a la te r date. Please le t us hear from  you as 
to  th is .

To this le tter the p la in tiffs ’ solicitors replied
W e adm it th a t Messrs. Sharp L im ite d  pa id to  

Brieseman’s successors on behalf o f Messrs. W estye,
N
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Egeberg, and- Co. the stun o f 18451. 2s., w h ich  am ount 
was paid in to  the bank of Brieseman’s successors on the 
13th M arch last, and debited to  Messrs. Sharp by th e ir 
bank on the fo llow ing  d a y ; the  1001. advance fre ig h t 
was paid in  the early  pa rt o f A p ril.

The reference before the registrar was held on 
the 13th Dec., and on the 16th Dec. the registrar 
made the follow ing re p o rt:

Th is  was a c la im  against the owners o f the  Charlotte  
b y  Messrs. W estye, Egeberg, and Co., the owners of 
a cargo la te ly  on board the barque Fernando, fo r 
damages in  respect o f in ju ry  to  th e ir  cargo, caused by a 
co llis ion  between the Fernando  and the Charlotte. The 
action came on fo r t r ia l  before Bargrave Deane, J. bn 
the 5 th  Ju ly  1907. I t  was pleaded b y  the defendants 
th a t Messrs. Sharp and Co., of E xeter, the  p la in tiffs  in  
the action, were no t the owners of the cargo a t the  tim e 
o f the collision, and had no r ig h t o f action, no p roperty 
having then passed to  them , and th is  ob jection was 
upheld by  the learned judge. I t  is  unnecessary to  re fer 
a t leng th  to  the various proceedings w hich afterw ards 
took place before the cou rt fu r th e r than  to  state 
th a t the case was rev ived, Messrs. W estye, Ege
berg, and Co., o f C hristian ia , being added as p la in 
t if fs , and th a t a fte r the hearing of the  evidence 
judgm ent was g iven fo r  the p la in tiffs , the owners 
o f the Charlotte  being held liab le  fo r the  collis ion. 
Messrs. W estye, Egeberg, and Co. in  due course filed 
th e ir c la im  fo r damages, am ounting to  8671. 7s. Id .,  b u t 
no question of figures or am ount was in  dispute a t th is  
reference, w hich was heard on the 13fch Dec., my deci
sion being required on a single po in t on ly. T h is  po in t 
having  been raised on the pleadings, i t  would have been 
more satis factory to  me i f  i t  had been decided by the 
cou rt on argum ent a fte r g iv in g  judgm ent on the m erits, 
and in  a common law  action i t  would ce rta in ly  have 
been then decided. The po in t, stated sho rtly , is whether 
under the circumstances of th is  case Messrs. W estye, 
Egeberg, and Co. are en titled  to damages. The facts 
on w hich the  po in t arises are as fo llow s : The contract 
o f sale o f the cargo was dated the 10th Dec. 1906. 
Messrs. W estye, Egeberg, and Co. were sellers, and 
Messrs. Sharp, o f E xeter, were purchasers. Paym ent 
was to  be by fo u r m onths’ d ra ft or in  cash less 2§ per 
cent, discount. U nder the  con tract, w hich was o.i.f., 
the seller had to  insure the  cargo. I t  was insured by 
h is agents in  the  purchaser’s name. The co llis ion took 
place on the 12th M arch  1906 in  the  N o rth  Sea, w h ils t 
the  cargo sold as above was on its  w ay from  N orw ay to  
E xm outh. The ship and cargo were subsequently 
taken to  Ym uiden, where a t a la te r date the cargo 
was sold. On the 13th M arch Messrs. Brieseman, 
Messrs. W estye, Egeberg, and Co.’s agents, received 
from  Messrs. Sharp a oheque fo r the  invoice price 
o f the cargo, and on the  4 th  A p r il another cheque 
fo r the advance fre igh t. Messrs. Sharp on the 20th 
A p r il abandoned the  cargo to  the  underw rite rs  as fo r 
to ta l loss. Messrs. W estye, Egeberg, and Co. were 
therefore then in  the same pecuniary position as i f  there 
had been no collis ion, the buyers having acoepted the 
cargo a t Ym uiden and paid the fu l l  price fo r  it .  The 
defendants therefore contended th a t Messrs. W estye, 
Egeberg, and Co. were n o t e n titled  to  any damages, or, 
a t any ra te , to  more than  nom inal damages, in  respect 
of w hich they paid in to  cou rt in  th e ir  defence a sum of 
40s. I  am o f opin ion th a t Messrs. W estye, Egeberg, 
and Co. cannot recover damages. In  order to  give them 
a r ig h t to  pecuniary compensation there m ust be a 
pecuniary loss. Messrs. W estye, Egeberg, and Co. have 
no t suffered any pecuniary loss, and therefore are 
no t en titled  to  compensation. I f  they were awarded 
damages, they w ould  receive no t re s titu tio  in  in te 
grum , b u t something more. I t  was not, o f course, 
concealed th a t, as the oargo was insured fo r more 
than its  invoice value, the buyers were no t losers 
by  the paym ent they made— on the con tra ry , they were

gainers ; b u t a ll I  am concerned w ith  in  th is  reference is 
to  ascertain whether Messrs. W estye, Egeberg, and Co. 
have suffered any damage, and the mere statem ent of the 
facts shows th a t they have no t, or, a t the most, nom inal 
damages, w hich are covered by the  paym ent in to  court. 
W ith  the m otive w hich induced the buyers to  pay fo r  
the  cargo and n o t make any cla im , I  have no th ing  
to  do. I t  was, however, contended by counsel fo r 
Messrs. W estye, Egeberg, and Co. th a t the y  were 
trustees in  the  proceedings fo r Messrs. Sharp, and were 
therefore e n titled  to  damages. B u t Messrs. W estye, 
Egeberg, and Co. are sellers, who have been pa id  by  the 
buyers, who have made no cla im  o f any k in d  against 
the  form er, nor is there any question of subrogation as 
between the underw rite rs  and Messrs. W estye, Egeberg, 
and Co., and no k in d  o f fiduc ia ry re la tionsh ip  exists 
between the buyers and sellers. I t  occurred to  me 
w hether— though the p o in t was no t raised— as damage 
had been done to  a cargo, an order somewhat s im ila r to  
th a t in  The G lam organshire  (6 Asp. M ar. Law  Cas. 344 
(1888); 49 L . T . Rep. 572 ; 13 App. Cas. 454), where 
the cou rt ordered th a t the damages Bhould be held by  i t  
u n t i l  the r ig h t to  them  was ascertained, m ig h t no t be 
made. B u t a t th is  reference I  have on ly  toascerta in, 
w hether on the pleadings and evidence Messrs. W estye 
Egeberg, and Co. have suffered any loss e n tit lin g  them  a t 
law  to  recover damages, and I  find  the y  have not. Th is  
po in t, therefore, does no t seem open a t th is  stage of 
the proceedings, and, i f  i t  were, there may be various 
answers to  i t  in  law and in  fac t. I t  m ay appear a t f irs t 
a singu lar re su lt o f the lit ig a tio n  th a t the cou rt has 
decided th a t the buyers had no r ig h t o f action, and th a t 
a t the  reference the  sellers should be held no t to  have 
sustained a pecuniary loss, bu t, as stated in  The E g yp tia n  
(2 M ar. La w  Cas. O. S. 56 (1864), these questions m ust be 
decided on s tr ic t  ju d ic ia l princip les, and i t  w il l  be found, 
I  th in k , to  arise from  the fa c t th a t the parties to  the 
con trac t have no t been care fu l to  act w ith  suffic ient 
consideration o f th e ir  lega l position. Accord ing to  the 
o rd inary  practice, the  p la in tiffs  m ust be condemned in  
the costs o f the reference.

On the 30th Deo. the p la intiffs delivered a 
petition in  objection to the report of the registrar. 
In  the ir petition they set out the facts alleged, that 
Messrs. Sharp paid fo r the cargo and fre igh t and 
took the benefit of the policy of insurance, allow
ing Westye, Egeberg, and Go. to retain the 
purchase price of the cargo, and submitted that 
the report was erroneous and ought not to be 
confirmed because the registrar was wrong in law 
in finding tha t Westye, Egeberg, and Co. were 
not entitled to recover; because Westye, Ege
berg, and Go. in  fact suffered a loss and were 
only permitted to retain the invoice price 
of the cargo on giving Messrs. Sharp the 
benefit of the policy of insurance; because the 
effect of the registrar’s finding was to give the 
benefit o f the policy of insurance to the defen
dants; because, even i f  the property had not 
passed from  the sellers to the buyers at the time 
of the collision, Westye, Egeberg, and Go. had 
sufficient interest therein to maintain the action 
and recover damages either fo r themselves or for 
the benefit of the buyers ; and because i f  Westye, 
Egeberg, and Go. were not entitled to maintain 
the action, Messrs. Sharp, the ir co-plaintiffs, were 
entitled to do so.

On the 14th Jan. 1908 the defendants delivered 
an answer to the petition of the p la in tiffs in  
which they stated tha t the action was brought by 
the underwriters, who paid Messrs. Sharp as fo r a 
tota l loss, and they submitted tha t the registrar’s 
report was righ t fo r the reasons he gave and 
because there was no evidence of, nor any permis-
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sion to, retain the purchase money as alleged, 
nor was there evidence of Westye, Egeberg, and 
Co. acting, nor were they acting, fo r the benefit 
of others.

The petition was heard by Bargrave Deane, J 
on the 17th Feb. 1908.

A s p in a ll, K.C. and D awson M i l le r  fo r the plain
tiffs .—The point successfully taken by the defen
dants before the registrar raises a question of 
importance to underwriters, fo r a policy of insur
ance is often taken out, as in  th is case, fo r the 
benefit o f whom i t  may concern. As Messrs. 
Sharp received the policy and collected the money, 
they did not ask fo r the return of the ir cheque 
from Westye, Egeberg, and Co. [B a r g r a v e  
D e a n e , J.— Whom do you really represent ?] The 
action is brought fo r the benefit of the under
writers, who have paid fo r a to ta l loss; they are 
subrogated to the rights of the assured, and, as 
both vendor and vendee are on the record as 
plaintiffs, one or other has certainly suffered 
a loss. Even i f  Westye, Egeberg, and Co. are 
not entitled to recover fo r themselves, they can 
recover on behalf of Messrs. Sharp : (The W ink-  
fie ld , 85 L . T. Rep. 668; 9 Asp. Mar. Law Cas 
259; (1902) P. 42, which overruled C ia ridge  v. 
S outh  S ta ffo rd sh ire  T ra m w a y  Com pany, 66 L . T. 
-Rep. 655; (1892) 1 Q. B . 422). The cargo has 
admittedly been damaged to the extent of 8671., 
and what has happened w ith regard to the pay
ment fo r the goods is quite immaterial. The 
wrongdoer cannot benefit by the insurance 
effected by the person wronged (B ra d h u rn  v. 
G reat W estern R a ilw a y  Company, 31 L. T. 
Rep. 464; L . Rep. 10 Ex. 1), and the effect of the 
registrar’s report is to allow the wrongdoer to 
do so.

S cru tton , K.C. and A. D . Bateson  fo r the defen
dants.— The report of the registrar is righ t, and 
ought to  be confirmed. The court has decided 
that Messrs. Sharp cannot sue alone, fo r the pro
perty in  the cargo had never passed to them. 
Messrs. Westye, Egeberg, and Co. cannot recover 
more than nominal damages,for they have suffered 
uo loss. The reason why Messrs. Sharp did not 
stop the ir cheque was because they wanted to 
secure the ir profit, 2401., which had been insured, 
out in  fact they had no property in  the goods 
which were lost. The underwriters can only have 
the rights tha t the assured had. The under
writers’ r ig h t to  recover “  could only arise, and 
did only arise, from  the fact tha t the underwriters 
uad paid an indemnity, and so were subrogated 
tor the person whom they had indemnified in  his 
Personal rights from  the time of the payment of 
the indemnity ”  :

Simpson v . Thompson, 3 A pp. Cas. 279, a t 
p. 293.

Cn the facts i t  was clear Messrs. Sharp had lost 
nothing by the collision, fo r they had no pro- 
perty in  the cargo, and Westye, Egeberg, and 

dad been paid fo r the goods, and so had 
suffered no damage.

A s p in a ll, K.C. in  reply.—The cash given by 
lessrs. Sharp to Westye, Egeberg, and Co. 

w°n ld  have been demanded back i f  the cargo had 
not been insured. Westye, Egeberg, and Co. 
M6re °n ty allowed to retain the cheque because 

Slrarp were paid by the underwriters,
80 Westye, Egeberg, and Co. have clearly obtained i

the benefit o f the insurance, and can sue fo r the 
loss on behalf of the underwriters.

B a r g r a v e  D e a n e , J.—I  th ink the registrar 
is perfectly r ig h t in  th is case. You have got to 
take the facts as they are, not as they m ight 
have been i f  you had behaved differently. I t  
appears to me that, from  beginning to end, th is 
cate has been conducted in the wrong way. I t  
began by there being an action by Messrs. Sharp 
against the owners; then i t  was amended. Messrs. 
Sharp never having been the owners of the cargo, 
never had any rights in  tha t respect, and therefore 
could not subrogate any rig h t to the underwriters. 
Messrs. Westye, Egeberg, and Co. were the 
owners of the cargo; they had rights, and they 
would be entitled, i f  they had not been fu lly  paid, 
to subrogate those rights, so tha t they could sue 
on behalf of the underwriters. B u t they have 
not received the underwriters’ money ; they have 
received the fu l l  purchase value of these goods from 
Messrs. Sharp, and there is no p riv ity  between 
them and the underwriters at a ll—you cannot mix 
them up. I f  different circumstances had arisen, 
i f  different arrangements had been made, possibly 
the position m ight have been different; but I  
have to deal w ith the facts as they are, and, deal
ing w ith the facts as they are, I  say tha t Messrs. 
Sharp are out of the case altogether—they cannot 
sue fo r anybody else. W ith  regard to Westye, 
Egeberg, and Co., they have suffered no damage, 
and therefore, having suffered no damage, they 
have got nothing they can pass on to any
body else, and there is no p riv ity  between them 
and the underwriters. In  my opinion the re
g istrar is perfectly righ t, and the petition must 
be dismissed w ith  costs.

On the 19th Feb. 1908 the p la in tiffs delivered 
a notice of appeal asking tha t the order of 
Bargrave Deane, J. should be reversed, and tha t 
the defendants should be ordered to pay the 
p la in tiffs the amount of the ir claim.

The appeal was heard by the Court of Appeal 
on the 9th March.

A s p in a ll, K.C. and D aw son M il le r ,  fo r the 
appellants, after stating the facts and reading 
the judgment of the learned judge and the 
report of the registrar, were stopped by the 
Court.

S cru tton , K.C. and H . M . Robertson  (w ith  them 
A . D . Bateson).—This is an appeal by Westye, 
Egeberg, and Co., fo r the learned judge has 
decided tha t the p laintiffs, Messrs. Sharp, had no 
property in  the goods at the time of the collision, 
and so they were not entitled to sue, and he has 
in  effect struck them out of the action. There 
has been no appeal from tha t decision, and there 
cannot be, fo r the time fo r appealing against that 
decision has elapsed, and no extension of the time 
can be granted:

Coles v. Ravenshear, 95 L. T. Hep. 750 ; (1907) 
1 K . B . 1.

[Lo rd  A l v e r s t o n e , C.J.—I  am not sure tha t 
Messrs. Sharp wore ever necessary pla intiffs.] 
The mistake of the p la in tiffs ’ legal advisers is no 
special reason fo r extending the time to appeal; 
indeed, in  th is case no appeal has been entered at 
all, so i t  is not a question of extending the time. 
A t the time of the collision Westye, Egeberg, 
and Co. had not been paid fo r the goods, and were 

i not paid u n til three days after the collision.
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Messrs. Sharp therefore had no rig h t to sue, fo r 
the property had not passed to them :

Shepherd v . H arrison , 24 L . T . Eep. 857 ; 1 Asp.
M ar. La w  Cas. 66 (1871); L . Eep. 5 H . L . 116 ;

M ira b ita  v. Im p e ria l O ttom an Bank, 38 L . T . Eep.
597 ; 3 Asp. M ar. La w  Cas. 591 (1878); 3 Ex.
D iv . 164.

Westye, Egeberg, and Co. m ight have sued, but, 
by reason of Messrs. Sharp paying them the 
invoice price, they have suffered no damage. 
Messrs. Sharp paid Westye, Egeberg, and Co. 
to secure the profit which had been insured, but 
when Westye, Egeberg, and Co. had been paid the 
invoice price they suffered no loss; they therefore 
had no rights against the wrongdoer to which 
underwriters could be subrogated. The under
writers are only bound to indemnify the assured, 
and the underwriters had not done that, fo r 
Westye, Egeberg, and Co. had made no claim 
upon them. [ C as te lla in  v. P reston  (1883) 49 L . T. 
Rep. 29; 11 Q. B . D iv. 380) was referred to.]

Lord A l v e r s to n e , 0 . J.—I  am unable to follow 
the reasoning upon which the respondents suc
ceeded in the court below in  satisfying the learned 
judge that the appellants were not entitled to 
more than nominal damages. As I  understand 
the order of the 5th July, i t  merely pronounced 
that the plaintiffs, Messrs. Sharp, had no rig h t of 
action. That, i f  i t  meant anything, meant tha t 
those p la intiffs alone had no r ig h t of action. The 
learned judge gave them leave to amend; and then 
Westye, Egeberg, and Co. were added. I  myself 
should have thought this case quite clearly 
different from the case cited to us (Coles v. Raven- 
shear, u b i sup.), where in  the Court of Appeal i t  
was held— with some reluctance, no doubt—that 
a mistake of counsel was not a special circum- 
stance to ju s tify  the Court of Appeal in  extend
ing the time fo r appealing. I  should feel bound 
by tha t decision, and of course should act upon 
i t  loyally, but in  my opinion i t  has no relation 
to the point in  this case. Counsel fo r the re
spondents has said you cannot move a step now 
without getting the order of the 5tb Ju ly  reversed. 
In  my judgment tha t is assuming too much 
in  favour of the defendants. I  th ink  the most 
that can be said as to the decision of the court 
was tha t Messrs. Sharp were not entitled to recover 
alone. Whether that was rig h t or wrong I  do 
not care very much. I t  certainly does not prevent 
this court from  saying, i f  necessary, tha t Messrs. 
Sharp’s name should be added, when there are 
other pla intiffs before the court. Now I  come 
to the merits of this case. The facts are these : 
A  c.i.f. con tract; undertaking or contract to 
pay by acceptance of b ill or cash less discount; 
and I  should rather agree w ith  counsel fo r 
the respondent tha t the earliest point at 
which property passed was when the cheque 
was received or cashed, some three days later. 
I  am aware tha t there may be an argument 
the other way. Therefore, at the time of the 
collision, Westye, Egeberg, and Co. were the 
owners of the goods, and could sue fo r the damage 
done, and had a r ig h t to  look to the under
writers. I  quite fa il to understand the mean
ing of the learned judge in the court below when 
he said: “ W ith  regard to Messrs. Westye, Ege
berg, and Co., they have suffered no damage, and, 
therefore, have got nothing they can pass on to 
anybody else, and there is no p riv ity  between

them and the underwriters.”  To my mind tha t 
was, fo r the moment, an omission to observe 
that Westye, Egeberg, and Co. were them
selves unpaid vendors; tha t they had made a c.i.f. 
contract fo r the benefit of Messrs. Sharp, and that 
they had taken out the policy, and, as counsel 
pointed out to us, had clean bills of lading which 
preserved the property in  them u n til events hap
pened which had not happened at the time of the 
collision. Then i t  is said because Westye,Egeberg, 
and Co. received a cheque fo r 1845Z. 2s. on the 
15th March and cashed it, therefore Westye, Ege
berg, and Co. cannot sue in  the ir names fo r the 
benefit of whom i t  may concern. I  asked counsel 
fo r the respondents whether he had any authority 
fo r tha t proposition, and a ll he said was tha t i f  i t  
pleased Messrs. Sharp, fo r reasons best known to 
themselves, to pay tha t money, tha t prevents 
Westye, Egeberg, and Co. from  being able to 
sue upon Messrs. Sharp’s behalf, or to sue in  
the ir own name fo r the benefit of the people 
who paid, f can see no legal principle upon 
which tha t proposition can be maintained, and 
I  know of no authority and none has been 
cited to us. Therefore i t  seems to me when this 
action is in  the name of the owners of the 
cargo; when the name of Messrs. Sharp is 
given at f i r s t ; when objection is taken tha t the 
property had not passed to them ; and when the 
names of other p la in tiffs are added, then the 
question is whether Westye, Egeberg, and Co. 
have the r ig h t to sue, either fo r themselves or fo r 
the benefit of persons who have the real in te rest; 
and i t  seems to me tha t the mere passing of the 
cheque cannot be held to deprive the underwriters 
who bad to pay of the ir r ig h t to recover in  the 
name of the vendors, who were the owners of the 
cargo at the time of the collision. Therefore I  
th ink  the appeal ought to be allowed, w ith costs.

Fa r w e l l , L .J .—I  agree, and I  do not in  any 
way depart from what 1 said in  the case tha t has 
been cited to us ; but i t  has nothing to do w ith 
th is case. Bargrave Deane, J. simply decided that 
Messrs. Sharp alone could not recover, bu t he did 
not strike Messrs. Sharp out. Westye, Egeberg, 
and Co. were added. I  always understood that 
underwriters are entitled to any damages tha t may 
be recovered against a wrongdoer in  respect of a 
collision, and tha t they are subrogated to the 
rights of the persons insured; and any arrange
ment as to payment between vendor and vendee 
cannot deprive underwriters of tha t r ig h t of sub
rogation. In  my view there has been some mis
understanding in  th is case, and this appeal must 
be allowed.

K e n n e d  r , L .J .—I  am of the same opinion. 
Here is an ordinary contract of sale—a c.i.f. 
contract— which is to be fu lfilled  by the shipment 
of cargo, in  accordance w ith  the contract, from 
Christiania, to be delivered in  London, the bills 
of lading being drawn by the seller, the shipper, 
in  favour of London agents, qua agents, because 
by the terms of the contract payment is to be 
made in London to those agents ; and therefore 
they retained, to tha t extent, the dominion over 
the property, which, i f  they had made the b ill of 
lading w ithout any condition, simply a b ill of 
lading fo r delivery of the goods to the immediate 
buyer, they would not have retained. The cargo 
on its way is damaged, and the underwriters agree 
to pay as fo r a tota l loss. A t the actual time of
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the happening of the loss—an hour or so before 
—payment was being made to the London agents, 
a cheque being rem itted by the buyer to the 
agents, but I  w ill assume tha t the property had 
not passed to Messrs. Sharp at the time of the 
loss. In  tha t case, as i t  seems to me, Westye, 
Egeberg, and Co. had a r ig h t of action fo r some 
loss, which, i t  is now agreed, may be treated 
as a tota l loss, against the underwriters. I  confess 
I  am a lit t le  surprised that, on the C harlo tte  
being found alone to blame, any fu rther question 
between business men should have arisen, bu t i t  
was held by Bargrave Deane, J. tha t the buyer 
could not sue, standing alone, the policy having 
been taken out by Westye, Egeberg, and C o.; 
tha t the property not having passed at the time 
° f  the suit the persons to sue upon the policy 
ought to be Westye, Egeberg, and Co , and tha t 
as Westye, Egeberg, and Co. were not then 
plaintiffs, on the pleadings as they stood he gave 
judgment against the then plaintiffs. W hat 
happened then ? There was no strik ing  out of 
those p laintiffs, but the judge held tha t fu rther 
Parties ought to be added. I  find from  the 
registrar’s report, which I  assume is correct, that 
the case was revived, Westye, Egeberg, and 
Co., of Christiania, being added as plaintiffs. I t  
L  not a substitution of Westye, Egeberg, and 
Co. fo r Messrs. Sharp, but the addition of a 
person or persons as p laintiffs, who, I  assume, 
were rig h tly  considered by the learned judge to 
be necessary, according to our law, to give a 
righ t to recover against the C harlo tte , fo r those 
whom i t  m ight concern. Then the matter goes 
before the registrar, who, in  his very careful 
report, comes to the conclusion tha t Westye, 
Egeberg, and Co. have no rig h t because they 
have received from Messrs. Sharp since the loss 
what Messrs. Sharp ought to have paid to 
them under the contract. I  am unable to under
stand upon what grounds those who represent the 
wrongdoers can successfully argue tha t because 
Westye, Egeberg, and Co. have, as a matter of 
tact, had the transaction carried out by the 
Payment of tha t cheque some days after the 
collision, Westye, Egeberg, and Co. have in  
s°me way lost the ir rights. I f  they are the proper 
Parties to say, “ This was our cargo tha t was 
tost, pay us the damage,”  can i t  be any answer to 
say. “  You have been paid by the vendees who, 
relying upon the insurance fo r the benefit of 
whom i t  m ight concern, have sent the money to 
you, as i t  were, in advance ”  P I  confess I  am 
quite unable myself to understand tha t reason
ing. I  do not see what the legal foundation fo r 
that ig—how i t  can be said tha t the wrongdoers 
can say, “  Because the vendee has paid you, and 
relies upon your giving him  the benefit of the 
policy, W6 have not anything to pay you fo r 
having damaged your cargo.”  I  am, further, of 
opinion tha t the decision which has been cited, 
w ith regard to amendment, does not apply to 
s^ch a case as this, where there has been the 
addition of a p la in tiff in the way set fo rth  in  the 
registrar’s report.
Solicitors for the appellants (plaintiffs), W ill ia m  
C rum p  and Son.
Solicitors for the respondents (defendants), 

vtolces and Stokes.

M a rc h  5 and  17, 1908.
(Before Lord  A l v e r s t o n e , C.J., F a r w e l l  and 

K e n n e d y , L.JJ.)
T h e  V e n t u r e , (a)

A c tio n  f o r  possession —  Sale o f  vessel — C la im  
aga ins t proceeds— Advance o f  p a r t  o f purchase  
money — R e su ltin g  t ru s t  in  fa v o u r  o f  person  
m ak ing  advance.

I n  an  A d m ira lty  action  in  rem f o r  possession 
in s t itu te d  by the a d m in is tra tr ix  o f  the deceased 
registered owner o f  a yach t, an o rde r was made 
f o r  the sale o f  the yacht, and the proceeds o f  the 
sale were brought in to  c o u r t ; a l l  c la im s aga inst 
the fu n d  being re fe rred  to the re g is tra r. On the 
reference the on ly  c la im a n t was a b ro ther o f  the 
reg istered owner, who proved th a t the yach t had  
been bought f o r  10501., o f w h ich  sum he had  
p ro v id e d  5501. The re g is tra r  by his rep o rt fo u n d  
th a t the c la im a n t had p rov ided  5501. o f  the p u r 
chase p rice  o f  10501., b u t th a t he was not 
satisfied  th a t th a t sum had been fo u n d  by h im  
on the term s o f  h is  becoming p a r t  ow ner o f  the 
yacht.

On appeal to the ju d g e  o f  the A d m ira lty  C ou rt the 
repo rt o f  the re g is tra r  was confirmed.

The c la im a n t appealed.
H eld , th a t the order o f  the A d m ira lty  C ourt m ust 

be set aside, fo r ,  on the c la im a n t p ro v in g  th a t 
he had advanced a p o rt io n  o f  the purchase  
money, a p resum ption , w h ich  had no t been 
rebutted by evidence, arose in  fa v o u r  o f  the 
c la im a n t; th a t there was a re s u ltin g  tru s t in  h is  
fa v o u r to the extent o f  the advance made by h im  ; 
and  th a t he was therefore e n tit le d  to f if ty - f iv e  
one-hundred-and-fifths o f  the proceeds o f  the sale 
o f  the yacht.

See the ru le  as to re s u ltin g  trus ts  stated by E yre , 
C .B. in  (1788) Dyer v. Dyer (2 Cox, 92).

A p p e a l  from a decision of Bucknill, J . confirm
ing a report by the A dm ira lty  registrar in  an 
action fo r possession.

The p la in tiff in  the action was Margery Ida 
May Stone, the widow and adm inistratrix of 
Andrew Stone; the defendant was Percy Stone.

The action was an action in  rem , and was 
brought by the p la in tiff, who claimed as lawful 
owner of the yacht V enture  possession of the 
vessel and a decree ordering the possession of the 
said vessel to be given to her, w ith costs ^and 
damages against such persons as the court m ight 
find liable fo r the detention thereof.

The w rit in  the action was issued on the 
5th June 1907, and on the 10th June 1907 the 
judge made an order, to which Percy Stone con
sented, tha t the p la in tiff should have possession 
of the yacht Venture, and that, i f  the vessel was 
sold, the proceeds of sale were to be brought into 
the A dm ira lty  Division of the H igh  Court.

The yacht when sold realised 8311., and that 
sum was brought in to court.

On the 15th Ju ly  1907, on the p la in tiff’s appli
cation to pay the 8311. out to her, the judge made 
an order tha t the application be referred to the 
registrar to  ascertain and report as to the claims 
against the fund.

The reference was held on the 22nd Ju ly  ; the 
only claimant to the boat was the defendant 
Percy Stone, who claimed to be entitled to a half 
share of the yacht. Counsel fo r the p la intiff,

(a) Reported by L  F. O. Da r b y , Esq.. Barrister-at-Law.
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Mrs. Stone, put in  the register of the vessel, which 
showed tha t Andrew Stone was the only regis
tered owner.

Counsel fo r the defendant and claimant Percy 
Stone called Percy Stone and a witness named 
Sabistan.

The effect of the evidence is fu lly  stated in  the 
report of the A dm ira lty  registrar.

On the 23rd Ju ly  1907 the registrar reported 
as follows :

This was a summons for payment out of 8311., being 
the proceeds of the sale of the yacht Venture, which was 
paid into court in an action of possession in which the 
plaintiff is Mrs. Stone, the administratrix of the late 
Andrew Stone, who died intestate on the 14th March 1907. 
This summons was referred to me on the 15th July 
1907 to report upon the claims against this fund. The 
only claimant was Mr. Percy Stone, brother of the late 
A. Stone, who gave evidence before me on the 
22nd July on his own behalf, as did another wit
ness, Mr. Sabistan. Each side was represented by 
counsel. The claim made by Mr. Percy Stone was that 
he was a partner in the yacht with his late brother, 
and was therefore entitled to the proportion of the fund 
in eourt due in respect of his share. It appeared that 
for some years the late A. Stone—and it is admitted by 
Mr. Percy Stone—was sole owner of a small yacht, the 
A rcad ia , in which he and his brother used to sail. As 
it was too small, it was decided to purchase a larger 
yacht, and, after negotiations and inspection by both 
brothers, the Venture was bought in March 1905 for 
10501. Of this sum 5501. was supplied by Mr. Porey 
Stone and 5001. was left on mortgage. As the vendor 
was anxious to have all the purchase money, A. Stone on 
the sale of the A rcad ia  paid 3001. of the 5001., 
and 2001. was found by Mr. Rubinstein, a solicitor, who 
took a mortgage on the Venture for this sum, which 
mortgage was duly registered. Subsequently on or 
about Oct. 1906 the mortgage was paid off, A. Stone 
finding 751. and P. Stone 1751. ; the latter therefore 
claimed to be interested in the Venture to the extent of 
6751.—the 501. above the 5001. being commission 
payable to the agent of the owner of the Venture, which 
for some reason P. Stone did not regard as part of the 
purchase money of the yacht. A. Stone was a medical 
electrioian, and his brother was at first assistant to him 
with a salary, and then became a kind of partner, who 
apparently received the fees from such patients as he 
attended. A. Stone appears to have been extravagant 
in his habits, and did not have a banking account, but 
handed cheques received from patients—the practioe 
producing more than 20001. a year—to P. Stone, who 
supplied him with the cash and the oheques ho required. 
It was argued on behalf of Mrs. Stone that the account 
was in reality that of the firm, and that cheques drawn 
by P. Stone were really on behalf of A. Stone, but it 
is unnecessary for me to decide this point. I 
have to report that, after considering the evidence, I 
find that Percy Stone has not made out his claim to be 
a partner in the yacht. The evidence leads me to the 
conclusion that A. Stone was the actual and ostensible 
owner. I think that, having regard to the curious 
financial arrangements between these two brothers, it 
was entirely consistent with their relations that P. Stone 
should find the money he did without becoming a 
partner. There is not a line of written evidence to 
support his contention as to a partnership, and it is clear 
that A. Stone acted as the owner of the yacht, inviting 
the guests, and ordering the provisions. I am further 
of opinion that as there was a kind of running account 
between these brothers, such as I have already described, 
cheques handed by A. Stone to P. Stone would liquidate 
any debt due to P. Stone as the cheques were paid from 
time to time and to the extent of suoh cheques, and that 
A. Stone may have rightly considered that he had paid

off these advances for the purchase of the yacht even 
though he might on balancing the account, at any 
particular and subsequent date, have been indebted to his 
brother for a considerable sum. For these reasons, there 
being no valid claim against the fund in court, Mrs. 
Stone, as administratrix of her husband, is entitled to 
payment out of the whole sum. As it is usual for the 
registrar to state his opinion as to the costs of references,
I have to say that in my opinion P. Stone, having failed 
in his contention before me, should pay the costs of the 
reference.

On the 25th Ju ly  1907 Percy Stone gave notice 
of objection to the reg istrar’s report, and on the 
29th Ju ly  1907 obtained an order from  the judge 
giving him leave to produce fu rther evidence on 
the hearing of the objections to the registrar’s 
report.

On the 11th Oct. 1907 Percy Stone delivered a 
notice of motion praying tha t the report of the 
registrar should be set aside on the ground that 
his findings were wrong in  law and fact, and were 
unsupported by or were against the weight of 
evidence.

The objections to the report of the registrar 
were heard on the 1st Nov. 1907, when further 
evidence was called, the material parts of which 
are set out in the judgment of Bucknill, J.

B u c k n i l l , J .—This is a motion on behalf of 
Percy Stone in  objection to the report of the 
registrar, dated the 23rd Ju ly  1907, in  which he 
found against Percy Stone’s claim w ith regard 
to a yacht, the Venture. The proceedings in  this 
matter have been very unusual. I  can read 
between the lines, and feeling runs high, fo r the 
widow of Andrew Stone does not appear to be in  
good favour w ith  the other branch of the Stone 
family. Andrew Stone, the husband of the 
present p la in tiff—she being the p la in tiff in  an 
action brought against the “  owners of the yacht 
V enture  ”  fo r the possession of the vessel, the form 
of action which was necessary in  the circum
stances, and in  the course of which action Percy 
Stone appeared as the only claimant—died on 
the 14th March 1907, and she was the adminis
tra tr ix  of his estate. The yacht which was the 
subject of her action was by consent sold, I  do 
not know how or to  whom, but the net pro
ceeds of the yacht amounted to 8311, and that 
amount has been brought in to court to  abide the 
event of this case. Other proceedings have been 
commenced, lamentably I  th ink, and, as fa r as 
I  can see, somewhat unnecessarily, in  Chancery 
-by Percy Stone. I  say no more, but i t  is again 
another indication of some fam ily feeling in 
th is matter, and i t  is in  my opinion lamentable 
that the parties should be figh ting  as they are 
over th is 8311, and tha t I  should be asked to 
believe on the evidence tha t th is widow is entitled 
to only half the proceeds of this yacht. B u t I  
have got to decide the case, and I  have to ask 
myself two questions : F irst, was the registrar 
r ig h t—was he justified, tha t is to say—on the 
evidence before him, in  making the report which 
he has made P The only witnesses whom he heard, 
though I  th ink  some letters were put in, were 
Percy Stone and M r. Sabistan. The registrar 
had an opportunity of observing Percy Stone, and 
he probably asked himself the question, amongst 
others, whether his statements, made on oath, 
that he was a partner in  the yacht w ith Andrew 
Stone were to he accepted. He heard the other 
witness, who gave evidence on a not very
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important point, because his evidence only comes 
to this, that Percy Stone said tha t he and his 
brother were buying the yacht between them. 
I f  he had said tha t Andrew had told him, 
i t  would have been very important, although 
Mr. Sabistan’s evidence did not have much 
effect upon the registrar’s mind, and upon 
the story to ld by Percy Stone, he found—and I  
th ink  justifiab ly—in  terms tha t Percy Stone had 
not made out any claim to be a partner in  th is 
boat Amongst other things, the registrar said : 
“  I  th ink that, having regard to the curious financial 
arrangements between these two brothers, i t  was 
entirely consistent w ith the ir relation tha t Percy 
Stone should find the money he did w ithout 
becoming a partner.”  I  agree to that.

The registrar proceeded: “  There is not a 
line of w ritten evidence to support his con
tention as to a partnership, and i t  is clear 
tha t Andrew Stone acted as the owner of the 
yacht, inv iting  the guests and ordering the 
provisions. I  am further of opinion that as there 
was a k ind of running account between these 
brothers, such as I  have already described, cheques 
banded by Andrew Stone to Percy Stone would 
liquidate any debt due to Percy Stone as the 
oheques were paid from time to time and to the 
extent of such cheques, and tha t Andrew Stone 
way have r ig h tly  considered tha t he had paid off 
these advances fo r the purpose of the yacht, even 
though he m ight on balancing the account, at 
any particular and subsequent date, have been 
indebted to his brother fo r a considerable sum. 
For these reasons, there being no valid claim 
against the fund in court, Mrs. Stone, as adminis
tra tr ix  of her husband, is entitled to payment out 
of the whole sum.”

Then, as to the costs, the registrar reported 
that, as i t  was usual fo r him to state his 
opinion as to the costs of the reference, he 
had to say that, in  his opinion, Percy Stone, 
having failed in  his contention before him, should 
Pay the costs of the reference. Now, I  have said 
that I  th ink  the registrar was rig h t in  his finding 
of fact. He saw the witnesses and I  did not, but I  
th ink  tha t I  should have come to the same conclu
sion myself. The evidence before him was shortly 
th is : Percy Stone was called, and he proved 
that there were two boats which Andrew Stone 
had owned prio r to the purchase of the V en tu re— 
the A rc a d ia  and the C ym beline. Percy Stone 
said the A rc a d ia  was Andrew’s own property.

We agreed,”  he said, to buy the Venture  
together.”  Then he said what the price was. 
■He said : “  I  found 550Z.; the A rc a d ia  was sold 
f° i' 300Z. ” ; and here is a strange b it of evidence 
which shows what the financial arrangements 
were. He sa id : “  This was paid to me, and I  
paid i t  to  Rubinstein to pay off Baird, and Rubin- 
8i 8.n Paid off Baird 200Z. borrowed from R ubin
stein.”  M r. Rubinstein took a mortgage, we 
K®°w, of th is yacht to secure tha t advance, and 
the witness proceeded: “  200Z. was paid off on 
he 30th O c t.; my brother paid 751. and tha t 
et t  125Z. I  paid th is off by cheque.”  Then he 

was cross-examined by Mr. Nelson. He said :
I  am an electrician. I  was a servant of my 

brother; we were not really partners at Cleveland- 
row. The practice belonged to my brother. My 
brother owed money privately. The banking 
account was not kept at the Birkbeck Bank. No 
account was kept. I t  was a good business—over

2000Z. a year. M y brother’s account was not 
kept in  my name.”  Now, tha t is the statement 
which justified that particular part of the report. 
He also sa id : “  I  have given cheques fo r my 
brother. My brother gave me the patients’ 
cheques, and I  would give him cash. I  cannot say 
why he did not have a banking account. I t  
may have been his debts.”  Here again I  make 
the observation by way of parenthesis, there 
is no doubt about i t  tha t Andrew was an 
extravagant man, and tha t his domestic arrange
ments were extremely unfortunate—I  mean with 
the other sex. I  need not say more than that. 
Percy said: “  I  may have given a cheque for 
1507. last year. (Everyone acted fo r him as 
banker.) Andrew Stone spent his money as he got 
it. M y brother was in this business from my 
father’s death. I  joined him seven or eight 
years ago. My mother was paid an allowance. 
I  received the money patients paid me. F irs t 
I  received a salary. I  paid my mother entirely. 
I  was introduced as a partner on condition that 
I  paid my mother. Rubinstein never acted 
fo r my brother in  the purchase. I  bought the 
boat.”  I  stop there fo r a moment, and I  now 
tu rn  to the correspondence. The le tter to which 
I  refer was not absolutely pu t in —that is, I  have 
no note of i t—but i t  was in the correspondence 
handed up by M r. Langdon. I  refer to a letter 
of Mr. Rubinstein’s of the 11th A p ril 1907, and 
I  find this expression : “  When she was purchased 
by Mr. J. F. Stone, our Mr. Rubinstein advanced 
200/. therein.”  That is M r. Andrew Stone, so i t  
is manifest tha t tha t must have been a mistake, 
because Mr. Rubinstein’s own statement in  his 
own letter is tha t the boat was purchased by 
Andrew ; and here le t me say once and f  or a ll 
tha t she was registered in  the name of Andrew as 
sole registered owner at the Customs House. 
Now I  proceed w ith the evidence of Percy Stone: 
“  I  allowed i t  to be registered solely in  his name, 
though 1 paid fo r the boat. Sole reason so as to 
be able to fly  the blue ensign.”  I  do not know 
what the registrar thought about that. I  should 
have probably said “  nonsense ”  i f  I  had been 
sitting. Percy continued : “  Only my money
was banked. My brother had no money. Supplied 
my brother w ith money frequently, and some
times he deferred payment. M y wife went out 
several times. M y brother appointed captain. 
I  used to lend my brother cash. A fte r purchase 
of vessel agreed 1 was to pay 2Z. a. week, o il and 
petrol. Wages 3/. 15s. I  have two engineering 
bills. A ll  bills rendered in  my brother’s name. 
I  never had any b ills  in  my name rendered fo r 
anything supplied to this yacht except oil. A ll 
catering bills paid by my brother. W ine and 
dock dues also paid by him. I  gave him 21. 
every week in  cash towards men’s wages. I t  was 
by agreement I  should pay half. Bought in
1905. Five hundred pounds mortgage, 550Z. 
I  found by cheque. N oth ing in  w riting  to 
show I  paid 550/. Never suggested a mortgage. 
Seventy-five pounds paid off in  instalments. 
Cannot say when 125/. was paid off (by cheque, 
counsel says, the 30th Oct. 1906); I  th ink tha t is 
about the date. I  went very often on the yacht. 
A rc a d ia  was my brother’s own yacht. I  often 
went on it. The 27th Ju ly  yacht went. I  went 
about the beginning of August. I  did not pay 
any of the expenses of the yacht. He may have 
paid fo r petrol at Dover. I  never asked a friend.”
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Again there is another observation, and a very 
strong observation. A lthough no friend was 
called before the registrar to say tha t he had 
been asked to go on board th is yacht by Percy, 
the evidence produced before me, by permission 
of Bargrave Deane, J,, was to contradict and vary 
the statement of Percy himBelf. Witness after 
witness has said : “  We have often been asked and 
asked by Percy.”  W hat value can I  attach to such 
evidence as that, Percy saying before the registrar 
he never asked friends, and the friends coming to 
say before me, “  Percy often asked friends ”  P 

That is a ll his evidence. Then M r. Sabistan is 
called, and he says: “  Percy Stone said they 
were buying i t  between them, and 3i. was a ll he 
would allow fo r expenses. Andrew Stone asked 
me to see about paying off the mortgage. Went 
to see about paying off mortgage. Andrew paid 
me my salary, 250l., by weekly instalments. Knew 
of differences between Stones.”  I  say once more 
that on the evidence before the registrar he was 
justified in  coming to the conclusion to which he 
came. Now a word or two before I  refer to the 
evidence given before me. The case of The Sais  
(,S h ip p in g  Gazette, March 7, 1907) was a decision 
of Bargrave Deane, J., the learned judge who gave 
permission, in  this case w ith which we are now 
dealing, to  allow fu rther evidence to be called 
before me on this objection to the report. That 
was a case not exactly sim ilar to this, but an 
application was made to the learned judge on 
objection to the learned registrar’s report to 
admit fu rther evidence, and he refused to admit 
it. O f course i t  goes w ithout saying tha t my 
learned brother was rig h t in  making the order 
which he did in  this case. I  do not know what 
counsel urged before him, but I  want to refer 
to the judgment in  The Sais knowing what must 
have been passing through his mind, and that 
judgment is very strong. He said th is : “  I
follow the reasons of S ir Robert Phillim ore in  The 
T h u r in g ia ”  (1 Agp. Mar. LawOas. 166 (1871), and 
then he quotes it. I  do not know tha t I  have got 
tha t case before me, but S ir Robert Phillim ore 
in  tha t case draws strong attention to th is point, 
tha t unless the parties—who had the case fought 
out before the registrar, and came before the 
court afterwards on making objection to the 
registrar’s report, and asking tha t further 
evidence may be given—could show tha t they 
had been taken by surprise, or tha t some 
evidence had turned up which they did not 
know of before, the judge would necessarily 
look w ith great minuteness, and, perhaps, 
although he did not use the words, w ith some 
suspicion, upon evidence which m ight have been 
called before the registrar and which was not. 
Therefore I  find i t  my duty—I  may say I  should 
certainly do so w ithout tha t authority—to look 
most carefully and most m inutely at the evidence 
of witnesses called before me who were not 
called before the registrar. Now, what was the 
evidence P F irs t of all, there were some le tte rs ; 
there was a le tter w ritten to a lady w ith whom at 
one time the relationship between herself and the 
deceased man was not tha t of matrimony. As 
one can understand, there was a time when money 
had to be asked for, and the money was not 
forthcoming. This extravagant man with a good 
business of 2000Z. a year, which he spent as he 
did, did not find himself in  funds to meet her 
demands, and he wrote a letter which contained

one or two statements which I  had better read. 
He speaks of a law case which has been on, and 
says : “  I  cannot always lay my hands on 31. at
once ; therefore i f  i t  is a day late you must not 
mind. The things off the yacht w ill be sent 
you. She belongs to Ike  now.”  Ike  is the 
claimant. I t  was untrue tha t she did belong to 
Ike. She is not suggested to have belonged to 
Ike. The highest which was ever stated was tha t 
he was a partner in  it .  The next le tter before 
me, which was not produced before the registrar, 
is a le tter which does not affect my m ind at 
a ll ; i t  is a le tter from  Percy, the claimant, to a 
man called Bow, “  M y dear old Bow,”  “  You w ill, 
I  th ink, be surprised to hear tha t we have pur
chased a 42-ton auxiliary yawl, the Venture,”  and 
he asked him to come down and lend him  a hand 
on board, paying him the compliment of saying, 
“  And who better than you P ”  That does not 
carry i t  any further. That was Percy’s state
ment w ritten to a friend. That le tte r made 
no impression on my mind. Now I  w ill ju s t 
refer to the witnesses called before me. The 
firs t one called was M r. D ixon ; he was 
spoken to a month ago only before he came here, 
and therefore long after Bargrave Deane, J. had 
given permission fo r fu rther witnesses to be 
called, so he had not been thought of apparently 
by Percy when leave was given to adduce further 
evidence, and this boat was bought in  1905. 
W hat he said was this : “  I  was very lit t le  on the 
Venture ; Percy often asked me to sail on the 
Venture  as his guest.”  Again, Percy says he did 
not ever ask him. “  The deceased man said, ‘ Percy 
and I  are sharing the expenses and running the 
boat.’ ”  I  should th ink  i t  is quite like ly  they were. 
That is not at a ll inconsistent w ith Andrew’s 
owning the boat and tha t Percy was paying half 
the expenses, as otherwise the boat would be la id 
up because the extravagant Andrew would prob
ably not have been able to pay the expenses 
himself. He was cross-examined by M r. Laing, 
and he then said that they shared the A rc a d ia  
expenses, “  but tha t she belonged to Andrew,”  and 
he said the expenses were shared between the 
two brothers. Then the letter was read of the 
15th March, to which I  have ju s t referred, and I  
do not th ink  there is anything more in  his 
evidence which I  need refer to, except in  re-exami
nation he said tha t Andrew owned the A rc a d ia  
and the Cym beline. M r. Ewer was the next 
witness called ; he said Andrew asked him  to stay 
w ith him last summer, and he joined him as sail
ing friend taking a share of the expenses. He 
said Percy and Andrew owned the boat and 
shared the expenses. W ithou t saying that that 
gentleman is a dishonest witness, i t  is very likely, 
and extremely probable, that, instead of saying 
« Percy and I  own the boat and share the 
expenses,”  Andrew said exactly the same th ing as 
to the other witness, “  The boat belongs to me, 
but we share the expenses.”  Then he is cross- 
examined, and he says, "A ndrew  wrote to me 
last winter, and he said, ‘ Percy and I  own the 
boat.’ ”  Then the skipper was called, but I  do 
do not th ink  he was a satisfactory witness ; he 
had himself to  look after. He m ight very well 
have thought tha t the boat belonged to the two ; 
he did not trouble much about it. When Andrew 
died, he natura lly looked to the firs t man he could 
th ink  of, and tha t was Percy. I  was not alto
gether pleased w ith the demeanour of tha t witness
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in  the box. I  do not say he was saying tha t 
which was w ilfu lly  untrue, but I  pu t him  on one 
side because he made no impression upon me in 
favour of the side he was called for. Then I  
come to the evidence of M r. Roe, who says, “  I  
knew Andrew and Percy; Ewer and I  shared a 
boat.”  He gave the same sort o f evidence that 
Mr. Ewer did : “  Andrew said, ‘ Lay your boat up 
and come and sail w ith us.’ ”  These men were 
independent; they preferred to have the ir own 
lit t le  boat in  their own way, and they declined the 
in v ita tio n ; but he went on to say, “  Andrew said 
Percy and he owned the yacht and shared the 
expenses.”  When he was cross-examined he said, 
“  Andrew to ld  me Percy and he shared the 
expenses and owned the yacht.”  I  make the 
sa,me observation about him as about the other 
witnesses : they may have been perfectly honest, 
but they were not called before the registrar, and 
one would have thought tha t they would have 
been called when the claim was made, but they 
were called after the registrar had reported 
against the claim, and i t  is quite easy to 
understand tha t these men would be th inking 
Andrew said, “  We own the boat together and pay 
the expenses,”  when a ll that he said was what he 
said to another witness, “  We share the expenses,”  
w ithout saying anything about the ownership, 
-then Mr. Hickman is called; he apparently is 0. 
vei-y fa ir witness, and he says, “  Andrew told 
>ne the yacht was the jo in t property of Percy 
j[ud himself,”  and in cross-examination he said, 

I  was very friend ly with Percy. I  wa3 asked 
about three weeks ago to give evidence.”  These 
persons had no reason whatever to th ink  about 
this case from  1905 to 1907, and yet they were 
called to say exactly what passed in  terms, even 
the very words. They m ight have been mistaken 
in their evidence, but I  do not th ink  i t  was dis
honestly presented to the court. Then a lady 
was called to whom the le tte r was written. I  do 
not wish to say more about tha t than tha t i t  
seemed to me to be a very painful th ing  and 
I'u te  unnecessary to have called her, and to 
have put her in  the position in  which she was put 
to prove the receipt of this letter. I t  shows the 
bitterness w ith which the case has been fought 
on the part o f the claimant. I  th ink  she m ight 
have been le ft alone. The deceased man after
wards married a respectable woman, who is now 
his widow and the p la in tiff in  the action. That is 
his evidence.
, I'he conclusion tha t I  have come to is this, 
tha t the registrar’s report was justified by the 
finding which he arrived at, and tha t the evi
dence called before me and which m ight have 
been called before the registrar, and which one 
would have thought would have been called before 
fie registrar i f  i t  had been thought at the time 
hat i t  was valuable, is, although I  do not go so fa r 

as to say tha t the witnesses were a ll try ing  to 
eceive me, not such evidence as enables me to 

?et ° ver the great obstacle which presents itself 
0 kbe claimant—namely : The fact tha t the boat 

was registered in  the name of Andrew alone; the 
fl, / i  lat Andrew owned the two previous boats, 

e ty m b e lin e  and th e A rc a d ia ; the fact that the 
xpenses were jo in t ly  incurred between Percy 
nd himself ; and the fact tha t Andrew was an 
xtravagan t  fellow having no banking account, 

Paying his way, making 2000/. a year, or 
Perhaps less—there was a quibble whether it  

V o l . X I., X . S.

was 2000/. or not—spending the money as i t  
came in, and getting his brother to cash 
his cheques when he wanted them. These two 
brothers were on very affectionate terms with 
each other, enjoying the ir holidays together on 
board this ya ch t; and i t  seems to me to be a most 
lamentable affa ir tha t th is litiga tion  should have 
been started. The claim has not been proved to 
my satisfaction. I f  i t  had come before me on 
the evidence which I  have heard only, I  should 
certainly have rejected the claim. I  find the 
registrar was justified in  the conclusion to which 
he came on the evidence before h im ; and the 
whole result is tha t I  confirm the registrar’s 
report, and a ll the costs which have been pro
perly incurred before the registrar the p la in tiff 
shall have, and she shall also have the costs of 
th is objection to the report and the costs of the 
action.

On the 7th Nov. 1907 the defendant, Percy 
Stone, gave notice of appeal from  the judgment of 
Bucknill, J., and the appeal was heard by the 
Court of Appeal on the 5th March 1908.

J. A . H a m ilto n , K.G., Langdon , K.C., and 
A . D . Bateson  fo r the appellant, Percy Stone.— 
The evidence given before the registrar and 
Buckn ill, J. by Percy Stone and by those called 
on bis behalf was uncontradicted, and proved 
tha t Percy Stone had advanced half the purchase 
money fo r the ya ch t; consequently his claim on 
the proceeds of sale should have been pronounced 
for. The reason why his claim was rejected seems 
to be tha t there was no evidence in  w riting  which 
supported it, but, in  view of the relationship of 
the parties, there is no reason why there should 
be any w riting , fo r the two brothers lived to 
gether. The entry of Andrew Stone on the 
register as owner is not conclusive evidence tha t 
he is the sole owner.

L a in g , K.C. and A . E . Ne lson  fo r the respon
dent, the widow of Andrew Stone.—The question 
fo r the registrar was, Could Percy Stone make 
outhiscase? [Lo rd  A l v e r s t o n e , C.J.—W hy was 
this question as to the part ownership of the yacht 
by Percy Stone le ft to the reg istrar? ] I t  has 
been done in  A dm ira lty  cases of th is class, and 
there is no appeal on tha t point. The question 
is one of fa c t; the registrar found there was no 
valid claim against the fund in  court, and the 
p la in tiff as adm inistratrix of her husband, the 
sole owner, was entitled to payment out of the 
whole fund. The evidence before the regis
tra r was reviewed by the judge, and he came 
to the conclusion tha t the report was fu lly  
justified. He fu rther held tha t the additional 
evidence called on behalf of Percy Stone, and 
heard by him, failed to establish Percy Stone’s 
claim.

The judgment of the court was given by 
Farwell, L .J .

F arw et .l , L .J .—In  my opinion a great deal 
of time and money has been wasted in  discussing 
a point which really does not arise, or which need 
not have arisen. I t  would have been amply 
sufficient to call M r. Percy Stone, and when he 
had once proved—as, in  my judgment, the renort 
of the registrar shows tha t he did—that he found 
550/., part of the purchase money, the ordinary 
rule applies. That rule is stated by Eyre, C.B. 
in  D y e r  v. D ye r (2 Cox, 92) as follows : “  The clear

O
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result of a ll the cases, w ithout a single exception, 
is, tha t the trus t of a legal estate, whether free
hold, copy hold, or leasehold; whether taken in 
the names of the purchaser and others, jo in tly , 
or in  the names of others w ithout tha t of the pur
chaser ; whether in  one name or several, whether 
jo in tly  or successive, results to the man who 
advances the purchase money; and i t  goes on a 
s tric t analogy to the rule of the common law, that-, 
where a feoffment is made w ithout consideration, 
the use results to  the feoffor.”  Since trusts and 
equities are now recognised, and may be enforced 
under the Merchant Shipping Acts, th is principle 
extends to  ships, although under the old Registry 
Acts i t  did not. I t  follows tha t when i t  is once 
proved tha t Percy Stone advanced 5501. of the 
10501. purchase money fo r th is yacht, he there
upon became entitled to fifty-five  one-hundred- 
fifths. That being the presumption, i t  was, of 
course, open to the other side to displace tha t 
presumption, but i t  was not incumbent on Percy 
Stone to prove more than that. I t  was fo r the 
other side to displace tha t presumption i f  they 
could, but they offered no evidence at all. I  regret 
tha t there should have been this reference. I t  
seems to have done no good. The result is that 
in  our opinion the order ought to be discharged, 
and there ought to  be an order fo r the payment 
of fifty-five one-hundred-fifths of the proceeds to 
the appellant. The appeal w ill be allowed 
w ithout costs. The appellant w ill have the costs 
of the reference, but not of the hearing before 
Bucknill. .T.

On the 17th March the Court of Appeal varied 
the ir judgment as to costs, and ordered the 
respondent, p la in tiff in  the court below, to pay 
the costs of the action in  addition to the costs of 
the reference, bu t directed tha t the costs of an 
application by the appellant, defendant in  the 
court below, fo r a stay, which application was 
refused by the court on the 12th Mov. 1907, should 
be given to the respondent.

Solicitors fo r the appellant, R ub ins te in , M yers ,

Solicitors fo r the respondent, Lowless and Co.

A p r i l  8 and  9 ,19C8.
(Before S ir G o r e l l  B a r n e s , P., F a r w e l l  and 

K e n n e d y , L.JJ.)
B a x t e r ’s L e a t h e r  C o m p a n y  v . R o y a l  M a i l  

S t e a m  P a c k e t  C o m p a n y , (a )  

a p p e a l  p r o m  t h e  k i n g ’s b e n c h  d i v i s i o n .

B i l l  o f  la d in g  — C onstruc tion  — L im ita t io n   ̂o f  
l ia b i l i t y — Loss o f  goods by negligence o f  s h ip 
owner.

Goods were c a rr ie d  under a b i l l  o f  la d in g  w h ich  
conta ined a clause exem pting  the sh ipow ner fro m  
l ia b i l i t y  fo r  loss a r is in g  f r o m  very num erous 
specified pe rils , “  w hether any o f  the pe rils , 
causes, o r th ings  above-mentioned, o r the loss, 
damage, o r in ju r y  a r is in g  there from , be occa
sioned by o r arise f r o m  any act o r om ission, 
negligence, d e fau lt, o r e rro r  in  ju d g m e n t o f 
the p ilo t ,  m aster, . . .  o r o therw ise how
soever.”

a )  Reportedby J. H. W il l ia m s  and W . T revor TURTON.Esqrs ,
Barristers-at Law.

B y  a subsequent clause i t  was “p ro v id e d  t h a t : “  The 
m aster, owners, o r agents . . . s h a ll n o t be
accountable to an y  extent f o r ”  [c e r ta in  specified  
goods, w h ich  d id  n o t in c lu d e  the goods in  ques
t io n ] “  whatever m ay be the va lue o f  such  
a rtic les , no r f o r  any other goods o f  w ha tever 
d e sc rip tio n  beyond the am ount o f  21. pe r cub ic  
fo o t  f o r  any one package . . . n o r in  any
case fo r  any am oun t beyond the invo ice  p rice  o f 
the goods, unless sh ipm ent be made upon  a 
specia l o rde r c o n ta in ing  a d e c la ra tio n  o f  the 
value and  the b ills  o f  la d in g  are s igned  in- 
accordance th e re w ith  an d  e x tra  f r e ig h t  as m ay  
be agreed upon be p a id .”

The goods were no t de livered a t de s tin a tio n  th ro u g h  
(as was fo u n d  by the ju d g e ) the negligence o f  
the shipowners. The va lue o f  the goods had not 
been declared an d  no e x tra  f r e ig h t  had been 
p a id .

H e ld  (a ffirm in g  the judg m e n t o f B ig h a m , J.), th a t 
the shipowners were no t liab le  beyond the lim ite d  
am ount p rov ided  f o r  by the specia l clause in  the 
b i l l  o f  la d in g .

D ecis ion o f  B ig h a m , J. (1908) 1 K . B . 796) 
affirm ed.

A p p e a l  of the pla intiffs from  the judgm ent of 
Bigham, J. at the tr ia l of the action w ithout a 
ju ry .

The p la in tiffs  brought th is action to recover 
the sum of 98Z. as damages fo r breach of duty by 
the defendants in  respect of the carriage of goods 
in the defendants’ ship the A fg h a n is ta n .

The pla intiffs delivered to the defendants two 
cases of dressed leather goods fo r carriage in the 
defendants’ ship, the A fg h a n is ta n , from London to 
Buenos Ayres upon the terms of a b ill of lading.

The goods were not shipped upon a special 
order containing a declaration of value, and no 
extra fre igh t was paid.

Upon the arriva l of the vessel at Buenos Ayres 
the two packages of dressed leather goods could 
not be found, and the p la intiffs alleged th a t the 
goods had been lost owing to the negligence o f 
the defendants.

The b ill of lading, dated the 12th Sept. 1906, 
was as fo llow s:

Biver Plate bill of lading. For use in London. The 
Boyal Mail Steam Packet Company. Shipped in ap
parent good order and condition . . .  on board the 
steamship A fghan is tan for carriage to Buenos Ayres 
. . . and the said goods subject . . .  to the
exceptions and stipulations hereinafter mentioned, are 
to be delivered in the like apparent good order and 
condition at the Port of Buenos Ayres.

The material exceptions and stipulations were 
as fo llow s:

1. That the master, owners, or agents of the vessel 
or its connections shall not be responsible for loss, 
damage, or injury arising from any of the following 
perils, causes, or things, namely : The Act of God, the 
King’s enemies, pirates, robbers, thieves by land or sea, 
vermin, barratry of master and mariners, capture, seizure, 
or embargo, adverse claims, restraints of princes and 
rulers or people, strikes, lock-outs, labour disturbances, 
trade disputes, whether partial or general, or anything 
done in furtherance thereof, whether the owners be 
parties thereto or not, the action of mobs, effeots of 
climate, heat of holds, steam, smoke, sweating, insuffi
ciency of packages, in size, strength, or otherwise, 
bursting of packages or consequences arising therefrom, 
leakage, breakage, pilferage, chafage, wastage, rain,
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spray, rust, oil, frost, thaw, floods, decay, hook marks, 
or injury from hooks, stowage, or contact with or smell 
or evaporation from any other goods, or damage from coal 
or coal dust, leakage or flow of or contact with urine, 
manure water, drainage of any animals carried in the 
said ship, or from their stalls, inaccuracies in, oblitera
tion, insufficiency, or absence of marks, numbers, or 
addresses, or description of goods shipped, difference 
between the marks or the contents of the packages and 
the description thereof in this bill of lading î the alleged 
marks, numbers, or description in margin notwithstand
ing), injury to or soiling of wrappers or packages, loss 
of weight, detention, delay, lighterage to or from the 
vessel, transhipment, landing, jettison, explosion, heat, 
fire, on board or on shore, at any time or in any place, 
nor for incorrect delivery, perils, or accidents of the 
seas, rivers, and navigation, pumps or pipes of any kind 
(including consequences of defect therein or damages 
thereto), collision, stranding, heeling over, upsetting, 
submerging, or sinking of ship in harbour, river, or at 
sea, admission of water into the vessel, by any cause, 
and whether for the purpose of extinguishing fire or for 
auy other purpose, unseaworthiness of the ship at or 
after the commencement of the voyage (provided all 
reasonable means have been taken by the shipowners or 
their agents to provide against such unseaworthiness); 
whether any of the perils, causes, or things above- 
mentioned, or the loss, damage, or injury arising there
from be occasioned by, or arise from, any act or omis- 
Bion, negligence, default, or error in judgment of the 
Pilot, master, mariners, engineers, stevedores, workmen, 
°r other persons in the service of the shipowners or 
their agents, whether in relation to the navigation, 
management, or stowage of any carrying vessel, or 
otherwise, and whether on board the said ship or any 
other ship belonging to, or chartered by them, for whose 
acts they would otherwise be liable, or otherwise how
soever.

(7) That the master, owners, or agents of the vessel 
or its connections shall not be accountable to any 
extent for specie, furs, lace, or caBhmere, manufactured 
°r unmanufactured . . . whatever may be the value
of such articles, nor for any other goods of whatever 
description beyond the amountof 21. per cubic foot for 
any one package, or relatively for any portion thereof, 
dor in any case for any amount beyond the invoice price 
0 Ihe goods, unless shipment be made upon a special 
°f Ier obtaining a declaration of the value, and the bills

lading are signed in accordance therewith, and extra 
reight as may be agreed upon be paid.

There was no evidence to show when, or how, 
° r  why, the goods had disappeared.

The defendants claimed tha t the ir lia b ility  was 
wtnited by clause 7 of the b ill o f lading, and they 
Paid in to court the sum of 162. 10s., being at the 
la,te of 22. per cubic foot fo r each of the two
packages.

The action was tried before Bigham, J. w ithout 
a ju ry.

J- A . H a m ilto n ,  K .C . and M a c k in n o n  fo r the 
P « , —The p la in tiffs  can recover the value 

i  the packages. There was negligence, fo r the 
goods were safely pu t on board, and the vessel 

Sâ e ®uenos Ayres, yet the goods were 
ot delivered : tha t at least is p r im d  fa c ie  evidence 

ar n.e£*'gence, and tha t is sufficient. When goods
e lost and the loss is unexplained, tha t is p r im d  

JO-cie evidence of loss by negligence :

The Xantho, 55 L. T. Rep. 203, at p. 204 ; 6 Asp. 
Mar. Law Cas. 8 (1886), per Lord Esher, M.R., 
at p. 10;

Reeve v. P alm er, 28 L. J. 168, C. P.

I f  negligence can be proved, as has been done,

the protection of clause 7 of the b ill of lading 
does not apply :

T a tte rsa ll v. N a tio n a l S team ship Company L im ite d> 
5 Asp. Mar. Law Cas. 206 (1884); 50 L. T. Rep- 
299 ; 12 Q. B. Div. 297, at p. 302 ;

B ecky. Nvans, 16 East, 244 ;
S m ith  v. Nom e, 2 Moore, 18.

I f  a carrier wishes to exempt himself from lia b ility  
through negligence of himself or his servants, he 
must use express words so exempting him :

P rice  and Co. v. Union L ighterage Company, 
9 Asp. Mar. Law Cas. 398 ; 88 L. T. Rep. 428 ; 
(1903) 1 K. B, 750.

Clause 7 of the b ill o f lading, as to the lim ita tion  
of liab ility , must be read subject to the obligation 
of the carrier to use reasonable care. The 
following case was also cited :

Thomas W ilson, Sons, and  Co. v. Owners o f the Cargo 
per the X antho, 57 L. T. Rep. 701; 12 App. Cas. 
503, reported as W ilson and Co. v. Owners of 
the Cargo of the X antho in 6 Asp. Mar. Law 
Cas. 8, 207 (1887).

S cru tton , K.C. and D . Stephens fo r the defen
dants.—The defendants rely on clause 7 of the 
b ill of lading, and therefore they are only liable 
fo r 162. 10s., being at the rate of 22. per cubic 
foot. That clause applies where there has been a 
loss by negligence. In  T a tte rs a ll v. N a tio n a l 
Steam ship Com pany L im ite d  (u h i sup.) cattle were 
shipped under a b ill of lading, which provided 
“  these animals being in  sole charge of shipper’s 
servants, i t  is expressly agreed tha t the ship
owners, or the ir agents or servants, are, as 
respects these animals, in  no way responsible 
either fo r the ir escape from the steamer or fo r 
accidents, disease, or m orta lity, and tha t under 
no circumstances shall they be held liable fo r 
more than 52. fo r each of the animals.”  Through 
negligence in  not disinfecting after carrying 
cattle w ith foot-and-mouth disease on a previous 
voyage some of the cattle were damaged to an 
amount exceeding 52. Smith, J. in  tha t case, at 
p. 302 of 12 Q. B. D iv., said : “  I t  seems to me 
tha t the true construction of the b ill o f lading is 
th is : as the animals are going to be in  charge of 
the shipper’s servants during the voyage, i t  is 
agreed tha t the shipowners shall not be respon
sible fo r accidents, disease, or m orta lity ; bu t i t  is 
not denied tha t th is must mean, except accidents, 
disease, or m orta lity  occasioned by the negligence 
of the defendants’ servants. Then i t  is fu rther 
stipulated on behalf of the shipowners tha t 
“  under no circumstances shall they be liable to a 
greater extent than 52. fo r each of the animals. I  
take the meaning of the whole to be that they are 
not to be liable fo r accidents, disease, or mor
ta lity  arising during the voyage, unless occa
sioned by the negligence of the ir servants, and 
that even in  respect of accidents, disease, or mor- 
ta lity  so occasioned they shall only be liable to 
the amount of 52. So construed, the obligation in 
no way restricts or affects the prim ary obligation 
of the shipowner to have the ship reasonably f it  
to receive the goods.”  That shipowners can 
lim it the ir lia b ility  even in  the event of the 
damage being due to the ir own negligence is clear 
from  the case of M o rr is  and M o rr is  v. Oceanic 
Steam N a v ig a tio n  Com pany L im ite d  (1900, 16 
Times L . Rep. 533), where a b ill o f lading, under 
which certain goods (which were damaged in



100 MARITIME LAW CASES.

Ct . o f  A p p .]  B a x t e r ’s L e a t h e r  Co. v . R o y a l  M a i l  S t e a m  P a c k e t  Co. [Ct . o f  A p p .

transit) were carried, contained the follow ing 
provision : “  I t  is also m utually agreed tha t the 
value of each packet receipted fo r as above does 
not exceed the sum of 100 dollars, unless other
wise stated herein, on which basis the rate of 
fre igh t is adjusted, and tha t the ship and carrier 
shall not be liable fo r articles specified in  
sect. 4281 of the U nited States Revised Statutes, 
unless w ritten  notice of the true character and 
value thereof i3 given at the tim e of lading and 
entered in  the b ill of lading. Mathew, J. in 
giving judgm ent said tha t “  I t  was argued fo r 
the p la in tiffs tha t the meaning of the clause was 
tha t there must be a declaration of value of above 
100 dollars, in  order tha t the fre igh t m ight be 
properly adjusted on the high valuation. H is 
Lordship did not th ink  that tha t was the object 
or meaning of the clause, and he fe lt compelled 
to come to the conclusion tha t the clause was 
intended to l im it the lia b ility  of the defendants 
in  the event of a breach of the ir duty to use 
diligence to make the vessel seaworthy.”  There 
was no gross negligence on the defendants’ 
part, and therefore the cases of Bech v. E vans  
(sup.) and S m ith  v. H orne  (sup.) are distinguish
able. Further, i f  the clause does not apply 
to a loss by negligence, the burden of proof 
is on the p la in tiffs to  prove negligence on 
the defendants’ part in  order to succeed. There 
is no evidence of negligence on the defendants’ 
part.

Feb. 5.—B i g h a m , J.—Two packages of leather 
goods were shipped in  the defendants’ ship by 
the p la intiffs and consigned fo r delivery at 
Buenos Ayres. The b ill of lading which was 
given by the defendants to the p la in tiffs con
stitutes the contract under which the goods were 
carried by the defendants, and in  tha t b ill of 
lading the material clause is clause 7, in  which 
the words applicable to the present case are as 
follows : “  The master, owners, or agents of the 
vessel or its connections shall not be liable . . .
fo r any other goods of whatever description 
beyond the amount of 21. per cubic foot fo r any 
one package.”  I  read tha t clause as lim itin g  the 
lia b ility  of the shipowners even in  the event of 
the ir having been negligent.

Whether i t  was to l im it the ir lia b ility  in  the 
event of the ir being gu ilty  of what is called gross 
negligence I  do not know. I  am satisfied tha t all 
tha t can be imputed to the defendants is what is 
called simple negligence. The only evidence of 
negligence consists of the mere fact tha t the ship
owners have not delivered the goods at the ir 
destination. That fac t is consistent w ith  there 
having been no negligence at a l l ; bu t there are 
authorities which show tha t such circumstances 
raise a presumption of, a t a ll events, simple 
negligence, and therefore I  find tha t there has 
been some negligence, and tha t i t  was due to tha t 
negligence tha t the goods were not delivered. 
The cases, in  my opinion, support the view 
I  take. T a tte rs a ll v. N a tio n a l S team ship  Com
p a n y  L im ite d  (u b i sup.) was a case in  which 
cattle were being carried, and as they were 
to be shipped under the sole charge of the 
shipper’s servants, i t  was stipulated by the b ill 
of lading tha t the shipowners should be in 
no way responsible either fo r the escape of the 
cattle from the steamer or fo r accidents, disease, 
or m ortality, and that under no circumstances

should they be held liable fo r more than hi. for 
each of the animals. I t  appeared tha t the ship 
provided by the shipowners in  tha t case had on 
her previous voyage carried cattle suffering from 
foot and mouth disease, and the result was that 
some o f the cattle on the voyage in  question 
became infected, and the p la in tiff suffered 
damage exceeding hi. in  respect of each of the 
animals. The question was whether the ship
owners were liable, and i t  was held tha t they 
were, because the clause in  the b ill of lading did 
not relieve them from the ir common law lia b ility  
to provide a ship f i t  to carry the cargo intended 
to be carried in  her. B u t then came the question, 
were the shipowners nevertheless at libe rty  to 
3ay tha t the ir lia b ility  was lim ited by the last 
words of the clause in  the b ill of lading ? In  
reference to tha t Smith, J. said this : “  Then i t  is 
fu rthe r stipulated on behalf of the shipowners 
tha t ‘ under no circumstances ’ shall they be liable 
to a- greater extent than 51. fo r each of the 
animals. I  take the meaning of the whole to be 
tha t they are not to be liable fo r accidents, 
disease, or m orta lity  arising during the voyage, 
unless occasioned by the negligence of their 
servants, and tha t even in  respect of accidents, 
disease, or m orta lity  so occasioned they shall 
only be liable to the amount of 51.”  Smith, J. 
construed the clause which fo r a ll practical pur
poses is sim ilar to tha t in  th is case. In  the case of 
M o rr is  and M o r r is  v. Oceanic S team  N a v ig a tio n  
Com pany L im ite d  (u b i sup.) the words were : “ I t  
is also m utually agreed tha t the value of each 
package receipted fo r as above does not exceed 
the sum of 100 dollars, unless otherwise stated 
herein, on which basis the rate of fre igh t is 
adjusted, and tha t the ship and carrier shall not 
be liable fo r articles specified in  sect. 4281 of the 
United States Revised Statutes, unless w ritten 
notice of the true character and value thereof is 
given at the time of lading and entered in  the 
b ill o f lading.”  In  reference to tha t clause 
Mathew, J. said at the end of his judgm en t: “  I t  
was argued fo r the pla intiffs tha t the meaning of 
the clause was tha t there must be a declaration 
of value i f  above 100 dollars in  order tha t the 
fre igh t m ight be properly adjusted, and tha t the 
only consequence of not stating the value was 
tha t the fre igh t must be readjusted on the higher 
valuation. H is Lordship did not th ink  tha t that 
was the object or meaning of the clause, and he 
fe lt compelled to come to the conclusion tha t the 
clause was intended to  l im it the lia b ility  of the 
defendants in  the event of a breach of the ir duty 
to use diligence to make the vessel seaworthy.”  
That is to say tha t the clause was intended to 
l im it the lia b ility  of the shipowners even in  the 
event of the damage being due to the ir own negli
gence. W hat I  have said does not in  the least 
conflict w ith what Lord  Macnaghten said in  W ilson  
v. Owners o f  C argo p e r the X a n th o  (u b i sup.). I f  
people want to protect themselves against the 
consequences of the negligence of the ir servants, 
they must be careful to say so in  plain terms, but 
in my opinion i t  is so d ifficu lt to  apply the words 
of clause 7 to any other circumstances except to 
those of the negligence of the shipowners’ 
servants tha t I  must hold tha t the defendants 
have, by the words used, excluded the conse
quences of such negligence. There w ill be judg 
ment fo r the defendants, who w ill get the costs 
fi'om the date of payment of the 16i. 10s. into



MARITIME LAW CASES. 101

C t . o p  A p p .]  B a x t e r ’s L e a t h e r  C o  v . R o y a l  M a i l  S t e a m  P a c k e t  C o . [ C t . o p  A p p .

court, and the p la in tiffs w ill get the costs’of the 
action up to the date of tha t payment in.

The p la intiffs appealed.
J . A. H a m ilto n , K.C., and F . D . M a ck in n o n  

fo r the appellants. Their arguments were the 
same as in  the court below, and they cited, in 
addition, the case of P h il l ip s  v. C la rk  (2 C. B. N. S. 
156).

S cru tton , K.C. and J). Stephens, fo r the respon
dents, were not called upon to argue, but they 
referred to

Peek r .  N orth  S taffordshire R a ilw ay  Company, 
8 L. T. Rep. 768 ; 10 H. L. C. 473 ;

Manchester, Sheffield, and L inco lnsh ire  R a ilw a y  
Company v. B row n, 50 L. T. Rep. 281; 5 App. 
Cas. 703.

Sir G o r e l l  B a r n e s , P.—In  this case the 
plaintiffs were shippers of two cases of dressed 
leather on board the defendants’ ship fo r carriage 
from London to Buenos Ayres. They were to be 
carried in  the A fg h a n is ta n , the defendants’ vessel, 
from London to Buenos Ayres, and they were to 
be carried upon the terms of the b ill of lading. 
When the ship came to Buenos Ayres these 
goods were not forthcoming, and, as I  under
stand it,  there was no evidence to show what had 
happened to them. The p la in tiffs sued the defen
dants fo r non-delivery—in other words, fo r the 
value of the goods. The case was defended and 
heard before Bigham, J., and he came to the con
clusion tha t in  tha t state of facts the fact of non
delivery was consistent w ith there being no negli
gence, but th a t the authorities showed clearly tha t 
non-delivery raised a p r im a  fa c ie  presumption of 
negligence on the part of the shipowners; and. 
therefore, he said that, in the absence of evidence 
to rebut tha t presumption, he must find, as a fact, 
that the loss of the p la in tiffs ’ goods was due to 
negligence by the defendants. There has been 
no quarrel w ith tha t pa rt of his finding, so this 
oase has been argued upon the presumption tha t 
the shipowners m ight be considered to have been 
gu ilty of negligence in not delivering these goods 
under the circumstances which I  have stated. 
1 am not concerned to inquire whether tha t is 
correct or not, because the view I  take is that, 
having regard to the terms of the b ill o f lading, 
the shipowners are not responsible even i f  tha t 
were so.

The question turns upon the construction 
of the b ill of lading under which these goods 
Were carried. To my mind there is no 
Question of principle whatever in  the case. 
1 do not myself th ink  tha t any other cases 
which have been decided really afford much 
assistance on this point, because to my mind the 
case turns simply upon the construction of this 
b 'll of lading. The legal position of the parties, 
except so fa r as controlled by the terms of the 
b ill o f lading, has been established, one may say, 
ever since the time when the mercantile law came 
'Wp being. The shipowner is responsible, not 
s tric tly  speaking as being a common carrier, 
hut on the same footing as a common carrier, 
unless he chooses to cut down tha t lia b ility  by 
he insertion of excepted perils. He has done 

that, and done i t  at an increasing rate, u n til now 
j t  is extremely difficult on a b ill of lading of this 
ff*. to  find any cause whatever fo r which the 
shipowner is s til l le ft responsible. We have an 
thslance in clause 1, which is a long clause,

which almost requires a microscope to find out 
what i t  has got in  it, which relieves the shipowner 
from responsibility fo r almost any kind of th ing 
tha t can be thought of. I t  requires the ingenuity 
of counsel to find out anything fo r which the 
shipowner may be responsible. That is the wa,y 
the matter stands as regards the general posi
tion  ; but i t  is fu rther established by a long series 
of cases tha t the shipowner, i f  he wants to exclude 
negligence, must do so in  express terms—that is 
to say, he enumerates a number of perils, and, i f  
any of those perils are brought about by the neg
ligence of the shipowner, he remains liable i f  he 
has not excluded negligence in  relation to them, 
and done so in  express words. As this b ill of 
lading has now developed, he excludes negligence 
in  relation to a ll those perils in  every possible 
way. That being the general legal position of 
this matter, we have to tu rn  to the construction 
of the b ill o f lading. I  th ink  that this b ill of 
lading must receive a natural and a reasonable 
construction, bearing in  mind this, that a b ill of 
lading, the nature of the obligation being orig i
nally, and one may say almost entirely, on the 
shipowner, and cut down as fa r as he does cut 
i t  down by the b ill of lading, has to be construed 
most adversely to the shipowner. S tarting w ith 
tha t position, le t us see what this b ill o f lading 
says. I  do not intend to read clause 1, but tha t 
clause contains an enormous number of perils 
fo r which the shipowner is not to be responsible 
whether those perils have arisen from negligence 
or have not. Having so fa r exempted himself, 
he then introduces clause 7, which deals w ith 
two different things. F irs t of all, i t  deals with 
goods which are very valuable, and possibly of 
a very small size, and, secondly, i t  deals with 
a ll other goods. Its  terms are these: “  That the 
master, owners, or agents of the vessel or its 
connections shall be not accountable to any 
extent fo r bullion, specie, precious metals, silks, 
furs, lace, or cashmere, manufactured or un
manufactured . . . whatever may be the
value of such articles.”  So fa r i t  has dealt w ith 
those goods about which there is very great risk 
in  carrying either because of the ir extreme 
value or their extremely delicate and fragile 
character. For those, reading the language 
in its ordinary sense, the shipowner says 
tha t he w ill not be accountable. Then the 
clause goes on as follows : “  Nor fo r any other 
goods of whatever description beyond the amount 
of 21. per cubic foot fo r any one package, or rela
tively fo r any proportion thereof, nor in  any case 
beyond the invoice price of the goods ” —which 
would cut down the 21. to the invoice price i f  less 
than 21. per cubic foot—“ unless shipment be 
made upon a special order containing a declara
tion of the value, and the bills of lading are signed 
in  accordance therewith, and extra fre igh t as 
may be agreed upon be paid.”  That deals w ith 
a ll other kinds of goods, on which a lim it of lia 
b ility  is placed. I t  is most material in  considering 
the construction of the clause to remember that 
there is that alternative which is found in  the last 
part o f the clause. This enables the shipper, not
withstanding the condition tha t very valuable and 
very fragile goods are not to be at the shipowner’s 
risk at all, and other goods only to be at his risk 
to a certain extent, to  declare the value (of course 
i t  must be before shipment) and to have a special 
order declaring the value. Then the b ill of
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lading may be signed, tha t is to say, an ordinary 
b ill of lading, in  accordance w ith the value, and 
extra fre igh t be paid as agreed, so tha t additional 
consideration should be given, and so tha t the 
shipowner should take on himself a lia b ility  larger 
than he is w illing to do under clause 7 at ordinary 
rates of fre ight. That being the position under the 
b ill of lading, and those being the clauses which 
have to be considered, the argument fo r the defen
dants appears to be stated in  its shortest and most 
concise form  in  the report of th is case before 
Bigham, J. in  Mr. Scrutton’s argument (1908) 1
K . B. 796, 798). W hat he says is this, and I  
really adopt th is argument as expressing my 
view : “  I t  is true tha t a. shipowner, in  the absence 
of a special contract, incurs the same lia b ility  as 
a common carrier; but a shipowner is not a 
common carrier, and the contract of carriage must 
be construed w ithout reference to the common 
law lia b ility  of a common carrier. Clause 7 
of the b ill of lading entire ly exempts the defen
dants from  lia b ility  in  the case of certain goods, 
and lim its  the amount of the ir lia b ility  ‘ fo r any 
other goods of whatever description.’ The inten
tion is to lim it the defendants’ lia b ility  in  a ll 
cases in  which they are liable, and one th ing for 
which they are liable is negligence.”  That is to 
my mind a sound argument. I t  amounts to this, 
tha t under the firs t clause the shipowners have 
excluded themselves from lia b ility  altogether fo r 
loss caused by certain specified pe rils ; but i t  is 
clear they may s till be liable fo r something which 
they have not excluded. Then they go on to say, 
“  B u t w ith  regard to valuable and very fragile 
goods we w ill not be accountable to any extent.”  
M y reading of tha t is tha t they w ill not be respon
sible at a ll; and as regards other goods they w ill 
only be responsible in  a lim ited amount unless in  
these two cases the shipper says when he ships the 
goods tha t he wants to be pu t on different terms 
to that, and wants to pay an extra fre igh t and 
make the shipowner responsible as he would 
have been i f  he had not had that clause or 
some other clause, making a special bargain. 
That is my view of th is case.

I t  seems to me to be a pure question of 
the construction of the document; and in  
arriv ing at the construction I  have put upon 
i t  I  do so bearing in  m ind the fact that 
the clause has to be construed most adversely 
to the shipowner. I  am satisfied tha t when 
a fa ir  and proper construction is placed upon 
it, based upon tha t principle, the only 
reasonable effect to give to i t  is to say tha t the 
shipowners w ill not be responsible at a ll fo r 
certain losses, and fo r certain particular goods 
w ill not be responsible at all, and fo r other 
goods w ill not be responsible beyond a certain 
amount. That is my view of th is case, and 
therefore in  my judgment the appeal should be 
dismissed.

F a r w e l l , L.J.—I  am of the same opinion. 
The question turns simply on the construction of 
th is document. As Lord Bowen stated in  
S te in m a n  and  Co. v. A n g ie r  L in e  (7 Asp. Mar. 
Law. Oas. 46 (1891); 64 L . T. Rep. 613; 
(1891) 1 Q. B. 619, 623): “ Words of general 
exemption from liab ility  are only intended (unless 
the words are clear) to relieve the carrier from 
lia b ility  where there has been no misconduct or 
default on his part or tha t of his servants.”  I

should say tha t one is only dealing with the duty 
to carry safely, and not w ith the other duty of 
providing a seaworthy ship. I  should therefore 
read clause 1 reading in  the words which the law 
imports—that is to say, the master, and so on, 
shall not be responsible fo r loss, and so on, unless 
i t  has arisen from the conduct or default of the 
master or tha t of his servants. A lm ost every
th ing tha t one can th ink  of is mentioned amongst 
these excepted perils. The document is to be 
read together; and inasmuch as i t  has taken two 
experts some days’ consideration to find anything 
which they can suggest as an addition to the 
excepted perils, I  th ink  i t  is not unreasonable to 
regard the persons as contracting on the footing 
tha t they were excepting a ll these perils subject 
to the proviso tha t the exemptions should not 
extend to negligence. Then, dealing w ith  the 
b ill of lading as a whole, I  apply clause 7 to that. 
Now, i t  is to be observed tha t clause 7 assumes 
the existence of the shipowner’s l ia b il i ty ; but 
there is no lia b ility  under clause 1 except in  the 
case of negligence. I t  follows therefore tha t 
clause 7 must be intended to apply to cases of 
negligence. I  therefore read the two together to 
mean that they shall not be responsible fo r loss, 
and so on, unless i t  arises from  negligence, 
provided always tha t in  no case shall they be 
accountable to any extent fo r bullion and 
other specified artic les; no damages shall be 
recovered i f  i t  be bullion, &c., unless the 
shipper has declared value and paid extra 
fre ight, when the shipowner’s lia b ility  w ill 
remain. That seems to me to be a perfectly 
rational contract, and to make the two clauses 
consistent. I  th ink  tha t this appeal should be 
dismissed.

K e n n e d y , L .J .—In  this case I  entirely agree 
w ith Bigham, J. Clause 1, which is now in a 
form  which is not an uncommon form, protects 
the carrier generally, w ithout reference to the 
character of the goods, from  every sort of mis
chief there particu larly specified even, in  terms 
of tha t clause, where the loss is caused by negli
gence. B u t the clause which we are particularly 
bound to construe here is this 7th clause, which 
deals w ith two things : F irs t a class of goods 
of special value, and therefore of special 
temptation to dishonest people, and also in  many 
cases no doubt of very small bu lk and more 
easily lost than the ordinary packages of a 
general shipment, and i t  says w ith  regard to 
certain articles of tha t kind the shipowners are 
not to be liable to any extent. Then the clause 
goes on to deal w ith goods not so specially named 
and says tha t they w ill not be accountable fo r 
them beyond 21. per cubic foot, nor beyond the 
invoice value, unless the value is declared and 
extra fre igh t is paid. I t  seems to me that, read 
in  its natural sense, and bearing in  m ind the 
decisions of which there are now a considerable 
number showing, as the President has said, that 
these exceptional clauses must be read as favour
ably to tbe shipper as they reasonably can be 
read, the only rational meaning I  can put upon that 
clause is tha t fo r these special articles the ship
owners w ill not be liable to any extent, even i f  
there has been negligence, and tha t fo r other 
goods they lim it the ir liab ility . W hy should 
they lim it the ir lia b ility  in  respect of these 
articles if, as the p la in tiffs contend, they are to 
be liable when negligence is the cause of the
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loss ? I t  seems to me tha t to do tha t would be 
most unreasonable, and unless one is bound to 
read the contract in  such a way by the natural 
meaning of the words, i t  seems to me tha t one 
ought to say tha t one w ill adopt a construction 
which avoids such an absurdity ; because, as is 
pointed out by Bigham, J., in  his judgment, i t  
seems now settled that, i f  the goods are not 
delivered at destination in  accordance w ith the 
terms of the contract, in  such a case there is, 
p r im d  fa c ie  at any rate, proof of negligence. In  
his judgment Bigham, J. said : “  To my mind 
the mere fact of non-delivery is equally consistent 
w ith there being no negligence, but the authorities 
show clearly tha t non-delivery raises a p r im d  fa c ie  
presumption of negligence on the part of the 
shipowner.”  That is a case difficult fo r the ship
owner to meet by proof of a cause of loss w ith in 
the special exceptions of his b ill of lading. In  my 
view, w ithout at a ll im pinging upon the principle 
which is now settled w ith regard to the necessity 
of the shipowner, i f  he seeks protection, showing 
clearly tha t he has claimed protection in terms 
against negligence, the object of clause 7 here is 
to l im it the liab ility , excluding i t  altogether in  
the case of certain things, and lim itin g  i t  in 
amount in  others, and the contention of the 
defendants is righ t.

S ir G o r e l l  B a r n e s , P.—I  want to add one 
word to my judgment, and tha t is, tha t I  have 
not said anything which in  any way affects the 
obligation of the shipowner to provide a sea
worthy ship, or suggests tha t there has been any 
interference w ith tha t obligation.

K e n n e d y , L .J .—I  quite agree, and my judg
ment, of course, is subject to  the same condition.

A ppea l dism issed.
Solicitors : fo r the appellants, B a lla n tyn e , 

M c N a ir , and C li f fo r d ; fo r the respondents, 
H olm an, B ird w o o d , and Co.

HIGH COURT OF JUSTICE

p r o b a t e , d i v o r c e , a n d  a d m i r a l t y  
d i v i s i o n .

ADMIRALTY BUSINESS.
M a y  28 and  29, 1908.

(Before B u c k n i l l , J. and E lder Brethren.)
T h e  C r a i g e l l a c h i e . (a)

C o llis io n — S a ilin g  vessel and  steam, tra w le r— 
T ra w le r engaged in  t ra w lin g — D u ty  to keep clear 
' D u ty  to keep course an d  speed — C o llis io n  
R egu la tions  1897, arts . 9, 20.

A  s a ilin g  vessel on a S. W . course on the sta rboard  
tack co llided  w ith  a steam  tra w le r  on a course o f
N .N .E . The tra w le r  w ith  her t ra w l on the 
g round  was m a k in g  about two to two and  a 
h a lf  knots, and  was e x h ib it in g  a black b a ll 
to s ig n ify  th a t she was engaged in  f is h in g ,  
■the tra w le r  kept her course and  speed, 
expecting the s a ilin g  vessel to keep c lear. Those 
°n  the s a ilin g  vessel, ow ing  to bad look-out, d id  
no t s ig h t the steam tra w le r  u n t i l  they were close 
to her, and kept th e ir  course and  speed, expecting  
the steam tra w le r  to keep clear o f her.

Held, th a t the s a ilin g  vessel was to blame fo r  bad  
look-out.

(a) Reported by L . F. C. Da e b y , Esq., Barrister-at-Law.

H e ld , fu r th e r ,  th a t the steam tra w le r  was to blame 
f o r  no t keeping ou t o f  the w ay o f  the s a ilin g  
vessel as she could and ought to have done, f o r  
u n d e r the circumstances she was not so in c u m 
bered w ith  her t ra w l as to cast on the s a ilin g  
vessel a d u ty  to keep ou t o f  the way.

D a m a g e  a c t i o n .
The pla intiffs were the owners of the fishing 

vessel M agg ie  C orm ack and her master and crew 
suing fo r the ir effects ; the defendants were the 
owners of the steam trawler C ra igellach ie .

The collision between the two vessels occurred 
about 7.15 a.m. on the 25th June 1907, in  the 
N orth  Sea, about th ir ty  miles N  E. of the Tyne. 
The wind at the time was N.W ., a strong breeze; 
the weather was fine and clear, and the tide ebb.

The case made by the M aggie  Cormack, a 
sailing fishing vessel rigged as a keel boat of 31 
tons register, and manned by a crew of seven hands 
a ll told, was tha t she was in  the N orth Sea in  the 
course of a voyage from  the fishing ground to 
Shields w ith a small catch of fish. The M aggie  
Cormack, under double-reefed mainsail and single- 
reefed foresail, was proceeding on the starboard 
tack, heading about south-west, and was making 
about six knots.

In  these circumstances those on board the 
M agg ie  Cormack, which had always maintained 
her course, suddenly observed close to and 
on the port side of the ir vessel the traw ler 
C ra ige llach ie , which, before anything could be 
done by those on board the M aggie  Cormack, 
struck her on the port Bide w ith her stem a 
violent blow, cutting rig h t in to her, and doing 
her such damage tha t in  a few minutes the M agg ie  
Cormack sank and, w ith her cargo and crew’s 
effects, was to ta lly  lost.

Those on the M agg ie  Cormack charged those 
on the C ra ige llach ie  w ith not keeping a good 
look-out; w ith fa iling  to keep out of the way of 
the M agg ie  Cormack ; w ith  not easing, stopping, 
or reversing the ir engines; w ith improperly at
tempting to pass ahead of the M aggie Cormack ; 
and w ith fa iling  to give any indication of her 
presence or course by whistle signal.

The case made by the defendants was that 
shortly before 7.15 a.m. on the 25th June the 
C ra ige llach ie , a steam trawler of 111 tons gross 
and 30 tons net register, was traw ling about 
th ir ty  miles N.E. of the Tyne, manned by a crew 
of eight hands a ll told. The C ra ige llach ie  was 
heading about N.N.E., and w ith her traw l down 
was making about two and a half to three knots. 
She was carrying a black ball on her forestay, and 
a good look-out was being kept on board her.

In  these circumstances those on the C ra ige l
lachie, having seen several other boats running 
down from a sim ilar direction, more particularly 
noticed about a quarter of a mile distant and 
about two points on her starboard bow the M aggie  
Corm ack heading fo r the C ra igellach ie . As the 
M agg ie  Cormack came straight on towards the 
C ra ige llach ie  i t  was thought that she intended to 
speak the C ra ige llach ie , and the whistle lanyard 
was pulled and broke. Then, as the M aggie  
Cormack s til l held on, i t  was realised tha t she 
was not going to speak, but nothing could then 
be done by those on the C ra ige llach ie  to prevent 
the M agg ie  Corm ack w ith her port bow running 
down the stem of the C ra ige llach ie  and doing 
damage.
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Those on the C ra ige llach ie  charged those on 
the M aggie  C orm ack w ith  not keeping a good 
look-out, and w ith  neglecting to keep out of the 
way of the C ra ige llach ie .

The following Collision Regulations were re
ferred to during the course of the case:

9 (k). All vessels or boats fishing with nets or lines or 
trawls, when under way, shall in daytime indicate their 
occupation to an approaching vessel by displaying a 
basket or other efficient signal where it can best be 
seen. If vessels or boats at anchor have their gear 
out, they shall, on the approach of other vessels, show 
the same Bignal on the side on which those vessels can 
pass. . . . This article shall be read and construed
as part of the Regulations contained in schedule 1 to 
the Order in Council, under section 418 of the Merchant 
Shipping Act 1894, made the 27th day of November 
1896, and as if it had formed one of such Regulations, 
and been numbered 9 among the articles containing the 
same.

12. Every vessel may, if necessary in order to 
attract attention, in addition to the lights which she 
is by these rules required to carry, show a flare-up 
light or use any detonating signal that cannot be 
mistaken for a distress signal.

20. When a steam vessel and a sailing vessel are 
proceeding in such directions as to involve risk of 
collision, the steam vessel shall keep out of the way of 
the sailing vessel.

21. Where by any of these rules one of two vessels is 
to keep out of the way the other shall keep her course 
and speed. When, in consequence of thick weather or 
other causes, such vessel finds herself so close that 
collision cannot be avoided by the action of the giving
way vessel alone, she also shall take such action as will 
best aid to avert collision.

22. Every vessel which is directed by these rules to 
keep out of the way of another vessel shall, if the 
circumstances of the case admit, avoid crossing ahead 
of the other.

23. Every steam vessel which is directed by these 
rules to keep out of the way of another vessel shall, on 
approaching her, if necessary, slacken her speed or stop 
or reverse.

26. Sailing vessels under way shall keep out of the 
way of sailing vessels or boats fishing with nets, or 
lines or trawls. This rule shall not give to any vessel 
or boat engaged in fishing the right of obstructing a 
fairway used by vessels other than fishing vessels or 
boats.

27. In obeying and construing these rules, due regard 
shall be had to all dangers of navigation and collision, 
and to any special circumstances which may render a 
departure from the above rules necessary in order to 
avoid immediate danger.

29. Nothing in these rules shall exonerate any vessel, 
or the owner, or master, or crew thereof, from the con
sequences of any neglect to carry lights or signals, or 
of any negleot to keep a proper look-out, or of the 
neglect of any precaution which may be required by the 
ordinary practice of seamen, or by the special circum
stances of the case.

A s p in a ll, K.C. and I I .  C. 8 . D um as  fo r the 
plaintiffs, the owners of the M agg ie  C orm ack .— 
P r im d  fa c ie  i t  is the duty of the steamer to 
keep out of the way of the sailing ship. I t  
is said tha t the M aggie  Corm ack infringed 
arts. 27 and 29, and the man in  charge of 
the C ra ige llach ie  suggests tha t the sailing 
vessel broke art. 26. A rt. 26 applies to sailing 
vessels only, and does not override art. 20. The 
man in  charge of the C ra ige llach ie  thought tha t 
those on the p la in tiffs ’ vessel were going to speak 
to him ; he was wrong as to that, and acted under

a misapprehension, but tha t does not excuse 
his breach of the rule. I t  may be said tha t 
the p la in tiffs ’ vessel should not have held on 
so long, but the court seldom requires a 
sailing vessel to alter her course and speed: 
( The H ighgate , 62 L . T. Rep. 841; 6 Asp. Mar. 
Law Oas. 512 (1890), in  which S ir J. Hannen 
refers to and distinguishes The Tasm ania, 
60 L . T. Rep. 612; 6 Asp. Mar. Law Oas. 
381 (1889); 14 P. D iv. 53). On the courses 
of these vessels the traw ler only had to port 
two points to avert a collision, and tha t m ight 
have been done up to the last minute. I f  
there was any negligence on the part of the 
p la intiffs i t  was not the effective cause of the 
collision ; bad look-out is the only negligence 
suggested, but her duty is to keep her course and 
speed. Look-out does not affect the performance 
of that duty which necessitates her holding on 
u n til she has some in tim ation tha t the other 
vessel is going to fa il in  the duty imposed on her 
of keeping clear:

The Ranza, Ship. Gaz., Dec. 13, 1898.
B a tte n , K .C . and A . D . Bateson  fo r the defen

dants, the owners of the C ra ig e lla ch ie . — The 
C ra ige llach ie  had her traw l down on the star
board side, making two to two and a half knots, 
heading N .N.E., and was exhibiting the black 
ball which indicated tha t she was tra w lin g ; the 
sailing vessel, therefore, should have kept out of 
the way. There was a to ta l absence of look-out 
on board the sailing vessel, which nothing can 
excuse. The sailing vessel could easily have 
altered her course, and should have done so, fo r 
she ought to have seen tha t the C ra ig e llach ie  was 
hampered by her traw l and was only going at a 
sufficient speed to fish. The trawler was r ig h t to 
keep her course and speed: {The Tweedsdale, 61
L . T. Rep. 371; 6 Asp. Mar. La w Oas. 430 (1889); 
14 P. D iv. 164, which was decided on arts. 19 and 
23 of the Collision Regulations 1884, which corre
spond w ith  arts. 20 and 27 of the Collision Regu
lations 1897). A rt. 26, requiring a sailing ship to 
keep clear of a sailing trawler, was firs t passed in 
1897, and a committee of the Board of Trade con
sidered whether the regulation should deal w ith 
the case of The Tweedsdale (u b i sup.), bu t a 
m ajority thought tha t a steam traw ler should 
keep out of the way. The position of trawlers 
has since been considered, and art. 9 was passed 
in  May 1906. The U pton Castle (93 L . T . Rep. 
814; 10 Asp. Mar. Law Cas. 153 ; (1906) P. 147) 
was decided on art. 10 of the Collision Regula
tions 1884, and followed The Tweedsdale {u b isvp .). 
The H ig h g a te  {u b i sup.) is no longer an authority ; 
tha t case was decided on the Collision Regula
tions 1884, and there was then no note to art. 22, 
which corresponds to art. 21 of the Collision 
Regulations 1897. There is no doubt that 
sailing vessels must keep out of the way of 
sailing vessels fishing (Collision Regulations 
1897, art. 26), and the reasons which ju s tify  that 
rule are identical w ith  the reasons in  The 
Tweedsdale {u b i sup.). That case is not touched 
by art. 9 of the Collision Regulations.

A s p in a ll, K.C. in  reply.— The Tweedsdale (u b i 
sup.) was decided on the facts of tha t case; the 
vessel there was so incumbered tha t she was in  
the same condition as a broken-down vessel. The 
facts are not the same in  th is case; the C ra ig e l
lach ie  m ight have ported and stopped and so
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kept out of the way. I f  i t  was impossible 
fo r the steam trawler to act, the sailing vessel 
must of course do her best to keep out of the way, 
bu t in  this case the steam traw ier m ight have 
acted.

B u c k n i l l , J .—I t  seems to me that both 
vessels are to blame in  th is case. In  the firs t 
place the sailing vessel had no look-out of any 
sort or kind, and she was going at a rapid speed 
on the starboard tack. Having no look-out was 
a distinct breach of the regulations, and a breach 
which m aterially contributed to the collision. 
Therefore the sailing vessel is to blame. W ith  
regard to the trawler, she had her signal ball 
up, which was a proper indication to the other 
ship that she was traw ling. She was moving at 
between two and a ha lf and three knots an hour or 
thereabouts. I  find as a fact tha t she could, by 
porting her helm, have avoided this collision 
but fo r the contributory negligence on the part 
of the sailing ship. She was not, therefore, so 
handicapped tha t she could not obey the obliga
tions which are cast upon steamships to get out of 
the way of sailing ships. The man on board the 
steam traw ler thought the sailing ship was coming 
down to speak to him. He was wrong. He specu
lated, and because he speculated and thought she 
was coming down to speak to him, he took no steps, 
as he ought to have taken, by porting his helm, 
as he m ight have easily done, and so hare avoided 
the collision. The cases which have been cited 
oo not seem to me to carry the matter so fa r as 
the learned counsel who have cited them th ink  
they do. I  have nothing to do w ith the history 
of the regulations. They are international. We 
all know what an enormous amount of time was 
expended on the ir preparation, and they have 
been settled as international regulations. I t  is 
Hot fo r the court to  state what i t  th inks is the 
reason which led to the preparation of these rules. 
I t  is fo r the court to construe them. Taken as a 
whole, the rules im ply th a t: The steamer, being 
a steamer, has got to get out of the way of 
the sailing vessel, i f  they are proceeding in a 
direction so as to involve risk of collision. I  do 
Dot th ink  the case of The Tweedsdale (u b i sup.) 
has anything to do w ith th is case. I  do not th ink  
tha t The U pton Castle (u b i sup.), which Bargrave 
Beane, J. decided, has anything to do w ith it. I  
decide this case upon the facts, coupled w ith the 
regulations. I  say tha t where a steamship and 
a sailing ship are so proceeding as to involve 
risk of collision, the steamer must get out of the 
way of the sailing ship i f  she can. I  find tha t 
the C ra ige llach ie  never got out of the way. The 
duty of the steamship to keep out of the way of 
the sailing ship was not complied with, and there
fore my judgment is tha t both vessels are to 
Wame.
Solicitors for the plaintiffs, P r itc h a rd  and 

Isons.
Solicitors for the defendants, W illiam so n , H i l l ,  

and Co., agents for B . and B . F . K id d .

H O U S E  OF LO R D S.

J u ly  2 and  3, 1908.
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

Lords M a c n a g h t e n , J a m e s  o f  H e r e f o r d , 
and D u n e d i n .)

O w n e r s  o f  S t e a m s h i p  K n u t s f o r d  v . E.
T i l l m a n n s  a n d  Co. (a)

ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

B i l l  o f  la d in g —E xceptions—C onstruc tion— P o r t  
“ inaccessible on account o f  ic e ” — “ A n y  other 
cause ” — “ E r r o r  in  ju d g m e n t o f  m aste r.”

Goods were shipped on board a steam ship under 
b ills  o f  la d in g  w h ich  con ta ined  the fo llo w in g  
cond itions and  exceptions .- “  E r r o r  in  ju d g m e n t, 
negligence, o r d e fa u lt o f  m aste r w hether in  
n a v ig a tin g  the sh ip  o r otherw ise. S hou ld  a p o r t  
be inaccessible on account o f  ice, blockade, or 
in te rd ic t,  o r should e n try  and d ischarge a t a 
p o r t  be deemed by the m aster unsafe in  conse
quence o f  w a r, d is tu rbance , o r an y  o ther cause, 
i t  s h a ll be competent f o r  the m aster to discharge  
goods in te n de d  f o r  such p o rt a t some other safe 
p o r t  o r place, a t the r is k  and expense o f  the 
shippers, consignees, o r owners o f  the goods, an d  
upon such discharge the s h ip ’s re s p o n s ib ility  
sha ll cease.”

The sh ip  h a v in g  a rr iv e d  o ff her p o rt o f  d e s tin a tio n  
was prevented f ro m  g e ttin g  in  by ice. She 
rem a ined  o ff the p o r t  f o r  three days, and  then  
proceeded to ano ther p o r t  and  d ischarged  her 
cargo. There was evidence th a t i f  she had  
w a ited  one day longer she w o u ld  have been able 
to get in  to her p o r t  o f  des tin a tio n , as the ice 
broke up.

H e ld  (1) th a t the p o r t  was no t “  inaccessible on 
account o f  ice ”  w ith in  the m ean ing  o f  the 
exception ; (2) th a t “  e rro r  in  judg m e n t o f  the 
m a s te r”  d id  no t cover a m is take  as to h is  
l ia b il it ie s  u nder a b i l l  o f  la d in g ;  (3) th a t 
“  unsafe in  consequence o f  . . any other
cause ”  m eant causes ejusdem generis w ith  
“  w a r  o r d is tu rbance ,”  and th a t the shipowners  
were no t protected by the exceptions in  the b ills  
o f  la d in g .

Judgm ent o f  the cou rt below affirm ed.
A p p e a l  from a judgment of the Court of Appeal 
(Vaughan W illiam s, Farwell, and Kennedy, 
L .JJ.) who had affirmed a judgment of Channell, J. 
s itting  w ithout a ju ry .

Claim by the p laintiffs, who were holders and 
indorsees of certain bills of lading, fo r damages 
fo r breach of contract to  carry goods in  the 
steamship K n u ts fo rd  to Vladivostok. The fre ight 
was paid in  advance. A lternative ly the p la intiffs 
claimed a return of the fre igh t as money had 
and received to the use of the pla intiffs, the con
sideration fo r such payment having wholly 
failed.

The four b ills  of lading were in  the following 
form  :—

Eastern trade bill of lading outwards—v iâ  Suez 
Canal. Shipped in apparent good order and condition 
by John Batt and Co. (London) Limited on board the 
steamship K n u ts fo rd  . . . now lying in or off the
port of Middlesbro’ and bound for Vladivostok . . .

(n i Reported by W . T r e v o b  T ijr to n , E d w a r d  J. M. C h a p l in , 
and C. E. M a l d e n , Esqrs., Barristers-at-Law.

PV o l. X I. , N. S
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a q u a n tity  o f foundry  coke . . . and to  be
delivered fro m  tbe ship ’s side where the  sh ip ’s responsi
b i l i t y  sha ll cease in  the like  good order and cond ition  
a t the  p o rt o f V lad ivos to k  or so near the re to  as the 
ship m ay safely get, un to  order or his o r th e ir  assigns, 
sub ject to  exceptions and conditions he re ina fte r enume
rated. F re ig h t fo r the said goods and prim age ( if  any! 
to  be pa id  b y  the  shippers in  advance, on d e live ry  of 
the  b i l l  o f lad ing , in  cash w ith o u t d iscount . . .
F re ig h t and prim age ( i f  any) in  advance to  be con
sidered as earned w hether the  ship or goods be lo s t or 
n o t lo s t a t any stage o f the  en tire  tra n s it. The fo llo w 
in g  are the  conditions and exceptions hereinbefore 
re ferred to  : (1) A c t o f God . . . (2)
b a rra try , misfeasance. . . . e rro r in  judgm ent,
negligence o r de fau lt o f p ilo t, master, officers, eng i
neers, seamen o r firemen, or o the r persons in  the 
service o f the  ship, w hether in  na v ig a ting  the  ship or 
otherw ise ; r is k  o f c ra ft or h u lk  or transh ipm ent ; and 
a ll and every the  dangers and aocidents o f the  land 
and w ater, and o f naviga tion  of whatsoever nature 
and k ind  . . . ; (4) Bhould a p o rt be inaccessible
on account o f ice, blockade . . .  or should e n try  
and discharge a t a p o rt be deemed by the m aster unsafe 
in  consequence o f w ar, d istu rbance, or any o the r cause, 
i t  sha ll be com petent fo r the m asters to  discharge goodB 
intended fo r such p o rt on tbe  ice or a t some o the r safe 
p o rt o r place, a t the  r is k  and expense o f tbe shippers, 
consignees, or owners o f the goods; and upon such 
discharge the  ship ’ s re spons ib ility  sha ll cease. . . .
12. The company reserves the  r ig h t  o f fo rw ard ing  the 
goods to  th e ir destination by  any o ther vessel belong
in g  e ither to  th is  o r any o ther company o r ind iv id ua l, 
sub ject to  a ll conditions w hich may be exacted by  the 
companies o r ind iv idua ls  who made oomplete the  
tra n s it ; the  r is k  o f transh ipm ent, land ing, sto ring , and 
reshipm ent to  be borne by the shippers, consignees, o r 
owners of the  goods, b u t the  expense to  be defrayed by 
the company. . . . Dated a t M idd lesbro ’ Oct. 12,
1905, fo r the cap ta in  and owners.

Clause 12 of tbe time charter provided tha t :
The cap ta in  (a lthough appointed by  the owners) sha ll 

be under the orders and d irec tion  c f the  charterers as 
regards em ploym ent, agency, or o ther arrangem ents; 
and the charterers hereby agree to  indem nify  tbe owners 
from  a ll consequences o r lia b ilit ie s  th a t may arise from  
the  capta in s ign ing b ills  c f lad ing  by  the  order of 
charterers o r th e ir  agents, o r in  otherw ise com ply ing 
w ith  the  same, and the owners sha ll be responsible fo r 
fu l l ,  tru e , and proper de live ry  o f the cargo. . . .

W atts, W atts, and Co. were the time-charterers 
of the vessel. .

One of the b ills  o f lading was signed by the 
time-charterers, to whom the shippers of the 
goods paid the fre ight, the other three cy the 
master.

The defendants alleged that the bills of lading 
were not signed on the ir behalf, and tha t the bills 
of lading were signed by the master of the vessel 
as agent fo r the time-charterers.

The steamship K n u ts fo rd  proceeded on the 
voyage and arrived w ith in  fo rty  miles of V la d i
vostok, where ice was encountered. The vessel 
arrived on the 12th Feb. 1906. The master made 
three unsuccessful attempts to get through the 
j ce—f.e,, on the T2th, 13th, and 14th Feb.—and, 
being informed by a p ilo t tha t tha t weather 
m ight continue fo r some time, considered the 
port to  be inaccessible and le ft on the 14th 
Feb. 1906 fo r Nagasaki, where the cargo was 
discharged. A  day after the vessel’s departure 
fo r Nagasaki the entrance to V ladivostok was 
blown T>y the wind clear of ice. The master 
made fo r Nagasaki because of the boisterous

weather and the ice, th ink ing  i t  not safe to 
continue the struggle w ith the ice.

J . A . H a m ilto n , K .C . and A d a ir  Roche, fo r the 
pla intiffs.—The exceptions in  the h ills  of lading 
do not protect the defendants. The master was 
wrong in  considering that the terms of the bills 
of lading entitled him at his own discretion to 
say whether the port was accessible or not. There 
was nothing to excuse the master from waiting 
t i l l  nature removed the temporary obstruction. 
The firs t pa rt of clause 4 of the exceptions refers 
to an actual fact, and the second part refers to the 
master’s discretion, and the words “ other causes”  
cannot incorporate part of the firs t half of the 
clause in to the second half. “  Other causes ” 
must be construed ejusdem generis w ith the 
matters previously enumerated—viz , war, &c. 
“ Ic e ”  cannot be ¡Deluded in  “ other causes.”  
“  Inaccessible ”  means not inaccessible to the 
ship at the moment of arrival, but inaccessible fo r 
a reasonable time. I t  was unreasonable fo r the 
master to wait only the tim e he did. Had the 
master turned back on the 15th Feb., the vessel 
could have reached Vladivostok. A  misreading 
of a clause in  a b ill of lading cannot be an error 
of judgment in  the navigation of the ship. The 
principle of ejusdem generis applies, and “  error ” 
must refer to something in  the nature of naviga
tion. The defendants allege tha t they were not 
the rig h t parties to be sued, but the case of 
W ehner v. Dene Steam  S h ip p in g  C om pany (1905) 
2 K . B. 92) is in  point. The owners are liable, 
but they can obtain an indemnity from  the time- 
charterers. The four bills of lading were received 
a ll together in  respect of one shipment, and all 
purported to be on behalf of the captain and 
owners although one was signed by W atts, W atts, 
and Co. By the charter-party the time-charterers 
were bound to indemnify the owners. The b ill 
of lading signed by the time-charterers was on 
behalf of the captain and owners and bound the 
owners.

J . B . A tk in ,  K.O. and Lew is  N oad  fo r the 
defendants.—The protection in the b ills  of lading 
applies. The words “  or any other cause ”  refer 
to “  unsafe ”  as well as to “  ice.”  “  Inaccessible ”  
means inaccessible in  fact fo r a reasonable time. 
The port was inaccessible, fo r the ship, having 
made a reasonable effort, failed to gain an en
trance. I t  was reasonable fo r the master, under 
the circumstances, to th ink  that the obstruction 
would not be removed w ith in  a reasonable time. 
There was no obligation to wait an indefinite 
time i f  there was a reasonable expectation of the 
continuance of the obstacle. “  Deemed by the 
master unsafe ”  means deemed to be unsafe 
in  the master’s discretion. The provision is 
meant to cover dangers of uncertain dura
tion. The master had discretion to say that 
i t  was unsafe to enter the port. The provi
sion of “  error in  judgment of the master ”  
offers additional protection. As to the b ill of 
lading which was signed by W atts, Watts, and 
Cov there was no evidence to make the defen
dants liable. The time - charterers had no 
authority to sign so as to bind the owners. 
The master could bind the owners. I f  the 
master signed by the charterer’s direction, he 
could bind the owners. I f  the charterers signed 
on behalf of the master, the owners could not be 
bound. I t  is fo r the pla intiffs to prove tha t the
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charterers had authority to sign on behalf o f the 
master.

J. A . H a m ilto n  K.C. replied.

C h a n n e l l , J.— In  th is case several points 
arise. One, to my mind, is of real difficulty. I  
w ill deal w ith the simpler points first. As to 
the last one dealt w ith by M r. Hamilton, I  cannot 
help th ink ing  i f  the captain had signed by the 
direction of W atts, W atts, and Co., which he 
was bound to do by the charter-party, he then 
would, in my opinion, have bound the owners. I t  
is a point which I  happen to know there has been 
a difference of opinion upon, but, personally, I  
should adhere to the opinion I  gave once before— 
namely, tha t i t  would have bound the owners of 
the ship, notwithstanding tha t the real contract
ing party behind the whole th ing was the time- 
charterer. Three bills of lading were so signed. 
They are a ll in  one form, and they are fo r the cap
tain and owners, and fo r the captain and owners 
even although they are signed by the hand of the 
captain and w ith his name. In  one, W atts, W atts, 
and Co., instead of directing, as they were 
entitled to do, the captain to sign, signed i t  
themselves. I  cannot help th ink ing  tha t is 
exactly the same as i f  they bad directed the 
■captain to put his name, and he had put it. I f  
<hey had Btruck out “  fo r the captain and owners,”  
and then signed i t  themselves, I  th ink  they would 
then, on the face of it, have been purporting to 
make i t  the ir own contract; but they did not 
purport to make i t  the ir own contract. They 
Purported to sign i t  fo r the captain and owners, 
and therefore to make i t  the contract of the 
paptain and owners, and tha t is a th ing  which, 
m substance, they had power to do by the terms 
of the charter-party. Consequently, tha t objec- 
won, I  th ink, fails. O f course, i t  would have been 
a good objection i f  the captain’s hand did not 
bind the owners, but I  th ink the fourth b ill of 
lading is exactly oa the same footing really as the 
other three. Then, as to error in  judgment of the 
waster. I  th ink  tha t is nearly the same th ing  as 
the subsequent clause. Ia m  nowuponthe supposi
tion that the subsequent words in  clause 4, 

should entry and discharge a t  a port be deemed 
by the master unsafe,”  do not apply. Assuming 
that they do not apply, does the clause about 
f.rr° r  in  judgment, which is an exception to the 
lia b ility  of the contractors under the b ill of 
lading to deliver, apply P Ho doubt the master 
wade an error of judgment in  one sense, because 

e misconstrued the b ill of lading, and he thought 
that that subsequent clause did apply. B u t I  do 
n?'' th ink  “ error in  judgment ”  means tha t sort 
° l  thing. E rro r in  judgment, whether in  navi
gating a ship or otherwise, on the largest inter- 
J’R a tio n  tha t one could possibly give to the word 

otherwise ” —and I  th inx  i t  is a large word there 
could not, in  my opinion, cover such a th ing 

.. a misreading of the document under which 
,i ■ 2  captain was acting. I t  is something to ta lly  

erent altogether, and a th ing which one would 
o at a ll expect to be provided fo r by th is kind 

no e?,cpPtion - Then, further, although I  th ink 
P ssibly there was an error of judgment in  the 
t af e r  which delayed the delivery, I  do not see 
wot I.1** Prevenl e<l  the delivery, because after he 
■st.-- 'bk to Nagasaki, i f  he was wrong in eon- 
i 1 lang this b ill o f lading, the goods m ight have 

en sent on. He m ight have been ordered to go

on in  his own vessel ; at any rate, the goods 
m ight have been delivered under th is clause, and, 
therefore, the error did not cause the non
delivery, even although i t  m igh t have caused 
some delay in  the delivery. That brings one down 
to the clause which really is the im portant one— 
“  Should a port be inaccessible on account of ice, 
blockade, or in terd ict.”

On the evidence I  th ink  that the port was 
not inaccessible. I  cannot th ink  “  inaccessible ”  
means inaccessible at the particu lar moment 
when the vessel firs t arrives off the port. I t  
is clear the vessel must wait a lit t le  time on 
getting to the port. Many illustrations m ight 
be given about it. P ractically at the same 
time as th is vessel other vessels did get in. 
I t  is true I  do not th ink  the other vessel could 
have got in  on either of these three days, the 
12th, 13th, and 14th Feb., but I  do not th ink  tha t 
makes the port inaccessible any more than a port 
would be inaccessible at low water which had not 
a draught over the bar fo r a vessel. I t  is a tem
porary cause, and although I  do not th ink i t  would 
have obliged the captain i f  the tim e had been at 
the commencement of the winter, to have waited 
the whole winter, yet I  th ink  that, considering i t  
was at atim e when the weather was improving, i t  is 
different, and in  substance i t  means inaccessible 
w ith in  a reasonable time after the vessel arrived 
off the port and endeavoured to get in. So fa r I  
do not th ink  there is very much difficulty.

Now comes the clause as to which, in  my judg 
ment, there is difficu lty ; i t  is this, “  or should entry 
and discharge at a port be deemed by the master 
unsafe in  consequence of war, disturbance, or any 
other cause, i t  shall be competent fo r the master 
to  discharge goods intended fo r such port on the 
ice ” —that possibly applies to the whole clause. 
I  do not say i t  does not, and i t  may apply to 
inaccessibility by ice, “  or at some other safe port 
or place at the risk and expense of the shippers, 
consignees, or owners of the goods; and upon 
such discharge the ship’s responsibility shall 
cease.”  Now, in  order to ju s tify  tha t delivery at 
another port i t  must come w ith in  the clause 
“  should entry and discharge at a port be deemed 
by the master unsafe,”  and unsafe in consequence 
of “  war, disturbance, or any other cause.”  To 
begin with, i t  is entry and discharge at a port ; i t  
is not in  the course of the voyage at a ll tha t the 
master is to judge of the safety. B u t here the 
vessel had got w ith in  fo rty  miles of the place, 
and i f  i t  came w ith in  the clause in other respects 
I  do no t know tha t one could say tha t the entry 
and discharge at the port was not a matter tha t 
the master was, in  point of fact, to  deal with. 
B u t the real question is tha t which M r. Ham ilton 
pu t in  the firs t part of his argument in  his reply 
—namely, whether “  any other cause ”  is ejusdem 
generis w ith war and disturbance. I  do not th ink  
that anyone could say tha t ice is, or that perils of 
the sea generally are. B u t the rule of ejusdem  
generis is a very d ifficu lt rule to apply, and, 
although M r. H am ilton says tha t he does not 
lecollect any authority which has altogether dis
regarded the rule, i t  has been stretched a good 
deal in  recent cases. I  th ink, looking at the 
whole matter, I  rather come to the conclusion 
tha t I  must apply the rule here, and tha t war and 
disturbance is something to ta lly  different from 
what happened in  th is case. Ôn tha t ground, 
therefore, I  have come to the conclusion that I
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must decide fo r the pla intiffs. I  ought, perhaps, 
to say tha t I  do not in  any way doubt the master’s 
bonafides, and I  do not doubt tha t he had, to 
some extent, the safety of the vessel under his 
consideration. B u t the real th ing in  his mind, I  
have not the slightest doubt at all, was the 
delay i t  would have caused; and the difficu lty 
in  th is case is in  seeing whether the master 
ought not to have waited a lit t le  longer. One 
is always in  a d ifficu lty in  judg ing  after the 
event. One knows now, after the event, i f  the 
captain had waited another day he would have 
got in  a ll r ig h t ; but, of course, i t  is not fa ir  to 
re ly upon that. One has to  look a t his judg
ment at the time. I  feel sure tha t was the real 
m atter in  his mind, and I  do not see tha t there 
was any real danger in  his waiting. There may 
have been danger in  waiting more than three or 
fou r days longer because of the want of coal; but 
the captain had plenty of coal on board to wait 
three or four days more. I t  was suggested tha t 
i t  was not a very nice place to stop a t ; but there 
was no real danger. The danger tha t the captain 
apprehended, as fa r as he apprehended danger, 
was a danger by forcing his way through the ice. 
The question is whether he ought not to have 
waited two or three days longer, when, as events 
turned out, he would not have had to force his 
way through a t a ll, bu t would have got through 
quite easily. I t  is very d ifficu lt up to tha t point 
as to whether the captain in  exercising his judg
ment was not influenced by the question of delay, 
bu t I  do not th ink  I  should like  to base my judg
ment upon that. I  do base i t  upon the ground 
of ejusdem generis , tha t there is nothing in  this 
contract which makes the j  udgment of the master 
binding in reference to the safety of the ship 
from  perils of the sea or ice, which is quite a 
different th ing—there is nothing to tha t e ffect; 
there is only his judgment tha t is made binding 
iD case of war or disturbance, or something of 
tha t character, which is a th ing  altogether d iffe
rent from ice. On tha t ground I  give my judg 
ment fo r the pla intiffs, and the damages are to 
be arranged in  some way already provided for, I  
understand.

The defendants appealed.
J. R . A tk in ,  K .C . (Lew is  N oad  w ith him) fo r 

the defendants. The port of Vladivostok was 
“ inaccessible on account of ice,”  w ith in  the 
meaning of clause 4 of the b ills  of lading. “  In 
accessible ”  means inaccessible at the time the 
ship arrives, and fo r a reasonable time afterwards, 
and the captain had a discretion as to how long 
he should be making attempts to reach the port. 
The words “  or any other cause ”  ought not to be 
lim ited  as being ejusdem generis w ith  the im 
mediately preceding words, “  war, disturbance ”  : 

Anderson  v. Anderson, 72 L. T . Rep. 313 ; (1895) 
1 Q. B , 749.

They mean whether the port is in fact inaccessible 
by reason of ice, and the captain is to have a dis
cretion to act as circumstances dictate. The ejus
dem generis doctrine ought not be extended. 
Thus in  B aerse lm an  v. B a ile y  (8 Asp. Mar. 
Law Oas. 4 ; 72 L . T. Rep. 677; (1895) 2 Q. B. 
301), where the words were: “  any act, negli
gence, default, or error in  judgm ent of the 
p ilo t, master, mariners, or other servants of 
the shipowners in  navigating the ship or other
wise,”  the shipowners were held to be exempt from

lia b ility  fo r damage caused to the goods by the ir 
being negligently stowed by the stevedore em
ployed by the shipowners. As to the b ill of 
lading signed by the time-charterers there is no 
evidence to show tha t they had any authority to 
sign fo r “  the captain and owners.”

J . A . H a m ilto n , K.O. (A d a ir  Roche w ith him) 
fo r the pla intiffs.—The question of inaccessibility 
is a question of fact, and the captain had no 
discretion vested in  him to say whether the port 
was inaccessible or not. Where there is a tem
porary obstruction to the prosecution of a voyage 
the captain must wait a reasonable time fo r the 
removal of such obstruction, and then proceed. 
He is not excused from the obligation of de
livering the cargo he has undertaken to carry to 
the agreed port of discharge merely by tbe fact 
tha t there exists a temporary obstruction which 
may cause delay :

M etcalfe  v. B r ita n n ia  Ironw orks Company, 3 Asp. 
M a r. Law  Cas. 313, 407 (1877); 36 L . T . Eep. 
451 ; 2 Q. B . D iv . 423.

In  th is case the captain ought to have waited a 
reasonable time, and Channel], J. found r ig h tly  
tha t the captain did not w ait a reasonable time. 
Exceptions in  a b ill of lading in  favour of ship
owners must be stated in express and unambigu
ous terms :

Price and Co. v. U nion  L ighterage Company 
L im ite d , 9 Asp. M ar. Law  Cas. 398 (1903); 88 
L . T . Eep. 428 ; (1903) 1 K . B . 75.

W ith  regard to clause 4 i t  divides itse lf in to two 
parts ; the word “  ice ”  is lim ited to the firs t part 
of the clause. The words “  any other cause ”  in  
the second part of the clause must be regarded 
as ejusdem generis w ith “  war, disturbance,”  which 
immediately precede it.  There is a recognised 
rule in construing b ills  of lading tha t general 
words are to be treated as ejusdem generis w ith 
p rio r particular words :

Be A rb it ra t io n  between Messrs. R ichardson a n d  
Sam uel and Co., 8 Asp. M ar. L a w  Cas. 330 
(1897); 77 L . T . Eep. 479 ; (1898) 1 Q. B. 261. 

As regards errors in  judgment of the master, those 
words must be confined to things connected w ith 
the navigation of the ship. A  misconstruction of 
a clause in  a b ill of lading is not an “  error in 
judgment in  navigating the ship.”  W ith  refer
ence to the fourth  b ill of lading which was signed 
by the time-charterers “  fo r the captain and 
owners,”  i t  is implied in  the charter-party tha t 
the charterers can direct tbe captain to sign. 
The defendants are therefore properly sued on the 
whole of the bills of lading and are liable, 
although they may by the terms of the charter- 
party claim to be indemnified by the charterers.

J. R . A tk in ,  K.C., in  reply, referred to
Thames and Mersey M a rine  Insurance Company  

v. H a m ilto n , Fraser, and  Co., 6 Asp. M ar. Law 
Caa. 200 (1887); 57 L . T . Eep. 695 ; 12 A pp. 
Cas. 484 ;

Nobel’s Explosives Company L im ite d  v . Jenkins  
and Co., 8 Asp. M ar. La w  Caa. 181 (1896); 75 
L . T . Eep. 163 ; (1896) 2 Q. B. 326 ;

N orm an  v. B in n in g to n  and Co., 6 A bp- M ar. Law  
Cas. 528 (1890); 63 L . T . Eep. 108; 25 Q. B. 
D iv . 475.

Feb. 26.—V a u g h a n  W il l ia m s , L .J .—This is 
an appeal from a judgment of Channel], J. The 
main question in  this case is a question of con-
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struction of words appearing in  a b ill o f lading, 
and the particu lar words tha t we have to  con
strue are the words appearing under clause 4 : 
“  Should a port be inaccessible on account of 
ice, blockade, or interdict, or should entry and 
discharge at a port be deemed by the master 
unsafe in  consequence of war, disturbance, or 
any other cause, i t  shall be competent fo r the 
master to discharge goods intended fo r such a 
port on the ice or at some other safe port or 
place at the risk and expense of the shippers, 
consignees, or owners of the goods, and upon such 
discharge the ship’s responsibility shall cease.”  
There is another point in the case which does not 
affect a ll the four bills of lading which we have 
to deal w ith in  this action, but which only affects 
one of them. Channell, J. deals w ith tha t point 
at the beginning of his judgment, which w ill be 
found at p. 191 of (1908J1 K .  B. He says : “  I  w ill 
deal with the simpler points first. W ith  regard 
to the effect of the signature of the fou rth  b ill of 
lading by Watts, W atts, and Co. in  the ir own 
name, i f  the captain had signed tha t b ill of 
lading by the direction of W atts, W atts, and Co., 
which he would have been bound to do by the 
charter-party, he would, in  my opinion, have 
bound the owners, notw ithstanding tha t the real 
contracting party was the time-charterer. Three 
bills of lading were so signed. They are a ll in 
one form, and are fo r the captain and owners, 
even although they are signed by the hand of 
the captain and w ith his name. W ith  regard to 
the fourth, W atts, W atts, and Co., the time- 
charterers, instead of directing, as they were 
entitled to do, the captain to sign, signed i t  
themselves. I  am of opinion tha t the effect of 
their so signing is exactly the same as i f  they 
had directed the captain to pu t his name to  the 
h ill of lading and he had accordingly signed it. 
I f  they had struck out the words ”  fo r the cap
tain and owners,”  and then signed it, I  th ink 
they would, on the face of it, have been 
purporting to make i t  the ir own con trac t; 
hut they did not purport to  make i t  their 
own contract. They purported to sign i t  
to r the captain and owners; and, therefore, 
to make i t  the contract of the captain and 
the owners, and they had absolute power to do 
that by the terms of the charter-party. Conse
quently, the objection taken on behalf o f the 
defendants to their signature fails. The objec
tion would have been good i f  the captain’s hand 
d'd not bind the owners ; but, fo r the reasons I  
have given, I  am of opinion tha t the fourth  b ill of 
Jading is exactly on the same footing as the other 
three.”  That makes i t  necessary that I  should 
lead par. 12 of the charter-party : “  The captain 
(although appointed by the owners) shall be under 
he orders and direction of the charterers as 

regards employment, agency, or other arrange
ments, and the charterers hereby agree to indem- 

uy the owners from ail consequences or liabilities 
hat may arise from the captain signing bills of 
ading by the order of the charterers or of their 

agents or in  otherwise complying w ith the same, 
‘*ud the owners shall be responsible fo r the fu ll, 
hue, and proper delivery of the cargo. The steve- 
° ie  shall be employed and paid by the char
te rs , but th is shall not relieve the owners from 
esponsibilty as to proper stowage, which must be 
ontrolled ’°y the captain, who shall keep a s tric t 
ccount of a ll cargo loaded and discharged as

usual.”  I  confess that, speaking fo r myself, I  
have had very considerable d ifficulty about this 
small point. I t  only applies to one b ill of lading. 
When I  read the judgment of Channell, J. I  do 
not quite understand what he means when he 
says : “  Consequently the objection taken on 
behalf of the defendants to the ir signature 
fails. The objection would have been good i f  
the captain’s hand did not bind the owners, but, 
fo r the reasons I  have given, I  am of opinion tha t 
the fourth  b ill o f lading is exactly on the same 
footing as the other three.”

I  am very anxious, i f  I  can, to dispose of th is 
matter w ithout differing from Channell, J. at a ll 
about it .  As I  have ju s t read the judgment 
again, and as I  have read clause 12 of the 
charter-party again, I  feel the recurrence of a 
d ifficulty that I  hoped I  had got over. I t  
seems to me tha t the d ifficulty is tha t here 
the owners say tha t they w ill accept certain 
liab ilities i f  certain antecedent conditions are 
performed. One of those antecedent conditions is 
the signing of the b ills  of lading by the captain, 
and they say, “  The charterers hereby agree to 
indemnify the owners from all consequences or 
liab ilities tha t may arise from  the captain signing 
b ills  of lading by the order of charterers or of 
the ir agents.”  I t  seems to me tha t the due per
formance of these conditions is essential here. 
Channell, J. says : “  I  am of opinion tha t the 
effect of the ir so signing—that is W atts, W atts, 
and Co. so signing — they were the time- 
charterers — is exactly the same as i f  they 
directed the captain to pu t his name to the b ill of 
lading, and he had accordingly signed it . ”  I  can 
only say that, s itting  alone, I  should not have 
come to tha t conclusion. I  do not know tha t i t  
makes any real difference whether I  venture to 
differ or express my great doubt, but I  may 
content myself w ith expressing my grave doubt 
as to what to understand by that. I  understand 
that my brethren are disposed to affirm the judg
ment of Channell, J. in  th is respect.

Now, having got rid  of tha t point, I  come to the 
question of construction to which I  have already 
alluded. Clause 4 deals w ith two possible events 
on the happening of either of which i t  shall be 
competent fo r the master to  discharge goods 
intended for Vladivostok either on the ice, or 
at some other safe port or place at the risk and 
expense of the shippers, consignees, or owners of 
the goods and upon such discharge the ship’s 
responsibility shall cease. Now, as I  read these 
words, the earlier inaccessibility arises from  a 
physical reason like the presence of ice which 
has rendered the port inaccessible, or i t  arises 
from  the acts or orders of persons competent to 
do such acts or to give such orders—tha t is in  
the case of a blockade or interdict. Now, here 
comes the second condition, “  Or should entry 
and discharge a t a port be deemed by the master 
unsafe in  consequence of war, disturbance or 
other cause.”  On one side i t  is said that we are 
to read the words “  or any other cause ”  accord
ing to their wide general meaning. According 
to the contention of the other side we are not so 
to read those words, but we are to read them as 
lim ited by the antecedent setting out of the 
particular instances “  war or disturbance,”  and 
i t  is said tha t “  any other cause ”  must be a 
cause ejusdem generis w ith war and disturbance.
I  do not want to attempt to lay down any general
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rule beyond tha t which is necessary fo r the 
decision of th is case. When I  come to deal w ith 
the genus which is suggested by the words “  War 
or disturbance,”  I  th ink  that, according to the 
general rules tha t have been la id  down, one should 
find some common bond between war and d is tu r
bance, and i f  you cannot find any bond between 
war and disturbance, the necessary consequence 
would be tha t you could not l im it the words “  or 
any other cause”  by the doctrine of ejusdem  
generis, because you must find one genus. Now, 
the question is what tha t genus should be. Of 
course, you could make a fa ir ly  wide definition of 
the genus i f  you say tha t the genus includes 
cases presenting such features tha t the master 
may deem the port unsafe in  consequence of 
actions of others making i t  physically unsafe to 
enter or discharge at the port by reason of these 
external actions by these people whether arising 
in  respect of war or whether arising in  respect 
of c iv il disturbance. That is what I  under
stand was suggested, although I  am rather 
afraid I  have not expressed i t  as well as i t  was 
expressed by Mr. Ham ilton. On the other hand, 
i t  is suggested tha t the genus may be wider s till 
— that the genus suggested by the words “  war 
or disturbance ”  is a genus which covers every
th ing which could reasonably be considered as 
a cause of insecurity or presence of danger in  
the case of entry at the port of discharge. The 
objection to the last definition is tha t I  do not 
know tha t you want the words *• or any other 
cause ”  in  such a case; but those at a ll events are 
the two suggestions tha t are made. I  do not feel 
inclined myself to adopt the greater and wider 
genus which was suggested in  one of the cases 
and then pu t by me to M r. A tk in , because Mr. 
A tk in  would not adopt i t  himself. I  do not th ink 
under those circumstances, as th is is a doubtful 
matter as to what the genus ought to be w ith in 
which war and disturbance are supposed to fa ll,
I  ought to  adopt a view which Mr, A tk in , acting 
on behalf of his clients, would not accept. There
fore I  come to the main point which was argued by 
M r. A tk in —namely, tha t the ejusdem generis rule 
does not apply here a t all. We said tha t the 
r ig h t rule is tha t you should p r im d  fa c ie  give to 
the general words which follow the enumeration 
of a series of particu lar words the ir natural wide 
meaning, unless, upon the face of tha t which you 
have to construe, you find some reason to show 
tha t tha t wide construction should not be given, 
but tha t there should be a narrowed construction, 
which is lim ited , or the breadth of which is 
lim ited, by the particu lar words which have been 
enumerated before. That is what he said, and he 
based his contention upon the case of Anderson  
v. Anderson  (u b i sup.). That case, i t  is rig h t to 
mention before one says anything about the judg
ment, was a case of a post-nuptial settlement 
made by a husband upon his wife, under 
which he demised to trustees a leasehold mes
suage, and premises particu larly described in  a 
schedule, and he assigned to them “  a ll the house
hold fu rn itu re , plate, linen, china, glass, and 
tenant's fixtures, wines, spirits, and other con
sumable stores, and other goods, chattels, and 
effects in  or upon or belonging to the said lease
hold messuage.”  In  the schedule the leasehold 
premises were described as “ A  piece of ground, 
w ith  the messuage, tenement, or dwelling-house, 
back buildings, coach houses, stable buildings,

and a ll other erections thereupon.”  I t  was held 
tha t under the general words “  goods, chattels, 
and effects.”  there passed to the trustees car
riages, horses, harness, and stable furn iture, 
in  or upon the coach house and stables. There 
are two passages which I  ought to read in  the 
judgment of Lo rd  Esher. The firs t is th is : ‘ ‘ I  
w ill take firs t the rule, as stated by Lord  Eldon 
in  C hurch  v. M u n d y  (15 Yes. 396, at p. 406). He 
said: “  The best rule of construction is tha t which 
takes the words to comprehend a subject tha t 
fa lls w ithin the ir usual sense, unless there is 
something like  declaration p lain to the contrary.”  
He is there c iting  Lord  E ldon’s words, and then, 
speaking fo r himself, he says, after quoting some 
words of K n ig h t Bruce, Y.O. in  P a rk e r  v. 
M a rc h a n t (1 Y. & 0. Ch. 290): *• Nothing can well 
be plainer than tha t to show tha t p r im d  fa c ie  
general words are to be taken in  the ir larger 
sense, unless you can find tha t in  the par
ticu la r case the true construction of the instrum ent 
requires you to conclude tha t they are intended to 
be used in  a sense lim ited to things ejusdem  
generis w ith  those which have been specifically 
mentioned before.”  Then Rigby, L .J. says this 
upon p. 755 of A nderson  v. Anderson (sup.): “ I  
construe this document in  the same way. The 
doctrine known as tha t of ejusdem generis has,
I  th ink, frequently led to wrong conclusions on 
the construction of instruments. I  do not believe 
tha t the principles as generally la id down by 
great judges were ever in  doubt, but over and 
over again those principles have been misunder
stood, so tha t words, in  themselves plain, have 
been construed as bearing a meaning which 
they have not, and which ought not to  have been 
ascribed to them. In  modern times I  th ink  
greater care has been taken in  the application of 
of the doctrine; but the doctrine itse lf as laid 
down by great judges from  time to time has 
never been varied; i t  has been one doctrine 
throughout. The main principle upon which you 
must proceed is to give to a ll the words the ir 
common meaning ; you are not justified in  taking 
away from them the ir common meaning unless you 
can find something reasonably plain upon the 
face of the document itse lf to show tha t they 
are not used w ith tha t meaning, and the mere 
fact that general words follow specific words is 
certainly not enough.”  Then he cites the same 
decision of K n ig h t Bruce, Y.O. in  P a rke r v. 
M a rc h a n t {sup.), which was cited by Lord 
Esher, and I  can only say, speaking fo r myself, 
that I  th ink  tha t the words of those judgments 
do upon the face of them go some way to 
show tha t the argument of M r. A tk in  was 
righ t. I  want to say tha t th is view which 
was taken by Lord  Esher, Lopes, L .J., and 
Rigby, L.J. is not a, view which has only been 
taken in  th is particular case. I  have here before me 
the decision of Fry, L .J. in  Jersey {E a r l)  v. N eath  
U nion  (22 Q. B. D iv. 555). There, in  construing 
a reservation in  a conveyance in fee of “  a ll mines 
of coal, culm, iron, and a ll other mines and 
minerals whatsoever except stone quarries,”  he 
said, “  I  th ink that the words ‘ a ll other mines 
and minerals whatsoever’ are intended to mean 
tha t which they express, and where you find the 
word ‘ whatsoever’ follow ing as i t  does upon 
certain substantives i t  is often intended to repel, 
and in  th is case does effectually repel, the 
implication of the so-called doctrine of ejusdem
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generis which I  th ink  has often been urged 
fo r the sake of g iving not the true effect 
to the contract of the parties, but a nar
rower effect than tha t they were intended to 
have. That is really the suggestion tha t was 
made here by M r. A tk in  in  his argument. He 
argued to us, speaking of the history of a clause 
of this nature in  a b ill o f lading, tha t really these 
words which used not to  appear in  th is common 
clause—tha t is to say, these words “  or any other 
cause ’ ’—were introduced, and he suggested tha t 
they were of modern introduction, tha t they 
used not to be there, and were pu t in  in  th is  par
ticu la r case fo r the very reason tha t the parties 
wished that th is exception should extend more 
widely than i t  had previously done—that i t  should 
not be lim ited to the particular insecurity which 
w is  caused by war or by a c iv il disturbance. 
He suggested that these words were put in  fo r the 
express purpose of repelling the lim ita tion  of the 
exception to war and disturbance, and things akin 
to war or disturbance, thus making the clause 
apply to every cause of insecurity in  the entry and 
discharge at a port. In  order to enforce that 
contention upon us, he read some passages, which 
by the way I  th ink  he had no rig h t to  read, from 
ocrutton on Charter-parties, in  which he certainly 
gives a history of the growth of th is clause, very 
much of the same character. B u t he gave no 
evidence, and, as fa r as I  can make out, nobody 
was called who, being an expert in  such matters, 
could prove how the clause gradually came to take 
its present shape. I t  was a ground somewhat 
/a 7 upon which Lord Ellenborough acted in 
S u lle n  v. B u t le r  (5 M . & S. 461), where he 
pointed out tha t the court could not accept 
one of the arguments pu t before them because 
ot the history of the clause, which showed 
that underwriters and shipowners had long 
accepted the clause as having a particular 
meaning. Now, there are many other cases which 
J nave looked at, but which I  did not th ink  i t  
necessary to bring into court w ith me, which show 
that the s tric t application of the ejusdem generis 
rule as lim itin g  the general words to something 
akin to the antecedent enunciation of particular 
Words, has been much less frequently applied of 
ate years than i t  used to be. I t  is unnecessary 

t ° r  me to cite those cases, bscause I  do not th ink  
nnybody questions the fact. B u t the real contest 
comes in  here.

In  Anderson  v. Anderson (sup.) there cannot be 
■my doubt about what the Court of Appeal laid 

own, and, of course, unless there is some other 
ecision of equal authority, we are bound by that 
ecision unless the facts and circumstances are 

i/norent.  ̂Undoubtedly the court in  that case held
at p rim d  fa c ie  you must treat the general words, 

ven when following the antecedent enumeration
, .ParIm iila r cases, as having the ir wide appli- 

a ion and construction, and not narrow them by 
■ antecedent words. B u t my d ifficulty arises 
T j  s way. I  have in  my hand Maxwell on the 
J-merpretation of Statutes (4th edit.), but I  am not 
th a t^ r^0 rea^ anything tha t he says as au thority 
bor l- u Can ac.k .uP°n, I  am only going to use the 
jj *  because i t  is a convenient frame on which to 
ref ® a series of cases to which I  propose to 
wbni says P- 499 : “  There is no doubt 
yj„ ,.ev®r  Ina t the general word which follows 
as Cli i ar an<̂  specific words of the same nature 

melt takes its meaning from them and is

presumed to be restricted to the same genus as 
those words; or, in  other things, as compre
hending only things of the same kind as those 
designated by them, unless, of course, there be 
something to show that a wider sense was 
intended.”  I t  w ill be observed tha t the course of 
reasoning which is adopted there exactly inverts 
what Lord  Esher, M  ft., Lopes and Rigby, L .JJ . 
say is the proper way in  which to approach the 
matter. They approach the matter by saying 
tha t you must give these general words, even 
when follow ing the particular enumeration, the 
natural meaning unless there is something that you 
could find in  the instrum ent to be construed which 
should prevent your doing so. Mr. Maxwell’s 
book in  the passage cited above shows tha t you 
ought to begin by assuming tha t the general 
words are lim ited by the immediately preceding 
particu lar words, unless you can find something 
on the face of the instrument which ought to lead 
you to refuse to apply the ejusdem generis rule. 
It. is no good c iting many authorities upon this 
point. The firs t which I  shall cite is Fenwiclc v. 
Schm alz  (3 Mar. Law. Cas. O. S. 64 (1868) ; 18 
L. T. Rep. 27; L. Rep. 3 0 . P. 313). I  am now 
going to cite from the judgment of S ir James 
Shaw Willes, who has always been recognised as 
one of the greatest lawyers who ever sat as a judge 
in  the English courts, and who, from his experience 
at the Bar and on the Bench, had an unrivalled 
experience in  the construction of commercial 
documents. In  that case the defendant agreed 
by charter-party to load the p la in tiff's  ship w ith 
coal in  the regular and customary turn , 11 except 
in  cases of riots, strikes, or any other acci
dent beyond his control ”  which m ight pre
vent or delay her loading. To an action 
fo r breach of the above covenant in  the 
charter-party the defendant pleaded tha t he was 
prevented from loading the vessel by a snowstorm, 
which rendered i t  impossible to bring the cargo 
to the agreed place of shipment. I t  was held on 
demurrer tha t the snowstorm was not an accident 
w ith in  the meaning of the exception, and tha t 
the plea was void. Willes, J. said in  the course of 
the argument, on p. 315 : “  I  should have thought 
tha t the words ‘ other accidents ’ meant accidents 
ejusdem  _ generis w ith riots and strikes, in  which 
human instrum entality is concerned.”  That is 
very like the suggestion tha t was made here by 
Mr. Ham ilton as to the genus, i f  I  recollect righ tly . 
In  delivering judgment W illes, J. says : “ la m  of 
opinion tha t the p la in tiff is entitled to judgment. 
This was a contract to load in  a reasonable time 
except in  cases of riots, strikes, or any other 
accidents beyond the defendant’s control which 
m ight prevent or delay her loading. The vessel 
appears to have been in  her tu rn  to load, and the 
time went by during which we must assume she 
should have been loaded, i f  nothing had 
happened.”  Then he says : “  The defendant says 
tha t the cause of his delay was a fa ll of snow. 
Was the snowstorm, however, ‘ an accident beyond 
the control ’ o f the defendant ? No doubt i t  was 
beyond his control, but was i t  an accident P I  
th ink  not, because an accident is not the same as 
an occurrence, bu t is something tha t happens out 
of the ordinary course of things. A  fa ll of snow 
is one of the ordinary operations of nature, and 
is an incident rather than an accident ; and there
fore, w ithout going in to  the rule tha t general 
words are to be restricted to the same genus as
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the specific words which precede them, I  th ink  
th is natura l occurrence did not come w ith in  the 
terms of the exception in  the charter-party. I  
have read the judgment, and i t  is quite true that 
when W illes, J. comes to his judgment he does 
not give his decision upon a ground which does 
not involve the propriety of the application of 
the ejusdem generis rule, bu t the lit t le  passage 
tha t I  read in  the course of the argument 
leaves no doubt as to what W illes’, J . view was, 
and i f  there had been a rule of construction 
by which you ought p r im d  facie  to give 
the general words following the preceding par
ticu la r words the ir wide un lim ited construction, 
you may be quite sure tha t W illes, J . would not 
have made tha t observation which I  have jus t 
read. B u t th is is only one of a series of cases.
I  am not going to read them now, although 1 
had the actual authorities in  the great bulk of 
the cases out th is morning myself to look at. 
They are cases which really do not show the 
slightest trace of a rule tha t you must begin 
by assuming tha t the general words have_their 
wide natural meaning, notw ithstanding the ir toi- 
lowing preceding particular words, unlim ited by 
those particu lar words, unless you find on the 
tace of the instrum ent something tha t justifies 
your application of th is ejusdem generis rule. 
Then Maxwell goes on at p. 507 and says: Ot 
course, the restricted meaning which p rim arily  
attaches to the general word in  such circum
stances is rejected when there are adequate 
grounds to show tha t i t  was not used in  the 
lim ited order of ideas to which its  predecessors
belong.”  „ „

I  say tha t th is series of cases are a ll cases 
which go to show tha t the true rule is that 
which is mentioned here on this page, which 
shows tha t the restricted meaning is the 
meaning which prim arily  applies. Now, that 
beino- so, he cites his authorities, which 
th in k  I  ought to mention, in  which tha t order of 
reasoning is adopted. One is Gibbs v. Lawrence  
(30 L . J. 170, Oh.), and i t  is a judgment of Wood, 
Y.C. I t  w ill be seen tha t Wood, Y.C. deals with 
the whole case upon the basis tha t th is proposi
tion  tha t p rim arily  you are to treat the general 
words as lim ited  by the preceding words is the 
r ig h t sequence of thought. “  I  th ink  the cases, 
says Wood, V.C., “  which are very numerous on 
th is  subject, have some common principle upon 
which they a ll seem to have been decided, and 
which is not difficult of application w ith  refer
ence to g ifts  in  general.”  O f course, i t  is more 
d ifficu lt o f application when you come to a con
trac t and remember tha t Anderson  v. A n d e r
son {sup.) was a case of a g ift by a husband 
by a settlement on his wife, the words 
following a specific enumeration being confined 
to things ejusdem generis. I  have been so long 
dealing w ith  th is matter tha t I  w ill not read the 
judgment at length, bu t he does deal w ith the 
matter at very considerable length, and nowhere 
gives a h in t tha t you are to start on the assump
tion  tha t the general words have the ir wider 
natural meaning, unlim ited by the preceding 
words, unless and u n til you find something 
w ith in  the four corners of the document which 
compels you to take another view.

Under these circumstances I  am not prepared 
to say tha t the construction which has been put 
by Channell, J. on these words is wrong. In

th is  case i t  is quite possible tha t another con
clusion m ight have been arrived a t i f  there 
had been evidence of experts showing the way 
in  which th is clause had previously been 
accepted by underwriters, and by shippers 
and shipowners and others interested m these 
matters. B u t there was no such evidence. I  
should like  to say one word on one argument ot 
Mr. Ham ilton tha t these words “  deemed by the 
master”  required the master to exercise his 
personal discretion, as to which I  quite agree, 
and tha t he really threw up his conventional 
ju risd iction to determine this question, and 
handed i t  over to the time charterers. I  do not 
th ink  the evidence shows tha t at all. Under these 
circumstances I  have only to say tha t th is appeal 
must be refused, and tha t the appellants must 
pay the costs of th is appeal.

Pa e w e l i , L .J .—In  my opinion Channell, J. 
has come to a r ig h t conclusion. The firs t point 
dealt w ith  by M r. H am ilton—and I  w ill take the 
points in  the same order— was his finding of fact 
tha t the port was not inaccessible. Clause 4 of 
the b ill of lading is divided in to  two heads. The 
firs t is, “  Should a port be inaccessible on account 
of ice, blockade, or in terd ict ”  ; the second is, “  Or 
should entry and discharge at a port be deemed 
by the master unsafe in  consequence of war, dis
turbance, or any other cause.”  In  my opinion 
the firs t part deals w ith a matter of fact common 
to a ll the world, and not peculiar to this particular 
vessel—tha t is to say, the inaccessibility is to be 
determined by the fact whether vessels could or 
could not get in, and not whether the particular 
vessel could or could not so get in. Vladivostok, 
i t  is well known, is ice-bound during a certain 
portion of the year fo r vessels sailing to that port, 
and th is points to the fact tha t the port would be 
ice-bound and inaccessible to a ll persons at a par
ticu la r period. On the evidence here, four vessels 
during the three material days—viz., between the 
12th Feb. and the 15th Feb.—got in to Vladivostok 
and eight or nine got out. In  my opinion Chan
nel], J. was quite r ig h t when he held as a matter 
of fact tha t the port was not inaccessible.

The second point is th is question of ejusdem  
generis. I  have fe lt myself considerably em
barrassed by the superfluity of authority on 
the question, and the conclusion tha t I  have 
arrived at I  w ill pu t as shortly as I  can. 
The rule of ejusdem generis is merely one 
of the rules of construction applied by the 
court fo r its  own assistance in  construing 
documents. I t  is perhaps not desirable in  the 
construction of Acts of Parliament and mer
cantile documents to cite authorities on wills, 
because a testator is of his own bounty doing 
what he pleases, and there is no presumption that 
he w ill not be capricious. In  an A c t of Parlia 
ment or a mercantile document you start w ith 
the presumption tha t business men do not 
intend to do anything absurd and so you have 
some lit t le  guide at any rate. B u t however you 
may regard it, i t  is in  a ll cases a question of 
construction. Now, there is no room for any 
application of the doctrine of ejusdem generis 
unless you find what is sometimes called a genus, 
which I  w ill call a class or category. I  th ink  I  
had better say category because “  class g ift has 
a technical meaning in  w ills and m ight lead to 
confusion. Unless you can find a category there 
is no room fo r the application of the doctrine ot
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ejusdem generis, and to  my m ind A nderson  v- 
A nderson (sup.) is inapplicable on the ground tha t 
there really was no category at a ll in  the case. 
That case is an illustra tion  of this doctrine, and
1 th ink  tha t is what Lord  Esher meant. I f  you 
once find clear unambiguous words of g if t  in  
general terms, you cannot cut those words of 
general g if t  down by an enumeration of pa rti
culars preceding or following. You have there 
on the construction of tha t document to my 
mind as clear an intention to give a ll the chattels 
and effects in  and about not only the house, to 
which i t  was intended to be restricted, bu t the 
stables themselves which were actually mentioned 
in  the schedule. I t  would have been a very 
strong th ing to say tha t you can cut down the 
ordinary meaning of the words of general g ift in  
an unambiguous sentence by reference to an 
enumeration of particulars. I t  is perhaps rash 
to say so in  face of the fact tha t the court did 
ta lk  about ejusdem generis, but, to  my mind, the 
true doctrine of ejusdem, generis was excluded 
altogether, and i t  was not a case tha t the doctrine 
is not to be applied because i t  is a bad doctrine, 
but that i t  was not to be applied because the c ir
cumstance of the particular case did not admit of 
it. I  cannot believe tha t Lord Esher could have 
intended in any way to w hittle  down the doctrine, 
because I  find tha t he himself in  the same year, 
in  the case of F u lle r  v. B lackpoo l W in te r  Gardens 
Com pany L im ite d  (73 L . T. Rep. 242; (1895)
2 Q. B. 429), a case which I  had occasion to refer to 
a week or two ago, applies the doctrine of ejusdem  
generis to the Dramatic Copyright A c t and cuts 
down the generality of the word “  entertainment ”  
by the application of tha t doctrine to something 
of the same kind as the particu lar words. More
over, the case of Anderson  v. A nderson (sup.) has 
been referred to in  the Court of Appeal in  the case 
of S tockport Bagged and In d u s tr ia l B e fo rm a to ry  
Schools (79 L . T. Rep. 507; (1898) 2 Ch. 637) which 
case was also on the construction of the words 
‘ any cathedral, collegiate, chapel, or other 

schools ”  in  sect. 62 of the Charitable Trusts A ct 
1853. The words “  other schools ”  were cut down 
so as to be ejusdem generis w ith those immediately 
Preceding. The tru th  is tha t you have firs t of 
all to  find tha t the document w ith which you are 
dealing contains a category properly so called. 
I f  you have once determined tha t there is a cate
gory you then have to ascertain which are the 
items which fa ll w ith in tha t category. Taking 
the words in  the present case. “  in consequence of 
War> disturbance, or any other cause,”  Mr. A tk in  
a® I  followed him was driven to say tha t “  any 
other cause”  meant any other cause of any 
nature or k ind whatsoever, whether w ith in  or 
akin to the preceding words “  war ”  or “  dis
turbance ”  or not. Now the difficulty of doing
hat when you have got what is apparently a 

°|ear category to begin w ith and not absolutely 
clear unambiguous general words to follow is 
hat you thereby violate a rule of construction, 
ecause you strike out and render meaningless 
wo words which are inserted presumably fo r the 

P^pose of having some meaning. Really i f  Mr. 
oth  n keen able to suggest some matters 

her than disturbance by violent human inter- 
eience which are ejusdem generis w ith war and 

h* f i rbance, i t  would be another th ing altogether, 
ut he has not. He is driven to say that i t  means 
very other cause, and Smith, L .J . in  the case of 
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B e B ich a rd so n  and Sam uel (uh i sup.), where he 
was dealing w ith a charter-party—i t  was a lock
out case—says th is : “ In  my opinion the clause 
cannot be intended to cover a ll acts of the agent 
which he has carried fo r his own purposes. Of 
course there must be some lim ita tion  pu t upon 
these words, otherwise the words tha t precede 
would be mere surplusage. In  my opinion this 
clause must be read as covering exceptions ejusdem  
generis w ith those tha t precede i t . ”  That, as I  
understand, is the meaning of the Court of 
Appeal in  another case which was cited to us of 
Baerselm an  v. B a ile y  (slip.). The same reason 
to my mind is apparent in  both judgments in  
tha t case. I t  is sufficient to refer to the judg 
ment of R igby, L .J., where at p. 304 of (1895) 
2 Q. B. he says th is : “  D uring the argument I  
was disposed to put the lim ited construction 
upon the words ‘ or otherwise,’ which is sug
gested in  the la tte r part of the judgment of 
the court in  N o rm a n  v. B in n in g to n  (sup.), prob
ably because I  did not recognise how much 
lia b ility  would remain i f  the wider construction 
is adopted” —meaning as I  understand i t —“ I f  
there had been nothing else, and you had had to 
say i t  means every other conceivable cause, then I  
should not have adopted th is construction, but 
inasmuch as you do suggest a category containing 
other things beyond the lim its  of those suggested, 
and yet short of everything you can th ink  of, you 
have got a category, and the question is whether 
i t  is w ith in that category or not, and you do not 
restrict i t  necessarily to the two words which 
immediately precede, because you have found 
something else.”

Now, i f  the words in  th is case had been “  in  
consequence of war, disturbance, or any other 
cause whatsoever, whether sim ilar to those 
preceding or not,”  there would have been no 
room for argument, because you would have got 
an illustra tion  of what I  began w ith, tha t there 
is no real categoi'y at a l l ; i t  is universality, 
and not a category ; i t  is the whole range of 
causes. But, inasmuch as you have simply the 
words “  any other cause,”  which are ambi
guous, then to my mind the rules which I  
understand have been laid down fo r many years 
do apply. I  w ill take the rule as stated by Lord 
Tenterden in  a case on the construction of 
statutes (S a n d im a n  v. Breach, 7 B. & C. 96, at 
p. 100), where he says: “  Where general words 
follow particular ones, the rule is to construe 
them as applicable to persons ejusdem generis.”  
The same rule was applied by the court in 
Beg. v. C lew orth  (4 B. & S. 927), where again 
was in  question the construction of a statute 
enacting that no tradesman, artificer, work
man, labourer, or other person whatsoever 
shall do or exercise any worldly labour, and so 
on, on the Lord ’s Day. Cockburn, C. J. says: 
“  Then there is a general expression ‘ other person 
whatsoever,’ but, according to a well-established 
rule in  the construction of statutes, general terms 
following particular ones apply only to such 
persons or things as are ejusdem generis w ith those 
comprehended in  the language of the Legisla
ture. Crompton, J. and Blackburn, J. both 
agree. I f ,  therefore, you once arrive at the fact 
tha t there is a category then these old rules still 
apply. I  do not call them old except in  the sense 
tha t they have come down to us from generations 
ago and s till remain in  fu ll force, as is shown by

Q
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the case of Baerselm an  v. B a ile y  (sup.) tha t I  have | 
ju s t referred to. Lord Esher never would have 
intended to overrule or to attem pt to overrule any 
of those. I f  you once get your category, then 
you have to ascertain in  the best way you can 
what is the extent of the lim it which you are to 
apply. I f  no lim it can be suggested other than 
tha t which is naturally to be inferred from the 
preceding words specified, and apparently specified 
fo r tha t purpose only, and the only alternative is 
to  strike those words o u t; then, in  my opinion, 
the general rule which I  have read from two of 
these cases does s till apply.

Now, in  the present case I  myself applying 
tha t rule, should have held tha t you were 
restricted to the immediately preceding words 
“  war ”  and “  disturbance ”  and the category 
would contain war and disturbance and other 
violent acts attributable to human agency. I  
th ink  in  th is particular case tha t is fu rthe r 
assisted by the reference to “  ice ”  two lines above 
in  the same clause. I t  seems to me almost 
impossible to impute to the contracting parties 
an intention to insert the word “ ice ”  when they 
have said “  should the port be inaccessible on 
account of ice, blockade, or in te rd ic t ’’—that is, 
ice and warlike operations—having omitted i t  
(though intending i t  to  apply) in  the very next 
paragraph “  or should entry and discharge at a 
port be deemed by the master unsafe in  con
sequence of war, disturbance, or any other cause,”
I  th ink  ice was intentionally omitted there 
because i t  was not intended to apply. The result 
is that, in  my judgment, this clause is to be 
construed according to the doctrine of ejusdem  
generis, and that the expression “  any other cause”  
is so restricted.

The th ird  point is a simpler one, and I  would 
simply say tha t I  agree w ith Cbannell, J. in  th ink 
ing that errors of judgment do not include in  this 
case a mistake in  construing the bills of lading. 
The other point is one upon which my Lord fe lt 
more doubt. Again, I  see no reason myself to differ 
from Channell, J., who has taken the view that, I 
inasmuch as the charterers, instead of directing, 
as they were entitled to do, the captain to sign, 
signed i t  themselves fo r the captain, they 
were well w ith in  the ir rights. I  cannot see 
tha t any hardship arises, because they, the 
charterers who have done this under the b ill 
of lading, have agreed to indemnify the owners 
from all consequences. Whether they held the 
captain’s hand, as Channell, J. suggests, and 
guided it,  or whether they wrote i t  themselves 
fo r the captain, appears to me to be immaterial. 
The result is that, in  my opinion, th is appeal 
fails. There is one other point tha t I  ought to 
mention, as my Lord referred to it .  I  would only 
say tha t I  am not satisfied in  this particular case 
tha t the captain did surrender the discretion tha t 
was given to him under clause 4 to discharge at 
some other safe port or place, bu t I  w ill also add 
tha t as at present advised I  th ink  he was bound 
to exercise tha t discretion fa ir ly  as between both 
parties, and not merely to do his best fo r the 
shipowners, his masters, disregarding altogether 
the interests of the charterers.

K e n n e d y , L. J.—I  am of the same opinion, and 
I  w ill the more shortly, after the very fu ll judg
ments tha t have been delivered, state my view 
upon the points that have been dealt with, because 
they are points of general interest, and not merely

points arising in  this particular case. W ith  regard 
to the firs t question which I  need only refer to, that 
of the va lid ity  of the signature of the b ill of lading 
signed, not by the captain, but by the charterers 
fo r the owners and captain, I  have shared very 
much the feeling of doubt which Vaughan 
W illiams, L .J. has expressed, but upon the whole 
I  have come to the conclusion tha t the judgment 
of my brother Channell is righ t. Having said 
tha t I  fe lt a doubt, I  th ink I  ought to say how 
tha t doubt has been resolved. I t  does not lie in  
the mouth of the present defendants to deny the 
authority of the signature as one made on behalf 
of the captain and owners, because they have 
themselves by the contract agreed that the captain 
shall act as the charterers shall direct, and 
therefore as against them a signature which the 
charterers have made as on behalf of the captain 
and owners must, I  th ink, as against them be 
treated when they are sued by the shippers who 
put the ir goods on board as a signature which 
they "annot repudiate, because they gave the 
charterers, in  the express terms of their contract, 
the r ig h t of directing the signature to the docu
ment to be made, and therefore must be taken 
impliedly to have given both as against the captain 
and against themselves an authority to the char
terers to sign on behalf of either or both of 
them. W ith  regard to the other short and 
comparatively easy question as to whether or 
not error in  judgment includes the miscon
struction by the captain of the mercantile 
document by which he was bound, I  add nothing 
to what has been said. I t  seems to me clear tha t 
error in  judgment could never be intended to 
mean misconstruction of the document. I t  
means an error which certainly does not 
include a mistaken view of the legal rights 
relating to the duty to the shippers under the 
charter-party or b ill of lading. I  also th ink  w ith 
my brother Channell tha t the error in  judgment in 
merely going back to Nagasaki, as pleaded, would 
not in  itse lf be sufficient to excuse that which was 
really the act which did the mischief—namely, 
discharging the goods a t Nagasaki, as Mr. 
Ham ilton pointed out.

I  then come to the points which are more 
materia], and I  desire carefully to express my 
view as to these mercantile matters which come 
in to  discussion. Inaccessibility is a question 
of fact. As something was said, i f  I  followed 
it, by Farwell, L  J., which, speaking w ith 
great respect, I  desire fo r myself to qualify, 
I  would say tha t I  do not th ink  inaccessibility, 
as a fact, excludes reference to a particular ship. 
I t  means inaccessibility fo r a ship such as this. 
For example, inaccessibility m ight be one thing 
fo r a steamer and another th ing fo r a sailing 
ship, but, subject to that, i t  is a fact, relating to 
the conditions existing which affect the access 
of the vessel to the port fo r which she is 
destined, and i t  means, i t  appears to me, either 
something which is a permanent obstacle to 
access, or i f  the nature of the obstacle is not 
absolutely permanent, i t  means an impossibility 
of access in  iespect of the duration of time which 
is so fa r lasting as to make the delay of the ship 
u n til the obstacle shall have ceased to exist, a 
delay which would practically and in a mercantile 
sense frustrate the adventure of the charter- 
party. That state of things has been found by 
my brother Channell not to have existed here.
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Ifc is not a question which under the terms of the 
b il l  o f lading was a question fo r the opinion of 
the captain, but i t  is a question of fact to be 
decided, I  th ink, upon the principle which I  have 
stated, and in  finding, as he did, tha t the inac
cessibility did not exist, I  th ink  Channell, J. was 
perfectly right.

Now comes the matter which is really, to 
my mind, the only difficult matter among the 
larger points in  th is case. We have to construe 
and construe carefully the 4th clause of the 
b ill of lading : “  Should a port be inacces
sible on account of ice, blockade, or interdict, 
or should entry and discharge at a port be 
deemed by the master unsafe in  consequence 
of war, disturbance, or any other cause, i t  shall 
be competent fo r the master to discharge,”  
and so on. There are two limbs or conditions 
to the process in  the sentence: first, one of fact, 
should a port be inaccessible fo r three definite 
causes operating to prevent his going in  
Secondly, one of opinion of the master, should 
he deem entry and discharge unsafe. We have 
only got in  regard to this question as i t  is called 
of ejusdem generis to deal w ith the second 
umb of the sentence. W ith  regard to ejusdem  
generis, the very expression shows tha t what you 
have to look to is a genus. The doctrine of 
treating words which m ight, under certain c ir
cumstances, have a wider meaning as being 
restricted, is when you use tha t phrase, tha t you 
find them to be according to the true construction 
of the expression words belonging to the same 
genus as words which are to be found in the 
immediate context. I  am content, w ithout going 
into the references to earlier cases, to take the 
statement of law given in  the House of Lords 
by Lord Halsbury as regards “  two rules of con
struction, now firm ly  established as part o f our 
aw> which may be considered as lim itin g  general 

^ords. “  One is, tha t words, however general, may 
e lim ited w ith respect to the subject-matter in 

relation to which they are used ; the other is that 
general words may be restricted to the same 
genus as the specific words which precede them.”  
-hose are the statements made very clearly and 

tersely by Lord Halsbury in  giving judgment in 
flames and  M ersey M a r in e  Insu rance  Com pany  

nnd H a m ilto n , F raze r, and Co. (sup.), and sim ilar 
anguage is used, especially in  the judgment of 
ord Macnaghten. In  th is particular case have 
e any words tha t immediately precede ? I t  is 
•ear Jjhat the lim b of the sentence does commence 
!th the word “  or.”  I t  is, “  should entry and dis- 

i arSe at a port be deemed by the master unsafe
consequence of war, disturbance, or any other 

t w e- Ttie context therefore is that lim b and 
w at ‘ mb only. Is  there a genus in  the words 
., L  ?nc* disturbance, which are the two words 
m-Q j I  th ink  there clearly is. I t  has been ex- 

ssed by Vaughan W illiam s, L .J. in  the words 
e ,an\a n 'hstrum entality ”  and i f  i t  is needed to 
in ^bd them at a ll I  should have said “ human 
reí>nlUt? ^ lfcl?^t •5, ac^ n8 either in  an orderly and 
ir ra  ias“ on, as war, or in  a disorderly and 
suol?U • , k“ 011’ as disturbance, rio t, or mutiny,”
ha« v,as 111 we know, as a matter of history, 
g0' _ aPPened at Vladivostok. Now, tha t being 
gennU lave tha t which is requisite—namely, a 
founH* Y?U 'vould n° t  have found i t  had you 
dueed a tr  a ■ wor<^  su°h as snowstorm, in tro- 

• Had i t  been “  In  consequence of war,

disturbance, or w inter snowstorms,”  you would 
have had then no genus of a kind which you 
could recognise, because i t  is too wide to say 
tha t genus means anything tha t prevents the 
vessel entering. You would have had three 
different things followed by the words “  or any 
other cause.”  Speaking fo r myself I  should have 
said i t  was impossible then to treat “  any other 
cause ”  as meaning any other than such cause as 
m ight cause nnsafety to the ship, whatever the 
nature of tha t cause m ight be. But when you 
have a genus in  the words “  war ”  and “  dis
turbance ”  you then, I  th ink, ought to be guided 
in  the way in  which i t  has been decided in  many 
cases that the courts should be guided in  con
struing words. I  referred to tha t when I  was 
pointing out th is case to M r. A tk in . I t  is 
dwelt upon s till more fu lly  by Lord Halsbury 
at p. 491, when he is pointing out what he thinks 
is the mistake in  the earlier judgment in  West 
I n d ia  and P a n a m a  Telegraph Com pany v. Hom e  
and C o lo n ia l M a r in e  Insu rance  Com pany  (4 Asp. 
Mar. Law. Oas. 341 (1880;; 43 L . T. Bep. 420; 
6 Q. B . D iv. 51). The mistake of the judgment 
was that, instead of looking fo r a genus, they 
looked fo r analogy, which is wrong. You must 
firs t find a genus and then find whether or not 
the words tha t follow are applicable to the 
species enumerated belonging to the one genus 
but not to the analogy. In  the same way Lord 
Macnaghten, in  the passage at p. 206 of 6 Asp. 
Mar. Law. Cas. in  Thames and  M ersey M a r in e  
In su rance  Com pany v. H a m ilto n , F ra ze r, a nd  Co., 
says: “  According to the ordinary rules of 
construction these words ”  —■ the words in  the 
particu lar case — “  must be interpreted w ith 
reference to the words which immediately pre
cede them. They were no doubt inserted to 
prevent disputes founded on nice distinctions. 
Their office is to cover in  terms whatever may be 
wuthin the sp irit o f the cases previously enume
rated, and so they have a greater or less effect as 
a narrower or broader view is taken of those cases.”  
In  tha t case i t  was argued tha t perils of the sea 
practically meant perils of any kind affecting 
people on the sea, and that was rejected. Here 
you have no difficu lty of tha t kind, because the 
only preceding words in  the same context are 
“  war ”  and “  disturbance,”  which are of the same 
genus in  the sense tha t they both represent violent 
human action, orderly or disorderly, possibly 
rendering the entrance or discharge of the cargo 
insecure, and under those circumstances i t  seems 
to me tha t you have every requisite here fo r 
finding as the learned judge below has found, 
tha t you have got the genus. Ice does not belong 
to tha t genus. A part from  that which Farwell, 
L .J . pointed out, which was tha t one would 
have expected, as ice was used in  the other lim b 
of the sentence, i f  i t  was really intended to 
introduce something so different from war and 
disturbance, ice would have been specified, you 
are really bound in  my view to look at the 
clause as i t  stands, and so standing i t  represents 
a genus to which these more general words 
tha t conclude the clause are properly refer
able. Under those circumstances i t  appears 
to me tha t the decision which was given by the 
learned judge is perfectly rig h t and reasonable, 
as my brethren have also shown upon the autho
r ity  of the cases, these being properly understood, 
and the particular documents in  the ir nature
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considered, although sometimes an apparent 
variation has existed. I  have no doubt at any 
rate according to mercantile documents tha t the 
judgment below is right.

The shipowners appealed to the House of 
Lords.

J . I t .  A tk in ,  K.C. and Lew is  N oad  appeared 
the appellants.

J . A . H a m ilto n , K.O. and A . A d a ir  Roche 
the respondents.

The same arguments were used and the same 
authorities cited as in  the courts below.

J. R . A tk in , K.O. was heard in  reply.
A t the conclusion of the arguments the ir Lord- 

ships gave judgment as fo llow s:—
The L ord  Ch a n c e l l o r  (Loreburn). — M y 

Lords : I  am clearly of opinion tha t th is judgment 
ought to  be affirmed. W hat took place was this. 
A  vessel went from Middlesbrough to Japan to 
deliver most of her cargo, and then she was to go 
forward to 'Vladivostok. When she arrived 
w ith in  fo rty  miles of V ladivostok she found 
tha t she could not get in to  the port by reason of 
ice. There was some danger to her propeller, 
i t  is said, from  ice. There was also some fear— 
rather a vague fear—of submarine mines, and 
there was some danger, i f  the wind changed, from 
a lee shore. The vessel tried fo r three days in  
vain to get through the ice and then went back 
to  Nagasaki, and, by order telegraphed from 
England, there discharged her cargo. The next 
day after her tu rn ing back the ice cleared off, the 
access was as safe as ever i t  was or ever w ill be, 
and other vessels entered there, while th is vessel 
went back to Nagasaki, and i t  is asserted that she 
was entitled to do so. Is  th is conduct justifiable 
w ith in  the terms of the fourth  clause of the b ill 
of lading? Was the port of V ladivostok “ in 
accessible ”  on account of ice ? A t the moment 
and fo r two or three days, undoubtedly i t  was; 
bu t the meaning of th is b ill of lading, in  my 
opinion, is tha t the port must be inaccessible in  a 
commercial sense, so tha t a ship cannot enter 
w ithout inordinate delay. There is no ground 
whatever fo r saying tha t a delay of three days on a 
journey so long as the one from England to Japan 
could be regarded as inordinate delay.

The next point taken was tha t by the b ill 
of lading she m ight discharge a,t the nearest 
port, “  should the entry and discharge at a 
port be deemed by the master unsafe in  con
sequence of war, disturbance, or any other 
cause.”  That, also, does not mean unsafe at 
the moment, but i t  means unsafe fo r a period 
which would involve inordinate delay. The 
master never decided tha t the port was unsafe in  
tha t sense, and never could have decided anything 
of the kind. Accordingly, the shipowner is not 
entitled to the benefit of those words either. 
Then i t  was said that there was an error of judg
ment w ith in  the second clause of the b ill of lading 
I  th ink  tha t i t  is inapplicable. I  do not see that 
the master ever exercised his judgment upon 
either of those points. W hat he did was this : He 
thought (no doubt, admittedly, acting in  good 
faith) tha t he could go back; and he went back. 
He simply broke his contract—tha t is a ll that he 
did. The other point—namely, tha t one of the bills 
of lading was signed by Messrs. W atts instead of

by the captain, to  my mind is destitute of va lid ity  
in  law, and even more destitute in  merits. I f  the 
captain had been directed to sign it, he was 
obliged to sign it. The point is a merely technical 
point, tha t the proper signature was not there. 
As a matter of fact, I  should be very sorry to lay 
down any rule tha t under such a contract the 
charterer or shipowner could always s ign ; but I  
am not satisfied tha t the captain did not know 
perfectly well of th is signature and sanction it.
I  th ink  tha t there is absolutely nothing in  that 
point also. Accordingly I  am of opinion tha t this 
appeal should be dismissed w ith costs.

Lord  M a c n a g h te n .—My Lo rds : I  agree w ith 
my noble and learned friend on the Woolsack on all 
the three points. One of them I  th ink  ought not 
to have been raised, and about tha t I  w ill not say 
anything. W ith  regard to the other two, after 
the very fu ll and able arguments which we have 
had, I  th ink tha t the judgments of Channell, J. 
and the Court of Appeal are quite righ t. I  do 
not th ink tha t the port of V ladivostok was inac
cessible w ith in  the meaning of the documents, as 
a matter of fact, although the captain could not 
make his way there through the ice fo r three 
days. I  do not th ink tha t he was justified in  
giving up the attempt after so short a tria l, con
sidering tha t he had plenty of coal on board, and 
I  do not th ink  that, having regard to the fact 
tha t the whole of the fre igh t had been paid in 
advance, he was justified in  landing the goods at 
Nagasaki. W hile  the goods were s till on board 
he heard tha t the port of V ladivostok was 
accessible, and I  th ink  that he was bound to 
prosecute his voyage to th.e destination mentioned 
in the bills of lading. As regards the last point,
I  th ink  tha t the rule of ejusdem generis applies as 
la id down in  Thames and  M ersey M a r in e  I n 
surance Com pany  v. H a m ilto n  (u b i sup.), and I  
prefer to take the settled rule on a point of 
tha t sort from  a case which did deal w ith bills 
of lading and shipping documents rather than 
from cases tha t dealt w ith  real property and 
settlements. On the whole I  th ink  tha t the 
appeal ought to be dismissed.

Lord J a m es  of HEREFORD.— M y Lords: The 
main question in  this case is entirely, I  th ink, one 
of fact, and I  concur in  the judgment which has 
ju s t been delivered by my noble and learned 
friend Lord  Macnaghten on that point. I t  seems 
to me tha t the master when he gave up the attempt 
to enter Vladivostok and went to Japan, and 
there delivered his cargo, was acting in  the in te r
ests of the shipowners so as to get rid  of the 
burden of that cargo, and not in  the interests of 
the charterers. H e did not wait the time which 
a person acting in  the interests of the charterers 
would have waited near the mouth of the river to 
see whether the ice did or did not pass away. I f  
he had done so fo r a short time, or a reasonable 
time, none of this litiga tion  would have arisen. 
As I  have said, fo r the reasons given by my noble 
and learned friend, I  concur in  the judgment 
proposed.

Lord D u n e d in .—M y L o rd s : The appellants 
were bound by at least three of the bills of lading 
to deliver th is cargo at Vladivostok. Adm ittedly 
they did not do so, but delivered i t  a t Nagasaki. 
They must, therefore, be liable in  damages for 
the failure, unless they can show tha t they are 
excused in  respect of any of the exceptions in the
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t i l ls . Their principal defence was based on art. 4, 
the terms of which I  need not again read to your 
Lordships. They plead the protection of both 
members of the clause. As to the first, have they 
shown that de fa c to  Y ladivostok was inacces
sible on account of ice ? I t  is obvious tha t inac
cessibility must be judged of reasonably. Here 
the practical inaccessibility lasted but three days, 
and, though the captain may have been righ t, in  
view of the danger of his anchorage under the lee 
of Askold Island, to give up the attempt to enter 
Yladivostok when he did, I  see no reason why he 
saould not have renewed his attempt when the 
weather conditions changed, as they did on the 
very next day. As to the second part of the 
clause, I  have come, after consideration, to agree 
w ith the learned judges of the Court of Appeal in  
th ink ing  tha t “  any other cause ”  must be lim ited 
there to causes ejusdem generis as war and dis
turbance, and cannot apply to ice, which is 
specially dealt w ith in  the firs t portion of the 
clause. B u t even were that not so, I  th ink  tha t 
the same considerations as to the facts which 
prevent the appellants from  sheltering them
selves under the firs t portion apply here also. 
In  other words, I  should hold tha t the condition 
° f  unsafeness must at least endure u n til the 
delivery at the alternative port has been effected. 
The other clause appealed to was the general 
enumeration in  clause (2), in  which, in te r  a lia ,  
figures ‘ error in  judgment of the master, &c. 
• • . whether in navigating the ship or
otherwise.”  I  can only say tha t th is seems 
ro me to have no application. The non
delivery of the goods a t Y ladivostok was 
n° t  due to an error in  judgment of the 
captain. The proper application of the clause 
18 sufficiently indicated by the words “ in  navi
gation or otherwise.”  I t  seems to me fantastic 
to extend i t  to the idea of a captain form ing 
a wrong legal opinion on the meaning of a clause 
m the b ill of lading and then proceeding to act 
upon it. The only point remaining is whether 
the appellants are bound in  respect of the fourth 
bill of lading. The point is a narrow one, but I  
am content w ith the judgment of Channell, J., 
and I  cannot th ink  tha t your Lordships would 
fugard w ith any favour a defence which, unless 

were accompanied by an allegation that 
. ® charterers were not in  a position to 
mdemnify the owners, amounts to a mere 
juultip lication of procedure, i t  being clear 
that the shipper could recover against the 
charterers either as upon a contract or in  
respect of warranty of authority. N or do I  th ink  
hat any new and dangerous liab ility , as was 

Ulged, is being imposed on owners, because i t  
Jhust be clearly understood tha t the condition of
the argument is tha t i t  is admitted tha t th is was

b ill of lading which the master could righ tly  
been called on to sign. Had the b ill of 

aumg contained stipulations of such an extraor- 
 ̂inary character tha t the master m ight have 
eiused to sign, then tha t defence would have 

equally open upon the question of 
nether the signature of the charterers bound 

m e i—1 owners.
Judgm ent appealed f r o m  affirm ed, and  appeal 

dism issed w ith  costs.

Solicitors: for the appellants, W. A . C rum p  and 
°n; for the respondents, B o tte re ll and Roche.
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K IN G ’S B E N C H  D IY IS IO N .
T hursday, June  18, 1908.
(Before P i c k f o r d , J.)

R e p u b l i c  o f  B o l i v i a  v . I n d e m n i t y  M u t u a l  
M a r i n e  A s s u r a n c e  C o m p a n y  L i m i t e d , (a) 

M a rin e  insu rance  — “  P ira c y  ”  — Insu rgen ts  — 
Robbery on r iv e r — R iv e r  tra n s it  — N o n -d is 
closure o f  m a te r ia l fa c ts — Cover usable f o r  
goods o f  d iffe re n t owners— M a te r ia l i ty  o f  facts  
as to one ow ner’s goods.

A n  arm ed opera tion  aga inst the p ro p e rty  o f  a p a r 
t ic u la r  S ta te  f o r  a p u b lic  end—e.g., o f  establish
in g  a G overnm ent— a lthough  i t  m ay be ille g a l o r 
c r im in a l,  and  a lthough  ca rr ie d  ou t by persons 
no t ac ting  on beha lf o f  a society w h ich  is  
p o lit ic a l ly  organised, does no t am oun t to p ira c y  
w ith in  the m eaning o f  th a t w o rd  in  a p o licy  o f  
insurance.

To determ ine the m eaning o f  the w o rd  “ p ira te  ”  in  
a p o lic y  o f m arine  insurance, the n a tu ra l c lear 
m ean ing  o f  the w ord  as used by business men 
f o r  business purposes should be adopted. A  
more p o p u la r m eaning should be attached to i t  
than  th a t used by w r ite rs  on in te rn a t io n a l law . 

Semble : I f  a person opens a cover w h ich  m ay be 
used f o r  the goods o f  d iffe re n t owners and he 
knows fa c ts  w h ich  are m a te r ia l to the insu rance  
o f  the goods o f  one and  no t m a te r ia l to the 
insu rance  o f  the goods o f  another— though  
possibly when he declares the goods to w h ich  the 
facts are no t m a te r ia l i t  m ay no t be necessary 
f o r  h im  to disclose those fa c ts  w h ich  are m a te r ia l 
to the goods o f the other— as soon as he uses th a t 
cover f o r  the purpose o f  in s u r in g  goods, to w h ich  
the fa c ts  he knows a t the tim e  o f  opening the 
cover are m a te r ia l, i t  h is d u ty  to disclose them.

C o m m e r c i a l  l i s t .
Action tried before P ickford, J. s itting  w ithout 

a ju ry .
The action was brought upon two policies of in 

surance, and brought alternatively upon the two 
policies because the one policy was effected to 
cover the risks which were excepted from  the 
other. The defendants raised the defence of 
concealment of a material fact, and denied tha t 
the loss fe ll w ith in  the one or the other of the 
policies. The firs t policy, dated the 20th Nov, 
1900 and effected by Suarez, Hermanos, and Co., 
was a policy fo r 3751., part of an insurance of a 
larger amount, and was declared to be “  upon 
goods and (or) merchandise valued at 7500Z. (say 
A . M. 1775 packages provisions, preserves, and 
merchandise so valued belonging to the Bolivian 
Government) . . .  by vessel called the Labrea  
and conveyances . . .  a t and from Para to 
Puerto Alonzo and (or) other places on the river 
Acre and (or) in  tha t d istrict. To include a ll 
risks of or incidental to inland carriage by land 
and (or) water and (or) by any conveyances what
soever . . . including the risk of cra ft to and
from the vessel. . . . Warranted free of
capture, seizure, and detention, and the conse- 

(«) Reported by W, T hevob T urton. Esq., Barrister-at-Law.
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quences thereof, or any attempt thereat, piracy 
excepted, and also from all consequences of riots, 
c iv il commotions, hostilities, or warlike opera
tions, whether before or after declaration of 
war.”

The second policy was a policy fo r 75001, which 
was an insurance “  against war risk only to  cover 
such risks as are excluded from  original marine 
policies by the following clause ” —then the words 
of the free of capture and seizure clause were set 
out.

The firs t policy was issued by v irtue of a slip 
dated the 3rd March 1900. The second one was 
issued on a slip dated the 8th Nov. 1900. The 
dates were material, because the defence of con
cealment which was raised by the defendants was 
admitted not to apply to the firs t policy, bu t i t  
was contended i t  did apply to the second.

The question on the firs t policy was whether in  
the events tha t happened there was a loss by 
p iracy; and i f  tha t was decided in  favour of the 
p la intiffs no fu rthe r question would arise. I f  i t  
was decided in  the negative against the plaintiffs, 
then two questions arose upon the policy on the 
later slip ; firs t, whether i t  was void by reason of 
the concealment of a material fa c t; and, secondly, 
i f  not void, whether the loss was w ith in  the terms 
of tha t policy. I f  the policy was void by reason 
of the concealment of a material fact, i t  would 
not be necessary to consider the second question 
upon the second policy. As to the question on 
the firs t policy—namely, whether there was a loss 
by piracy—the matter arose in  consequence of a 
certain state of affairs which existed in  a te rrito ry  
tha t was called Colonias or the free te rrito ry  of 
E l Acre, on the borders of B razil and Bolivia.

In  1867, by a treaty between B razil and 
Bolivia, the te rrito ry  of Colonias was either 
ceded or assured to Bolivia. That treaty between 
B raz il and B o liv ia  decided that tha t te rrito ry  was 
Boliv ian te rrito ry , bu t there was no demarcation 
of the fron tie r u n til 1898, when a commission of 
delim itation was appointed by the two Govern- 
ments, and a fron tie r line was fixed. There is a 
place called Puerto Alonzo, which is ju s t on 
the Brazilian side of tha t line, and situated upon 
a river called both the A qu iry and the Acre, a 
tr ibu ta ry  of the Pursus, which in  its tu rn  is a 
tr ibu ta ry  of the Amazon.

Before 1898 Boliv ia had not exercised any 
effective jurisd iction in  th is te rrito ry , bu t there 
was valuable property there ; rubber was pro
duced of considerable value, and both Brazilians 
and Bolivians, bu t chiefly Brazilians, had settled 
there and traded in  rubber. W hat the exact 
nature of the Government of tha t te rrito ry  was 
in  those days was not clear, but there was a 
Custom House at Manaos, on the Amazon, a 
very considerable way dowB, and another Custom 
House at Para, at the mouth of the Amazon, and 
customs were exacted in  respect of the goods 
which came down the Amazon from the te rrito ry  
of Colonias at those Custom Houses. B u t 
there was no Bolivian Custom House, no Bolivian 
Government, sot up there, and i f  there was any 
Government at all, i t  was exercised apparently 
by certain magistrates appointed by the Brazilian 
Government, some of whom may have been 
stationed on what is now the Bolivian side of the 
fron tie r line.

A fte r tha t line was fixed and the demarcation 
o f the fron tie r was effected the Bolivian

Government determined to take effective 
possession of the territory, and to establish 
proper Bolivian Government administration 
there. They firs t established a Custom House at 
or near Puerto Alonzo, bu t the representatives 
tha t they sent there were turned out, and 
apparently one of them was k illed  by certain 
persons, chiefly Brazilians, but there may 
have been some Bolivians among them, who 
were discontented w ith the state of affairs that 
would produce a Bolivian Government there and 
had joined in  establishing what they called the 
Free Republic of E l Acre. One of the leading 
spirits was one Galvez, and about the same time 
as the establishment of the Customs a t Puerto 
Alonzo and the establishment of the Free Republic 
of E l Acre, the Bolivian Government sent an 
expedition from La  Paz, the capital of Bolivia, 
under the command of one Munoz, in  order to 
take possession.

I t  was a long and difficu lt march from  La Paz, 
and the expedition was several months on the 
way, bu t i t  did eventually arrive in  the te rrito ry  of 
Colonias. When i t  arrived the Free Republic of 
E l Acre fo r the time disappeared.

I t  was suggested tha t Galvez went to Buenos 
Ayres, and according to the evidence of a Mr. 
Suarez, who was the representative of the Bolivian 
Government in  England, he took w ith him, no 
doubt fo r safe custody, the contents of the 
Republican treasury.

I t  was not clear where the rest of the Republi
cans went, but some of them crossed the Brazilian 
frontier, and in  Brazilian te rrito ry  set themselves 
to work either to re-establish the original Republic 
of E l Acre or to establish a Government of their 
own, at any rate to oust the Bolivians. The 
Brazilians who were near the fron tie r line seem 
to have been in  sympathy w ith the Republicans— 
the persons resisting the establishment of the 
Bolivian Government. That appeared from a 
speech of the Governor of Manaos, which is the 
capital of the province of Arizonas, the Brazilian 
province next adjoining this territo ry.

The Boliv ian expedition, although i t  had 
arrived and taken possession of the te rrito ry, was 
in  a difficu lt position. I t  was a very long way 
from the base or from the capital, and i t  was very 
difficu lt to supply i t  w ith provisions and stores. 
The traders could not very well get them from 
the Brazilian side of the fron tie r because the 
Brazilians were not well affected to th is taking 
possession by the Bolivian Government. I t  was 
very d ifficu lt to  provision the expedition from 
Boliv ia because the distance was so great, and 
the means of getting i t  to the place so difficult.

Accordingly i t  was arranged between the 
Brazilian and_ Bolivian Governments th a t the 
expedition should be provisioned from  B raz il by 
sending the stores and provisions up the Amazon 
from Para. This was done on a vessel called the 
Labrea . These stores and provisions were the 
subject-matter of the policies.

A t th is time the Boliv ian Government was 
represented in  England by Senor Aramayo, and 
the ir agents were a firm  of Suarez, Hermanos, 
and Oo. Suarez, Hermanos, and Co. had a house 
in  Para, and there they acted fo r the Bolivian 
Government together w ith  a gentleman of the 
name of Balliv ian, who had been sent fo r the 
purpose of seeing to the sending up of the pro
visions to the Boliv ian Government, and a certain
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representative, Monteiro da Silva, was acting 
probably in  conjunction w ith them also.

The second slip was effected in  England by 
the then representative of the Bolivian Govern
ment—Senor Aramayo—who employed Suarez, 
Hermanos, and Co. fo r tha t purpose.

Senor Aramayo had no personal knowledge of 
the matter.

The English house of Suarez, Hermanos, and 
Co. did not have knowledge, though the ir Para 
house had, of an expedition being fitted out to 
intercept these provisions.

The head of the firm  of Suarez, Hermanos, 
and Co. in  Para was a Don Nicolas Suarez, 
and he owned houses or places from which rubber 
was obtained in  Acre. One of the persons who 
had been concerned in  the Free Republic of E l 
Acre was a gentleman o f the name of Carvalho, 
He had been manager in  Acre fo r Don Nicolas 
Suarez, and when the Republic was set up, or 
after i t  was set up, Carvalho was alleged to have 
used Don Nicolas Suarez’s property either fo r 
the purposes of the Republic or fo r his own 
purposes, and to have destroyed a considerable 
part of the place. He alleged tha t Galvez was 
responsible fo r this. He was called to account fo r 
what he had done when he got to Para.

According to the evidence i t  was im portant for 
him tha t the Bolivians should not establish any 
stable Government in  Acre, and he started or 
assisted in  a movement either fo r the purpose 
° f  the re-establishment of the Free Republic 
° f  E l Acre, or, i t  had been said, to  establish 
another Republic on his own account. W hat
ever the reason m ight have been, he and others 
ntted out an expedition in  Para to intercept the 
supplies tha t were being sent up to the Bolivian 
expedition. H is intention was to intercept them 
a ■ or near Puerto Alonzo, and then, having got 
Possession of the stores which had been sent up 
t ?r  the Bolivian expedition, to attack the B o li
vian expedition and to make himself master of 
the place and establish a Government there i f  he 
9*mld. That seems to have been his intention. 
•fL PurP°se he and the others fitted out 

either two or three vessels which were armed, and 
one of them was the Solimoes. She was fitted w ith 
a quick-firing gun and she carried armed men. 
-this expedition went up the Amazon and got 
somewhere in  the neighbourhood of Puerto Alonzo, 
^nd there they stopped a number of steamers, but 
mey did not interfere w ith any except the Labrea. 

hoy did not take goods from  any of the 
thers when they ascertained tha t they were not 
arryiug goods fo r the Bolivian Government, 

out when the L a b re a  arrived they stopped her, 
ud, finding tha t she was carrying goods fo r the 
oiivian Government, they took possession of her. 
e was fly ing a flag of some sort which the 

P isons on board the La b re a  supposed was the 
crean flag. They took i t  to  be intended to be the 
ag of tne Republic of E l Acre. They took those 

res and then crossed the Bolivian frontier, and 
ey attacked or were attacked by the Bolivian 

defC6i ’ result tha t the expedition was
t ' ®ated:, th8 ir fluick-firing gun was taken from 

em, and they dispersed.
K.C . and F . D . M a ck in n o n  fo r the 

Wh f™ S ,^ ^ a t  was done amounted to piracy, 
in f i t  constitutes piracy ju r e  gen tium  is discussed 

^K o rn e y . G enera l o f  H ong  K o n g  v. K w o k a -s in g ,

1873, L . Rep. 5 P. 0. 179, at p. 199). Definitions 
of piracy are set out in  note (e) in  Chalmers and 
Owens’ Marine Insurance A c t 1906, p. 168. In  
H a ll’s International Law, 5th edit., at p. 261, i t  
is said tha t “  piracy may be said to consist in  
acts of violence done upon the ocean or unappro
priated lands, or w ith in  the te rrito ry  of a State, 
through descent from the sea, by a body of men 
acting independently of any po litica lly  organised 
society.”  That definition shows tha t piracy is 
not confined to robbery on the high seas. P iracy 
is robbery w ith in  the A dm ira lty  jurisdiction, 
which jurisdiction, by virtue of 28 Hen. 8, c. 15, 
extends to rivers where the Lord H igh Adm ira l 
has jurisdiction. In  Beg. v. A nderson  (19 L. T . 
Rep. 400; L . Rep. 1 C. C. R. 161), an offence 
having been committed some miles up the river 
Garonne, i t  was held tha t the Lord H igh  Adm ira l 
had jurisd iction. The Lord  H igh  Adm ira l 
therefore had ju risd ic tion  up the river Amazon. 
Seizure of a shjp by persons coming from land 
amounts to piracy :

Nesbitt v. Lushington, 1792, 4 Term  Eep. 783, a t 
p. 787, per L o rd  K in y o n .

There was no concealment of material facts. To 
ascertain whether there has or has not been any 
concealment, i t  is necessary to look at the date of 
the in itia llin g  of the slip :

Cory v. P a tto n , 2 Asp. M ar. Law . Gas. 302 (1874) 
26 L . T . Eep. 161 ; L . Eep. 7 Q. B . 304;

Ion ides and Chapeaurouge v. Pacific Fire and  
M a rin e  Insurance Company, 1 Asp. M ar. Law . 
Cas. 141, 330 (1 8 7 2 ;; 26 L . T . Eep. 738;
L . Eep. 7 Q. B. 517 ;

C arter v. Boehm, 1766, 3 B u rr . 1905.

When Suarez, Hermanos, and Co. insured by an 
open cover, i t  was in respect of goods to be 
shipped fo r themselves. I t  was subsequent to 
tha t tha t the shipment fo r the Boliv ian Govern
ment was declared. Therefore the knowledge 
possessed by Suarez, Hermanos, and Co. at the 
opening of the cover cannot be imputed to the 
p la in tiffs  when the ir risk was declared subse
quently, fo r when the slip was in itia lled  i t  was 
not intended fo r the shipment fo r the Bolivian 
Government, but fo r Suarez, Hermanos, and Co.’s 
goods, and the fact of the knowledge of the 
expedition was not material to the insurance of 
Suarez, Hermanos, and Co.’s goods, and, as the 
date of in itia llin g  is the im portant date, subse
quent non-disclosure makes no difference.

J. A . H a m ilto n , -K.C. and Leek fo r the defen
dants.— W hat took place was not an act of 
piracy, but a m ilita ry  and politica l movement, 
the inhabitants of the State of Amazonas being 
opposed to the occupation of Acre by Bolivia. 
The mere fact tha t stores were seized whilst on a 
vessel in  the river does not amount to piracy. To 
establish piracy, wnich is specifically defined in  
English law, i t  is necessary to prove (1) an act 
committed at sea ; (2) no responsibility of any one 
State in  particular fo r the act of the persons, any 
State being able to bring them to ju s tice ;
(3) mens rea. In  the present case (1) the acts 
complained of took place up a river ; (2) the 
persons were Brazilians, and B razil was under a 
duty to bring them to ju s tice ; (3) there was no 
mens rea, since the persons were not engaged in  
rapine, bu t in  m ilita ry  operations in  furtherance 
of politica l measures. “  P iracy ”  in  a policy of 
insurance does not apply to capture by revolu-
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tionary forces. The second policy is avoided 
because there was non-disclosure of material facts- 
That an expedition to intercept the supplies was 
being fitted out at Para was well known to the 
agent Ba lliv ian and the Para house of Suarez, 
Hermanos, and Co. Further, B o liv ia  made 
diplomatic representations to B raz il upon the 
subject. Senor Suarez, who gave orders fo r the 
insurance to be effected, m ight not know of this 
expedition ; bu t his firm  in  Para knew, and tha t 
would be sufficient:

Proudfoot v. Montefiore, 2 M ar. Law . Gas. O. S. 
512 (1867); 16 L . T . Rep. 585 ; L . Rep. 2 Q. B. 
511 ;

B lackburn , Low, and Go. v . V ig trs , 5 Asp. M ar. 
Law . Cas. 597 (1 886 ); 55 L . T . Rep. 73 1 ; 12 
App. Gas. 531.

S cru tto n , ICC. in reply.—The persons on board 
the Solimoes were not belligerents. I t  is “  a cus
tomary rule of the law of nations tha t any State 
can recognise insurgents as a belligerent power 
provided (1) they are in  possession of a certain 
part of the te rrito ry  of the legitimate Govern
ment ; (2) they have set up a Government of 
the ir own; (3) they conduct the ir armed conten
tion  w ith the legitimate Government according 
to the law and usages of war ”  :

Oppenheim’s In te rn a tio n a l La w , vo l. 2, p. 86.

Here these people had not been recognised as bel
ligerents by any S ta te ; they were w ith in  the 
lim its  of a friend ly S tate ; they were robbers. I t  
makes no difference tha t the robbery was com
m itted on fresh water. “ I f  a robbery be com
m itted in  creeks, harbours, ports, &c., in  foreign 
countries, the Court of A dm ira lty  indisputably 
has ju risd ic tion  of it ,  and such offence is, con
sequently, piracy ”  :

Russell on Crimea, 6 th  ed it., vo l. 1, p. 10.

“  P iracy is only a sea term  fo r robbery, piracy 
being a robbery w ith in  the ju risd ic tion of the 
A dm ira lty  ’’ :

R. v. Dawson, 13 S tate T r ia ls , 451, a t p. 454.

That is piracy by the ju s  gen tium  .-
A tto rney-G enera l o f Hong Hong  v . Kw ok-a-sing  

(sup.).

The policies refer to  river transit, and, i f  the 
defendants’ contention is correct, the word 
“  piracy ”  can have no application.

P ic k f o r d , J., in  delivering a considered judg
ment, after stating the facts, continued:—The 
question is whether under these circumstances this 
is a loss by piracy P These persons professed at. 
any rate to act on behalf of a Republic tha t they 
either were re-establishing or were seeking to 
establish, and they were flying a flag which was 
supposed to be the Acrean flag, although its 
description is very vague. Is th is a loss by 
piracy ? The p la intiffs say i t  is, and they refer 
to some definitions given by writers on in te r
national law, and some definitions given by 
writers on crim inal law. I  am not sure tha t the 
definition which may be arrived at by writers on 
international law and the definition arrived at by 
writers on crim inal law is necessarily the same. 
The question is, W hat is the meaning of the word 
“ p irates”  in  a policy of insurance? One defini
tion  which was relied upon is tha t contained in

Russell on Crimes, vol. 1, p. 260, taken from 
Hawkins’ Pleas of the Crown and Blackstone. 
I t  is this : “  The offence of piracy at common 
law consists in  com m itting those acts of robbery 
and depredation upon the high seas which, i f  
committed upon land, would have amounted to 
felony there.”  I t  is said tha t in  th is case the 
goods were fo rc ib ly  stolen, and therefore the act 
would have amounted to felony, and comes 
w ith in th is definition because the high seas must 
be extended to all waters over which the Adm ira lty  
has jurisdiction. In  Beg. v. Anderson  (L. Rep. 
1 C. C. R. 161) the jurisd iction of the Adm ira lty  
was held to extend some distance up the river 
Garonne, and i t  is said in  th is case tha t this 
place was w ith in  the English A dm ira lty  ju r is 
diction. A ll  I  say about tha t at the moment 
is that I  am not satisfied tha t an act, though i t  
may be an illegal act of Brazilians in  a place 
situated upon a tr ibu ta ry  of a tr ibu ta ry  of the 
Amazon, an act which consists in  taking from 
a Brazilian ship goods which belonged to the 
Bolivian Government, is w ith in  the English 
A dm ira lty  jurisdiction, but in  the view I  take i t  
is not necessary to decide it. A ll I  say is I  am 
not satisfied tha t tha t is so.

I  was also referred to the definitions which are 
given in  H a ll on International Law, and also in 
Oppenheim on International Law. I  am not 
sure tha t the definition given by the la tte r w riter 
is of any assistance to the p la in tiff. He is very 
emphatic tha t piracy must be on the open sea. The 
definition given in H a ll on International Law is no 
doubt very wide, but I  am not at a ll clear that 
what may be piracy w ith in  the meaning of in ter
national law is necessarily piracy in  a policy of 
insurance. I  th ink one has got to look at what 
is the natural and clear meaning of the word 
“  pirate ”  in  a document used by business men 
fo r business purposes. I  th ink  that in  looking 
at tha t one has to attach to the word “  pirate ”  a 
more popular meaning which would be attached 
to i t  by ordinary persons than the meaning to 
which i t  may be extended by writers on in te r
national law. I  was referred to what the parties 
themselves have called this act or this expedition: 
i t  is spoken of variously as a “  revolutionary 
movement,”  as a “  pretext of revolution,”  and 
as an “  act of hostility  ”  against Bolivia, and as an 
“  act of piracy,”  and therefore I  do not th ink  that 
what the parties called i t  is of very much guidance 
to me. They seem to have called i t  more em
phatically" “  piracy ”  as time went on, and no 
doubt the ir intention in  effecting these policies 
was, or the intention of the Bolivian Government 
was, to secure themselves against loss, whether 
this should be held to be piracy or revolution. I  
do not th ink  i t  is necessary to decide the question 
as to the A dm ira lty  jurisdiction, and fo r this 
reason—this policy is a policy in  respect of a river 
transit by the Amazon. I t  was contended tha t the 
word must be read in  connection w ith river 
transit, and that, therefore, pirates must be con
sidered pirates in  respect of the voyage, although 
they were not upon the open sea, and although 
they m ight not be held to be w ith in  the 
A dm ira lty  jurisdiction, i f  in  other respects they 
satisfy the definition of “  pirate.”  I  w ill assume, 
although I  am not sure i t  is a correct assumption, 
fo r the purposes of my judgment that tha t is so. 
I f  these people had in  other respects the attribute 
tha t I  th ink  ought to be attached to pirates in  a
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case of a policy of marine insurance, I  should 
hold th is  a loss by piracy, although i t  was not 
upon the open sea, and although i t  m ight not 
be w ith in  the Adm ira lty  jurisdiction. Now 
the facts show an organised expedition fo r the, 
purpose of establishing a Government in a par
ticu la r te rrito ry, and they also show that in te r
ference was only intended and only effected with 
property so fa r as was necessary fo r tha t object, 
and not fo r plunder of everyone indifferently. 
I t  is said tha t Carvalho’s motives were private 
and personal motives, but I  do not th ink  I  can go 
into that. Probably in  every revolution i t  is not 
possible to say that a ll the persons acted simply 
from purely disinterested motives, and I  have to 
look at what was done. Now, does what was done 
constitute these people pirates w ithin the meaning 
of th is policy ? I  do not th ink  i t  does. As I  
have said, I  th ink  you have to look at what is not 
a very good expression, but the popular meaning 
of the word “  pirates ” —I  do not know tha t i t  
takes us much fu rthe r—but I  m ight say the 
business meaning of the word “ pirates.”  I  do 
not know tha t tha t can be better expressed than 
i t  is in  H a ll on International Law, at p. 259, 
where he says th is : “  Besides, though the absence 
of competent authority is the test of piracy, its  
essence consists in  the pursuit of private, as 
contrasted w ith public ends. P rim arily  the 
pirate is a man who satisfies his personal greed 
or his personal vengeance by robbery or murder 
in  places beyond the jurisd iction of a State. The 
man who acts w ith a public object may do like 
acts to a certain extent, but his moral attitude is 
different, and the acts themselves w ill be kept 
w ith in  well-marked bounds. He is not only not 
the enemy of the human race, bu t he is the enemy 
solely of a particular State.”

That, I  th ink, expresses what I  have called 
the popular or business meaning of the word 
“ pirate,”  and I  find in  the definitions which 
are cited in a note a t p. 260 of H a ll on 
International Law that several of the defini
tions contain words which carry out tha t idea, 
but by no means a ll of them do. Several, 
but not all, o f the definitions cited in  the 
note to that passage in  H a ll embody tha t idea— 
viz., a pirate is a man who is plundering indis
crim inately fo r his own means, and not a man 
who is simply operating against the property of 
a particular State fo r a public end. the end of 
establishing a Government, although tha t act 
may be illegal, and although tha t act may be 
crim inal, and although he may not be acting on 
behalf of a society which is, to use the expression 
in H a ll on International Law, po litica lly orga
nised. This may be piracy w ith in  the meaning 
of the doctrines of international law, but, in  my 
opinion, i t  is not piracy w ith in  the meaning of 
a policy of insurance, because, as I  have already 
said, I  th ink  you have to attach to “  piracy ”  a 
popular or business meaning, and I  do not th ink, 
therefore, tha t this was a loss by piracy.

There is another passage in H a ll on In te r
national Law, at p. 262, which throws some lig h t 
upon the m atte r; the one speaking of “  Depreda
tions committed at sea upon the public or private 
vessels of a State, or descents upon its te rrito ry  
from the sea by persons not acting under the 
authority of any po litica lly organised community, 
notwithstanding tha t the ob jects of the persons so 
acting may be professedly politica l,”  and he says 
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such acts as those are, w ith in  the meaning of 
international law, piratical. B u t he goes on to 
say this, that some of these acts “  Are wholly 
pol tica l in  their objects and are directed solely 
against a particular State, w ith careful avoidance 
of depredation or attack upon the persons or 
property of the subjects of other States. In  such 
cases, though the acts done are p iratica l with 
reference to the State attacked, they are for 
practical purposes not p iratica l w ith reference to 
other States, because they neither interfere w ith 
nor menace the safety of those States, nor the 
general good order of the seas. I t  w ill be seen 
presently tha t the difference between piracy of 
th is k ind and piracy in  its coarser forms has a 
bearing upon usage with respect to the exercise 
of ju risd iction." I  th ink  the meaning of 
“ p iracy ”  in  a policy of insurance is what is 
called in  th is book piracy in its coarser sense, 
and, therefore, I  do not th ink  this is a loss by 
piracy w ith in  the meaning of this policy.

I t  becomes necessary to consider the second 
policy, and before dealing with the question of the 
construction of the second policy there is a very 
serious question to le  disposed of on the question of 
concealment. Now, as to that, the facts which 
were concealed, which were said to be material, were 
to t he effect that an expedition was being organised 
against Puerto Alonzo and tha t an expedition 
had been and (or) was being fitted out by Rodrigo 
Oarvalho to stop supplies fo r E l Acre, and that 
the said Rodrigo Oarvalho had enlisted men—had 
two vessels fo r that purpose. Were these facts 
material ? In  my opinion they were clearly 
material. The fact that an expedition was 
actually at tha t moment being fitted out fo r the 
very purpose of intercepting the goods shipped 
by the Bolivian Government upon the Labrea, i t  
seems to me, must be material to  the mind of 
anybody who was considering whether he would 
effect an insurance upon these goods. I t  may be 
tha t the insurer ought to be taken to have had 
knowledge of there being disturbances in  the 
te rrito ry  of Colonias or E l Acre — I  do not 
decide, but I  w ill assume that. B u t even assum
ing he had, i t  seems to me that the additional 
fact tha t there was at tha t moment an expedi
tion fitt in g  out fo r the purpose of intercepting 
the goods was an additional fact which he 
cannot be taken to have had knowledge of, and a 
very material fact. I  have had evidence tha t i t  
was material ; and I  agree tha t i t  was a 
most material fact to be disclosed. Had 
the persons who effected the insurance know
ledge of i t  at the time the second slip was 
in itia lled ? The position was this. The slip was 
effected in England by the representative of the 
Bolivian Government in England ; the repre
sentative then was Senor Aramayo. I  do not 
th ink  there is anything tha t shows tha t he had 
personal knowledge of this matter. He employed 
fo r the purpose of doing i t  the firm  of Suarez, 
Hermanos, and Co,, and I  am not sure tha t there is 
anything tha t brings the knowledge quite clearly 
home to Suarez, Hermanos, and Co. in  England ; 
but, as I  have said, the matter was being trans
acted on behalf of the Bolivian Government at 
Para by Senor Ballivian and the firm  of Suarez, 
Hermanos, and Co., in  Para, acting in conjunc
tion, and what knowledge they had I  th ink  they 

[ ought to have communicated to the person 
1 effecting the insurance in England. W hat their

R
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knowledge was appears from the correspondence, 
which seems to me to show quite clearly tha t they 
had the clearest possible knowledge of the fitt in g  
out of the expedition. B u t i t  is said even though 
this may be material, and though they had the 
knowledge of i t  and did not disclose it, tha t 
does not avoid this insurance, because at tbe time 
the slip was in itia lled i t  was not intended fo r the 
purpose of this shipment fo r the Bolivian Govern
ment, but only fo r Suarez, Hermanos, and Co.’s 
own goods, and that, as th is fact was immaterial 
to any insurance of the goods of Suarez, Her
manns, and Co,, i t  was not necessary to disclose 
it, i t  was not material, and tha t when the in 
surance upon the goods of the Bolivian Govern
ment was effected later on, the fact of i t  not 
being disclosed then does not matter because the 
date of the in itia lling  of the slip is the date when 
the disclosure ought to be made. I  doubt very 
much whether i t  can be said that the intention of 
opening this cover by the in itia lling  of the slip 
was simply to cover Suarez, Hermanos, and Co.’s 
goods. They had at tha t time in  contemplation 
the chartering of a steamer in connection w ith 
Suarez, Hermanos, and Co. fo r the purpose of 
carrying both the goods of Suarez, Hermanos, 
and Co. and also goods fo r the Bolivian 
Government, and Suarez undertook to hand 
over goods which were going up fo r themselves 
to the Bolivian Government i f  necessary. The 
inference I  should draw is tha t they were intend
ing to use this cover fo r either one or other, 
according as i t  m ight be expedient, and therefore 
I  th ink  th is contention as to im m ateria lity 
fails. I  do not th ink  i t  was a cover opened 
simply fo r Suarez, Hermanos, and Co.’s goods. 
There seems from  the correspondence to have 
been, at any rate, apprehension that Carvalho 
m ight interfere not only w ith the Bolivian 
Government’s goods but also w ith the goods 
of Suarez, Hermanos, and Co. fo r his own 
benefit possibly, and possibly not fo r the purpose 
of his revolutionary movement. Therefore I  
do not th ink i t  clear tha t the fact was imma
teria l even fo r the insurance of Suarez, Hermanos, 
and Co.’s goods. I t  seems to me i f  a person opens 
a cover which may be used fo r the goods of 
different owners, and he knows facts which are 
material to the insurance of tbe goods of one 
and not material to the insurance of the goods of 
another—though possibly when he declares the 
goods to which the facts are not material i t  may 
be not necessary fo r him to disclose these facts 
which are material to the goods of the other—as 
soon as he uses that cover fo r the purpose of 
insuring goods, to which the facts he knows at 
the time of opening the cover are material, i t  is 
i?S diec,ose them, and he cannot say tha t

the firs t declaration he made upon the cover was 
m respect of goods to which the facts are not 
material. As the date of the in itia lling  of the 
slip has to be looked at as the date at which the 
concealment must take place to avoid the policy 
when goods are afterwards declared upon it, to 
wnich the facts are material, he cannot say he is 
not bound to disclose them, and his policy is not 
void. I  th ink  there was a concealment which 
avoids the second policy. That being so. i t  is 
not necessary to consider the effect of it, or 
whether the loss, i f  there was no concealment, 
would come w ith in  i t  or not.

Judgm ent f o r  the defendants w ith  costs.

[P r iv . Co.

Solicitors fo r the p laintiffs, Thomas Cooper 
and Co.

Solicitors fo r the defendants, W altons, Johnson, 
Babb, and W hatton.

J U D IC IA L  C O M M IT T E E  OP T H E  
P R IV Y  C O U N C IL .

M a y  19, 20, and J u ly  20, 1908.
(Present: The R igh t Hons. Lords M a c n a g h te n  

and A t k in s o n , Sir J. H. d e  V il l ie r s , Sir 
A n d r e w  Scoble , and S ir A r t h u r  W il s o n .)

F oong  T a i  a n d  Co. v . B u c h h e is t e r  a n d  Co. (a) 

on  a p p e a l  fr o m  t h e  s u p r e m e  c o u rt  for
C H IN A  A N D  C O R EA A T  H O N G  KO N G .

Necessaries — M a r it im e  lie n  — A c tio n  in  lern— 
F o rm  o f  accounts— A d m ira lty  C ourt A c t 1861 
(24 & 25 Viet. c. 10), s. 5.

A  person who has made advances in  o rder to supp ly  
necessaries to a sh ip  on the c re d it o f  the sh ip  
m ay sue in  rem to recover those advances 
although the res m ay belong to a person o r persons 
who are no t lia b le  in  personam as debtor or 
debtors f o r  the sum so sought to be recovered.

A n  agent m ay sue f o r  necessaries supp lied  under  
sect. 5 o f  the A d m ira lty  C o u rt A c t 1861, and  
does not lose h is r ig h t  so to sue by g iv in g  c red it 
in  the account fu rn is h e d  to h is p r in c ip a l f o r  
sums received.

Judgm ent o f  the cou rt below affirm ed.
The Twentje (13 Moo. P . C. 185) an d  Tbe 

Underwriter (1 Asp. M a r . L a w . Cas. 127 (1868) 
exp la ined.

A p p e a l  from a judgment of Bourne, J., judge of 
H is B ritannic Majesty’s Supreme Court fo r China 
and Corea at Hong Kong in favour of the respon
dents in  an action in  rem  brought by them 
against the steamship Draco, of which the appel
lants were owners, under circumstances which are 
fu lly  set out in  the judgment of the ir Lord- 
ships.

J. A . B a m ilto n , K.C. and Hon. J. M ansfie ld , fo r 
the appellants, argued tha t the claim was not for 
necessaries supplied to the ship, but only fo r the 
balance of an ordinary mercantile account. The 
disbursements were voluntary, and not made on 
the credit of the ship, and there being no m ari
time lien fo r necessaries, the p la intiffs cannot 
recover unless, at the time of the ins titu tion  of 
the action, the res was the property of the 
defendants, which was not the case. They referred 
to

The O nn i, 1 Asp. M ar. Law  Cas. 6 (1860); 3 L . T . 
Rep. 447 ; Lush. 154;

The Comtesse de Fregeville, Lush. 329;
The H e in rich  B jo rn , 5 Asp. Mar. La w  Cas. 145 

(1883); 49 L . T. Rep. 405 ; 8 P. D iv . 151, w hich 
decision was reversed on another ground, 5 Asp. 
M ar. Law  Cas. 391 (1885); 52 L . T . Rep. 560; 
10 P. C iv . 4 4 ; 6 Asp. M ar. Law  Cas. 1 (1886) • 
55 L . T . Rep. 66 ; 11 App. Cas. 270;

Frost v. Oliver, 2 E . &  B. 301 ;
The Two Ellens, 1 Asp. M ar. La w  Cas 40 208 

(1872); 26 L . T . Rep. 1 ; L . Rep. 4 P. C. 161. 
S cru tton , K.O. and M ack innon , fo r the respon

dents, maintained that there was abundant evi
dence that the respondents made the advances on

(a) Reported by 0  E. M a l d e n , Esq., Barrister-at-Law,
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the credit of the ship, and tha t they were fo r 
necessaries w ith in  the meaning of sect. 5 of the 
A dm ira lty  Court A c t 186]. See

The R iga, L . Rep. 3 A . &  E . 516.

The fact tha t the respondents supplied other 
things fo r which they have no claim in  rem  does 
not take away the ir r ig h t to proceed in  rem  fo r 
necessaries. They referred to

The West F ries land , Swa. 451; 13 Moo. P. C. 
197;

The A nna , 3 Asp. M ar. Law . Cas. 237 (1876); 34
L . T . Rep. 895 ; 1 P. D iv . 253 ;

The U nde rw rite r, 1 Asp. M ar. La w . Cas. 127 (1868).
The P erla , Swa. 353.

J. A . H a m ilto n , K.C. was heard in  reply.
A t  the conclusion of the arguments the ir Lord- 

ships took time to consider the ir judgment.
J u ly  20. — Their Lordships’ judgment was 

delivered by
Lord A t k i n s o n .—This is an appeal from a 

decree, dated the 10th Jan. 1907, of the Supreme 
Court fo r China and Corea, in  a suit in  which the 
respondents, a German firm  carrying on business 
at Shanghai, were pla intiffs, and the appellants, 
a Japanese firm  carrying on business at Kobe in  
Japan, and also at Shanghai, were defendants. 
The action out of which the appeal arises was an 
action in  rem  brought against a steamship named 
the D raco  under the provisions of sect. 5 of the 
A dm ira lty  Court A c t 1861, as applied to Shanghai 
by sect. 100 of the China and Corea O lder in  
Council 1904, and sects. 2 (2) and 3 (a) of the 
Colonial Courts of A dm ira lty  A c t 1890, to recover 
a sum of 27501. w ith  interest, fo r necessaries—i.e., 
fo r repairs done to, stores and equipment pro
vided for, and disbursements made on account of, 
the above-mentioned vessel at certain ports in  
England, a t Shanghai, and at P ort Said, Aden, 
Colombo, Singapore, and Hong Kong, at which 
la tter ports she called on a voyage from  Cardiff to 
Shanghai. The w rit was issued and served on the 
22nd Sept. 1906. The ship was arrested by the 
marshal of the court on the 14th Nov. 1906 and 
released on the 2nd A p r il following. The ship 
not having been arrested t i l l  after the institu tion  
of the suit, sect. 4 of the A c t of 1861 does not 
Apply. Sect. 5, however, confers on the H igh 
Court of A dm ira lty  ju risd ic tion  “  over any claim 
fo r necessaries supplied to any ship elsewhere 
than in  the po rt to  which the ship belongs, unless 
i t  be shown to the satisfaction of the court that 
at the time o f the ins titu tion  of the cause any 
owner or part owner of the ship is domiciled in  
England or Wales.”  Sect. 10 gives the court 
ju risd iction over, amongst other things, any 
claim of the master of any ship fo r wages earned 
on board of her, and fo r disbursements made on 
her account. B y sect. 8 the court is empowered 
to decide a ll questions arising between co-owners 
or any of them touching the ownership, possession, 
or employment, or the earnings of any ship 
registered at any port in  England or Wales “  or 
any share thereof,”  and to “  settle a ll accounts 
outstanding . . .  in  relation thereto,”  and to 
“  direct the said ship or any share thereof to be 
sold ”  and to “  make such order in  the premises 
as to i t  shall seem fit.”  Sect. 35 provides tha t 
the ju risd ic tion  conferred by the A c t may be 
exercised either by proceedings in  rem  or by 
proceedings in  personam. The expenditure in

respect of which the p la in tiffs claimed to 
recover may be divided in to three heads, 
according as i t  took place in  England, or 
at Shanghai, or at the intervening ports of 
call already mentioned. The disbursements 
in  England were made by Messrs. Palmer 
and Oo. direct, those at ports of call were made 
by the captain’s drafts on Messrs. Palmer and 
Co., which drafts were duly met. Messrs. Palmer 
and Co. in  tu rn  rendered accounts of both these 
classes of disbursements, and drew on the plain
tiffs  fo r the amount thereof, after g iving credit 
fo r advances on account of fre ight. The Shanghai 
disbursements were made by the p la in tiffs direct. 
The contentions pu t forward at the tr ia l on the 
part of the defendants were apparently : 1. That 
the p la in tiff’s claim was not in  rea lity a claim fo r 
necessaries w ith in  the meaning of sect. 5 of the 
A c t of 1861, but merely a claim fo r the balance 
of an ordinary mercantile account. 2. That there 
being no maritime lien fo r necessaries, a suit in  
rem  could not be maintained under tha t section, 
unless at the time i t  was institu ted the res 
proceeded against belonged to a person or to 
persons personally liable to the p la in tiffs in  tha t 
suit as a debtor or debtors in  the Bum sought to 
be recovered. 3. That owing to the relations 
in te r  se of the several parties concerned in  the 
transactions connected w ith  this ship, and to the 
notice and knowledge which the pla intiffs had of 
the defendants’ equitable interest in, or claim 
upon, her, before any of these disbursements were 
made, i t  would be inequitable to enforce the 
p la in tiffs ’ claim against the ship to the prejudice 
of this interest of the defendants. The learned 
judge who presided at the tr ia l held that these 
contentions were not sustained, and tha t the 
p la in tiffs were entitled to recover under sect. 5 
fo r necessaries. He referred i t  to the registrar 
and merchants to inquire and report which, 
amongst the several items charged for, were 
necessaries, and what was the reasonable and 
proper amount to allow in  respect of these. The 
registrar reported tha t the proper amounts to 
allow, after making a ll deductions and allow
ances, were 11171. 8s. and 1830.85 dollars. Upon 
a motion to the learned judge to vary these 
amounts an addition of 1021. 5s. was made to 
them, and a sum of 521. 8s. Id . was referred to 
the registrar fo r consideration. In  the present 
appeal their Lordships have not to consider the 
propriety or sufficiency of the amounts thus found 
in  the p la intiffs ’ favour.

The facts are somewhat complicated, and, so 
fa r as material, are as fo llow s: — One John 
Baessler, a German subject, who carried on 
at Shanghai the business of shipbroker, and 
was, in  the opinion of the plaintiffs, a man 
liv ing  from  hand to mouth, to whom nobody 
acquainted w ith him would give credit, in  the 
month of Dec. 1905 desired to purchase from 
Messrs. T. Wilson, Sons, and Oo., the well-known 
shipowners of H u ll, a steamship belonging to 
them, registered of tha t port, named the D raco. 
He was not acquainted w ith  W ilson and Co., and 
fo r tha t reason, as well, perhaps, as because of 
his financial position, he approached the defen
dants, and requested them to act as his agents in  
procuring through Palmer and Co., of London, 
the purchase of th is ship. He also, according to 
the statement contained in  his affidavit of the 
12th Oct. 1906, employed them as his “  agents ”
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to  finance the ship on her voyage from  England 
to Shanghai. This the defendants agreed to do 
on receiving 2J per cent, commission on the pur
chase money of the ship. No form al agreement 
was drawn up, but divers letters and telegrams 
passed between the several parties concerned, 
w ith the result tha t the D raco  was on the 30th 
Dec. 1905 purchased by Palmer and Co. 
from W ilson and Co. fo r the sum of 
5000Z. Baessler, on the 12 th Jan. 1906 paid to the 
pla intiffs 40001, part o f the price of the vessel, 
and on the 3rd Feb. paid 1000Z., the balance. 
These sums were immediately on receipt trans
m itted by the plaintiffs, by wire, to  Palmer and 
Co., and by the la tte r paid over to W ilson and 
Co., who, having received the price of the vessel 
from the firm  w ith which alone they dealt, by b ill 
o f sale, dated the 20th Jan. 1906, transferred 
her to them. Palmer and Co. thus became the 
registered owners of the D raco, and she 
remained a B ritish  ship, registered, as thereto
fore, as of the port o f H u ll. I f  matters had 
rested there, Palmer and Co. would, in  equity, 
have been mere trustees of the ship fo r Baessler, 
her beneficial owner.

Any complication tha t has arisen in  the case is 
due to the fact that on the 3rd Jan. 1906 Baessler 
had, to the knowledge of the p la intiffs, entered into 
an agreement in  w riting  w ith the defendant firm , 
who purported to act as agents fo r some undis
closed J apanese principals, fo r the sale to them 
of the same ship, the Draco, fo r the sum of 6250/., 
of which 60001. was to be paid on the signing 
of the agreement, and the balance 2501, on the 
ship’s arrival at Kobe in Japan, where Baessler 
was bound to deliver her in  the month of March 
or A p ril 1906. This agreement is signed by R. 
Tatlock (an assistant in the p la in tiffs ’ firm ) “  per 
pro Buchheister and Co. L im ited .”  Some con
troversy arose at the tr ia l as to whether the 
signature of Tatlock was attached before or after 
tha t of the defendants. I t  is not a matter of 
importance, as Hsi Chung Yu, one of the two 
partners composing the defendant firm  (one 
residing at Shanghai and the other at Kobe), 
stated in  his evidence at the tr ia l tha t he knew 
“  Baessler was going to treat through Buch
heister fo r the purchase of the ship,”  tha t he had 
himself “  no direct negotiations w ith  Buch
heister ”  about the ship, and tha t he “  le ft i t  to 
Baessler.”  And Baessler himself deposed tha t he 
informed the defendants tha t he was transacting 
the business through Buchheister and Co., tha t 
they were acting as his agents in  the transaction, 
and tha t th is was the reason why the defendants 
asked to have the contract witnessed and signed 
by Buchheister and Co. He also stated tha t 
“  Buchheister signed as security to them,”  and 
tha t “  No doubt they (the p la intiffs) know who 
the purchaser was.”  On the 8th Jan. 600Z. was 
paid by the defendants to Baessler; on the 12tb, 
4000Z.; on the 2nd Feb., 1100/., making 6000/. in  
all. And there can be lit t le  doubt tha t the 
whole of the second payment and 1000/., pa rt of 
the th ird , were paid over by Baessler to the 
p la in tiffs on the 12th Jan. and the 3rd Feb. 
respectively, the remaining 1000/. being applied 
by him to his own purposes. On the 18th Sept. 
Baessler had drawn up a document in  which he 
had estimated approximately the expenses of the 
ship on her voyage from England to Shanghai at 
2385Z. He showed this document to Tatlock

before the la tte r agreed to bring out the ship. 
No doubt at that time Baessler hoped and expected 
tha t the vessel would earn on the voyage fre igh t 
to the amount of about 3000/., sufficient, as he 
thought, to  meet her expenses; but from  the 
telegrams which passed i t  is perfectly clear that 
even before the ship was purchased these hopes 
had proved delusive. To use Baessler’s own words, 
they “  had to take any fre igh t to bring the ship out 
to China,”  and ultim ate ly the D raco  had to be 
chartered to carry a cargo of coals from Cardiff 
to Singapore, at a fre igh t which only amounted 
to about 1440/., four-fifths of which was to be 
paid in  England. Before the vessel ever set sail 
on the 21st Feb. 1906, a sum of 1076/. 8s. Id .  
had been expended on her account, leaving only 
a balance of the fre igh t of between 300/. and 
400/. to meet the subsequent expenses of the 
voyage to Singapore. Y e t the pla intiffs paid, 
apparently w ithout murmur and without demand
ing any payment or security from Baessler, four 
drafts of the captain drawn at P ort Said, Aden, 
Colombo, and Singapore respectively, fo r four 
sums amounting in  the aggregate to 1661/. Is. 6d. 
I t  is scarcely conceivable tha t any commercial 
man of ordinary intelligence would, fo r a com
mission of 125/., advance sums such as these on 
the personal credit of a person in  Baessler's 
position. Mr. Tatlock stated in  his evidence tha t 
his firm  always looked to the steamship as security, 
tha t no one would give credit to  Baessler, and 
tha t they regarded the business as safe because 
they had the steamer in hand. The tr ia l judge 
who saw the witness believed him. Their Lord- 
ships see no reason to disagree w ith the conclusion 
at which the judge arrived. I t  is not disputed 
tha t necessaries, w ith in  the meaning of sect. 5 of 
the A c t of 1861, are such things as the owner of 
a vessel, as a prudent man, would have ordered, 
had he been present at the time they were 
ordered as being f it  and proper fo r the service on 
which the vessel was engaged ( Webster v. 
Seekamp, 4 B. & A id. 352 ; The I t ig a ,  L . Rep. 3 
A. & E. 516), nor that some, at a ll events, of 
the things supplied to this ship at the several ports 
were p r im d  Jade  of the character of necessaries. 
I f  so, the quantum is not a matter fo r considera
tion on this appeal. I t  cannot be questioned 
tha t the cases of The R io  T in to  (5 Asp. Mar. 
Law Gas. 224 (1883); 50 L. T. Rep. 461; 
9 App. Cas. 356j and The H e in r ic h  B jo rn  
(5 Asp. Mar. Law Gas. 391 (1885); 52 L . T. 
Rep. 560; 10 P. D iv. 44) amongst others, establish 
tha t the person who pays fo r necessaries supplied 
to a ship has, as against tha t ship and her owners, 
as good a claim as the person who actually 
supplied them, and fu rther tha t he who advances 
money to the person who thus pays, fo r the pur
pose of enabling him to pay, stands in  the same 
position as the person to whom the money is 
advanced. The plaintiffs, therefore, on the facts 
found, stand in  the position of one who has 
supplied necessaries to a ship on the credit of the 
ship. That, no doubt, does not give them any 
m aritim e lien fo r the sums so advanced, or any 
righ ts  against the ship t i l l  action brough t: 
(The R io  T in to , u b i sup.-, The H e in r ic h  B jo rn ,  
6 Asp. Mar. Law Cas. 1 (1836) ; 55 L . T. 
Rep. 66; 11 App. Gas. 270). B u t having regard 
to the wide words of the above-mentioned sections 
of the A c t of 1861, i t  by no means follows tha t 
they cannot sue in  rem  to recover these advances
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unless, as is contended, they are at the same time 
in  a position to sue at law in  personam  fo r the 
same sums every person having a proprietary 
interest in  equity in  the ship. The position of 
the defendants in  the present case is entirely 
different from  tha t of the defendants in  any of 
the authorities cited, for, though the p la intiffs 
could have sued Baessler i n  personam  on his 
contracts fo r the sums they expended, the lia b ility  
of the ship, in  th is case, does not at a ll depend 
upon the existence of any maritime lien in  the 
ordinary sense, so much as on the effect of the 
transactions which took place between the 
several parties concerned on the ir respective 
proprietary rights and interests to and in  the ship. 
This effect was in  equity, in  the ir Lordships’ 
opinion, to transfer to the defendants, subject to 
the agreement, almost the whole of Baessler’s 
beneficial interest in  the ship, and to make them 
jo in t beneficial owners of her w ith  him, Palmer 
and Co. being trustees fo r both, not fo r Baessler 
alone. As on the 3rd Feb. before any of the 
expenditure which the p la in tiffs  seek to be repaid, 
other than some three or four insignificant items, 
had taken place, Baessler had been paid by the 
defendants 6000/. of the stipulated price of 6250/., 
a ll but a remnant of his beneficial interest in  her 
had in equity passed to them. The defendants 
could not sell the ship w ithout the concurrence of 
Palmer and Co. and Baessler. Their own interest 
in  her, though valuable, was not of a very 
marketable kind. I t  was in  Japan tha t she 
became valuable to them. I t  was there tha t they 
desired to have her brought. To bring her there 
w ithout the provision of adequate necessaries 
was impossible. Baessler, apparently, could not 
or would not provide them. He swore, in  effect, 
tha t he had appointed the p la in tiffs to do that. 
I f  provided at a ll they must have been provided 
by the p la in tiffs or by the defendants themselves. 
The expenditure incurred in  respect of them, so 
fa r as i t  was reasonable and proper, was, therefore, 
quoad the defendants, in  the nature of salvage 
expenditure incurred in  the ir interests, to protect 
the ir property, and so enhance its value to them. 
There can be lit t le  doubt tha t the defendants 
could have institu ted a su it in  Shanghai in  any 
court having equitable jurisdiction, i f  such there 
be, to have i t  declared tha t almost a ll the bene
ficial interest of Baessler in  the ship had passed 
to them, and possibly that, on the ir taking 
delivery of the ship at tha t port, the balance of 
the purchase money should, pro  tan io , be set off 
against the ir claims against Baessler fo r damages, 
tha t he should be directed to transfer to them the 
residue of his interest in  the ship, and that 
Palmer and Co. should be directed to perfect the 
defendants’ tit le  by executing a formal transfer, 
or b ill o f sale, of the ship to them. Sect. 8 of 
the A c t of 1861 seems to confer on the H igh 
Court of A dm ira lty  a jurisd iction wide enough 
to enable i t  to deal w ith such a suit between 
co-owners beneficially interested, but i t  scarcely 
admits o f question that, i f  such a suit were 
institu ted before a tribunal competent to enter
ta in it, the p la in tiffs in  th is action would be 
allowed to intervene, and the relief prayed fo r 
would only be granted on the terms tha t they 
should be repaid the expenditure incurred by 
them in  providing those necessaries w ithout 
which the ship could never have reached Shanghai 
at all.

Their Lordships are, therefore, of opinion that 
there is no reason why the p la in tiffs ’ claim for 
the money so advanced on the credit of the 
ship, so fa r as i t  was employed to procure neces
saries fo r her voyage reasonable and proper in 
character and amount, should, in  th is action, be 
postponed to the defendants’ claim on the ship 
under the agreement, and tha t the second and 
th ird  contentions pu t forward by the defendants 
at the tr ia l cannot be sustained. I t  remains to 
consider the firs t contention—namely this, that 
the p la in tiffs  sue, not fo r necessaries, but fo r the 
balance of an ordinary mercantile account. The 
accounts furnished to Baessler are solely con
cerned w ith one ship, the D raco, and w ith 
disbursements made fo r her in  one adventure, 
her voyage from  Cardiff to Shanghai. Those 
dealing with expenditure at the several ports 
of call and at Shanghai do not contain a 
single credit item. They are lit t le  more than 
lists of items of disbursements. I t  is only 
in  the account dealing w ith the expenditure in  
England before the vessel sailed tha t credit 
items are to be found and a balance is 
struck. Two of these credit items are fo r sums 
of 4000/. and 1000/., obviously the purchase money 
of the ship received and paid over before any 
expenditure had been incurred. The remaining 
credit item is 813/. 13s. 6d. (four-fifths of the 
fre igh t to Singapore) paid in  England on the 
23rd Feb., less deductions, leaving a balance of 
414/. 13s. 8d., which balance the p la in tiffs paid 
Palmer and Co. No accounts, therefore, 
have been rendered in  th is case which in  fact 
resemble ordinary mercantile accounts. B u t on 
an examination of the authorities to which their 
Lordships have been referred, and especially of the 
cases of The T w en tje  and The U n d e rw rite r (ub i 
sup.), i t  w ill be found tha t what they really decide 
is this, that, as necessaries supplied to a ship are 
p r im d  fa c ie  presumed to have been supplied on 
the credit of the ship, and not solely on the personal 
credit o f her owners (The P e rla , Swa. 353) the 
form  in which accounts are rendered by an agent, 
who has supplied or paid fo r necessaries, to his 
principal is evidence to rebut tha t p r im a  fa c ie  
presumption, and show tha t the agent looked fo r 
payment to the principal alone. There is nothing 
in  the A c t of 1861 to prevent an agent suing for 
necessaries under sect. 5, nor is there any rule or 
principle of law tha t an agent loses his r ig h t so 
to sue i f  in  the account he furnishes to his p rin 
cipal fo r those necessaries he gives credit fo r sums 
received. In  the case of The U n d e rw r ite r  the 
governing consideration on which the judgment 
of S ir R. Phillim ore in  favour of the p la in tiff 
turned was this, tha t there, as here, the suit was 
instituted, “ not to recover any particu lar or 
selected item of a general account, but the whole 
of the sum expended upon this particular occasion 
in  payment of the necessaries required by the 
exigencies of the ship and w ithout which she 
could not have continued her voyage.”  Their 
Lordships th ink  tha t the form  in  which the 
accounts were furnished in  this, case affords no 
evidence that the pla intiffs intended to look to 
Baessler alone fo r repayment of the large sums 
advanced by them, and tha t even i f  i t  did afford 
such evidence, tha t evidence is outweighed by the 
other evidence in  the case. They are, therefore, 
of opinion tha t the judgment appealed against 
was right, and should be affirmed, and this appea
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dismissed. They w ill humbly advise H is Majesty 
accordingly. The appellants w ill pay the costs 
of th is appeal.

Solicitors to the appellants, Wadeson and 
M alleson.

Solicitor fo r the respondents, A . P . Stokes.

«Sttjpm* € m i  flf IJ flto ta .
COURT OF APPEAL.

M on d a y , M a rc h  9, 1908.
(Before Lord  A l v e r s t o n e , C.J., F a r  w e l l  and 

K e n n e d y , L  J J . )
W o r k m a n , C l a r k , a n d  C o . L i m i t e d  v . L l o y d  

B r a z i l e i r o  C o m p a n y , (a )
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

P ra c tice — C ontract to b u ild  a sh ip — P ric e  payable  
by ins ta lm en ts— D e fa u lt in  paym e n t o f  in s ta l
m ent— A c tio n  f o r  in s ta lm e n t— Judgm ent on 
spec ia lly  endorsed v j r i t— “  D ebt o r L iq u id a te d  
dem and in  money ” — O rder I I I . ,  r . 6 : O rder 
X IV . ,  r . 1.

B y  an agreement in  w r i t in g  the p la in t if fs ,  a f i r m  
o f sh ipbu ilders , undertook to b u ild , launch, and  
complete a steam er f o r  the defendants, a company  
o f  shipowners, f o r  89,8001. to be p a id  in  five  
in s ta lm en ts  by the purchasers to  the bu ilde rs  a t 
d iffe ren t stages o f  the construc tion  o f the steamer. 
The agreement fu r th e r  p ro v id e d  th a t the h u ll 
and m a te r ia ls  o f  the vessel, w hether a c tu a lly  on 
board o r in  the b u ild in g  ya rd , and  w hether 
w rough t o r not, should f r o m  tim e  to tim e, a fte r  
the f i r s t  in s ta lm e n t o f  the purchase p r ic e  had  
been p a id , become the absolute p ro p e rty  o f  the 
purchasers, subject on ly  to the lie n  o f  the bu ilde rs  
f o r  any u n p a id  purchase money ; and  tha t, in  
the event o f  any in s ta lm e n t of the purchase  
money re m a in in g  u n p a id  f o r  fo u rte e n  days 
a fte r  the same was due, the bu ilde rs  should be 
e n tit le d  to in te re s t thereon a t 5 p e r cent, per 
annum  u n t i l  paym ent, and, in  the event o f  such 
de fau lt, the bu ilde rs  were to be a t lib e r ty  to sus
pend the w ork, and the tim e  o f  suspension was to 
be added to the con tract tim e, o r they m ig h t 
complete the vessel a t a n y  tim e  a fte r  the e xp iry  
o f fo u rte e n  days’ notice g iven  by bu ilde rs  to p u r 
chasers, and m ig h t se ll her a fte r  com ple tion, and  
any loss on such resale shou ld  be made good by 
the purchasers, and  an y  balance o f  the proceeds 
o f such sale w h ich  m ig h t re m a in  a fte r  sa tis fy in g  
a ll la w fu l c la im s o f  the bu ild e rs  shou ld  be paid, 
by the bu ilde rs  to the purchasers.

The f ir s t  in s ta lm e n t o f the purchase money h a v in g  
become due u nder the term s o f  the agreement, 
a nd  the defendants hav ing  made d e fa u lt in  
paym ent o f  the same, the p la in t if fs  brought an  
a c tio n  f o r  the recovery thereof, and  app lied  fo r  
leave to s ig n  ju d g m e n t f o r  the am oun t c la im ed  
u n d e r O rder X IV . ,  r .  1.

H e ld , th a t in  the circumstances an  ac tion  f o r  any  
in s ta lm e n t was an action  f o r  “  a liq u id a te d  
dem and in  money ”  w ith in ', the m ean ing  o f  
O rde r I I I . ,  r . 6, and th a t the p la in t if fs  wree 
e n tit le d  to enter f in a l  ju d g m e n t f o r  the am ount 
cla im ed u n d e r O rde r X IV . ,  r . 1.
Beported by E dw abd  J. M. Ch a p l in , Esq., Barrister-at-Law.

A p p e a l  by the defendants from an order made by 
Walton, J. at chambers affirming the order of a 
master whereby leave was given to the p la intiffs 
to  sign judgment in  an action under Order X IV ., 
r. 1, fo r the amount claimed by the w rit.

The p la in tiffs were shipbuilders and the defen
dants were shipowners.

The p la in tiffs ’ claim was fo r moneys due under 
three agreements in  w riting, dated respectively the 
23rd Feb. 1907 as to two of such agreements, and 
the 16th A p ril 1907 as to the th ird , and made 
between the p la in tiffs and defendants, whereby 
the p la in tiffs agreed to launch and complete 
certain steamers in  the agreements specified fo r 
the defendants. The p la in tiffs also claimed 
interest on such to ta l amount.

The agreements were sim ilar in  form, and each 
of them contained the follow ing clauses:

1. The bu ilders sha ll b u ild , launch, and complete, of 
the  best and m ost substan tia l m a teria ls  and w orkm an
ship, and to  the  reasonable sa tis faction  o f the  p u r
chasers’ engineer or surveyor, and the  purchasers Bhall 
purohase, a t the price and on the term s he re ina fter 
mentioned, a steel and iron  screw steamer, w ith  boilers, 
engines, m achinery, ou tfit, and appurtenances, the  same 
to  be in  accordance w ith  the  specifications and plans 
signed by the parties hereto (w ith  such m odifications, i f  
any, as may afterw ards be m u tu a lly  agreed upon) and 
in  con fo rm ity  w ith  the ru les o f L lo y d ’s, 100 A  1, three 
decks.

4. The said steamer sha ll be completed and ready fo r 
t r ia l  t r ip  on the  30 th N ov. 1907, and sha ll be delivered 
to  the purchasers a float . . . fu l ly  completed and in
a ll  respects ready fo r sea w ith in  fourteen days a fte r the 
date hereby fixed fo r  t r ia l  tr ip .  The bu ilders ’ certifica te  
of,ownership in  respect of the said vessel sha ll be handed 
over to  the purchasers on de live ry o f the  said vessel, 
and such de live ry  sha ll no t be complete u n t i l  Buch 
certifica te  is  handed over to  the  purchasers and the 
bu ilders sha ll have fu l ly  perform ed and done a ll acts 
and th ings necessary on th e ir  p a rt to  enable the  p u r
chasers to  ob ta in  the proper certifica te  o f re g is tra tio n  of 
the  said vessel.

7. The h u ll and m ateria ls  o f the  said vessel, her 
engines, bo ile rs, m achinery, and fitt in g s , w hether such 
m ateria ls  sha ll be a c tu a lly  on board the  vessel o r in  the 
b u ild in g  yard, and w hether w rou gh t or not, sha ll from  
tim e  to  tim e  a fte r the f irs t ins ta lm en t o f the purchase 
price in  respect o f the vessel sha ll have been pa id , and 
thence fo rth  u n t i l  the vessel sha ll be completed and 
a c tu a lly  de livered to  the purchasers, become and remain 
the absolute p roperty  o f the purchasers, sub ject on ly  to 
the lien  of the bu ilders fo r  any unpaid purchase money, 
and im m ediate ly  upon the paym ent of the f irs t in s ta l
m ent o f the purohase money, the bu ilders sha ll a ffix the 
name of the purchasers upon the said vessel in  a con
spicuous place and manner, and sha ll no t remove the 
same w ith o u t the purchasers’ consent.

9. In  the event o f any insta lm ent o f the  purchase 
money rem ain ing unpaid fo r fourteen days a fte r the 
same is  due the  bu ilders sha ll be en title d  to  in te res t 
thereon a t 5 per cent, per annum u n t i l  p a ym e n t; and, 
in  the event o f such de fau lt, the  bu ilders are to  be a t 
l ib e r ty  to  suspend the  w ork , and the tim e  o f suspension 
is to  be added to  the con trac t tim e , o r they m ay complete 
the  vessel a t any tim e  a fte r the exp iry  o f fourteen days’ 
no tice given by bu ilders  to  purchasers, and m ay sell her 
a fte r com pletion b y  pub lic  auction o r p riva te  contraot, 
and any loss on such resale sha ll be made good by the 
purchasers, and any balance o f the proceeds of such sale 
w h ich  m ay rem ain a fte r sa tis fy in g  the la w fu l claim s ot 
the  bu ilders sha ll be pa id by  the bu ilders  to  the 
purchasers.

12. D u rin g  the construction and u n t i l  the de live ry  of 
the  said steamer to  the  purohasers the said vessel sha ll
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be a t the r is k  in  a ll respects o f the  bu ilders, and the 
builders sha ll a t th e ir  own cost keep the  said vessel 
insured against fire. . .

13. The price o f the said steamer sha ll be the sum 
of 89,8001., w h ich  the purchaser sha ll pay to  the  bu ilders 
by  the insta lm ents and in  manner fo llo w in g —na m e ly :
17.9601. in  cash when the keel o f the said steamer is la id ; 
17,960Z. in  cash when the said steamer is  fra m e d ;
17.9601. in  cash when the said steamer is p la te d ;
17.9601. in  cash when the said steamer is launched ;
17.9601. in  cash when the said steamer is finished and 
de livery accepted by  the purchasers.

The defendants having made default in  payment 
of the respective firs t instalments of the prices of 
this and other steamers which the p la in tiffs were 
building fo r the defendants when they became 
payable, the pla intiffs brought the present action 
to recover a ll such firs t instalments w ith interest, 
the claim endorsed on the w rit being fo r 
131,3262. 16s. 9 d , and took out a summons fo r 
leave to sign judgment under Order X IV ., r. 1, 
fo r the amount of the claim. In  respect of this 
sum the master made an order on the 18th Jan. 
1908 giving the pla intiffs leave to sign judgment 
fo r 113,1592. 6s. 9d. w ith stay of execution as 
to 25,0002, part thereof, pending the tr ia l of a 
counter-claim by the defendants on payment of 
tha t amount in to court, or security to the satis
faction of a master w ithin a month.

On the 24th Jan. 1908 Walton, J. made an 
order a t chambers affirming the order of the 
master.

The defendants appealed.
Order I I I . ,  r. 6, provides:
In  a ll actions where the p la in t if f  seeks on ly  to  recover 

a debt o r liqu ida ted  demand in  money payable by the 
defendant, w ith  or w ith o u t in te res t, a ris ing  (A ) upon a 
con tract, express or im p lied  (as, fo r  instance, on a b i l l  
o f exchange, prom issory note, o r cheque, o r o ther simple 
con tract d e b t) ; . . . the w r i t  o f summons may, a t 
the option o f the p la in tiff ,  be specia lly indorsed w ith  a 
statem ent o f his c la im , o r o f the  remedy or re lie f to  
w h ich  he claim s to  be en titled . . . .

Order X IV ., r. 1, provides :
W here the defendant appears to  a w r it  o f summons 

specia lly indorsed under O rder I I I . ,  r . 6, the p la in t if f  
may, on a ffid av it made by h im se lf, or b y  any other 
person who can swear pos itive ly  to  the facts, ve rify in g  
the cause of action, and the am ount claimed ( i f  any), 
and s ta tin g  th a t in  h is be lie f there is no defence to  the 
action, app ly to  a judge fo r  lib e r ty  to  enter fina l 
judgm ent fo r  the am ount so indorsed, together w ith  
in te rest, i f  any, o r fo r the recovery o f the land  (w ith  or 
w ith o u t re n t or mesne pro fits), as the case may be, and 
costs. The judge may thereupon, unless the defendant 
by a ffidav it, by  h is own viva  voce evidence, o r otherw ise 
sha ll sa tis fy  h im  th a t he has a good defence to  the 
action on the m erits , o r disclose such facts as may be 
deemed suffic ient to  en title  h im  to  defend, make an 
order em powering the p la in t if f  to  enter judgm ent 
accordingly.

Lush , K.C. and B rem ner fo r the defendants.— 
There is no jurisd iction to grant leave to the 
p la intiffs to sign judgment under Order X IV ., 
r - 1. That order only applies to actions coming 
under Order I I I . ,  r. 6. In  the present action the 
plaintiffs do not seek to recover “ a debt or liqu i
dated demand in money ”  arising upon a contract 
w ith in the meaning of the la tte r rule. The property 
m the ship has not passed to the defendants because 
the firs t instalment of the price has not been 
paid. Under the old system of pleading an action

of debt lay whenever the demand was fo r a sum 
certain, or was capable of being reduced to a 
certainty :

C h itty  on P leading, 7fch ed it., p. 121.

So tha t where a sum was payable by instalments 
an action of debt would not lie u n til the whole of 
the price had been paid. There is no debt here at 
all, because i t  cannot be said tha t everything has 
been done by the builders which entitles them to 
payment. The ship here is only in  the process of 
building. The words “ liquidated demand in 
money ”  in  Order I I I . ,  r. 6, are added to extend 
the operation of the rule so as to include sums 
due under covenants and other liquidated sums. 
The contract here between the parties is a con
tract to build a ship fo r one entire price, and the 
property in  the ship is not to pass to the defen
dants un til the firs t instalment of the price has 
been paid. This has not been paid, and the 
buyers are not to be entitled to delivery un til 
completion of the work. I f  a contract provides 
fo r the price to be payable by five instalments 
and the firs t instalment is not paid you cannot 
sue fo r i t  as a debt. The contract is entire, and 
there can be no action fo r part of the price u n til 
the contract has been completed. There cannot 
be five actions of debt in  respect of the five 
instalments. D efault in payment of an instal
ment only gives rise to the action which was 
formerly called the action of a ss u m p s it:

C h itty  on Pleading, 5 th  edit., p. 116.

Thus an action of debt w ill not lie on a promis
sory note payable by instalments t i l l  the last day 
of payment be past :

R udder v. P rice , 1 H y . B l. 547.

The only remedy which the p la intiffs can have 
fo r nonpayment of an instalment is to bring an 
action of assum psit fo r the damages actually 
sustained by the breach of contract :

L a ird  v . P iin ,  7 M . &  W . 474.

Such damages would not necessarily be equiva
lent to the amount of the instalment. They also 
referred to

Jagues v. Cesar, 2 Saund. 100;
D unlop  v. Grote, 2 Car. & K ir .  153.

A tk in , K.C. and H o lm a n  Gregory fo r the plain
tiffs .— Leave to sign judgment under Order X IV ., 
r. 1, was properly granted to the plaintiffs. They 
were entitled to sue fo r the entire sum, although 
the firs t instalment had not been paid. The rule 
of law which governs the present case is la id down 
in  the notes tc Pordage  v. Cole (1 Saund. 320) 
(c) and in  the notes to ' C u tte r v. P ow ell (Smith’s 
Leading Cases, 11th edit., vol. 2, at p. 12). Thus 
in  M attock  v. K in g la k e  (10 A. & E. 50), where on 
an agreement fo r the sale of certain premises the 
purchaser covenanted to pay the purchase money 
on or before a fixed day as the consideration of 
such sale, i t  was held tha t the conveyance was not 
a condition precedent to, or concurrent with, the 
payment, and tha t the vendor m ight sue fo r the 
purchase money and interest without previously 
tendering a conveyance. And now i t  is provided 
by the Sale of Goods A c t 1893 (56 & 57 V iet, 
c. 71), s. 49, sub-s. 2, as follows : “  Where, under 
a contract of sale, the price is payable on a day 
certain irrespective of delivery, and the buyer 
w rongfully neglects or refuses to pay such price, 
the seller may maintain an action fo r the price,
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although the property in  the goods has not 
passed, and the goods have not been appropriated 
to the contract.”  To bring a case w ith in  
Order I I I . ,  r. 6, i t  is not necessary to show 
tha t an action of debt s tr ic tly  so called would 
have been maintainable under the old law. The 
rule extends to any “  liquidated demand in  
monev,”  and these words would cover an action 
of assumpsit, which is an action maintainable 
fo r one instalment of a sum payable by instal
ments. Where a promissory note is payable by 
instalments, one of the instalments may be 
recovered in  assum psit independently of the 
others:

G ray  v. P in d a r , 2 Bos. & P. 427.
Unless the present action is maintainable there 
is no means of recovering an instalment of the 
price u n til the entire sum fa lls due. The p la in
tiffs  have carried out the amount of work which 
entitles them to payment of the firs t instalment.

L u sh , K.C. in  reply.
Lord A l v e r s t o n e , C.J.—In  this case the 

master in  chambers and W alton, J ., who has a great 
experience in  dealing w ith  these matters, have 
thought tha t the action was one in  which the order 
giving leave to sign judgment m ight properly be 
made under Order X IV ., r. 1, and on appeal 
against the order Mr. Lush has strenuously and 
ingeniously argued tha t there was no jurisd iction 
to make such an order, and he says tha t th is is a 
contract to pay one entire price in  a series of 
instalments. The claim is fo r the firs t instalment 
of the price of a steamer which is alleged to have 
become due from the defendants to the pla intiffs 
under a contract fo r the build ing of a steamer 
by the plaintiffs. B y  the terms of the con
tract the price of the steamer was to be 
the sum of 89,8001, which the purchasers 
should pay to the, builders by five instalments 
to become payable respectively at different 
stages of the steamer's construction. The firs t 
instalment having become payable and not having 
been paid by the defendants the present action 
was brought to recover the amount of the same, 
and the pla intiffs have applied fo r leave to sign 
judgment under Order X IV .,  r. 1, but i t  was said 
that there was no jurisd iction under tha t order 
to give leave to sign judgment where a purchaser 
neglected to pay one of several instalments only. 
No point was made as to the property passing 
and nothing turns on it. The claim is really in 
respect of seven firs t instalments in  respect of 
separate steamers. Now, whatever view may be 
taken of the old law w ith regard to the action of 
debt as applicable to the present claim the case 
is really governed by the language of certain 
provisions of the existing rules of the Supreme 
Court. Order X IV ., r. 1, provides tha t an order 
empowering the p la in tiff to  enter final judgment 
may be made in  cases where the defendant appears 
to a w rit o f summons specially indorsed under 
Order I I I . ,  r. 6, and there is no jurisd iction to 
make such an order except in  these cases. The 
words of the la tte r rule, so fa r as material to the 
present case, are as fo llows : “  In  a ll actions 
where the p la in tiff seeks only to recover a debt 
or liquidated demand in  money payable by the 
defendant, w ith or w ithout interest, arising (A) 
upon a contract, express or implied (as, fo r in 
stance, on a b ill o f exchange, promissory note, or 
cheque, or other simple contract debt) the w rit of

summons may, at the option of the p la in tiff, be 
specially indorsed w ith a statement of his claim ” 
Those words indicate the classes of cases in  which 
the w rit can be so indorsed tha t the master or a 
judge have jurisd iction to make an order under 
Order X IV ., r. 1. Having regard to th is rule i t  
becomes material to consider what is the language 
of the contract in  the present case as regards the 
payment of the price of the vessel. [H is  Lord- 
ship referred to'clauses 7 and 13 of the agreement, 
and continued :] We are told tha t i t  was admitted 
before the master and the judge at chambers that 
the keel of the steamer was laid. There is no 
dispute of fact as to th is—tha t the event hat 
happened which made the firs t instalment pay
able in cash. I t  is, however, suggested tha t by 
some rule of law to be deduced from the old 
authorities as to the action of debt tha t the 
amount of the claim sued fo r in  the present 
action—namely, 17,9601. — is not a “ debt or 
liquidated demand in  money ”  which comes w ithin 
the words of Order I I I . ,  r. 6. To that I  cannot 
assent. One knows tha t clauses such as were 
inserted in  the present case are inserted m the 
case of contracts of this kind where during the 
continuance of the work the builder or con
tractor would have to pay out large sums of 
money in  wages and fo r mater als. These clauses 
provide fo r payment of the contract price by 
instalments as the work progresses so tha t the 
builder or contractor is to be allowed to receive 
payment so as to recoup him fo r moneys paid out 
in  wages and fo r materials. Under these circum
stances I  cannot understand on what principle 
i t  can be contended tha t because 17,9601. is to be 
paid in  cash when the keel is laid th is is not 
a “  liquidated demand in  money ”  payable by the 
defendants arising under an express contract 
w ith in  the meaning of Order I I I , r. 6.

In  my judgment this is a singularly simple case. 
I t  is said that because the builders w ill have the 
keel of the steamer on their hands and be able to 
tu rn  i t  into money i f  the purchasers eventually 
refuse to complete the contract, and may possibly 
sell the steamer when completed at a profit, the 
only claim fo r nonpayment of th is instalment must 
be one fo r damages, and therefore does not come 
w ith in  the words of the rule. I  cannot take that 
view. I t  seems to me clear from  a business and 
common sense point of view, and i f  in  considera
tion of the shipbuilders finding materials and 
labour and completing the ship up to the laying 
of the keel the purchaser agrees to make a certain 
payment on the happening of tha t event, i t  makes 
no difference in  principle tha t four other instal
ments of the price are to be paid la ter on the 
happening of four other events. I  th ink  tha t 
this must be regarded as an express contract to 
pay five sums on the happening of five events. 
The question is whether we are precluded by any 
authority or rule of law from  holding tha t the 
judge was not entitled to make this order. I t  is 
said tha t the case of R u d d e r v. P rice  {sup.) is a 
sufficiently strong authority to bring us to that 
conclusion. I  am of opinion tha t tha t case 
turned and was decided on a point of pleading 
only. That, I  th ink, appears i f  I  take the last 
passage of the judgment only: “  There is so lit t le  
in  reason in  th is that there is some difficu lty to 
follow i t  ; bu t the foundation of the opinion fails 
when i t  is admitted that the sum really due may 
be recovered, notwithstanding more is demanded
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than can be made good in  evidence. I  cannot, 
indeed, devise a substantial reason why a promise 
to pay money not performed does not become a 
debt, and why i t  should not be recoverable, eo 
nom ine, as a debt. B u t the authorities are too 
strong to be resisted. Though the law has been 
altered w ith respect to actions of assum psit no 
alteration has taken place as to actions of debt. 
The note in  question is fo r the payment of a 
sum certain at different times, must be con
sidered as a debt fo r the amount of tha t sum, 
and, being so considered, no action of debt can be 
maintained upon i t  t i l l  a ll the days of payment be 
passed.”  I  th ink  that case depended on the dis
tinction drawn between actions of debt and of 
assum psit, and i t  does not help us to distinguish 
whether or not this action is one in  which the 
p la in tiffs are seeking to recover a “  debt or liq u i
dated demand in  money ”  w ith in the meaning of 
Order I I I . ,  r. 6. I  th ink  tha t the same distinc
tion was also taken in  the extract from Bacon’s 
Abridgment, t it .  “  Debt ”  B., which was read by 
Kennedy, L.J. in  the course of the argument. I  
also th ink  tha t a good enunciation of the law as 
i t  applies to-day is to be found in  the following 
passage from Sm ith’s Leading Cases, 11th edit., 
vol. 2, p. 12, which was read by M r. A tk in : “  I f  
a day be appointed fo r payment of money or 
part of it, or fo r doing any other act. and the day is 
to  happen, or may happen, before the thing, which 
is the consideration of the money or other act, is 
to be performed, an action may be brought to r 
the money, or fo r not doing such other act, before 
performance.”  I  th ink  M r. Lush was justified 
when he ingeniously tried to distinguish that class 
of case by referring to M attoeh  v. K in g la k e  (sup.), 
where on an agreement fo r the sale of land the 
purchaser covenanted to pay the purchase money 
on a day certain, and i t  was held tha t when that 
day arrived the vendor m ight recover the purchase 
money w ithout tendering a conveyance of the 
land fo r which i t  was the consideration. Here 
the p la intiffs have only to prove the fu lfilm ent 
of the condition to lay the keel of the steamer 
in  order to entitle them to recover the instalment 
of the purchase money which is claimed in  the 
action. We cannot well come to any other con
clusion w ithout overruling such cases as H oare  v. 
R ennie  (5 H . & N. 19), S im ps on v. C r ip p in  (27 L . T. 
Rep. 546; L . Rep. 8 Q. B. 14), and H onck  v. M u lle r  
(45 L. T. Rep. 202 ; 7 Q. B. D iv. 92), which are 
authorities fo r saying tha t in the case of a con
tract fo r the sale of goods to be delivered in  
instalments, or the price of which is to be paid 
in  instalments, in  the event of non delivery or 
nonpayment of an instalment the seller may have 
a r ig h t to keep the contract alive as a whole and 
at the same time have a claim fo r damages in  
respect of the particular breach. In  th is con
nection reference may he made to sect. 49, sub
sect. 2, of the Sale of Goods A c t 1893, which, of 
course, deals w ith the case of a sale fo r the whole 
price. That section provides that “  Where, under 
a contract of sale, the price is payable on a day 
certain irrespective of delivery, and the buyer 
w rongfully neglects or refuses to pay such price, 
the seller may maintain an action fo r the price, 
although the property in  the goods has not 
passed, and the goods have not been appropriated 
to the contract.”  M r. Lush urged fo r the defen
dants tha t tha t section could not apply where the 
price was payable by instalments. I  fa il to see 

Y o l . X I., N .  S .

why i t  should not. To my m ind i t  is dangerous 
to overrule the master and the judge on such a 
theory. I  th ink there was clearly ju risd iction to 
make the order. When once i t  is admitted that 
the condition is fu lfilled  on which by the terms 
of the contract the firs t instalment is payable in  
cash, i t  can be no answer to say tha t an action 
to recover tha t amount is not an action fo r a 
liquidated demand in  money w ith in  the meaning 
o f Order I I I . ,  r. 6, but tha t the p la in tiff m ight 
have some remedy in damages. As regards the 
25,0001. I  th ink the judge was rig h t in  the exer
cise of his discretion in  saying tha t tha t amount 
should remain in  medio, and I  am of opinion tha t 
th is appeal should be dismissed.

F a r w e l l , L.J.—I  am of the same opinion. The 
firs t question is as to the true construction of the 
contract so fa r as regards payment of the price 
of the steamer. In  my opinion i t  is a contract to 
pay five separate sums on the happening of five 
distinct events. Even M r. Lush could not con
tend fo r the defendants th a t i t  made any d if
ference whether these sums were contained in  one 
document or in  five. B u t even i f  i t  be a contract 
to pay the whole price of the steamer, followed by 
a specific contract to pay by instalments, the firs t 
sum is to become payable when the keel of the 
steamer is laid, and the other sums on the 
happening of other events. That being so, i t  
seems to me tha t an action fo r any instalment is 
an action fo r a “  liquidated demand in money ”  
w ith in  the meaning of Order I I I . ,  r. 6. I t  is said 
by counsel fo r the defendants tha t such a demand 
would be recoverable only by way of damages. I  
am unable to follow that reasoning, which is, no 
doubt, ingenious, but does not seem to  have any 
substantial merits. I  fa il to see why damages 
only should be recoverable. I f  there was any 
d ifficu lty why i t  should not be recoverable as a 
liquidated demand in  money under the law as i t  
existed in  the time of Lord Lyndhurst, i t  seems 
to me tha t has now been disposed of by sect. 49, 
sub-sect. 2, of the Sale of Goods A c t 1893, which 
provides fo r the recovery of the price of goods sold 
according to the terms of the contract, whether 
or not the property in  the goods has passed to 
the buyer, and whether or not delivery has taken 
place. I  do not see why i t  should not apply to 
the case of a sale where the price is to be paid by 
instalments as well as to a sale fo r one entire sum ; 
but any doubt as to th is seems to be cleared up 
by sect. 31, which contemplates tihe case of a 
contract fo r the sale of goods to be delivered by 
instalments which are to be separately paid for. 
I t  provides tha t i f  in  such a case “  the seller makes 
defective deliveries in  respect of one or more 
instalments, or the buyer neglects or refuses to 
take delivery of or pay fo r one or more insta l
ments, i t  is a question in  each case depending 
on the terms of the contract and the circum
stances of the case, whether the breach of contract 
is a repudiation of the whole contract, or whether 
i t  is a recoverable breach giving rise to a claim 
fo r compensation, but not a r ig h t to treat the 
whole contract a s repudiated.”  I t  is to be observed 
tha t the technical term “  compensation ”  is used 
in  the section, and I  th ink  the Legislature in 
tended the section to apply to cases other than 
those in  which damages were usually recoverable, 
namely, to cases in  which an action was brought 
to recover the price. M r. Lush thought i t  would 
be hard tha t i f  his clients repudiated the contract

S
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after the firs t instalment had been paid they 
m ight be out of money i f  the ship were sold or 
the vendors m ight sell i t  to other purchasers 
at a profit. This is not the law as was laid down 
by James and Mellish, L .JJ . in  E x  pa rte  B a r r e l l ; 
Be P a rn e ll (33 L . T. Rep. 115; L . Rep. 10 Ch. 
512). In  tha t case by a contract fo r the sale of 
land part of the purchase money was to be paid 
immediately, and the residue on completion; but 
the purchaser, after paying the firs t instalment, 
became bankrupt, and was unable to complete, 
and his trustee in bankruptcy afterwards brought 
an action to recover the instalment of the purchase 
money. James, L.J. there said : “  The trustee in 
th is case has no legal or equitable r ig h t to recover 
the deposit. The money was paid to the vendor 
as a guarantee tha t the contract should be per
formed. The trustee refuses to perform the con
tract, and then says, ‘ Give me back the deposit.’ 
There is no ground fo r such a claim.”  Mellish, 
L .J. said: “  I t  appears to me clear that, even 
where there is no clause in  the contract as to the 
forfe iture of the deposit, i f  the purchaser repu
diates the contract he cannot have back the 
money, as the contract has gone off through his 
default.”  A lthough I  sympathise w ith Mr. Lush, 
I  agree w ith  the Lord  Chief Justice in  th inking 
tha t th is appeal should be dismissed.

K e n n e d y , L .J .—Although I  th ink  the matter 
is not quite so clear as i t  appears to the Lord 
Chief Justice and to my brother Farwell, I  agree 
tha t this appeal should be dismissed. The ques
tion, which has received grave argument on the 
part of Mr. Lush, seems to be whether this is the 
kind of action which can be enforced under the 
provisions of Order X IV ., r. 1, not because of the 
nature of the claim itself, but because the words 
“  liquidated demand ”  are said to cover this. A 
case only fa lls w ith in  Order X IV ., r. 1, where the 
w rit is specially indorsed under Order I I I . ,  r. 6, 
and the w rit can only be specially indorsed under 
the la tte r rule in  an action to recover a “  debt or 
liquidated demand in  money ”  arising (in te r  a lia )  
upon a contract. Had i t  been a claim fo r pay
ment of the whole contract price of the steamer, 
and not fo r an instalment, there can be no doubt 
tha t i t  would have come w ith in  these words. I t  
is not easy to unravel the reasoning in  the older 
cases and to distinguish i t  from  mere technicality, 
bu t there is good reason fo r saying tha t fo r the 
recovery of certain classes of money demands 
you could not technically sue fo r the recovery of 
an instalment by itself, although i t  was stipulated 
to be paid on a certain day, where i t  formed only 
part of a promise by the defendant to pay a 
larger sum in  which i t  was included. Here we 
have not to deal with a question depending on 
the form  of the pleading whether in  actions of 
debt or in d e b ita tu s  assum psit. We have to 
deal w ith pleading as i t  now is ; and I  find 
nothing to show me tha t in  applying Order 
X IV . I  may not apply i t  to  a claim fo r an instal
ment of a larger sum merely because the law laid 
down in  the old cases goes to show that in  an 
action of debt, s tr ic tly  so called, you cannot sue 
in  debt as distinct from an action of in d e b ita tu s  
assum psit fo r an instalment. Had the matter 
here rested on the construction of the contract 1 
should have held tha t Order X IV . did not apply ; 
hut I  th ink  i t  is fa ir ly  open to argument that 
this contract does fa ll w ith in  the principle stated 
and illustrated in  Bacon’s Abridgment, this being

a contract fo r one entire sum sp lit up in to  several 
instalments. B u t assuming tha t where the whole 
sum is payable in instalments an action may be 
brought fo r any instalment, one must look at the 
words of the rule to see whether the claim would 
be fo r a “  liquidated demand in  money,”  and 
thus fa ll w ithin Order I I I . ,  r. 6. In  my opinion 
i t  does in  substance fa ll w ith in  tha t rule, and I  
do not find aoy rule of pleading which lays down 
tha t I  am to apply reasoning depending on form 
and not on substance. One would have expected 
to find in sect. 49, sub-sect. 2, of the Sale of 
Goods A ct 1893 some lim ita tion to the effect that 
i t  was to apply only where the price was payable 
in  one entire sum, but not where i t  was payable in 
instalments. On the whole I  am of opinion that 
the words of Order X IV ., r. 1, which refer back 
to Order I I I . ,  r. 6, are to be construed as ex
tending to the claim in  this action. W ith  all 
deference to the editors of the Annual Practice, 
i t  seemB to me tha t they are not quite accurate 
in  stating, as they do in  the note to the la tte r rule, 
tha t the words t: debt or liquidated demand”  only 
apply to an action of debt in  its most technical
^orm ‘ Appeal dism issed.

Solicitors fo r the appellants, A rm ita g e  and 
Chappie.

Solicitors fo r the respondents, B ly th , D u tto n , 
H a rtle y , and B ly th .

F r id a y ,  M a y  29, 1908.
(Before Sir G o r e l l  B a r n e s , P., M o u l t o n  and 

F a r w e l l , L.JJ.)
B u r g i s  a n d  o t h e r s  v . C o n s t a n t i n e , (a) 

a p p e a l  f r o m  t h e  k i n g ’s b e n c h  d i v i s i o n .

Shares in  s h ip — T ra n s fe r by beneficial owners to 
registered owner o f  sh ip  as trustee— Shares 
registered in  name o f trustee— M ortgages o f 
shares by trustee in  breach o f tru s t— F o rm  of 
m ortgage signed in  b la n k — Advance by mortgagee 
w ith o u t notice  — Negligence — E stoppe l— Con
f l ic t in g  equ ities— M erchan t S h ip p in g  A ct 1894 
(57 &  58 Viet. c. 60), ss 24, 26, 31, 56', 57.

The p la in t if fs ,  owners o f  shares in  a sh ip , tra n s 
fe rre d  them  in to  the name o f the senior p a rtn e r  
o f  a f i rm ,  w h ich  f i r m  m anaged the sh ip ’s 
business as trustee f o r  the p la in tif fs , the object 
o f  the tra n s fe r being to fa c il i ta te  the fo rm a tio n  
o f a company w h ich  was to purchase the ship. 
Upon the tra n s fe r  the senior p a rtn e r was reg is
tered in  the reg is te r o f  s h ip p in g  a t the p o rt to 
w hich  the sh ip  belonged as the owner o f  the 
shares. V a rious a ttem pts were made to fo rm  a 
company, b u t w ith o u t success, and the above- 
m entioned shares were no t reconveyed to the 
p la in t if fs .  Subsequently a son o f  the senior 
p a rtn e r, who had  charge o f  the f in a n c ia l a rrange
ments o f  the f irm ,  obta ined f o r  the purposes o f  
the f i r m  f ro m  the defendant th rough  an  agent 
f o r  the defendant and w ith o u t the knowledge or 
a u th o r ity  o f  the p la in t if fs  an  advance o f  money 
w h ich  was in tended to be secured by a mortgage  
by the senior p a rtn e r  o f  (inter alia) the above- 
m entioned shares. He obtained the la tte r ’s 
s igna ture '.to  a p r in te d  fo rm  w ith  b lank  spaces 
w h ich  was then handed to the de fendant’s agent 
by whom the document was subsequently f i l le d

(®) Reported by Eo w aaii .1. M, Oh a p i.in , Esq., Barrister-at-Law .
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up  as a m ortgage o f  the shares to the defendant. 
The de fendan t had no hnowledge th a t the senior 
p a r tn e r  was m ere ly a  trustee o f  the shares f o r  
the p la in tif fs . The de fendant then registered the 
docum ent as a mortgage. Upon le a rn in g  w h a t 
had been done the p la in t if fs  c la im ed as aga inst 
the de fendant a d e c la ra tio n  th a t the mortgage  
was vo id  and  an  o rde r th a t the reg is te r should  
be rec tifie d  by expung ing  f ro m  i t  the e n try  o f  
the mortgage.

H e ld , by the C o u rt o f  A ppea l (reversing the decision  
o f  B ig h a m , J.), th a t a lthough the p la in t if fs  had  
allow ed the sen io r p a rtn e r  o f  the f i r m  to appear 
on the reg is te r as lega l ow ner o f  th e ir  shares the 
defendant was, u n d e r the circumstances o f the 
case, no t e n tit le d  to an equ itab le  r ig h t  as aga ins t 
the p la in t if fs  to a charge upon the shares as 
se cu rity  f o r  the money advanced by h im . 

Rimm er v. Webster (86 L .  T . Bep. 491; (1902) 
2 Ch. 163) discussed.

A p p e a l  from the judgment of Bigham, J. in  an 
action tried by him w ithout a ju ry .

The action was brought by the p la in tiffs as 
beneficial owners of twenty-one sixty-fourth 
shares in  a ship called the G reta  H o lm e, claim ing
(1) a declaration tha t a certain mortgage on 
twenty-seven s ixty-fourth  shares in  tha t vessel, 
which appeared upon the register in  favour of 
the defendant, should be declared to be void, 
and tha t the defendant was not entitled to be 
registered as mortgagee of the shares ; (2) an 
order tha t the register should be rectified by the 
entry of the mortgage being expunged; and (3) 
delivery up of the mortgage to be cancelled. The 
facts g iving rise to the action were as fo llow s: 
In  1897 there was a firm  of H ine Brothers, which 
consisted at a ll material times of W ilfr id  Hine 
and his nephew. The business was tha t of 
managing, amongst others, a line of steamers 
called the Holme Line, of which the G reta H olm e  
was one, and the head office of the firm  was at 
M a ryp o rt; the firm  had also an office in  London 
which was under the control of A lfred  Ernest 
Hine, a son of W ilfr id  Hine, who was in  the 
employment of the firm , and had authority to 
sign the firm ’s name, and to whom, at a ll material 
times, the management of the money matters 
of the firm  was le ft. The ships belonging to the 
Holme Line were owned by a number of persons 
in  the usual way, in  sixty-fourth  parts. From time 
to time the firm  rendered accounts to, and 
distributed dividends among, those owners of the 
shares. In  1897 W ilf r id  Hine, the senior partner, 
conceived the idea of tu rn ing  his business, and 
the business of the Holme Line, in to a lim ited 
company, fo r the purpose of taking over the 
Holme Line. Circulars were accordingly sent 
out by the firm  to the shareholders in the 
different ships as to the proposed company, but 
nothing was done by H ine Brothers of any de
fin ite character t i l l  the end of 1898, when a 
prospectus was prepared. I t  was thought neces
sary or desirable tha t the shareholders, who were 
at tha t time on the register at Maryport, in  
respect of the ir holdings, should transfer these 
shares to W ilfr id  H ine as trustee, so tha t he 
m ight be in  a position to hand over the tit le  to 
the Bhips to the company when formed. Accord
ing ly a circular dated the 30th Nov. 1898, and 
signed by W ilf r id  Hine, was sent out to the 
various shareholders, amongst others the plain

tiffs, inclosing a d ra ft prospectus of the proposed 
company, and a valuation of the various steamers 
of the Holme Line. The circular, after stating 
tha t i t  was proposed tha t the sum representing 
the value of the shares in  the ships belonging to 
the persons to whom i t  was sent should be satis
fied as to 90 per cent, in  fu lly  paid ordinary 
shares, and as to 10 per cent, in  fu lly  paid 
preference shares in  the proposed company, pro
ceeded as fo llow s:

W i l l  you please sign the  mem orandum  a t foot 
hereof, and also the inoloeed b ill  o f sale, in  exchange 
fo r w h ich I  undertake to  send you Bbare certificates  
fo r the  above shares in  H in e  Brothers L im ite d  when  
a llo tted . A s  tim e  is v e ry  im po rtan t, I  shall be glad  
i f  you w ill re tu rn  the  documents to  me a t your earliest 
convenience, and I  have no hesitation in  saying th a t  
I  consider th is  arrangem ent w ill be to  your in terest, 
and th a t I  am  m aking no pro fit ou t of your shares, 
b u t w ill  m erely  hold your in terest in  the  Bhip in  tru s t  
fo r you pending the  a llo tm ent o f the shares to  which  
you are entitled .

In  response to tha t circular, the p la intiffs 
executed bills of sale of the ir shares in  the G reta  
H olm e, and signed the inclosed memorandum, 
which was in  the follow ing terms :

I  hereby agree to  accept the  term s o f your le tte r  of 
3 0th  N ov. 1898, and send h erew ith  a  b ill of sale on the  
understanding th a t  you hold m y in terest in  the ship 
G re ta  H o lm e  referred  to  in  tru s t fo r me as there in  set 
fo rth , and I  hereby authorise you to enter in to  a  con
tra c t fo r sale to  the  proposed company of m y in terest in  
th e  said ship.

A  number of shareholders, including the p la in
tiffs, having assented to the proposal, their shares 
were transferred in to W ilfr id  H ine’s name. He 
was registered in  respect of them in  the register 
at the ship’s port of registry, and thereby became 
the legal owner of the shares. He held them in 
trus t to  transfer them, in  the event of a company 
being formed, to tha t company as part of its 
assets, and, i f  the company was formed, each 
shareholder was to receive a specified interest 
in  it.

D ifficulties arose in  the form ation of the com
pany, and nothing was in  fact ever done which 
resulted in  its formation.

From time to time letters passed between 
certain of the shareholders and H ine Brothers 
about the matter, from which i t  appeared tha t the 
orig inal idea as to what the company should be 
composed of had been somewhat modified, but 
towards the end of 1906 H ine Brothers stated 
tha t the project fo r the form ation of a com
pany had not been abandoned, and suggested 
tha t the shares should be allowed to remain as 
they were u n til the matter was fina lly  disposed 
of. The p la in tiffs ’ shares in  the G reta  H olm e  
were accordingly allowed to remain as they 
were.

In  the early part of 1907 the firm  of H ine 
Brothers got in to  financial difficulties. A lfred  
Ernest Hine then gave a mortgage to a M r. Con
stant, which mortgage included twenty-seven 
shares in  the G reta H olm e  (the p la in tiffs ’ twenty- 
one shares and six others). That mortgage was 
given to M r. Constant by A lfred Ernest Hine upon 
a form  which bore the signature of W ilfr id  Hine. 
I t  was given in  order to raise money fo r the firm, 
and the money was in  fact raised exclusively fo r 
the purposes of the firm , and not fo r the private 
purposes of A lfred  Ernest Hine. I t  was a mort-
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gage tha t should not have been given, and when 
W ilf r id  Hine was asked about i t  he said tha t i t  
was true tha t the mortgage bore his signature, 
hu t tha t i t  was not true tha t he knew anything 
about it.

Both the father and son said tha t after the 
father’s illness, which happened in  1905, i t  had 
been the practice of the father to  sign blank 
forms of mortgage and leave them in  the son’s 
possession, so tha t the son m ight, when need 
required, f i l l  them up. W ilfr id  H ine said tha t 
one of these forms must have been used by his 
eon unknown to him  to create the Constant m ort
gage-

In  1907 money was again required fo r the 
purposes of the firm  of H ine Brothers, and on the 
9th A p r il A lfred  Ernest H ine applied to a firm  of 
John Holman and Sons fo r an advance of 4000Z. 
upon the security of the fre igh t of a vessel called 
the Is e l Holme, and said tha t he was prepared to 
pledge tha t fre ight, and also twenty-seven shares 
m  the G reta  H olm e, which shares included the 
shares of which the pla intiffs were the beneficial 
owners, by way of collateral security fo r the 
advance. This application having been com
municated by John Holman to the defendant, 
who had no notice of the p la in tiffs ’ interest in  the 
shares, or tha t there was any irregu larity  in  the 
transaction, he agreed to make the advance upon 
the terms mentioned on the 10th A p ril. What 
took place was th is : A lfred  Ernest H ine, being 
anxious to obtain money, gave the charge upon 
the freight, and also asked John Holman to 
furn ish him w ith  a blank form of mortgage fo r 
his father to sign. That form  he took away w ith 
him, and, having obtained his father’s signature 
to it,  he took i t  back to Mr. Holman’s office and 
le ft i t  w ith M r. Holman fo r him to f i l l  up the 
blank spaces w ith the particulars relating to the 
twenty-seven shares in  the G reta  H olm e. The 
amount advanced by the defendant was received 
the same day. The security fo r the loan was 
perfected in  M r. Holman’s office and by Mr. 
Holman himself, and he also drew the assign
ment of the fre ight. On the same day the Con
stant mortgage was discharged. The fre igh t of 
the Is e l H o lm e, which had been pledged to the 
defendant, was received by A lfred  Ernest Hine, 
instead of being paid to the defendant, as i t  ought 
to  have been.

Difficulties were raised, w ith  the result tha t on 
the 1st Ju ly  1907 the defendant caused the m ort
gage to be registered in  the shipping register. 
I t  was that registration which the p la intiffs 
(who had only then become aware of what had 
been done w ith the ir shares) sought to have can
celled.

On these facts Bigham, J. held tha t Mr. Holman 
in  drawing the assignment of the fre igh t and f i l l 
ing up the blank form of mortgage did so as the 
agent on behalf of the defendant, and tha t the 
defendant must be taken to have had notice 
through his agent Holman tha t at the time when 
W ilf r id  H ine’s signature was appended to the 
document, i t  was a blank form so that there could 
be no question of estoppel, and tha t the so-called 
mortgage not being the deed of W ilfr id  Hine was 
a worthless document. He therefore made an 
order declaring tha t the alleged mortgage was 
bad, and tha t the entry of i t  must be expunged 
from  the register. He fu rther held, on the 
authority of R im m e r  v. Webster (86 L . T. Rep.

[ C t . o f  A p p .

491; (1902) 2 Ch. 163), tha t inasmuch as the 
p la intiffs had intrusted W ilf r id  H ine with 
authority to deal w ith the shares, although he had 
not dealt w ith  them in  the way the p la intiffs 
intended, the defendant had obtained an equitable 
tit le  to the shares which, although i t  came into 
existence long after the equitable tit le  of the 
p laintiffs, nevertheless took p rio rity , and he made 
a declaration tha t the defendant was not entitled 
to be registered in  respect of the shares in  the 
G reta  H o lm e, but tha t he was entitled to an 
equitable charge upon the shares as against the 
p la in tiffs  to the extent of any unpaid balance of 
the advance made by him. He accordingly gave 
judgment, declaring the defendant to be entitled 
to such a charge.

The pla intiffs appealed against the last portion 
of the judgment.

J. A . H a m ilto n , K .C . (M a u rice  H i l l  w ith him) 
fo r the p la intiffs.— The decision of Bigham J. 
was wrong. I f  the defendant had obtained a 
mortgage of the shares by b ill of sale under the 
provisions of the Merchant Shipping A c t 1894, 
he would have obtained a legal tit le  to the shares 
which would have prevailed against the tit le  of 
the p la in tiffs :

The Horlock, 3 Asp. Mar. La w  Cas. 421 (1877);
36 L . T . Rep. 622; 2 P. D iv . 243.

B u t i t  is clear tha t in  th is case the mortgage is 
void, so that the defendant obtains no legal title  
at a ll to  the shares. The only question is whether 
the defendant can establish an equitable tit le  to 
the shares in  question, and, i f  so, whether i t  is to 
prevail against the equitable tit le  of the plaintiffs, 
who have the beneficial ownership of the shares. 
The p la in tiffs only transferred their shares to 
W ilfr id  Hine w ith the object of enabling him to 
transfer them to the company when i t  should be 
formed and when i t  was approved by them. 
W ilfr id  Hine was merely trustee of the shares fo r 
the pla intiffs and had no power to deal w ith them. 
He held them in trus t to transfer them in  the 
event of a company being formed to tha t company 
as part of its  assets. A ll  tha t the defendant got 
was a personal promise to give a mortgage, 
coupled w ith a cause of action fo r deceit, against 
A lfred  Ernest Hine. The case of R im m e r  v. 
Webster (86 L . T. Rep. 491; (1902) 2 Oh. 163), 
upon which Bigham, J. proceeded, is really not in 
point. In  tha t case a security had been delivered 
to an agent fo r sale, and transfers of the same had 
been duly executed. In  th is case no indicia of 
t it le  were handed to the defendant; a ll he got was 
a deed which said nothing. The fact tha t W ilfr id  
H ine was allowed by the p la in tiffs to remain the 
registered owner of the shares cannot possibly 
give rise to the equity claimed by the defendant. 
I t  appears from  the cases in  the Courts of Equity, 
in  which a subsequent equitable mortgagee has 
been held to override the rights o f a prior equit
able mortgagee, tha t there must have been some 
misconduct or negligence so gross as to render i t  
ju s t to  deprive the p rio r mortgagee of his 
security. I t  need not be negligence amounting 
to fraud. He also cited

Le w in  on T rusts , 11th ed it., p. 9 0 1 ;
Briggs  v. Jones, 23 L . T . Rep. 2 1 2 ; L . Rep. 

10 Eq. 92 ;
N orthern Counties o f E ng lan d  F ire  Insurance Com

pany  v. W hipp , 51 L . T . Rep. 806 ; 26 Ch, D iv . 
482 ;
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Re C aste ll and B row n L im ite d ;  Ex pa rte  Union  
B ank of London, 78 L . T . Kep. 1 0 9 ; (1898) 
1 Ch. 315;

Re V a lle to r t S a n ita ry  Steam L a u n d ry  Company 
L im ite d ; W ard  v . V a lle to rt S a n ita ry  Steam  
L a u n d ry  Company L im ite d ,  89 L . T . Kep. 60 ; 
(1903) 2 Ch. 654.

S cru tton , K.C. (B ailhache , K.C. w ith him).— 
The decision of Bigham, J. was right. The shares 
were invested in  W ilfr id  Hine, w ith  authority to 
dispose of them to a company which was to be 
formed, and his name appeared on the register 
in  respect of the shares. This would give him 
power absolutely to dispose of them under sect. 56 
of the Merchant Shipping A c t 1894 to a purchaser 
fo r value w ithout notice. The pla intiffs were 
themselves in  default in  allowing W ilfr id  Hine 
to be pu t on the register. This case must be 
decided on the principles applicable to cases of 
agency as la id down by Farwell, J. in  l i im m e r  v. 
Webster (sup.). The present case falls w ith in  
the principles there la id down. The indicia of 
tit le  were handed to H ine fo r the purpose tha t he 
should sell them to a company which was to be 
formed. As soon as he was pu t on the register 
he became the absolute owner of the shares fo r 
the purpose of dealing w ith them, though in  a 
lim ited way. There was no lim ita tion  of his 
authority entered on the register. There is 
nothing to show tha t his power to transfer the 
shares is lim ited, and the defendant had no notice 
of any trus t at a ll affecting the shares. He also 
cited

B rad le y  v. Riches, 39 L . T . Kep. 7 8 ; 9 Ch. D iv . 
189, 192;

Brocklesby v . Temperance Perm anent B u ild in g  
Society and others, 72 L . T . Kep. 477 ; (1895) 
A . C. 173 ■

T a y lo r 'v. Russell, 66 L . T . Kep. 5 6 5 ; (1892) A . C. 
2 4 4 ;

N orthe rn  Counties o f E ng land F ire  Insurance  
Company v . W hipp (sup . ) ;

Re Castell and B row n L im ite d ;  E x parte Union  
B ank o f London (sup.).

J. A . H a m ilto n , K.C., fo r the plaintiffs, was not 
called upon to reply.

S ir G o r e l l  B a r n e s , P .—The question in  this 
case which has been argued before us is of some 
importance, though, as fa r as I  can make out, i t  
was not the point upon which the case was fought, 
and i t  was not a point which was raised in  the 
pleadings at all. In  order to make clear the 
observations which I  propose to pu t forward very 
shortly, i t  is necessary to see what th is action was 
for, and what are the facts as fa r as they are neces
sary to be considered. [H is  Lordship stated 
the facts, and continued:] Now, the action arose 
in consequence of a transaction w ith regard to 
those particular shares which may be very shortly 
stated. M r. W ilfr id  H ine had registered these 
shares in  his own name, and in  1907,1 th ink  i t  was, 
a mortgage of these shares was executed to Mr. 
Constantine, and tha t mortgage was afterwards 
paid off out of the proceeds which were raised on 
the mortgage which has given rise to the present 
suit. The document which gave rise to th is suit 
was duly registered, and i t  purported to be a 
mortgage by W ilfr id  H ine to the defendant in  
this suit o f twenty-seven sixty-fourth shares, 
which included the twenty-one sixty-fourth 
shares of which the p la in tiffs were beneficial 
owners, and the defendant claimed to be the m ort

gagee of those shares. Now, the claim made by 
the pla intiffs in  their statement of claim was tha t 
the mortgage and the registration thereof were 
wholly void, and tha t the defendant was not 
entitled to the mortgage or to register his m ort
gage on the shares ; and they also assert tha t the 
document was never executed or delivered by Mr. 
W ilfr id  Hine w ith the authority of any of the 
pla intiffs or at all, and tha t he had not authority 
to mortgage. Now, th is is what they allege. I  
read this because upon this the main point in  the 
case orig inally fought turned. I t  is as follows : 
“  In  or about the month of A p r il 1907 one A. E. 
Hine, w ithout the authority of the said W . Hine 
or any of the p laintiffs, gave to the defendant a 
blank form of mortgage which bore the signature 
of the said W. Hine, but was not otherwise filled 
in, and the defendant, by himself or his agent, 
subsequently filled in  the said form  as a mortgage 
to be registered.”  Then they claim a declaration 
tha t the sale is void, and tha t the defendant is 
not entitled to be registered as mortgagee, and 
the delivery up and cancelment of the docu
ment, which purported to be a mortgage and a 
declaration, that the alleged mortgage is not 
entitled to be registered as a mortgage, and asking 
fo r an order tha t the entry be expunged from the 
register. Now, i t  is im portant to see what the 
defence was. F irs t of all I  th ink  I  am correct in  
saying that pars. 1, 2, 3, and 4 are practically 
traverses (w ith some admissions) of unimportant 
facts. Now par. 5 is th is : “  The defendant is a 
bond f id e  purchaser fo r value by way of mortgage 
of the shares in  question from the said W . Hine 
w ithout notice of any interest of the pla intiffs 
therein and has been and is duly registered as a 
mortgagee thereof and has an indefeasible title  to 
the said shares as such mortgagee.”  For the pur
pose of my judgment I  take the facts as stated 
and found by Bigham, J. in  his judgment which 
very clearly and very fu lly  states the facts ; and 
in  the argument before us I  do not th ink  any 
quarrel has been raised as to the way in which 
these facts are stated. I  only propose (in order 
to  make the point plain) to refer to the finding as 
to the mortgage question. He says in  his judg
ment : “  M r. Constantine (the defendant) agreed
to make the advances proposed, and on the 
10th A p ril this in  my opinion took place. Mr. 
A lfred  Ernest Hine who was anxious to get the 
money, gave the charge on the fre igh t and he 
also asked M r. Holman to furnish him  w ith  a 
blank form of mortgage fo r his father to sign. 
He took i t  away from Holman’s office and 
obtained his father’s signature to the blank 
form, and then took i t  back to M r. Holman 
and le ft M r. Holman to f i l l  i t  up w ith the 
particulars relating to the twenty-seven sixty- 
fourth  shares. The loan was then made on the 
same day—I  th ink, the 10th A p r il;  40001 was 
advanced by M r. Constantine. The security fo r 
tha t loan was perfected in  M r. Holman’s office, and 
by Mr. Holman himself. M r. Holman drew out 
the assignment of the fre igh t and M r. Holman 
filled up the blank form  of mortgage which 
had been obtained in  the way described by us. 
M r. Holman did that, in  my opinion, as the agent 
and on behalf of M r Constantine, the present 
defendant, and I  th ink  in  th is case i t  must be 
taken tha t Mr. Constantine through his agent in  
tha t behalf had notice tha t at the time tha t Mr. 
W ilfr id  H ine’s signature was appended to that
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document, i t  was a mere blank form  ; and i f  such 
notice is to be imputed to  him, there can be no 
estoppel in  favour of a man who himself knows 
the tru th  of the circumstances.”  Now, although 
the parties at tha t time do not appear to have 
known the fact, M r. Holman, i t  was not sug
gested, had the slightest idea tha t th is way of 
carrying out the mortgage would lead to any 
difficulty, notwithstanding there was want of 
knowledge tha t the document which was regis
tered as a mortgage in  fact was a worthless 
document. I t  was signed in  blank orig inally by 
M r. W ilfr id  Hine. When I  say “ in  blank,”  of 
course there was the printed form used under 
the Merchant Shipping Act, but I  take i t  there 
was nothing about the name of the ship, the 
number of shares, and so forth , which are required 
to be filled in  before the document is executed in  
order to make i t  a good document. The result 
was that, th is mortgage, as Bigham, J. says, in  
his opinion (and in  my opinion too), was a wholly 
worthless document.

Now, tha t was the case which was to be fought, 
whether that was a good mortgage or not, and 
Bigham, J. having found tha t i t  was a bad 
mortgage in  the sense tha t i t  was not executed 
under such circumstances as to make i t  a valid 
document, thought tha t the party receiving i t  
and the party executing i t  m ight have well 
thought they were carrying out a perfectly legal 
transaction. Now, tha t being the case which 
was fought, the point was afterwards taken by 
counsel fo r Mr. Constantine tha t although tha t 
document gave him no tit le  whatever, notw ith
standing the fact that he had been placed on the 
register under i t  and although he had advanced 
his money under it, although that document was 
a worthless document, he was s till entitled to 
maintain that he had such an equity as would 
defeat the beneficial interest of the p la in tiffs ’ in  
the shares in  question. Now, I  have not expressly 
gone into a ll the circumstances about Hine 
executing this document. So fa r as those are 
necessary to be stated at a ll they are to be found 
in  Bigham, J .’s judgment. B u t he decided that, 
the document being a worthless document, the 
register must be rectified by expunging the entry 
from  the register, tha t Constantine must be le ft 
in  the position in which he was when tha t 
registration had been expunged and when the 
document had been determined to be a worth
less document; but Bigham, J. went on to deal 
w ith the point which was raised by counsel for 
Mr. Constantine though not raised in  the defence 
as I  have said, tha t notwithstanding tha t the 
mortgage must be expunged from the register 
M r. Constantine had an equity which would 
prevail over the rights of the p laintiffs, and, that 
being so, the p la intiffs could not obtain the benefit 
o f the ir property w ithout discharging the claim 
upon them. That is the substance of it.

Now, in  order to see whether tha t position can 
be made out I  th ink  i t  is necessary to refer to a 
few sections of the Merchant Shipping A c t 1894. 
I  start w ith this : That the p la in tiffs had handed 
the ir b ill o f sale over to Mr. Hine in  the circum
stances which I  have shortly stated, tha t Mr. 
H ine had been placed on the register of the ship 
at M aryport as the sole registered owner of these 
shares. Now, on the register, of course, there is 
no notice of any trus t or anything of tha t kind, 
th a t M r. Hine had made this arrangement or

someone had made i t  fo r him w ith  M r. Constan
tine, and tha t M r. Constantine had advanced 
money on a document which turned out to  be 
practically worthless; and le t me now see what 
the position is which M r. Constantine is le ft in  
under the Merchant Shipping Act. According to 
the Merchant Shipping Act, there is a general 
provision fo r the mode of registering ships and 
shares in  them and the mode which is transfer by 
sale or by mortgage of shares in  ships which 
have been registered. Sect. 24, sub-sect. 1, pro
vides that, “ A  registered ship or share therein 
(when disposed of to a person qualified to own a 
B ritish  ship) shall be transferred by b ill o f sale ” ; 
and sub-sect. 2, “  The b ill o f sale shall contain 
such description of the ship as is contained in  the 
surveyor’s certificate, or some other description 
sufficient to identify the ship to the satisfaction 
of the registrar, and shall be in  the form  marked 
A  in  the firs t part of the firs t schedule to th is 
Act, or as near thereto as circumstances perm it, 
and shall be executed by the transferor in  the 
presence of and be attested by a witness or w it
nesses.”  By sect. 26, sub-sect. 1, i t  is provided : 
“  Every b ill of sale fo r the transfer of a registered 
ship or of a share therein, when duly executed, 
shall be produced to the registrar of her port of 
registry, w ith the declaration of transfer, and 
the registrar shall thereupon enter in the register 
book the name of the transferee as owner of the 
ship or share, and shall indorse on the b ill o f sale 
the fact of tha t entry having been made, w ith 
the day and hour thereof.”  By sub-sect. 2: 
“  Mortgages shall be recorded by the registrar in  
the order in  time in  which they are produced to 
him fo r tha t purpose, and the registrar shall by 
memorandum under his hand notify  on each 
mortgage tha t i t  has been recorded by him, stating 
the day and hour of that record.”  Then with 
regard to mortgages, sect. 31, sub-sect. 1, says: 
“  A  registered ship or a share therein may be 
made a security fo r a loan or other valuable con
sideration, and the instrum ent creating the secu
r ity  (in the A c t called a mortgage) shall be in the 
form  marked B  in  the firs t part of the firs t 
schedule to th is Act, or as near thereto as c ir
cumstances perm it, and on the production of 
such instrument the registrar of the ship’s port 
of registry shall record i t  in  the register book.”  
I  do not intend to read through a ll the sections of 
the A c t which relate to bills of sale of ships or 
mortgage deeds ; the effect of the sections is 
tha t machinery is provided by the A c t fo r the 
transfer of the complete ownership or the transfer 
of mortgageable interest or interests which are to 
be treated in  the same way as a mortgage of a 
ship or shares therein by the various sections, 
two of which I  have already read. Then sect. 56 
provides: “ No notice of any trust, express, 
implied, or constructive, shall be entered in  the 
register book or be receivable by the registrar and 
subject to any rights and powers appearing by 
the register book to be vested in  any other person, 
the registered owner of the ship or of a share 
therein shall have power absolutely to dispose in 
manner in  th is A ct provided of the ship or share, 
and to give effectual receipts fo r any money paid 
or advanced by way of consideration.”  Then 
sect. 57, which is also material, is : “  The expression 
‘ beneficial interest ’ where used in  th is part of the 
A c t includes interest arising under contract and 
other equitable interests; and the intention of this
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A ct is that, w ithout prejudice to the provisions of 
this A c t fo r preventing notice of trusts from 
being entered in  the register book or received by 
the registrar and without prejudice to the powers 
of disposition and of g iving receipts conferred by 
this Act on registered owners and mortgagees 
and without prejudice to the provisions of this 
A c t relating to the exclusion of unqualified 
persons from  the ownership of B ritish  ships, 
interests arising under contract or other equitable 
interests may be enforced by or against owners 
and mortgagees of ships in  respect of their 
interest therein in  the same manner as in  respect 
of any other personal property.”  “  Beneficial 
interests ”  are mentioned in  several places in  the 
Act, and more particu larly in  sect. 58, which deals 
expressly w ith the lia b ility  of the beneficial 
owner, i f  the beneficial ownership is not 
to appear on the register. Now, the point 
raised at present is tha t Mr. Constantine 
(notwithstanding the fact tha t this so called 
mortgage is a worthless document) has an equity 
which is to prevail over the equity of the 
beneficial owners, the plaintiffs. Now, I  confess, 
when I  attempt to touch the question of one equity 
prevailing against the other, I  feel some difficulty 
in  doing so when I  do so in the presence of a very 
distinguished Chancery judge. B u t the point, to 
my mind, in th is case is one of a simple character. 
I t  seems to me when the Act of Parliament has 
provided w ith regard to ships tha t they shall be 
registered in  the name of persons who appear on 
the register, and tha t therefore those persons are 
to be held out to the world as persons who are 
entitled to deal w ith them, and provides machinery 
by which they may transfer and mortgage and 
so fo rth  in  the forms provided in the Act, that i t  
requires at least a very strong case, a very 
strong proposition indeed to show tha t any person 
who does not comply w ith these provisions is to 
get a tit le  as against the original owners who are 
beneficially interested so as to defeat their rights 
when he could, i f  he had chosen and had acted 
prorerly, have obtained a good title  in  the manner 
provided by the Merchant Shipping Act. There
fore at the outset i t  seems to me tha t where 
there is only here in  th is case a claim based upon 
a personal contract with the man who is the 
registered owner, and no charge given by way of 
following out the provisions of the Merchant 
Shipping Act, and no charge given, in  fact, by any 
document, tha t he, the lender of the money, has 
not placed himself in  the position in  which he 
could have been i f  he had wished fo r adequate 
protection by following the provisions of the A ct ; 
and I  th ink  i t  is im portant that this matter 
should be dealt w ith upon the lines which are 
indicated in  the statute. B u t i t  is said the 
p la intiffs in  the case have acted in  such a way as 
to hold out H ine— because tha t is what i t  comes 
to—as being a person in possession en titling  him 
to create (w ithout following the form prescribed 
in  the A ct at all) a charge on the p la in tiffs ’ shares 
by merely promising to give a charge upon them 
in favour of the lender, Mr. Constantine, which 
w ill defeat the p la in tiffs ’ title , unless, of course, 
they pay off M r. Constantine. Now, certain 
cases have been referred to which I  do not intend 
to go through or examine because the broad view 
which I  take of th is case is th is : tha t i f  persons 
beneficially interested leave another person on the 
legister, as legal owner, a ll tha t they have done

by merely doing that is to place him in a 
position ip  which he can defeat the ir r ig h t as 
against the outside world by transferring or 
selling the shares which legally belong to him 
and which stand in  the name of the registered 
owner, and tha t unless tha t course is followed 
they cannot have the ir rights infringed. I  am 
not going to say there is no case in  which some
th ing more may not be done, either by way o f 
some direct communication between the beneficial 
owners p.nd the mortgagee which-will entitle him 
to rely upon something more than the mere 
registration or otherwise; but in  this case he relies 
on the fact alone that Hine was allowed by the 
p la intiffs to remain on the register as the owner 
of the shares ; there is nothing else relied upon 
than that. Where there is nothing more than 
the registry, i t  seems to me to be introducing a 
very startling proposition to allow people to 
defeat the rights of persons who had bond 
f id e  placed the ir shares in  the circumstances 
in  which they were so placed in  this case fo r a 
purpose which they were perfectly righ tly  
entitled to do ; in  other words, I  cannot myself help 
th ink ing—i t  may be tha t I  am going too fa r in  
saying so, and i t  may be i t  is beyond what is 
necessary to say in  this case—I  cannot myself 
help th ink ing  tha t the true object of the legisla
tion  was tha t beneficial owners who leave their 
shares registered in  the name of a particular 
person w ill be bound by anything he does in  the 
manner provided by the Act, but not otherwise, 
unless they themselves have by some other 
means contributed to his act in  such a way as 
every person is entitled to rely upon it.  I f  that is 
the correct view, i t  seems to me tha t this case is 
disposed of in  a different way to what Bigham, J. 
has done, and therefore I  th ink  that hi3 judgment 
must be extended. He has ordered the expunging 
of the registration of the mortgage; but the real 
re lief in  substance seems to me to be that 
which the pla intiffs claim to be entitled to. 
Therefore my decision w ill be generally in  favour 
of the pla intiffs ’ claim, so tha t they w ill get 
the beneficial rights tha t they have in  those 
shares.

M o u l t o n , L .J .—I  am of the same opinion. 
The nature of th is action is an action by the 
beneficial owners of certain shares in  a ship, the 
G reta  Holm e, to  have those shares transferred 
from  the name of W. Hine, in  which they were 
standing in  the register, to  their own names. 
The register at tha t time appeared to be incum
bered by a transfer by way of mortgage in favour 
of the defendant to secure a sum of 4000Z., and 
they set out in  the ir points of claim tha t that 
transfer was a nu llity , tha t i t  was a form 
orig inally signed by W . Hine, and delivered blank 
to the defendant, the agent, who himself had 
filled i t  up with the name of the ship and the 
number of the shares, and tha t therefore, being a 
nu llity , i t  ought to have been struck off the 
register, and they ought to have a clean transfer 
of these shares. Now, tha t was a completely 
undefended action. To the knowledge of the 
defendant a ll the statements in  i t  were true. 
However, he chose to traverse them, and went to 
tr ia l, and when the evidence was called i t  was 
perfectly clear tha t this so-called mortgage was 
a nu llity , and i t  ought not to be on the register, 
and judgment was given that i t  should be 
struck off. B u t the learned judge, I  suppose
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in  a desire to settle as fa r as possible a ll 
the points in  controversy between the parties 
seems to have perm itted the defendant to  set up 
something which is rather in  the nature of a 
counter-claim—namely, a claim tha t he had an 
equity to  a charge upon these shares by way of 
security fo r the amount of money which he had 
advanced to M r. Hine, and not, o f course, to the 
pla intiffs. Now, tha t is the only point tha t has 
been contested before us, and I  confess i t  appears 
to me to be a point of no particu lar d ifficulty 
when once you disentangle the various legal 
considerations which bear upon it. The case in  
my eyes is this : A t the tim e when the transac
tions took place which gave rise to th is action 
Hine was a bare trustee fo r the pla intiffs. He 
had no beneficial interest in  those shares, and in 
my opinion he was nothing but a bare trustee. 
B u t tha t is a point I  shall return to later. He 
undoubtedly pu t himself on the register in 
respect of them as legal owner, and was entitled 
to do so. He also borrowed money from the 
defendant, and promised the defendant to give 
him a mortgage upon those shares of which he 
was the registered owner. By the concurrence 
both of the defendant and of Hine tha t security 
was never given, fo r the document tha t was 
drawn up was a complete nu llity , and a ll the 
circumstances tha t rendered i t  a n u llity  were 
perfectly well known to Holman as well as to 
Hine. There is no question of concealment or 
fraud about it. The consequence is tha t we must 
take i t  tha t the parties never carried out the 
promise to give a security ou these particular 
shares. The situation therefore is th is : The 
cestuis que tru s t call upon the ir trustee to re
convey to them, and they are entitled to. The 
only th ing is, however, tha t he has promised to 
give a security on trus t property to somebody 
else, and has not carried out tha t promise. In  
order to  get a charge he would have to come to 
the court and ask fo r specific performance of 
th is promise, and, as specific performance of this 
promise would ex concessis involve a breach of 
trus t on his part, the court would not grant him 
specific performance, and therefore he remains a 
bare trustee of these shares, though the legal 
owner. As such legal owner fo r the p la in tiffs 
he must retransfer the shares to them. That, 
in ' my opinion, decides this case. B u t the defen
dants here, in  M r. Scrutton’s very resolute and 
able argument, have tried to bring th is case 
w ith in  certain equitable doctrines which on proper 
occasions w ill pu t an equity subsequent in time 
in a position of p rio rity  to a prior equity, and 
even in  special cases to the legal tit le  i ts e lf; but 
they are always based upon some negligence in  the 
owner of the prior equity. Now here, in  my opinion, 
there is no possible ground fo r suggesting tha t the 
cestuis que tru s t were g u ilty  of any negligence. 
A  person is entitled to leave his property, what
ever be its nature, in the name of a trustee. A  
vast amount of property in  th is realm must be 
in  the names of trustees; the legal interest is 
from  the devolution of the property vested in  the 
trustees, and the fact that shares in  a ship stand 
in  a man s name on the register does not negative 
in  any way his being a trustee fo r other people 
w ith  regard to those shares. B u t the great 
importance of titles to shares in  a ship being 
indefeasible has led the Legislature to enact th is 
tha t a trustee or owner, whether he is interested

or not interested in  the shares that stand in  his 
name, shall have an absolute power to give a 
good title  by way of charge, or by way of sale to 
any other person not having notice of any defect 
in  his title , though i t  may be a breach of trust 
provided he does i t  “  in  manner in  this A c t pro
vided,”  so tha t a man who allows his property to 
stand in  the name of a trustee runs one risk, 
and one only, and tha t is tha t in  breach of his 
trus t the trustee may avail himself of the statu
to ry  means of effectually transferring, either by 
way of charge or sale, the part or whole of the 
property in  those shares. Now to that risk the 
p la in tiffs in  this case exposed themselves, but 
tha t risk did not come off. W . H ine did not do 
that, and the consequence is they are, in  my 
opinion, not affected in  any way by the fact that 
fo r a time the ir interests were imperilled to the 
extent that, had H ine followed the mode pre
scribed by the Act, he could have alienated this 
property from them. Now, Mr. Scrutton feels 
the difficulty of that, and he tries to raise a ques
tion  tha t this has to be dealt w ith under what he 
calls “  the principles of agency.”  O f course that 
phrase is a very vague one, and we have to 
examine carefully what he means. Does Mr. 
Scrutton mean tha t there was an actual agency 
in  H ine to act on behalf of the plaintiffs, or does 
he mean that there was such conduct on the part 
o f the pla intiffs as made Hine their ostensible 
agent to perform acts such as he actually did 
perform when he promised to give security in  a 
way which would make those acts binding on a 
principal? Now, in  the firs t place I  am of 
opinion that Hine was in  no sense an agent fo r 
the p la in tiffs—he was a bare trustee. I t  is 
true tha t when the transfer of these shares to 
him was made in  trus t fo r the p la intiffs 
there was an authority given to him to 
dispose of those shares in  a particular way. 
A t tha t time i t  was intended to form a company 
to hold a ll these shares. The transfer to him 
was fo r the purpose of enabling them to be 
transferred to that company, and there was 
unquestionably an actual agency fo r that pur
pose given to him. B u t long before any of the 
events happened in which the defendant was 
concerned that purpose had wholly and fo r ever 
failed, and the consequence was tha t tha t agency 
had gone fo r ever. N oth ing could possibly 
have been done by Mr. Hine as agent fo r the 
plaintiffs, excepting by a fresh authority given, 
so tha t in  my opinion there was no actual agency 
of any kind whatever, excepting at the material 
time when he was, as I  have said, a bare trustee. 
Then M r. Scrutton says : “  Oh, but he was an 
ostensible agent.”  Now, as soon as you come to 
the question of an ostensible agency, you may 
disregard a ll matters which have not come to the 
knowledge of the person dealing w ith him, 
because an ostensible agent means that a man 
has been held out to the person who has been 
treating him as an agent, as being an agent by 
some acts done or permitted by the real principal. 
The consequence is we may drop entirely the con
sideration of the fact of th is authority which subse
quently became of no effect by reason of the aban
donment of the scheme, because i t  is not suggested 
tha t the defendant heard of its  existence^ and 
the ostensible agency can then only arise from the 
fact tha t the shares stood in  the name of W . Hine. 
Now, I  am not going to repeat what I  have said,
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because i t  has been said very much better on this 
point by the authoritative language of Lord 
Cairns in  the case of S h ropsh ire  U n ion  R a ilw a ys  
and C ana l Com pany v. The Queen (32 L . T. Rep. 
283 ; L . Rep. 7 H . L . 496). The passage I  
refer to is the one which is quoted by Farwell, J. 
in  R im m e r  v. Webster (sup.). You do not hold 
out anything by transferring your shares to a 
man so that they should be held in  his name— 
you do not hold him out as your agent at all. I t  
may be tha t he is a bare trustee. There is no 
negligence and no implied holding out in  that 
beyond the fact tha t you invest him  fo r the time 
w ith the legal ownership fo r your own purposes. 
He has power to deal under the Act. I f  he deals 
under the A c t you are bound by it, but otherwise 
no implication of agency whatever can be based 
upon the mere fact tha t the shares are in  his 
own name, and, as I  pointed out on the question 
of ostensible agency, no other fact whatever can be 
relied upon by the defendant in this case as he 
knows none other. For these reasons I  entirely 
agree in  the judgment tha t the President has just 
given.

F a r w e l l , L .J .—I  am of the same opinion. 
In  my view this is a mere question of conflicting 
equities. The legal estate in  the plain tiffs ’ shares 
is outstanding in  Mr. Hine. The blank transfer 
executed by him was a mere nu llity , according to 
H ibb le w h ite  v. M c M o rin e  (6 M. & W . 200) which 
was approved of in the House of Lords in  the 
case of the Société Générale de P a r is  v. W alke r 
(54 L. T. Rep. 389, 11 App. Cas. 20), and there
fore had no operation in  point of law, although 
on the true basis of the circumstances, I  appre
hend tha t as between Hine and the mortgagee 
there is a contract on which Hine would be liable 
in  damages, and which i f  H ine were the beneficial 
owner, he would be compelled specifically to per
form. B u t when you come to the question of 
conflicting equities, you start w ith the maxim that 
p r im a  fa c ie  an equity p rio r in  time is better in 
law. Now the equity prior in  time can only be 
displaced by some act or default of the owner 
by which the person claim ing the subsequent 
equity has been induced to act to his own de
trim ent. I  pause fo r a moment to say tha t in  
th is particular instance I  th ink  tha t the actual 
transfer and direction to H ine to convey to the 
company when formed may be disregarded en
tire ly. I t  adds nothing to the statutory power, i t  
is simply a direction by the beneficial owner to 
the trustee (who has the statutory power) of the 
mode in  which he is to execute i t  in  the particular 
event of tha t company being formed. I t  fe ll 
through long ago, and to my mind the case rests 
solely and simply on the position of the regis
tered owner under the Merchant Shipping Act 
1894, and is therefore of very general importance 
under tha t Act. Now, as has been pointed out 
by Lord  Cairns in  the case of the Shropshire  
U n ion  R a ilw a y s  and  C ana l C om pany v. The 
Queen {sup.), the mere fact tha t a man transfers 
land or shares to a trustee, and elves him the 
tit le  deeds or the securities or other indicia of 
tit le  does not ju s tify  anyone in  assuming that 
that person is the beneficial owner. Even where 
a trustee does in  fact deal w ith the property, and 
conveys the legal estate to a bond fid e  purchaser 
fo r value w ithout notice, then the cestu i que tru s t  
has to bear the loss of trusting to a rogue. If ,  
therefore, the subsequent purchaser or mort- 
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gagee does not get the legal estate, then he has not 
taken those steps which the law allows him  in 
order to protect himself against a ll risks, and he 
cannot set up any misconduct or neglect or neg
ligence in  the true owner, because i t  is in  accord
ance w ith the usages of mankind so to deposit 
your deeds and so to convey your legal estate. 
Therefore, to use a phrase used in another case 
before, no other member of the community is 
entitled to allege tha t such a course of action 
contains any invita tion to him from  which 
a duty to him can be inferred. Now, to my 
mind the present case is d fo r t io r i ,  because i t  is 
perfectly consistent w ith Hine being trustee tha t 
he is on the register. The A c t has enabled a 
person dealing w ith the registered owner to 
protect himself fu lly  by fo llow ing the provisions 
of the A c t and taking a transfer in  the manner 
provided by the A c t and g e ttin g  i t  registered; 
but the defendant has, unfortunately fo r himself, 
failed to do it.  Then he has recourse to equity, 
but the person owning a p rio r equity says : “  I  
have done no wrong, I  have been gu ilty  of no 
negligence, I  have done what 50 per cent, of the 
owners of shares in  a ship do—put i t  in  the name 
of a trustee ; the A ct gives him power to sell in  a 
certain event—namely, by deed only, and I  trusted 
to his not doing anything in  contravention of 
th a t; i f  he had sold by deed, I  should have had 
no case against the subsequent bond fid e  pu r
chaser fo r value, but inasmuch as you have 
chosen to neglect tha t safeguard which the Act 
gives you, you have no reason to complain of me 
fo r having misled you.”  This is unanswerable, 
i t  seems to me. B u t I  am bound to say I  feel 
called upon to try  and rectify  a misunderstand
ing of my own decision in  the case of R im m e r  v. 
Webster {sup.), because looked at in  the lig h t of 
subsequent argument, when certain passages are 
picked out from a particular page i t  does look as 
though I  had said that which certainly I  never 
intended to say. I t  is very difficu lt to  express 
oneself fo r mofe than a sentence, at any rate, 
w ithout giving some possibility of ambiguity, and 
one cannot keep on repeating “  th is refers to the 
facts of th is particu lar case.”  The gist of tha t 
decision was twofold. F irs t of a ll I  dealt w ith 
the case as a case of agency, holding tha t the 
fact tha t the principal had transferred a legal 
estate to his agent fo r the purpose of more effec
tua lly  enabling him to carry out the agency did 
not affect the transaction as a question of agency, 
and in  dealing w ith the point of agency I  said 
what I  did on pp. 172-3 of the report of 1902 
2 Ch. Then i t  was also dealt w ith  as a question 
of trusteeship, and that was dealt w ith on the 
footing of the well-known case of R ice  v. R ice  (2 
Drew 73, 83). The observations which have been 
picked out by Mr. Scrutton (not at a ll unfairly, 
because he read the whole paragraph) would, 
apparently, according to him, refer to a case 
of th is sort to  which I  certainly did not 
intend them to refer, and which I  desire 
to exclude, namely, to the ordinary case of 
a transfer of railway stock or shares or deben
tures by trustees of a marriage settlement 
on trus t fo r sale. In  a case like  that, i f  the 
trustees, who are only trustees and not agents at 
all, choose to deposit the certificate or to give an 
equitable charge to a banker or other person for 
the ir own purposes, and tha t banker or other 
person does not take the precaution to get a legal

T
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transfer, there is nothing I  have said in  R im m e r  
v. Webster (sup.) tha t I  intended to apply to such 
a case, and I  th ink  when R im m e r  v. Webster 
(sup.) is read as a whole i t  w ill be seen th a t is 
so, because when you transfer shares in to the 
names of trustees on trus t fo r sale you do 
that which is in  accordance w ith the usages of 
mankind every day. So long as the person 
dealing w ith  the shares deals w ith them in 
accordance w ith the trus t committed to  him, well 
and good, but I  bave no doubt myself that the 
equity of the cestui que tru s t would prevail over 
tha t of the banker in the case I  have put, and 
tha t any cestui que tru s t could get an in junction 
to restrain the transfer of the legal estate to such 
banker i f  they could interfere before the banker 
had got them. Therefore I  desire to tha t extent 
to try  and elucidate tha t which I  feel my com
mand of the English language has not sufficiently 
clearly stated in  R im m e r  v. Webster (sup.), which 
is divided in to  two chapters, one dealing with 
principal and agent, the other w ith a trustee. I  
agree in  the conclusion tha t the court has arrived 
at, tha t this appeal should be allowed to the 
extent which has been pointed out by the Presi-
<̂en^' A ppeal allowed.

Solicitors fo r the p laintiffs, D ow n ing , Handcock, 
M id d le to n , and Lew is , agents fo r L ig h tfo o t and 
L ig h tfo o t, Maryport.

Solicitors fo r the defendant, H olm an, R irdw ood, 
and Co.

F r id a y ,  M a y  29, 1908.
(Before Sir Go r e l l  B a r n e s , P., M o u lto n  and 

F a r w e l l , L.JJ.)
Y ang tsze  I n s u r a n c e  A s s o c ia tio n  L im it e d  

v. I n d e m n it y  M u t u a l  M a r in e  A ssurance  
Co m p a n y , (a)

A P P E A L  P R O M  T H E  k i n g ’ s B E N C H  D IV IS IO N .

In su ra n ce—“  W a rra n te d  no con tra b a n d  o f  w a r  ”  
— C arriage  o f  b e llige ren t officers on n e u tra l 
sh ip — W hether persons con traband  o f  w a r.

The tra n s p o rt o f  m i l i t a r y  officers o f  a be llige ren t 
S ta te  as passengers on a n e u tra l sh ip  cap tured  
an d  condemned by a p r iz e  cou rt on the g round  
th a t the vessel was tra n s p o rtin g  contraband  
persons does n o t am oun t to a  breach o f  w a rra n ty  
aga ins t “  contraband  o f  w a r ”  in  a p o lic y  o f  
m a rin e  insurance.

Semble : The te rm  “  con traband  o f  w a r ”  in  its  
p r im a ry  and n a tu ra l m ean ing  app lies to goods 
on ly  and no t to persons.

Judgm ent o f  B igham , J. affirm ed.

C o m m e r c ia l  l is t .
Action tried before Bigham, J. s itting  without 

a ju ry .
P la in tiffs ’ claim was under a marine policy of 

reinsurance which contained the warranty “  no 
contraband of war.”

The facts as found were as fo llow s:—
The pla intiffs underwrote a policy fo r 18,0001. 

on the steamer N ig re t ia  a t and from Shanghai 
to Yladivostock, while there fo r not exceeding 
twelve days whilst discharging the cargo, and 
thence to one poi t  in  China in  ballast. The policy
i n)  Reported by W . T rkvo rT ijkton'  and E dward J. M. Ch a p l in , 

Ffiqrs., Bn rasters-at-Law.

contained a warranty not to carry cargo other 
than kerosene o il and the insurance was to cover 
the risk of capture. This policy was made in 
Shanghai.

The p la in tiffs were anxious to reinsure part 
of the risk, and accordingly, on the 28th Oct. 
1904, they telegraphed from Shanghai to their 
London office to reinsure 15,0001., including war 
risk, warranted no contraband of war.

The London office succeeded in getting a slip 
in itia lled by different underwriters, including the 
defendant company ; but as there was an uncer
ta in ty  as to the meaning of the warranty “  no 
contraband of war,”  which affected the question 
of premium, the London office telegraphed to the 
Shanghai office on the 29th Oct. as follows :

S S. N ig re tia . Reinsurance bas been effected as re
qu ired. There is  some doubt as to  the meaning of 
”  w arranted no contraband of w a r.”  I t  is understood 
th a t cargo o il kerosene on ly  you guaranteeing n o t con
traband. I t  is o f u tm ost im portance ; o r otherw ise 30 
guineas per cent.

The meaning of th is telegram was tha t the 
underwriters were uncertain whether the Japa
nese courts m ight not regard kerosene as contra
band, and they required the p la in tiff company to 
guarantee tha t i t  was not contraband, in tim ating 
tha t in  the absence of such a g u si an tee the 
premium would be 30 guineas per cent.

This telegram was answered by the Shanghai 
office on the 31st Oct. as follows :

S.S. N ig re tia . Cargo o il kerosene on ly. W e w il l  
guarantee th a t Consul fo r Japan has to -day w ritte n  
B r it is h  Consul th a t kerosene no t regarded contraband 
by Japanese Governm ent i f  shipped anywhere. Cannot 
g ive fu r th e r guarantee. Steamer clears Y la d iro s to ck . 
A re  you satisfied ?

This telegram was shown by the London office 
to the different underwriters and was accepted as 
satisfactory. The slip which up to th is point had 
contained in  this connection only the words 
“  warranted no contraband ”  was then amended 
by adding to those words the fu rther words, “  on 
basis of cable dated the 31st Oct. 1904,”  and 
the signatories to the slip in itia lled  the telegram 
so as to identify it.

The defendant company underwrote 2000Z. 
The premium was agreed at 15 guineas per cent. 
Subsequently—namely , ou the 13th Dec. 1904— 
the defendants issued the ir formal policy on 
which the present action is brought. The policy, 
follow ing the terms of the slip, contains the fo l
lowing provision : “  Warranted no contraband of 
war on basis of cable dated the 31st Oct. 1904, 
copy of which attached hereto,”  and pinned to 
the policy is a typed copy of the telegram.

The policy fu rthe r provides as follows :
Being a reinsurance of the Yangtsze Insurance Asso

c ia tion  L im ite d , subject to  the same clauses and condi
tions as in  the o rig in a l po lioy, and to  pay as m ay be 
pa id  thereon (b u t w arranted free from  p a rticu la r average) 
and a ll clauses as in  the o rig in a l po lioy inc lud ing  war 
r is k .

A t th is time a state of war existed between 
Russia and Japan, and on the 19th Dec. 1904, 
while on the insured voyage to Yladivostock, the 
N ig re t ia  was captured by a Japanese cruiser and 
taken to the port of Sasebo in  Japan, where she 
was condemned by the Japanese prize court.

The circumstances under which she was con
demned appear from  the judgm ent of the prize
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court. This judgment finds tha t on the 16th 
Dec. 1904 two Russian naval officers, who had 
assumed German names, were received on board 
the N ig re t ia  a t Shanghai as passengers to V la d i
vos tok . There was no proof tha t the captain or 
owners of the vessel knew tha t these two persons 
were Russian officers, but, on the other hand, the 
court found tha t there was no proof that they 
were ignorant of the fact, and the court held tha t 
the ship “  must be confiscated as the vessel was 
actually engaged in  transporting contraband 
persons.”

The p la intiffs have paid or compounded on the 
original policy as fo r a to ta l loss, and they now 
bring their action on the reinsurance policy to be 
indemnified by the defendants.

The defendants say they are not liable because 
there has been a breach of the warranty, “ no 
contraband of war on basis of cable dated the 
31st Oct. 1904.”

S cru tton, K.C. and Lech fo r the pla intiffs.—The 
p la in tiffs  properly paid the assured under the 
orig inal policy because there was a loss by 
capture, and the defendants accordingly must in 
demnify the plaintiffs. There was no breach of the 
warranty, and the onus o f proving such a breach 
is on the defendants. The cable only warranted 
that kerosene was not contraband. [B ig h a m , J. 
—The words in  the warranty referring to the 
cable message do not cut down the words “  war
ranted no contraband.”  They mean tha t kerosene 
should not be considered contraband in  any 
event.] A  person does not come w ith in  “  contra
band of war ”  and cannot be “  contraband cargo.”  
“  Contraband ”  applies to materials and goods, 
but not to persons. There is no English autho
r ity  which states tha t persons are included in  the 
term. The warranty therefore “ no contraband 
of war ”  refers only to contraband goods, and the 
presence of the Russian officers on board was 
therefore no breach of the warranty. W riters 
on International Law when using the term 
“  contraband ”  are referring to goods. See

Lawrence’s W a r and N e u tra lity  in  the  P ar East, 
1904, 2nd ed it., chap. 7 ;

H a ll ’s In te rn a tio n a l Law , 1904, 5 th  ed it., chap. 5 ;
G ro tins, D e Jure B e lli ao Pacis I I I . ,  c. 1, sect. 5 ;
Bynkershoek, cap. x., book 1, 1767 ; De rebus 

be llic is
H ann is T a y lo r’s In te rn a tio n a l P ub lic  Law , 1902, 

p a rt 5, chap. 5 ;
H o llan d ’s N ava l P rize Law , 1898 ;
Oppenheim’s International La w , 1906, vol. 2, p. 420. 

As to the carriage of persons and dispatches, 
Westlake in  his work on International Law, 1907, 
part 2, p. 262, says: “  Men present no real analogy 
to contraband, although they as well as dis
patches are often spoken of as its analogues. Men 
cannot be forwarded like goods . . . Accord
ingly, the carriage of men has not been usually 
coupled in  treaties w ith  the carriage c f contra
band . . . ”  The judgment of a foreign prize
court is conclusive evidence of the fact of con
demnation and breach of warranty of neutra lity in  
cases where there is a question of the warranty of 
n e u tra lity ; but tha t is exceptional, and there is 
no authority which holds tha t the judgment of 
such a court is conclusive as to the grounds of 
condemnation in  other cases :

Ballantyne\w . Mackinnon, 8 Asp. M a r. Law . Cas. 
173 (1896); 75 L . T . Eep. 9 5 ; (1896) 2 Q. B. 
4 5 5 ;

Castrique  v. Im r ie  and  Tom linson, 3 M ar. La w . 
Cas. O. S. 454 (1870); L . Bep. 4 H . L . 414;

L o th ia n  v . Henderson, 3 B . &  P. 496, a t pp. 524 
and 525.

The judgment of the prize court in  this case is 
not conclusive. The p la in tiffs are entitled to be 
reimbursed by the defendants under the policy of 
reinsurance.

J. A . H a m ilto n , K.O. and M a u ric e  H i l l  fo r the 
defendants. — Contraband persons is a well- 
recognised term. See

P h illim o re ’s In te rn a tio n a l La w , 1885, 3rd  ed it., 
vo l. 3, p. 459 ;

B lnn taoh li’s Le D ro it  In te rna tiona l, 1874, sects. 815 
to  817 ;

Creasy’s F ir s t  P la tfo rm  o f In te rn a tio n a l La w , 
p. 631 ;

Calvo’s Le  D ro it  In te rn a tio n a l, 1872, 2nd ed it., 
vo l. 2, p. 494.

No authority has stated tha t persons cannot be 
included in  the term “ contraband,”  and, more
over, in  the T re n t case in  1861 (see sect. 669 
Hannis Taylor’s In ternational Law) i t  seems 
tha t they could in  Lord  John Russell’s view. 
“  Contraband of war ”  includes persons, officers, 
messengers w ith  dispatches, spies, &c. A  
belligerent has power to declare what is to be 
considered contraband, and tha t which exposes 
a neutral ship to capture is contraband. I f  
a neutral vessel carries belligerent officers tha t 
amounts to a violation of neutra lity and renders 
the vessel liable to confiscation. That is well 
known to writers on international law, and 
tha t is the reason why, when dealing w ith 
contraband, they are generally referring to goods, 
fo r about goods only could any question arise. 
The difference between carrying contraband 
persons and contraband goods is tha t the form er 
renders the vessel liable to confiscation, whereas 
the la tte r does not render the vessel liable to con
demnation merely because the goods carried are 
contraband. I f  the warranty applies to goods 
only, no protection is given to the defendants. 
The true construction is tha t the defendants are 
protected against the lia b ility  of the vessel being 
confiscated. The ground of condemnation by 
the prize court was the presence of the Russian 
officers, and, as tha t is w ith in  the ju risd ic tion of 
the prize court, tha t is conclusive. The presence 
of those officers amounted to contraband of war. 
As to how fa r judgments of a prize court are 
evidence, see

A rno u ld ’s M arine  Insurance, 7 th ed it., sect. 678* 
680.

There has been a breach of the warranty of no 
“  contraband of war ”  and the defendants arc not 
liable to reimburse the p laintiffs.

B ig h a m , J. read the following judgm ent:— 
This is an action brought on a marine policy of 
reinsurance effected by the p la in tiffs w ith the 
defendants, which contains a warranty, “  no 
contraband of war.”  The question le ft to be 
determined (other questions having been already 
disposed of) is whether the defendants have proved 
a breach of the warranty so as to relieve them from 
lia b ility . The facts are shortly as follows :— 
[Having stated the facts set out above, his Lord- 
ship continued:] The question resolves itself 
in to  th is—Are contraband persons contraband of 
war w ith in  the meaning of the warranty 8 I  
am of opinion tha t they are not. Contraband
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of war is an expression which, in  ordinary 
language, is used to describe certain classes of 
material and does not cover human beings. 
Many text writers on international law have no 
doubt used the expression “  contraband persons,”  
but I  th ink  I  am rig h t in  saying tha t such words 
are not to be found in  any English case, and 
certainly not in  such connection as to Bhow that 
they describe a class of contraband of war. The 
most recent text writers treat persons as outside 
any accepted definition of contraband. The 
transport of “  contraband persons ”  may no doubt 
in  some cases involve the same consequences to 
the ship as the carriage of contraband, bu t so 
may other acts on the part o f the ship, as fo r 
instance, transm itting  inform ation to the enemy. 
I t  would, in  my opinion, be wrong to say that, 
because the same result may follow in  the one 
case as in  the other, therefore the two cases are 
identical and may be covered by one definition. 
The Japanese court carefully avoided describing 
these officers as “  contraband of war,”  and used 
the somewhat novel, but fo r the ir purpose 
sufficient, expression “  contraband persons.”  
The view which I  take of th is matter is well 
expressed in the fifth  edition of the late M r. H a ll’s 
treatise on International Law, at p. 673, where he 
says: “ W ith  the transport of contraband
merchandise is usually classed analogically that 
of despatches bearing on the conduct of the war, 
and of persons in  the service of a belligerent. I t  
is, however, more correct and not less convenient 
to place adventures of th is k ind  under a distinct 
head, the analogy which they possess to the 
carriage of articles contraband of war being 
always remote. They differ from  i t  in  some cases 
by involving an intimacy of connection w ith 
the belligerent which cannot be inferred from the 
mere transport of contraband of war, and in 
others by im plying a purely accidental and almost 
involuntary association w ith him. They are 
invariably something d istinctly more or some
th ing  d is tinctly less than the transport of contra
band amounts to. When they are of the former 
character they may be undertaken fo r pro fit alone, 
but they are not in the way of mere trade. 
The neutral individual is not only taking his 
goods fo r sale to the best market, irrespectively 
of the effect which the ir sale to a particu la r 
customer may have on the issue of the war, but 
he makes a specific bargain to carry despatches 
or persons in  the service of the belligerent fo r 
belligerent purposes; he thus personally enters 
the service of the belligerent, he contracts as a 
servant to perform acts intended to affect the issue 
of the war, and he makes himself in  effect the 
enemy of the other belligerent. In  doing so he 
does not compromise the neutra lity of his own 
Sovereign, because the non-neutral acts are 
either as a matter of fact done beyond the te rri
to ria l ju risd iction of the la tter, or i f  in itia ted 
w ith in  it, as sometimes is the case in  carrying 
despatches, they are of too secret a nature to 
be, as a general rule, known or prevented. 
Hence the belligerent is allowed to protect 
himself by means analogous to those which he 
uses in  the suppression of contraband trade. 
He stops the trade by force, and inflicts a penalty 
on the neutral individual. The real analogy 
between carriage of contraband and acts of the 
kind in question lies not in  the nature of the acts, 
but in  the nature of the remedy applicable in

respect of them. When the acts done are of the 
second kind, the belligerent has no r ig h t to look 
upon them as being otherwise than innocent in 
intention. . . . When again a neutral in  the
way of his ordinary business holds himself out as 
a common carrier, w illing to transport everybody 
who may come to him fo r a certain sum of 
money from  one specified place to another, he 
cannot be supposed to identify  himself specially 
w ith belligerent persons in  the service of the 
State who take passage w ith him .”  A  lit t le  
fu rther on, at p. 682, when examining the terms 
of the despatches which passed between Great 
B rita in  and the United States of America in  
connection w ith the T re n t case, M r. H a ll points 
out tha t whereas A dm ira lty  Courts have power 
to try  claims to contraband goods they have no 
power to try  claims concerning contraband 
persons, and he adds: “  To say tha t A dm ira lty
Courts have no means of rendering a judgment 
in  favour of or against persons alleged to be 
contraband, or of determining what disposition 
is to be made of them, is to say tha t persons 
have not been treated as contraband. I f  they 
are contraband the courts must have power to 
deal w ith  them.”  I  agree tha t my interpretation 
makes i t  d ifficult to  say to what the warranty 
would apply, having regard to the fact tha t the 
policy already contained a warranty tha t the 
cargo should consist of kerosene only ; but this 
d ifficu lty ought not, in  my opinion, to induce me 
to depart from what I  am satisfied is the plain 
meaning of the words, and the sense in  which 
they are always understood among underwriters 
and merchants. There must be judgment fo r the 
p la intiffs.

The defendants appealed.
J. A . H a m ilto n , K.C. and M a u ric e  H i l l ,  fo r the 

defendants, used sim ilar arguments to those in 
the court below.

S cru tton , K.C. and Lech, fo r the p laintiffs, were 
not called upon to argue.

S ir G o iie l l  B a r n e s , P .—The facts which give 
rise to th is case are very fu lly  stated in  the judg
ment of Bigham, J., and therefore I  should only 
waste time by recapitulating them. I  understand 
tha t they are substantially accepted on both sides, 
although there was some indication on the part of 
Mr. Ham ilton tha t there was a doubt tha t some
th ing  said was to be treated as properly admitted. 
For the purpose of th is judgment, I  take the 
facts as stated by Bigham, J. Now, tha t leaves 
only one question to be determined—namely, 
whether the policy which was effected by the plain
tiffs  as reinsurers w ith the defendants is one on 
which the defendants are not liable, because there 
has been a breach of warranty. The pla intiffs had 
underwritten a policy fo r 18.000Z. on the steamer 
N ig re tia  a t and from Shanghai to YJadivostock, 
while there fo r not exceeding twelve days whilst 
discharging the cargo, and thence to one port in  
China. The policy which is the subject of this 
appeal is the reinsurance policy, and I  w ill read 
two or three clauses that bear on this matter in 
the two policies. In  the orig inal policy effected 
w ith the p la in tiffs  there is th is warranty : “  W ar
ranted to proceed v ia  Korean Straits. Warranted 
not to carry cargo other than kerosene oil. W ar
ranted to sail on or before the 12th Dec. 1904. 
W arranted tha t the vessel w ill clear fo r Vladivo- 
stock and not carry false papers.”  In  the policy
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sued upon i t  is described “  to be upon hu ll and 
machinery, &c., valued as per original policy or 
policies, being a reinsurance of the Yangtsze 
Insurance Association L im ited, subject to  the 
same clauses and conditions as in  the original 
policy or policies, and to pay as may be paid 
thereon, but warranted free from particular 
average and all clauses as in  the original policy 
or policies including war risk.”  W ar risk had 
been taken in  the original policy, and then i t  
proceeds to describe the voyage from  Shanghai 
to Yladivostock. The insurance is on the ship 
N ig re t ia  “  at and from Shanghai to Yladivostock 
and while there, and thence back to one port in  
China, including Hong Kong, and fo r th ir ty  days 
after arrival. Warranted no contraband of war 
on basis of cable dated 31st Oct. 1904, copy of 
which attached hereto.”  The copy of the tele
gram is as fo llow s: “  Cargo o il kerosene only. 
We w ill guarantee tha t consul fo r Japan 
has to-day w ritten B ritish  Consul tha t kerosene 
not regarded contraband by Japanese Govern
ment i f  shipped any where. Cannot give fu rther 
guarantee. Steamer clears Yladiovstock.”  Now, 
i t  appears the steamer did clear fo r Yladivo- 
stoek, and was afterwards * captured by a 
Japanese cruiser and taken to the port of 
Sasebo, in  Japan, and was there condemned by a 
Japanese prize court by a judgment which found 
tha t on the 16th Dec. 1904 two Russian naval 
officers who had assumed German names were 
received on board the N ig re t ia  at Shanghai, and 
carried as passengers to Yladiovstock. I  read 
this part to show there is no fa u lt on the part of 
the shipowners. “  There was no proof tha t the 
captain or owners of the vessel knew tha t these 
two persons were Russian officers ; but, on the 
other hand, the court found tha t there was no 
proof tha t they were ignorant of the fact, and the 
court held tha t the ship must be confiscated, as 
the vessel was actually engaged in  transporting 
contraband persons.”  Now, the pla intiffs paid on 
the orig inal policy as fo r a to ta l loss, and then 
claimed on the reinsurance policy. Now, to my 
mind, this case does not raise the more general 
and broad question on which M r. Ham ilton 
launched his argument as to the general meaning 
of “  contraband of war,”  because my view is that 
th is particular warranty was introduced into 
th is reinsurance policy w ith the knowledge on 
the part of both parties tha t they were dealing 
w ith a cargo of kerosene oil, the orig inal policy 
having warranted tha t no other cargo should be 
carried except kerosene oil, and the copy telegram 
was introduced fo r the purpose, making i t  plain 
what the undertaking was w ith regard to a 
warranty against contraband which the defen
dants undertook, and then I  th ink  myself they 
undertook the reinsurance w ith  a warranty 
which only protected them to the extent ind i
cated by the telegram. I f  tha t is the true view 
to take in  th is case, there is an end of the point, 
because the warranty was not broken in  the sense 
in which I  read it. I t  may he tha t tha t is not the 
s tr ic t and correct view to take, and I  w ill say only 
a few words about the broader point th a t M r. 
Ham ilton has gone into and dealt with. I  may be 
doing what I  say at the risk of uttering obiter 
d ic ta , but I  shall state shortly how I  regard it. 
He has cited a certain number of text-writers who 
have dealt w ith  the broad questions tha t arise in  
cases where there have been breaches of neutra lity

of carrying either goods or persons which neutrals 
ought not, in  a state of war, to carry, and whose 
carriage has rendered the ship liable to seizure 
and condemnation. B u t i t  is remarkable to find 
tha t no case whatever has been cited to us in  
th is country in  which persons have ever been 
called “  contraband of war.”  When one goes back 
to rather older days, one of the leading cases on 
the subject of contraband, using tha t term fo r 
the moment quite openly, is the old case of the 
Jonge M a rg a re th a  ( I  Oh. Rob., p. 189), which i3 
one of Lord Stowell’s decisions, and which w ill 
be found in  Tudor’s Leading Cases on Mercantile 
Law (3rd edit., on p. 981); in  discussing the 
questions in  tha t case of what was and what was 
not contraband, the learned editor, in  stating the 
notes to tha t case, commenced thus at p. 986 : 
“  One of the most im portant exceptions to the 
rule allowing neutrals to carry on commercial 
intercourse w ith  the belligerents on both sides is 
tha t which forbids them to supply any of 
them w ith what is called contraband of w a r; 
under which term are comprehended all such 
articles as may serve a belligerent in  the direct 
prosecution of his hostile purposes,”  and I  th ink  i t  
w ill be found tha t there are numerous cases in 
which the contests have arisen in  the older 
days of prize courts before Lord  Stowell 
and other learned judges as to what was 
and what was not contraband of war, and 
tha t they a ll dealt w ith  articles and not w ith 
persons. When we come to deal here w ith  a 
commercial contract, used in  the course of an 
insurance transaction between commercial men, 
my view is certainly tha t the parties were using 
these terms contraband of war in  the prim ary 
sense in  which i t  is understood among all people, 
certainly in  commerce, and indeed in  a general 
way—viz., as applicable to goods. I f  we tu rn  to 
an ordinary definition of it ,  as found in  any well- 
known dictionary—for instance, in  M urray’s 
D ictionary under the head of “  contraband ” -—we 
find various meanings given to it. One is as 
follows : “  Illega l or prohibited traffic ; smuggling. 
Anyth ing  prohibited to be imported or exported; 
goods imported or exported contrary to law or 
proclamation ; smuggled goods (also humorously 
fo r anything stolen). (In  fu ll contraband of war) 
anything (especially arms, stores, or other things 
available fo r hostile purposes) forbidden to be 
supplied by neutrals to  belhgerents in  tim e of 
war, and liable by the Law of Nations to be cap
tured and confiscated.”  Then there is a reference 
I  need not read, to a negro slave, and another 
heading which states: “  Prohibited by law, procla
mation, or treaty, to be imported or exported: as 
contraband goods, &c. So contraband trade, or a 
trader, in  contraband goods,”  and then, lastly, 
“  forbidden, illegitim ate, unauthorised.”  Now, 
when one regards this matter from the point of 
view which I  have already ind icated— namely, 
tha t no case has been decided in  England in  
which this term has been used as applicable to 
persons ; when one finds i t  used in  a well-known 
dictionary, to include only tha t which relates to 
things ; and when one also finds in  certain writers 
on international law—notably, M r. H a ll—tha t 
p rim arily  contraband of war is dealt w ith under 
the heading of matters, and relating to matters 
which are things, articles, and so fo rth , and the 
term “  analogues of contraband ”  is used as applic
able to those matters which deal w ith theprohib i-
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tion  of carriage of persons or despatches, and so 
fo rth , I  have no hesitation whatever in  saying tha t 
in  th is case, i f  th is matter depended upon the 
broader questions i t  ought to  be decided in  
favour of the view which has been expressed by 
Bigham, J.

I t  is not w ithout interest to notice tha t in  the 
declarations which were made at the commence
ment of the Russo-Japanese war, the Japanese 
declaration as regards contraband, quoting from 
Smith and Sibley on “  International Law, as in 
terpreted during the Russo-Japanese W ar,”  
p. 207, was as follows : “  F irs t class: M ilita ry  
weapons, ammunition, explosives, and materials.
. . . The above-mentioned articles w ill be re
garded as contraband of war when passing 
through or destined fov enemy’s army, navy, cr 
te rrito ry .”  Then comes the second-class, where 
a large number of other articles are referred to 
and i t  is stated : “  The above-mentioned articles 
w ill be regarded as contraband of war when 
destined fo r enemy’s army or navy, or in  such 
cases where, being goods arriv ing at enemy’s 
territo ry, there is reason to believe they are 
intended fo r use of enemy’s army or navy. Excep
tion  has been made as regards articles manifestly 
intended fo r use of vessels carrying them. Prize 
courts at Sasebo, Tokio.”  Now, the Russian 
regulations read thus : “  The follow ing are
the Russian regulations declaring contraband 
which recently acquired prominence in  connection 
w ith seizure of B ritish  ships : Declared contraband 
of w a r: Arms, munitions, explosives. . . .”
Then follows a long lis t of articles, and then this 
declaration : “ Assim ilated to contraband are 
the fo llow ing acts : Transport of enemy’s troops, 
despatches and correspondence, and furnishing 
transports and ships of war to the enemy.”  I  
should also like  to refer to one other matter 
which I  mentioned in the course of the argument, 
ana tha t is the declaration appended to the Treaty 
of Paris in  1856, respecting maritime law in  time 
of war. This shows tha t the word “ contraband”  
was used to refer to goods only. Perhaps I  may 
be going somewhat beyond what is necessary 
fo r the decision of th is case in  making these 
general observations, bu t I  feel no hesitation in  
saying tha t on th is particu lar contract, the 
warranty has no t been broken, and on the general 
ground I  th ink  Bigham, J .’s judgm ent must be 
upheld.

M o u l t o n , L.J. — I  am of the same 
opinion, and w ill only add a few words on 
the second point. To my mind prim arily  and 
natura lly the phrase “  contraband of war ”  is 
applicable to goods, and not to soldiers or 
despatches on a neutral vessel in  time of war. 
B u t I  should be prepared to consider whether 
th a t m ight not be used in  a wider sense i f  I  
could find that such a user was common in  com
mercial circles, or in  commercial documents, or 
had been recognised in  the courts of law. B u t 
when i t  is admitted that, although this country 
is particu larly rich in  decisions by eminent judges 
on matters such as these, there is not a single 
case or instance in  any reported ease in  the 
English courts where the phrase “  contraband of 
war ”  has been applied otherwise than to goods, 
a n d  w h e re  t h e  o n ly  in s ta n c e s  in  w h ic h  i t  c a n  b e  
s h o w n  to  h a v e  a p p lie d  to  p e rs o n s  a re  on e  o r  tw o  
cases ta k e n  f r o m  t e x t  b o o ks , w h e re  b y  rea s o n  o f

the context i t  is quite clear no mistake could 
possibly arise, I  th ink  there is nothing to displace 
the prim ary and natural meaning of the phrase, 
and that therefore Bigham, J.’s judgm ent was 
right.

F a r w e l l , L .J .—I  agree. M y own opinion is 
tha t “  contraband of war ”  has a prim ary meaning 
applicable to goods only, and I  do not th ink  Mr. 
Ham ilton meant to contest tha t when he said 
tha t the phrase m ight have acquired what I  
should have called a secondary meaning. As
suming that i t  is the prim ary meaning, then the 
ordinary rules of construction apply. There has 
been no evidence given here, nor is there any
th ing  tha t I  can find in  the context of the 
instrument which helps Mr. H a m ilto n ; on the 
contrary, i t  is rather against him, because i t  is 
obvious tha t th is is a trad ing vessel carrying 
cargo, and there is not a suggestion to show 
tha t the parties were contracting w ith any idea 
tha t passengers would be carried. There being 
nothing found in  the context to qualify the 
meaning, aDd the prim ary meaning being wbat I  
have said, I  agree on both grounds tha t the judg
ment of Bigham, J. is correct.

A ppea l dism issed.
Solicitors fo r p la intiffs, W altons, Johnson, Bubb, 

and W hatton.
Solicitors fo r defendants, Thomas Cooper and 

Co.

Wednesday, June 17, 1908.
(Before V a u g h a n  W i l l i a m s , M o u l t o n , and 

B u c k l e y , L L . J . )

L e o n i s  S t e a m s h i p  C o m p a n y  L i m i t e d  v .
J o s e p h  R a n k  L i m i t e d , (a)

A P P E A L  P R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

C h a rte r-p a rty — D em urrage  — L a y  days — S tr ik e  
clause— S tr ik e  on ra i lw a y — M il i t a r y  in s u rre c 
t io n — Cargo delayed by s tr ik e — Congestion o f  
s h ip p in g —“ O bstructions.’ '

C lause 39 o f a ch a rte r-p a rty  p ro v id e d  as fo llo w s  : 
“  I f  the cargo cannot be loaded by reason 
o f  r io ts  o r any d ispute  between masters and  
men, occasioning a s tr ike  o f  . . ra i lw a y
employés o r o ther labour connected w ith  the 
w o rk in g , load ing , or de live ry  o f  the cargo proved  
to be in tended  f o r  the steamer, o r th ro u g h  obstruc
tio n s  on the ra ilw a y s  o r in  the docks o r other 
loa d in g  places beyond the con tro l o f  charterers, 
the tim e  lost no t to be counted as p a r t  o f the 
la y  days. . . .”

The p la in t if fs ' sh ip  a rr iv e d  a t the p o r t  o f  load ing  
on the 2 l th  Feb. 1905, and  notice o f  readiness 
to load  was g iven  on th a t day. A t  th a t tim e  
the p o r t  was crowded w ith  sh ip p in g , the con
gestion h a v in g  a risen  f ro m  a s tr ike  among the 
ra i lw a y  employés, w h ich  had occurred in  the 
previous m onth, and  a  m i l i t a r y  in su rre c tio n , 
d u r in g  w h ich  the insurgen ts seized the ra ilw a y . 
The s tr ik e  and the in s u rre c tio n  had caused the 
accum u la tion  o f  vessels by d e lay ing  the a r r iv a l o f  
cargo by ra i lw a y , b u t both the s tr ik e  and  the 

in su rre c tio n  were over before the a r r iv a l  o f  the 
p la in t if fs ’ sh ip .

The sh ip  d id  no t o b ta in  a berth  an d  begin to 
lo a d  u n t i l  the  30th  M a rc h  1905.

(a) Reported by W . TRBVOR T u r t o n  and EDWARD J. M .
1 CHAPLIN, Eaqrs., Barriaters-at-Law .
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I n  an ac tion  aga ins t the charterers f o r  dem ur
rage :

H e ld , tha t, as the cargo was delayed by reason o f  
the s tr ike  and  so prevented f r o m  being loaded, 
the charterers were e n tit le d  to the p ro te c tio n  o f  
the clause.

H e ld , by V aughan W illia m s  an d  B u ck le y , L .J J .  
(M ou lton , L .J .  expressing no o p in io n ), th a t the 

fa c t  th a t other sh ips were a t the lo a d in g  berth  in  
th e ir  tu rn  before the p la in t if fs ’ sh ip  prevented  
the cargo f r o m  being loaded, and  constitu ted  an  
“  obstruc tion  . . . beyond the con tro l o f
cha rte re rs”  w ith in  the m ean ing  o f  the clause. 

D ecis ion  o f  B ig h a m , 3. a ffirm ed.

C o m m e r c i a l  l i s t .
Action tried  before Bigham, J. s itting  without 

a ju ry .
The p la in tiffs were the owners of the steamship 

Leonis  and the defendants were the charterers of 
the vessel.

The p la in tiffs ’ claim was fo r demurrage incurred 
on the said vessel whilst a t Bahia Blanca, in  the 
Argentine.

The material parts of the charter-party were as 
fo llow s:

Buenos Ayres . . . Dec. 30, 1904. The U n ifo rm
R ive r P la te  C harte r-pa rty  1904. Homewards— Steam. 
I t  is th is  day m u tu a lly  agreed between Thomas L . M . 
Bose, as b roker fo r  and on behalf o f owners o f 
the good screw steamship called the Leonis, o f 
the  measurement o f 2660 tons gross and 1701 
tons ne t reg is te r, . . . now tra d ing , and Messrs.
Brauss, M ahn, and Co., Buenos Ayres, charterers 
(3)— th a t the said ship, being t ig h t, stanch, and 
strong, and in  every way fit te d  fo r  the intended voyage, 
sha ll . . . a fte r a r r iv a l a t M ontevideo . . .
and a fte r discharge of her inw a rd  cargo, i f  any, proceed 
as ordered b y  the  charterers o r th e ir  agents to  the 
underm entioned place or places, and there receive from  
them  a fu l l  and complete cargo o f wheat . . .  in  
bags and (or) bu lk , to  be loaded as fo llow s— viz . (4) a t 
one or tw o  safe load ing ports  o r places in  the r iv e r 
Paraná, no t h igher tha n  San Lorenzo . . . w h ich
cargo the said charterers b ind  themselves to  ship, no t 
exceeding w h a t she oan reasonably stow  and ca rry  over 
and above her tack le , apparel, provisions, and fu rn itu re  ;
. . . (5) and, being so loaded, sha ll w ith  reasonable
speed th e rew ith  proceed to  St. Y inoen t . . . fo r
orders (unless these be g iven  . . .  by  charterers on 
s ign ing b ills  o f lad ing) to  discharge a t a safe p o rt in  the 
U n ited  K ingdom , . . .  o r so near thereunto as she 
can safely get (always afloat) and de live r the  cargo in  
accordance w ith  the  oustom of the p o rt fo r steamers, on 
be ing pa id fre ig h t a t and a fte r the fo llow in g  ra tes— viz. 
(6) 18s. 3d. per ton  fo r cargo loaded in  the  r iv e r  Paraná 
. . . (10) charterers have the option of load ing the
entire  cargo a t Bahia  B lanca a t the ra te o f 17s. 6d. per 
ton ; . . . (21) orders fo r the f irs t load ing p o rt are
to  be given by the  charterers (or th e ir agents) im m edi
a te ly  upon the  w r itte n  app lica tion  o f the  master, 
brokers, or agents, between 9 a.m. and 6 p.m., . . .
upon m aster’s re po rt o f a rr iv a l in  ba llast, . . .  a t 
M ontevideo or a t an A rgentine p o rt, as per clause 3, 
otherw ise tim e  used in  w a itin g  fo r orders sha ll count as 
lay  days, and the  cancelling date sha ll be corre
spondingly extended; (22) . . . la y  days no t to  commence 
before the 15th Feb. 1905, unless charterers begin 
shipp ing sooner, and should steamer no t be ready to  
load by 6 p.m. on the I5 th  M arch 1905 charterers to 
have the op tion o f cancelling th is  cha rte r-pa rty , and fo r 
the  purpose o f th is  clause the  p re lim in a ry  tw elve hours ’ 
notice o f readiness to  load, stipu la ted  fo r  in  c lause 23 , 
sha ll no t be ob lig a to ry  ; . . . (2 3 ) cargo to  be lo ad ed  a t 
the ra te o f 2 0 0  tons p e r  runn ing  d a y , S u ndays  and ho li-

dayB excepted ( i f  the  ship be no t sooner dispatched), and 
tim e  fo r  load ing sha ll commence to  count tw elve hours 
a fte r w r itte n  notice has been g iven  by the master, . . . 
on w ork in g  days between 9 a.m. and 6 p.m. to  the 
charterers o r th e ir  agents th a t the vessel is in  readiness 
to  receive cargo . . . and a ll tim e  on demurrage
over and above said lay ing  days sha ll be pa id fo r  by 
the charterers . . .  to  the ship, a t the  ra te of 
fonrpence s te rlin g  per gross reg is te r ton  per day . . .
(31) . . . Vessel to  have a lien on cargo fo r  recovery
o f a ll such b i l l  o f lad ing fre ig h t, dead fre ig h t, dem ur
rage, and a ll o ther charges whatsoever. . . . (39) I f
the cargo cannot be loaded by reason o f r io ts  o r any 
dispute between masters and men occasioning a s trike  
o r lock -o u t o f stevedores . . . ra ilw a y  employes,
o r other labour connected w ith  the w ork ing , load ing, 
or de livery of the cargo proved to  be intended fo r the 
steamer, or th rough obstructions on the ra ilw ays or in  
the docks or other loading-places beyond the  con tro l o f 
charterers, the tim e los t no t to  be counted as p a rt o f the 
la y  days (unless any cargo be ac tu a lly  loaded by the 
steamer du ring  such tim e), b u t la y  days to  be extended 
equivalent to  the tim e  lo s t ow ing to  such cause or 
causes. . . .

On the 21st Feb. 1905 the vessel arrived at 
Montevideo and received orders on the 22nd 
Feb. to go to Bahia Blanca.

Bigham, J. found as a fact tha t there was no 
unreasonable delay on the charterers’ part in  
giving those orders.

The vessel arrived at Bahia Blanca on the 24th 
Feb. 1905, and notice of readiness was given by the 
captain at 5.30 p.m. on the24th Feb. That notice 
expired at 5.30 a.m. on the 25th Feb. The vessel 
was an “  arrived ”  ship on the 24th Feb. (see Leonis  
Steam ship  Com pany L im ite d  v. Joseph R a n k  
L im ite d  (1908) 1 K . B. 499, overruling 10 Asp. 
Mar. Law. Oas. 398 (1906); 96 L. T. Rep. 458; 
(1907) 1 K . B. 344), and was ly ing  about three 
lengths from  the railway pier.

On arrival the port of Bahia Blanca was 
crowded, there being forty-six vessels waiting to 
load. That congestion was due partly  to a 
strike amongst the railway employes during 
Jan. 1905 and partly from  a m ilita ry  insurrection 
which broke out in  Feb. 1905 and which only lasted 
fo r eight days, during which time the insurgents 
seized the railway serving Bahia Blanca.

The strike and the insurrection had caused the 
accumulation of vessels by delaying the arrival 
o f cargo by railway, but both the strike and the 
insurrection were over before the arriva l of the 
steamship Leonis. The vessel obtained a berth 
and began to load a cargo of wheat on the 30th 
March 1905, and completed loading on the 5th 
A pril.

J . A . H a m ilto n , K.C. and B a ilhache  fo r the 
p laintiffs.—The vessel arrived at Bahia Blanca on 
the 24th Feb., and at 5 30 p.m. notice of readiness 
was given. A t the expiry of twelve hours from 
that time—namely, at 5.30 a.m. on the 25th Feb.— 
the lay days commence, subject to the exceptions 
in  the charter-party. A t the charter-party rate the 
vessel had twenty-one days in  which to load. 
A llow ing fo r Sundays and holidays the twenty- 
firs t lay day was the 23rd March, therefo'e the 
lay days run out at the end of 23rd March, and, 
as the loading was completed on the 5th A pril, 
thirteen days’ demurrage had been incurred. 
Clause 23 in the charter-party is distinguishable 
f r o m  tha t in  The K a ty  <7 Asp. M a r .  L a w . Css. 
510, 527  (1 8 9 4 ); 71 L .  T . H e p . 7 0 9 ; (1895)



144 MARITIME LAW CASES.

C t . o p  A p p . ]  L e o n i s  S t e a m s h i p  C o m p a n y  L i m . v . J o s e p h  R a n k  L i m . [ C t . o p  A p p .

P. 56). The rate to be applied here is 200 tons 
per running day, commencing at 5.30 a.m. the 
25th Feb. I f  a running day here means from 
m idnight to m idnight, how can the time begin 
to run after twelve hours from 5.30 p.m. the 
24th Feb. P The clause contains a precise stipula
tion  tha t the time fo r loading is to count twelve 
hours after w ritten  notice is given which could be 
given as late as 6 p.m. As to clause 39, that 
excludes things in terfering directly w ith the 
loading of the cargo and not to  things the 
results" of which only interfere w ith the 
loading. I t  is the immediate cause which is 
excepted. The delay was caused by the 
slow overtaking of the arrears of business 
which bad accumulated at an earlier date. 
Obstruction on railways and docks does not apply 
to congestion of port. Smith, L .J. in  Re 
R ichardson  v. Sam uel and  Go. (8 Asp. Mar. Law 
Cas. 330 (1897); 77 L . T. Rep. 479; (1898)
1 Q. B . 261, at p. 267) says: “ The contention 
th a t because the delay arose from the loading of 
the ships in  the port in  order of the ir arriva l the 
charterer is exempt cannot prevail, fo r i t  is 
impossible to treat delay arising from such a 
cause as due to accident on the railway, or as 
coming w ith in  the term “  other causes beyond 
charterers’ control.”  A n  obstruction in  the dock 
does not apply to a case where a vessel which is 
not in  berth has to wait her turn. A n  obstruction 
in  docks would be the fouling of the channel by 
a dredger which had foundered. A n  obstruction 
on railways would include, fo r example, wash out, 
broken bridges, or collision, but delay in  delivery 
owing to heavy traffic would not be an obstruc
tion. There is no word here which can cover the 
result of insunection unless i t  is rio t, bu t r io t 
and insurrection are different things. The excep
tions, therefore, in  clause 39 do not apply.

S cru tto n , K.C. and Ashton, K.C. fo r the defen
dants.—On the 25th Feb. no work was done, and 
tha t day cannot count as a lay day at all, fo r a 
running day means a calendar day from m idnight 
to  m idnight, and the charterers are entitled to a 
whole lay day—not part of a day :

The K a ty  (u h i sup.).

That case and H o u ld e r  v. W e ir  (10 Asp. Mar. Law 
Cas. 81 (1905) ; 92 L . T. Rep. 861; (1905)
2 K . B. 267) govern the present case on this 
point. The vessel did not get in to  berth 
u n til the 30fch March. Under the charter-party 
twenty-one days are allowed, which commence 
from tha t time. (1) The vessel, in  fact, was 
hindered by the berths being a ll fu l l  w ith other 
ships in  fron t of her either in  berth or in  turn. 
A ll  available berths were tilled u n til the 30th 
March by vessels which had arrived before the 
Leonis. N othing that the ship or the charterers 
could do could have obtained a berth earlier than 
the 30th March. That is a sufficient excuse, as i t  
comes w ith in  the words of the charter-party 
“ obstruction in  docks or other loading places 
beyond the control of the charterers.”  (2) I f  i t  
is necessary to search fo r the cause of the 
obstruction, then i t  was caused by m ilita ry  r io t 
and strike which had delayed the arriva l of cargo 
at the port, and so caused the ships to accumulate, 
resulting in  the vessels, including both the Leonis  
and those p rio r in  arrival to  her, being delayed. 
[ B i g h a m , J .—The immediate cause of delay was

the crowded state of the port which prevented 
be rth ing : the effective cause was the antecedent 
m ilita ry  revolt. The words in  clause 39, “  by 
reason of ”  and “  through,”  are, 1 th ink, identical. 
Do those words refer to the existing state of affairs 
or to consequences of past events ?J The charter- 
party contemplates things happening before the 
vessel’s arrival, fo r cargo on railway is referred 
to and tha t would be p rio r to the vessel’s arrival. 
The presence of other vessels was an “  obstruction 
in  the loading places beyond the charterers’ con
tro l.”  Other ships in  a crowded port preventing 
berthing fo r a considerable time are w ith in the 
words “ other hindrance beyond charterers’ 
control ”  :

S a ilin g  S h ip  M ilv e r to n  Company L im ite d  v. Cape 
Town and  D is tr ic t G asligh t and Coke Com pany  
L im ite d , 1897, 2 Com. Cas 281.

Here there was an actual physical obstruction (i.e , 
a vessel) in  the berth. In  S ham rock S team 
sh ip  Com pany L im ite d  v. Storey and  Go. (reported 
on appeal, 8 Asp. Mar. Law Cas. 590 (1899); 81 
L . T. Rep, 413; 1898, 4 Com. Cas. 80) the 
charter party excepted “  Commotions by keelmen, 
pitmen, or any hands strik ing  work . . .  or 
other acts or causes beyond the fre ighter’s 
control which may prevent or delay ”  the loading 
of the ship. By reason of the Welsh coal 
strike there was an accumulation of vessels 
at Grimsby when the p la in tiffs ’ vessel arrived 
there, and the vessel was delayed, and i t  was 
held tha t the charterers were not protected by 
the exceptions in  the charter-party from  lia b ility  
fo r demurrage. Bigbam, J., a t p. 82, says: 
“  I t  was admitted tha t there was no strike or 
interference w ith work at the collieries from which 
the defendants’ coal was being procured, and the 
fact tha t the Welsh coal strike may have caused 
an unusual number of ships to seek cargoes at 
Grimsby has, in  any view, no more to do w ith the 
case than i f  the same result had followed from a 
strike in  German, or Australian, or Japanese 
collieries. The g lu t in  shipping cannot, I  th ink, 
be brought w ith in the fa ir  meaning of either of 
the particular or the general words of the excep
tion, the general words having to be read as 
confined to matters ejusdem generis w ith the 
particular matters mentioned in  fron t of them.”  
That case, which turned on a colliery guarantee, 
was affirmed by the Court of Appeal (1899, 5 Com. 
Cas. 21), but Lord Russell, C.J., at p. 23, and at 
p. 591 of the report in  Asp. Mar. Law Cas. above 
referred to said : “  Bigham, J. stated tha t . . . 
apart from  the colliery guarantee altogether, he 
would have arrived at the same conclusion in 
favour of the defendants i f  th is colliery guarantee 
clause had not been in  the charter-party. . . .  I f  
i t  were necessary to consider tha t view of the case, 
I  should certainly require to have i t  fu rther dis
cussed before I  should be prepared to accept the 
view of the learned judge.”  In  C ra w fo rd  and  
R ow a t v. W ilson , Sons, and  Co. (1896, 1 Com. 
Cas. 154; affirmed by Court of Appeal at p. 277) 
a charter-party contained the following exception : 
“ A ll  unavoidable accidents or hindrances in  . . . 
loading and fo r discharging the cargo. . . .”
When the vessel arrived at her discharging port 
a rebellion was in  progress, and i t  was held tha t 
the rebellion constituted an “  unavoidable acci
dent or hindrance in discharging the cargo.”  
The exceptions in  clause 39 apply, and therefore 
no demurrage is due.
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J . A . H a m ilto n , K.C. in  reply.—Obstruction is 
a very different th ing to hindrance. Obstruction 
is not the natural result of business operations. 
Hindrance has a much wider meaning than 
obstruction. Obstruction in  loading places is not 
p rio r occupation of berths in  the ordinary course, 
but something tha t arises not in  ordinary course. 
Obstruction on railways would not include the 
shunting of a tra in  in to  a loop on a single line 
railway to le t an up tra in  pass. As to the case of 
Sham rock S team ship  Com pany (sup.) Russell, C. J. 
in  5 Com. Cas. 21, at p. 23, must be either wrongly 
reported or he was not referring to the exception 
clause. The words in  the charter-party, “  i f  the 
cargo cannot be loaded,”  govern the clause, and 
tha t is a very different th ing  from “ i f  the cargo 
cannot be brought to the port.”  Clause 39 is 
intended to excuse the immediate cause of the 
delay. The strike m ight not have caused any of 
the delay; had the number of vessels been less, 
the strike would not have effected the position. 
On the other hand, a g lu t of vessels m ight have 
occurred w ithout a strike. The clause does 
not cover delay caused by remote circumstances. 
A  m ilita ry  insurrection is not w ith in  the word 
“  rio t.”  A  rio t suggests disorder on the spot, and 
there is no evidence of that. Further, an insur
rection need not be riotous. A 3 to the words 
in  clause 39, “ Delivery of the cargo proved 
to be intended fo r the steamer,”  there is not 
sufficient evidence tha t the cargo which was 
delayed was cargo intended fo r the steamship 
Leonis.

B i g h a m , J.—The charter-party provides by 
clause 23 th a t : “  Cargo to be loaded at the rate 
of 200 tons per running day, Sundays and ho li
days excepted. . . .”  I f  the clause stopped
there I  th ink  tha t running days would mean 
calendar days made up from m idnight to mid- 
night. The clause, however, continues, “  time fo r 
loading shall commence to count twelve hours 
after w ritten notice has been given by the 
master.”  That alters, I  th ink, the construction 
tha t the day commences at m idnight. I t  makes 
the loading commence at an hour during the 
twenty-four hours in  reference to which time 
twelve hours notice has to be given. The running 
days contemplated in  th is charter-party begin 
twelve hours after serving the notice of readiness, 
and therefore mean periods of twenty-four hours 
commencing at 5.30 a.m. Subject to the question 
of the strike clause the lay days begin at 5.30 a.m. 
on the 25th Feb. The remaining question, 
therefore, tha t I  have to decide is whether the 
defendants, the charterers, have brought them
selves w ith in  the protection of the strike clause. 
I  th ink  tha t they have done so. The words are: 
“  I f  the cargo cannot be loaded by reason of 
riots or any dispute between masters and men 
occasioning a strike or lock-out of stevedores 
• . . railway employes, or other labour connected 
w ith the working, loading, or delivery of the 
cargo proved to be intended fo r the steamer.”  
The evidence satisfies me tha t the working, 
loading, or delivery of the cargo intended fo r the 
steamship v. as interfered w ith by riots or disputes 
between masters and men w ith in  the meaning of 
tha t clause. The evidence satisfies me tha t the 
cargo fo r th is vessel was coming by railway. 
The carriage along the railway and the dealing 
w ith the cargo wore delayed by causes coming 
w ith in  the words of the clause, and in that way 
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the cargo was prevented from  being loaded. 
Clause 39 continues: “ I f  the cargo cannot be 
loaded by reason of riots or any disputes . . .
or through obstructions on the railways or in 
the docks or other loading places beyond the 
control of charterers, the time so lost not to be 
counted as part of the lay days. . . .”  Why
should I  not give to those words the ir plain 
meaning ? The only place where loading could 
take place was obstructed. I  give the word 
“  obstructed ”  its  real meaning, and not the 
narrow meaning suggested by M r. Hamilton. 
There were other vessels in  the berths, or await
ing the ir tu rn  to go in to the berths, over which 
the parties had no control. Those vessels, in  my 
opinion, did obstruct the Leonis. I t  was by 
reason of the obstruction which the other vessels 
caused tha t the Leonis  could not get alongside, 
and the defendants could not pu t the ir cargo on 
board. The charterers, I  th ink, have brought 
themselves w ith in  both provisions of the strike 
clause. There must be judgment fo r the 
defendants.

The pla intiffs appealed.
J. A . H a m ilto n , K.C. and B ailhache , K.C. for 

the p la in tiffs.—Bigham, J. was wrong in  holding 
tha t the defendants came w ith in  both provisions 
of clause 39. He did not hold tha t the direct 
cause of the fa ilure to load was the strike. He 
said that the congestion on the railway was the 
cause, but tha t is too remote. He relied on the 
word “  obstructions ”  in  the clause, where i t  says, 
“  obstructions on the railways or in  the docks or 
other loading places beyond the control of char
terers,”  and held wrongly that the loading of 
the vessel was delayed thereby. “  Obstruction ”  
implies something which ought to be removed, 
and does not refer to a number of ships which 
are in  the dock waiting in  tu rn  to be loaded. 
The case of Larsen  v. Sylvester and Co. (11 Asp. 
Mar. Law Cas. 78 (1908) ; 99 L . T. Rep. 94) does 
not apply. There the House of Lords held that 
delay caused by a large number of ships waiting 
in  tu rn  to load before the ship in  question was 
an unavoidable “  hindrance ”  which delayed the 
loading. Hindrance is not the same th ing as 
“  obstruction.”  A  ship is “  hindered ”  i f  i t  has 
to wait its tu rn  to load, but i t  is not “  obstructed.”

S aru tton , K.C. and Ashton, K.C., fo r the defen
dants, were not called upon to argue.

V a u g h a n  W iljliam s , L .J .—I  th ink the judg
ment of Bigham, J. was quite righ t. When ho 
concluded his judgment he used these words: 
“  The charterers, I  th ink, have brought themselves 
w ith in  both provisions of the strike clause.”  I  
th ink  tha t disposes of th is case. I  am not prepared 
to differ from tha t final conclusion of Bigham, J., 
but, speaking fo r myself, I  th ink  the stronger of 
the two points in  favour of the charterers is the 
firs t lim b of the clause. I t  is not contested tha t 
in  fact there was a dispute between masters and 
men occasioning a strike of railway employes, nor 
tha t there was proved to be a cargo intended fo r 
the vessel. Under those cii’cu instances i t  seems 
to have been a question of fact which Bigham, J. 
had got to decide, and i t  was this : Is i t  true to 
say tha t by reason of the strike, as is men
tioned in  clause 39 of the charter-party, the 
cargo proved to be intended fo r the vessel 
could not be loaded w ithin the lay days ?

U
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I t  seems to me tha t upon the facts i t  is true to 
say that, by reason of the strike the cargo intended 
to be loaded on the vessel could not be loaded 
w ith in  the time fixed as lay days. M r. Ham ilton 
said tha t th is conclusion was wrong in  fact. He 
says that, although i t  may be true tha t the strike 
remotely affected the delivery of the cargo and 
hindered i t  in  that way, i t  did not prevent it. I  
use the word “  prevent ”  as a convenient term fo r 
expressing the fact tha t the cargo could not be 
loaded. I  th ink  tha t Bigham, J. intended to find 
tha t by reason of the strike of the railway 
employes th is oargo could not be loaded. Mr. 
Ham ilton says tha t i f  Bigham, J. had meant that, 
he would not have said “  interfered w ith.”  To my 
mind, his judgment, and especially his final words, 
make i t  perfectly clear tha t when he used the 
word “  interfered ”  he intended i t  to  mean the 
same th ing as i f  he had said “ could not be 
loaded.”  Under these circumstances the appeal 
fails, and I  agree tha t i t  fails on both grounds, 
although I  have only dwelt on the firs t point 
because I  prefer not to attempt to lay down a 
rule as to the meaning of “  obstruction ”  in  such 
a clause as this.

M o u lto n , L .J .—I  am of the same opinion. 
The events which happened make i t  clear that the 
case falls w ith in  the firs t lim b of clause 39, so that 
I  need not trouble about the second limb. In  my 
opinion the cargo could not be loaded by reason 
of a “  dispute between masters and men occasion
ing a strike . . . o f . . . railway employes
or other labour connected w ith  the working, 
loading, or delivery of the cargo proved to be 
intended fo r the steamer.”  Bigham, J  found 
r ig h tly  tha t tha t was the fact, and therefore the 
case comes w ith in  the exception. We have had a 
very able argument from M r. Ham ilton as to the 
use of the several words mentioned in  this clause, 
bu t this is a business document drawn up by 
business men to be used in  business, and i t  is not 
a case to look fo r very refined distinctions. We 
have to look at the question from  a business and 
common-sense point of view, and ask ourselves 
was i t  the strike which stopped the loading of the 
vessel ? I  have no doubt tha t any business man 
would say tha t i t  was, and I  th ink  tha t the 
reasons given by the House of Lords in  L a rse n  v. 
Sylvester and  Co. (sup.) give the views of that 
tribunal as to the manner of regarding documents 
of this nature. For these reasons I  th ink  the 
appeal fails.

B u c k l e y , L .J .—I  agree. I  th in k  the judg
ment of Bigham, J  was quite righ t.

A p p e a l dism issed.

Solicitors fo r the p la intiffs, D ow n ing , H andcock, 
M id d le to n , and Lew is, agents fo r B o lam , M id d le -  
ton, and Co., Sunderland.

Solicitors fo r the defendants, P r itc h a rd  and 
Sons, agents fo r H e a rfie ld  and L am bert, H u ll.

[ C h a n . D i v .

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
T hursday, June  25, 1908.

(Before Sw in f e n  E a d y , J.)
Be  Cu n a r d  St e a m s h ip  Co m p a n y , (a)

Com pany  — Debenture  — S ubstitu ted  se cu rity— 
B e g is tra tio n — Companies A c t 1900 (63 & 64 
V ie t. c. 48), ss. 14, 15—P ractice .

I t  is  not a, convenient w ay o f  decid ing  w hether a 
m ortgage requ ires re g is tra tio n  under the Com
pan ies  A c t 1900, s. 14, to m ake a m o tio n  under  
sect. 15 o f the Com panies A c t 1900 f o r  leave to 
extend the tim e  f o r  reg is tra tio n . E ven  i f  such 
an order is made on such a  m otion , i t  does not 
decide th a t re g is tra tio n  o f the mortgage is  in  fa c t  
necessary. Such a p o in t  ought to be decided in  
an  action  p ro p e rly  constitu ted.

Re Harrogate Estates L im ited  (88 L .  T. Bep. 82 ; 
(1903) 1 Ch. 498) not fo llow ed .

M o t io n .
Application fo r the extension of time fo r the 

registration of a mortgage of a ship as substituted 
security fo r debentures. The application was 
made on the part of the debenture-holders. The 
company took the view tha t registration was 
unnecessary.

K ir b y  fo r the applicants.— [S w in f e n  E a d y , J . 
I f  I  take the view tha t registration is unneces
sary, nobody is bound. The proper way is to 
raise such a point by summons.] In  B e H a r ro 
gate Estates L im ite d  (88 L . T. Rep. 82; (1903) 
1 Ch. 498) Buckley, J. held i t  was unnecessary 
to register certain debentures, and accordingly 
refused to extend the tim e fo r registration. 
This application is precisely sim ilar. The sub
stituted security requires reg istra tion :

C ornb rook B re w e ry  C om p a n y  L im ite d  v . L a w  
D ebenture  C o rp o ra tio n  L im ite d ,  89 L. T . Rep. 
680 ; (1904) 1 Ch. 103.

[S w in f e n  E a d y , J.—That decision was given in  
a properly constituted action. See report (88 
L . T. Rep. 722 ; (1903) 2 Ch. 527).]

M au g h a m  fo r the company.
Sw in f e n  E a d y , J .—1 do not see my way on 

motion to do more than extend the tim e fo r 
registration. I t  is not convenient to decide 
whether registration is necessary or not upon 
such a motion. There would be no d ifficulty about 
deciding the point in  a properly constituted 
action.

M au g h a m .—May some words be introduced 
showing tha t the order is w ithout prejudice to 
the contention of the company tha t registration 
is unnecessary ? Else i t  may be said tha t your 
Lordship has decided tha t registration is 
necessary, or you would not have made the 
order.

Sw in f e n  E a d y , J.—No such contention would 
be substantiated i f  i t  was ever made. No such 
lim ita tion  of the order is necessary.

Solic itors: N orton , Bose, and C o .; Baw le , 
Johnstone, and Co., fo r H i l l ,  D ick in so n , and Co., 
Liverpool.

(a) Reported by » .  B. H a m il t o n , E sq ., B a rri» te r-a .t-U iw
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J u ly  8 and  18, 1908.
(Before Sw in f e n  E a d y , J.)

C u n a r d  St e a m s h ip  Co m p a n y  L im it e d  v .
H e p w o o d . (a)

Com pany  — D ebenture  stock— Covering deed—< 
A n c il la r y  m ortgage  — S ub s titu te d  se cu rity— 
R e g is tra tio n — Com panies A c t 1900 (63 &  64 
V ie t. c. 48), s. 14.

I n  sect. 14, sub-sect. 4, o f the Com panies A c t 1900 
the words “  debentures c o n ta in in g  an y  charge ”  
are equ iva len t to debentures w h ich  have the 
benefit o f  a charge.

Where debenture stockholders are e n tit le d  to the 
benefit o f a covering deed c o n ta in in g  a charge 
under w h ich  they are e n tit le d  pari passu, the 
issue o f  debenture stock am ounts to  a series o f  
debentures w ith in  the Com panies A c t 1900, s. 14, 
sub-s. 4.

W here p a r t  o f  the p ro p e rty  specifica lly  m ortgaged  
is  w ith d ra w n  and  other p ro p e rty  substitu ted  
f o r  i t  in  pursuance  o f  a p ro v is ion  to th a t effect 
conta ined in  a tru s t deed to secure debentures, 
re g is tra tio n  u n d e r sect. 14, sub-sect. 4, protects the 
substitu ted  p ro p e rty  as fu l ly  as the o r ig in a l p ro 
pe rty , and w ith o u t any fu r th e r  re g is tra tio n  
u n d e r the A ct.

Sp e c ia l  case .
The Companies A c t 1900 (63 & 64 V ie t. c. 48) 

provides:
Sect. 14 (1). E v e ry  m ortgage or charge created by  

a  company a fte r  the  commencement of th is  A c t and  
being e ither (a) a m ortgage or charge fo r the purpose 
of securing any issue of debentures ; or (6) a  m ortgage  
or charge on uncalled cap ital of the com pany; or (c) a  
m ortgage or charge created or evidenced by an in stru 
m ent which, i f  executed by an in d iv idua l, would require  
reg istration as a b ill of sale ; or (d) a floating charge on 
the undertaking or p roperty of the company shall, so fa r  
as any security on the  com pany’s property or undertak
ing is thereby conferred, be void against the liqu idator 
and any creditor of the company unless filed w ith  the  
reg is trar fo r reg istration in manner required by this A c t  
w ith in  tw enty-one days a fte r  its  creation, b u t w ithou t 
prejudice to any contract or obligation for the repaym ent 
of the  money thereby secured. . . .

(4 .) P rovided th a t where a series of debentures 
containing any charge to the benefit of w h ich the  
debenture-holders of th a t series are entitled  p a r i  passu 
is created by the  company i t  shall be sufficient to  enter 
on the register (a) the to ta l am ount secured by  the  
whole series ; and (b) the dates of the  resolutions  
creating the  series and of the covering deed, i f  any, by  
which the security is created or defined; and (c) a  
general description of the  property  charged ; and (d )  
the names of the trustees ( if  any) fo r the debenture- 
holders.

The p la in tiff company was registered on the 
4ord May 1878 w ith a capital of 2,000,000Z., 
divided in to  100,000 shares of 201. each. On the 

- rP ee' 1903 a resolution was passed fo r the issue 
oi -,,600,000Z. debenture stock, and a trust deed 
was executed to secure such debenture stock.

Clause 7 provided tha t the company should 
fo rthw ith  mortgage certain existing ships to the 
trustees, and two new ships of large size and high 
speed, to  be bu ilt, as and when they were com
pleted, the mortgage in each case to be a firs t 
mortgage effected and registered under the 
Merchant Shipping A c t 1894 (57 & 58 V ie t, 
c. bO).

Clause 8 contained a specific equitable charge 
on the above ships, clause 9 a floating charge on 
the rest of the undertaking, clause 15 gave the 
stockholders the benefit of the security p a r i  passu, 
and clause 19 empowered the truatees, w ith the 
company’s consent, to withdraw a ship from the 
specific charge on substituting another of equal 
value.

The company registered particulars of the 
charge under sect. 14, sub ject. 4, of the Com
panies A c t 1900 on the 22nd Dec. 1903, but 
omitted the date of the resolution creating the 
stock. The registrar on the same day issued a 
certificate of registration, a copy of which was 
indorsed on every debenture stock certificate 
issued.

On the 16th Dec. 1904 the company executed 
nine mortgages of nine of the orig inal ships to 
the trustees in  accordance w ith the Merchant 
Shipping A ct 1894, and on the 17th Dec. 1904 
the mortgages were registered at the Custom 
House, Liverpool. The company on the 17th Feb. 
1905 executed a mortgage of the B resc ia , which 
had been substituted under clause 19 fo r the tenth 
orig inal ship, the A u ra n ia . This mortgage was 
registered at Liverpool on the 18th Feb. 1905.

On the 18th Oct. 1907 the company executed a 
mortgage of the L u s ita n ia , one of the two new 
ships, and this was registered at Liverpool on the 
19th Oct. 1907.

Hone of the mortgages were registered 
under the Companies A c t 1900, s. 14. Swinfen 
Eady, J. having declined to determine whether 
they needed to be so registered upon motion (a), 
th is special case raised the point.

M augham  fo r the company.—These mortgages 
do not require registration. Sect. 14, sub-sect. 4, 
of the Companies A c t applies to debenture stock 
as well as debentures :

Re H a rro g a te  E sta tes L im ite d ,  88 L. T . Rep. 82 ; 
(1903) 1 Ch. 498.

There is a specific charge upon the L u s ita n ia ,  
which is one of the two ships. The certificate of 
the registrar is conclusive, and, as i t  has been 
granted, the court w ill refuse to go in to  the ques
tion  whether the requirements of sect. 14 have 
been complied w ith :

Re Y o lla n d , H usson, a n d  B ir k e t t  L im ite d ,  (1908) 1 
Ch. 152.

K ir b y  fo r the trustees.—I f  this is a registration 
under sect. 14, sub-sect. 4, the A c t has not been 
complied with. Sub-sect. 3 shows that “  file”  means 
registration. There is an equitable charge under 
the trus t dead. The only exemption given is to a 
“  series of debentures.”  B u t here we have deben
ture stock. “  A  series of debentures ”  does not 
mean a certain amount of debenture stock. You 
cannot read “  debentures ”  as meaning debenture 
stock certificates. Under sub-sect. 1, whatever 
instrument is not registered is void. There is no 
benefit from any legal charge u n til registration. 
The stock certificates do not contain any admission 
of indebtedness or im port any obligation or cove
nant to pay.

M auqham  replied. „  ," 1 C ur. adv. vu lt.

J u ly  18.—S w i n f e n  E a d y , J.—The firs t ques
tion which arises upon th is special case is whether 
the debenture stock secured by the trus t deed of

(a) Reported by G. B. H am ilto n , Esq., Barrister-at-Law. (a) See R e C u n a r d  S te a m s h ip  C o m p a n y  (a n te ).
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the 3rd Dec. 1903 is w ith in  sect. 14, sub-sect. 4, 
of the Companies A c t 1900. This sub-section 
relates to “  a series of debentures containing any 
charge to the benefit of which the debenture- 
holders of that series are entitled p a r i  passu.’
I t  was contended tha t in  the present case there 
was not any creation of a series of debentures; 
tha t the holder of debenture stock was only 
entitled under the trus t deed to a certificate 
under the seal of the company stating the 
amount of the stock held by him and referring to 
the trus t deed ; and tha t although by sect. 30 
of the Act the expression “  debenture ”  includes 
debenture stock, unless the context otherwise 
requires, yet the expression does not include a 
debenture stock certificate which does not con
ta in  any admission of indebtedness or im port any 
obligation or covenant to pay. Previous to the 
decision of Buckley, J. in  Re H a rro g a te  Estates  
L im ite d  (u b i sup.) i t  m ight have been contended 
tha t sub-sect. 4 was lim ited to a series of deben
tures containing a charge, and each of which 
debentures would but fo r tha t subsection have 
required to have been registered under sect. 14, 
Bub-sect. 1, and tha t i t  did not apply to deben
tures which did not contain any charge, and 
therefore did not require registration, although 
entitled to the benefit of a charge contained in  
some other duly registered instrum ent; and 
moreover, tha t i f  the debenture did not contain a 
charge, bu t were only secured by a charge in  
some other instrument, tha t instrument could 
readily be registered like any other mortgage 
or charge under sect. 14, sub-sect. 1, and 
the question of the trouble and expense of 
separately registering each of a number of docu
ments issued in a series would not arise. In  the 
case, however, to which I  have ju s t referred, 
Buckley, J. considered sect. 14 of the Act, and, 
w ith regard t> sub-sect. 6, expressed himself as 
follows (1903) 1 Oh. 503) : ‘ • In  th is sub-section, 
the words 1 debentures containing any charge ’ 
are, I  th ink, equivalent to debentures which have 
the benefit of a charge. The case in  which the 
charge is contained in the covering deed only and 
not repeated or extended by the debentures them
selves is, I  th ink, w ith in  the sub-section.”  And 
this construction of the A ct is adopted and given 
effect to by sect. 10 of the Companies A c t 1907, 
which has now replaced sect. 14 of the Companiec 
A ct 1900.

I  must therefore treat i t  as settled that 
debentures which do not themselves contain any 
charge, but which are entitled to the benefit of 
a charge in  some other instrument, are w ith in 
sub-sect. 4. Again, the debenture stockholders 
in  the present case are entitled p a r i passu to the 
benefit of the security contained in  the trus t 
deed. Clause 15 of the deed provides fo r the 
trustees applying the moneys received by them 
under the trus t fo r conversion. “ F irst, in  
paying to the stockholders p a r i  passu in  pro
portion to the amount due to them respectively 
and without any preference or p rio rity  a ll arrears 
of interest remaining unpaid on the stock held by 
them respectively ; and, secondly, in  paying to the 
stockholders p a r i passu in  proportion to the stock 
held by them respectively and w ithout any prefer
ence or p rio rity  on account of p rio rity  of issue or 
otherwise howsoever a ll principal moneys due in 
respect of the stock held by them respectively, 
and tha t whether the same principal moneys shall

or shall not then be payable.”  So that, in  the 
present case, there is the creation and issue of 
debenture stock, the holders of which are entitled 
p a r i passu  to  the benefit of the charge created by 
the company. Under these circumstances i t  
would, in  my opinion, unduly narrow the construc
tion  of the statute i f  I  were to accede to the 
argument of the defendants. By sect. 30 the 
expression “  debenture ”  includes “  debenture 
stock ”  unless the context otherwise requires. 
W hat context is there in sub-sect. 4 which 
excludes debenture stock P Debenture stock
holders may be entitled to the benefit of a 
covering deed containing a charge, in  the 
same manner as holders of debentures not 
containing any charge may be so e n title d ; 
such debenture stockholders and debenture- 
holders may also equally be entitled p a r i  p assu ; 
when once the notion is got rid  of tha t to bring a 
case w ith in  sub-sect. 4 the debenture must itself 
contain a charge, I  see no reason fo r holding that 
sub-sect. 4 has any context which requires the 
word “  debentures ”  to be read as excluding deben
ture stock. The issue of the debenture stock in 
question amounts, in  my opinion, to “  a series of 
debentures”  w ith in the meaning of sect. 14, sub
sect. 4, of the Act. This construction is assisted 
by sub-sect. 6, which requires the company to 
indorse a copy of the registrar's certificate of 
registration on every “  debenture ”  or “  certificate 
of debenture stock ”  issued by the company, and 
the payment of which is secured by the mortgage 
or charge so registered. The question remains 
whether the registration is insufficient because 
the date of the resolution creating the series of 
debentures was by inadvertence not inserted in 
the th ird  column of the particulars. No doubt 
the entry on the register under sub-sect. 4 ought 
to specify the date of the resolution creating the 
series. That is one of the requirements of the 
enactment. But, notwithstanding the omission 
to insert the date, the registrar issued his certifi
cate that the statutory particulars had been duly 
registered. The certificate under sub-sect. 6 of 
sect. 14 is conclusive: (Re Y o lla n d , Husson, and  
B irk e t t  L im ite d , u b i sup.). I t  follows from what 
I  have said tha t the registration already made is 
sufficient to protect the ships named in  the trust 
deed and also the two ships of large size and high 
speed referred to in  the trus t deed, one of which 
is now known as the L u s ita n ia , and tha t the 
ship mortgages of these ships do not also require 
to be registered under the Companies Act. There 
remains the case of the B resc ia  The trus t deed 
contains a clause (19) en titling  the company, w ith 
the permission of the trustees, to withdraw any of 
the specifically mortgaged premises, upon substi
tu ting  other property of a value equal to or 
greater than the value of the property proposed 
to be withdrawn, and under th is power the com
pany, w ith the permission of the trustees, have 
withdrawn the A u ra n ia  and substituted the 
Brescia , and a ship mortgage of the Brescia  
has been duly executed and registered at the 
Custom House. This mortgage is required to 
be registered by sect. 14, sub sect. 1, of the Com
panies A c t 1900 unless the registration already 
made under sub-sect. 4 is sufficient to protect it. 
The question whether registration under that 
sub-section is sufficient to protect a substituted 
security was raised before the Court of Appeal i r  
Cornbroolc B rew ery  C om pany L im ite d  v. L a w
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Debenture C o rpo ra tion  (89 L. T. Rep. 680; (1904)
1 Ch. 103), but was not dealt w ith  by the court, 
as there had not been any registration in  that 
case, the covering deed having been executed 
before the passing of the Companies A c t 1900, 
S tirling, L .J . saying : “  Sub-sect. 4 of sect. 14 of 
the Companies A c t 1900 was referred to on behalf 
of the appellants; but, inasmuch as the require
ments of tha t clause have not been complied 
with, i t  does not seem to assist them.”  Now, 
sect. 14 (4) requires only (c) a “  general descrip
tion of the property charged ”  to be entered on 
the register. A  particular description, sufficient 
to identify each item or particu lar of property 
charged, is not required by the statute. Where 
part of the property specifically mortgaged is 
withdrawn, and other property substituted fo r it, 
in  pursuance of a provision to that effect contained 
in  the trus t deed, I  am of opinion tha t registra
tion under sect. 14, sub-sect. 4, protects the sub
stituted property as fu lly  as the original property, 
and w ithout any fu rther registration under the 
Act. This seems to me to follow necessarily 
from  Be Y o lland , Ilu sson , an d  B ir k e t t  L im ite d  
(u b i sup.). The Master of the Rolls there 
explained the meaning and operation of sect. 14, 
and added: “  I  cannot bring myself to doubt 
tha t i t  would be almost shocking i f  we held in  
this case tha t the certificate of the registrar, 
which is actually indorsed on each of these 
debentures, did not ju s tify  the debenture-holders 
in  saying tha t they had as against the unsecured 
creditors as represented by the liquidator a 
perfectly good charge upon the assets of the 
company.”  Unless the registration under sect. 14
(4) protects the substituted security, a burden 
would be placed upon the debenture-holders (who 
ba.ve already advanced their money and hold 
certificates from the registrar as to registration) 
to see tha t the mortgages or charges of the sub
stituted security are duly registered, under the 
penalty of losing the ir security in  default of 
proper registration. The observations of the 
Master of the Rolls (1908) 1 Oh., p. 158) as to 
the difficulty, i f  not impossibility, of debenture- 
bolders proving tha t a ll the requirements of 
sect. 14 have been complied w ith, apply as 
regards substituted charges w ith  even greater 
force than to the original charges. The deben
ture-holders have not any notice of the substitu
tion ; i t  takes place w ithout the ir assent or 
knowledge by arrangement between the company 
and the debenture trustees; so tha t i f  in  the 
present case a ll the ships were changed, as in  
course of time they well m ight be, the debenture- 
holders m ight lose the whole of the ir security for 
want of the registration of deeds executed after 
the ir t it le  to their debentures was obtained, and 
notwithstanding the certificate of registration. In  
ri).y opinion this proposition is quite untenable. I  
therefore answer the questions in  the special case 
°y saying that none of the ship mortgages 
WOO^6 re^ strat i° n under the Companies A ct

Solicitors : B aw le , Johnstone, and Co., fo r H i l l ,  
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(Before B u c k n il l  and B a r g r a v e  D e a n e , JJ.)
T h e  Su e v ic  ; Co r n w a l l  Co u n t y  Co u n c il  

v. Oc e a n ic  St e a m  N a v ig a t io n  Co m p a n y  
L im it e d , (a)

S tra n de d  vessel— Frozen carcases washed ashore— 
B u r ia l  by Receiver o f  W reck— P a ym en t o f  
expenses by loca l a u th o r ity  — Recovery o f  
expenses fro m  owner o f vessel — Diseases o f  
A n im a ls  A c t 1894 (57 &  58 V ie t. c. 57), ss. 46,59.

A  vessel c a rry in g  a cargo o f  fro z e n  meat ra n  ashore. 
Some o f  the carcases were washed ashore and  
by d ire c tio n  o f  the B o a rd  o f  T rade  were b u rie d  
bv the Receiver o f  W reck. The carcases were 
fre e  f ro m  disease and  fro z e n  when shipped.

H e ld  (a ffirm in g  the decis ion o f  the C ounty  C ou rt 
judge ), th a t the expenses o f  b u r ia l were recover
able f ro m  the owners o f  the vessel under sect. 46 
o f the Diseases o f A n im a ls  A c t 1894.

A p p e a l  from the decision of H is Honour Judge 
Granger, s itting  in  A dm ira lty  in  the County 
Court of Cornwall held at Truro, by which 
he held the owners of the steamship Suevic  
liable fo r expenses incurred by the county council 
of Cornwall under sect. 46 of the Diseases of 
Animals A c t 1894.

The p la intiffs were the county council o f Corn
w a ll; the defendants were the Oceanic Steam 
Navigation Company L im ited.

The summons in  the County Court was issued 
on the 23rd Nov. 1907, and by i t  the pla intiffs 
claimed (1) the sum of 521. 8s. 9d. expenses 
incurred by the said council under sect. 46 of 
the Diseases of Animals Act 1894 on account 
of the buria l or destruction in the month of 
May 1907 of a number of carcases of sheep 
thrown or washed from  the defendant qompany’s 
steamship Suevic at or near the L izard Point;
(2) an order fo r payment of the said sum and

The facts which gave rise to the claiin were 
admitted, and were as follows : The Suevic was 
wrecked on or about the 1 /th  March 1907 at 
Polbream Cove, near the Lizard. The cargo of 
the Suevic consisted in  part of frozen carcases of 
sheep ; such carcases were dead and frozen when 
shipped and were free from  disease. A  large 
number of the carcases were thrown or washed 
from  the Suevic on to the shore at or near 
Polbream Cove, near the Lizard, where the said 
carcases were found or recovered shortly after 
the Suevic was wrecked. The carcases, or the 
greater part of them, having been recovered by 
or under the direction of the Receiver of Wreck at 
Falmouth, were in  the month of May 1907, at or 
near Polbream Cove, buried or destroyed under 
the direction of the said Receiver of Wreck, acting 
w ith the authority of the Board of Trade. The 
Receiver of W reck did demand from and was paid 
by the Cornwall County Council as the local 
authority the sum of 521. 8s. 9cZ., being the 
expenses incurred in  connection w ith the burial 
or destruction of such carcases.

7<rt Reported by L . F . O. DAk b y , Esq., Barrister-at-Law.
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The defendants delivered a defence on the 
13th Jan. 1908 by which they admitted they were 
the owners of the Suevic ; they denied the p lain
tiffs  were under any lia b ility  to pay the sum of 
521. 8s. 9d.y or any part of it, to  the Receiver of 
W reck ; they did not adm it tha t the cargo was 
rig h tly  described on the summons, and denied 
tha t sect. 46 of the Diseases of Animals Act 
1894 had any application to m utton free from 
disease and frozen when shipped ; and, further, 
denied tha t the p la in tiffs were entitled to 
recover the sum of 52Z. 8s. 9d. or any sum from 
the defendants.

The p la in tiffs on the 13th Jan. 1908 delivered a 
reply jo in ing issue.

The action was tried at T ruro on the 18th Jan.
1908.

W . T . Lav jrence  fo r the p laintiffs.

J. B . A s p in a ll fo r the defendants.
The follow ing are the sections of the Diseases 

o f Anim als A c t 1894 under which the claim was 
made :

46 (1). W here a carcase washed ashore is bu ried  or 
destroyed under the  d irection  o f a Receiver o f W reck  
w ith  a u th o r ity  from  the  Board o f Trade, the expenses 
thereo f shall be expenses o f the local a u th o r ity , and 
sha ll be paid b y  the  loca l a u th o r ity  to  the  receiver on 
demand, and in  de fau lt o f paym ent sha ll be recover
able w ith  costs by  the  receiver fro m  the local 
a u tho rity .

(2) Where a loca l a u th o r ity  has incurred  any expenses 
under th is  section on account o f the b u ria l o r destruction 
o f the carcase o f any an im a l w hich, or the  carcase of 
w hich, was th ro w n  or washed from  any vessel, the 
owner o f the  vessel sha ll be liab le  to  repay such 
expenses to  the loca l a u th o r ity  ; and the  local a u th o r ity  
m ay recover such expenses w ith  costs in  the  same 
m anner as salvage is recoverable.

59 (1). . . . The expression “  carcase ”  means the
carcase o f an an im al, and includes p a rt o f a carcase, 
and the  meat, bones, hide, skin, hoofs, horns, offa l, or 
o the r p a rt o f an an im al, separately or otherw ise, o r any 
po rtion  thereof.

His Honour Judge Granger gave judgment fo r 
the pla intiffs in  the following terms :—

H is  H o n o u r .— In  th is  case, w hich has been very 
w e ll fought, I  have had the greatest assistance from  
learned counsel. I t  is re a lly  a short po in t, and, in  
saying th a t, I  do no t a t a ll w ish to  say fo r one moment 
i t  has taken longer than the im portance o f the case 
deserves. Th is  case is  im p o rta n t because i t  is the f irs t 
case th a t has been taken under th is  section, and i t  has 
been po in ted ou t i t  is  im p o rta n t bo th  to  the p la in tiffs  
a^ the local a u th o r ity  and also m ost im p o rta n t to  the 
shipowners because o f the burdens w h ich  may be cast 
on them  in  cases o f w recks happening w ith  frozen 
meat in  the fu tu re . I  need scarcely state th a t ne ither 
o f those considerat ions have any effect upon me, and a il 
I  can do is to  in te rp re t th is  section o f the  A c t o f P a r
liam ent, and I  do so w ith  greater ease because I  am qu ite  
*ure whichever way I  decide th is  case w ill be taken to  
a h igher court, because i t  is u n im p o rta n t one. Counsel 
or the defendants, in  his extrem ely able argum ent, has 

taken me th rough  the  A cts  of P arliam ent, beginning a t 
the A c t o f 1869, and he has shown, by  reference to  
many sections, th a t the pu rv iew  of the whole o f those 
A c ts  undoubted ly is  fo r  the  purpose of preventing and 
arres ting  diseases in  animals. There cannot be the 
sm allest doubt about th a t, and i t  is also adm itted  th a t 
i t  was in  1875 th a t the f irs t trade in  frozen carcases 
began to  take place— a trade w hich has increased from  
ve ry  sm all beginnings indeed to  the enormous am ount

w h ich  takes place now between A m erica , A us tra lia , and 
th is  country . The f irs t o f these sections under which 
th is  case is brough t is  f irs t found in  the A c t of 1878, 
and counsel fo r  the  p la in tiffs  has very p roperly  said i t  
is  curious th a t th a t section should be p u t in  ehortly  
a fte r the trade in  frozen meat has commenced. A nd 
then I  find th a t sub-sect. 2 was included in  the A c t of 
1886, sect. 11, and th a t, when the A cts  were fin a lly  
codified by  the A c t o f 1894, bo th  those sections are 
p u t under th is  section 46, sub-sects. 1 and 2. I  
th in k  there cannot be the s ligh tes t doubt I  m ust find  as 
a fa c t these th ings were carcases. I  canpot see, ta k in g  
the E ng lish  language, how I  can corné to  any other 
conclusion. W hen you say the  vessel has come w ith  so 
many thousand carcases o f frozen meat, you do no t 
say anyth ing  else. I t  is  a common fo rm . In  the 
sh ipp ing lis ts  you see “  So and so, a ship has 
a rrived  w ith  50,000 or 60,000 carcases of sheep.”  
The question I  have re a lly  to  decide in  th is  case 
is  : Does frozen meat p u t on board and free from  
disease come w ith in  the  de fin ition  o f “  carcases ”  under 
sect. 46, ta k in g  in to  consideration the in te rp re ta tion  F 
N ow, counsel fo r the defendants has argued i t  does not, 
and he quoted N issler v . C orpora tion o f H u l l  (42 
L . T . Rep. 894 ; 5 Q. B . D iv . 325) fo r  the purposes of 
th is  case. T h is  section, he says, is p u t in  to  meet the 
case of where a loca l a u th o r ity , under power given, 
orders the carcases of ca ttle  to  be destroyed when they 
reach the po rt, and taken ou t to  sea outside the three 
m iles l im it  mentioned in  the A c t, and in  case the car
cases come ashore then the Receiver o f W reck  is 
en titled  under th is  section to  take steps to  get the 
money pa id from  the  loca l a u th o r ity , and the local 
a u th o r ity  can then recover from  the persons who are 
responsible. B u t, as I  po in ted ou t in  the course of the 
argum ent, i t  seems to  m y m ind th a t, i f  th a t section is to  
be lim ite d  in  th a t way, the Receiver o f W reck  ce rta in ly  
may recover from  the local a u tho rity , b u t I  do no t see 
how the loca l a u th o r ity  can ear-m ark carcases in  order 
to  recover from  the shipowner who b rough t the carcases 
over. I t  is  pe rfectly  clear, as counsel fo r the  p la in tiffs  
has contended, th a t the preamble o f an A c t does not 
a ltogether take  away from  the effect o f the absolute 
section. You can find sections w hich go beyond the 
A c t, and in  th is  p a rticu la r A c t of 1894 i t  is  said, “  fo r 
certa in  purposes and fo r other purposes.”  Ta k ing  in to  
consideration the fa c t of the large increase of th is  
frozen meat trade, I  have come to  the  conclusion th a t 
the Leg is la tu re  m ust have had i t  in  th e ir  m inds when 
they enacted th is  section. I t  seems to  me, upon the 
whole o f the au thorities , i t  w ould  have such an effect on 
th a t section as to  do away w ith  i t  a ltogether. I  qu ite  
agree i t  is  by  no means a case free from  doubt, bu t 
from  the whole o f the case I  have come to  the conclusion 
th a t the p la in tiffs  are en title d  to  recover th is  am ount 
from  the defendants, and therefore I  g ive judgm ent fo r 
the p la in tiffs  fo r 52Z. 8s. 9d., w ith  costs, and I  stay 
execution fo r a fo rtn ig h t.

On the 27th Jan. 1908 the defendants delivered 
a notice of appeal praying tha t the judgment 
m ight be reversed and set aside.

The appeal was argued before the Adm ira lty  
D ivisional Court on the 6th May 1908.

B a ilhache , K.C. and J. B . A s p in a ll fo r the 
appellants, defendants in  the court below.—The 
question here is whether the owners of the Suevic 
are under any lia b ility  to defray the expenses of 
burying a number of carcases of frozen meat 
which were washed ashore from the wreck of that 
vessel. I t  has been assumed throughout that the 
Receiver of Wreck was acting under the authority 
of the Board of Trade. I t  is said that the lia b ility  
of the owners of the Suevic is created by the 
Diseases of Animals A c t 1894 (57 & 58 Y ict. 
c. 57), s. 46, coupled w ith sect. 59, which defines the
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word “  carcase.”  I t  is submitted that th is section 
was never intended to apply and has no applica
tion to the facts of this case. I t  is clear tha t the 
A c t does not in  terms apply to the case of a 
wrecked vessel, and, i f  i t  is made to apply, i t  
imposes a lia b ility  on the owners of the vessel 
altogether unknown to the common law. The 
public and the owners suffer by the washing 
ashore in  the same way, except tha t the owners 
also sustain a private loss as w e ll:

The C rysta l, 71 L . T . Rep. 3 4 6 ; 7 Asp. M ar. L a w  
Cas. 513 ; (1894) A . C. 508, a t p. 528 ;

B row n v. M a lle tt, 5 C. B . 599.

The Diseases of Animals A c t 1894 was passed fo r 
the purpose of preventing disease by stopping the 
importation of diseased animals; i t  does not deal 
w ith carcases which were carcases when shipped, 
but w ith animals which were alive when shipped 
and which became carcases afterwards. The only 
exception to this is sect. 32, sub-sect. 1 ; sect. 46 
is only intended to refer to  dead bodies thrown 
overboard when the ship is near the coast and 
which get washed ashore by the tide :

N issler v . C orporation o f H u l l , 42 L . T . Rep. 894 
(1880); 5 Q. B. D iv . 325.

A  reference to the index at p. 683 of the Law 
Reports statutes 1894 shows how the sections are 
grouped. The A c t deals throughout w ith  disease 
and infected areas ; there are no sections dealing 
w ith public health, and i t  is noteworthy tha t there 
is no reference to a wreck in  the Act, only to the 
Receiver of Wreck. To arrive at the real meaning 
° f  a statute i t  is always necessary to get an exact 
conception of the aim, scope, and object of the 
whole A c t ; every clause of a statute should be 
construed w ith reference to the context and the 
other clauses of the Act, so as to make as fa r as 
possible a consistent enactment of the whole 
statute or series of statutes relating to the 
subject-m atter:

M axw e ll on the  In te rp re ta tio n  o f S tatutes, 4 th  ed it., 
p. 30.

To support th is judgment, sect. 46 of the Act 
anist be read apart from the whole context of the 
Act. The firs t part of the section is taken from 
^be Diseases of Animals A ct 1878 (41 & 42 V ie t. 
c- 74) and the la tter part from the Diseases of 
Animals A c t 1886 (49 & 50 V iet. c. 32), so the A ct 
o£ 1894 contains no new law. The Receiver of 
Wreck has no powers under th is A c t ; he gets his 
orders from the Board of Trade, and is only 
empowered to recover his expenses from  the local
authority.

Foote, K.O. and W, T. Lam rance  fo r the respon- 
f  1S’. P laintiffs in  the court below.—The Diseases 

?? Animals A c t 1894 did more than consolidate 
he existing Acts relating to such m atte rs ; a 

reference to the preamble shows i t  was passed fo r 
4°  f jrrrr* other purposes. The preamble of an 
A ct of Parliament may be looked at i f  the mean-

°1' the A c t is not clear ; but i f  the A c t is 
?,6ar> the preamble cannot be used to cut down 
the A c t :

Httg/ies v. Chester R a ilw a y  Company, 7 L . T . Rep.

Hemmant, v. Foulger, 8 Best &  Sm ith, 426 ;
Copland v. Davies, 5 L . Rep. H . L . 358 ;
Bentley v. Rotherham and K im berw orth  Local 

Board, 4 Ch. D iv . 588.

The ratepayers of the county of Cornwall do not 
want to pay fo r the buria l of the Suevic’s derelict 
carcases. This A c t applies to carcases other 
than diseased carcases; when i t  deals w ith disease 
alone i t  says so (sect. 52, sub-sect. 7). I f  the con
tention of the appellants is correct, the Receiver 
of Wreck, when carcases are washed ashore must 
determine whether they are diseased before he 
can bury them. Further, he is to  determine 
whether the carcases were shipped alive or dead. 
The meaning of the word “  carcase ”  is every 
carcase; the section is of general application.

B a ilhache , K.O. in  reply.—A  reference to the 
sections, which are conveniently grouped in  the 
index, shows the object of the A c t was to deal 
w ith  disease in  cattle. The Suevic is not now a 
vessel; a th ird  of the vessel which carried these 
carcases remains on the rocks. The carcases 
were washed out of a wreck, and, i f  the respon
dents are to succeed, the court w ill have to say 
th a t the words “ carcases washed from  a vessel”  
cover carcases washed out of a wreck.

The court reserved judgment.
The judgment of the court was delivered by 

Buckn ill, J. on the 2nd June 1908.
B u c k n il l , J., after stating the facts, con

tinued : — The question is whether th is claim 
comes w ith in  sect. 46 of the Diseases of Animals 
A c t 1894, which is in  these terms. I t  is in  two 
parts. [H is  Lordship read them.] I t  w ill be 
seen tha t the firs t part of th is section is in  the 
same words as sect. 53 of the A c t of 1878, and the 
second part of the section is in  the same words 
as sect. 11 of the A ct of 1886, which was an 
amendment to the A ct of 1878, and in  that con
nection an amendment of sect. 53 of it .  H is
torically, the firs t im portant statute relating to 
the contagious and infectious diseases of animals 
or other cattle was an A c t of 1869 (32 & 33 Viet, 
c. 70). That A ct deals fo r the firs t tim e w ith the 
burials of diseased animals by local authori
ties (sect. 60), and i t  also required railway com
panies to provide water and food fo r any 
animals carried by them (see sect. 64). There
fore there was something else introduced into 
tha t A c t than that which merely referred to the 
prevention of contagious diseases of animals. 
Then came the A c t of 1878 (41 & 42 V ie t. c. 74), 
which is entitled “  An A c t fo r the making better 
provision respecting contagious and infectious 
diseases of cattle and other animals, and fo r 
other purposes.”  I  have been able to get the 
orig inal B il l  which was introduced in to  the Legis
lature, and the heading of th is B il l is in  these 
words: “  A n  A c t fo r making better provision re
specting contagious and infectious diseases of 
cattle, and other animals.”  So tha t i t  was when 
the B il l  was passing through Parliament tha t the 
words “  and fo r other purposes ”  were added, and 
very properly so, i f  one may say so, seeing tha t 
the A ct of 1878 did deal w ith  other matters, and 
therefore was a B il l  fo r other purposes than 
merely fo r the prevention of contagious diseases 
in  animals. For example, sect, 32. The P rivy 
Council may make orders fo r preventing or check
ing of disease, and other purposes. Then sect. 33 
provides fo r the provision of water and food at 
railway stations, and so on. And then sect. 34 
gives power fo r the P rivy  Council to make orders 
relative to dairies, cowsheds, and milkshops, and 
again seat. 51 is almost in  the same connection.
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Then we come to sect. 53, which deals, as I  have 
already said—and I  have read the firs t part of the 
section in  question—w ith the buria l of a carcase 
washed ashore. I t  is to be noted the word is 
“  carcase,”  not “  diseased carcase,”  but merely 
“  carcase.”  “  Carcase ”  is defined by sect. 5, sub
sect. 6, as meaning “  the carcase of any animal, 
and includes part of a carcase and the meat, 
bones, hide, skin, hoofs, horns, offal, or other part 
of an animal, separately or otherwise, or any 
portion thereof.”  Now, one asks oneself this 
question at once: How could i t  be possible for 
the Receiver of W reck to say whether a carcase 
to be washed ashore was diseased or not, or 
whether i t  was affected by some contagion ? 
Therefore i t  may well be tha t in  th is section 
the word “  carcase ”  is used in  the manner in  
which i t  is w ithout saying “  diseased carcase ”  
or “  suspected carcase,”  or using language of 
tha t sort. Then comes the A ct of 1886, and by 
sect. 11, as I  have pointed out, powers were given 
which added to the powers given by sect. 53 in  
the A c t of 1878, and lastly the consolidating and 
amending A c t of 1894.

Now, then, what strikes one is this, i t  was 
said by the learned County Court judge, and 
urged apparently strenuously before him, tha t 
the Legislature had in  its mind the increased 
traffic in  frozen meat, and the importation of 
live animals. In  our opinion, i t  may be, or i t  
may not be, tha t tha t was so, but i t  is not for 
us to judge whether i t  was so or whether i t  
was not so. The Legislature may have had no 
such exact case as th is in  its  contemplation, but 
whether i t  had or whether i t  had not, i f  the words 
of the section are so clear as to create no doubt 
in  the m ind of a person applying the ordinary 
rules of construction of the English language, i t  
matters not whether the Legislature contemplated 
or whether i t  did not contemplate such an exact 
case as this. A t a ll events, i t  gives no expression, 
and there is nothing to be observed in  the lan
guage of the A ct as to whether i t  did or did not. 
Now, w ith  regard to the rules of construction, 
ju s t let me draw attention to one or two cases. In  
G rey an d  others v. Pearson  (6 H . L . C. 61, at 
p. 106) Lord Wensleydale la id down a rule which 
has been followed, as he says he was follow ing it, 
fo r many years. W hat he said was th is : “  I  
have been long and deeply impressed w ith  the 
wisdom of the rule—now, I  believe, universally 
adopted, at least in  the courts o f , law in  West
minster H a ll—tha t in  construing wills, and, 
indeed, statutes, and a ll w ritten instruments, the 
grammatical and ordinary sense of the words is 
to be adhered to, unless tha t would lead to some 
absurdity or some repugnance, or inconsistency 
w ith the rest of the instrument, in  which case 
the grammatical and ordinary sense of the 
words may be modified so as to avoid this 
absurdity and inconsistency, but no further.”  
And in  the case of E x  p a rte  B o a rd  o f  T ra d e ; 
B e P a rk e r  (52 L . T. Rep. 670; 15 Q. B. D iv. 196) 
the Master of the Rolls, then (I th ink) S ir Ba llio l 
B rett, said a t p. 202: “ M y judgment w ill rest 
upon a much used and ordinary rule of construc
tion, which is this, tha t you are to take the words 
of an A ct of Parliament in  the ir plain and ordinary 
sense unless there is something in  the context 
which obliges you to take them in  some larger or 
more lim ited sense.”  Now, we find here tha t the 
language is plain, and that the meaning of the
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words used is plain. Counsel fo r the appellants 
firs t of a ll said in  argument that i f  the County 
Court judge was r ig h t in  the construction which 
he put on this section, then there has been im 
posed a greater obligation than tha t which the 
common law imposed on the owners of ships, or 
vessels, or wrecks, over which they s til l exercised 
control. We know perfectly well—I  suppose we 
may take jud ic ia l cognisance of the fact—that in 
th is  case, after the Suevic  was stranded so tha t 
she could not be moved, she was out in  half, and 
one ha lf was le ft on the main, and the other half 
was taken away and is now a ship. Then counsel 
fo r the appellants also contended tha t tha t par
ticu lar section applied only to carcases of animals 
shipped alive, and not to dead frozen animals 
when shipped. The court cannot accept that 
argument. I t  seems to us tha t to do so would 
be putting  too confined a meaning on the word 
“  carcase.”  Then i t  was urged tha t such a case 
as th is refers to a vessel, and not to a wreck. 
B u t i t  must be noted tha t in  the statement of 
defence the defendants, when pleading the ir de
fence, called themselves the owners of the steam
ship Suevic a t tha t time, and, therefore, we th ink 
tha t argument cannot prevail. F inally, we are 
of opinion that the learned County Court judge 
was righ t in  the judgment which he pronounced 
in  th is case. W e th ink  tha t the language of the 
section is clear, and raises no doubt on the 
matter, and therefore the judgment must be 
affirmed, and w ith  costs. Whether th is was a 
vessel, or whether i t  was a wreck, is a question of 
fact. We are not here to decide questions of 
fa c t; we are simply a Court of Appeal. That 
question of fact was not raised apparently before 
the court below as to whether i t  was a vessel or a 
wreck. I f  i t  was intended to raise i t  i t  should 
have been raised there, and we are not going to 
decide tha t question, as a matter of fact.

Leave to appeal was granted.
Solicitors fo r the appellants, R aw le, Johnstone, 

and Co., agents fo r H i l l ,  D ick inson , and Co.
Solicitors fo r the respondents, C. L .  C ow lard , 

Bodmin.

June  3, 4, and  20, 1908.
(Before S ir G o r e l l  B a r n e s , P . and Elder 

Brethren.)
T h e  St . P a u l  a n d  T h e  G l a d ia t o r , (a) 

C o llis io n— Vessel app roach ing  fa l l in g  snow— Sound  
signals f o r  snow— D u ty  to sound— Speed— 
C o llis io n  R egu la tions  1897— A rts . 15 an d  16. 

N e ith e r  a rts . 15 o r 16 o f  the C o llis io n  R eg u la tio ns  
a p p ly  to a steam ship app roach ing  fa l l in g  snow, 
b u t good seamanship requ ires  her, in  such 
circumstances, to  go a t such a  ra te  o f  speed as to 
enable her to enter the snow a t a m oderate ra te  
o f  speed, and to sound fo g  s igna ls before en tering  
the snow fo r  the pu rpose  o f  w a rn in g  vessels 
w ith in  it .

Q uery, where a vessel in  charge o f  a com pulsory  
p i lo t  is  app roach ing  fa l l in g  snow, ought the 
m aster to see th a t fo g  s igna ls  are sounded !  

A c tio n s  or d a m a g e .
The p la in tiffs in  the firs t action were the Com

missioners fo r executing the Office of Lord  H igh 
Adm ira l of the United K ingdom  and the officers

(a) lirpo rted  by L  F. C D a r b x » , Barrinier-at-Law.



MARITIME LAW CASES. 153

T h e  St . P a u l  a n d  T h e  G l a d ia t o r . [A d m .
A d m .]

and crew of H.M.S G la d ia to r (suing fo r their 
lost eifects) and the defendants were the owners 
of the steamship S t. P a u l.

The p la in tiffs  in  the second action were the 
International Mercantile Marine Company of 
New Jersey the owners of the steamship S t. P a u l  
and the defendants were W alter Lumsden, 
captain of H.M.S. G la d ia to r , and Sydney Beck
w ith Mainguy, lieutenant and navigating officer 
of H.M.S. G la d ia to r .

The actions were consolidated and tried 
together.

The case made by the p la in tiffs  in  the firs t 
action and the defendants in  the second action 
was tha t shortly before 2.28 p.m. on the 25th 
A p ril 1908 H.M.S. G la d ia to r , a second -class^ pro
tected cruiser of 5700 tons displacement, 320ft. 
in  length and 57ft. beam, fitted w ith vertical 
triple-expansion engines of 10,000 indicated horse
power and tw in  screws, and manned by a crew of 
about 250 hands, a ll to ld, under the command of 
Captain W alter Lumsden, R .N., was in  the Solent 
Channel, between H urs t Castle and V ic to ria  Port 
on a voyage from  Portland to Spithead. The 
wind was north-north-westerly, and i t  was snow
ing heavily. The tide was flood setting to the 
eastward of the force of about two or two and a 
ha lf knots. H.M.S. G la d ia to r  was heading N. 
77° E. magnetic, making about nine knots through 
the water, and was keeping to the southern side 
of the fairway. She was duly sounding on her 
siren at proper intervals the regulation signals 
for steam vessel under way in  fa lling  snow, and 
a good look-out was being kept on board of her.

In  these circumstances those on board H.M.S. 
G la d ia to r  saw a t a distance of about ha lf a mile, 
and bearing ahead and a lit t le  on the port bow, 
a vessel which proved to be the S t. P a u l. As she 
came in to  sight the S t. P a u l was heard to sound 
two short blasts, and she was seen to be acting 
under a starboard helm as i f  intending to pass 
starboard side to starboard side. The helm of
H.M.S. G la d ia to r was accordingly at once star
boarded th ir ty  degrees, but the S t. P a u l came on 
at great speed, heading.for H.M.S. G la d ia to r , and 
closing in  as i f  under port helm, causing risk 
of collision, and, as the sole chance of escaping 
collision, the helm of H.M.S. G la d ia to r was put 
hard-a-port to throw her quarter clear. The S t. 
P a u l, however, w ith her stem struck the starboard 
side of H.M.S. G la d ia to r about amidships, doing 
her great damage, and causing her to  sink shortly 
afterwards.

Those on H.M.S. G la d ia to r  charged those on 
the S t. P a u l w ith  not keeping a good look-out; 
w ith fa iling  to sound whistle signals fo r fa lling  
snow; w ith proceeding at an improper and exces
sive speed; w ith fa iling  to pass port to p o r t ; w ith 
improperly starboarding and attempting to pass 
starboard to starboard; w ith fa iling  to keep to 
the starboard hand side of the channel; w ith fa il
ing to slacken her speed or to stop and reverse 
her engines ; and alternatively w ith fa iling  to keep 
out of the way of H.M.S. G la d ia to r and improperly 
attempting to cross ahead of her.

The case made by the owners of the S t. P a u l,  
the defendants in  the firs t action and the p la in
tiffs  in  the second action, was tha t shortly before 
2.29 p.m. the S t. P a u l, a twin-screw steamship 

11,629 tons gross and 5874 tons net register, 
554ft. in  length, was in  the Solent on a voyage 

V o l . X L , N. S.

from  Southampton to New York, v ia  Cherbourg, 
w ith 168 passengers, mails, and a general cargo 
manned by a crew of about 362 hands. The weathei 
was overcast, w ith passing snow squalls, the wind 
was N .N.W ., a strong breeze to a moderate gale, 
w ith squalls, and the tide was flood of the force 
of from two to three knots. The S t. P a u l, in 
charge of a duly licensed T r in ity  House pilot, 
was proceeding down the Solent on her starboard 
side of the Channel on a course of W . 1 S. 
magnetic, and, w ith engines working at half speed, 
was making from nine to ten knots. A  good 
look-out was being kept on board of her.

In  these circumstances a cruiser, which proved 
to be the G la d ia to r , was seen from a quarter to 
ha lf a mile distant and bearing about half a point 
on the port bow. Both engines of the S t.  P a u l  
were at once stopped. Almost immediately 
afterwards, when the G la d ia to r  had sounaed a 
short blast and was showing her port side, the 
helm of the S t. P a u l was put hard-a-port, one 
short blast was blown, and the starboard engine 
was put fu l l  speed astern. The vessels were m 
a position to pass safely port side to port side, 
but the G la d ia to r starboarded, and although the 
port engine also of the S t P a u l  was put fu ll 
speed astern, when the G la d ia to r was seen to be 
acting under a starboard helm, the G la d ia to r  
came on at high speed across the bows of the 
S t. P a u l , and w ith her starboard side a lit t le  fo r
ward of amidships struck the stem of the 
S t. P a u l , doing considerable damage.

Those on the S t. P a u l charged those on the 
G la d ia to r  with not keeping a good look-out; w ith 
improperly fa iling  to pass port to  p o rt; w ith im 
properly starboarding; w ith not navigating in  
accordance w ith the port-helm whistle signals 
exchanged between the vessels; w ith not ind i
cating by sound signals tha t they were directing 
the ir course to p o r t ; w ith neglecting to sound 
fog signals; w ith  navigating at an improper 
speed ; w ith not easing, stopping, or reversing 
the ir engines; and w ith  not keeping to the stai- 
board hand side of the channel.

A lternative ly the owners of the S t. P a u l alleged 
in the firs t place tha t i f  the navigation ot the 
S t. P a u l was negligent, which they denied, those 
on the G la d ia to r could nevertheless and ought by 
the exercise of reasonable sk ill and care to have 
avoided the collision, or were gu ilty  of negligence 
which caused or contributed to it. In  the further 
alternative, the owners of the S t. P a u l alleged 
tha t the S t. P a u l at the time of the collision was 
in  charge, by compulsion of law, of a duly 
licensed T r in ity  House p ilo t, and tha t i f  the 
collision was caused or contributed to by the 
negligent navigation of the S t. P a u l , which was 
denied, the negligence was solely that of the pilot.

The charges of negligence were based on the 
following Collision Regulation 1897 :

A rt. 15. A l l  signals prescribed by th is  a rtic le  fo r 
vessels under w ay sha ll be g iv e n : 1. B y  “  steam 
vessels ”  on the  w h istle  or siren. . . . The words
“  prolonged b las t ”  used in  th is  a rtic le  sha ll mean a 
b las t o f from  fo u r to  six seconds’ duration . . . .  In  
fog, m ist, fa llin g  snow, o r heavy ra instorm s, whether by 
day or n ig h t, the signals described in  th is  a rtic le  sha ll be 
used as fo llow s— v iz . : (a) A  steam vessel having way 
upon her sha ll sound, a t in te rva ls  of no t more than  tw o  
m inutes, a prolonged blast.

A r t .  16. E ve ry  vessel sha ll, in  a fog, m is t, fa llin g  snow, 
or heavy ra instorm s, go a t a moderate speed, having
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carefu l regard to  the ex is ting  circumstances and condi
tions. A  steam vessel hearing, apparently fo rw a rd  of 
her beam, the fog s igna l o f a vessel, the  position of 
whioh is  no t ascertained, sha ll, so fa r  as the c ircum 
stances o f the  case adm it, stop her engines, and then 
navigate w ith  caution u n t i l  danger o f co llis ion is 
over.

A r t .  18. W hen tw o  steam vessels are m eeting end on, 
o r nearly  end on, so as to  invo lve r is k  o f co llis ion, each 
sha ll a lte r her course to  starboard, so th a t each m ay pass 
on the p o rt side of the other.

A r t.  19. W hen tw o  steam vessels are crossing, so as 
to  invo lve  r is k  o f collis ion, the vessel w h ich  has the 
o ther on her own starboard side sha ll keep ou t o f the 
way o f the other.

A r t .  22. E ve ry  vessel w hich is  d irected by  these 
ru les to  keep ou t o f the w ay o f another vessel shall, i f  
the  circumstances o f the case adm it, avo id crossing 
ahead o f the other.

A r t.  23. E ve ry  steam vessel w hich is d irected by 
these rules to  keep ou t o f the way o f another vessel 
sha ll on approaching her, i f  necessary, slacken her 
Bpeed or stop o r reverse.

A r t .  25. In  narrow  channels every steam vessel shall, 
when i t  is safe and practicab le , keep to  th a t side o f the 
fa irw a y  or m id-channel w hich lies on the starboard side 
of such vessel.

A r t .  27. In  obeying and constru ing  these ru les, due 
regard sha ll be had to  a l l  dangers of nav iga tion  and 
collis ion, and to  any special circum stances w hich may 
render a departure from  the above ru les necessary in  
order to  avoid im mediate danger.

A r t .  28. The words “  sho rt b las t ”  used in  th is  a rtic le  
sha ll mean a b las t o f about one second’s du ra tion . 
W hen vessels are in  s igh t o f one another, a steam vessel 
under way, in  ta k in g  any course authorised o r required 
b y  these rules, sha ll ind ica te  th a t course by  the fo llo w 
in g  signals on her w h is tle  o r siren— viz. : One short 
b las t to  mean, “  I  am d ire c ting  m y course to  s ta rboard .”  
T w o  sho rt blasts to  mean, “  I  am d ire c ting  m y course to  
p e rt.”

A r t .  29. N o th in g  in  these ru les sha ll exonerate any 
vessel, or the  owner, or master, or crew thereof, from  the 
consequences o f any neglect to  carry  lig h ts  or signals, 
o r of any neglect to  keep a proper look-out, o r o f the 
negleot o f any precaution w h ich  may be required by  the 
o rd ina ry  p ractice o f seamen, o r b y  the  special c ircum 
stances o f the case.

The A tto rney-G enera l (Sir W . S. Robson, K.C.) 
B atten , K.O., W . W ills , and J. G. Pease appeared 
fo r H.M.S. G la d ia to r .

A s p in a ll, K.O., L a in g , K.C., and D u n lo p  
appeared fo r the owners of the S t. P a u l.

The actions were heard on the 3rd and 4th 
June, and judgment was reserved.

The following cases were referred to during the 
course of the case :—As to the respective duties 
of master and p ilo t in  th ick  weather :

The Oakfield, 54 L . T . Rep. 578; 5 Asp. M a r. Law  
Cas. 575 ; 11 P. D iv . 34.

As to the assistance which a p ilo t is entitled to 
receive from a master:

The Tactic ian , 97 L . T . Bep. 621 ; 10 Asp, M ar. 
La w  Cas. 534; (1907) P. 244.

As to whether pilotage was compulsory :
The Assaye, 94 L . T . Bep. 10 2 ; 10 Asn. M ar. Law  

Cas. 183 ; (1905) P. 289.
As to the duty to stop on hearing whistle signal 
when approaching fo g :

The B ernard H a ll,  86 L . T . Bep. 658 ; 9 Asp. M ar. 
Law  Cas. 300 ;

The O ravia , 96 L . T . Bep. 869 ; 10 Asp. M a r. Law  
Cas. 434, 525.

In  the course of the argument the President 
questioned the Attorney-General’s contention tha t 
when a vessel in  charge of a compulsory p ilo t is 
approaching fa lling  snow i t  is the duty of the 
master to see tha t fog signals are sounded.

Further evidence was given on the 19t"h June as 
to the whistle signals given by the St. P a u l, and 
judgment was delivered on the 20th June.

S ir G o r e l l  B a r n e s , P.—This is a case which 
was heard on the 3rd and 4th of this month, and 
judgment was suspended at the request of the 
parties—and tha t has enabled the fu rther evi
dence to be taken which was taken yesterday— 
because the court-martial was pending, and i t  
was desired tha t this case, so fa r as th is court is 
concerned, should stand over u n til after the court- 
m artia l had been disposed of. I  understand from 
communication by counsel, tha t i t  has been ar
ranged tha t I  should give my judgment, at 
present, in  the case of “  The Commissioners fo r 
executing the Office of Lord  H igh Adm ira l 
of the U n ited  Kingdom and the Officers and 
Crew of H.M.S. G la d ia to r  (suing fo r their lost 
effects) v. The Owners of the Steamship St. 
P a u l ” ; tha t is to say, tha t my judgment should 
be given as between ship and ship fo r the present, 
and tha t i f  i t  becomes necessary at any time to 
give a judgment ;n the other action, which is by 
the owners o f the St. P a u l against W alter 
Lumsden, captain of H.M.S. G la d ia to r , and 
Sydney Beckwith Mainguy, navigating officer of 
the G la d ia to r, tha t i t  should be dealt w ith when 
the time comes. The reason fo r that, as I  under
stand, is tha t i t  enables me to deal w ith this 
action of the G la d ia to r  against the S t. P a u l as 
between ship and ship, and leave out of considera
tion  fo r the moment any question of the ind i
vidual action against persons on board the G la d ia 
to r. So I  w ill seek to deal w ith the case as a case 
in  the ordinary way between ship and ship. The 
two actions, however, were tried together. The 
case arises out of a very disastrous collision 
between H.M.S. G la d ia to r  and the American 
liner S t. P a u l, which took place on the 25th A p ril 
last, a minute or two before 2.30 p.m., in  the 
Solent, o ff F o rt V ictoria, speaking generally. 
The result was tha t the G la d ia to r, while attempts 
were being made to get her on the beach, sank on 
the beach at a spot shown on the chart, where the 
wreck is marked, and one is very sorry to know of 
the great loss of life  which occurred. The St. 
P a u l, on the other hand, was damaged about the 
bows in  the manner which is shown on the photo
graphs put in. Now this collision, as I  have said, 
was a very disastrous one, and 1 am using a term 
or expression which I  th ink  fe ll from the A tto rney- 
General when addressing me in  th is case. He 
said, “  There must have been a bad mistake 
somewhere.”  I  have to endeavour to solve the 
problem of what the mistake was and to deal with 
a ll the different points made in this case. There 
is not much conflict on the evidence w ith  regard 
to the general features of the case, bu t there are 
certain contested points which require very careful 
consideration, and upon which very much depends 
in  the case. As I  have said before, I  am leaving 
out of consideration at present any question 
attaching to  individuals. The G la d ia to r  was a 
second-class protected cruiser of 5750 tons dis
placement, 320ft. in  length and 57ft. beam, fitted 
with vertical triple-expansion engines of 10,000 in 
dicated liorse-pcwor and tw in screws, and manned
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by a crew of about 250 bands a ll told, under 
the command of Captain W alter Lumsden. R  N., 
and was on a voyage from Portland to Spithead. 
The navigating officer at the time was Lieutenant 
Mainguy. The St. P a u l, a twin-screw steamship 
of 11,629 tons gross and 5874 tons net register, 
and 554ft. in  length, belonging to the In te r
national Mercantile Marine Company, of New 
Jersey, was on a voyage from  Southampton to 
New York, v ia  Cherbourg, w ith 168 passengers, 
mails, and a general cargo, and manned by 
a crew of about 362 hands. She was in  charge 
of a duly licensed T r in ity  House p ilo t. There 
are two elements outside the action of the two 
vessels which I  propose to consider first. The 
tide, I  may say, was flood, setting up the Solent, 
force two to two and a-half knots, and the 
wind was about N .N .W ., of force 6 or 7, w ith 
squalls, and at times before th is collision happened 
there were snow squalls, or, as some witnesses 
said, (lurries. I t  seems to me on the evidence 
tha t the squalls or flurries, or whatever is the 
correct expression, were of a th icker character 
w ith the G la d ia to r, coming in  from  the sea, 
than w ith  the S t. P a u l, coming down the 
Solent. The weather records which were pu t in  
were two. There was one from Calshot ligh t, 
vessel, which is fu rthe r up the Solent from the 
place of collision, at the bend where vessels 
round, coming down from Southampton, and 
take a more westerly d irection; and tha t record 
is : “  A t 1.50 p.m. sounded fog signals. Thick 
■with snow. 2.40 p.m. clear. Ceased sound fog 
signals.”  As fa r as I  can make out from  the evi
dence tha t fog signal must have started after the 
St. P a u l had passed. The other record is the 
H urst Castle lighthouse, which records the weather 
from noon as W .N .W . wind, force 5, and there is 
an S., which means snow. A t  3 p.m. the wind is 
recorded as N.N.E., force 4. W hat the weather 
was at the moment of collision does not appear, 
because these records are only taken a t specified 
times, and i t  is quite obvious tha t the weather 
and wind changed w ith  great rapid ity. Besides 
those records a good deal of evidence was given 
by various witnesses as to the state of the weather, 
and the witnesses to some extent differ. They 
probably differed because in  this k ind of weather 
the state of things differs very much from  place 
to place. W ithou t going through all th is evidence, 
I  notice tha t one witness said you could not see 
seventy-five yards, while at other places the weather 
was clear. The conclusion of fact at which I  
have arrived is tha t although the S t. P a u l had 
encountered an occasional snow flurry, she had, 
u n til the vessels sighted each other, sufficiently 
clear weather to enable her to proceed down 
Channel at the speed sue did. The evidence of 
the witnesses from  her is, as perhaps you m ight 
not unnaturally expect, strongly in  favour of that 
view, but their view received remarkable confirma
tion from the witness called yesterday—namely, 
Lady Montagu of Beaulieu, who was in  a bungalow 
at Durn Point. In  the course of her evidence 
she said tha t she was in  her verandah, and she 
saw the S t. P a u l passing the Solent Banks buoy, 
which is very nearly abreast, only a good distance 
away from the bungalow. She said i t  had been 
snowing, bu t then there was a cessation of the 
squall, and tha t i t  would be two miles from where 
she was tha t the S t. P a u l passed. A t any rate, 
i t  was on the other side of the Solent Banks

buoy, and she said she could see the hull, masts, 
and funnels. Then, I  th ink  in  answer to a ques
tion I  put to her, after or during her cross- 
examination, she said the S t. P a u l was three 
miles off when she was lost sight of. Now, that 
witness was an extremely able and intelligent 
person, and her evidence as to the state of the 
weather at tha t time is substantially in  accordance 
w ith  the evidence given by those who were on 
board the S t. P a u l. The G la d ia to r ’s case was 
somewhat different, fo r she, I  th ink, met w ith 
th icker squalls, and had been sounding her fog 
signals, though her speed had been about nine 
knots, which was practically as fast as she was 
then able to go, shortly before the S t. P a u l was 
made out. I t  was said by Captain Lumsden tha t 
she would not steer satisfactorily under the 
circumstances w ith less speed, but, i f  less speed was 
necessary, he could have anchored his vessel, and 
theE lder Brethren advise me tha t Totland Bay had 
ju s t been passed and i t  is good anchorage there, 
even w ith  the wind as i t  was. So he can hardly 
have considered the weather was so th ick as to 
have prevented him proceeding at the speed at 
which the vessel was proceeding. Now, shortly 
before the collision i t  seems tha t a snow squall 
swept across from about H u rst Castle towards 
the Isle of W ight, and the G la d ia to r  was seen by 
those on the S t. P a u l coming through this squall, 
whilst I  find tha t the St. P a u l was s till in  clear 
weather herself, the squall not yet having reached 
her. Each vessel was sighted from the other at a 
distance of about half a mile—both sides agree 
as to that. So much fo r the weather and wind 
and tide. [H is  Lordship referred to the cases 
made by the S t. P a u l and H.M.S. G la d ia to r  
respectively, and continued:]

Those are the two cases, and at the outset of 
those two cases you have got two ships about half 
a mile apart, approaching each other port side to 
port side, and each vessel having the other on her 
port bow. I  only need add, w ith  regard to the 
defence of the S t. P a u l, tha t i t  is pleaded, and is 
the fact, tha t she was in  charge of a duly licensed 
T r in ity  House p i lo t ; and the evidence is that he 
gave a ll the orders, and a ll his orders were 
obeyed. Now, i t  is clear from  the courses of the 
vessels and the bearing of each from the other when 
seen, that there ought not to have been the least 
d ifficulty in  these two vessels passing each other 
port side to port side, as, in  the ordinary course 
of navigation, they ought to have done, but they 
are found in  collision in  a position in  which the 
stem of the St. P a u l is in  contact w ith the star
board side of the G la d ia to r, a t a two to three 
points angle leading a ft ;  and such a collision 
was only possible i f  the G la d ia to r  starboarded. 
That she did so there is no doubt, but i t  is said 
tha t th is was because the S t. P a u l was star
boarding and sounding two short blasts of her 
whistle, and tha t the S t. P a u l did th is because 
she was about in  the place where she would alter 
her course to proceed down the channel. I  shall 
have to refer a lit t le  more closely to the place of 
collision, but I  find tha t in  the ordinary course 
the S t. P a u l would have proceeded a lit t le  further 
before changing her course, and I  do not consider 
the action attributed to her as probable. Had 
she starboarded, remembering tha t the G la d ia to r  
starboarded to the extent of some three or four 
points, I  do not see myself how any collision 
could have happened; and i f  tha t had been the
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true position of things—tha t is to  say, i f  both 
vessels had starboarded, and they had got in to  a 
position to pass starboard to starboard—i t  is 
incredible that the St. P a u l, seeing the other 
vessel acting in  tha t way, would have ported 
back. Moreover, when i t  is remembered th a t the 
G la d ia to r  starboarded some three or four points 
and then ported to throw her quarter off, and tha t 
she acts quickly, and tha t the angle of the blow was 
two to three points, i t  almost follows tha t there 
was very lit t le  change in  the heading of the St. 
P a u l, in  fact, from the tim e of sighting the 
G la d ia to r  t i l l  the moment of the collision. Having 
seen the witnesses, I  am satisfied tha t the S t. 
P a u l’s helm was not starboarded, and tha t her 
manœuvres were substantially as pleaded by 
her owners in  the ir defence ; and tha t witnesses 
from the G la d ia to r  who say tha t the St. 
P a u l was swinging to port, which means star
boarding, were mistaken. The next question 
is, Was there a two-blast signal sounded by the 
S t. P a u l ? and probably tha t is the most contro
verted question of fact in  the case. Every witness 
from the S t. P a u l says tha t no two-blast signal 
was sounded. The officer who was actually 
sounding the signals, the th ird  officer, says he 
blew a signal, and i t  was a distinct short blast, 
and tha t no two-blast signals were ever given, and 
there was no starboarding. O f course, i t  was 
necessary tha t one should watch tha t witness 
w ith some care, because he was the person actually 
giving the signals, and I  did so, and I  thought him 
a very clear, intelligent, and reliable witness. As 
to the witnesses from  the G la d ia to r , i t  is very 
remarkable tha t neither Captain Lumsden nor 
Lieutenant Mainguy, the navigating officer, heard 
any signal at a ll from the S t. P a u l. W ith  regard 
to the other witnesses, of the two who say they 
heard two blasts, one is not quite sure, and a 
th ird  says he saw two puffs of steam. The others 
heard nothing. In  addition some witnesses were 
called from the shore—the Isle of W igh t side. I  
am afraid I  cannot pay very much attention to 
those witnesses, who do not seem to have had any 
special reason fo r noticing these whistles at the 
time, and may have confounded different sounds. 
W ith  regard to the evidence which Lady Montagu 
gave yesterday I  should like to make th is observa
tion. She said tha t she heard two distinct short, 
sharp blasts coming from the direction of Y a r
mouth : “  M y impression was tha t i t  was a
siren, bu t i t  was difficu lt—as i t  was short and 
sharp—to say. I  should say i t  was sounded by 
the same instrument. I  heard no others at ali. 
They sounded as blasts blown in  an emergency.”  
In  cross-examination a le tter which she had 
written, and which was the cause of her being 
called, was put to  her, and in  tha t le tter she says : 
“  I  very d istinctly heard two blasts from a siren,”  
and fu rther on : “ I  am confident a siren was 
sounded and there were two blasts.”  I t  is quite 
clear tha t i f  the sounds she heard were really 
from tha t particular direction, and were the 
sounds of a siren, they were not from the S t. 
P a u l, because we have had i t  proved conclu
sively that the S t. P a u l only had steam whistles ; 
but the distance those vessels then were from D urns 
Poin t—three or four miles—makes i t  very diffi
cu lt fo r anybody to be certain that they hear 
whistles or a siren from a particular vessel, when 
they cannot see tha t vessel. A lthough Lady 
Montagu was confident she was right, I  feel very

great d ifficulty in  feeling certain the two blasts 
came from  either of these ships. I f  they did, we 
know tha t immediately before the collision each 
blew a blast, and one followed the o the r; and in 
tha t locality i t  is possible there may have been 
echoes which produced that effect. A t any rate, 
as against the positive evidence which I  have 
from the St. P a u l—and having regard to what I  
should like to call, w ithout any offence, the 
defective evidence Lorn the G la d ia to r  herself—I  
cannot come to any other conclusion than tha t 
the two-blast signal alleged to have been given 
by the S t. P a u l never was in  fact given by her. 
In  my opinion those who say they heard two 
blasts or saw two puffs were mistaken, and I  find 
as a fact that no two short blasts were given by 
the S t. P a u l, but only one short blast. I f  the 
matter rested there, the blame lies solely w ith  the 
G la d ia to r  fo r starboarding improperly ; but having 
now dealt w ith what I  consider to be the main 
contest in  th is case, namely, whether the St. 
P a u l starboarded and blew two short blasts— 
both of which points I  find in  her favour—I  have 
to deal w ith other points which are made against 
her. Before passing to those points, however, I 
desire to make one observation—namely, tha t i t  
was pointed out in  the course of the argu
ments in  th is case tha t those on the G la d ia to r  
did not give any starboard - helm signal at 
the time they starboarded. I  do not th ink i t  
is necessary to consider th is point at all. I  
do not attach any importance to i t  in  the 
circumstances of the particu lar case before me. 
I  now proceed to deal w ith the other points made 
against the S t P a u l, and I  do not th ink  i t  is going 
too fa r to say tha t they are in  reality minor 
po in ts; but they are im portant points. The firs t 
is tha t the St. P a u l was in her wrong water ; the 
second, tha t she was going at an improper speed; 
the th ird , tha t she improperly neglected to sound 
fog signals ; and the fourth, that she neglected to 
keep a good look-out. The last point I  can dispose 
of in  a word—every man was at his post, and there 
is really no serious suggestion that a bad look-out 
was kept on the vessel, and I  do not th ink  there 
was. The look-out was quite satisfactory. W ith  
regard to the firs t of the points, the place of 
collision, of course, is most important. The 
two sides do not agree about it. 1 have a chart 
before me, and I  do not suppose either of the 
positions is exactly right. I t  may possibly be 
somewhere between those two places. The im 
portant point is on which side of the channel i t  
was. I t  is said tha t the G la d ia to r  was to the 
south side of the channel, but i t  has to be remem
bered tha t Captain Lumsden said she was near 
the mid-channel and a lit t le  to the southward, 
and, further, tha t the G la d ia to r  starboarded, 
going at the speed she was going, and ran away a 
lit t le  to the northward. I t  was also said tha t 
the course of the St. P a u l from  the Solent Banks 
buoy, in  the state of the wind, would set her to 
the southward; and one witness went so fa r as to 
say she passed close to a black buoy, which is 
more inshore than the place where the wreck lies. 
I  can only say about that tha t i f  she had been 
passing in  tha t position she would have been 
ashore in  a moment or two on the course she was 
on, and she could not possibly have got to the place 
of collision which is fixed upon by the witnesses 
fo r the G la d ia to r. The position of the wreck has 
to be borne in mind, but tha t position may be
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due, as was probably the casS, to  the fact tha t 
the wind was blowing rig h t on to the shore of 
the Isle of W ight, and the engines of the 
G la d ia to r  were reversed. On this question of the 
suggestion of the course of the S t. P a u l being 
deflected, the E lder Brethren advise me on the 
course set by her she m ight w ith her draught and 
power easily make tha t course good, having regard 
to the local conditions of tide. Also, I  consider 
i t  of importance tha t the St. P a u l must have 
been to the northward of the G la d ia to r  as they 
were approaching each other, because i f  the courses 
are la id down and each vessel has the other on 
her port bow, what I  have ju s t said, I  th ink, 
follows. Then, also i t  is to be remembered that 
the G la d ia to r  undoubtedly went across to  the 
north under starboard helm. M y finding of fact, 
therefore, is tha t the S t. P a u l was not on the 
wrong side of the channel.

Then the next question is, Was the S t. P a u l 
going at a moderate speed P She had obeyed the 
directions for Yarmouth, as I  may term them, 
published in  1902, which I  understand are intended 
to avoid the swell which large vessels passing near 
Yarmouth at a high speed cause. The directions 
require tha t vessels shall proceed at a moderate 
speed from a mile to the eastward of Yarmouth. 
I  th ink  i t  is demonstrated from  the log-books 
which were put in  tha t her speed was reduced to 
half speed eight or nine minutes ̂  before th is 
collision—namely, at 2.20, the collision taking 
place ju s t shortly before 2.30—and during those 
eigh t minutes she had been going at half speed, 
though, in  dealing w ith the calculation of the 
exact distance run, i t  must be remembered tha t 
she was going at fu ll speed when the change to 
half speed took place, and i t  would take some 
time to run down to ha lf speed. Her whole speed 
down the Solent, however, had not been her 
ocean-going fu ll speed—these vessels do not work 
up to the ir fu l l  speed at once — and I  th ink 
her witnesses are substantially correct in  the 
account they gave of the speed having got 
down to somewheie about nine to ten knots 
at the time when the G la d ia to r  was made out. 
Further, I  th ink, as I  have already said, tha t the 
witnesses were substantially giving a correct 
account of the v is ib ility  up to tha t period. I  have 
pointed out that the St. P a u l was not yet in  tha t 
snow squall which had to a certain extent en
veloped the G la d ia to r , and the rule which has to 
he considered on this point is art. 16 : Every 
vessel shall, in  a fog, mist, fa lling  snow, or heavy 
rainstorms, go at a moderate speed, having careful 
regard to the existing circumstances and condi
tions.”  That rule is not in  the s tric t terms appli
cable to the S t. P a u l, however, during the period 
° f  passing down towards the spot where she 
sighted the G la d ia to r, because she was not then 
in fa lling  snow; but the question of good seaman
ship comes into consideration, although the exact 
terms of the rule are not applicable. Over and 
over again we have had cases in  th is court where 
a vessel not herself in  a fog has been blamed 
because, seeing a fog ahead, she has not taken 
precautions, so that her speed shall be off when 
she enters the fog. There is a difference in  snow, 
but the same kind of considerations apply. I f  
there is a th ick  snowstorm ahead, so tha t nothing 
can be seen in  it, good seamanship requires there 
should be a. moderate rate of speed, so as to 
approach that, place under proper control. I  have

found all the facts which bear upon this point, 
and upon those facts I  have put a question to  the 
E lder Brethren with regard to this point of good! 
seamanship, and the E lder Brethren advise me- 
that on the facts I  have found, having regard to  
the slowing of the S t. P a u l to half speed above 
Yarmouth, she was not, at the time when the: 
G la d ia to r  was seen, going too fast. I  see, myself, 
no reason to find that she was going faster than 
her witnesses say—namely, nine to ten knots 
when the G la d ia to r  was seen, or to hold tha t her 
speed was excessive; and I  may add tha t the 
E lder Brethren consider tha t ha lf a mile in  such 
a place, especially when vessels must be generally 
going in  opposite directions, is a sufficient dis
tance fo r them to avoid each other when going 
at the speed the S t. P a u l was.

That brings me to the question of the fog 
signals. W ith  regard to the absence of fog 
signals—because i t  is admitted that none were 
aiven on. the St. P a u l—the p ilo t of the St. P a u l  
said tha t i f  the G la d ia to r  had not been reported 
he would have slowed down and have sounded 
his whistle ju s t at tha t particular time. The 
captain of the S t. P a u l, Captain Passow, who. 
is a very experienced master, sa id : “  I  thought 
i t  was a passing shower, and I  did not con
sider i t  necessary to use fog signals. I  do not 
th ink  i t  would have made any difference. We 
were ju s t going to slow down when 1 saw the 
cruiser.”  That in  substance amounts to th is— 
tha t they had slowed down to ha lf speed some 
eight minutes before ; tha t they had observed that 
there was this squall ahead; and tha t they were 
about to  sound and slow fo r it, but at that 
moment the cruiser appeared. O f course, i t  may 
be said tha t tha t is a very useful coincidence, 
but I  have seen the witnesses, and I  do not 
th ink  they were merely inventing the idea. 
That, however, does not dispose of what they 
m ight have done before the G la d ia to r  was seen at 
a distance of half a mile. Again, the terms of 
the article do not in  strictness apply. The article 
which i t  is necessary to refer to is art. la , which 
provides tha t : “  In  fog, mist, fa lling  snow, or 
heavy rainstorms, whether by day or n ight . . .
a steam vessel having way upon her shall sound, 
at intervals of not more than two minutes, a pro
longed blast.”  As I  have already said, the find
ing of fact which guides me is that the vessel 
herself was not yet in  fa lling  snow, and so the 
terms of the article s tr ic tly  do not apply ; but i t  
would be again a question of good seamanship 
whether, in  view of the squalls seen coming .̂s 
the witnesses described, she ought to have 
sounded fog signals. This being a question of 
good seamanship, I  have consulted the Elder 
Brethren upon the point, and their statement to 
me is as fo llow s: They te ll me that as a matter of 
good seamanship i t  would have been advisable for 
the S t. P a u l to sound fog signals before the time 
when the G la d ia to r  was sighted, having regard to 
the nature of the squalls ahead. They are, how
ever, of opinion that the omission to do so made 
no difference in th is case, and in  this opinion I  
concur. To some extent the reasons upon which 
tha t opinion is based depend upon questions of 
fact. I  have found the facts, but I  may say that 
their view of the facts is the same as my own. 
There is no doubt tha t the S t. P a u l gave a short 
blast after the G la d ia to r  was seen half a m ile dis
tant, but very few of those on the G la d ia to r  heard
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any sound signal at all. Even those who say they 
heard signals are mistaken. A ny signal made 
before th is would have been when the vessels 
were s till fu rthe r apart, and there is no proba
b ility  tha t i f  the S t. P a u l had sounded a fog signal 
i t  would have been heard on the G la d ia to r  ; but, 
further, i f  heard i t  would only have indicated tha t 
there was a steamer approaching down channel, 
and her position would no t have been ascertained 
w ith  ce rta in ty ; and at the time when the 
G la d ia to r  wa3 sighted, as I  have already said, 
there was not the least d ifficu lty in  the vessels 
keeping clear of each other and avoiding collision. 
B u t fo r the starboarding of the G la d ia to r  there 
would have been no collision, and I  am unable to 
see any ground upon which i t  can be said tha t 
the absence of fog signals had any effect upon the 
collision. The view which I  take of th is case 
renders i t  unnecessary to consider any question of 
pilotage, and the result is tha t the p la in tiffs fa il 
to establish tha t any of those on the S t. P a u l 
were gu ilty  of fa u lt which led to the collision, 
and in  my opinion the G la d ia to r  was alone to 
blame.

¡Solicitor fo r the pla intiffs, T re a su ry  S o lic ito r.
Solicitors fo r the defendants, Thomas Cooper 

and Co., agents fo r H i l l ,  D ick in so n , and Co., 
Liverpool.

June  29 and  30,1908.
(Before B a r g r a v e  D e a n e , J. and E lder 

Brethren.)
T h e  F o r f a r s h ir e , (a)

C on tract to re p a ir  and tra n s p o rt to load ing  berth  
— “  A l l  tra n s p o rtin g  to be a t owner’s r is k  ” — 
L ia b i l i t y  o f  re p a ire rs  f o r  negligence.

S h ip  rep a ire rs  contracted w ith  the owners o f  a 
sh ip  “  to tra n s p o rt vessel f ro m  berth to d ry  dock, 
f in d in g  a l l  tugs, p ilo ts , waterm en, and  boats, 
suffic ient hands f o r  m anag ing  vessel . . .
an d  a l l  item s o f  tra n s p o r ta tio n  to lo a d in g  berth  
in  South-W est In d ia  D ock.”  A long  the edge o f  
the con trac t was p r in te d , “  A l l  tra n s p o rtin g  to 
be a t owner’s r is k .”  A f te r  the rep a irs  in  the d ry  
dock were fin is h e d  the rep a ire rs  proceeded to 
transpo rt the vessel to a lo a d in g  berth  in  the 
South- West In d ia  Dock, an d  f o r  th a t purpose  
engaged a tu g  to tow  her. The sh ip  supp lied  
the ropes. B e fo re  the towage began the repa ire rs  
ne ithe r inspected the vessel’s ropes n o r her 
anchor. The towage took p lace  a t n ig h t, and, 
ow ing  to the negligence o f the tug, the tow  ropes 
parted, and  before the vessel’s anchor cou ld  be 
le t go o r fu r th e r  ropes cou ld  be made fa s t  to the 
tug  the vessel co llided  w ith  a w h a rf.

H e ’d, th a t the re p a ire rs  were liab le , and  th a t the 
clause, “  a l l  tra n s p o rtin g  to be a t owner’s r is k ,”  
d id  no t exempt them  f ro m  l ia b il i t y .

A c t io n  for breach of contract alternatively for 
negligence.

The pla intiffs were the owners of the ship F o r 
fa rs h ire  ; the defendants were the London Graving 
Dock Company Lim ited.

The defendants gave an estimate on the 3rd 
Jan. 1908 fo r carrying out the following work on 
the F o rfa rs h ire  owned by the p la in tiffs :—

W e estim ate to  ca rry  ou t the fo llow in g  w ork  to  above 
vesse l: T ransport vessel from  be rth  to  d ry  dook, fin d 

in g  a l l  tugs, p ilo ts , watermen, and boats, suffic ient 
hands fo r  m anaging vessel, hau ling up shore ropes, 
dook, shore, scrape and olean b o tt >m fo r exam ination, 
inc lud ing  dock dues f  ir  tw o  clear days in  dock, and a l l  
item s o f tra nspo rta tio n  to  load ing be rth  in  South-W est 
In d ia  Dock. F o r the sum of 40Z.

Along the edge of the paper on which the esti
mate was made the following words were p rin te d :
“  A ll  transporting to be a t owner’s risk.”

The defendants finished repairing the vessel in  
dry dock, and proceeded to have her towed to the 
South-West India Dock to a loading berth.

The p la in tiffs alleged tha t about 4 a.m. on the 
6th Feb. the F o rfa rs h ire , an iron barque of 1354 
tons gross and 1300 tons net register, 239ft. in  
length, having been warped out to the entrance 
of the Orchard D ry  Dock, where she had been 
repaired by the defendants, was taken in  tow by 
the steam tug  C ham p ion  fo r the purpose of being 
transported to her loading berth in  the South- 
West Ind ia  Dock.

The wind at the time was S.W. ligh t, the tide 
was about the top of high water slack.

The C ham pion  made fast astern w ith  two good 
Sin. manila ropes, one from  each quarter of the 
F o rfa rs h ire , and towed her out in to  the river and 
then stern up stream.

The F o rfa rsh ire 's  stern when she was getting 
near the South-West Ind ia  Dock took a s light 
cant to the southward, and the p ilo t who was in 
charge of her ordered the tug on to the port 
quarter to straighten her up, but the tug, contrary 
to the p ilo t’s orders, went on to the starboard 
quarter, thereby giving the vessel more stern way 
and slewing her stern more towards the south 
shore. Being again ordered by the p ilo t on to 
the port quarter, the tug  proceeded there at too 
great a speed and parted the starboard quarter 
rope, whereupon, w ithout any orders, she slipped 
the port quarter rope. This starboard quarter 
rope was supplied by the F o rfa rs h ire . As the 
F o rfa rs h ire  by th is time had got athwart the 
river and was d rift in g  towards the Greenwich 
Linoleum Jetty, the p ilo t ordered the tug to 
proceed quickly forward and take hold of the 
vessel w ith the head towing line. Thereupon 
the tug went on to the port bow, and by 
means of a boat and throw line secured the 
F orfa rsh ire ’s towing hawser, but by reason of the 
slow manner in  which those on the tug got the 
hawser on to the ir hook the hawser was hanging 
down, and in  consequence of the fa ilure of those 
on the tug to exercise reasonable care i t  
fouled her propeller, rendering her helpless. 
The F o rfa rs h ire ’s anchor was at once ordered 
to be let go, but before the order could be carried 
out the vessel w ith her stern crashed in to  the 
Greenwich Linoleum Jetty, severely damaging 
both herself and the je tty . Subsequently the 
services of the steam tug L io n  had to be employed 
by the F o rfa rs h ire  to extricate her and take her 
to the South-West Ind ia  Dock.

The pla intiffs alleged tha t the above facts 
constituted a breach of contract in  that the 
defendants failed to employ a proper and 
sufficient number of tugs to assist in  the navi
gation of the vessel, and employed only one tug, the 
C ham pion, which was unable to hold the F o r fa r 
sh ire  ; alternatively, they alleged the defendants 
were gu ilty  of negligence and breach of duty in  
not employing a proper and sufficient number of 
tugs, and in  tha fu rther alternative they alleged(a) Keported by L . F. C. D a r by , Esq., Barrister-at-Law.
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tha t the damage was caused by the negligence of 
the defendants or the ir agents.

The defendants denied tha t they were gu ilty  
of any breach of contract, negligence, or breach 
of duty. They admitted tha t the C ham p ion  was 
the only tug employed to take the F o rfa rs h ire  from 
the dry dock to her loading berth, but alleged 
tha t she was a proper and efficient tug  fo r the 
purpose, and tha t her sole employment was 
acquiesced in  by the master. They fu rther 
alleged tha t there was no obligation on them to 
employ more than one tug, and tha t they were not 
liable fo r the damage, as i t  was done during the 
transportation, and by the terms of the contract 
“  a ll transporting was to be at owner’s risk.”  
They fu rthe r alleged tha t the damage was 
caused by the neglect or default of the p la intiffs 
in  supplying a starboard quarter rope which 
parted when the C ham pion  was towing the 
F o rfa rs h ire , owing to its  being old and perished ; 
and also in  passing a towing-wire to the C ham pion, 
after the starboard quarter rope had parted, the 
thimble eye of which was too small fo r the 
C ham pion ’s towing-hook, which caused delay in 
fastening it, so tha t i t  got round the tug ’s pro
peller.

A lternatively, the defendants alleged tha t i f  
they were gu ilty  of negligence the p la in tiffs were 
gu ilty  of contributory negligence, in  tha t they 
caused a defective rope to be used. In  the 
fu rthe r alternative., the defendants alleged tha t i f  
those on the C ham p ion  were gu ilty  of negligence 
the defendants were not liable fo r it.

•/. A . H a m ilto n , K.C. and R aeburn  fo r the 
p la intiffs.—Under the terms of the estimate of 
the 3rd Jan. 1908 the defendants undertook to 
carry out the work of transporta tion; they there
fore undertook to find a ll the tugs tha t m ight be 
necessary to carry out the transportation efficiently. 
The whole business was le ft to them. The master, 
mate, and some apprentices in  the employ of the 
pla intiffs were on board, bu t they took no part in  
the transportation, and the F o rfa rs h ire  was in  the 
exclusive possession and control of the defendants. 
They were free to do the transportation as they 
liked, and a duty was cast on them of exercising 
care in  carrying out the contract. Possibly i f  proper 
care had been taken in  preparing fo r the towage 
one tug m ight have been sufficient, but, in  fact, 
no preparation was made at all. The defendants 
used the F o rfa rs h ire ’s ropes, and trusted to them, 
but the p la in tiffs incurred no lia b ility  on tha t 
account, even assuming them to have been 
defective. The only duty on the part o f a 
gratuitous lender is to warn the borrower of any 
defect which he may be aware of in  the a rtic le : 

Coughlin v. Qillison, 79 L . T . Rep. 627 ; (1899) 
1 Q. B . 145.

I t  is said tha t the eye of the wire rope belonging 
to the F o rfa rs h ire  did not f i t  the tug ’s hook, but 
i t  is the defendants’ duty to ascertain tha t a ll the 
‘‘ items of transportation,”  whether belonging to 
the ship or not, are efficient fo r the purpose. The 
defendants contend tha t the words in  the contract 
‘ a ll transporting to be at owner’s risk ”  mean 

tha t they are not to be held liable even fo r negli
gence. F irs t i t  is submitted tha t these words 
Pointed in  the margin of the paper form  no part 
e f the contract any more than the telephone 
dumber printed on the paper does. I f ,  however, 
they are to be read as form ing part o f the con

trac t the p la in tiffs say tha t they do not relieve 
the defendants from the express obligation to find 
“  a ll items of transportation,”  and, further, no 
effect should be given to them, fo r they are too 
ambiguous. There is no difference in  principle 
between a contract of carriage and a contract of 
transportation. An exemption in  general words, 
not expressly relating to negligence, even though 
the words are wide enough to include loss by the 
negligence or default o f the carrier’s servants, 
does not relieve him from the duty of exercising 
reasonable sk ill and care. I f  the carrier desires 
to  relieve himself from the duty of using by 
himself and his servants reasonable sk ill and care 
in  the carriage of goods, he must do so in  plain 
language and explic itly, and not by general words :

P rice  v . Union L ighterage Company, 88 L . T . Rep.
4 2 8 ; 9 Asp. M a r. La w  Cas. 398, a t p. 400 ;
(1903) 1 K . B . 750, a t p. 754.

I t  is legitimate fo r the man undertaking to do 
work to stipulate tha t he shall not be liable 
fo r his own negligence, bu t he is not relieved 
unless there is a clear statement to that effect in  
words tha t the other party to the contract 
understands:

JElderslie S teamship Company v. B orth w ick  92
L . T . Rep. 274 ; 10 Asp. M a r. La w  Cas. 2 4 ;
(1905) A . C. 93.

General words such as “  at owner’s risk ”  w ill not 
exempt him from negligence i f  they are applicable 
to something else. “  A t  owner’s risk ”  may be a 
term of exemption or relief from every liab ility , or 
i t  may be only a warning tha t the defendants are 
not to be liable fo r accidents, but i f  these words 
form  part of the contract they may be intended 
to relieve the defendants from the negligence of 
navigators, such as the captain of the tug, though 
they would not relieve the defendants from  pro
viding a ll the necessai'y appliances fo r the trans
portation. I t  would be an odd contract fo r the 
shipowner to make, to  leave his ship entirely in  
the hands of the defendants, and to pay them for 
the work done, even though they neglected to 
provide the necessary tugs and ropes.

A s p in a ll, K .C . and B . Stephens fo r the defen
dants.—This contract is not a contract of carriage, 
bu t of transportation. The defendants are only 
liable fo r negligence. I f  so, the words “  owner's 
risk ”  would be useless unless they cover 
negligence :

McCawley v. Furness R a ilw a y  Company, 27 L . T .
Rep. 485 ; L . R . 8 Q. B . 57, a t p. 59.

The railway company in  th a t case were not 
common carriers of the passenger, nor are the 
defendants common carriers. A ny mistake the 
defendants may have made is not a risk they have 
undertaken to be liable for. As regards the 
alleged breach of duty in  not supplying a suffi
cient number of tugs, tha t is a matter fo r the 
E lder B rethren; some witnesses thought that 
there should have been two, others thought 
one was sufficient. That mnst depend on the 
state of the weather. I t  is agreed i t  is 
always more safe to have two tugs, but, though 
i t  was a dark night, i t  was fine and clear, w ith 
a l ig h t w in d ; there was nothing exceptional 
in  the weather. Once the defendants had got 
the ship on her way i t  cannot be said tha t a 
second tug was wanted, fo r the p la in tiff’s w it
nesses suggest tha t i t  was only at the beginning
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of the transportation tha t the second tug was 
essential, and they insisted on the size of the 
F o rfa rs h ire , as showing i t  was dangerous fo r the 
tug  to be loose from her during the few moments 
occupied by changing the tow rope from the stern 
to forward. Looked at from a nautical point 
of view, can i t  be said tha t the contract has been 
broken because a second tug was not provided 
when i t  is admitted tha t the C ham p ion  is a 
powerful and efficient tug? Even assuming that 
the contract was broken, and tha t i t  was a risky 
manoeuvre to move the ship w ith one tug, tha t 
course was acquiesced in  by the master of the 
F o rfa rsh ire , and there was therefore contributory 
negligence on the part of the p la in tiffs :

The A lta ir ,  76 L . T . Rap. 263 ; 8 Asp. M ar. Law  
Cas. 224 ; (1897) P. 105.

The real cause of the trouble was the defective 
rope which was supplied by the F o rfa rs h ire .
[ H a m ilto n , K .C .— The rope was lent gratuitously ; 
under the contract a ll items of transportation, of 
which the rope was one, were to be provided by 
the defendants.] The F o rfa rs h ire , in  fact, pro
vided the rope, and cannot now say the defen
dants are liable because i t  was a bad one.

H a m ilto n , K.C. in  reply.
B a rg ra ve  D e a n e , J .—This is an action fo r 

damages fo r breach of contract. The contract is 
contained in  a specification and a le tter of accept
ance. The material facts are these : The F o r fa r 
sh ire, an iron barque of 1300 tons, had been 
damaged in  collision. She was brought to  the 
Thames, and she was docked, and eventually she 
was taken to a dry dock by the defendant com
pany to be repaired, and having been repaired, or 
partly repaired—I  believe the repairs were not 
altogether finished, but they were finished so fa r 
as the dry dock was concerned—she was to be 
transported from  there to the South-West India 
Dock. This contract included tha t transporting. 
I t  is true the master and the mate and the 
apprentices were on board, but so fa r as they 
were concerned they were mere dummies in  the 
matter. The ship and her appurtenances were in  
the hands and under the control of the defen
dants’ p ilo t and a crew of runners. I t  is obvious 
from the contract tha t the defendants had to 
supply “ a ll items of transportation.”  That 
means tha t they must see before they start tha t 
they have everything in  readiness fo r the safe 
conduct of tha t transportation. The E lder 
Brethren impress upon me tha t there were many 
matters which ought to have been seen to. F irs t 
of all, the vessel was to be moved on a dark 
night, when the defendants could not see readily 
anything which m ight have to be attended to. 
Therefore, i t  is im portant tha t they should before
hand have taken every precaution to be prepared 
fo r an emergency. The vessel had to be towed, 
whether by one or two tugs is a question aside fo r 
the moment. She required sufficient and proper 
ropes. In  addition, they had to see in  case of 
accident tha t her anchor was ready to be le t go. 
In  addition to that, i f  they had got only one tug, 
they ought to have seen tha t the forward ropes 
were in  good condition and ready to be 
attached. A ll  these things should be provided 
for, and provided fo r before the actual 
transportation takes place, and at a tim e when 
anything tha t is wrong can be remedied. That 
being so, th is vessel was towed out in  the dark

morning by one tug stern first, w ith  two ropes, 
one from her starboard quarter and one from 
her port quarter attached to the stern of a 
powerful tug, a tug we all know in  this court, 
called the C ham pion. A fte r being towed a 
certain distance the p ilo t noticed tha t the vessel’s 
stern was canted too much to the south shore. 
He sang out to the tug to tow oil: the port quarter 
to  check tha t cant. By negligence on behalf of 
the tug, instead of towing off the ship’s port 
quarter she towed off her own port quarter, which 
was the ship’s starboard quarter, w ith the result 
tha t the cant which ought to be corrected was 
increased. The p ilo t at once tried to correct 
that, and i t  was manifest from  what happened 
tha t the tug  thereupon—not as I  expect the p ilo t 
put it, progressed to the other quarter—went as 
fast as she could to correct the mistake, w ith  the 
result that an undue strain was put upon this 
starboard quarter rope and i t  parted then and 
there, and by reason of tha t rope parting, or by 
inattention, the port rope got off the hook and the 
ship was adrift. The ship, being adrift, was in a 
position of considerable difficulty. I t  is true i t  
was slack tide, the top of high water, but she had 
speed and i t  is quite clear she had been towed too 
fast, which is another matter the E lder Brethren 
have impressed upon me. She was being towed 
at such a rate tha t when these ropes parted she 
went bodily on to th is wharf, which is on the 
south side of the river. Therefore, there was, 
by the conduct of those who were employed by 
the defendants, a considerable d ifficulty raised.

I f  there had been a second tug, there would 
have been no risk, but I  wish carefully to guard 
myself against saying tha t these transportations 
should be undertaken by two tugs. I  do not 
wish to hold anything of the s o rt; but I  say in  
th is particular instance tha t w ith the neglect to 
make the previous investigation as to the con
dition of the ropes and the condition of the 
anchor, and the condition of the bow chain or 
hawser, the wire hawser forward, a second tug 
was on th is occasion necessary. The p ilo t gave 
orders to le t go the anchor. That had not been 
provided fo r and i t  could not be le t go. They 
tried to get the wire hawser fast to the tug  which 
went forward on to the bows, but they could not 
get i t  fast. A ll  th is shows tha t there was con
siderable negligence on behalf of those who were 
employed by the defendants to transport this 
vessel from  the graving dock to the South-West 
Ind ia  Dock. That being so, I  am of opinion tha t 
there was a breach of th is contract, and that 
the defendants did not do tha t which they con
tracted to do—namely, to  use the words of the 
contract, “  F ind a ll items of transportation ”  of 
th is vessel to the South-West Ind ia  Dock.

That being so, a point of law is raised. I t  is said 
tha t i f  you look at the side of this contract, the 
contract being in  type, you w ill find i t  is printed 
along the side of the contract th is : “  A ll  trans
porting to be at owner’s risk.”  On the one side 
i t  is said tha t tha t saves the situation fo r the 
defendants, and, whatever negligence the defen
dants were gu ilty  of, s till the object was th a t a ll 
the risk should be s til l the risk of the owner of 
the ship. On the other side i t  is said, “  No. I t  
is true that i t  meant to protect the defendants 
against certain accidents which m ight happen, 
bu t i t  was never intended to protect them 
against the ir own negligence.”  Cases have been
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cited on one side and the other about it .  I  am 
clearly of opinion tha t this particular printed 
indorsement in  th is particular case does not 
protect the defendants. I t  would be monstrous 
to suppose tha t i t  was in  the contemplation of 
these two pax-ties that, whatever neglect there 
m ight be on the part of the defendants to 
perform the ir part o f the contract, s til l the 
pla intiffs would be responsible i f  any accident 
happened to the ship. In  my opinion, that 
which happened is outside the purview of th is 
particular indorsement on this agreement. I  
th ink  i t  may very well be tha t what was in  view 
was, tha t the defendants performing a ll the ir 
duties in  respect of th is contract, i f  anything 
happened then the pla intiffs should suffer any 
expense which m ight be incurred ; bu t I  do 
not th ink  i t  was intended to protect the defen
dants against the neglect on the ir part to  carry 
out their part of the contract. Otherwise i t  
would be absolutely uninte llig ib le to anybody 
who had to  construe the contract. I  do not go 
so fa r as pu tting  the case on a par w ith the case 
of E ld e rs lie  v. B o rth w ic k  (u b i sup.), which was 
cited by counsel fo r the p laintiffs, because I  do 
not th ink  there is any ambiguity in  th is particu
lar contract. I  th ink  i t  is perfectly plain tha t 
there was on each side an undertaking—the 
defendants undertaking to do certain things and 
the pla intiffs undei-taking to bear the risk i f  those 
things were done. The defendants have failed to 
do tha t which they undertook to do, thex-.efore 
they cannot look to the p la in tiffs  in  the ir part of 
the oontract to carry out the contract on their 
part. Therefore, I  find in  th is case the p la in tiffs 
have succeeded in  establishing the ir claim against 
the defendants fo r damages in  respect of th is 
breach of contract, the measure of damages 
being the expense to which they were put in 
having the damage repaired, occasioned by the 
neglect on the part of the defendants. There 
w ill be judgm ent fo r the p la in tiffs  w ith  costs, 
and a refei-ence to the registrar to assess the 
damages.

Solicitors fo r the pla intiffs, Low less and Co.
Solicitoi-s fo r the defendants, E . F . T u rn e r  and 

Sons.

F r id a y ,  Nov. 13, 1908.
(Before S ir G o r e l l  B a r n e s , President.)
T h e  Ca ir o ; W atson  a n d  P a r k e r  v .

Gr e g o r y , (a)
S h o rt Cause B u ies  1908— P ra c tice — Necessaries—  

M a s te r ’s lie n — Evidence by a ffidav it.
-d m aster drew  b ills  on h is  owners in  fa v o u r  o f  

coal m erchants who had supp lied  coals to the 
ship he commanded. The b ills  were accepted, 
but were d ishonoured  on p resen ta tion .

The coal m erchants issued a w r i t  in  personam in  
Ihe A d m ira lty  D iv is io n  aga inst the m aster, and  
on a summons f o r  d irec tio n s  i t  was ordered th a t  
the cause shou ld  be set down fo r  t r ia l  as a short 
cause, and  th a t evidence m ig h t be g iven  by 
a ffid av it.

H e ld , th a t the m aster was liab le , b u t th a t he had  
a lie n  aga ins t the sh ip  f o r  h is disbursem ents.

A c t io n  to recover the sum of 2549Z. 3s. 6d. for 
principal and interest due under two b ills  of

(a) Reported by L , F. G. P auhv Fsa , Parria ter-a t-Lav .
VOL. X I., N. S.

exchange dated the 4th June 1908 fo r 1375Z. and 
the 19th June fo r 11351. 11s. 6d., and fo r charges 
fo r noting and protesting the said bills.

The plaintiffs, Messrs. Watson and Parker, 
were coal merchants and steamship agents at 
Marseilles; the defendant, George Gregory, was 
master of the steamship C a iro .

In  June 1908 the p la intiffs supplied 1100 tons 
of coal at 25s. a ton to the steamship C a iro  at 
Marseilles, the invoice price being 13751. To 
settle th is the master drew a b ill dated the 
4th June on his owners, the Egyptian M ail Steam
ship Company L im ited, fo r 1375L, payable th ir ty  
days after sight. The b ill was accepted by the 
owners on the 9th JuDe payable at the London 
Jo in t Stock Bank L im ited, Lothbux-y.

Later in  June the p la in tiffs supplied the steam
ship C a iro  w ith a fu rthe r 927 tons of coal at 
24s. 6d. per ton, the invoice price being
11351. 11s. 6d. To settle th is the master drew 
a b ill dated the 19th June on his owners fo r 
11351. 11s. 6 d „  payable at th ir ty  days’ sight. The 
b ill was accepted by the owners on the 22nd June 
payable at the London Jo in t Stock Bank L im ited, 
Lothbury.

The b ill dated the 4th June fe ll due on the 
12th July, and was dishonoured. On the 
13th Ju ly  the p la in tiffs were advised of the dis
honour, and on the same day gave notice of 
dishonour to the master, Gregory, who acknow
ledged the receipt of the notice of dishonour on 
the 15th July.

The b ill dated the 19th J  une fe ll due on the 
25th Ju ly, and was dishonoux-ed. The p la in tiffs  
were informed by telegram on the 25fch Ju ly  of 
the dishonour, and on the same day gave notice of 
dishonour to the master, Gregory, who acknow
ledged the receipt of i t  on the 27th Ju ly.

The company who owned the steamship being 
in  voluntary liquidation, the coal mex-chants were 
anxious tha t tbe master should exex-cise his lien 
against the C a iro  in  x-espect of his lia b ility  fo r the 
coals, but the master wished to have a release 
fi-om his lia b ility  w ith regard to the b ills  before 
he proceeded against the ship. The coal mer
chants would not agree to this, and on the 
3rd Nov. issued a w rit against the master, as 
drawer of the bills, claim ing the amounts of the 
bills and fu rthe r sums of 3¿i. 14s. as intex-est and 
11.18s. fo r noting and protesting charges.

On the 4th Nov. the p la in tiffs ’ solicitors issued 
a summons fo r directions as to the tr ia l under the 
Short Cause Rules 1908.

The summons was heard by the President on 
the 9th Nov., when the case was ordered to be pu t 
in  the short cause lis t, and leave was given fo r 
evidence to be given by affidavit.

The action was tried on the 13th Nov.
A . D . Bateson, fo r the pla intiffs, read two affi

davits in  support of the claim sworn by the 
master of the C a iro  and a partner in  the firm  of 
Watson and Parker.

H . C. S. D um as  fo r the defendant.—The ship is at 
present under arrest at Marseilles, and the master 
wishes to take action against her in  the courts 
there. H is  position w ill be strengthened by th is 
claim being form ally proved, and w ill also be 
strengthened i f  he can showthat under English law 
he would have a lien against the ship in  respect of 
th is liab ility . [The P r e s id e n t .—He would have a 
lien against the ship under English law in  p rio rity

Y
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to  most other people.] The b ills  were drawn on 
the owners by the defendant as master of the 
C airo , the coal being supplied to the vessel at 
Marseilles.

The Short Cause Rules fo r the A dm ira lty  side 
of the Probate, Divorce, and A dm ira lty  D ivision 
are set out in  125 L . T . Jour. 365, aiso in  the 
Annual Practice 1909, p. 1070, and the Yearly 
Practice 1909, p. 1559.

The P r e s id e n t .—In  th is case there must be 
judgment fo r the amount of the claim and 
interest at 5 per cent, from  the date of the w rit 
to  judgment and costs. The defendant would 
have under the Merchant Shipping A ct 1894 a 
lien in  respect of this sum against the ship which 
would have p rio rity  over most claims except those 
fo r collision and salvage.

This is the firs t case dealt w ith under the new 
Short Cause Rules which have been drawn up 
fo r the purpose of dealing w ith  cases which m ight 
he thus easily disposed of. There is no doubt tha t 
these rules afford a means of disposing of cases 
which are suitable fo r the ir application most 
speedily and most economically. This case is an 
illus tra tion  of how tha t may be done, and I  hope 
i t  w ill be found tha t they are useful and w ill be 
frequently applied. They are only an extension of 
efforts made in  th is division in  the year 1893, and 
I  may refer to  the observation which I  made, I  
th ink , in  the case of .. The A lp s  (68 L . T. Rep. 
624; 7 Asp. Mar. Law Cas. 337; (1893) P. 109) 
as to the simple and easy process tha t m ight be 
adopted. The observations I  made on the u tility  
of the course then suggested are to be found 
fu lly  set out in  the S h ip p in g  Gazette, in  a report 
of the case which appeared a day or two after 
The A lp s  case was t r ie d : (S h ip p in g  Gazette, 
Peb. 16, 1893). I  th ink  i t  would have been 
advantageous i f  they had been fu lly  set out in  
the Law Reports. The observations are only 
brie fly condensed there, and I  am not sure 
whether i t  was at tha t time fu lly  realised by 
the reporters what those observations m ight 
really result in. The consequence was tha t a 
very large number of cases were brought in  
th is division immediately afterwards which were 
cases of a k ind  not o rd inarily  coming w ith in  the 
work allotted to th is division. For a time a 
large number of cases of th a t character—of a 
character not o rd inarily  bro ught in  th is division 
•—were taken here. O f course, since 1895 they 
have been dealt w ith  in  the Commercial Court, 
and I  am very glad tha t th is set o f rules, which 
1 published a few months back, have been pu t in  
process. As I  have already said, I  hope they 
w ill be extensively used, and I  am sure they can, 
i f  parties w ill only use them, be the means of 
disposing of cases much more prom ptly and more 
economically.

Solicitors fo r the pla intiffs, Ince , C o lt, and Ince.
Solicitors fo r the defendants, B a r le y , C um ber

la n d , and Co.

f&ouse of H o ris .

M a rc h  3, 5, and  J u ly  23, 1908.
(Before the L ord  Ch a n c e l l o r  (Loreburn), 

Lords A s h b o u r n e , M a c n a g h t e n , R o b e r t 
son, A t k in s o n , and Co l l in s .)

L o n d o n  a n d  I n d ia  D ocks Co m p a n y  v . T h a m e s  
St e a m  T ug a n d  L ig h t e r a g e  Co m p a n y ; 
Sa m e  v . M cD o u g a ll  a n d  B o n th r o n  
L im it e d  ; Sa m e  v . P a g e , So n , a n d  E ast 
L im it e d , (a)

ON A P P E A L  F R O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

B ock dues — E xe m p tio n  — L ig h te rs  bona fide 
engaged in  d isch a rg in g  o r rece iv ing  goods — 
West In d ia  Bock A c t 1831, s. 83—S t. K a th a r in e ’s 
B ock A c t 1864, s. 136.

The West In d ia  B ock A c t 1831, w h ich  empowers 
the dock com pany to levy dues on lig h te rs  
entering  the dock, by sect. 83, p rov ides an  
exem ption from , dock dues in  the case o f  lig h te rs  
en te ring  the dock to discharge o r receive goods 
to o r f ro m  an y  sh ip  o r vessel ly in g  th e re in  so 
long as such vessel s h a ll be bona fide engaged in  
d isch a rg in g  o r rece iv ing.

Sect. 136 o f the London  and  S t. K a th a r in e ’s Bock  
A c t 1864 con ta ins  a s im ila r  exem ption  “  so long  
as the lig h te r  is  bona fide engaged in  so d is 
ch a rg in g  o r rece iv ing  goods.”

(1) Two lig h te rs  w ent in to  the dock in te n d in g  to 
discharge goods in to  a sh ip  then ly in g  in  the 
dock. T hro u g h  no f a u l t  o f  the lig h te rs  the sh ip  
being f u l l y  loaded was unable to  receive the 
goods, and  the lig h te rs  le ft  the dock w ith o u t 
d isch a rg in g  th e ir  cargo.

(2) A  lig h te r  w ent in to  the dock to discharge goods 
in to  a sh ip  ly in g  in  the dock. The discharge  
was completed on a S a tu rd a y  a fte rnoon, and  
the lig h te r  m ig h t have le ft  the dock on the 
S a tu rd a y  evening o r ea rly  on the S unday  
m orn in g . She rem a ined  in  fa c t  in  the dock t i l l  
the M on d a y  m orn ing .

(3) A  lig h te r  w ent in to  the dock to d ischarge goods 
in to  a sh ip  ly in g  in  the dock. T h ro u g h  no f a u l t  
o f  the lig h te r  the sh ip  being f u l l y  loaded was 
unable to receive the goods. The lig h te r  rem a ined  
in  the dock, and a fte rw a rd s  d ischarged the goods 
in to  ano ther sh ip  w h ich  was no t in  the dock 
when she f ir s t  entered i t ,  bu t came in  la te r.

H e ld , th a t in  every case the lig h te rs  were not 
exempt f r o m  l ia b i l i t y  to p a y  dock dues, Lo rds  
Ashbourne and  A tk in s o n  d issen ting  as to the 
f i r s t  case.

Judgm ent o f  the C ou rt o f  A p p e a l reversed.
T h r e e  a p p e a ls  from  judgments of the Court of 
Appeal involving practically the same point were 
heard together.

The actions were brought by the appellants to 
recover dock dues from  the respondents under 
circumstances which appear in  the headnote 
above, and in  the judgments of the ir Lordships. 
The firs t appeal was from  an order of the Court 
of Appeal (Vaughan W illiam s, Buckley, and 
Moulton, L .JJ.), reported 10 Asp. Mar. Law. 
Cas. 512 (1907); 97 L . T. Rep. 357, affirm ing a 
judgment of the K in g ’s Bench Division (Kennedy 
and A. T. Lawrence, JJ.), reported 10 Asp. Mar.

(a) Reported by C. E. M a ld k n , Esq., Bftrriater.at-L.aw.
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Law Cas. 33 ; 95 L . T. Rep. 506, and holding tha t 
the lighters in  question were exempt from the 
ordinary dock dues by reason of sect. 83 of the 
West Ind ia  Dock A c t 1831, which runs th u s :

A ll lig h te rs  and o ra ft en te ring  in to  the Baid docksi 
basins, locks, or cuts, to  discharge o r receive ba llas t or 
goods to  o r from  on board o f any ship o r vessel ly in g  
therein, sha ll be exempt fro m  the  paym ent o f any rates 
so long as such lig h te r o r o ra ft sha ll be bond fid e  engaged 
in  discharging or receiv ing such ba llas t or goods as 
aforesaid, and also a ll snch ba llas t or goods so d is 
charged or received sha ll be exempt from  any ra te  or 
charge whatever.

The second and th ird  appeals were from  deci
sions of the Court of Appeal (10 Asp. Mar. Law 
Cas. 557 (1907), being judgments by Yaughan 
W illiams and Buckley, L .JJ . (Moulton, L.J. 
dissenting), affirm ing decisions of W alton, J. (10 
Asp. Mar. Law Cas. 334 (1906).

In  those cases the question turned upon a 
sim ilar clause in  the St. Katharine’s Dock A c t 
1864.

Both the docks had passed into the hands of 
the appellant company.

S ir R . F in la y ,  K.C., J. A . H a m ilto n , K.C., and 
C. W allace appeared fo r the appellants.

S cru tton , K .C . and C ranstoun  fo r the respon
dents.

The follow ing cases were referred to in  the 
course of the arguments :

Stourbridge C ana l Company v. Wheeley, 2 B . & Ad. 
792 ;

Stockton lla ilw a y  Company v. B a rre tt, 11 Cl. &  1’ . 
590;

Pryce  v. M onm outh R a ilw a y  and C ana l Company, 
40 L . T . Eep. 630 ; 4 App. Cas. 197.

Sir R . F in la y ,  K .C . was heard in  reply.
A.t the conclusion of the arguments the ir 

Lordships took time to consider the ir judgment.
J u ly  23.—Their Lordships gave judgment as 

tollows :—
F ir s t  A p p e a l .

The L ord  Ch a n c e l l o r  (Loreburn). — My 
Lords : In  th is case the respondents’ two lighters, 
ice Clarence and the P ike , entered the East 
India Dock w ith  goods intended to be discharged 
(nto the steamship TJmfuli, which was then ly ing 
'n  dock. By no fau lt of the lighters the TJm fuli was 
unable to receive the goods, and so, after waiting 
some time, the lighters le ft the dock w ith their 
cargo quite untouched. Thereupon the dock 
company claimed payment of dock dues or 
yates, and the answer, which has prevailed, 
18 tha t under the circumstances both lighters 

exempt from  rates, by virtue of sect. 83 
ot the West Ind ia  Dock A c t 1831. This 
appeal depends upon the true construction of 
lha t section. The other appeals in  the cases of 
McDougall and Bonthron and of Page, Son, and 
East in  part tu rn  upon the construction of 
tb ’° ^ 6r secti°a  in very much the same words. I  
th ink tha t the better course is to  begin by stating 
what, in  my opinion, is the true construction of 
8eet._ 83. I t  occurs in  one of a series of Acts 
providing fo r the build ing or management of 
tocks on the Thames. When these docks were 
bn lt they were, of course, authorised to charge 
tils  or rates on vessels using them. B u t as the 

. l8lness of the river had largely been carried on 
'-n the stream by ships discharging in to or re

ceiving from  lighters which used the stream free, 
some provision was made to prevent these lighters 
from  being charged for rendering a like  service 
in  the docks. That is the orig in  of sect. 83. 
When this privilege of exemption was granted i t  
became necessary to guard i t  against abuse, and 
there were two obvious sources of abuse. Lighters 
having no actual business in  the docks m ight 
enter fo r convenience or in  the expectation of 
getting business, and so crowd up its  lim ited 
water space; or lighters having entered and done 
the ir business m ight lo iter fo r convenience or in  
the expectation of getting fu rthe r business. To 
prevent these things, while giving the exemption, 
was, in  my opinion, the object of sect. 83. That 
section lays down, to begin with, a condition. 
In  order to  claim any exemption whatever the 
ligh ter must enter the dock to discharge, or 
reoeive, to or from  “  any ship or vessel ly ing  
therein.”  I  th ink  tha t means “  ly ing  therein ”  
at the time of the ligh te r’s entry. Otherwise the 
words are redundant; fo r every ship loaded or 
discharged in the dock must be ly ing  therein at 
the time of receipt or discharge, and i t  was not 
necessary to say so i f  nothing more than tha t 
was intended, and I  can see the motive o f re
quiring tha t the ship should be in  dock when the 
ligh te r entered. I t  was designed to prevent a 
ligh ter from  enjoying any exemption at a ll i f  she 
entered too soon. Further, I  th ink  tha t the words 
“  any ship or vessel ”  denote the plural. The 
lighter may enter to serve two or more vessels. 
The section does not say th a t there must be 
a contract made w ith any of them before entry. 
I t  is enough i f  she enters to serve them or any of 
them specifically. The la tte r pa rt of the section, 
to which I  now proceed, gives fu rthe r security 
against abuse. When once i t  is established tha t 
a ligh ter in  entering the dock complied w ith 
the condition already discussed, she “  shall 
be exempt from  the payment of any rates 
so long as such lighter or cra ft shall be bond fid e  
engaged in  discharging or receiving such ballast 
or goods as aforesaid.”  She is to be exempt from  
any rates (that is to say, from a ll rates)—namely, 
fo r “  entering,”  “  ly ing  therein,”  or “  departing 
therefrom ”  (see sect. 76), but only during the 
tim e specified. I  agree w ith the Court of Appeal 
in  th ink ing  tha t the words “  so long as such 
ligh ter or cra ft shall be bond f id e  engaged in  
discharging or receiving ”  do not mean only 
while the physical act of discharge or receipt is 
continuing. No strain upon the language is 
needed to warrant th is conclusion. I f  a ligh ter 
goes in to  a dock to discharge so many tons of 
goods, discharges them, and goes out of dock, a ll 
the time tha t she spends in  this, and any time 
reasonably spent in  waiting her turn , or coming 
alongside, or such like, is spent upon the business 
of discharging to a ship ly ing  in  dock. I t  is, in  
every particle of it ,  tim e necessarily spent upon 
tha t which is one operation in  several stages. 
The section does not discrim inate as to whether 
the ligh te r discharges a ll th a t she entered to 
discharge or only part of it .  The exemption 
continues while she is discharging, in  the sense 
already expressed, any part of it .  For the 
words are “  engaged in  discharging such goods,”  
and tha t includes a part as well as the whole. 
But, on the other hand, I  am unable to see how 
the ligh ter is “ engaged in  discharging such 
goods ”  when from misadventure or mistake or
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from any cause she does not in  fact pa rt w ith 
an ounce of goods, and leaves the dock as she 
entered it. I t  may be very hard on her, and 
she may have a remedy against the ship fo r non- 
acceptance. Or i t  may be careless of her to have 
entered w ithout sufficient certainty of being 
emptied. I  really do not know. B u t in  such a 
case, whatever the cause, no time has in  fact 
been spent in  “  discharging.”  I f  only one ton had 
been taken out of the lighter, a ll the time used in 
going and coming, and so forth , would have been, 
in  fact, tim e during which she was engaged in  
discharging one ton. When nothing was taken 
out she was engaged in  discharging nothing. I  
cannot bring myself to say tha t when nothing 
was taken out she was engaged in  discharging 
goods, either “  such goods ”  or any o the r; fo r 
whatever else goods may be, they are at all 
events something. Yet the exemption does not 
cover any space of time, according to the 
section, except such time as the ligh te r is so 
engaged. The same is, of course, true of 
receiving, bu t I  deal only w ith the case in  hand. 
In  th is case, therefore, of the two barges 
Clarence and P ik e  I  am unable to say that they 
were engaged in  discharging. They were 
engaged in  try ing  to discharge, which is a 
different th ing. W ith  the greatest respect, I  
th ink  tha t i t  is making laws, not in terpreting 
them, to hold these lighters exempt. I  th ink  
tha t the appeal should prevail.

Lord  A s h b o u r n e .—My Lords : W ith  great 
deference I  am unable to concur in  the judgment 
of the Lord Chancellor. In  th is case the p la intiffs 
seek to recover from  the defendants certain 
charges claimed by reason of certain lighters 
having used the East Ind ia  Docks under the 
circumstances mentioned in  the case. These 
lighters entered the docks w ith goods fo r the 
admitted definite purpose of discharging them 
in to  the ship TJmfuli, then “  ly ing  therein.”  That 
ship was unable to take the goods on board, 
whereupon the lighters proceeded to depart from 
the dock w ithout any unreasonable delay. Owing 
to no f  aultiof the ir own the lighters were not allowed 
to’ leave u n til the next day.^ Throughout, the 
action of the lighters was bona fid e  and correct. 
The facts were not in  dispute, and the only 
question fo r decision by your Lordships is 
whether the respondents’ lighters were exempt 
from  rates under sect. 83 of the West Ind ia  Dock 
A c t (1 & 2 W ill. 4, c. 52), and involves the true 
interpretation of the words “  so long as such 
lighters or cra ft shall be bond fid e  engaged in 
discharging or receiving such ballast or goods as 
aforesaid.”  The appellants urge tha t they had 
nothing to do w ith causing the lighters to enter 
when they did, or w ith the loading up of the 
TJmfuli, or w ith  her inab ility  to receive any of 
the goods, and had no knowledge or means of 
knowledge on the subject, and tha t consequently 
the respondents are not w ith in  the exemption, 
and should be regarded as unexempt ab in it io .  
This, I  '¡think, would be a very narrow and un
reasonable construction to place upon the section, 
which was intended to exempt lighters entering 
the dock fo r the definite purpose of discharging 
in to  a particular ship ly ing  therein, and not 
staying there any longer than was reasonably 
necessary. The righ t of exemption acquired by 
the lighters on entering was not, in  my opinion, 
ost by the refusal of the TJm fuli to  take their

goods and the rig h t of free departure remained. 
The refusal of the TJm fuli was unexpected, 
and there is nothing to show tha t i t  could 
have been reasonably anticipated. I  therefore 
th ink  tha t the appeal should be dismissed with 
costs.

Lords M a c n a g h te n  and R obertson  concurred 
in  the judgment of the Lord  Chancellor.

Lord, A t k in s o n .— M y Lords: In  thiB case I  
have the misfortune to differ from three of the 
noble Lords who have preceded me, and, as I  
understand, from the one who is about to follow 
me, in  the conclusion at which they have arrived. 
That fact necessarily shakes—if, indeed, i t  does 
not completely shatter—any confidence which I  
m ight have had in  the correctness of the opinions 
which I  have formed. Yet, as I  do dissent, 
though I  have striven to concur, i t  is righ t, I  
th ink, tha t I  should state shortly the reasons why 
I  dissent. The facts have already been fu lly  
stated, and the section read on which the question 
fo r decision turns. I t  is quite unnecessary to 
repeat the facts or to re-read the section. I  agree 
tha t the words “  ly ing  therein ”  apply to a ship 
ly ing  in the docks at the time of the entry of the 
lighter. I  would point out, however, tha t the 
sum sought to be recovered in  this action—6d. 
per ton on the tonnage of each of the lighters the 
Clarence and the P ik e — is the maximum which 
could be charged fo r the three operations of enter
ing in to the docks, ly ing  in  them, and departing 
from them, i f  these vessels never enjoyed any 
privilege of exemption from  rates or dues at all, 
They are treated as i f  the exemption had never 
existed, or had been absolutely forfeited. Again, 
i t  is not, and cannot be, contended tha t sect. 83 
of the statute is to be s tr ic tly  construed. The 
exemption only applies in  terms to the operations 
of discharging or receiving cargo or ballast. The 
words are “  shall be exempt from the payment of 
rates so long as such ligh ter or cra ft shall be 
bond fid e  engaged in  discharging or receiving 
such ballast or goods as aforesaid.”  So tha,t a 
lighter, i f  sense is to  be made of the section, 
must be held to be bond f id e  engaged in discharg
ing not only while her crew are making a ll 
reasonable and proper preparations fo r the 
physical transfer of her cargo to the ship, but 
during a ll reasonable delays and intermission in 
tha t operation, and also while she is entering the 
docks to discharge, and departing from them after 
her physical discharge has been completed. I t  is 
only by a stretch of language tha t a ship can be 
said to be engaged "‘ in  discharging her cargo ”  
while she is leaving a dock without any cargo 
after the cargo which she carried has been in 
fact transferred to another vessel; yet i t  is not 
disputed by the appellants tha t the language of 
th is section must in  order tha t i t  may not receive 
an interpretation which would defeat its  obvious 
purpose, be so stretched. B u t while the appellants 
adm it tha t violence must thus fa r be done to the 
language of the section in  th is direction, they 
insist tha t its language cannot be stretched 
in  another direction to effect a sim ilar  ̂pui - 
pose, and tha t i t  is not to be read as i f  its 
words were “  bona fid e  engaged in  discharging or 
endeavouring to discharge”  instead of ‘ bond fide  
engaged in  discharging.”  The reason given for 
this contention is, as I  understand it,  this, thai 
the physical discharge of the cargo is the main ani 

, central th ing to be accomplished; tha t a ll tie
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other operations are merely auxiliary to this, the 
main one, or consequent upon it,  and that, how
ever earnest the desire or vigorous and sustained 
the efforts of the crews of these lighters to ac
complish this physical discharge, the character 
and quality of a ll the prelim inary and subsequent 
operations is changed the moment tha t they fa il 
to effect th is purpose in  whole or in  p a r t ; tha t 
the acts which, when done before the failure, were 
acts done while the ligh te r was “  engaged in  dis
charging ”  cease altogether, by reason of tha t 
failure, to be acts done in  the operation of 
discharging the vessel. W ith  a ll respect, that 
appears to me to amount to interpreting this 
enactment in  a sense which tends rather to defeat 
than to fu rthe r the object and intention of the 
Legislature in  passing i t—a sense which, to  use 
the words of Lord  Coke, neither tends to suppress 
the mischief nor advance the remedy. For i t  was 
stated in  argument, and not, as I  understood, 
disputed by the appellants, tha t lighters were, 
before these docks were built, privileged, w ithout 
paying any dues or tolls, to approach ships ly ing  
in  the river, get alongside them, discharge 
cargoes into them or take cargoes from  them, 
and depart on the ir proper business, and tha t 
no such dues were demanded or could be 
demanded from  them if, w ithout default on 
their part, the discharge of the cargoes was, from 
any cause beyond the ir control, entirely prevented. 
This privilege was absolute, not conditional. I t  
was not to  be exercised at the peril of the owners 
being mulcted in  dues i f  the operations i t  covered 
were rendered abortive. The fa ilure to accom
plish the main work did not operate by relation 
back; somewhat on the trespasser ab in i t io  p rin 
ciple, to strip  the earlier preparatory proceedings 
of the privilege which p r im d  fa c ie  attached to 
them at the time when they took place, as i t  is 
contended tha t i t  works in  this case. I t  was also 
stated in  argument by the respondents, as I  
understood also, not contested, tha t sections 
sim ilar to the 83rd have fo r many years been 
introduced into a ll the statutes dealing w ith docks 
°n the river Thames. They are styled “  the free 
water clauses,”  and are designed to secure to the 
owners of lighters as regards ships ly ing  in  those 
docks privileges sim ilar and co-extensive to those 
which they enjoyed in  the case of ships ly ing  in  
the river, so fa r as the altered physical condition 
and the due and reasonable conduct by the docks 
company of the business which they were incor
porated to carry on would permit. The abuses 
which the statute of 1831 was meant to  guard 
against are, I  th ink, the entry, w ithout payment 
of dues of lighters in to the docks, (1) to tout fo r 
business; (2) to await the arriva l o f vessels from 
or in to which cargo was to be discharged by 
them ; (3) to  lie in  the docks fo r shelter or con
venience, or (4) to lo iter there after they had done 
the work fo r which the entry had been effected. 
L y  no stretch of language can the movements or 
operations of the Clarence and the P ik e  on this 
occasion be, in  my view, reckoned amongst abuses 
®uch as these. The entry of the lighters in to  the 
docks and the arrangements made bond f id e  fo r 
the purpose fo r which i t  is conceded tha t they 
were made were p r im d  fa c ie  w ith in  the privilege.

tolls or dues could at the time when they took 
place have been demanded from these vessels in  
rcspect of them. I t  is no doubt true tha t when 
a certain act is authorised to be done, or is covered

by a privilege, every step reasonably necessary to 
effect i t  or necessarily consequent upon i t  is im 
pliedly authorised or privileged as the case may be; 
but I  th ink  in  holding tha t the privilege conferred 
upon the owners of lighters under th is statute 
is altogether forfeited in  the manner contended 
for, tha t the nature and extent of the privileges 
designed to be preserved, and the abuses sought 
to be corrected, must to a great extent be put 
out of view. In  the case of D ire c t U n ited  States 
Cable Com pany  v. A n g lo -A m e rica n  Telegraph  
Com pany (36 L . T. Rep. 265; 2 App. Cas. 394), 
Lord  Blackburn thus expresses himself : “  The 
tribunal tha t has to construe an A c t of a 
Legislature, or, indeed, any other document, has 
to determine the intention as expressed by the 
words used. And in  order to understand those 
words i t  is material to inquire what is the subject- 
matter w ith  respect to which they are used and 
the object in  view.”

I t  is, in  my view, plain that the subject- 
matter of th is section was the righ t or privilege 
theretofore enjoyed by lighters to discharge cargo 
or ballast to or from ships ly ing in  the river 
w ithout payment of to lls  and w ithout the risk 
of forfeiture of tha t privilege, i f  gu ilty  of no 
default themselves, i f  they were interrupted in 
any part of the ir operations. I  th ink  i t  equally 
clear tha t the object of th is statute was to pre
serve and protect th is privilege as fa r as the 
altered circumstances would permit, and tha t i t  
was never designed to attach to i t  a condition or 
im port in to  its exercise a risk theretofore unheard 
of and unknown. The intention of the Legisla
ture, however obvious i t  may be, must, no doubt, 
in  the construction of statutes be defeated where 
the language which i t  has chosen to use compels 
to that result, but only where the language compels 
to it.  In  the present case every abuse meant to be 
corrected can be corrected w ithout conferring on 
the docks company the rig h t which they claim. 
I t  is a rig h t which trenches upon what was an 
ancient privilege, and i t  certainly appears to me 
to be unreasonable in  its nature and oppressive in 
its exercise, and unnecessary fo r the legitimate 
conduct of the appellants’ business. I t  leaves to 
the ligh ter owners but the sorry remnant of the 
rights which they form erly enjoyed, and causes 
the so-called free water clauses to fa il of then- 
purpose to a large extent. For these reasons I  
have come to the conclusion that, having regard 
to what the 83rd section was designed to preserve, 
and what to prevent, i t  is permissible to construe 
its  loose and unscientific language as i f  the 
words “  bond fid e  engaged in  discharging^ or in  
preparing or endeavouring to discharge”  were 
used in  i t  instead of the words “  bona fid e  
engaged in  discharging.”  I  am therefore of 
opinion that the decision of the Court of Appeal 
was righ t, and tha t the appeal should be dis
missed with costs.

Lord Co l l in s .—M y Lords : I  agree w ith the 
Lord Chancellor.

Second  A p p e a l .
The L o rd  Ch a n c e l l o r  (Loreburn).—My 

Lords : In  th is case the ligh ter S t. Thomas entered 
the 3t. Katharine’s Dock on Friday, the 24th Nov., 
in  order to discharge hemp in to  the steamship 
P la d d a , then ly ing  in  the dock. The discharge 
was completed by 5 p.m. on the 25th. The
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ligh ter m ight have gone out of dock at any time 
after 9.30 p.m. tha t n igh t u n til 1.30 a.m. on the 
Sunday morning. She preferred to remain t i l l  
the Monday morning, and was not then allowed 
to leave the dock u n til she had paid 1Z. 10s. 6cZ., 
being the dock tonnage rate appointed fo r ly ing  
in  and departing from  the dock. I  th ink  i t  
clear, and Walton, J. so found, th a t this lighter 
remained in  the dock longer than was necessary 
fo r the duty which she owed to the P la d d a . I  
w ill not cite the various sections. They have 
been subjected to a very penetrating scrutiny by 
the learned judges in  the Court of Appeal, and 
repetition tends to confuse. The charge of 
1Z. 10s. 6d. was imposed by v irtue of rule 3 of the 
th ird  class; power to impose i t  is given by 
sect. 132 of the London and St. Katharine’s 
Docks A c t 1864, which allows of a “  reasonable 
rate,”  and tha t this rate is reasonable i f  i t  be 
lawful best appears from  the fact tha t no judge 
has hinted the contrary. B u t i t  is said tha t the 
rate is not law fu lly  claimed. F irs t i t  was argued 
that sect. 136 of the A c t of 1864 exempted the 
St. Thomas from  any rate at all. I  do not th ink  
so. That section exempts a ligh ter only “  so 
long as the lighter or cra ft is bond fid e  engaged in 
so discharging or receiving the ballast or goods.”
“  So discharging ”  covers discharging in to  any 
vessel ly ing  in  the dock at the time when the 
lighter entered, and to discharge in to  which she 
entered the dock, and the ligh ter in  the present 
case did enter in  order to discharge in to  the 
steamship P la d d a , which was then ly ing  in  the 
dock. B u t did she spend a ll her time in  the 
dock “  bond fide engaged in  so discharging ”  P 
N ot so in  my opinion. I  agree tha t a ligh te r is 
engaged in  discharging not merely while the 
goods are being removed, but also during her 
entrance to the dock, her departure from it, and 
any other operation reasonably required in  order 
tha t she may discharge. I t  is one single piece 
of business in  several stages. So long as the 
St. Thom as kept to tha t piece of business she 
was exempt from the payment of any rates. 
When she stayed on in  the dock instead of leaving 
i t  in  the n igh t of the 25th-26th Nov. she ceased 
to be “  bond fid e  engaged in  discharging,”  and I  
th ink  tha t her exemption ceased also. She 
became and continued from  tha t moment liable 
for rates both fo r ly in g  in  and departing from 
the dock. I  th ink  tha t you can treat the 
departure as part of the business of discharging 
only when i t  is in  fact part of tha t business, and 
i t  is not so i f  i t  is separated from the actual work 
of discharge by an unnecessary interval. I t  can 
be so only when i t  is a stage in  the operation. 
Next i t  was argued that the rate was bad because, 
according to sect. 57 of the W orking Union A ct 
of 1888 (51 & 52 Y ic t. c. 143), the rate must not 
exceed the rates specified in P art 1 of the 
schedule to the East and West Ind ia  Dock Com
pany’s Extension A c t 1882, and i t  is said tha t 
th is rate does so exceed. The incrim inated rate 
is a combined rate fo r ly ing  in  the dock and fo r 
departing therefrom. One charge of 6<Z. per ton 
is made fo r both, i f  the ly ing  therein does not 
exceed a week. I f  th is rate were fo r ly ing  in  the 
dock alone i t  would exceed the schedule rate. 
B u t i t  is fo r departure also. There is no schedule 
rate fo r departure. In  these circumstances I  
cannot see tha t the schedule rate has been 
exceeded. Comparing the one w ith  the other i t

cannot, in  my opinion, be said th a t more is 
exacted by the company fo r either one or 
two services than is prescribed by the schedule 
fo r the same one or two services. The com
pany may charge fo r departing as well as 
fo r “  ly ing  therein.”  I  see no reason why 
the company may not make a oombined 
charge fo r both. The rate made is not im 
pugned fo r not being “  reasonable.”  I t  is 
impugned fo r being in  excess of a schedule rate, 
and I  find no schedule rate w ith which to compare 
it ,  though I  do find a schedule rate to compare 
w ith  one of the two charges which go to make i t  
up. I  oannot in  these circumstances say tha t the 
rate is in  excess of the schedule. Accordingly I  
th ink  tha t the appellant company were w ith in  
the ir rightB in  claim ing the money in  question, 
and that, therefore, th is appeal must be allowed.

Lord A s h b o u r n e .—M y Lords : The question 
in  th is case is whether the appellants under their 
statutory powers were entitled to payment of their 
ordinary tonnage rate on the defendants’ barge 
S t. Thom as fo r using the appellants’ St. K atha
rine’s Dock. The facts are very short and few. 
The steamship P la d d a  was, on the 24th Nov. 
1905, in  St. Katharine’s Dock, from  which 
she was to sail on the 25th Nov. The re
spondents’ barge St. Thomas, laden w ith hemp 
fo r the P la d d a , entered the dock on Friday, 
the 24th, and her cargo was in  due course 
discharged in to  the P la d d a  before five o’clock on 
Saturday, the 25th Nov. The next high tide 
after the discharge of the St. Thomas was half an 
hour after m idnight, and the P la d d a  went out 
of the dock by tha t tid e ; the S t. Thomas remained 
in  the dock u n til Monday morning. The 132nd, 
133rd, and 136th sections of the London and St. 
Katharine’s Docks A c t 1864 regulate the fix ing of 
charges and rates by the appellants, and the 
question really is whether the respondents can 
under the circumstances claim the benefit of the 
exemption founded by sect. 136, so often read 
during the argument. Under the new schedule 
of rules, dated the 17th Oct. 1905, vessels are 
bound to leave the dock on the next available 
tide after discharge. I  cannot th ink  tha t the St. 
Thomas did leave on the firs t available tide, 
pu tting  the most reasonable construction on all 
the circumstances of the case. I  cannot hold on 
the evidence tha t she was more than a loiterer on 
the Sunday, particu larly when i t  is admitted that 
other barges readily departed. In  my opinion 
the privilege gained by the entry ceased w ith 
undue delay. I  concur w ith Moulton, L .J. as to 
the legality and amount of the rate, which, under 
the circumstances, I  regard as reasonable. In  
my opinion the appeal should be allowed, w ith 
costs.

Lords M a c n a g h t e n , R obertson , A t k in s o n , 
and Co l l in s  concurred.

T h ir d  A p p e a l .
The L ord  Ch a n c e l l o r  (Loreburn). — My 

Lords : The facts of th is appeal are quite short. 
On the 23rd Nov. the ligh ter Jew  entered the 
A lbert Dock to discharge in to the steamer 
M a tia n a , then ly ing  in  the dock. No part of 
th is discharge was effected, through no fa u lt of 
the lighter. Had she pleased, the Jew  m ight then 
have quitted the dock, on, at latest, the evening 
of Saturday, the 25th Nov. In  fact, she remained
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on t i l l  the morning of Monday, the 27th Nov., and 
then received orders to discharge in to the S om a li, 
which arrived in  the dock about midday on that 
day, the 27th Nov. She discharged in to  the Som ali, 
finishing on the 5th Dec. A fte r tha t she s til l 
remained in  dock, receiving cargo from two other 
ships, and only quitted the dock on|the 20th Dec., 
hut nothing seems to tu rn  on that. In  these 
circumstances the dock company demanded a 
rate of 6<£. per ton, which they explained to be a 
charge “  fo r entering the Royal A lbert Dock, and 
fo r ly ing  therein earlier than one tide before the 
arrival o f the S om a li, in to  which vessel her fre ight 
was discharged.”  The ligh ter claimed exemption 
nnder sect. 136 of the London and St. Katharine’s 
Docks A c t 1864. I t  is unnecessary to say more in 
regard to tha t section, the construction of which 
was involved in  M a cd o u g a ll and  S o u th ro n ’s case 
(sup.). I f  the view which I  ventured to express 
m tha t case was well founded, i t  follows tha t the 
rate upon the Jew  was properly demanded. When 
she entered on the 23rd Nov. she did so w ith  the 
purpose o f discharging in to  the M a tia n a , and so 
complied w ith  the conditions w ithout which she 
could have no exemption. B u t she did not dis
charge in to  the M a tia n a , and accordingly there 
was no po in t or space of time during which she 
was exempt from  any rate. Several reasons go to 
show tha t her business dealing w ith  the S om a li 

fi not exempt her. She did not enter in  order 
to discharge in to  the S om a li. The S o m a li was 
not in  dock when the Jew  entered it, and, quite 
apart from  those reasons, the rate claimed was 
hue before the S o m a li entered the dock a t all. 
A t tha t time the Jew  had already been four days 
!n dock w ithout any protection from the rate. 
Accordingly I  th ink  tha t th is appeal should be 
allowed.

LordtAsHBouKNE.—M y Lords : The m atter to 
ue decided in  th is appeal is the r ig h t of the 
appellants under the ir statutory powers to 
uemand a certain dock rate from  the respon
dents barge the Jew  in  the circumstances of its 
use of the appellants’ Royal A lbe rt Dock. The 
acts and dates in  the case are undisputed and 

can be shortly stated. On the 24th Nov. 1905 
Ue Jew, laden w ith  machinery intended fo r the 

M a tia n a , entered the dock. None of the Jew ’s 
cargo was discharged in to  the M a tia n a , which 
j  no room fo r it ,  and sailed on the 25th. The 

did not leave the dock, but remained w ith its 
cargo waiting fo r orders. On the morning of 

onday, the 27th Nov., i t  was ordered by the 
^spondents to deliver its  cargo to the steamship 
•oornali, which was to arrive tha t day, and did 

rive at noon accordingly. The Jew ’s cargo was 
gi?c“ arKed jnfc0 the S o m a li, being finished on the 
fill t  eC”  w^en sb0 was employed to unload and 

iu0m ^wo sfiip8 laden w ith timber, finishing 
„v . ,e 19th Dec. The appellants’ powers of 

S ?  rates are contained in  sects. 132, 133, 
a , the London and St. Katharine’s Docks

l°o4, w ith  the lim its  presented by sect. 57 of 
to t " 0 i and the schedule therein referred 
wlii k nee<l  n° t  repeat these sections or schedule, 

cn were so often mentioned in  the arguments. 
a„3  ¿flse turns on the construction of sect. 136, 
lvir. ai. meaning to be given to “  ship or vessel 
be *~erein.”  The words are not, I  believe, to 
bP(Jim a ln;lk e  earlier Acts, and they must have 
j£. ,, 111 tended to have some operative meaning, 

uey are regarded as descriptive they do not

add anything to the meaning or construction of 
the clause, and would be simply redundant. I  
th ink  i t  a sounder view to hold tha t they were 
intended to convey in  themselves a lim itation, 
requiring the presence of the ship at the time of 
entering, and tha t they would not be satisfied 
by attaching them to any later period. The 
M a tia n a  period is not in  controversy, but i t  is 
manifest tha t the Jew  could readily have departed 
on the 25th. In  dealing w ith rights one cannot 
speculate upon the convenience or inconvenience 
of the Jew  departing after the M a tia n a  and then 
making a fresh entry fo r the S om a li. The Jew  
was exempted from  entry fo r the M a tia n a , a 
vessel “  ly ing  therein ”  on the 24th, but was not 
legally justified in  remaining therein after the 
25th, u n til the S o m a li arrived on the 27th. She 
remained at the peril o f being charged fo r rates, 
which I  th ink  are legally recoverable, and the 
appellants may consider are rig h tly  claimed to 
maintain the control and avoid the crowding of 
the ir docks. I  see nothing to make the rate 
invalid. In  my opinion the appeal should be 
allowed. I  concur w ith the Lord  Chancellor.

Lords M a c n a g h t e n , R o bertson , A t k in s o n , 
and C o l l in s  concurred.

Judgm ents appealed f ro m  reversed. Respon
dents to p a y  to the appellants th e ir  costs in  
th is  House and  below.

Solicitors : fo r the appellants, R . F . T u rn e r  and 
S o n s ; fo r the respondents, Keene, M a rs la n d , 
B ryd e n , and Besant.

J u ly  9 an d  31, 1908.
(Before the E arl of H a l s b u r t , Lords A sh-  

b o u r n e ,M a c n a g h t e n , J a m es  of H e r e f o r d , 
and Co l l in s .)

G r e e n s h ie l d s , Co w ie , a n d  Co. v. T hom as  
St e p h e n s  a n d  Sons, (a)

ON A P P E A L  FR O M  T H E  COURT OF A P P E A L  IN  
E N G L A N D .

G enera l average— Cargo damaged by w a te r in  
e x tin g u is h in g  f i r e — Spontaneous com bustion o f 
cargo—“  In h e re n t vice ”  o f cargo— Y ork-A n tw e rp  
R ules  1890, r .  3— M erchan t S h ip p in g  A c t 1894 
(57 &  58 Viet. c. 60), s. 502.

A  sh ip  was loaded w ith  a cargo o f  coal, p a r t  o f 
w h ich  took fare d u r in g  the voyage th ro u g h  spon
taneous combustion, an d  the rest o f  the cargo was 
damaged by w a te r in  e x tin g u ish in g  the f ire . The 
owners o f  the cargo c la im ed  agains t  the s h ip 
owners f o r  general average co n trib u tio n .

H e ld , th a t the shipowners were lia b le  on a general 
average c la im , though the f ir e  was caused by the 
spontaneous combustion o f  the cargo ; and th a t 
there was n o th ing  in  the “  Y orh -A n tw erp  Rules  
1890,”  w h ich  were inco rpo ra ted  in  the b ills  o i 
la d in g , o r in  sect. 502 o f  the M erch a n t S h ip p in g  
A c t 1894 to re lieve them  f r o m  the l ia b i l i t y .  

Judgm ent o f  the cou rt below affirm ed.

A p p e a l  from  a judgment o f the Court of Appeal 
(Lord Alverstone, C.J., Buckley and Kennedy, 
L .JJ.), reported 10 Asp. Mar. Law Cas. 597 
(1907); 98 L . T. Rep. 89; (1908) 1 K . B. 51, 
affirm ing a judgment of Channell, J. at the tr ia l 
before him w ithout a ju ry .

The appellants were the owners of a ship, the
(.a) Reported by C. E. M ald en , Esq., Barrister-»t-L»w.
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K n ig h t o f the G a rte r, and the respondents were 
the owners of a cargo of coal which, was shipped 
on board the ship. The coals took fire from 
spontaneous combustion, and the ship was 
damaged, and the rest of the cargo was 
damaged by the water which was poured upon 
the part which had taken fire. The shipowners 
made a general average claim in respect of the 
damage to the ship, and the cargo owners 
counter-claimed in  respect of the damage to the 
cargo. The shipowners resisted this claim on the 
ground tha t the damage was caused by the 
inherent vice of the cargo.

Channell, J. decided in  favour of the claim, and 
his judgment was affirmed by the Court of 
Appeal.

The shipowners appealed.
J . A . H a m ilto n , K.C. and M a u rice  H i l l ,  fo r the 

appellants, contended tha t the owners were pro
tected by sect. 502 of the Merchant Shipping 
A ct 1894, which relieves the shipowner from 
lia b ility  fo r loss by fire. The words must be 
construed in  the ir ordinary sense. See 

Grey v. Pearson, 6 H . L . Cas. 61.
The case of S ch m id t v. R oya l M a i l  S team ship  
Com pany (45 L. J. 646, Q .B .; 4 Asp. Mar. LawCas. 
217n.), decided on the repealed A ct of 1854, is a 
decision to the contrary, see also The D ia m o n d  
(10 Asp. Mar. Law Cas. 286 (1906); 95 L . T. Rep. 
550; (1906) P- 282); there is n9t l l ing to l im it 
the general application of the section. Further, 
the damage was caused by the inherent vice of 
the cargo. A  person who puts on board a ship 
dangerous goods cannot claim an average con
tribu tion  from people who have been in jured by 
his property. See

W righ t v . M arw ood, 4 A sp. M a r. La w  Oas. 451 
(1881) ; 45 L . T . Rep. 2 9 7 ; 7 Q . B .  Div. 6 2 ;

B urto n  v . EAglish, 5 Asp. M a r. La w  Cas. 84, 187 
(1 883); 49 L . T . Rep. 768 ; 12 Q. B . Div. 218. 

Such goods are outside a claim fo r general 
average, except in  special cases, though i t  is not 
unlawful to carry them. The Court of Appeal 
said tha t the only case which debarred from 
general average contribution was where there was 
an actual default on the part of the cargo owner 
or shipowner, as the case may be. See

Schloss v. H erio t, 8 L . T . Rep. 246 ; 14 C. B . 
N . S. 59 ; ,  T

Strang, Steel, and  Co. V. Seott, 6 Asp. M ar. Law  
Cas. 419 (1889); 61 L . T . Rep. 597 ; 14 App. 
Cas. 601.

B u t those cases do not touch the point which is 
raised here. See also

T ay lo r v . D unbar, L . Rep. 4 C. P. 206 ;
Prehn  v. B a ile y ;  The E ttr ic k , 4 Asp. M a r. Law  

Cas. 428, 465 (1881); 45 L . T . Rep. 399; 
6 P. D iv . 127 ;

The C arron P a rk , 6 Asp. M ar. Law . Cas. 543 
(1890); 63 L . T . Rep. 356 ; 15 P. D iv . 203 ;

Carver on Carriage b y  Sea, sect. 373 ;
P ir ie  and  Co. v. M id d le  Dock Company, 4 Asp. 

M ar. Law  Cas. 388 (1881) ; 44 L . T . Rep. 426;
A b b o tt on Shipping, 13 th  ed it., p. 628 ;
The M a ry  Thomas, 7 Asp. M ar. La w  Cas. 495 

(1895); 71 L . T . Rep. 104 ; (1894) P.108 ;
M ilb u rn  v . Jam aica F r u it  Company, 9 Asp. M ar. 

Law  Cas. 122 (1900) ; 83 L . T . Rep. 321; (1900) 
2 K . B . 540 ;

The Ira w a d d y , 171 U.S. Rep. 187.
The actual point has never been decided, but the 
cases as to deck cargoes are analogous. Further,

the owners are protected by the “ York-Antwerp 
Rules ”  as to average adjustment, which are incor
porated in  the b ills  of lading.

S cru tto n , K .C . and M c K in n o n , fo r the respon
dents, supported the judgment of the Court ot 
Appeal.

J. A . H a m ilto n , K.C. was heard in  reply.
A t the conclusion of the arguments their 

Lordships took time to consider the ir judgment.
J u ly  31.—Their Lordships gave judgment as 

follows :—
The E a rl of H alsbtjey. — M y Lords: This 

is an appeal by the p la in tiffs in  the action against 
a judgment of the Court of Appeal affirming a 
judgment of Channel! J. in  favour of the defen
dants. The p la in tiffs  are the owners of the 
steamship K n ig h t  o f the G a rte r. The ship K n ig h t  
o f the G a rte r was chartered on the 23rd March 
1905 to carry a cargo of coal from  Calcutta to 
Bombay. The facts are not in  dispute. The 
ship was loaded w ith 8777 tons of steam coal and 
195 tons of hard coke. The vessel, being thus 
loaded, started from Calcutta on the 25th A pril. 
The ordinary voyage from  Calcutta to Bombay is 
nine days. She did not reach the Hoogly bar 
u n til the 4th or 5th May, and in  order to cross i t  
she had to discharge part of her cargo into 
lighters and reload i t  outside. She le ft the 
Hoogly on the evening of the 6th May. On the 
9th May smoke was seen to be rising from  one of 
her holds. On the two following days great heat 
was developed, explosions were heard, and fire 
seen, and i t  was decided to proceed to Colombo. 
D uring  the voyage from the 9th t i l l  the 12th, 
when she arrived at Colombo, steam was injected 
in to  the holds in  order to  check the fire. Sur
veyors were consulted, and finally i t  was decided 
tha t the entire cargo should be discharged. This 
was accordingly done, and during th is operation 
the coals were pumped upon, and in  the end the 
coals were found to be damaged to the extent of 
25 per cent., partly  by fire and partly  by water. 
The ship herself was also considerably damaged 
by the fire. An average adjustment was accord
ing ly  prepared, but its  conclusions were disputed 
on the ground tha t the owners of the cargo were 
not entitled to any general average, because, 
first, the fire arose from  the inherent vice of the 
coals shipped by them. This, indeed, was the 
main contention, though there were two other 
subordinate points to be dealt w ith  hereafter. 
M r. Ham ilton suggested tha t i t  was a new point, 
but I  fa il to  see any novelty, or, indeed, any point 
at a ll in  it .  The tru th  is tha t whatever plausi
b ility  existed in  the argument was due to the use 
of a misleading phrase— i.e., “  the inherent v ice”  
of the cargo. The phrase is supposed to be 
justified by what is undoubtedly the fact that the 
coals took fire from spontaneous combustion. 
The phrase was used in  its  proper application by 
W illes, J., where i t  was pleaded as an excuse for 
non-delivery of a furious beast, which, notw ith
standing th a t a ll reasonable means had been used 
by the carrier, broke loose from  its  place of 
confinement and was ultim ately lost to the con
signee, bu t w ithout any default or error on the part 
o f the carrier : (B low er v. G reat W estern R a ilw a y  
Com pany, L. Rep. 7 0. P. 655). So, of course, 
though the expression is in  such a case figurative, 
i t  m ight be used when excusing non-delivery, and 
i t  m ight be applied to anything which by reason of
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its  own inherent qualities was lost w ithout any 
negligence by anyone. I t  is to the credit of the 
parties here tha t on neither side has there been 
any attempt to minimise or to exaggerate the 
facts as they are, but w ith all respect to  the 
learned counsel who argued fo r the appellant, 
the result is tha t i t  is very d ifficu lt to say 
that there is one arguable point of law in 
his favour. I t  is absolutely clear tha t i t  was 
a common adventure, that i t  was fo r the safety 
of all, including cargo and ship, tha t the 
voyage was put an end to at Colombo, and tha t 
measures were properly and prudently taken to 
save both. P r im a  fa c ie , therefore, i t  was clearly 
a case of general average, and, as11 have pointed 
out, i t  is the misleading phrase “ inherent vice”  
which has lent p lausib ility  bu t an absolutely 
fallacious effect to the argument.

W ith  respect to the point under the York- 
Antwerp incorporated section of these rules, upon 
which Channel!, J. decided the case, I  am unable 
to agree w ith him, since i f  the point which I  have 
dealt w ith here is a good one, I  do not see how the 
incorporation of the York-Antwerp rule affects 
the question one way or the other. As to the 
point under the statute, I  agree w ith  the Court of 
Appeal tha t i t  is much too late to raise such a 
point now even i f  there were more in  i t  than I  
th ink  tha t there is. The real answer, however, 
is tha t the statute is not dealing w ith  average at 
all, and this has been in  effect decided long ago 
either upon the words of th is statute or words 
which would have raised the same point in other 
statutes. I  confess myself unable to see any 
novelty in  th is case. I t  is not denied tha t there 
was a common adventure, or tha t there was a 
common danger, tha t there was a sacrifice volun
ta rily  made fo r the common advantage of all, 
and tha t the circumstances show nothing which 
should exempt either party from  the obligation to 
make good the sacrifices made fo r the common 
advantage of both. The judgment of the Common 
trleas in  Johnson  v. Chapm an  (2 Mar. Law. Cas. 
O-S.  404 (1866); 15 L . T. Rep. 70 ; 19 C. B. N. S. 
” 63), delivered by W illes, J. where he states 
the English law to be tha t no one can maintain 
an action fo r a wrong where he has assented 
to or contributed to the act tha t occasioned 
ms loss is undoubtedly good law, but here the 
lacts do not raise tha t question at a ll;  the 
shipowner is a party to taking in  his ship 
the coals, w ith which i t  is assumed tha t both 
Parties are equally fam iliar, and the ir lia b ility  to 
spontaneous combustion, and all the other circum
stances, climate, and quantity, and depths of hold, 
and the peculiarities of the river Hoogly, are 
equally known to both. I  am, therefore, of 
opinion tha t th is appeal ought to  he dismissed, 
with the usual result as to costs.
Lords A s h b o u r n e , M a c n a g h t e n , J a m e s  o f  

■He r e f o r d , and C o l l i n s  concurred.
Judgm ent appealed fro m  affirm ed, a nd  appeal 

dism issed w ith  costs.
Solicitors fo r the appellants, W a lfcn s , Johnson, 

Duhb,' and W hat ton.
Solicitors fo r the respondents, Thomas Cooper 

and Co.

S h x f x m t  Cam*i o i  Ijafoicate.
— ♦ —

COURT OF APPEAL.

Dec. 16 and  17, 1908.
(Before Lord A i .v e r s t o n e , C.J., B u c k l e y  and 

K e n n e d y , L.JJ., and Nautical Assessors).
T h e  S t . P a u l , (a )

C o llis io n  — Vessel approach ing  f a l l in g  snow — 
Sound signa ls f o r  snow— D u ty  to sound— Speed, 
— C o llis io n  R egu la tions  1897, arts . 15, 16, 29. 

N e ith e r a rts . 15 or 16 o f the C o llis io n  R egu la 
tions app ly  to  a steam ship approach ing  f a l l i n g  
snow, b u t good seamanship requ ires her, in  such 
circum,stances, to go a t such a ra te  o f speed as 
to enable her to enter the snow a t a m oderate  
ra te  o f  speed, and to sound fo g  s igna ls before 
en te ring  the snow f o r  the purpose o f  w a rn in g  
vessels w ith in  it .

Q uery, where a vessel in  charge o f  a com pulsory  
p i lo t  is  approach ing fa l l in g  snow, ought the 
m aster to see th a t fo g  s igna ls are sounded ?

A p p e a l  from a decision of S ir Gorell Barnes, P. 
(The S t. P a u l and The G la d ia to r, 11 Asp. Mar. 
Law Cas. 152 (1908); 99 L. T. Rep. 552; (1908) 
P. 320), by which he held the G la d ia to r  alone to 
blame fo r a collision which occurred between the 
G la d ia to r  and the St. P a u l about 2.30 p.m. on the 
25th A p ril 1908 in the Solent off F o rt Y ictoria, 
the wind at the time being north-north-west, a 
strong breeze to moderate gale blowing in  squalls, 
w ith passing snow squalls or flurries, and the tide 
being flood of the force of from two to three 
knots.

The facts are fu lly  set out in the report of the 
case in  the court below (The S t. P a u l and  Ther 
G la d ia to r, u b i sup.). The follow ing is a summary 
of them :—

The case made on behalf of the G la d ia to r  was 
tha t she was heading N. 77° E., was sounding 
her whistle fo r the snow, and was making nine 
knots through the water when those on board her 
saw the S t. P a u l about half a m ile off and bear
ing ahead and a lit t le  on the port bow. As the 
St. P a u l came in  sight those on the G la d ia to r  
heard her sound two short blasts, and she was 
seen to be acting under starboard helm, so the 
helm of the G la d ia to r  was starboarded 30°, and, 
as the St. P a u l continued to come on causing 
risk of collision, the helm of the G la d ia to r  was 
put hard-a,-port to throw her quarter c lear; but 
the St. P a u l w ith her stem struck the starboard 
side of the G la d ia to r  about amidships, doing her 
great damage and causing her to sink.

The case made on behalf of the S t. P a u l was 
that she was on a course of W .  i  S. magnetic, 
and was making about nine knots, when those on 
board her saw the G la d ia to r  about ha lf a m ile off 
and half a point on the port bow. As soon as 
the G la d ia to r  was seen, both engines of the 
St. P a u l were stopped, and almost immediately 
afterwards, the G la d ia to r  having sounded a short 
blast, the helm of the S t. P a u l was put hard-a- 
port, one short blast was blown, and the starboard 
engine was put fu l l  speed astern; and when the 
G la d ia to r  was seen to be acting under a starboard 
helm the port engine was also pu t fu ll speed

V o l . X L , N. S.
(a) Reported by L . F. 0 . Da r b y , Esq., Barrister at-Law.
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astern, but the G la d ia to r  coming on at fu l l  speed 
across the bows ot the S t. P a u l, w ith  her s ta r
board side a lit t le  forward of amidships, struck 
the stem of the St. P a u l doing her considerable 
damage.

On the hearing of the appeal, the appellants 
admitted tha t the G la d ia to r  was to blame fo r 
excessive speed, although she had not been found 
to blame fo r tha t in  the court below; but they 
contended tha t the S t. P a u l was also to blame 
fo r proceeding at too high a speed as she 
approached the snow bank, and fo r not sound
ing any whistle signals as she approached the 
snow.

The follow ing Collision Regulations were 
referred to during the course of the argu
ments :

A rt . 15. A ll  signals prescribed by  th is  a rtic le  fo r  
vessels under w ay  shall be g iv e n : 1. B y  “  steam  
vessels ”  on the  w h is tle  or siren. . . . Th e  words
“  prolonged b last ”  used in  th is  a rtic le  shall mean a 
blast from  fou r to  six seconds’ duration. . . _. In
fog, m ist, fa llin g  snow, or heavy rainstorm s, w hetner by  
day or n igh t, the  signals described in  th is  a rtic le  shall 
be used as fe llow s— v iz . : (a ) A  steam  vessel having  
w a y  upon her shall sound, a t in terva ls  of not more than  
tw o  m inutes, a  prolonged blast.

A r t .  16. Every vessel shall in  a  fog, m ist, fa llin g  snow, 
or heavy rainstorm s, go a t a  m oderate speed, having  
careful regard to  the existing circumstances and condi
tions. A  steam vessel hearing, apparently  fo rw ard  of 
her beam, the fog signal of a  vessel, the  position of 
which is not ascertained, shall, so fa r  as the  c ircum 
stances of the case adm it, stop her engines, and then  
navigate w ith  caution u n til danger of collision is

A rt . 29. N o th in g  in  these rules shall exonerate any  
vessel, or the  owner, or m aster, or crew thereof, from  the  
consequences of any neglect to  carry  lig h ts  or signals, 
or of any neglect to  keep a  proper look-out, or of the  
neglect of any precaution which m ay be required by  the  
ordinary  practice of seamen, or by the  speoial c ircum - 
stances of the case.

The A tto rn ey -G e n era l (Sir W . S. Robson, K.C.), 
B a tten , K.C., and J . G. Pease fo r the appellants.
_On the facts proved and accepted by the court
below i t  was the duty of those on the Si. Pawl to 
exercise the greatest care because whether they 
were on the ir starboard hand side of the channel 
or not at any moment a ship m ight emerge out 
of the snow. [Lo rd  A l v e r s t o n e , C.J. Of 
course a vessel coming up the channel would be 
bound to keep on its starboard hand side ° i  the 
channel.] No doubt but vessels even on the ir 
proper side of the channel may be near m id
channel, and the President has found these 
vessels were near mid-channel, and tha t finding 
must be accepted. There are two points ot 
navigation in  which the St. P a u l is to  blame, 
first, i t  was her duty to sound whistle signals, 
and even though art. 15 of the collision regula
tions does not apply in  terms to her she ought to 
have sounded them under art. 29 ; secondly, she 
approached the bank of snow at an excessive 
speed; i t  is admitted tha t she is not w ith in  
art. 16, but seamanship demands tha t she should 
approach the snow w ith  caution. [Lo rd  A l v e k 
sto n e , C.J.— The M ilanese  (4 A9p. Mar. Law Cas. 
318 (1880); 43 L . T. Rep. 107) is an authority 
which lays down the duty of a vessel approaching 
a fog bank. Arc. 29 requires the St. P a u l to  sound 
whistle signals under the circumstances which 
existed. I t  is said tha t they would not have been

heard, but tha t is un like ly ; i f  the signals had 
been given the collision m ight have been averted. 
The fact tha t the wind was from  the north-west 
would not necessarily prevent the signals being 
heard ahead of the S t. P a u l, and i f  they had 
been heard everyone on the G la d ia to r  would have 
been on the alert and there would have been a. 
better chance of averting the collision. Even i f  
the St. P a u l was under compulsory pilotage the 
duty of the captain was to see that the whistle was 
used. I t  may be tha t the p ilo t has sole control 
o f the speed and navigation signals, but i t  is 
submitted tha t the sounding of fog signals is 
part of the duty of the master and crew :

The B ipon , 6 Notes o f Cases, 245.

As to the general duty of a master to a p ilo t :
The T actic ian , 97 L . T . Rep. 621 ; 10 Asp. M a r.

La w  Cas. 534; (1907) P. 244.

W hat constitutes moderate speed depends on the 
circumstances of each case. Here neither vessel 
correctly understood the manœuvres of the other ; 
those on the G la d ia to r  mistook the course of the 
S t. P a u l, and those on the S t. P a u l mistook the 
signal fo r the snow sounded by the G la d ia to r  to r  
a helm signal. This shows the necessity fo r a slow 
rate of speed under the conditions which prevailed. 
The principles which should regulate the speed 
of a vessel are well stated in  The N o rm a n d ie  (43 
Fed. Rep. 151,156). Excessive speed would have 
a marked effect on the chance of hearing sound 
signals from  an approaching vessel. The onus is 
on the S t. P a u l to ju s tify  her speed and to show 
that the absence of sound signals did not con
tribu te  to the collision :

The Feriham, 23 L . T . Rep. 329 ; 3 Asp. M m . La w  
Cas. O. S. 484 (1870) ; L . Rep. 3 P. C. 212.

Those on the G la d ia to r  had a r ig h t to expect 
a vessel in  the v ic in ity  of the snow to sound 
signals :

The N . Strong, 67 L . T . Rep. 299 ; 7 Asp. M ar. 
Law  Cas. 194 ; (1892) P. 105.

The appellants also argued tha t pilotage was not 
compulsory, but as the decision of the court 
rendered i t  unnecessary to decide the point the 
argument is not reported, but the following cases 
were cited :

Beg. v. Stanton, 8 E . &  B. 445 ;
The E a r l o f A uck land , 5 L . T . Rep. 558; Lush 
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The Assaye, 94 L . T . Rep. 102 ; 10 Asp. M a r. Law  

Cas. 183; (1905) P. 289.

A s p in a ll, K.C., L a in g , K.C., and D un lop , fo r 
the respondents, were only called on to argue the 
po in t as to the duty of the S t. P a u l to  sound her 
whistle as she approached the snow. I t  is said 
tha t the omission to sound the whistle was 
negligence. Even i f  so, the appellants must show 
tha t tha t negligence contributed to the collision, 
fo r there is no statutory presumption of fa u lt 
here ■ bu t the evidence shows tha t those on the 
G la d ia to r  admitted tha t after the vessels saw one 
another there was time to manœuvre, but, un fo r
tunately, the G la d ia to r  did the wrong th ing in  
starboarding :

The Margaret, 52 L. T .R e p . 361 ; 5 Asp. M ar. Law  
Cas. 204 (1884) ; 9 App. Cas. 873 ;

The Sanspareil, 82 L. T . Rep. 601 ; 9 Asp. M ar. 
La w  Cas. 78 ; (1900) P. 267.

B atten , K.C. in  reply.
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Lord A l v e r s t o n e , C.J.— We have listened 
w ith  the closest attention to th is case, and I  am 
sure I  may speak fo r my learned brethren as well 
as myself when I  say we are very much indebted 
to counsel fo r the appellants fo r the ir most able 
arguments. Every point tha t possibly could be 
urged on fact and law has been urged by them in  
support of th is appeal on behalf of the K in g ’s 
ship. Now the appellants are in  th is position, 
tha t they come in to  court adm itting tha t the 
(g la d ia to r  is to  blame. That would have no 
material bearing upon the appeal in  the ordinary 
sense of the word, inasmuch as i t  is quite possible 
that, although the G la d ia to r  is to blame, the St. 
PaiiZ m ight also be to blame; but the importance 
° t  i t  is this, tha t the blame admitted by learned 
counsel on behalf o f the G la d ia to r  is not the 
blame fo r which she has been condemned. I f  the 
blame in  respect of which she has been con
demned had been of the character fo r which 
counsel contends—namely, going too fast, then 
^ery different considerations m ight have arisen ; 
but i t  is very important, especially as there is no 
cross.appeal, to  remember tha t the one finding 
against the G la d ia to r—the one material finding 
g a in s t the G la d ia to r—is tha t she caused the 
collision a fte r the vessels had sighted each other 
by starboarding her helm. I t  is not necessary to 
consider the question of look-out, which may or 
may not have conduced to her improper starboard- 
mg or the question of whether she was r ig h t or 
wrong in  the view she took of the signals which 
were thought to be heard from  the S t. P a u l ; or 
rf® mistake which Captain Lumsden fe ll in to in  
Junking  the S t. P a u l was in  fact starboarding.

be importance of i t  is this, tha t the learned 
Eln 6 bas ^cund, w ith  the concurrence of the 

der Brethren, tha t the two ships saw one 
nother at such a time tha t w ith ordinary care 
na prudence they m ight have manoeuvred so as 
?, ,Pass clear of one another; and I  th ink— 

tough i t  is not necessary to go quite so fa r as 
as practically found—I  should have found 

■3? "  ould have gone clear w ithout any action on 
tb r  8hiP > but the case must he argued upon 
fim Vbasis tha t the Crown do not dispute the 
to ° tth e  learned judge tha t the G la d ia to r  is 
C7 ! . ame f ° r  improper starhoarding. The 

aotoaior was not cast on the ground tha t she 
bn 8 ^?lng too fast, even though she had certainly 
had11),'11 muct‘ th icker weather than the S t. P a u l 

Q been, and I  can readily imagine and believe, 
owing the care w ith  which the K in g ’s ships are 

j. y'gf'ted, tha t i t  may very well have been that, 
Wlthstanding the thickness of the weather, 

n re were circumstances which led to its  being 
goinSSa+^ should go a t the speed she was 
thiss ^  j  ' t t  is sufficient to say tha t nowhere in  
fa of ^ugb rnu t is the G la d ia to r  cast fo r going too
natu n 0re she s’£hted the Sf. P a u l. Now, 
“  I  ^  euough, counsel fo r the appellants say 
b la m n f if ' i  tha t blame, bu t I  adm it the
I  act ^ b t the G la d ia to r  was going too fast, and 
S t p ^ 0;1’ *' le Court of Appeal, to say tha t the 
that oi Was also hlame fo r two reasons: first, 
weatv,„ewas^ oinS t ° °  fast in  the condition of the 
snow n f’ a?^- therefore got in  the proxim ity  of a 
a rat« i >Ua’ w^ c h  there was a ship, a t too high 
that _01 8Peed i abd, secondly, tha t in  approaching 
0Uffbt?°^L c oud ®he did not give the signal she 
bejL c have given to a vessel which m ight have 

ecn w,thm  it.”  Now, w ith regard to the firs t

point, the learned President, w ith the concurrence 
of the E ider Brethren, has found th a t she was not 
going too fast, and I  must say that, apart from 
what happened near when approaching the snow 
cloud, I  should have come to the same conclusion. 
I t  is obvious tha t there were patches of th ick 
weather due to snow, and I  do not myself draw 
much distinction between fog and snow. There 
may be a d istinction from  the po in t of view of 
sound, bu t from the point of view of v is ib ility  I  
should not he disposed to draw much distinction 
between the duty of a ship in  a fog and the duty 
of a ship w ith snow about, because experience w ill 
te ll you tha t heavy snowstorms w ill as completely 
obliterate a ship as fog. Therefore the duty of a 
ship in  the abstract may be quite as high in  snow as 
in  fog. Now, the S t. P a u l had come down South
ampton W ater and passed the Solent Bank, and had 
been seen by the witness Lady Montagu certainly 
not less than two miles off, and had been seen by 
another witness going down at a distance of 
certainly upwards of 500 or 600 yards; and there 
is the evidence of what I  may call the snow 
coming on and passing away—I  have not heard the 
word before, but i t  seems expressive, “  flurries ”  of 
snow. I t  seems to me, therefore, there is no 
reason fo r in terfering w ith  the finding tha t the 
vessel was not travelling too fast. For reasons 
which I  w ill explain in  a moment, I  th ink  i t  is 
abundantly clear that inasmuch as she was not in 
such circumstances as to make i t  out she was 
breaking any statutory rule, i t  is quite impossible 
to say the speed o f ten knots at which she was 
going was a speed which did in  fact contribute 
to the collision. I  say not breaking a statutory 
rule. O f course, i f  we had come to the conclu
sion tha t a ll the time she was in  weather which 
was thick w ith snow, and so was breaking art. 16, 
we m ight have had to consider the question from 
a different point of view. Therefore, I  come to 
the conclusion that, w ith regard to the firs t 
attack which is made upon the navigation of the 
St. P a u l, namely, that she was going too fast in 
the then condition of the weather, the appeal 
fails.

I  now come to a point which I  confess does 
require careful consideration, and i t  has received 
i t  from  counsel fo r the appellants; and we 
have heard what I  th ink  was a conclusive argu
ment in  answer by counsel fo r the respondents. 
Now, the learned judge has found as a fact, 
and I  am not surprised on the evidence he was 
so advised by the E lder Brethren, tha t as a 
matter of seamanship i t  would have been advis
able fo r the St. P a u l to have sounded fog signals 
before the time she sighted the G la d ia to r , having 
regard to the nature of the squall ahead. 
Perhaps I  may be allowed to say I  should have 
come to the same conclusion quite unaided by the 
advice we have received, and I  see no reason for 
differing from  the learned judge in  tha t respect. 
The importance of tha t matter is to consider 
what bearing i t  has upon the decision which 
ought to be given in  th is case. I t  cannot be said 
tha t the learned President was not alive to it, 
because he states the conclusion he came to, on 
the advice of the E lder Brethren, w ith  regard tc 
what I  may call the proper navigation of the ship 
under the circumstances, and he has repeated, in 
emphatic and clear terms, tha t which I  had in my 
m ind before the judgment was read, when he 
says : “  Over and over again we have had cases in
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th is court where a vessel, not herself in  a fog, has 
been blamed because, seeing fog ahead, although 
herself not in  the fog at all, she has not taken 
precaution so tha t her speed shall be moderate 
when she gets in to  the fog.”  I f  one looks at the 
case of The N . S tro n g  (u b i sup.), one of the cases 
referred to, i t  w ill be found that in  tha t case the 
test of good seamanship was applied both to speed 
and to the sounding of signals before the vessel 
got in to a fog. Therefore, as I  was saying, the 
learned President was perfectly alive, i f  I  may 
say so, to the importance of the question. A t  the 
end of the judgment in  The N . S tro n g  (u b i sup.)
I  find these words : “  I  agree i t  is not an in frac
tion  of the rules which refer, in  terms, only to 
what has to be done in  a fog ; but the T r in ity  
Masters are clear that, as a matter of precaution, 
the steamer approaching a th ick bank of fog 
should have eased, and also should have whistled 
to give notice of her position to any vessel which 
the curtain of the fog m ight be concealing ; ”  and 
the judgment of the President shows tha t the 
same rule is to be applied to a th ick snow squall. 
Now, I  th ink  th is is 'o f great importance, and i f  
i t  could have been contended successfully on the 
part of the appellants, or had been contended on 
the pleadings, or could have been contended upon 
the evidence, tha t at the time these two vessels 
sighted one another they were in  such a position 
tha t there would be difficu lty in  the one avoiding 
the other, or tha t the G la d ia to r  would have had any 
difficu lty as to what manœuvres she was to take,
I  should have required fu rther argument before 
coming to the conclusion tha t this vessel, the 
St. P a u l, m ight not be held also to blame. Of 
course I  may put aside fo r the moment the 
suggestion tha t any signals given before the 
G la d ia to r  came in  view would not have been 
heard by the S t. P a u l. W hat is the position ? I  
have gone carefully through the evidence. Both 
vessels pu t the other when sighted at a distance 
of about ha lf a mile. There is no dispute about 
the courses, tha t of the G la d ia to r  being N.77E. 
and tha t of the St. P a u l W. è S. Both vessels 
agree tha t when firs t sighted they were port bow 
to port bow. N o w , where were they ? They were 
in  a comparatively narrow channel, and I  th ink, 
and the President th inks so too, they were both 
in  about mid-channel. Under those circum
stances the obvious duty of the approaching 
vessel was to pass port to port. The starboard 
hand rule would make tha t imperative, there  
fore the G la d ia to r  ought to have ported, She 
has got a large ship s ligh tly  on her port bow, and 
i t  is almost impossible to imagine tha t tha t vessel 
could have been cleared by starboarding. There
fore, i t  seems to me the learned judge was righ t 
where he said : “  There was, as I  have already 
said, not the least d ifficu lty fo r the two vessels 
keeping clear of each other and avoiding collision 
by the exercise of reasonable care. B u t fo r the 
improper starboarding of the G lad ia to r^  there 
would have been no collision at all, in  my 
opinion.”  I  agree w ith  counsel fo r the respon
dents, and in  fact i t  was admitted by the 
Attorney-General, tha t the case orig inally made 
in  the court below by the G la d ia to r  was that she 
starboarded because those in  charge of her 
believed tha t the S t. P a u l was starboarding. 
Under those circumstances, taking the position 
of the vessels when they sighted one another and 
the fact tha t the blow was only at an angle of a

[C t . o f  A f p .

very few points, possibly two, i t  is quite clear i t  
was the starboarding of the G la d ia to r  which, in 
fact, pu t her across the bows of the S t. P a u l, and 
to my mind i t  a ll points to the conclusion tha t 
those vessels could w ith ordinary manoeuvres 
have passed clear of one another. This is not 
like the case of vessels going on crossing courses, 
seeing one another under circumstances of 
difficulty. I t  is a case of vessels in  a narrow 
channel, whose plain duty i t  is under every rule 
to pass port to port, and tha t rule being dis
obeyed in  the state of mind in to which the 
captain of the G la d ia to r  had unfortunately been 
brought.

Now, I  have only to say tha t 1 am quite 
unable to form any conclusion which would lead 
me to th ink  tha t the finding of the President, 
where he says they are of opinion tha t the 
omission to sound fog signals made no difference 
in  the case, and tha t the signals would not have 
been heard, was wrong in  fact. So fa r as we have 
had their assistance, both our assessors th ink  tha t 
tha t judgment is right, and tha t the sounds would 
not have been heard. I t  is sufficient to say there is 
a great deal in  the evidence to support tha t view.
I  have only two other observations to make, 
which I  should like to make because I  recognise 
the importance of th is case and I  do not wish i t  
to be thought tha t I  have gone fu rther in  two 
matters which may come up fo r discussion 
on some future occasion. The firs t is tha t the 
learned judge says: “ I f  such a signal had been 
heard, i t  would only have indicated a steamer 
approaching down the channel, and her exact 
position would not have been ascertained w ith 
certainty before she was sighted.”  I  quite under
stand how tha t expression got in, and, w ith 
regard to the facts of th is case, i t  was a perfectly 
correct observation to make, but I  do not wish 
to be thought to  take the view tha t there may 
not be a duty, an equally imperative duty, on a 
vessel in  the position of the St. P a u l, approach
ing a fog or snow bank, to sound her whistle, 
simply on the ground tha t i t  would only indicate 
a steamer approaching. In  some circumstances 
i t  m ight be of importance to a vessel in  a sim ilar 
position to the G-ladicitov to  know tha t anothei 
vessel was approaching. Therefore, I  do not wish 
to appear to endorse anything which involved the 
view tha t such signals would only indicate a 
steamer approaching. The other point does not 
arise on the judgment, but has been raised in  
argument. Again, I  do not wish to be held to 
express any opinion. I  notice tha t in  the course 
of the argument the learned President indicated 
that i f  counsel fo r the Crown was going to 
contend i t  was the duty of the captain, as dis
tinguished from the pilot, to  blow his sound 
signals, he would require argument to convince 
him of that. I  reserve my opinion upon th a t; I  
am by no means satisfied tha t in  some circum
stances i t  m ight not be the duty of the captain 
to be responsible fo r sound signals as dis- 
tinguished from  the p i lo t ; and i t  m ight be the 
duty of the captain to call the attention of the 
p ilo t to the fact tha t sound signals ought to be 
given. I  have thought i t  rig h t to make these 
observations lest silence should hereafter be 
taken to give consent. W hile  recognising that 
in  many cases the fa ilure to make sound signals 
m ight be sufficient in  such circumstances to make 
a vessel to blame, 1 see no reason fo r interfering

T h e  S t . P a u l .
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w ith what I  understand to be the substantial 
finding of the President in  th is case, namely, that 
these two vessels saw one another at a distance 
at which by ordinary prudence they could have 
avoided one another, and tha t the collision was 
solely brought about by the wrong manœuvre of 
starboarding unfortunately undertaken by the 
G la d ia to r. The appeal must be dismissed.

B u c k l e y , L . J .—I  agree, and have nothing to 
add.

K e n n e d y , L .J .—In  this case there was an 
appeal brought from so much of the judgment 
of the court of first instance as decided tha t 
there was no blame to be attached to the St. 
P a u l. Now, the case so ably presented here was 
that in  two respects there was a case, which had 
not been sufficiently appreciated in  the court 
below, to show tha t the S t. P a u l ought also to be 
held to blame in  respect of the speed at which tha t 
vessel was travelling ju s t before the collision, and 
also w ith regard to the omission of tha t vessel to 
give the signal which i t  was said that under art. 16 
she was bound to give ; or, a t any rate, i f  i t  was 
not given under art. 16 i t  was said tha t neverthe
less as a matter of good seamanship i t  was 
negligent on the part o f those on the S t. P a u l 
not to give the signal, and on tha t ground also 
she ought to be held to blame. Now the case, as 
j t  seems to me, may be put in  a few words. 
1 here can be no ground fo r holding the S t. P a u l 
to blame, reversing the decision below, unless i t  
pan be shown, i f  there is no statutory provision 
involved, tha t there was a breach of good seaman
ship which either caused or materially contributed 
to the collision. W ith  regard to the question of 
speed, I  desire to add nothing to what the Lord 
Lnief Justice has said. I t  seems to me I  can 
only say this, tha t there was perfect justice in  the 
decision in  the court below, tha t in  the circum- 
stances there was no improper speed on the part 
o f the St. P a u l.

The more difficult question was tha t o f sig- 
alhng, especially upon the finding of the learned 
lesident tha t there was, as a matter of good 

eatnanship, a position in  which i t  would have 
pen at any rate rig h t fo r th is vessel to  have 

given fog signals or signals such as would be given 
y whistling a long blast as she was approaching 
e. snow flurry, which veiled the approaching 

tl]UfS6r ^rom her observation ; and I  myself hope 
at nothing w ill be drawn as an inference from 

a 0 decision in  th is ease tha t i t  is not the duty of 
fo V6f S?v aPProa°hing anything in  the nature of 
with ra‘n> or snow, which may hide a ship

n which the ship outside may come into
_4.w ° ?  unless the ship inside the veil is warned
tre i f ^ ' 8 u°t. the duty of tha t vessel outside to 
„■ otherwise than as a duty in  good time to 
culav.Warn^ g . to the hidden ship. In  th is pa rti- 
qupoi-08'80^ 1' i® impossible to find—i t  not being a 
the v ° n t te  statute—of presumption against 
thnap8886* w“ i°h omits to give the signal—that 
®uccJff? rei\ enting the G la d ia to r  are entitled to 
that tv, 111 their arguments unless they can show 
aCf n,.i,e omission to act did contribute to i f  not 
opin ir,^ the collision; and in  that, in  my
in  tv,„ ’ they have entirely failed, as they failed 
evidenf.Q° Ptw °n the President. In  fact, the 
was ir, i, ■ t-" apt am Lumsden is this, tha t there
opinion o f8t i ° P œion’ a,nd 1 presume also in  the 

t the officer who assisted in the manœuvre

of starboarding, an actual starboarding on the part 
of the vessel which was approaching. They do 
not say that i f  they had kept the ir course there 
would have been no co llis ion; on the contrary, 
as I  understand it, the case, pu t forward on behalf 
of the cruiser through the witnesses was that i f  
nothing had been done the two vessels would have 
gone clear port to  p o r t; but i t  was thought on 
the cruiser tha t they saw the S t. P a u l starboard
ing. Therefore they were not brought by the 
absence of a sound signal from the S t. P a u l into 
the position of a vessel placed in  a d ifficu lty; 
certainly not in to  the position of a vessel which 
unless i t  acts w ill have a collision. They were 
not pu t in  the position of a vessel whose com
mander thought they would have a collision 
unless he did something, but they were in  the 
position of a vessel whose commander, having an 
opportunity of deciding, unfortunately decided 
wrongly. Whatever was the cause of the mistake, 
there was a mistake in  fact. There was no star
boarding of the S t. P a u l, and the error was one 
which was the sole cause of the collision ; and 
i t  was not an error induced or contributed to by 
the absence of the signal. I  agree also entirely 
w ith  what the Lord  Chief Justice has said with 
regard to the matter last mentioned in  his judg 
ment, as to the indication to a vessel approaching.

Solicitor fo r the appellants, The T reasury  
S o lic ito r.

Solicitors fo r the respondents, Thomas Cooper 
and Co.

Bee. 14, 15, 16, 1908, and M a rch  18, 1909.
(Before K e n n e d y , L.J., S ir J. C. B ig h a m , 

President, J oyce , J., and E lder Brethren.)
T h e  K ir k w a l l , (a)

C o llis io n — Steam ship  an d  s a ilin g  vessels m eeting  
— D u ty  o f  s a ilin g  vessel to keep her course and  
speed— D u ty  to s tand  by— C o llis io n  R egu la tions  
1897, a rts . 20, 21 — M erch a n t S h ip p in g  A c t  
1894 (57 &  58 V ie t. c. 60), s. 422.

A  steamship on a course o f  about east by n o rth  
was m eeting a s a ilin g  vessel heading  about west 
s a ilin g  fre e , the w in d  being f ro m  the n o rth  east. 
The two vessels were approach ing  n e a rly  end on 
and  a c o llis io n  occurred, the s ta rboard  side o f 
the steam ship about am idsh ips  s t r ik in g  the 
stem o f  the s a ilin g  vessel, the angle o f  the blow  
being about fo u r  p o in ts  lead ing  fo rw a rd  on the 
steamship. S h o rtly  a fte r  the co llis io n  the s a il
in g  sh ip , w h ich  had received some damage 
fo rw a rd , proceeded on, an d  the steam ship sank, 
a l l  her crew b u t two being drowned.

H e ld  (a ffirm in g  the decision o f  the A d m ira lty  
C ourt), th a t the s a ilin g  sh ip  was alone to blame 

f o r  a lte r in g  her course, and  th a t there was no 
evidence on w h ich  the cou rt cou ld  f in d  the 
steam ship to blame f o r  n o t revers inq her engines 
sooner.

H e ld , fu r th e r ,  th a t on the fa c ts  as fo u n d  i t  was 
unnecessary to consider w hether the s a ilin g  sh ip  
had been g u i l ty  o f  no t s ta n d in g  by in  breach o f 
sect. 422 o f the M erch a n t S h ip p in g  A c t 1894.

A p p e a l  from a decision of S ir Gorell Barnes,
President, by which he held the owners of the
sailing ship T asm an ia  alone to blame fo r a colli-

( a )  R eported by L . F . C. D a b b y , Esq., Barriater-at-Law.
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sion which occurred between the ir vessel and the 
steamship K ir k w a ll .

The appellants, p la in tiffs in  the court below, 
were the owners of the sailing ship T a s m a n ia ; 
the respondents, defendants and counter-claimants 
in  the court below, were the owners of the steam
ship K irk w a ll.

The case made by the p la in tiffs in  the court 
below was tha t shortly before 12.10 a.m. on the 
6th Aug. 1908 the Tasm ania , an iron four-masted 
barque of 2083 tons net and 2238 tons gross 
register, was, w hilst on a voyage from  Hamburg 
to Wallaroo, Australia, laden w ith  a cargo of coke, 
in  Heligoland Bay, N orth  Sea, about seventeen 
miles west of Borkum L ightship. The weather 
at the time was dark and clear, the wind north 
east, a fresh breeze, and the tide flood of un
known force’. The T asm an ia  was heading west 
magnetic, sailing free under a ll p la in sail, 
making about six to  seven knots an hour. The 
regulation sidelights fo r a sailing ship under way 
and a stern lig h t were being duly exhibited and 
were burning brightly, and a good look-out was 
being kept on board her. In  these circumstances 
those on board the Tasm an ia , observed the white 
lig h t of the K ir k w a l l  distant five or six miles, and 
bearing about a point on the port bow. This lig h t 
was carefully watched, and in  a short time the 
red lig h t and then the green lig h t of the K ir k w a l l  
came into view on about the same bearing. The 
T asm a n ia  always kept her course, and the 
K ir k w a l l  continued to approach, alternately 
shutting in  both her side lights u n til she had got 
very close to the Tasm an ia , s til l on about the same 
bearing, when she shut in  her red lig h t as i f  under 
a hard-a-starboard helm, and, coming on at fu ll 
speed w ith  her starboard side about amidships, 
struck the stem of the Tasm an ia  a heavy blow, 
and continuing on under a hard-a-starboard helm, 
again struck her port bow and continued on u n til 
she got round under the T asm an ia ’s stern, and 
on to her starboard quarter and apparently went 
away. B y the force of the collision the head of 
the T asm a n ia  was brought in to  the wind w ith 
the sails aback; she was found to be leaking badly 
in  the port bow, and in  about twenty minutes she 
was put on a course fo r the Downs, no lig h t or 
signal being seen or heard from  the K ir k w a ll.  
Those on the T asm an ia  charged those on the 
K ir k w a l l  w ith  not keeping a good look-out, w ith 
neglecting to keep out of the way of the 
T asm an ia , and w ith  neglecting to slacken the 
speed or stop and reverse the engines of their 
ship. The case made by the defendants and 
counter-claimants in  the court below was tha t 
shortly before 11 p.m. on the 5th Aug. 1908 the 
K ir k w a l l ,  a steel screw steamship of 1652 tons 
net and 2582 tons gross register, 300 feet long, 
fitted  w ith  engines of 225 horse power nominal, 
and manned by a crew of twenty-two hands a ll 
told, was whilst on a voyage from  Huelva to 
Hamburg w ith a cargo of copper ore in  the N orth  
Sea between Terschelling Bar and Borkum F la t 
Lightships. The wind was easterly, fresh, and the 
weather was fine and clear. The K ir k w a l l  was 
steering a course of about E. by N . magnetic, 
and w ith engines working at fu l l  speed was 
making about seven and a ha lf knots. The 
regulation lights, including the additional mast
head lig h t and a stern ligh t, were being duly 
exhibited and were burning brigh tly , and a good 
look-out was being kept on board her. In  these

circumstances the T asm an ia , when approaching 
the K ir k w a l l  in  a position to pass a ll clear star
board side to the starboard side, altered her 
course, and w ith her stem and port bow struck 
the starboard side of the K ir k w a l l  about amid
ships a heavy blow, causing her to founder shortly 
after. The chief officer and the boatswain of 
the K ir k w a l l  were picked up by a Hamburg tug 
about 8.30 a.m. on the follow ing morning, but the 
rest of the crew, which included the whole of the 
watch on deck, were drowned.

Those on the K ir k w a l l  charged those on the 
T asm an ia  w ith sailing away after the collision 
w ithout rendering, or attempting to render, any 
assistance; w ith not keeping a good look-out; 
w ith fa iling  to keep the ir course; and w ith 
improperly starboarding.

The follow ing collision regulations and section 
of the Merchant Shipping A c t 1894 were referred 
to during the course of the case :

A rt.  20. W hen a steam vessel and a sailing' vessel are 
proceeding in  such d irections as to  invo lve  r is k  o f 
co llis ion, the steam vessel sha ll keep oa t o f the  way of
the  sa iling  vessel.

A r t .  21. W here by  any o f these ru les one o f tw o 
vessels is  to  keep ou t o f the w ay, the o ther sha ll keep 
her course and speed. Note.— W hen, in  consequence of 
th ic k  weather, o r o the r causes, such vessel finds herself 
so close th a t co llis ion cannot be avoided b y  the action 
o f the  g iv ing -w ay vessel alone, she also sha ll take  such 
action  as w i l l  best aid to  ave rt collis ion.

A r t .  22. E ve ry  vessel w hich is  d irected b y  these ru les 
to  keep ou t o f the way o f another vessel sha ll, i f  the 
circum stances o f the case adm it, avo id crossing ahead 
of the  other.

A r t .  23. E ve ry  steam vessel w hich is  d irected by 
these ru les to  keep ou t o f the  way o f another vessel 
sha ll, on approaching her, i f  necessary, slacken her speed 
or stop o r reverse.

A r t .  29. N o th in g  in  these ru les sha ll exonerate any 
vessel, o r the  owner, or master, o r crew thereof, from  
the consequences o f any neglect to  c a rry  lig h ts  o r 
signals, o r o f any neglect to  keep a proper look-ou t, or 
of the neglect o f any precaution w h ich  m ay be required 
b y  the  o rd ina ry  p ractice o f seamen, o r by  the  special 
circum stances o f the case.

Merchant Skipping A c t 1894 (57 & 58 Y ict.
C. 6 0 ) :

Sect. 422 (1). In  every case of co llis ion between tw o  
vessels, i t  sha ll be the du ty  o f the  m aster o r person in  
charge o f each vessel, i f  and so fa r  as he can do so w ith  
ou t danger to  h is own vessel, crew, and passengers ( if 
any) («) to  render to  th9  o ther vessel, her master, crew, 
and passengers ( if  any) such assistance as m ay be p rac
ticab le  and m ay be necessary to  save them  from  any 
danger caused by the co llis ion, and to  stay by  the other 
vessel u n t i l  he has ascertained th a t she has no need of 
fu r th e r assistance; and also (6) to  give to  the master 
o r person in  charge o f the  o ther vessel the name of his 
own vessel and o f the p o rt to  w hich Bhe belongs, and 
also the names of the  po rts  fro m  w hich she comes and 
to  w hich she is bound. (2) I f  the master o r person in  
charge o f a vessel fa ils  to  com ply w ith  th is  section, and 
no reasonable cause fo r such fa ilu re  is  shown, the  c o lli
sion sha ll, in  the  absence o f proo f to  the  con tra ry , be 
deemed to  have been caused by  h is  w ron g fu l aot, 
neglect, o r default.

A s p in a ll, K.O. and A . E . Nelson  fo r the p la in
tiffs .—The steamer is alone to blame. The 
charge of not standing by is not supported by 
the evidence.

L a in g , K.C. and D . Stephens fo r the defen
dants.—The charge of not standing by is made
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out. The duty placed on the master of the 
Tasm an ia  is clear, in  so fa r as he can stand by 
w ithout danger to his own vessel he is bound to 
do so u n til he has ascertained tha t the other 
vessel has no need of assistance. The evidence 
shows tha t his vessel was in  no kind o f danger, 
and he neglected to obey the clear provisions 
of the statute. He has shown no reasonable 
cause fo r his failure, and so the collision is to 
be deemed to be caused by his default, and the 
burden of proving i t  is not his fa u lt is on his 
ship, the Tasm ania .

Nelson  in  reply.—There was no breach of the 
statute. The evidence shows tha t those on the 
Tasm an ia  were apprehensive as to the effect of 
the collision on the ir vessel and thought they 
were in  danger. No case has been cited in  which 
a sailing vessel has been held to blame fo r not 
standing by after a collision. In  th is case there 
is no evidence tha t the steamship fired a rocket 
or made any distress signal, and tha t is a 
sufficient and reasonable cause fo r the fa ilure to 
stand by, i f  there was any failure.

The P r e s id e n t .—T he collision in  th is case 
took place about m idnight on the 6th Aug. 1908, 
roughly speaking, about seventeen miles to the 
west—perhaps a lit t le  to the southward of west— 
of the Borkum Lightship, and the p la in tiffs ’ 
vessel was damaged—not much, but damaged on 
te r  port bow and stem in  the manner which has 
teen described by the surveyor, and is shown in 
the photographs pu t in. The defendants’ vessel 
sank shortly afterwards, and everybody on board 
te r  was drowned w ith the exception of two 
persons, one of whom was the chief officer, Mr. 
-Thomas Jones, and the other the boatswain. 
Hoth were below at the time, and so they can 
throw no lig h t whatever on the manœuvres of 
their own vessel or what was seen w ith regard to 
the other vessel before the collision ; and the 
difficulty that I  feel in  dealing w ith this case—a 
ease of a most disastrous character both in  regard 
to the loss of property and the unfortunate loss of 
“ e;—is tha t we have not had the advantage of 

seemg any witness who can throw any lig h t upon 
what took place as these vessels were approaching 
each other. I  say tha t because so fa r as the 
Plaintiffs are concerned their witnesses have been 
examined p rio r to tr ia l, and I  must say i t  would 

ave been a very great advantage i f  we 
ad seen them, and secondly, because a ll the 
©tendants’ witnesses who were on deck were 
towned. So, in  dealing w ith th is case one has 

consider i t  under very difficult circumstances 
d to be guided a great deal by those facts which 
e can find w ith  any real certainty, and, of 

x urse, partly  by what has been stated by those 
of i esses we have seen, together w ith the evidence 
t • Yi0f\e witnesses who were examined before the 
rp,a ' What are the broad features of the case ?
, aPpear to be these: The T asm an ia  is an 

r  . , tour-masted barque of 2238 tons gross 
A w  r  an<\  s^ e was bound from  Hamburg to 
thiY. ^ 1  w itb a cargo of coke and a crew of 
tj, , ^  bands a ll told. She had le ft Hamburg 
io ir,û? °În in^ ' *  d° n° t  know whether the captain 
offin a i / r 6 r ^bere, but apparently the chief 
Btatoa’ • joined her at Hamburg, and he
ber f ln  evidence tha t a ll the crew joined 
Wev» tler,e' They were a fresh crew, and so they 

only out a few hours when th is disaster

happened. A t  the tim e these two vessels 
were approaching each other the T asm an ia  was 
heading W. magnetic, w ith  the wind about N.E. 
and therefore, as the wind was four points abaft 
the beam, on the starboard side, she was sailing 
free. She was under a ll plain sail, making six to 
seven knots, and her lights were burning properly. 
That states the condition in  which she was shortly 
before the collision. The K ir k w a l l  was a steel 
screw steamer of 2582 tons gross register, and she 
was manned by a crew of twenty-two hands all 
told, and was in  the course of a voyage from 
Huelva to Hamburg w ith a cargo of copper ore. 
She was proceeding on a course of E. by N . mag
netic, and making between seven and eight knots. 
That, I  suppose, is practically her regular speed. 
Now, the firs t th ing to notice is that, having 
regard to the locality where th is collision took 
place—namely, between the Terschelling Bar 
L ightship and the Borkum F la t L ightsh ip— 
nearer the la tte r than the former—one would 
expect to find, as the one vessel was coming from 
Hamburg and sailing free, so tha t she could keep 
any course practically she wanted to in  the way 
of coming to the southward and westward, and 
the other vessel was a steamer proceeding to 
Hamburg, tha t these two vessels were on very 
nearly opposite courses passing the two lightships, 
which were visible when w ith in  range. I t  was 
clear weather. Accordingly we find in  the evidence 
tha t the sailing vessel was sailing W., and the 
steamer was steering E. by N . On tha t statement 
there is only a point between the two courses from 
being exactly opposite to each other—and when 
I  say tha t I  do not mean tha t those two vessels 
kept mathematically upon those two courses. 
Now, the p la in tiffs ’ case is tha t from firs t to last 
after those on board had made out the K ir k w a l l  
the helm of the T asm an ia  was never altered, and 
tha t the collision was caused entire ly by a very 
large alteration of course on the part of the 
K ir k w a ll .  The master of the p la in tiff vessel 
gave an account of how he firs t made out the 
lights of the K ir k w a ll ,  and how he went below to 
consult his chart, and how he came up again. 
When he took up the story after he came up 
again, he spoke about the steamer showing her 
masthead and red and green lights alternately. 
Then he proceeded to state as fo llow s.—“  And 
did she get close P Yes;and a ll a t once she shut 
in  her red lig h t and opened her green broad up.— 
How close was she when she did that, could you 
judge P I  could not say.— We know i t  is a 
matter of time. Was she close, or what ? She 
was three-quarters of a mile, or something like 
that.—When she made tha t last alteration ? I  
could not judge; I  was standing by the man at 
the wheel then.—When she opened her green 
lig h t what happened P She was s till on the port 
bow.—W hat happened P She altered her course to 
cross our bows.—W hat happened? D id  the 
collision take place P Yes ; he opened his green 
lig h t and we went righ t in to  him .—W hat interval 
of time do you th ink  there was from the time 
when he opened his green lig h t and the collision P 
About three minutes.”  He had previously 
stated, I  th ink, tha t these lights were seen about 
a. point on the port bow, bu t a lit t le  fu rthe r on in  
his evidence he stated this “  Do I  understand 
tha t the steamship that collided w ith you was 
broader, when you saw her, than a point 
on your port bowP W ell, the closer he was
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getting to us the more he would broaden up. I  
would not like  to say exactly to a point on the bow. 
—W hat was the broadest you ever saw the 
steamer tha t collided w ith you ? Two points I  
should th ink.—When was tha t ? Just before he 
shut in  his red ligh t. P rio r to that you were red 
to red ? Red to red, yes.”  That is a statement 
of what he saw and how he said the steamer 
acted at the distance or about the distance or 
time before the collision to which I  have referred. 
Then he gives an account of how the two vessels 
were heading at the time of the collision, and he 
said tha t at tha t time his ship’s head was west 
magnetic—tha t is to say, he had not altered his 
course at a ll—and tha t the steamer’s heading was
N .W . About tha t he is quite emphatic. He is 
asked: “ You do not m ean that, do you, N .W . ? 
N .W .—N ot N.E. ? No, N .W .—I f  she was bound 
up to the Elbe or the Weser she must have 
gone r ig h t round under a starboard helm ? 
Yes, r ig h t under a starboard helm.—About 
twelve points ? Twelve points about,—Do you 
th ink  th is steamer tha t collided w ith you altered 
about twelve points P Yes.”  Now I  wish to refer 
to  the evidence of two other witnesses about the 
position of the vessels at an earlier time 
than the moment of collision. They are the mate 
(Mr. Sleggs) and the second officer (Mr. Chapman). 
The former said, in  the course of his evidence, 
th is :—“  W hat I  want to get at is th is : W hat was 
the broadest on your port bow that this vessel 
gotP A  point.—That was the broadest she ever- 
got P Yes.—Was that jus t before she shut out 
her red lig h t P Yes.-—Now I  want to  know how 
fa r she was from  you when she got the broadest— 
when she shut out her red lig h t P A  quarter of a 
mile I  should say.—A  point off and a quarter of a 
m ile off and then she shu to ff her red? Yes.”  
M r. Chapman, in describing what;he had seen at 
firs t was asked- th is :—“  And what was the next 
th ing  you noticed ? The next th ing  I  noticed 
was, when she was w ith in  four or five ships’ lengths 
from  us she altered her course, hard a-starboarded 
her helm, opened her green ligh t, and she crossed 
our hows.”  And the position in  which she was 
stated by him  fu rther on as follows : “  When you 
firs t saw the green lig h t of the other ship, I  
understand you said i t  was brought on your bow. 
I  want to know what you mean. Do you mean 
broad on your bow or nearly ahead P I t  would be 
nearly ahead.—That is when you firs t saw her 
green lig h t?  Yes.—How fa r was she off? A t 
tha t time she was not any more than three ship’s 
lengths from  us when she altered her course. 
You said before tha t she was four or five lengths 
off when she altered her course. W hich is 
correct P W ell, I  cannot estimate as to 2ft. or 3ft. 
a t n igh t time.—You mean she was quite close 
to you P She was close to us, very close to us.”  
Having stated the way in  which those three 
persons say th is vessel was approaching, le t me 
ju s t refer to  the evidence which shows what the 
angle of the blow was—the evidence of Mr. 
Bourne, who saw the barque afterwards. P rac ti
cally he takes the same view of the angle as the 
master of the p la in tiffs ’ ship, who makes the 
angle out to  be about four points from rig h t 
angles leading forward. Having regard to the 
evidence from  the p la in tiffs ’ vessel, the evidence 
o f the surveyor, and the evidence of the photos, 
which show the damage found on the port bow of the 
T asm a n ia , I  th ink  the angle must have been very

much what I  have stated—namely, something 
like four points. Now, the firs t general remark 
which I  have to make is this, tha t i f  the plain
tiffs ’ vessel had never altered her course at all, 
and the defendants’ vessel had altered something 
like twelve or eleven points— which i t  is necessary 
she should have done in  order to produce tha t 
angle, on the assumption tha t the p la in tiffs ’ vessel 
was s til l keeping her heading of west—i t  follows 
almost as a matter of course tha t the defendants’ 
vessel was broader on the port bow of the 
T asm an ia  before she, the defendants’ vessel, 
commenced tha t manœuvre. Two observations 
result from  that. In  the firs t place, tha t w ill not 
f i t  the p la in tiffs ’ story, because the ir story is tha t 
the other vessel was very nearly ahead, or very 
s lightly  on the port bow. The second observation 
is tha t th a t is an extremely improbable th ing  to 
expect, because, i f  a steamer was broad out on 
the port bow of a vessel in  tha t locality, and was 
desirous of getting to Hamburg, i t  is not like ly 
3he would starboard to the extent of eleven or 
twelve points, apparently only fo r the purpose of 
following up and h ittin g  a sailing ship a severe 
blow. I t  is not only improbable but impossible, 
i f  once one starts w ith the view tha t there is 
anything like a correct representation by the 
p la in tiffs ’ witnesses of the position of the vessels 
when firs t approaching each other, for i f  the 
steamer was on a very nearly opposite course and 
was approaching on tha t course, such an amount 
of alteration as is put on the steamer by the 
p la intiffs would inevitably take her r ig h t away 
to the north of the sailing ship, fa r away clear 
of any possibility of collision ; in  other words, 
the distance at which she would have to act to 
produce such an amount of alteration would 
be such tha t there would be no possibility 
of her coming in  contact w ith the sailing 
ship. To my mind i t  is practically an impossi
b ility  fo r the collision to have happened in  the 
way the pla intiffs say i t  did. W hat is the result P 
To my mind i t  is this, that the p la in tiffs ’ story 
cannot be accepted as a true representation of 
what happened, and tha t the angle of the blow, 
which is not in  conflict at all, must have been 
produced by alteration both on the part of the 
steamer and on the part of the sailing ship— 
and i t  must have been a very substantial altera
tion  to produce such a blow. On that point the 
E lder Brethren are entirely in  accord with me. 
Indeed I  do not th ink  i t  is possible to take a 
different view on the courses and the admitted 
angle of the blow. Then the question comes to 
be this : To what extent did these vessels alter, 
and, i f  there was alteration on the part of the 
sailing ship, what would have happened i f  there 
had been no such alteration ? According to the 
view which I  take of th is case both these vessels 
must have altered substantially, probably at a 
tim e when the vessels had each other very nearly 
ahead. I  th ink  i t  is not too much to say that there 
was very nearly the same alteration on both vessels, 
and I  th ink  i t  follows as a matter of course 
from  tha t tha t i f  there had been no alteration on 
the part of the sailing ship this collision would 
never have happened. This is the view which I  
have reached by inferences from certain facts 
which I  have stated, and of course i t  is a conclu
sion which is entirely inconsistent w ith the state
ments of the officers of the p la in tiffs ’ vessel, though 
not inconsistent w ith  some of the evidence.
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When one turns to the evidence of the seamen on 
hoard the sailing vessel one finds there is a 
certain amount of conflict between their evidence 
and tha t of the master, because the man on the 
look-out, a man named Martansen, who was on 
watch from  m idnight t i l l  four o’clock, said th is : 
“  I  stayed on the forecastle. A t the time of 
the collision ? A t the time of the collision, too.— 
You would not know your heading, but was your 
vessel on her course P On her course at the 
time she struck. I  could not te ll you that.— 
You do not know how your vessel was heading? 
I  know how she headed, because she luffed up 
to the wind.—W hat effect had the collision 
when the vessel struck you on your vessel’s head P 
I  do not understand exactly what you are asking 
me about.—Before the collision4 was your vessel 
sailing or what ? She was sailing.—A fte r the 
collision was she sailing ? No. She was back 
sailing fo r a lit t le  time. I  believe the man at the 
wheel luffed her.—You do not know one way or 
the other. You found she was up in  the windp 
Up in the wind.”  That, of course, is not incon
sistent w ith what took place afterwards, and 
therefore is not in  direct conflict with the evidence 
of the officers. I t  may be this man was ta lking 
about what took place afterwards, but I  do not 
th ink  tha t was so w ith regard to what was said 
by the next witness, the man at the wheel. He 
was asked:—You remember the collision taking 
place ? Yes, I  do.—A t the time the collision took 
place were you on your course or not ? 1 was on 
my course. I  see the lig h t so close tha t I  had to 
strike him. I  put my wheel round and she 
came up in the wind.—That was at the last 
moment ? That was when she was from here 
to there (pointing) about five to ten yards— 
because I  bad lights r ig h t on both sides.—D id 
anybody give the order or did you do i t  yourself ? 
The captain to ld me to lu ff — to put her helm 
down.— Was that just when you struck her P Just 
before she struck us.—When she was five or ten 
yards away? Yes. That would have no effect 
on the steering of the ship.”  Then, in  cross- 
examination, he is asked:—I  should very much 
doubt any officer giving an order to lu ff when 
vessels were five to ten yards apart, but in  cross- 
examination the witness says th is :—“  You got 
an order before the collision ? I  had an order to 
l° f f .—The captain gave you tha t order P I  could 
not say. The second officer gave me a hand to 
Jeff, because I  could not lu ff so quick to get the 
helm hard down. I  only wanted to know who gave 
the order p The captain.—D id you lu ff her up p 
We luffed her up, but tha t had no effect.—You 
got the helm r ig h t over ? Yes. I t  does not take 
more than a minute to get i t  over.—You got i t  
nver by the time you struck P N ot quite.”  Now, 
tha t is an absolute contradiction, so fa r as i t  goes, 
° t  the evidence given by the master and officers, 
and when I  find that the story won’t  work as told 
fi p la in tiffs ’ principal witnesses, and when I  
nnd that there is th is difference on a very vita l 
point in  the evidence of the p la in tiffs ’ witnesses,
7̂, m ink i t  is not unreasonable to take the view 
that i t  is impossible to rely on the evidence given 
°n behalf of the plaintiffs, tha t the sailing vessel 
was kept upon her course righ t up to the last 
moment, especially when one remembers that, i f  
., atn r igh t in  the view I  have taken, i t  would 

en have been impossible fo r th is collision to 
have taken place.

V o l. X I. , N. S,

I  find as a fact tha t the sailing ship did not 
keep her course, and tha t the alteration which 
she made, whatever i t  amounted to, was such 
tha t but fo r tha t alteration the collision never 
would have happened. O f course tha t does not 
quite end the case; because a sailing ship or 
any vessel tha t is bound to keep her course, 
in  considering what she has to do w ith regard 
to another vessel which is bound to keep out 
of her way, comes under art. 21 of the rules, 
which provides tha t “  Where by any of these 
rules one of two vessels has to keep out of the way 
the other shall keep her course and speed.”  To 
tha t rule there is an im portant note, which says : 
“  When in  consequence of th ick weather, or 
other causes, such vessel finds herself so close 
tha t collision cannot be avoided by the action of 
the giving-way vessel alone, she shall take such 
action as w ill best aid to avert collision.”  That 
rule is very carefully expressed and must be 
adhered to as closely as its provisions require; 
and in  order that the vessel which has to keep 
her course should act she must wait u n til i t  is 
reasonably clear that the other vessel cannot by 
her own action alone avoid the collision. I t  is 
always necessary, in  considering tha t somewhat 
difficult duty which is cast on the vessel which has 
to keep her course, not to press the rule so tig h tly  
as to leave no latitude fo r judgment on the part 
o f the vessel which has to keep her course. 
Distance is a difficu lt th ing to estimate, and action 
of coui-se must be taken at a time when i t  is 
possible there is some doubt, but i t  cannot 
be taken prior to a time when the other vessel 
can by any reasonable action avoid the collision. 
So, in  a case of this kind, one of the principal 
elements is how fa r these vessels were apart when 
the steamer acted, and was that action taken at 
such a time tha t up to tha t time and beyond the 
sailing ship ought to have kept her course, having 
regard to the fact tha t very s light alteration 
would take the steamer clear of the sailing ship. 
Now, that is a difficult question, but I  th ink  i t  is 
quite obvious tha t when the blow is considered as 
being at the angle stated the sailing vessel and 
the steamer must have been a considerable dis
tance apart to allow of any such angle being 
produced by the action of one or the jo in t action 
of bo th ; and I  have already said I  am perfectly 
certain tha t i f  the sailing vessel had not acted at 
all, the steamer would never have gone near her. 
M y view is tha t i f  one tries to calculate i t  out, 
one comes to the conclusion that the sailing 
vessel acted long before i t  was necessary, a,nd 
tha t the steamer could up to a much later period 
have avoided the collision without the slightest 
difficulty. W hat I  th ink is the probable explana
tion of th is case is tha t the sailing vessel was 
fa lling  off and coming to, and the steamer was 
not keeping a mathematically straight course, 
and very like ly the steamer may have had 
glimpses of the green lig h t of the sailing vessel, 
and then may have starboarded, because a tr if lin g  
starboarding would have avoided the collis ion; 
and whilst she was in  the act of doing tha t the 
sailing vessel acted at the same time, and acted 
w ith considerable helm ; and that the sailing 
vessel must have kept her way fo r some time, and 
the speed she had on her, to lead to what the 
surveyor, M r. Bourne, said was the inference 
to draw from the damage — namely, that the 
steamer had come a ft on the Tasm ania  ; in  other

2 A
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words, tha t the Tasm an ia  was moving a lit t le  
faster than the steamer at the time of the collision. 
M y judgment is tha t the sailing ship is alone to 
blame.

A fte r what I  have said the statute does not 
trouble me, but I  do not intend to leave this case 
w ithout saying a few words w ith  regard to the 
charge of not standing by. Sect. 422 of the 
Merchant Shipping A c t provides th a t: [H is  
Lordship read the section and continued :] The 
defendants say tha t the p la in tiffs ’ vessel failed to 
comply w ith tha t section. The evidence about 
that requires to be shortly referred to, because the 
defendants say tha t apart from  dealing w ith the 
case upon the facts, as I  have already dealt w ith 
it, i f  the facts are applied to this section there 
was no reasonable cause fo r fa iling  to render 
assistance and to stand by, which i t  is said 
the p la in tiffs ’ ship in  fact failed to do in  
th is case, and tha t the p la intiffs have not 
proved the contrary, and therefore the collision 
must be deemed to be caused by the wrongful 
act, neglect, or default o f the p laintiffs. That 
only puts a burden of proof upon the p la in
tiffs. I f  they prove tha t the collision was not due 
to their wrongful act, neglect, or default, tha t 
section is got rid  of, and as I  have already said i t  
is not absolutely necessary to apply i t  fo r the 
reasons I  have already given ; but i t  is desirable 
one should touch upon the point, because i t  has 
been very much discussed in  the case, and I  want 
to refer shortly to the evidence about it. 
The evidence, therefore, of these three persons 
is to th is effect, tha t no sound or signal or any
th ing  was heard from the steamer, and tha t they 
assumed from what they saw tha t she had gone 
r ig h t away on her course. The evidence of the 
seamen is not exactly in  accordance w ith that. 
Anderson, A.B., said this : “  D id  she stop there ? 
No, she went r igh t round on the starboard 
quarter.—She came on your starboard quarter ? 
Yes, and then the lights went out except the one 
white light, and then she went on and disappeared 
at once.—The white lig h t disappeared ?— Yes, i t  
went o n .— The steamer went on? Yes.—You 
thought she was going away, did you, or what did 
you th ink ? I  thought she went down, sank.— 
How far away was she from  you ? N ot so very 
fa r —D id she"show any signals P No, no signals 
at all.—And sounded no whistle ? No.”  Then 
in  cross-examination, he said th is : “  When you 
saw the steamer sink, you say she was not very 
fa r from you. How fa r do you th ink  ? W ell, l  
could not say any distance.—About roughly ? I t  
would be about a quarter to half a mile away.— 
And you thought tha t she sank ? Yes.—You 
went on clewing up your sails ? Yes, we started 
getting the lifeboat ready first.—When you 
thought the steamer sank no order was given to 
you ? No.—Of course i f  the steamer sank, those 
poor fellows were either drowned or clinging to 
something ? The skipper said : ‘ Do not tu rn  
in, jus t drop into the bunk, because we do 
not know what sort o f a mess we have gob 
into ourselves.—You mean your ship ? Yes.— 
He said : ‘ We do not know what mess our ship 
w ill get i n ’ ? No. You were not th ink ing  of 
the other ship P No.—Then i t  is not true that the 
stern lig h t was in your view half an hour ? No, 
only quarter of an hour from the time of the 
collision u n til the steamer disappeared.—That is 
your estimate ? Yes.”  Then Martansen said

this :—“  D id  you see this vessel after the collision ?
I  saw her after the collision.—W hat did you 
see ? I  saw her coming round on the port bow 
and coming up again on the starboard quarter, 
and I  saw a lo t of smoke coming up, and after
wards I  saw the lig h t go farther and farther 
down. I  cannot say what lig h t i t  was, whether i t  
was the top lig h t or what lig h t i t  was, but i t  was 
a b righ t ligh t.—How fa r away was she from you ? 
I t  was about ten minutes or a quarter of an hour 
after the collision. She was not very far.—W hat 
did you do ?—I  stayed on the look-out.”  In  
cross-examination he was asked about th is :
“  W hat lig h t did you see ? D id  you see any 
lig h t ? I  saw some of the lights at that time.— 
Then what happened P A fte r tha t I  saw the 
steamer go r ig h t away. She was steaming away, 
and I  suppose our vessel was going ahead a bit. 
A fte r tha t I  see a lo t of smoke coming up.—I t  
may have been steam? No, i t  was smoke 
from coal. A fte r tha t I  see the ligh t 
go more and more down P—You could see 
tha t clearly P I  could see tha t clearly. 
Whether i t  was her top lig h t or stern lig h t I  
could not judge.—You could see them going 
down as i f  she was sinking? W ell, i t  she was 
sinking or not, I  could not say, but she 
disappeared.—You mean you saw a lig h t coming 
from  a height and going down lower and lower 
and lower P Yes.—How fa r do you estimate i t  
was from you ? W ell, that is what I  cannot te ll 
you, but I  know i t  was not very far, a very short 
distance.”  Lastly, Jones, who was at the wheel 
said th is :—“  When you saw th is lig h t disappear 
the vessel was so close tha t you could make out 
the hu ll of her ? Yes, she could not be very fa r 
off.—I  agree; i t  was a dark n igh t ? Clear, but 
dark.—And then she sank ? I  could not say i f  
she sank. I  saw the lig h t disappear, going lower 
and lower, and I  to ld the captain when he came 
up on the poop again. The captain asked me if  
I  noticed anything about the steamboat, and I  
to ld him jus t as I  am saying i t  here.—You told 
him what you had seen ? Yes, and the second 
officer, to o ; and the captain to ld me to keep on 
my course. The ship went up in  the wind and 
went r ig h t round, and came to her course again 
w ith  the helm r ig h t down.—D id  the captain te ll 
you to go on your course after you had to ld him 
what you saw? Yes.” —W ell, there is con
siderable discrepancy of a very im portant 
character in  tha t evidence. The captain and 
officers in  substance say tha t there was not 
enough to indicate to them there was reason to 
th ink  that th is vessel was in  difficulties, but in  
fact they thought she had gone away. The men 
whose evidence I  have read appear to have thought 
tha t the vessel had sunk when her lig h t had gone 
down lower and lower and she disappeared, and 
they say tha t the master was to ld of this. 
F irs t of all, there is the evidence of the master. 
I t  is said tha t after the collision he went w ith 
the carpenter and found the water rushing in  on 
the port bow. He says : “  I  could see the water 
rushing in. I  th ink  you gave orders to the 
carpenter to try  and stop these leaks as well as he 
could ? Yes. I  gave him orders to block the 
holes up as well as he could.—D id  you go back 
on the deck of your vessel ? Yes.—I  th ink your 
crew came to you, did they not ? Yes. They 
came aft, and asked me to pu t in to  the nearest 
port, as the ship was making wat.er.:—W hat did
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you do on board your vessel. D id  you get your 
vessel on ber course again ? I  waited u n til I  saw 
the steamer disappear from us, and then I  put 
her on her course again.—I  th ink  you had lost 
sight o f the steamer. She went round, you to ld 
us, on your port side, and then apparently le ft 
you r On the starboard quarter—yes.”  Further 
on he said this : “  How long after the collision 
was i t  tha t you saw her stern lig h t before you 
went on your way ? About ten minutes altogether 
a lter the collision.—When you came out of the 
lorepeak had you satisfied yourself tha t your 
vessel was a ll r ig h t P No.—Your vessel, you have 
no doubt about it, was never in  any danger of 
sinking ? I  ju s t saw the rush of water, and then 
1 came up.—That was only in  that damaged part, 
m the forepeak ? Yes.—You had sounded a ll 
your holds ? N o t then, but I  sounded them 
shortly afterwards.—You had no doubt about 

e safety of your ship ? You knew you were 
sale ¡I D id  you put the boats out? No, I  
got them a ll ready in  the tackles to pu t out.— 
fh d  you put a boat out at a ll?  No.—You 
m ew did you not, that your stem had 
struck the side of th is steamship ? Yes.— 
And you were a large laden sailing ship p Yes — 
¿ld  you give any thought to  those on board the 

steamship ? Yes.—W hat thought did you give ?
oidered the boats out in  case there were any 

signals of distress. I  ordered two boats to be 
ready.—However, you did nothing? No, I  ju s t 
neld on while the steamer went away from  us.— 
" 1,y°ur  view could the steamship, which you had 
oUidea w ith, have disappeared w ith in  ten 

minutes— sunk I  mean? No.—You saw the 
steamer, I  understand, tha t collided w ith you 
steaming away ten minutes after the collision ? 
x es.— On her course ? On her course.—How far 
away was she f rom you when you commenced to 
get under way ? I  lost his stern ligh t.—How far 
ivom you did you lose her stern lig h t ? A  mile to a 
™ ‘e a quarter, I  suppose.” — Then the mate
stearno 'a 1 rri'i ^ ien ,was the last you saw the 
stavk-61" j The last time I  saw him he was on the 

card quarter. On your starboard quarter P 
of u°Ur starboard quarter.—W hat could you see 
1 V U  ? 1 c°u ld  see his stern ligh t.—
a f  d°  y °u th ink  he was doing ? Steaming 
t j , .  y- ?u saw nothing but his stern lig h t after 
son„A°lllS10.a ? No ; nothing.”  He heard no 
ai a ° r  s!£nal of any kind, and the master had 
w . ^ y a u M t h e  same thing. Then, going on 
kno T,18 witness, he was asked: “ D id  you 
s li^h f tr a t, Le had sunk? No, I  had not the 
sunk esi , ldea- We assumed tha t she had not 
How f  ’',ae a PPeai'ed  to  be going away from us.— 
lie h f par .a'Tay was the last time you saw her stern 
or a«™ As near as I  could judge I  should say six 
this - “  TV?1̂68-”  -^hen the second officer says 
after on ld ,y°u  see what happened to the steamer 
she w enf pStiUCk yo,u.? D id you see which way 
kenf h. , 8aw which way she went. She s till 
our unrf s:ai’h°ai'd helm and went r ig h t round on 
board and, away °n  the stern on the star-
see a„ l V u  and, awa,y  to windward.—D id you 
that p y m?“ “  on hoard of her while she was doing 
her sterr, r  °,n, y hght I  saw on the steamer was 
continue * af,tei', sh® g ° fc round.—D id  you 
niyself ko °  Wai° h  her ? I  did not continue 
getting theaU*? *  busy w ith  the men on deck, 
collision A 8aila ^he ship.—How long after the

,on dld you see it?  As near as I  can judge

i t  would be twenty minutes to half an hour. I  
could not judge the time correctly when every
th ing  was in  such a bustle.—And how fa r away 
do you th ink  i t  was ? As near as I  could judge, 
about three miles.— W hat do you th ink  she was 
doing ? I  thought the steamer was bearing away 
from us.—D id  you hear any whistle or shout or 
see any rocket ? I  heard no signals whatever and 
saw no lights. Even when she was altering her 
course she did not give any signals.—A fte r the 
collision did you get any orders from  your 
master P I  got orders to clew up the sails.—A ny
th ing  w ith reference to the boats ? We were told 
to get the boats ready and everything ready to 
swing the boats o u t—D id  you do that ? I  saw 
tha t both boats were clear and the tackles hooked 
on and both ready to swing out.—We know your 
master went down in to  your peak, and found that 
the vessel was making water, and afterwards 
the vessel was put on her course. How long 
do you th ink  i t  was from  the time of tbe 
collision u n til you were on your course again P 
I t  must have been fu lly  ha lf an hour.”  
Row, counsel fo r the pla intiffs said yesterday that 
the last witness, Jones, was examined after 
the captain had le ft the room and that he was 
not recalled. I  must say I  regret it ,  because 
counsel said he would have liked to ask the 
captain about it, and I  suppose the suggestion is 
tha t the captain would have contradicted it. I t  
is certainly very unfortunate tha t the master was 
not recalled, as he could have been, I  assume. 
Therefore I  do not desire to determine, as i t  were, 
between officers and men—whether one version or 
the other was righ t. I  do not th ink  i t  would be 
rig h t to do so on a serious matter of this kind.

A l l  I  propose to say is tha t even on the admitted 
facts of the case the view which I  take and which 
the E lder Brethren take is tha t there was a 
fa ilure in  fact to comply w ith  the provisions of 
the section which I  have read, firs t of a ll because 
i t  is now clear, and I  have no doubt was ascer
tained a t the time, tha t there was no danger 
whatever to the p la in tiffs ’ vessel. I  have no doubt 
whatever tha t w ith in  a very short time after the 
disaster i t  was ascertained tha t the vessel was in  
no danger, and I  th ink i t  was ascertainable. I t  
was known this vessel had had a very violent 
collision w ith the steamer, and had struck the 
steamer on the side, probably in  a v ita l part, 
and what happened afterwards was a curious 
circumstance. The vessel appears to have been 
s till under starboard helm, and she appears to 
have disappeared at a very lit t le  distance from 
the sailing vessel. A t the very least, I  feel 
satisfied tha t some effort should have been made 
to ascertain whether the steamer had gone 
safely away or whether she had sunk— whether 
the lig h t disappeared by the vessel going away 
or by sinking. I f  the boats had been put 
out and trouble taken to row over the 
loca lity because i t  was fine weather—we should 
not have had tha t terrib le narrative related by the 
officer who was called, in  which he said he was 
hanging on to a plank from eleven o’clock at 
n igh t t i l l  something like 9.20 the next morning; 
and in  the course of tha t time I  th ink i t  was the 
engineer was lost off the same p la n k ; and others 
may have had the same fate. M y view, there
fore, is, and the E lder Brethren concur entirely, 
tha t there was a fa ilure to stay by the other 
vessel u n til i t  had been ascertained tha t she had
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no need of fu rther assistance, and to render such 
assistance as was practicable to her master and 
crew. I  wish, however, to  say tha t I  do not 
a ttribute  th is to any wilfulness on the part of 
the officers or anybody on the p la in tiffs ’ vessel.
I  th ink  they became too much engrossed in  the ir 
own condition, and tha t they were thoughtless 
of what m ight have happened to the other ship 
so as to act as they did. S till, tha t would mean 
a fa ilure under the statute, whether i t  was 
thoughtless or no t; and i f  i t  were necessary to 
decide the case upon any question arising under 
the statute I  th ink  the p la in tiffs would have 
been in  the d ifficu lty of having to prove tha t the 
collision was not caused by the ir wrongful act, 
neglect, or de fau lt; and a greater burden m ight 
have been cast upon them than has been the case, 
which they would have had d ifficulty in  dis
charging. M y object in  making these observa
tions is tha t 1 am assisted by two gentlemen of 
great experience, and they agree w ith me tha t i t  
is most essential tha t in  a disaster of a serious 
character no vessel should leave u n til she has 
taken the utmost steps to ascertain tha t nobody s 
life  is le ft in  peril and tha t no property is le ft in 
peril. The result of th is case is that, fo r the 
reasons I  have given, the p la in tiffs ' vessel must 
be held alone to blame.

On the 23rd Dec. 1908 the p la in tiffs delivered a 
notice of appeal claim ing tha t the decision of the 
President was wrong, and moving fo r an order 
tha t the K ir k w a l l  was solely to blame fo r the 
collision, or was in  part to  blame fo r it.

The appeal was heard on the 18th March
1909.

A s p in a ll, K .C . and Nelson  fo r the appellants, 
the owners of the T asm an ia .—The judge below 
was wrong in  disbelieving the evidence given by 
those on the Tasm ania . Further, i f  he was righ t 
to do so, and the theory is accepted tha t both 
vessels altered the ir course, then there was a duty 
on those on the steamship to stop and reverse 
the ir engines. On the theory accepted by the 
court below, the steamship must have starboarded 
six points while the sailing vessel was porting 
five po in ts; they must during tha t time have 
realised the sailing vessel was adopting and 
persisting in  a wrong course, and yet they kept 
on fu l l  speed ahead, trusting  to the ir speed 
to get across the bows of the sailing vessel; they 
should have stopped and reversed the ir engines 
sooner.

L a in g , K.O. and D . Stephens, fo r the respon
dents, were not called on.

K e n n e d y , L.J.—We see no ground whatever 
—and, speaking fo r myself, I  do not th ink  i t  
necessary to state the reasons fo r my conclusion 
—for allowing th is appeal, because we have the 
judgment of the learned President, which is most 
m inute and f u l l ; and i t  is fo r the reasons given 
by him tha t I  concur entirely in  the view tha t the 
vessel which he has found alone to blame ought to 
be found alone to blame. Upon the evidence 
before us we have asked the nautical assessors 
whose assistance we have whether they see any 
reason to differ from the view on nautical ques
tions and questions of manoeuvring which the 
learned President said had been expressed to him 
by the E lder Brethren, and they te ll us they see 
no reason at a ll to  d iffer from  the conclusion

which the learned President has stated was the 
conclusion of those who assisted him.

On tha t view of the case i t  is unnecessary fo r 
those who represent the sailing ship to enter into 
the fu rthe r question upon the statute (Merchant 
Shipping Act) as to presumption of blame, but i t  
has been suggested here by the learned counsel, 
who appear to support the appeal, tha t there was 
a ground on which the other vessel ought 
to be held partly to  blame. That point 
is not one which appears, so fa r as 1 can 
make out, to have been argued before the 
learned President at all. There is no trace 
of i t  in  the judgment, and from  the state
ments, which, of course, are absolutely fa ir  and 
frank, of counsel fo r the appellants, i t  seems 
clear tha t the point was never taken, fo r reasons 
of a tactical nature. As i t  appears upon the 
pleadings, i t  is, of course, open to them to take 
the point, bu t one would be slow to accept, as a 
valid ground fo r holding the owners of the steam
ship in  part to  blame, a point which i t  was not 
thought worth while even to indicate in  argument 
when the case was tried in  the court below. I  do 
not say i t  is not open to be argued, and we have 
so treated it, and the court has asked the nautical 
assessors whether they can see any evidence, in 
the firs t place, one way or the other, which makes 
i t  clear whether the engines were reversed or not 
before the collision, or which indicates that, i f  they 
were reversed, the reversing took place at a point 
so late in  the history of the facts immediately 
preceding the collision that, according to the rule, 
those who were on board the steamship must be 
taken to have acted wrongly in  not stopping or 
reversing sooner. They te ll us tha t which a.s a 
matter of inference from  the evidence would cer
ta in ly  be my own view, th a t in  the firs t place the 
evidence is perfectly consistent w ith  the engines, 
which are said to have been going at the moment 
of the collision, in  fact moving astern as 
well as forward ; but, assuming they were re
versed, bu t reversed too late, which is the 
suggestion, then there is certainly nothing tha t I  
can see, and as I  understand those who assist 
us, from the seaman’s point of view, to make i t  
certain either a t what point action i f  a t a ll was 
taken, or tha t i t  was. not possible from  the sea
man’s point of view fo r those on the steamship 
up to a very late moment indeed to have oeen 
justified in  supposing tha t they m ight go c lear; 
in  other words, that, as the collision occurred, 
up to a very late point indeed an alteration in  the 
helm of the sailing vessel would have prevented 
any collision a t a ll. Under those circumstances 
i t  seems to me i t  would be speculative to find a 
vessel to  blame when we do not know what in  
fact was the direction of her engines at the time 
of the collision, and, secondly, tha t i t  would be 
equally speculative to say tha t there is any point 
which has been shown to us at which i t  became 
wrong fo r the vessel, i f  she did continue up to 
tha t point, to  have so continued, because there 
was either a seamanlike duty or the pressure of a 
statutory duty which made i t  wrong to continue 
up to tha t point. Speaking fo r myself, I  am of 
opinion tha t i t  has not been made out to  my 
satisfaction that the steamer was to blame in 
the respect which has been suggested.

The P r e s id e n t .—I  agree.
J oyce , J.— T entirely agree.
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Roche.

HIGH COURT OF JUSTICE.

C H A N C E R Y  D IV IS IO N .
F r id a y , N ov. 13,1908.

(Before E v e , J.)
B urgos v . N a s c im e n t o  ; M cK e a n d , 

Claimant, (a)
In te rp le a d e r— Indorsem en t o f  b i l l  o f  la d in g — 

In te n t io n — A gen t o f  consignee— N o considera
t io n — R ig h t  o f  ac tion  as ag a in s t ju d g m e n t 
c re d ito r and  s h e riff— S pecia l p rope rty .

A n  unsa tis fied  ju d g m e n t c re d ito r o f  a f i r m  caused 
a w r i t  o f  fi. fa. to be issued f o r  the a rres t o f  a 
cargo o f corkwood belonging to and m arked  w ith  
the f i r m ’s name.

Upon a r r iv a l a t London  Locks the corkwood was 
seized. A n  agent f o r  rem ova l and  w arehousing  
c la im ed the corkwood. H e c la im ed i t  f o r  the 
consignee, f o r  whom, he acted under an  indo rse 
m ent by the consignee on the b i l l  o f  la d in g . 
Such indorsem ent was made by the consignee 
prev ious to the a r r iv a l o f corkwood.

H e ld , th a t, in  o rder to  succeed, the c la im a n t 
m ust show th a t he had a r ig h t  o f  specia l p ro 
p e rty  o r presen t possession o f  the goods, and, 
a lth o ug h  the indorsem ent o f  the b i l l  o f  la d in g  
conferred on h im  the r ig h t  to dem and posses
sion, the object o f  the indorsem ent was on ly  to 
enable h im  to ho ld  an d  warehouse the goods fo r  
the consignee, who had  no in te n tio n  to clothe h im  
w ith  any p ro p e rty  in  them, and  h is  c la im  there
fo re  fa ile d .

Sewell v. B urd ick (5 Asp. M a r . L a w  Cas. 376 
(1884); 52 L .  T. Rep. 445; 10 A . C. 74) app lied . 
W hat Best, C.J. is  repo rted  to have sa id  in  
Morison v. Gray (2 B in g . 260)—viz., th a t  the 
indorsem ent o f  the b i l l  o f  la d in g  to an  agent 
f o r  ta k in g  possession conferred a specia l p ro 
p e rty  on h im — was not, hav ing  re g a rd  to the 
cases o f W aring v. Cox (1 Gamp. 369) and  Coxe 
v. Harden (4 H ast, 211) in tended  to la y  down a 
p r in c ip le  o f  genera l a p p lica tio n .

M o t io n .
By a judgment dated the 14th Ju ly  1908 in  the 

action by Jose Lopes Burgos (since deceased) and 
by an order of revivor, his widow Herm inia C. de 

da C. Burgos, p la in tiff, and Porphirio A . P. 
Lo  Nascimento, defendant, i t  was ordered tha t 
the p la in tiff, the legal representative of the 
estate of Jose L . Burgos out of his estate pay 

defendant a sum which, to the extent of 
5908/. 68. 6cZ. interest and costs, remained unsatis
fied.
,, ^Te defendant having obtained inform ation 
tha t the p la in tiff’s representative, who w ith three 
others was carrying on the deceased’s business 
° t  cork merchants in  Portugal, was shipping 
goods to England sold by Herold and Co., 
pommission agents, on the 24th Sept. 1908, 
instructed the sheriff of the county of London to 
ovy execution under a f i .  fa .  upon seventy bales 

° t corkwood w ith the J. L . B. mark which 
■n rived a,t London Docks on board the steamship 
_^ lo -n n ia  on the 30th Sept. The execution was

(«) Reported by W. P. Pa ir , Esq,, Barrister-at-Eaw.

issued on the 1st Oct. and levied by seizure of the 
seventy bales at the docks before any claim had 
been made to them.

James Alexander McKeand through his solici
tors on the 6th Oct. 1908 forwarded to the then 
solicitors of the judgment creditor the invoices of 
the goods showing as alleged tha t Bussey 
Brothers and Nephew, of Bermondsey, S.E., were 
the actual owners of the goods, and had trans
ferred the goods to the claimant by indorsing the 
b ill o f lading during the transit of the goods.

On the 6th Oct. the sheriff caused an in te r
pleader summons to be issued, and in  his affidavit 
filed in  support of his claim McKeand claimed 
the seventy bales of corkwood as agent fo r Bussey 
Brothers and Nephew, “  the same having been 
shipped to them, and they have paid fo r the same 
by their acceptance at th ir ty  days, and I  hold the 
b ill of lading fo r the goods, which b ill of lading 
was indorsed to me by Bussey Brothers and 
Nephew in  order tha t I  m ight remove and ware
house the goods on the ir behalf.”

The interpleader summons came before the 
master and judge in  chambers on the 26th Oct. 
and the 2nd Nov. Counsel fo r the claimant 
founded his claim to the goods upon a special 
property in  the corkwood vested in  the claimant 
under the indorsed b ill of lading.

Leave was given to serve the present notice of 
motion on the execution creditor and the sheriff 
tha t the order of the 2nd Nov. barring the 
claimant m ight be rescinded, and tha t the sheriff 
be ordered to withdraw from possession.

On the same 2nd Nov. the solicitors fo r Messrs. 
Bussey Brothers and Nephew gave notice claiming 
the goods fo r the ir clients, but did not appear at 
the hearing.

J. B . M atthew s  fo r the claimant.—E ither a 
special property in the goods or a rig h t to posses
sion must be shown to enable McKeand to succeed 
against the sheriff and the execution creditor, 
and here he has both. A  factor to whom goods 
are consigned can maintain trover fo r them, and, 
in  the case of a simple bailment which does not 
confer on the bailee a r ig h t to  exclude the bailor 
from possession, either bailor or bailee may main
ta in  tro ve r:

M anders  v. W illia m s , 4 Exch. 339 ;
S hip ley  v. K ym er, 1 M . &  S. 484.

In  R ich a rd s  v. Jenk ins  (55 L . T. Rep. 397; 17
Q. B. D iv. 544; 56 L . T. Rep. 591; 18 Q. B. 
D iv. 451) the claimant did not succeed, because 
he showed neither a special property nor possession 
of the goods. The indorsement of the b ill of 
lading conferred a special property and r ig h t to 
possession of the goods on McKeand. Even an 
uncertificated bankrupt, to whom a delivery order 
fo r goods has been made, may maintain trover fo r 
th e m :

Fow ler v. Down, 1 B . &  P . 44.
This case is really concluded by tha t of M oriso n  
v. G ray  (2 B ing. 261), which is cited as having 
tha t effect in  Benjamin on Sale, p. 872, 5th edit. 
There i t  was contended tha t the mere indorsement 
of the b ill of lading while the goods were in  
t ra n s itu  to an agent of the consignor w ithout any 
consideration passing would not confer a sufficient 
property to enable him to maintain an action of 
trover, but the court held tha t the agent had a 
sufficient tit le  to sue in  trover; and Best, C.J. 
said, as reported, tha t although every transfer of
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such a b ill would not confer the righ t, yet that 
was a fa ir  and usual transfer, and the vendor had 
thereby conferred a special property on the agent. 
I f  W a rin g  v. Cox (1 Camp. 369) and Coxe v. 
H a rde n  (4 East. 211) are inconsistent w ith M o riso n  
v. G ray  (u b i sup.), the decisions in  those cases 
were wrong. The court, in  Coxe v. H a rde n  (u b i 
sup.), la id stress on the absence of valuable 
consideration in  the p la intiffs; Grose, J. saying, 
as reported: “  The indorsement . . . came 
too late after actual delivery to the vendees. 
Besides, to  entitle these p la in tiffs to  sue, i t  should 
appear tha t the b ill o f lading was indorsed to 
them fo r a valuable consideration.”  Sewell v. 
B u rd ic k  (u b i sup.) was a decision upon the B ills  
of Lading A c t (18 & 19 Y ic t. c. 119), s. 1, but 
the reasoning in  the judgments of Lord  B lack
burn (pp. 93, 95, 96, of 10 A. C.) and Lord 
Selborne, L.C., a t p. 81, where he speaks of 
the r ig h t o f property and the r ig h t of possession 
passing by the “  symbol,”  the b ill of lading, 
which is at once both the symbol of the pro
perty and the evidence of the r ig h t of posses
sion,”  support the claimant’s tit le  in  the present 
case. I f ,  instead of a symbolical delivery by 
indorsement o f the b ill o f lading, these goods 
had been physically handed to McKeand, his 
possession could have been the possession of 
Bussey Brothers and Nephew. The object and 
in ten t o f the indorsement w ill be defeated i f  
McKeand, a warehouseman instructed by the 
consignee of goods coming to th is country, lose 
his tit le  and cannot follow  the goods. U n til four 
days had elapsed after arrival, or before they 
were r ig h tfu lly  claimed, the goods were in  the 
possession of the carrier. The decision in  this 
case w ill be final, there being no statute pro
viding fo r an appeal:

O rder L V II., r . 11.

Bussey Brothers ■ and Nephew have paid fo r the 
corkwood, and the execution creditor can succeed 
only by showing a superior tit le  to  theirs in  the 
firm  of Burgos. [Carver’s Law  of Carriage, 
sect. 529, 3rd edit., was also referred to.]

Lawrence, K.C. and E d w a rd  C la y to n  fo r the 
execution creditor.—When the facts are appre
ciated this is a simple case. McKeand in his 
affidavit disclosed his principals as the true 
owners of the goods, which in  itse lf is sufficient 
to  defeat his claim  as warehouseman :

R ichards v. Jenkins (u b i sup.).

I f  the true owner or undisclosed principal comes 
forward the agent cannot maintain trover. F irs t 
resolution in

A rm o ry  v , D e lam irie , Strange, 504.

In  M oriso n  v. G ray  (u b i sup.) Best, C.J. agrees 
tha t an indorsement of a b ill o f lading only 
transfers a r ig h t of action in  some cases, and here 
the sheriff, who is not a wrongdoer, is in law ful 
possession of the goods. W  e obtained possession. 
McKeand never did. “  The property w ill not be 
transferred when there is no consideration ”  : (per 
Selborne, L.C. in  Sewell v. B u rd ic k , a t p. 80 of 10 
A . C .),in which case Coxe v. H a rd e n  (u b i sup.) was 
cited. [ E v e , J .—M igh t not th is agent acquire a 
special property by being pu t to  expense in 
storing the goods ?] He m ight acquire a lien. 
The decision in  M o riso n  v. G ra y  (ub i sup.) has 
been disapproved of in  B lackburn on Sales, 
p. 403, 2nd edit., and in  other text-books, and

does not apply, fo r ex concessis the r ig h t of pro
perty passes to the consignee. W a rin g  v. Cox (ub i 
sup.) and Coa;e v. H a rd e n  (u b isu p .) are s ti l l  law. 
The court in M oriso n  v. G ra y  (u b i sup.) could have 
overruled Lord  Ellenborough’s decision at N is i 
Prius in the former case. In  the la tter case Lord 
Ellenborough, C.J. says, as reported: “  I f  i t  were 
necessary to decide whether or not the p laintiffs 
could maintain this action, supposing the property 
not to have passed to Oddy and Co., 1 should 
th in k  tha t they could n o t; fo r no decision of a 
court of law upon the subject of bills of lading 
has gone fu rther than to say tha t the assignment 
of a b ill of lading by the consignees fo r a valuable 
consideration, and w ithout notice by the party 
taking i t  o f a better title , passes the property in  
the goods thereby consigned. B u t no considera
tion  having been paid by the p la in tiffs  in  this 
case fo r such assignment, they took the b ill of 
lading merely as agents fo r Browne and Co., and 
w ithout any property in  themselves in  the goods.”  
And Lawrence, J. says there was no intention to 
transfer the property by the indorsement. I t  
would be contrary to the in tention of the indorsers 
tha t McKeand should have a property in  these 
goods transferred to him :

SeweLl v . B u rd ick , per L o rd  B ram w e ll, a t p. 104 of 
10 A . 0 .

The rule la id down in  tha t case governs the 
present. I f  McKeand had obtained the actual 
possession, he could not have maintained an 
action of trover.

M atthew s  in  reply.— Coxe v. H a rd e n  (u b i sup.) 
is not an authority tha t no property passes by an 
indorsement w ithout consideration. The point 
was there only queried, not decided. R ich a rd s  v. 
Jenk ins  (u b i sup.) shows tha t i f  McKeand had 
obtained possession he could have sued in  tro ve r; 
also The W in k jie ld  (9 Asp. Mar. Law Oas. 259; 
85 L . T. Rep. 668; (1902) P. 42). The seller 
reserved the r ig h t of disposal of these goods 
w ith in  sect. 19 of the Sale of Goods A c t 1893 
(56 &57 Y ic t. c. 71). A n  auctioneer can maintain 
trover, which shows tha t the fact of McKeand 
having a disclosed principal does not prevent 
him suing. Grose, J. in  Coxe v. H a rde n  (ub i 
sup.), as reported, says: “  As to the question 
touching the property in  the goods, i t  is clearly 
in  the defendants. They were orig ina lly ordered 
to be shipped by Oddy and Co., under whom the 
defendants claim . . .  to entitle these p la intiffs 
to sue i t  should appear tha t the b ill of lading was 
indorsed to them fo r a valuable consideration.”

E v e , J.—One Porphirio A . P. Do Nascimento 
is an unsatisfied judgment creditor fo r a very 
large sum of the firm  of Jose Lopes Burgos (her- 
deiros) carrying on business at Castello Branco, 
in  Portugal. In  order to satisfy tha t judgment 
Nascimento has taken steps to intercept goods 
belonging to the firm  of Burgos on the ir arrival 
in  th is country, and on the arriva l of seventy 
bales of corkwood by the steamship B r ita n n ia  
at London Docks, and bearing marks and indicia 
showing the firm  of Burgos was the source of 
origin, he prevented the ir removal by having 
them seized on a wharf at London. The goods 
having been seized James A. McKeand comes 
forwai'd and says he claims them as agent fo r his 
employers, Messrs. Bussey Brothers and Nephew, 
whose goods they were. To decide the rights of 
the execution creditor and McKeand to the goods
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I  take i t  tha t i t  is common ground that in  order 
tha t McKeand shall succeed in  his claim he must 
establish—first, either tha t he has general or 
a special property in  the goods, or, secondly, 
tha t he has the rig h t to present possession of 
them. He seeks to discharge himself o f tha t onus 
by showing tha t as agent fo r Messrs. Bussey 
Brothers and Nephew to remove and warehouse 
them he claimed these goods, “  the same having 
been shipped to them and they have paid fo r the 
same by the ir acceptance at th ir ty  days, and I  
hold the b ill o f lading fo r the goods, which b ill 
of lading was indorsed to me by the said Messrs. 
Bussey Brothers and Nephew in  order tha t I  
m ight warehouse the said goods on the ir behalf.”  
Now, the b ill of lading being indorsed to 
McKeand, certainly operated i f  the goods were 
s till on board the vessel, as a symbolical transfer of 
the goods to him. B u t even i f  the goods were dis
charged i t  operated as a document giving him 
the r ig h t to claim possession, and i t  is imma
teria l fo r the present purpose whether the rig h t 
which passed by such indorsement was a righ t 
of special property or a rig h t to  possession. 
McKeand, i f  the indorsement of the b ill of 
lading conferred i t  on him, has the r ig h t to the 
possession of the goods, one of the two attributes 
necessary to enable him to succeed in  th is case.

B u t there is a question which has been the 
subject-matter of a very able argument both in  
court and previously in  chambers, and i t  is whether 
fbe indorsement of the b ill of lading under the 
circumstances disclosed by McKeand in  th is 
affidavit clothed him w ith any special property 
m the goods which were the subject of it .  H is 
counsel says there is distinct authority fo r the 
Proposition tha t the indorsement of the b ill of 
lading invests the indorsee w ith a special property 
m the goods, and he says that is to  be found in 
fhe case of M oriso n  v. G ra y  (ub i s u p .) ; further, 
tha t would be so even i f  the indorsement is made 
without consideration. Now, Best, O.J. certainly 
sard in  terms, tha t the indorser by indorsing and 
delivering the b ill of lading to the agent w ith 
directions to take possession of the goods had 

c°nf erred a special property in  the p la in tiff 
sufficient to entitle him to maintain an action of 
trover.”  I f  that is taken apart from  the circum
stances of that case, and one other particu lar to . 
which I  w ill refer, tha t is an authority fo r the 
Proposition tha t M r. Matthews enunciated. 
Bearing in  m ind tha t what the court was there 
considering was th is : first, whether the case and 

circumstances i t  involvedwere distinguish- 
rble from the two earlier cases of W a rin g  v. Cox 
[u b i sup.) and Coxe v. H arden  (u b i sup.), and the 
court came to the conclusion tha t the circum
stance tha t the transfer not having conferred a 
complete tit le  on the consignee distinguished i t  
rom those cases in  which the transfer was com- 

C ™ '  I t  seems to me, therefore, tha t the real 
euect of M o ris o n  v. G ra y  (u b i sup.) is th a t the 
indorsement of the b ill of lading to an agent of 

6 T/i11(ior while the goods are in  t ra n s itu  does 
pass the absolute rig h t to the possession of the 
goods to the agent, and, of course, i f  the agent 
was clothed with any rig h t to possession he would 

e entitled to maintain an action of trover against 
■̂ny person seeking to deprive him of possession, 

th °  khink tha t there is anything in  any of 
e other cases to which I  have been referred 
at justifies me in  taking tha t sentence from

Best, O.J.’s judgment in  M o ris o n  v. G ra y  (u b i 
sup.) as laying down that such a special indorse
ment to an agent w ithout consideration clothes 
the indorsee w ith a special property in  the goods. 
I  th ink  tha t I  cannot admit tha t is a proposition 
of general application having regard to the 
earlier cases of W a rin g  v. Cox (u b i sup.) and 
Coxe v. H arden  (u b i sap.), the authorities referred 
to by Best, O.J. He was in  a position to over
rule those cases, but he takes the view tha t the 
decision he is pronouncing is in  accordance w ith 
the earlier cases, and tha t the facts in  M oriso n  
v. G ray  (u b i sup.) differentiate i t  from  them. I t  
is quite true tha t in  a footnote to Coxe v. H a rd e n  
(u b i sup.) the learned reporter treats th is question 
“  whether the mere indorsement of a b ill o f lading 
to an agent to enable him to receive the goods on 
account of his principal w ithout any considera
tion w ill enable such agent to maintain trover 
in  his own name fo r the goods ”  as being le ft 
open. But, although i t  was not necessary to 
decide the question in  tha t case, i t  is impossible 
to read the judgments of the court in  Coxe v. 
H a rd e n  (u b i sup.) w ithout seeing tha t i f  they had 
been called upon to decide the point they would 
have held tha t such an indorsement would not 
entitle the indorsee to maintain trover. The 
remarks of Lord Ellenborough, C.J. have been 
read during the argument. Lawrence, J., as 
reported, says: “  I t  is not necessary to decide 
the firs t point relative to the want of t it le  in  the 
p la intiffs to maintain trove r; but i t  seems to me 
tha t the p la in tiffs ’ counsel has attempted to carry 
the effect of the indorsement of a b ill of lading 
much farther than i t  has hitherto gone. The 
indorsement of the b ill o f lading to the pla intiffs 
in  th is case was more than Browne and Co. giving 
an authority to the captain to deliver the flax to 
the person to whom such indorsement directed 
the delivery to be made,”  and M r. Matthews 
himself has read the observations in  the judg
ment of Groie, J. which indicate tha t he was of 
the same opinion. I t  may be tha t i f  one was le ft 
w ith those authorities only a difficu lty would 
arise in  deciding whether the question le ft open 
in  Coxe v. H a rd e n  (u b i sup.) bad been definitely 
determined in  M oriso n  v. G ray  (u b i sup ). I  do 
not th ink  tha t at th is stage of the authorities the 
question is any longer open. I t  seems to me that, 
having regard to the judgments in  Sewell v. 
B u rd ic k  (u b i sup.), one must consider the in tent 
w ith which the indorsement was made. I f  i t  
was the intention to pass the whole property— 
the general property—in  the goods, the indorsee 
is to  be treated as the sole owner of them, not 
only against the world, but against the indorser. 
I f ,  on the other hand, the intention was to confer 
a special property, a rig h t fo r a particular purpose, 
then the effect to be given to the indorsement 
must be lim ited to that, and he in to whose hands 
the b ill of lading comes ought to  be regarded as 
in  cases under the B ills  of Lading A c t as accepting 
the indorsement under different circumstances 
from  those in  which the whole property was 
intended to be transferred. And here i t  seems 
to me tha t having got the fact tha t the main 
object and purpose of th is indorsement, which 
was to enable him  to come to the ship and take 
possession of the goods and hold them to the 
orders of Bussey Brothers and Nephew, i t  would 
be impossible from  tha t to in fer tha t Bussey 
Brothers and Nephew intended to pass any
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property in  the goods. They intended only so to 
clothe him  w ith  authority to  demand possession 
o f the goods and warehouse them, and they would 
be the last persons to  say tha t McKeand, having 
these rights fo r a particu lar purpose, had any 
special property in  the goods, and they would deny 
tha t they had any intention to clothe him w ith  it. 
The moment McKeand’s principals are disclosed, 
the moment tha t the objects of th is arrangement 
are known, i t  becomes clear he acquired no pro
perty in  the goods. In  these circumstances i t  
ssems to me he falls short in  the second of the 
two alternatives necessary to establish his title , 
and the motion fails, and the motion must be 
dismissed.

Solicitors fo r the claimant, L u m le y  and 
L u m le y .

Solicitors fo r the defendant, R ossiter and 
O dell.

Solicitors fo r the Sheriff of the County of 
London, W ill ia m  and T. B urche tt.

K IN G ’S B E N C H  D IV IS IO N .
T hu rsd a y , Dec. 3, 1908.

(B e fo re  B i g h a m  a n d  W a l t o n , J J . )  

M i l l a r ’s K a r r i  a n d  J a r r a h  C o m p a n y  (1902) 
v. W e d d e l , T u r n e r , a n d  C o . (a )

Sale o f  goods— C o n tra c t f o r  de live ry  hy in s ta l
m ents— Defective d e live ry  o f  f i r s t  in s ta lm e n t— 
R e p u d ia tio n  o f  con trac t by purchaser— Sale o f  
Goods A c t 1893 (56 &  57 V ie t. c. 71), s. 31 (2).

A  con trac t was entered in to  f o r  the sale o f 1100 
pieces o f  tim ber, to be de livered in  two in s ta l
ments. Upon the de live ry  o f  the f irs t  the 
purchasers refused to accept the goods on the 
g ro u n d  th a t they d id  no t f u l f i l  the terms o f  the 
contract, and  fu r th e r  in t im a te d  th a t they w ou ld  
refuse the second on the g round  th a t the f i r s t  was 
such a departu re  f ro m  the con trac t as to ju s t i f y  
them  in  re fu s in g  to accept e ithe r parce l.

The m a tte r was re fe rred  to a rb itra t io n , and  the 
a rb it ra to r  fo u n d  and  aw arded th a t the f i r s t  
sh ipm en t was so f a r  f r o m  co m p ly ing  w ith  the 
requ irem ents o f  the con tract as to e n tit le  the 
buyers to repud ia te  and  to resc ind  the whole 
contract, and to refuse to accept the f i r s t  sh ip 
m ent a n d  a l l  fu r th e r  sh ipm ents u n d e r the 
contract.

Upon a m o tion  by the vendors to set aside the 
a w a rd  upon the g round  th a t i t  was bad upon its  
face :

H e ld , th a t the u m p ire  was e n tit le d  to d ra w  the 
in ference f r o m  the defective de live ry  o f  the f i r s t  
in s ta lm e n t th a t the second w o u ld  also be bad, 
and therefore the a w a rd  cou ld  no t be sa id  to be 
bad upon its  face.

M o t i o n  b y  Weddel, Turner, and Co. to  set aside 
an award made by M r. A lfred  Lytte lton , K.C., 
as umpire in  an arb itra tion between Weddel, 
Turner, and Co. and M illa r ’s K a rr i and Jarrah 
Co. 1902, on the ground tha t the award was bad 
in  law on the face of it ,  by reason tha t the 
umpire had misdirected himself in  holding tha t 
a breach of contract as to one shipment by 
Weddel, Turner, and Co. under a contract of 
sale w ith  delivery by instalments, dated the 
15th Feb. 1907, entitled the buyers to repudiate
(.a) Reported by Ph il ip  B. D drnfokd , Esq., Barrister-»t-L»w.

and rescind the whole contract and to refuse to 
accept the said shipment and a ll fu rthe r ship
ments under the contract.

The contract was in  the following terms :—
Sold fo r  account o f Messrs. W eddel, T u rne r, and Co. 

to  our p r in c ip a ls : 1100 pieces Tasmanian b lue gum  a t 
2«. 9d. per fo o t cube, cost, fre ig h t, and insurance, and 
safe p o rt in  the  U n ited  K ingdom , destination to  be 
declared by  buyers on or before being advised th a t b ills  
o f lad in g  are ready fo r signature. A l l  to  be 14in. by 
14in. square b y  6 5 ft. long. The tim b e r to  be hewn 
die square w ith o u t camber, sound, s tra ig h t grow n, and 
o f good merchantable q u a lity  and condition. Shipm ent 
o f a b o u t h a lf the  q u a n tity  to  be made in  June, Ju ly , 
A ugust next a t buyers’ option, and the  balance to  be 
shipped October, November, December ne x t a t buyers ’ 
op tion. T o  be pa id fo r by ne t cash on presentation o f 
and in  exchange fo r  shipp ing documents. A n y  question 
a ris ing  under th is  con trac t to  be decided by the  brokers 
hereto, b u t should e ither o f the  p rinc ipa ls  elect to  do 
so they m ay ca ll fo r  a rb itra t io n  in  the usual manner.

In  fu lfilm ent of the contract an instalment of 
750 pieces of tim ber was shipped by the vendors 
to the purchasers.

The la tter refused to accept delivery, alleging 
tha t the tim ber did not accord w ith the terms of 
the contract.

They further intimated the ir intention to refuse 
to take the second shipment upon the ground 
tha t the firs t shipment was such a departure from 
the contract as to ju s tify  them in  refusing to 
accept either parcel. The vendors denied the 
statements of the buyers as to the firs t lot, and 
contended tha t in  any event there was no justifica
tion fo r lefusing to take the second lo t before 
thev had seen it. The vendors tendered the 
shipping documents in  respect of each parcel. 
The dispute was referred to Mr. A lfred Lytte lton , 
who in the course of his award said :

I  award and adjudge th a t the  750 pieces o f Tasmanian 
blue gum shipped per steamship F a lls  o f H a lla d a le  d id 
no t com ply w ith  the requirem ents o f the said con trac t 
o f the  15th Feb. 1907. A nd  I  fu r th e r award and 
adjudge th a t the said shipm ent was and is so fa r from  
com plying w ith  the requirem ents o f the said oontraot as 
to  en title  the  buyers to  repudia te and to  rescind the 
whole con trac t and to  refuse to  accept the said sh ip
m ent and a l l  fu r th e r shipm ents under the  said con
tra c t.

B a illia che , K.O. and Les lie  Scott fo r the 
vendors.—The award is bad in  law on its face, 
because the umpire has misdirected himself in 
holding tha t the fa ilu re  on the part of the 
vendors as to one instalment justified the 
purchasers in  repudiating the whole contract. 
In  F ree th  v. B u r r  (L. Rep. 9 C. P., at p. 223) 
Lord Coleridge, C.J. said tha t the result of the 
authorities was “  tha t the true question is whether 
the acts and conduct of the parties evince an 
intention no longer to be bound by the contract. 
Now, nonpayment on the one hand, or non
delivery on the other, may amount to Buch an 
act, or may be evidence fo r a ju ry  of an intention 
wholly to abandon the contract and set the other 
party free. . . . The principle to be applied in  
these cases is whether the non-delivery or the 
nonpayment amounts to an abandonment of the 
contract or a refusal to perform i t  on the part of 
the person so making default.”  That proposition 
was approved in  M ersey Steel an d  I r o n  Com pany  
v. N a y lo r  (47 L . T. Rep. 368 ; 9 App. Cas. 434). 
In  the present case i t  is clear tha t there was no
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intention on the part of the vendors to repudiate

Eerformance of the remainder of the contract, 
ecause they tendered the shipping documents in  

respect of the second shipment. They also 
referred to

Hoare  v. Bennie, 5 H . &  N . 19 ;
Simpson v . C rip p in , 27 L . T . Eep. 546 ;

L . Eep. 8 Q. B. 14.

J. A . H a m ilto n , K.C. and E . M o rte n  fo r the 
purchasers.—The award is not bad on the face of 
it .  The question is entirely one of fact fo r the 
umpire whether a wrong delivery of 750 pieces of 
timber out of 1100 is such a fa ilure to perform 
the contract as to show an intention on the part 
of the vendors to repudiate it. Being a question 
of fact, i t  cannot be said tha t the award is bad in  
law on its  face.

B i g h a m , J. — The question in  this case 
is whether the award is bad on its face. 
The material facts are as follows : On the 
15th Feb. 1907 Weddel and Co. sold to M illars 
and Co. 1100 pieces of Tasmanian blue gum 
timber at a c. f. and x. price ; the wood was to be 
of a certain size and hewn in a certain way ; i t  
was to be w ithout camber, sound, straight grown, 
and of good merchantable quality and condition. 
The shipment was to be made in  Tasmania in  two 
parcels—namely, about one-half in June and the 
remainder in  October, the destination being the 
United Kingdom. The payment was to be made 
against delivery of the shipping documents. The 
shipments were not made in  the required pro
portions, but the buyers appear to have made no 
point of this. The firs t shipment consisted of 
750 pieces; the second of 350 or thereabouts. 
The shipping documents in  respect of both 
shipments arrived before the goods, and were duly 
taken up by the buyers. When the firs t parcel 
arrived the buyers examined the wood and found 

did not accord w ith the i-equirements of the 
contract. They refused to accept it ,  and de- 
panded a ll the ir money back, in tim ating  their 
intention to refuse to take the second shipment 
upon the ground that the firs t shipment was such 
a departure from the contract as to ju s tify  a 
refusal to  accept either parcel. The vendors 
denied the statements of the buyers as to the 
firs t lot, and contended tha t in  any event there 
was no justification fo r refusing to take the 
second lot. The dispute was then referred to 
M r. A lfred  Lytte lton, who, after hearing the 
evidence, made the award now complained of. I t  
is in  these te rm s: “ I  award tha t the 750 pieces 
d id not comply with the terms of the contract, 
und I  fu rther award tha t the said shipment was 
and is so fa r from complying w ith the require
ments of the contract as to entitle the buyers to 
repudiate and to l'escind the whole contx-act, and 
to refuse to accept the said shipment and all 
fu rther shipments under the said contract.”  I t  
is this award which is said to be bad on its face, 
i t  is argued tha t i t  violates the well-known rule 
pf law tha t where goods are sold to be delivered 
m different instalments a breach by one party in  
connection w ith  one instalment does not of itself 
entitle the other party to  rescind the contract as 
J® ^*e other instalments. B u t I  do not agree. 
1 he rule, which is a very good one, is, like  most 
. es, subject to qualification. Thus, i f  the breach 
xs of such a kind, or takes place in  such circum
stances as reasonably to  lead to the inference 

V e t. K I,, H. ¿L

tha t sim ilar breaches w ill be committed in  relation 
to subsequent delivei'ies, the whole contract may 
there and then be l'egarded as repudiated, and 
may be rescinded. I f ,  fo r instance, a buyer fails 
to pay fo r one delivery in  such circumstances as 
to lead to the inference tha t he w ill not be able 
to pay fo r subsequent deliveries; or i f  a seller 
delivers goods differing from  the requirements of 
the contract, and does so in  such circumstances 
as to lead to the inference tha t he cannot, or w ill 
not, deliver any other k ind of goods in  the future, 
the other contracting party w ill be under no 
obligation to wait to  see what may happen; he 
can at once cancel the contract and rid  himself 
o f the difficulty. This is the effect of sect. 31, 
sub-sect. 2, of the Sale of Goods A c t 1893, which 
reads as fo llow s: “  Where there is a contract for 
the sale of goods to be delivered by stated instal
ments, which are to be separately paid for, and 
the seller makes defective deliveries in  respect 
of one or more instalments, or the buyer neglects 
or refuses to take delivery of, or pay for, one ox- 
more instalments, i t  is a question in  each case de
pending on the terms of the contract and the 
circumstances of the case, whether the breach of 
contract is a repudiation of the whole contract, 
or whether i t  is "a severable breach giving rise to 
a claim fo r compensation, but not to a rig h t to 
treat the whole contract as repudiated.”  In  the 
present case, says the umpire, the firs t shipment, 
consisting of much mox-e than half the whole, 
was so bad as to lead to the inference tha t the 
second shipment, which was to be made at the 
same place and on behalf of the same parties, 
would also be bad. That is the sense in  which I  
read what he has written. Can i t  be said tha t 
such an inference could not reasonably be drawn 
from the conduct of the sellers in  relation to the 
firs t shipment? I  th ink  not. The umpire has 
so found, and has expressed his finding in  in te lli
gible language. I  th ink, therefore, th is motion 
must be dismissed.

W a l t o n , J.—I  agree, and fo r the reasons 
which have been stated, I  only wish to add tha t 
i t  appears to me tha t there ax-e two flaws in  the 
argument which was addressed to us in  support 
of th is motion. I t  has been said, in  the first 
place, tha t the award can only be supported on 
the gx-ound tha t what the sellers did amounted to 
a repudiation, of the whole contract—that that 
means or involves an intention to repudiate ttxe 
whole contract, and i t  has been said that 
i t  is plain tha t there was no intention to 
repudiate, because the sellers were insiscing 
tha t they were perform ing the ir contract as 
fa r as they had gone, and insisting that they 
were entitled to have the contract performed in 
the futux-e. I  th ink  tha t tha t is a fallacy. Of 
course, the idea of repudiation, which is the 
word used in  sect. 31 of the Sale of Goods Act, 
does, no doubt, in  a sense involve an intention to 
repudiate; but, to  constitute a repudiation, as 
S ir George Jessel pointed out in  the M ersey Steel 
and I r o n  C om pany v. N a y lo r  (sup.), i t  is not 
necessax-y tha t the party should say, “  I  w ill 
repudiate the contract,”  or “  I  intend to repudiate 
the contract.”  I f ,  in  fact, he is repudiating the 
contract, be is doing so, although he may be 
contending tha t he is performing the contract, 
and may be intending and expressing an inten
tion to perform what is le ft of the contract. As 
S ir George Jessel said in  the passage which I

2 B



186 MARITIME LAW OASES.

K.B. Div."| A k t i e s e l s k a b e t  H e k l a  v . B r y s o n , J a m e s o n , a n d  O o . [ K . B .  D i v .

have referred to, there may, indeed, be a case 
where one party says in  so many words tha t he 
does not intend to go on w ith the contract, but 
generally the intention must be inferred from 
the acts of the parties. The second flaw which I  
th ink  is involved in the argument is this, tha t a 
defective delivery of one instalment cannot p e r se 
amount in  effect to a repudiation. I  th ink that 
is the foundation of a great deal of the argu
ment tha t has been addressed to us. I  desire to 
point out tha t I  cannot find in  the old cases, and 
certainly not in  sect. 31 of the Sale of Goods A ct 
1893, any such statement of the law. A ll that 
the Sale of Goods Act, and we need not look 
back fu rther than the words of tha t Act, says 
is tha t in  the case of defective delivery in  the 
case of one instalment, i t  is a question in  each 
case depending on the circumstances of the con
tract whether the breach of contract—tha t is, in  
th is particular case, whether the defective delivery 
—is a repudiation of the whole contract (that is 
the plain meaning of the words), or whether the 
defective delivery i3 a severable breach giving 
rise to a claim fo r compensation, but not to the 
r ig h t to treat the whole contract as repudiated. 
I  gather tha t that p la in ly means tha t the defec
tive delivery may, having regard to the terms of 
the contract and the circumstances of the case, 
amount in  effect to a repudiation of the whole 
contract. Now, what has the umpire found 
here ? He has found tha t there was a defective 
delivery amounting to a breach of contract, and 
he has found that the defective delivery, under 
the circumstances of the case, was such a breach 
as amounted in effect to repudiation. He may or 
may not have been r ig h t in  such a fin d in g ; we 
do not know what the evidence was upon which 
he came to tha t conclusion; we do not know 
whether there was any evidence upon which he 
was justified in  coming to such a conclusion ; but 
tha t question is not before us. I t  seems to me 
tha t the terms of the award follow quite properly 
— I  do not mean to say in  exact words, but in  
effect—the terms of the section, and tha t there is 
no ground fo r saying tha t the award is bad on 
the face of it. Therefore, I  th ink  th is motion
f r i l l s  • • •' M o tio n  dism issed.

Solicitors fo r Weddel, Turner, and Co., W. A . 
C rum p  and Son.

Solicitors fo r M illa r’s K a rr i and Jarrah Com
pany (1902), W h ite  and Leona rd .

N ov. 6 and  Dec. 10, 1908.
(Before B r a y , J.)

A k t i e s e l s k a b e t  H e k l a  v . B r y s o n , 
J a m e s o n , a n d  Co. (a)

C h a rte r-p a rty—D em urrage— Custom o f  p o r t  o f  
H u l l— Wood cargo— O b liga tions  o f  charterers  
and receivers o f  cargo.

A  ch a rte r-p a rty  p ro v id e d  (inter alia) th a t the 
cargo was to be d ischarged  as fa s t  as the steamer 
could de live r d u r in g  the o rd in a ry  w o rk in g  hours  
o f  the respective po rts , but accord ing to the 
custom o f  the respective po rts . A  custom was 
alleged w h ich  threw  on the charte re rs and  
receivers o f  cargo a d u ty  to p ro v id e  o r a rrange  
f o r  the steamship (on o r before he r a r r iv a l  in  
dock) a vacan t, ava ilab le , and  su itab le  berth  to 

(a ) R eported by L e o n a r d  0 . T h o m a s , Esq. B a m s te ;-  a t-L&w

w h ich  she cou ld  fo r th w ith  proceed, and to supp ly  
and  have ready a c lear quay space the f u l l  leng th  
o f  the steamer, and  a suffic ient and  continuous  
supp ly  o f  bogies.

H e ld , th a t such a custom existed a nd  was no t 
unreasonable n o r incons is tent w ith  the express 
term s o f  the c h a rte r-p a rty .

Hulthen v. Stewart (9 Asp. M a r . L a w  Cas. 285, 
403; 88 L . T . Hep. 702; (1903) A . C. 389) 
d is tingu ished .

C o m m e r c i a l  l i s t .
Action tried before Bray, J. s itting  w ithout a 

ju ry .
P la in tiffs  were the owners of the steamship 

F jo rd h e im , and the defendants were the char
terers of the vessel and receivers of the cargo.

The p la in tiffs ’ claim was fo r demurrage incurred 
by the said vessel at H ull.

The facts and arguments are sufficiently stated 
in  the judgment of Bray, J.

H a m ilto n , K.C. and A . A d a ir  Roche fo r the 
plaintiffs.

S cru tton, K .C . and H o lm a n  G regory  fo r the 
defendants.

B r a y , J .—This action was brought by the pla in
tiffs, owners of the steamship F jo rd h e im , against 
the defendants, who were timber merchants at 
H u ll, and charterers and receivers of the cargo 
of the F jo rd h e im , to recover demurrage incurred 
in  discharging the vessel at H u ll a t the 
beginning of Nov. 1907. The main dispute 
between the parties was whether the obligation 
of the defendants was to provide a suitable berth 
fo r the vessel on her arrival in  the V ic to ria  Dock, 
H u ll, and to supply and have ready a clear quay 
space or sufficient bogies whereon or wherein she 
could discharge her cargo; or merely an obliga
tion  to use the ir best endeavours to provide such 
berth, quay space, or bogies. The charter-party 
is dated the 14th Sept. 1907, and was in  a well- 
knownform called the “  Scanfin,”  a form  which had 
been adopted in  1899 by agreement between the 
Timber Trade Federation and the Documentary 
Committee of the Chamber of Shipping to be used 
in  the carriage of wood cargoes, and the p la intiffs 
contended tha t there was a custom of the port of 
H u ll applicable to this charter which created the 
obligation I  have mentioned. Evidence was given 
in  support of and against the alleged custom, and 
I  th ink  i t  w ill be convenient tha t I  should decide 
firs t the question of fact as to whether th is custom 
existed or not, and consider afterwards the 
question whether the defendants as charterers 
under the charter-party were bound by th is 
custom. Before dealing w ith the evidence, i t  w ill 
be useful to consider what was the course of: 
business at H u ll and the general position, as 
these facts have an im portant bearing upon the 
question whether i t  was probable that such a. 
custom should exist. I t  was admitted by both 
parties tha t there was a custom applicable to 
th is charter which threw an obligation on the 
ship to do more than a ship ord inarily has to do 
in  discharging. In  the absence of special agree
ment or special custom, when the master has 
brought the cargo to the ra il of the ship he has 
done a ll tha t he is bound to do. I t  is then the 
duty of the charterer to  take delivery.

In  the case of steamers carrying wood cargoes 
to H u ll i t  was the duty of the ship master 
to  do more than merely bring the cargo to



MARITIME LAW CASES. 187

K.B. D iv.] A k t i e s e l s k a b e t  H e k l a  v . Bkyson, J a m e s o n , a n d  Co. [K.B. B iv .

the r a i l ; i t  was his duty either to stack i t  on 
the quay or to pu t i t  in to what are called in  
H u ll “ bogies.”  Bogies are trucks 8ft. long, 
made to run on rails laid down by the owners of 
the dock, and capable of being taken away, 
usually by horses, in to  the merchant’s yard or 
other places. They are the property of the dock 
company, who, in the case of the V icto ria  Dock, 
are the North-Eastern Railway. For conveni
ence I  shall refer to them as the dock company. 
They are not intended or fitted fo r use on the 
railway generally. The performance of this 
duty on the part of the ship undoubtedly throws 
extra expense on the ship, and i t  does not seem 
unlike ly tha t in return the ship should require 
some additional obligation on the part of the 
charterer, and the pla intiffs suggested tha t i t  was 
in  re turn fo r th is extra burden on the ship tha t 
the charterer, according to the custom, was bound 
to take the risk of any delay on the part o f the 
dock company in  providing a clear quay space 
and sufficient bogies, w ith the consequence of 
having to pay demurrage in  case of such delay. 
Up to the year 1899 i t  appeared tha t compara
tive ly few cases had occurred where there had 
been such delay, and these had occurred in  the 
autumn months. The risk, therefore, was not a 
very serious one. I t  was said tha t there was 
another reason why i t  was both probable and 
jus t tha t th is risk should fa ll upon the charterer 
—namely, the arrangements between the dock 
company and the merchants in  relation to the 
use of the quay space and the bogies. I  should 
say here tha t in  th is case the parties have in  the 
main confined their evidence as to the course of 
business in  the V icto ria  Dock, because the ships 
tha t discharge in  tha t dock are almost entirely 
wood-carrying ships, and a large proportion of 
such ships go to tha t dock, and th is ship dis
charged in  tha t dock. I t  was not suggested, 
however, tha t th is custom applied only to the 
V ictoria  Dock, nor tha t the course of business in  
other docks in  H u ll was substantially different. 
Aow i t  appeared tha t at some tim e more than 
ten years ago some regulations were made by 
the dock company after arrangement w ith  the 
timber merchants. Shipowners were not con
sulted, nor were the ir interests regarded. No 
copy of these regulations was put in  evidence, 
but the ir effect was stated generally by Mr. 
Adams, the superintendent of the docks, who 
was called as a witness by the defendants. 
Vessels were berthed as fa r as possible in  turn , 
and the merchant intim ated whether he desired 
what was called a quay berth or a bogie berth. 
A  quay berth was a berth where the ship could 
discharge only on the quay, where there were no 
rails on which bogies could run. There were tea 
of such berths. A  bogie berth was a berth 
opposite a part of the quay where there were rails 
on which bogies could run. There were five of 
these, and at these the ship could discharge either 
in to bogies or on the quay space behind the rails, 
i t  tha t was clear. I f  a vessel discharged on the 
quay the timber would be piled up on the quay, 
and the merchant, under the regulations, was 
allowed w ithout any fu rther payment to keep 
the tim ber there so long as i t  was removed at the 
rate of th ir ty  standards a working day. Thus, 
i t  the cargo were 1200 standards, as in  th is case, 
the merchant need not entirely remove i t  fo r 
forty working days, a period of over six weeks.

A t the end of tha t time the merchant would have 
to pay rent or demurrage, but the dock company, 
i f  they chose, could remove i t  at the merchant’s 
expense. As regards bogies, the dock company 
supplied them to the vessels discharging at bogie 
berths as fa r as they could in  turn, and the 
merchant was allowed to take the loaded bogies 
to his yard and to retain them w ithout farther 
payment provided he returned the discharged 
bogies at the same rate of th ir ty  standards 
per day. A t the end of tha t period the mer
chant would have to pay a rent or demurr
age of 6d. a day. I t  was the practice of 
the doekmaster in  times of congestion, i f  a 
merchant went to extra expense or inconvenience 
in  discharging the bogies in his yard earlier, to 
return such bogies to a ship discharging into 
bogies fo r the same charter instead of d istributing 
them between a ll the ships discharging, as he 
otherwise would do. From this statement of the 
course of business i t  is apparent that the pro
vision of quay space arid bogies was entirely a 
matter of arrangement between the dock company 
and the merchants, and i t  largely depended on 
the conduct of the merchants whether there was 
much congestion or not, fo r the quicker the 
merchant cleared the quay space the sooner 
another ship could come to tha t berth, and the 
quicker he discharged the bogies the more would 
be available fo r the ships discharging in to bogies, 
and M r Adams stated tha t in  fact extra efforts 
were made by merchants in  times of congestion 
both as regards clearing quay space and dis
charging bogies. I t  does not seem to me, there
fore, either improbable or unjust tha t the 
merchants should take a risk of delay in  times of 
congestion when i t  was largely in  the ir power to 
diminish such congestion rather than throw the 
risk on the shipowner who had no voice in  the 
conduct of the business in  the dock. Further, 
the merchant was the person who brought the 
ship to the dock, and m ight be considered as the 
customer of the dock company, and thus in  a 
position to put pressure upon the dock company 
to do everything to avoid congestion. The con
clusion tha t I  draw from  the facts which I  have 
mentioned, and which are not disputed, is, first, 
tha t the custom claimed by the plaintiffs, i f  i t  
exists, is pa rt of a wider custom which regulates 
the duty of the ship as well as the duty of the 
merchant, and, second, tha t there is nothing at 
a ll improbable in  its existence.

Having this in  my mind, I  come to con
sider the evidence. The firs t piece of evidence 
is tha t there was an unreported action of Beatley  
v. B ryson , Jameson, and Co., the present defen
dants, tried  before Mathew, J. early in  1897, in  
which tha t learned judge, and afterwards the 
Court of Appeal, held tha t the custom, so fa r 
as concerned the supply of bogies by the 
merchant, was proved to exist.

The pleadings and the shorthand notes of 
the judgments of Mathew, J. and of the Court 
of Appeal were put in  evidence; the claim was 
fo r five days’ demurrage at 20Z. a day fo r delay in  
the supply of bogies. The defendants in  the ir 
defence, par. 4, stated that, i f  there was any 
delay, i t  was not delay fo r which they were 
responsible. The ship had discharged a wood 
cargo in  the V ic to ria  Dock, H u ll. Mathew, J. 
found tha t there was not sufficient quay space, 
and tha t the delay occurred through insufficient
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supply of bogies. I t  is fu rther clear from his 
judgment and that of the Court of Appeal that 
the fau lt lay w ith  the North-Eastern Railway, 
the owners of the dock. I t  was, nevertheless, 
held tha t the defendants were responsible, as by 
the custom of the port i t  was the duty of the 
merchants to supply bogies. Mathew, J. states 
i t  th u s : “  The discharge at H u ll that is custo
mary is a discharge either upon the quay or 
in to bogies, the defendants, the merchants, being 
bound to supply the bogies.”  Lord  Esher says 
at p. 3 of his judgm ent: “  W ell, then, when he 
heard what the firs t witness said here, and 
believed him, he saw at once what is the custom 
at H u ll, and he states : ‘ The discharge at H u ll,’ 
tha t is the customary mode of discharge at H u ll, 
‘ is a discharge either upon the quay or into 
bogies, the defendants, the merchants, being 
bound to  supply the bogies.’ That is the custo
mary mode which he finds, and a part of tha t is 
tha t the charterer or the merchant, as he calls him, 
is not relieved as he has been in  some cases from 
taking any part a t a ll in the reception of the 
cargo. He is bound by the customary mode 
there tha t he must either find space on the quay 
or he must find bogies. That is his part o f the 
receiving of the cargo. I f  tha t be a part of 
custom, I  oan see no answer to the objection when 
the objection is that he has found tha t wrongly. 
I t  seems to me the only evidence of the mode in 
which these cargoes are received is that they are 
to be received by the charterer or receiver as his 
part of the transaction, either arranging tha t 
there should be a quay space or having bogies 
there ready to receive the cargo. That is part of 
the custom and mode, and of the contract 
there, and he has contracted, therefore, tha t he 
would have the bogies ready w ith in  a reasonable 
tim e ; he has failed in  that, not through any fau lt 
o f his, but he must take the consequences of that 
fa ilure of his part o f the contract, and i t  brings 
it, therefore, to the ordinary case in  which he is 
bound to pay demurrage, and the decision of the 
learned judge is righ t.”  M r. Scrutton endea
voured to make something of the use of the words 
“  w ith in a reasonable tim e,”  but that must mean 
w ith in  a reasonable time to enable the ship to 
discharge. I t  is quite plain, as I  read his judg 
ment, tha t he considered tha t there was an 
absolute contract on the part o f the merchants to 
supply the bogies, and not merely “  to do the ir 
best.”  The words of the charter-party in  tha t 
case were “  to be discharged w ith customary 
despatch at H u ll during regular working days.”  
I  see no escape from the conclusion tha t the court 
there found the custom so fa r as the supply of 
bogies was concerned to have been proved to 
exist, and to apply to a charter of th is kind. I t  
was urged tha t at tha t time the doctrine laid 
down in  H u lth e n  v. S te w a rt (sup.) was not 
acknowledged to be the law. I  do not agree 
w ith  that. The cases of P ostle thw a ite  v. F ree land  
(4 Asp. Mar. Law Gas. 129, 302; 42 L . T. Rep. 
845; (1880) 5 A. G. 599), Good v. Isaacs (7 Asp. 
Mar. Law Cas. 148, 366, 212; 67 L . T. Rep. 450;
(1892) 2 Q. B. 555), and H ic k  v. R aym ond  (7 Asp. 
Mar. Law Cas. 23, 97, 233; 68 L . T . Rep. 175;
(1893) A. G. 22) had a ll been decided before 1897, 
and two of those cases were, in  fact, cited in  the 
argument before Mathew, J. I t  is true, of course, 
tha t in  tha t case no question arose as to the 
obligation of the merchant to find a berth,

but no distinction was made in  the present 
case by the witnesses or by the defendants’ 
counsel between the two customs. They either 
both exist or neither. This tr ia l and its result, 
of course, are not conclusive. I t  is open to 
the defendants to say tha t the courts were mis
taken or tha t no such custom now exists, but i t  
cannot be denied tha t i t  is a strong piece of 
evidence in  favour of the custom.

The next piece of evidence is this. Early  
in  1899 the Timber Trades Federation, a 
national society, and the Documentary Com
mittee of the Chamber of Shipping of the 
U nited K ingdom  formulated and agreed to 
adopt the form of charter-party used between 
the parties here as the form  to be used for 
the wood trade from  Scandinavia and Finland 
—i t  is called fo r short the “  Scanfin ”  charter. 
They then thought i t  desirable to agree to the 
customs of the different ports applicable to that 
form  of charter so as to avoid disputes as to what 
these customs were, and as H u ll, I  suppose, was 
the principal port of discharge fo r wood cargoes, 
they proceeded to deal w ith H u ll first, and a 
committee was appointed to find the custom and 
practice at H u ll. I t  appears tha t at H u ll a t tha t 
time there was, as there s til l is, a local association 
of timber importers called the East Coast Asso
ciation (I am not sure i f  tha t is its fu l l  title). A ll 
timber importers at H u ll were not members 
of it, but most of the principal importers were, 
and the association represented a lit t le  less 
than half the tim ber imported at H u ll. This 
association were asked to nominate three members 
to represent the merchants, and they nominated 
three gentlemen—Mr. Fisher, Mr. Wade, and Mr. 
Horsley—to form part of the committee of six, 
the other three being nominated by the Chamber 
of Shipping—Mr. Fenton, M r. Roche, and Mr. 
Latus. These six gentlemen met, and unani
mously agreed upon and signed the follow
ing document. I t  is headed: “  Statement 
of Custom and Practice concerning the D is
charge of Steamships laden w ith Wood Cargoes 
at the P o rt of K ingston-upon-Hull,”  and 
the custom w ith  reference to the matters in  dis
pute in  th is action is found under the headings 
“  Discharging Berth ”  and “  Mode of Discharge.”  
“  Discharging Berth.—I t  is the duty of the 
receiver of a wood cargo at H u ll, where the dock 
is either named or unnamed in  the charter- 
party, to provide or arrange fo r the steamship 
(on or before her arriva l in  dock) a vacant, avail
able, and suitable berth to which she can fo rth 
w ith  proceed.”  “ Mode of Discharge.—I t  is the 
duty of the owner of a steamer discharging a 
wood cargo as above-mentioned to remove the 
cargo from  the steamer and to place i t  upon the 
quay space opposite the steamer or upon carriages 
on rails (termed ‘ bogies ’), or to lower the cargo 
in to open lighters supplied and brought along
side by the receivers, and to pay fo r the labour 
necessary to perform the above work. I t  is the 
duty of the receivers of such cargo to supply 
and have ready a clear quay space the fu ll 
length of the steamer, and (or) a sufficient and 
continuous supply of bogies and (or) suitable 
open lighters alongside.”  Three out of the six 
gentlemen who signed i t  were called as witnesses, 
Mr. Fenton by the pla intiffs, and Messrs. Fisher 
and Wade by the defendants. Mr. Roche and Mr. 
Latus are dead. Mr. Horsley was alive but was
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not called. I t  was suggested but not proved by 
the defendants tha t he was ill, but the pla intiffs 
said he was at business in  H u ll while the case 
was being tried. I  have no doubt tha t i f  the defen
dants had thought his evidence would have been 
favourable to them they would have procured his 
evidence. M r. Fenton proved that the custom as 
stated in the document had been the custom and 
practice in  H u ll fo r many years before 1899, that 
the committee had met, and where they thought i t  
necessary called evidence, tha t a ll the six members 
of the committee had had great experience in  ship
ping and discharging cargoes at H u ll, and that the 
custom was never disputed, and was agreed to by 
a ll the six. H is evidence was not shaken in any 
degree by crosB-examination. M r. Fisher was at 
the time, and both before and after, president of 
the East Coast Association. He had also been 
president of the Timber Trades Federation. He 
stated in his evidence tha t he agreed to tha t 
statement of the custom because he believed i t  to 
be common law, and tha t though undoubtedly 
merchants paid demurrage they never paid the 
fu ll amount; i t  was always a compromise. He 
seemed to adm it i t  was the practice, but to deny 
tha t i t  was the custom. H is evidence was not 
satisfactory to my mind, and I  cannot accept his 
statement tha t he signed i t  believing only tha t i t  
was the common law. The object of his stating 
tha t i t  was the common law was obvious—namely, 
to enable i t  to be argued tha t since H u lth e n  v. 
S tew art (sup.) i t  was no longer the common law. 
I  believe tha t to be an afterthought, and I  have 
no doubt tha t he signed the document as being 
what i t  purported to be, a statement of custom 
snd practice then existing. H is recollection of 
what had taken place in  1899 was clearly defective, 
because he stated and made a point of i t  tha t 
his side were not represented by any solicitor, 
whereas the shipowners had M r. Roche. I t  was 
shown, however, by a minute of the meeting, 
that Mr. A. M. Jackson, a solicitor and secre
tary of the East Coast Association, was present 
at the firs t meeting on behalf of the importers, 
and tha t the custom in  question was agreed to 
at that meeting. M r. Fisher had been w ritten  to 
by the p la in tiffs ’ solicitors to come and give evi
dence in  accordance w ith the signed document. 
H is answer was this : “  Dear Sirs,—Yours of the 
2nd has been handed to me on my return from a 
few days’ holiday, hence my not being able to 
reply previously. I  have carefully considered 
your communication, and should very much 
prefer not to  take any part in the action between 
the owners of the F jo rd h e im  and Messrs. Bryson, 
Jameson, and Co. As you can readily under
stand, i t  is not a nice th ing fo r one merchant to 
appear against another of the same town, and I  

°n ld have thought there would have been no 
difficulty in  your obtaining sufficient evidence fo r 
your purpose from the shipping side of both 
brokers and owners in  H u ll.”  He did not attempt 
to give any explanation of this letter, which seems 
to me to be quite inconsistent w ith his version of 
the document at the tria l. M r. Wade was also 
called. H is firm  were, and I  th ink s till are, the 
largest importers of wood cargoes in  H u ll. H is 
evidence was somewhat to the same effect as Mr. 
r  isher’s, namely—tha t he thought i t  was the 
common law; 'ont he admitted quite clearly that 
1 be committee met to draw up a statement of the 
settled and established practice at H u ll, and tha t

j he did believe in  and before 1899 tha t the settled 
and established practice was as stated in  the docu
ment. He did, later, try  to qualify tha t by saying 
tha t i f  the receiver did his best he was not 
liable to demurrage. H is evidence was no more 
satisfactory than Mr. Fisher’s, and i t  was proved 
tha t his firm  had on several occasions paid sub
stantial sums fo r demurrage which would have 
only been payable i f  the custom existed, and 
I  have no hesitation in  finding as a fact that 
a ll these six gentlemen, including Mr. Fisher and 
M r. Wade, signed the document in  the fu l l  belief 
tha t the settled custom and practice at H u ll was 
tha t stated under the headings “ Discharging 
Berth ”  and “  Mode of Discharge.”  I t  is to  be 
observed tha t there is no magic in  the word 
“  custom.”  In  P ostle thw a ite  v. F ree land  (sup.) 
Lord Blackburn on p. 616, says: “ The jurors 
were told, and I  th ink  quite correctly, that 
‘ custom ’ in  the charter-party did not mean 
custom in the sense in  which the word is some
times used by lawyers, but meant a settled and 
established practice of the port,”  and tha t is 
what these six gentlemen meant when they signed 
th is statement.

There was some evidence to show tha t as 
regards the commencement of discharge and 
as regards lighters the committee were stating 
something which could hardly be considered as 
settled at tha t time. No doubt tha t should make 
one look carefully at the rest of the document, but 
no such suggestion was made as regards the custom 
in  dispute, and whether i t  be common law or 
custom i t  had long been settled and acted upon. 
Now i t  appears tha t th is document as soon as i t  
was settled was printed in  London by the 
Documentary Committee and copies sent down to 
and distributed in  H u ll, certainly amongst a ll the 
members of the East Coast Association. I t  was 
also printed in a journal called the T im be r Trades  
Jo u rn a l, largely taken in  by timber importers, 
and favourably commented on. There was no 
evidence tha t any protest was made by any 
importer either at any meeting of the East Coast 
Association or by any le tter to the T im be r Trades 
Jo u rn a l, or in  any other way, and the inference I  
draw is tha t practically every importer who saw 
or knew of the document accepted i t  as a correct 
statement of the custom and practice at H u ll. 
In  addition to this the p la intiffs called some 
nine witnesses to say tha t th is was the 
custom in  the ir experience before and since 1899. 
Two of these witnesses were in  the tim ber trade, 
one of them having been employed fo r over 
twenty years by the firm  of Wade and Sons. 
On the other side the defendants called some 
eight or nine fu rther witnesses who said i t  was 
not and never had been the custom. These 
gentlemen were a ll in  the tim ber trade. Some of 
them had seen and known of the document at 
the time, and made no objection to anyone. One 
had an extract, I  suppose, from  the T im b e r Trades  
J o u rn a l framed and put up in  his office fo r refer
ence, he said, in  case any question arose. One, 
a M r. Sanderson, no doubt a considerable 
importer, seems to have been much annoyed by 
not having been asked to become a member of 
the East Coast Association, and seems to have 
jeered at it, but I  was not much impressed by 
his evidence. So fa r as these witnesses were 
concerned, I  considered tha t the evidence on the 
part of the p la in tiffs was much more weighty and
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trustworthy than tha t of the defendants. The 
defendant, M r. Jameson, was called, and said in  
exainination-in-cbief tha t there was no such 
custom, but in  cross-examination he admitted tha t 
he knew of the document and took no step what
ever to object, and tha t he did believe at that 
time that the merchant would be liable fo r 
demurrage, but only at common law. As his firm  
were defendants in  the case where the custom was 
disputed and proved to exist, i t  is d ifficu lt to 
accept his statement, and I  am convinced tha t the 
idea that merchants were liable under the 
common law is an afterthought. M r. Scrutton, 
fo r the defendants, strongly urghd tha t even i f  
the custom existed i t  had not been acted on and 
did not now exist. I t  appears tha t no difficulty 
arises in  procuring a berth and sufficient bogies 
except in  the autumn. There is always some 
congestion then, but as a rule not much. There 
was, however, congestion in  the years 1900, 1906, 
and 1907, and i t  was, no doubt, the congestion 
tha t arose in  the two la tte r years tha t caused the 
present disput e, and I  gather tha t th is is in the 
nature of a. test case. M r. Scrutton argued that 
the custom could not be said to have been acted 
on unless demurrage was proved to have been 
paid in  a large number of cases. I  do not accept 
th is view. Where no claim arose fo r demurrage 
the merchants had done the ir duty, and i t  was 
proved, as I  have already stated, by the superin
tendent of the docks, called by the defen
dants, and other witnesses, tha t merchants 
often incurred expense in  clearing the quay 
space and unloading their bogies to pre
vent d e lry ; but i t  is unnecessary to decide 
this point, because i t  was clearly proved tha t in 
twenty-three cases sums large or small had been 
paid fo r demurrage, anclin some cases demurrage 
had been set off against a claim fo r short weight. 
Counsel on both sides went in to cases where the 
claim m ight have arisen, and in  a good many 
cases, mostly, however, in  1906 and 1907, some 
evidence was given tha t no demurrage was paid, 
but where correspondence was produced there 
was a marked absence of letters denying the 
existence of the custom. Mr. Askew, a repre
sentative of Messrs. Wade, promised to search 
the correspondence which his firm  had had, and 
to produce any such letters, but none were 
produced. In  the case of the B ygdo  and the Seaton  
there was a le tter of the 30th Oct. 1900 denying 
lia b ility  when the claim was made, but as the 
firm  eventually paid 100Z. i t  is obvious tha t they 
could not have had much fa ith  in  the ir denial. 
I  have now dealt w ith the more im portant parts of 
the evidence as to the existence or non-existence 
of the custom, There were other points made on 
each side which I  have fu lly  considered but do 
not th ink  i t  necessary to fu rthe r refer to. In  the 
result I  have come to the clear conclusion tha t 
the custom existed before 1899, in  1899, and con
tinuously down to the date of the charter-party in  
th is case, and I  find th is as a fact. I  fu rthe r find 
tha t i t  was part of a wider custom which, while 
imposing this burden on the merchant, imposed 
a considerable extra burden on the ship. 1 have 
already referred to this, and i t  appears in  the 
statement of custom of 1889 under the heading 
“  Mode of Discharge.”

I  have now to consider whether th is custom is 
binding in  th is case on the defendants. I t  is 
claimed by the defendants tha t i t  is unreasonable

and tha t i t  contradicts the express terms of the 
charter. Two cases were cited, I lo p n e r  v. Stoate, 
Hosegood, and  Co. (10 Asp. Mar. Law Cas. 32 ; 92 
L . T. Rep. 328 ; (1905) 2 K . B. 543) and M etca lfe , 
Sim pson, and  Co. v. Thompson, P a tr ic k ,  and  
W oodwork, of which 1 had a shorthand note, 
where Channell, J. and Kennedy, L .J . respec
tive ly had expressed the opinion tha t a custom 
w ith regard to every ship tha t the same quantity 
of cargo should be discharged each day was un
reasonable, bu t the facts in  those cases are so 
wholly different from the present that I  need not 
fu rthe r refer to them. I t  w ill be apparent from  the 
early pa rt of my judgment th a t I  have formed a 
clear opinion tha t this custom, from the business 
point of view, was a perfectly reasonable one. I t  
was said, however, tha t i t  was a custom to do 
something which m ight in  certain circumstances 
be impossible. W hat does tha t mean ? Merely 
tha t the merchant is taking a risk and may 
have to pay damages in  case the circumstances 
make i t  impossible, but business men every day 
are entering in to  contracts which involve such a 
risk as this, and i t  is a common th ing fo r the 
merchant to take this risk. He often agrees to 
discharge in  a fixed number of days, a more 
onerous obligation, and in  fact in  the case of 
sailing ships carrying wood cargoes to H u ll i t  
is s til l the practice to fix  the lay days. Experience 
shows tha t the risk is small, and i t  is certainly 
not unjust tha t i t  should be borne by the mer
chant who makes his own arrangment w ith  the 
dock company and has the power of dim inishing 
the delay, and certainly i t  is amply compensated 
fo r by the increased burden thrown on the ship
owner by the other part of the custom. I  am 
clearly of opinion tha t the custom is not un
reasonable. Then i t  is said i t  contradicts the 
charter. The firs t answer to tha t seems to be 
tha t the custom of the port is expressly incorpo
rated in the words of the charter. There are first 
the words “  customary dispatch,”  then, “  but 
according to the custom of the respective ports,”  
and lastly “  as customary.”  I  see no reason fo r 
lim itin g  these words, and the insertion of the 
word “  but ”  seems to im ply tha t the obligation 
may be controlled by the custom. I t  is said that 
the case of H u lth e n  v. S tew art (sup.) is against 
th is view. I  do not so read tha t case. No 
custom was proved there, and I  can find no words 
in  the judgment to show what would have been 
the ir Lordships’ view as to the effect on the 
obligation of any proved custom. I f  th is part of 
the custom were contrary to the charter, so must 
also be tha t part which places the extra burden 
on the shipowner. In  the case of B ea tley  v. 
B ryson , Jameson, a nd  Co. (unreported) th is same 
point was open, as the words introducing the 
custom were rather less strong. I f  the defendants 
are rig h t here they should have succeeded there. 
I t  is said tha t i t  was not argued, but i t  is difficult 
to suppose tha t i t  could have escaped the atten
tion  of such eminent commercial lawyers as Lord 
Esher and Mathew, J. Lord  Esher, referring to 
the charter, says “  and, therefore, i t  is a part of 
th is contract i f  there is a custom obtaining at 
H u ll tha t she should be discharged in  tha t cus
tomary manner. There is introduced the necessity 
of giving evidence as to what tha t custom is,”  
and then he particu larly points out tha t by the 
custom the shipowner is bound to do more than 
he would be by the ordinary law. I f  tha t is so,
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why may not the merchant also be bound to do 
more than he would be by the ordinary law ? I  
have here a clear decision on the point, and i t  
seems to me to accord w ith reason. I  come, 
therefore, to the conclusion tha t the custom as 
proved is binding on the defendants, and forms 
part of the ir contract.

I t  is a satisfaction to me to be able to come to 
this conclusion rather than to have to find tha t 
what business men have plainly intended cannot 
be carried out. That being so, and there being 
this obligation on the defendants, what is their 
position P The evidence shows tha t i f  the F jo rd 
heim  |had been provided w ith a berth as soon as 
she arrived in dock she would have begun to dis
charge on the 5th November. The captain says 
tha t w ith sufficient bogies she could have been 
discharged in  seven to eight days. Another of 
the p la in tiffs ’ witnesses said six to seven, and no 
evidence was given to contradict it .  I  feel I  
should be quite safe in  finding tha t she could 
have been discharged in  eight fu ll working days 
i f  the defendants had fu lfilled  the ir obligation 
under the custom. These working days would 
expire on the middle of Thursday, the 14th 
November. In  fact, she finished discharging at 
4 a.m. on the 22nd, or seven and three-quarter 
days after the time. This at 27Z. 10s. a day makes 
the demurrage 213Z. 2s. (id. The reasons I  have 
given, i f  good, are sufficient to decide this case, and 
to require me to give judgment fo r the plaintiffs 
fo r tha t am ount; but other points were taken, and 
i t  w ill be well fo r me to express my opinion on 
them, and find the facts, in  case i t  should be held by 
a higher court tha t there was no binding custom. 
I t  was argued fo r the p la in tiffs tha t i f  no such 
custom existed, and i f  the only obligation on the 
defendants was to use the ir best endeavours to 
Procure a suitable berth and provide sufficient 
bogies, the facts showed tha t they had not 
fu lfilled the ir obligation. I t  was said that she 
°ould have discharged in to  lighters firs t i f  the 
merchant had provided them. I f  the custom be 
proved this is immaterial. I f  i t  be not proved I  
do not th ink  the merchant in  using his best 
endeavours would be bound to provide lighters. 
The discharge of whole wood cargoes in to  lighters 
18 practically unknown. Parcels intended to go 
by canal up country are sometimes discharged 
into lighters, but none of th is cargo was intended 
t°  go by canal, and i t  would have been a most 
unusual, and, in  my opinion, quite an unreasonable 
expense fo r a merchant to incur, firs t to discharge 
in to lighters, and then to unload again on 
to the quay or in to bogies. There was 
a'so a good deal of evidence to show 
tha t sufficient lighters could not have been pro
cured. Then i t  was said tha t the defendants 
could, i f  they had chosen, have expedited the 
discharge in  one or two ways, firs t by unloading 
in  their yard the loaded bogies which they had 
there, and so obtaining additional bogies to 
supply the deficiency. Second, by clearing the 
quay space at No. 1 berth which was at the time 
occupied by the cargo of the A asta , another of 
their ships, and so enabling the F jo rd h e im  to 
come to a berth earlier, and a berth where she 
could have discharged w ithout delay on the quay 
space so cleared. Now I  th ink  the defendants, 
°u  the assumption tha t there was no binding 
custom, were bound to do a ll tha t was reasonably 
possible. The question is what was reasonably
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possible, and I  th ink  tha t is a question of fact. 
Regard must be had to expense and inconvenience, 
and also as to what is usually done by merchants 
in  times of great congestion like  this. As I  have 
already stated, i t  was clearly proved by Mr. Adams 
and Mr. Ramsay, and other witnesses, tha t in  
times of congestion merchants made unusual 
efforts in one of these two ways to expedite the 
discharge of the ir ships, and i t  was shown that 
at this time the defendants themselves did make 
unusual efforts to clear away the cargo of the 
M in n a , one of the ir ships, to enable the Gustav 
B o ld t, another of the ir ships, to obtain a quay 
berth, and also to clear away the cargo of the 
A asta  to enable the H a n n a , another of the ir ships, 
to go to No. 1 quay berth. The defendants had 
four ships arriv ing w ith in  a few days of one 
another at this time, namely, the Gustav B o ld t, 
the L u ise  Leonha rd t, the F jo rd h e im , and the 
H a n n a , and when they gave notice to the dock 
company of the contemplated arriva l of the first 
three they were warned by the dock company that 
there m ight be delay in  getting a berth. In  the 
case of the F jo rd h e im  the defendants made no 
extra efforts.

I t  seems to me, having regard to the practice 
spoken of, tha t the defendants should have made 
extra efforts i f  they could reasonably have done 
so. I  must consider, therefore, i f  they could, 
and I  w ill deal firs t w ith the suggestion that 
they could have removed the cargo of the 
A asta  more quickly than they did. This point 
was clearly made by Mr. Ham ilton in his 
cross-examination of the defendants’ witnesses, 
particu larly in  the cross-examination of Mr. 
Ramsay, the dock company’s foreman. The 
only other witness called by the defendants 
on this point before they closed the ir case was 
M r. Jameson, one of the defendants, who stated 
tha t i t  would have been impossible, because they 
could not work w ith lights at n igh t on account of 
the danger of fire, and they could not begin 
removing the cargo of the A asta  before she was 
completely discharged, on account of the danger 
of having two sets of men working at the same 
time. A fte r his evidence M r. Scrutton closed his 
case, and when he was summing up his case I  
called his attention to what I  thought was the 
unsatisfactory way in  which this point had been 
dealt w ith ; and, as he seemed surprised, I  said I  
would give him  the opportunity of calling one 
other witness on the point. He availed himself 
o f th is opportunity on the following Monday, and 
called Pawson, the timber foreman of the dock 
company, as being an independent witness. His 
evidence seemed to me most unsatisfactory, and I  
was quite unable to accept i t  as true. He began 
by stating positively tha t i t  was not reasonably 
possible fo r the defendants to remove more than 
th ir ty  standards a day, although one of their 
own timber yards adjoined No. 1 quay berth, and 
was only separated from  i t  by a fence in  which 
there were a large number of doors or 
openings through which tim ber could be 
easily removed. When he stated this, T 
cautioned him by stating tha t 1 thought 
i t  was contrary to evidence I  had already heard ; 
but he adhered to it. He fu rther stated that i t  
was not reasonably practicable to remove the 
timber in to the defendants’ yard while the ship 
was s till discharging. Now Mr. Ramsay had 
said that he could not say tha t fifty-five standards
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could not be removed in  a day, and i t  was obvious 
tha t the dock company and the merchants 
would never have fixed th ir ty  as the number to 
be removed i f  tha t were the maximum tha t could 
be removed in  a day. A fte r Pawson’s evidence. 
M r. Scrutton desired to call another witness. I  
would not allow that, but I  offered to admit any 
documents; and accordingly Mr. Scrutton put in 
a book kept by one of the defendants’ servants, 
and verified by him in  the witness-box, which 
showed how and when the A a s ta ’s cargo was 
removed. I t  showed on what days cargo was 
removed, and what was paid each week. Advances 
were made to the men at the rate of 75 percent., 
so i t  was easy to calculate how much had been 
removed each day. These were the facts that 
appeared. The A asta ’s cargo was 630 standards. 
She began discharging on the 23rd Oct. 
and finished on the 28th (be i t  observed 630 
standards in four and a half working days, the 
27th being a Sunday). Notw ithstanding the 
supposed danger, the defendants began removing 
the cargo from  the quay space in to the ir yard on 
the 24th, and continued to do so throughout the 
discharge; and the payment showed that during 
the 24th, 25th, and 26th they removed over 100 
standards—tha t is to say, at the rate of th irty - 
three standards a day, and they continued 
removing the next week at a slightly higher rate, 
although they only employed one gang. Further, 
although i t  was said tha t the cost of removing 
would vary from 3s. to  7s. a standard according 
as the timber was large or small, and although 
the timber in  th is cargo contained a good deal of 
small, the to ta l cost was 103Z. 6s. 2d., which works 
out at only 3s. 3^d. a, standard fo r the whole 630, 
showing tha t rather less than the usual expense 
was incurred. There is no doubt tha t to employ 
two gang3 instead of one would involve some 
additional extra cost per standard, owing to 
the necessity of dumping some of i t  down 
w ithout taking i t  immediately to the stacks. I  
am satisfied tha t Ramsay was rig h t when he 
admitted tha t i t  could have been done at the rate 
of fifty-five standards a day after the 28th, when 
the discharge ended, w ithout any unreasonable 
extra cost. The defendants had a length of over 
300ft. on the quay space to work on and 450ft. on 
the ir own y a rd ; and M r. Jameson stated tha t his 
yards were not very fu l l  a t th is time. I t  was 
shown by the book tha t the H a n n a  commenced 
discharging before the quay space was entirely 
cleared ; and taking a ll these facts in to considera
tion, I  am satisfied, and so find as a fact, tha t the 
defendants could have sufficiently cleared the 
quay space at No. 1 to have allowed the F jo rd h e im  
to begin discharging there by noon on the 7th 
Nov., i f  not earlier. Discharging on the quay is 
a t least as fast as discharging into bogies; and 
in  my opinion the F jo rd h e im  could have finished 
discharging by the end of the day on the 16th. 
She in fact finished discharging on the 22nd, at 
4 a.m .; and I  find as a fact that i f  the defendants 
had used the ir best endeavours, five days would 
have been saved. I  ought to have stated tha t the 
H a n n a  arrived in dock two or three days after 
the F jo rd h e im , and I  suppose would have taken 
the F jo rd h e im ’s place at a bogie berth. Another 
way in which some time, though not so much, 
could have been saved, on the assumption that 
the F jo rd h e im  could only have been taken to the 
berth where she did in  fact discharge, would

have been by the defendants unloading in  their 
yard the loaded bogies which they had there. On 
the 8tb Nov. the defendants bad 147 loaded 
bogies in  the ir yards ; and, of course, this number 
was added to each day. Mr. Adams stated that 
th is unloading by extra effort could not be done 
to any large extent, because of possible want of 
room in  the yards; bu t in  my opinion this could 
have been done to a substantial extent. I f  they 
had done this, they would, according to the 
practice, have had the benefit o f the additional 
bogies so unloaded. I t  is a low estimate to say 
tha t during the eight or ten days beginning on 
the 8th, 100 bogies m ight so have been unloaded. 
Each bogie holds about three standards. This 
should have given the defendants sufficient bogies 
to enable 300 additional standards to have been 
unloaded. As in  fact the ship discharged at the 
rate of 100 standards a day, I  estimate tha t 
three days could have been saved. These are the 
facts tha t I  find, and some of the reasons which 
have led me to these conclusions. I  have not to 
anply these facts, because of my finding as to 
the custom; they only become material, as I  have 
pointed out, i f  my finding as to custom is wrong. 
M y judgment must be fo r the p lain t i f f  for 
213?. 2s. 6d. w ith costs, subject to a discussion in  
regard to the figures. Judgm ent f o r  p la in tif fs .

Solicitors fo r the p laintiffs, B o tte re ll and Roche.
Solicitors fo r the defendants, T rin d e r, Gapron, 

and Co.

N ov. 5, 6,12, 1908, and Jan . 29, 1909.
(Before B r a t , J.)

R e d  “ R ”  S t e a m s h i p  C o m p a n y  L i m i t e d  v .
A l l a t i n i  B r o t h e r s  a n d  o t h e r s , (a )

B i l l  o f la d in g — C h a rte r -p a r ty — C onstruc tion  of— 
L ie n — D ead fre ig h t— L ia b i l i t y  o f  b i l l  o f  la d in g  
holders.

A  b i l l  o f  la d in g  was in  the fo llo w in g  term s  .- 
“  Shipped . . . being m arked  and  num bered
as in  the m a rg in  . . . u n to  order, he o r they
p a y in g  f r e ig h t  f o r  the sa id  goods and  p e rfo rm 
in g  a l l  o ther cond itions and  exceptions as per 
ch a rte r-p a rty  . . . per the ra te  o f  f r e ig h t
as pe r ch a rte r-p a rty  per ton  o f  2240Z6. gross 
w eigh t de livered in  f u l l ; sixpence less i f  ordered  
to a d ire c t p o rt on s ig n in g  las t b i l l  o f  la d in g .”

The ch a rte r-p a rty  p rov ided  (inter alia) as fo llo w s  .- 
“  The sa id  sh ip  sh a ll . . . receive a f u l l  and
complete cargo o f  wheat, m aize, linseed, and  
rapeseed. F re ig h t twelve s h illin g s  and  sixpence 
s te rling  p e r ton . . .  a l l  p e r ton o f  2240Z6. 
E n g lis h  gross w e igh t de livered . . . cha r
terers to have the o p tio n  o f  sh ip p in g  other la w fu l 
m erchandise . . .  in  w h ich  case f r e ig h t  to 
be p a id  on steamer’s dead w e igh t cap a c ity  f o r  
wheat o r m aize in  bags a t the rates above agreed 
on f o r  heavy g ra in  . . . bu t steam er no t to
earn more f re ig h t  th a n  she w ou ld  i f  loaded w ith  a 
f u l l  cargo o f  wheat o r m aize in  bags.”

The vessel le ft p o rt ha lf-loaded  w ith  oats and  
barley, ow ing  to the fa c t  th a t the ch a rte re r cou ld  
p rov ide  no fu r th e r  cargo, and  proceeded to a 
d irec t p o rt.

H e ld , th a t, on the true  construc tion  o f  the b i l l  o f 
la d in g  and  ch a rte r-p a rty , the p la in t if fs  were o n ly

( a )  Reported by L eonard O. T homas, Esq., Barrister-at-Law.
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e n title d  to paym en t a t the ra te  o f  12s. p e r ton  
gross w e igh t delivered, an d  could n o t support a 
c la im  in  respect o f  dead fre ig h t .

H e ld , also, th a t the defendants were e n tit le d  to 5 
per cent, in te re s t on the sum  deposited w ith  the 
dock com pany.

C o m m e r c i a l  l i s t .
The p la in tiffs  were the owners of the steam

ship R y a ll, and the defendants the holders of the 
bills of lading and receivers of cargo.

The p la in tiffs ’ claim was to recover 17291. 
money deposited by the defendants w ith the 
Surrey Commercial Dock Company as balance 
of fre ight. The defendants had admitted and 
paid a certain sum, but denied any fu rthe r lia 
b ility .

The b ill o f lading was in  the following 
te rm s:

Shipped. . . . being m arked and numbered as in  the 
m argin . . . un to  order, he o r the y  paying fre ig h t
fo r the said goods and pe rfo rm ing  a ll o ther conditions 
and exceptions as per ch a rte r-pa rty  dated a t Buenos 
Ayres the 16th M ay 1907, per the  ra te  o f fre ig h t as per 
cha rte r-pa rty  per ton  o f 22401b. gross w e igh t delivered 
ln  fa l l  . . . sixpence less i f  ordered to  a d ire c t p o rt
on signing l i s t  b i l l  o f lading.

The material parts of the charter-party were as 
follows :

(3) T h a t the said ship sha ll . . . proceed as
ordered by the charterers o r th e ir  agents to  the  under
mentioned place o r places, and there receive fro m  them  
*  fu l l  and complete cargo o f wheat and (or) maize and 
(° r ) linseed and (or) rapeseed in  bags and (or)
bu lk . .

(4) W h ich  cargo the  said charterers b in d  themselves 
f °  ship, &e., n o t exceeding w hat she can reasonably 
stow and ca rry  over and above her tack le , o r apparel, 
provisions, and fu rn itu re .

(6) F re ig h t tw e lve  sh illings  and sixpence s te rling  
(12s. 6d .) per ton.

(13) Sixpence per ton  less i f  ordered to  a d irec t p o rt 
°f_ discharge w ith in  the range o f th is  cha rte r-pa rty , 
said po rt o f discharge to  be declared on signing fina l 
b i l l  of lad ing. . . .

(15) A l l  per ton  o f 22401b. E ng lish  gross w eigh t 
delivered.

(16) Charterers have the  op tion  o f sh ipp ing o ther
la w fu l merchandise . . . in  w h ich  case fre ig h t to
be paid on steamer’s dead w e igh t capacity fo r wheat o r 
maize in  bags on th is  voyage a t the rates above agreed 
on fo r heavy g ra in ; b u t steamer n o t to  earn more 
fre ig h t than  she would i f  loaded w ith  a fu l l  cargo of
wheat or maize in  bags.

(23) Cargo to  be loaded a t the  ra te o f 200 tons per 
runn ing  day, Sundays and ho lidays excepted ( if  the 
Bhip be no t Booner dispatched), and tim e  fo r  load ing 
sha ll commence to  count tw elve hours a fte r . 
notice th a t the vessel is  in  readiness to  receive cargo 
• • • and a ll tim e on demurrage over and above said
lay ing  days sha ll be pa id fo r by  charterers o r th e ir 
agents . . .  a t the ra te o f fourpence s te rling  per
gross reg is te r ton  per day.

v31) The master to  sign b ills  of lad ing  as presented 
a' any ra te  o f fre ig h t th a t the  charterers o r th e ir 
agents m ay require , b u t any difference in  am ount 
between the b i l l  o f lad ing  fre ig h t and the to ta l gross 
chartered fre ig h t, as above, sha ll be settled a t p o rt of 
loading before the  steamer sails, i f  in  steamer’s favour 
to  be pa id in  cash on sign ing b ills  o f la d in g ; i f  in  
charterer’s favour b y  usual m aster’s b i l l  payable five 
days a fte r a r r iv a l a t p o rt o f discharge, o r upon collec
tion  o f fre ig h t (whichever occurs f irs t) , and such b i l l  is 
hereby made b y  owners a f irs t charge on b i l l  o f lad ing  
fre igh t, and the said fre ig h t is hereby hypothecated as
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security  fo r the said b il l.  Charterers’ l ia b i l i ty  to  oease 
upon shipm ent o f cargo, provided such cargo be w orth  
the  b i l l  o f lad ing  fre ig h t, dead fre ig h t, demurrage, and 
a ll o ther charges whatsoever.

(39) I f  the cargo cannot be loaded by reason of r io ts  
o r any dispute between masters and men, occasioning a 
s trike  or lock-ou t . . .  in  the  docks o r o the r load
ing  places beyond the  con tro l o f the charterers, the 
tim e  los t no t to  be counted as p a rt o f the la y  days 
. . . b u t la y  days to  be extended equiva len t to  the
tim e  los t ow ing to  such cause or causes ; and i f  the cargo”  
cannot be discharged by reason o f a s tr ike  or look-out 
o f any class o f w orkm en essential to  the  discharge of 
the  cargo, the days fo r  d ischarging sha ll no t count 
du ring  the continuance o f such s tr ike  o r lock-out.

The ship le ft the port of loading half laden 
w ith  oats and barley, and proceeded to a direct 
port.

The defendants den:ed lia b ility  fo r any part of 
the amount claimed, and claimed repayment of 
the amount deposited w ith  the dock company 
w ith interest thereon up to the time when i t  was 
withdrawn by agreement between the parties.

J . A . H a m ilto n , K .C . and I ) .  Stephens appeared 
fo r the plaintiffs.

S cru tto n , K .C . and Lech fo r the defendants.
The facts and arguments are sufficiently stated 

in  the judgment.
B r a t , J. read the following judgm ent:—In  

this case the pla intiffs, the owners of the steam
ship R y a ll, claim from  the three defendants, the 
holders of bills of lading and receivers of the 
cargo, tha t they were entitled to three sums of 
money, amounting together to 1729Z. Is , which 
the defendants had respectively deposited to 
release the ir goods from  the lien which the 
p la in tiffs  asserted they had fo r balance of 
fre igh t and fo r dead freight. The defendants 
had admitted and paid to the p la in tiffs a certain 
amount fo r fre ight, bu t disputed the balance and 
also the lien fo r dead fre ight. The ship had 
been chartered by L . W illenz and Co, by a 
charter dated the 16th May 1907. She commenced 
loading on the 21st May, bu t on the 3rd July, 
when she was only about half-loaded, W illenz, by 
le tter to the ship’s agents and verbally, informed 
them tha t he was unable to complete the loading 
owing to unforeseen circumstances making i t  
impossible fo r him to buy any fu rther cargo, and 
he to ld the captain about the same time tha t he 
was ruined. The ship sailed on the 5th July. 
When she arrived in  London, the claim was made 
by the pla intiffs and the money was deposited. 
Two points were made by the defendants, which I  
disposed of during the course of the argument— 
one, tha t the ship could have obtained more cargo 
at Buenos Ayres from  other persons, and thus 
have reduced the claim fo r dead fre ig h t; 
secondly, tha t she had sailed before the expira
tion  of the lay days, which they contended pre
cluded the shipowners from  recovering any dead 
freight. As to the firs t point, I  considered tha t 
there was no sufficient evidence to satisfy me 
tha t the ship could have obtained any fu rther 
cargo; and, as to the second point, w ithout 
determining whether the lay days had expired 
or not, i t  seemed to me tha t the ship was 
absolved from  any obligation to stay longer by 
the charterer’s announcement to the ship’s agents 
and to the captain tha t he could find no more 
cargo.

2 O
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The questions that remained were questions 
of law depending upon the true construction 
of the bills of lading and the charter-party, 
and on these I  reserved my judgment. I  w ill 
deal, first, w ith the question whether the fu ll 
fre igh t had been paid. The defendants con
tended tha t a ll they were bound to pay was 12s. per 
22401b. gross weight delivered in  fu ll. The plain
tiffs  claimed tha t a much larger sum was due, 

•  which was to be calculated under clause 16 of the 
charter-party, or, a t a ll events, i t  should be 
128. 6d., instead of 12s. The b ill of lading was in  
these te rm s: “  Shipped . . . being marked
and numbered as in  the margin . . . unto
order, he or they paying fre igh t fo r the said 
goods and performing a ll other conditions 
and exceptions as per charter-party dated at 
Buenos Ayres the 16th May 1907, at the rate 
o f fre igh t as per charter-party per ton of 
22401b. gross weight delivered in  fu ll.”  In  
p rin t there was added: “  Sixpence less i f
ordered to a direct port on signing last b ill of 
lading.”  In  some of the b ills  of lading, but not 
in  all, these words were struck out. F re ight was, 
therefore, to be paid at the rate of fre ight as per 
charter-party per ton of 22401b. gross weight 
delivered in  fu ll. The words “ fre igh t as per 
charter-party ”  were in  w riting. The goods were 
described in  the bills o f lading as so many kilos 
oats in  bulk, or so many kilos barley in  bulk. In  
order to see what the rate of fre igh t was, i t  is 
necessary to look at the charter-party. The 
charter-party was the uniform  R iver Plate 
charter-party, 1904, homewards—steam. The 
body of i t  was printed, bu t several clauses were 
wholly or partly  struck out in  red ink, and the 
blanks were filled in  in  black ink, and additional 
words were added in  a few places. B y  clause 3 
the ship was to load a fu l l  and complete cargo of 
“  wheat and (or) maize and (or) linseed and (or) 
rapeseed in bags and <or) bulk.”  Clause 6, 
which has the word “ fre igh t ”  in  the margin, is 
filled in : “  Twelve shillings and sixpence sterling 
per ton.”  Clause 13, s till under the same marginal 
heading, says: “  Sixpence per ton less i f  ordered 
to a direct port of discharge w ith in  the range of 
th is charter-party.”  Clause 15, s til l under the 
same heading, says: “ A ll  per ton of 22401b. 
English gross weight delivered.”  So fa r there is 
a clear rate of fre igh t per ton of 22401b. gross 
weight delivered.

The next clause, 16, is the one tha t gives rise to 
the difficulty. The marginal heading is there 
changed, and the heading is “  other cargo.”  I t  
runs—“  Charterers have the option of shipping 
other law ful merchandise” —certain things are 
excepted—“ in  which case fre igh t to be paid on 
Bteamer’s dead weight capacity fo r wheat or 
maize in  bags on this voyage at the rates above 
agreed on fo r heavy grain, but steamer not to 
fearn more fre igh t than she would i f  loaded with 
a fu l l  cargo of wheat and (or) maize in  bags. 
A 11 extra expenses in  loading and discharging 
such merchandise over heavy grain to be paid by 
charterers.”  I  w ill not stop now to discuss its 
meaning. The remaining clause tha t has to be 
considered is clause 31, marginal heading “  B ills  
of lading.”  “ The master to sign bills of lading 
as presented at any rate of fre igh t tha t the 
charterers or the ir agents may require, but any 
difference in amount between the b ill o f lading 
fre igh t and the to ta l gross chartered fre igh t as

above shall be settled at port of loading before 
the steamer sails, i f  in  steamer’s favour to be 
paid in  cash on signing bills of la d in g ; i f  in 
charterer’s favour by usual master’s b ill payable 
five days after arriva l at port of discharge or 
upon collection of fre igh t (whichever occurs first), 
and such b ill is hereby made by owners a charge 
on b ill o f lading fre igh t and the said fre igh t is 
hereby hypothecated as security fo r said b ill. 
Charterers’ lia b ility  to cease upon shipment of 
cargo (provided such cargo be worth the b ill of 
lading fre ight, dead fre ight, and demurrage at 
port of shipment). Vessel to have a lien on cargo 
fo r recovery of a ll such b ill of lading fre ight, 
dead freight, demurrage, and a ll other charges 
whatsoever.”  Only oats and barley were 
loaded, and i t  is clear tha t the fre igh t that 
has to be paid by the charterers must be 
regulated by clause 16. There is no rate of 
fre igh t fo r oats or barley eo nom ine. I t  is 
quite easy to calculate the to ta l freights under 
the firs t part of clause 16. You take the dead 
weight capacity in  tons of 22401b. and mul 
tip ly  i t  by twelve, and you have the fre igh t 
in  shillings. The next part of the clause 
is much more difficu lt to  construe, and 
i f  the fre igh t has to be apportioned amongst, 
the different b ills  of lading holders, a mosr 
elaborate calculation has to be made. 1 
endeavoured to make th is calculation in  B r ig h t-  
m an  v. M il le r  (unreported), in  tha t case w ith  a 
different b ill of lading, which did not contain the 
words “ at the rate of fre igh t as per charter- 
party.”  I  fe lt compelled, after great hesitation, 
to come to the conclusion tha t the fre igh t must 
be calculated under clause 16, and my judgment 
w ill show the extreme inconvenience of so con
struing the b ill of lading. In  th is case, however, 
I  have these words “  rate of fre igh t as per charter- 
party ”  and the words “  per ton of 22401b.”  In  
clauses 6 13 and 15 I  find under the heading 
of “ fre ight,”  a definite rate stated. In  clause 16 
the words “ rate of fre ig h t”  do not appear. I t  
provides fo r a gross sum to be paid by the char- 
terer to the shipowner fo r the whole cargo, 
w ithout providing fo r any apportionment 
amongst the several b ills of lading owners. In  
my opinion the rate of fre igh t as per charter- 
party in  th is case is 12s. per ton of 22401b. 
gross delivered. M y reason fo r coming to that 
conclusion is th a t th is is the only rate of fre igh t 
mentioned in  the charter-party. I  must, however, 
notice some of the arguments used by Mr. 
Ham ilton against this construction. He says 
tha t clauses 6, 13, and 15 do not apply to 
oats or barley. That is true, because the cargo 
provided fo r is only wheat, maize, linseed, or rape- 
seed ; but clause 6 ia in  general te rm s: “  Freight. 
—Twelve shillings and sixpence sterling per ton.”  
The words in  the b ill of lading are equally 
general, “  rate of fre igh t as per charter-party per 
ton,”  &c., w ithout saying fo r what cargo. In  
other words, the b ill of lading points to a general 
rate of fre ight, and in  the charter-party you 
also find a general rate of fre ight. He suggested 
tha t the words “  at the rate of ”  were in  p rin t 
and m ight be ignored; but they are immediately 
followed by words in  w riting, and I  must, at 
a ll events, t r y  and give the words “  at the rate 
of ”  a meaning, and I  ought not to ignore them 
unless I  am bound to do 30, and I  see no reason 
whatever fo r ignoring them. I f  I  do, L am.
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plunged into the d ifficulty tha t met me in  B r ig h t-  
m an  v. M il le r .  I  th ink  I  ought to make every effort 
to avoid tha t difficulty. Then he argued tha t the 
rate of fre igh t was 12s. 6d., not 12s. 1 do not agree 
w ith that. In  th is case direct orders were given. 
W hy am I  not to  look at a ll the clauses under 
the heading of “  Fre ight ”  P I f  clause 6 ran 
“  12s. lid . unless ordered direct and then 12s.,”  i t  
would be clear, and i t  seems to me to make no 
difference whether! t  is in  one or two clauses, pa rti
cularly as they both come before clause 15, which 
governs a ll the clauses. I  have already stated 
that in  some of the bills of lading the clause 
“  sixpence less i f  ordered to a direct port ”  is 
struck out, but i t  was not seriously argued tha t 
tha t made any difference, as the same words are in  
the charter-party. On the claim fo r balance of 
freight, therefore, my judgment must be fo r the 
defendants.

Now, as to the claim fo r dead freight, by 
clause 31 of the charter-party a lien is given to 
the shipowners on cargo fo r “  dead fre ight,”  and 
the b ill of lading contains the words “  and per
form ing a ll other conditions and exceptions as 
per charter-party.”  I  th ink, according to the 
authorities, these words are large enough to give a 
lien fo r “  dead fre igh t.”  As to this, M r. Scrutton 
argues tha t there is no dead fre igh t here at all. 
Other lawful merchandise was shipped, and, there
fore, clause 16 applies as between the shipowner 
and charterer. So fa r i t  is clear. Then he argues 
this is a lump sum freight. I t  matters not what 
amount of cargo was carried—the fre igh t is a fixed 
sum and there can be no dead freight. I t  seems to 

that tha t is so. I  dealt w ith i t  in th is way 
in B r ig h tm a n  v. M il le r ,  and so, i f  I  remember 
right, did W alton, J. in  Lo n do n  and N o rth e rn  
Steam ship Com pany  v. L o u is  D re y fu s  a n d  Co. 
(unreported). I t  is true I  had to apportion 
this gross sum amongst the holders of b ills  of 
lading because of the unfortunate language of 
the b ills  of lading, bu t tha t did not a lter the 
effect of the charter-party as between charterer 
and shipowner. As between them i t  seems to me 
there was no dead fre ight. The shipowner was 
entitled to his lump sum, neither more nor less, 
however much or lit t le  he carried. The charterer 
would not be entitled to say tha t the shipowner 
should receive less, because he m ight have 
reduced the loss by taking in  other cargo fo r 
other persons. I t  would not be a question of 
reducing damages, because i t  is not a question of 
damages; and i f  I  had to say how much of th is 
total sum was dead freight, I  should have the 
greatest d ifficu lty in  distinguishing between what 
was fre igh t and what was dead fre ight. On this 
ground my judgment must be fo r the defendants 
also on the question of dead fre ight. I  th ink , 
however, I  ought to  notice another point raised 
by M r. Scrutton. He says the case is covered 
by G ra y  v. C a rr  (1 Asp. Mar. Law Oas. 115 (1871); 
7? L. T. Rep. 215; L . Rep. 6 Q B. 522), to which 

Ham ilton replies tha t i t  is covered by the 
• e°i!?Ion a higher court—the House of Lords—
n ^ J cLean  v- F le m in q  (1 Asp. Mar. Law Cas. 160 
U871); 25 L. T. Rep. 317; L . Rep. 2 H . L. Sc. 128).

must confess to a difficu lty in  seeing how those
wo cases can stand together, and the same view 

seems to be taken by the text-writers. B u t then 
i t  is said tha t the Exchequer Chamber expressly 
decided, after reading the judgment of the House 
° t Lords, tha t they could stand together, and tha t

I  am bound by the decision of the Exchequer 
Chamber. I  have carefully read the judgments 
of the four learned judges who formed the 
m ajority. I  find tha t each of them referred to 
M cLe a n  v. F le m in g  and considered i t  distinguish
able, and i f  I  had to decide this point I  should 
find the greatest d ifficu lty in  saying tha t I  am 
not bound by this expression of opinion on a 
point absolutely necessary fo r the decision of the 
case. Fortunately, I  have not to decide i t  in  
consequence of the opinion I  have formed on the 
other point. [H is  Lordship also held tha t the 
pla intiffs were entitled to interest on the sum 
deposited w ith  the dock company fo r the period 
during which i t  was in  the ir custody.]

Judgm ent f o r  the defendants.

Solicitors fo r the plaintiffs, B o tte re ll and Roche.
Solicitors fo r the defendants, Thomas Cooper 

and Co.

Dec. 14, 15, 16, 17, 18, 21, 1908, Jan . 25 a nd  29, 
1909.

(Before B r a y , J .)

S o u t h  A m e r i c a n  E x p o r t  S y n d i c a t e  L i m i t e d , 
A N D  A N O T H E R  V. F E D E R A L  S T E A M  N a V IG A -  
t t o n  C o m p a n y  L i m i t e d , (a)

B i l l  o f  la d in g —E xcep tions— C ertifica te  o f  fitness  
by L lo y d 's  survey oi— Dam age to cargo— L ia b i l i t y  
o f shipowners f o r  unseaworthiness.

B y  the term s o f  a b i l l  o f  la d in g  the owners o f  a 
vessel undertoolc to ob ta in  the ce rtifica te  o f  
L lo y d ’s surveyor a t (U n ite d  K in g d o rri) (M onte 
video) th a t the m ach ine ry , in su la te d  spaces, & c„ 
had been p ro p e rly  inspected by h im , and  were in  
a f i t  and p rope r c o n d itio n  f o r  the ca rriage  o f  
a cargo of froze n  m eat. Such certifica te  to 
be accepted by the sh ippers as conclusive ev i
dence th a t the m ach ine ry , in su la te d  spaces, and  
appurtenances were a t the tim e  o f  sh ipm en t in  f i t  
and p rope r cond ition , and  seaworthy f o r  the 
voyage, and  as f u l l  and  complete fu lf i lm e n t  by 
the owners o r charterers o f  any d u ty , w a rra n ty ,  
o r o b lig a tio n  they m ig h t be u n d e r in  re la tio n  to, 
o r in  respect o f  the m a ch in e ry , in su la te d  spaces, 
o r appurtenances.

The b i l l  o f  la d in g  also p ro v id e d  th a t “  the owners 
or charterers are n o t to be responsible f o r  any  
breahdown o f  m ach ine ry  d u r in g  the voyage even 
when occasioned by any act, neglect, d e fau lt, o r 
e rro r  in  ju d g m e n t o f  any o f  the servants o f  sh ip 
owners," and  were also exempted fro m  l ia b i l i t y  
f o r  any damage occasioned by “  the act o f  God 
. . . sweating, evapora tion , o r  decay, re 
s u ltin g  f r o m  bad stowage o r otherw ise . . .
in su ffic ie n t v e n tila t io n  ; o r heat o f  holds, . . .
p e rils  o f  the seas, r ive rs , o r n a v ig a tio n  o f  w h a t
soever n a tu re  o r h in d , and  however caused ; 
w hether o r no t any o f  the pe rils , causes, o r th ings  
above m entioned, o r the loss o r in ju r y  a r is in g  
the re from  be occasioned by o r arise  f ro m  any  
act o f  om ission, negligence, d e fa u lt, o r e rro r in  
ju d g m e n t o f  the m aster, p ilo t ,  . . . engineers,
re fr ig e ra t in g  o r otherw ise . . . o r o ther p e r
sons whomsoever . . . w hether such act,
om ission, negligence, de fau lt, o r e rro r  in  ju d g 
m ent s h a ll have occurred before o r a fte r  the 
commencement o f  o r d u r in g  the voy age ; o r any  
other cause beyond the co n tro l o f  the owners o r

(-1) Reported by L eonard 0. T homas, Esq., Barrister-at-Law .
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charterers and (or) by or f ro m  any accidents or 
defects, la te n t o r otherw ise, in  h u ll,  tackle, boilers, 
o r m ach inery, re fr ig e ra tin g  o r otherw ise, or 
f r o m  unseaworthiness . . . p rov id e d  reason
able means have been taken to p rov ide  aga inst 
such defects and unseaworthiness.”

The sh ip  loaded two parcels o f  fro ze n  m eat, one a t 
B io  Seco and  the o ther a t M ontevideo.

I n  an ac tion  aga ins t the shipowners f o r  damage 
done to the cargo, the ju r y  fo u n d  th a t the sh ip  
was unseaw orthy in  respect o f  its  re fr ig e ra tin g  
appara tus a t the commencement o f  the voyage ; 
th a t the damage was causedby th is  unsea ivorth i- 
ness ; and  th a t the unseaworthiness was due to 
the neglect by the sh ip ’s agents a t D u rb a n  and  
the c h ie f re fr ig e ra tin g  engineer.

H e ld , th a t a certifica te  g iven  on the vessel’s depar
tu re  f ro m  the U n ited  K in g d o m  a nd  a certifica te  
g iven  a t D u rb a n  d id  n o t constitu te  a ce rtifica te  
b in d in g  upon the holders o f  the b i l l  o f  la d in g  ; 
and  th a t the ce rtifica te  o f  a person nom ina ted  
by L lo y d ’s agents a t M ontevideo  d id  no t am oun t 
to a  certifica te  by L lo y d 's  surveyor.

H e ld , also, th a t the owners cou ld  n o t a v a il them 
selves o f  the exceptions in  the b i l l  o f  la d in g  as 
they had no t taken reasonable means to p ro v id e  
aga ins t unseaworthiness.

C o m m e r c i a l  l i s t .
Action tiie d  before Bray, J. w ith a special 

ju ry .
The p la in tiffs were shippers of a cargo of frozen 

meat per the steamship S u rre y , of which the 
defendants were the owners.

The p la in tiffs ’ claim was fo r damage done to 
the cargo.

The material parts of the b ill of lading were as 
follows :

The re frige ra ted  cargo w i l l  be carried in  the insula ted 
spaces fit te d  in  the  vessel. The owners undertake to  
ob ta in  the certifica te  o f L lo yd ’ s surveyor a t (U n ited  
K ingdom ) (M ontevideo) th a t the m achinery, insula ted 
spaces, and appurtenances have been p roperly  inspected 
by  h im , and are in  a f i t  and proper cond ition  fo r the 
carriage o f the said goods on the  voyage. Snch certifica te  
sha ll be accepted b y  the shippers and others in te rested in  
the  said goods, and trea ted  as conclusive evidence th a t 
the  said m achinery, insu la ted  spaces, and appurtenances 
were a t the  tim e  of the  shipm ent o f the said goods and the 
sa iling  o f the  said vessel in  f i t  and proper cond ition  and 
seaworthy fo r  the  voyage, and as fu l l  and complete 
fu lfilm e n t b y  the  owners o r charterers o f any du ty , 
w a rran ty , or ob lig a tion  they m ay be under in  re la tion  
to  o r in  respect of the m achinery, insu la ted  spaces, or 
appurtenances. The owners o r charterers agree th a t 
they w ill,  du ring  the  said voyage and u n t i l  discharge of 
the  re frigera ted  cargo, unless prevented by  any o f the 
pe rils  o r causes excepted, take  a l l  reasonable precau
tions to  ensure th a t the tem perature o f the  said spaces 
sha ll be so m ainta ined as to  p revent the  said re frigera ted  
cargo from  susta in ing any damage the re from , bu t the 
owners o r charterers are no t to  be responsible fo r  any 
breakdown of m achinery du ring  the voyage even when 
occasioned by any act, neglect, de fau lt, or e rro r in  ju d g 
m ent o f any o f the servants o f the shipowner or cha r
te re r. A  log o f the tem perature is to  kep t and in it ia lle d  
by  the master da ily , and i t  is especially agreed 
th a t access to  the  holds be allowed a t reason
able tim es to  underw riters , shippers, consignees, 
o r th e ir  d u ly  accredited representatives. D elay, 
loss, or damage from  any o f the fo llo w in g  causes 
were excepted: “  . . . sweating, evaporation,
o r decay, re su lting  from  bad stowage o r otherw ise or 
from  the  leakage o r flow  of, o r fro m  con tact w ith  or 
evaporation from  other goods . . . effects of

c lim ate , insu ffic ien t ve n tila tio n , or heat o f holds ; 
r is k  of c ra ft, o f transh ipm ent, and o f storage a floa t or 
on shore ; fire  on board, in  h u lk , in  c ra ft, or on shore 
e ither before o r a fte r load ing ; ra in , ha il, snow, fro s t, or 
ice ; explosion, ba rra try , je ttiso n  . . . pe rils  o f the
seas, rive rs , or naviga tion  o f whatsoever nature or k ind , 
and howsoever caused ; w hether or no t any of the 
perils , causes, o r th ings above mentioned, or the loss or 
in ju ry  aris ing  the re from , be occasioned by or arise from  
any ac t or omission, negligence, de fau lt o r e rro r in  
judgm ent of the master, p ilo t, w hether com pulsory or 
not, officers, mariners, engineers, re frige ra ting  or o the r
wise, crew, stevedores, sh ip ’s husband o r managers, or 
other persons whomsoever . . . w hether such act,
omission, negligence, de fau lt or e rro r in  judgm ent shall 
have occurred before o r a fte r the commencement, 
du ring  the  voyage, or any o ther causes beyond the 
con tro l o f the owners o r charterers ; o r by  or from  any 
accidents o r defects la te n t o r otherw ise in  h u ll, tackle , 
bo ile rs, o r m achinery, re frig e ra tin g  or otherw ise, or 
th e ir appurtenances, o r from  unseawortbiness (whether 
o r  no t ex is ting  before o r a t the  tim e  o f the  goods being 
loaded, or the  commencement of the  voyage), or 
insuffic iency o f coals a t the commencement o r any stage 
of the  voyage, provided reasonable means have been 
taken to provide against such defects and unseaworthi- 
ness. . . . The shipowners are n o t responsible fo r the 
cond ition  o f the goods shipped, o r fro m  any loss, 
damage, or de te rio ra tion  caused b y  defective condition 
the reo f when shipped or fro m  any o the r cause w ha t
soever, w hether ejusdem generis w ith  those before 
mentioned or no t . . .  no c la im  th a t may arise in  
respect o f goods shipped by th is  steamer Bhall be 
recoverable unless made a t the  p o rt o f de live ry  and 
w ith in  one m onth of the steamer’s a rr iv a l there. The 
l ia b il i ty  o f the  owners or charterers in  case o f loss or 
de tention o r in ju ry  to  goods fo r w h ich  they may be 
responsible to  be calcula ted on and in  no case to  exceed 
the net invoice cost.”

A t the tr ia l, the learned judge le ft certain 
questions to the ju ry  which, w ith  the answers, 
were as follows :—

1. W as the  Surrey  when she le f t  R io  Seco unsea
w o rth y— th a t is, no t reasonably f i t  to  carry  a cargo of 
frozen meat to  London and thence to  L ive rpoo l— in  any 
and w h ich  o f the fo llow in g  respects : (a ) In  respect o f 
the c ircu la tin g  pumps ; (b) in  respecï o f the  high 
pressure slide va lve ; (c) in  respect o f the  Corliss valve ;
(d) in  respect o f the insu la tion  o f the  holds ; (e) in  
respeot o f the re frig e ra tin g  m achinery as a whole P 
Answ er.— She was unseaworthy in  respect o f (a), (d ), and
(e) . 2. Answ er the same question, su b s titu tin g  M onte
video fo r K io  Seco P Answ er.— She was unseaworthy in  
respect o f (a), (d), and (e). 3. W as the  in ju ry  to  the
rock ing  sha ft on the 3rd June due to  the negligence of 
any o f the  engineers o r to  the  im proper cond ition  o f 
any p a rt o f the  re fr ig e ra tin g  m achinery when the  Surrey  
le f t  K io  Seco fo r  M ontevideo, or to  any o the r and w hat 
cause ? Answ er.— The in ju ry  was no t due to  the 
negligence o f the  engineers, b u t to  the im proper condi
t io n  of the  machinery. 4. W as the  damaged state o f 
the  cargo when i t  a rrived  a t London due to  unsea- 
w orth iness when the  Surrey  le f t  K io  Seco or M ontevideo 
in  respect o f (a), (6), (c), (d ), and (e) m entioned in  
question 1 ? A nsw er.— The damaged state o f the
cargo was due to  nnseaworthiness when the  Surrey  
le f t  K io  Seoo in  respect o f (a), (d), and (e). 5. I f  there
was nnseaworthiness when she le f t  K io  Seco or 
M ontevideo in  respect o f e ither (a), ( b), (c), (d), o r (e), 
were reasonable means taken to  provide against such 
unBeaworthiness in  any and w hich of such respects, and, 
i f  so, was the de fan lt due to  any act or om ission on the 
p a rt o f M orrison , P o llock (the ch ie f re frige ra ting  
engineer) or the sh ip ’s agents a t D urban o r M ontevideo P 
Answ er.— The ship ’s agents a t D urban and M ontevideo

I were to  blame, also Pollock. 6. W as add itiona l
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dam age caused to  th e  ca rgo  on  th e  w ay  fro m  L o n d o n  to  
L iv e rp o o l ? A n s w e r.— Yes. A n d , i f  so, w as i t  due to  
unseaw orth iness  w hen  she le f t  R io  Seco? A n s w e r .—  
Yes. 7. W a s  such a d d it io n a l dam age, i f  a n y , d ue  to  
any  n eg le c t in  re p a ir in g  d e fec ts  in  th e  c ir c u la t in g  pum ps 
be fo re  she le f t  L o n d o n  ? A n s w e r.— Y es. A n d , i f  so, 
was such n e g le c t due to  d e fa u lt  on th e  p a r t  o f M o rr is o n  
o r P o llo c k  o r b o th  P A n s w e r.— B o th  M o rr is o n  and
P o llo o k  w ere  to  b lam e .

R u fu s  Isaacs, K.C., S cru tto n , K .C . (Lew is  
N oad  w ith them) fo r the defendants.—Under the 
b ill o f lading there is an agreement to treat a 
certain document as conclusive evidence, and tha t 
document necessarily binds the parties. The ju ry  
have found negligence on the part of Pollock and 
the ship’s agent, and therefore the owners are 
protected by the exceptions in  the h ill of lading. 
The words in  the b ill of lading : “  The owners 
undertake . . . appurtenances ”  cover the
case, and, provided the certificate is given and 
accepted the evidence relating to other matters is 
inadmissible. The certificate given was in  fact 
accepted by the shippers. The words “  or by or 
from any accidents . . . unseaworthiness ”
must either override the preceding clause or a 
reasonable meaning must be applied to them, 
bearing in m ind the exceptions provided fo r :

Nelson L in e  v . James Nelson and Sons, 10 A sp . 
M a r. L a w  Cas. 581 (1 9 0 7 ) ; 97 L. T . R ep . 812 ;
(1 90 8 ) A . C. 16.

The defendants were a company which can only 
act by its servants, and the b ill of lading was 
designed to protect the company from  the negli
gence or default of its  servants.

J ■ A . H a m ilto n , !v .0., B a ilhache , K .C . (H . 
G ore ll B a rnes  w ith  them) fo r the p la in tiffs.— 
The certificate given did not satisfy the obligation 
imposed upon the defendants by the b ill of lading. 
The words in  the b ill of lading relating to the 
certificate presuppose tha t the ship has been 
made seaworthy. I t  simply refers to an express 
obligation to keep down the temperature, assum- 
lng that the ship has been made seaworthy in 
the firs t instance. In  order to avail themselves of 
the exceptions i t  was necessary fo r the owners 
to express themselves clearly.

E lders lie  Steamship Com pany  v . B orth w ick , 10 
A s p . M a r. L a w  Cas. 24 (1904) , 92 L .  T . R ep . 274 ; 
(1905) A . C. 96.

Nelson L in e  L im ite d  v . James Nelson and  Sons 

(SUP-)- C ur. adv. v u lt.

B r a y , J.—This action comprises in  reality two 
actions brought by two different pla intiffs against 
the same defendants fo r damages fo r breach of 
contracts contained in  two bills of lading fo r the 
carriage of frozen meat from South America to 
ms country. Both parcels were carried in  the 

®hip S u rre y , which was equipped w ith insulated 
olds and refrigerating machinery, and to a great 

extent, but not entirely, the questions involved 
are the same. The one parcel was loaded at R io 

ec°> and was discharged partly in  London and 
pai tly  in Liverpool, and the other was loaded at

ontevideo and discharged in  London. Both 
Parcels were more or less damaged through the 
auure of the refrigerating machinery, and the 

action was brought to recover the losses severally 
ustained by the two pla intiffs. The tr ia l took 

P ace before me and a special ju ry  at the end of 
ast sittings, and the ju ry  answered certain

questions which I  pu t to them, and i t  was agreed 
tha t i f  i t  became necessary to find any other facts 
I  should find them. A ll  questions of the amount 
of the damages were to be dealt w ith  in  some 
other way. The answers returned by the ju ry  
were, in  the main, in  favour of the plaintiffs. 
They found, amongst other things, tha t the ship 
was unsea worthy when she le ft R io Seco and 
Montevideo in  respect of its  refrigerating 
machinery, tha t the damage was caused by this 
unseaworthiness, and tha t the unseaworthiness 
was due to the neglect of the ship’s agents at 
Durban and of Pollock, the chief refrigerating 
engineer. On these findings each of the p laintiffs 
asked fo r judgment. The points raised by the 
defendants in  answer turned mainly upon the 
true construction of the bills of lading.

I  w ill deal firs t w ith the parcel shipped at Rio 
Seco which belonged to the South American 
E xport Syndicate. That was shipped under a 
b ill of lading dated May 1906, which contained 
th is clause : “  The owners undertake to
obtain the certificate of L loyd ’s surveyor at 
the United Kingdom, tha t the machinery, 
insulated spaces, and appurtenances have 
been properly inspected by him, and are 
in  a f i t  and proper condition fo r the carriage 
of the said goods on the voyage. Such certificate 
shall be accepted by the shippers and others 
interested in  the said goods and treated as con
clusive evidence tha t the said machinery, insulated 
spaces, and appurtenances were at the time of the 
shipment of the said goods, and the sailing of the 
said vessel in  f i t  and proper condition and sea
worthy fo r the voyage, and as fu l l  and complete 
fu lfilm ent by the owners or charterers of any duty, 
warranty, or obligation they may be under in  
relation to or in  respect of the machinery, 
insulated spaces or appurtenances.”  The defen
dants contended that a certificate called the
R.M.O. certificate given when the S u rre y  le ft this 
country in  Jan. 1905, when taken in  conjunction 
w ith  a certificate given at Durban on the 30th 
March 1906, was a certificate w ith in the meaning 
of the b ill of lading, and concluded the p la intiffs 
from  alleging tha t the S u rre y  was unseaworthy. 
I  am unable to take this view.

The b ill o f lading implies, as i t  seems to 
me, tha t the certificate should be given after 
inspection at the port of loading. The R.M.O. 
certificate was given on the 26th Jan. 190o, 
sixteen months before the frozen meat was 
loaded at R io Seco, and before th is particu lar 
voyage was even contemplated, and at a time 
when i t  would be perfectly impossible fo r any
one to say in  what condition the machinery 
and insulated spaces would be at R io Seco. I t  
was given not by L loyd ’s surveyor, but by the 
chairman of L loyd ’s Register, and i t  was in  these 
words: “  This is to certify tha t the refrigerating 
machinery and insulation of the steel screw 
steamer S urrey , 5455 tons, of London, Aitchison, 
master, bound to R iver Plate, have been surveyed 
at London and Glasgow by the surveyors to this 
society, and reported to be on the 26th Jan. 1905 
in  good condition and f i t  fo r the conveyance of 
refrigerated cargoes, and tha t the record R.M.O. 
105 (Refrigerating Machinery Certificate) has been 
made against her name in  the register book and 
in  the special lis t of vessels contained therein as 
being fitted w ith  refrigerating appliances.”  I t  
does not say tha t the machinery, &c., were in  a
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f i t  condition fo r the carriage of the said goods on 
the voyage. I t  only purports to be a certificate 
of the condition of the machinery at the time— 
namely, Jan. 1905. I t  does not seem to me to 
become a certificate under the b ill of lading, 
because, at a later period—namely, on the 
30th March 1906, when the ship was at Durban, 
many miles away from R io Seco, and not a place 
in  the U nited Kingdom, there was a fu rthe r 
certificate given by a L loyd ’s surveyor. The last 
paragraph in  tha t certificate shows tha t its object 
was merely to recommend L loyd ’s Register in  
London to continue the R.M.O. certificate. In  
my opinion, therefore, so fa r as regards the 
parcel loaded at R io Seco there was no certificate 
which binds the holder of the b ill of lading. As 
regards the parcel loaded at Montevideo, the 
facts were different, and the b ill of lading 
required that the certificate should be given by 
L loyd ’s surveyor at Montevideo. W hat happened 
there was this. The ship’s agents requested 
L loyd ’s agents there to nominate a surveyor. 
They appointed a consulting engineer named 
Peter Gillespie to inspect the machinery and two 
of the holds, and he signed two documents called 
reports, which were countersigned by L loyd ’s 
agents on the 20th and 28th May. These docu
ments were handed to the pla intiffs by the 
ship’s agents at Montevideo, though exactly how 
and when did not appear. The defendants 
contended tha t these certificates complied 
w ith the b ill of lading, or, i f  not, tha t they 
were accepted by the pla intiffs aB a compli
ance. The ordinary and well-known mean
ing of “ L loyd ’s surveyor”  is a surveyor 
appointed by L loyd ’s Shipping Register. There 
is a L loyd ’s surveyor at Buenos Ayres, some 
twenty-four hours from Montevideo, but though 
I  gather tha t he from time to time came to 
Montevideo, he was not permanently stationed 
there. In  the ordinary sense of the words, 
Gillespie was certainly not a L loyd ’s surveyor, 
and I  do not th ink  tha t what happened on 
previous occasions would ju s tify  me in  holding 
tha t he was a Lloyd's surveyor w ith in the meaning 
of the b ill of lading. L loyd ’s surveyors are a 
class well known in  relation to shipping matters. 
They bear a high reputation as persons perfectly 
independent and of large experience, and a sur
veyor who happened to be chosen by L loyd s 
agents fo r a particular purpose may be a person 
of a different class altogether. I t  may be, how
ever, tha t the p la in tiffs have by the ir conduct 
accepted Gillespie and his certificate as the 
person and certificate by whom they agreed to 
be bound. This point was not, in  my opinion, 
raised by the points of defence, but I  allowed an 
amendment to raise the point. I  am not sure 
tha t I  should have done this i f  I  had waited to 
hear the circumstances under which the so-called 
certificates were given. M r. Gillespie made a 
most imperfect inspection. He never saw but 
one set of circulating pumps working, and 
Pollock, the chief refrigerating engineer of the 
S u rre y , never gave him a h in t tha t there was 
anything wrong w ith the other set. As a fact, as 
Pollock had ascertained before the caro wasy 
loaded at R io Seco, the other set was completely 
useless. I t  could not be, and never was used on  
the voyage. I  should hope tha t no L loyd ’s 
surveyor would have made such a casual 
inspection. However, having allowed the amend

ment, I  must see i f  i t  is proved. The evidence 
upon this po in t is the evidence of E m ilio  Valle- 
bona, a member of the firm  of Ghristopherson 
Hermann, who were the ship’s agents a t Monte
video. H is evidence is very vague and general. 
He speaks to no specific interview or document, 
and the only inference I  can draw is th is—tha t on 
some ( I  cannot te ll how many) previous occasions 
certificates had been given by other persons 
appointed by L loyd ’s agents on sim ilar occasions, 
which had been sent to the plaintiffs, who had 
received them w ithout remark. I t  is not 
suggested tha t they were accompanied by any 
le tter indicating tha t they were given under the 
terms of the bills of lading, or were to be 
accepted as conclusive, or tha t by any w riting  
or by any oral statement the p la in tiffs  had 
accepted them as such. I f  there had been any 
such documents they would, of course have 
been produced, and i f  there had been an 
oral statement i t  could have been proved. 
The defendants do not seem to have been aware 
of any conduct on the part of the p la intiffs 
en titling  them to say tha t the p la in tiffs had 
accepted them, at a ll events u n til they received 
the affidavit of Yallebona, which was sworn at 
Montevideo at the end of September, and then 
did not th ink  i t  of sufficient importance to ask 
fo r an amendment. I t  may be tha t the plaintiffs 
were content to pu t the cargo on board on the 
fa ith  of th is certificate, bu t I  th ink  tha t i t  
requires something more than silence on the part 
of the pla intiffs to ju s tify  my treating them as 
having accepted these certificates as conclusive 
evidence of the seaworthiness. The defendants 
do not say tha t they were misled by any conduct 
on the part of the p laintiffs. The defendants 
must have known perfectly well tha t Gillespie 
was not a L loyd ’s surveyor, and, i f  they wanted 
his certificate to be taken as conclusive, they 
should have asked the pla intiffs in  so many words 
to accept i t  as conclusive. I  have nothing to 
show me whether the pla intiffs would have ac
cepted it,  i f  specifically asked to do so. I  feel 
bound, therefore, to find as a fact tha t the defen
dants have not proved either the ir orig inal or 
the ir amended plea.

The next point arises upon another part of the 
b ill of lading. I t  was th is—tha t i f  the S urrey  
was, as the ju ry  have found, unseaworthy, the 
defendants were protected by the clause beginning 
“  the act of God,”  and ending “  beyond the control 
of owners or charterers.”  They said tha t the 
damage was caused by “ heat of holds,”  “ occa
sioned or arising from  the negligence of a re
frigerating engineer, ship’s husband, or manager, 
or other person whosoever fo r whose acts they 
would otherwise be liable, and tha t i t  did not 
arise from  any negligence of the owners or any 
managing or other director or of the board of 
directors, and tha t the words in  the following 
clause, “ Provided tha t reasonable means have 
been taken,”  must, having regard to the pre
ceding clauses, be read as “  Provided tha t reason
able means have been taken by the ownei s or 
directors.”  I  th ink  tha t the decision of the Court 
of Appeal in  James Nelson and  Sons v. Nelson L in e  
(10 Asp. Mar. Law Cas. 390 (1907); 95 L . T. Rep. 
180; (1907) 1 K . B . 769), a case which was also 
tried by me, has a material bearing upon this 
point. In  tha t case the defendants set up the 
same contention upon a somewhat sim ilar b ill
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of lading, and, at the defendant’s request, I  le ft 
a question to the ju ry  to raise the point. The 
court held tha t the exception of negligence of 
engineers, &c., which in  tha t case followed instead 
of preceding the unseaworthiness clause, did not 
apply to tha t clause, and they stated the ir reasons 
in  this way a t pages 779 and 780: “ Now, the 
exception or qualification of im m unity from loss 
by unseaworthiness is itse lf subject to a very 
special provision in these te rm s: ‘ Provided a ll 
reasonable means have been taken to provide 
against unseaworthiness, collision, stranding, je t t i
son, or other perils of the sea, rivers, or navigation 
of whatever nature or kind, and howsoever such 
collision, stranding, or other perils may be caused,’ 
which is a special provision in  the earlier part 
of the clause, and i t  is not possible to read in to 
it, as qualify ing it, a provision at the end of 
the clause which would have the effect of 
annulling a ll possible liab ility  on the part of the 
shipowner, because i t  would make i t  impossible 
to show tha t a ll reasonable means had not been 
taken in  a case where, as in  the present case, the 
defendants are a company who are compelled to 
act through agents, and, i f  you cannot attribute 
the want of care to anything done by them through 
their agents, they stand outside the possibility of 
being pu t outside the protection of the clause. 
In  my opinion, the clause dealing w ith the quali
fication of the lia b ility  fo r unseaworthiness is 
complete in  itself, and does not require to be 
interpreted by the subsequent lim ita tion  at the 
end of the clause, which, though perhaps applic
able to other exceptions, is not applicable to, and 
°nght not to  be applied to, one which stands 
complete in  itse lf and which addresses itse lf to 
the very same point. I  th ink  that the two clauses 
cannot be read together so as to arrive at a 
rational conclusion ; the one part is contradictory 
of the other, and, therefore, as a matter of common 
sense and as a recognised canon of construction, 
we ought i f  we can to apply a ll parts of tbo clause 
so tha t they shall not defeat each other.”  Cozens- 
Hardy, L  J., the present Master of the Rolls, 
says: “  I t  surely ought not to  be beyond the 
power of commercial men to express in  terse and 
clear language tha t which they desire to effect 
>n a transaction of th is kind, and i f  shipowners 
desire to free themselves from liab ility  fo r the 
consequences of the unseaworthiness of their 
ships, i t  rests upon them to make the ir intention 
perfectly clear; the intention is certainly not 
clear in  th is case. In  my view, the warranty of 
seaworthiness implied bylaw  holds good and is in  
force except in  one event, which, having regard 
to the findings of the ju ry , has not happened 
here.”  I  th ink  th a t I  must apply the same 
reasoning here.

Are the two clauses consistent P In  my opinion 
fbey are not i f  “  heat of holds ”  is to be con
strued as insufficient freezing. I  th ink  that 
the clause beginning w ith “  or by or from any 
accident,”  &c., must be read by itself. I t  appa
rently deals exhaustively w ith  the question of 
defects and unseaworthiness, and says tha t the 
exception is only to apply provided reasonable 
pieans have been taken to provide against such 
defects or unseaworthiness, im ply ing thereby that 
rf reasonable means have not been taken the ship
owner is not to be protected from responsibility 
tor damage caused by unseaworthiness. I  have 
no r ig h t to insert the words, “  by the owners or

[A d m .

directors ”  after “  have been taken.”  I  th ink  
tha t the intention was that the ship would be 
liable in  the case of unseaworthiness i f  reasonable 
means were not taken, and the ju ry  have found 
tha t they were not. The most favourable view 
fo r the defendants would be tha t the clause was 
ambiguous, bu t in tha t case I  should be bound 
to apply the rule of construction in  cases of 
th is kind la id down by Lord Macnaghten in 
H ld e rs lie  S team ship Com pany v. B o rth w ick  (sup.), 
and approved hy Lord Loreburn in Nelson  
L in e  v. James Nelson and  Sons (sup.). On 
p. 19 Lord Loreburn says : “  The law imposes on 
shipowners a duty to provide a seaworthy ship, 
and to use reasonable care. They may contract 
themselves out of those duties, but unless they 
prove such a contract the duties remain; and 
such a contract is not proved by producing 
language which may mean that, and may mean 
something different. As Lord Macnaghten said 
in  H ld e rs lie  S team ship Com pany  v. B o rth w ick , ‘ an 
ambiguous document is no protection.’ ”  This 
defence, therefore, also fails, and, having regard 
to the findings of the ju ry , I  must find tha t both 
the plaintiffs are entitled to judgment against 
the defendants. The damages must be assessed 
in  the manner in  which the parties have agreed.

Solicitors fo r the p la in tiffs : W ill ia m  A . C rum p  
and Son.

Solicitors fo r the defendants: B a rk e r, G a rre tt, 
H o lm a n  and Howden.

P R O BATE, D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .

M onday, N ov. 30, 1908.
(Before S ir G o r e l l  B a r n e s , President, and 

E lder Brethren.)
T h e  O l u t h a  B o a t  N o . 147. (ah

C o llis io n—Fog— B o th  to blame—“  F a irw a y  ”  o f  
the r iv e r— D u ty  to r in g  a bell—Speed— By-law s  
f o r  the N a v ig a tio n  o f  the M edw ay  1896, arts . 15, 
41, 43 (c), 47, 48.

A  s a ilin g  barge was ly in g  a t anchor in  the 
M edw ay in  a dense fo g  to the n o rth w a rd  and  
eastward o f  the gas buoy opposite D a rn e tt  Ness, 
when she was ru n  in to  by H .M .S . Olutha Boat 
No. 147. The barge sho rtly  a fte rw a rds  sank. 
Those on the barge were no t sounding th e ir  bell. 
I n  a damage ac tion  by the owners o f  the barge 
aga ins t the m aster o f  H .M .S . Olutha Boat 
No. 147:

H e ld , th a t the p la in t if fs  were to blame f o r  not 
r in g in g  th e ir  bell in  accordance w ith  a r t . 43 (c) 
o f the M edw ay B y-law s, as a vessel is  in  the f a i r 
w ay o f  a r iv e r  when she is  in  a p a r t  o f  the r iv e r  
in  w h ich  sm a ll vessels m ig h t go when tack in g  up  
an d  down the r iv e r  ; an d  th a t they were also to 
blame f o r  a breach o f  a r t .  48 o f the M edw ay B y 
laws, as not r in g in g  the bell was, hav ing  regard  
to the p o s itio n  o f  the vessel and  the c o n d itio n  o f  
the weather, a neglect o f  a p re ca u tio n  requ ired  
by the o rd in a ry  p ractice  o f  seamen.

H e ld , fu r th e r ,  th a t the de fendant was to blame fo r  
the co llis io n  f o r  being under w ay and, f o r  p ro 
ceeding a t an excessive speed in  the fo g  in  breach 
o f a rt. 41 o f  the M edw ay B y - la w s ; and  tha t, as 
the co llis io n  was brought about by a com b ina tion

( a )  Reported by I.. F. 0. Da r b t , Esq., Barrister-at-law.
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o f two co n trib u tive  causes, there w ou ld  be a 
decree o f both to blam e.

D a m a g e  a c t io n .
The p la intiffs were Henry Peters, the owner ot 

the sailing barge A lice , and the owners of her 
cargo and her master and crew suing fo r their 
effects; the defendant was John Henry Cossy, 
the master of The C lu th a  B o a t No. 147.

The case made by the pla intiffs was tha t at 
about 6.50 a.m. on the 24th Ju ly  1908 the A lice , 
laden w ith  a cargo of cement, carrying two hands, 
was ly ing  at anchor out of the fairway in  Long 
Reach, river Medway.

The weather was foggy, the wind calm ; the 
tide was flood of the force of one or two knots. 
(The A lice  was s till exhibiting her rid ing  light. In  
these circumstances a steamship The C lu th a  Boat 
No. 147, w ith her stem struck the A lice  a very 
heavy blow on the port side amidships and sank 
her.

Those on the A lice  charged those on The 
O lu tha  B o a t No. 147 w ith fa iling  to keep a good 
look-out; w ith fa iling  to keep clear of the A lice , 
or to take proper steps to do so; w ith proceed
ing at an excessive speed; w ith navigating out 
of the fairway ; w ith not stopping or reversing 
her engines in  due time ; and w ith being im pro
perly under way. „ . . . .

The case made by the defendant was tha t 
shortly before 6.50 a.m. on the 24th Ju ly  1908 The  
C lu th a  B o a t No. 147, a steam tw in screw tender 
attached to Chatham Dockyard, 92ft. long, fitted 
w ith compound engines and manned by a crew of 
five hands a ll told, was taking some liberty  men 
from the dockyard to H.M.S. C harybd is  and 
V in d ic tive , which were moored in  Kethole Reach, 
river Medway. The wind was calm, the weather 
foggy, and the tide flood of the force of about 
one knot in  the, channel.

The C lu th a  B o a t N o. 147 was proceeding on a 
down-river course down the river Medway, sound
ing her whistle regularly fo r fog, and a good 
look-out was being kept on board of her. In  
these circumstances those on board The C lu th a  
B o a t N o  147, which had shortly before stopped 
her engines to listen fo r sound signals and gone 
slowly on again, suddenly saw close to and ahead 
of them the barge A lice , a ll of whose crew were 
below asleep instead of being on deck ring ing her 
bell, and, before The C lu th a  B o a t No. 147 could 
be stopped, she struck the port side of the A lice
with her stem. , , ,

Those on The C lu th a  B o a t N o . 147 charged 
those on the barge A lice  w ith not keeping any 
look-out and w ith not ring ing  the ir be11-

The following Collision Regulations 1897 and 
Medway By-laws 1896 were referred to during the 
course of the tria l.

Collision Regulations 1897 :
A r t .  15 (u ) A  vessel, w hen  a t  anch o r, s h a ll a t  in te rv a ls  

o f n o t m ore  th a n  one m in u te  r in g  th e  b e ll  r a p id ly  fo r  
a b o u t fiv e  seconds.

A r t .  29. N o th in g  in  these ru le s  s h a ll exonera te  a n y  
vessel, o r  th e  ow ne r, o r  m a s te r, o r  c re w  th e re o f, 
fro m  th e  eonsequeneo o f a n y  n e g le c t to  c a r ry  l ig h ts  o r 
s igna ls , o r  o f a n y  n eg lee t to  keep a p ro p e r lo o k -o u t, o r 
o f th e  n eg le c t o f a ny  p re c a u tio n  w h ic h  m a y  be re q u ire d  
b y  th e  o rd in a ry  p ra c tio e  o f seamen o r b y  th e  specia l 
c ircum stan ce s  o f th e  case.

Medway By laws 1896 :
13. T h e  m a s te r o f every  steam  vessel n a v ig a tin g  th e  

r iv e r  s h a ll be a nd  re m a in  on one o f th e  pad d le  boxes o r

on th e  b rid g e  o f such steam  vessel, a nd  sh a ll cause a 
p ro p e r lo o k -o u t to  be k e p t fro m  th e  bow  o f th e  sa id  steam  
vessel d u r in g  th e  w ho le  o f th e  tim e  i t  is  u n d e r w e igh , 
a nd  s h a ll rem ove  o r  cause to  be rem oved  any  person, 
o th e r  th a n  th e  c re w , w h o  s h a ll be on  th e  b rid g e  o r 
pad d le  boxes o f such  s team er.

15. E v e ry  steam  vessel w he n  a pp ro a ch in g  a n o the r 
vessel so as to  in v o lv e  r is k  o f c o ll is io n  s h a ll s lacken  
h e r speed a nd  s h a ll s to p  and  reverse  i f  necessary.

41. A l l  vessels e n te r in g  o r b e in g  o v e rta k e n  b y  a fo g  
s h a ll be n a v ig a te d  w ith  th e  g re a te s t c a u tio n  and  a t a 
v e ry  m ode ra te  speed, a nd  i f  neoessary oome to  an
a nch o r. . .

43. I n  fog , w h e th e r b y  day  o r n ig h t ,  th e  s igna ls  
described  b y  th is  b y - la w  s h a ll be used— th a t  is  to  s a y : 
(c) A l l  steam  vessels and  a l l  s a ilin g  vessels w hen  a t 
a n ch o r in  th e  fa irw a y  o f th e  r iv e r  s h a ll a t in te rv a ls  o f 
n o t m ore  th a n  tw o  m in u te s  r in g  th e  be ll.

47. I n  o be y in g  and  c o n s tru in g  th e  b e fo re -m e n tion e d  
b y - la w s  13 to  4 6 , due re g a rd  sh ou ld  be h a d  to  a ll  
dangers o f n a v ig a tio n , a nd  to  a n y  spec ia l c ircum stan ce s  
w h ic h  m a y  re n d e r a  d e p a rtu re  fro m  th e  b y -la w s  neces
s a ry  in  o rd e r to  a vo id  im m e d ia te  danger.

48. N o th in g  in  th e  b e fo re -m e n tion e d  b y - la w s  num bered  
13 to  46 s h a ll exonera te  a n y  vessel, o r  th e  o w n e r, o r 
m a s te r, o r  c re w  th e re o f, f ro m  th e  consequences o f any 
n e g le c t to  c a r ry  l ig h ts  o r  s ign a ls , o r  o f  a n y  n e g le c t to  
keep a  p ro p e r lo o k -o u t, o r  o f  th e  n e g le c t o f a n y  p re 
c a u tio n  w h ic h  m a y  be re q u ire d  b y  th e  o rd in a ry  p ra c tic e  
o f seamen, o r b y  th e  sp ec ia l c ircum stan ce s  o f th e  
case.

B ailhache  and D u n lo p  fo r the plaintiffs. The 
view of the master of the barge was tha t he was 
not in  the fairway, and consequently there was 
no duty on him  to ring  his bell, though i f  he had 
been in  the fairway i t  was th ick  enough to cause 
him to ring it. [The P r e s id e n t .— H ow are you 
»oing to get out of not ring ing the bell PJ We 
were not in  the fairway. [The P r e s id e n t .—  
Does tha t matter, having regard to art. 48 ?] The 
court would be slow to find us to blame under 
tha t article i f  we were not to blame under 
art. 43 (c). One question here is what is a fa ir
way ; th is vessel was not in  the fairway. _ [The 
P r e s id e n t .—The E lder Brethren th ink  i t  is a 
fairway. I t  is a fairway i f  vessels pass and 
repass, even though i t  is not deep water and 
vessels anchor there ; further, you neglected 
a most reasonable precaution ]  No steamers 
should come to this spot, even i f  barges might get 
there when tacking. We are outside the usual 
track of steamers, and so are not in  the fairway.

L a in g , K.C. and A . D . Bateson.— T h is  is a 
common law action fo r negligence, the collision 
regulations do not app ly ; there is no statutory 
presumption of fault. To succeed, the pla intiffs 
must show tha t they were sunk without negli
gence on the ir part which contributed to the 
collision. They cannot do that, fo r the fact tha t 
they did not ring  the ir bell did contribute to the 
collision. The master of The C lu th a  B o a t says 
he could have got out of the way i f  the bell had 
been rung, and i t  is clear tha t i f  i t  had been 
rung every two minutes those on The C lu th a  
B o a t must have heard i t  sfeveral times as they 
approached the place of collision. A pa rt from 
not ring ing the bell there was no look-out on the 
barge; i f  those on her had shouted the defendants 
must have gone clear.

B a ilhache  in  reply.—The steam vessel says to 
the barge : i f  you had rung your bell there would 
have been no collision. The barge says to the 
steam vessel: i f  you had anchored or gone at a
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more moderate speed there would have been no 
collision. Both  statements may be true, and in  
tha t case both contributed to the collision and 
both are to blame. The case is governed by

The Bluebell, 72 L . T . R ep . 5 4 0 ; 7 A sp . M a r. L a w  
Caa. 601 ; (1895) P . 242.

The P r e s i d e n t .— In  th is case the pla intiffs 
are suing fo r the damage done to the ir sailing 
barge A lice  by a collision between the A lice  and 
H .M  S. C lu th a  B o a t N o. 147, which took place 
on the 24th Ju ly  last, a t about 6.50 in  the 
morning. I t  appears tha t the A lice , which is a 
barge, and was laden w ith a cargo of cement, 
carrying two hands, had anchored in  the Medway 
at a spot about which there is lit t le  dispute, 
which has been marked on the chart in  two places, 
both to the northward and eastward of the gas 
buoy opposite D arnett Ness, and between tha t 
buoy and the shallower soundings on the Mussel 
Bank. The p la in tiffs marked the spot on the 
chart before me w ith a red cross, and Lieutenant 
Bevan has given the bearings of the buoys and 
flagstaffs, which show a spot a lit t le  northerly 
and westerly of the p la in tiffs ’ spot. That was 
tbe place where the wreck was, and i t  must be 
very near, possibly not the precise spot, bu t very 
near the spot where the collision took place. 
W hile ly ing  at anchor at tha t spot the A lice  was 
run in to by the C lu th a  B o a t No. 147 on the early 
morning of .the 24th July. By tha t time i t  must 
have been broad daylight. There had been a 
lig h t pu t up on the A lice , and i t  is said tha t tha t 
lig h t was s till burning. I  daresay i t  may have been, 
but, being broad dayligh t, I  do not th ink  tha t that 
matters so very much. One other matter is quite 
clear, that at the time of the collision the only two 
men who were on board the A lice  were down below, 
and no sound, by bell or otherwise, was being 
made on board the A lice . The C lu th a  B o a t No. 147 
had come down from Chatham Dockyard w ith a 
crew of five hands, and some libe rty  men, whom 
they were taking down to two of H is Majesty’s 
ships ly ing  in  the Kethole Reach. A t the time 
when she started the weather was not very thick, 
hut i t  was hazy. As she got lower down i t  was 
very hazy, and i t  got so th ick  tha t the captain 
th blaster, whatever his correct tit le  is, on board 
hat boat could not see or only w ith difficu lty 

could see the men standing 30ft. or 40ft. forward 
on the look-out, and the men on the look- 
°h® could only see the barge tha t they struck, 
although i t  was broad daylight, a t a distance of 
r ' h i  seven yards. The collision was nearly at 
rig h t angles apparently, and the blow was so 

lolent tha t the whole side of the barge was cut
^,°bgb, in  the way indicated by the surveyor, 

^ha the cement barrels w ith  which she was laden 
e,re also cut in to and squashed to a certain 

lift.?11*’ as same surveyor pointed out in  some
«10 modfils wVl 1 r>Vi Via n ̂ a/V noorl Tlinvo i a nau  ™°dels which he produced. There is no
VlOfc i t  Wa,R n. VPriT ui nl on I- Klnm n:r *J was a very violent blow, which sank the 

a ^6W mi nubes- I  th ink  the C lu th a  B o a t 
/  bad more or less lost her way, and 

on bbe proper course down. She came
Bun k gas bu°y  called the F o lly  Bank Gas 

y. but she did not see the next gas buoy,,  .  -  > » u c  U 1 U  U O t  s

shows how th ick  i t  was, and she did not see 
ber barge ly ing  there out of the ordinary way 

i f  u 6 C lu th a  B o a t N o. 147 would have gone 
o iS“ e bad gone stra ight down the Long Reach. 

e must have passed close to it .  That being 
V ol. X I. ,  N. S.

what occurred on this occasion, the pla intiffs 
are in  this d ifficu lty : That they were not 
ring ing  the ir bell, according to the rule which 
requires tha t i t  shall be rung when a vessel is at 
anchor in  the fairway of the river, an d I  have no 
doubt myself, and th is is a matter upon which I  
have taken the advice of the E lder Brethren, tha t 
th is vessel was at anchor in  the fairway w ith in any 
reasonable meaning tha t you can give to the 
wording of the rule. I t  must be noticed that this 
rule, which I  have already referred to, follows 
rules which deal w ith  lights to be carried by 
vessels ly ing  at anchor in  the river, and I  should 
myself be prepared to rule, i f  i t  were necessary, 
tha t these rules must be read together, and tha t 
where the vessel is at anchor—in  the ordinary 
course of her navigation I  mean, not high and 
dry on the bank somewhere—she ought to ring  her 
bell in  circumstances where ring ing a bell is 
required, ju s t as much as she should pu t up an 
anchor ligh t. I  do not know whether i t  is 
necessary to go quite so fa r as tha t in  th is case, 
because, when one looks at the chart, and the 
configuration there, i t  cannot be said tha t th is 
vessel was out of the fairway completely. She 
was in  a part in  which small vessels m ight 
and do go, according to the evidence, when 
they are tacking up and down the river 
according to the state of the wind. That
being so, the p la in tiffs ’ people are in  fa u lt in  not 
ring ing  the ir bell. But, whether tha t view is 
righ t, or whether i t  is wrong, is not of great 
importance here, because, under the 48tb article, 
which requires tha t there shall be no neglect of 
any precaution required in  the circumstances of 
the case by a seaman, the E lder Brethren advise 
me tha t undoubtedly, in  the position in  which 
th is vessel was, and in  a state of weather when 
other vessels m ight get out of the ir course, i t  
was a most im portant th ing  tha t a bell should be 
rung, and signals should be made where this 
vessel was. That is the p la in tiffs ’ story.

W ith  regard to the other side of the case, there is 
not the slightest doubt in  my mind tha t the vessel 
which was in  charge of the defendant was being 
taken down in  circumstances in  which she ought 
not to have been moving at all. I  agree tha t the 
fog came on after he had started, and tha t he was 
in  some difficu lty w ith regard to his libe rty  men, 
who liked to be taken down to the ir sh ips; but 
the mere fact tha t people are going to be taken 
down to the ir ships does not ju s tify  a man going 
on in  fog so th ick  tha t i t  is not safe to go on in. 
They m ight have to w ait fo r the ir food possibly a 
lit t le  longer, or m ight have to tu rn  back, or 
grope along, and possibly w ait u n til there was no 
danger ; but whether he was r ig h t or wrong in  
that, in  th is case there is no doubt tha t the 
vessel’s speed at tha t tim e must have been 
serious. No vessel could strike a blow such as 
is indicated, and say tha t she could safely 
go on at a speed which would do tha t damage, 
and yet would only allow those on board 
her to see an object seven yards off. I t  is 
impossible to support such a view. The only 
other difficu lty is this. I t  is said by the plain
tiffs, “  I t  is entirely the fa u lt of the defendants, 
even i f  we did not ring  the bell, because they had 
no business to be under way.”  I t  is said by 
the defendants, “  A lthough we were in  fau lt fo r 
being under way, and going too fast, yet i f  you 

[ had rung your bell we would have heard it, and
2 D
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would have avoided you, and therefore we are not 
to blame in  fact, in  the circumstances, fo r what 
we did.”  I  agree w ith M r. Bailhache tha t this case 
is substantially on a ll fours w ith the case of The  
B lu e b e ll (u b i sup.), and i t  could hardly have been 
le ft out of consideration there tha t the other 
ship in  tha t case, being under steam, was not 
only the subject of blame, but tha t she was 
to blame fo r contributing to the disaster which 
happened. I t  is impossible to follow out the 
working of the law w ith such nicety tha t you 
can differentiate between the precise amount 
of blame in  one case and in the other case. 
I t  is a very difficu lt th ing even to appreciate 
the precise amount of blame in  such a case. 
B u t the p la in tiffs recover to the extent of half 
in  the A dm ira lty  Court—and in  the common 
law too—if, w ith  ordinary care exercised up 
to the moment of collision, she could have 
avoided the co llis ion; and i f  the other vessel, the 
defendants’ vessel, by the like  care, could have 
avoided the collision. B u t in  a case of th is kind 
i t  is, to my mind, a case of broader distinc
tion. I t  is a combination of two contributive 
causes w’hich produced th is disaster; and i t  is 
refining i t  away to nothing, i t  seems to me, i f  i t  
is said tha t the neglect to sound a bell is such 
that, i f  the bell had been heard, there would have 
been no disaster, and therefore tha t the whole of 
the damage ought to be borne by the plaintiffs. 
I  do not agree w ith tha t view. I t  is probable, but 
not certain, tha t that would have been the case : 
and the only safe finding one can come to in  a 
case of th is kind on the finding of fact is tha t 
both these vessels contributed to th is disaster, 
and therefore the fa u lt must be shared. That 
means tha t the ordinary decree of both to blame, 
applicable in  a case of th is kind, must follow. 
That must be held to be the result.

Solicitors fo r the p laintiffs, J. A . and H . E . 
F a rn fie ld .

Solicitor fo r the defendant, T reasury  S o lic ito r .

Wednesday, N ov. 18, 1908.
(Before S ir G o r e l l  B a r n e s , P., and B a r g r a v e  

D e a n e , J.)
T h e  C o r d e l ia , (a)

C h a rte r-p a rty—“  I n  re g u la r  tu rn  ” —D em urrage .
A  p la in t i f f  le t h is sh ip  to charterers, agreeing th a t  

she should “ proceed to the Nob, nea r Topsham , 
in  the r iv e r  Exe, o r to Topsham  Q uay, as ordered  
. . . an d  d e liv e r  . . .  in  re g u la r  tu rn
w ith  o the r seagoing vessels a t the average ra te  
o f t h i r t y  tons pe r w eather w o rk in g  da y .”

The p la in t i f f ’s vessel was berthed a t the Nob, and  
h e r m aste r gave notice  o f  readiness to discharge. 
She was kep t w a it in g  w h ile  ano ther vessel con
signed to the defendants a t  the N ob fin ished  her 
discharge, when her d ischarge began. W h ile  
she was w a it in g  a t the Nob to begin to d ischarge, 
another vessel consigned to the charte re rs who 
were defendants began to d ischarge in to  a lig h te r  
a t ano ther d ischa rg ing  place in  the Exe, no t 
nam ed in  the p la in t i f f ’s cha rte r. The other 
vessel had a rr iv e d  a fte r  the p la in t i f f ’s vessel.

H e ld , by the D iv is io n a l C o u rt (S ir  G o re ll 
B arnes, P . an d  B a rg ra ve  Deane, J .), a ff irm in g  
the ju d g m e n t o f  the C ounty  C o u rt ju d g e , th a t

(«) Reported by L . F. C. Da b b y , Esq., Barrister-at-Lftw .

“  re g u la r  tu rn ,”  when app lie d  to vessels d is 
cha rg ing  a t the Nob, m eant one a t a tim e  in  
orde r o f  a r r iv a l,  and, as the discharge had  
taken  p lace w ith  the u su a l d isp a tch  and in  
orde r o f  a r r iv a l  a t the Nob, no dem urrage was 
payable.

A p p e a l  from a decision of H is Honour Judge 
Lum ley Smith, s itting in  A dm ira lty  at the C ity 
of London Court, dismissing an action brought 
by the owner of the C orde lia  to  recover demurrage 
in  respect of the detention of his ship, the 
C orde lia .

On the 22nd Nov. 1907 the p la in tiff, the owner 
of the ship C orde lia , entered into a charter-party 
w ith  the Odams Manure and Chemical Company 
by which he undertook tha t the C o rde lia  should 
load in  London “  a cargo of Gafsa phosphate in 
bulk, and, being so loaded, should proceed to the 
Nob, near Topsham, in  the river Exe, or to 
Topsham Quay, as ordered on arrival, a fter re
porting at the company’s offices, Topsham, and 
deliver the same in  regular tu rn  w ith  other sea
going vessels at the average rate of th ir ty  tons per 
weather working day. . . .  Freighter to  have 
the option of keeping the said ship ten days on 
demurrage at 2Z. (two pounds) a day.”

On the 30th Nov. 1907 the master gave a b ill of 
lading fo r 180 tons Ocwt. lq r . 51b. of unground 
Gafsa phosphate in  bulk “  in  and upon the good 
ship called the C orde lia  . . . bound for
Topsham (at the Nob or quay).”

The C orde lia  arrived at Topsham on the 20th 
Dec.; her master reported his arriva l at the 
defendants’ office on the 21st Dec., and was ordered 
to proceed to the Nob.

On the 22nd Dec. the C orde lia  was moored at 
the Nob in  a discharging berth, and notice of 
readiness to discharge was given to the defen
dants on the 23rd Dec.

When the C orde lia  arrived at her berth at the 
Nob, another vessel, the L o rd  N a p ie r , consigned 
to the defendants, was discharging.

The L o rd  N a p ie r  finished discharging on the 
2nd Jan., and early on the 3rd Jan. the defen
dants began to discharge the C orde lia , the dis
charge being completed on the 11th J  an.

On the hearing of the action in  the County 
Court i t  was proved tha t there were three places 
at which ships discharged in  the river Exe fo r the 
defendants, at the Nob, at Topsham Quay, two 
miles from the Nob, and at Exmouth B igh t, three 
miles from the Nob. The defendants possessed 
three lighters, one of which was used at each 
place of discharge, and the ir practice was alleged 
to be tha t vessels at each of the three berths took 
their tu rn  separately and distinct from  the other 
berths.

A  vessel called the C. E . Spooner arrived in  the 
Exe on the 22nd Dec., and was ordered to dis
charge at Exmouth B igh t on the 30th Dec.

The case made by the p la in tiff was that, instead 
of making the C orde lia  wait u n til the L o rd  
N a p ie r  had finished discharging, the defendants 
should have sent the ligh te r tha t they sent to 
Exm outh B igh t on the 30th Dec. to discharge 
the C. E . Spooner to  the Noh to discharge the 
C orde lia . The p la in tiff alleged tha t the vessel 
was on tu rn  on the 23rd Dec., and tha t the six 
weather working days allowed fo r discharge were 
over on the 31st Dec. ; he therefore claimed 
eleven days’ demurrage at 2Z. a day.
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TKe defendants’ case was tha t the C o rde lia  was 
discharged in  regular tu rn  as provided by the 
charter, and, as they admitted tha t she should 
have been discharged by the 9th Jan., they paid 
in to court the sum of 41. in  respect of the last 
two days on which the discharge took place, the 
10th and 11th Jan.

The case was heard in  the County Court on the 
21st Oct. 1908, when the following judgment was 
delivered:—

H is  H onour Judge L t jm le y  Sm it h .— I  do no t th in k  
in  th is  case the  defendants' contention th a t they are 
en titled  to  take away a ll  th e ir  barges from  the  N ob and 
send them  to  discharge another ship a t the E xm outh  
B ig h t and sc delay the  un loading a t the  N ob is  w ell 
founded. I  th in k  th a t they are bound to  go on d is
charging a t each o f these places. As to  the Nob, I  
th in k  the  regu la r tu rn  a t the  Nob fo r  seagoing vessels 
is proved to  be one a t a tim e. I  th in k  th a t has been 
the practice. The witnesses called fo r the  defence 
say th a t more could be unloaded a t the  same tim e  w ith  
d ifficu lty , b u t I  do no t th in k  th a t is regu la r tu rn . I  
th in k  regu la r tu rn  a t the N ob meant one a t a tim e. I t  
is adm itted th a t the Lo rd  N ap ie r  came firs t, and was 
en titled  to  be discharged before the C ordelia , and th a t 
as soon as the L o rd  N ap ie r  was fin ished the C ordelia  
was taken on. I f  the p la in t if f  could have shown th a t 
there was any delay in  d ischarg ing the  Lo rd  N apie r, 
and th a t the barges were taken away elsewhere and no t 
used fo r  the Lo rd  N ap ie r, and consequently th a t the day 
pf the  beginning of the. C ordelia  was postponed, I  th in k  
i t  would have made ou t the p la in t if f ’s ease; b u t there 
is no evidence w hich satisfies me th a t the  L o rd  N a p ie r  

discharged w ith  usual dispatch. T h a t being so, 
1 th in k  the Cordelia  came on in  her re gu la r tu rn , and 
here w il l  be judgm ent fo r  the defendants w ith  coats. 
Leave to  appeal w as g ra n te d .

On the 31st Oct. 1908 the plaintifE served a 
notice of appeal on the defendants praying tha t 
Judgment should be entered fo r the p la in tiff or 
tha t a new tr ia l should be ordered on the grounds 
tha t under the charter the time allowed fo r un
loading began to count from the tim e the 
^ o rd e lia  was in  her discharging berth at the Nob 
heady to deliver the cargo; tha t evidence was 
wrongly admitted of a practice of the defendants, 
w ith regard to vessels ordered to the Nob, to 
nnish the unloading of one vessel before beginning 
h° another which is in  a discharging berth,
, uh uas arrived after her, and to supply, according 
o their own convenience or engagements, lighters, 

available fo r the unloading of vessels at the Nob, 
ho other vessels in  discharging berths at other 
P aces in  the river Exe; tha t such practice did 

ot constitute a custom o f the port, or was un- 
easonable, uncertain, and inconsistent w ith the 
erma of the charter and not binding on the 

P a in t if f ; tha t the delay in  commencing to unload 
W k i Ue defendants only having three

S titers fo r unloading at Topsham Quay, the 
° “ ’ and Exmouth B ig h t; tha t no ligh ter was 

r  PP. ed to the C orde lia  between the date of her 
f i t  o f  to discharge the 23rd Dec. 1907 and 
15 dan. 1908; and tha t during tha t time
Nob + 8 were supplied by the defendants at the 
u « to unload the L o rd  N a p ie r, which arrived 
the°r?< 6 C orde lia , and at Exmouth B igh t to 
C o rd e lia ^ ' ®Pooner’ which arrived after the

tim ’ dto&erfsoii D u n lo p  fo r the appellant.—The 
run6 f  ° wed fo r the discharge of the C orde lia  

s trom the tim e the vessel was in  her dis

[A dm .

charging berth at the Nob ready to deliver her 
cargo. The delay was caused by the absence of 
lighters. No ligh ter was sent to  the C orde lia  
between the 23rd Dec. and the 2nd Jan., but they 
were sent to another vessel at the Nob which had 
arrived before the C orde lia , and to a vessel at 
Exmouth B igh t which had arrived after the 
C orde lia. Evidence as to the practice of 
finishing the unloading of one vessel at the 
Nob before beginning the unloading of another 
should not have been admitted. I t  was 
not proved to be a custom of the port and, 
even i f  i t  was a custom, i t  was bad, fo r i t  was 
unreasonable and uncertain, and contrary to the 
express terms of the charter as to regular turn. 
The charterers are bound to have sufficient 
lighters to unload vessels as soon as they are in  
a discharging berth. “  Regular tu rn  ”  means in 
order of readiness, not in  order of e n try :

Lawson  v. Burness, 1862, 1 H . & C. 396.

The method the defendants adopted to discharge 
does not make i t  a customary manner of dis
charge :

The Sheila, S h ipp ing  Gazette, 3 rd  Deo. 1907.

[The P r e s id e n t .—The S he ila  has no bearing on 
th is case.] The case referred to by the defen
dants in  the court below— B arque Q u ilpue  L im ite d  
v. B ro w n  (90 L . T. Rep. 765; 9 Asp. Mar. Law 
Cas. 596; (1904) 2 K . B. 264)—is not in  point, fo r 
in  tha t case the vessel never got a berth.

D . C. Lech, fo r the respondents, was not called 
on.

S ir G o r e l l  B a r n e s , P.—M y opinion is tha t 
in  this case the learned judge below was quite 
righ t. I  see no reason to differ from him, and I  
agree w ith  the reasons which he gave in  the 
decision he arrived at. I t  looks to me as i f  the 
p la in tiff expected tha t his vessel would find a 
string of barges when she got to  the Nob. I  am 
afraid the p la in tiff could not reasonably expect 
more than tha t he should have his vessel dis
charged in  regular tu rn  w ith other seagoing vessels 
which were being discharged in  tu rn  and w ith 
the usual dispatch. The terms of the charter- 
party do not ju s tify  the p la in tiff in  expecting 
more than that. The appeal w ill be dismissed 
w ith  costs.

B a r g r a v e  D e a n e , J.— I  agree.

Solicitors fo r the appellant (p la intiff), H o lm a n , 
B ird w o o d , and Co.

Solicitor fo r the respondents (defendants), 
R obert G reening.

Dec. 12,14, and  15, 1908.
(Before S ir G o r e l l  B a r n e s , President, and 

E lder Brethren.)
T h e  P r in c e  L e o p o l d  d e  B e l g iq u e , (a)

C o llis io n  — N a rro w  channe l— Swansea entrance  
channel— Crossing steamships— D u ty  o f  steam
sh ip  n a v ig a tin g  a g a in s t the tid e  to w a it  f o r  
steam ship n a v ig a tin g  w ith  the tid e — C o llis io n  
R egu la tions  1897—A rts . 25 and  29.

The entrance channel fo rm e d  hy the east and  west 
p ie rs  a t Swansea is  a  n a rro w  channel w ith in  the 
m ean ing  o f  a r t . 25 o f  the C o llis io n  R egu la tions,

(a) Reported by L . F. O, Da b b y , Esq., Barrister-at-Law.
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b u t loca l cond itions m ay in  some c irc u m 
stances p reven t the a rtic le  ope ra ting  to its  f u l l  
extent.

W here  a steam er bound to a dock in  the west 
channel is  m eeting a steamer com ing aw ay f ro m  
the t id a l bas in  o f the P r in c e  o f W ales D ock good 
seam anship demands th a t the vessel w h ich  
a rrives  a t the p o in t o f  in te rsec tion  o f  the two  
channels reasonably in  advance o f  the other 
should keep on and th a t the other shou ld  w a it  
t i l l  she has passed.

Semble : I f  both approach the p o in t o f in te rsec tion  
about the same tim e  the vesse l  w ith  the tid e  
aga ins t her should w a it  t i l l  the vessel go ing w ith  
the tid e  has passed.

D a m a g e  a c t io n .
The pla intiffs were the owners of the steamship 

B u r to n ; the defendants and counter-claimants 
were the owners of the steamship P rin c e  Leopo ld  
de B e lg ique.

The case made by the p la in tiffs was tha t shortly 
before 7.30 p.m. on the 2nd Oct. 1908 the B u rto n ,  
a steel screw steamship of 049 tons gross and 344 
tons net register, manned by a crew of twelve 
hands a ll told, whilst on a voyage from  D uc la irto  
Swansea in  ballast bound fo r the Prince of Wales 
Dock had found the dock entrance foul, and had 
accordingly turned round in  order to proceed down 
the entrance channel and to w ait her tu rn  out
side. The weather was fine and clear, the wind 
was lig h t and variable, and the tide ha lf flood of 
the force of about a knot. The B u rto n  was in  
about mid-channel heading down channel and 
w ith  engines working dead slow was making 
about two knots an hour over the ground and was 
shaping to pass out down the west side of the 
channel. The regulation lights fo r a steamship 
under way were being duly exhibited and were 
burning brightly , and a good look-out was being 
kept on board of her. Under these circumstances 
the masthead and red lights of the P rin c e  
Leopo ld  de B e lg ique  were observed about ha lf a 
point on the port bow of the B u rto n , and distant 
about ha lf a mile. Thereupon, so soon as a 
sailing vessel in  tow of a tug  which was on the 
starboard side of the B u rto n  had passed up, one 
short blast was sounded by the B u rto n , and her 
helm was ported and the signal of one short 
blast was repeated. The P rin c e  Leopo ld  de 
Belg ique  was then heard to sound two short blasts, 
whereupon the B u rto n  again sounded one short 
blast, but, as the P rin c e  Leopo ld  de B e lg ique  after 
opening her green l ig h t shut in  her red lig h t and 
again sounded two short blasts, the engines of the 
B u r to n  which had straightened under steady 
helm on the west side of the channel were 
immediately pu t fu l l  speed astern, and her helm 
was put hard a-starboard. B u t the P rin ce  
Leopo ld  de B e lg ique  continued to come on as i f  
under a starboard, helm, and w ith her starboard 
bow struck the stem of the B u rto n , doing her con
siderable damage. Shortly before the collision 
the P rin c e  Leopold  de B e lg ique  was heard to 
sound three short blasts.

Those on the B u r to n  charged those on the 
P rin c e  Leopold  de B e lg ique  w ith not keeping a 
good look-out; w ith improperly fa iling  to pass 
port to p o r t ; w ith  fa iling  to keep to her starboard 
side of the channel; w ith  improperly starboard
ing ; and w ith  fa iling  to ease, stop, or reverse her 
engines.

[A d m .

The case made by the defendants and counter
claimants was tha t shortly before 7.22 p.m. on 
the 2nd Oct. 1908 the P rin c e  Leopo ld  de Be lg ique, 
a steel screw steamship belonging to Antwerp, of 
1218 tons gross and 745 tons net register, manned 
by a crew of twenty hands, a ll told, was proceed
ing up Swansea entrance channel, on a voyage 
from  B ris to l to  Swansea in  ballast, in  charge of a 
duly licensed Swansea pilot. The wind was south
east, a s light breeze, the weather was fine and 
clear, and the tide flood of the force of about two 
knots. The P rin ce  Leopo ld  de Be lg ique  was 
bound fo r the Ocean D ry  Dock, and three long 
blasts were being sounded on her whistle as she 
proceeded up the channel, that being the usual 
signal fo r vessels bound to the said dock. She 
was making about three knots through the water 
w ith engines stopped. H er regulation lights fo r 
a steamship under way were being properly ex
hibited, and were burning brigh tly , and a good look
out was being kept on board her. In  these c ir
cumstances the masthead and green lights of the 
B u rto n  were seen bearing about half a point on the 
starboard bow of the P rin c e  Leopo ld  de Be lg ique  
and about a th ird  of a mile away. Three long 
blasts were again sounded by the P rin c e  Leopo ld  de 
Belgique, and shortly afterwards her helm was 
starboarded a lit t le  and two short blasts were 
sounded on her whistle, which signal was shortly 
afterwards repeated. As she drew nearer the 
B u r to n  suddenly opened her red lig h t and shut 
in  her green on the starboard bow of the P rin c e  
Leopold  de B e lg ique  and sounded one short blast 
on her whistle. As soon as the B u r to n  opened 
her red lig h t the engines of the P rin c e  Leopold  
de B e lg ique  were put fu ll speed astern and three 
short blasts were sounded on her whistle, but the 
B u r to n  continued to come on and w ith  her stem 
struck the P rin c e  Leopo ld  de B e lg ique  on her 
starboard bow, doing considerable damage.

Those on the P r in c e  Leopo ld  de Be lg ique  
charged those on the B u r to n  w ith not keeping a 
good look-out; w ith improperly porting, and 
attem pting to cross ahead of the P rin c e  Leopo ld  
de B e lg ique  ; and w ith fa iling  to ease, stop, or 
reverse her engines in  due tim e or at all.

The following Collision Regulations 1897 were 
referred to during the course of the case :

A r t .  18. W hen tw o  steam vessels are meeting end 
on, o r ne a rly  end on, so as to  invo lve  r is k  o f co llis ion, 
each sha ll a lte r her course to  starboard, so th a t each m ay 
Dass on the p o rt side o f the  other.

A r t .  25. In  na rrow  channels every steam vessel shall, 
when i t  is  safe and practicable , keep to  th a t side o f the  
fa irw a y  o r m id-channel w h ich  lies on the starboard side 
o f such vessel.

A r t .  29. ' N o th in g  ia  these ru les sha ll exonerate 
any vessel, or the  owner, or m aster, o r crew thereof, 
fro m  the  consequences o f any neglect to  carry  
lig h ts  or signals, or o f any neglect to  keep a proper 
look-ou t, or o f the neglect o f any precaution w hich may 
be required b y  the  o rd ina ry  practioe o f seamen, o r by  
the  special circum stances o f the case.

L a in g , K.O. and A . A . Boche fo r the p laintiffs.

A s p in a ll, K.O. and D aw son M i l le r  fo r the 
defendants.

The P r e s id e n t .—The collision in  th is case 
took place on the 2nd Oct. last, at about ha lf
past seven in the evening. The B u rto n  was pro
ceeding down the cu t or entrance channel of

T h e  P r in c e  L e o p o l d  d e  B e l g iq u e .
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Swansea, and the P rin c e  Leopo ld  de B e lg ique  was 
coming in, and they met in  collision nearly end- 
on, at a very s ligh t angle indeed, and the damage 
was done which the surveyors have spoken to and 
which is indicated on the photographs. The 
question is by whose fa u lt i t  was tha t th is collision 
took place. The p la in tiffs ’ case, stated very 
shortly, is tha t the ir vessel had come in  on the 
the flood tide and was going in to  the Prince of 
Wales Dock, but there was a crowd of shipping, 
or some other cause which operated to prevent 
her being docked, and therefore she found i t  
necessary to tu rn  round in the narrow channel 
tha t leads up from  the Tongue Buoy, and was 
proceeding out again when she met w ith  the 
difficulties in  which she found herself. Her 
witnesses say tha t having turned round they came 
past the Tongue Buoy and saw the red lig h t of 
the P rin c e  Leopo ld  de B e lg ique  coming up the 
channel; tha t they proceeded down, keeping well 
over towards the West P ie r ; and tha t the P rin ce  
Leopold  de Be lg ique  afterwards starboarded, came 
«across the channel and into them, and the collision 
happened. The defendants’ case is tha t they were 
coming in  in  the ordinary way, sounding three 
long blasts to indicate tha t the ir vessel was going 
np to the Ocean D ry  Dock, and they had seen the 
B u rto n  ly ing  more or less athwart the channel 
leading up to the Prince of Wales Dock, and 
showing her green lig h t down channel; tha t after
wards the B u r to n  came dowD, having rounded; 
and tha t as they were about to enter in to that 
P w t of the river which leads up to the Ocean D ry 
Dock, the B u rto n , which had previously been 
showing her green ligh t, suddenly blew a short 
l f ^ t  and opened her red l ig h t ; and that then 

although the engines were reversed, and although 
! \ 'ey l 'ad previously given two short blasts to warn 
he B u rto n , tha t vessel came on and struck them, 
he vessels meeting in  the way I  have described, 
o tha t one case is, on the p la in tiffs ’ part, that 
ey were going down a ll right, and had got 

Practically past the part of the channel which 
eads up to the Ocean D ry  Dock, and the 
ther vessel starboarded in to  them ; and the 

. ^cedants’ case is tha t they had got nearly 
“ to the position in  which they enter the 
hannel leading up to the Ocean D ry  Dock,

• leh the other vessel, which was t i l l  then show- 
her green light, came across them, try ing  

c°i?.r° ss the channel. Now, the place where this 
oiusion happened undoubtedly is a dangerous 

g ac®> because anyone who looks at the chart w ill 
, that a vessel coming away from the half-tide 

asin of the Prince of Wales Dock must cross 
channel which leads up to the Ocean D ry  

and ’ and on tbe other hand a vessel coming in 
the up to the Ocean D ry  Dock must cross
of tn which leads up to the half-tide basin
cros 9 il ‘ nce ° t  Wales Dock. Vessels must 
band 6a, °tber, and however much the starboard 
wi - , ru 'e applies there are circumstances here 
In  th preTe ilt operating to the fu l l  extent, 
aero 8 °ydinary navigation each vessel must get 

88. be course of the other at some time, 
th iRre ls,no ru ‘e> I  understand, which applies to 
rr.„f , pa .puL r point, and having discussed the 
undp Ib der Brethren, as fa r as I  can

rstand vessels must deal w ith each other on 
Plvin00™ ^ .0  ̂ fl00<I  seamanship, of course, com- 
keen ®’’ aS *ar as Poss'ble, w ith the necessity of 

pmg on the ir starboard hand of the channel.

I t  results from  that, tha t i f  one vessel comes to 
the point of intersection reasonably in  advance 
of the other, she must keep on and the other must 
wait t i l l  she has passed. I f  both approach the 
spot at about the same time, then they must 
act reasonably, and i t  would be very reason
able tha t the one which has the tide against her 
should wait while the other passed.

A part from those general considerations, which 
must apply to a case like  this, the difficulty of 
deciding the case must depend upon the exact 
facts which one finds. Now, the p la in tiffs ’ vessel 
had been in  the difficulties which I  have mentioned 
up this channel to the Prince of Wales Dock, and 
the firs t matter to consider is what course would 
the p la in tiffs natura lly fo llow  in  order to get out 
of those difficulties P W ell, having regard to the 
extremely narrow channel in  which they were, 
they would have to back and f i l l  and tu rn  round 
very slowly, and fina lly  get stra ight down, and 
certainly, in  getting stra ight down, come close 
past the Tongue Buoy, and then shape across so 
as to get gradually over towards the West Pier 
and pass close to it. The defendants, i f  they 
followed the proper course, would keep on the 
starboard side of the lower part of the entrance, 
and, i f  doing what they say they ought to do, would 
be blowing three long blasts to show they were 
going to the Ocean D ry  Dock. Then, at some 
point between the fixed white lig h t and the Tongue 
Buoy they would have to incline over under slight 
starboard helm, so as to enable themselves to 
bring the Tongue Buoy on the starboard bow ; 
and tha t is, roughly speaking, what the two vessels 
would have to do. Now, the firs t question 
tha t has to be determined, and which helps 
very much to solve the case, is whereabouts 
did the collision take place P The p la in tiffs say, 
and they called two independent witnesses who 
supported the ir view, tha t i t  took place opposite 
the end of the East Pier, or nearly so. The 
defendants, on the other hand, said, and they 
called one independent witness, the master of 
the tug which was in  the channel leading up 
to the half-tide basin, tha t i t  took place fu rther 
up, some 250ft. or 300ft. from  the Tongue Buoy. 
The p la intiffs said i t  took place close to the 
West Pier, some 50ft. or 60ft. from i t ;  and the 
defendants said i t  took place in  mid-channel. 
B y  mid-channel is meant there the middle of 
the channel between the East and West Pier, 
before the channel forks and goes on the one side 
up the river Tawe and on the other side up to the 
half-tide basin. There is a great conflict of opinion 
as to the place of the collision, and the m ateria lity 
of i t  is that i f  the p la in tiffs ’ version be correct 
they had crossed the passage up the river Tawe 
and the defendants’ vessel came w rongfu lly 
across the channel into them ; i f  the defendants’ 
view be correct, then the p la in tiffs ’ vessel had not 
yet crossed the channel which leads up the 
river Tawe, but was in  a position to allow the 
defendants’ vessel to enter tha t channel, by 
keeping on her starboard hand u n til they had 
passed. My own view is tha t in  tha t conflict 
there is a material fact which assists the deter
mination, more or less, of the question, and that 
is the angle at which th is collision took place.
A drawing has been put in, and there are the 
photographs which show the cut which was 
made in  the starboard bow of the P rin c e  Leopo ld  
de Belg igue, and the damage to the bows of
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the B u rto n , and what is there seen very nearly 
fits  what I  have heard in  the evidence about the 
blow being pretty nearly end on. I  th ink  tha t 
solves th is case pre tty  largely in  favour of the 
defendants’ case. I f  the story to ld  by the 
pla intiffs be correct, i t  is a story, in  substance, 
th a t they were coming down w ith  the ir red lig h t 
open to those on the P rin c e  Leopold  de B e lg ique, 
and tha t vessel’s red lig h t was open to them ; 
tha t the collision happened w ith in 50ft. or 60ft. of 
the West P ie r; and th a t the P rin c e  Leopo ld  de 
Belg ique  came across so as to cause this collision.
I  cannot myself, nor, I  th ink, can anyone else, 
make this collision happen at such an angle as 
tha t indicated i f  th is story to ld by the p la in tiffs 
is true. On the other hand, i f  the collision took 
place higher up river and nearly in  mid-river, there 
is not the slightest difficulty, because in  the natural 
course, i f  the p la in tiffs ’ vessel had got fa ir ly  
straightened down to come down tha t channel 
from  the half-tide basin, and the P rin c e  Leopold  
had, as she m ight natura lly have, a s light angle 
across from  the East Pier, so as to leave the 
Tongue Buoy on her starboard hand, the angle at 
which these vessels would find themselves in  col
lision would be p re tty  nearly tha t which th is 
damage indicates. So my view is tha t the col
lision, on the inference from the facts, took place 
where the defendants say, and I  must say, having 
seen the ir witnesses, I  th ink  they gave the ir 
evidence extremely well, and have led me to tak’e 
the view tha t the collision happened where they 
say i t  did. That being so, there is not much 
more to say about the case, because i t  seems 
to me tha t what I  have said carries w ith i t  
a general view in  favour of the defendants.

There are one or two points which assist tha t 
view, and they are these. In  the firs t place i t  is 
clear tha t those on the p la in tiffs ’ vessel were in  
difficulties, and so I  do not th ink  they took 
adequate notice of what was going on below. 
The tug  and tow that have been mentioned in  the 
case were not seen u n til quite close to. Secondly, 
the defendants’ vessel in  coming in  would 
undoubtedly, wherever you put th is collision, have 
the green lig h t of the p la in tiffs ’ vessel almost 
ahead of her u n til the B u r to n  had succeeded in 
rounding from  the position of d ifficulty in  which 
she found herself, and tha t is in  substance^ what 
the defendants say. Th ird ly , the p la intiffs case 
is tha t the red lig h t of the defendant vessel was 
seen a ll the way along u n til the very last, and i t  
se^ms to me almost incredible, i f  tha t were so, 
tha t the defendants should try  to cross the 
channel and come in to  collision w ith a vessel 
close over against the west wall. I t  seems so 
unreasonable, because i f  she had not h it  the vessel 
she would have h it the wall or been in  d ifficulty 
w ith  it. This collision seems to me to have occurred 
through the p la in tiffs  not adequately appreciating 
what was happening down below them and not 
waiting fo r the other vessel to pass. I  do not 
th ink  there is anything to be said against the 
defendants fo r not acting sooner w ith  the ir engines 
than they did, and in  my opinion the pla intiffs 
vessel must be held alone to blame.

Solicitors fo r the p laintiffs, B o tte re ll and Roche, 
fo r Vaughan  and Roche, Cardiff.

Solicitors fo r the defendants, D ow n ing , H a n d -  
cock, and Co.

Jan . 26 and  27, 1909.
(Before B a r g r a v e  D e a n e , J. and Elder 

Brethren.)
T h e  S e y m o l i c u s . (a)

A d m ira l ty — C o llis io n — Vessels m eeting end o n— 
N a rro w  channel— L e rw ic k  H a rb o u r— C o llis ion  
R egu la tions  1897, a rts . 18, 25, 27, 28.

L e rw ick  H a rb o u r  is  no t a n a rro w  channel w ith in  
the m ean ing  o f  a rt. 25 o f the C o llis io n  R egu la 
tions.

D a m a g e  a c t i o n .
The pla intiffs were the owners of the steam 

d rifte r L o tt ie , and the defendants were the owners 
of the steam d rifte r Seym olicus.

The case made by the p la in tiffs  was that 
shortly before 11 a.m. on the 6th J u ly  1906, the 
L o tt ie , a steam d rifte r of s ixty tons gross 
register, manned by a crew of ten hands, a ll to ld, 
was in  Lerw ick Harbour in  the course of a 
voyage from the N orth  Sea fishing grounds to 
the fish market at Lerw ick, w ith  a cargo of about 
nine crans of fish. The wind was E.S.E., a lig h t 
breeze, the weather was fine and clear, and the 
tide about high water, slack. The L o tt ie  waB 
proceeding down the harbour from the northern 
entrance, on a course of about south by west 
magnetic, and was making three to four knots, a 
good look-out was being kept on board of her. 
In  these circumstances, as the L o tt ie  was ap
proaching the south buoy marking Loofie Baa, 
those on board her observed, about three to four 
hundred yards off, and about one point on the 
starboard bow, the Seym olicus  coming in to  sight 
round a steamship at anchor to the west of the 
buoy. A t about th is time the Seym olicus sounded 
two short blasts on her whistle. The helm of 
the L o tt ie  was thereupon pu t slightly to  star
board, and she approached, shaping to pass the 
Seym olicus starboard to starboard, and a smack 
named the Choice, which was also coming to the 
northward, port to  port. Shortly afterwards 
those on board the L o tt ie  saw tha t the Seym olicus, 
instead of keeping on, and passing the L o tt ie  
starboard to starboard, as she could and ought to 
have done, was acting as i f  under a port helm. 
The engines of the L o tt ie  were pu t to dead slow, 
and immediately afterwards stopped, and put 
fu l l  speed astern, but the Seym olicus came on, 
and w ith  her stem struck the starboard bow of 
the L o tt ie  a lit t le  abaft the stem a heavy blow, 
doing her damage, and forcing her head round, 
and causing her to run in to  the port bow of the 
Choice, which thereby sustained serious damage.

Those on the L o tt ie  charged those on the 
Seym olicus w ith  not keeping a good look-out; 
w ith fa iling  to pass port to port, and w ith fa iling 
to take proper steps to do so ; w ith  sounding 
a misleading signal on her w h is tle ; w ith fa iling  
to sound a proper whistle s igna l; w ith  fa iling  to 
slacken her speed, or stop or reverse in  due tim e ; 
alternatively w ith  not keeping her course and 
speed, and w ith fa iling  to keep to the starboard- 
hand side of the fairway.

The case made by the defendants was that 
shortly before 11.30 am . on the 6th Ju ly  the 
Seym olicus, a steam d rifte r of 67 tons gross, 
manned by a crew of ten hands a ll told, was in 
Lerw ick Harbour, off N orth  Ness, bound fo r a 
fishing station in  the north part of the harbour, 

(a) Reported by L. F. O. D a b b y , Esq., Barrister-at-Law
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where she was to discharge her catch. The wind 
was about south-south-east fresh, the weather 
was fine and clear, and the tide was the firs t hour 
of the ebb of the force of about a knot. The 
Seym olicus was proceeding up the harbour, 
keeping on tha t side of the fairway which lay on 
her starboard side, and, w ith her engines working 
at slow, was making about two knots through the 
water. A  good look-out was being kept on board 
ber. In  these circumstances those on the Sey
m olicus  observed the L o tt ie  about three hundred 
yards off and bearing s ligh tly  on the port bow 
coming down from  the north harbour. The 
whistle of the Seym olicus  was immediately 
sounded one short blast, and she was kept as 
much to the eastward as was prudent having 
Regard to the shoal on her starboard hand. The 
L o tt ie , which was travelling at considerable 
speed, approached in a position to pass a ll clear 
port side to port side, but instead of doing so, as 
she could and ought to have done, she when she 
drew nearer appeared to act as i f  under a star
board helm, causing danger of collision, where
upon the engines of the Seym olicus were put 
lu ll speed astern, and her whistle was sounded 
three short blasts, but notw ithstanding these 
Measures the L o tt ie  came on, and w ith her 
starboard bow struck the stem of the Seymolicus.

Those on the Seym olicus charged those on the 
Aoiiie w ith not keeping a good look-out; w ith 
_&ilmg to keep clear of the S eym o licu s ; w ith 
unproperly starboarding ; w ith neglecting to keep 
°n their starboard-hand side of the channel; w ith 
“ eglecting to port the ir helm; w ith proceeding 
}  an improper speed, and w ith  neglecting to ease, 

stop, or reverse her engines.
The follow ing were the material Collision 
egulations referred to during the course of the

On ^ h e n  tw o  steam vessels are m eeting end
ea 'l?r  neariy  end on> so as to  invo lve  r is k  o f co llis ion, 

0 shall a lte r her course to  starboard, so th a t each 
ay  pass on the  p o rt side o f the  other, 

wh r  • M t o w  channels every steam vessel shall,
fa ir  n  Saie an<  ̂ Pra ° t ‘ cable> keep to  th a t side o f the

Ŵ .y  o r m id  channel w hich lies on the  starboard 
Sld® of such vessel.
re 27- obeying and constru ing these ru les, due 
c o ir ' he had to  a ll dangers o f nav iga tion  and
ren !slon> and to  any speoial circum stances w h ich  may 
or , er a departure fro m  the above ru les necessary in  

or to  ayoj^j im m ediate danger, 
shall " wor<3s “  sho rt b las t ”  used in  th is  a rtic le
steammean a b las t of about one second’s du ra tion . W hen 
under Vessei 3 are ’ n eight o f one another, a steam vessel 
by , l way> ln  ta k in g  any course au thorised  o r required 
s iann f86 ru ^es’ sha ll ind ica te  th a t course by  the fo llo w in g
^ o r t  V a lh f „  ^ is U e  o r __ siren, v iz . :  . . . T w o
Port ”  las‘;a h° mean “  I  am d ire c ting  m y course to  

Pluintifis anc* D um as  fo r the

d a u t^ ” * ^ ’ :int* D . Stephens fo r the defen-

hetwp„in; i iA'VB -De a n e , J.— This was a collision 
which • W° steam dri f t« s  iu  Lerw ick Harbour, 
the mnf, ,a “ a rrow piece of water ly ing  between 
D res^v a ud ° l  Shetland and the island oi 
eridenJo a“ d as fa r as I  am able to judge by the 
either n°^ ve,ry  much damage was done to 
cultv B„ne Ve,sse;1 or the o ther; but the real diffi- 

y  seems to have been tha t as a result o f the

collision the L o tt ie  collided w ith a sailing smack 
which happened to be passing her on the port 
side, and tha t smack, the Choice, which is not a 
party to the proceedings, seems to have received 
considerable damage. The collision having hap
pened as long ago as Ju ly  1906 the parties seem to 
have been considering the ir position a ll that time, 
u n til a t last i t  was determined i t  was necessary 
to decide which vessel was responsible fo r the 
damage to the Choice. That, apparently, is the 
position to-day—I  have to decide which, or 
whether either, or both, of these drifters was to 
blame fo r the collision between the L o tt ie  and 
the Seym olicus. They are two drifters of practi
cally the same size and horse-power, and the 
practice seems to be fo r these vessels, when they 
have got the ir fish, to come into Lerw ick Harbour, 
go to the fish market and dispose of the ir fish so 
fa r as sale goes, and then put off to the ir own 
particular wharf to  discharge the cargo at the 
call o f the purchasers. You can enter the harbour 
either from the south or from  the north, and 
undoubtedly i t  is in  a sense, considering previous 
decisions, a narrow channel; but, in  my opinion, 
i t  is not a narrow channel w ith in  the meaning of 
the decisions. In  my opinion i t  is a harbour. 
Perhaps the entrance, one end or the other, 
m ight be considered a narrow channel, but where 
this collision took place is d is tinctly  a harbour. 
Therefore I  dispose firs t of a ll of the contention 
tha t this is a case in  which the narrow channel 
rule applies.

The Seym olicus had arrived at Lerw ick first. 
She had been to the fish market and had sold 
her fish, and then was proceeding to the north 
w ith a view to going to Donaldson’s W harf, 
up near the northern entrance. The L o tt ie  
came in  from  the northern entrance, and looking 
at the chart i t  appears to be fa ir ly  wide at 
tha t part of the harbour, but on the port hand 
as you come down from  the north there are shoals 
which are protected by three buoys, extending 
down as fa r as the Loofie Baa. The collision 
happened close to the buoy off the Loofie Baa. 
Now, the stories to ld  are about as contradictory 
as can well happen. To this extent the case is 
common. The collision took place at a spot 
about 30ft. or 40ft. from  tha t buoy, the stem of 
the Seym olicus s trik ing  the starboard side of the 
L o tt ie  about 6ft. from her stem, and the force of 
the blow driving the L o tt ie  over on to the Choice, 
which was sailing up on the port side of the 
L o tt ie . Having got to tha t point, everything else 
is in  absolute contradiction, and I  have to say on 
which side the tru th  lies. On the one side I  have 
had evidence from  the L o tt ie , the evidence of two 
witnesses from  another drifter, called the H o lly , 
and the evidence of a man who was engineer on 
board the Seym olicus a t the time, and has since 
le ft her and is now serving in  another vessel. 
Then, on behalf of the Seym olicus, I  have had the 
master, the mate, and the fireman. The case put 
forward by the L o tt ie  is one which agrees 
throughout, and the story is this, tha t as she 
was approaching this buoy she saw the Sey
m olicus  coming up, and the vessels would have 
passed port to port but fo r hearing a two-blast 
signal from  the Seym olicus, which induced the 
master of the L o tt ie  to starboard his he lm ; that 
having starboarded his helm following upon that 
two-blasts signal, the master of the L o tt ie  
suddenly discovered tha t the Seym olicus, when



208 MARITIME LAW CASES.

A d m .] T h e  C o r in t h ia n . [ A d m .

pre tty  close to, had ported, and the collision 
happened—they were too close to avoid it. Now, 
tha t story a ll depends upon two points. F irst, 
did the Seym olicus give a two-blast signal, and 
secondly, what was the distance these two vessels 
were apart when the Seym olicus was seen to be 
porting P Both these vessels say they were going 
about three and a ha lf to  four knots, and I  have 
no reason to doubt tha t is the true Btory. I  do not 
th ink  they were going beyond the speed which the 
rule of the harbour lays down, which is four knots. 
The story to ld  on behalf of the Seym olicus is this : 
We did not give a two-blast signal—we gave a 
one-blast s igna l; our vessel did not go off to 
port ; and the story to ld  about i t  is absolutely 
wrong, and, as a matter of fact, instead of a ll this 
happening at a time when the L o tt ie  was some 
100 yards or so from us, i t  happened when the 
L o t t ie  was not more than twenty-five or th ir ty  
yards from  us. As I  say, there is a mass of con
tradiction, bu t there is another very im portant 
contradiction in  the case. The master of the 
Seym olicus  has had put to him par. 12 of the pre
lim inary A c t and par. 3 of the statement of 
defence, and we have him absolutely denying the 
tru th  of the case deliberately pu t before the court 
by his counsel and solicitors in  the pleadings. 
That makes one uncomfortable, because one does 
not quite know where the statement of defence 
and prelim inary act originated, and i t  is d ifficult 
to  believe they did not originate w ith  the master.
I  have come to the conclusion tha t the weight of 
evidence is entirely on the side of the L o tt ie . I  
do not believe tha t the master of the Seym olicus  
in tentionally gave a two-blast signal. I  th in k  i t  
is extremely like ly  tha t he was alone on the 
bridge. He was steering, and i t  may be tha t he 
unintentionally and accidentally gave a double 
blast. That two short blasts were given is 
proved to my satisfaction. I t  is sworn by the 
p la in tiffs  tha t the Seym olicus  not only did that, 
bu t ported and went off to  starboard, and tha t is 
a credible story, whereas the story to ld  by the 
Seym olicus  is an impossible one. Therefore, 
taking the whole of the evidence, I  accept the 
evidence given on behalf of the L o tt ie  inpreference 
to tha t given on behalf of the Seym olicus. That, 
however, does not conclude the case. Undoubtedly 
the rule applies that vessels meeting nearly end 
on, as these vessels were, shall pass port to port, 
and the L o tt ie  starboarded. I f  I  thought she 
starboarded, as the Seym olicus  says she did, 
before the whistle of the Seym olicus was blown, 
then I  should have held her to  blame fo r star
boarding under the circumstances. That is the 
story to ld  by the Seym olicus—tha t the L o tt ie  
starboarded before the port helm signal, as the 
Seym olicus  says—was b low n; but, as I  have said, 
I  believe the p la in tiffs ’ story tha t the firs t th ing 
which was done was the blowing of the two 
blasts by the Seym olicus, which induced the 
L o tt ie  to starboard instead of porting. There
fore I  th ink  the L o tt ie  is exonerated from blame 
fo r doing tha t which would have been an infrac
tion  of the rules but fo r the mistaken signal given 
by the Seym olicus. Then I  have to oonsider 
another point, which is the question of speed, and 
I  confess that gives me some hesitation, and the 
E lder Brethren also express some hesitation on 
the question. I  do not th ink, however, tha t the 
question of speed comes into th is case. M y 
belief is tha t but fo r tha t two-blast signal these

vessels would have passed port to port, and tha t 
the whole cause of the accident was the incident 
as to the whistles. B u t fo r tha t there would have 
been no collision ; and I  th ink  tha t tha t signal 
was given at a moment when there was time fo r 
the L o tt ie  to have cleared starboard to starboard 
but fo r the porting of the Seymolicus. The master 
of the Seym olicus said he did not port. He 
admits he intended to blow a port helm signal. 
D id  he port ? H is story is th is : He says there 
was a steamer, anchored, heading to the east
ward, w ith  her stem about 100 yards away from  
the buoy on the Loofie B aa ; and he says he was 
making to pass f if ty  yards from tha t steamer’s 
bow ; in  other words, about midway between tha t 
steamer’s bow and the buoy, which would put the 
oourse fif ty  yards from the buoy. He says he 
kept his course and did not alter. There was no 
tide. He admits tha t the collision took place 
30ft. to  40ft. from  the buoy. How did he get 
there unless he ported P I  th ink  i t  is manifest tha t 
there again I  cannot accept the evidence of the 
master of the Seym olicus, and I  am satisfied he 
did port his helm, and ported i t  after a two- 
blast signal had been given, and the collision was 
brought about entirely by that. For these 
reasons I  am of opinion tha t the Seym olicus is 
alone to blame, and tha t no fa u lt is to  be found 
w ith the L o tt ie . I  ought to say, on the question 
of whether th is is a narrow channel, tha t I  asked 
a question of the master of the Seym olicus, and 
he said tha t th is was a place in  which i t  would 
have been rig h t fo r the L o tt ie  to  have made a cast 
out to  the eastward in  order to come round and 
approach the fish market. I f  tha t is the case, 
nobody can say th is is a narrow channel to which 
the narrow-channel rules apply.

Solicitors fo r the pla intiffs, D ubo is  and Co., 
agents fo r C ha m b e rlin  and Talbo t, Great Y a r
mouth.

Solicitors fo r the defendants, P r itc h a rd  and 
Sons, agents fo r J. W allace, Sunderland.

J a n . 29, Feb. 1, 3, 4, and  11,1909.
(Before B a r g r a v e  D e a n e , J. and Elder 

Brethren.)
T h e  C o r in t h ia n , (a)

C o llis io n — F iv e r  S t. Law rence— N a rro w  channel— 
Steam ships m eeting end on— D u ty  to p o rt— D u ty  
to sound w h is tle  s igna ls— Breach  o f  co llis io n  
regu la tions  hav ing  no effect on co llis io n  — 
C o llis io n  R egu la tions  1897, arts. 18, 25, 28, 29.

The F iv e r  S t. Law rence in  the ne ighbourhood of 
the w aters between Bellechase and  C rane Is la n d  
is  no t a “  n a rro w  channel ”  w ith in  the m ean ing  
o f a r t . 25 o f the C o llis io n  R egu la tions , b u t as 
f a r  as possible the p r in c ip le  o f the a rt ic le  should  
be fo llo w e d , and  vessels ought to pass p o r t  side 
to p o rt side. W here one o f two steamships 
m eeting  end on p o rte d , blew one sho rt b last, then  
steadied, and la te r  hard -a -po rted , bu t blew no 
short b last, i t  was he ld  th a t she was n o t to be 
“  deemed to be in  f a u l t ”  u n d e r the p rov is ions o f  
section 419 o f the M e rc h a n t S h ip p in g  A c t 1894, 
because those in  charge o f  the o ther steam ship  
saw she was p o rt in g , a nd  the b low ing  o f  a second

(a )  Reported by h .  F . O. D a b b y , Esq., Barrister-a t-Law
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short b last w ou ld  have g iven  them  no fu r th e r  
in fo rm a tio n .

D a m a g e  a c t i o n ,
The p la in tiffs were the U lster Steamship Com

pany L im ited, the owners of the steamship M a lin  
H e a d ; the defendants and counter-claimants were 
the owners of the steamship C o rin th ia n .

The case made by the p la in tiffs  was that 
shortly before 6.20 a.m. on the 13th Sept. 1908 
the M a lin  H ead , a steel screw steamship of 
3467 tons gross and 2228 tons net register, having 
loaded part of a cargo of wood goods at Rimonski 
was proceeding up the river St. Lawrence to 
Quebec, in  order to complete her cargo fo r Belfast 
and Dublin, and was in  the south channel of the 
river St. Lawrence, a short distance above the 
quarantine or Margaret T a il Buoy. The M a lin  
H ead  was in charge of a duly licensed p ilot, and 
'was manned by a crew of th irty-five  hands all 
told. The weather was fine, w ith occasional haze 
caused by smoke from bush fires on land, the 
wind was W.S.W. ligh t, and the tide was the last 
quarter flood of a force between one and two 
knots. The M a l in  H ead  was keeping on the 
north side of the channel, steering west by south, 
naif south by compass, which as a magnetic 
course was three degrees more westerly, and w ith 
her engines working fu ll speed under reduced 
steam was making about eight and a half knots 
through the water. A  good look-out was being 
kept on board the M a lin  Head.
. Under these circumstances the  C o r in th ia n  was 

sighted from one and a quarter to one and a half 
niiles away, bearing ahead, but s lightly  on the 
port bow withal. Thereupon the helm of the M a lin  
H ead  was ported a point, then steadied, and one 
short blast was sounded on her whistle. As the 
vessels approached a puff o f steam was seen coming 
from the whistle of the C o rin th ia n , as i f  she was 
sounding one short blast. The C o rin th ia n , how
ever, instead of passing the M a lin  H ead  port side 
to port side, was seen to sheer to port towards 
the M a l in  H ead, and although the helm of the 
M a lin  H ead  was put hard aport, and the engines 
* ep t at fu l l  speed ahead, as the only chance of 
avoiding a collision the C o r in th ia n  continued to 
come on at a high rate of speed, and w ith her 
stem struck the M a lin  H ead  on her port side, 
a'Ja ft the main rigging, doing her great damage, 
dust before the actual contact the C o r in th ia n  
sounded three short blasts.

.Those on the M a lin  Head  charged the C o rin th ia n  
vvith not keeping a good look-ou t; w ith neglecting 
.o pass port to p o r t ; w ith  improperly starboard- 
“ JR; and w ith neglecting to ease, stop, or reverse 

engines in  due time.
■the case made by the defendants was tha t 

before 6.26 a.m. on the 13th Sept. 1908 
e C o rin th ia n , a screw steamship of 6270 tons 

s1 oss and 4046 tons net register, whilst bound 
w^t?1 Montreal and Quebec to Havre and London 

1 h general cargo and passengers, manned by 
crew of 111 hands a ll told, was in  the St. 
wrence in  the south channel, well below Belle- 

fciv T n  The weather was hazy w ith smoke from 
„ fives, the wind a lig h t breeze from the west- 
ah v;'wes >̂ and the tide flood of the force of 

two and a half knots. The C o rin th ia n , 
r  'Gh ™as in charge of a duly qualified p ilot, was 
P ceedmg down the channel on the usual and 

ber course, steering east by north magnetic, 
V o l. X I. ,  N . S.

[ A d m .

and w ith engines working at ha lf speed was 
making about eight knots through the water. A  
good look-out was being kept on board of her.

In  these circumstances the M a lin  H ead  was 
seen one and a quarter to one and a half miles off 
about a point on the starboard bow w ith her 
starboard side a lit t le  open. The helm of the 
C o r in th ia n  was starboarded and two short blasts 
were sounded.

Shortly afterwards the M a lin  H ead  was seen 
to be porting, and the engines of the C o r in th ia n  
were at once stopped and put fu l l  speed astern ; 
the helm was steadied and three short blasts were 
sounded.

The M a lin  H ead  sounded one short blast, and 
the C o r in th ia n  afterwards repeated the three 
short blast signal. The M a lin  H ead, however, 
continued to come on at high speed, swinging 
across the bows of the C o r in th ia n  under port 
helm, and w ith her port side abaft the mainmast 
struck the stem of the C o r in th ia n  a heavy blow, 
doing considerable damage.

Those on the C o r in th ia n  charged those on the 
M a lin  H ead  w ith not keeping a good look-out; 
w ith improperly p o rtin g ; w ith improperly fa iling  
to pass starboard to starboard; w ith  fa iling  to 
ease, stop, or reverse the ir engines in due tim e ; 
and w ith improperly beaching the M a lin  H ead  
after the collision on a rocky, hard, and uneven 
bottom.

The following collision regulations were 
referred to during the course of the arguments :

A r t .  18. W hen tw o steam vessels are m eeting end on, 
or nearly end on, so as to  invo lve  r is k  o f co llis ion, each 
sha ll a lte r he r course to  starboard, so th a t each may 
pass on the p o rt side of the other.

A r t .  28. The words “  sho rt b las t ”  used in  th is  
a rtic le  sha ll mean a b las t o f about one second’s duration . 
W hen vessels are in  s igh t o f one another, a steam vessel 
under way, in  ta k in g  any course authorised o r required 
by  these ru les, sha ll ind ica te  th a t course by  the  fo llo w 
ing  signals on her w h is tle , o r siren— v iz ., one short 
b la s t to  mean, “  I  am d ire c tin g  m y course to  s ta r
board.”

A r t .  29. N o th in g  in  these ru les sha ll exonerate any 
vessel, or the  owner, o r master, or crew thereof, from  
the consequences o f any neglect to  carry  lig h ts  or signals, 
o r o f any neglect to  keep a proper look-out, o r o f the 
neglect o f any precaution w h ich  may be required by the 
ord inary practice o f seamen, or by  the special c ircum 
stances of the case.

L a in g , K.O. and A . A d a ir  Roche fo r the p lain
tiffs. — This collision happened in a narrow 
channel. W hat is a narrow channel depends on 
the fac ts :

The Rhondda, 49 L . T . Bep. 210 ; 5 Asp. M ar. Law  
Cas. 114; 8 App. Cas. 549.

There are no facts in  th is case which render i t  
unsafe or impracticable fo r these vessels to keep 
to the ir starboard hand side of the channel. 
They should have obeyed the rule :

The C lydach, 51 L . T . Bep. 668 ; 5 Asp. M ar. Law  
Cas. 336.

Even i f  a locality is not buoyed on each side 
vessels should follow the narrow channel rule, 
The court in  such cases is in  favour of vessels 
passing port to  p o r t :

The M in n ie , 71 L . T . Bep. 5 2 6 ; 7 Asp. M ar. Law  
Cas. 5 2 1 ; (1894) P. 336 ;

2 E
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The Oporto, 75 L . T . Rep. 599; 8 Asp. M ar. Law 
Cas. 213 ; (1897) P. 249.

Those on the M a lin  H ead  were rig h t to port, fo r 
the vessels were end on or nearly so, and they 
were also rig h t to keep their speed. B y  following 
tha t course they gave those on the C o r in th ia n  
time to correct their sheer to port or time to port 
and correct the ir starboard helm action. [ B a b 
g b a v e  D e a n e , J.—"Was the M a lin  H ead  to 
blame fo r not sounding a whistle signal when she 
hard a ported P The Anselm  (97 L. T. Rep. 16; 
10 Asp. Mar. Law Cas. 257, 438 ; (1907) P. 151) 
may be in  point.] A rt. 28 does not require a 
vessel to keep on indicating the course which is 
authorised or required. [ B a b g b a v e  D e a n e , J.— 
That means there was one continuous p o rtin g ; 
that the M a lin  Head  never steadied.] That is 
so; the p la intiffs had sounded the ir whistle, and 
were not obliged to repeat it .  Moreover, those on 
the C o r in th ia n  saw the M a lin  H ead  was porting. 
The whistle would have to ld them no more.

A s p in a ll, K.C. and D u n lo p  fo r the defendants. 
—The vessels when they sighted each other were 
starboard to starboard; the C o r in th ia n  was there
fore bound to starboard, fo r art. 18 had no 
application. On the facts as proved these waters 
canDot be held to be a narrow channel. Even i f  
the C o r in th ia n  did wrong when she starboarded, 
those on the M a lin  H ead  are also to blame, fo r 
they gave no whistle signal when they hard-a- 
ported. When they hard-a-ported they changed 
their direction ; they took a course w ith in  art. 28 
(The Uskmoor. 87 L. T. Rep. 55 ; 9 Asp. Mar. Law 
Cas. 316; (1902) P. 250), and therefore should 
,have given a signal on the ir w histle :

The Anselm (ubi sup.).

The duty to give a whistle signal is imperative. 
The M a lin  H ead  is also to blame fo r keeping her 
speed.

L a in g , K.C. in  reply.
B a b g b a v e  D e a n e , J.—This is a collision 

which took place on the 13th Sept, o f last year 
in  the river St. Lawrence between two large 
steamers, somewhere between 6 and 6.30 in  the 
morning. The M a lin  Head, the p la in tiff vessel, 
was a steel screw steamship of 3467 tons gross, 
and was bound up the river St. Lawrence to 
Quebec and Montreal, and the other vessel, the 
C o rin th ia n , was one of the A llan  liners, and she 
was proceeding down the river, bound to sea. She 
is a vessel of 6370 tons gross, and she was bound 
from Montreal and Quebec to Havre and London. 
I  adjourned this case because I  thought i t  was one 
in  which I  should have very careful consideration 
w ith the E lder Brethren on various points. There 
is a great conflict of evidence as to the time and 
the place of the collision—a matter of four or five 
minutes in  time and about half a mile in distance 
—and I  have to say on which side the evidence 
leads me to a conclusion. I t  is said on behalf of 
the M a lin  H ead  tha t th is was a narrow channel, 
and tha t therefore the narrow channel rule 
applies, and each vessel should keep on her star
board side of the channel. The defendants deny 
tha t th is is a narrow channel, and say tha t 
even i f  i t  is a narrow channel the collision 
took place to the southward of the channel, 
and tha t would be on the starboard side fo r 
the C o r in th ia n  and the port side of the channel 
fo r the M a lin  Head, in  which case the M a lin

Head, i f  i t  were a narrow channel, would be 
in  her wrong water. There are various allega
tions made. The M a lin  H ead  was proceeding up, 
and she passed Crane Island and altered her 
course to west by south a quarter south, t i l l  she 
got to the Margaret T a il Buoy, when she altered 
her course again to west three-quarters south—I  
am speaking now of magnetic course—and she 
says that course took her to a position which 
would be on the starboard side of the channel. 
The p ilo t on board of her, a man of considerable 
experience, said tha t although i t  has never been 
declared a narrow channel, he has always acted 
as though i t  were, and he thinks he should keep to 
the starboard side of the river as much as pos
sible ; and he says tha t on this occasion he did 
and he passed these various points at a distance 
which would get him on the starboard side. 
Having passed the Margaret T a il Buoy, i t  is said 
that they saw about a mile and a ha lf or a mile 
and a quarter distant the C o rin th ia n , and tha t her 
masts and funnel were in  line and she was prac
tica lly  end on, proceeding on an opposite course to 
the M a lin  Head. Thereupon, the master says, 
the p ilo t said port a little , and they ported a 
little , and having ported a point, which brought 
the vessel a lit t le  on the port bow, the master 
thought th r t  they ought to port more, and the 
p ilo t agreed, and the p ilo t gave an order hard- 
a-port. They said they did tha t because they 
then noticed fo r the firs t time tha t the other vessel 
was sheering to port as though under a starboard 
helm. They say tha t they did not hear any 
blasts from the C o rin th ia n , but they saw what 
she was doing, and tha t the only th ing  which 
could be done under the circumstances was to 
keep the hard-a-port helm and to keep the 
engines ahead. Then the collision took place, a 
seven-point blow leading aft, and we have photo
graphs which show the nature of the damage, 
and i t  is said that the C o r in th ia n  a t tha t time 
was going at a considerable speed. That is 
the story to ld by the M a lin  H ead. There is 
one other point, which is tha t those on the 
M a lin  H ead  placed the collision in  the wake of 
the Margaret T a il Buoy. I  th ink  the E lder 
Brethren agree w ith me tha t the distance has 
been unintentionally exaggerated, and tha t these 
vessels sighted each other at a less distance than 
a mile and a quarter. They both agree there was 
a good deal of haze about, owing to forest fires on 
the Canadian side, and tha t there was a certain 
amount of d ifficulty in  the atmosphere, and my 
belief is tha t these vessels were much nearer each 
other when they firs t sighted each other than they 
thought. We th ink  they both saw each other at 
about the same time, and I  should th ink  the 
distance would probably be something under 
a mile—three-quarters of a mile to a mile.

Now the C o r in th ia n ’s story is this. I  am taking 
fo r this purpose the chart pu t in  by Mr. Harvey, 
from the Board of Trade, and I  accept this chart 
as showing the position of the two can buoys, 
which may be material. The C o r in th ia n  had 
come down from Quebec, and she says tha t she 
passed the St. Lawrence L ig h t higher up the 
river at a pretty near distance, and tha t then she 
took a course which took her down in  a direction 
to pass the Margaret T a il Buoy. The captain 
estimates tha t he passed the lig h t at Bellechase 
at a distance which he gives, steering a course 
which would take him down stra ight upon the



MARITIME LAW OASES. 211

T h e  C o r i n t h i a n . [ A d m .A d m .]

upper can buoy, and tha t would take him  down, 
as fa r as I  can judge, in  about mid channel, and 
i f  he was coming down in  about mid channel, and 
the other vessel was coming up to the north of 
m id channel, the vessels would be port to  port, 
but the C o r in th ia n  says, “  Proceeding down on 
my course as given I  sighted this vessel a lit t le  
on my starboard bow, and seeing this vessel on 
my starboard bow, and there being no narrow 
channel rule, I  starboarded to give her a lit t le  
more room.”  Now I  come to the evidence which 
has been given on the point. F irs t of a ll the 
man on the look-out says, “  We sighted the M a tin  
H ead  r ig h t ahead.”  The chief officer on the 
bridge says, “  She was a lit t le  on our starboard 
bow.”  The p ilo t says, “  She was a lit t le  on our 
starboard bow, and I  starboarded to give her a 
l it t le  more room.”  B u t immediately the p ilo t 
had starboarded a quarter of a point, the captain 
saw i t  was not enough and said hard-a-starboard.
I  say he said so because, although i t  is denied, 
the helmsman said he got the order and he did 
hard-a-starboard. Therefore I  th ink, so fa r as 
the evidence of the C o r in th ia n  is concerned, there 
is great conflict, and in  tha t contradiction I  
believe this vessel, the C o r in th ia n , did starboard 
a lit t le  and then hard-a-starboarded. Now the 
p ilo t on the C o r in th ia n  was a younger man than 
the p ilo t on the M a tin  Head, and had been 
accustomed to this water fo r a much shorter 
time, and he said he knew nothing about the 
narrow channel rule. In  the absence of any 
direct evidence I  am not prepared to hold that 
this is a narrow channel w ith in  the article, and 
I  am s till less inclined to do i t  when I  look at the 
nature of the channel lights and buoys. A lthough 
by daylight i t  would be easy to believe i t  was a 
narrow channel, because the buoys would be 
visible, at n igh t time i t  would be very difficult, 
I  th ink, fo r a vessel going down to keep to the 
starboard side of the channel w ith accuracy ; and 
I  do not th ink  i t  is possible fo r th is court to hold 
i t  is a narrow channel because i t  is easily navi
gated by the narrow channel rule in  daylight i f  
i t  is not easy to do so at n ight. Therefore, I  do not 
bold tha t th is is a narrow channel, but I  th ink  i t  
is a place where, as the p ilo t of the M a t in  Head  
said, the principle of the narrow channel rule 
should be adopted, and vessels as fa r as possible 
should attem pt to pass port to  port. I  am 
dealing, however, fo r the moment, w ith the ques
tion of narrow channel, and therefore, having got 
the evidence of the two pilots before me, I  am not 
Prepared to hold tha t i t  is a narrow channel.

These vessels, however, as I  have said, were 
approaching on opposite courses. Now, why did 
the captain of the C o rin th ia n , when the p ilo t said 
starboard a little , at once say hard-a-starboard ? I t  
ls quite clear tha t the vessels were so nearly end 
°n tha t starboarding a lit t le  would not be suffi
cient, and therefore tha t inclines me s till more to 
believe tha t these vessels were practically end on. 
tak ing  the conflict o f evidence between the two, 
I  believe the evidence of the M a t in  H ead  in pre
ference to tha t of the C o rin th ia n , and I  believe 
that the difference between being exactly end on 
ivas tha t they were rather more port to  port than 
starboard to starboard. Now, I  have got tho 
'¿ p r in th ia n  hard-a-starboarding and the M a t in  
*iea.d hard-a-porting. Immediately after tha t 
hard-a-starboarding, according to the evidence of 
he C o rin th ia n , an order was given fu ll speed

astern, and the engines were pu t fu ll speed astern. 
That is said to have taken place, according to 
the scrap logs, at 6.20, the collision taking place 
at 6.25. Therefore i t  is alleged tha t fo r five 
minutes the C o r in th ia n  was going fu l l  speed 
astern. The collision took place, w ith  the result 
tha t we have seen from  the photographs, and we 
have got the statement from  the C o r in th ia n  that, 
instead of going ahead through the water, she 
was actually making sternway. I f  she was making 
sternway, how on earth could there be the great 
gash in  the port side a ft of the M a tin  Head  
there undoubtedly was. I  know i t  is very 
difficult to  come to an absolute conclusion from 
photographs or from  the nature of the in ju ry  
as proved to demonstrate the exact speed at which 
vessels are travelling. A ll  sorts of extraordinary 
results happen which i t  may be very difficult 
to come to a true conclusion about. The con
clusion I  have come to is tha t the evidence from 
the C o r in th ia n  tha t she was reversing fo r five 
minutes is not true. W hat is there tha t ought to 
guide the court upon th is point ? W hy, the log
book, and when one looks at the deck scrap log 
and the engineer’s scrap log of the C o r in th ia n  I  
find a most unsatisfactory state of things. The 
deck scrap log is not so unsatisfactory as the 
engineer’s scrap log. There is one th ing which I  
can decide on in  the deck scrap log, and which 
shows tha t i t  has been tampered w ith, because I  
th ink  i t  is perfectly p lain i f  you look at i t  
through a magnifying glass tha t the original 
entry was “  Passed the St. Lawrence L ig h t 5.25. 
That has been altered to 5.23. For some reason 
—I  suppose i t  is in  order to  give a greater 
period of tim e fo r the C o rin th ia n  to  run from the 
St. Lawrence L ig h t to the place of collision, and 
therefore to show tha t she was really going at 
a much slower speed—fo r some reason tha t log 
has been tampered with, and once you find there 
has been tampering w ith  a log, as I  have had occa
sion to say before in  other cases, the court at once 
looks w ith  suspicion at the whole m a tte r; but 
taking generally the deck scrap log, I  th inx 
anyone w ill see tha t the entries are smeared, and 
I  th ink  you can detect w riting  underneath in  
places. I f  you look at the engineer’s scrap log 
the matter is worse. I t  is perfectly plain that in  
these two lines which affect the collision there has 
been a rubbing out, and the paper is th inner 
underneath, as though the surface had been 
thinned by rubbing, and there is a general appear
ance of alteration over the whole of tha t line. 
Therefore I  approach th is case distinctly w ith a 
bias against the cred ib ility  of evidence given by 
the C o rin th ia n .

I  believe these two vessels sighted each other 
when very much nearer. The point of distance 
and time is very important, because i f  this 
vessel did not reverse at the time she says 
she did tha t would account fo r the fact tha t 
the in ju ry  sustained by the M a tin  H ead  was 
caused by the C o rin th ia n  going ahead _ and 
not going astern at the time of the collision. 
Now, the point tha t is next made is this. I t  is 
said “  You the M a t in  H ead  did not give me a 
signal when you were porting.”  Now, i t  is sworn 
tha t the M a t in  H ead  did at one time—she says 
when she was firs t porting—give a single blast. 
I t  is admitted by some of those on the C o rin th ia n  
tha t they did hear a one-blast signal, but they 
say i t  was ju s t before the collision. The fact that
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the M a lin  H ead  was seen to be porting by those 
on the C o r in th ia n  is admitted. They a ll say,
“  We saw she was going o if to starboard, and we 
saw tha t she was under a port helm, and i t  was 
thereupon tha t we reversed our engines.”  Now, 
i f  they reversed the ir engines at a much less 
distance than would be represented by five 
minutes, how could th is in ju ry  have been done. 
The M a lin  H ead  says, “  I  blew a whistle when I  
firs t ported, and 1 did not blow again. I  have 
to ask myself whether, in  my opinion, the failure 
of the M a l in  H ead  to  blow a whistle when she 
hard-a-ported was a possible cause of th is co lli
sion P I  wish to pu t myself w ith in  the wording 
of the Lord  Chief Justice in  the case of The 
Anse lm  (u b i sup.). That is a very difficu lt case 
fo r me to deal w ith ; fo r this reason, tha t on 
looking at The Anse lm  (u b i sup.), which was a 
decision overruling th is court, I  find I  said th is 
tha t was a case not of alteration of helm but of 
reversing engines : “  No signal was sounded when 
those engines were reversed, although the rule 
says tha t when the engines are reversed three 
blasts shall be given on the whistle, denoting that 
fact. Here, again, was a definite breach of the 
rule, and a breach which I  th ink  i t  is my duty to 
say was a serious breach. I t  cannot be too 
strongly impressed upon officers in  charge of 
ships tha t they must obey the regulations. I f  
they do not obey the regulations they run a very 
serious risk. Here again I  have to ask myself 
the question—and I  have the advantage of the 
E lder Brethren’s advice. In  our opinion his not 
obeying the regulations did not in th is case con
tr ibu te  to the collision.”  This is a definite finding 
of fact. I  tu rn  to the decision of the Court of 
Appeal, and in  the judgment of the Lord  Chief 
Justice I  find th is : “ Then there is the non
signalling tha t she was reversing. We are advised 
by our nautical assessors, who have also advised 
us w ith  regard to the port helm signal, tha t the 
non-indicating to th is vessel which was rapid ly 
approaching tha t the Anselm  was reversing her 
engines was abstaining from giving her inform a
tion  which m ight be useful, i f  only fo r the purpose 
of calling her marked attention to what was going 
on in  fro n t of her. That seems to me the essence 
and p ith  and marrow of the rule which indicates 
tha t these signals are to be given.”  Then later 
on 1 find th is : “  I  therefore come to the conclu- 
sion tha t the Anse lm  was to blame in  these three 
respects, and tha t as regards two of them 
namely, neglect to give sound signals when port
ing and when reversing, i t  is quite impossible to 
come to the conclusion tha t they had no effect 
upon the collision.”  Later s til l he says th is : 
“  Where persons are attacked, and i t  is proved 
against them tha t there is a serious breach of 
statutory rules, I  have very grave doubt whether 
they can be said to fu lf i l the obligations upon 
them i f  they do not satisfy the court by affirma
tive evidence tha t the breach of the rules has no 
possible effect.”  That is d istinctly a question of 
fact. I  had the advantage of seeing the witnesses 
in  the case of the Anselm . The Court of Appeal 
had not. The E lder Brethren who sat w ith me 
also had an opportunity of seeing the witnesses, 
and they advised me tha t in  tha t particular case 
the non-giving of the signal on reversing had no 
possible effect upon the collision. The Court of 
Appeal, advised by two different gentlemen who 
did not see the witnesses, said tha t as a matter

of fact I  was wrong. I t  is a very awkward 
position which this court is pu t in to when this 
court, being advised by two nautical gentlemen 
so competent as our E lder Brethren always 
are, is overruled on a question of fact by two 
gentlemen of whom we know nothing, and who 
have not seen the witnesses. The Lord  Chief 
Justice said th is court has to be satisfied tha t 
in  fact the non-giving of the signal had no pos
sible effect. I  am advised in  th is case by the 
E lder Brethren, and I  agree w ith them, tha t in  
th is particu lar case the non-blowing of the signal 
when the hard-a-porting took place had no effect, 
because i t  is d istinctly proved by the C o r in th ia n  s 
witnesses tha t they saw the vessel hard-a-porting 
fo r a considerable time before the collision. 
They put i t  a t five minutes, and, i f  tha t be so, 
who can say tha t the fact that a blast was not 
blown had any effect upon the knowledge of those 
who were navigating the C o r in th ia n  ? I  feel, as I  
have said, tha t I  am in  an awkward position w ith 
regard to the Court of Appeal, bu t I  have to take 
m y  own line, and, as a matter of fact, X am advised 
and I  find tha t the non-blowing of the signal by 
the M a lin  H ead  did not affect the collision, and 
tha t therefore she is not to blame fo r that.

I  also find tha t these two vessels were approach
ing each other end on or so nearly end on tha t 
i t  was the duty of each, under the rules, to 
port. The C o r in th ia n  starboarded, and I  th ink 
tha t she was breaking the rule under the circum
stances. W hy did she starboard ? i f  they were 
end on or nearly end on, and the rule is clear, 
why did she starboard ? They say they wanted 
to make the Margaret T a il Buoy, and they 
say i t  is not a narrow channel, and therefore 
they could go where they liked. They say they 
wanted to make the Margaret Ta il Buoy because 
the weather was sufficiently th ick fo r them to 
anchor on the north side of the channel i f  they 
did not find the buoy. They could not anchor in  
the middle of the river, but out of the channel on 
the north side, and i t  is perfectly clear tha t when 
the C o r in th ia n  saw the M a lin  H ead  the p ilo t and 
master determined to go well to the north, and 
turned to go up to the north and persevered in  
that, and then, seeing the other vessel was porting, 
there was nothing fo r them to do but reverse the 
engines, and they reversed them, but i t  was too 
late, because i t  was then impossible to avoid the 
collision. The fact tha t th is vessel meant to go 
to the north emphasises rather the fact of her 
starboarding than tha t she was on the starboard 
bow of the p la in tiffs ’ vessel.

Something has been said about the M a lin  H ead  
being beached improperly. I  th ink tha t the whole 
matter depends upon whether or not there was at 
tha t time a state of atmosphere which enabled her 
to proceed safely on up the river. I t  is true she 
went on and got as fa r as a place called Indian 
Cove, not fa r from Quebec, when she was over
taken by fog. I f  tha t is so, and I  believe i t  is, 
then she did her best to get herself and her cargo 
up to Quebec, and she probably would have 
arrived at Quebec, or got in to some safe place, 
before she sank. As i t  was, having to anchor 
before she got to Quebec she was overtaken by 
circumstances as to which no blame attaches to 
her, and she was beached at the best place she 
could be beached at. I  do not th ink  any blame can 
be attributed to her fo r that, and I  th ink  she would 
have been wrong i f  she had tried to beach herself
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at the other place which was suggested As fa r 
as I  know I  have dealt w ith a ll the points, and 1 
th ink  tha t the fact tha t the M a lm  Head, kept on 
at fu ll speed to try  and avoid the collision was the 
rig h t course fo r her to take. I f  she had reversed 
she would probably have been struck fa th e r  
forward. I  do not th ink  any blame can be 
attached to her fo r any other m a t te r ,  and there
fore I  must find the C o r in th ia n  alone to blame.JL I l l U B b  U .U U . u rx v , ................

Solicitors fo r the pla intiffs, Thom as Cooper 
and CoId uo. ,

Solicitors fo r the defendants, P r itc h a rd  and 
Sons.

T hu rsd a y , M a rc h  18, 1909.
(Before B a r q r a v e  D e a n e , J. and E lder 

Brethren.)
T h e  A n n i e  ; C o o p e r  v . C l a r e ’s L i g h t e r a g e  

C o m p a n y  L i m i t e d , (a )
N a rro w  c h a n n e l-C o ll is io n -N e g lig e n t  n a v ig a  

l io n — A cc id e n t causing d e a th -P a y m e n t under 
W orkm en’s Com pensation A c t 1906—M ig h t to  
recover f ro m  ow ner o f  w rong -do ing  s h ip — A c tio n  
in  personam— W orkm en ’s C om pensation A c t
1906 (6 E dw . 7, c. 58), s. 6- C o l l is io n  R e g u la 
tions, a rts . 17 (6), 24, 25.

A  s a ilin g  vessel tack in g  down the M ersey was over 
ta k in g  and co llided  w ith  ano ther s a ilin g  vesse. 
also ta ck in g  down. The overtaken vessel was 
close hau led on the p o rt tack, w h ile  the over
ta k in g  vessel was close hau led  on the s ta rboa rd  
tack. W h ile  fre e in g  the vessels a fte r the c o ll i
sion the m aster o f  the ove rta k in g  vessel fe l t  
overboard and  was drowned, and  h is employers 
and  owners had to pay h is dependants SW l. as 
com pensation u n d e r the W orkm en s Compensa
tio n  A c t 1906. ,

I n  a damage a c tio n  by the owners o f  the over
ta k in g  vessel aga ins t the owners o f the over
taken vessel, ,  , .  m  j

H e ld , th a t a rt. 17 (6) app lied , and n o t a r t  24, and  
th a t the ove rtak ing  vessel was no t to blame f o r  
the co llis ion , as i t  was the d u ty  o f  the vessel close 
hauled on the p o r t  tack to keep out o f the w ay  
o f the vessel close hau led on the s ta rboa rd  tack. 

H eld , fu r th e r ,  th a t the 3001. p a id  to the dependants 
o f  the deceased m aste r was damage w h ich  arose 
f r o m  the neg ligent n a v ig a tio n  of the overtaken  
vessel, an d  was recoverable in  an ac tion  in  
personam.

D a m a g e  a c t i o n .
The p la in tiff was the owner of the sailing fla t 

J u l ia ;  the defendants were the owners of the 
sailing fla t A n n ie . _  ,, ,

The case made by the p la in tiff was tha t on 
evening of the 10th Ju ly  1908 the_ J u l ia  le ft 
Widnes under sail bound down the river Meisey 
fo r the sand bank opposite Garston. H er regula
tion lights were being duly exhibited and were 
burning b righ tly . About 10 p.m., the tide then 
being the firs t of the ebb, the weather fine and 
clear, w ith a moderate breeze from  the south
west, the J u l ia  was a lit t le  below D itton  Brook, 
sailing close hauled on the starboard tack. Those 
on board her had previously seen another sailing 
flat, the Annie, also tacking down the Mersey, and 
about the time named the A n n ie  was close

(a j Reported by L. F. O. DARBY, Esq., Barrister-at-Law.

hauled on the port tack and showing her green 
ligh t, was standing towards the J u lia . The A nn ie , 
notw ithstanding tha t the two ^ssels were ap
proaching each other, did not give way, but kept 
her course, and shortly afterwards w ith her stem 
and port bow struck the J u l ia  on the port sid 
about amidships, and then, after sliding along the 
J u lia ’s side, got between her stern and the boat 
which she had in  tow, and got her anchor foul in  
the painter of the boat. In  order to get the two 
flats clear of one another and to prevent fu rthe i 
damage the master of the /« h a  proceeded to cut 
the painter of the boat, and in  effecting this 
operation, which was rendered necessary by 
reason of the collision, the master was je iked 
in to  the river and drowned. ... ,

The p la in tiff charged the defendants w ith no 
keeping^ a good look-out and w ith not keeping
clear of the A n n ie . .

The p la in tiff alleged tha t a claim fo r compen
sation having been made in  respect of the death 
of the master on behalf of his widow and childien 
against the p la in tiff, the p la in tiff was obliged to 
pay 3001. as compensation under the provisions of 
the Workmen’s Compensation A c t 1906.

The p la in tiff alleged tha t the payment of t  
3001. was solely caused by the improper and 
negligent navigation of the A n n ie , and was in no 
way caused or contributed to by any fa u lt o 
those on the J u lia ,  and claimed the sum of 3001.

aSTdhemcfseS made by ttie defendants was tha t 
shortly before 10 p.m. on the 10th Ju ly  1908 the 
A nn ie , a cutter-rigged flat, belonging to Runcorn^ 
of forty-seven tons register, manned by a ciew of
two hands, was proceeding down theriverM ersey,
a lit t le  above D itton  Brook, bound from the W est 
Bank Dock, Widnes, to Birkenhead, under reefed 
mainsail. The wind was about soutb-west a
moderate breeze, the tide was firs t " L  w  was
of the force of about a knot, and the weatber was 
fine and clear. The A n n ie  was tacking: down the 
channel, making about four and a ha lf to hve 
knots. Her regulation side lights and a Hxea 
stem lig h t were duly exhibited, and were hurm  g 
b righ tly  and a good look-out was being kept on 
board of her In  these circumstances the A nn ie , 
being on the port tack, the two side lights of the 
fla t J u l ia  were observed from a quartei to ha lt a 
mile astern of the A n n ie . The A n n ie  continued 
on her course, beating down the channel, and the 
J u l i a which was under a fu l l  press of canvas 
came’ on rapidly, overhauling her. When past 
below D itton  Brook the Annie was on t.,e star_ 
board tack, and the J u l ia  was to the northward 
of her and about level w ith her in  the channel. 
On reaching the bank marking 
lim it of the channel the A n n ie  proceeded to put 
about on the port ta c k ; but the J u lia ,  which 
was then pressing her on the starboard tack, 
instead of going about as she could and ought to 
have done, continued on the starboard tack, 
causing imminent risk  of collision, and as she 
failed to give way the helm of the A n n ie  was pu 
hard up, as the only chance of avoiding a collision, 
K i n g  very lit t le  headway, she answered 
her helm slowly, and the J u l ia  commg ou. wAh hei 
port side grazed across the stem of th e  A n n ie , 
Httle or no damage resulting from th ®. 
lu s t before the collision the helm of th e  A n n ie  
was pu t hard down, but had no appreciable effect 
A fte r the collision the fluke of the A n n ie  s anchor
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caught in  the painter of the J u l ia ’s boat, which 
was tow ing astern, and remained fast. The 
masters of the two vessels then had a conver
sation as to what should be done, and i t  was 
agreed to cut the painter a d rift and exchange 
boats. The master of the J u l ia  then cut the 
painter, and, instead of le tting  i t  go, held on to 
it,  and was pulled overboard. A  rope was thrown 
to him  from  the A n n ie , bu t he failed to take hold, 
although i t  was thrown over his shoulder, and every 
effort was made to save him, but he sank out of 
sight and was drowned.

Those on the A n n ie  charged those on the J u lia  
w ith  not keeping a good look-out; w ith neglecting 
to keep out of the w ay; w ith  improperly attem pt
ing  to cross ahead of the A n n ie  ; w ith  improperly 
neglecting to put about and give the A n n ie  room 
to wind from  the south shore ; and w ith  carrying 
too much sail and going at an excessive speed.

The follow ing collision regulations were 
referred to during the argument and in  the 
judgm en t:

A r t .  17. W hen tw o  sa iling  vessels are approaching 
one another, so as to  invo lve  r is k  o f co llis ion , one of 
them  sha ll keep on t o f the  w ay o f the  other, as fo llow s, 
v iz . : . . .  (6) A  vessel w h ich  is  close hanled on
the  p o rt ta ck  sha ll keep on t o f the  w ay o f a vessel 
w h ich  is  close hanled on the  starboard tack .

A r t .  22. E ve ry  vessel w h ich  is  d irected by  these 
ru les to  keep ou t o f the  w ay o f another vessel sha ll, i f  
the  circum stances o f the  case adm it, avo id  crossing 
ahead o f the  other.

A r t .  24. N o tw ith s ta n d in g  a n y th ing  contained in  
these ru les, every vessel ove rtak ing  any o ther sha ll 
keep ou t o f th s  w ay of the  overtaken vessel.

A r t .  29. N o th in g  in  these ru les sha ll exonerate any 
vessel, or the  owner, o r m aster, or crew  thereof, from  
the  consequences o f any neglect to  ca rry  lig h ts  or 
signals, o r o f any neglect to  keep a proper look-ou t, or 
o f the neglect o f any precaution w h ich  m ay be requirod 
b y  the  o rd ina ry  p ractice of seamen, o r by  the special 
circum stances o f the  case.

Sect. 6 of the Workmen’s Compensation A c t 
1906 (6 Edw. 7, c. 58) was also referred to.

Sect. 6. W here the  in ju ry  fo r w h ich  compensation 
is  payable under th is  A c t wa3 caused under c ircum 
stances creating a lega l l ia b i l i ty  in  some person other 
than  the em ployer to  pay damages in  respect th e re o f: 
(1) The w orkm an m ay take  proceedings bo th against 
th a t person to  recover damages and against any person 
lia b le  to  pay compensation under th is  A c t fo r  such 
compensation, b u t sha ll n o t be en title d  to  recover 
bo th  damages and com pensa tion ; and (2 ) i f  the 
w orkm an has recovered compensation under th is  A c t, 
the  person b y  whom the  compensation was pa id , and 
any person who has been called on to  pay an inde m n ity  
under the section o f th is  A c t re la tin g  to  subcontracting , 
sha ll be e n title d  to  be indem nified by  the  person so 
liab le  to  pay damages as aforesaid, and a ll questions as 
to  the r ig h t to  and am ount of any such in d e m n ity  shall, 
in  de fau lt o f agreement, be settled by  action, or, by  
consent o f the parties, by a rb itra t io n  under th is  A c t.

D u n lo p  and B u c h n il l fo r the p la in tiff, the owner 
of the J u lia .—Those on the A n n ie  are alone to 
blame fo r the collision. The A n n ie  was close 
hauled on the port tack, and should have given 
way. The vessels were not so fa r over to the 
southward tha t the J u lia  was bound to go about.

L a in g , K .U . and D aw son M il le r  fo r the defen
dants, the owners of the J u lia .  The A n n ie  is 
not to blame. The J u l ia  was the overtaking ship, 
and should have kept out of the way. She is

alone to blame fo r not, as the overtaking vessel, 
pu tting  about and giving the A n n ie  room :

The P ris c illa ,  (1870) L . Eep. 3 A. &  E . 125.

The damage sought to be recovered is too remote, 
i t  did not flow from  the collision, bu t from the 
act of the master in  holding on to the painter. 
Further, the action w ill not lie, th is is not damage 
done by a ship.

The Vera Cruz, 51 L . T . Eep. 104 ; 5 Asp. M ar.
La w  Cas. 270 ; 9 P. D iv . 96.

In  a sim ilar case a claim fo r the amount paid 
by an owner to the representatives of the deceased 
seaman was rejected:

The Circe, 93 L . T . Eep. 640 ; 10 Asp. M a r. Law
Cas. 149 ; (1906) P. 1.

D u n lo p  in  reply.—The facts in  th is case do not 
bring i t  w ith in  the P r is c i l la  (u b i sup.). The 
amount paid to the dependants of the deceased 
master is damage which flows directly from  the 
negligent navigation of the A n n ie , and is recover
able under sect. 6 o f the W orkmen’s Compensa
tion  A c t 1906. The C irce  was an action in  r e m ; 
this is an action in  personam , and is really a 
common law action brought in  the A dm ira lty  
Court to enforce a r ig h t given to the owner of 
the J u l ia  by the W orkmen’s Compensation A c t
1906. The damage is not too remote:

The C ity  o f L in c o ln , 62 L . T . Eep. 4 9 ; 6 Asp. M ar.
La w  Cas. 4 7 5 ; 15 P. D iv . 15.

B a r g r a v e  D e a n e , J.— This is a case in  which 
there is very lit t le  evidence before the court — 
there are two witnesses from  the J u lia  and prac
tica lly  only one from  the A n n ie —but I  find the 
following facts from  the evidence : That the J u lia  
was follow ing the A n n ie  down u n til they got 
somewhere down by D itto n  Brook, and tha t she 
was in  fact the overtaking ship ; tha t these vessels 
were then tacking backwards and forwards across 
the river, the wind being a fa ir ly  strong S.W. 
w ind ; tha t at one tim e one m ight have been a 
lit t le  ahead, according to the tack she was on, 
and a t another time the other may have been 
ahead, on another tack ; but tha t the J u lia  was 
gradually overtaking the A nn ie , and I  th ink  the 
fact tha t they came into collision proves th e  J u lia  
had not quite overtaken and passed her. I f  the 
overtaking rule applied, I  should hold tha t i t  was 
the duty of the J u l ia  to keep out of the way of 
the A n n ie , and as she did not do so she would 
be responsible; but I  am of opinion tha t the 
overtaking rule does not apply in  th is particular 
state of facts. There are certain rules con
nected w ith  the overtaking rule which cannot 
possibly have any application in  such a case as 
this. For instance, an overtaking ship must 
keep out of the way of the other vessel, and she 
must not cross ahead of her. How is tha t to 
apply to  a case where two vessels are tacking 
backwards and forwards in  a narrow channel P 
The overtaken vessel must keep her course. 
How can tha t happen in  a case where the 
vessels are tacking backwards and forwards, 
across a narrow channel ? The rule cannot 
apply. Neither of these vessels could have kept 
a course, because they were tacking, and i f  one 
had kept her course and not altered she would 
have gone ashore. She was bound to alter. 
Therefore, the rule cannot apply to th is case 
under the circumstances. 1, therefore, have to
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see whether any other rule applies, and I  am 
glad to avail myself here of the assistance ox 
the E lder Brethren. They advise me th a t i t  
would be absolutely impossible fo r navigation to 
continue safely under such conditions as arise 
here i f  the overtaking rule applied in  th is case 
or in  sim ilar cases, and in  the case of two vessels 
tacking backwards and forwards across a narrow 
channel rule 17 lb ) must be s tr ic tly  observed, 
which says tha t a vessel close hauled on tne 
port tack shall keep out of the way of a vessel 
close hauled on the starboard tack. Now, in  
this particu lar case I  apply tha t rule. I t  is 
quite clear that the master of the A n n ie  thought 
tha t rule applied, and I  th ink  i t  is equally 
clear tha t the master of the J u l ia  thought so 
too. The poor man is dead, bu t from  what 
he did, or from what the mate said he did, 
i t  is clear he took tha t view also. Now, there 
is only one exception to the principle which 1 
have been attempting to pu t forward, and tha t 
is the question of what is to  be done when two 
vessels are arriv ing at a point where both must 
tack. There we have the case of the P r is c i l la  
{u b i sup.), and I  accept the P r is c i l la  as being 
sound in  principle. No vessel must suddenly go 
about under the bows of another, and no vessel 
must keep her course and run in to  another vessel 
which she sees is going about. B u t th a t is quite a 
different matter. When they are actually uncier 
way, tacking, then the crossing rule must_ apply, 
and so here I  find as a fact tha t this collision did 
not take place close to either shore, but one- 
th ird  of the way over from  the north to the south 
shore, and both vessels were under way at the 
time, in  the course of the ir board, one to the 
northward and the other to the southward. In  
the circumstances I  th ink  the duty of the vessel 
on the port tack was to pu t her helm up and go 
off and give the other vessel room to pass, and not 
to hold on her course as she did and run in to  the 
other vessel. I  th ink  i t  is extremely like ly from  
what the master of the A n n ie  said, tha t the real 
reason of this collision was tha t there was some- 
th ine wrong about the til le r  of the A n n ie , so that 
they "were unable fo r the moment to put i t  up and 
allow the vessel to pay off to starboard, 
disposes, I  th ink, of the question of responsibility 
I  hold tha t in  th is case art. 17 (6) applies and not 
the overtaking rule, and that therefore the J u lia  
is free from blame and the A n n ie  ought to have 
kept out of her way, and is responsible fo r the 
collision. Now comes the other question, whether 
the damages in  th is case are too remote. n my 
opinion they are not. I  th ink  tha t the damages 
flowed directlv out of this collision, 9-he on y 
th ing tha t can be said by the defendants is this, 
that the master of the J u lia ,  by error of judgment 
at the last moment, when put in to  a position ot 
difficulty, pu t his hand on a rope outside ot 
where he out it, like a man who goes and sits on 
the bough of a tree outside of where he is sawing 
i t  off from the stem. The poor man had no idea 
tha t he had the whole weight of the other vessel 
dependent upon tha t small painter, and the tact 
was that, having cut the rope, before he could le t 
go he was dragged overboard by the weight ot 
the other vessel on it. I  do not th ink  tha t can be 
said to have been negligence on his part sufficient 
fo r me to say his death was not a matter which 
flowed directly from  the collision. Therefore I  
must hold tha t this was the direct result of the

collision, and I  give jndgment fo r the p la in tiffs 
fo r the sum of 300i.

Solicitors fo r the p laintiffs, H i l l ,  D ick in so n ,

^S o lic ito rs  fo r the defendants, W eigh tm an, 
Pedder, and Co.

Coatt of
COURT OF APPEAL.

Dec. 15,16, 1908, and  Jan. 18,1909.
(Before L ord  A l v e k s t o n e , O.J., V a u g h a n  

W il l ia m s  and B u c k l e y , L.JJ., and Nautical 
Assessors).

T h e  Sc h w a n . (a)
C on tract o f  ca rria g e — Dam age to cargo— B i l l  o f  

la d in g  —  Exceptions —  Seaworthiness —  JSIegli- 
gence.

A  carqo o f sugar was sh ipped a t B rem en  to be 
ca rr ie d  to London  u nder a b i l l  o f  la d in g  w h ich  
p ro v id e d : 1 The act o f God ■ ■ ■ and  aU
accidents, loss, and damage whatsoever f ro m  
defects in  h u ll,  tackle, a ppara tus , m a ch in e ry , 
boilers, steam, and  steam n a v ig a tio n , o r f ro m  
p e rils  o f  the seas . . .  o r f ro m  an y  act 
neglect, o r d e fa u lt whatsoever o f  the p ilo t ,  
m aster, officers, engineers, crew, stevedores, 
servants, o r agents o f  the owners in  the m anage- 
m ent, load ing , stow ing, d ischa rg ing , o r nam ga- 
t io n  o f the sh ip  . . .  and  the owners being 
in  no w ay lia b le  f o r  any consequences of the 
causes before m entioned. . . ■ 10. J t xs
aqreed th a t the exercise by the shipowners o r  
th e ir  agents o f  reasonable care and  d iligence m  
connection w ith  the sh ip , her tackle, m ach ine ry  
and  appurtenances sh a ll be considered a f u l f i l 
m ent o f every d u ty , w a rra n ty , o r o b liga tion , and  
w hether before o r a fte r  the commencement of the
sa id  voyage.’ ’ . ,,

On the voyage se a w a te r fo u n d  its  w ay in to  the 
ho ld  and  damaged the sugar ow ing  to the p lu g  
in  a  three w ay cock on a bilge p ipe no t # being 
p ro p e rly  ad justed  so as to be on ly  open in  two  
d irec tions  a t the same tim e, and  also ow ing  to 
some obstruc tion  ge tting  in to  the seating o f a  
n o n -re tu rn  valve s itua ted  between the three w ay  
cock a nd  the ho ld  w h ich  prevented the non  re tu rn  
valve being p ro p e rly  close d.

I n  an action f o r  damage to cargo : •
H e ld , by the C o u rt o f  A ppea l (reversing the decision  

o f Bargrave. Deane, J.), th a t the shipow ners were 
not liab le  because the vessel was no t unseaw orthy , 
and  because the damage caused by the adm iss ion  
o f sea w a te r th rough  the im p ro p e r ad jus tm en t o f  
the three w ay cock, and  the non-c los ing  o f the 
n o n -re tu rn  valve was due e ithe r to the negligence  
o f the engineer, o r was a p e r i l  o f  the sea o r was 
due to a defect in  the m ach inery, and  th a t  tne 
shipowners were protected by the b i l l  o f la d in g  
f r o m  loss a ris in g  f r o m  these causes.

A p p e a l  from  a decision of Bargrave Deane, J. 
in  favour of cargo owners against the steamship 
Schwan  fo r damage to a cargo of sugar caused 
by the admission of sea water in to  the hola.

(a) Reported by L. bT cT h a b b t , Esq", Barrister-at-Law.
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The appellants were the owners of the steam
ship Schwan  ; the respondents were Abram Lyle 
and Sons L im ited, the owners of certain bags 
of sugar shipped on the Schwan.

The case made by the p la in tiffs  was tha t they 
had suffered damage by breach of contract in 
b ills  of lading dated the 26th Nov, 1907 under 
which J. H . Bachmann had shipped 5500 bags 
of sugar in  good order and condition on the 
Schwan  at Bremen deliverable in  the like  good 
order and condition unto order account Lyle, at 
London, which b ills  of lading were signed by the 
ships agents and indorsed to the p la in tiffs to 
whom the property in  the goods passed ; a lter
natively the p la in tiffs alleged tha t the sugar 
was consigned to the p laintiffs, and tha t the 
defendants had failed to deliver some bags and 
delivered others in  a greatly deteriorated condi
tion.

A lternative ly they claimed damages fo r the loss 
of the goods through the unseaworthiness of the 
vessel.

The particulars of the unseaworthiness given by 
the p la in tiffs  were tha t the main hold bilge 
suctions and connections and valves thereof, or 
some of them were obstructed or were otherwise 
in  a defective, imperfect, or inefficient condition, 
and of defective design, whereby water was 
enabled to reach the goods ly ing  in  the hold, 
and they fu rther relied on any other particulars 
of unseaworthiness which m ight be disclosed.

The defendants did not adm it the b ill of lading 
or the shipment of the goods, or the indorsement 
of the b ill of lading, or consignment of the 
sugar, or tha t the property in  the sugar passed to 
the p laintiffs, or tha t any bags were not delivered 
or delivered damaged, or tha t the vessel was 
unseaworthy, and denied tha t they had been 
g u ilty  of any breach of contract.

A lternative ly they alleged tha t i f  there was 
any contract between the p la in tiffs  and defen
dants it  was contained in a b ill of lading the 
terms of which were :

In  accepting th is  b i l l  o f lad in g  the shipper or other 
agent o f the  owner o f the  p roperty  carried  expressly 
aoeepts and agrees to  a ll i ts  s tipu la tions, exceptions, 
and conditions w hether w ritte n  or prin ted . 1. The 
fo llow in g  are the  exceptions and conditions re ferred to  : 
(1) The act o f God . . . and a ll accidents, loss,
and damage whatsoever, from  defects in  h u ll, tack le , 
apparatus, m achinery, bo ilers, steam, and steam nav iga 
tion , o r fro m  perils  o f the  seas, ports , harbours, canals, 
and rive rs , o r fro m  any act, neglect, o r de fau lt whatso
ever o f the  p ilo t, master, officers, engineers, crew, 
stevedores, servants, or agents, o f the  owner in  the 
management, load ing, stow ing, d ischarg ing, o r nav iga
tio n  o f the  ship, or o ther c ra f t  o r otherw ise, and the 
owners being in  no w ay liab le  fo r  any consequences of 
the  causes before mentioned. (10) I t  is agreed th a t the 
exercise by  the  shipowners o r th e ir  agents o f reasonable 
care and diligence in  connection w ith  the ship, her 
tack le , m achinery, and appurtenances sha ll be con
sidered a fu lf ilm e n t o f every du ty , w a rran ty , o r ob liga
tion , and w hether before or a fte r the  commencement o f 
the  said voyage.

And tha t i f  any damage was caused, i t  was 
caused by one or some of the matters in  clause 1 
of the b ill of lading, and tha t they exercised a ll 
reasonable skill, care, and diligence, as required 
by clause 10.

L a in g , K.O. and B a llo ch  fo r the p laintiffs.
S cru tto n , K .C . and Bateson  fo r the defendants.

The action was tried  on the 27th, 28th, and 
29th Ju ly, and on 31st Ju ly  the learned judge 
(Bargrave Deane, J.) gave judgment fo r the 
p la in tiffs  and referred the case to the registrar 
and merchants to assess the amount of the 
damages.

The owners of the Schwan  appealed.

S cru tto n , K.O. and A . D . Bateson fo r the appel
lants the owners of the Schw an .—Clause 10 in  the 
b ill of lading cuts down the warranty of sea
worthiness, the cargo owner can only ask that 
reasonable care and diligence should be taken by 
the shipowners and the ir agents. The judge has 
held tha t the engineer was negligent in  being 
ignorant about the construction of the non
return valves and three way cock. The p la in tiffs ’ 
case is tha t the Schwan  was unseaworthy ; the 
defendants’ case is tha t the ship was seaworthy, 
but the engineer was careless. There were two 
safeguards to prevent water getting in to the hold 
the three way cock and the non-return valve. A  
piece of tow and a chip got in to  the valve and 
kept i t  open, and, although the engineer screwed 
i t  down, he ought to have seen i t  was not screwed 
home. The working of the three way cock was 
a matter of skill, which could be put rig h t during 
the voyage at any moment, and even i f  i t  was not 
pu t r ig h t no water could have got in to the cargo 
unless the non-return valve had gone wrong as 
well. The error which caused the damage could 
have been rectified in  a moment i f  ordinary sk ill 
had been used by the engineer, so the ship was 
not unseaworthy :

Steel v. State L ine  Steamship Company, 37 L . T . 
Rep. 3 3 3 ; (1877) 3 Asp. M a r. Law  Cas. 5 1 6 ; 
3 A . C. 72

H edley v. Pinleney and  Sons Steam ship Company, 
70 L . T . Rep. 630 ; 7 Asp. M ar. Law . Cas. 4 8 3 ; 
(1894) A . C. 222.

The ship was practically a new ship b u ilt a t one 
of the best German shipbuilding yards, and i t  
is improbable tha t she le ft the yard in  an unsea
worthy condition.

H a m ilto n , K.O., L a in g , K.C., and B . H . B a llo ch  
fo r the respondents, the owners of the cargo.— 
The ship owner is responsible fo r the damage to 
the cargo i f  the ship was unseaworthy or i f  he 
cannot show tha t the cause of the loss is excepted 
by the b ill o f lading. The evidence as to the 
condition of the ship when she le ft the builders’ 
yard is very meagre, i t  really only amounts to the 
fact tha t th is kind of three way cock has been 
pu t in to two other ships. I t  was common ground 
that in  a new ship foreign matter is often drawn 
from  the bilge in to  the non-return valve, therefore 
i t  is quite a common occurrence fo r a good non
re turn valve to fa il to work satisfactorily, and 
under such circumstances to send a ship to sea 
w ith  a three way cock which w ill allow water to 
run through the valve when i t  is supposed to be 
closed, is to send i t  to sea in  an unseaworthy con
dition. The vessel was fitted w ith  a peculiar 
contrivance, and the engineers were not warned 
about its  peculiarity ; th is is unseaworthiness; 
she was not reasonably f i t  fo r the voyage and was 
not made so by her officers. Cwr> ad„. v u lt.

Jan . 16.— Lord  A i l v e b s t o n e , O. J.—This was an 
appeal in  an action fo r damage to cargo brought 
in  the A dm ira lty  D ivision by the owners of a con-
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signment of sugar which had been carried upon 
the defendants’ steamer Schwan, from  Bremen to 
London, and arrived damaged from  sea water. 
The sea water had penetrated in to  the hold or 
compartment in  which the sugar was being 
carried, through a certain sea cock—referred to 
in  the evidence as a “  three way cock ” —and 
through certain piping in  which there was a non
return valve to prevent the inflow of sea water, 
which m ight pass through the sea cock in to  the 
pipe leading to the bilges, getting in to the ship. 
The sea cock in  question was a cock having three 
pipes to it, one leading to  the sea, another leading 
to the pump, and the th ird  leading to the bilges 
in which the non-return valve was placed. The 
cock was so constructed tha t i f  le ft in  a certain 
position, as illustrated on diagram A  on the plan 
produced before us, the passage way to the sea 
and to the pipe to the bilges m ight both be 
partly open, as well as the pipe to the pumps, 
so tha t sea water, flowing in  through the pipe 
from the sea, or drawn through by the pumps, 
m ight pass, i f  not stopped by the non-return 
valve, in to  the bilges, and so in to  the hold. On 
examining the vessel after her arriva l in  London, 
i t  was found tha t a piece of tow, or spun yarn, 
had got in to  the seat of the return valve, so tha t 
the valve could not be screwed home, and in  
consequence a passage was le ft to  the bilge pipe, 
notwithstanding that the valve was screwed down 
hard. The cargo was carried under a b ill of 
lading which contained the following clauses :—
(1) “  The act of God . . . and a ll accidents,
loss, and damage whatsoever from defects in  hull, 
tackle, apparatus, machinery, boilers, steam, and 
steam navigation, or from perils of the seas, ports, 
harbours, canals, and rivers, or from  any act, 
neglect, or default whatsoever of the p ilo t, master, 
officers, engineers, crew, stevedores, servants, or 
agents of the owners in  the management, loading, 
stowing, discharging, or navigation of the ship or 
other c ra ft or otherwise, and the owners being in  
no way liable fo r any consequences of the causes 
before-mentioned.”  (10) “  I t  is agreed tha t the 
exercise by the shipowners or the ir agents of 
reasonable care and diligence in  connection w ith 
the ship, her tackle, machinery, and appurtenances 
shall be considered a fu lfilm ent of every duty, 
warranty, or obligation, and whether before or 
nfter the commencement of the said voyage.”  
Having regard to the above conditions, in  order 
to recover in  the action, the p la in tiffs must prove 
tha t the damage was occasioned by the unsea
worthiness of the Schwan; and tha t the agent of 
the shipowners had not exercised “  reasonable care 
and diligence in  connection w ith the ship, her 
tackle, machinery, and appurtenances.”  I t  is 
d ifficult from  the judgment of Bargrave Deane, J . 
to ascertain whether he found as a fact tha t the 
vessel waB unseaworthy. He finds tha t the two 
matters which caused the damage were firs t the 
construction of the three way cock, which allowed 
water to  pass from  the sea in to  the bilges ; and, 
secondly, tha t the non-return valve could not be 
properly seated in consequence of the presence of 
the spun yarn on the seat. He then proceeds to 
consider whether the peculiar construction of the 
sea cocks to which I  have referred was known to 
the defendants’ engineer, and came to the conclu
sion tha t he had not discovered i t  u n til the idea 
that water m ight have passed through the three 
way cock occurred to his mind on the voyage 
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from London back to Bremen, after the sugar 
had been unloaded. He held tha t inasmuch as 
the chief engineer, who was in  charge of the 
arrangements of the machinery when the ship 
was being b u ilt in  Rostock Yard, had neglected 
to test the three way cock, and had not discovered 
that its  construction perm itted the water to pass 
from  the sea to the pipe and the bilges, the defen
dants were not protected by clause 10 of the b ill of 
lading, but were liable fo r damage caused by the 
condition of the ship as above described. In  order 
to support the judgment i t  must be assumed tha t 
the learned judge thought tha t the vessel was 
unseaworthy, but he nowhere says so, and i t  is 
unfortunate tha t he did not deal in  any way w ith 
the other part of the case, viz., tha t the water 
could not have got to the sugar unless i t  got past 
the non-return valve, which valve under ordinary 
circumstances would have prevented the inflow of 
water but fo r the fact tha t i t  could not be closed 
fo r the reason above stated. Clause 1 of the b ill 
of lading protects the shipowner against a ll 
damage from  defects in  the hull, apparatus and 
the machinery, or from  any neglect or default 
whatsoever of the engineers, crew, or agents of 
the owners in  the management, loading, stowing, 
or navigating of the ship. I f ,  therefore, the 
passage of the water through the sea cock to the 
pipe to the bilges, or the fa ilure of the non return 
valve to act, in  consequence of the piece of spun 
yarn under its  seat, was due to a defect in  the 
machinery not amounting to unseaworthiness, or 
to  the neglect of the engineer, the defen
dants would be protected and this action fails. 
I t  was, we th ink, established tha t the sea cock 
was of unusual construction, in tha t the port of 
the cock leading to the pipe to the bilges m ight 
be partly  opened, while the port leading from  the 
sea was also partly  open, and there is no doubt 
that, in  ordinary cases, the ports in  the plug are 
so arranged tha t the entrance to the bilge pipe 
would not be opened at a ll u n til the pipe from 
the sea was closed. The object of the three way 
cock was to allow water to be pumped out of the 
bilges when necessary, at which time the pipe to 
the sea should be closed, and to allow water to 
be pumped from  the sea, fo r circulation and 
sanitary purposes, during which pumping the 
pipe to the bilges should be closed. We were 
advised by our assessors tha t a sea cock so 
constructed is a dangerous cock, and the 
experience of cases in  the courts has shown, on 
not a few occasions, the danger of sea cocks 
which are arranged so as to le t water in to  the 
bilges or holds of the vessel. B u t we were fu rther 
advised tha t a careful engineer could have 
adjusted the plug so tha t the pipe to the bilges 
would be closed when the pipe communicating 
w ith  the sea was open; and tha t the non-return 
valve, i f  in  working order, would be a sufficient 
protection against the entrance of any water 
which m ight get in to  the pipe to the bilges in  
consequence of the construction of th is particular 
valve. I t  was in  evidence tha t the man, i f  he 
understood the construction of the sea cock, 
would have no difficu lty in  so tu rn ing  the plug 
tha t the pipe to the bilges would be closed 
whenever the sea cock was open. This was the 
vessel’s second voyage w ith  the same engineer, 
and we come to the conclusion, having regard to 
the advice given to us, tha t the vessel was not 
unseaworthy, and tha t so fa r as the sea cock was

2 F
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concerned the case falls w ithin the principle of 
Steel v. The S tate L in e s  S team ship  Com pany  (u b i 
sup.). In  our opinion its  allowing water to pass 
was due to the neglect, or want of care, of the 
engineer in not seeing tha t the plug of the cock 
was in  its proper position [H is  Lordship re
ferred to the evidence, and continued]: against 
which neglect the shipowners are protected by 
the terms of the b ill of lading.

We are fu rther of opinion tha t the defendants 
are protected against the consequences of the 
second of the two causes which led to the 
damage — viz., the fact tha t the non-return 
valve could not be closed by reason of the 
presence of the spun yam  underneath the seat, 
on the ground tha t th is was either peril o f the 
sea, or a defect in  the apparatus, and the 
machinery, or a defect arising from the neglect, 
or default, o f the engineer. So fa r as clause 10 
applies upon the evidence, there was nothing 
to show that there bad been any want of 
reasonable care and diligence in  connection w ith 
th is valve while the vessel was being b u ilt or 
afterwards, unless i t  was due to want of super
vision by the engineer on the voyage. So tha t in 
so fa r as i t  caused, or contributed to, the damage, 
the defendants would in either event be protected 
under clauses 1 and 10. I t  was Baid tha t pieces 
of spun yarn, or chips of wood, may get through 
the screens and baffle plates, designed to stop 
them, and so reach the valve, and tha t this 
occurrence was not uncommon even during the 
voyage, and the instructions to surveyors referred 
to in  the evidence direct tha t such an appliance 
shall be employed in  order to prevent the risk of 
water getting into the holds. In  our opinion 
there was not sufficient evidence to show that 
the vessel was unsea worthy when she le ft Bremen, 
and tha t in  so fa r as either one, or both, of the 
two causes occasioned the damage, they are 
either defects in  machinery or defects caused by 
the neglect of the engineers, against which the 
defendants are protected by the terms of the 
b ill of lading. For these reasons we are of 
opinion tha t the appeal must be allowed w ith 
costs, and judgment entered fo r the defendants 
in  the action w ith  costs.

Solicitors fo r the appellants, Thomas Cooper 
and Oo.

Solicitors fo r the respondents, C a tta rn s  and 
Co.

Jan. 27 and  28, 1909.
(Before V a u g h a n  W i l l i a m s , F a r w e l l , and 

K e n n e d y , L . J J . )
R e p u b l i c  o f  B o l i v i a  v . I n d e m n i t y  M u t u a l  

M a r i n e  A s s u r a n c e  C o m p a n y  L i m i t e d , (a )

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N . 

M a r in e  In su ra n ce—P ira c y — “  W a rra n te d  fre e  o f  
capture . . . p ira c y  excepted ” — O rganised
expedition  to establish governm ent— S h ip  c a rry 
in g  insu red  goods up  a r iv e r—Seizure.

A  p o lic y  o f  m a rin e  insurance  on goods a nd  (or) 
m erchandise on a  voyage up  the Am azon f ro m  
P a ra  to P u e rto  A lonzo a nd  (or) o ther places on 
the r iv e r  Acre and  (or) in  th a t d is t r ic t  con ta ined  
a clause : “  W arra n te d  fre e  o f  capture, seizure, 
and  de tention, and  c iv i l  commotions

(a) Reported by E dw abd  J. M. Ch a v l in , Esq., Barristm -at-Law

p ira c y  excepted.”  The goods and  (or) m erchan
dise were stores and  p ro v is ion s  w h ich  were 
shipped, by an a rrangem ent between the 
B ra z il ia n  and B o liv ia n  Governments, by the 
la tte r  to p ro v is io n  th e ir  troops who were in  
the d is t r ic t  o f  E l  A cre  f o r  the purpose o f  
res is ting  an organised exped ition  w h ich  was 
seeking to overthrow  the B o liv ia n  G overnm ent in  
th a t d is t r ic t  and  to establish a rep u b lic  o f  th e ir  
own. The organ isers o f  the exped ition  thereupon  
f it te d  out two ships w h ich  were a rm ed f o r  the 
purpose o f  in te rce p tin g  the vessel c a rry in g  the 
goods f o r  the B o liv ia n  Governm ent, and they  
stopped the vessel in  w h ich  the in su re d  goods 
were ca rr ie d  in  the r iv e r  Acre an d  seized the 
goods. I n  an action  on the p o lic y  :

H e ld , th a t the defendants were n o t liab le , and  
th a t the w ord  “ p ir a c y ”  as used in  th is  
p o lic y  m eant p ira c y  in  a p o p u la r  o r business 
sense, and  app lied  to persons who p lundered  
in d is c r im in a te ly  f o r  th e ir  own ends, and  not to 
persons who s im p ly  operated aga inst the p ro 
p e rty  o f  a p a r t ic u la r  S ta te  f o r  a p u b lic  end, and  
therefore th a t th is  was n o t a loss by p ira tes  
w ith in  the m eaning o f  the po licy .

D ecis ion o f B ic k fo rd , J . (99 L . T. Bep. 394; 11 
Asp. Mar. Law Cas. I l7 )  affirmed.

A p p e a l  by the pla intiffs from the judgment of 
P ickford, J. at the tr ia l of the action w ithout a 
ju ry  (sup.). The action was brought by the 
Republic of Bolivia upon two policies of marine 
insurance, and brought alternatively upon the two 
policies because the one policy was effected to 
cover the risks which were excepted from the 
other.

The firs t policy, dated the 20th Nov. 1900 and 
effected by Suarez, Hermanos, and Co., was a 
policy fo r 3757, part of an insurance of a larger 
amount, and was declared to be

Upon goods and (or) merchandise valued a t  75001. 
(say A . M . 1775 package* provisions, preserves, and  
merchandise so valued belonging to  the B o liv ian  
G overnm ent) . . .  by vessel called the L a b re a  and  
conveyances . . .  a t  and from  P a ra  to  Puerto  
Alonzo and (or) other places on the  r iv e r  A cre  and  
(or) in  th a t d istric t. T o  include a ll risks of or in c i
dental to  in land  carriage by land and (or) w a te r and  
(or) by any conveyances whatsoever . . . including
the risk of c ra ft to  and from  the vessel. . 
W a rra n te d  free of capture, seizure, and detention, and 
the  consequences thereof, or any a ttem p t thereat, 
piracy excepted, and also from  a ll consequences of riots, 
c iv il commotions, hostilities, or w a rlik e  operations, 
w hether before or a fte r  declaration of w ar.

The second policy was subscribed by the defen
dants fo r 75001., and was expressed to be an 
insurance

A gainst w ar risk  only to  cover such risks as are  
exoluded from  orig ina l m arine policies. A nd  i t  is 
expressly declared and agreed th a t no acts of the  
insurer or insured in  recovering, saving, or preserving  
the  property  insured shall be considered as a w aiver or 
acceptance of abandonment.

Then the words of the free of capture and 
seizure clause were set out.

E a c h  p o l ic y  c o n ta in e d  th e  fo l lo w in g  c la u se  : 
A n d  touch ing  the  adventures and pe rils  w hieh the 

company is  made liab le  un to  o r is  in tended to  be made 
liab le  un to  b y  th is  assurance, the y  are o f the  seas, men- 
of-w ar, fire , enemies, pirates, rovers, thieves, je ttisons, 
le tte rs  o f m a rt and counter-m art, surprisals, tak in gs  a t
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sea, arrests, re s tra in ts  and detainments o f a ll k ings, 
princes, and people of w ha t na tion, condition, or q u a lity  
soever ; b a rra try  o f the  m aster and m ariners and of 
a ll o ther pe rils , losses, and m isfortunes, th a t have or 
Bhall come to  the h u rt, de trim en t, or damage of the  
aforesaid sub ject-m a tte r o f th is  assurance or any p a rt 
thereof.

The firs t policy was issued in  pursuance of a 
slip dated the 3rd March 1900, and the second on 
a slip dated the 8th  Nov. 1900.

Those slips were open covers taken out by 
Suarez, Hermanos, and Co., of Para, who had also 
establishments in  London and Bolivia, and the 
goods of the Bolivian Government were declared 
subsequently and insured by the policies above 
mentioned.

On the 21st Dec. 1900, during the course of the 
insured voyage, the L a b re a  was stopped at 
Caqueta by an armed vessel called the Solimoes, 
which was manned by revolutionary forces, and 
was fly ing the flag of and acting under the revo
lutionary Junta of E l Acre.

Those on board the Solim oes compelled the 
Lab rea  to come alongside the Solimoes, and 
removed from  the L a b re a  the whole of the insured 
goods.

The p la in tiffs claimed tha t by reason of the 
above facts they had sustained a to ta l loss under 
the risks covered by the second policy ; in  the 
alternative they alleged that the above facts con
stituted a loss by piracy w ith in  the terms of the 
firs t policy.

The defendants denied tha t the goods had been 
lost by perils insured against, and, further, they 
alleged that the policies were void by reason of 
he non-disclosure of material facts which were 
known to the p la in tiffs—viz., tha t an expedition 
was being organised, and tha t an expedition had 
been and was being fitted  out by Rodrigo Car
valho to stop supplies fo r E l Acre, and tha t he 
had enlisted men and had two vessels fo r tha t 
purpose.

The matter arose out of a certain state of 
affairs which occurred in  a te rrito ry  called 
Colonias, which was afterwards described as the 
Eree Republic of E l Acre, and which was on the 
borders of B razil and Bolivia.

The facts were stated by the learned judge in 
bis judgment to have been as fo llow s:—

In  1867, by a treaty between B razil and 
Bolivia, the te rrito ry  of Colonias was either 
ceded or assured to Bolivia. That treaty between 
B razil and Boliv ia decided tha t tha t te rrito ry  
was Bolivian territory, but there was, however, 
no demarcation of the frontier u n til 1898, when 
a commission of delim itation was appointed by 
the two Governments and a fron tie r line was 
fixed, called the Cunha Gomes line, at a place 
called Puerto Alonzo, which is ju s t on the B ra
zilian side of tha t line, and situated on a river 
called both the A quiry and the Acre, a tr ibu ta ry  
?f a tr ibu ta ry  of the Pursus, which, in  its  turn, 
is a tr ibu ta ry  of the Amazon.

Boliv ia had not before 1898 exercised any 
effective jurisd iction in  th is te rrito ry, bu t there 
was valuable property there, rubber of consider
able value being produced, and both Brazilians 

Bolivians, but chiefly Brazilians, had settled 
there and traded in  rubber.

W hat the exact nature of the government of 
tha t te rrito ry  was in  those days is not quite

clear, but there was a Custom House at Manaos, 
on the Amazon, a very considerable way down, 
and another at Para, at the mouth of the 
Amazon, and customs were exacted in  re
spect of goods coming down the Amazon from  
the te rrito ry  of Colonias. B u t there was no 
Boliv ian Custom House or Government set up 
there, and i f  there was any government exercised 
at a ll i t  was exercised apparently by magistrates 
appointed by the Brazilian Government, some of 
whom may have been stationed on what is now 
the Bolivian side of the fron tie r line.

A fte r the demarcation of the fron tie r was 
effected, the Boliv ian Government were minded 
to take effective possession of the te rrito ry  and 
to establish proper Bolivian government there; 
and the firs t step they took was to establish a 
Custom House at or near Puerto Alonzo; but the 
representatives sent there were turned out and 
apparently one of them was killed by certain 
persons, chiefly Brazilians, but there may have 
been some Bolivians among them who were discon
tented w ith the state of affairs tha t would produce 
a Bolivian Government there, and had joined in 
establishing what they called the Free Republic 
of E l Acre. One of the leading spirits was one 
Galvez.

About the same time as the establishment of 
the Custom House at Puerto Alonzo and the 
establishment of the Free Republic of E l Acre, 
the Boliv ian Government sent an expedition from  
La Paz, the capital of Bolivia, under the com
mand of one Munoz in  order to take possession. 
I t  was a long and difficu lt march from  La Paz, 
and the expedition was several months on the 
way, bu t i t  did eventually arrive w ith in  the te rri
tory, and then the Free Republic of E l Acre, fo r 
a time at least, disappeared.

I t  was suggested tha t Galvez went to Buenos 
Ayres, and, according to the evidence of the 
representative of the Boliv ian Government, he 
took w ith  him, no doubt fo r safe custody, the 
contents of the Republican Treasury. Where the 
rest of the republicans went to he did not know, 
but some of them crossed the Brazilian frontier, 
and in  Brazilian te rrito ry  set themselves to work 
either to re-establish the original Free Republic 
of E l Acre or to establish a Government of the ir 
own—at any rate, to  oust the Boliv ian Govern
ment.

The Brazilians near the fron tie r line seemed to 
have been very much in  sympathy w ith  the 
republic, or, at any rate, those persons who were 
resisting the establishment of the Bolivian 
Government. That appeared quite clearly from 
a speech of the Governor of Manaos, which is the 
capital of the province of Arizonas, the Brazilian 
province next adjoining this te rrito ry.

The Bolivian expedition, although i t  had 
arrived at, and taken possession of, the territory, 
was in  rather a difficu lt position ; i t  was a very 
long way from the base or from the capital, and 
i t  was very difficu lt to  supply the expedition w ith 
provisions and stores. I t  could not very well get 
them from  the Brazilian side of the frontier, 
because the Brazilians were not well affected to 
th is taking possession by the Bolivian Govern
ment, and i t  was very difficu lt to  get provisions 
from the Bolivian capital because the distance 
was so great, and the means of getting them to 
the place so difficult. Accordingly i t  was arranged 
between the Brazilian and Boliv ian Governments
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tha t the expedition should be provisioned from 
B raz il by sending the stores and provisions up 
the Amazon from  Para, and this was done on a 
vessel called the Labrea.

A t tha t time the Boliv ian Government was 
represented in  England by Señor Aramayo, and a 
firm  named Suarez, Hermanos, and Co. were their 
agents here. This firm  had a house in  Para, and 
there they acted fo r the Bolivian Government in  
conjunction w ith an agent named Ba lliv ian—who 
had been sent fo r the purpose of seeing to the 
sending up of the provisions to the Boliv ian 
Government, the ordinary representative He Silva 
probably acting in  conjunction w ith them also. 
The head of the firm  of Suarez, Hermanos, and Co. 
at Para was a Don Nicolas Suarez, and he owned 
a place from which rubber was obtained in  Acre, 
and also in  other parts.

One of the persons who had been concerned 
in  the Free Republic of E l Acre was a gentleman 
of the name of Carvalho. He had been 
manager in  Acre fo r Don Nicolas Suarez, and, 
when the republic was set up, Carvalho was 
said to have used the property of Don Nicolas 
Suarez fo r the purposes of the republic or fo r his 
own purposes, and to have destroyed a consider
able part of the place. Carvalho alleged tha t 
Galvez was responsible fo r this. He was called 
to account fo r what he had done when he got to 
Para. I t  was im portant fo r him tha t the 
Bolivians should not establish any stable govern
ment in  Acre, and he started or assisted in  a 
movement either fo r the purpose of the re-estab
lishment of the Free Republic of E l Acre or the 
establishment of another republic on his own 
account.

A t  a ll events he and others fitted out an 
expedition in  Para to intercept the stores tha t 
were being sent up fo r the Bolivian force, and he 
intended to intercept them at or near Puerto 
Alonzo, and, having got possession of the stores, 
to make himself master of the place and establish 
a government there i f  he could. W ith  tha t object 
they fitted out either two or three vessels, which 
were armed, one of them, the Solimoes, being 
fitted w ith a quick-firing gun and carrying armed 
men. This expedition went up the Amazon 
and got somewhere in to  the neighbourhood of 
Puerto Alonzo, and there they stopped a number 
of steamers, but they did not interfere w ith any 
except the Labrea . They did not take goods from 
any of the others when they ascertained tha t 
they were not carrying goods fo r the Bolivian 
Government. When, however, the Labrea  
arrived, they stopped her, and, finding she was 
carrying goods to r the Boliv ian Government, 
they took possession of her. The Solimoes was 
fly ing a flag which the persons on board the 
La b re a  thought to be tbe Acre flag ; the witnesses 
described i t  differently, but they took i t  to be the 
flag of the Republic of E l Acre. Those on the 
Solimoes took the stores and then crossed the 
Bolivian fron t e and attacked or were attacked 
by the Bolivian forces, w ith the result tha t the 
revolutionary force was defeated and disappeared. 
Where Carvalho went to did not appear.

The main question was whether, in  these 
circumstances, the loss of the p la intiffs ’ goods 
occurred by piracy. P ickford, J. gave judgment 
fo r the defendants. He held, in  the firs t place, 
tha t the policy fo r 75001. was void by reason of 
the concealment of a material fact, and, as

regards the policy fo r 3751., he was of opinion 
tha t there had not been a loss by “  piracy ”  w ith in  
the meaning of the policy. The p la in tiffs  
appealed against the la tte r finding, and con
tended that there had been a loss by “  piracy,”  
and tha t the defendants were liable on the 
policy.

S cru tton , K .C . and F . D . M a c k in n o n  fo r the 
appellants.—There is in  this case a loss by pirates 
w ith in  the meaning o f the policy. You do not 
cease to be a pirate by leaving the high seas and 
com m itting robbery and depredations on land. 
In  this case both B razil and Boliv ia were pro
perly constituted States; the ship seized was 
Brazilian, so tha t international law must be held 
to apply. As to what is piracy has been defined 
by S ir Charles Hedges in  Bex  v. Daw son  (13 
State Trials, 354) as follows : “  P iracy is only a 
sea term fo r robbery, piracy being a robbery 
w ith in  the jurisd iction of the Adm ira lty . . . .
I f  the mariners of any ship shall violently dis
possess the master and afterwards carry away 
tbe ship itse lf or any of the goods w ith a felonious 
intention in  any place where tbe Lord  Adm ira l 
hath jurisd iction, th is is robbery and piracy.”  
This definition was approved by the Jud ic ia l Com
mittee of the P rivy Council in

A ttorney-G enera l fo r  the Colony o f H ong Kong v.
Kw ok-a-S ing, 29 L . T . Eep. 114 ; L . Eep. 5 P. C.
179, 199.

The A dm ira lty  ju risd iction extends over vessels, 
not only when they are sailing on the high seas, but 
also when they are in  the rivers of a foreign 
te rrito ry, where great ships go :

Rex v. A lle n , 1 Mood. C. C. 494 ;
Reg. v. Anderson, 19 L . T . Eep. 4 0 0 ; L . Eep.

1 C. C. E . 161.

Piracy is therefore merely robbery w ith in  the 
A dm ira lty  jurisd iction. Thus Shakespeare, in  
“ The Merchant of Yenice,”  act 1, scene 3, makes 
Shylock say : “  There be land rats and water rats, 
water thieves and land thieves—I  mean pirates.”  
This shows tha t in  his time the term “  piracy ”  
was not confined to robbery on the high seas. 
In  M urray’s Oxford English D ictionary piracy is 
defined as : “  The practice or crime of robbery 
and depredation on the sea or navigable rivers.
. . .”  In  th is case the seizure took place in  a 
river “  where great ships go,”  and was piracy 
w ith in the meaning of the crim inal law. Does it, 
then, make any difference tha t although the policy 
is in  form a marine insurance policy, the transit 
was a river transit ? Where goods were insured 
under a policy of marine insurance partly  by land 
carriage and partly  by sea, i t  was held tha t a loss 
caused by the fraud and negligence of the land 
carriers was covered by the policy :

Boehm, v. Combe, 2 M . & S. 172.

So in th is case the policy must be held 
to apply to the river transit. In  N e sb itt 
v. L u s h in g to n  (4 T. R. 783) i t  was held that 
i f  an armed force board a ship and take part 
o f the cargo, the underwriters were not liable 
on a count stating the loss to be by a seizure by 
people to the pla intiffs unknown ; fo r “  people ”  
in  the policy meant “  the governing power of the 
country.”  Under the general words in  the policy, 
even i f  the seizure of the goods did not amount 
to actual piracy in  the s tr ic t sense of the term,
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i t  was ejusdem generis, and more like  piracy than 
anything else. They referred to

Dean  v . H ornby, 22 L .  T . R ep . 0 .  S. 222 ; 3 E . &  B . 
1 8 0 ;

Reg. v. T ivn a n  and others, 10 L .  T . R ep . 499  ; 
5 B . & S. 645 ;

W h e a to n ’ s In te rn a t io n a l L a w , 4 th  e d it. , p . 201 ;
H a l l ’ s In te rn a t io n a l L a w , 5 th  e d it. , p . 257 ;
Larsen  v . Sylvester and Co., 11 A s p . M a r . L a w  Cas. 

78 ; 99 L .  T . R ep. 94 ; (1908) A .  C. 295 ;
Rex v . A lle n , 1 M ood . C. C. 494.

J. A . H a m ilto n , K .C . and D . C. Leek fo r the 
respondents. — The judgment of Pickford, J. 
is right. By the terms of the policy, unless 
seizure or hostilities amount to piracy, the under
writers are warranted free of loss. For the 
purpose of ascertaining the meaning of “  piracy ”  
you must see what is the divid ing line between 
(<*) piracy, (6) capture or seizure, and (c) hostilities 
or other warlike operations, whether before or 
after war. The real question is, W hat is meant 
hy pirates in  th is policy P P ickford, J. said he 
had to look at the policy itse lf fo r the meaning of 
the word “  piracy.’’ To describe what had been 
done by the Solim oes as piracy is fantastic. A  
pirate has been described by Lord Goke as hostis 
h u n ia n i generis (3 Ins t. 113)—the enemy of all. 
That is the essence of the definition. As to what 
has been held to be piracy is shown by

P alm er y . N ay lo r, 23 L .  J .  323, E x . ;
N esbitt y . Lush ing ton  (sup.).
A rn o u ld  on  M a rin e  In su ra n ce , 8 th  e d it. , sect. 903.

Piracy is an exception to the rule tha t the courts 
° f  a country have crim inal ju risd iction only over 
their own subjects w ith in  the ir te r r ito ry ; as 
regards piracy however, a ll countries are in te r
ested in  its suppression. I t  is not piracy to 
” 6 de fa c to  carrying on warlike operations on 
hehalf of an independent though a small State. 
That would be a rebellion. As to who are 
pirates, see The N eutra lity  of Great B rita in  
during the American C iv il W ar, by Mountague 
Bernard, p. 118. [V a u g h a n  W il l ia m s , L .J .— 
Piracy is a maritime offence.] P iracy cannot 
fake place independently of the sea, but in  this 
case the acts complained of took place on a tr ib u 
tary of a tr ibu ta ry  of the Amazon :

H a l l ’s, In te rn a t io n a l L a w , 5 th  e d it. , p p . 257 et seq. ;
P arsons ’ , M a rin e  In su ra n ce , v o l. 1, p . 563.

I t  must be a crim inal act done w ith in  the ju r is 
diction of the Lord H igh  Admiral. The crim inal 
jurisdiction applicable to the present case would 
be that of the State in  whose te rrito ry  the tr ib u 
tary was where the seizure had taken place :

Chalmers a nd  O w en’ s M a rin o  In s u ra n c e  A c t  1906, 
app e n d ix  2, no te  (e).

A T ach innon , in  reply, referred to
H a l l ’ s In te rn a t io n a l L a w , 5 th  e d it. ,  p. 30 ;Oppenheim’s In te rn a t io n a l L a w , v o l. 2, sect. 876.

V a u g h a n  W il l ia m s , L .J .—In  my opinion this 
appeal fails. I  have the judgment of P ickford, J. 

efore me, and I  entirely agree w ith  what has 
®eu said by the learned judge as to the meaning 

° t “ piracy.”  He says in  his judgm ent: “ As I  
ave said, I  th ink  you have to look at what is 
° t  a very good expression, bu t the popular 

“ Caning of the word ‘ pirates.’ I  do not know 
that i t  takes us much further, but I  m ight say

the business meaning of the word ‘ pirates.’ I  
do not know tha t tha t can be better expressed 
than i t  is in  H a ll on International Law, 5th edit., 
a t p. 259, where he says this : ‘ Besides, though 
the absence of competent authority is the test of 
piracy, its  essence consists in  the pursuit of 
private, as contrasted w ith  public, ends. Prim a
r i ly  the pirate is a man who satisfies his personal 
greed or his personal vengeance by robbery or 
murder in  places beyond the ju risd ic tion of a 
State. The man who acts w ith a public object 
may do like acts to a certain extent, but his moral 
attitude is different, and the acts themselves w ill 
be kept w ith in  well-marked bounds. He is not 
only not the enemy of the human race, but he is 
the enemy solely of a particu lar State.”  That, I  
th ink, expresses what I  have called the popular or 
business meaning of the word “  pirate,”  and I  find 
in  the definitions which are cited in  a note at 
p. 260 of H a ll on International Law, 5th edit., 
tha t several of the definitions contain words which 
carry out tha t idea, bu t by no means a ll of them do. 
The firs t one which is cited, which is from  Molloy 
(book 1, chap. 4, sect. 1) is ‘ a sea thief, a hostis 
h u m a n i generis, who, to  enrich himself, either 
by surprise or open force, sets upon .merchants 
or other traders by sea.’ A  w riter w ith whom 
I  confess I  am not acquainted, Riquelme, is 
cited in  the same note, and lie says th is : 
tha t a pirate is a person who is preying by 
force con tra  los buques de todos los pueblos. 
And Ortolan, cited in  the same note, says he 
is a man who is pillag ing by arms les nav ires  de 
toutes les na tions. Those two definitions ( I  have 
not read the whole of them) seem to be either 
taken from the same source, or the one copied 
from  the other, and there are other definitions 
which embody the same idea. No doubt there are 
definitions which do not embody tha t idea, but 
that, I  th ink, is the common and ordinary meaning 
of pirate—a man who is plundering indiscrim i
nately fo r his own ends and not a man who is 
simply operating against the property of a par
ticu lar State fo r a public end, the end of establish
ing a Government, although tha t act may be 
illegal, and although that act may be crim inal, 
and although he may not be acting on behalf of a 
society which is, to use the expression in  H a ll on 
International Law, po litica lly organised. I t  may 
be piracy w ith in  the meaning of the doctrines of 
international law, but, in  my opinion, i t  is not 
piracy w ith in the meaning of a policy of insur
ance, because, as I  have already said, I  th ink  you 
have to attach to piracy a popular or business 
meaning, and I  do not th ink, therefore, tha t this 
was a loss by piracy. There is another passage 
in  Hal) on International Law, at p. 262, which 
throws some lig h t upon the m atte r; tha t is speak
ing of ‘ Depredations committed at sea upon the 
public or private vessels of a State, or descents 
upon its te rrito ry  from the sea by persons not 
acting under the authority of any po litica lly 
organised community, notwithstanding tha t the 
objects of the persons so acting may be pro
fessedly politica l,”  and he says such acts as those 
are, w ith in  the meaning of international law, 
piratical. B u t he goes on to say th is : ‘ Some
times they are wholly politica l in  the ir objects, 
and are directed solely against a particular State, 
w ith careful avoidance of depredation or attack 
upon the persons or property of the subjects of 
other States. In  such cases, though the acts
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dope are p iratica l with, reference to the State 
attacked, they are fo r practical purposes not 
p iratica l w ith reference to other States, because 
they neither interfere w ith  nor menace the safety 
of those States nor the general good order of the 
seas. I t  w ill be seen presently tha t the difference 
between piracy of th is k ind and piracy in  its  
coarser forms has a bearing upon usage w ith 
respect to  the exercise of ju risd iction.’ I  th ink  
the meaning of ‘ piracy ’ in  a policy of insur
ance is what is called in  th is book piracy in  its 
coarser sense, and, therefore, I  do not th ink  th is 
is a loss by piracy w ith in  the meaning of th is 
policy.”

I  adopt th a t statement of P ickford, J.'s as 
the basis of my judgment. I t  was said on 
behalf of the p la in tiffs tha t the learned judge 
had given no specific definition of what he held 
to be the meaning of piracy in  this particular 
policy. I  do not agree. I  th ink  tha t in  the 
passages from  his judgment which I  have already 
read he does give a most, p la in definition both in  
affirmative and in  negative words, and he ex
pressly disclaims any intention of deciding what 
is the meaning of piracy in  international law. 
He takes .the present policy and says tha t the 
word “  piracy ”  as used here means piracy in  a 
popular or business sense. So fa r as the facts 
are concerned, i f  tha t is the true meaning of the 
word i t  was fo r the learned judge to construe the 
document and find the facts, and then to decide 
whether the facts so found came w ith in  the 
definition la id  down by him. I f  his definition 
is righ t, the facts do not come w ith in  it ,  and the 
facts are not really in  dispute here. I  ought now 
to say a few words on the policy itself. The 
clause containing the affirmative words of the 
policy is as fo llow s: “  And touching the adven
tures and perils which the company is made 
liable unto, or is intended to be made liable unto, 
by th is assurance, they are of the seas, men-of- 
war, fire, enemies, pirates, rovers, thieves, je t t i
sons, letters of m art and counter-mart, surprisals, 
takings at sea, arrests, restraints, and detain
ments of a ll kings, princes, and people of what 
nation, condition, or quality soever ; barratry of 
the master and mariners, and of a ll other 
perils, losses, and misfortunes that have or 
shall come to the hurt, detriment, or damage of 
the aforesaid subject-matter of this assurance or 
any part thereof.”  The enumeration which I  
have ju s t read includes the word “  pirates,”  and 
contains the general words “  a ll other perils.”  The 
firs t contention raised on behalf of the p la intiffs 
is this, tha t their loss was covered by the policy, 
inasmuch as the persons who caused i t  come 
w ith in  the words “ p irates”  in  tha t clause. In  
my opinion i t  is not so covered fo r the reasons I  
have given. B u t then i t  is said that, although i t  
is not s tr ic tly  piracy, the general words at the 
end of the clause so p la in ly include matters 
which though not s tr ic tly  piracy are ejusdem  
generis therewith tha t I  ought to say tha t this 
risk as constituted by the acts of the p la in tiffs 
was covered by this policy. As to that contention 
there is this difficulty, tha t the policy contains afree 
of capture clause, which is in  the fo llow ing te rm s: 
“  And i t  is expressly declared and agreed tha t no 
acts of the insurer or insured in  recovering, saving, 
or preserving the property insured shall be con
sidered as a waiver or acceptance of abandonment. 
Warranted free of capture, seizure, and deten

tion, and the consequences thereof, or any attempt 
thereat, piracy excepted, and also from a ll con
sequences of riots, c iv il commotions, hostilities, or 
warlike operations, whether before or after decla
ration of war.”  I t  seems to me that, although 
piracy is excepted from  the warranty clause set 
out above i t  is piracy only, and not other things 
like  piracy, which is excluded. And tha t I  say 
because there are several things here not unlike 
piracy which are expressly mentioned in  the 
clause as things fo r which the defendants 
are not to be liable which are le ft pa rt of the 
subject-matter of the policy, such things as 
riots, c iv il commotions, hostilities, or warlike 
operations.

Under those circumstances I  th ink  i t  is impossi
ble fo r the p la in tiffs to rely on the doctrine of 
ejusdem, generis, because in  the free of capture 
clause amongst the things le ft are “  riots, c iv il 
commotions, hostilities, or warlike operations, 
whether before or after declaration of war,”  
which are an extremely near description of the 
very events which took place in  th is case, and 
which are events p r im a  fa c ie  not piracy, but 
ejusdem generis. B u t fo r tha t clause these things 
would be le ft w ith in  the operation of the policy, 
and are the very things sought to be covered by 
the ejusdem generis doctrine. The only other 
matter to  be noticed is tha t at the end of the 
clause which sets out the perils insured against 
there are the w ords: “  And of a ll other perils, 
losses, and misfortunes tha t have or shall come to 
the hurt, detriment, or damage of the aforesaid 
subject-matter of th is assurance or any part 
thereof.”  Having regard to the free of capture 
clause, i t  is impossible to say tha t these words 
cover the present case. P ickford, J. has decided 
this case, expressly leaving out of determination 
a ll definitions of piracy fo r the purposes either of 
international or municipal law. He has decided 
the case merely on the meaning of the word 
“  piracy ”  in  this particular policy. A lthough I  
have not got to decide it, I  do wish to say, in  case 
of any difficu lty arising hereafter as to the judg 
ments here or below, tha t there is no pretence fo r 
calling what happened in  th is case on the borders 
of B razil and Boliv ia  piracy fo r purposes of in te r
national law. In  the firs t place, I  do not th ink  
tha t the place where this happened, which was 
not on tha t part of the Amazon where i t  runs 
in to  the ocean, but on a branch river running 
in to  another branch river of the Amazon, is a 
place where piracy could be committed at all. 
A fte r all, this is a policy of marine insurance, 
and the loss sought to be covered is alleged to 
be a loss by piracy or something ejusdem generis 
w ith  piracy.

In  m y opinion, whatever the definition of 
piracy may be, i t  is a maritime offence, and 
what took place on the river fa r up country 
on the borders of B raz il and Boliv ia did not 
take place on the ocean at all. I t  is not the 
theatre on which piracy could be committed. I t  
i 3 a place which cannot be said to be, like  the 
ocean, under the ju risd ic tion  of no particular 
Power. This particular place is under the ju r is 
diction of either the one or the other Power. 
This part of the river is not the highway of 
the world where the ships of a ll nations go pro
tected only by the law of nations. Ships here go 
in to a river running through occupied land under 
the government of specific nations which exercise
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jurisd iction there. I  only wish to say one word 
distinguishintf between piracy ju r e  g e n tium  and 
piracy by municipal law. Whatever other lim i
tation there may be in  th is policy, i t  only 
extends to piracy ju re  gen tium , and not to robbery 
on a river which at tha t point has been running 
through land fo r a long distance, and had to run 
fo r a fu rthe r distance through land both banks 
of which belong to Brazil. I  am quite satisfied 
w ith P ickford, J .’s judgment, and do not propose 
to go through the various reasons which he has 
given. In  my judgment th is appeal fails, and 
must be dismissed w ith costs.

P a r  w e l l , L .J .—I  also am of opinion tha t the 
Judgment which P ickford, J. has arrived a t is 
correct. I  desire to express no opinion on the 
last point which Yaughan W illiam s, L .J. has 
Mentioned—namely, whether th is is or is not a 
piracy in  the abstract. I  neither express dissent 
from, nor do I  express assent to, his proposition, 
and I  should like  to consider i t  fu rthe r when the 
question arises. I t  is a subject w ith  which I  am 
not a t a ll fam iliar. To my m ind the question 
which we have to consider here is whether in  this 
policy the word “  piracy,”  contrasted as i t  is w ith 
1 riots, c iv il commotions, hostilities, or warlike 

operations, whether before or after declaration of 
war,”  can possibly be extended so as to compre
hend w ith in  i t  such acts and misdeeds as the 
learned judge has found were taking place on the 
borders of Boliv ia and Brazil. I t  is quite plain, 
when one considers the acts named, tha t they run 
on a sort of narrow border line, and tha t some of 
the acts m ight easily be described under the head 
of some of the others. One can see very well tha t 
there may be hostilities by pirates, and there may 
be riots by pirates, and so on, bu t a hard-and-fast 
hne here is drawn so as to insure against piracy, 
- d t h e  company is also expressly exempted from 
hab ility  in  respect of other things named. This 
veally answers the argument founded on the “  a ll 
other pe rils ”  clause, which is a clause the 
generality of which is restricted, as is pointed out 
M rule 12 o f the rules fo r the construction of 
Policies contained in  the 1st schedule to the 
Marine Insurance A c t 1906, and which includes 
Obly perils sim ilar in  kind to the perils specifi- 
cally mentioned in  the policy. I t  is impossible 
under any rule of construction to hold as included 
111 a class brought in  ejusdem generis w ith a 
specific subject-matter other acts or things which 
are actually specified in  the document itse lf as 
Moluded in  another category. However i t  m ight 

e i f  there were no such specifically excluded 
ategory, i t  is impossible on the face of the 
xPr ®®8 terms of tha t category to say tha t any 
ct therein included can be brought in  under 

general words as ejusdem generis w ith the parti- 
uiar acts. That being so, the only th ing remain- 

i ® 18 consider whether the acts which the 
arned judge has found do or do not come w ith in 
e words “  riots, c iv il commotions, hostilities, or 

tir>r  *e °Perab'°ns, whether before or after declara- 
n ot war.”  I  do not desire myself to  put i t  on 

anviL^0Un<̂  wMch could suggest tha t there was 
spn ° U' /  approaching war or belligerency in  the 
tbii^u bhere being two hostile States. I  do not 

¿r18'*' *8 ‘n. the least necessary. The facts 
the piece of land in  question which had 

hooY, xllmite<  ̂to Bolivia on paper in  1867 had never 
in  tL e“ ectlvel7 occupied t i l l  1898, bu t had been 

o tenure and in  the enjoyment of a number

of Brazilians and was subject to Bolivia. When 
the Bolivian army advanced towards the spot, the 
Brazilians moved over the fron tie r in to the ir own 
country, and they there attempted to make the life  
of the Bolivian army intolerable in  the piece of 
land which they had had in  occupation, and they 
did this in  B razil itse lf by what I  can only call 
s tirring  up c iv il commotion. I t  really was as 
much a revolution against the ir own Government, 
which had made the delimitation, and which was 
giving effect to it,  as i t  was against Bolivia, who 
had taken over the te rrito ry  which under the 
bargain B razil had given them. W hat Professor 
Mountague Bernard, a great authority on this 
subject, says on p. 91 of his book, the N eutra lity  
of Great B rita in  during the American C ivil 
War, in  a note which sums up a variety of other 
matters, is th is : “  C iv il war is never formally 
declared; i t  becomes such by its accidents, the 
number, power, and organisation of the persons 
who originate and carry i t  on. When the party 
in  rebellion occupy and hold in  a hostile manner 
a certain portion of territo ry, have declared their 
independence, have cast off the ir allegiance, have 
organised armies, have commenced hostilities 
against their former Sovereign, the world acknow
ledges them as belligerents, and the contest as a 
war.”  The incidents come about long before you 
know the firs t serious step has been taken, and, as 
the learned author points out, you may commence 
by a r io t and follow i t  up by c iv il commotion, and 
to my mind this is the stage at which these 
incidents had arrived. Had the rest of the 
Federated States which adjoin th is strip  of 
vacant land joined w ith the particular adven
turers, i t  m ight have very well developed into a 
c iv il war. I  th ink, myself, i t  is p la in tha t i t  is 
w ith in  the words “  c iv il commotion,”  and tha t 
brings i t  w ith in the express terms of the excep
tion. I  th ink, therefore, the judgment of P ick
ford, J. was quite right.

K e n n e d y , L .J .— In  this case the learned judge 
try ing  i t  as a judge and a ju ry  has decided both 
law and fact, and I  cannot find, having regard to 
the very careful and able arguments tha t have 
been addressed to us, any ground fo r saying tha t 
he was wrong either in  law or in  fact. The 
policy here, and the only one w ith which this 
appeal is concerned, though there were two at the 
tria l, is a policy of insurance upon : “  Goods and 
(or) merchandise . . . belonging to the
Bolivian Government . . .  by vessel called 
the L a b re a  . . .  at and from Para to Puerto 
Alonzo, and (or) other places on the river Acre 
and (or) in  tha t d istrict.”  The policy upon its 
face in  regard to both the port of departure and 
the port of arriva l is a riverine policy fo r the 
carriage of goods, not by sea, bu t by river in  the 
sense in  which tha t word is commonly used, Para 
being the port at the mouth of the Amazon, 
which is a large river, very large indeed at that 
point, and no doubt narrower upwards, but I  
believe fo r thousands of miles, certainly fo r 
hundreds, i t  is one of the largest, i f  not the 
largest, river in  the world. None the less, the 
persons who entered in to th is contract on behalf 
o f the insurance company were accepting an in 
surance which they knew to be a riverine insur
ance in  respect of a voyage in  which at no part 
does the vessel go to the high seas, and though I  
suppose there would be a point at Para of union 
o f sea and river, i t  being an estuary, at the very
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point of starting, and higher up fo r a mile or two, 
yet the place in question was not merely up the 
river itself, but on a tr ibu ta ry  of a tr ibu ta ry  of 
the river.

The word upon which the action turns is the 
word “  piracy,”  and I ,  speaking to the best of 
my judgment fo r myself, th ink  tha t the view 
which my brother P ickford was prepared to take, 
though he clearly refrained from deciding i t — 
namely, tha t i t  m ight be a loss by piracy under 
th is policy, i f  i t  was covered, though i t  was not 
on the open sea, and not w ith in  the jurisd iction 
of the A dm ira lty—was righ t, and tha t the mere 
fact tha t the seizure took place on a river would 
not prevent the insurance company from  being 
held liable. I t  cannot be said tha t piracy meant 
something which can only happen during a 
voyage on the high seas, and, as is clear upon the 
arguments which were referred to and the judg 
ments which have been cited, piracy is a word 
which is open, at any rate, to various shades of 
differences of meaning. Even as a legal term, 
s tric tly  used, i t  may be used differently when 
looked at from the point of view of the in te r
national lawyer or from the point of view of 
the crim inal lawyer. This is a policy made 
here in  London, in  respect of a river transit, 
and I  th ink, in construing its terms, tha t what
ever shade of meaning would make them applic
able to th is policy ought to be taken as the 
meaning which should be applied in  construing 
the policy. The policy would, as regards the 
word “ piracy,”  have a meaning in  tha t case 
which would be deprived of a ll effect unless 
the interpretation tha t P ickford, J. has said 
i f  necessary he should take to be correct fo r 
the purposes of th is case is the rig h t one. 
Now, I  do not at a ll myself mean to indicate tha t 
I  d iffer from  the view which has been taken and 
expressed by Mr. Carver at sect. 94 of his invalu
able work on the Law of Carriage by Sea— 
namely, tha t piracy, i t  is generally true to say, is 
forcible robbery at sea, whether committed by 
marauders from outside the ship, or mariners, or 
passengers w ith in  it. The essential element, 
however, is the voluntary dispossessing, of the 
master and afterwards carrying away the ship 
itself, or any of the goods, w ith  felonious intent. 
That the word “  piracy ”  meant piracy at sea, to 
my mind, is one of those things which fo r the 
purposes of th is policy I  am content to say is 
not the view of the term which the assured or 
insurers must be taken to have had in  mind, 
because i t  could not apply to th is particular 
voyage. Now, assuming tha t is so, the question 
remains as to what was done in  th is case. B u t 
before we get to what was done, as has already 
been pointed out by Yaughan W illiam s, L  J. 
and Farwell, L .J., no doubt the judge must 
direct himself, i f  he is s itting  alone, as to what 
piracy means, and as to  how he is to regard 
the piracy in  the case of the particu lar contract 
w ith which he is concerned.

Piracy has been regarded by my brother 
P ickford, I  th ink, from the r ig h t point of view, 
as a word which, so fa r as i t  is to be treated 
as a matter fo r legal construction, has to 
be treated as a word in  the sense in  which 
such a word would be construed in  a business 
document of th is kind by business men, and 
I  th ink, from  tha t point of view, what he 
has said is correct. Certainly I  find nothing

to quarrel w ith in  i t  when he says tha t that 
business sense would be the sense in  which a 
man would understand i t  when speaking of a 
person as a pirate plundering indiscrim inately 
fo r his own ends, and not a man who is simply 
operating upon the property of a particu lar State 
fo r such ends. I  w ill not say more than that. In  
th is case the end tha t these people were labouring 
fo r and endeavouring to achieve was the taking 
of the goods out of th is ship, the Labrea . I f  there 
had been a ju ry  I  am not myself prepared to say 
tha t i t  would have been wrong to have got at this 
business meaning, as Pickford, J. calls it ,  in  a busi
ness document by asking the question of the ju ry . 
While, of course, i t  is fo r the judge to construe 
the document, i t  is, or may be, and often is in 
mercantile cases, w ith in  the province of the ju ry, 
where there are special terms of a business nature 
and having possibly special business meanings, to 
give the judge the benefit of the ir findings as to 
the meaning of a particular term, and i f  i t  has 
(and i f  there is evidence to support it) a special 
business meaning. The judge has to construe 
the contract. A  special word or trade term in 
tha t contract may be properly le ft to the ju ry . 
In  th is case the learned judge has asked himself 
the question as he tells us, and he has given an 
answer which I  th ink  myself entirely fits the facts. 
To my mind, to speak of these people, however 
wrong they may be, however lawless they may 
be, as regards the laws of Brazil, as pirates in 
th is policy is, to my mind, w ithout using a more 
forcible word, fantastic, and is an argument which 
certainly seems to be an entire misuse of terms 
when i t  says tha t what these people were 
doing was, as Yaughan W illiam s, L.J. has 
pu t i t  in  one word, filibustering. They took 
out the cargo in  order to carry out their 
politica l venture in  the other country. I  do 
no t believe tha t any business man would say 
tha t in  th is document and in  th is contract when 
the word “ p iracy ”  is used i t  means tha t which 
comes much more nearly under the capture and 
seizure definition. C iv il commotion or hostilities 
fo r warlike operations is not work done by pirates 
fo r the purposes of th is policy. For tha t reason, 
therefore, I  do not th ink  one need express an 
opinion as to those cases which are certainly 
covered by M r. Carver’s definition to which he 
refers in  the note, such as N e sb itt v. L u sh in g to n  
(sup.) and P a lm e r  v. N a y lo r  (sup.). He covers 
i t  in  his own statement of the law by saying 
th a t: “  Piracy is forcible robbery at sea, whether 
committed by marauders from outside the ship 
or by mariners or passengers w ith in  it . ”  The 
matter may possibly have to be reconsidered 
further, but 1 th ink myself tha t the appellants 
in  th is case have gone further than I  should 
at any rate be prepared to go. Considering the 
policy of insurance in  regard to piracy, I  th ink 
i t  did not create any rig h t in  a ll nations, so to 
speak, to treat the persons in  question here as 
pirates, as hostes h u m a n i generis, but be tha t as 
i t  may, and assuming tha t the fu l l  statement of 
the law covers a ll cases of marauding from 
w ithout, and a ll cases of risings w ith in, here I  
should say tha t i t  would clearly cover the present 
case, because i t  m ight have been the ir express 
purpose to loot the vessel and carry her off. 
Whether tha t be a safe general statement or not, 
I  am clearly of opinion in  th is  particu lar case 
tha t the learned judge has given the r ig h t judg-
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ment on the facts, and also tha t he is r ig h t on
the law. . . 7 ■ ■A p p e a l dism issed.

Solicitors fo r the appellants, Thom as Cooper 
and Co.

Solicitors fo r the respondents, W altons, Johnson, 
Bubb, and W hatton.

S a tu rd a y , Feb. 13, 1909.
(Before F a r  w e l l  a n d  K e n n e d y , L .J J .l

St e a m s h ip  N e w  Or le a n s  Co m p a n y  L im it e d  
v. T h e  L ond o n  P r o v in c ia l  M a r in e  a n d  
G e n e r a l  I n s u r a n c e  Co m p a n y  L im it e d , (a)

a p p e a l  p r o m  t h e  k in o ’s b e n c h  d iv is io n .
P rac tice— M a r in e  insurance  — P rese rva tion  and  

inspection— S h ip  stranded ou t o f  ju r is d ic t io n — 
C onstructive  to ta l loss— A c tio n  on p o lic y — O rder 
to b r in g  sub ject-m atter o f a c tio n  to U n ited  
K in g d o m — J u r is d ic tio n  o f  co u rt—D is c re tio n — 
O rder L . ,  r r .  1, 3.

Where shipowners c la im ed in  an a c tio n  as f o r  a 
constructive  to ta l loss u n d e r a p o lic y  o f  m a rin e  
insurance, the u n d e rw rite rs  a p p lie d  u nder  
O rder L .,  r r .  1, 3, f o r  an o rde r th a t the sh ip  
m ig h t be b rough t to the U n ite d  K in g d o m  a t 
th e ir  r is k  and  expense.

H e ld  (revers ing the decision o f B ra y , J .), th a t the 
cou rt had  ju r is d ic t io n  to m ake the order, and  
th a t the o rde r should be made.

A p p e a l  by the defendants against an order made 
by Bray, J. on the 1st Feb. 1909.

The p la in tiffs were the owners of the screw 
steamship N ew  O rleans of 3515 tons gross and 
"262 tons net, b u ilt in  1901, and were interested to 
the amount of 10001. under a policy of marine 
insurance fo r tha t amount dated the 28th A p ril 
i 908 on the hull, materials, machinery, and boilers 
of the steamship.

The defendants subscribed the policy fo r the 
sum of 1000Z.

The follow ing were the particulars of the 
Policy: (1) The steamship, her hull, materials, 
Machinery, and boilers were valued at 28,0001.
(2) The tim e during which the steamship was 
insured was fo r twelve calendar months from 
she 26th A p ril 1908 to the 25th A p ril 1909, both 
uays inclusive. (3) The premium was 61. per 
cent. (4) The perils insured against included 
Perils of the seas.

fn  addition there were insurances to the amount 
m, 18,0001. on disbursements against to ta l loss, 

here were fu rther insurances on fre ight. The 
argo of phosphate which was on board her was

insured fo r 96501.
About May last year the N ew  O rleans was on a 

1 °7aSe from  the Ocean Islands to Hamburg 
t . 'r fu 'vith  a cargo of phosphate, on or about the 

h May she stranded at Pula L au t off Borneo. 
• <??ui'ract  was entered in to  by the Salvage Asso- 

N  ?n ,on bebal f  o f the underwriters w ith the 
ordischer Bergungs Yerein fo r the salving of 

lOtb 4 amer- The vessel was floated on the 
wb ^~u£' an(f  proceeded to  Singapore in  tow 
j  ®re she arrived on the 31st Aug. and was dry 
_ caea on the 4th Oct. B y  reason of such

( “ ) Reported b y  E d w a b d  J. M , Ch a p l in , Esq., B a rr is te r-a t-L a w .
V O L .  X I., N . S.

stranding, which constituted a peril of the seas 
the steamer was very seriously injured. Notice 
of abandonment was given on behalf of the 
p la in tiffs  to the defendants.

On the 18th May the p la in tiffs  claimed 10001., 
being the amount due under the policy of insur
ance, together w ith  interest as fo r a constructive 
to ta l loss.

The defendants applied to Bray, J. fo r an 
order tha t the steamship N ew  O rleans  m ight be 
brought to  the U nited Kingdom and the cargo 
delivered to the consignees or alternatively that 
the Salvage Association be authorised, w ithout 
prejudice to a ll questions between the p la intiffs 
and defendants and other underwriters on ship 
and fre igh t to bring the vessel to the United 
K ingdom  w ith  the cargo on board at the ir risk 
and expense, and deliver the cargo to the con
signees, the Salvage Association receiving the 
fre igh t payable on delivery of the cargo, and pay
ing a ll expenses of the voyage and accounting to 
the proper parties fo r the balance of fre igh t ( if 
any). This application was based on Order L ., 
rr. 1, 3.

O rd e r L .  r .  1. W h e n  b y  a ny  o o n tra c t a  prima facie 
case o f l ia b i l i t y  is  e s ta b lis h e d , and  th e re  is  a lle g e d  as 
m a tte r  o f defence a r ig h t  to  be re lie v e d  w h o lly  o r 
p a r t ia l ly ,  f ro m  such  l ia b i l i t y ,  th e  c o u r t  o r  a  ju d g e  m a y  
m ake  an  o rd e r fo r  th e  p re s e rv a tio n  o r  in te r im  c u s to d y  
o f th e  s u b je c t m a tte r  o f  th e  l i t ig a t io n ,  o r  m a y  o rd e r 
th a t  th e  a m o u n t in  d is p u te  be  b ro u g h t in to  c o u r t  o r 
o th e rw is e  secured.

O rd e r L .  r .  3. I t  s h a ll be la w fu l fo r  th e  c o u r t  o r  a 
ju d g e  u po n  th e  a p p lic a t io n  o f a n y  p a r ty  to  a cause o r 
m a tte r ,  and  u po n  such  te rm s  as m a y  be ju s t ,  to  m ake 
a n y  o rd e r fo r  th e  d e te n tio n , p re s e rv a tio n , o r  in s p e c tio n  
o f a n y  p ro p e r ty  o r  th in g ,  b e in g  th e  s u b je c t o f such 
cause o r  m a tte r , o r  as to  w h ic h  a n y  q u e s tio n  m a y  a rise  
th e re in , and  fo r  a l l  o r  a n y  o f th e  purposes a fo re sa id , to  
a u th o r is o  a n y  persons to  e n te r in to  o r u po n  a ny  la n d  o r 
b u ild in g  in  th e  possession o f a n y  p a r ty  to  such  cause o r 
m a tte r , and  fo r  a l l  o r  a n y  o f th e  purposes a fo re sa id  to  
a u th o r is e  a n y  sam ples to  be ta k e n  o r a n y  o b s e rv a tio n  to  
be m ade o r  e x p e r im e n t to  be tr ie d  w h ic h  m a y  be 
necessary o r  e xpe d ien t fo r  th e  pu rpose  o f o b ta in in g  
f u l l  in fo rm a tio n  o r  ev idence.

Bray, J. said he had no ju risd ic tion to make 
the order and refused the application. The 
defendants appealed.

T . E . S c ru tto n , K.G. (F . D . M a ck in n o n  w ith 
him) fo r the defendants.—Singapore is a very 
expensive port at which to have repairs effected. 
The Tanjong Pagar Dock Company, stated tha t 
they would not be w illing  to execute permanent 
repairs at less than 26,1001., and tha t the 
necessary m aterial fo r the work was not available 
there and would require to be specially sent out 
from  th is  country. The affidavits filed on behalf 
o f the defendants show tha t the vessel could be 
repaired in  England fo r 13,0001. to 15,0001., and 
tha t temporary repairs sufficient to  enable the 
vessel to complete the voyage w ith  the cargo on 
board could be done a t a cost of 2300Z. The 
p la in tiffs  say tha t the cost of repairs at Singa
pore would be about 17,0001., but tha t i f  the 
ship were brought to th is country, the cost of 
such repairs would amount to 20.000Z. The 
defendants who act fo r a ll the underwriters, 
both of ship cargo and fre igh t say they 
are entitled to an order empowering them to 
bring the ship home a t the ir risk and expense, 
and they have the consent of the cargo-owners

2 G
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in  making th is application. I t  is therefore fo r 
the preservation of the property tha t th is order 
ought to be made :

Strelley  v. Pearson, 43 L .  T . R ep. 155 ; 15 Ch. D iv .
113.

The ship ought also to be brought home fo r 
inspection to th is country which is, “  The only 
place where its  inspection could be of any use ” : 
(per A . L . Smith, L .J . in  C h a p lin  v. L a in g ,  
78 L . T. Rep. 410; sub nom. C h a p lin  v. P u tt ic k
(1898) 2 Q. B. 160,162).

A d a ir  Roche fo r the p laintiffs.—I t  has not been 
suggested tha t the ship is to  be repaired when 
she comes home, but only tha t she is to  be in 
spected. There is no evidence tha t she would 
deteriorate more rapid ly by ly ing  at Singapore 
than in  th is country. The facts are tha t by the 
30th Oct. everything had been done to pu t the 
ship in  the position in  which she is now. No 
ground has been shown tha t the ship would be 
better preserved by coming to th is country. The 
voyage would be attended w ith serious risk, 
whereas i f  the ship is repaired at Singapore she 
would at once be able to earn a remunerative 
fre ight. The p la in tiffs say tha t as prudent un
insured owners they would not run the risk of 
bringing her home. The actual inspection of the 
ship is not necessary to get tenders fo r repairs. 
The defendants have had a survey made by the ir 
own surveyor at Singapore, and they can get 
tenders on tha t survey.

F a r w e l l , Li. J.—In  this case Bray, J . has not 
expressed any opinion as to the exercise of his 
discretion on th is matter, bu t has declined to 
make the order on the footing tha t he has no 
jurisd iction under Order L ., rr. 1 and 3. I  con
sider tha t tha t is taking too narrow a view of the 
rules. I  th ink  the matter may be pu t on both the 
ground of preservation and the ground of 
inspection, and tha t the two authorities cited by 
M r. Serutton are authorities in  support of that. 
M r. Scrutton’s clients take the whole of the risk. 
They propose to bring the vessel home w ithout 
prejudice to any question tha t may arise at the 
tr ia l. To my mind, on the statements tha t we 
have had from  M r. Serutton, tha t is very much 
to the advantage of a ll parties. I  
puzzling m y m ind as to why i t  is tha t Mr. 
Roche’s clients should object. I t  appears to  me 
tha t they are afraid of the effect of the evidence 
upon the ir claim which may be afforded by 
the fact tha t the ship has been enabled to get 
home. That seems to be a reason rather in  favour 
of bringing the ship home, i f  somebody is w illing  
to take the risk of b ring ing her home, than a 
reason against it .  I t  is an application of the very 
ancient maxim, s o lv itu r  am bulando. There seems 
to be no reason why she should not be brought 
home i f  M r. Scrutton’s clients w ill take the risk 
of bringing her home, and M r. Roche’s clients are 
pu t in  no sort of d ifficulty or risk whatever by its 
being done. Further, on the question of inspec
tion  of the vessel I  th ink  i f  there is ju risd iction 
to order a chattel to  be sent out of th is country 
to South A frica  as the Court of Appeal held in  
C h a p lin  v. P u tt ic k  (sup.) fo r the purpose of 
inspection there, a f o r t io r i  i t  is w ith in  the ju r is 
diction of the court to  order a chattel—namely, a 
ship to be brought here fo r tr ia l. I  th ink  i t  is 
p la in tha t the inspection here w ill assist at the

tria l. On those grounds I  th ink  the order ought 
to be made, and I  th ink  the terms of i t  w ill need 
a lit t le  consideration. I  th ink  i t  is a good 
suggestion tha t Bray, J ., having doubted his 
jurisd iction, the matter should go back to him  
w ith our views as to  the ju risd ic tion  and le t him  
settle the exact form  of the order.

K e n n e d y , L .J .— I  agree, and I  only wish to 
add th is to the remarks Farwell, L .J . has made. 
There seems to be really in  the minds of those 
who instruct M r. Roche some fear tha t they 
m ight be prejudiced, because i t  m ight be said 
tha t th is vessel can be safely navigated w ith 
repairs, and therefore she is not a constructive 
to ta l loss, and i t  w ill be argued that, although 
no prudent uninsured owner would take the risk 
of sending her to Europe, nevertheless she has 
arrived here, and i t  m ight.be assumed tha t this 
experiment somehow or other prevents the ju ry  
from considering tha t which they no doubt ought 
to consider—namely, whether a prudent unin
sured owner would take this voyage and repair 
the ship and navigate her or not. To my mind 
th is is an order of the court fo r a special purpose 
made upon special terms at the risk of the under
writers, and I  do not th ink  that there is the least 
danger of any unfairness whatever arising, but 
rather, I  should say, there would be i f  anything 
the advantage of knowing what in  fact the vessel 
can do as a test of some of the evidence which is 
commonly given in  these cases.

A p p e a l a llowed.

The matter having been settled by agreement 
between the parties, i t  became unnecessary to 
apply to Bray, J. to  settle the exact form  of the 
order.

Solicitors fo r p la intiffs, D o w n in g  and H a n d -

S o lic ito rs  fo r defendants, W altons, Johnson, 
Bubb, and W hatton .

HIGH COURT OF JUSTICE

K IN G ’S B E N C H  D IV IS IO N .
Tuesday, Jan. 26,1909.

(Before L o r d  A l v e r s t o n e , C.J., B i g h a m  and 
W a l t o n , JJ.)

Ge n o c h io  (app.) v. St e w a r d  (resp.). (a) 

L ife -s a v in g  appliances— R ules o f  B o a rd  o f T rade  
— R ule  re q u ir in g  life -be lt “ f o r  each person on 
b o a rd "— Persons on board other th a n  crew—  
S h ip  “ proceeding on voyage o r e x cu rs io n ’’—  
M erch a n t S h ip p in g  A c t 1894 (57 & 58 V ie t. c. 60),

The ru le  o f  the L ife -S a v in g  A pp lia n ce s  R ules  
made by the B o a rd  o f  T rade  u n d e r sect. 427 o f  
the M erch a n t S h ip p in g  A c t 1894, as to steam ships  
no t ce rtified  to c a rry  passengers and  em ployed  
solely in  the coasting trade, re q u ir in g  th a t such 
ships shou ld  c a rry  life -be lts  “  so th a t there m ay  
be one f o r  each person on board the ship,_ is  n o t 
confined to p ro v id in g  a life -b e lt f o r  each one o f  
the crew on board, bu t requ ires  a life -b e lt f o r  
each person on board the sh ip  w hether such 
person is  one o f  the crew o r not.

(a) R eported b y  W , W , Ob b , E sq ., B a rr i» te r-* t-L » w .
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A B r it is h  sh ip , no t ce rtified  to c a rry  passengers 
and em ployed solely in  the coasting trade , w ith  
a crew o f  seven and  twenty-seven o ther persons 
on board,proceeded fro m  a p o rt to another vessel 
w h ich  was ly in g  also w ith in  the l im its  o f  the 
po rt. She had on board seven life -be lts , and no 
more.

H e ld , th a t the sh ip  was, under the ru le , bound to 
have on board one life -b e lt f o r  each o f  the th ir t y -  
fo u r  persons on board  ; and, fu r th e r ,  th a t she was 
“  proceeding on a voyage o r excu rs ion  ”  w ith in  
the m ean ing  o f  sect. 430 o f  the A c t, an d  th a t the 
m aster was lia b le  to a p e n a lty  f o r  no t ha v in g  a 
l ife -b e lt f o r  each person on board.

C a s e  stated by justices fo r the borough of K in g ’s 
Lynn, in  the county of N orfo lk. A t a court 
of summary ju risd ic tion held at K in g ’s Lynn 
on the 5th Oct. 1908 an inform ation was 
preferred on behalf of the Board of Trade by 
Henry Genochio (the appellant), collector of 
customs and superintendent of mercantile marine 
at  the port of K in g ’s Lynn, against George 
Steward (the respondent), master of the B ritish  
steamship S w ift ,  o f Ipswich, fo r an offence 
against the Merchant Shipping A c t 1894, ss. 428 
and 430, and also against the Life-Saving 
Appliances Rules, division D, class 3, made 
nnder sect. 427 of the aforesaid Act.

The inform ation was heard and determined by 
the justices, and they dismissed the complaint 
and information.

The appellant was the collector of customs 
and superintendent of mercantile marine, an 
officer of the Board of Trade at the port of 
H ing ’s Lynn, and the respondent was the master 
of the B ritish  steamship S w ift ,  of Ipswich, in  
fne county of Suffolk.

The inform ation la id by the appellant charged 
that the respondent, being master of the B ritish  
steamship S w ift ,  of Ipswich, did w ith in  six 
calendar months last past, to  w it, on the 15th Ju ly  
1908, a t or about the hour of 6.30 o’clock in  the 

er?00n> at the Alexandra Dock pier-head, in  
the river Ouse in  the port o f K in g ’s Lynn, fa il to 
Provide on the steamship S w ift ,  or to  see tha t the 
steamship S w ift  was provided w ith, sufficient life 
saving appliances in  accordance w ith  the L ife- 
i ’aving Appliances Rules, and, further, on the said 
t5 th  Ju ly  1908 allowed the steamship S w ift  to 
Proceed to sea on a voyage w ithout being pro
vided in  compliance w ith  the said rules, contrary 
to the form  of the statute in  such case made and 
provided, namely, sects. 428 and 430 of the 
Merchant Shipping Act 1894 (57 & 58 V ie t. 
^  h0), and also against the Life-Saving Appliances 
■■tules, division D, class 3, made under the 427th 
section of the Merchant Shipping A c t 1894.

A t the hearing of the inform ation before the 
Justices i t  appeared tha t the steamship S w ift  

as a B ritish  steamship registered in  the port of 
Pswich; tha t she was engaged in  the coasting 
rade; tha t she was not certified to carry 

passengers; tha t she was ly ing  at the Alexandra 
ock pier-head, in  the river Ouse, in  the port of 

£ lng 8 Lynn, on the 15th Ju ly  1908, and tha t the 
spondent was a t that time master of the steam- 
*P > tha t at or about 6.30 in  the afternoon of 

o e8?me day there were on board the steamship 
ah * se.ven life-belts and no more, and tha t at or 
ste°Ut {I?6 8̂ me Lme there were on board the 

amship th irty -fo u r persons, being her crew of 
ven men, the captain and chief engineer of the

steamship H u ro n , two women, one child, and 
twenty-two other men, making th irty -fou r persons 
in  a ll ; and tha t the steamship S w ift , having 
th irty -fo u r persons as aforesaid aboard, and 
having no more than the seven life-belts, pro
ceeded from  the pier-head aforesaid fo r the Lynn 
Roads, where the steamship H u ro n  was ly ing  
waiting to be lightened, and tha t the H u ro n  was 
then ly ing  in  the Lynn  Roads, w ith in  the lim its  
of the port of K in g ’s Lynn, being at the mouth 
of the river Ouse, and about twelve miles from  
the pier-head.

B y sect. 427 of the Merchant Shipping A c t 1894 
i t  is enacted as follows :

(1) T h e  B o a rd  o f T ra d e  m a y  m ake  ru le s  ( in  th is  A c t  
c a lle d  B u ie s  fo r  L ife -S a v in g  A p p lia no e s) w it h  respec t 
to  a l l  o r  a ny  o f th e  fo llo w in g  m a tte rs , n am e ly  : (a) The 
a rra n g in g  o f B r i t is h  sh ip s  in to  olasses h a v in g  re g a rd  
to  th e  se rv ice  in  w h ic h  th e y  are  em ployed, to  
th e  n a tu re  a n d  d u ra t io n  o f th e  voyage , a nd  to  th e  
n u m b e r o f persons c a rr ie d  ; (6) th e  n u m b e r a n d  d e s c rip 
t io n  o f th e  b oa ts , l ife b o a ts , l i f e  ra f ts ,  l i f e  ja c k e ts , and 
l i f e  b uo ys  to  be c a rr ie d  b y  B r i t is h  sh ip s , a c c o rd in g  to  
th e  c lass in  w h ic h  th e y  a re  a rra n g e d  a n d  th e  m ode o f 
th e ir  c o n s tru c tio n , a lso  th e  e q u ip m e n t to  be o a rr ie d  b y  
th e  b oa ts  and  ra f ts  a nd  th e  m e thods to  be p ro v id e d  to  
g e t th e  b oa ts  a n d  o th e r l ife -s a v in g  app lianoes in to  th e  
w a te r , w h ic h  m ethods m a y  in o lu d e  o il  fo r  use in  B to rm y 
w ea th e r ; and  (c ) th e  q u a n t ity ,  q u a lity ,  and  d e s c r ip tio n  
o f  b u o y a n t a pp a ra tu s  to  be o a rr ie d  on boa rd  B r i t is h  
sh ip s  c a r ry in g  passengers, e ith e r  in  a d d it io n  to  o r in  
s u b s t itu t io n  fo r  b oa ts , life b o a ts , l i f e  ra f ts ,  l i f e  ja c k e ts , 
a nd  l i f e  buoys. (d) A l l  such  ru le s  s h a ll be la id  be fo re  
P a r lia m e n t so soon as m a y  be a f te r  th e y  are  m ade, and 
s h a ll n o t com e in to  o p e ra tio n  u n t i l  th e y  have  la in  fo r  
f o r t y  days  be fo re  b o th  H ouses o f P a r lia m e n t d u r in g  th e  
session o f P a r lia m e n t, and  on  co m in g  in to  o pe ra tio n  
s h a ll have  e ffe c t as i f  enacted  in  th is  A c t.

Under the provisions of sect. 427 of the Merchant 
Shipping A c t 1894 certain Life-Saving Appliances 
Rules were made by the Board of Trade, and a 
copy of the rules, duly sealed w ith  the seal of the 
Board of Trade, was produced before the justices 
and accepted in  evidence, and was appended to 
and formed part of th is case, as was also a certified 
copy of the vessel’s register, showing her to be a 
B ritish  ship.

In  these rules, according to the provisions of 
sect. 427, sub-sect. 1 (a), o f the Merchant Shipping 
A c t 1894, B ritish  ships are divided in to  classes 
w ith regard to the services in  which they are 
employed, and to the nature and duration of the 
voyage, and to the number of persons carried. 
The rule applying to steamships not certified to 
carry passengers and employed solely in  the 
coasting trade is as follows :

L ife -S a v in g  A p p lia n o e s  E u le s — D iv is io n  D ,  c lass 3.—  
S team sh ips n o t c e r t if ie d  to  c a r ry  passengers, and  
e m p loyed  so le ly  in  th e  co a s tin g  tra d e , (a) S h ips  o f th is  
class s h a ll c a r ry  one b o a t o f sec tions  (A ) , (B ), o r  (C ), 
so f i t te d  th a t  i t  can be re a d ily  p u t  o u t o n  e ith e r  s ide o f 
th e  s h ip , and  a m p ly  s u ffic ie n t to  c a r ry  a l l  th e  persons 
on  b oa rd . (b) T h e y  s h a ll c a r ry  tw o  a p p ro ve d  l i f e  
buoys, (c) T h e y  s h a ll c a r ry  l ife -b e lts ,  so th a t  th e re  
m a y  be one fo r  each person  on  b o a rd  th e  sh ip .

The Merchant Shipping A c t 1894 also pro
vides :

Sect. 428. I t  s h a ll be th e  d u ty  o f th e  o w n e r and  
m a s te r o f e v e ry  B r i t is h  sh ip  to  see th a t  h is  Bhip is  
p ro v id e d , in  accordance  w it h  th e  ru le s  fo r  life -s a v in g  
app liances , w ith  such o f those  a pp liances as, h a v in g  
re g a rd  to  th e  n a tu re  o f th e  se rv ice  on w h io h  th e  sh ip  is
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e m ployed , and  th e  avo idance  o f undue  in c u m b ra n c e  o f 
th e  sh ip ’ s deck, a re  heist ada p te d  fo r  se c u rin g  th e  s a fe ty  
o f h e r c re w  and  passengers.

Sect. 430 (1 ). I n  th e  case o f a n y  s h ip — (a) I f  th e  sh ip  
is  re q u ire d  b y  th e  ru le s  fo r  l ife -s a v in g  app liances to  be 
p ro v id e d  w ith  such app liances and  proceeds on  a n y  
voyage  o r e xcu rs io n  w ith o u t  b e in g  so p ro v id e d  in  a cco rd 
ance w ith  th e  ru le s  a p p lica b le  to  th e  s h ip  ; o r  (6) i f  any  
o f th e  a pp liances  w ith  w h ic h  th e  s h ip  is  so p ro v id e d  
aro lo s t o r  rend e re d  u n f it  fo r  se rv ice  in  th e  course o f 
th e  voyage  o r excu rs io n  th ro u g h  th e  w i l f u l  f a u lt  o r  
neg ligence  o f th e  o w n e r o r m a s te r ; o r  (c) i f  th e  m a s te r 
w i l f u l ly  n e g le c ts  to  rep lace  o r re p a ir  on th e  f i r s t  o p p o r
t u n i t y  a n y  such a pp lian ce s  lo s t  o r  in ju re d  in  th e  course 
o f th e  voyage  o r e xcu rs io n  ; o r  (d ) i f  such a pp liances 
a re  n o t  k e p t  so as to  be a t  a l l  t im e s  f i t  and  re ad y  
fo r  use ; th e n  th e  o w n e r o f th e  sh ip  ( i f  in  fa u lt )  s h a ll 
fo r  each offence be lia b le  to  a  fine  n o t  exceed ing  one 
h u n d re d  pounds, and  th e  m a s te r o f  th e  sh ip  ( i f  in  fa u lt )  
s h a ll fo r  each offence be  lia b le  to  a  fin e  n o t exceed ing  
f i f t y  pounds. (2) N o th in g  in  th e  fo re g o in g  enactm ents  
w it h  re spe c t to  life -s a v in g  app liances s h a ll p re v e n t a n y  
person  fro m  b e in g  lia b le  u n d e r a n y  o th e r  p ro v is io n  o f 
th is  A c t  o r o th e rw is e  to  a n y  o th e r  o r  h ig h e r fine  o r 
p u n is h m e n t th a n  is  p ro v id e d  b y  those  enac tm en ts , 
p ro v id e d  th a t  a person  s h a ll n o t be pun ish ed  tw ic e  fo r  
th e  same offence.

I t  was contended by counsel fo r the respondent:
(a) That there was no evidence tha t the steamship 
S w ift  “  proceeded on a voyage,”  w ith in  the mean
ing of the 430th section of the A c t; (6) that on a 
true construction of the Life-Saving Appliances 
Rules, read in  conjunction w ith  the sections of 
the A c t under which they were made, i t  was 
only required tha t there should be one life-belt 
provided fo r every member of the crew and 
passengers, and tha t there was no evidence tha t 
those on board other than the crew were passen
gers; (c) tha t no offence under the A c t was 
established, because (1) the said persons were not 
passengers, and (2) the tr ip  was not a voyage.

I t  was contended by counsel fo r the appe llan t: 
a) That i f  there were any ambiguity in  the word

ing  of the sections of the Act, tha t section which 
comes last should prevail, and the rules have had 
given to them by the A c t itse lf the force of the 
A c t; (ft) tha t the rules definitely enjoin tha t 
there shall be provided and carried a life-belt fo r 
every person on board, whether passengers or 
crew, and that, even i f  i t  were material to  consider 
the status of the persons on board the S w ift , they 
were “  passengers ”  w ith in  the meaning of the 
428th section of the Merchant Shipping Act 1894; 
(c) tha t the steamship S w ift  on the 15th Ju ly  
1908 “  proceeded on a voyage,”  w ith in  the meaning 
of the 430th section, when she cast off from  the 
pier-head.

A fte r both counsel had addressed the court, 
counsel fo r the respondent, in  reply to a question 
by one of the magistrates, said that fo r the 
purposes of his argument the justices m ight 
take i t  tha t the steamship S w ift  was proceeding 
to the steamship H u ro n .

The attention of the justices was called to the 
cases of M a yo r, &c., o f  S o u thpo rt v. M o rr is  (68
L . T. Rep. 221; (1893) 1 Q. B. 359) and Hedges v. 
H ooker (60 L . T. Rep. 822; 6 Asp. M. C. 386).

The opinion of the justices on hearing the 
evidence was tha t upon a true construction of 
sects. 427,428, and 430 of the Merchant Shipping 
A c t 1894, and the Life-Saving Appliances Rules 
made in  pursuance thereof, the steamship S w ift  
was on the 15th Ju ly  1908 on leaving the dock

[K.B. Div.

pier-head provided w ith  sufficient life-saving 
appliances, having regard to the nature of the 
services in  which she was then engaged ; tha t the 
twenty two men, the captain and chief engineer 
of the steamship H u ro n , two women and one 
child, then on board the S w ift, were neither 
passengers nor members of her crew, and tha t 
therefore i t  was not required tha t the vessel should 
be provided with a greater number of life-belts 
than was sufficient fo r her crew—namely, seven; 
tha t the steamship S w ift  did not then proceed on 
a voyage or excursion w ith in  the meaning of 
sect. 430 of the Merchant Shipping A ct 1894; and 
they therefore dismissed the case.

The question fo r the opinion of the court was 
whether upon the above statement of facts the 
justices came to a correct determination and 
decision in  point of law.

Sect. 4 of the Merchant Shipping A ct 1906 
(6 Edw. 7, c. 48) provides :

Sects. 427 to  431 o f th e  p r in c ip a l A o t  [ th e  A c t  o f 
1 89 4 ] re la t in g  to  l ife -s a v in g  app liances s h a ll, a f te r  th e  
a pp o in te d  d ay , a p p ly  to  a l l  fo re ig n  sh ips  w h ile  th e y  are 
w ith in  a n y  p o r t  o f th e  U n ite d  K in g d o m  as th e y  a p p ly  to  
B r i t is h  sh ips : P ro v id e d  th a t  H is  M a je s ty  m a y  b y  O rd e r 
in  C o u n c il d ire c t th a t  these  p ro v is io n s  s h a ll n o t a p p ly  
to  a n y  sh ip  o f a fo re ig n  c o u n try  in  w h ic h  th e  p ro v is io n s  

• i n  fo rc e  re la t in g  to  l ife -s a v in g  app lian ce s  a ppea r to  H is  
M a je s ty  to  be as e ffe c tiv e  as th e  p ro v is io n s  o f P a r t  5 o f 
th e  p r in c ip a l A c t ,  on  p ro o f th a t  those  p ro v is io n s  are 
c o m p lied  w ith  in  th e  case o f t h a t  sh ip .

Sir S am ue l T . E vans (S.-G.) (B . W . G inshurg  
and B o w la tt w ith him) fo r the appellant.—The 
Board of Trade consider the point an im portant 
one from the public point of view, and the Board 
say that, in  accordance w ith the rules, the S w ift  
ought to have had one life-belt fo r every person 
on board—in  all, th irty -fo u r life-belts. The S w ift  
was a steamship of some size, and apparently 
belonged to persons who were the consignees of a 
cargo which was being brought to K in g ’s Lynn 
by the H u ro n , and the S w ift , besides her own 
crew, was carrying several persons to lighten the 
H u ro n . Sect. 427 gives power to make these 
rules. I t  is not suggested tha t they are u lt ra  vires, 
but i t  is said tha t they do not apply. Sect. 430 is 
the im portant section. We submit tha t the ship 
was required to have a life -be lt fo r every person 
on board, and, further, tha t she “  proceeded on a 
voyage or excursion”  w ithout having these appli
ances, and tha t therefore the master was liable 
to a penalty. The rule expressly requires this 
class of ship to carry life-belts so tha t there may 
be one fo r each person On board. I t  cannot be 
contended tha t “  each person on board ”  means 
“  each passenger on board.”  The rule fo r steam
ships having passenger certificates is the same 
as to life-belts. They are [division A, class 3 
( . /) ] to carry approved life-belts “ so tha t 
there may be at least one fo r each person on 
board the ship.”  That means fo r everybody on 
board the ship, whether they are crew, or passen
gers, or any other persons. The life-belts are not 
lim ited to crew and passengers. D ivision A, 
class 4, contains the rule fo r foreign-going steam
ships not certified to carry passengers. They are 
to carry—under heading (6)—approved life-belts 
so tha t there may be one “  fo r each person carried 
on board the ship.”  Then there are rules fo r 
emigrant foreign-going steamers, and fo r steam
ships not certified to carry passengers p ly ing

G k n o c h io  (app.) v. St e w a r d  (resp.).
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anywhere w ith in  the home trade lim its, where 
there must be at least one life-belt “  fo r each 
person carried on board the ship.”  In  a ll these 
rules, although in  the case of passenger steamers 
there are various appliances in  the way of buoys 
and life-belts, in  the case of a ll vessels they 
require tha t a life-belt fo r each person on board 
should be provided. The word “  person ”  has 
been advisedly used, so tha t whenever there are 
any number of persons on board, tha t ship shall 
have a life-belt fo r each person. Sometimes the 
words are “  fo r each person on board,”  and some
times “  fo r each person carried on board ” ; but 
the d istinction is not as to whether the ship 
carries passengers or not, as in  some cases of 
passenger ships the word “  carried ”  is le ft out. 
The rule is perfectly clear, and i t  is not suggested 
that i t  is one which the Board of Trade were not 
entitled to make, and i t  is not necessary to refer 
to decisions upon other Acts, or other parts of 
th is Act, as to who is a “  passenger ”  and who is 
not. Secondly, the vessel was “  proceeding on a 
voyage or excursion.”  Those words in  sect. 430 
are of the widest possible kind, and i f  she was 
not so proceeding i t  is impossible to say what she 
was doing.

H o rrid g e , K .C . (E . A . H a rne y  w ith  him) fo r the 
respondent.— W hat the A ct means is tha t there 
is a duty on the part of the shipowner to make 
provision fo r the safety of the crew and passen
gers. I t  is in  the nature of a permanent provision, 
and has to be made before the ship sails and w ith 
regard to future use. The shipowner cannot get 
a life-belt because an extra person comes on 
board. I t  is an appliance which has to be certified 
by the Board of Trade as an appliance to be 
carried. I f  the ship is a passenger ship, then 
i t  has a passenger certificate to carry so many 
passengers, and i f  the ship carries more than the 
certified number, the owner is liable to be pro
ceeded against. In  tha t case he knows how many 
life-belts to provide, namely, fo r the crew, and 
passengers. I f  the ship does not carry passengers, 
[hen he must have life-belts fo r a ll the crew, and 
i f  he takes passengers he may be summoned fo r 
taking passengers w ithout a licence. The 
obligation upon the shipowner does not, under 
these sections, having regard to the authorities, 
impose any duty on him to provide life-belts 
except to those classes of persons. These twenty- 
seven persons were neither crew nor passengers. 
I t  is true they were on board, bu t they were not 
“  persons on board ”  w ith in  the section. Those 
words must be construed in  conjunction w ith the 
word “  carry,”  and these persons were not 
“  carried ”  w ith in  the meaning of sect. 427, which 
gives power to make rules w ith regard to the 
number of persons “  carried.”  I t  means carried 
under some contract or obligation to carry. 
Sect. 428 makes tha t clear. I t  imposes on the 
shipowner the duty of providing such appliances 
as “  are best adapted fo r securing the safety of 
ber crew and passengers.”  The obligation there
fore is to  provide appliances fo r the crew and 
passengers. I f  the rules are to be taken lite ra lly, 
these persons were persons on board; but they 
were not persons carried on board,”  and 
‘ persons on board ”  and “  persons carried on 

board ”  are used indiscrim inately. I f  persons 
come on board as mere volunteers to whom the 
shipowner owes no duty, then there is no duty on 
nim to provide these appliances. The question

arose in  1884 in  Ire land in  the case of Beg. v. 
D iv is io n a l Justices o f  D u b lin  (15 Cox C. C. 379), 
in  which O’Brien, J. delivered a dissenting 
judgm ent in  which he held tha t the meaning of 
“  carry ”  in  th is connection was a carrying fo r 
profit, and tha t the idea of hire was always in 
cluded in  it.  He sa id : “  Persons who are on 
board a ship by permission are not carried in a 
legal sense; they are not passengers; they are 
licensees.”  That case was under the Merchant 
Shipping A ct of 1854, but the same words are 
used in  the same class of sections in  the A c t of 
1894 w ith respect to persons carried. He held 
tha t every person on board was not necessarily 
carried on board in  a legal sense. The judgment 
of O’Brien, J. in  tha t case was followed in  1889 
by Lord Coleridge, C.J. in  Hedges v. Hooher 
(60 L . T . Rep. 822 ; 6 Asp. M. C. 386). Further, 
the question whether the ship was proceeding on a 
voyage or excursion was a question fo r the 
justices. The charge here was fo r proceeding to 
sea, not fo r proceeding on a voyage or excursion, 
and the case finds tha t the vessel was s till w ithin 
the port. In  the case of Hedges v. Hooher (u b i sup.) 
the section under which the summons was taken 
out contained the same words, and the court 
held tha t the vessel was not p ly ing or proceeding 
to sea. The facts as to the character of the 
harbour, what the vessel was going to do, and 
whether i t  was w ith in  the lim its  of the port, were 
a ll matters fo r the justices in  determining 
whether the vessel was proceeding on an excursion 
or a voyage, and they found that she did not 
proceed on either. B y  the Merchant Shipping 
A c t 1906 these rules are now extended to foreign 
ships tha t come to th is country.

Lord A lv e r s t o n e , C.J.—In  my judgment the 
magistrates ought to have convicted in  th is case.
I  w ill say a few words about the decisions under 
the Merchant Shipping A c t of 1854, which, I  
th ink, have no real application in  th is case ; but, 
even i f  they had, they are clearly distinguishable. 
This present legislation under the Merchant 
Shipping A c t of 1894, beginning at sect. 427, is 
really a re-enactment, not of anything in  the 
Merchant Shipping A c t 1854, but of the pro
visions of the Merchant Shipping (Life-Savmg 
Appliances) A c t 1888, which was “ an A ct to 
amend the law w ith  respect to the appliances to 
be carried by B ritish  merchant ships fo r saving 
life  at sea.”  I  w ill say nothing about foreign 
ships. We w ill deal w ith tha t question when i t  
arises. The ship in  the present case was a B ritish  
ship. Sect. 3 of tha t A c t of 1888 gave the Board 
of Trade power to make rules as to life-saving 
appliances; and sect. 4 provided tha t i f  a ship 
proceeded to sea except in  accordance w ith those 
rules there should be certain penalties incurred. 
Therefore, although we may be guided by any 
decisions under the A c t of 1854, which la id down 
some principle, the im portant question is, what is 
the meaning of the rules made under the A ct of 
1894. The framers of these rules have, in  my 
opinion, obviously known of these previous deci
sions. There was a decision in  the year 1884, in  
Ireland, in  which the m ajority  of the court held 
in  Beg. v. D iv is io n a l Ju s tice s  o f D u b lin  (sup.) that 
where the owner of a tug-steamer took out on the 
vessel a number of persons not fo r payment, but 
gratuitously, to  see fireworks, he ought to have 
had pu t up a duplicate of a passenger certificate 
in  some conspicuous part of the ship. That
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was not followed by Lord  Coleridge, C.J. in  
Hedges v. H ooker (sup.), who decided tha t 
where a number of persons who had not paid 
anything had gone on a vessel from  Ipswich on a 
tr ip  down the river Orwell to go to Felixstowe, 
and had returned to Ipswich in  the evening w ith 
the party on board, tha t steamship was not a 
“  passenger steamship ”  w ith in  the meaning of 
sects. 303 and 318 of the Merchant Shipping Act 
1854. The whole point of those decisions under 
tha t A c t was whether the ship was a passenger 
ship or not. Counsel fo r the respondent has 
pointed out tha t a ship may become a passenger 
ship fo r the purpose of being summoned and 
made liable to certain penalties i f  she carried 
more than twelve persons, but the decisions were 
only tha t the vessel was not a passenger steam
ship. In  my opinion, those decisions have nothing 
to do w ith  the construction of these particular 
rules.

These rules subdivided — as is contemplated , 
by sect. 427 of the A c t of 1894—B ritish  ships / 
in to  classes. Therefore these rules have been 
framed w ith  very great eare, having regard to 
tha t provision. F irs t come steamships carrying 
emigrant passengers; then come rules fo r steam
ships having passenger certificates. Those are 
division A . B u t then there are a number of special 
provisions w ith regard to vessels tha t carry 
passengers obviously as passenger ships. Then 
there are rules w ith regard to foreign-going ships 
carrying passengers, and there are rules as to 
steamships not certified to carry passengers, 
p lying anywhere w ith in  the home trade lim its. 
Then comes division D, w ith several classes in  it, 
and among them the rules as to the class said to 
be infringed in  this case. D ivision D, class 3, 
provides: “  Steamships not certified to carry 
passengers and, employed solely in  the coasting 
trade. . . . ( c )  They shall carry life-belts so 
tha t there may be one fo r each person on board 
the ship.”  Counsel fo r the respondent is obliged 
to say tha t tha t either means each passenger on 
board under the passenger rules, or i t  means each 
member of the crew on board, because these are 
persons whom the owner w ill know are going on 
the ship. He declined to give to the words “  per
sons on board ”  the ir natural meaning. I  cannot 
see any reason why, when the Board of Trade have 
departed from the expression “  passenger,”  which 
they thoroughly well understood, and have 
departed from  the expression “  crew,”  which, 
of course, they equally well thoroughly under
stood, we are not to read the words in  the ir 
plain meaning—one life-belt fo r each person. I  
cannot help th ink ing  that there was a reason fo r 
adopting the words “  person on board,”  because 
i f  we look at “ steam launches”  lower down in 
clause 6, i t  says tha t steam launches proceeding 
fo r a short distance to sea are not to carry boats, 
bu t shall carry life-belts so tha t there may be one 
fo r each person on board. I  can imagine a 
number of cases in  which people on board a steam 
launch are not passengers on board in  the technical 
sense of the word, and are certainly not the crew, 
and yet, so fa r as I  read those rules, i t  is intended 
to provide that, unless there are substitutional or 
perhaps additional protections beyond one life 
belt fo r each person, the general rule is tha t there 
shall be one life-belt fo r each person. I  can see 
no reason why the words “  one life -be lt fo r each 
person on board ”  should not be so construed.

Counsel fo r the respondent has pressed upon us 
tha t th is is very hard upon the owner of the ship, 
because he w ill have to provide extra life-belts 
every time he takes people on board, but tha t 
obligation is not applicable to the facts of 
th is case. He was sending out people to lighten 
a vessel. He could send them out by passenger 
steamer or by this kind of steamer. I t  seems to 
me i f  he chooses to send them out by th is k ind of 
steamer there is no reason why he should not 
provide a life-belt fo r each person, and in  the 
interests of safety I  do not th ink  tha t the narrow 
construction contended fo r by the respondent 
should be put upon these words. In  my opinion 
the Board of Trade have advisedly adopted the 
words “  each person on board ”  to get r id  of any 
difficu lty about passengers or crew, and I  th ink, 
therefore, tha t th is appeal should be allowed and 
tha t there ought to be a conviction.

B ig h a m , J.—I  agree. I  th ink  the provisions 
of the A c t of Parliament and of the rules are 
quite clear. B y  sect. 427 of the A c t o f 1894, the 
Board o f Trade may make rules w ith  respect, 
amongst other things, to the arranging of B ritish  
sh;ps in to  classes, having regard to the services 
in  which they are employed and to the number of 
persons carried, and further, w ith  regard to the 
number of life-belts to be carried by B ritish  ships, 
according to the class in  which they are arranged. 
The Board of Trade made rules and classed B ritish  
ships in  a number of classes and divisions from A  
to E, and each division was subdivided in to  a 
number of classes. This particular steamer, the 
S w ift, came under division D, class 3, as a steamer 
not certified to carry passengers and employed 
solely in  the coasting trade, and that rule provides, 
in  the plainest possible terms, tha t such vessels 
shall carry life-belts so tha t there may be one fo r 
each person on board the ship. In  th is case i t  is 
admitted tha t there were twenty-seven people on 
board th is ship beyond the crew, which consisted 
of seven. I t  is not sensible, in  my opinion, to say 
tha t they were not on board this ship. I f  they 
were not on board the ship where were they ? 
They were on board the ship, and i t  is useless to 
try  to  explain tha t away. By sect. 428 i t  is pro
vided tha t the master of the ship is to  see that 
his ship is provided in  accordance w ith the rules 
w ith  life-saving appliances. He did not, in  th is 
case, see tha t his ship was so provided, as is 
required by division D , class 3. There is only 
one other point taken—namely, tha t th is vessel 
did not “ proceed on any voyage or excursion,”  
w ith in  the meaning of sect. 430, and therefore 
does not come w ith in  the provisions made by the 
A ct of Parliament. Counsel fo r the respondent 
was quite unable to te ll us on what she did 
proceed i f  she did not proceed on a voyage w ith in 
the meaning of the section. Therefore I  th ink 
the magistrates were wrong in  this case.

W a l t o n , J .—I t  is not contended tha t the rule 
or regulation contained in  division D , class 3, is 
u lt ra  v ires. I t  is admitted tha t i t  is a perfectly 
good rule or regulation under the statute, and, 
tha t being so, the only question is what is the 
meaning of the words “  each person on board the 
ship.”  M y opinion is tha t “  each person on board 
the ship ”  means each person who is on board the 
ship. I  cannot deal w ith  i t  in  any other way. 
The other point is whether th is ship proceeded on 

I a voyage or excursion. Whether i t  ought to be
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called a voyage or excursion I  do no t know, bu t 
i f  i t  was not one i t  certainly was the other. I  
th ink  th is appeal should be allowed.

A ppea l allowed. Cass re m itte d  to the jus tices  
w ith  a d ire c tio n  to conv ic t•

Solicitor fo r the appellant, S o lic ito r  to the 
B o a rd  o f  T rade.

Solicitors fo r the respondent, Lowless and Co.

Feb. 17,18, and  19,1909.
(Before B r a t , J .)

R o s in  a n d  T u r p e n t in e  I m p o r t  Co m p a n y  
L im it e d  v . B. J acob a n d  Sons L im it e d , (a)

L ig h te rm e n— C on trac t—“  Reasonable p recau tions ”  
— E xe m p tio n  f  o r “  an y  loss o r damage, in c lu d in g  
negligence, w h ich  can be covered by insurance  
— Negligence and  l ia b i l i t y  o f  ligh te rm en .

The defendants agreed to lig h te r  goods on the 
term s o f  the fo llo w in g  clause p r in te d  on th e ir  
invoices and  m em oranda : “  The rates charged by
B . Jacob a n d  Sons L im ite d  are f o r  conveyance 
on ly , and  every reasonable p re ca u tio n  is  taken  
f o r  the safety o f  the goods w h ils t in  c ra ft  j  they  
w i l l  n o t be lia b le  f o r  an y  loss o r damage, in c lu d -  
in g  negligence, w h ich  can be covered by in s u r-  
ance, and  the sh ippe r in  ta lc ing  ou t the p o lic y  
should  effect same ‘ w ith o u t recourse to lig h te r 
m an,’ as B . Jacob and  Sons L im ite d  do no t 
accept re sp o n s ib ility  f o r  insu ra b le  risks.

The learned  ju d g e  fo u n d  th a t p o rtio n s  o f  the 
goods were damaged th rough  the absence o f 
reasonable precautions on the p a r t  o f  the defen
dan ts  to p reven t negligence w h ich  occasioned the 
damage.

H e ld , th a t  as the term s upon w h ich  the goods were 
lig h te re d  were ambiguous, and  m ig h t reasonably 
be read  by shippers as an  express p rom ise  
th a t every reasonable p re ca u tio n  w o u ld  be 
taken, they d id  n o t exempt the defendants f r o m  
l ia b i l i t y .

Co m m e r c ia l  l is t . . . . .  ...
Action tried before Bray, J. s itting  w ithout a 

jury.
The p la in tiffs ’ claim was fo r damages fo r 

defendants’ breach of contract or breach of duty 
as lightermen. „

In  June 1907 the pla intiffs were the owners ol 
1000 barrels of rosin on board the steamship 
ASolus, a t West Woolwich Buoys. The defen
dants, who were lightermen, agreed to tranship 
the cargo from  the ABolus to a steamer bound 
fo r Newcastle. The p la in tiffs placed 565 barrels 
in  a ligh te r which was moored a t some buoys off 
Deptford, and while at her moorings the ligh ter 
was sunk at n igh t by collision w ith a steamer, and 
the barrels in  question were either lost or 
damaged.

The pla intiffs, by the ir statement of claim, 
alleged tha t the defendants were lightermen and 
common carriers, and tha t i t  was the ir duty^to 
deliver the goods in  the like order and condition 
m which they had received them.

The defendants pleaded tha t they lightered 
goods on the terms of the follow ing clause, which 
was printed on the ir invoices and memoranda: 

The rates charged by B . Jacob and Sons L im ite d  
8>re fo r  conveyance on ly , and every reasonable p recaution

(o) Beported by L eonard O. T homas, Esq., Barrister-at-Law.

is  taken fo r the safe ty o f goods w h ils t in  o r a f t ; they 
w i l l  no t be lia b le  fo r any loss o r damage, ino ind ing  
negligence, w h ioh  can be covered by  insurance, and the 
shipper in  ta k in g  ou t po licy  should effect same “  w ith 
ou t recourse to  ligh te rm an ,”  as B . Jacob and Sons 
L im ite d  do no t accept respons ib ility  fo r insurable 
risks.

The pla intiffs replied tha t i f  the goods were 
carried on the terms alleged the damage ana 
loss were caused by the defendants or their 
servants negligently and in  breach of the contract 
fa iling  to take reasonable _ precautions fo r the 
safety of the goods w hilst in  craft, as the craft 
was improperly and in  breach of art. 30_ of the 
Thames By-laws 1898, le ft moored at n igh t at 
moorings other than the usual barge moorings 
and w ithout the proper lights and appliances. 
They f  urther alleged tha t in  these circumstances 
the barge was unsea worthy, and tha t by reason of 
mooring where she did she had deviated from  her 
voyage, and the defendants were therefore not 
entitled to re ly on the exceptions in  the con
tract.

S cru tton , K.G. and D aw son M i l le r  fo r the 
p la intiffs.—The defendants had been gu ilty  ot 
negligence, and the clause upon which they 
relied did not exempt them from  lia b ility  to r
negligence:

Price  v . U n io n  Lighterage Com pany, 9 Asp. M a r. 
La w  Gas. 398 ; 88 L . T . Rep. 428 ; 89 L . T . 
R,nn. 731 : (19031 1 K . B . 750: (1904) 1 K . B .
412.

B ailhache , K .C . and Leek fo r the defendants.— 
The exceptions in  their clause afforded the defen
dants protection. In  P ric e  v. U nion  L igh te rage  
Com pany (sup.) i t  was held tha t although negli
gence was a loss commonly covered by insurance, 
as i t  was not expressly mentioned, the carrier was 
liable. There was no negligence on the part of 
the defendants by leaving the barge unattended :

Thomas v . B row n, 4 Comm. Cas. 186.

The two portions of the protecting clause are 
not inconsistent. The firs t part states tha t they 
would take a ll reasonable precautions, and the 
second tha t they would not be liable fo r loss or 
damage, including negligence, which could be 
covered by insurance. The words “  including 
negligence”  distinguish the present case fro in  
P ric e  v. U n ion  L igh te rage  Com pany (sup.).

S c ru tto n , K.C. in  re p ly —A  shipowner was 
under a duty to provide a seaworthy ship and to 
exercise reasonable care. I f  he wished to exempt 
himself from  these duties he must do so in  clear 
and unambiguous terms. I f  words are used 
which may be misleading, or are inconsistent or 
even ambiguous, as in  th is case, the defendants 
are not protected:

E lders lie  Steamship Company v . B orth w ick , 
10 Asp. M a r. La w  Gas. 24 ; 92 L . T . Rep. 274 ; 
(1905) A . C. 93 ;

Nelson L in e  L im ite d  v . James Nelson and Sons, 10 
Asp. M a r. Law  Gas. 5 8 1 ; 97 L . T . Rep. 812 ; 
(1908) A . C. 16.

B r a t , J., after holding tha t there had been 
negligence on the part of the defendants which 
caused the damage, said :—That brings me to the 
question of the true reading of the clause m  the 
defendants’ invoice upon which they rely. I t  is a 
most difficu lt question. I t  has been clearly laid
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down tha t in  these matters, i f  the clause is 
ambiguous, i t  is no protection. I  have to see 
therefore whether this clause is ambiguous or 
not. The language of the clause is the language 
of the defendants, and the question is how would 
a shipper construe it.  The defendants pu t in  the 
firs t branch of the clause words which otherwise 
would have been implied, “  and every reasonable 
precaution is taken fo r the safety of goods w hilst 
in  craft.”  That amounts to an express promise 
tha t reasonable precaution is to be taken fo r the 
safety of the goods. Then the clause continues, 
not saying “  but notwithstanding this,”  bu t say
ing tha t the defendants “  w ill not be liable fo r 
any loss or damage,”  &c. I t  has been contended 
tha t these words take away or l im it the construc
tion of the words tha t “  every reasonable precau
tion is taken fo r the safety of the goods whilst in  
craft.”  I t  seems to me, on the other hand, tha t 
the second part of the clause destroys the firs t 
part, because i t  is conceded tha t every negligence 
of the owners and every one else can be covered 
by insurance. How am I  to deal w ith this clause 
when I  find express words, which are not usual, 
inserted, followed by the words “  they w ill not be 
liable fo r any loss or damage, including negli
gence,”  &c. ? There are two inconsistent parts of 
the clause. One possible construction is that 
the clause must be read as i f  i t  said “  Every 
reasonable precaution is taken fo r the safety of 
the goods whilst in  craft, but notwithstanding 
th is they w ill not be liable fo r any loss or damage, 
including negligence, which can be covered by 
insurance.”  That involves, however, pu tting  
words in. I f  the words “  but notwithstanding ”  
had in  fact been inserted between the two parts of 
the clause, I  should have been in  favour of the 
defendants, but, as, I  have said, those words do 
not occur. Another possible reading is tha t the 
firs t pa rt of the clause is to be taken as meaning 
that every reasonable precaution w ill be taken by 
the defendants, and tha t the second part of the 
clause exempts them from  the negligence of any 
one except themselves. I  feel myself in  the same 
position as the House of Lords was in  in  the two 
cases that have been cited. I  can come to no 
other conclusion bu t tha t th is is an ambiguous 
document which m ight quite reasonably be read 
by shippers as an express promise tha t every 
reasonable precaution w ill be taken and tha t the 
defendants w ill be liable i f  such precautions are 
not taken. I  therefore come to the conclusion 
tha t the defendants are responsible. They 
have themselves to blame; they deliberately pu t 
these words in, and they must take the conse
quences. There w ill be judgm ent fo r the 
plaintiffs.

Solicitors fo r the pla intiffs, W ill ia m  A . C rum p  
and Son.

Solicitors fo r the defendants, B a lla n ty n e ,  
M c N a ir ,  and C liffo rd .

Feb. 19 and M a rc h  5, 1909.
(Before B r a y , J.)

R e d e r ia k t ie s e l s k a b e t  “  Su p e r io r  ”  v.
D e w a r  a n d  W e b b . (a )

C h a rte r-p a rty —L ie n — Dead F re ig h t— D em urrage  
— Charges.

A  c h a rte r-p a rty  p ro v id e d  th a t “  the oivner o r  
m aster o f  the vessel s h a ll have an  absolute lie n  
and  charge upon the cargo an d  goods laden  on 
board  f o r  the recovery an d  p a ym e n t o f  a l l  
f re ig h t ,  dem urrage , and  a l l  o ther charges w h a t
soever,”  an d  th a t dem urrage a t a ce rta in  ra te  
should be p a id  “  day by day as f a l l in g  due.”  

H e ld , th a t the f i r s t  clause cou ld  no t be construed  
as co n fe rr in g  a lie n  f o r  dead fre ig h t ,  a nd  th a t  
the c h a rte r-p a rty  gave a lie n  f o r  dem urrage a t 
the p o r t  o f load ing .

Semble, th a t “  charges ”  means sums p a id  in  
connection w ith  the perfo rm ance of du ties  w h ich  
the sh ip  has to p e rfo rm  in  loa d in g  the cargo, and  
no t necessarily charges spec ifica lly  m entioned in  
the ch a rte r-p a rty .

Gardner v. Trechmann (1884,15 Q. B . D iv . 154; 5 
Asp. M a r .  L a w  Cas. 558; 53 L .  T. Bep. 0 . S. 
267) and  Pederson v. Lotinga (1857, 28 L .  T. 
Bep. 0 . S. 267) d is tingu ished .

C o m m e r c ia l  l is t .
Action tried before Bray, J. s itting  w ithout a

ju ry -
The pla intiffs were the owners of the steamship 

S u p e rio r, and the defendants were b ill o f lading 
holders.

The p la intiffs claimed a declaration tha t they 
were entitled to a lien fo r certain sums in  respect 
of dead fre ight, demurrage, charges, and pay
ment therefor, under a charter-party dated the 
27th Peb. 1907 by which the vessel was chartered 
to Messrs. W illenz and Co. The material parts 
of the charter-party were as follows :

Clause 1 provided th a t the  S uperio r was to  proceed 
to  a safe loading-place in  the  p o rt o f Buenos A yres and 
there load a fu l l  and complete cargo o f wheat and (or) 
linseed in  bags, and de live r the cargo a t a safe p o rt in  
the U n ited  K ingdom  o r C ontinent between Bordeaux 
and H am burg , as per b ills  o f lad ing , on being pa id 
fre ig h t as fo llow s : Clause 2. 15s. 6d. per ton  o f 22401b. 
E ng lish  gross w e igh t delivered. Clause 4. Should the 
vessel be ordered to  a d ire c t p o rt w ith in  the lim its  on 
signing b il ls  o f lad ing  fre ig h t to  be reduced by Is . per 
ton. Clause 5. The fre ig h t sha ll be pa id  as fo llow s—  
v iz ., suffic ient cash fo r  sh ip ’s use ( i f  required by  the 
master) to  be supplied on account of fre ig h t a t p o rt o f 
load ing no t exceeding one-th ird  p a rt subject to  7 |  per 
cent, commission to  cover a ll charges, and the  balance 
o f fre ig h t on the  r ig h t and tru e  de live ry  o f the  cargo 
in  cash w ith o u t discount. Clause 9. Charterers have 
the  op tion  o f sh ipp ing o ther la w fu l merchandise, in  
w h ich  case fre ig h t to  be pa id  on the  vessel’s dead w eigh t 
capacity fo r  w heat o r maize in  bags on th is  voyage a t 
the  rates above agreed on fo r  heavy g ra in  ; b u t ship no t 
to  earn more fre ig h t tha n  she w ould  i f  loaded w ith  a 
fu l l  cargo o f wheat and (or) maize in  bags. A l l  ex tra  
expenses fo r load ing such merchandise over heavy gra in  
to  be pa id  b y  the  charterers. Clause 12. T h ir ty - f iv e  
ru nn ing  days (Sundays and ho lidays, strikes excepted) to  
be a llow ed the  said charterers ( i f  the  ship be no t 
sooner dispatched) fo r  load ing and the discharge to  be 
affected accord ing to  the  custom o f the  po rt. La y  
days to  commence the day a fte r the m aster has given 
w r it te n  notice th a t h is  vessel is discharged and ready to

(a) Reported by L eonard 0 . T homas, Eaq., Barrister-a t-Law .
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receive or discharge the cargo. Clause 13. Should the 
vessel be deta ined by charterers or th e ir  agents over and 
above the said la y in g  days demurrage sha ll be pa id to  
said m aster a t the ra te  o f fonrpence per ne t reg is te r 
ton  fo r each and e very day’s detention a fte rw ards, to  be 
paid day by  day as fa ll in g  due. Clause 16. W harfage 
dues, i f  any, fo r  load ing to  be fo r account o f the 
charterers. Clause 19. The owner o r m aster o f the 
vessel sha ll have an absolute lien  and charge upon the 
cargo and goods laden on board fo r the recovery and 
Payment o f a l l  fre ig h t, demurrage, and a l l  o ther charges 
whatsoever. Clause 23. F ive  per cent, brokerage is  due 
hy the  ship on the above fre ig h t, dead fre ig h t, and 
demurrage ship lo s t or no t los t, cancelled or no t 
cancelled, on s ign ing th is  cha rte r-pa rty . . .

B y the ir statement of claim the p la intiffs 
alleged tha t w ritten notice to the effect tha t the 
vessel was ready to load was given on the 
23rd A p ril 1907, and that, making an allowance 
fo r Sundays and holidays, the lay days expired 
on the 7th June ; tha t the vessel was not dis
patched by the charterers from  Buenos Ayres 
u n til the 15th Ju ly, being th irty -e igh t days on 
demurrage, fo r which the p la in tiffs claimed 
7911. 19s. 8d. They also alleged tha t on the 
6th Ju ly , when only 617 tons had been loaded, 
leaving space fo r 1263 tons, the master proceeded 
to sea in  accordance w ith  the request of the 
charterers; and tha t in  these circumstances 
fre igh t was payable on the dead-weight capacity 
° f  the vessel, on which, after crediting fo r the 
b ill o f lading fre igh t already paid, they were s till 
entitled to 9151. 13s. 6d., or alternatively tha t 
they were entitled to the same amount as dead 
fre ight or the amount of the expense of acting 
upon the request of the charterers. They 
also claimed 2551. 12s. in  respect of wharfage 
dues, towage, pilotage, &c., which they alleged 
they had paid fo r and at the request of the 
charterers. The S u p e r io r  arrived in  London on 
the 9th Sept., when the p la in tiffs  exercised the ir 
lien on the cargo fo r the above-mentioned sums, 
but the cargo was released on the defendants 
undertaking to be responsible fo r any sum not 
exceeding 19631. 5s. 2d., fo r which they m ight 
establish a r ig h t to  exercise a lien.

The defendants denied tha t the vessel was on 
demurrage, and pleaded tha t i f  there was any 
delay in  loading i t  was occasioned by strikes. 
(But the judge found as a fact there was no strike.) 
They fu rther denied tha t they were liable in  any 
sum fo r  demurrage, dead fre ight, or charges, or to 
any l ien f or them. They also pleaded tha t they 
were not charterers or agents of the charterers, 
out were merely indorsees of the b ills  of lading 
to whom the property in  the goods had passed.

S cru tton , K.C. (Lech w ith him) fo r the defen
dants.—The charter-party gives no lien fo r dead 
fre ight, which is not specifically mentioned in  
clause 19. There cannot be a lien fo r demurrage 
which is contracted to be paid day by day :

Gardner v. Trechmann (sup.);
Pederson v. Lotinga (sup.).

“ All charges ” must mean charges specifically 
uientioned in the charter-party.

B a ilh a c h e , K .C . (A d a ir  Roche w ith him) fo r the 
p la in tiffs .—A  lien fo r dead fre igh t is conferred 
by the  words “ a ll charges whatsoever.”  The 
word _ “  charges ”  has a very broad general 
meaning. Sect. 494 of the Merchant Shipping

V o l . X I.. N. S.

A c t 1894 refers to goods “  subject to a lien fo r 
fre igh t or other charges,”  which words clearly 
cover both demurrage and dead fre ight, and when 
found in  a charter-party they are subject to the 
same construction. There may be a lien fo r 
demurrage which is payable day by day. The 
effect of G ardne r v. Trechm ann (sup.) is correctly 
expressed in  sect. 668 of Carver’s Carriage by 
Sea. In  tha t case the fre igh t in  the b ill of 
lading was different from  tha t in  the charter- 
party. In  Pederson v. L o tin g a  the question was 
the distinction between demurrage at po rt of 
loading and port of discharge, but in  the present 
case the demurrage relates to the port of loading. 
The word “  charges ”  does not apply merely to 
charges specifically mentioned in  the charter-
party- C ur. adv. v u lt .

B r a t , J. read the follow ing ju d g m e n t I n  
th is case the pla intiffs, the owners of the ship 
S u p e rio r , claimed against the defendants, the 
holders of the b ill of lading, payment of certain 
sums fo r dead fre ight, demurrage, and charges fo r 
which they alleged they had a lien. When the 
claim was made the goods were released on the 
defendants giving a bank guarantee, and the 
question I  have to determine is whether the 
p la in tiffs had a lien, and, i f  so, fo r what sums in 
respect of any of the three matters. The charter- 
party is dated the 27th Feb. 1907, and Messrs. 
W illenz were the charterers. The b ill of lading 
was dated the 14th June 1907, and admittedly 
contained words sufficiently wide to incorporate 
the provisions of the charter-party w ith reference 
to lien. I  have, therefore, to  look to the charter- 
party to  see what those provisions were. No 
question arises as to fre ight. That has been 
paid. The firs t claim is fo r dead fre ight. I t  is 
admitted tha t the ship was not fu lly  loaded at 
the port of loading, and tha t the p la in tiffs  have 
a good claim against the charterers fo r a large 
sum fo r damages in  th is respect. The defendants 
contended that no lien was given by the charter- 
party fo r dead fre igh t at all. This depends on 
the true construction of Clause 19 : “  The owner 
or master of the vessel shall have an absolute lien 
and charge upon the cargo and goods laden on 
board fo r the recovery and payment of a ll fre ight, 
demurrage, and a ll other charges whatsoever. ’ 
I t  is to be observed tha t dead fre igh t is not 
mentioned in  th is clause, a very notable fact, 
especially having regard to  the fact tha t i t  is 
expressly mentioned in  Clause 23 of th is  charter 
B u t i t  is said tha t i t  is included under “ a ll 
charges whatsoever.”  Now, the omission of the 
words “  dead fre igh t,”  in  my opinion, raises a very 
strong presumption tha t i t  was not intended tha t 
there should be a lien fo r that, and I  ought not 
to  read “  charges ”  as including dead fre ight, at 
a ll events unless tha t would be the ordinary and 
natural meaning of the word “  charges.”  I  do 
not th in k  i t  is the ordinary meaning. The word 
“  charges ”  does not, in  my opinion, in  its 
ordinary signification mean a claim fo r damages 
fo r breach of contract. P rim arily  I  th ink  i t  
means sums which the master or the ship has had 
to p a y ; i t  does not mean sums which the ship is 
entitled to  receive. P rim arily , also, I  th ink  i t  
means liquidated and not unliquidated sums. 
The word “  charges ”  appears in  Clause 5, and i t  
certainly does not there mean damages which the 
B hip would be entitled to receive from the

2 H
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charterer. I t  is unnecessary to say what the 
word “  charges ”  may mean in  the Merchant 
Shipping Act. Used where i t  is in  th is charter- 
party I  am clearly of opinion tha t i t  does not 
include dead fre ight. The p la in tiffs ’ claim fo r 
dead fre igh t therefore fails.

The next claim is fo r demurrage at the port of 
loading. That depends again on the true construc
tion  of Clause 19, and I  w ill consider the question 
firs t apart from any authorities. That a lien is 
intended to be given fo r some demurrage is clear. 
Clause 13 provides fo r the payment of demurrage. 
I f  tha t provides fo r demurrage at the port of 
loading only I  should be compelled to come to 
the conclusion tha t a lien was given fo r that, but 
I  th ink  i t  provides fo r payment of demurrage at 
the port o f discharge as well. I t  refers to 
detention over and above “  the said laying days ”  
and I  th ink  clause 12 provides fo r lay days 
at the port o f discharge as well as lay days at 
the port o f loading. Demurrage therefore in  
clause 13 means demurrage at either or both 
ports. There is no separate clause fo r demurrage 
at the port of discharge and another fo r 
demurrage at the port o f loading. Now, 
clause 19 says “  all fre ight, demurrage,”  
tha t iB “  a ll demurrage,”  and therefore p r im a  
fa c ie  I  th ink  i t  includes demurrage at either 
port. Is  there anything to show tha t de
murrage at the port of loading is not included ? 
I t  is said tha t there is, because i t  has to be paid 
to the master “  day by day as fa lling  due.”  
This, i t  is to  be observed, refers to demurrage 
at each port. The argument, as I  understand 
it, is tha t as i t  has to be paid to the captain day 
by day i t  can be sued fo r at the po rt of loading, 
and therefore no lien is necessary, but in  practice 
i t  is most unusual fo r i t  to be paid before the 
ship sails, and there seems no good reason why 
the ship should not have the security of a lien 
in  the event of its  not being paid at the port 
of loading. I t  seems to me tha t the intention 
being as expressed in  clause 19 tha t the ship 
should have a lien fo r a ll demurrage and no dis
tinction  being made in  the charter-party between 
demurrage at the port o f loading and demurrage 
at the port o f discharge, I  have no r ig h t to l im it 
the lien or to give the words “  a ll demurrage ”  
anything else than the ir ordinary signification. 
B u t two cases were cited which i t  was said obliged 
me to confine the lien fo r demurrage to demur
rage at the port o f discharge, and as they required 
consideration I  reserved my judgment. The firs t 
of them is Pederson v. L o tin g a  (sup.). In  tha t 
case one of the questions was whether the cesser 
of lia b ility  clause applied to demurrage at the 
port of loading which had accrued before the 
ship was loaded. I t  was held tha t the lia b ility  of 
the agent having attached fo r tha t demurrage 
he was not absolved by the clause which meant 
that the fu ture lia b ility  only of the agent should 
cease. I t  is impossible to say tha t tha t case is 
an authority which binds me in  the present case, 
where there is no cessor of l ia b ility  clause at 
all. B u t i t  is said tha t one of the learned judges, 
Crompton, J., expressed an opinion which governs 
the present case. Now, the charter-party is not 
set out in  fu ll, bu t there are two separate 
clauses relating to demurrage, one w ith refer
ence to loading in  the Tyne, the other w ith  
reference to the unloading at Copenhagen, and 
Crompton, J., a fter reading the former, which

provided fo r demurrage being payable day by 
day, says : “  That is a very different clause from 
the demurrage clause at the port of discharge. I t  
may be tha t the captain being detained in the 
Tyne wants his demurrage day by day. I f  i t  
is to be done day by day in  the Tyne, the 
captain has no lien on anything. The protect
ing clause applies only to the lien fo r the 
demurrage out.”

B u t that, in  my opinion, is not intended as a 
statement of any general rule of law. I t  is 
merely a statement of the particular meaning 
of the clause, which was in  these words : “  The 
charter-party being concluded by N. S. Lotinga, 
on behalf of another party, i t  is agreed tha t 
a ll lia b ility  of the former shall cease as soon 
as he has shipped the cargo, the owners and 
master agreeing to rest solely on the ir lien on the 
cargo fo r fre igh t and demurrage.”  I  can quite 
understand tha t in  tha t case as soon as the 
court had held tha t lia b ility  meant future lia b ility  
only, i t  m ight be reasonable to say th a t the lien 
should be confined to the demurrage fo r which 
the consignee would become liable in  the future 
only. I t  is to be observed tha t none of the other 
three learned judges give any opinion as to what 
demurrage was covered by the lien. I t  would be 
most dangerous to treat an expression of opinion 
w ith reference to the construction of a particular 
clause in  a particu lar charter-party as laying 
down a proposition of law applicable to a ll 
charter-parties where the demurrage was pay
able day by day, particu larly when i t  is more 
than like ly  tha t the report is only a condensed 
report of the judgment given. O f course at 
most i t  would be only a dictum of one judge. 
The other case is G ardne r v. T rechm ann (sup.). 
In  tha t case L indley, L .J . in  his judgment 
on p. 159 says : “  I  am also of opinion tha t there 
can be no lien fo r what is contracted to be paid 
in  advance.”  This is relied on as stating a general 
proposition of law tha t there can be no lien fo r 
that which has to be paid in  advance. W hen that 
case is carefully looked at I  do not th ink  Lindley, 
L .J. meant to lay down any general proposition 
of law. Lord  Esher had decided the case on two 
grounds, one tha t as between the charterer and 
the shipowner there was no lien fo r the excess 
fre ight, and the other tha t i f  i t  were otherwise 
tha t provision could not be read in to the b ill of 
lading. L indley, L .J. in  the earlier part of his 
judgment decides the case upon the ground tha t 
the b ill of lading having expressly named the 
rate of fre ight, a clause making the holder respon
sible fo r the whole charter-party fre ig h t would 
be inconsistent, and tha t only three condi
tions were incorporated in  the b ill o f lading 
which were consistent w ith the contract 
contained in  it. He then proceeds to add 
the words which I  have quoted. I  th ink  he 
merely meant by tha t that he agreed w ith Lord 
Esher on the other point also. Looking, then, at 
Lord Esher’s judgment, is he laying down a 
general proposition of law, or merely construing 
tha t particu lar charter-party ? In  my opinion 
he was only construing tha t particu lar charter- 
party.

That being so, the terms of i t  being quite 
different from those of the present case, i t  is no 
authority at a ll on the point which I  have to 
decide. I  have searched to see whether there is 
any authority fo r the proposition tha t you cannot
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have a lien fo r a sum payable in  advance or due 
before the time when the lien is to attach. I  can 
find none. I t  is clear that under a general lien 
a carrier can have a lien not only in  respect of 
fre ight not then earned, but fo r fre igh t which has 
been earned and is overdue. A  general lien can 
be given by agreement. Therefore by agreement 
you can have a lien fo r moneys overdue. I t  is 
only a question whether the particular agreement 
gives i t  or not, and I  have expressed the opinion 
that in  th is case the words are wide enough to 
give a lien fo r demurrage at the port o f loading, 
although i t  was payable day by day there. There 
was a dispute as to the amount of demurrage. 
F irst, i t  was said tha t a strike existed from  the 
25th A p ril to  the 13th May. How, i t  is clear 
tha t tha t was not the cause of the charterers 
providing no cargo during tha t period. No cargo 
at a ll was provided t i l l  the 18th June, a month 
later. The cause was tha t the charterers had not 
got any cargo to pu t on board. Further, they 
were actually loading another ship, the Mecca, at 
the time, notwithstanding the strike. I t  is not 
easy to construe the words “  strikes excepted,”  
coming where they do, but I  th ink  i t  must mean 
strikes which in  fact prevented the loading. I f  
so, there clearly was no such strike. B u t was 
there a strike at a ll ? The defendants have to 
prove tha t there was. So fa r as their own evidence 
was concerned, i t  consisted of the answer of the 
Port master to a question pu t to  him. The 
answer was: “ The strike of the labourers and 
stevedores at the P o rt of Buenos Ayres com
menced on the 25th A p r il last and ended on the 
13th May last of the current year. I t  was 
partial. A b regards the railway strike— — ”  and 
®o on. He says tha t there was a partia l strike, 
that is as distinguished from  a general strike, and 
i t  m ight be merely the strike of a few men. That 
S'fidence is quite insufficient. Then the defen- 
dantq rely on the letters of the captain of the 
Ind  May and the 11th May. No doubt they 
afford some evidence, bu t the captain was called, 
and said the strike only affected the labourers 
who were discharging, and in  his remarks in  his 
fog-book there appears an entry, probably not 
made t i l l  later, in  these words: “ The strike 
commenced among the discharging labourers.”  
Hearing in  m ind tha t during th is period there 
certainly were other vessels loading, and tha t the 
charterers themselves were loading the Mecca, 
and tha t i f  there were really a strike the defen
dants could have obtained much stronger evi
dence, I  cannot find tha t the defendants have 
proved tha t any strike existed w ith in  the meaning 
of the word as used in  the charter-party. The 
defendants, however, also contended tha t I  ought 
f°  disallow a ll days after the 8th, when the char
te r s  stated tha t they would provide no further 
cargo. Up to the 10th, however, the crew were 
employed sh ifting the cargo, which was clearly a 
ncce^yary work. Then the clearance had tc  be 
obtained. Apparently a more than usual time 
was occupied in  doing this. The captain stated 
hat he le ft th is matter in  the hands of his 

agents, and did not adm it tha t there was any 
endue delay. The correspondence from  the defen
dants’ agents shows no complaint of delay, and 
there was no reason why the captain should not 
have got away as soon as he could. I  th ink, 
therefore, I  must include a ll days up to the 14th. 
1 cannot include the 15th, the day she sailed. I

>. v. St r ic k . [K .B . D iv .

allow thirty-seven days. The last claim was for 
charges. I t  is not necessary fo r me to give an 
exhaustive definition of the word “  charges.”  I  
th ink  they must be sums paid in  connection w ith 
the performance of duties which the ship had to 
perform in  loading the cargo, and at the same 
tim e tha t they are not necessarily confined to 
charges specifically mentioned in  the charter- 
party. I  do not th ink  they include claims for 
damages. I  th ink  I  must allow the firs t four 
items, also the sixth, amounting to twenty dollars, 
and the parties have agreed tha t I  should allow 
f ifty  dollars out of the 100 dollars. I  must 
disallow the rest. The amount can be calculated, 
and there must be judgment fo r tha t amount.

Solicitors fo r the pla intiffs, B o tte re ll and 
Roche.

Solicitors fo r the defendants, Thom as Cooper 
and Co.

T hu rsday , M a rch  25, 1909.
(Before P ic k f o r d , J.)

M u d ie  a n d  Co. v . St r ic k . (a)
C h a rte r-p a rty  — “  S trikes , lock-outs, c iv i l  com

m otions, o r  any other causes o r accidents 
P lague— Shortage o f  la b o u r—Ejusdem generis 
p rin c ip le .

A  ch a rte r-p a rty  conta ined the fo llo w in g  clause :
“  I n  case o f  s trikes, lock-outs, c iv i l  comm otions, 
o r any o ther causes o r accidents beyond the  
con tro l o f  the consignees, w h ich  p reven t o r de lay  
the d ischa rg ing , such tim e  is  no t to count unless 
the steamer is  a lready  on dem urrage .”

W hen the steamer a rr iv e d  a t the p o rt her d ischarge  
was delayed on account o f  shortage o f  la b o u r  
in  consequence o f  an outbreak o f  p lague  fo llo w e d  
by ce rta in  s a n ita ry  p recautions. The shipowners  
who were p la in t if fs  c la im ed  dem urrage .

H e ld , th a t the de lay was n o t occasioned by a cause 
or accident ejusdem generis w ith  s tr ikes , lock
outs, o r c iv i l  commotions, an d  th a t the sh ip 
owners were e n tit le d  to dem urrage.

Tillmanns v. Knutsford, 11 Asp. Mar. Law Cas. 
105; 99 L . T . Rep. 399; (1908) 2 K .  B . 385) 

fo llo w e d .
Co m m e r c ia l  l is t .

Action tried by P ickford, J. s itting  w ithout a 
ju ry .

The p la in tiffs were the owners of the steam
ship M a tin ,  and the defendants were the char
terers of the vessel.

The p la in tiffs ’ claim was fo r demurrage incurred 
on the said vessel whilst at Marmagao in  India.

The material clause in  the charter-party was as 
fo llow s:

I n  case of strikes, look-outs, c iv i l  com motions, or any 
other causes or accidents beyond the  con tro l o f the 
consignees w h ich  prevent o r de lay the d ischarging, such 
tim e  is no t to  count unless the  steamer is  a lready on 
demurrage.

A t, or soon after, the arriva l of the steamer at 
Marmagao, there was a shortage of labour caused 
by the fact tha t a considerable number of the 
coolies upon whom devolved the duty of dis
charging the ship had le ft the port and proceeded 
inland to Yasco da Gama on account of an out
break of plague, the sanitary authorities having 
(a) Reported by L eonard 0 . T homas, Esq., Barrister-a'.-Law.
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burned a good many of tbe ir houses as a matter 
of sanitary precaution. Delay was also caused 
by the fact tha t one of the steamers in  port had 
discharged cargo on to the quay, which, owing to 
the shortage of labour,had not been cleared away. 
The consequence was tha t the M a t in  occupied 
twenty-two days in  discharging, instead of eleven, 
and the p la in tiffs  claimed demurrage in  respect 
of the extra eleven days.

S cru tton , K.C. (R aebu rn  w ith  him) fo r the 
pla intiffs.—Shortage of labour has nothing to do 
w ith exceptions relating to the discharging of 
the ship. W hat happens some distance away 
from  the port does not apply to operations con
nected w ith  loading or discharging at the port. 
The departure of labourers on account of plague 
is not a “  cause or accident ”  ejusdem generis 
w ith  strikes, lock-outs, and c iv il commotions :

Stephens v . H a rr is , 6 Asp. M a r. La w  Cas. 192 
(1887); 57 L . T . Eep. 618;

T illm a n n 8  v. K n u ts jo rd , 11 Asp. M a r. La w  Cas.
105 ; 99 L . T . Rep. 399 ; (1908) 2 K . B . 385 ; 

Fenw ick  v . Schmalz, 3 M ar. La w  Cas. 0 . S. 64 
(1868); 18 L .T .  Rep. 2 7 ; L . Rep. 3 C. P. 313; 

Re Richardsons and  Sam uel, 8 Asp. M ar. Law  
Cas. 330 (1897) ; 77 L . T . Rep. 479 ; (1898)
I  Q. B . 261.

The genus in  this case is human instrum entality 
affecting labour supply. A  plague is an act of 
the forces of nature.

B a ilhache , K .C . and A d a ir  Roche fo r the defen
dants.— Stephens v. H a r r is  {sup.) is distinguish
able, because that was a loading case in  which 
the charterer’s obligation was to have the cargo 
ready a t the port of shipment. Here i t  is not a 
question of having the cargo ready, but discharg
ing in  a certain time. Running waggons between 
the two places was a ll part o f the operation of 
discharging. General words cannot be construed 
in  the mere document itse lf as words ejusdem  
generis. A n  entirely new exception is introduced 
by the word “  accident.”  “  Strike, lock-out, or c iv il 
commotion ”  could not be an accident. The 
ejusdem generis principle does not apply, but, i f  
i t  does, then what happened is w ith in  it. As to 
whether general words are not intended to be 
general, very lit t le  w ill tu rn  the scale :

Baerselman  v . B a ile y , 8 Asp. M a r. La w  Cas. 4 
(1895); 72 L . T . Rep. 677 ; (1895) 2 Q. B . 301, 
a t p. 303 ;

Thames and  Mersey M a rine  Insurance Company v. 
H a m ilto n  and Co., 6 Asp. M a r. Law  Cas. 200 
(1887); 57 L . T . Rep. 69 5 ; 12 App. Cas. 484, 
a t pp. 501, 502 ;

Larsen r .  Sylvester, reported in  the House of Lords,
I I  Asp. M ar. La w  Cas. 78 (1908); (1908) 
A . C. 295.

They also referred to
S m ith  v. Rosario N itra te  Company, 7 Asp. M ar. 

La w  Cas. 4 1 7 ; 70 L . T . Rep. 68 ; (1894) 1 Q. B. 
174 ;

Hudson  v. Ede, 18 L . T. Rep. 7 6 4 ;
Coverdale v . G ran t, 4 Asp. M a r. La w  Cas. 528 

(1882); 51 L . T . Rep. 4 7 2 ; 9 A pp. Cas. 470.

S cru tto n , K .C . in  reply.—The inclusion of the 
word “  accident ”  does not introduce a different 
genus, because i t  has been decided tha t a strike 
is an accident:

The Torbryan, 9 Asp. M a r. Law  Cas. 358, 450; 
89 L . T . Rep. 265 ; (1903) P. 194.

N othing the consignee does w ith  the cargo, 
except taking i t  out of the ship, is relevant. The 
shipowner is not concerned w ith  the disposal of 
the cargo. This is not a “  reasonable time,”  but 
a “  fixed time ”  charter.

P ic k f o r d , J.—The question in  th is case arises 
on a charter of the steamship M a tin ,  which was 
chartered to proceed to Marmagoa, and there to 
discharge coal. I t  was provided by the charter- 
party tha t the cargo was to be taken from alongside 
by the consignees, free of expense, but “  in  case of 
strikes, lock-outs, c iv il commotions, or any other 
causes or accidents beyond the control of the 
consignees, which prevent or delay the discharg
ing, such time is not to count unless the steamer 
is "already on demurrage.”  When the steamer 
got to Marmagoa she had to deliver to the Madras 
and Southern M ahratta Railway Company, and 
they took the cargo up to Yasco da gama, which 
is two miles or so fu rther up inland. D uring the 
firs t two days there was no objection taken as to 
her discharge, but i t  unfortunately happened tha t 
there was an outbreak of plague at Yasco da gama 
which was in  existence at the tim e the vessel 
arrived. One of the results was that, as a 
matter of sanitary precaution, the sanitary 
officer, among other measures,, burned a good 
many of the houses belonging to the coolies 
at Marmagoa, and a good many of these 
coolies were those who would have to discharge 
the vessel, w ith the result tha t there was a 
shortage of labour. The vessel would ordinarily 
discharge in to  trucks which would be sent up 
from  Yasco da gama, bu t in  consequence of the 
plague the coolies ran away, and there was not 
sufficient labour either to discharge the ship or 
unload the waggons so tha t they m ight be Bent 
back again. There were also several ships unload
ing, and some congestion was caused by the fact 
tha t one of them unloaded on to the quay when 
there were no waggons to remove the cargo. The 
consequence was tha t the M a t in  took twenty-two 
days to discharge, instead of eleven. Now, i t  
being a charter to  discharge in  what is in  effect 
made a fixed number of days, the defendants have 
no defence unless they can bring themselves 
w ith in  the clause which I  have already read, and 
they say they can because they are covered by the 
jo in t words “  strikes, lock-outs, c iv il commotions, 
or any other causes or accidents beyond the 
control of the consignees.”  They say these words 
are to be taken generally in  the ir ordinary sense, 
and they are not to be read in  accordance w ith 
the doctrine of ejusdem generis, and they fu rther 
say, i f  they are to be so read, tha t what happened 
in  fact was ejusdem generis. The question of 
ejusdem generis is difficult because the judgments 
on the point are d ifficu lt to  reconcile. I  ought, 
perhaps, to  have mentioned tha t in  the charter- 
party there are general words followed by particular 
words, and as I  understand the last judgment on 
th is point of the charter-party—viz., T illm a n n s  v. 
K n u ts fo rd  {sup.)—you have to see whether you can 
constitute a genus of the particu lar words, and, i f  
you can, then unless there is some indication to 
the contrary, you must construe the general 
words as having relation to tha t genus. I f  you 
cannot do|this, then, so fa r as I  understand the 
judgment, you must read a ll the particular words 
separately, and take the general words separately 
also. The Court of Appeal in  this case dis
approved of what was said by Lord Esher in  the
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previous case of A nderson  v. A nderson  (1895) 1 
Q. B. 749), in  which he said the words were to 
have a general meaning, and, in  order to deprive 
them of tha t general meaning, you must have 
something to show tha t the parties meant to 
restrict them. 1 th ink  the Court of Appeal dis
approved of th is theory, and approved of the 
doctrine laid down by Maxwell on the In terpreta
tion of Statutes, tha t you must approach i t  in 
the other way, and that, when you find specific 
words followed by general words, you must 
p r im a  fa c ie  refer the general words to the specific 
words unless you find some reason fo r not doing 
po. Ia  this case there seems to be a genus, and i t  
)s a wide one which w ill include strikes, &c., and 
i t  is very sim ilar to the one the Court of Appeal 
discovered in, T illm a n n s  v. K n u ts fo rd  (sup.). I  
th ink tha t is suggested by Yaughan W illiam s, 
L.J. on p. 395, where he says : “  O f course, there 
pay be a fa irly  wide definition of the genus i f  i t  
ls defined as comprising cases which present such 
features tha t the master may deem the port 
unsafe in  eonsequence of actions of others 
making i t  physically unsafe to enter or discharge, 
whether arising in  respect of war or in  respect of 
civil disturbance; that is what I  understand to 
have been suggested on behalf of the pla intiffs. 
Cn the other hand, i t  is suggested tha t the genus 
may be wider s till, tha t i t  covers everything 
which could reasonably be considered as a cause 
° f insecurity or presence of danger in  the case of 
entry at the port of discharge. The objection to 
the la tter is tha t in  such a case the words ‘ or 
any other cause ’ do not appear to be wanted.”

I  th ink the genus here includes those cases where 
the supply of labour is restricted in  consequence 

the action of other persons, either because of 
labour troubles, which include strikes, or lock-outs 

c iv il commotions which are very sim ilar to riots. 
■New, i f  there be a genus of tha t kind, then the 
general words are to be referred to unless there is 
something to the contrary. M r. Bailhache says 
they ought not, because the words “  or accidents ”  
show tha t they are meant to  refer to  something 
else. I  th ink  the parties were speaking of aeci- 
nents as including the previous specific case men
tioned, as the parties were held to be in  the Tor- 
v ryan  case (su p .); but, as M r. Scrutton points out, 
*1 lha t is not so, the defendants are in  another 
p fficu lty, because in  the case of strikes, lock-outs, 
Clv il commotions, or any other cause or other 
necidents beyond the control of the owners, the 
c arterers are to be excused. The difficu lty of 

at fo r the defendants is tha t th is is not an acci- 
cut according to the case of F enw ick  v. Schm alz  

st^ff ■*’ an<̂  l eaves the words “  other causes ”  
m  1°  be referred to the previous particular 
°rds, so tha t i f  those words are to be read in 
ccordance w ith  the decision in  the T o rb rya n  case 

in y ,are accidents, and i f  they are not to be read 
tha t way the shortage of labour from  plague 

f0a.S 110̂  an accident. The only th ing tha t is le ft 
,, me to decide is whether, in  construing as I  did 
st e-1Seneral words as being ejusdem generis w ith 

l les> lock-outs, civil commotions, or any other 
• the shortage of labour in  th is case was 

notti!™  3 fne ris  w ith those three things. I  do 
a A  kink i t  was. I t  was not a strike or lock-out, 
c- 7. I  do not th ink  i t  was ejusdem generis w ith 
j  H commotions. The sanitary measures no 
tial contributed to the alarm, but the substan- 

and real cause was the plague, and the sani

ta ry  measures must be connected w ith the plague, 
and I  do not th ink  the fact tha t those persons 
were frightened constitutes anything arising 
ejusdem generis w ith c iv il commotions. On these 
grounds I  th ink the p la in tiffs are entitled to 
recover, and there w ill be judgment fo r the amount 
claimed w ith costs.

Solicitors fo r the p laintiffs, Lowless and Go.
Solicitors fo r the defendants, B o tte re ll and 

Roche.

M on d a y , M a rc h  29, 1909.
(Before Lord A lv e r s t o n e , C.J.)

Sa il in g  Sh ip  L y d e r h o r n  Co m p a n y  L im it e d  
v. D u n c a n , F o x , and Co. (a) 

C h a rte r-p a rty— C ance lla tio n — R ig h t to cancel i f  
sh ip  n o t ready to receive cargo on ce rta in  date— 
S h ip  ready to receive cargo as s tiffe n in g  — 
C harte re r’s r ig h t  to cancel.

S h ipow ners chartered th e ir  sh ip  to charterers to 
load a  cargo o f  n it ra te  o f  soda. B y  clause 4 
c e rta in  la y  days were to be a llow ed the charte re rs  
f o r  load ing , to be reckoned fro m  the day a fte r  
the m aste r gave notice to the charte re rs th a t the 
sh ip  was rea d y  to receive cargo, and  were no t to 
commence before the ls i  Ja n . 1908, an d  s tiffe n ing  
o f n itra te  was to be supp lied  as requ ired , but 
n o t before the 10 th  Dec., on rece ip t o f  fo r ty -e ig h t  
hours’ notice  f r o m  the c a p ta in  o f  h is  readiness to 
receive the same, o r la y  days to c o u n t; and  by 
clause 13, i f  the vessel were n o t ready f o r  
lo a d in g  cargo on o r before the 31si Ja n . 1908, 
the charterers were to have the o p tio n  o f  can
ce llin g  the cha rte r.

On the 27th Jan . 1908 the c a p ta in  gave the 
charterers notice th a t he re q u ire d  700 tons o f 
n it ra te  f o r  s tiffen ing . The s h ip  was then down  
to s tiffe n in g  p o in t,  and  the charte re rs had notice  
o f  i t .  The charterers refused to su p p ly  n itra te  
f o r  s tiffe n ing , except a t the sh ip ’s expense, and  
w ith o u t p re ju d ice  to the ch a rte r being cancelled. 
The cargo then re m a in in g  on board could no t 
have been d ischarged by the 31sf Jan., and  on 
th a t da y  the charterers u n d e r th e ir  o p tio n  
cancelled the charte r. I n  an  a c tio n  by the s h ip 
owners aga inst the charterers f o r  breach o f  the 
ch a rte r-p a rty  .-

H e ld , on the cons truc tion  o f  the c h a rte r-p a rty , 
th a t the vessel was n o t ready on the 31sf Jan . to 
load w ith in  the m ean ing  o f  clause 13, inasm uch  
as she was no t then ready to receive cargo o ther 
th a n  s tiffen ing , and  th a t the ch a rte re rs  were 
therefore ju s t if ie d  in  cance lling  the charte r. 

A c tio n  tr ied  by Lord  Alverstone, C.J., w ithout 
a ju ry , at Liverpool Assizes.

The action was brought by shipowners fo r 
breach of a charter-party, dated the 15th Nov. 
1907.

The statement of claim alleged as fo llow s:
B y  a cha rte r-pa rty  dated the  15th N ov. 1907, made 

between the p la in tiffs  as owners o f the  sa iling  ship 
Lyderhorn  and the  defendants as charterers, i t  was 
agreed th a t the ship should proceed to  Iqu iqne and 
Caleta Buena, and there receive from  the  defendants a 
fu l l  cargo o f n itra te  o f soda. T w en ty-five  w o rk in g  lay  
days, to  be reckoned from  the  day a fte r the  master 
should g ive no tice in  w r it in g  o f readiness to  load, were

(a) Reported by W. W . Or b , Esq., Barrister-at-Law .
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to  be allowed the  defendants fo r  load ing and stiffen ing  
o f n itra te  was to  be supplied as requ ired a t Iqu iqne, on 
rece ip t o f fo r ty -e ig h t hours’ notice from  the cap ta in  of 
h is  readiness to  receive same. The cha rte r-pa rty  also 
p rov ided th a t in  the  event o f the  ship being detained by 
the  defendants or th e ir  agents beyond the  tim e  specified 
fo r load ing the  eargo, demurrage was to  be pa id a t the 
ra te  o f 4d. per reg is te r ton  per day. Such detention was 
n o t to  exceed ten ru nn ing  days, and should the  vessel 
be unnecessarily detained a t any o ther period o f the 
voyage such detention was to  be pa id  fo r  by  the  p a rty  
de linquent a t the  above-named ra te of demurrage. I t  
was fu r th e r provided th a t i f  the  vessel should no t have 
arrived  a t her load ing p o rt and be ready fo r  load ing (in  
accordance w ith  the  charter) on o r before noon o f the 
31st Jan. 1908, charterers were to  have the  op tion  o f 
cancelling the  charte r. The Lyderho rn  a rrive d  a t 
Iqu ique on the  13 th  Deo. 1907, and on the 27 th  Jan. 
1908 the m aster gave to  the defendants’ agents w r itte n  
notice o f h is  readiness to  receive s tiffen ing , and required 
th a t 700 tons o f s tiffe n ing  should be supplied, b u t the 
defendants, in  breach of th e ir con trac t, neglected and 
fa iled  to  supply any stiffen ing . The defendants also in  
breach o f th e ir  con trac t refused to  supply  any n itra te , 
and on the 31st Jan. 1908 purported  to  cancel the 
cha rte r-pa rty . B y  reason o f the defendants’ breaches 
o f con trac t the  p la in tiffs  had suffered damage, and they 
claim ed the  sum o f 10421. 4s., made up as fo llo w s : To 
difference in  fre ig h t under the  ch a rte r-pa rty  and a fresh 
cha rte r entered in to  on the  6 th  Feb. 1908, a t 3s. per 
to n  on 4261 tons, the  q u a n tity  delivered, 6391. 3s. To 
damages fo r  de tention o f the  vessel between the 
30 th  Jan , and the  7 th  Feb. 1908, bo th  inc lus ive—  
nam ely, n ine days, a t 4d. per ton  per day on 2687 tons 
— 4031. Is . T o ta l, 1042J. 4s.

The defendants in  the ir defence said ( in te r  
a l ia ) th a t i t  was an implied condition of the 
charter-party tha t notice of readiness to receive 
stiffening should be given at such a time as to 
make i t  possible tha t the ship should be ready to 
receive cargo on or before noon of the 31st Jan. 
1908, or, alternatively, i f  such notice was not so 
given the defendants as charterers were entitled 
at the ir option to refuse to comply therewith. 
A t the tim e when the master’s w ritten  notice was 
given i t  was, in  fact, impossible tha t the ship 
should be ready to receive cargo on or before noon 
of the 31st Jan. 1908. A t noon of the 31st Jan. 
1908 the ship was not ready to receive cargo, 
whereupon the defendants by a w ritten notice of 
tha t date to the master exercised the ir option to 
cancel the charter-party in  accordance w ith  the 
terms thereof.

The facts and arguments are sufficiently stated 
in  the judgment.

H o rr id g e , K .C . and G. D . Keogh  fo r the 
pla intiffs.

Sanderson, K.C. and Les lie  Scott fo r the 
defendants.

C u r. adv. v u lt.

M a rc h  29.—Lord  A lv e r s t o n e , C.J. read the 
follow ing judgm en t:—In  this action the p la in
tiffs, the owners of the ship L y d e rh o rn , claimed 
damages from  the defendants, Duncan, Fox, and 
Co., in  respect of alleged breaches of a charter 
party. The facts are not in  dispute. The sail 
ing ship L y d e rh o rn  then being at Caleta Buena 
discharging a cargo of coal and intending to 
complete her discharge at Iquique, distant some 
fo rty  miles, the p la in tiffs entered in to  a charter- 
party, dated the 15th Nov. 1907, whereby the 
vessel was chartered to  load at Iquique and 
Caleta a fu ll and complete cargo of n itra te  of

soda. She arrived at Iquique on the 13th Dec. 
1907, having then on board rather more than half 
her cargo—some 2800 tons. A t Iquique vessels 
discharge in  the roads. B y  the 27th Jan. 1908 
she had discharged as much of her coal as could 
safely be unladen unless some stiffening in  the 
way of ballast or sufficient cargo was put on 
board. The captain thereupon gave notice under 
the charter-party tha t he required 700 tons of 
n itra te  fo r stiffening. The agents of the defen
dants on the 27th Jan. refused to supply nitrate 
fo r stiffening except a t the ship’s risk and 
expense, and w ithout prejudice to the charter 
being cancelled. The captain on the same day 
replied tha t his vessel was ready to receive 700 
tons of stiffening as per charter-party, and again 
demanded it, but the agents on the 29th refused 
to give the stiffening unless the captain would 
agree to redeliver i t  i f  the charter-party was 
cancelled. Demurrage notes were then delivered 
by the captain to the defendants’ agents, and on the 
31st the defendants’ agents cancelled the charter- 
party, purporting to exercise the ir option con
tained in  clause 13 of the charter. Freights 
having fallen, the vessel was, on the 6th  Feb., 
rechartered by the defendants on a charter- 
party which contained sim ilar terms, but at a 
rate of 13s. per ton instead of 16s., the rate in  the 
charter of the 15th Nov. The clauses of the charter- 
party which are material are the fo llow ing : 
Clause 1 : “  That the said ship shall, w ith a ll 
convenient speed, load a t Iquique and Caleta 
Buena, or as near thereunto as she may safely 
get, and there being tigh t, staunch, and strong, 
and in  every way fitted  fo r the voyage, receive 
from  the factors or agents of the said merchants 
a fu l l  and complete cargo of n itra te  of soda in 
bags, not exceeding what she can reasonably stow 
and carry over and above her tackle, apparel, 
provisions, and furn iture .”  Clause 4 : “  Twenty- 
five working lay days, the word ‘ w ork ing ’ to 
exclude surf days, Sundays, and a ll other 
holidays, whether ecclesiastical or civil, are to be 
allowed the said merchants fo r loading the said 
ship and fo r waiting orders abroad. Lay days 
shall be allowed to be reckoned from the day 
after the master gives notice in  w riting  to 
charterers’ agents tha t the vessel (being clear o i 
a ll inward cargo or ballast, and well cleaned) is 
ready to receive carsro and not to  commence 
before the 1st Jan. 1908 at the respective ports, 
and to cease when they give him notice in  w rit
ing tha t he is at liberty  to proceed to sea. 
Stiffening of n itrate to be supplied as required 
at Iquique lout not before the 10th Dec. on receipt 
of fo rty-e igh t hours’ notice from captain of his 
readiness to receive same or lay days to count.

. . In  case of any dispute regarding the
number of working lay days employed in  loading 
cargo, or which could have been so employed, i t  
shall be decided by reference to the captain of 
the port of loading, whose certificate shall be 
binding on charterers and on the captain. 
Time occupied in  discharging ballast or in  sh ift
ing ports not to count as lay days. I f  charterers 
supply cargo free alongside ship at the rate of 
250 tons per working day (which quantity the 
master is obliged to receive) the rate of f r e ig h t  
is to  be reduced Is. per ton.”  Clause 5: “  Ann 
should the said vessel be detained by the sa id  
charterers or by the ir agents beyond the time 
before specified fo r loading or discharging the said
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cargo in the aforesaid port, demurrage shall be 
paid daily to the said master, or his order, as 
same shall become due, at the rate of 4d. B ritish  
sterling per register ton per day fo r each and 
every day’s detention afterwards, such detention 
not to exceed ten running days. And should the 
vessel be unnecessarily detained by the master 
beyond the time herein specified, demurrage 
shall be paid by him at the same rate and in  the 
same manner to charterers or to the ir agents. 
Should the vessel be unnecessarily detained at 
any other period of the voyage such detention to 
be paid fo r by the party delinquent to the party 
observant at the above-named rate of demurrage. 
Sufficient cargo to be supplied at Iquique to enable 
Vessel to sh ift to Caleta Buena in  safety.”  
Clause 13 : “  Should the vessel not have arrived 
at her loading port and be ready fo r loading 
cargo (in accordance w ith this charter) on or before 
noon of the 31st Jan. 1908, charterers to have 
the option of cancelling or maintaining this 
charter, such option to be declared twenty-four 
hours (Sundays and holidays excepted) after 
notice of readiness has been received by charterers 
or their agents.”

The point which has to be decided is whether, 
npon the 27th Jan., when the captain gave notice 
that his vessel required the stiffening, she was 
ready to load w ith in the meaning of clause 13 of the 
charter. For the purposes of the action the solici
tors fo r the p la intiffs and the defendants admitted 
b/rfc on the 27th Jan. the L y d e rh o rn  was down to 

stiffening point, and tha t the defendants, or thei/ 
agents, had notice of i t  on tha t day, and the 
P o n tiffs  admitted tha t between the time the 
g e n in g  notice had expired on the 29th Jan.

bS ana noon on the 31st Jan. the coal remain- 
*ng on board at the expiration of the stiffening 

otice on the 29th, could not have been discharged 
y noon on the 31st Jan., the date and time by 
hich the ship was to be ready to load or the 
harterer m ight cancel under clause 13. I t  was 

’b° nt 6nded by the p la intiffs that, inasmuch as 
y the terms of clause 4 stiffening of n itrate 
a,s t°  )je SUpp iiefi as required at Iquique, on 
c®1Pb of forty-e ight hours’ notice from  the 

f ,aPtain of his readiness to receive the same, and 
rther, that time occupied in discharging ballast 

. asj D°k -*"0 c° tu it a3 lay days, the ship was ready 
toad in  accordance w ith the charter when the 

rpPta'n gave notice on the 27th Jan. tha t he was 
thady fo r stiffening. I t  was fu rther contended by 
tl r “ t'rffiffs  tha t inasmuch as both parties knew 
aJ v  bbe vessel was discharging cargo at Iquique, 
mi Wo,dd require stiffening, the ship was lo r the 
Pa"? 086 '̂tle mut uai rights and obligations of the 
car 16S’ ready b° f°ad when she could receive 
an whether fo r stiffening or other purposes; 
jn a" °  tha t nitrate, pu t upon board fo r stiffen- 
l)ej ’ ' va8 loading the vessel, the only difference 

jjv jS .tha t the time occupied in  loading the
was n° t  to count as lay days. I t  was 

(.i ended by the defendants tha t the 
causes 4 and 13

effect of 
taken together, was tha t the

charterer
ata-n a^ er ^ le hbth Dec., but tha t under no ciroum- 
the T l  were lay days to commence running u n til 
read < ” an-> and tha t i f  the vessel was not 
the qi t °  receive cargo other than stiffening, by 
acor> j  ” an-> she was not ready fo r loading in  
chavf aDCe w'*-h the charter, and tha t the 

erers were therefore justified in  cancelling

the charter. The point is one of considerable 
difficulty. I  do not th ink  i t  can be successfully 
contended that the nitrate pu t upon board was 
not a part of loading of the ship. I t  was agreed 
tha t i t  would be discharged at the end of 
the voyage and tha t fre igh t would be paid 
upon it.

On the other hand, i t  was contended by the 
defendants tha t under ordinary circumstances a 
charterer is entitled to the fu ll reach of the 
holds, and of the carrying capacity of the vessel, 
before he can be called upon to put cargo upon 
board, and tha t therefore the supply of n itrate 
as stiffening, in  order to enable the vessel to 
remain in the roads, was a provision inserted 
fo r the benefit o f the shipowner, and did not 
deprive the charterer of his r ig h t to cancel, i f  
the vessel was not entirely free of the outward 
cargo by noon on the 31st Jan. In  my opinion 
the defendants are righ t, and this vessel was 
not ready to load w ith in  the meaning of clause 13. 
The charter party, by clause 4, clearly contem
plates that the stiffening may be demanded as 
early as the 10th Dec., but tha t even though i t  
be supplied demurrage days are not to com
mence u n til the 1st Jan. 1908, or, in  other 
words, notice cannot be given that the ship is 
ready to receive cargo before the 1st Jan. The 
time occupied in discharging the part of the 
cargo s till on board m ight be very uncerta in; 
in  th is case i t  was proved tha t by the 20th Jan. 
she s till had 1200 tons on board, and was not 
down to her stiffening point u n til the 27th. 
There is undoubtedly an obligation on the 
defendants to supply nitrate to take the place 
of stiffening afforded by the last part of her 
outward cargo, and the shipowner was not, 
under th is charter, obliged to find ballast to keep 
his ship in  a condition of safety, but i t  seems to 
me tha t th is privilege, which m ight necessitate 
n itra te  being supplied fo r several days while the 
remainder of the coal is being discharged, cannot 
be used to increase the burden upon the charterers, 
or to  alter the other terms of the contract so fa r 
as they were concerned. Unquestionably while 
the cargo was being discharged the charterers 
could not have the fu ll and free use of the ship’s 
winches and other tackle, fo r the purpose of 
pu tting  nitrate on board, and the n itrate must 
have been supplied to the ship under circum
stances quite different to  those which would 
exist when the vessel was being loaded in  the 
ordinary course, a ll her cargo having been dis
charged. Moreover, i t  is to be observed tha t the 
supply of stiffening on the request of the master 
m ight be an in te rm itten t operation. The 
captain m ight demand stiffening, i f  required, 
any day after the 10th Dec., and m ight wait 
some days u n til he required more, as the charterers 
‘"ere bound to supply n itra te  fo r stiffening as 
required. The contention of the pla intiffs tha t 
the only effect of th is clause was to enable the 
charterers to exclude from  the lay days time 
occupied in  discharging ballast, does not seem to 
me correct. I  doubt whether under the circum
stances of th is case the words “  time occupied in  
discharging ballast ”  have any application. That 
which had to be discharged was not ballast, 
but was outward cargo necessary fo r 
stiffening, the place of which [for the purpose 
of stiffening was to be taken by the nitrate. 
Further, i t  seems to me tha t clause 4 righ tly
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construed, enabling tbe shipowner to demand 
stiffening on the 10th Dec., preventing his 
giving notice tha t his ship was ready before 
the 1st Jan. and giving him u n til the 31st Jan. 
to give the notice tha t the ship was ready 
to  receive cargo, a ll support the view I  take, 
tha t the supplying of n itra te  fo r stiffening 
was not supplying cargo in  the ordinary 
sense of the word, and tha t the ship being 
ready to receive stiffening is not the same th ing 
as being ready fo r loading w ith in  the meaning of 
clause 13. Two authorities were cited before me ; 
the first, the case of Vaughan  v. C am pbe ll, H eatley, 
and Co. (2 Times L . Rep, 33), which was relied 
upon by the p la in tiffs  as deciding tha t a vessel 
m ight be ready to load although she had 300 tons 
o f ballast on board. The report is very meagre, 
as the terms of the charter-party are not stated, 
but, in  my judgment, having regard to the 
conditions of the charter-party in  th is case, 
there is nothing in  tha t decision which compels 
me to hold tha t in  this case the supply of n itra te  
fo r stiffening is, o f necessity, the commencement 
of the loading of the ship. The other was the 
case of Groves, M aclean, an d  Co. v. V o lk a rt 
B ro th e rs  (0. & E . 309), but, in  my opinion, th is 
case only recognises the general principle, which 
was not disputed, that, in  the absence of express 
stipulation, a ship to be ready to load must be 
completely ready in  a ll her holds, so tha t the 
charterer may have the disposal of the whole 
vessel. I  do not consider tha t these authorities 
can be said to lay down any principle which 
conflicts w ith  the view which 1 have expressed. 
I  have carefully considered the judgment in  a 
German decision, which was cited by M r. 
Horridge : i t  seems to me tha t the terms of the 
charter were very different, and I  decide th is case 
substantially on the construction which I  put 
upon the charter. The words at the end of 
clause 5, “  sufficient cargo to be supplied at 
Iquique to enable the vessel to  sh ift to  Caleta 
Buena in  safety,”  do not seem to me to materially 
assist the p la intiffs, because i t  m ight well be that 
a vessel would require more cargo to go in  
safety to Caleta than would be necessary as 
stiffening fo r her safety as long as she remained 
in  the roads at Iquique. Eor the above reasons 
I  am of opinion that the vessel was not ready to 
load w ith in  the meaning of clause 13, and tha t 
judgment must be given fo r the defendants, w ith
0O8̂ 8' Judgm ent f o r  the defendants.

Solicitors fo r the pla intiffs, W eigh tm an, Pedder, 
and Co., Liverpool.

Solicitors fo r the defendants, Batesons, W a rr, 
and W im shu rs t, Liverpool.

P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S I N E S S .
Jan . 27 and  28, 1909.

(Before Bargrave D ea n e , J. and E lder 
Brethren.)

T h e  B oucau. (a).
C o llis io n  between sh ip  a nd  p ie r  — Negligence — 

Onus o f  p ro o f— Com pulsory p ilo tage—P ro o f o f  
negligence o f  p i lo t— In e v ita b le  accident.

A  vessel en te rin g  W o rk in g to n  H a rb o u r  ip  charge 
o f a com pulsory p i lo t  took a sheer and  co llided  
w ith  a je t ty  between the r iv e r  D erw ent a n d  
the ha rbour. The p ilo t ,  when he noticed the  
sheer, ordered the engines f u l l  speed astern a nd  
the o rde r was a t once obeyed, but the construction  
o f the engines was such th a t i t  took tw enty  
seconds to get the engines astern. There was 
in  fa c t  less w a te r u n d e r the vessel than  the p ilo t  
expected, as the tide  d id  not reach the he ight 
stated in  the tide  table. I n  an ac tion  by the 
owners o f  the je t ty  to recover damages f o r  in ju r y  
done by the neg ligent n a v ig a tio n  o f  the steam 
sh ip  :

H e ld , th a t the owners o f  the steam ship were not 
lia b le , f o r  they had no t been g u ilty  o f  negligence, 
and  the accident was due to force majeure.

D amage a c tio n .
The pla intiffs were the W orkington Harbour 

and Dock Board ; the defendants were the owners 
of the ship Boucau.

The case made by the p la in tiffs  was tha t they 
were the harbour authority of W orkington and 
the owners of a je tty  named the Merchants’ Quay 
situate at the junction of and between the river 
Derwent and the harbour.

On the 17th May 1908, about 11.30 a.m., the 
weather being fine and clear, the tide nearly 
high water and nearly slack, and the wind south, 
a strong breeze, the steamship Boucau, whilst 
making fo r Cammell’s W harf on the side of the 
harbour opposite the Merchants’ Quay, negligently 
ran in to  the wooden je tty  at the seaward end of 
the Merchants’ Quay and caused damage.

The case made by the defendants was tha t the 
Boucau, a French steamship of 1150 tons gross 
and 703 tons net register, while on a voyage 
from  Castro to W orkington w ith  a cargo 
of iron ore was entering W orkington Harbour in  
charge of a duly licensed p ilot. The weather was 
fine, there was a fresh to strong breeze, and the 
current was running down the river at the rate 
of about two to three knots. A  good look out 
was being kept on board the Boucau, and a ll 
proper assistance was being given by her master 
and crew to the said p ilo t. In  these circum
stances, as the Boucau  was being navigated to 
pass between the Merchants’ Quay Je tty  and the 
quay on the opposite side of the harbour 
entrance she was canted to port towards the 
je tty  by the current on her port quarter and the 
wind on her starboard side. Under the orders of 
the p ilo t the engines of the Boucau  were at once 

ut fu l l  speed astern, but, before the way could 
e taken off the Boucau, her stem caught the end 

of the je tty , doing i t  some damage.
The defendants denied tha t they ran into the 

je tty  by reason of any negligence on the part of
(a) Reported by L . F. C. Darby , Esq., Barrister-at-Law.



MARITIME LAW CASES. 241

A d m .] T h e  B o u c a u . [A d m .

those on the Boucau. In  the alternative they 
alleged tha t i f  the collision between the Boucau  
and the je tty  was caused by any negligence in  the 
navigation of the Boucau, i t  was caused solely by 
the negligence of the duly licensed p ilo t acting in  
charge of the B oucau  w ith in  a d is tric t in  which 
the employment of the p ilo t was compulsory by 
law.

The p la in tiffs  by the ir reply alleged tha t i f  the 
p ilo t was negligent, which they did not admit, 
the collision was caused or contributed to by the 
negligence of the defendants’ servants in  th a t the 
order to pu t the engines fu l l  speed astern was 
not obeyed w ith  due promptitude or the engines 
were incapable of being reversed w ith reasonable 
quickness, and tha t no anchor was le t go by the 
crew, or tha t the ground tackle was not capable 
of being le t go w ith reasonable quickness or was 
not in  readiness to le t g o ; tha t the B oucau  was a 
bad steerer; and tha t the master of the B oucau  
gave the p ilo t no assistance or advice or warning 
as to the character of the B oucau  or her engines 
or ground tackle.

The material evidence is set out in  the 
judgment.

A s p in a ll, K .C . and Les lie  S co tt fo r the p lain
tiffs.—There was a possibility tha t the head of 
the Boucau  m ight be canted to port when entering 
the harbour. The defendants adm it delay when 
the engines were reversed ; even i f  the delay was 
short, i t  caused the collision. The engines were 
fa u lty ; the order to go astern could not be carried 
out immediately, and tha t was the real cause of 
the collision. The je tty  is in  the same position as 
a ship at anchor. When a vessel is at anchor and 
can be seen, there is p r im d  fa c ie  evidence of negli
gence of another vessel i f  she runs in to  her, and 
the onus is on the moving vessel to rebut the 
presumption of lia b ility  by showing tha t they 
were gu ilty  of no negligence, and tha t the collision 
was caused by inevitable accident or by the negli
gence of a compulsory p i lo t :

The Ind us , 56 L . T . Rep. 376;  6 Asp. M ar. Law  
Cas. 105 (1886) ; 12 P. D iv . 46.

The presumption of fa u lt in  such a case w ill not 
be rebutted by proof tha t the colliding vessel was 
in charge of a compulsory p ilo t; i t  must be proved 
tha t the p ilo t was in  fa u l t :

M a nn and M acNeal Company v. E lle rm a n  L in e  
L im ite d , 7 C t. of Sessions Cases (5 th  series), 213. 

The defendants must prove tha t i t  is the fa u lt of 
the p ilo t alone:

C lyde S h ipp in g  Com pany L im ite d  v . M ille r ,  1907,
S. C. 1145 ; 44 S. L . R . 921.

The ship in  th is case was in  charge of a com
petent T rin ity  House p ilo t whose conduct is not 
impeached—indeed, the master of the B oucau  
approved of it. W hat caused the accident ? The 
fact is the engines were not properly handled; 
there was plenty of tim e to avoid the collision i f  
the engines had been efficient and had been 
properly handled. This shows the accident was 
not inevitable, fo r i t  m ight have been avoided by 
ordinary sk ill and care:

The Woodford, S h ipp in g  G azitte, M a rch  9, 1906.

L a in g , K.C. and Stubbs fo r the defendants.— 
The owners of the vessel are not responsible fo r 
the co llis ion; they were g u ilty  o f no negligence. 
I f  there was any negligence on the B oucau, i t  was 
the negligence of the p ilot. “  I f  the defendants 

V o l . X L , N. S.

prove th a t the p ilo t gave orders and tha t they 
were obeyed, they make out a p r im d  fa c ie  case of 
negligence on the part of the pilot. B u t i f  they 
only prove th a t the p ilo t gaye orders, w ithout 
also proving tha t they were obeyed, they do not 
even make out a p r im d  fa c ie  case tha t the co lli
sion was solely the fa u lt of the p ilo t ” : (Lord Esher 
in  The In d u s , u b i sup.). In  this case the defendants 
have proved tha t the orders given by the p ilo t 
were prom ptly obeyed; tha t exonerates the defen
dants. The entrance to the harbour is d ifficu lt 
to navigate, and the depth of water under the 
vessel makes a great difference in  the ease w ith 
which she can be navigated. The p ilo t did not 
know the state of the tide ; i t  was his duty to ask, 
and he failed in  his duty. The sheer which took 
place did not surprise the p ilo t, as the wind was 
fresh on the starboard side and the tide was 
running on the port side. The p ilo t gave the 
order to go fu l l  speed astern; tha t was done 
prom ptly ; i t  took twenty seconds to do it. Is  
tha t time so long as to be negligence ? The p ilo t 
found no fau lt. I f  i t  is true that old-fashioned 
engines of th is type take that time to reverse, no 
negligence has been proved on the pa rt of the 
defendants.

Les lie  Scott in  reply.—I f  the defendants are 
to succeed here, they must prove what really 
caused the collis ion; i f  the matter is le ft in  doubt 
the pla intiffs are entitled to judgment.

B a r g r a v e  D e a n e , J. — This is an action 
brought by the W orkington Harbour and Dock 
Board against the French steamship B oucau  for 
damage done by the B oucau  to a wooden je tty  
near the entrance to the harbour of W orkington. 
The case raises some curious points. F irs t of all 
there is the question of onus of proof. U n
doubtedly th is French steamer ran in to th is je tty  
and damaged it, and the je tty  being a stationary 
object, incapable of getting out of the way or 
doing anything at all, the steamer is, p r im d  fa c ie , 
liable fo r running in to  it. She pleads, however, 
tha t i t  was no fa u lt of hers—that she was under 
compulsory pilotage. The other side say: 
“  Whether you were under compulsory pilotage 
or not you are liable. F irs t of a ll we say that 
the p ilo t was not gu ilty  of any negligence himself, 
and therefore your compulsory pilotage plea 
fails ; secondly, we say tha t in  any event we w ill 
show you were gu ilty  of negligence; and we show 
i t  in th is way, tha t the conduct of your crew was 
such that although an order was given to execute 
a certain manoeuvre they were not prepared to do 
so, and did not at once obey the order, and that 
was the real cause of th is collision.”  Now, i t  
seems to me tha t the law as to th is state of 
things is clear. P r im d  fa c ie  the defendants are 
liable. The defendants, however, say: “ We were 
under compulsory pilotage, and i f  there was any 
negligence in  the conduct of our ship i t  was done 
under the orders of the pilot, all of whose orders 
were obeyed, and we are not responsible.”  There
upon the harbour board call the p ilo t, who says 
he did everything necessary, and tha t the real 
cause of the accident was that, although he gave 
an order to pu t the engines fu ll speed astern, 
there was delay in  obeying his order. Therefore 
he not only protects himself but hits as hard as

I he can at the defendants; and I  th ink, having 
put forward the plea of compulsory pilotage, the 
defendants, by law, have cast upon them the onus
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of discharging themselves of the responsibility. 
Now, I  th ink  there is only one charge preferred 
by the pla intiffs against the defendants, and tha t 
is as to the carrying out of the order to the 
engines. W hat is the tru th  about tha t ? We 
have a most unsatisfactory state of things. I  do 
not want to say anything which w ill hu rt any
body’s feelings, but i t  is extremely odd to find 
tha t the harbour-master makes a report at once, 
and says, “  I  saw the whole thing, and no blame 
attaches to anyone.”  The p ilo t also makes a 
statement at once, and he says, “  A ll  my orders 
were prom ptly carried out, and I  have no fa u lt to 
find w ith the ship or anyone on board.”  Those 
are statements made at the time by the p ilo t and 
the harbour-master. Now, by the side of the 
harbour-master was standing the deputy harbour
master, and also Captain Spicer, of the ship L a n ca 
shire, which was in  the harbour. Those two gentle
men made no statements at the time about it .  The 
deputy harbour-master was firs t spoken to about 
th is matter, he says, two months ago, which 1 
notice was ju s t about the date of the writ. Captain 
Spicer was spoken to about two weeks ago, which 
I  find is the date of the reply. Now we find 
tha t the harbour-master and the p ilo t have turned 
rig h t round, and say, “  not only do we impute 
blame to you, but we say the orders were not 
properly carried out.”  I  th ink  i t  is a very un
satisfactory state of things. I t  looks very much 
as i f  the harbour people had persuaded some 
of these witnesses to eat the ir own words at a 
later date. Now, tha t does not conclude the whole 
case, because unless the defendants satisfy me that 
there was no fa u lt on the ir part, then I  am bound 
in  fact to find tha t the onus is not discharged. 
Now, what happened ? I  find these facts. I  
find th a t on that particular day the p ilo t 
boarded th is ship out in  the roadstead somewhere 
about half-past ten. He was on board outside 
the harbour fo r something about an hour, 
waiting fo r the flag to  be hoisted to show that 
the vessel could come in. The p ilo t says the 
vessel is known in  the harbour and tha t they 
knew her draught. The p ilo t says tha t when the 
flag was hoisted i t  was an indication tha t there 
was water fo r her to  come in. The p ilo t says he 
had no opportunity, coming in  as he did, to  see 
whether the water was at its  proper height. 
We have i t  now stated as a fact tha t instead of 
there being 18ft. 9in. of water in  the harbour 
there was only 17ft. 8in., and this vessel was 
drawing 15ft. 4in. Therefore there was only a 
l it t le  over 2f t .  o f water under her, and so fa r as I  
can judge tha t fact was not known at the time to 
anybody, and i t  looks very much as i f  those in  the 
harbour had not taken sufficient notice of the 
actual height of the water, bu t were going by the 
tide table. However, tha t does not affect my 
judgment, because I  am not going to find the 
harbour authorities liable or responsible fo r that 
default. I  am not sure there was default, but we 
do know there was less depth of water than the 
tide table showed.

W hat happened P The vessel came in  by the 
invitation o f  the harbour authority. We ai'e to ld 
t h a t  th e re  w as  a  f r e s h e t  in  th e  r iv e r ,  a n d  a lth o u g h  
i t  w a s  n o t  q u ite  liig b . w a te r ,  th e r e  w as  a  c u r r e n t  
a g a in s t  th e  vesse l c o m in g  u p  o f  tw o  k n o ts  a n  h o u r ,  
a n d  th e  vessel w as  g o in g  ro u n d  a t  a b o u t th r e e  
k n o ts  th r o u g h  th e  w a te r . S h e  c am e  u p  close to  th is  
p o in t  w h e re  she h a d  to  g o  ro u n d  u n d e r  p o r t  h e lm

to enter the harbour. There was a strong wind 
from the west, pu t at force 5, and we are to ld by 
the p ilo t tha t the vessel had come up at fu ll 
speed because of the state of the weather. 
Before she got to  the place where she had to 
tu rn  she had to stop her engines, and she was 
going about a knot. When she turned round she 
would get the fu l l  force of the current on her 
port quarter and the fu l l  effect of the wind on 
her starboard bow; and the result was that, 
instead of continuing her course to starboard, 
disregarding her port helm and disregarding the 
fact that she had a right-handed screw, in  the 
captain’s words she made a sheer bodily to port. 
This vessel had got her bows about in  a line 
between the two ends of the harbour. T ie  
evidence is that she had the je tty  she ran in to  on 
her port bow, and tha t then she sheered w ith 
her bow towards i t ; and I  th ink  tha t the swing of 
the vessel w ith her sheer and the pressure of the 
current against her port quarter would very 
like ly  give her a tendency to go forward as well 
as make this spin round to port, The p ilo t says : 
“  Upon seeing that, I  at once gave an order to go 
fu l l  speed astern,”  and his evidence is tha t fo r the 
purpose of enforcing tha t order, and to show i t  
was urgent, he repeated i t  immediately. He says 
tha t as fa r as he was concerned tha t order was 
given as prom ntly as possible. I t  turns out that 
th is vessel is of such a construction, although she 
is of normal type, tha t she is equipped w ith  old- 
fashioned engines, which are not capable of being 
reversed very quickly. Instead of being reversed 
very quickly, i t  takes twenty to twenty-five 
seconds to do so. That is a defect, but i t  is not a 
defect of which the court w ill take notice, 
because i t  is in  evidence tha t she is of normal 
type and i t  is in  evidence tha t i t  was known in 
tha t part of the world what type of vessel she was. 
They knew a ll there was to be known about her, 
and the pilot, as I  have pointed out, did not make 
any complaint about her at the time. W hy 
was i t  th is vessel took th is sheer P In  my 
opinion, and in  the opinion of the E lder Brethren, 
who are more competent than I  am to form an 
opinion, i t  was due to the cause, prim arily, that 
there was less water in  the river than was sup
posed, and instead of th is vessel having three feet 
under her she had only two. The result was that 
when she presented a very much larger surface 
to the current she had less water under her, and 
there was an extremely strong w ind from  the 
west blowing, as I  have said, on her starboard 
bow. In  my opinion tha t extreme cant, which is 
described by the p ilo t himself as an extraordinary 
one, was the real cause of th is trouble. I t  seems 
to me tha t the defence to th is case is th is : “ You 
have accused me of not obeying orders promptly. 
I  discharge tha t attack by means of your own 
witnesses, who say tha t I  did obey the orders 
prom ptly and that nobody is to blame. Out of 
the mouths of your own witnesses I  take my 
defence.”  Now, i f  they have in  tha t sense dis
charged the onus which the law imposes upon 
them, then the defendants have absolved them
selves from  blame; bu t I  go one step further, 
and, using the words of the late Lord  Esher in  
T h e  I n d u s  ( u b i  s u p . ) ,  I  t h in k  th is  was a  case of 

f o r c e  m a j e u r e ,  a n d  t h a t  th e  w h o le  cau se  o f  th e  
d is a s te r  h a d  n o th in g  to  d o  w i t h  th e  s h ip  i ts e lf ,  
b u t  w a s  th e  r e s u l t  o f  e x t r a o r d in a r y  c o n d it io n s  
w h ic h  p r e v a i le d  a t  th e  p a r t ic u la r  m o m e n t  a t  t h a t
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particular spot. M y judgment is tha t th is is a 
case of fo rce  m ajeure, and tha t the defendants 
are not liable fo r th is damage, first, because they 
have not been gu ilty  of any negligence, and, 
secondly, because I  th ink  that i t  was brought 
about by the conditions of the current and of the 
wind on tha t particu lar day in  tha t particu lar 
part of the harbour at W orkington. Therefore 
there w ill be judgment fo r the defendants.

Solicitors fo r the pla intiffs, L e d ga rd  and S m ith , 
agents fo r M ilb u rn ,  Son, and Sewell, o f W orking- 
ton.

Solicitors fo r the defendants, Stokes and 
Stokes.

M a rc h  2,3, and  4,1909.
(Before B a r g b a v k  D e a n e , J. and E lder 

Brethren.)
T h e  G e r e , (a )

C o llis io n — R iv e r Thames— Overtaken vessel— D u ty  
to keep course— O vertak ing  vessel— D u ty  to keep 
clear— D u ty  o f  vessels go ing down r iv e r  to keep 
to the south o f  m id -s tream .

Two steamships, both proceeding dow n the Thames, 
co llided  in  G alleons Reach somewhere between 
m id -r iv e r  an d  the n  o rth e rn  bank. B o th  vessels 
were held to blame, the ove rtak ing  vessel f o r  no t 
keeping c lea r o f  th  e overtaken vessel and  the 
overtaleen vessel f o r  no t keeping her course. 

Semble: Vessels go ing down r iv e r  should keep to  
the south o f  m id -s tream .

D a m a g e  a c t i o n .
The p la in tiffs  were the owners of the steamship 

B re n d a , the defendants and counter-claimants 
were the owners of the steamship Gere.

The case made by the p la in tiffs was tha t shortly 
before 6.30 a.m. on the 15th Nov. 1908 the B renda, 
a screw steamship of 1152 tons gross and 710 tons 
net register, manned by a crew of sixteen hands 
a ll told, le ft Stanton’s W harf, R iver Thames, in  
the course of a voyage to Goole. The wind was 
a moderate northerly breeze, the weather was 
du ll and overcast, and the tide ebb, of a force of 
from one and a ha lf to two knots. The B renda , 
in  charge of a duly licensed T r in ity  House pilot, 
was steering a down-river course w ith  engines 
working at various speeds as required. The 
regulation masthead and side lights and a stern 
lig h t were being duly exhibited and were burning 
b righ tly , and a good look-out was being kept on 
board her.

In  these circumstances the steamship Gere was 
seen to leave Fresh W harf and proceed down the 
river ahead of the B renda . When the vessels 
arrived at the upper part of Galleons Reach, 
the Gere, which was then on the starboard side of 
the B re n d a  was seen to be starboarding, as i f  
attempting to pass to the northward of a dredger 
which bore fine on the starboard bow of the 
B renda. The engines of the B renda , which had 
shortly before been put fu l l  speed ahead, were 
kept so as the only means of avoiding a collision, 
but the Gere came on, and w ith her port bow 
s tru c k  the B r e n d a  o n  the s ta rb o a rd  s ide  a b a f t  
a m id s h ip s  d o in g  d a m a g e  a n d  fo r c in g  h e r  h e a d  
to  s ta rb o a rd  in t o  c o ll is io n  w i th  th e  d re d g e r , a n d  
a n o th e r  s te a m s h ip  the M i l w a u k e e .

(<0 R e p o r te d  b y X .  F . O. D a b b y , E s q . ,  B a r r is te r -a t -X a w .

Those on board the B re n d a  charged those on 
the Gere w ith not keeping a good look-out; w ith 
improperly starboarding; w ith fa iling  to keep 
the ir course and speed; w ith  not easing, stopping, 
or reversing the ir engines in  due time ; and w ith 
not navigating w ith proper and seamanlike 
care.

The case made by the defendants and counter- 
claimants was tha t shortly before 6.30 a.m. on the 
15th Nov. 1908, the Gere, a steel screw steamship 
of 754 tons gross and 420 tons net register, while 
on a voyage from Nicholson’s W harf, London, 
to Penarth Dock in  water ballast, was proceeding 
down the upper part of Galleons Reach, river 
Thames, manned by a crew of fifteen hands a ll 
told, and in  charge of a duly licensed T rin ity  
House p ilo t, and was making about seven knots. 
The weather was fine and clear, the wind was north 
north-east light, and the tide was the firs t of the 
ebb and of the force of about oue knot. The Gere 
carried the regulation lights fo r a steamship 
under way and a stern ligh t, which were being 
duly exhibited and were burning brightly, and a 
good look-out was being kept on board of her.

Under these circumstances the B renda, which 
had been firs t seen on the south side of the river 
when the Gere was passing through the Tower 
Bridge was observed to be coming up rapidly 
on the port quarter of the Gere, showing her 
masthead and green lights. The Gere kept her 
course, which led to the northward of a dredger 
on her starboard bow at anchor off the A lbert 
Dock entrance, and also kept her speed; and, when 
the B renda , drawing up on the port quarter of the 
Gere, was seen to be attempting to pass the Gere 
dangerously clpse, she was loudly ha iled ; but the 
B re n d a  continued to come on fast and drew the 
head of the Gere to port against her helm and, 
although the helm of the Gere was pu t hard-a- 
port while at the same time her engines were 
reversed fu l l  speed astern, the port bow of the 
Gere was drawn into contact w ith the starboard 
side of the B re n d a  abaft of amidships and sus
tained damage. The head of the B re n d a  in  
consequence of the contact fe ll to starboard and 
she struck the head of the dredger and then 
fa lling  more athwart her stern came in  contact 
w ith  the starboard bow of the Gere, doing her 
fu rther damage. The B re n d a  then, w ithout 
materially stopping her way, ran in to  the port 
bow of the steamship M ilw aukee  which was tow
ing down the river on the south side of the 
channel.

Those on the Gere charged those on the B re n d a  
w ith not keeping a good look-out; w ith  im 
properly fa iling  to keep out of the way; w ith 
attempting to pass the Gere too close and at too 
great a speed; and w ith neglecting to ease, stop, 
or reverse the ir engines in  due time.

The following Thames By-laws 1898 were relied 
on in  support of the cases made by the p la intiffs 
and defendants:

49. E ve ry  steam vessel and steam launch when 
approaching another vessel so as to  invo lve  r is k  o f 
co llis ion sha ll slacken her speed and sha ll stop and 
reverse i f  necessary.

52 . E v e r y  vessel o v e rta k in g 1 a n o th e r  vesse l s h a ll keep  
o u t o f th e  w a y  o f  th e  o v e rta k e n  vessel, w h ic h  la t t e r  
s h a ll keep  h e r  oourse.

53 . W h e re  b y  th e  abo ve b y -la w s  one o f  tw o  vessels  
is  to  keep  o u t o f  th e  w a y  th e  o th e r  s h a ll keep  h e r  
course a n d  speed.
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There is no by-law in  the Thames rules which 
directs vessels to keep to the ir starboard hand 
side of the river.

A s p in a ll, K.C. and D u n lo p  fo r the p laintiffs.
L a in g , K.C. and A . A d a ir  Roche fo r the defen

dants.
B arg  r a v e  D e a n e , J.—This is a case of a 

somewhat serious character, because of the con
sequence which w ill follow  the decision I  am about 
to give. I t  is true i t  is only a case in  which a 
collision between two ships is actually before the 
court, but there are other consequences which 
evidently w ill result, and which therefore give one 
considerable anxiety. The particular collision is 
between two small vessels, the B re n d a  and the 
Gere. Both vessels le ft wharves ju s t below 
London Bridge, somewhere about the same time, 
on the morning of the 15th Nov. 1908. The Gere 
le ft a lit t le  before the B re n d a , and, starting from 
different sides of the river, they followed each 
other down u n til they got somewhere down to 
Woolwich Reach. A t tha t time the B re n d a  
apparently was astern of the Gere, and therefore 
we must take i t  tha t she was in  the position of 
an overtaking ship. The Gere has to ld her story 
of how she came down, bu t the court does not 
believe the story of the Gere w ith respect to that 
matter. The Gere says she came down on the 
north side of the river a ll the way. The court, 
upon the evidence, is of opinion tha t tha t is not a 
true story, because there was an abundance of 
independent evidence to show tha t the Gere, in  
fact, u n til very shortly before the collision, was 
following pre tty  well in  the wake of a large 
steamer, the M ilw a u ke e , which was being towed 
down to the southward of mid-channel. There is 
also the evidence from  a vessel immediately astern 
of the Gere, a vessel called the R uby, to  the effect 
that the Gere was ahead of her and between her 
and the M ilw aukee. O f course, i t  is a very 
awkward position to find oneself in —namely, that 
one cannot believe the evidence of the Gere on a 
material point. The facts, as I  believe them, are 
as follows, and I  agree w ith  counsel fo r the 
pla intiffs tha t the question before the court is 
almost entirely one of fact. There is one question 
which I  have asked the E lder Brethren, because 
i t  is a matter which they are more competent to 
give me advice upon than I  am to act upon my 
own judgment, though I  entirely agree w ith them 
—but apart from  tha t the question is one of fact. 
The B re n d a  admittedly came down on the north 
side of the river to Woolwich Reach. The Gere, 
in  my opinion, came down on the south side of 
mid-channel, in  the wake of the M ilw aukee. 
When these two vessels got somewhere about the 
Free Ferry in  Woolwich Reach the Gere star
boarded her helm, to come out from under the 
stem of the M ilw aukee, fo r the purpose of passing 
her. The Gere was going six or seven knots, 
and the M ilw a u ke e  about five knots, and, according 
to the evidence of the p ilo t o f the M ilw a u ke e , he 
firs t noticed her when she had got out on the port 
side. He says tha t at tha t time, when they were 
approaching a dredger, which was moored, 
according to the evidence, somewhere about m id
stream, he noticed tha t the Gere had the dredger 
on her port bow. Now, that is a material piece 
of evidence. I t  is corroborated by a man on a 
sailing barge which was below the place of the 
collision, who says tha t before the collision, of

which he was a witness, he saw both ligh ts of the 
Gere. Now, there is evidence tha t at tha t time 
the M ilw a u ke e  was making to pass somewhere 
about 100f t .  to the southward of the dredger, 
and, according to the evidence of the p laintiffs, 
the Gere was observed to be making as though 
she would pass also to the southward of the 
dredger. Now, i t  is said by those on the dredger 
tha t they perceived tha t the Gere had altered her 
course; tha t instead of passing to the southward 
she was seen to be making to pass to the north
ward. The man on the barge below says tha t at 
about tha t time he suddenly lost the red lig h t of 
the Gere, which indicated to him  tha t she was 
starboarding. Now, those two vessels approached 
to the north side of the dredger. As I  have said, 
the B re n d a  was the overtaking ship. The p ilo t 
of the Gere says tha t he did not change his 
mind. He says, “  I  never intended to pass to the 
southward of the dredger. I  always intended 
to pass to the north side of the dredger. I  was 
always on the north  side of the channel.”  I f  one 
disbelieves his story as to being always on the 
north side, one hesitates to believe his story tha t 
he never intended to pass on the south side of 
the dredger. One doubts the whole of his story. 
I f  he was to the south side then he must have 
intended to get across to the north  side, and 
therefore there must have been an in tention to 
get to the north. I  am of opinion tha t he had 
an intention to get to the north, and tha t he did 
go to the n o rth ; but tha t does not bring about 
the collision. I  believe tha t this vessel, the Gere, 
did intend to pass to the southward of the 
dredger, between the dredger and the M ilw aukee , 
but tha t the person in  charge of her had to change 
his m ind fo r the very good reason—as I  believe, 
and as the E lder Brethren advise me—tha t i t  was 
very doubtful whether there was room fo r the 
Gere to pass between the dredger and the M i l 
waukee. The dredger, as I  have said, was about 
in  mid-stream, and. according to the chart, there 
is about 600 to 700 feet between the dredger and 
the north shore. There were barges on the north 
side of the dredger, not close to her but between 
her and the north shore, and therefore the dis
tance to the north  of the dredger available fo r 
navigation purposes was somewhat less than the 
fu l l  distance between the dredger and the shore. 
Now, I  believe the B renda  thought tha t the Gere 
had changed her m ind and was intending to pass 
to the north side of the dredger. I  do not quite 
follow from the evidence what distance there was 
—I  rather th ink  the B re n d a  says there was about 
100 feet between her and the dredger at the point 
at which she intended to pass her. I t  is 
d ifficu lt in  the early morning to gauge distances 
accurately, but pu tting  i t  at something under 
100 feet, then she saw this other vessel, the Gere, 
making towards her. In  my opinion there was 
room fo r these two vessels to pass, both of them, 
to the north side of the dredger, but not too much 
room, and i t  was rather a hazardous proceeding 
fo r them both to do so ; and the firs t finding of 
fact at which I  arrive is that, in  my opinion, as 
soon as the B re n d a  saw the Gere was intending 
to come across to the north  of the dredger she 
should at once have stopped her engines.

She was an overtaking ship, and she had no 
business to press on and run the risk of not 
getting through. I t  was her duty to stop at once. 
On the other hand, I  have to deal w ith the Gere,



MARITIME LAW CASES. 245

A d m .] C h a r t e r e d  B a n k  op I n d ia , & c . v . B r it . I n d ia  St e a m  N a v ig a t io n  Co. [P r iv . Co.

p.nd to ask myself what really brought about this 
collision. I f  the B renda  had not pressed on there 
would have been no collision, but i f  the Gere had 
kept her course s till there m ight have been no 
collision. In  my opinion the Gere has not to ld the 
true story—I  mean her officer and p ilo t—as to 
what happened on board her. I  believe, upon the 
evidence given, tha t the Gere starboarded at the 
time when those on the B re n d a  say they saw she 
was starboarding. The evidence to my mind is 
conclusive upon tha t point. F irs t o f a ll i t  is sworn 
to by those on the B renda, who saw it. Secondly, 
there is the man H inton, who says tha t a few 
days afterwards he happened to meet the man 
Clarke, who had been at the helm of the Gere, 
and he says Clarke to ld  him  he had starboarded, 
and tha t he was surprised to get the order from 
the p ilo t of the Gere : but tha t he did get the 
order, and he obeyed i t  and starboarded. I  have 
already referred to the evidence of the man on the 
sailing harge, who says he saw by the alteration 
of her lights tha t the Gere was starboarding. 
There is fu rthe r the evidence of the p ilo t of the 
M ilw aukee , who says tha t the orig inal course of 
the Gere was to pass to the south of the dredger. 
Then there is the evidence of Clarke, who 
steered the Gere. Now, he is a man who 
undoubtedly has not to ld the tru th  in  the witness- 
box, Counsel fo r the defendants says : “  I  see 
tha t is so, and I  ask the court to disregard his 
evidence altogether.”  I  agree w ith  them tha t he 
is not trustworthy, but s til l he has been in the 
witness-box, he has to ld his story, he has been 
cross-examined, and he has answered questions I  
put to him, and I  take his evidence as I  believe i t  
to be true and not as I  believe i t  to be false, and I  
look to see in  what respect there is outside 
evidence to lead me to a conclusion as to what 
part of his evidence is true and what part is 
false. In  chief he said : “  M y helm was amid
ships. The order I  got was, ‘ Easy helm, hard- 
a-port.’ ”  I t  at once struck me tha t “  easy helm ”  
must have meant ease i t  from something. You 
do not ease i t  from amidships. He stuck to it, 
but eventually he admitted tha t he had got an 
order to starboard, and tha t his helm was hard- 
a-starboard, and when he got an order to ease i t  
and hard-a-port he understood i t  to mean steady 
your helm from  hard-a-starboard and pu t i t  
hard-a-port. That I  believe to be true. I  believe 
' t  to be perfectly accurate tha t th is vessel, at the 
time which is deposed to by the man on the 
barge and those on the B re n d a , did sta r
board her helm. W hy the p ilo t did i t  I  can only 
conjecture, but i t  may very well be tha t having 
altered his course he thought there was very lit t le  
room, and in  order to give more room to clear the 
dredger he starboarded. I  am of opinion tha t 
the Gere, being an overtaken vessel, had no rig h t 
to starboard her helm at tha t tim e in  order to 
change her course, and fo r tha t reason I  th ink  
the Gere is also to blame. I  th ink  tha t th is is a 
case in which the two vessels were making to 
pass to the northward of th is dredger at a very 
dangerous place, and tha t one is to blam e; the 
overtaking vessel, fo r not stopping her engines at 
once, and the other, the overtaken vessel, is to 
blame fo r starboarding. They were both respon
sible partly  fo r this collision. I t  would not be 
r ig h t fo r me to leave th is case w ithout making a 
few more remarks. One has reference to the 
question I  have pu t to the E lder Brethren.

Witnesses have been called to say that they saw 
the Gere was sucked in  towards the B renda. 
This collision took place about half-past six in  
the morning, and the sun did not rise t i l l  7.20, 
and although they may be perfectly honest w it
nesses the opinion of the court and of the E lder 
Brethren is tha t i t  is ridiculous to suppose tha t 
these people could have witnessed any such fact. 
Whatever they may have thought about i t  is one 
matter, but as evidence i t  is worthless. The 
E lder Brethren also have a strong opinion tha t 
these vessels were both very much, not to blame 
in  a legal sense, but in  fa u lt fo r attempting to 
pass to the north of tha t dredger. There is an 
understanding tha t vessels in  the river should 
keep to the starboard side, and tha t vessels 
coming up should keep on the north, and vessels 
going down should keep to the southward. Here 
they were, before sunrise, getting oyer to that 
side of the river on which they m ight expect 
other vessels to be coming up, and they would 
have found themselves in  an awkward position i f  
they had found a steamer coming up. This co lli
sion would not have happened i f  they had both 
waited u n til they got below the dredger before 
they attempted to pass.

Solicitors fo r the p laintiffs, B o tte re ll and 
Roche.

Solicitors fo r the defendants, Thomas Cooper 
and Co.

J U D IC IA L  C O M M IT T E E  OF T H E  
P R IV Y  C O U N C IL .

Feb. 2, 3, and  M a rc h  31, 1909.
(Present: The R igh t Hons. Lords M a c n a g h t e n , 

A t k i n s o n , and C o l l i n s , and S ir A r t h u r  
W i l s o n .)

C h a r t e r e d  B a n k  o f  I n d i a , A u s t r a l i a , a n d  
C h i n a  v . B r i t i s h  I n d i a  S t e a m  N a v i g a t i o n  
C o m p a n y , (a )

o n  a p p e a l  f r o m  t h e  s u p r e m e  c o u r t  o f  t h e  
s t r a i t s  s e t t l e m e n t s .

B i l l  o f  la d in g — Cesser o f  l ia b i l i t y —D e live ry .

Goods were shipped on board the respondent s 
sh ip  u nder a b i l l  o f  la d in g  w h ich  con ta ined  
the fo llo w in g  c lause : “  I n  a l l  cases and  u n d e r  
a l l  circumstances the l ia b i l i t y  o f  the <’om- 
p a n y  sh a ll absolute ly cease when the goods are 
fre e  o f the sh ip ’s tackle, and thereupon the goods 
sh a ll be a t the r is k  f o r  a l l  purposes and in  every 
respect o f the sh ippe r o r consignee." I n  accord
ance w ith  the custom o f  the p o rt o f  des tina tion , 
the goods were de livered over the sh ip ’s side 
in to  the lig h te rs  o f  a  “ la n d in g  a g e n t”  a p 
po in ted  by the shipowners, who conveyed them  
to the shore and stored them  in  a  b u ild in g  
o f w h ich  he was the lessee. W h ile  so stored the 
goods were f ra u d u le n t ly  disposed o f  by a servant 
o f the la n d in g  agent, and were lost to the appel
lan ts, who were the holders o f  the b i l l  o f  la d in g .

H e ld  {a ffirm in g  the ju d g m e n t o f  the cou rt below), 
th a t by the express term s o f  the b i l l  o f  la d in g  
the respondents’ l ia b i l i t y  ceased on the de live ry  
o f  the goods to the la n d in g  agent in  accordance 
w ith  the custom o f  the p o rt

(a) Reported by 0. E. M a ld e n , E s<j., B *rrin ter-» t-Law
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A p p e a l  by the appellants (plaintiffs below) from 
the judgment of the Court of Appeal of the 
Supreme Court of the Straits Settlements at 
Penang, which affirmed the judgment of 
Thornton, J. in  favour of the respondents 
(defendants below).

The action was brought by the appellants 
under two bills of lading, dated respectively the 
1st and 2nd Aug. 1905, of 195 bags and 1000 bags 
of ground nu t kernels shipped on the respondents’ 
steamship Teesta a t Cuddalore and Pondicherry 
fo r Penang, and was fo r damages fo r non-delivery 
or conversion of the said goods. The appellants 
sued as holders of the b ills  of lading or 
alternatively as assignees of the rights of the 
shippers.

The w rit was issued on the 11th May 1906, the 
statement of claim delivered on the 17th May 
1906, the defence on the 5th Ju ly  1906, the reply 
on the 11th Aug. 1906, and the rejoinder on the 
6th Sept. 1906.

The action was heard by Thornton, J. I t  was 
agreed tha t only,the question of lia b ility  should 
be tried and tha t the question of damages should 
be reserved. Certain facts were admitted before 
and at the tr ia l. Evidence was called by the 
appellants and by the respondents and a number 
of documents were pu t in. The material facts 
so proved or admitted were as follows :

The goods in  question were shipped on the 1st 
and 2nd Aug. 1905 by K . Govindasamy Chetty 
and S. Annamalai Chetty. B y  each of the bills 
of lading the goods were expressed to be shipped 
fo r carriage to Penang and to be delivered at the 
port o f Penang, and each contained the following 
clause :

T h e  company is to  have th e  option of delivering these 
goods or any  p a rt thereof in to  receiving ship or landing  
them  a t the  r is k  and expense of the shipper or consignee 
as per scale of charges to be seen a t the agent’s office, 
and is  also to  be a t  lib e rty  u n til de livery  to  store the  
goods or any p a r t  thereof in  receiving ship, godown, or 
upon any w h arf, the  usual charges thereof being payable  
by the shipper or consignee'. Th e  company shall have  
a  lien  upon a ll or any p a rt of the  goods against expense 
incurred on the whole or any p a rt of the  shipm ent. In  
a ll cases and under a ll circumstances the  lia b ili ty  of 
the  company shall absolutely cease when the goods are  
free of the  ship’s tack le , and thereupon the  goods shall 
be a t  the  r is k  fo r a ll purposes and in  every respect of 
the  shipper or consignee. F ire  insurance w ill be covered 
by  the com pany’s agents on application.

Each b ill of lading also contained an exception 
of loss or damage from  any act, neglect, or default 
whatsoever of the p ilot, master, ov mariners or 
other servants of the company.

The shippers drew b ills  against the goods on 
S. Fareeth and Co., of Penang, in  favour of the 
appellants, to whom the bills of lading were handed 
as security. The bills on S. Fareeth and Co. were 
accepted and were held w ith the bills of lading by 
the appellants u n til the 6th Sept. 1905, on which 
day the bills were dishonoured by S. Fareeth and 
Co. Jn the meantime the Teesta bad on the 10th 
Aug. 1905 arrived at Penang and the goods in 
question had been delivered overside in to  the 
lighters of P. Bob, a landing agent at Penang, 
by whom they were conveyed to the shore and 
stored in  a je tty  shed of which P. Bob was the 
lessee from  the Government. On the 6th Sept., 
upon the dishonour by S. Fareeth and Co. of the 
b ills  accepted by them, the b ills  of lading were

presented by the appellants to Messrs. Huttenbach, 
Liebert, and Go., the respondents’ agents atPenang, 
and having been by them indorsed “  Please 
deliver ”  were presented by the appellants to P. 
Bob, and delivery of the goods in  question 
demanded. I t  was then discovered tha t while in  
the je tty  shed the goods had been delivered to 
S. Fareeth and Co. w ithout production of the 
b ills  of lading by the fraud, fo r which they were 
subsequently prosecuted to conviction, of Kader 
Mydin, the delivery clerk of P. Bob, and of Yan- 
goor Pakir, manager of S. Fareeth and Co. The 
appellants never received the goods, and i t  was 
fo r th is loss tha t the action was brought.

I t  was established in  evidence and admitted 
tha t according to the custom of the P ort of 
Penang goods arriv ing fo r delivery at Penang 
are discharged over the ship’s side in to the 
lighters of certain recognised firms of lightermen 
who act as landing and shipping agents, and 
th a t such agents land and store and thereafter 
distribute and deliver the goods so received 
amongst the different consignees and receive 
payment in  respect of a ll such services from the 
consignees. A fte r delivery overside the ship
owner has nothing fu rther to  do w ith the goods, 
except tha t hm release fo r fre igh t is required 
before the landing agent w ill deliver the goods to 
the consignee.

P. Bob, who received from  the Teesta and 
landed and stored the goods in  question, had fo r 
many years carried on business as landing and 
shipping agent, and been in  the habit of receiv
ing goods from  the respondents’ steamships, and 
dealing w ith them in  accordance w ith  the custom 
above described.

I t  was not suggested tha t there was any negli
gence by the respondents in  the custody of the 
goods while in  the je tty  shed. The sole question 
was whether the respondents were liable fo r the 
loss of the goods by the crim inal act of the 
servant of P. Bob, the landing agent.

I t  was contended fo r the appellants tha t the 
responsibility of the respondents as carriers 
continued u n til the delivery of the goods to the 
consignees out of the je tty  shed.

I t  was contended fo r the respondents tha t by 
the custom of the port and by the terms of the 
b ill o f lading the delivery to the landing agent 
was a complete delivery to the consignees, and 
tha t the respondents’ lia b ility  as carriers or other
wise ceased upon delivery overside, and tha t in  
any case the goods were by the terms of the b ill 
o f lading at the risk of the consignees after 
delivery overside, and, further, tha t even i f  the 
respondents were under any duty in  respect of 
the goods while in  the je tty  shed, i f  such duty 
was as carriers, they were protected by the excep
tion of “  act or default of the ir servants,”  or i f  such 
duty was as warehousemen, i t  was a duty to use 
reasonable care, and the goods were not lost by 
any want of reasonable care.

On the 24th Jan. 1907 Thornton, J. gave 
judgm ent in  favour of the respondents, w ith 
costs.

The appellants gave notice of appeal, and the 
appeal was beard before the Court of Appeal of 
the Straits Settlements, consisting of S ir W illiam
H . H . Jones, C.J., Fisher and Braddell, JJ. On 
the 24th Sept. 1907 the Court of Appeal 
(Fisher, J. dissenting) gave judgment affirming
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the judgment of Thornton, J. and dismissing the 
appeal w ith costs.

J. A . H a m ilto n , K .C . and T. T . P a in e , fo r the 
appellants, contended that the landing agent was 
the agent of the shipowner and not of the con
signee, and no usage of the port was proved by 
which discharge from  the ship to the landing 
agent amounted to delivery to the consignee. 
The cesser of lia b ility  clause in  the b ill of lading 
is ambiguous and does not avail to  protect the 
shipowner. They referred to

S te inm an and Go. v. A ng ie r L in e , 7 Asp. Mar. 
Law. Cas. 46; 64 L. T. Rep. 613 ; (1891) 1 Q. B. 
619 ;

E lders lie  Steam ship Com pany  v. B orthw ick , 10 
Asp. Mar. Law. Cas. 24; 92 L. T. Rep. 274; 
(1905) A. C. 93;

Nelson L in e  v. James Nelson and Sons, 10 Asp. 
Mar. Law. Cas. 581; 97 L. T. Rep. 812 ; (1908) 
A. C. 16 ;

Chapman  v. Great Western R a ilw a y  Com pany, 42 
L. T. Rep. 252; 5 Q. B. Div. 278.

S cru tto n , K .C . and M a u ric e  H i l l ,  fo r the 
respondents, maintained tha t the whole current 
of authority was in  favour of the respondents’ 
contention tha t by the express terms of the b ill 
of lading the ir lia b ility  ceased absolutely after 
discharge over the side of the ship. See the case 
of P. Caringee Moosa v. B r i t is h  In d ia  Steam. N a v i
ga tion  Com pany  (not reported), referred to in  the 
judgment of the court below, in  which the 
Supreme Court of Ceylon gave judgment fo r the 
present respondents, upon the construction of a 
clause in  a b ill of lading identical w ith  tha t in  
question in  th is case, in  1905. The case of 
Petrococchino  v. B o tt  (2 Asp. Mar. Law. Cas. 310; 
(30 L . T. Rep. 841 ; L . Rep. 9 C. P. 355) is really 
identical w ith th is case. See also

Baxter’s Leather C om pany  v. R oya l M a il Steam  
Packet Company , 11 Asp. Mar. Law. Cas. 98
(1909) ; 99 L. T. Rap. 286; (1908) 2 K. B. 
626.

Blackburn, J. summarises the authorities before 
1860 in

Peek v. N orth  S taffordshire R a ilw a y  Company, 8 
L. T. Rep. 768 ; 10 H. L. Cas. 473.

See also
Manchester, Sheffield, and L inco lnsh ire  R a ilw a y  

Company v. B row n, 50 L. T. Rap. 281; 8 App. 
Cas. 703;

P e n in su la r and  O rie n ta l Company v. Shand, 12 
L. T. Rep. 808 ; 3 Moo. P. C. N. S. 272 ;

W ilto n  v. Royal A t la n t ic  M a il Steam N a v ig a tio n  
Com pany, 4 L. T. Rep. 706; 30 L. J. 369, C. P. ;

Tauhm an  v . P acific Steam N av iga tion  Com pany, 
26 L. T. Rep. 704; 1 Asp. Mar. Law. Cas. 336 
(1872) ;

Thompson v. R oyal M a il Steam Packet Company, 
5 Asp. Mar. Law. Cas. 190n. (1875) ;

A lla n  v. James, 3 Com. Cas. 10 ;
Wade v. Cockerline, 10 Com. Cas. 47 ; affirmed on 

appeal, Ih . 115.
A carrier’s lien may exist after delivery, see

Great E astern R a ilw a y  Com pany  v. L o rd ’s Trustee, 
100 L. T. Rep. 130; (1909) A. C. 109.

There is nothing inconsistent w ith  the contract 
of carriage in  a provision tha t the ship’s lia b ility  
should cease on the goods being landed, and i f  
the lia b ility  s til l continued i t  was as warehouse
men, and they were protected i f  the loss of the

goods was not caused by want of reasonable 
care.

J. A . H a m ilto n , K .C . in  reply.—There is no 
finding tha t there was such a delay in  taking 
delivery as to convert the carrier in to  a ware
houseman, The case of Petrococchino  v. B o tt  
{sup.) and B a x te r ’s Le a th e r C om pany v. R o ya l 
M a i l  S team  P acke t C om pany (sup.) are dis
tinguishable.

A t  the conclusion of the arguments the ir 
Lordships took time to consider the ir judgment.

M a rc h  31.—Their Lordships’ judgment was 
delivered by

Lord  M a c n a g h t e n . — The appellants, the 
Chartered Bank of India, Australia, and China, 
were holders fo r value of b ills of exchange drawn 
against b ills  of lading under which goods were to 
be carried to Penang and delivered there to order 
or assigns. The carrying vessel was the steam
ship Teesta, one of a line of steamers belonging 
to the respondent company. The b ills  of exchange, 
which were drawn upon S. Fareeth and Co., of 
Penang, had been discounted by the bank, and 
the b ills  of lading indorsed in  blank were held 
by the bank as security fo r the ir advance. The 
Teesta arrived at Penang on the 10th Aug. 1905. 
On her arriva l the cargo intended fo r Penang was 
delivered overside in to  lighters and taken to the 
wharf. I t  is the practice fo r the owners of 
steamers calling at Penang to appoint landing 
agents at tha t port. The business of the landing 
agents is to send lighters to meet an incoming 
vessel belonging to the ir employers on being 
furnished w ith  a copy of the ship’s manifest. 
The goods are discharged from  the ship’s tackle 
in to the lighters. The landing agents give the 
master a clean receipt, i f  they are received in 
good order. The goods are then carried to je tty  
sheds, held under lease from Government, landed 
there, and assorted by the landing agents ready 
fo r delivery to the consignees on production of 
the b ill o f lading indorsed by the ship’s agents 
w ith  a delivery order. I f  the consignees apply 
fo r the ir goods w ith in  ninety-six hours they get 
them free of store re n t; i f  not, the goods are either 
kept in  the je tty  sheds or removed to godowns. 
The landing agents make out the ir account of the 
landing charges and storage rent, i f  any, accord
ing to a scale of charges exhibited in  the offices 
of the ship’s agents. They receive payment 
direct from  the consignees. The indorsement of 
the b ill o f lading by the ship’s agents is required 
as a release of the ship’s lien fo r fre igh t and 
expenses incurred on the shipment. W ithou t 
such indorsement the landing agents are not at 
liberty  to  deliver goods to consignees. This 
practice, which is obviously fo r the convenience 
of a ll parties concerned, appears to  be at present 
the subject of much controversy in  Penang. The 
shipowners contend tha t the landing agents are 
the agents of the merchants. The merchants 
insist tha t they are not the ir agents, bu t the 
agents of the shipowners. N either view perhaps 
is quite accurate. These landing agents rather 
seem to be in  the position of intermediaries owing 
duties to both parties—agents fo r the shipowners 
as long as the contract of affreightment remains 
unexhausted, agents fo r the consignees as soon 
as the b ill of lading is produced w ith  delivery 
order indorsed. The point, however, is not 
material fo r the determination of the question
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now at issue, and the ir Lordships therefore do 
not propose to discuss i t  fu rthe r or to  define 
the exact position of landing agents at the 
different stages of the ir employment.

The b ills  of exchange in  the hands of the bank 
were duly accepted by S. Fareeth and Co. on the 
arriva l of the Teesta. On presentation fo r payment 
they were dishonoured. Application was then 
made to P. Bob and Co., the landing agents of 
the respondent company. The appellants pro
duced the b ills  of lading, w ith  delivery order 
indorsed, and claimed the goods. The goods 
were not forthcoming. They had been taken 
away w ithout the production of a b ill of lading 
or a delivery order by the representative of S. 
Fareeth and Co., acting in  collusion w ith the 
representative of P. Bob and Co., and they had 
been already disposed of, in  fraud of the persons 
entitled. Having thus lost both the ir money 
and the goods which had been pledged to them 
as security, the bank preferred the ir claim 
against the respondents. The claim resulted in 
the present action. This appeal has been brought 
from  the order of the Supreme Court, affirming 
the judgment of the court of firs t instance, 
which dismissed the action w ith  costs. Both 
here and in  the courts below the respondent 
company disclaimed a ll liab ility , re lying on con
ditions subject to which the bills of lading were 
expressed to be issued. They are prin ted at the 
foot of the b ill o f lading, and attention is called 
to them in  the body of the b ill. The only con
ditions material in  the present case are those 
intended to be applicable on the arriva l o f the 
carrying vessel at the port o f destination. They 
are contained in  the fo llow ing clause:

Th e  com pany is to  have the option of delivering these 
goods or any p a rt thereo f in to  receiving ship or landing  
them  a t the  r is k  and expense of the  shipper or consignee 
as per scale of charges to  be seen a t the  agent’s office 
and is also to  be a t lib e rty  u n til de livery  to  store the  
goods or any p a rt thereof in  receiving ship, godown, or 
upon any w h arf, the usual oharges therefor being  
payable by the  shipper or consignee. Th e  company 
shall have a lien  on a ll  or any p a rt of the goods against 
expenses incurred on the whole or any p a rt o f the ship
m ent. In  a ll cases and under a ll circumstances the  
lia b ili ty  o f the com pany shall absolutely cease when the  
goods are free of the ship’s tack le , and thereupon the  
goods shall be a t  the  risk  fo r a ll purposes and in  every  
respect of the  shipper or consignee.

On behalf o f the respondents the contention was 
tha t the obligations which they undertook were 
fu lfilled  by delivering the goods to the landing 
agents, and tha t at any rate the ir lia b ility  ceased 
when the goods were once “  free of the ship’s 
tackle.”  On the other hand, i t  was said on behalf 
of the bank tha t the landing agents were neither 
the assigns nor the agents of the shippers or 
consignees, and tha t the goods had never been 
delivered in  accordance w ith  the bills of lading. 
As regards the provision fo r cesser of liab ility , 
the suggestion was tha t i t  applied only to the 
interval between the removal of the goods from 
the ship and the ir being landed on the quay. In  
addition to the arguments relied on in  the courts 
below, the learned counsel on behalf of the bank 
prayed in  aid two recent decisions of the House 
of Lords—E ld e rs lie  S team ship C om pany L im ite d  
v. B o rth w ic h  (sup.) and Nelson L in e  (L ive rp o o l) 
L im ite d  v. James Nelson and  Sons L im ite d  
(sup.)—in which the House had occasion to

[ P r i v . C o .

reaffirm and apply the wholesome rule that, 
i f  a shipowner wishes to relieve himself 
from lia b ility  to the shipper in  case his vessel 
should be found to have been unseaworthy, he 
must say so plainly. That is an old rule. I t  has 
never been questioned or doubted. B u t their 
Lordships do not recognise any very close analogy 
between a case where i t  is sought to get rid  of a 
legal obligation, which is presumed to be the 
basis of every contract of carriage by sea, and a 
case like  this, where the parties are perfectly 
free to make any stipulation they please, un
embarrassed by any implied condition, or any 
orig inal underlying obligation. In  order to lay a 
foundation fo r the ir arguments the learned 
counsel fo r the appellants examined the b ills  of 
lading and the conditions attached to them, 
casting about everywhere fo r some contradiction 
or some ambiguity. They put cases suggested as 
occurring at other stages of the voyage in  which 
the clause providing fo r cesser of lia b ility  could 
not apply. They found fa u lt w ith the position of 
the provision in  the particu lar clause where i t  
occurs. They even took exception to its  language. 
L ia b ility  was to cease when a certain th ing was 
done; i t  was to cease “  thereupon ” ; the word, 
they said, would have been “  thereafter,”  not 
“  thereupon,”  i f  the im m unity stipulated fo r had 
been meant to  be lasting. So minute and search
ing was the criticism . Now, i t  may be conceded 
tha t the goods in  question were not delivered 
according to the exigency of the bills of lading by 
being placed in  the hands of the landing agents, 
and i t  may be admitted tha t bills of lading 
cannot be said to be spent or exhausted u n til 
the goods covered by them are placed under the 
absolute dominion and control of the consignees. 
B u t the ir Lordships cannot th ink  tha t there is any 
ambiguity in  the clause providing fo r cesser of 
liab ility . I t  seems to be perfectly clear. There 
is no reason why i t  should not be held operative 
and effectual in  the present case. They agree 
w ith  the learned Chief Justice tha t i t  affords 
complete protection to the respondent company. 
Their Lordships therefore w ill humbly advise H is 
Majesty tha t the appeal should be dismissed. 
The appellants w ill pay the costs of the appeal.

Solicitors fo r the appellants, L in k la te r ,  A dd ison , 
and B row n .

Solicitors fo r the respondents, B aw le , Johnstone, 
and Co.

Feb. 4 and  M a y  11, 1909.
(Present : The R igh t Hons. Lords M a c n a g h t e n , 

A t k i n s o n , and C o l l i n s , and S ir A r t h u r  
W t l s o n .)

O w n e r s  o f  t h e  M a o r i  K i n g  v . W a r r e n , (a )

ON A P P E A L  F R O M  T H E  S U P R E M E  CO U RT FO R 
C H IN A  A N D  C O REA.

F o rfe itu re  — J u r is d ic tio n  o f  cou rt — M erch a n t 
S h ip p in g  A c t 1894 (57 & 58 Viet. c. 60), s. 76 
— C o u rt in  H is  M a je s ty ’s D om in io ns .

B y  the M e rch a n t S h ip p in g  A c t 1894, s. 76, i f  a 
sh ip  has become subject to fo r fe itu re  u n d e r the 
A c t she m ay be b rough t f o r  a d ju d ic a tio n  “  before 
the H ig h  C o u rt in  E n g la n d  o r I re la n d , o r before 
the C ou rt o f  Session in  S co tland , an d  elsewhere

(a) Reported by C. E. M a ld e n , Esq., Bm rister-al-Law
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before any C o lo n ia l C o u rt o f  A d m ira lty  o r Vice  
A d m ira lty  C o u rt in  H is  M a jes ty ’s D o m in io ns  
and  the cou rt m ay thereupon ad judge the sh ip  
. . . to be fo r fe ite d  to H is  M a je s ty ."

H e ld , th a t the section conferred a u th o r ity  upon no  
court excepting those w ith in  the dom in ions o f  
the C row n, and th a t a co u rt established by tre a ty  
in  a place n o t w ith in  B r i t is h  te r r ito ry  has no 
ju r is d ic t io n  to ad judge a sh ip  fo r fe ite d  under 
the sa id  A ct.

Judgm ent o f  the co u rt below reversed.

A p p e a l  from  a judgment dated the 23rd A p ril 
1908 of the judge of the Supreme Court fo r 
China and Corea (Sir H avilland de Sausmarez) 
adjudging tha t the steamship M a o r i K in g  w ith 
her tackle, apparel, and fu rn itu re  should be 
forfeited to H is Majesty, and tha t the appellants 
should pay the costs of the proceedings.

The decree of forfe iture was made on two 
petitions. In  the firs t petition i t  was alleged 
tha t no satisfactory evidence of the t it le  of the 
ship to be registered as a B ritish  ship had been 
given in response to a requisition under sect. 51 
of the Merchant Shipping A c t 1906, and in  the 
second petition i t  was alleged that the persons 
on board and in control of the ship had during a 
voyage therein referred to—namely, from V la d i
vos tok  to Guaymas (in Mexico)—used the B ritish  
flag and assumed the B ritish  national character 
on board the ship, contrary to the provisions of 
sect. 69 of the Merchant Shipping A c t 1894. In  
both petitions i t  was alleged tha t by reason of 
the premises the ship had become subject to 
forfe iture under the provisions of sect. 76 (1) of 
the Merchant Shipping A ct 1894, and the court 
was prayed to decree such forfeiture.

The only questions raised by this appeal were : 
F irst, whether the learned judge had under the 
said provisions a discretion to refuse to decree 
the forfe iture of the ship ; and, secondly, whether 
in  the circumstances of th is case, i f  he had such 
discretion, he ought to  have exercised i t  in  favour 
of the appellants and refused to decree the said 
forfe iture ; and, th ird ly , whether the court at 
Shanghai, being a court established by treaty 
outside H is Majesty’s Dominions, had ju risd ic tion 
to decide the forfeiture.

The material sections of the Merchant Shipping 
Acts are as follows :—

Merchant Shipping A c t 1894 (57 & 58 V ie t. 
C. 60) :

69 (1 ). I f  a person uses the B ritis h  flag and assumes 
the B ritis h  nationa l character on board a  Bhip owned in  
whole or in  p a rt by any person not qualified to  own 
a B ritis h  ship, fo r the purpose of m aking the  ship 
appear to  be a  B ritis h  Bhip, the ship shall be subjeot to  
fo rfe iture  under th is  A c t, unless the assumption has 
been made fo r the purpose of escaping capture by  an 
enemy or by a  foreign ship o f w a r in  the exercise of 
some belligerent r ig h t. (2) In  any proceedings fo r  
enforcing any such fo rfe itu re  the burden of proving a 
t it le  to  use the B ritis h  flag and assume the B ritis h  
nationa l character Bhall lie  upon the person using and  
assuming the same.

76 (1). W h ere  any Bhip has either w holly  or as to  
any share therein  become subject to  fo rfe itu re  under 
th is p a rt of th is  A c t, (a ) any commissioned officer on 
fu ll pay in  the  m ilita ry  or nava l service of H e r  M a jes ty  ; 
(b) any officer of customs in  H e r  M a je s ty ’s Dom inions ; 
or (c) any B ritis h  oonsnlar officer, m ay seize and detain  
the ship, and bring  her fo r adjudication before the H ig h  
C ourt in  E ng land o r Ire la n d , or before the C ourt of 
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Session in  Scotland, and elsewhere before any Colonial 
C ourt of A d m ira lty  or V ic e -A d m ira lty  C ourt in  H e r  
M a je s ty ’s D om inions, and the  court m ay thereupon  
adjudge the ship w ith  her tackle, apparel, and fu rn itu re  
to  be fo rfe ited  to H e r  M a jes ty , and m ake such order in  
the  case as to the  court seems ju st, and m ay aw ard to  
the officer bringing in  the ship fo r adjudication such 
portion of the proceeds of the  sale of the  ship or any  
share therein, as the court th in k  fit. (2 ) A ny  such 
officer as in  th is  section m entioned shall not be 
responsible e ither c iv illy  or c rim in a lly  to  any person 
whomsoever in  respect of any such seizure or detention  
as aforesaid, no tw ithstand ing  th a t the ship has not been 
brought in  fo r ad judication , or i f  so brought in  is 
declared not liab le  to  fo rfe itu re , i f  i t  is shown to the  
satisfaction of the court before whom any tr ia l  re la ting  
to  such ship or Buch seizure or detention is held th a t  
there  were reasonable grounds fo r such seizure or 
d e te n tio n ; b u t i f  no such grounds are shown the  
court m ay aw ard  costs and damages to  any p a rty  
aggrieved, and m ake such other order in  the premises 
as the  court th inks  just.

Merchant Shipping A ct 1906 (6 Edw. 7, c. 48):
51 (1 ). W h ere  i t  appears to  the Commissioners of 

Customs th a t there  is any doubt as to  the t it le  of any  
ship registered as a B ritis h  ship to  be so registered, 
they  m ay d irect the reg is trar o f the  p o rt of reg is try  of 
the ship to require  evidence to  be given to  his satis
faction th a t the ship is en titled  to be registered as a  
B ritis h  ship. (2) I f  w ith in  suoh tim e , not less than  
th ir ty  days, as the  commissioners fix , satisfactory e v i
dence- of the t it le  of the  ship to  be registered is not so 
given, the ship shall be subject to  fo rfe itu re  under 
p a rt 1 of the prin cipa l A c t. (3 ) In  the  application of 
th is  section to  a p o rt in  a B ritis h  possession, the  
governor of the B ritis h  possession, and, in  the  applica
tio n  of th is  section to fore ign ports of reg is try , the  
Board of T rade  shall be substitu ted  fo r the  Commis
sioners of Customs.

The following facts were proved at the tria l. 
The ship was purchased by the appellants, who 
were a Russian firm  w ith the ir offices at St. 
Petersburg in  1904. A t the time of the purchase 
she was a B ritish  ship, but was shortly after
wards transferred to the French flag under the 
name of the Ksperance.

In  March 1906 she was chartered by certain 
charterers named Sleigh and Go., who insisted 
tha t she should sail under the B ritish  flag, and 
on the 28th March 1906 she was registered in  the 
name of James Markham Dow under the name 
of the M a o r i K in g .

James Markham Dow did not enter an appear
ance to the petition, nor was he called to 
give evidence, although i t  was admitted tha t he 
was in  the employment of the appellants at the 
date when the ship was registered in  his name, 
and was s till in  the ir employment.

I t  was proved or admitted tha t the registration 
of the ship had been carried out by Dow on 
instructions received from the appellants’ head 
office at St. Petersburg, and tha t fo r the pur
pose of effecting the same Dow attended before 
the officer in  charge of the shipping office and 
stated tha t he was a B ritish  subject, gave his 
place of b irth , and stated tha t he had not sworn 
allegiance to a foreign Power; tha t he produced 
a b ill of sale purporting to show tha t one Collett 
had in  consideration of the sum of 16,000i. trans
ferred the whole of the shares in  the ship to h im ; 
and tha t he duly subscribed a declaration of 
ownership in  which he declared tha t he was 
entitled to be registered as owner of sixty-four

2 K
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sixty-fourth shares of the ship, and tha t to the 
best of his knowledge and belief “  no person or 
body of persons other than such persons or body 
of persons as are by the Merchant Shipping Act 
1894 qualified to be owners of B ritish  ships is 
entitled as owner to any interest whatever either 
legal or beneficial in  the said ship.”

W ith  regard to the voyage between Y ladi- 
vostock and Guaymaa referred to in  the second 
of the petitions, i t  was proved tha t the ship was 
on the 22nd March 1907 chartered by the 
appellants under a tim e charter-party to an 
American firm , Messrs. Zimmermann, and put 
in to  Shanghai fo r the purpose of being repaired 
and fitted up in  accordance w ith  the ir require
ments. She was then taken to Yladivostock, 
and from  there sailed to Guaymas w ith  921 
Chinese coolies and 217 Russians on board. 
D uring the voyage disturbances arose among the 
Chinese owing to the fact that, as they alleged, 
they had been got on board on the false pretence 
tha t they were to go to work at Hong Kong or 
Canton. The learned judge expressed his finding 
on th is part of the case as follows : “  There can 
be lit t le  doubt tha t the B ritish  flag was used to 
cover the transportation of kidnapped coolies 
w ithout sanitary or other precautions, and in  
circumstances of great hardship i f  not ille 
gality.”

On the 3rd June 1907 M r. Morducovitch, the 
appellants’ manager at Shanghai, wrote to the 
charterers offering to renew the charter in  
accordance w ith  the terms o f the charter-party 
w ithout making any protest against the use to 
which the ship was being put. In  reviewing his 
position the learned judge stated : “  I  cannot feel 
satisfied of his ignorance of the purpose to which 
the ship was to be pu t by the charterers, and 
there is no doubt whatever tha t when he did 
know he acquiesced in  her trade.”

I t  was admitted by the appellants tha t the ship 
was registered in  the name of James Markham 
Dow, who was a clerk in  the ir employment, and 
tha t Dow had no interest whatever in  the vessel, 
bu t i t  was contended tha t the court had a dis
cretion as to whether i t  would adjudge the vessel 
to be forfeited, and certain equitable defences 
were raised w ith a view to induce the court to 
exercise its  discretion in  the appellants’ favour. 
The allegation made in  the firs t petition that a 
requisition fo r evidence tha t the ship was entitled 
to be registered as a B ritish  ship had been duly 
made under sect. 51 of the Merchant Shipping 
A ct 1906 was admitted, and i t  was not sug
gested tha t any such evidence was or could be 
furnished.

The defences were in  effect, as to both petitions, 
tha t the object of the registration in  Dow’s name 
was to comply w ith the requirements of the 
charterers, Sleigh and Co., who had insisted on 
the vessel fly ing the B ritish  flag as a condition 
of the ir chartering of her; tha t the appellants 
were a Russian firm  and ignorant of the illega lity  
of such registration and of the effect of such 
illega lity, and tha t they ought to have been 
warned by the officials of the registry. The 
appellants fu rthe r set up by way of defence to the 
firs t petition tha t they were misled by what they 
alleged to be the fact— namely, tha t such methods 
of registration were of frequent occurrence, and 
tha t during the f if ty  years in  which vessels had 
been liable to forfe iture under these circum

stances no case had occurred either in  the B ritish  
or Shanghai courts in  which such forfe iture had 
been adjudged.

They fu rther alleged in  answer to both 
petitions tha t in  Ju ly  1906 the officer in  charge 
of the registry at Shanghai was definitely informed 
of the appellants’ interest in  the vessel, and tha t 
they, the appellants, were neither then nor subse
quently given any warning tha t they were acting 
wrongly. A fte r hearing the evidence on this 
point, however, the learned judge held tha t i t  was 
not proved tha t such inform ation was in  fact ever 
given.

A fte r considering carefully the whole of the 
facts of the case the learned judge held tha t he 
had no discretion in  the matter, and he fu rther 
held tha t i f  he had had a discretion he would not 
have exercised i t  in  favour of the appellants.

S ir B . F in la y ,  K.C., S cru tton , K.C., and H .  
Cowell appeared fo r the appellants, and argued 
tha t the court had no ju risd ic tion  to make the 
decree appealed against. They referred to

M eenakslir N a idoo  v. Subram an iga, L. Rep. 14 
Ind. App. 160;

Japanese Government v. P e n in su la r and O rie n ta l 
Company, 72 L. T. Rep. 881; (1895) A. C. 644.

The A tto rn ey -G e n era l (S ir W illiam  Robson,
K.C.), the S o lic ito r-G e n e ra l (Sir S. Evans, K.C.), 
and B o w la tt supported the judgment of the court 
below.

S ir B . F in la y ,  K.C. was heard in  reply.
A t  the conclusion of the arguments the ir Lord- 

ships took time to consider the ir judgment.
M a y  11.—Their Lordships’ judgment was 

delivered by
S ir A r t h u r  W il s o n .— This is an appeal 

from  a judgment and decree of H is Majesty’s 
Supreme Court fo r China and Corea at Shanghai, 
which declared the steamship M a o r i K in g  to be 
forfeited fo r improperly carrying B ritish  colours. 
Several grounds of objection to tha t judgment 
and decree were urged upon the argument of 
the appeal. The principal ground of objection 
went to  the ju risd ic tion of the court; and as, in  
the opinion of the ir Lordships, tha t objection 
is sufficient to dispose of the appeal, they deem 
i t  unnecessary to consider the other points 
argued. The facts, so fa r as they are material 
fo r the present purpose, can be briefly stated: 
The M a o r i K in g  was purchased in  March 1906 in  
the name of one Dow, and registered at Shanghai 
in  Dow’s name; but he executed a declaration of 
trus t in  favour of a Russian firm , Ginsburg and 
Co., who have been found to be the real owners. 
On the 24th Jan. 1908 the respondent, H is 
Majesty’s Consul-General at Shanghai, filed two 
petitions, founded on two writs, dated respec
tive ly  the 4th and 6th Jan. 1906, which he had 
caused to be issued against the appellants. O f 
these petitions the second is the more material. 
I t  was based upon sects. 69 and 76 of the Mer
chant Shipping A c t 1894. I t  stated tha t the 
p la in tiff, as consular officer w ith in  the meaning 
of sect. 76, had seized and detained the 3hip, 
as liable to forfe iture under sect. 69, fo r having 
used the B ritish  flag w ithout authority to  do so; 
and the petition asked (amongst other th ings) 
fo r a declaration and judgment tha t the ship 
had become forfeited to H is Majesty. Certain 
defences were raised which, i t  is not necessary to
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examine on the present occasion. On the 23rd 
A p r il 1908 a decree was passed declaring the fo r
fe iture of the ship as prayed. That is the decree 
appealed against. The sections which i t  is 
im portant to notice fo r the present pur
pose are as fo llow s: [H is  Lordship read 
the sections of the Acts as set out above.] 
The question o f ju risd ic tion which has been raised 
is th is : The ju risd ic tion to entertain and deal 
w ith  the petitions before the Supreme Court, 
i f  i t  possesses tha t jurisdiction, depends upon 
sect. 76 ju s t cited. I t  is contended, however, fo r 
the present appellants tha t tha t section confers 
authority upon no court excepting those w ith in  
the dominions of the Crown, whereas the court 
at Shanghai is not w ith in  B ritish  te rrito ry. That 
contention on the part o f the appellants, in  the ir 
Lordships’ opinion, must prevail, fo r the language 
of the section is express, and there appears to 
the ir Lordships to be no other statutory autho
r ity  extending the ju risd ic tion under th is section 
to the Shanghai court. For the foregoing reasons 
the ir Lordships are of opinion tha t the appeal 
should prevail. They w ill humbly advise H is 
Majesty tha t the decree of the 23rd A p ril 1908 
should be set aside, and the respondent’s petitions 
dismissed w ithout costs. There w ill be no order 
as to the costs of the appeal.

Solicitors fo r the appellants, P a rke r, G a rre tt, 
H o lm an , and Howden.

Solicitor fo r the respondent, the S o lic ito r  to  the 
B o a rd  o f  T rade.

Stejwme Cflttrt oi gtórkatm
COURT OF APPEAL.

F r id a y ,  M a rc h  26, 1909.
(Before Cozens -H a r d y , M.R., M o u lto n  and 

F a r w e l l , L .JJ.)
M a r s h a l l  v . Ow n e r s  of  St e a m s h ip  W il d  

B ose , (a)
a p p e a l  u n d e r  t h e  w o r k m e n ’s c o m p e n s a t io n  

a ct  1906.
E m p lo ye r and  w orkm an—D eath— Com pensation— 

“  A cciden t a r is in g  o u t o f  and in  the course o f 
the em ploym ent ” — D isappearance o f  seaman 
f r o m  sh ip — U nexpla ined d ro w n in g — In fe rence— 
W orkm en's Com pensation A c t 1906 (6 E dw . 7, 
c. 68), s. 1.

The fa c t  o f  a . seaman’s disappearance f r o m  h is  
vessel and  h is  u nexp la ined  d ro w n in g  does not 
ra ise  a prima facie in ference th a t he m et w ith  an  
accident a r is in g  ou t o f  as w e ll as in  the course o f 
h is  em ploym ent.

A  s a ilo r  hav ing  gone on deck f r o m  h is  cab in  in  the 
course o f  h is  em ploym ent on a hot n ig h t  f o r  the 
purpose o f  g e ttin g  some fre s h  a i r  d isappeared, 
and  the next day h is body was fo u n d  in  the t id a l 
basin close to the sh ip .

H e ld , th a t the p a r t ic u la r  accident d id  no t arise  
ou t o f  as w e ll as in  the course o f  h is em ploy
m ent, and  h is employers were n o t liab le .

McDonald v. Owners of Steamship Banana (99
L .  T. Rep. 671; (1908) 2 K .  B . 926) and  Bender

(a) Reported by W. O. Biss, Esq., Barrister-at-Law.

[ C t . o f  A p p .

v. Owners of Steamship Zent (100 L .  T . Rep.
639 ; (1909) 2 K . B . 41) fo llow ed.

A p p e a l  from an award by the County Court 
judge at the N orth  Shields County Court, s itting  
as arb itra tor under the Workmen’s Compensation 
A c t 1906.

The deceased man, Marshall, was second en
gineer on board the W ild  Rose, which last May 
was ly ing  at a wharf in  a tida l basin in  Aberdeen 
harbour. From the evidence of the firs t engineer 
i t  appeared tha t he and the deceased had 
been on shore tha t evening, and had returned 
about ten o’clock. Steam was to be got up 
by m idnight. They went down to the ir berths, 
and Marshall took his clothes off, except his 
trousers, shirt, and socks. I t  was a very hot 
n ight, and Marshall got up and said he would go 
fo r a breath of fresh air. He went on deck. 
When the firs t engineer went on deck about 
twelve o’clock Marshall was missing, and the next 
day his body was found in  the water close to the 
ship and ju s t under the place where the men 
usually sat.

The widow claimed compensation under the 
W orkmen’s Compensation A c t 1906. The learned 
County Court judge was of opinion tha t the 
proper inference to be drawn from the facts was 
tha t the deceased was drowned by accident arising 
out of and in  the course of his employment, and 
therefore made an award in  her favour.

The employers appealed.
A tk in ,  K .C . and M u n d a h l fo r the appellants, 

referred to
M c D o n a ld  v. O w ners o f S team sh ip  B a n a n a , 99  

L . T .  E ep . G 7 1 ; (1908) 2 K . B . 926 ;
M oore  v . M ancheste r L in e rs ,  100 L . T . E ep . 1 6 4 ;  

(1909) 1 K . B . 417.

[C ozens-H a r d y , M .B. referred to B ender v. 
Owners of S team ship  Zent, ante, at p. 41 of (1909) 
2 K . B. 41],

L o w e n th a l (Scott Fox, K.C. w ith him) fo r the 
respondent.—Those cases are distinguishable on 
the facts.

C o zens -H a r d y , M .R.—I  cannot help feeling a 
good deal of sympathy w ith the applicant in  a 
case like  th is ; but we must administer th is A ct 
according to what we believe to be its  fa ir  mean
ing, and having regard to the decisions which 
have been arrived at by th is court in  sim ilar 
cases. The facts in  th is case are very meagre. 
The deceased was the second engineer on a 
ship which had arrived at Aberdeen. He and the 
firs t engineer went ashore in  the evening. They 
returned later in  the evening, according to the 
evidence of the firs t enginner, about ten. Steam 
had to be got up by m idnight. The deceased 
went below and took off his coat and boots, and 
the firs t engineer says : “  I t  was a very hot night. 
He subsequently came out of his berth, and 
as he passed me he said he thought he would go on 
deck fo r fresh a ir.”  That is a ll we know beyond 
this, tha t he was never seen again on tha t ship. 
The ship was in a tida l basin. H is body was 
found by divers practically under or ju s t at the 
side of the vessel. Under these circumstances 
is there legitimate ground fo r drawing the 
inference tha t th is accident arose not merely in  
the course of but out of his employment. I  am 
bound to say w ith some regret I  do not th ink  
there is. I  w ill indicate in  a moment a fu rthe r

M a r s h a l l  v . O w n e r s  o f  S t e a m s h i p  W i l d  R o s e .
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point, but th is court has held in  M c D o n a ld  v. 
Owners o f  S team ship  B a n a n a  (u b i sup.), not I  
th ink  fo r the firs t time, tha t the mere fact tha t a 
sailor is in  the immediate neighbourhood of his 
ship and is drowned is not a ground fo r saying 
tha t the accident arose out of as well as in  
the course of the employment. We applied 
tha t principle a few days ago in  B ender v. 
Owners o f  S team ship  Zen t (u b i sup.), where a 
ship’s cook or baker on a perfectly calm day in  
m id -A tlan tic  went on deck about five o’clock in  
the morning, i t  being then daylight, and was last 
seen looking over the ra il. H is absence from the 
ship was discovered ha lf an hour later, and 
nothing more was known of him. We held tha t 
the burden had not been discharged by the appli
cant in  that case. The facts were not sufficient to 
raise even a presumption tha t the accident arose 
out of his employment, though undoubtedly i t  
arose in  the course of his employment. W hat 
distinction can be possibly drawn between tha t 
case and this ? Counsel fo r the applicant has 
said everything tha t could be urged fo r his client, 
bu t the only additional fac t is this. The firs t 
engineer, who said tha t the deceased spoke to him 
as he was going on deck and told him he was going 
fo r fresh air, goes on to say : “  We always sat on 
the starboard quarter against the fishboard,”  and 
then he says tha t the body was found practically 
below the starboard quarter where the fishboard 
was. We are asked to in fe r from tha t these two 
propositions: first, tha t the man went on deck 
not merely to take fresh air, as he was entitled to 
do, but in  order to enable h im  to discharge better 
the duty to get up steam, which was then 
im m inent; and, secondly, tha t i t  was in  the 
performance of tha t duty tha t he sat on the 
starboard quarter, leaned against the board, 
and fe ll over backwards. W ith  some reeret 
I  am unable to th ink  tha t such an inference 
can he justified, and I  am driven to hold in  
th is case tha t there was no justification fo r the 
conclusion which the learned County Court 
judge arrived at, and tha t th is appeal must be 
allowed.

M o t j l t o n , L .J .—I  am of the same opinion. I  
cannot differentiate th is case from the case which 
we decided two days ago, but the po in t is a very 
im portant one, and I  hope i t  w ill go to the 
highest tribunal so tha t we may have direction 
upon it. I t  may be expressed in a very few words. 
Is  the unexplained drowning of a sailor by fa lling 
from  his ship a sufficient p r im  a fa c ie  case fo r 
compensation. We have decided tha t i t  is not, 
because we th ink  tha t the dependants have not 
discharged the onus which is upon them of show
ing tha t the accident arose out of the employment. 
That i t  arose in  the course of the employment 
there is no doubt. Seamen in  the ir employment 
are necessarily on board continuously, by which 
I  mean tha t not only are they employed in  active 
work about the ship, but in  the intervals between 
the ir active employment they must be about the 
ship. Therefore I  have no doubt tha t the leisure 
of a sailor on board the vessel is as much in  the 
course of his employment as active work. The 
point arises in  deciding whether the accident 
arose out of his employment. Now, i t  may be 
that a higher court may say tha t because a sea
man’s employment puts him in  a dangerous 
position—that is to say, on board a ship sur
rounded by water as opposed to being on land—

St e a m s h ip  W il d  B ose. [C t . of  A p p .

tha t is a sufficient p r im a  fa c ie  case fo r saying 
tha t his death by drowning arose out of his 
employment. We have come to the conclusion 
tha t those bare facts are not sufficient, and we 
must administer justice according to the best 
opinion we can form. I  do not th in k  tha t we 
ought to administer uncertain justice, and having 
once decided tha t point I  th ink  tha t we must 
adhere to our decision, and i f  the point came up 
again I  should decide i t  in  tha t way because i t  
represents upon the whole my view. I  do not 
th ink  tha t we are justified in  drawing the in fer
ence we are asked to draw by the applicant. I  
can quite understand tha t a higher court may 
say tha t the facts to which I  have referred ju s tify  
the inference, and I  shall be very glad personally 
to administer tha t justice because I  feel tha t 
otherwise in  the case of a large number of sailors 
whose death, i f  a ll the facts were known, would 
ju s tify  compensation being given to the ir depen
dants, the dependants w ill fa il to  get the relief 
intended by the A c t simply because the circum
stances of the ir death are unknown, and whether 
those circumstances would not be sufficient to 
support compensation remains fo r ever a mystery. 
Therefore I  agree tha t th is appeal must be 
allowed, and tha t the facts here amount to 
nothing more than the unexplained drowning of 
the seaman.

F a r w e l l , L .J .—I  am of the same opinion. 
We are bound by our own decision, and I  cannot 
see any ground fo r distinguishing this case from 
B ender v. Owners o f  S team ship Zen t (u b i sup.). 
Far be i t  from me to suggest any lim ita tion  
as to what the House of Lords may do, but 
my poor intelligence does not enable me to see 
how we can come to any other conclusion. I t  
is perfectly plain, from  the decisions of the 
House of Lords as well as of th is court, tha t the 
onus is on the claimant to make out his case. 
He has to prove affirmatively tha t he brings h im 
self w ith in  the Act. The A c t of Parliament has 
thought f i t  to  add to “ in  the course of the em
ployment ”  the words “  arising out of the employ
ment,”  showing tha t two things are necessary. 
I  cannot 3ee myself how i t  is possible to infer 
from  the mere fact tha t a man disappears in  the 
course of his employment—tha t is, in  the course 
of the voyage on his ship, i f  he is employed as a 
sailor—w ithout more, tha t he disappeared in  
consequence of an accident arising out of his 
employment. Perhaps i t  is dangerous to give 
illustrations, bu t to illustrate my meaning I  may 
add th is : I f  an ordinary sailor is a member of 
the watch and is on duty during the n igh t and 
disappears, I  should th ink  the inference would be 
irresistible tha t he died from an accident arising 
out of his employment. B u t if, on the other 
hand, he was not a member of the watch, and 
was down below, and came up on deck when he 
was not required fo r the purpose of any duty to 
be performed on deck and disappeared w ithout 
our knowing anything else, i t  seems to me that 
there is absolutely nothing from which any court 
would draw the inference tha t he died from an 
accident arising out of hi3 employment. I  fa il 
to understand why the Legislature in  th is A ct 
has repeated the words “  arising out of the em
ploym ent”  unless i t  intended those words to 
mean what they say. One can see tha t the 
burden on employers w ill be much greater 
i f  they are made to insure the men’s lives against
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accidents however occurring. I f  i t  is intended 
so to increase the ir lia b ility  the Legislature ought 
to  say so in  plain terms. I  do not see how the 
judgm ent of the County Court judge can possibly 
stand, and I  th in k  tha t this appeal must be 
allowed.

Solicitors : W illia m so n , H i l l ,  and Co., fo r R . 
and R . F . K id d ,  N orth  Shields ; M aples, Teesdale, 
and Co., fo r G. W . Chapm an, N orth  Shields.

M a rc h  4 and  A p r i l  6,1909.
(Before Lord  A l v e r s t o n e , C.J., F a r w e l l  and 

K e n n e d y , L .JJ., s itting  w ith  Nautical 
Assessors.)

T h e  R o a n o k e , (a)
C o llis io n — A c t done in  course o f  n a v ig a tio n  — 

Course and  speeds—C o llis io n  R egu la tions  1897, 
a ri. 21.

The o b lig a tio n  to keep “  course an d  speed  ̂ con
ta in e d  in  a r t . 21 o f  the C o llis io n  R eg u la tio ns  is  
n o t absolute an d  b in d in g  in  a l l  c ircum stances; 
and hence a steam ship w h ich  in  the o rd in a ry  
course o f  n a v ig a tio n  reduced speed and  stopped 
her engines to p ick  up  a p i lo t  was held no t to  
have in fr in g e d  a r t .  21.

D a m a g e  a c t io n . _
Appeal from  a decision of Buckn ill, J . holding 

both the steamships W in d so r and Roanoke to 
blame fo r a collision which occurred between the 
two vessels off Dungeness about 9 p.m. on the 
3rd Oct. 1907.

The appellants, defendants and counter
claimants in  the court below, were the owners of 
the steamship R oanoke ; the respondents, p la in tiffs 
in  the court below, were the owners of the steam
ship W indsor.

The case made by the appellants in  the court 
below was tha t shortly before 9 p.m. on the 
3rd Oct. the Roanoke, a steel screw steamship of 
3709 tons gross and 2418 tons net register manned 
t>y a crew of th irty-one hands, was in  the English 
Channel off Dungeness in  the course of a voyage 
from Baltim ore to Rotterdam w ith  a general 
cargo.

The Roanoke, on a course of N .E. by E. |  E . 
magnetic, having sighted a Rotterdam p ilo t 
cutter r ig h t ahead, was bearing down upon her 
making about eleven knots over the ground. The 
regulation lights fo r a steamship under way and 
two vertical white lights as a signal to the p ilo t 
cutter were being duly exhibited and were burn
ing brigh tly , and a good look-out was being kept 
on board her.

In  these circumstances the masthead and green 
lights of the W in d so r were seen broad on the 
port bow of the Roanoke and about one and a half 
to two miles off. The Roanoke was kept on her 
course, and shortly afterwards when the p ilo t 
cutter pu t her small boat in to the water the 
engines were put a t ha lf speed and soon after
wards stopped, bu t the W in d so r instead of keep
ing clear as she could and ought to have done 
continued on, and when i t  was seen tha t she was 
attempting to cross the bows of the Roanoke the 
whistle of the Roanoke was blown three short 
blasts and her engines pu t fu l l  speed astern, but

the W in d so r replied w ith  two short blasts and 
continued on attempting to cross ahead of the 
Roanoke, and w ith her starboard side a ft struck 
the port bow and stem of the Roanoke doing 
damage.

Those on the R oanoke  charged those on the 
W in d so r w ith  not keeping a good look-out ; 
w ith not easing, stopping, or reversing their 
engines; w ith  improperly attempting to cross 
ahead of the R oanoke ; w ith fa iling  to keep clear ; 
w ith improperly porting ; and w ith improperly 
starboarding jus t before the collision.

The case made by the respondents was tha t 
shortly before 9.5 p.m. on the_ 3rd Oct. the 
W indsor, a steel screw steamship of 4074 tons 
gross and 2642 tons net register, manned by a 
crew of twenty-seven hands, while on a voyage 
from  Odessa to Rotterdam w ith  a cargo of grain 
in  bulk, was in  the English Channel three miles 
or thereabouts to the eastwards of Dungeness. 
The W in d so r, which had shortly before sighted 
the Rotterdam p ilo t cutter, fo r which she had 
been making fo r some time previously the appro
priate signal of four long blasts on the whistle 
and four flares, was ly ing  w ith  engines stopped 
and heading about E.S.E., and w ith lit t le  or no way, 
while a boat from the p ilo t cutter on her star
board bow was pu lling towards her carrying the 
p ilo t. The W in d so r carried the regulation 
masthead lights and sidelights and and a stern 
ligh t, which were being duly exhibited and were 
burning b righ tly , and a good look-out was being 
kept on board her.

In  these circumstances the Roanoke, also 
bound fo r Rotterdam, which had previously been 
seen between one and two miles off on the star
board quarter of the W in d so r when the la tter 
was on a course of E. by N. f  N., was noticed 
to be gradually overtaking her, s til l showing her 
masthead and red lights, and four blasts of the 
whistle were twice sounded on the whistle of the 
W indso r as a signal tha t she was taking her 
Rotterdam pilot, but the Roanoke suddenly 
opened her green lig h t close on the starboard 
quarter of the W indsor, as i f  under a starboard 
helm and approached at considerable speed 
causing imminent danger of collision. As the 
only chance of avoiding a collision, the W in d so r s 
engines were put fu l l  speed ahead and her helm 
hard a starboard, and two short blasts were 
sounded on her whistle, bu t before there was 
time fo r these measures to have any material 
effect the Roanoke, though loudly hailed, con
tinued to come on at considerable speed, and w ith 
her stem struck the starboard quarter of the 
W indsor, causing her heavy damage. Just before 
the actual contact three short blasts were sounded 
on the whistle of the Roanoke.

Those on the W in d so r charged those on the 
Roanoke w ith  not keeping a good look-out; w ith 
fa iling  to keep clear of the W in d s o r ; w ith 
improperly starboarding; and w ith  not easing, 
stopping, or reversing the ir engines.

The following collision regulations were referred 
to during the course of the case:—

19. W h e n  tw o  steam vessels are crossing so as to  
involve risk  of collision, the  vessel w h ich  has the other 
on her own starboard side shall keep out of the  w ay of 
the other.

21. W h ere  by  any of these rules one of tw o  vessels is 
to  keep out of the  w ay, the other Bhall keep her course 
and speed.(a) Reported by L .  F. G. Da b b y , Esq., Barrister-at-Law.
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22. E v e ry  vessel w h ic h  is  d ire c te d  b y  these ru le s  to  
keep  o u t o f th e  w a y  o f a n o th e r vessel s h a ll, i f  th e  
c ircum stan ce s  o f th e  case a d m it, a v o id  c ross ing  ahead 
o f th e  o th e r.

23. E v e ry  steam  vessel w h ic h  is  d ire c te d  b y  these 
ru le s  to  keep o n t o f  th e  w a y  o f a n o th e r vessel s h a ll, on  
a pp ro a ch in g  h e r, i f  necessary, s lacken  h e r speed o r  s to p  
o r  reverse.

24. N o tw ith s ta n d in g  a n y th in g  c o n ta in e d  in  these  
rn le s , e v e ry  vessel o v e r ta k in g  a n y  o th e r  sh a ll keep  o u t 
o f  th e  w ay  o f  th e  o v e rta k e n  vessel.

28. T h e  w o rd s  “ s h o r t b la s t ’ ’ used in  th is  a r t ic le  
s h a ll m ean a  b la s t o f a b o u t one second’s d u ra t io n . 
W h e n  vessels a re  in  s ig h t  o f  one a no the r, a  steam  
vessel u n d e r w a y , in  ta k in g  a n y  course  a u th o ris e d  o r 
re q u ire d  b y  these ru le s , s h a ll in d ic a te  th a t  course  b y  th e  
fo llo w in g  s ign a ls  o n  h e r w h is t le  o r s ire n — v iz  , T w o  
s h o r t b la s ts  to  m ean, “  I  am  d ire c t in g  m y  course  to  
p o r t  ” ; th re e  s h o r t  b la s ts  to  m ean, “  M y  eng ines are  
g o in g  f u l l  speed a s te rn .”

L a in g , K.C. and A . A . Roche fo r the p laintiffs.
A s p in a ll, K.C. and Lew is  N oad  fo r the defen

dants.
The case was heard on the 27th, 28th, and 

29th Nov., and judgment was given on the 
2nd Dec. 1907, both vessels being held to blame.

B ttcknill, J.—This is a case of collision 
between the screw steamship W indsor, the pro
perty of the p laintiffs, and the Roanoke, the pro
perty of the Chesapeake and Ohio Steamship 
Company L im ited, which took place in  the 
English Channel on the 3rd Oct. 1907, about 
9 p.m. There is only a difference of five minutes 
between the times stated by either party in  the 
prelim inary acts, which is not unim portant when 
one comes to consider the facts. Both ships 
were bound up Channel, the W indso r was going 
to Rotterdam from Odessa, and the Roanoke was 
bound to Rotterdam from  Baltimore. They were 
both laden ships. Dungeness is the im portant 
place fo r consideration, in  arriv ing at a conclusion 
as to the position of these ships at the moment 
of collision, because the firs t point is to find 
where i t  was the collision happened. I f  the 
courses given by the witnesses from  the 
p la in tiffs ’ ship, from  the R o y a l Sovereign, 
and from Dungeness are correct, the collision 
could not have taken place anywhere near where 
I  find, as a fact, i t  did take place, but i t  
must have taken place very much more out in  
the Channel. I  have had an opportunity of 
observing the witnesses, and I  say, w ithout hesi
tation, that, on this part o f the case, I  accept the 
story of the Roanoke. I  find as a fact tha t the 
Roanoke did pass Dungeness when i t  was about a 
mile distant and abeam, and I  accept the course 
given by the master of the Roanoke as steered after 
Dungeness was abeam, and I  find from  tha t— 
we have very carefully worked i t  out on the chart 
th is morning—tha t i t  would be about E. by N. 
of Dungeness three and a ha lf miles, taking as a 
starting point tha t which is described by the 
Roanoke—that is to  say, a m ile distant from 
Dungeness, bearing about E. by N . and then 
steering N .E . by E. j  E . up to the point of co lli
sion. Now, tha t is the place of collision. Having 
f ix e d  that, o n e  is enabled to  s ay  tha t the s to ry  
to ld  b y  the W i n d s o r  as to  th e  p la c e  o f  c o llis io n , 
a n d  as to  t h e  d is ta n c e  w h ic h  she  p assed  f r o m  
D u n g e n e s s , c a n n o t  b e  t r u e ,  u n le ss  she h a d  v e ry  
much starboarded her helm, and g o n e  in to  the b a y , 
and i f  you mark off the course given by those on

board the W indso r from  the R o ya l Sovereign  
abeam, and from  Dungeness two and a half to 
three miles distant, and prolong tha t course, 
which the witnesses from  the W indsor say tha t 
she was going, you cannot get the place of co lli
sion anywhere near where I  find as a fact i t  did 
happen, unless, after passing Dungeness, the 
W indso r went in to the bay to look fo r tha t which 
she desired—namely, a Rotterdam pilo t. Now, 
whether she did tha t or not, she admits tha t she 
was looking fo r a p ilot, and tha t she had seen 
two p ilo t boats; but not the p ilo t boat she 
wanted. Then her story is, tha t she ported 
her helm u n til she had come round about three 
points, when she was heading south-east or 
east south-east ( it does not matter a b it which 
fo r the purposes of th is judgment), and tha t she 
was ly ing  practically stopped, having discerned 
the Rotterdam p ilo t cutter, which was not in  the 
bay “where she m ight have expected to have found 
it, bu t somewhere outside the bay, where, in  
po in t of fact, i t  was. As to the veracity and 
truthfulness of the story of the W indsor, one has 
had considerable difficulty. As I  have said before, 
and I  say i t  again, one must not be in  a hurry to 
find tha t witnesses are not te lling  the tru th , 
and i f  one car find an independent witness who 
w ill give you assistance, i t  affords a very strong 
help to the court in  coming to a conclusion. 
Unfortunately, the witness about whom I  am 
going to speak I  have not had the pleasure of 
seeing. He was examined and cross-examined at 
Rotterdam. He was the p ilo t who was subse
quently engaged by the Roanoke. He had turned 
in, and one must take his evidence as one reads 
it, and he was told tha t he was wanted, and 
he got up and got in to  his boat, and was in  
his boat ten minutes—of course ten minutes 
does not necessarily mean ten minutes, but 
something like  ten minutes—a few minutes— 
i t  would be very un just to bind a man down 
to the exact time. Then he is asked th is 
question in  ch ie f: “  W hich vessel did you te ll 
your men to pu ll towards P ”  “  The one w ith the 
signal lights or the other one ? ” —A. The one 
w ith the signal lights. Q. W henyougotin toyour 
boat did you see two steamers P—A. Yes. Q. Had 
both these boats got signals fo r a Rotterdam p ilo t ? 
—A. One of them. Q. W hat was tha t signal? 
—A. Two b righ t lights on the mizzen mast. 
Q. How was the steamer showing the two brigh t 
lamps heading when you firs t saw her P—A. 
About E .N .E . Q. D id  you see how the other 
steamer was heading P—A. The other steamer 
was coming from  the East Bay.”  That is the 
firs t time in  his examination tha t the words 
East Bay had been used. “ How do you th ink  
the steamer was heading ?—A. S.E. by E .”  He 
was not very fa r wrong there, because tha t is the 
pleaded heading, or thereabouts. “  Q. Are you 
quite sure tha t only one of these two vessels 
had two white lamps P—A. Yes; i t  was the 
Roanoke which had the two white lights up.”  
Then he speaks about the lights he saw, and thinks 
they were about three-quarters of a mile off him, 
and both converging towards him. The tru th  is, 
th a t they w e re  both g o in g  to w a rd s  h im  in  h is  
b o a t , a n d  I  s t ro n g ly  s u s p e c t t h a t ,  re g a rd le s s  o f  
a l l  ru le s  o f  n a v ig a t io n , th e y  w a n te d  to  g e t  th e  
p i lo t ,  a n d  t h a t  is  a b o u t  th e  p la in ,  c o m m o n -s e n s e  
v ie w  o f  the m a t te r ,  b ecause  i t  is  a d m it te d  t h a t  th e  
Roanoke  acted fo r the p ilo t cutter which had been
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seen by the master fo r some time ; and i t  is also 
admitted tha t those on board the W in d so r had 
practically tak en off a ll the ir way, in  order tha t 
the p ilo t boat m ight row to them. I  accept the 
statement of the p ilo t in  the boat who said tha t 
he rowed out to them. He was in  his boat fo r 
about ten minutes. They were both of them 
coming towards him, of course at different angles, 
showing different lights, one showing also the 
proper two vertical lights, and I  find tha t at that 
time the W in d so r was coming out of the East 
Bay. Now, tha t being so,what was the course of 
the other ship ? I  have said what i t  was, and I  
have found where the collision took place; and, 
tha t being so, I  find, as a fact, tha t the Roanoke  
and the W indso r were so proceeding tha t the 
W in d so r had the Roanoke on the starboard bow 
or side, and tha t they were proceeding so as to 
involve risk of collision at the material time 
before the collision happened. I t  follows, there
fore, tha t I  find tha t they were not overtaken 
and overtaking ships. A t  one moment, in  a sense, 
they were. When they passed Dungeness, the 
W in d so r had passed at 8.15 p.m. and the Roanoke 
had passed at 8.35 p.m., and if, as I  suspect, what 
was nearer to  the tru th  than as stated by the 
witnesses from the W in d so rf the W in d so r was 
very much nearer in  than she says she was to 
Dungeness at tha t moment, i t  may be then tha t 
they were overtaken and overtaking ships; but 
tha t position, of course, was discontinued by those 
on board the W in d so r, who deviated from  the ir 
course and took the ir ship in to  the East Bay and 
came out again porting a sufficient number^ of 
points—four, I  should th ink, at least—to bring 
her out from  the bay u n til she was heading east 
south-east or south-east. I  find aŝ  a fact tha t 
when these two boats were approaching the p ilo t 
boat, and when they were about three-quarters of 
a m ile off it ,  each try in g  to get to i t  firs t pro
bably, and each converging towards it,  those on 
board the W indso r had the Roanoke on their 
starboard bow, or side, and the ships were then 
so proceeding as to involve risk of collision. 
That being so, the matter becomes comparatively 
easy. The W indso r must be assuredly found to 
blame. She did not take the proper steps, or 
any steps, to avoid the Roanoke. I  th in k  the 
learned counsel on behalf of the W in d so r must 
have seen the difficu lty his ship was put in  as 
soon as the court found tha t they were crossing 
ships. I t  is only ju s t fo r me to say that the 
log of the W indso r does not assist us. I t  is a 
badly kept log, bu t I  am not going to find tha t 
i t  has been altered. I  have not given the matter 
sufficient consideration to say whether those 
words were or not altered; but, even i f  they 
were not altered, the log is as equally badly kept 
as i f  they were. Because, to pu t course “ E. or 
easterly at th is place, in  th is crowded naviga
tion, is h ighly improper. And so, w ith  regard to 
the log of the other ship, i t  would have been 
impossible to have worked out any dead reckon
ing of either of the ships from  the logs produced 
in court. I  w ill not say any more. I  w ill not say 
they were dishonestly kept, because I  have not 
considered them sufficiently. Therefore the 
W i n d s o r  is to  b la m e . N o w , th e n , how a b o u t th e  
R o a n o k e  ? "W h a t does th e  R o a n o k e  s ay  ? T h o s e  
o n  b o a rd  th e  R o a n o k e  a d m it t e d ly  eased , s to p p e d , 
p u t  the ir engines at h a l f  speed , and a c te d , 
not fo r the purpose of, or in  connection
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w ith  the other ship at all, which they must have 
seen, and, as I  find, did see, at a material time 
before the collision, but fo r the purpose of getting 
to the p ilo t boat, and the master admitted it. I  
was struck w ith the manly sort of way in  which 
the master gave his evidence. He did not fence 
w ith  the question. He was not going to te ll a 
falsehood about having acted fo r the p ilo t boat. 
He said, “  I  did,”  and i t  was difficu lt to  make him 
understand in  the box tha t he was not r ig h t in  
doing so. “  Have you not read the last case on 
the subject P ”  said counsel, cross-examining. “  I  
th ink  I  have seen i t  somewhere in  the S h ip p in g  
Gazette.”  Where, of course, a ll these things are re
ported. “ Have you not studied it?  ”  “  N o ; Id o  not 
th ink  tha t I  have.”  Masters of ships are not 
expected to read the law reports. Each case must 
be determined on its  own peculiar facts and c ir
cumstances. The master has said in  th is place, 
in  a straightforward way, tha t his speed was altered 
and decreased fo r the purpose of picking up the 
p ilo t out of the boat. B u t that w ill not avail 
him, in  my opinion, as a matter o f law. He had 
the other ship in  his eye. He saw h e r; he knew 
where she was. He had probably a keen suspi
cion what she was doing. I  th ink  we have not 
heard the whole tru th  in  th is case, and they 
both saw each other, and both saw the small 
p ilo t boat, and they acted, but not fo r each other. 
According to Lowrey, the mate of the Roanoke, 
and according to the master, the Roanoke could 
have passed the bows of the W indsor i f  her speed 
had been maintained. I  find that, as a fact, and 
there is nothing more to say about it .  I t  has 
taken a long time to try  and some time to 
consider. I  find, therefore, tha t both ships must 
be held to blame—the W indso r fo r not taking 
steps to keep out of the way of the Roanoke, 
which she had on her starboard bow, and the 
Roanoke must be held to blame fo r not taking 
proper steps to keep her course and speed when 
she was bound to keep them. The note to this 
particu lar rule does not apply in  th is case because, 
regardless of a ll rules, the master of the Roanoke 
chose to reduce his speed to get to the p ilo t 
boat. H is excuse was tha t he m ight otherwise 
have run over the p ilo t boat. I  have nothing 
to do w ith that. The p ilo t boat could take 
care of itself. There was no danger to the 
p ilo t boat; the danger was tha t both the 
vessels should come in to  collision in  try in g  to 
get at the p ilo t boat in  an improper and negli
gent manner, and therefore they are both to 
blame.

On the 16th Dec. 1907 the defendants, the 
owners of the Roanoke, delivered a notice of 
appeal asking tha t the judgment m ight he 
reversed or varied, and tha t the owners of the 
W indsor should be held alone to blame fo r the 
collision, and tha t the defendants’ counter-claim 
should be pronounced for.

The appeal was heard on the 4th March.
A s p in a ll, K.O. and Lew is  N oad  fo r the appel

lants.—The learned judge has found tha t the 
crossing rules apply to these vessels, and that the 
ru le s  as to  ■ o v e r ta k in g  a n d  o v e r ta k e n  vessels do  
n o t  a p p ly  ; i f  t h a t  f in d in g  is  a c c e p te d  th e re  is  a  
d u ty  o n  th e  W i n d s o r  t o  k e e p  o u t  o f  th e  w a y  a n d  
a  d u t y  o n  th e  R o a n o k e  to  k ee p  h e r  c o u rse  a n d  
speed. T h e  q u e s tio n  in  th is  case is whether
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the Roanoke d id  keep her course and speed 
w ith in  the meaning of the rule. Both these 
vessels were engaged in  picking up pilots, and 
those on the W in d so r knew or ought to have 
known tha t the Roanoke must stop to p ick up 
the p ilo t, tha t manœuvre was an ordinary and 
proper manœuvre in  the course of the Roanoke’s 
navigation which m ight require an alteration in  
her course and must require an alteration in  her 
speed, and those on the W in d so r should have 
acted accordingly. Course does not mean actual 
compass course of the vessel at the tim e the 
other is sighted :

The Velocity, 3 M a r. L a w  Cas. 0 .  S. 308 ; 21 L .  T . 
R ep . 686 ; L .  R ep . 3 P . C. 44.

L a in g , K.C. and Roche fo r the respondents.— 
The case of the Velocity  (u h i sup.) can be dis
tinguished from  this case. In  tha t case a question 
as to the proper navigation of a vessel in  a river 
was raised, in  such a place vessels are bound to 
follow the bends of the stream. In  th is case 
the rules should be applied stric tly , and the 
Roanoke committed a breach of art. 21 :

The Ada a n d  The Sappho, 28 L .  T . R ep . 825 ; 2 
A s p . M a r . L a w  Cas. 4  ;

The Albano, 96 L  T . R ep . 335 ; 10 A s p . M a r. L a w  
Cas. 365 ; (1907) A . C . 193.

Lord  A l v e r s t o n e , C.J.—This is an appeal in  
a collision case tried before Bucknill, J. A  co lli
sion occurred between the steamship W in d so r and 
the steamship Roanoke, a few miles to the eastward 
of Dungeness on the evening of the 3rd Oct. 
Buckn ill, J. found both vessels to blame. The 
only po in t argued before us was whether tha t 
judgment should be reversed in  so fa r as i t  found 
the Roanoke to blame. The material facts may 
be briefly stated. The two vessels being bound 
up Channel the W in d so r had at some short time 
before the collision altered her course to the 
northward so as to go in to  Dungeness Bay in  
search of a p ilo t boat. Shortly before the 
collision the W in d so r was coming out of the bay 
on a course of E.S.E. orS.E., heading towards a 
Rotterdam p ilo t schooner. A t this time the 
Roanoke, bound up Channel, was steering about 
N .E. by E. é E . and heading towards the same 
p ilo t boat. The W in d so r was inside, tha t is to say 
to the northward, of the Roanoke, and i t  is need
less to say tha t upon this course the W indsor 
had the Roanoke on her starboard side, and i t  
was the duty of the W in d so r to keep out of the 
way of the Roanoke, and, i f  the circumstances of 
the case permitted, to avoid crossing ahead of her 
(art. 19 and 22). Under these circumstances i t  
was the duty of the Roanoke to  keep her course and 
speed (art. 21). As I  have already said, i t  was 
not contended that the W indso r was not to blame. 
The learned judge has found tha t she took no 
proper steps, or any steps to avoid the Roanoke. 
He also found the Roanoke to  blame on the 
ground tha t she did not keep her speed as pro
vided by art. 21 ; and the question we have to 
decide is whether or no t tha t judgment is 
correct. The case fo r the Roanoke was tha t 
having two vertical b righ t white lights exhibited 
as a signal fo r a p ilo t boat, a p ilo t boat was 
sighted ahead of her, and a small boat was seen to 
pu t out of the p ilo t schooner in to the water, and 
row towards the Roanoke. Thereupon, at a dis- 
ance of three-quarters of a mile, the engines of 

the Roanoke were pu t to ha lf speed, and three

minutes la ter were stopped, u n til i t  was seen tha t 
the W indso r was endeavouring to pass ahead, 
whereupon the engines were pu t fu ll speed astern, 
and three short blasts were blown. The reason 
given by the master of the Roanoke fo r his 
manœuvres was tha t he was about to take a pilot, 
and tha t he had diminished his speed fo r the 
purpose of taking the p ilo t out of the boat. A t 
the time of the collision the small boat, which 
was rowing towards the Roanoke, was at a dis
tance of about 300 yards from  them, r ig h t ahead, 
and the p ilo t schooner at a distance of 700 yards, 
also r ig h t ahead. Bucknill, J. has held tha t the 
fact tha t the Roanoke was about to take up a 
p ilo t, and was Blackening her speed fo r tha t pur
pose affords no excuse, and tha t inasmuch as 
under art. 21 she was bound to keep her course 
and speed—and i t  was not disputed tha t i f  the 
Roanoke’s engine speed had not been reduced she 
would have passed ahead of the W indso r—the 
Roanoke must be held also to blame.

The effect of th is decision is of very great 
importance, because i t  amounts to a ru ling  tha t 
i f  two vessels are approaching so as to involve 
risk of collision, i t  being known to both of them 
tha t the one whose duty i t  is to keep her course 
and speed is about to pick up a p ilo t, and is 
manoeuvring fo r tha t purpose, and although the 
vessel whose duty i t  is to  keep out of the way 
ought to  have seen exactly what was being done, 
the vessel which had reduced her speed in  order to 
take the p ilo t on board must nevertheless be held 
to blame under art. 21, and that, as Buckn ill, J. 
has pu t it ,  “  the defence tha t the speed was 
altered or decreased fo r the purpose of taking up 
a p ilo t w ill, as a matter of law, not avail him. 
W ith  very great deference to the opinion of my 
brother B uckn ill I  cannot th ink  tha t th is is the 
true view of the law, and i t  seems to me tha t 
such a construction would in  many cases nega
tive and neutralise the express provisions o f the 
27th and 29th articles. Dropping and picking up 

ilots are operations which regularly occur at 
nown and recognised places, and these opera

tions must be undertaken by vessels in  the 
ordinary course of navigation. The East Bay 
of Dungeness is such a place. I t  was in  evidence 
in  this case tha t i t  is a place where p ilo t boats 
lie in  readiness to pu t pilots on board ships. 
The W in d so r herself had gone to the northward 
and gone into the bay w ith  the expectation of 
finding a p ilo t boat, and had, in  fact, seen two, 
which turned out not to be Rotterdam p ilo t boats ; 
and, as already stated, having ported her helm 
she was coming out on a course stated by the 
learned judge to be from S.E. to E.S.E. heading 
towards the same p ilo t boat to which the Roanoke 
was also heading. Coming out on tha t course, 
she had in  p lain view on her starboard side a 
vessel showing two white lights, and thereby 
indicating clearly tha t she was in  search of a 
pilot. I  have already stated that i f  the vessels 
continue to approach so as to involve risk of col
lision i t  was the duty of the W indsor to  go under 
the Roanoke’s stern, and in  my opinion she ought 
to have seen, and had she had a proper look-out 
would have seen, tha t th is vessel showing the two 
brigh t white lights was signalling fo r a p ilo t, was 
approaching a p ilo t schooner, tha t a small boat 
had been pu t off, and tha t in  the ordinary course 
the Roanoke must reduce her speed in  order to 
take the p ilo t on board. The cases of The A d a
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and The Sappho (ub i sup.) and the case of The 
A lb a n o  (u b i sup.) decided, as B ucknill, J . did in 
th is case, tha t the crossing rules apply when 
two vessels are approaching a place where 
they propose to take up a p ilo t, and in  
my judgment to hold tha t a vessel was 
not entitled to reduce her speed in  order 
to take a p ilo t on hoard, when tha t manœuvre 
was perfectly visible to the ship whose duty 
i t  was to keep out of the way, would impose 
a most dangerous and serious risk upon vessels 
navigating in  the ordinary course. In  my
judgment, “  course and speed ”  in  art. 21 mean 
course and speed in  fo llow ing the nautical 
manœuvre in  which, to the knowledge of the other 
vessel, the vessel is at the time engaged. I t  is 
not difficult to give many instances which support 
th is view. The “  course ”  certainly does not 
mean the actual compass direction of the heading 
of the vessel at the time the other is sighted— 
see The V e loc ity  (u b i sup.). A  vessel bound to 
keep her course and speed may be obliged to 
reduce her speed to avoid some danger of naviga
tion, and the question must be in  each case “  Is the 
manœuvre in  which the vessel is engaged an 
ordinary and proper manœuvre in  the course of 
navigation which w ill require an alteration of 
course and speed ; ought the other vessel to  be 
aware of the manœuvre which is being attempted 
to be carried out P ”  I  am fu rthe r of opinion tha t 
the conduct of the Roanoke m ight, i f  necessary, be 
justified under arts. 27 and 29. She had signalled 
the p ilo t schooner. The p ilo t schooner had put 
out a small boat fo r her, and, in  my judgment, she 
could not properly have continued her course 
at fu ll speed w ithout endangering those on board 
the small boat, i f  not the p ilo t schooner, and 
certainly could not have done so w ithout aban
doning her intention, which she had already 
indicated by signals, to take the p ilo t out of the 
small boat, then only 300 yards ahead of her. I t  
must be observed tha t the case fo r the W indso r 
is tha t the Roanoke ought never to have reduced 
her speed at all, and she has not been found to 
blame fo r improperly manoeuvring her engines, 
upon the assumption that she was entitled to take 
on board the p ilot. For these reasons, in  my 
opinion, the judgment, in  so fa r as the Roanoke  
was found to blame, is erroneous and must be 
reversed.

F a r w e l l , L .J .—The question in  th is case 
depends, in  my judgment, on the true construction 
of arts. 19 and 21. The facts to which those 
articles have to be applied in  the present case 
are clear and simple. Both vessels were making 
fo r a p ilo t—the p ilo t cutter was hove to about 
700 yards nearly ahead of the Roanoke a t the 
time of the collision and the p ilo t was in  the 
cutter’s dinghy rowing towards the Roanoke and 
about 300 yards from her, dead ahead. The 
W indsor was the vessel to which art. 19 applied 
(I w ill refer to  her as the giving-way vessel) and 
the Roanoke had had signals fo r the p ilo t showing 
fo r at least ha lf an hour before the collision, and 
the W in d so r ought and must at any rate be taken 
to have seen such signals and to have known tha t 
the Roanoke was running fo r the p ilo t and must 
slacken speed and stop her engines and take up 
the p ilo t. Under these circumstances the question 
comes to th is—was the W indso r bound to keep 
out of the way of the Roanoke, although the la tte r 
was, as the W in d so r knew, slackening speed to 
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pick up the p ilo t, or was the Roanoke bound to 
continue at fu l l  speed in  order to keep out of the 
way of the W indsor, or, as the learned judge has 
held, were both vessels to blame, the W in d so r for 
not keeping out of the way and the Roanoke fo r 
not continuing her speed ? In  my opinion the 
W in d so r was bound to keep out of the way of the 
Roanoke and the Roanoke was in  no way to blame. 
The two arts. 19 and 21 are correlative; the duty of 
keeping out of the way is pu t upon the giving-way 
vessel, and, in  order to enable her to perform 
th is duty, the other vessel is bound to keep her 
course and speed. B u t th is la tte r obligation is 
not absolute and binding in  a ll cases and under 
a ll circumstances ; fo r instance, i f  the _ Roanoke  
were overtaking a th ird  vessel at the time when 
under art. 19 she is bound to keep her course 
and speed, i t  is obvious tha t she must comply 
w ith art. 24 and must alter her course, and i f  
necessary her speed; also, in  order to keep out 
of the way of the overtaken ship ; also tha t i f  the 
Roanoke were meeting a th ird  ship end-on she 
must alter her heading under art. 18 and blow the 
appropriate number o f blasts. I t  is clear tha t in  
both those cases the obligation to keep out of the 
way remains on the giving-way ship, although 
the other slacken her speed and change her 
course. In  tru th , art. 21 is intended to be a guide 
to the giving-way ship in  the due performance 
of her duty, under art. 19—i f  there is nothing 
visible or audible to the giving-way ship she is 
entitled to assume tha t there w ill be no alteration 
in  the course or speed of the vessel tha t she is 
crossing from the time when her duty arises 
namely, as soon as the two vessels are crossing so 
as to involve risk of collision. P r im a  fa c ie  the 
vessel bound to keep her course and speed must 
make no alteration in  either after she has once 
got w ith in  the area of possibility of danger of 
collision—the area, tha t is, w ith in  which the duty 
of the giving-way ship commences. B u t i t  would 
be impossible to  apply th is as an inflexible rule in 
a ll cases and under a ll circumstances ; i t  must at 
least he qualified by reading in to  i t  “ so fa r 
as is consistent w ith compliance w ith  the 
other articles and w ith the safety of other 
ships,”  and th is is the effect of a rt. -77. 
B u t i t  is said tha t th is may be so, and yet tha t the 
vessel bound by art. 21 cannot deviate from  it, even 
to perform an ordinary nautical manœuvre, duly 
signalled, i f  i t  be merely fo r her own convenience ; 
but th is appears to  me to transpose the duty of 
keeping out of the way from the giving-way 
vessel to the other vessel. To pick up a p ilo t 
is a legitimate and usual nautical manœuvre. 
The master of the giving-way vessel is bound to 
keep a proper watch on the other vessel and her 
signals and surroundings, and to apply his sea
manship and common sense to the whole circum
stances of the case. He must assume tha t the 
captain of the other vessel w ill keep his course 
and speed under art. 21 in  such a manner as 
good seamanship and common Bense dictate, under 
the surrounding circumstances. This is certainly 
so in  the two cases tha t I  have mentioned of 
overtaking, or meeting end-on, a th ird  ship ; and 
in  the same way no seaman is justified in  assuming 
tha t a vessel tha t has been, and s til l is, signalling 
fo r a p ilo t, and is bearing down on the p ilo t’s 
dinghy, a short distance ahead of him, is going to 
run up to her at nine or ten knots, but ought to 
assume tha t she is going to slacken speed and

2 L
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stop her engines in  the manner in  which a good 
seaman would act fo r such a purpose. I  cannot 
b ring  myself to  doubt tha t the captain of the 
W in d so r would have taken this view i f  he had 
not himself been running fo r the p ilo t cutter, 
but this fact cannot affect his duty under art. 19, 
or enable him to call on the Roanoke to  sub
ordinate her wants to his. So to hold would be to 
sh ift the duty of keeping out of the way from  the 
giving-way vessel to the other, and would make 
art. 21 read as i f  the la tte r vessel were bound to 
keep her course and speed “  so as to keep out of 
the way of the giving-way vessel,”  instead of “  so 
as to enable the giving-way vessel to keep out of 
her way,”  which is, in  my opinion, the true 
construction. I t  follows that, so fa r from  
being to blame fo r continuing her speed in  
such manner as was necessary to enable her 
to pick up the pilot, the Roanoke would have 
been to blame i f  she had continued at 
nine knots, and the W in d so r would have been 
entitled to accuse her of misleading her by 
signalling fo r and bearing down on the p ilo t boat 
and not slackening speed, to pick the p ilo t up.

I  have so fa r dealt w ith the case w ithout reference 
to authority, bu t in  my opinion the case is covered 
by the reasoning of S ir Robert Ph illim ore and 
the P rivy  Council in  The A d a  and The Sappho  
(u h i sup.) I t  is said th a t the rule then required 
the vessel to keep her course only, and not her 
speed ; bnt i t  was held tha t she was entitled to 
alter her course to pick up the p ilo t fo r which she 
and the giving-way vessel were racing, bu t I  see 
no distinction in  principle between course and 
speed in  such a case. I t  is as unreasonable to 
forb id  the vessel which is entitled to require the 
giving-way vessel to  keep out of her way to 
slacken her speed in  order to pick up a p ilo t, as 
i t  would be to forb id  her to alter her course fo r 
the same purpose. There is nothing in  The 
A lb a n o  (u b i sup.) to m ilita te  against th is view, as 
I  read the judgment of the P rivy  Council. I t  
was held tha t the giving-way vessel was not 
entitled to rely on the contention tha t the other 
vessel was slackening to pick up a pilot, firs t 
because as a fact the former never observed the 
other vessel at a ll, and secondly because the place 
at which the slackening took place was not the 
appropriate place at which to pick up a p i lo t ; bu t 
the judgment proceeds on the basis tha t she would 
have been r ig h t in  assuming tha t the other vessel 
was slackening speed fo r a p ilo t i f  she had, in  
fact, been .doing so at an appropriate place 
and duly signalled. I  need hardly say tha t I  
differ from  Bucknill, J., w ith great diffidence; 
but he does not appear to have directed his 
attention to the points w ith which I  have dealt 
so much, as to the question of danger to the 
p ilo t cutter and dinghy. I  do not re ly on any 
question of danger either to  the cutter or the 
dinghy. As our nautical assessors differ on 
th a t point, I  am not satisfied tha t any such 
danger existed, but on the other grounds above 
stated I  am of opinion that th is appeal should be 
allowed.

K e n n e d y , L.J., after stating tha t the learned 
judge in  the court below had accepted the evidence 
from  the Roanoke in  a ll material particulars, and 
disbelieved the evidence from the W indsor, and 
tha t on the facts found the vessels were crossing 
ships, recapitulated the facts, and proceeded:—The 
navigation of the W in d so r was improper, both in

seamanship and as a violation of art. 19 of the 
Regulations fo r Preventing Collisions. O f that 
there can be no question, and the learned judge 
has so held. B u t i t  is not disputed tha t i f  the 
speed of the Roanoke had never been reduced the 
W in d so r would, in  fact, have passed astern of the 
R oanoke ; and the owners of the W in d so r suc
ceeded at the tr ia l in  a contention tha t the 
reduction of speed on the part of the Roanoke 
ought to be held to constitute a violation of 
art. 21. Bucknill, J. has held, in  accordance w ith 
this contention, tha t the Roanoke is also to blame 
fo r the collision. The owners of the Roanoke  
have appealed to this court against this la tter 
pa rt of the judgment. Undoubtedly the question 
is one of some nicety, but upon the whole I  am 
of opinion tha t their appeal ought to be allowed. 
A rt. 19 prescribes tha t when two steam vessels 
are crossing so as to involve risk of collision, the 
vessel which has the other on her own starboard 
side shall keep out o f the way of the other, and 
art. 22 forbids her try in g  to do so by crossing 
her bows. A rt. 21 prescribes tha t “  where by any 
of these rules one of two vessels is to keep out of 
the way, the other shall keep her course and 
speed.”  Now i t  is my view tha t i t  is our duty 
to decide th is case as i t  has been presented to 
the court below, and to us, by the arguments of 
the one side and of the o the r; but in  passing 
I  may say th a t I  am by no means sure, 
having regard to the judgment of the Court of 
Appeal in  The Banshee (57 L . T. Rep. 841; 6 Asp. 
Mar. Law Cas. 221 (1887) that at the im portant 
time, namely, at the time when the reduction of 
the speed of the Roanoke commenced by the altera
tion  from  fu ll to half speed, the relation of the 
vessels to each other was such tha t these articles 
applied to the ir navigation. In  the case of The 
Banshee, the Banshee was overtaking the steam
ship K ild a re ,  and the K ild a re  ported her helm to 
avoid a sailing vessel ahead at a time when there 
was a distance of 800 yards between the Banshee 
and the K ild a re . A  collision occurred, and B utt,
J. had held the K ild a re  to  blame fo r porting, 
when, under art. 20 of the Regulations of 1884, 
she ought to  have kept her course; but the 
Court of Appeal held that the article did not 
apply, because at so great a distance as 800 yards 
the Banshee, the overtaking ship, could by proper 
navigation have kept clear of the K ild a re , and 
therefore at tha t time no risk of collision existed, 
and, u n til tha t point was reached, the K ild a re ,  
the ship which was being overtaken, m ight alter 
her course w ithout vio lating the article in  ques
tion. In  the present case, when the Roanoke put 
her engines to half speed the "W indsor was no 
less than three-quarters of a mile away on her 
port side, and those who were in  charge of the 
W indsor could have found no real d ifficu lty in  
avoiding the Roanoke. According, therefore, to 
the judgment of the Court of Appeal in  The 
Banshee, the Roanoke did not violate art. 21 in 
slackening speed, because then no risk of col
lision between the crossing steamships was in 
volved. The stopping of the engines three 
minutes la ter m ight reasonably be regarded 
only as a fu rthe r step in  the same gradual 
process of taking off the way of the Roanoke 
fo r the purpose of picking up the pilot. 
P utting, however, th is line of reasoning entirely 
aside, and treating the relative position of the 
W indsor and the Roanoke when the la tte r altered
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her speed, and the distance between them at that 
time as bringing arts. 19, 21, and 22 in to operation,
I  am of opinion tha t the Roanoke ought not to  be 
held to blame on account of the alteration.

I  w ill deal in  the first place w ith  the construction 
of art. 21 in  its  application to the circumstances 
of the present case. P r im a  fa c ie  the direction to 
keep course and speed appears r ig id ly  to enjoin 
a maintenance of heading and speed, bu t i t  has 
been held in  The Ve loc ity  tha t this is not a correct 
view so fa r as regards course, and I  th ink  tha t a 
corresponding qualification ought fo r sim ilar 
reasons of practical good sense to be admitted in  
regard to speed. “  Keeping her speed ”  ought, I  
th ink, to adm it the interpretation of keeping tha t 
speed which, according to the criterion.of good 
seamanship is the r ig h t speed to be kept in  the 
performance of the nautical manœuvre in  which 
the vessel is at the time engaged. I t  would be 
a strange th ing  i f  a vessel, in  order successfully 
and in  the ordinary and proper way to perform 
a proper nautical manœuvre, must alter her 
speed, bu t nevertheless must be held to in fringe 
art. 21 by such alteration, i f  i t  takes place at a 
time when she is being approached by another 
vessel, which is either overtaking her w ith in  
art. 24, or is a crossing steamship which has her 
on the starboard side w ith in  art. 19, although 
the manœuvre in  which she is engaged, and the 
necessity of a ltering speed which the manœuvre 
involves, are perfectly obvious to the overtaking 
or crossing vessel, and although the alteration 
of speed in  no way prevents such overtaking or 
crossing vessel, i f  properly navigated, from  
keeping out of her way. I t  seems to me tha t 
th is cannot be the r ig h t interpretation of the 
in junction  to keep her speed. I t  would in 
troduce in to  navigation not infrequently a 
probable source of danger. A  steamer ap
proaching her landing place fo r goods or 
passengers, or drawing up to her anchorage, 
must often either reduce her speed or abandon 
her object ; and yet i f  the interpretation of 
art. 21, fo r which counsel fo r the W indso r con
tend is correct, she is bound, under pain of 
liab ility , should a collision occur, fo r a breach of 
art. 21, to  adopt the la tte r alternative, i f  she has 
in  view either a crossing steamer, which has to give 
way under art. 19, or an overtaking vessel under 
art. 24. B u t surely the officer who is navigating 
the crossing or the overtaking vessel w ill, in  
manoeuvring his own ship, which has to  keep out 
of the way, count, and ought to be able to count, 
upon the vessel which he has to avoid being so 
handled, in  regard to speed as well as to course, 
as the proper execution of the nautical manœuvre 
in  which he is obviously and visib ly engaged may 
dictate ; and indeed he may be dangerously misled 
i f  he acts differently. We have, I  th ink, some 
jud ic ia l support fo r the view of the applica
tion  of art. 21, which I  am led to prefer in  regard 
to speed, in  the judgm ent of the P rivy  Council 
in  the case of The Ve loc ity  (u b i sup.). That was a 
decision on the corresponding article (No. 22) of 
the Regulations of 1884, which did not contain 
the words “  and speed,”  bu t referred to “  course ”  
only. I t  was held by the P rivy  Council tha t the 
expression “  keeping her course ”  did not mean 
following the direction in  which the vessel’s head 
happens to be turned a t the time when she is 
seen and is acted fo r by the other vessel, which has 
to keep out of her way, b u t meant keeping th a t

course which she would take natura lly and inde
pendently of the presence of the other vessel, as 
the proper method of navigation at the particular 
place and time—e.g., in  manoeuvring round a 
po in t in  a w inding river by porting or star
boarding her helm. I t  appears to me tha t the 
reasoning which leads to the adoption  ̂of th is 
view in  regard to the meaning of the in junction 
as to course, is ju s tly  applicable to the interpre
ta tion of the in junction added in  the existing 
art. 21 in  regard to speed, and tha t the speed tha t 
is to  be kept by a vessel in  accordance w ith  th is 
article where the exigencies of a nautical 
manœuvre in  which she is engaged are visible to 
the vessel which is bound under the regulations 
to keep out of her way, is tha t speed which a 
vessel engaged in  such a manœuvre at tha t time 
and in  tha t place would natura lly keep, i f  navi
gated in  a proper and seamanlike manner, in  
order successfully to  perform the manœuvre. 
O f course the obligation of art. 29 must always 
be observed. I f  the pursuance of the manœuvre 
m ight otherwise, in  the particu lar circumstances, 
embarrass the vessel whose duty i t  is to keep out 
of the way, or, again, i f  i t  is reasonably possible 
that those in  charge of tha t vessel may not appre
ciate the nature of the manœuvre, the manoeuvring 
vessel is bound under art. 29 to take a ll steps 
tha t good seamanship and reasonable carefulness 
would dictate prom ptly to apprise the vessel which 
has to  keep out of her way of what she is about, 
and further, i f  i t  is obviously necessary in  order 
to avoid a collision, even to desist from the 
manœuvre. In  the present case, however, there 
is no suggestion in  the judgment of Buckn ill, J. 
or even in  the evidence adduced on behalf of the 
W indso r, tha t those on board the W in d so r did 
not properly appreciate, or at a ll events have 
ample opportunity to appreciate, the nautical 
manœuvre in  which the Roanoke was engaged 
when the W indsor had to act as the crossing ship 
which had to keep out of the way of the other. 
The locality was one in  which steamers bound 
fo r Rotterdam seek fo r Rotterdam pilots. The 
Roanoke, which those on board the W indsor, 
according to their pleadings, sighted when between 
one and two miles distant, was exhibiting on her 
mizenmast the two vertical white lights which con
stitute the recognised signal fo r a Rotterdam p ilo t ; 
the W indsor, a t three-quarters of a mile distant 
from  the Roanoke, had in  view the Rotterdam 
p ilo t schooner and the dinghy carrying â  white 
lig h t and being rowed from  the p ilo t schooner 
towards and rig h t ahead of the Roanoke ; and 
those on board the W indso r, in  my judgment, 
had then alike the duty and the r ig h t to assume 
tha t the course and speed which the Roanoke 
would keep would be such as to enable her safely 
and in  a seamanlike way to approach the lit t le  
boat and pick up the p ilo t from  her. There was 
ample time fo r the W in d so r to keep out of the 
way of the Roanoke i f  those on board of her had 
taken proper measures fo r the purpose. Further, 
and quite independently of the correctness of th is 
construction of art. 21 as applicable to the facts 
in  the present case, I  th ink  tha t arts. 27 and 29 
operate in  the circumstances of the case to 
absolve the R oanake  from  blame. Bucknill, J . 
in  the course of his judgment, observes “  the 
master has said in  a straightforward way tha t his 
speed was altered and decreased fo r the purpose 
of p icking up the p ilo t out of the boat. B u t tha t
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w ill not avail him, in  my opinion, as a matter of 
law.”  And again he says, referring to the 
Roanoke’s reduction of speed, “  his (i.e., the 
master’s) excuse was tha t he m ight otherwise 
have run over the p ilo t boat. I  have nothing 
to do w ith that. The p ilo t boat could take 
care of itself.”  I t  appears to me tha t i t  is 
not rig h t as a matter of law to eliminate the 
position of the p ilo t boat from the facts to be 
considered in  judging of the propriety of the 
action of the Roanoke in  reducing her speed 
as and when she did. I t  was, I  conceive, 
the duty, alike from  the lawyer’s and the 
seaman’s point of view, of those navigating the 
Roanoke to  consider the safety of those on board 
that lit t le  boat, which quite legitim ately was 
stopped r ig h t ahead of her, and was at the time 
of the collision only some 300 yards distant from 
her bows. I t  may be the fact, as my brother 
B uckn ill states to be his opinion, tha t the boat 
could have taken care of itse lf—namely, i t  m ight 
possibly have escaped collision w ith the Roanoke  
even i f  she had continued her course w ithout 
reduction of speed; and, as I  understood their 
views, our assessors were divided in  opinion upon 
th is point, although they were agreed tha t there 
was nothing improper or unseamanlike in  the 
navigation of the Roanoke. B u t i t  appears to me 
to  be clear from  the evidence tha t there was, i f  
not a certainty, at least a real and substantial 
risk to the lit t le  boat, i f  the Roanoke held on at 
fu l l  speed. Even assuming tha t the lit t le  boat, 
i f  the Roanoke had not reduced her speed, m ight 
possibly have managed to get out of her way, I  
am s till o f opinion tha t there existed manifestly 
a real danger either of actual collision or of the 
boat being swamped, i f  a large steamer like the 
Roanoke came rushing past her at nine and a half 
knots speed—a danger fo r the avoidance of 
which the Roanoke waB bound by the dictates alike 
of humanity and of seamanship to provide, and 
in  providing fo r which, as she did, when she 
reduced her speed, she was protected, from  blame 
by arts. 27 and 29 of the Regulations fo r Pre
venting Collisions at Sea.

Solicitors fo r the appellants, D ow n in g , H a n d -  
cock, and Co., fo r B o lam , M id d le to n , and Co., 
Sunderland.

Solicitors fo r the respondents, Thom as Cooper 
and Co.

Tuesday, June  29, 1909.
(Before C o z e n s - H a r d y , M R ., F a r w e l l  and 

K e n n e d y , L.JJ.)
R o s in  a n d  T u r p e n t i n e  I m p o r t  C o m p a n y

L i m i t e d  v . B. J a c o b  a n d  S o n s  L i m i t e d . (a )
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

C a rrie rs—L ig h te rm e n — C on tra c t f o r  ca rriage  o f  
goods—A m b ig u ity —“  Reasonable p re ca u tio n  ”  
— E xe m p tio n  f r o m  l ia b i l i t y  f o r  “  any loss or 
damage, in c lu d in g  negligence, w h ich  can be 
covered by in s u ra n c e ” —N egligence— Common  
la w  l ia b i l i t y  o f  ca rrie rs .

The defendants agreed to lig h te r  goods on the 
terms o f  the fo llo w in g  clause p r in te d  on th e ir  
invoices a n d  m em oranda : “  The rates charged by
B . Jacob and  Sons L im ite d  are f o r  conveyance 
on ly , and  every reasonable p re ca u tio n  is  taken

(a) Reported by E. A. Sc h a io h l e y , Esq., Barrister-at-Law.

f o r  the safety o f the goods w h ils t in  c r a f t ; they 
w i l l  no t be lia b le  f o r  an y  loss o r damage, in c lu d 
in g  negligence, w h ich  can be covered by in s u r 
ance, and  the sh ippe r in  ta k in g  ou t p o lic y  should  
effect same ‘ w ith o u t recourse to lig h te rm a n ,’ as
B . Jacob and  Sons L im ite d  do no t accept 
re s p o n s ib ility  f o r  in su ra b le  r is ks .”  The goods 
were damaged by the defendants’ negligence. 

H e ld  (dissentiente C ozens-Hardy, M .R .), th a t 
accord ing  to the f a i r  m ean ing  o f  the clause i t  
on ly  am ounted to a re c ita l o f  the general ca re fu l 
p ractice  o f the defendants, fo llo w e d  by a state
m ent th a t as accidents d id  happen even w ith  
every care on the p a rt o f  th e ir  f i r m  they desired  
to g u a rd  themselves by the d e c la ra tio n  th a t th e ir  
f i r m  were no t lia b le  f o r  in su ra b le  r isks , in 
c lu d in g  negligence, thus expressly and  w ith o u t 
a m b ig u ity  exem pting themselves f ro m  l ia b i l i t y .  

Price and Co. v. Union Lighterage Company 
L im ited  (9 Asp. M a r .  L a w  Cas. 396 ; 88 L . T . 
Rep. 428; (1903) 1 K .  B .  750; affirm ed on 
appeal, 89 L . T. Rep. 731; (1904) 1 K . B . 
412) d is tin g u ish ed .

D ec is ion  o f  B ra y , J. (11 Asp. M a r . L a w  Cas. 231; 
100 L .  T. Rep. 366) reversed.

I n  June 1907 the pla intiffs were the owners of a 
cargo of 1000 barrels of rosin laden on board the 
steamship Aeolus, then ly ing  at West Woolwich 
Buoys. They had sold this cargo to a firm  at 
Newcastle to arrive at 10s. per barrel.

On the 8th June the defendants, who were 
lightermen, orally agreed w ith  the pla intiffs to 
tranship the cargo from the Aeolus to a steamer 
bound fo r Newcastle.

The ligh ter in  which 565 of the barrels were 
placed by the defendants was moored at some 
buoys in  the river Thames off Deptford, and 
while at her moorings the lighter was sunk 
through a steamer coming in to collision w ith  her 
at night.

The ligh ter was subsequently raised w ith 361 
barrels of rosin in  her. These barrels were delivered 
by the defendants in  a damaged condition and 
had to be stacked and dried before they could be 
sold.

The pla intiffs accordingly brought this action 
against the defendants alleging by the ir statement 
of claim tha t the defendants were lightermen and 
common carriers, and tha t in  consequence i t  
became the duty of the defendants to deliver the 
goods in  the like good order and condition in 
which they received them from the A e o lu s ; but 
that, in  breach of the ir contract and the ir duty 
as common carriers, they failed to deliver 204 of 
the barrels and delivered 361 of the barrels in  a 
damaged condition.

The p la in tiffs claimed 4241. as damages fo r the 
204 barrels of rosin lost, the damage done to the 
361 barrels salved, and fo r the expenses of 
salvage.

B y the ir defence the defendants denied that 
they were common carriers. They stated tha t 
they were lightermen who lightered goods, as the 
p la in tiffs  knew, upon the terms of the following 
clause printed upon the ir invoices and memo
randa :

T h e  ra te s  ch arg e d  b y  B . Ja cob  and  Sons L im ite d  are 
fo r  conveyance o n ly , and  e ve ry  reasonable  p re c a u tio n  is  
ta k e n  fo r  th e  B afe ty  o f goods w h i ls t  in  c r a f t ; th e y  w i l l  
n o t be  lia b le  fo r  a n y  loss o r  dam age, in c lu d in g  n e g li
gence, w h ic h  can be covered  b y  insu ra n ce , and  th e
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sh ip p e r in  ta k in g  o u t p o lic y  sh ou ld  e ffe c t same “  w ith o u t  
recou rse  to  l ig h te rm a n ,”  as B . Jacob  and  Sons L im ite d  
do  n o t a ccep t re s p o n s ib il ity  fo r  in s u ra b le  r is k s .

The defendants denied tha t there had been any 
breach of contract, and they stated tha t the loss 
and damage alleged were w ith in  the terms of the 
above clause and tha t they were not responsible 
therefor.

The p la intiffs replied tha t i f  the goods were 
carried on the terms of the above clause the 
damage and loss were caused by the defendants 
or their servants negligently, and in  breach of 
their contract, fa iling  to take reasonable precau
tions fo r the safety of the goods w h ils t in  craft, 
inasmuch as the ligh ter was improperly and in  
breach of art. 30 of the Thames By-laws 1898 le ft 
moored at n igh t at moorings in  the river Thames 
other than the usual barge moorings without any 
anchor l ig h t and w ithout any proper appliances 
or fittings fo r carrying such light, and w ithout a 
lighterman or anyone in  attendance, whereby she 
was run  down by a passing steamer and sunk. 
The p la in tiffs fu rther alleged tha t the barge was, 
under the circumstances, unseaworthy. They also 
alleged tha t at the time the barge was sunk she 
was not upon the voyage contemplated, but had 
deviated therefrom by reason of mooring at the 
place where she did, and tha t the defendants were 
therefore not entitled to rely on the exceptions 
contained in  the contract.

In  Feb. 1909 the action came on fo r tr ia l before 
Bray, J., s itting  w ithout a ju ry  in  Middlesex, 
when his Lordship decided (11 Asp. Mar. Law 
Cas. 231; 100 L . T. Rep. 366) tha t portions 
of the goods were damaged through the absence 
of reasonable precautions on the part of the 
defendants to prevent negligence which occa
sioned the damage; and that the terms upon 
which the goods were lightered were ambiguous, 
and m ight reasonably be read by shippers as 
an express promise tha t every reasonable pre
caution would be taken ; and that, therefore, 
they did not exempt the defendants from lia 
b ility . H is Lordship accordingly gave judgment 
fo r the p la in tiffs  fo r 3931.

From tha t decision the defendants now appealed.
B ailhache , K .C . and Leclc fo r the appellants. 

The clause in  the contract fo r the lighterage of 
the p la in tiffs ’ goods was held to contain ambi
guous terms by Bray, J., and on the question of 
fact negligence was found by the learned judge. 
On the la tte r point the defendants do not appeal. 
B u t as to the clause in  the contract we submit 
that i t  is sufficient to prevent the defendants from 
being liable to pay the pla intiffs any damages, 
negligence being an insurable risk of the k ind 
referred to in  the con trac t:

P rice  and Co. v. U nion L ighterage Company 
L im ite d , 9  A sp . M a r . L a w  Gas. 396 ; 88 L .  T . 
H ep . 428 ; (1903) 1 K .  B . 750 ; a ffirm e d  on 
appea l, 89 L . T .  R ep . 7 3 1 ; n o t in  A sp . on  a p p e a l; 
(1904) 1 K .  B . 412.

In  tha t case i t  was held tha t although negligence 
was a loss commonly covered by insurance, yet, 
as i t  was not expressly mentioned, the carrier 
was liable. B u t in  the present case negligence is 
expressly mentioned in  the clause, so tha t any 
argument based on tha t authority is rendered 
impossible. The two portions of the clause are 
uot inconsistent. The firs t part states tha t the 
defendants w ill take every reasonable precaution,

and the second tha t they w ill not be liable fo r 
loss or damage, including negligence, which can 
be covered by insurance. The words “  including 
negligence ”  distinguish the present case from 
Price and Co. v. U n ion  L igh te rage  Com pany  
L im ite d  (u b i sup.). There is a common law obliga
tion  on carriers of goods to take every precaution 
in  carrying goods, and in  the present case i t  is not 
denied tha t every precaution was not taken, for 
the barge carrying the p la in tiffs ’ goods was 
moored in  a wrong position. I t  is admitted 
therefore tha t there was negligence, and were i t  
not fo r the clause in  question the defendants 
could not escape liab ility . B u t i t  is submitted 
tha t the exceptions in  the clause afford the 
defendants complete protection. The sole ques
tion here is ambiguity or no ambiguity. I t  is 
true tha t a clause containing an ambiguous pro
tection is no protection at all, as was said by Lord 
Macnaghten in

E lders lie  Steamship Company v. Borthw ick, 10 A sp . 
M a r. L a w . Cas. 2 4 ;  92 L .  T .  R ep . 2 7 4 ;  (1905) 
A . C. 93, at p. 96.

B u t there is no d ifficu lty whatever in  compre
hending this clause. I t  contains a perfectly plain 
statement as to what the defendants w ill do and 
as to what they w ill not do. They are to be 
liable fo r everything tha t cannot be covered by 
insurance. In  respect of negligence which can 
be covered by insurance the shippers must protect 
themselves. We submit tha t any ordinary busi
ness man would when reading this clause come to 
one conclusion only, viz., tha t the defendants 
w ill not accept responsibility fo r insurable risks. 
A ny man who wants his goods carried by the 
defendants cannot fa il to understand when he 
reads th is clause tha t the defendants w ill not 
pay damages fo r negligence. They are careful 
persons, but i f  negligence occurs they are not to 
be made liable in  respect thereof. They w ill do 
their best, but the shippers must insure fo r the 
consequences of the defendants negligence. 
They referred also to

Nelson L ine  L im ite d  v. James Nelson and Sons 
L im ite d , 10 A sp . M a r. L a w  Cas. 5 8 1 ; 97 L .  T . 
R ep . 8 1 2 ; (1908) A . C. 16.

S cru tton , K.O. (w ith him D aw son M il le r )  fo r 
the respondents—The principle upon which the 
learned judge in  the court below considered 
himself bound to act appears from  the authorities. 
See ( in te r  a lia )  the observations of Collins, M.R.

Owners of the Wool Cargo on Board the Steamship 
W aikato  v. New Zealand S h ip p in g  Company 
L im ite d , 8 A sp . M a r. L a w  Cas. 351 , 442 ; 79 
L .  T . R ep . 3 2 6 ; (1899) 1 Q . B . 56.

Although contracting out of the common law 
lia b ility  which is imposed on carriers of goods is 
no t perm itted in  several countries—e.g., the 
U nited States of America, Australia, and the 
Oape—yet in  this country i t  is perm itted provided 
tha t clear language is used in  order to exempt 
the carriers ; otherwise the common law liab ility  
continues. See what was said by Lord Lindley as 
well as by Lord  Macnaghten in

E lders lie  S team ship Company v. B orth w ick  (ubi 
sup.).

A  shipowner is under a duty to  provide a sea
worthy ship and to exercise reasonable care. I f  
he wishes to exempt himself from those duties 
he must do so in  clear and unambiguous terms.
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I f  words are used which may be misleading, or 
are inconsistent or even ambiguous, as in  the 
present case, the shipowners are not protected. 
They referred also to

Chartered Bank of India, Australia, and China 
v. Ind ia  (British) Steam Navigation Company,
11 Asp. M a r. Law  Cas. 245 ; 100 L . T . Rep. 661 ; 
(1909) A . C. 369, a t p. 375.

Lech replied.
C o z e n s - H a r d y , M .R.—In  this case there is no 

doubt as to the principle of law which ought to 
be applied. The defendants are liable unless 
they can, by clear and unambiguous language, 
exempt themselves from  liab ility . The facts are 
very simple. There was no w ritten contract here, 
i t  was an oral contract, and an oral contract upon 
the terms known to the parties as those upon 
which the defendants were dealing. Those terms 
are to be found in a red note at the head of the ir 
memoranda and invoices. And although the 
words are in  the present tense they must, of 
course, be incorporated into the oral contract and 
put not in  the present tense but in  the future, as 
something relating to the particular contract 
undertaken by them. The contract was to carry 
certain goods in  a ligh te r from one steamship to 
another in  the river Thames. W hat has given 
rise to the action is tha t by reason of tha t which 
the learned judge in  the court below has found to 
be negligence on the part of the defendants them
selves, and not merely on the part o f the ir 
servants, the barge was put in  a place where i t  
ought not to have been w ithout a ligh t, and was 
run down by a steamer, and the p la in tiffs ’ goods 
were damaged. In  these circumstances the ques
tion is : W hat is the effect of the clause which I  
w ill now read, which states the terms upon which, 
to the knowledge of both parties, this business 
was to be entered in to  P I t  runs th u s : “  The 
rates charged by B . Jacob and Sons L im ited  ’ 
tha t is the defendants— “  are fo r conveyance only, 
and every reasonable precaution is taken fo r the 
safety of goods w hilst in  c ra ft; they w ill not be 
liable fo r any loss or damage, including negligence, 
which can be covered by insurance, and the 
shipper in  taking out policy should effect same 
‘ w ithout recourse to lighterman,’ as B. Jacob and 
Sons L im ited  do not accept responsibility fo r 
insurable risks.”  Then follows this provision: 
“  B. Jacob and Sons L im ited  w ill in  no case be 
responsible fo r Btrikes or other labour d istur
bances or any consequences arising therefrom. 
Now what does tha t mean as pu t in  this contract P 
I t  seems to ma tha t the defendants assume a risk 
less than tha t which would be implied by their 
position as common carriers. B u t they do 
contract, and they do undertake, tha t every 
reasonable precaution shall be taken fo r the 
safety of goods whilst in  craft. Now tha t is 
an obligation which undoubtedly has not been 
fu lfilled  in  the present case. That is quite 
plain according to the finding of the learned 
judge in  the court below. Then i t  is said 
tha t in  spite of tha t express obligation, an 
express obligation lim itin g  the defendants’ implied 
duty, no effect is to  be given to i t  because of the 
subsequent words tha t the defendants “  w ill not 
be liable fo r any loss or damage, including negli
gence, which can be covered by insurance.”  B u t 
i t  seems to me tha t the learned judge in  the court 
below was rig h t in  the view which he took tha t

there is an ambiguity here, that the obligation 
imposed by the language of those firs t words tha t 
“  every reasonable precaution is taken fo r the 
safety of goods whilst in  cra ft ”  is really incon
sistent w ith the second and subsequent clause 
tha t the defendants “  w ill not be liable fo r any 
loss or damage, including negligence, which can 
be covered by insurance.”  I  take the view that 
Bray, J. did, that, applying undisputed principles 
of law to the present case, this is a case in  which 
the language used by the defendants—and i t  is 
the ir own language—is not so clear, so unambi
guous, as to leave no doubt in the mind of the 
shipper as to the extent of the advantage which 
he is to get by the contract. I  am bound to say 
also tha t I  attach considerable importance to the 
fact that, coupled w ith  th is positive contract by 
the defendants tha t “  every reasonable precaution 
is taken fo r the safety of goods,”  there is a sub
sequent exception of “  negligence,”  which may 
well be read as lim ited to negligence of the 
defendants’ servants exclusive of negligence 
of the defendants themselves. In  my view 
Bray, J. construed this contract righ tly . But, 
as the other members of the court are taking 
a different view, the appeal w ill be allowed with 
costs.

F a r w e l l , L .J .—I  regret tha t fo r once I  am 
unable to bring myself to agree w ith the Master 
of the Rolls. There is no doubt as to the general 
rule which is stated by Walton, J. in  Price 
and Co. v. U n ion  L ig h te ra g e  Com pany L im ite d  
(9 Asp. Mar. Law Oas. 396, at p. 400; 88 L . T. 
Rep. 428; (1903) 1 K . B. 750): ”  I f  the carrier 
desires to relieve himself from the duty of using 
by himself and his servants reasonable sk ill and 
care in  the carriage of goods, he must do so in 
plain language and explic itly and not by general 
words.”  In  my opinion this is not a case of 
ambiguity, but repugnancy, i f  anything. There 
is no doubt to my mind that the lightermen 
would state tha t they w ill not be liable fo r any 
loss or damage, including negligence. That is as 
plain as can be. Then the question is really 
what is the meaning of the firs t part of the 
document P There is no doubt, I  th ink, also, 
tha t i f  there be a contract, w ith an express 
proviso following tha t the contracting party is 
to be under no liab ility , that is repugnant to the 
law. You may lim it the liab ility , but you 
cannot destroy i t  altogether. I f  th is document 
is to be construed as firs t of a ll a contract to take 
every reasonable precaution; and secondly, w ith 
a proviso tha t the defendants are not to be liable 
fo r negligence, i t  appears to me tha t i t  is a case 
of repugnancy and not of ambiguity. To go back 
to Ooke on L itt le to n : “  I t  is a general rule, that
whensoever the words of a deed, or of the 
parties w ithout deed, may have a double intend
ment, and the one standeth w ith law and right, 
and the other is wrongful and against law, the 
intendment that standeth w ith law shall be 
taken ”  as is expressed in the maxim I n  
am b igua  voce legis ea p o tiu s  accip ienda  _ est 
s ig n ific a tio  quae v it io  ca re t." To my mind i t  is 
quite a fa ir  reading of th is document to read i t  
as Mr. Bailhache suggests, as a recital of th9 
desirable qualifications of the lightermen. I t  
is to be observed tha t the words are not 
“  every reasonable precaution w ill be taken, ’ 
but are “  every reasonable precaution is taken 
for the safety of goods whilst in  craft.”  I t  is a
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statement of the general practice of B. Jacob and 
Sons Lim ited. 1 read that simply as a recital 
tha t tha t is their ordinary practice. They do 
the ir best to take every reasonable precaution, 
but, inasmuch as they cannot be sure that there 
w ill not be negligence, they expressly say tha t 
they w ill not be liable fo r negligence. I  confess 
tha t I  am unable to bring myself to do what i t  
has been said in  other cases the court ought not 
to do—tha t is to say, to create an ambiguity fo r 
the purpose of applying a rule against ambiguity. 
Read w ith  a desire to give va lid ity  to  the docu
ment, I  th ink  that you can fa ir ly  read i t  as a 
recital followed by an express contract. Again, 
on the other point I  find myself quite unable to 
read in to the words “  including negligence ”  the 
words “  by servants ”  and not by the defendants 
themselves. I  see no ground whatever fo r insert
ing any lim ita tion  at all. The words are quite 
clear, and on the whole—although I  need hardly 
say w ith the greatest doubt as i t  is a question of 
construction, and as I  am differing from the 
Master of the Rolls and my brother Bray—I  
cannot bring myself to any conclusion other than 
tha t th is is a contract which can be construed in  
the way I  have stated. Therefore I  th ink  tha t the 
appeal ought to be allowed.

K e n n e d y , L .J .—I  agree w ith Farwell, L .J ., 
and I  w ill say this, tha t i f  i t  had not been that 
my brother Bray and the Master of the Rolls 
have found an ambiguity in  th is clause fa ta l to 
the case of the defendants, I  should not have fe lt 
any d ifficulty at all. O f course the ir th inking 
tha t there is an ambiguity makes me very doubt
fu l whether my opinion is right. B u t really i f  I  
had been asked, w ith such knowledge as lawyers 
have of business documents, to  read this, I  should 
Dot have fe lt the slightest difficulty. I f  I  may 
pay go, I  th ink  tha t you could not have a better 
illustra tion  of the danger of what one may call 
being over precise in  matters like this. In  dealing 
with th is as his Lordship the Master of the Rolls 
has done, he reads “  is ”  to be “  w ill be.”  I f  you 
have, in  order to create the ambiguity, to alter 
the wording of part of the clause, or s til l more i f  
you are to read the second as referring to servants 
only, bu t exclusive of a personal negligence, i t  
seems to me tha t one may say w ithout unfairness 
—speaking, of course, w ith the diffidence which 
one does where there is a difference of opinion— 
you are creating the ambiguity. W hat the clause 
means as i t  seems to me is th is : “  The clause 
says tha t the rates charged by B. Jacob and Sons 
L im ited are fo r conveyance only, and every 
reasonable precaution is taken fo r the safety of 
the goods whilst in  craft.”  That is pu t very 
much in  the same way I  suppose as one sees 
painted over a great many shops: “ Every care 
is taken of customers’ goods.”  Now tha t is not 
meant, nor is i t  read, as a contract in  any sense. 
I t  is read, as i t  is intended to be, fo r the attraction 
of customers. The shipper may depend upon i t  
tha t the defendants to the best of the ir ab ility  
w ill act carefully in  the carriage of what they 
may be entrusted with. I t  is a ll the more 
necessary, and I  th ink  i t  is a reasonable thing, to 
pu t in  as i t  is followed by the clause th a t : “  They 
w ill not be liable fo r any loss or damage, 
including negligence, which can be covered by 
insurance, and the shipper in  taking out policy 
should effect same ‘ w ithout recourse to ligh ter
man,’ as B. Jacob and Sons L im ited do not

accept responsibility fo r insurable risks.”  I t  
seems to me that those la tte r words, i f  anything, 
make tha t which is—speaking entirely fo r my
self—reasonably clear, transparently so. The 
phrase : “  W ithout recourse to lighterman ”  as 
there used means tha t the insurance company 
w ill have no r ig h t of subrogation as against the 
lighterman. There is in  th is particular case no 
recourse, because the lighterman has excluded 
himself from liab ility , even in  the case of 
negligence, by the contract. O f course this 
document pu t forward by the lightermen must 
be read against them i f  anything, and in  
favour of the shipper, i f  there be any reasonable 
ambiguity. B u t there is a plain clause tha t the 
defendants w ill not be liable fo r any loss or damage, 
including negligence, which can be covered by 
insurance. And the only suggestion of ambiguity 
—or i f  i t  can be called so, repugnancy—is to be 
found in  a clause which merely states tha t the 
defendants are persons who take every reasonable 
precaution fo r the safety of goods. They may 
say that, and say i t  tru ly  or untruly, i f  by the 
subsequent words i t  is clear that even i f  they do 
not take reasonable precaution—in  other words— 
i f  they are negligent—in  any case the shipper 
must not sue them ; and w ill have no r ig h t of 
action. I  cannot find the ambiguity I  confess, or 
the repugnancy. And my brother Bray says in 
his judgm ent: tha t i f  the th ing were made a lit tle  
more, one m ight call it, perfect in  its langauge, 
i t  would mean that, and he would find no ambi
guity. That is to  say, assume words are added 
after tha t which is suggested to constitute a con
tract, so that the clause would then read th u s : 
“  Every reasonable precaution is taken fo r the 
safety of goods whilst in  craft, but, notwithstand
ing, they w ill not be liable.”  He says i f  you 
could read the clause in  tha t way i t  would give i t  
a perfectly in te llig ib le  meaning. I t  seems to me 
the fact of the sentence being sp lit in to two 
instead of being separated by the disjunctive 
word “  but ”  is certainly to put a meaning upon 
the language beyond tha t which the cases warrant 
in  respect to contracts which should be treated by 
the courts as creating an ambiguity. W ith  regard 
to the case of P rice  and  Co. v. U nion L igh te rage  
C om pany L im ite d  (u b i sup.), before my brother 
W alton and the Court of Appeal, the question 
there was a very simple one in  many ways. 
The particular case was not so simple, 
bu t the actual point was clear. For many 
years i t  has been held tha t a carrier is p r im d  
fa c ie  liable fo r negligence. I f  he exempts himself 
from  risks as a carrier by his contract i t  must be 
taken subject to his lia b ility  remaining i f  those 
risks are occasioned by negligence. He has 
therefore to contract himself out specially, and 
he must so express it. There was a clause there 
which, to use the words of the Lord  Chief Justice 
s itting  in  the Court of Appeal (at p. 416 of (1904) 
1 K . B.), “  can receive a contractual and busi
nesslike construction and have effect w ithout 
including in  the exemption the consequences of 
the negligence of the carrier.”  As the contract 
of the lightermen in  th a t case could have a con
tractual and businesslike construction apart from 
that which the carriers insisted upon, i t  was said 
tha t i f  they wanted to read in to  i t  exemption from 
lia b ility  fo r negligence, they ought to have 
inserted apt words in to  the ir contract. I t  was 
fu l l  of meaning and businesslike, w ithout putting
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in to i t  tha t which, according to general principles 
o i law, could not be treated as inserted unless i t  
actually appeared. There is nothing of tha t k ind 
in  the present case, because here the words exclud
ing lia b ility  fo r negligence are express and clear. 
Then there is the case which was referred to of 
E ld e rs lie  S team ship Com pany L im ite d  v. B o rth -  
w ick  (u h i sup.). That was a case in  which in 
one part of the same contract the carrier 
said that he would be exempt from  lia b ility  
fo r defects existing at the time of shipment 
absolutely; and in  a later part of the same 
document he said that he would be exempt 
from  lia b ility  fo r damage i f  he had taken reason
able means to provide against loss. Was i t  
an unqualified exemption from  lia b ility  or a 
qualified exemption fo r which he contracted F 
In  the same document he said one th ing in  
the earlier pa rt and another in  a la ter part. 
That was held by the House of Lords to be 
ambiguous ; and I  do not know tha t anyone could 
possibly say that you could otherwise construe the 
two parts of the contract. The only suggestion 
apparently—judging from the report of the 
argument of M r. Carver and Lord  Halsbury’s 
judgment—was tha t the two parts constituted 
independent contracts in  independent paragraphs. 
B u t we must remember tha t the contract was one 
contract. D irectly you have got tha t fact tha t i t  
was one contract, as the House of Lords held, 
you have a hopeless state of conflict. I  do not 
know any case tha t goes to the length tha t my 
brother Bray has really gone, of saying that 
because the clauses are separately stated— 
though they immediately follow and are not con
nected by the words “  but notwithstanding ” — 
an ambiguity is created. The defendants in  the 
present case have said tha t they are going to 
be careful, but in  the next clause they say 
tha t careful or not they are not to be liable 
to an action. I  confess that I  see no incon
sistency or repugnancy in  th a t; and tha t the 
meaning is clear I  th in k  follows. I  do not 
admit tha t i t  would become less clear i f  fo r “  is ”  
you substituted “ w ill be ”  making i t  an express 
contract w ith the p laintiffs. B u t even so, i t  seems 
to me tha t the defendants were perfectly entitled 
to say, i f  they made the ir intentions clear, tha t 
they were going to be very careful about the 
p la in tiffs ’ goods, but tha t the p la in tiffs  must 
understand tha t even i f  the defendants or the ir 
servants h u rt the goods by negligence the 
p la in tiffs must protect themselves against tha t 
by insurance and rely upon the remedy by action 
which they may have. The defendants want to 
make tha t quite plain, so tha t the p la in tiffs in  
taking out policy i t  is to be “  w ithout recourse 
to lightermen.”  In  other words, whatever else 
may be doubtful in  th is case, i t  is quite clear that 
the defendants are not to  be liable for negligence. 
The action is brought fo r negligence, and i t  is a 
th ing which could be covered by insurance. I t  
seems to me upon the whole, as I  say, tha t 
but fo r the doubt tha t has been created by the 
judgment of my brother B ray—and of course 
tha t of the Master of the Rolls—the other way, 
I  should have thought th is a fa ir ly  clear case.

A p p e a l a llowed.

Solicitors fo r the appellants, B a lla n ty n e ,  
M c N a ir ,  and C liffo rd-, fo r the respondents, 
W ill ia m  A . C rum p  and Son.

June  28, 29, and  30,1909.
(Before V aughan  W il l ia m s , M oulton , and 

B uckley , L .JJ., s itting  w ith  Nautical 
Assessors.)

T h e  Oo b in t h ia n . (a)
C o llis io n — Steam ships m eeting end-on— D u ty  to 

p o r t— D u ty  to  sound w h is tle  s igna ls— B reach  o f  
co llis io n  regu la tions  h a v in g  no effect on co llis io n  
— C o llis io n  R egu la tions  1897, a rts . 18 a n d  28 
— M e rch a n t S h ip p in g  A c t 1894 (56 &  57 Viet. 
c. 60), s. 419 (4).

W here one o f  two steamships, m eeting p ra c t ic a lly  
end-on, ported, blew one short b last, then steadied, 
and  la te r ha rd -a -po rted , bu t d id  no t blow ano ther 
short b last, i t  was held th a t she was to be 
“  deemed to be in  f a u l t  ”  u nder the p rov is ions  
o f sect. 149 o f  the M erch a n t S h ip p in g  A c t 1894, 
a lthough  those in  charge o f  the other steam ship  
saw she was h a rd -a -p o rtin g .

The ru le  la id  down in  The Fanny M. O arvill (32 
L .  T. Rep. 646; 2 Asp. M a r. L a w  Cas. 565 
(1875); 13 A pp . Cas. 455), as exp la ined  by The 
Duke of Buccleuch (65 L . T . Rep. 422; 7 Asp. 
M a r. L a w  Cas. 68 (1892); (1891) A . C. 310), is  
n o t m odified  o r a lte red  by The Bellanoch (97 
L .  T. Rep. 315; 10 Asp. M a r . L a w  Cas. 483 ; 
(1907) A. C. 269).

A ppeal  from a decision of Bargrave Deane, J .
( The C o r in th ia n , 100 L . T. Rep. 411 ; 11 Asp. Mar. 
Law Oas. 208), by which he held the C o r in th ia n  
alone to blame fo r a collision which occurred 
between the M a l in  H ead  and the C o r in th ia n  
about 6.20 a.m. on the 13th Sept. 1908 in the river 
St. Lawrence South Channel, about two miles 
above the Margaret T a il Buoy, the wind at the 
time being west-south-west, a lig h t breeze, the 
weather fine, w ith  smoke and haze caused by 
forest fires, and the tide flood of the force of 
about two knots.

The facts are fu lly  set out in  the report of the 
case in  the court below ( The C o r in th ia n , u b i 
sup.). The following is a summary of them.

The case made on behalf of the owners of the 
C o rin th ia n , the appellants, the defendants in  the 
court below, was tha t the C o r in th ia n  was steering 
east by north magnetic, and w ith engines working 
at half speed was making about eight knots 
through the w ater; tha t those on board her then 
saw the M a lin  Head, about one and a half miles 
off and about a point on the starboard bow, 
w ith her starboard side open, and shortly after
wards the helm of the C o r in th ia n  was starboarded 
and two short blasts were sounded on her 
whistle. Shortly a fte r that, when the M a lin  
H ead  was seen to be porting, the engines of the 
C o r in th ia n  were at once stopped and put fu ll 
speed astern, the helm was steadied, and three 
short blasts were sounded. The M a l in  Head  then 
sounded one short blast, and the C o r in th ia n  
afterwards repeated the three short blast s igna l; 
but the collision occurred, the stem of the 
C o r in th ia n  s trik ing  the port side of the M a l in  
Head  abaft the mainmast.

The case made on behalf of the owners of the 
M a l in  Head, the respondents, p la in tiffs below, was 
tha t she was on a course of west by south-half
south, making about eight to eight and a ha lf 
knots, when those on board her saw the C o rin th ia n  
about one and a half miles off bearing about

~(a)~Beported by L . F. O. D a b b y , Esq., Barrister-at-Law.
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ahead, but s ligh tly  on the port how. The helm of 
the M a lin  H e a d  was ported a po in t and steadied, 
and one short blast was sounded on her whistle. 
When the C o r in th ia n  was seen to sheer towards 
the M a lin  Head  the helm of the la tte r was put 
hard-a-port, and the engines were kept working 
fu ll speed ahead as the only chance of avoiding 
a collision.

The learned judge of the A dm ira lty  Court 
found tha t the C o r in th ia n  was alone to blame 
fo r the collision, and held that the vessels were 
meeting practically end-on.

On the 8th March 1909 the owners of the C o rin 
th ia n  served a notice of appeal on the owners of the 
M a l in  Head, praying tha t the judgment of the 
court below should be reversed or varied, and tha t 
the M a lin  Head  should be found alone to blame 
fo r the collision or alternatively tha t both vessels 
should be held to blame.

The appeal was heard on the 28th, 29th, and 
30th June 1909.

The following collision regulations were 
referred to during the course of the arguments :

A rt.  18. W hen tw o steam vessels are meeting end on 
or nearly end on, so as to  invo lve  r is k  o f oo llis ion, eaoh 
sha ll a lte r her course to  starboard, so th a t each may, 
pass on the p o rt side o f the other.

A r t .  28. The words “  sho rt b las t ”  used in  th is  
a rtic le  sha ll mean a b las t o f about one seoond’s du ra tion  
W hen vessels are in  s igh t o f one another, a steam vessel 
under w ay, in  ta k in g  any course authorised or requ ired  
by these ru les, sha ll ind ica te  th a t oourse by the fo ilow - 
ln g s igna l on her w h istle , or siren— viz. : One short 
b last to  mean, “  I  am d ire c tin g  m y oourse to  s ta r
board.”

The following section of the Merchant Shipping 
A ct 1894 (56 &  57 Y ic t. c. 60) was also referred 
to :

419 (4) W here in  a case of co llis ion i t  is proved to  
the cou rt before whom the case is  tr ie d  th a t any o f the 
oo llis ion regulations have been in fr inged , the  ship by  
w hich the regu la tion  has been in fr in g e d  sha ll be deemed 
to  be in  fa u lt, unless i t  is shown to  the  sa tis fac tion  o f 
the cou rt th a t the  circumstances o f the  case made 
departure from  the  regu la tion  necessary.

A s p in a ll, K .C . and D u n lo p  fo r the appellants, 
the owners of the C o rin th ia n . — The learned 
judge should have held the M a lin  H ead  alone 
to blame. But, even i f  her story be accepted, 
. ® is to blame fo r not sounding a whistle 

S1gnal in  accordance w ith art. 28 when she hard- 
a-ported. To escape lia b ility  fo r tha t breach 
she must show tha t the breach could not by 
piW possibility have contributed to the collision. 
LMoulton , L .J .—How can i t  bo said a sound 
S’gnal is necessarily immaterial P A  man m ight 
hear who was not looking.] That is so ; the 
decision in  The Anse lm  (97 L. T. Rep. 16; 10 
A-sp. Mar. Law Cas. 438; (1907) P. 151) is in  
Point. The factB in  the case of The B ellanoch  
(win sup.) are distinguishable. In  th is case, 
tv, i referri?§ 1° The Anse lm  (u b i su p ), 
"Pin êarne3 judge says he is advised by the 
,, der Brethren, and he agrees w ith them, 
tVi la  particu lar case the failure to blow 

e port helm signal when the hard-a-porting 
ook place had no effect on the collision, because 

ose on the C o r in th ia n  admitted they saw the 
a h n  Head hard-a-porting fo r some considerable 

“ “  ^ ore collision, and fu rthe r says tha t 
c fa ilure to blow the port helm signal when the

V f lT  Y T  XT ct

vessel hard-a-ported, she having given a port helm 
signal when she ported ju s t before, did not affect 
the collision. [V aughan  W il l ia m s , L .J .— I  
th ink  the learned judge misdirected himself as 
to the question to be decided.]

L a in g , K.C. and A . A . Boche fo r the respon
dents, the owners of the M a lin  H ead .—The 
port helm signal was sounded once, and i t  
is submitted there was no duty to sound i t  
again. The steadying of the helm was really non
existent. The helm movement was continuous, 
fo r the ships were much closer when they firs t 
sighted one another than was pleaded. The 
M a lin  H e a d  was already a ltering to starboard, 
and there was no duty to signal an accentuation 
of a course already taken. B u t even assuming 
there was an interval during which the M a lin  H ead  
steadied on a new course before hard-a-porting 
and tha t she ought to have sounded a whistle 
signal, the question to be tried  is, Could the breach 
by any possibility have contributed to the 
collision P

The Duke of Buccleuch (u b i sup.).

The learned judge may have used varying 
language, but the question he tried  was whether 
this breach could by any possibility have contri
buted to the collision. In  The B e llanoch  (u b i sup.) 
the Chancellor (Lord Loreburn) indelivering judg 
ment says there was in  tha t case in  fact no default, 
and fu rther says the whistles could not have 
affected the collision or have affected the action of 
those on the other vessel because they saw what 
was happening. The same can be said in  th is case. 
[B uckley , L .J .—Does not tha t conflict w ith  The  
F a n n y  M . C a rv il l (u b i sup.) ?] I t  is submitted 
not. The object of the oollision regulations is to 
in form  the other ship of the manœuvre which is 
being performed. Those on the C o r in th ia n  in  fact 
knew the M a l in  H ead  was porting. How could the 
breach have contributed to the collision P [B uc k - 
le y , L .J .—How can you say the breach could not 
by any possibility have contributed ? You cannot 
say what would have happened i f  you had sounded 
the whistle. The collision was not inevitable 
at the moment you hard-a-ported. V aughan  
W il l ia m s , L .J .—W ould you be deemed to be 
in  fa u lt i f  you committed a breach when the 
accident was inevitable PJ I t  is submitted not, i f  
at the tim e of the breach no manœuvre could 
have avoided the collision :

The B yw ell Castle, 41 L . T . Bep. 747 ; 4 Asp. M ar.
La w  Cas. 207 ; 4 P. D iv . 219.

A sp ina .ll, K .C . in  reply.—I f  art. 28 was broken 
i t  is impossible to say the breach could not by 
any possibility have contributed to the collision, 
fo r the evidence shows the M a l in  H ead  was 
hard-a-porting after steadying fo r three minutes. 
Whether the M a l in  H e a d  was to blame fo r a 
breach of art. 28 or not, she was certainly to 
blame fo r keeping her speed up to the tim e of 
the collision.

V aug h an  W il l ia m s , L .J .—'This is an appeal 
from the decision of Bargrave Deane, J. He held 
tha t the C o r in th ia n  was solely to blame. So fa r 
as tha t decision is concerned i t  has not been 
seriously alleged th a t the C o r in th ia n  was not in  
fau lt, and 30 fa r as the C o r in th ia n  has been held 
to be to blame we cannot interfere w ith  his 
decision, and i t  stands. The question then arises 
whether the M a l in  H ead  was to blame, and,
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of course, so far as the decision of Bargrave 
Deane, J. is concerned, in  holding the, C o r in th ia n  
solely to  blame he exonerated the M a lm H e a d  
from  blame. We have heard an argument betore 
us to show tha t the M a l in  Head was in  the wrong 
quite irrespective of rule 28, but we have not 
having regard to our view, to consider tha t 
question at all, because, although i f  we had 
exonerated the M a lin  H ead  from  blame as fa r as 
the breach of the regulation contained in  art. 
was concerned we m ight have had to go on and 
consider whether on other grounds the M a lm  
H e a d  ought not to  be held to blame, we have not 
got to do so the moment we arrive at the con
clusion th a t the M a lin  H ead  was to blame in  
respect of having om itted to give the proper helm 
signal. Now, as has been said, i f  we come to the 
conclusion tha t the M a lin  H ead  was gu ilty  of a 
breach of the regulations la id down in  art. ¿s, 
i t  w ill follow tha t the decision of throwing the 
whole blame on the C o r in th ia n  cannot stand; 
both vessels would then be to blame. We have 
come to the conclusion tha t there was a, breach 
of art. 28 by the omission of the M a lm  tLeaa 
to  give the proper helm signal in  accordance 
w ith  art. 28. The article runs thus : The 
words ‘ short b las t’ used in  this article shall 
mean a blast of about one seconds duration. 
When vessels are in  sight of one another, a 
steam vessel under way, in  taking any course 
authorised or required by these rules, shall ind i
cate tha t course by tbe follow ing signals on her 
whistle or siren : One short blast to mean I  am 
directing my course to  starboard ; two short 
blasts to mean ‘ I  am directing my course to 
Oort ’ • three short blasts to mean ‘ M y engines 
are goingl fu l l  speed astern.’ ”  There have been 
discussions in  earlier cases as to the meaning of 
“ authorised,”  but no such question is raised 
here Now, i t  is admitted tha t in  point of tact 
the M a lin  H ead  did fa il to  give the short blast 
which is prescribed by th is article. We have come 
to the conclusion tha t there was a breach by the 
M a lin  Head, because we have accepted to the 
fu ll the rule which was la id down by the House 
of Lords in  the case of The D uke  o f  Buccleuch  
(u b i sun ) I t  is there la id down tha t m  order to 
exonerate from  blame under sect. 419 (4) a ship 
which has failed to give the proper signal pre- 
scribed b y a r t .2 8 . it  is necessary to prove that 
the fa ilure to give the blast c° u\dun,ofc. P°8S1̂  
have affected the collision, and tha t i t  is not 
sufficient—and, indeed, is not admissible—fo r the 
ship which has been gu ilty  of th is fa ilu re  to give 
the1 proper blasts to say tha t the fa ilure to 
give the blasts did not in  fact affect the collision. 
As I  understand, what is said on behalf o f the 
M a lin  H ead  here is tha t the rule as la id down by 
the House of Lords in  The D uke o j Buccleuch  
(u b i sup.) is no longer in  force, but has been 
modified or explained by thedec is ion  of the 
House of Lords in the case of The Bedanoch (u b i 
sup.), because i t  is suggested tha t since tha t 
decision i t  has been held tha t the rule la id down 
in  The D uke o f  Buccleuch (u b i sup.) has been so 
fa r modified tha t the ship gu ilty  of the omission 
can now be heard to say, fo r the purpose of 
exonerating herself from the penalty of sect. 419 
of the Merchant Shipping A c t 1894, tha t the 
omission to give the proper blast did not in  fact 
affect the collision. We have come to the con
clusion tha t th a t contention cannot be supported,

and that the case of The B e llanoch  (u b i sup.) m 
the House of Lords has not explained or modified 
the rules la id down by the House of Lords m 
1891 in  the case of The D uke o f  Buccleuch (ub i 
sup.), so as to render admissible evidence o r  proof 
tha t the fa ilu re  to give the proper blast did not 
in  fact affect the collision, the rule being m  lh e  
D uke  o f  Buccleuch (u b i sup.) tha t i t  was not
admissible. , , ,

Now, I  wish to say very lit t le  more beyond 
firs t reading something from  the report o l 
the case of The D uke o f  Buccleuch (u b i sup.), 
and then referring to the judgment of Lo rd  
Loreburn in  The B e llanoch  (u b i sup.). In  the case 
of The D uke  o f Buccleuch (ub i sup.) the headnote 
is th is  : “  The true construction of th is section is 
tha t the infringem ent must be one having some 
possible connection w ith  the collision ; or, in  
other words, the presumption of culpability may 
be m«t by proof tha t the infringement could not 
by any possibility have contributed to the col
lis ion ; and the burden of showing this lies on 
the party gu ilty  of the infringement ; proof tha t 
the infringement did no t in  fact contribute to 
the collision being excluded.”  The real argument 
before us in i aspect of th is point has simply been 
tha t the result of the decision in  The B ellanoch  
(ub i sup.) is tha t now proof tha t the infringement 
did not in  fact contribute to the collision is not 
excluded, and tha t there has been a very strong 
modification of the ru ling  in  The D uke o f B u c 
cleuch (u b i sup.). I t  is fu rthe r said—although i t  
is only expressing the same th ing in  other words
_that the presumption of culpability can be got
rid  of now, not only by proof tha t the infringement 
could not by any possibility have contributed to 
the collision, but also by proof tha t the breach of 
the rule did not, in  fact, contribute to the col
lision. Now, when I  come to the case of lh e  
B ellanoch  (ub i sup.) I  ask myself th is question. 
I t  is said that the House of Lords overruled or 
modified the ir previous decision, not because 
they said so in  words, but because the conclu
sion arrived at by the House of Lords in  The 
Bellanoch  (u b i sup.) can only be justified upon 
the assumption tha t they did reverse t  e 
rule in  The Duke o f  Buccleuch (ub i sup.), and 
did extend the exoneration from the presump
tion of culpability, so as to allow i t  now to 
rest upon a mere proof tha t the collision was 
not, in  fact, contributed to by the omission to 
comply w ith art. 28. I  can only say, speaking 
fo r myself, that I  should find i t  very difficult to 
arrive at the conclusion tha t i t  was the intention 
of the House of Lords to reverse the ir previous 
decision, or so to modify i t  as to make i t  no 
longer of any force, unless the House of Lords in  
terms said so, and to ld us why they had come to 
the conclusion tha t i t  was necessary so to do. 
They have not done so. In  these circumstances, 
although I  agree that the words are such as 
rather to favour than otherwise the contention 
tha t the House of Lords did thus alter their 
decision of 1891, yet I  cannot believe that they 
intended to do so, they not having expressed in  
words any such intention. . . .  . „  fo

Moreover, when I  come to look at the facts 
of the case of The B e llanoch  (ub i sup.) I  see 
tha t i t  is perfectly reasonable and possible 
tha t the House of Lords should have come 
to the conclusion they did in  The Bellanoch  
(u b i sup.) w ithout really in  the slightest degree
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departing from the ru ling  in  The D uke  o f  B uc- 
cleuch (u b i sup.). The reason I  say th is is tha t 
i t  is quite p lain tha t art. 28 was only intended 
to apply to cases where vessels at sea came in 
sight of each other, and unless you find as 
a fact tha t the vessels whose culpability was 
being dealt w ith were at the moment of the 
breach in  tha t relation to each other and 
under those conditions under which art. 28 was 
intended to apply, then the article does not apply. 
I  do not propose to go in detail in to the facts of 
the case of The B e llanoch  (u b i sup.), but i t  is per
fectly clear tha t at the moment of the fa ilu re  to 
give the blast the B ellanoch  was not making 
really a sea manœuvre at a ll, but, being imbedded 
more or less in  the mud, was merely pu tting  her 
engines astern fo r the purpose of freeing herself, 
and not fo r the purpose of any manœuvre in 
relation to the other vessel. Under these circum
stances, I  must say I  do not regard the case of 
The B e llanoch  (u b i sup.) as in  any way having 
altered or modified the ru ling  in  the case of 
The D uke o f  Buccleuch  (u b i sup.).

I f  the M a lin  H ead  has failed to prove that i t  
waB impossible fo r the omission to have con
tributed in  any way to the accident, she must 
be held to blame. Really i t  has not been 
contended before us tha t any such impossibility 
has been proved. This is not a case in  which 
the M a lin  H ead  is able to say tha t at the 
moment when the breach occurred the collision 
waB inevitable. I  have not got to decide to-day 
whether, i f  tha t had been proved, i t  would have 
exonerated the M a lin  H ead  from responsibility. 
I  have not got to decide it,  because i t  is quite 
clear from  the evidence tha t there was a con
siderable time during which the original 
manœuvre in  respect of which the proper blast 
was given did not continue, tha t is to say, 
Ihere was a steadying, and that there was a 
new manœuvre hard-a-port which fe ll w ith in  
art. 28 in  respect of which the blast ought to have 
u?en S*ven- Under these circumstances I  th ink 
that the appeal must be allowed to the extent 
that both vessels must be held to blame.

M oulton , L. J.—In  this case the learned judge 
has held tha t the whole blame lay w ith the 
^ ° r in th ia n .  The owners of the C o r in th ia n  
appeal, and the appeal raises two questions. In  
the firs t place they say tha t the evidence esta
blished tha t the M a lin  Head  was alone to blame, 
secondly, they contend that i f  they do not succeed 
m showing upon the evidence tha t the M a lin  
Dead  was alone to blame, certainly she was also 
,? blame and both vessels should be found to 

lame. We have not heard counsel fo r the 
respondents at all upon the firs t point, because 
we have come to the conclusion tha t the evidence 
1-8 su°b as 1° enable us to say tha t the learned 
judge was wrong in  finding tha t the C o r in th ia n  
5  1° blame. I  must say tha t the argument 

dressed to us by both counsel on behalf o f the 
o rm th ia n  was a very powerful one, and worthy 

o very careful consideration, but I  do not th ink  
1 her of them were able to bring the ir case to 
ucq a point tha t we ought to interfere w ith tha t 

TL ?*' tbe judgment of the learned judge, 
erefore counsel fo r the respondents has not 

een heard at a ll upon that matter, and I  say 
th * about  i t  except that the appeal fails to 
iv,a second question, as to whether

e M a lin  H ead  must be held also to blame raises

points both of law and fact, and the only point 
on which I  propose to base my judgment involves 
mainly a question of law, although, of course, I  
have to pay attention to the facts of th is case to 
show tha t the case comes w ith in  the principles of 
law which I  hold to be established by the deci
sions. In  th is case i t  is admitted tha t the M a lin  
H ead, when the C o r in th ia n  was approaching her, 
ported, sounding a proper signal, and then 
steadied, and went on, on a rectilinear course, for 
a time variously fixed at two minutes or some
th ing  more, but certainly fo r an appreciable time, 
during which she was enabled to watch the 
behaviour of the C o r in th ia n  in  the new circum
stances, and finding tha t the C o r in th ia n  was s till 
sheering towards her she then hard-a-ported her 
helm, but gave no corresponding sound signal to 
in form  the C o rin th ia n  o f what she had done. 
Now, those facts appear to me to be clear on the 
evidence, and the evidence called from the M a lin  
H ead  admits the fa ilure to sound the signal, and 
i t  is from  the evidence of those who were called 
on behalf of the M a lin  H ead  tha t I  extract the 
other facts tha t I  have given. I t  appears to me, 
therefore, to be incontestable tha t there were three 
manœuvres by the M a l in  Head. The firs t was 
the porting and then the steadying, the second 
was the continuing on a rectilineal line after 
steadying, and the th ird  was the hard-a-porting, 
and the proper sound signal was not given to 
tha t th ird  manœuvre. Now, counsel fo r the 
C o r in th ia n  claim tha t tha t makes the M a lin  
H ead  to blame under the statute, and he appealed 
to the well-known sect. 419, sub-sect. 4, of the 
Merchant Shipping Act, which says tha t where 
in  the case of a collision i t  is proved tha t any of 
the regulations have been infringed, the ship by 
which the regulation has been infringed w ill be 
deemed to be in  fa u lt unless i t  is shown to the 
satisfaction of the court before which the case is 
tried tha t departure from the regulations was 
under the circumstances of the case necessary. 
Now, taking the words of tha t clause, the M a lin  
H ead  is incontestably w ith in it, because she did 
in fringe one of the collision regulations—namely, 
art. 28, as to giving sound signals—and i t  has not 
even been attempted to be shown tha t the circum
stances of the case made a departure from the 
regulations necessary. Nobody could say tha t i t  
was necessary not to sound the signal ; the con
sequence is i f  the A c t stood alone this case would, 
in  my opinion, be unarguable, bu t the question 
whether the words of the statute should be 
lite ra lly  interpreted has come up in  several cases, 
and fo r our purpose we must take the decision 
which binds us—namely, the decision of the 
House of Lords in  The D uke  o f Buccleuch  (u b i 
sup.).

That was a peculiar case, bu t the decision is one 
of great weight because a ll the members of the 
tribuna l were clearly of one opinion w ith  regard 
to the law, though they differed w ith regard to the 
facts so much tha t there were two on one side and 
two on the other, and the decision of the Court of 
Appeal was therefore supported on the principle 
of semper p ra e s u m itu r  p ro  negante. Each of 
the ir Lordships said they were agreed as to the 
law. They did not lay i t  down in fresh language 
because they said they were satisfied i t  was laid 
down correctly in  a case decided in  the P rivy  
Council— The F a n n y  M . G a rv il l (u b i sup.)—and 
although some of the ir Lordships actually quoted
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the paragraph of Sir James Colville’s judgment 
in that case which they considered laid down the 
law and others did not, there is no question what
ever as to what passages in  tha t judgment a ll the 
members of the House considered to represent 
the law and specifically approved of. So tha t we 
have to tu rn  to the case of The F a n n y  M . C a rv u l 
(■u b i sup.) fo r an authoritative statement of the 
law, binding upon us as a decision of the House 
of Lords. The judgment of S ir James Colville 
is very clear and very well reasoned out, and i t  
faces this d ifficu lty—tha t i f  you took the mere 
words of the section of the statute, the conse
quences would be tha t any vessel tha t was not 
adequately equipped or in  any other way was 
violating the regulations would, as he says, be a 
sort of outlaw of the seas, and would not have 
the r ig h t to recover, in  any circumstances, more 
than half the damages to which by the general 
law maritime she m ight be entitled, and that 
quite independently of whether the defect was or 
was not known to the owners or had any effect or 
any possibility of effect under the circumstances 
upon the collision. The example which occurs to 
one is tha t of a collision in  clear weather and 
broad daylight, where i t  is proved there was some 
defect in  the foghorn, a th ing which could by no 
possibility affect a collision in  fu l l  daylight in  
clear weather. The P rivy Council came to the 
conclusion tha t they were not bound to take any 
interpretation so harsh, although i t  was probably 
the natura l interpretation of the mere words ot 
the statute, and they therefore came to the con
clusion tha t the statute did not include a case 
where the breach of the regulations was of such a 
nature tha t i t  could not by any possibility have 
contributed to the collision—and I  have no doubt 
they had in  the ir minds such a case as tha t to 
which I  have referred—but they in  the clearest 
language la id i t  down tha t mere proof tha t the 
infringement of the regulations did not in point 
of fact contribute to the collision is inadmissible ; 
in  other words, we have nothing to do w ith 
whether the breach did or did not contribute to 
the collision, fo r i f  by any possibility i t  could do 
so, the statute applies ; and speaking fo r myselt, 
although I  accept the decision and th ink  tha t 
undoubtedly i t  is binding upon us, and was 
probably a rig h t decision, I  cannot help th ink ing  
tha t the section carefully abstains from  using any 
words which couple the breach w ith the collision 
as cause and effect. There is nothing whatever in 
the section which would lead one to suppose that 
i t  was necessary they should be so connected. 
The only exception tha t is made is where 
the breach was justified by thé circumstances, 
and there is no indication whatever of a tender
ness towards the party comm itting the breach 
on the ground tha t i t  probably did no harm. 
Now, the law as so la id down is expressly approved 
of in  the House of Lords. L e t me apply tha t to the 
present case. Here there was a th ird  manœuvre 
— namely, the hard-a-porting — and there is 
certainly evidence tha t the two vessels were not 
so close but tha t a change of action on the part 
of the C o r in th ia n  m ight not have saved or modified 
the collision, i f  i t  had taken place at the time 
when the M a lin  H ead  hard-a-ported her helm. 
I f  she had obeyed the regulations directly she 
hard-a-ported her helm there would have been 
an unmistakable indication to those on the 
C o r in th ia n  tha t she had done so. As i t  was, in  the

absence of that indication the Corinthian had to 
trust to conclusions drawn from observations as 
to whether the M alin Head was hard-a-porting 
or n o t ; and, quite apart from  the question as to 
whether they m ight or m ight not make a mistake 
in  drawing such a conclusion, some slight time 
must necessarily elapse before they could by 
observation te ll what the M a lin  Head  was doing.
So tha t on tha t ground i t  is possible tha t the 
fa u lt of the M a l in  H ead  may have contributed to
the collision. . , . , , , „

B u t there is another way in  which i t  m ignt nave 
contributed. I t  would have been another appeal 
to the C o r in th ia n  to consider her course, because 
i t  would have been a direct indication, a curect 
statement to her, th a t the M a lin  H ead  was 
deliberately porting, and you cannot say tha t 
tha t additional in tim ation  m ight not have had an 
effect upon the mind of the person who was 
regulating the course of the C o rin th ia n , even 
though he had from  his own observation drawn a 
conclusion th a t she was porting. I  th ink  tha t 
th is last consideration is one which ought to 
prevail in  most i f  no t a ll cases. For my own part 
I  doubt whether a ship is exonerated irom  the 
consequences of sect. 419 unless the breach of the 
regulations of which she is gu ilty  is from its very 
nature a breach which by no possibility can con
tribu te  to the collision. I  do not th ink  i t  is leg iti
mate fo r the courts to listen to arguments tha t 
the man knew i t  otherwise, and therefore i t  was ot 
no importance to te ll him  so in  the regular way. 
We have not got to  speculate what would be the 
effect upon his m ind of being informed in  the 
way in  which he has the r ig h t to  expect to 
receive inform ation. So soon as we come to the 
conclusion tha t the breach is not of such a nature 
tha t i t  could not by any possibility have contri
buted to the collision we have to shut our eyes as 
to whether i t  is probable tha t i t  did or did not, 
and even though we th ink  tha t the collision would 
have occurred jusi the same i f  th is breach had 
not occurred, tha t is not sufficient of itse lf to  fiee 
the defendant vessel from the consequences of 
her fau lt. Now I  should have said tha t tha t was 
the law la id  down in  the House of Lords and con
sistently followed by other courts, bu t an appeal 
has been made to the more recent decision ot the 
House of Lords in  The B e llanoch  (u b i sup.). 
I  want to say w ith  regard to tha t case tha t there 
is nothing whatever in  the judgment or opinions 
of the learned lords which indicates any intention 
whatever to vary the law as la id  down by the 
decision in  The D uke  o f  Buccleuch, which was 
quoted to them in  argument and must have been 
present to  the ir minds as being the authoritative 
decision as to the law of the case. I t  is purely a 
decision upon fact, and when I  see tha t Lord 
Macnaghten, who was a party to the decision in  
The D uke  o f  B uccleuch (u b i sup.) was also a party 
to the decision in  The B e llanoch  (u b i sup.), and I  
can find no word anywhere indicating any 
intention to restate or vary the law as la id down 
bv the previous case, I  cannot but come to tbe 
conclusion tha t they thought they were only 
applying the same law as was applied in  I  He 
D uke o f  Buccleuch (u b i sup.) I t  is therefore 
only a decision as to facts. The facts in  The 
B ellanoch  were very peculiar. I t  was very 
doubtful whether the ship was actually moving 
at a ll or whether i t  was only a question ot clearing 
out mud from under the hu ll of the vessel in
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order to get her out of the position in which she 
had stack. As I  say, the facts were very peculiar.
I t  is quite immaterial whether any other body of 
persons would on the same facts have^ found 
the same conclusions as the ir Lordships. A  
decision like  tha t in  the case of The B ellanoch  
(u b i sup.) being a decision on fact would not 
have been binding on the House; a decision like 
that in  the case of The D uke o f  Buccleuch  (u h i 
sup.) is binding on the House, and therefore I  
come to the conclusion tha t i t  was an application 
of the same law, but based upon the view tha t 
their Lordships took of the facts of tha t special 
case. Under these circumstances I  do not feel 
myself j  ustified in  in  any way deviating from  the 
law as specifically and intentionally la id  down in 
the case of The D uke o f Buccleuch (u b i sup.). For 
these reasons I  th ink  tha t the M a t in  H ead  was to 
blame in  not sounding her whistle, and I  come to 
the conclusion tha t i t  is not proved as a fact tha t 
th is breach of the regulations could not by any 
possibility have contributed to the collision. There 
is, of course, another point—namely, tha t she may 
have been in  fa u lt by reason of her not reversing 
her engines. We have not heard counsel fo r the 
respondents on that, and therefore I  do not pro
nounce any opinion upon i t ; bu t I  th ink , in 
justice to counsel on both sides, I  am bound to 
say I  do not th ink  tha t either party has aban
doned before us any point which was open to them 
on th is appeal.

Bu c k ley , L .J .—The C o r in th ia n  appeals from 
a judgment by which she has been held alone to 
blame. I  propose to deal firs t w ith tha t part of 
the argument of the appellants which affirms tha t 
the M a lin  H ead  is to  blame or also to blame. 
F irs t, principally, having regard to the recent 
decision of the House of Lords in  the case of The 
B ellanoch  (u b i sup.), I  want to  state what, as I  
understand it* is the law tha t we have to apply. 
A rt. 28 of the Collision Regulations provides 
that certain helm signals shall be given by sound, 
and sect. 419, sub-sect. 4, of the Merchant 
Shipping A c t 1894 provides tha t where in  the 
case of a collision i t  is proved tha t any of the 
regulations have been infringed, the ship by which 
the regulation has been infringed w ill be deemed 
to be in  fa u lt unless i t  is shown to the satisfaction 
of the court tha t a departure from  the regulations 
was under the circumstances of the case necessary. 
That is an exception which is immaterial in  the 
present case. In  the case of The F a n n y  M . 
C a rv il l (u b i sup.) i t  was decided tha t the effect of 
that A c t of Parliament is tha t i t  excludes a ll 
Proof that the infringement, which m ight have 
contributed to the collision, did not, in  fact, do 
?o, and throws upon the party gu ilty  of the 
infringement the burden of showing that i t  could 
uot possibly have done so. The court found its 
way to remit, to relax the great harshness of the 
statute by allowing tha t exception—namely, that 
i f  the party gu ilty  of an infringement could show 
that the omission to comply w ith a regulation 
could not possibly have contributed to the 
accident tha t tha t would be a good defence. I f ,  
therefore, the allegation is tha t the breach of the 
regulation m ight have contributed, bu t did not con
tribute, to the collision, no evidence is admissible. 
The statute has excluded it. B u t the allegation 
may be made and may be supported tha t the breach 
of the regulation could not possibly have con
tributed to the collision. Upon tha t la tte r

contention, of course, certain evidence is 
admissible, as, for instance, evidence of the 
position of the parties, but no evidence is admis
sible on facts which are excluded by the first. 
For instance, in  The F a n n y  M . C a rv il l (u h i su p )  
evidence was admissible, of course, to show the 
relative position of the two vessels, so as to 
demonstrate that as a matter of fact the green 
lig h t of the P e ru  never could have been seen by 
the F a n n y  M . C a rv il l. But, by way of contrast 
to that, evidence would not have been admissible 
fo r the purpose of showing tha t although the 
green lig h t of the P e ru  was visible from 
the deck of the F a n n y  M . C a rv il l,  yet those on 
board the F a n n y  M . C a rv i l l were so ignorant 
of a ll maritime rules tha t they would not have 
known what a green lig h t meant. Now, i t  is to 
the line drawn in  that way tha t one has to 
apply one’s mind. The law tha t is laid down in 
The F a n n y  M . C a rv i l l  (u b i sup.) was deliberately 
and emphatically adopted by the House of Lords 
in  The D uke  o f  Buccleuch {u b i sup.), and the 
po in t which has given me most concern is 
whether the recent decision in  The Bellanoch  
{u b i sup.) has gone back in  any way upon the 
decision in  the previous case.

Now, in  the firs t place, having regard to the fact 
tha t in  The Be llanoch  {u b i sup.) the case was argued 
fo r the appellants upon the citation of The D uke  
o f Buccleuch {u b i sup.) and The F a n n y  M . C a rv il l  
{u b i sup.), and the respondents were not called 
upon at all, i t  seems almost impossible to 
suppose tha t the House of Lords were going back 
upon the ir previous decision. A pa rt from that, 
having Bince yesterday had an opportunity of 
considering Lord  Loreburn’s language carefully, 
I  do not feel myself pressed w ith any difficu lty 
by the language which he used. Now, the state 
of facts in  the case of The B e llanoch  {u b i sup.) 
was this : tha t the C an n in g  was coming down 
southward, and her course in  the firs t place lay 
between certain buoys, and her course at that 
point was necessarily a fixed course, she had 
to come between those two buoys. Those buoys 
were distant from  the place where the B ellanoch  
was ly ing  about three hundred yards, and the 
time which the C ann ing  would take to traverse 
tha t distance was about four minutes. I t  was 
proved as a matter of fact tha t the three 
occasions upon which the B ellanoch  reversed 
her engines, and did not make the proper 
sound signal, were at periods of tim e more 
than five minutes before the collision occurred. 
They are a ll given in  the judgm ent of the Lord 
Chief Justice in  the report of the case, The 
B ellanoch  (97 L . T. Rep., at p. 318 ; 10 Asp. Mar. 
Law Cas., at p. 486; (1907) P., at p. 179), in  the 
court below. I  th in k  tha t Lord  Loreburn’s firs t 
sentence, which is th is : “  There was no obligation 
to give the signal u n til the C ann ing  came to the 
buoys, after which there was in  fact no default,”  
meant this, tha t the B e llanoch  was not bound to 
manœuvre and give notice of manœuvres to 
the C a n n in g  before she came through the buoys, 
because her course at tha t point was necessarily 
a fixed course, and tha t there was no default in  
point of fact after she came through the buoys 
because there was no reversal of her engines 
during the period of time fo r which the C ann ing  
was traversing tha t distance. Therefore Lord 
Loreburn’s firs t sentence means, I  th ink, tha t the 
regulation never came in to  force at all. Then he
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goes on to make an assumption, and this is what 
raises th8 difficu lty : “  B u t I  w ill assume, though 
I  w ill not affirm, tha t the du ty o£ the B ellanoch  
was to sound three short blasts on each and every 
of the three occasions when, according to the 
log, she reversed her engines,”  then come the 
words upon which the difficu lty arises. Now, the 
facts were th a t the B ellanoch  was ly ing  in  the 
mud ; her course, as fa r as she could be said to 
have a course at all, was a very slow course by 
forcing herself over the mud by operations of her 
engines of a disjointed kind, in  tha t her engines 
firs t went fu l l  speed ahead to get some way on the 
vessel i f  she could, and then they went fu ll speed 
astern, not fo r any purpose of driv ing the vessel 
astern, not fo r any manœuvre of navigation at all, 
bu t fo r what I  may call a dredging or cleansing 
operation ; her actual purpose in  pu tting  her 
engines astern was to free her propeller from  the 
mud, and she was doing those acts of reversing her 
engines not fo r any purpose of navigation, but fo r 
the purpose of getting "her machinery fo r naviga
tion  in  such a condition as tha t i t  would operate 
fo r the purposes of navigation. Those being the 
facts, Lord  Loreburn’s words are these : “  I  th ink 
i f  she had done so, tha t is to say, i f  she had blown 
the blasts, i t  could no t in  th is case have affected 
the collision.”  I  do not th ink  he meant by that 
th a t i t  could not in  fact have affected the 
collision, I  th ink  what he meant was th a t the 
fact tha t the engines were from tim e to time going 
astern was a fact altogether irrelevant to  the other 
vessel, ju s t as much as the fact tha t the green 
lig h t which was so placed tha t the other vessel 
could not see i t  under any circumstances was irre 
levant to the other vessel. The fact tha t the 
engines were going astern, which was concealed by 
the hu ll of the ship and the water, was a matter of 
no importance whatever fo r the C ann ing  to know, 
because i t  was not an operation which would 
result in  any movement of the B e llanoch  which 
would affect the movements of the C a n n in g  in  
any way. When he says i t  could not have 
affected the collision I  th ink  he means tha t i t  is 
a matter wholly irrelevant fo r the purpose of 
whether the collision should happen or not. Then 
he goes on to say this, and I  read these words 
again w ith  difficu lty : “  The master of the
C an n in g  knew perfectly well what was the 
course of the B ellanoch  and what her manœuvre 
was, and the whistle could not have to ld  him 
anything he did not know already.”

Now, I  do not th ink  tha t in  those words, or 
rather tha t word “  manœuvre,”  Lord  Loreburn 
intended to include the fact tha t the engines were 
going astern. W hat he meant was, the whistle 
could not have to ld  him  anything material tha t 
he did not know already ; i t  would have to ld  him 
tha t the engines were going astern, but tha t was 
a fact which was perfectly immaterial to him  and 
the C ann ing , because i t  was a proceeding which, 
so fa r as the C a n n in g  was concerned, was of no 
moment at all, because i t  was not affecting the 
movements of the B e llanoch  so as to cause the 
C a n n in g  to  make some other manœuvres fo r 
the purpose of avoiding the manœuvres of the 
Bellanoch. That is the way in  which I  construe 
Lord  Loreburn’s words, and I  do not th ink  tha t 
what was said in  The Be llanoch  (u h i sup.) was in 
tended to affect in  the smallest degree tha t which 
was la id down in  The F a n n y  M . C a r m il (u h i sup.) 
and deliberately adopted by the House of Lords

in The D uke  o f  B uccleuch (u h i sup.). Now, 
having said that, 1 simply want to say some
th ing  about the facts of th is case. The facts 
were tha t the M a l in  H ead  in  the firs t place ported 
her helm and blew a port helm signal. She then 
steadied her helm, and in  my view of the facts 
what happened was th is : Having ported her helm 
and given the proper signal, she then abandoned 
tha t manœuvre—namely, of continuing on a recti
lineal course. She steadied her helm, and she 
continued on tha t course fo r a time, which is de
scribed as being two or three minutes, though I  do 
not bind myself to  minutes at a ll ; bu t what seems 
to me to be material is this, tha t upon the M a lin  
H ead ’s own evidence, having steadied her helm, 
she said to herself, “  That other vessel is so 
manoeuvring tha t I  must make a fu rthe r manœuvre 
to avoid collision, and I  must put my helm hard- 
a-port,”  and she pu t her helm hard-a-port. 
Whether tha t was done after a m inute or a 
minute and a ha lf or three minutes seems to  me 
comparatively immaterial. I  call i t  a new 
manœuvre, because i t  was a manœuvre taken 
afresh fo r the purpose of escaping a d ifficulty in  
which a movement of the C o r in th ia n  was placing 
the M a l in  H e a d ; and she was adopting a new 
course in  order to meet a new difficulty, and I  
th in k  tha t was a new manœuvre. I  by no means 
affirm tha t i f  a vessel puts her helm to port and 
then hard-a-port she is bound to blow a port 
helm signal a second time ; but here i t  appears 
to me there was a new manœuvre undertaken, and 
fo r tha t new manœuvre the M a lin  H ead  was 
bound to give the other vessei the proper signal. 
That being so, I  th ink  i t  follows from  the law laid 
down in  The F a n n y  M . C ar m il (u h i sup.) and The  
D uke  o f  Buccleuch (uh i sup.) tha t the vessel was 
to blame, and 1 th ink  tha t tha t follows whether 
or not a sufficient amount of time elapsed after 
tha t fo r the other vessel, the C o rin th ia n , to have 
done something to escape the collision. As I  
understand th is statute, the very purpose of the 
A ct is to  render i t  unnecessary to condescend 
upon evidence w ith regard to that matter. She 
was in  default fo r not doing that, and, even i f  the 
collision would inevitably have (happened i f  she 
had blown the blast, I  th ink  the statute was 
meant to  exclude evidence as to whether i t  
was or was not inevitable. B u t apart from 
tha t we have received th is answer from our 
assessors. We have put to them this question : 
“ A t  the moment the M a lin  Head hard-a-ported 
was the collision inevitable ? ”  Their reply 
is, “ Probable, bu t not inevitable.”  I f  tha t 
be so, the fa ilure of the M a l in  H ead  to blow a 
blast was a matter which m ight, even i f  i t  did 
not, have contributed to the collision. Therefore 
on tha t ground I  hold the M a lin  H ead  to blame. 
Now, there were other heads advanced by the 
appellants to show tha t the M a lin  H ead  was to 
blame. Upon those we have not heard counsel 
fo r the respondents, because th is point was 
sufficient fo r us ; but of course, i f  this case 
should go further, we have neither formed nor 
expressed any opinion upon them. The other 
point is th is : The C o r in th ia n  says not only 
is the M a lin  H ead  to blame, bu t I  am not to 
blame. Upon that I  have only to say that which 
the other members of the court have said. The 
salient and significant question on th is part of 
the case is this, W hat was the position of the 
M a lin  H ead  in  the channel ? Is  the red line
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which is drawn on the chart substantially right, 
or is the black line substantially r ig h t ; was the 
M a lin  H ead  approximately upon the north shore 
of the channel, or was she in  mid-channel ? I f  
she was approximately on the north  shore of the 
channel and the vessels were coming down 
practically end on, I  do not th ink  anybody could 
dispute tha t i t  was the duty of the C o r in th ia n  to 
go to starboard, so tha t the two vessels should 
pass port to p o r t ; and if, on the other hand, l!he 
M a lin  H ead  was in  mid-channel, or more to the 
southward of the channel, then possibly the 
manoBuvres of the C o r in th ia n  m ight have been 
justified. B u t the point here is, W hat was the 
course upon which the M a lin  Head was running ? 
Now, the principal po in t upon tha t to be deter
mined is the position of the vessels in  reference 
to these buoys—the M argaret T a il Buoy and the 
two dredge buoy3—and i t  is really simply a ques
tion of fact as to where she was in  the channel. 
Upon tha t the learned judge has come to a con
clusion, and I  do not feel myself in  a position to 
review his decision upon tha t question of fact. 
I  th ink, therefore, as regards that, the C o r in th ia n  
must fa il, and tha t both the vessels must be held 
to blame.

S olic itors: fo r the appellants, P r itc h a rd  and 
Sons * fo r the respondents, Thomas Cooper and Co.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
A p r i l  2, 5, an d  M a y  4,1909.

(Before P i c k f o r d , J.)
I n t e r n a t i o n a l e  G u a n o -e n -S u p e r p h o s p h a a t - 

w e r k e n  v. R o b e r t  M a c  A n d r e w  a n d  C o . (a) 
C h a rte r-p a rty —Exceptions— D e v ia tio n — L ia b i l i t y  

o f  owners.
The owners o f a sh ip  w h ich  deviates f ro m  her 

charte red  voyage are n o t pro tected by exceptions 
f r o m  l ia b i l i t y  con ta ined  in  the c h a rte r-p a rty  
f o r  damage to the cargo o ccu rrin g  e ith e r before 
or a fte r  such d e v ia tio n , as they are then  in  the 
came p o s it io n  as common ca rrie rs .

A c h a rte r-p a rty  p ro v id e d  f o r  the ca rria g e  o f  a cargo 
o f superphosphate p a r t ly  to A lgec iras  and p a r t ly  
to A lica n te , the sh ip  hav ing  the op tion  o f  ca llin g  
a t C oruna  f o r  ca ttle . The sh ip  w ent f i r s t  to 
C oruna and  thence to A lg e c ira s , where she 
discharged p a r t  o f  her cargo. F ro m  A lgec iras  
she should have gone d ire c t to A lic a n te , bu t went 
ins tead  to S eville  f o r  the purposes o f  the sh ip 
owners, w h ich  was a d e v ia tio n  u n a u th o rise d  by 
the charte re rs. On a r r iv a l a.t A lica n te  the cargo 
ivas fo u n d  to be seriously  damaged. P a r t  o f the 
damage occurred before the dev ia tion .

H e ld , th a t the d e v ia tio n  p u t a n  end to the cha rte r- 
p a r ty  as f r o m  the beg inn ing  o f the voyage, and  
th a t the shipow ners were liab le .

Joseph Thorley L im ited  v. Orchis Steamship 
Company L im ited  (10 Asp. Mar. Law Cas. 431; 
96 L .  T . Rep. 488 ; (1907) 1 K .  B . 660) fo llow ed , 

C o m m e r c i a l  l i s t .
Action tried  before P ickford, J. s itting  w ithout 

a. ju ry .
The p la in tiffs claimed 310Z. as damages fo r 

breach of a charter-party. The facts and
( a )  Reported by L eonard O. T homas, Esq., Barrlster-a t-naw .

arguments are sufficiently stated in  the judg
ment.

S im on, K .C . and M a ck in n o n  fo r the plaintiffs. 
S cru tto n , K.C. and Leek fo r the defendants. 
P i c k f o r d , J. read the follow ing judgm en t: 

This was an aotion tried before ine which involved 
a claim fo r damage to a cargo of superphosphate 
carried on a steamer called the C id , under a 
charter-party made by the defendants, or at any 
rate under which they are liable. The cargo was 
loaded at a place called Zwijndrecht, in  Holland, 
and was to be carried partly  to Algeciras and 
partly  to Alicante, the ship having the option ol 
calling at Corufia fo r cattle. The superphosphate 
when i t  is firs t made comes out of what I  th ink  is 
called a mixer, is quite hot, and contains a con
siderable quantity of free sulphuric acid, which is 
used fo r the purpose of the manufacture. Before 
being shipped i t  is cooled and the free acid 
diminishes according to the time the superphos
phate is kept under th is process. I t  is kept a 
longer or a shorter time according to the length 
of the voyage. Sometimes i t  has to go only a 
very short voyage ; sometimes a longer voyage, 
and the superphosphate which has to be sent on 
long voyages requires more effective cooling tnan 
tha t which has to be sent simply on a short voyage; 
and the reason of tha t is tha t th is free acid has a 
corrosive effect on the bags in  which the super
phosphate is shipped, and the longer i t  has to be 
kept in  them the more im portant i t  is to get rid  
of the free acid. I f  i t  has to be sent upon a 
long voyage i t  is also packed either in  stronger 
bags or in  double bags instead of single ones, 
whereas on a short voyage i t  is often packed 
only in  single bags. Some attack was made on 
the method of the preparation and bagging 
of th is particular cargo, but I  am satisfied tha t 
i t  was properly prepared and bagged fo r a 
voyage of ordinary length to Spain; tha t is io r 
about fourteen or twenty days. The C id  le ft 
Zw iindrecht on the 8th Oct. 1907. She arrived 
at Coruna on the 13th Oct., and le ft upon the 
21st, having been there a considerable time, blie 
arrrived at Algeciras on the 25th Oct. and dis
charged part of her cargo there, and le ft Algeciras 
on the 4th Nov., there being a considerable deten
tion  at Algeciras as well as at Coruna. Iro m  
Algeciras she ought to have gone direct to 
Alicante, bu t instead of tha t she went to Seville 
fo r the purposes of the shipowners. She arrived 
at Seville on the 5th Nov., she le ft upon the 8th, 
and arrived at A licante on the 11th Nov. This 
was a deviation, and was not authorised by the 
charterers, and some five or six days were occu
pied by tha t deviation. A t  Alicante the cargo 
was found to be seriously damaged by reason of 
the acid having corroded the bags and allowed 
some of the superphosphate to escape. When 
the bags were sufficiently corroded to allow the 
superphosphate to escape i t  came in to  contact 
w ith  other parts of tha t same bag and also w ith 
other bags and so caused fu rther damage; ana 
the damage increased, and in  an increased ratio, 
w ith each day the cargo was allowed to remain 
in  tha t condition. Claims were made upon the 
p la intiffs in  respect of tha t damage and they 
settled those claims fo r a sum of 3107., which is 
the sum they now claim from the defendants.

The p la in tiffs  allege tha t the deviation puts an 
end to the charter-party as from the beginning
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o£ the voyage, and prevents the defendants from 
relying on any of the exceptions at any period of 
the voyage, and tha t therefore they are liable fo r 
the whole of the damage as common carriers. 
The defendants deny tha t proposition, and say 
they are only liable fo r such damage as was 
occasioned by the deviation; and they also 
say tha t the damage in  this case was occa
sioned by the inherent vice of the cargo. They 
also allege, as I  have said, improper preparation 
and bagging, but, as I  have also said, I  do not 
act upon th a t contention. The defendants also 
said tha t a greater proportion of the damage, i f  
not the whole, occurred before deviation, and that 
the defendants are protected at any rate as to 
tha t damage by the provisions of the charter, 
because they say tha t the exceptions w ill apply 
to any part of the voyage which was before the 
deviation, and tha t the defendants are only 
deprived of the benefit of the exceptions after the 
deviation. I  have, therefore, to decide the effect 
of the deviation upon the obligations and rights 
of the parties; and tha t depends really upon what 
I  take to be the true effect of the decision in  the 
case of Joseph T ho rley  L im ite d  v. O rchis S team 
sh ip  Com pany (sup.). The pla intiffs contended 
tha t the effect of tha t decision was to support 
the ir contention tha t a deviation puts an end to 
the contract in  the charter-party as from  the 
beginning of the voyage no matter when or where 
the deviation took place. The defendants con
tended tha t tha t was not the effect of the decision, 
because tha t point was not before the court at 
tha t time, the deviation in  tha t case having 
occurred at the beginning of the voyage. Now, 
i t  is not necessary fo r me to cite tha t case at 
any length. The conclusion I  have come to is 
that i t  does decide tha t where there is a 
deviation the special contract by charter-party 
ceases to exist. I t  waB not necessary fo r the 
court in  tha t case to consider the effect of a 
deviation in  the middle or towards the end 
of the voyage, and I  am not at a ll clear 
tha t tha t point was present to  the minds of 
the learned judges in  delivering judgment, and 
fo r two reasons : The firs t is that, as I  have said, 
the deviation in  tha t case took place at the begin
ning of the voyage, and, in  the second place, all 
the learned judges refer several times to the 
analogy of cases decided upon policies of insur
ance, and in  the case of insurance a deviation 
only avoids the policy from  the time i t  takes 
place. I f  the question in  th is case had been 
present to the mindB of the court I  th ink  they 
probably would have pointed out the different 
effect of deviation in  those two cases. But, how
ever tha t may be, they la id  down propositions, 
not dicta, but as the foundation of the ir judg
ment, which go the fu ll length I  have mentioned, 
and I  th ink  I  mustacceptthem; and i  am strength
ened in  th is by the fact tha t I  th ink  th is view of 
the decision in  that case was taken by Bucknill 
and Bargrave Deane, JJ., s itting  as a D ivisional 
Court in  the case of The E a ro p a  (11 Asp. Mar. 
Law Cas. 19 ; 98 L. T. Rep. 246 ; (1908) P. 84). I  
th ink, therefore, on the authority of tha t case, 
I  must hold tha t the defendants cannot rely on 
the terms of the charter, and must be treated 
in  th is case as common carriers. I t  was 
suggested by one of the learned judges in  the 
case of Joseph T ho rley  L im ite d  v. The O rchis  
S team ship  Com pany (sup.) tha t they m ight

have been in  a less favourable position than 
even common carriers; but his Lordship did 
not point out in  what way. I  do not th ink fo r 
the purposes of th is case that they can be in  a 
worse position than tha t of common carriers.

That leaves s til l a serious question to be decided, 
and tha t is th is : Whether as common carriers 
they are responsible fo r the damage in  th is case, 
i t  being alleged tha t i t  was occasioned by the 
inherent vice and the nature of the goods them
selves. Now, common carriers, as I  take it, are 
not liable fo r damage due to the nature of the 
th ing carried so long as they perform the ir voyage 
w ith reasonable dispatch under a ll the circum
stances which they have to encounter. I  th ink 
u n til the deviation in  th is case the defendants 
did perform the voyage w ith  reasonable dispatch. 
The delay at Corufia was beyond what was 
expected and was considerably longer than any
body contemplated; but the evidence before me 
was tha t i t  was due to bad weather, which made 
i t  unsafe fo r the vessel to proceed on her voyage.
I  have more doubt about the long time which was 
occupied in  discharging at Algeciras, bu t I  have 
no evidence tha t i t  was due to negligence or to 
the orders to go to Seville, and I  do not see my 
way to reject the evidence of the master tha t i t  
was due to the want of facilities of discharging 
and to the fact tha t they did not discharge at a 
quay but had to discharge in  the roads. As I  
have said, I  th ink  the cargo was properly cooled 
and bagged fo r an ordinary voyage to Spain, but 
I  do not th ink  i t  was in  a condition to stand the 
excessively long voyage of th irty -fou r days to 
which i t  was exposed. I  th in k  one part of Mr. 
Do Lange’s evidence supports me in  that. He 
said he would not have consented to the ir calling 
at Coruna at a ll i f  he had had any notion that 
the delay there would have been so long ; and the 
reason fo r that, no doubt, was tha t he anticipated 
that such a delay would in ju re  the cargo, prepared 
as i t  was fo r a shorter voyage. I  th ink  there 
must have been damage arising from  tha t delay 
and from the long time which was occupied in 
discharging at Algeciras. The evidence is con
flic ting  as to the state of the cargo at A lgeciras; 
but I  th ink  there was damage to the cargo which 
was discharged there, and I  th ink  there was also 
damage to the cargo afterwards discharged at 
A licante after i t  arrived at Algeciras. I t  is 
said tha t no claims were made in  respect of the 
Algeciras cargo, and tha t may be so, but I  th ink  
there was damage to the whole of the cargo from 
the time the vessel le ft Algeciras and the time 
the deviation began. I  do not accept the evidence 
of the master and the mate tha t the condition 
a t Algeciras and Alicante was the same. I t  is 
contrary, I  th ink, to common sense tha t there 
should be no effect from  the extended five or six 
days which were occupied in  consequence of the 
vessel going to Seville and from the fact that the 
holds were open and tha t cargo was loaded—I  
do not th ink  there was any discharged—at 
tha t port, and also in  the voyage from  Seville to 
A licante. I t  is also contrary to the undisputed 
fact tha t a great deal more rebagging was required 
in  respect of the cargo discharged at Alicante 
than in  respect of the cargo which was discharged 
at Algeciras. W hen damage of th is kind once 
sets in, as I  have said, i t  increases at an increas
ing rate w ith  each day tha t the cause is allowed 
to exist, and th is would be especially so where
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the holds had been opened fo r a considerable 
time, as they were at Algeciras and also as they 
were at Seville. I  th ink  the condition of the 
cargo was obvious to the master at Algeciras, and 
therefore I  th in k  he cannot protect himself by 
saying tha t he did not know tha t the nature of 
the cargo was such tha t a prolongation of the 
voyage would increase the damage tha t was taking 
place. I  th ink  he ought to have known th a t i t  
should be discharged as soon as possible, and I  
th ink  its condition was much aggravated by the 
extra tim e occasioned by the deviation after its 
exposure a t Algeciras, and although a common 
carrier is not responsible fo r damage arising from  
the nature of the article itse lf so long as he per
forms his voyage properly, he is responsible i f  he 
aggravates tha t damage by any breach of 
contract on his part. In  th is case I  th ink  he did. 
I  th ink  there was a considerable aggravation of 
the damage to the cargo occasioned by the devia
tion to Seville and the five or six extra days 
which were consumed in  consequence. How much 
I  have to a ttribute  to tha t and how much I  have 
to attribute  to what took place before she reached 
Algeciras i t  is very difficu lt to  say. I  can only 
estimate i t  as best I  can as a ju ry  would estimate 
it. I  was rather invited to say tha t I  could 
estimate i t  by a sort of proportion between the 
number of new bags required or the amount of 
rebagging required to the smaller cargo which 
was discharged at Alicante compared w ith  the 
amount which was required w ith regard to the 
larger cargo at A lgeciras; but I  do not th ink  I  
can take i t  in  tha t way. The best I  can do is to 
make an estimate from  a ll the facts, and, on the 
whole, the conclusion I  have come to is tha t the 
p la in tiffs are entitled to the sum of 175Z. in  
respect of the damage which is attributable to 
the act of the defendants ; and I  shall give judg
ment fo r tha t amount w ith  costs.

Solicitors fo r the pla intiffs, Stephenson, 
H arw ood , Henderson, and W itt.

Solicitors fo r the defendants, Lowless and Co.

A p r i l  27 an d  M a y  25,1909.
(Before B ic k f o r d , J.)

M e r c a n t i l e  S t e a m s h i p  C o m p a n y  L i m i t e d  
a n d  D a l e  v . H a l l , (a )

Agreements between m aster and  crew  — S tip u 
la tio n s  co n tra ry  to la w — M erchan t S h ip p in g  
A ct 1894 (57 &  58 V ie t. c. 6), ss. 113, 114, 221, 
226.

S tip u la tio n s  conta ined in  agreements made between 
the m asters an d  crews o f  vessels are co n tra ry  to 
la w  in  so f a r  as they are incons is ten t w ith  p ro 
v is ions o f  the same characte r contained in  the 
M erch a n t S h ip p in g  A c t 1894.

The M e rch a n t S h ip p in g  A c t 1894, w h ich  authorises  
agreements between the m aster and  crew o f  any  
vessel, p rovides th a t “  the agreement . . .
sh a ll be so fra m e d  as to a d m it o f  such s t ip u la 
tions, to be adopted a t the w i l l  o f  the m aster 
an d  seaman in  each case, w hether respecting the 
advance o r a llo tm e n t o f  wages o r otherw ise, as 
are no t c o n tra ry  to la w .”  I t  fu r th e r  prescribes 
c e rta in  pena lties f o r  the offences o f  no t jo in in g  
the sh ip  and  absence w ith o u t leave.

V o l . X I. ,  N. S.
(a) Reported by L eonard 0. T homas, Esa., B&rrister-at-Law.

The m aster and  crew o f  a vessel proposed en tering  
in to  an  agreem ent w h ich  conta ined a s tip u la tio n  
re la t in g  to the above offences, bu t p re sc rib in g  
penalties  incons is tent w ith  those conta ined in  
the A c t :

H e ld , th a t such a s t ip u la t io n  was “ co n tra ry  to 
law  ”  w ith in  the m ean ing  o f  sect. 114 o f the Act.

C o m m e r c i a l  l i s t .
Special case stated fo r the opinion of the court 

and tried by P ickford, J. s itttin g  w ithout a ju ry .
The p la intiffs were the master and owners of 

the steamship Lena, and the defendant was the 
superintendent of the Mercantile Marine Office at 
Barry.

On the 6th Oct. 1908 the Lena  was at Barry 
loading a cargo of coal fo r shipment to P ort 
Said, fo r the purpose of which voyage a crew of 
twenty-seven hands wa3 required, and the plain
t i f f  Dale, as master, had arranged fo r a crew of 
tha t number to serve on board the Lena  on the 
terms of an agreement which contained (in te r  
a lia )  the following stipulation :

The said master sha ll be en titled  to  deduct from  the 
wages of any member o f the  said crew the  fo llow ing  
am ounts— viz ., fo r  n o t jo in in g  a t the  tim e  specified in  
colum n tw o , tw o  days’ pay, or, a t h is option, any expenses 
w h ich  have been properly  incu rred  in  h ir in g  a substi
tu te  ; and fo r  absence a t any tim e  w ith o u t leave fro m  
his ship o r from  his du ty , a sum equal to  tw o  days’ pay 
fo r  any period o f absence no t exceeding tw e n ty -fo u r 
hours, and a fu r th e r  sum equal to  fou r days’ pay fo r each 
succeeding completed or uncompleted period o f tw en ty- 
fou r hours’ absence.

The p la in tiff Dale and the proposed crew 
attended at the Mercantile Marine Office at Barry 
fo r the purpose of signing the proposed agree
ment, but the defendant, acting on the in 
structions of the Board of Trade, refused to 
allow the agreement to be signed in  his presence 
or to attest it ,  on the ground tha t the proposed 
stipulation was contrary to law.

The question fo r the opinion of the court was 
whether the stipulation was contrary to law.

Sir W. S. Hobson (A.-G.) and B o w la tt fo r the 
defendant. — The proposed stipulation is con
tra ry  to law because i t  is inconsistent w ith the 
provisions of the Merchant Shipping A c t 1894 
which created the offence, prescribed the tribunal, 
and indicated the lim its  of punishment. I t  abro
gated tbe tribuna l by agreeing to do w ithout i t .  
I f  the master chose to stand by the agreement 
and not go before the magistrate, he would no t 
be accepting the conditions of sect. 221, bu t would 
be putting  a penalty upon the seaman. The 
point was tha t the agreement provided fo r 
a forfe iture different from tha t provided by the 
Act. The A c t carefully guarded against im 
proper deductions from  wages, and its  object 
was to make an agreement fo r the parties :

Great N orthern S team ship F ish ing  Company  v.
E d g e h ill, 11 Q. B. D iv . 225.

Sect. 226, i f  considered in  the lig h t of th is case, 
is very strongly in  favour of the contention of the 
Board of Trade. [ P i c k f o r d , J.—Sect. 226 does 
not deal w ith  the power of making agreements.]

A tk in ,  K.C. and Roche fo r the p laintiffs.— 
A  stipulation providing fo r a deduction from  a 
seaman’s wages fo r serious damage is contrary 
to law. There is nothing to prevent an em-

2 N
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ployer agreeing to a penalty fo r an offence 
winch is not included in  the A c t :

Fraser v . H a tto n , 26 L . J. 226, C. P.
I t  is conceded tha t th is is not to be the ir only 
remedy, because they are le ft to the ir remedy by 
action as provided by sect. 226. The agreement 
was legal, and not contrary to anything in  the 
Act. C m . adv. v u lt.

M a y  25.—P i c k  f o r d , J.—This is a special 
case stated in  an action brought by the plain
tiffs  against the defendant, who was the super
intendent of the Mercantile Marine Office at 
Barry, and the action was brought against the 
defendant on the ground of his refusal to  allow a 
certain stipulation to be inserted in  an agree
ment w ith the crew of a vessel, and to test 
the agreement or any agreement containing 
such stipulations, his reason being tha t he 
was instructed by the Board of Trade to so 
refuse, on the ground tha t the stipulation at
tempted to be introduced in to  the agreement was 
contrary to law by v irtue of a section of the 
Merchant Shipping A c t 1894, to which I  w ill refer 
later. The defendant does not adm it tha t any 
action would lie against him  fo r such a refusal, 
but he does not take tha t point in  th is case, 
because both parties wish to have the opinion of 
the court as to whether the Board of Trade were 
r ig h t in  saying tha t tha t stipulation was contrary 
to law. The stipulation is set out in  the special 
case, and is to th is e ffect: [H is  Lordship read it, 
and continued :] That was the stipulation which 
the master and owners of the ship wished to pu t 
in to the agreement w ith  the crew, and the defen
dant, as represented by the Board of Trade, says 
tha t that stipulation ought not to be inserted. 
Now, these matters relating to the engagement of 
seamen are governed by tha t part of the Merchant 
Shipping A c t beginning at sect. 113, and tha t 
section provides that the master shall enter in to 
an agreement. Sect. 114 provides fo r things 
which i t  is necessary should be inserted in to  the 
agreement, and thus under sub-sect. 3 i t  is p ro
vided tha t “  the agreement w ith  the crew shall be 
so framed as to admit of such stipulations, to be 
adopted at the w ill of the master and seamen in  
each case,whether respecting the advance and a llo t
ment of wages or otherwise, as are not contrary to 
law.”  I  take i t  tha t the seamen were prepared to 
enter in to the agreement i f  the representative o l 
the Board of Trade allowed the stipulation to be 
inserted. W hat is said is tha t i t  is inconsistent 
w ith  the provisions of the A c t contained^ in  
sect. 221 (&), and is therefore contrary to law. 
Now, I  reserved judgment in  th is case because 
I  wanted to see i f  I  could get from  the 
authorities any guidance as to what was the 
exact meaning attached by the law to the 
words “  contrary to law ” ; but- I  have not got 
assistance from  the cases, because they do not 
tu rn  on facts and circumstances such as arise 
in  this case. The stipulation may, of course, 
be contrary to the law generally, or i t  may be con
tra ry  to certain express provisions of the Merchant 
Shipping A ct 1894, to which I  need not refer more 
particularly, because there are provisions which 
say tha t no other stipulations shall be inserted in 
certain respects other than those provided in  the 
A c t There is no express provision prohib iting 
stipulations such as this, and I  have, therefore,

to consider whether, i f  stipulations are not ex
pressly prohibited by the Act, they are contrary 
to law i f  they are inconsistent w ith the provisions 
of the Act on the same subject. I  th ink  they are, 
and the question therefore now comes down to 
th is : Is  th is stipulation inconsistent w ith  the 
stipulations on the same subject in  the Merchant 
Shipping A ct 1894 ? Now, when going through 
the sections, the provisions w ith  which these stipu
lations are said to be inconsistent are contained in 
sect. 221, sub-sect. (6). That sub-section provides 
fo r the same event of absence w ithout leave, and 
provides a punishment by forfe iture of wages ; or, 
i f  the court th inks fit, by imprisonment fo r such 
absence. I t  is in  these term s: “  I f  he neglects, or 
refuses w ithout reasonable cause, to jo in  his ship, 
or to  proceed to sea in  his ship, or is absent w ith
out leave a t any time w ith in  twenty-four hours of 
the ship’s sailing from  a port, either at the com
mencement or during the progress of a voyage, 
or is absent at any time w ithout leave and 
w ithout sufficient reason from  his ship or from 
his duty, he shall, i f  the offence does not amount 
to  desertion, or is not treated as such by the 
master, be gu ilty  of the offence of absence w ith 
out leave, and be liable to fo rfe it out of his wages 
a sum not exceeding two days’ pay, and in  addi
tion  fo r every twenty-four hours of absence, 
either a sum not exceeding six days’ pay, or any 
expenses properly incurred in  h iring  a substitu te; 
and also, except in  the U nited K ingdom, he shall 
be liable to imprisonment fo r any period not 
exceeding ten weeks w ith  or w ithout hard 
labour.”  Now, tha t sub.section constitutes an 
offence of absence w ithout leave, and provides 
fo r certain consequences which shall follow. The 
stipulation proposed to be introduced in to  the 
agreement provided also fo r consequences that 
w ill follow on absence w ithout leave, and they are 
different consequences from  those mentioned in 
the sub-section. The sub-section provides tha t 
fo r absence w ithout leave he shall pay-out of his 
wages a sum not exceeding two days’ pay, and, 
in  addition, fo r every twenty-four hours of 
absence, either a sum not exceeding six days’ pay 
or any expenses properly incurred in  h iring  a 
substitute. The agreement provides that he 
shall fo rfe it a sum equal to two days’ pay, fixing 
i t  absolutely, and fo r every period of arrears a 
sum equal to four days’ pay fo r each succeeding 
completed or uncompleted period of twenty-four 
hours’ absence. That fixes a sum equal to four 
days instead of a sum not exceeding six days. 
I t  therefore provides different consequences 
from those provided by the Act. Now, these 
must be in  addition to or in  substitution 
fo r the provisions of the subsection. I f  
they are in  substitution they amount to a 
repeal of the sub-section, which i t  is not 
competent fo r the parties to do. I f  they are in  
addition, the seaman is not only to be punished 
in  accordance w ith  the provisions of the Act, 
bu t is to receive fu rther punishm ent; and there
fore I  th ink  they are inconsistent w ith the pro
visions of the sub section. B u t Mr. A tk in  says 
tha t the stipulation is justified by another section 
in  the A c t which, he says, allows these stipula
tions to be inserted. This section is 226, and 
provides tha t “ nothing in  the last preceding 
section or in  the sections relating to the offences 
of desertion or absence without leave shall take 
away or l im it any remedy by action or by
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summary procedure before justices which an 
owner or master would but fo r those provisions 
have fo r any breach of contract in  respect of 
the matters constituting an offence under those 
sections, but an owner or master shall not be 
compensated more than once in  respect of the 
same damage.”  Now, he says th is stipulation 
merely amounts to the fixing of an amount of the 
damages tha t can be recovered fo r the offence of 
being absent w ithout leave, and tha t therefore i t  
is w ith in  the provisions of sect. 226, because i t  is 
only allowing the shipowner to recover the 
damages fo r breach of contract which he could 
have recovered w ithout the section of the 
Merchant Shipping A c t 1894 fix ing the damages. 
Now, i f  tha t were the effect of the stipulation, 
there m ight possibly be something in  the argu
ment, but in  my opinion i t  does a great deal 
more. I t  does not leave the shipowner to recover 
the amount which is fixed as a deduction by this 
stipulation by action, but provides an agreement 
by which i t  is to  be deducted from wages 
by the master, and, although I  do not th ink  
the master is made the final judge, th is agree- \ 
ment provides a machinery of deduction fo r the 
offence of absence w ithout leave, and does not 
fix  the amount which is to be recovered in  the 
action. The subsequent provision that the owner 
or master is not to  be compensated more than 
once in  respect of the same damage does not, I  
th ink, affect the question, because the question is 
whether the shipowner is entitled to enforce 
penalties in  a different way from  those provided 
by the Merchant Shipping A c t 1894. I  th ink  
these provisions were inconsistent w ith the pro
visions o f the Merchant Shipping A c t 1894, and 
therefore they are contrary to law w ith in  the 
meaning of sect. 114 and the sub-section. I  
th ink, therefore, tha t the defendant was justified, 
and my answer to the special case is tha t this 
stipulation was contrary to law.
Solicitors for the plaintiffs, B o tte re ll and 

Boche.
Solicitor for the defendant, S o lic ito r  to the  

B o a rd  o f  T rade.

M a y  11 and  25, 1909.
(Before P i c k f o r d , J.)

H .  G . H a r p e r  a n d  C o . v . V ig k r s  
B r o t h e r s , (a)

P r in c ip a l and  agent— C h a rte r-p a rty — Undisclosed 
p r in c ip a l— P r in c ip a l con trac ting  as agent—  
B ig h t o f  p r in c ip a l to sue.

4  contract in  c h a rte r-p a rty  form , was expressed to  
he made between the p la in t i f f  ”  by a u th o r ity  and  
as agent f o r  owners ”  and  the defendant.

N o  p r in c ip a l was nam ed in  the contract, and the 
p la in t if f ,  who was a sh ipbroher, was no t in  fa c t  
a c tin g  as agent f o r  any owners, b u t was con
tra c tin g  f o r  h im self. H e la te r chartered a 
steamer a t a f r e ig h t  less than  th a t specified in  
the contract.

H e ld , th a t the p la in t i f f  was e n title d  to recover as 
p r in c ip a l the f re ig h t  specified in  the contract.

Schmalz v. Avery (16 Q. B . 665) fo llow ed .
Sliarman B randt (L . Bep. 6 Q. B . 720) and  

Fairlie  v. Fenton (L . Bep. 5 E x. 169) discussed 
and d is tingu ished .

<a) Reported by L eonard 0 . T homas, Esq., B&rrister-at-Law.

C o m m e r c i a l  l i s t .
Action tried by Pickford, J. s itting w ithout a 

ju ry .
The p la in tiffs were a firm  of shipbrokers, and 

claimed a balance of fre igh t alleged to be due 
under a charter-party made between themselves 
and the defendants.

The charter-party, which was dated the 3rd Feb. 
1908, contained the following clause :

I t  is  th is  day m u tua lly  agreed between H . G. H arper 
and Co , as agents fo r owners o f the good steamship 
called the (to  be named la te r) o f tons
ne t reg is te r o r thereabouts . . . now expected 
ready to  load about second h a lf June, bu t la y  days no t 
to  commence before the  15th June, and Messrs. V igers 
B rothers, o f London, charterers.

The charter-party fu rthe r provided fo r a rate of 
fre igh t at 11. Is. 6d. fo r deals, battens, boards, 
and scantlings, and 1Z. 5s. fo r slatings ; and fo r 
brokerage at 5 per cent. “  due to H . G. Harper 
and Co. on the signing hereof.”  I t  was signed 
“  B y  authority of and as agents fo r owners, H. G. 
Harper and Co.”

On the heading of the charter-party form 
appeared the words “  H . G. Harper and Co., Ship- 
brokers.”

The p la intiffs had, at the time of entering in to 
the charter-party, no agreement or authority from 
any owners to provide a ship.

On the 22nd May Messrs. H . G. Harper and 
Co. entered in to  an agreement w ith Messrs. 
Ollgaard and Thoersen, a firm  of Norwegian ship
owners, to provide a ship to fu lfil the ir contract 
w ith the defendants which commenced in  the 
following fo rm ;

I t  is th is  day m u tu a lly  agreed between Messrs. 
O llgaard aud Thoersen, as agents fo r . . . owners
of the good steamship called the  Hektos ■ ■ ■ and
H . G. H arper and Co., o f London, as agents fo r the 
charterers . . . th a t the said steamship .
sha ll proceed to  London Surrey Comm ercial D ock, &c.

The agreement fu rthe r provided fo r an a ll
round fre igh t of 1Z. per ton, and is signed 
“  H . G. Harper and Co., as agents fo r the 
merchants.”

The PLektos was declared to the defendants on 
the 5th June, and the b ills  of lading were made 
out reserving fre igh t as per charter-party, but 
the defendants declined to pay the higher rate of 
fre igh t specified in  the charter-party.

Banlces, K.C. and Boche fo r the pla intiffs.—- I f 
an agent enters in to a contract naming a p rin 
cipal, when he is in  fact not the agent, the other 
party is entitled to repudiate the contract on the 
ground tha t he contracted on the security of the 
named principal. B u t th is does not apply where 
no principal is named and the supposed agent is 
in  fact the real p rin c ip a l:

Schmalz v. Avery (su p .);
Carver’s Carriage by Sea, sect. 128 

In  the charter-party no ship was named, and i t  
was quite open to the pla intiffs either to fix a 
ship themselves or enter in to  a contract as agents, 
and i t  cannot be said tha t they were agents fo r 
the defendants. [ P i c k f o r d , J .—Does i t  not 
tu rn  upon the fact tha t in  the charter-party of 
the 22nd May the p la in tiffs describe themselves 
as agents fo r merchants ?] The p la in tiffs could 
not make the defendants the ir principals without 
the ir knowledge or consent, and the ir case is tha t
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the p la in tiffs  entered into the contract as agents 
fo r some undisclosed principal.

B ailhache, K.C. and M a u rice  H i l l  fo r the 
defendants.—The p la in tiffs are described in  the 
charter-party as shipbrokers, and the inference 
to be drawn is that they were agents fo r a p rin 
cipal, who, having a number of ships, reserves 
the righ t to name a convenient ship. One person 
cannot be both principal and agent at one and 
the same tim e :

Sharm an  v. B ra n d t (sup.).
Where a broker or agent acts fo r either disclosed 
or undisclosed principals, the contract is not 
made w ith  him, but w ith  the person fo r whom 
he purports to a c t:

F a ir l ie  v. Fenton (sup.).
Schmalz v. A ve ry  was distinguishable. The con
trac t in  tha t case was not a brokerage contract, 
and there was no evidence as to how the charter- 
party was signed. According to S h a rm a n  v. 
B ra n d t, where a broker makes a contract even 
fo r an undisclosed principal, the broker cannot 
sue, but in  Schm alz v. A ve ry  the p la in tiff was 
not a broker. The v ita l distinction between 
Schm alz v. A ve ry  and the present case is tha t 
Schmalz, who described himself as agent fo r the 
freighter, was himself the shipper of the goods, 
and thus fu lfilled  in  himself the description of 
the class of persons fo r whom he purported to 
act. I f  the p la in tiffs had been the owners of the 
boat they would have brought themselves w ith in  
Schm alz v. A very  i f  they had named themselves 
in  the charter party as owners and supplied one 
of the ir own boats.

Bankas in  reply.—In  S ha rm a n  v. B ra n d t  the 
p la in tiff was employed by the defendant as 
broker, but sold his own goods, which he had no 
r ig h t to do, and tha t was sufficient to dispose of 
the case. F a ir l ie  v. F en ton  was a case of em
ployment of a broker on the market, whose 
position was therefore different from  tha t of a 
shipbroker. A  person who describes himself in  
a contract as agent fo r a principal is liable on the 
contract i f  proved to be the real p rinc ipa l:

C a rr v . Jackson, 21 L . J . 137, E x . ; 7 Exch. 382.
C ur. adv. v u lt.

B ic k f o r d , J.—In  this case the p la in tiffs sued 
the defendants fo r the balance of money alleged to 
be due upon what is called a contract in  charter- 
party form, and the question fo r decision arises in  
th is way : The p la in tiffs are shipbrokers. They 
say they are also shipowners, but fo r the purposes 
of th is case they must be taken as shipbrokers. 
They negotiated a contract w ith  the defendants 
fo r the carriage of a cargo of timber, the contract 
being dated the 3rd Feb. 1908. The contract was 
in  this form : “  I t  is th is day m utually agreed 
between H . G. Harper and Co., as agents fo r the 
owners of the good steamship ”  to  be named later, 
then follows her description, “  and Messrs. Vigers 
Brothers, of London, charterers, tha t the said 
steamship should carry this cargo and deliver i t  
a t London Surrey Commercial Docks at a fre igh t 
fo r deals, battens, boards, and scantlings of 
1?. Is. 6d. per standard, and slatingB 11. 5s. per 
standard ”  ; and the brokerage is 5 per cent, and 
is “  due to H . G. Harper and Co. on the signing 
hereof, and the steamer is to be reported by them 
at the custom-house at port of discharge.”  I t  is 
signed “  by authority and as agents fo r owners,

H . G. Harper and Co.”  Now, tha t document is an 
entire misrepresentation of the actual state of 
things. Harper and Co. were not acting fo r any 
owners at all. They had no ship at tha t time 
which was going to fu lf i l this charter, nor had 
they any agreement or authority from  any owners 
to provide a ship under th is charter. They had 
no principals. I t  is said tha t i t  was a speculation 
by them in  freight, and of course i t  was, because 
i f  they could not get a ship at tha t fre igh t they 
would lose, and if, as happened, they got a ship 
at less fre ight, they would make money. I  th ink  
the probability is tha t M r. Harper was correct 
when he stated in  evidence tha t the prim ary 
object was to get brokerage, and he probably 
realised that i f  the defendants knew tha t he had 
not any shipowner behind him at all, and tha t 
he was only contracting in  the a ir and taking his 
chance of getting a ship, I  th ink  he knew i t  was 
very like ly  tha t the defendants would not enter 
in to the contract w ith  him, and he would not get 
the brokerage. That was the primary object in 
what he did. I t  did involve, no doubt, a 
speculation in  fre ight. Now, I  th ink  tha t i f  the 
defendants had known tha t M r. Harper had no 
principal, and tha t he was merely contracting 
w ith himself, in  a ll probability they would not 
have made the contract, and I  also th ink  
i t  is p re tty  clear tha t i f  the true state of 
affairs had been explained to them and they 
had made the contract there certainly would 
have been no litiga tion . I  am not going 
to decide whether i t  is so or not, though I  have 
great doubt about it ,  but i t  was said tha t i t  is a 
practice of shipbrokers to make contracts of 
th is k ind representing tha t they are acting fo r 
owners when they really have no principals at a l l ; 
but, i f  tha t be so and i t  causes complications, they 
are to a great extent responsible fo r them.

Now, having made tha t contract, on the 
22nd May 1908 they made a contract w ith 
some Norwegian shipowners fo r the charter 
of a ship called the Hektos to fu lf i l the 
contract which they had made w ith the defen
dants Messrs. Yigers, and they made i t  in  
th is fo rm : “  I t  is m utually agreed between 
Messrs. Ollgaard and Thoersen, as agents fo r 
the owners of the steamship called the H ektos ”  
—then i t  describes where she is—“ and H . G. 
Harper and Co., of London, as agents fo r the 
charterers, tha t the said steamer shall carry this 
cargo to the Surrey Commercial Docks at an a ll
round fre igh t of 11. fo r deals, battens, boards, 
slatings, and scantlings ” —that is to say, at con
siderably less than the fre igh t tha t the defendants 
had agreed to pay the plaintiffs. I t  goes o n : 
“  The master or owners to telegraph the shippers 
of the cargo giving the charterers’ names— 
namely, Vigers Brothers—and giving at least six 
clear days’ notice of the probable date of 
steamer’s arriva l at the loading port.”  Then 
tha t is signed “  H . G. Harper and Co., as agents 
fo r the merchants.”  Now, that is ju s t as absolute 
a misrepresentation of the true state of things 
as was the firs t contract. They were not acting 
as agents fo r Messrs. Vigers, whose name they 
took upon themselves to put in to  the charter. 
They made no contract between Messrs. Vigers 
and these gentlemen, and they were not acting as 
agents fo r merchants, although they so describe 
themselves in  signing the charter. W hat their 
object was in  making i t  in  tha t form  I  do not
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th in k  i t  is necessary fo r me to consider. M r. 
Harper said i t  was a matter o f business. I t  
may be so, but when I  find one party to the 
negotiations carefully concealing the nature of 
the transaction, and representing i t  to  be other 
than i t  is, I  come to the conclusion tha t he does it, 
a t any rate, not fo r the advantage of the other 
party to the negotiation. B u t i t  is not necessary 
fo r me to form  any conclusion as to why i t  was 
done, because, as M r. Bankes properly pointed out, 
i t  does not really affect the relations between the 
p la in tiff and the defendant, and is therefore only 
a matter of prejudice. Therefore I  do not 
concern myself fu rthe r w ith it .  Having made 
tha t charter, on the 5th June they declare the 
HeJdos to  the defendants as being the ship which 
would fu lf il the contract of the 3rd Feb., and i t  
was argued by M r. Bailhache fo r the defendants 
tha t tha t altered the position of the p la in tiffs  
having no principals, and from  that tim e they 
were acting fo r principals—viz., the owners of 
the H eUos. I  do not th ink  tha t contention is 
correct. The owners of the Hehtos never were 
principals so fa r as Messrs. Vigors Brothers were 
concerned. There never was any charter made 
between them or any p riv ity  between them at all, 
except possibly the bills of lading afterwards 
signed. I  th ink  the facts remained exactly the 
same after the declaration of the Hehtos as before 
—viz., tha t the p la in tiffs had contracted ostensibly 
as agents, bu t really being themselves principals 
w ith the defendants. Now, the goods were 
shipped, and they came forward on the Hehtos. 
The b ills  of lading were made out reserving 
fre igh t as per charter-party of the 22nd May. 
Possibly i t  would have been d ifficu lt to  make 
them out reserving any other fre ight, hut, at any 
rate, tha t is the way i t  was made out, and tha t 
fre igh t was not the fre igh t due upon the contract 
of the 3rd Feb., but was a fre igh t of 11. which 
had been agreed upon the Hehtos. The cargo 
arrived, and there was a question of the amount 
to be paid, and correspondence took place which 
i t  is necessary fo r me to refer to, because i t  is 
said to have been a settlement of the matter by 
the p la in tiffs abandoning the claim which they 
are now making. On the 2nd Ju ly  the master 
informed the defendants tha t the Hehtos had 
been reported. On the 9th Ju ly  the defendants 
wrote to the p laintiffs, saying : “  W ith  reference to 
our charter dated the 3rd Feb. fo r about 935 
standards Koivusaani, we find tha t the steam
ship Hehtos, which steamer loaded the goods 
under the charter, is only being paid at tne 
rate of 11. per standard. We presume, therefore, 
that we shall only be debited at th is rate in  
fre ight. Please confirm.”  The p la in tiffs  replie^ 
on the same d a y : “  We are in  receipt ot 
your favour of even date re  steamship Hehtos, 
and we really cannot understand why you write 
to us as you do. When we took the charter up 
in  February last we could not te ll whether the 
market would go in  our favour or against us. 
In  th is instance i t  has happened to go in  our 
favour, and, seeing tha t in  a good many cases we 
have sustained heavy losses, we consider we are 
fu lly  entitled to the difference. Had the market 
gone against us, we should, of course, have had to 
pay the necessary fre igh t to obtain a substitution 
boat.”  On the 11th Ju ly  the defendants write 
back : “  Our charter-party was between owner 
and ourselves. The charter owner’s hold is 20s.

per standard. W e note you propose to take the 
difference, bu t we th ink  you w ill agree w ith  us 
i t  is not regular fo r agents to take a profit. 
K ind ly , therefore, le t us have fre igh t account 
made out a t 20s. per standard, as per owners 
charter, and also owner’s authority to pay you 
fre ight.”  On the same day the p la in tiffs reply :
“  We are in  receipt of your favour of even date, 
and are surprised at the attitude you take up in  
th is matter. You knew very well tha t we were 
taking this quantity up as a parcel, and no 
steamer was named. A t  the time the rate was 
a cheap one or you would not have chartered.
I  ought to have said tha t there is no suggestion 
tha t i t  was an improper fre igh t tha t was got 
from  the defendants in  February; i t  was the 
proper market fre ight. The letter goes on : “  We 
have a large connection w ith  foreign owners and 
are closely connected w ith a good many boats, so 
tha t when we take up any goods we know fo r 
certain tha t we shall be able to provide the neces
sary tonnage.”  I  am not quite sure tha t I  can 
accept that. Continuing, they say: In  the 
present case we had not one of our regular boats 
to pu t in, and therefore the Hehtos was chartered 
instead.”  On the 16th Ju ly  the p la in tiffs 
attempted to put a “ s top”  on the cargo fo r 
fre ight, but i t  had at tha t time been discharged. 
They also found th is difficulty, tha t the bills of 
lading which the defendants held reserved the 
fre igh t at 1Z., and not at the higher rate, and 
therefore they would have found a d ifficu lty in  
enforcing i t  as a “  stop ”  on the fre igh t even i f  
the cargo bad not been discharged. The result 
of tha t was tha t on the 17th Ju ly they wrote a 
le tter which is said to be a settlement of the wnole 
matter. That le tter is in  these terms, and is 
w ritten  to the defendants’ solicitors and not to the 
defendants themselves. “  In  reply to your le tter 
of yesterday, we have already phoned you tha t 
we are prepared to  w ithdraw the stop and issue 
a release, and, as you propose to pay the 
280Z 15s. Id . and dock dues, we w ill take tha t 
as settlement of fre igh t per steamship Hehtos on 
Messrs. Vigers’ portion of the cargo and drop the 
Is. 6d. per standard because the b ill of lading is 
made oht erroneously.”  I f  that le tter stopped at 
the word “  erroneously,”  there would have been a 
good deal to have been said fo r the contention 
that, there being a dispute as to whether they 
could charge the larger amount or not, they 
agreed to drop the 1«. 6d .; bu t i t  goes on: “  B u t 
as regards our claim fo r tha t additional Is. 6d,, 
our M r. Harper w ill take an early opportunity of 
seeing M r. Vigers on the subject.”  Now, i t  is 
said tha t tha t was a settlement by which they 
accepted 280Z. 15s. Id . in  satisfaction of the whole 
of the ir claim. I  cannot see tha t i t  is, as i t  
goes on expressly, after saying they w ill take i t  
as a settlement, to  say: “  We have a fu rther claim 
of Is. 6d. upon our contract w ith  you, and, as to 
that, we w ill take an early opportunity of seeing 
you on the subject.”  I  th ink  tha t means th is : 
“  Owing to the form  in  which the b ill of lading 
has been drawn up, we do not intend to go on 
try in g  to claim th is  as fre ight, bu t we do adhere 
to a claim fo r a fu rthe r Is. 6d. on our contract 
w ith  you, and we w ill see you about it . ”  I  do 
not th ink  tha t was an acceptance of the 
280Z. 15s. Id . and dock dues in  settlement of the 
whole matter. That le ft the difference of Is. bd., 
which is the matter of dispute in  th is action.
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I t  was contended on behalf of the p la in tiffs tha t 
they come exactly w ith in  the four corners of the 
decision in  Schm alz v. A ve ry  (sup.), which is 
referred to in  Oarver’s Carriage by Sea in 
these terms in  sect. 128: “  Where a charter- 
party has been made by an agent expressly on 
behalf o f a principal, the agent is not personally 
liable upon the contract, even though the p rin 
cipal be a foreign one, and although he may not 
have authorised the supposed agent to make the 
contract. I f  the agent was not authorised, no 
contract at a ll has been concluded, unless i t  can 
be shown tha t the agent had no principal at all, 
and was, in  fact, contracting fo r h im se lf; in  
which case probably he may sue or be sued on 
the contract.”  Now, in  the present case the facts 
are the same. I t  is shown here, I  th ink, tha t the 
agent had no principal, and was, in  fact, acting 
fo r himself, and Schm alz v. A ve ry  certainly seems 
to  decide tha t in  tha t case the principal may sue 
upon i t  himself. I  need not refer to the judgment 
at any length. I t  is said he may be considered an 
agent fo r himself, which is a curious position, but, 
a t any rate, in  tha t case a person who described 
himself as agent, I  th ink, fo r the freighter, being 
himself the freighter, was held to be entitled to 
sue on the charter-party. Now, after the note 
which I  have read in  Carver’s Carriage by Sea, 
in  which Schm alz v. A ve ry  is cited, the author 
says, “  compare S h a rm a n  v. B ra n d t,”  and tha t 
case was relied upon by M r. Bailhache, as was 
another case, F a ir l ie  v. Fenton , as being contrary 
to  Schm alz  v. A very , and as showing tha t the 
p la intiffs in  th is case could not sue. I  th ink  
what I  have to decide is whether this case comes 
w ith in  Schm alz v. A ve ry  or S ha rm a n  v. B ra n d t  and 
F a ir l ie  v. F en ton  (u b i sup.). The la tter case may be 
pu t on one side, because, as I  read it, the p la in tiff 
contracted fo r a p iincipa l whom he named, and 
there was such a principal, but the p la in tiff as 
broker claimed the rig h t to sue upon the contract 
because he said he had an interest in  i t  such as 
an auctioneer has, who is allowed to sue although 
he contracts fo r a principal. Now, tha t is not 
th is  case at all. Fa irlie  was not the p rinc ipa l; 
he was an agent and the principal existed. 
S ha rm a n  v. B ra n d t  is a lit t le  difficu lt to deal 
w ith, because i t  is not quite clear how much turns 
on the question of the Statute of Frauds and 
how much turns upon the general principles of 
law, bu t there are, no doubt, expressions in  which 
i t  would seem to be contrary to the decision in  
Schm alz v. A ve ry . I t  is to  be noticed, however, 
th a t in  tha t case Sharman, the p la in tiff, who was 
try in g  to sue upon the contract, was the agent of 
the defendant, and had been- instructed by the 
defendant to go into the market and buy fo r him. 
Under those circumstances, the court, not un
naturally, held tha t he could not tu rn  himself 
in to  a principal and sue the person who had 
instructed him  as agent as i f  they were transact
ing business as principals. Therefore I  do not 
th ink  tha t these cases, when you look in to  them, 
are decisions which really touch the decision in  
Schm alz v. Avery.

B u t M r. Bailhache contended tha t there were 
other distinctions. One of them I  have already 
dealt w ith—viz., the declaration of the Hehtos 
on the 5th June. He also said th is was 
distinguishable because the contract in  Schm alz  
v. A ve ry  was not a brokerage contract. I  
confess I  do not see any difference. A  broker

is only an agent. There are some brokers, no 
doubt, who perform somewhat peculiar functions 
different from  other agents, but a shipbroker is 
only an agent to  make a charter, ju s t as any
body else is agent to make a charter. I t  was 
contended on behalf of the defendants that 
there m ight be a difference in  the signature, 
and tha t there is nothing to show how the charter 
in  Schm alz v. A ve ry  was signed ; tha t i t  may have 
been signed personally by M r. Schmalz, and tha t 
therefore he was entitled to sue and be sued on 
tha t ground. A ll I  can say is, tha t tha t is not 
the ground upon which the case was decided. I t  
does not appear what the signature was in  the 
report, bu t i t  does not appear in  any part of 
the judgment tha t the signature was in  any way 
a matter which entered in to the consideration 
of the court in  deciding tha t case. A  fu rther 
distinction taken by M r. Bailhache was tha t in  
the case of Schm alz v. A ve ry  the p la in tiff himself 
shipped the goods, whereas in  th is case the plain
t i f f  was not the shipowner, bu t got another ship
owner to perform the contract. I  do not th ink  
tha t makes any difference. I t  does not make 
any difference whether the p la in tiff pu t in  his 
own ship or a ship he had chartered, and which, 
therefore, he had at his disposal pro  hac vice. 
For these reasons I  cannot see any distinction 
between th is case and Schm alz v. A ve ry , and 
therefore the p la in tiff is entitled to recover th is 
money on the authority of tha t case. B ut, as I  
have said, I  am quite satisfied as to this, that, 
i f  he had disclosed the true state of affairs to 
the defendants at the time he made the contract, 
either no contract would have been made at a ll, 
or, i f  i t  had been made, there would have been 
no litiga tion  about the matter. Under those 
circumstances, as he has brought the whole of 
th is litiga tion  about by choosing to conceal the 
real state of affairs, I  do not th ink  I  can give 
him any costs. Therefore I  th ink  the judg
ment should be fo r the p la intiffs, but w ithout 
costs.

Solicitors fo r the pla intiffs, B o tte re ll and 
Roche.

Solicitors fo r the defendants, T rin d e r, Capron, 
and Co.

P R O BA TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

M onday, M a rc h  1, 1909.
(Before B a r g r a v e  D e a n e , J. and Elder 

Brethren.)
T h e  B u t e s h ir e , (a)

Salvage— P rac tice— P le a d in g — A d m iss io n  o f fa c  ts 
— D e n ia l o f  inferences— R ig h t o f  p la in t if fs  to 
give evidence—■E vidence as to value.

V arious tugs and lifeboats in s t itu te d  salvage su its  
to recover salvage f o r  services rendered to a 
steam sh ip , her cargo and  f r e ig h t .  A f te r  the 
p la in t if fs  in  the va rious su its  had de livered  
statem ents o f c la im , the so lic ito rs  f o r  the defen
dants ob ta ined  a n  o rde r to consolidate the su its  
and  de live red  a defence in  w h ich  the defen
dants a d m itte d  “  the fa c ts  alleged in  the va rious  
statem ents o f  c la im , bu t n o t the inferences

(a)Reported by L. F. 0. Dabby, Esq., Barrister-at-Law.
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sought to be d ra w n  f r o m  the sa id  fa c ts ,”  
and  subm itted  “  themselves to the ju d g m e n t o f  
the co u rt thereon.”  The p la in t if fs  then had  
discovery o f  the defendants’ log boohs. On the 
hearing  o f  the consolidated su its , counsel f o r  
some o f  the p la in t if fs  tendered the log booh o f 
the defendants’ vessel as evidence o f the in ference  
to be d ra w n  f r o m  the fa c ts ; counsel f o r  other 
p la in t if fs  a p p lie d  f o r  leave to am end the c la im  
on b e h a lf o f  the salvors f o r  w hom  he appeared  
on the g round  th a t the log booh disclosed a 
m a te r ia l fa c t  w h ich  those salvors cou ld  not have 
hnown when the c la im  was delivered.

H e ld , th a t  the p la in t if fs  were n o t e n tit le d  to ca ll 
evidence o r p u t  in  documents in  support o f  
th e ir  case as the fa c ts  pleaded by them  were 
adm itte d , and  th a t no am endm ent could be 
allow ed a t the t r ia l ,  as the a p p lic a tio n  was too 
la te  an d  should have been a p p lie d  f o r  a fte r  
discovery.

H e ld , fu rth e r, th a t, on the fa c ts  as a dm itted , the 
salvors should be aw arded  72751., w h ich  was 
apportioned  between them.

Sa l v a g e  s u it s .
The pla intiffs were the owners, masters, and 

crews of the steam tugs V ic to r, C ham pion, 
P re m ie r, F lo r id a ,  A rca d ia , A id .  L a d y  C urzon, 
and L a d y  C ra n d a ll, and the crews of the life 
boats E liz a  H a r r ie t t  and Charles and Susanna  
Stephens, stationed at Margate and Ramsgate.

The defendants were the owners of the steam
ship B utesh ire , her cargo and fre ight.

The pla intiffs in  the various suits claimed 
salvage fo r services rendered to the B utesh ire , 
her cargo and freight, when ashore on the Long 
Sand in  the Thames estuary. The B utesh ire , a 
screw steamship of 5583 tons gross and 3619 
tons net register, went ashore on the early 
morning of the 27th Dec. 1998, while on a voyage 
from the Argentine to London, v ia  Liverpool, 
w ith a cargo of frozen meat, and remained ashore 
u n til towed off by the tugs about 4 p.m. on the 
28th Dec. The tug V ic to r  rendered a further 
service by remaining in  attendance on the 
B utesh ire  u n til the early morning of the 
29th Dec.

The owners, masters, and crews of the steam 
tugs V ic to r  and C ham pion , the steam tug 
P re m ie r, and the coxswain and crew of the M ar
gate lifeboat E liz a  H a r r ie t t ; the owners, masters, 
and crews of the steam tugs F lo r id a  and A rca d ia , 
the owners, master, and crew of the steam tug 
i i d ; the coxswain and crew of the lifeboat 
Charles and  Suzanna S tephens; and the owners, 
masters, and crews of the steam tugs L a d y  
Curzon  and L a d y  C ru n d a ll delivered statements 
cf claim on the 12th, 18th, 20th, 23rd, and 26th 
Jan. respectively.

The services proved to have been rendered by 
the p la in tiffs are set out in  the judgment of 
Bargrave Deane, J. In  addition to the services 
dealt w ith in  the judgment, the owners of the 
steam tug  V ic to r alleged in  par. 8 of the ir state
ment of claim tha t the B u tesh ire  as she pro
ceeded to Gravesend was in  danger of going 
ashore; tha t those on the V ic to r signalled to her 
and hailed her to starboard her helm, which 
she d id ; that the master of the B u te sh ire  then 
hailed, the master of the V ic to r  to go on board 
and take him to an anchorage as the p ilo t had 
lost his way, and that, after some conversation, 
the master of the V ic to r went on board and was

requested to take charge and take the B u tesh ire  
to  an anchorage, and tha t this was done; and tha t 
the tug was then sent to Gravesend in  charge of 
the mate to fetch another pilot.

On the 25th Jan. the managing owner of the 
B u tesh ire  made an affidavit of values in  which he 
swore tha t the value of the B u tesh ire  was 28,0001., 
o f her cargo 58,8171., and of her fre igh t n i l .

On the 27th Jan. the court made an order con
solidating the various suits.

On the 8th Feb. the court ordered tha t the 
issues raised by nar. 8 of the statement of claim 
of the owners o f the tug V ic to r be not tried on 
the 25th Feb., the day fixed fo r the hearing of the 
action. On the same day a fu rther order was 
made tha t both p la in tiffs and defendants should 
be at liberty to  call evidence as to the value of 
the salved p roperty ; that the defence should be 
delivered in  five days; and tha t w ith in  three days 
of the delivery of the defence the defendants 
should deliver an affidavit of documents.

On the 11th Feb. the defendants delivered 
a defence to the consolidated suits by which 
they admitted the facts alleged in  the various 
statements of claim w ith  the exception of 
the allegations contained in  par. 8 of the 
statement of claim of the tug  V ic to r, but 
did not adm it the inferences sought to be 
drawn from  the facts, and they submitted them
selves to the judgment of the court thereon. 
They pleaded tha t the values of the salved 
property were as stated in  the affidavit of ^values, 
and denied the allegations of fact contained in  
par. 8 of the statement of claim delivered on 
behalf of the V ic to r.

On the 11th Feb. the pla intiffs delivered a 
reply jo in ing  issue, and on the same day notice 
of tr ia l was given fo r the 25th Feb.

L .  B a tte n , K .C . and Daw son M il le r  fo r the tugs 
V ic to r  and C ham pion .

A s p in a ll, K.O. and H . C. S. D um as  fo r the tugs 
L a d y  C urzon  and L a d y  C ru n d a ll.

C. B . D u n lo p  fo r the tug  A rcad ia .
A . B u c k n il l fo r the tug  F lo r id a .
B aden  P ow e ll, K.C. and B . H . B a llo ch  fo r the 

tug  P re m ie r.
C. Stubbs fo r the tug A id  and the Ramsgate 

lifeboat.
A . E . Nelson  fo r the Margate lifeboat.
L a in g , K.C. and D . C. Lech fo r the defendants, 

the owners of the B u tesh ire , her cargo and 
fre ight.

Evidence as to the value of the salved property 
was called by the p la in tiffs and defendants, and 
is dealt w ith in  the judgment delivered by the 
court.

Counsel fo r the tugs V ic to r  and C ham pion, who 
had the conduct of the consolidated suit, tendered 
the log of the B u tesh ire  as evidence of the in fe r
ences to be drawn from  the facts admitted on the 
pleadings, but the court refused to perm it any 
evidence to be given or documents to be put in, 
as the facts pleaded by them were admitted, and 
the court was only concerned w ith  the inferences 
to be drawn from those facts.

Counsel fo r the tug P re m ie r th en applied fo r leave 
to amend the ir statement o'’ claim on the ground 
tha t the log book and the letters of the master 
disclosed a material fact which the p la intiffs
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could not have known when the ir claim was 
delivered, bu t the application was refused on 
the ground tha t the application was too late 
and should have been made immediately after

and C o .; the F lo r id a ,  P r itc h a rd  and S o n s ; the 
P re m ie r, Charles E . H a rv e y ; the A id  and the 
Ramsgate lifeboat, Thom as Cooper and C o .; the 
B utesh ire , Lowless and Co.

discovery.
B a r g r a v e  D e a n e , J.—In  this case the steam

ship B u tesh ire , a vessel of 5583 tons gross and 3619 
tons net register, on a voyage from Buenos Ayres to 
London w ith  a cargo of frozen meat, got on to the 
Long Sand in  the early morning of the 27th Dec. 
last, and she was got off on the 28th. She was 
in  a very awkward position, and i t  was no doubt 
advisable she should be got off as soon as possible. 
The weather was extremely bad. I t  is said to 
have been blowing a gale from  the east, w ith 
squalls and snow and a bad sea, and undoubtedly 
she was well on th is sand. The firs t vessel to 
come up to her seems to have been the Margate 
lifeboat. N ext came the L a d y  C urzon, followed 
by the V ic to r, and shortly after tha t by the 
C ham pion . Those three tugs were the only tugs 
which were towing on the firs t of the three tides. 
The next vessels to come up were the A id ,  bringing 
out the Ramsgate lifeboat, and the A rc a d ia  and 
P re m ie r. So on the second tide there were six 
tugs towing. F inally, on the th ird  tide the 
F lo r id a  and the L a d y  C ru n d a ll came up, and a ll 
eight tugs took part in  the towage. Now, I  have 
to apportion my award among a ll these claimants, 
and, to  add to my difficulties, the values are not 
agreed. I  and the E lder Brethren have, to the 
best of our ability , to  arrive at what we consider 
to  be the fa ir  value of the ship and her cargo. 
According to the p laintiffs, the ship is worth
66,0001, and her cargo 91,0001, which makes a 
value of over 150,0001. According to counsel 
fo r the defendants, the value of the ship is
28,0001., and tha t of her cargo 67,7591. We 
have arrived at these figures. The ship orig i
nally cost 73,0001. in  1893. She had repairs 
to the extent of 20001. done in  1900, and in  1905 
she underwent repairs to the extent of 10,0001. 
She is now valued at 28,0001. by her owners, 
bu t I  find she was insured fo r 30,0001., and tha t 
the machinery and other things on board her 
brought her insurance up to 60,0001. I  take 
tha t as being a lit t le  beyond her fu l l  value, and I  
have taken 40,000?. as the fa ir  value of the ship 
and machinery. The cargo is more d ifficu lt to 
assess, because we have very lit t le  means ot 
•judging. Counsel fo r the defendants puts the 
value at about 67,7001., and the other side 
says about 90,0001. We have taken a common 
course and sp lit the difference—75,000?. which 
gives a to ta l value of 115,0001. Now, of these 
tugs, some towed on three tides, some on two, and 
some on one, and there are also differences between 
them as to their values, horse-power, tonnage, and 
other matters. I  cannot go in to a ll these details. 
We have gone into them in  my room, and the 
result is tha t I  award the following sums : The 
L a d y  C urzon  11601., the V ic to r  8701., the C ham 
p io n  8501., the A id  and the Ramsgate lifeboat
10001., the A rc a d ia  7501., the P re m ie r  6001., the 
F lo r id a  6001., the L a d y  C ru n d a ll 8701., and the 
Margate lifeboat 2751.—tota l 72751.; and I  certify 
fo r separate representation in  each case.

Solicitors fo r the V ic to r  and C ham p ion  and the 
lifeboat E liz a  H a r r ie t t ,  C. J. S m ith  and H udson ; 
the L a d y  C urzon  and the L a d y  C ru n d a ll, M o w ll 
and M ow ll-, the A rc a d ia , C larkson, Greenwell,

M onday, A p r i l  26, 1909.
(Before S ir J. B ig h a m , President.)

E l  A r g e n t in o . (a)
M ortgage  — Necessaries supp lied— M ortgagee in  

possession — B ig h t  to f r e ig h t  — P a ym e n t o f  
necessary men.

The owners o f  a B r i t is h  steamship, w h ich  was 
m ortgaged to bu ilde rs  to secure p a r t  o f  the 
purchase money, bought coal f o r  a voyage to 
the R iv e r  P la te  and  back. The coal was 
supp lied  to the sh ip  a t B a r ry  on the c red it o f  
the owners, p a y m e n t being made by b i l l  due and  
payable  a m on th  a fte r  the supp ly  o f  the coal. 
W hen the b i l l  f e l l  due i t  was no t met. The owners 
also fa i le d  to p a y  an  in s ta lm e n t o f  the purchase  

p rice , w hereupon the mortgagees— the bu ilde rs
_took constructive  possession o f  the steamship.
The bu ilde rs  then w ent in to  vo lu n ta ry  l iq u id a t io n ,  
an d  the liq u id a to r  b rought the sh ip  home, f r e ig h t  
being earned. The necessary men c la im ed  to be 
p a id  ou t o f  the f r e ig h t  the sum  due to them  fo r  
coals.

H e ld , reve rs in g  the decision o f  the re g is tra r, th a t  
the necessary men were no t e n title d  to be p a id  
ou t o f  the fre ig h t f o r  the coal they had supp lied , 

f o r  they had re ta in e d  no in te re s t in  the coal. 
N o th in g  o f  the irs , ne ith e r la b o u r no r m a te r ia l, 
was used to earn  the fre ig h t ,  and  so they could  
have no in te re s t in  the fre ig h t ,  and  i t  should  
be p a id  ou t to the mortgagees.

M o t io n  in  objection to the report of the registrar 
reporting that certain necessary men the suppliers 
of coal to the E l  A rg e n tin o  were entitled to a sum 
of freight lying in  the registry in preference to 
the mortgagees who had taken possession of the 
ship. .

The E l  A rg e n tin o  was b u ilt by S ir James Lamg 
and Sons L im ited, and was owned by the Anglo- 
Argentine Steam Shipping Company L im ited  
who took delivery of her in  Feb. 1907. As the 
builders had not been fu lly  paid fo r the vessel, 
they drew b ills  on the Anglo-Argentine Company 
fo r the balance which were payable at intervals, 
and the builders also had a firs t mortgage on the 
vessel and certain insurance policies. S ir James 
La ing and Sons L im ited  discounted some of the 
b ills  drawn on and accepted by the Anglo- 
Argentine Company L im ited  w ith Barclay and 
Co. L im ited, and the la tte r firm  also had the 
benefit of the firs t mortgage on the vessel.

On the 21st Nov. Kaye, Son, and Co. Lim ited 
sold to W incott, Cooper, and Co., who were acting 
as the managing owners of the E l  A rg e n tino  fo r 
the Anglo-Argentine Company 2466 tons 9cwt. of 
coal fo r 1880Z. 13s. 4d. fo r the use of the E l  
A rg e n tin o  payment to be made less 2 | per cent, 
in  th irty  days, and the suppliers drew a b ill fo r 
the amount due to them 1833L 13s.

The coal was put on board the vessel at Barry 
on the 14th Dec. fo r the use of the E l  A rg e n tino  
on her outward and homeward voyages. The 
vessel arrived at Monte Video on the 9th Jan.

(a) Reported by L. F. 0. Da b b y , Esq., Barrister-at-Law .
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1908, and on the 13th Jan. the payment fo r the 
coals fe ll due, but the Anglo-Argentine Company 
had become involved in  financial difficulties, and 
the suppliers were not paid the amount due to 
them.

On the 8th Feb. S ir James Laing and Son 
suspended payment, and the owners of the E l  
A rg e n tin o  having failed to pay an instalment of 
the purchase money on the same day the E l  
A rg e n tino  was taken constructive possession of 
by S ir James Laing and Sons on behalf of Barclay 
and Co., who had discounted acceptances of the 
Anglo-Argentine Company, in  respect of the 
building contract to  the extent of 121,0001. and 
had the benefit of the firs t mortgage on the 
vessel.

On the 10th Feb. Thomas Cooper and C o , 
solicitors, acting on behalf of Messrs. Kaye, Son, 
and Co. L im ited, the suppliers of the coal wrote 
to S ir James La ing and Sons L im ited  in  the 
following terms :

W e understand th a t you are the f irs t  mortgagees of 
th is  vessel and th a t you e ither have taken o r prooose to  
take possession of her. W e th in k  i t  r ig h t  to  in fo rm  you 
th a t our c lien ts  Messrs. K aye, Son, and Co. L im ite d , 
have claim s against the  vessel in  respect o f coals 
supplied to  her when she le f t  th is  country . The cla im  
amounts to  19111. 10s. O ur o lients c la im  a r ig h t to  be 
Paid the am ount, or a t a l l  events the  value o f the  coals 
Used on the way home ou t o f the  fre ig h t w h ich  the 
vessel w i l l  earn on th a t voyage, and we Bhall be glad to  
hear from  you th a t you w i l l  take  the necessary steps to  
Protect ou r c lie n t’s ola im  so as to  obvia te  any proceed- 
Wgs being taken to  enforce i t .

Sir James Laing and Sons L im ited  replied on 
the 11th Peb.:

W e w il l  be g lad i f  you w i l l  re fe r us to  any a u th o r ity  
under w h ich  you r olients are en title d  to  a preference 
over our mortgage fo r  th e ir  c la im  o f 1911Z. 10s. W ith  
regard to  the  coal consumed on the  hom eward voyage, 
th is , no doubt, has been supplied to  the  sh ip  on the 
c red it o f the  A nglo -A rgen tine  Company, and we are 
advised th a t we are en titled  to  use a ll coal and stores 
ac tua lly  on board the  vessel a t the tim e  we take 
Possession. I f  we are w rong on th is  p o in t we w ou ld  be 
glad to  be corrected, and to  make the necessary prov is ion  
fo r you r c lien ts ’ c la im , b u t as there are o the r mortgages 
behind ours, we m ust necessarily be care fu l as to  w ha t 
moneys we pay.

To tha t le tter Thomas Cooper and Co. on the 
12th Feb. rep lied :

We do n o t know  th a t we can re fe r you to  any actua l 
decision to  the  effect th a t a mortgagee m ust pay o u t o f 
any fre ig h t he collects the  costs and expenses of the 
yoyage in  respect o f w h ich  the fre ig h t is collected, b u t 
i t  seems to  ns th a t on the  most o rd inary  princip les the 
Person who takes the benefit o f the  resu lts  o f a voyage 
m ust pay the  expenses, the expenditure o f w h ich  has 
brought about those results. In  the circum stances we 
3uggest th a t when you receive the fre ig h t you should a t 
a ll events set aside suffic ient to  cover our o lien ts ’ olaim 
80 th a t no d iffic u lty  need arise when the  fre ig h t is 
collected, and the  r ig h ts  o f our o lien ts  can be adjusted 
a t a la te r period.

To this le tter S ir James Laing and Sons 
Lim ited replied suggesting tha t Thomas Cooper 
^nd Co. had better write to the solicitors for Sir 
James Laing and Sons Lim ited.

On the 17th Feb. S ir James La ing and SonB 
Lim ited went in to voluntary liquidation, a Mr. 
Squanee being appointed liquidator.

On the same day, Barclay and Co. L im ited  
applied to the A dm ira lty  Court under sect. 30 of 

V o l . X I., N. S.

the Merchant Shipping A ct 1894 (56 & 57 V ie t, 
c. 60) and obtained an in junction restraining 
the owners or mortgagees from  dealing w ith  the 
E l Argentino, or w ith  the shares thereof un til 
fu rther order of the court.

On the 20th Feb. Messrs. Simey and I l i f f ,  
solicitors to Mr. Squance, the liquidator, wrote to 
Thomas Cooper and Co. asking whether the 
la tte r could refer them to any authority under 
which the liquidator would be justified in  paying 
Messrs. Kaye’s claim under the circumstances 
mentioned, and saying tha t i f  they could do 
so the liquidator was quite prepared to con
sider the matter favourably, the le tter then pro
ceeded :

F u rth e r com plications, however, have arisen in  
respect o f orders w hich have been obtained by the 
consignees of the  cargo in  v iew  of several con flic ting  
c la im s, and the  fre igh ts  are to  be paid to  Messrs. B ir t ,  
P o tte r, and Hughes, L im ite d , our c lien ts ’ agents in  
London, and a fte r paym ent the reout o f the  ship ’s d is
bursements the  balance is  to  be pa id in to  court. You 
w i l l  thus see th a t our c lien t is  no t in  a position  to  
recognise any claim s excepting those w hich are a c tu a lly  
liens o r charges upon the vessels.

On the 24th Feb. Thomas Cooper and Co. 
replied to tha t letter tha t as the fre ights were to 
be paid in to  court, the ir clients would have an 
opportunity of pu tting  forward the ir claim, and 
stated tha t i t  seemed to them tha t as the fre igh t 
could not have been earned without the use of the 
coals which had been supplied by the ir clients, 
at a ll events the value of the coal used subsequent 
to the mortgagees taking possession, ought to be 
paid for.

On the 26th Feb. the following order was 
made by the A dm ira lty  Court as to the E l  
A rgen tino .

(a) T h a t Messrs. B ir t ,  P o tte r, and Hughes do ac t as 
ship ’s agents in  connection w ith  the  com pletion o f the 
homeward voyage and the discharge o f the  cargo, ib) 
T h a t they do co llect the fre igh ts  and pay a ll proper 
disbursements, inc lud ing  th e ir  ow n proper rem uneration 
and thereupon pay the balance o f such fre ig h t in to  th is  
court, (c) A nd  th a t they use a ll reasonable care and 
diligence to  keep the expenses down to  the lowest 
possible am ount consistent w ith  the due ca rry ing  ou t of 
the  above purposes.

L ib e rty  to  app ly. T h is  order to  be w ith o u t prejudice 
to  any question raised now o r hereafter by  any person 
inte rested as to  h is o r any person’s r ig h t  to  the  fre igh ts , 
or as to  w hether any p a rtic u la r expense defrayed under 
th is  order ought, to  come o u t o f fre ig h t o r proceeds of 
ship, or as to  any o ther question o f p r io ritie s  or 
m arshalling.

The fre igh t was paid in to  court under this 
order, and on the 31st March Thomas Cooper and 
Co. entered a caveat in  respect of a sum of 
19111. 10s., said to be due to Messrs. Kaye and 
Son and Co. L im ited  out of the fre igh t in 
respect of coals supplied to the E l  A rgen tina . 
The caveat was renewed on the 12th Jan. 
1909.

On the 18th Jan. 1909 the judge of the 
Adm ira lty  Court made an order tha t the balance 
of the fre igh t in  the registry, standing to the 
credit of the E l  A rg e n tin o  should be paid out to 
Barclay and Co. L im ited, less the sum of 25001. 
to  be retained in  respect of an amount stated to be 
19111. 10s. claimed to be due to Kaye, Son, and 
Company L im ited, and referred the claim to the 
registrar and merchants.

2 O
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The claim of 'Messrs. Kaye, Son, and Co. 
L im ited  was filed on the 3rd Feb., and by i t  they 
claimed :

£  s. d.
B anker coals on board on leav ing M onte 

V ideo the 29 th  Jan. 1908, 1370 tons a t 
cu rren t price fo r W elsh  coal a t Buenos
Ayres, 36s. less Is ........................... ••• 23917 19 0

O r a lte rn a tive ly  1370 tons supplied a t
Barry the  14th Dec. 1907 a t 15s. 6d. ... 1061 15 0

O r a lte rna tive ly  2466 tons a t 15s. 64..... 1911 10

The reference came on fo r hearing on the 
23rd Feb. 1909, and the registrar made his report 
on the 24th Feb. 1909. In  his report, after 
referring to the orders and stating the facts set 
out above, the registrar proceeded :

The above facts being agreed, i t  also being agreed 
th a t ce rta in  correspondence contained in  le tte rs  dated 
the 10th, 11th, 12th, 13th, and 20th Feb. 1908 are to  
be taken as a p a rt o f the  agreed facts, the question 
resolved its e lf in to  one o f law , and on the 23 rd  Feb. 
1909, th is  m a tte r was argued before me by  counsel fo r 
Messrs. K aye and by counsel fo r  Messrs. B a rc lay  and 
Co The question was, have the mortgagees in  posses
sion a r ig h t to  recover the fre ig h t w ith o u t paying  fo r 
the supplies to  the  vessel necessary fo r  the  earning of 
suoh fre ig h t, i t  being ad m itted  th a t those who supplied 
the a rtic les  had no m a ritim e  lien. I t  is undeniable th a t 
a solvent shipowner w ou ld  deduct from  the fre ig h t the 
am ount of Buch disbursements as these before a rr iv in g  a t 
the ne t fre ig h t. In  m y op in ion, the  c la im ants are en
t it le d  to  be pa id ou t o f the fre ig h t the sum of 19111.10s. 
on the p rinc ip le  th a t, having received the benefit of th is  ex. 
penditure in  the shape of the  fre ig h t becoming due by  the 
com pletion o f the voyage, and I  regard the voyages from  
and to  the  U n ited  K ingdom  as one adventure, they m ust 
pay i t .  T h is  seems to  me to  be the p rin c ip le  la id  down 
by the House o f Lords in  B ristow  v. W hitm ore (1 M ar. 
La w  Cas. O. S. 95 (1861); 1861, 31 L . J . 467, Ch.). I t  
was said th a t th is  decision was no t to  be found approved 
in  any subsequent case. I t  appears, however, to  me to  be 
so clear and equitable a p roposition  as no t to  need subse
quent approval. B u t I  th in k  also th a t the same p rinc ip le  
is to  be found in  Tanner v. P h il l ip s  (1 Asp. M ar. Law  
Cas. 448 (1872)'; 42 L . J . 125, Ch.), in  w h ich  B ris tow  v. 
W hitm ore was cited, where i t  was adm itted  th a t the char
terers were en titled , as against mortgagees in  possession, 
to  deduct from  the  gross fre ig h t advances on account 
o f fre ig h t as stipu la ted  in  the cha rte r-pa rty , b u t no t 
money advanced merely as loans and no t re ferred to  m  
the cha rte r-pa rty . See also Carver, sect. 590 as to  r ig h t 
o f a mortgagee o f Bhares o f a p a rt owner. Several cases 
were c ited by  counsel fo r  Messrs. B a rc lay , b u t the y  do 
no t appear to  a lte r the m ain p rinc ip le , and are c learly  
d istingu ishable  from  the  present case. H av ing  come to  
th is  conclusion, i t  is unnecessary to  re fe r fu r th e r to  the 
arguments o f counsel, though i t  is  perhaps desirable th a t 
I  should state th a t, in  m y v iew , coals cannot be regarded 
as pa rt o f the  equipm ent o f a ship, so as to  b rin g  sect. 4 
o f the  A d m ira lty  C ourt A c t 18G1 in to  force. As an 
application w i l l  be necessary fo r  the  paym ent ou t to  
Messrs. K aye  of the  sum w h ich  I  find  due to  them , the 
incidence o f the costs o f th is  reference can be decided by 
the  cou rt on such application .

On the 1st March 1909 the solicitors fo r Messrs. 
Barclay gave notice of objection to the registrar s 
report, and on the 3rd March the solicitors fo r 
Messrs. Kaye, Sons, and Oo. L im ited  consented 
to the objections being heard on motion.

On the 1st A p ril the solicitors fo r Messrs. 
Barclay and Sons served a notice of motion on 
Messrs. Kaye, Son, and Oo. L im ited  and the ir 
solicitors asking fo r an order tha t the report of 
the registrar wherein he reported tha t Messrs.

Kaye, Son, and Oo. L im ited were entitled to 
19111 10s. out of the freight in  court should be 
rejected on the grounds that i t  was admitted bv 
the claimants th a t : (a) They had sold the coal 
to the Anglo-Argentine Company Lim ited, the 
owners of the E l  A rg e n tino , on their personal 
credit on ly; (b) they had no possessory or m ari
time lien on the ship or freight and no assign
ment of the fre ight; (c) the E l  A rg e n tino  was a 
British ship and the owners were a limited 
company, registered and having its office in 
England; (d) Barclay and Company Lim ited  
were entitled to the benefit of the mortgage on 
the ship and of the possession taken by the 
mortgagees before the freight was due or paid. 
That on the above admitted facts the registrar 
was wrong in  holding that the claimants had any 
right to have the personal contract debt of the 
Anglo-Argentine Company for the said coal dis
charged out of the freight which was collected on 
twOioll fVia mnrf,era,trees in DOSSeSSion.

S cru tton , K.C., Les lie  Scott, and B . A. W rig h t  
fo r Barclay and Co. L im ited.—Kaye, Son, and 
Co have no rig h t to have a personal debt due 
from the Anglo-Argentine Company discharged 
out of th is fre igh t which was collected on behali 
of Barclay and Co. L im ited, who occupy the 
position of mortgagees. A  mortgagee m  pos
session is an owner, and as such is entitled to 
receive the fre ig h t:

K e ith  v. Burrow s, 37 L . T . Hep. 2 9 1 ; 3 Asp. M ar. 
La w  Cas. 481 (1877) ; 2 A pp. Cas. 636.

I f  the ship is merely mortgaged, the mortgagee 
does not acquire a r ig h t to the fre ight, but, once 
in possession, he is entitled to i t  :

C arver’s Carriage o f Goods by Sea, 4 th  ed it, 
sect. 592.

In  th is case Barclay and Co. L im ited  are in  the 
position of mortgagees in  possession, and as 
such are entitled to th is fre igh t and are under 
no lia b ility  to pay fo r the coal. A  mortgagee in 
possession is not liable fo r necessaries supplied 
to a ship unless the master when ordering them 
was acting as his agent;

The Troubadour, 16 L . T . Bop. 156 ; L. Bop. 
1 A . &  E . 302.

U n til the necessary man brings an action he has 
no claim on the vessel, and a mortgage in  existence 
when the action is brought would rank before the 
claim fo r necessaries:

The P acific , 10 L . T. Bep. 541 ; B r. &  Lush. 243;
The Two E llens, 26 L . T . Bep. 1 ;  1 Asp. M a r. Law.

Cas. 208 (1872) ; L . Bop. 4 P. C. 161.

The case of T anne r and P h il l ip s  (u b i sup.) does 
not help Kaye, Son, and Co. B r is to w  v. W h it 
more (u b i sup.) was cited in  the case of T an n e r and  
P h ill ip s  (u b i sup.), but i t  was not approved by 
Lords Wensleydale and Chelmsford, and it  
merely shows tha t i f  the mortgagee ratifies the 
act of the master he must ra tify  the whole of it .  
Sect. 590 of Carver’s Carriage of Goods by Sea 
referred to in  the registrar’s report does not 
touch the question raised in  the present case.

L a in g , K .C . and D u n lo p  fo r Kaye, Son, and Co. 
—When the mortgagees took constructive posses- 
sion of the vessel she was in  Monte Video w ith  a 
large quantity of th is coal on board. W ithou t 
the coal the mortgagees could not have earned the 
fre ight, and the court w ill not leave the necessary
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man to look to the bankrupt owners of the vessel 
fo r payment. The cost of the coal consumed to 
earn fre igh t should be deducted from the gross 
fre igh t earned ju s t as wages, towage, pilotage, 
dock dues, and cost of discharging cargo are 
deducted from it. The case of B r is to w  v. W h it
more (u b i sup.) was followed in The F e ro n ia  (17 
L . T. Rep. 619; L . Rep. 2 A. & E. G5), and in  
tha t case the learned judge said, referring to 
B ris to w  v. W hitm ore  ■. “  I t  is a strong authority 
fo r saying tha t the mortgagee in  possession, or 
the owner ought not to  be allowed to possess 
himself of th is fre igh t u n til the master has been 
indemnified fo r the labour and disbursements by 
which that fre igh t was produced.”  B ris to w  v. 
W h itm ore  has also been recognised as an autho
r ity  in  the The B ed  Bose (L. Rep. 2 A. & B. 80) 
and in  The O rien ta  (71 L. T. Rep. 343; 7 Asp. 
Mar. Law Cas. 508 ; (1894) P. 271).

The P r e s id e n t .—I f  I  had any doubt about 
this easel should take time to consider my judg 
ment, bu t I  really have no doubt at all. The 
coal in  question, when i t  was sold by Messrs. 
Kaye, Son, and Co. to the owners of the E l  
-Argentina—that is, the mortgagors, became the 
property of the mortgagors, and Messrs. Kaye 
retained no interest in  i t  of any kind whatever. 
The result is tha t though part of the coal was 
undoubtedly used on the voyage from  Monte 
Video to th is country, fo r the purpose of earning 
the fre igh t payable in  respect of tha t voyage, i t  
was coal consumed which belonged to the mort
gagors. I t  was not coal consumed belonging to 
Messrs. Kaye, or in  which Messrs. Kaye had any 
interest whatever. Messrs. Kaye, Son, and Co. 
are, therefore, in  my opinion, not in  a position to 
say, and cannot be allowed to say, tha t the fre igh t 
has been earned in  any sense at the ir expense. 
Nothing of theirs, neither labour nor material, 
was used fo r the purpose of earning the freight, 
and i f  nothing of theirs was used fo r the pur
pose of earning the fre ight, they cannot by any 
possibility have any interest in the fre igh t earned. 
I  therefore th ink  tha t the report of the registrar 
cannot be supported, and tha t the money in  
court, so fa r as i t  represents the freight, must he 
paid out to the mortgagees.

Solicitors fo r Barclay and Co., C atta rns  and 
C atta rns.

Solicitors fo r Kaye, Son, and Co., Ihom as  
Cooper and Co.

M a y  25 and  26, 1909.
(Before S ir J. B ig h a m , President, and E lder 

Brethren.)
T h e  N a d o r . (a )

C o llis io n—Fog— F a ilu re  to hear sound signals  
— P ro o f o f  negligence— Inev itab le  accident.

■A vessel in  charge o f  a com pulsory p ilo t,  hav ing  
ru n  in to  a fo g , was ro u n d in g  u n d e r a p o rt helm, 
to come to an anchor when she collided, w ith  a 
vessel ly in g  a t anchor whose bell was being 
re g u la r ly  sounded f o r  the fo g . The bell o f  the 
vessel a t anchor was no t heard by those on the 
vessel com ing to anchor u n t i l  ju s t before the 
co llis ion .

0») Reported by I,. F. 0. Da r b y . Esq., Barrister-at-Law.

H eld , th a t n e ith e r the p i lo t  n o r the crew o f  the 
vessel com ing to anchor were neg ligent in  not 
hearing  the bell o f the vessel a t anchor, th a t the 
p la in t if fs  had fa i le d  to prove any negligence on 
the p a r t  o f  the defendants, an d  the action  m ust 
be dism issed.

D a m a g e  a c t io n . .
The p la in tiffs were W illiam  Prance Fenwick 

and Co. L im ited, the owners of the steamship 
M on kw o o d ; the defendants were the owners of 
the steamship N ador.

The case made by the pla intiffs was that 
shortly before 4.30 a.m. on the 10th Jan. 1909 the 
Monlewood, a steel screw steamship of 1141 tons 
gross and 715 tons net register, was ly ing  at anchor 
in the neighbourhood of the Sunk L ig h t vessel, in  
the course of a voyage from  Sunderland to 
London laden w ith  a cargo of coals, and manned 
by a crew of seventeen hands a ll told. The wind 
was west-south-west, moderate, the weather foggy, 
and the tide ebb of force unknown. The M o n k - 
wood was at anchor head to tide. Her regulation 
anchor lights were being duly exhibited and were 
burning brightly, her bell was being regularly 
sounded fo r fog, and a proper anchor watch was 
being kept on board her. In  these circumstances 
those on board the Monlewood saw the masthead 
and green lights of the N a d o r  (the fog signals of 
which vessel had been previously heard) about 
500 yards off and about four points on the star
board bow. The N a d o r, however, instead of 
keeping clear, as she could and ought to  have 
done, opened her red ligh t, and came on towards 
the Monlewood, and, as soon as i t  was seen tha t 
she could not clear, the windlass of the M onle
wood was opened and her engines were pu t astern, 
but the N a d o r  came on and struck the starboard 
bow of the Monlewood w ith her port side amid
ships, doing damage.

Those on the Monlewood charged the N a d o r  
with not keeping a good look-out; w ith  fa iling  
to keep clear of the M onlewood; w ith fa iling  to 
ease, stop, or reverse her engines, or le t go her 
anchor; w ith fa iling  to stop her engines on hearing 
a fog signal forward of her beam ; w ith fa iling  to 
indicate her course by whistle signal; and w ith 
crossing ahead of the Monkwood.

The case made by the defendants was that 
shortly before 4.20 a.m. on the 10th Jan. the 
N a d o r, a steel screw steamship of 2031 tons gross 
and 1301 tons net register, manned by a crew of 
twenty-three hands a ll told, was about one mile 
to the north of the Sunk L ig h t vessel in  the course 
of a voyage from B ou jil to  Leith, via, London, 
w ith a cargo of locust beans. The weather was a 
dense fog, w ith a lig h t westerly breeze, and the 
tide was about two hours ebb, of the force of 
about three knots an hour. The N a d o r, in  charge 
of a duly licensed T rin ity  House p ilo t, had been 
steering north-east by north, and was coming 
round head to tide w ith the engines fu ll speed 
ahead and the helm hard-a-port, intending to 
anchor, and was making about three knots an 
hour. The whistle of the N a d o r  was being duly 
sounded at proper intervals, her regulation lights 
were being duly exhibited and were burning 
brightly, and a good look-out was being kept on 
board ot her. In  these circumstances those on 
the N a d o r  saw the rid ing  lig h t of the M onkwood  
almost ahead and about 150 yards distant, and at 

J about the same time the steamer’s bell was heard
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and a second lig h t was observed very fa in tly , 
which appeared to be a second rid ing  lig h t being 
run up to the masthead. As the only chance of 
avoiding the collision which appeared inevitable, 
the engines of the N a d o r  were kept working 
ahead and her helm was kept hard-a-port, but 
ju s t before the collision, and w ith a view to ease 
the blow, the helm was put hard-a-starhoard and 
again hard-a-port. In  spite of these manœuvres, 
the N a d o r  w ith her port side in  the way of 
No. 2 hatch struck the M onkwood, which had 
again sounded her hell, on her starboard how, and 
both vessels were damaged.

The defendants denied tha t the collision was 
caused by any neglect or default on the part of 
the defendants, and alleged tha t i t  was an 
inevitable accident ; and they fu rther alleged that 
the N a d o r  was in charge of a compulsory pilot, 
and alleged that, i f  the collision was due to the 
negligence of any person on the N a d o r, which 
they denied, i t  was solely caused by the 
negligence of the pilot.

A s p in a ll, K.C. and A . I ) .  Bateson  fo r the 
plaintiffs.

L a in g , K.C. and J. S o u th a ll fo r the defen
dants.

The cases of The Culgoa (S h ip p in g  Gazette, 
A p ril 28, 1894) and The W oodford  (March 11, 
1905, and in  H. of L. March 9,1906) were referred 
to during the course of the case.

The P r e s id e n t .—In  this case I  th ink  the loss 
must rest where i t  falls. 1 am not satisfied tha t 
there was any negligence on the part of the 
N a d o r. The N a d o r  had passed the Sunk L igh t 
in  circumstances which, in  my opinion, afforded 
no sort o f warning tha t she was approaching 
a fog of the density which, in  fact, appears to 
have been the case. There was nothing to lead 
those in  charge of her to the conclusion tha t 
the proper course was then to anchor. They 
entered the fog suddenly, and then and not t i l l  
then the proper course was to anchor. There 
was no negligence up to tha t time. When they 
entered the fog they realised tha t the only th ing 
to be done was to bring the ship to an anchor, 
and they took the proper steps to do that. They 
took care to ascertain, what I  am informed is 
the correct expression, tha t there was a clear 
eye. They did the ir best to ascertain tha t there 
was room- and reasonable safety lo  perform the 
manœuvre. We have been told there was a vessel 
on the ir starboard side going in  the same direction, 
and the N a d o r  appears to have put her engines 
astern to get clear o f the area of her evolutions. 
The helm was then put hard-a port and the 
engines fu ll speed ahead, a proper step fo r effect
ing the operation they had determined upon. I t  
was then that they realised tha t the M onkwood  
was ly ing  at anchor ; and the real point in  the 
case is whether the men on board the N a d o r  were 
negligent in  not having realised, by the use of 
the ir eyes or ears by the ir look-out, tha t the 
M onkw ood  was where she was. Several witnesses 
have sworn tha t in  fact they did not realise the 
existence of the M onkwood  u n til they had com
menced the manœuvre of bringing the N a d o r  
round under port helm. I  feel constrained to 
accept tha t evidence. I  am advised tha t neither 
whistles nor bells can be absolutely relied upon 
where you have to take in to account wind and 
the noise of the engines. I  do not know why the

sounds of the M onkw ood ’s whistle and her bell 
did not reach the ears of those on board the 
N a d o r  before they did, but I  am satisfied that the 
sounds did not reach them. Counsel fo r the 
p la in tiffs say th is is nothing more than an 
ordinary case of negligence; tha t the p ilo t and 
the master must have been grossly negligent; 
but here, where the N a d o r  was in  th is fog, a th ick 
and perhaps a dense fog, in  circumstances when 
such men would be very like ly  to pay attention to 
and to hear sounds, i f  in  fact they could be heard,
I  am satisfied tha t fo r some reason which I  cannot 
explain they did not hear them ; and I  do not 
a ttribute any blame to them fo r not hearing them. 
I f  they did not realise tha t the M onkw ood  was 
there i t  is obvious they could do nothing more 
than they did. The p ilo t attempted to improve 
the position by a momentary starboarding of 
his helm, but he realised tha t tha t change would 
produce no good effect and m ight make matters 
worse, and he persevered, as I  th ink  he was 
rig h t in  doing, in  keeping his ship on her port 
helm in the hope tha t by so doing she would 
have enough way on to complete the tu rn ing  opera
tion sufficiently rapidly to escape the anchored 
Monkwood. He made a miscalculation in  that, 
or rather his hopes were not realised, fo r we 
know tha t he collided w ith the anchored vessel. 
I t  is suggested, as I  understand, that he m ight 
have done better i f  instead of persevering w ith 
his port helm and his engines fu ll speed ahead 
he had put his engines astern, bu t I  am advised 
and I  agree tha t i f  he had done tha t the position 
m ight, as counsel fo r the defendants suggested, 
have been aggravated fo r the worse, and instead 
of receiving comparatively small damage the 
M onkw ood  would have been most seriously 
in jured amidships. In  these circumstances I  
th ink  tha t I  cannot find tha t th is vessel, which 
was in  the hands of and under the control of 
a compulsory pilot, was in any way negligent 
in  what she did or omitted to do ; nor can I  
say the p ilo t was negligent. I t  appears to me 
that the whole th ing was—I  do not like to use 
the expression act of God, because i t  is not what 
I  call an act of God at a ll—but i t  was an accident, 
a misfortune, which nobody could have avoided. 
Exercising reasonable care would not have 
prevented the th ing from happening. Reasonable 
care was exercised and did not prevent the 
accident. In  those circumstances I  th ink, as I  
have said before, tha t the loss must rest where 
i t  has fallen, and tha t th is action must be dis
missed.

Solicitors fo r the p laintiffs, Deacon and Co.
Solicitors fo r the defendants, H o lm a n , B ir d -  

wood, and Co.
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M a y  26 and  27, 1909.
(Before S ir  J. B i g h a m , President, and E lder 

Brethren.)
T h e  C a d e b y . (a )

Collision—A lle g a tio n  by p la in t i f f  th a t defendant 
is  alone to blame— A dm iss ion  by defendant th a t 
both vessels are to blame Onus o f  p ro o f u y 
to begin.

I n  a co llis io n  case the p la in t if fs  de livered a state
m ent o f  c la im  a lle g in g  th a t the co llis io n  was 
solely caused by the neg ligen t n a v ig a tio n  o f the 
defendants’ vessel. The defendants a n d  counter
c la im an ts  delivered a defence in  w h ich  they denied  
th a t the co llis io n  was caused by the neg ligent 
n a v ig a tio n  o f  th e ir  vessel, and alleged th a t i t  was 
caused solely by the negligence o f  those on the 
p la in t if fs ’ vessel. Subsequently the so lic ito rs  f o r  
the defendants w rote  to the so lic ito rs  f o r  the 
p la in t if fs  th a t, though they re lie d  on the a llega 
tions o f  f a u l t  made aga ins t the p la in t if fs  vessel,
they a d m itte d  th a t the co llis io n  was con tribu ted
to by f a u l t  on the p a r t  o f the Cadeby. A t  the 
t r ia l  counsel f o r  the p la in t if fs  s u o m itte d  tha t, as 
the defendants had a d m itte d  they were negligent, 
the onus was on the defendants to prove n e g li
gence on the p a r t  o f  the p la in t if fs ,  and th a t the 
defendants should begin.

H e ld , tha t, as the p la in t if fs  alleged th a t the defen
dan ts  were solely to blame, and the defendants 
on ly  a d m itte d  they were in  p a r t  to blame, the 
onus was on the p la in t if fs  to begmy i f  they s i  
sought to prove th a t the defendants were alone 
to blame.

D a m a g e  a c t i o n .
The pla in tiffs were the owners of the steamship 

H e n ry  R . Jam es; the defendants and counter- 
claimants were the owners of the steamship 
Cadeby. .

The case made by the p la intiffs in  the ir state
ment of claim was tha t the collision was solely 
caused by the negligent navigation of the Cadeby. 
They alleged tha t shortly before 5.55 a m. on the 
20th Jan. 1909 the H e n ry  R . James, a steel screw 
steamship of 3150 tons gross and 1980 tons net 
register, manned by a crew of twenty-two hands 
a ll told, was proceeding through the Would 
Channel, off the coast of Norfolk, in  the course 
of a voyage from Sunderland to Newpoit in  wa er 
ballast. The weather was fine and clear, the wind 
about north-west, moderate, and the tide floo o 
the force of about a knot. The H e n ry  B . James, 
steering S.E. by S. J S. magnetic, was making 
about nine knots an hour; she was cariy ing e 
regulation lights fo r a steamship under way, 
which were burning brightly , and a good look-out 
was being kept on board of her.

In  these circumstances those on board the 
H e n ry  R . James observed the masthead lights, 
and shortly afterwards the red ligh t, of the 
Cadeby distant about two miles, and bearing a 
lit t le  on the port bow. The H e n ry  R . James 
kept on her course, and the Cadeby approached 
w ith her ligh ts gradually broadening on the port 
bow of the H e n ry  R . James, and the steamers 
were in  positions to pass safely port side to port 
side, but the Cadeby, instead of doing so, as she 
could and ought to  have done, when at a short 
distance suddenly opened her green ligh t, and,

t a j  Beported by L . F. O. D a b b y , Esq., B a rris te r-a t-law .

after momentarily showing both side lights, shut 
in  her red light, causing imminent danger ot 
collision. The helm of the H e n ry  R  James was 
at once pu t hard a-port, her whistle sounded 
one short blast, and her engines kept work ng 
fu l l  speed ahead as the only chance of avoiding 
collision, but the Cadeby, although loudly hailed, 
coming on at great speed, and swinging under a 
starboard helm, w ith her stem struck the port 
side of the H e n ry  R . James abaft, the bridge with 
great violence, cutting rig h t in to her, and causing
her serious damage. ,,

Those on the H e n ry  R . James charged those on 
the Cadeby w ith not keeping a good look-out; 
w ith  neglecting to pass port to p o r t; w ith im- 
properly starboarding; and w ith not easing, 
stopping, or reversing their engines.

The case made by the defendants was that 
the collision was not caused by the negligent 
navigation of the Cadeby, but was caused 
solely by the negligent navigation of the Hem  y

^ 'ih ie y  'alleged that shortly before 5.45 a.m. on 
the 20th Jan. the Cadeby, a screw steamship ot 
1130 tons gross and 676 tons net register, manned 
by a crew of fifteen hands, was proceeding 
through the Would on a voyage from Antwerp 
to the Tyne in  water ballast. The weather was 
fine and clear, w ith  a lig h t wind from  the N.N .E 
and the tide was flood of the force of one to two 
knots. The Cadeby was making about nine 
knots through the water on a course o f-N .W. 
by N. J N . magnetic. The regulation lights fo r 
a steamship under way were being d u ly  exhibited 
and were burning brightly, and a good look-out 
was being: kept on board of her. .

In  these circumstances the two masthead lights 
of the H e n ry  R . James, and another white lig  
apparently on her deck were observed about 
three miles distant, and bearing about ha lf a 
point on the starboard bow. The Cadeby kept 
her course un til the ligh ts o fth e  ■H e n ry  R . James 
were about a quarter of a m ile'distant, whenthe 
helm was pu t hard-a-starboard, but ju s t a lter 
wards the H e n ry  R . James opened hei red h „b t. 
The engines of the Cadeby were then stopped 
and reversed fu ll speed, bu t the H e n ry  R . James 
continued to come on under port helm, swinging 
across the bows of the Cadeby, and w ith .her'port 
side firs t amidships and then fu rther a ft struck 
the stem of the Cadeby, doing her damage.

Those on the Cadeby charged those on the 
H e n ry  R . James w ith not keeping a good look
ou t; w ith improperly porting ; w ith neglecting to 
indicate her course by whistle signals; w ith not 
exhibiting side lights in  accordance w ith  the 
regulations ; and w ith neglecting to slacken speed 
or stop or reverse their engines.

A fte r the pleadings were closed, the solicitors 
fo r the defendants wrote a le tter to  the solicitors 
fo r the p la in tiffs  in  which they sa id :

W h ile  re ly ing  on the allegations of fa u lt  on th e  p a rt  
of the H e n r y  R .  J a m e s  w h ich are made m  the  defence, 
we ad m it on behalf of our clients th a t  the collision was 
contributed to by fa u lt  on the p a rt of the  C a d e b y ,  and  
we propose to  read this le tte r  a t  the tr ia l.

The case came before the court on the 26th and
27th May. „ „  . .

A s p in a ll, K.O. and D. Stephens for^the p la in
tiffs.—The letter w ritten  by the defendants soli
citors admits tha t the negligence of those on the
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Cadeby contributed to the collision. The only 
issue now le ft is whether there was negligence on 
the part o f those on the H e n ry  B . James ; i t  is 
fo r the defendants to prove this, and they should 
begin.

L a in g , K .C . and T. F . Dawson M il le r  fo r the 
defendants.—The allegation by the p la in tiffs is 
tha t the collision was solely caused by the defen
dants’ negligence ; tha t allegation must be proved 
by the plaintiffs. I f  they use the defendants’ 
admission, they must take it  as a whole, and i t  is 
not an admission tha t the defendants were negli
gent, but tha t both p la in tiffs and defendants were 
to blame. The pla intiffs cannot get judgment that 
the defendants were alone to blame on that 
admission, and, i f  they s till seek to obtain tha t 
judgment, they must call evidence to prove it.

The P r e s id e n t .—That appears to be so. The 
p la in tiffs should begin.

The evidence fo r the p la intiffs and defendants 
having been called, the defendants’ vessel, the 
Cadeby, was found alone to blame.

Solicitors fo r the p laintiffs, Thomas Cooper and 
Co.

Solicitors fo r the defendants, B o tte re ll and 
Roche, agents fo r B o tte re ll, Roche, and Tem perley, 
N  e wcastle- on-Tyne.

of Haris.

June  24, 25, and J u ly  19, 1909.
(Before the L o rd  Ch a n c e l l o r  (Loreburn), 

L'lrds M a c n a g h t e n , J a m es  of H e r e f o r d , 
A t k in s o n . Co l l in s , Go r e l l , and Sh a w , 
with Nautical Assessors.)

A b r a m  L y l e  a n d  Sons v . O w n e r s  of St e a m 
s h ip  Sc h w a n . (a)

ON A P P E A L  F R O M  T H E  COURT OF A P P E A L  IN  
E N G L A N D .

Unseaworthiness— Damage to cargo— B i l l  o f la d in g  
— Exceptions.

I f  a sh ip  is  sent to sea f i t te d  w ith  appara tus o f  an 
u n u s u a l construction , w h ich  m ay  w o rk  p ro p e rly  
i f  managed by a sh ille d  m an  w ith  g rea t care, 
bu t is  lia b le  to get ou t o f  o rder i f  u n s k ilfu l ly  
handled, and  become a  source o f  danger, and  
those who have to use i t  in  the o rd in a ry  course 
o f  n a v ig a tio n  have no in t im a t io n  o r knowledge  
o f  its  u n u sua l and dangerous character, o r o f  
the need f o r  the exercise o f special care, the ship  
is  u n se a w o rth y ; and  i f  i t  does in  fa c t  get ou t 
o f o rde r an d  cause damage to the cargo, the 
owners w i l l  no t be held to have exercised “  reason
able care and  d iligence  in  connection w ith  the 
sh ip , her tackle, m ach ine ry , and  appurtenances,”  
w ith in  the m ean ing  o f  an  exception in  the b i l l  
o f la d in g , and w i l l  be held lia b le  f o r  the damage  
to the cargo.

Judgm ent o f  the cou rt below reversed.
A p p e a l  from a judgment of the Court of Appeal
(Lord Alverstone, C.J., Yaughan W illiam s and
Buckley, L  JJ., w ith Nautical Assessors), reported
11 Asp. Mar. Law Cas. 215 (1909); 100 L . T. Rep.
357; (1909) P. 93, who had reversed a judgment
of Deane, J. at the tr ia l, reported (1908) P. 356.

[H . OF L.

The facts, which were not in  dispute, appear 
sufficiently from the report in  the court below, 
and from the judgments of the ir Lordships.

S ir R . F in la y ,  K.C., L a in g , K.C., and B a lloch , 
for the appellants, argued that i f  a ship was fitted 
with apparatus which m ight work r ig h tly  i f  
handled w ith extreme care, but was very liable to 
go wrong, such ship was not seaworthy ; and the 
owners are not protected by the exceptions in the 
bills of lading dealing w ith negligence of the 
officers or crew, or as having used a ll reasonable 
care and diligence in  connection w ith the ship. 
I t  is clear on the evidence tha t the chief engineer 
did not really understand the working of this 
cock, as Deane, J. held, or, i f  he did, be did not 
inform  any of his subordinates. Steel v. State  
L in e  S team ship  Com pany (3 Asp. Mar. Law Cas. 
516 (1877); 37 L. T. Rep. 333; 3 App. Cas. 72), 
which was relied on in  the Court of Appeal, has 
no bearing on th is case. As to the meaning of 
“  seaworthy,”  see Hedley  v. P in k n e y  and  Sons 
Steam ship C om pany (7 Asp. Mar. Law Cas. 483 
(1894); 70 L. T. Rep. 630 ; (1894) A, C. 222).

S cru tto n , K.C. and Bateson, fo r the respondents, 
contended tha t the Court of Appeal took the r ig h t 
view. Deane, J. misdirected himself. The evi
dence shows that the respondents took proper and 
reasonable care to make the ship seaworthy, and 
i f  the seacock did not work properly i t  was owing 
to the negligence of the engineer, and in either 
case they are protected by the exceptions in  the 
bills of lading. They referred to

A j u m  Goolam Hossen and Co, v. Union M arine  
Insurance Company, 9 Asp. M ar. Law  Cas. 167 ; 
84 L . T . Eep. 366; (1901) A . C. 362 ;

Hedley v. P inkney, in  the C onrt o f Appeal, 7 Asp. 
M a r. Law  Cas. 135 (1891) ; 66 L . T . Eep. 71 ; 
(1892) 1 Q. B. 58 ;

B lackburn v. Liverpool, B ra z il, and  R ive r P late  
Steam N av iga tion  Company, 9 Asp. Mar. Law 
Cas. 263 ; 85 L . T . Eep. 783 ; (1902) 1 K . B . 290 ;

H a m ilto n  v. P andorf, 6 Asp. M a r. Law  Cas. 44, 
212 (1887) ; 57 L . T . Eep. 724 ; 12 App. Cas. 518.

Sir R . F in la y , K.C. was heard in reply.
A t the conclusion of the arguments the ir Lord- 

ships took time to consider their judgments.
J u ly  19.—Their Lordships gave judgment as 

follows :—
Lord A t k in s o n .—My Lords: In  th is case the 

pla intiffs sued to recover damages in  respect of 
a cargo of sugar shipped on board the steamship 
Schw an, to  be carried from Bremen to London. 
The greater part of the cargo had been seriously 
injured, i f  not entire ly destroyed, in  transit by 
reason of the main hold of the ship having been 
flooded w ith sea water to the depth of about 
4ft. There is no controversy as to the extent 
of the damage done to the sugar, nor as to the 
cause of it ,  and the only question fo r decision 
is whether or not the shipowners are protected 
by the tenth clause of the b ill of lading, which 
again resolves itse lf in  effect in to  two questions : 
(I) Was the ship seaworthy when loaded—tha t is 
to say, reasonably f i t  to perform the service which 
the shipowner engaged her to perform, viz., to 
carry these goods to the ir destination; and (2) 
i f  not seaworthy in  fact, had the owners and the ir 
agents proved tha t they had discharged the duty 
imposed upon them by this article—i.e., had 
“ exercised reasonable care and diligence”  to

A b ra m  L y l e  a n d  Sons v . Ow n e r s  of  St e a m s h ip  Sc h w a n .

(a) Reported by O. E. Mald en , Esq.. Barriater-at-Law.
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make her seaworthy ? I t  was not contended tha t 
i f  she was not seaworthy in  fact the burden of 
proving the exercise of this care and diligence 
did not rest upon the shipowners. The ship was 
furnished w ith bilge pipes, running from each of 
the holds, by means of which the water in  the 
bilges could, by a suction pump worked by a 
donkey engine situated in  the engine-room, be 
drawn up and discharged into the sea through a 
pipe opening under water. This pipe was 
furnished w ith  a seacock, but this cock was 
always open during pumping operations, and was 
not necessarily closed even at sea. On each of 
these bilge pipes was placed a non-return valve, 
designed to perm it the water to pass freely from 
the hold during pumping operations, but to 
prevent its return to the hold through regurgita
tion. This was its prim ary purpose. Incidentally, 
the valve, i f  closely shut, would prevent any sea 
water which m ight enter from the sea in to the 
discharge pipe from leaking in to  the hold. I t  is 
clear, however, upon the evidence, that, a t all 
events in  new ships, such as the Schw an  was, 
non-return valves of th is kind are liable to get 
choked by chips of wood, tow, and such other 
substances, when passing through them. When 
this occurs the valve does not shut down closely, 
and water approaching i t  from the sea can 
readily leak through i t  into the hold. This is, in  
fact, precisely what occurred in  the present case. 
I t  almost necessarily follows tha t i f  the water 
was le ft free to flow from the sea down through 
the discharge pipes, and these non-return valves 
were the only appliances, other than the seacocks, 
provided to prevent i t  from flowing in to the hold, 
the ship would be unseaworthy, inasmuch as her 
safety or tha t of her cargo would entirely depend 
on the continuously effective action of a valve, or 
of valves, which m ight at any moment go wrong.

I t  is contended, however, on the part of the 
respondents, tha t an additional and effective pre
caution against a ll danger of th is k ind was pro
vided by a certain cock, called a “  three-way cock 
with a two- way in let,”  fitted on the pipe leading 
from the non-return valves to the sea. This cock 
is described by the tr ia l judge as a pipe w ith 
three junctions in  it, one junction opening to the 
sea to take in  sea water, one opening to the bilges, 
and one to the suction pump, the three openings 
being in  the same horizontal plane. The cock 
was made in  Germany, where the ship was bu ilt 
by ( it  is not disputed) competent builders. I t  
differed from cocks made in  England fo r sim ilar 
purposes in  two respects. F irs t, in  the la tter 
only two of the openings are in  the same hori- 
zontal plane, the th ird  being vertical. And 
second, a most v ita l matter, while the plug of the 
English manufactured cock is bo constructed 
that no matter in  what direction or to what extent 
i t  may be turned, i t  can never open more than 
two ways at once, the plug in  th is ccck is so 
constructed tha t although, i f  turned home in 
either one or other of the directions in which i t  
can be turned, i t  only opens two ways at once, 
yet, i f  not turned home but le ft in  a somewhat 
intermediate position between the two extremes 
i t  opens three ways at once, and, as fa r as i t  is con
cerned, leaves a free passage fo r the water to flow 
from the sea down the pipes, to the non-return 
valves. I t  is not disputed that i t  was in  th is way 
tha t the hold got flooded in  the present case. The 
Plug, either through negligence, carelesness, or

[H . of  L.

ignorance, or by design, was le ft half-turned, the 
sea water passed down freely to the non-return 
valve, which was choked by a piece of tow, or some 
such substance, and the water leaked through this 
valve in to  the hold. One would have supposed 
tha t oh the discovery of the flooding the cause of 
i t  would have at once suggested itse lf to anyone 
acquainted w ith  the structure of the cock. The 
fact tha t i t  did not suggest itse lf to  any member 
of the crew, or to any of the persons who in 
spected the vessel u n til she was on her return 
voyage from London to Bremen, is the strongest 
evidence tha t they were a ll ignorant of the 
peculiar structure of the cock and the danger 
tha t m ight result from  its  use. The cock was 
fixed beneath the floor of the engine-room, the 
top of the plug being flush w ith the floor and 
visible from  it. The plug was turned by a box
spanner. Two grooves were cut upon the top of this 
plug, indicating the direction in  which i t  should be 
turned, and showing when i t  was turned home. 
I t  was not disputed, however, tha t the internal 
construction of the cock could not be ascertained 
by inspecting its  exterior, and tha t no indication 
whatever was given by anything external of the 
position, or action, of its  internal parts when the 
plug was le ft in  an intermediate position, or any 
position closely approaching thereto. Further
more, the cock did not conform to requirements 
prescribed by the English L loyds Rules or the 
Rules of the Bureau Yeritas ; or, i t  was contended, 
by those of the Germanischer Lloyd. These rules 
are respectively as follows : The English L loyd s 
rules provide tha t

T h e  a rra n g e m e n t o f pum ps, b ilg e  in je c tio n s , s u c tio n  
a n d  d e liv e ry  p ipes  is  to  be suoh as w i l l  n o t  p e rm it  o f 
w a te r b e in g  ru n  fro m  th e  sea in to  th e  vessel b y  an  a c t 
o f carelessness o r  n eg lec t.
A rt. 34, sect. 10, of the rules of the Bureau 
Yeritas provides (in te r  a l ia ) tha t

V a lv e  chests, oocks and  p ipe  connections  m u s t in  
a l l  cases be so a rra n g e d  th a t  w a te r  fro m  th e  sea ca nn o t 
a c c id e n ta lly  be rn n  in to  th e  sh ip .
The Germanischer L loyd  rules provide as 
follows:

R u le  2. A l l  seacocks a n d  w hen  p ra c t ic a b le  a l l  
o th e r  v a lve s  and  cocks m u s t be e a s ily  accessib le . T h e y  
are to  be p laced  above th e  eng ine-room  and  s to ke h o ld  
flo o rs  and  m u s t be so a rra n g e d  th a t  no  d o u b t can a rise  
as to  w h e th e r th e y  a re  open o r sh u t.

R u le  7. W h e re v e r th e re  is  a  p o s s ib i l i ty  o f th e  
a dm iss ion  o f w a te r in to  a  vessel’s h o ld  th e  p ip e s  le a d in g  
th e re to  m u s t be f i t te d  each w ith  tw o  v a lve s  w o rk in g  
in d e p e n d e n tly  o f each o th e r  so th a t  th e  flo o d in g  o f a 
c o m p a rtm e n t even w hen  th e  v a lve s  a re  ca re less ly  
h and led  is  rend e re d  im poss ib le .
The chief engineer, Meyer, stated tha t he was 
himself well acquainted w ith the structure and 
action of this cock. The judge at the tr ia l dis
believed him. In  my view the judge’s conclusion 
on this point was amply justified by the evidence 
of the captain, of H err M otting, and most of all 
bv the conduct of the engineer himself. The 
captain’s evidence is clear and distinct upon the 
point. The evidence of H e rr M otting, the respon
dents’ surveyor, leads irresistib ly to the same con
clusion. And indeed tha t gentleman fo r himself 
says tha t when he inspected the ship he never 
saw the cock opened, tha t the piping arrange
ments on the plans te ll nothing of the structure 
of th is cock, and tha t “  he th o u g h t”  and “  ex- 

, pected ”  when “  i t  was put in to the ship i t  would

A b r a m  L y l e  a n d  Sons v . O w n er s  of  St e a m s h ip  Sc h w a n .
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open two ways at once, and not three ways at 
once.”  The learned judges in  the Court of 
Appeal were apparently of opinion tha t th is cock 
was, owing to its mechanism, a dangerous cock— 
tha t is, a fitt in g  calculated to endanger in  its use 
the ship or cargo. I t  was used frequently. The 
chief engineer stated tha t he used the pump 
every four hours on his voyage from Bremen to 
London, and on each of these occasions the cock 
must have been used. And i t  certainly would 
appear to me tha t a due regard fo r the safety of 
the ship and cargo would have imperatively 
demanded tha t every member of the crew like ly 
to  use this cock or interfere w ith  i t  should, before 
the voyage commenced, have been fu lly  instructed 
aB to its  proper use, and fu lly  informed as to the 
danger to he avoided, since the best machinery 
may become a source of danger i f  placed under 
the control o f the ignorant or unskilled, and the 
best equipped ship may become unseaworthy i f  
her crew are unacquainted w ith  the nature, 
structure, and proper use of the appliances w ith 
which she is furnished. In  my view i t  is 
therefore clear tha t this ship, equipped as 
she was, and manned by the crew she carried, 
was, at the time she was loaded, in  fact un
seaworthy.

I t  was urged, however, by M r. Scrutton 
on behalf o f the respondents tha t even i f  th is 
be so the respondents are protected under 
clause 10 of the b ill of lading, because they and 
the ir agents had exercised “  reasonable care and 
diligence ”  in  fu lfilm en t of the ir obligation to 
provide a seaworthy ship, inasmuch as—(1) They 
had th is ship b u ilt by a first-class bu ilde r; (2) 
had her fitted w ith  a k ind of cock in  common use 
in  Germany fo r ships of her k ind  and class; (3) 
had sent the ir own engineer Meyer over to super
intend the build ing of h e r; (4) and caused her 
to be inspected by the proper German official. 
There appears to be no question as to the 
character of the builders, but as to the second 
ground relied upon, though a cock w ith three 
openings in  the same horizontal plane such as 
this may be the design of cock commonly used in 
German-built vessels, there is no proof whatever 
tha t a cock which, i f  the plug be placed in  an 
intermediate position, opens three ways at once, 
and places the non-return valve, i f  the seacock be 
open, in  direct communication w ith  the sea is 
commonly used. Indeed, the evidence of H err 
M otting  suggests, i f  i t  does not prove, the 
contrary. I t  would be strange indeed i f  i t  were 
otherwise, seeing tha t such a cock does not con
form  to the requirements of the rules above 
mentioned. M r. P. W instanley, a witness 
examined fo r the respondents, who inspected the 
ship in  London, to  whom the real cause of the 
flooding never occurred, put the matter as to the 
marking on the top o f the plug quite p la in ly  in  
the following questions and answers.

W o u ld  yo u  have  passed i t ,  as a  B u re a u  V e r ita s  
s u rv e y o r, i t  y o u  had  k n o w n  i t  ?— Y o u  m ean  in  b u ild in g  
th e  sh ip  P

Y es.— I  do n o t  th in k  so.
I t  is  in  th e  te e th  o f y o u r  o w n  ru le s , is  i t  n o t P— I  do 

n o t k n o w  th a t  i t  is  m a te r ia l,  b u t  o u r  ru le s  w o u ld  re q u ire  
a  seoond v a lv e , l ik e  th e  one I  saw  p rod u ce d .

A t  a n y  ra te , y o u r  ru le s  do  n o t c o n te m p la te  a 
th re e -w a y  cock  w h ic h  le ts  th e  w a te r  d ow n  in t o  th e  
b ilg e s  w ith o u t  y o u r  k n o w in g  i t  P— W e ll,  th a t  is  h a rd ly  
th is  case, is  i t  P I t  is  th a t  th e  m a rk s  show  th a t  i t  is  so.

B u t  th e  m a rk s  do  n o t show , do th e y , t h a t  i f  yo u  
do  n o t a d ju s t th e m  p ro p e r ly  th e  w a te r  w i l l  f in d  its  
w ay  d o w n  ?— Y o u  w o u ld  have  to  k n o w  befo rehand . 
Once yo u  k n o w  i t  is  p e r fe c tly  d e a r  a cco rd in g  to  th e  
m a rks .
There is no evidence whatever tha t any person 

I connected w ith  the respondents other than Meyer, 
the engineer, saw the inside of th is cock, was 
informed of the nature of its  mechanism, or knew 
anything whatever of the danger involved in  its 
use, or tha t any person other than Meyer ever 
took any pains to obtain inform ation on any of 
these points. B u t Meyer’s story of his knowledge 
of the working of the cock was inconsistent w ith 
his conduct, and was, in  my opinion, rig h tly  dis
believed. He could not have tested the cock 
properly or he must have discovered its defects. 
No officer connected w ith the Germanischer 
L loyd  was examined. Neither was any engineer 
or inspector unconnected w ith the respondents 
who inspected the ship before the flooding 
occurred examined as a witness. I  concur w ith 
Deane, J. in  th ink ing  tha t Meyer, the agent of the 
respondents, designated by them to superintend, 
on the ir behalf, the build ing of th is ship, failed 
to exercise “  reasonable sk ill and care in  connec
tion  w ith the ship, her tackle and appliances,”  
and tha t the accident was due to his neglect. 
Meyer’s principals are, I  th ink, responsible fo r 
th is negligence. B u t Meyer’s default did not, in 
my view, at a ll consist, as the Court of Appeal 
apparently considered, in  fa iling  to use properly 
a particular piece of mechanism w ith the structure 
and action of which he was well acquainted, but 
in  his fa iling  to in form  himself, when he had 
ample opportunity, before the ship was loaded, 
what the nature of tha t mechanism was, what the 
danger involved in  its  use, and in  his fa iling  to 
insist upon its  removal from  the ship. On the 
contrary, she was perm itted to go to sea w ith  an 
equipment dangerous in  itself, but rendered 
doubly dangerous by reason of his ignorance of 
its  operation. I  am, therefore, of opinion tha t 
the decision appealed from was wrong and should 
be reversed, tha t the judgment of Deane, J. 
should be restored, and tha t this appeal should be 
allowed w ith  costs.

Lord M a c n a g h t e n  :—My Lords : I  concur.
Lord J a m e s .—M y Lords : I  also concur.
Lord Co l l in s .—M y Lords : I  have read Lord 

A tkinson’s judgment, and I  have nothing to 
add.

Lord  G o r e l l .—M y Lords : The question in  
th is case is whether the appellants are entitled to 
recover from  the respondents fo r the loss which 
they have sustained by reason of damage to 
certain bags of sugar, of which they were the 
owners, carried by the steamship Schwan  from 
Bremen to London in  Nov. 1907, under bills of 
lading the material clausos of which are a3 
fo llow s: “  (1) The act of God . . . and all 
accidents, loss, and damage whatsoever from 
defects in  hull, tackle, apparatus, machinery, 
boilers, steam, and steam navigation, or from 
perils of the seas, ports, harbours, canals, and 
rivers, or fi'om any act, neglect, or default whatso
ever of the p ilo t, master, officers, engineers, crew, 
stevedores, servants or agents of the owners, in  
the management, loading, stowing, discharging, 
or navigation of the ship or other craft, or other
wise, and the owners being in  no way liable fo r
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any consequences of the causes before mentioned.”
“  (10) I t  is agreed tha t the exercise by the ship
owners or their agents of reasonable care and 
diligence in  connection w ith the ship, her tackle, 
machinery, and appurtenances shall be considered 
a fu lfilm ent of every duty, warranty, or obliga
tion, and whether before or after the commence
ment of the said voyage.”  The bags of sugar 
were stowed in No. 2 hold of the vessel, and the 
damage was caused by sea water, which found its 
way in to  tha t hold in the follow ing manner : The 
suction pipe of the ballast donkey pump in  the 
engine-room was connected through a cock w ith 
two pipes, an in le t pipe from the sea, and a 
suction pipe from the bilges in the holds, includ
ing No. 2 hold. This cock, which is described as 
a three-way cock w ith a two-way inlet, was con
structed so tha t by tu rn ing  the plug of the cock 
water could be drawn by the donkey pump either 
from the sea or from  the holds. The plug had 
a mark on the top of i t  which indicated the 
positions to which i t  should be turned in  order 
to accomplish either object. The evidence showed 
tha t the construction of the cock was defective, 
in  tha t i f  the plug were placed in  certain posi
tions i t  would be open a ll three ways at the same 
time, and therefore tha t water could flow direct 
from the sea through the cock and pipes in to  the 
holds. There were no marks on the plug to 
indicate these positions. In  the bilge suction 
pipe, where i t  passed through the stokehold, and 
could be examined, there was a non-return valve, 
designed so as to allow water to  be pumped from 
the bilges, bu t to prevent water so pumped from  
flowing back from the pipe in to the bilges. I t  is 
established that in  the course of the voyage the 
plug must have been in  such a position as to 
allow sea water to flow into the bilge suction pipe, 
and tha t something, either tow or a chip, had 
become fixed in  the non-return valve, and pre
vented i t  from closing properly, and thus the sea 
water flowed into the No. 2 hold and did the 
damage. The appellants’ contention was tha t 
the defect in  the cock rendered the vessel unsea- 
worthy fo r the voyage; in  other words, tha t she 
was not reasonably f i t  to carry 'he cargo, and 
that reasonable care and diligence had not been 
exercised by the shipowners or the ir agents to 
vender her seaworthy in  th is respect. The 
Schwan was a new vessel, b u ilt a t Rostock in  
Germany in  1907, under the supervision of 
surveyors to the Germanischer Lloyd, but 
none of these surveyors were called at the 
tria l. Meyer, an engineer, superintended the 
building of the vessel and the fitt in g  of tbe 
machinery on behalf of the owners, and after her 
completion he was chief engineer of the vessel. 
He swore tha t he saw the cock while i t  was being 
constructed, tha t he was well acquainted w ith the 
way in  which i t  worked, and tha t he knew when 
i t  was fitted tha t in  certain positions a ll three 
ways were open. Deane, J., who tried the case, 
did not believe this evidence. The learned judge 
gave judgment fo r the p la in tiffs on the ground 
tha t the defendants had not established tha t 
they exercised through tbe ir agent due care w ith 
regard to the machinery on board the vessel. I  
th ink i t  may be taken that, although he did not 
say so in  terms, he thought tha t the vessel was 
Bnseaworthy, and he found that due care had not 
been taken by Meyer to guard against the unsea
worthiness. This decision was reversed by the 
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Court of Appeal. That court was advised by its 
assessors tha t the cock as constructed was a dan
gerous cock, bu t tha t a careful engineer could 
have adjusted the plug so tha t the pipe to the 
bilges would be closed when the pipe communi
cating w ith the sea was open; and tha t the non
return valve i f  in  working order would be a suffi
cient protection against the entrance of any 
water which m ight get in to  the pipe to the 
bilges in  consequence of the construction of th is 
particular valve. And the court came to^ the 
conclusion, having regard to the advice given, 
that the vessel was not unseaworthy, and tha t so 
fa r as the cock was concerned the case fe ll w ith in  
tbe principle of Steel v. State  L in e  S team ship  
Com pany (sup.). The court considered tha t 
the passing of water through the cock was due 
to neglect of the engineer in not seeing tha t 
the plug was in  its proper position, tha t the 
exceptions in  the b ill of lading protected the 
respondents, and tha t the obstruction in the 
non-return valve was also w ith in  the said 
exceptions. There is no controversy in  the case 
as to the law applicable to it. The principles 
of tha t law are very fu lly  stated in  the case to 
which reference has been made. The ordinary 
warranty tha t the vessel should be a t the time o f 
sailing seaworthy, tha t is, taking the whole 
circumstances together, reasonably f i t  fo r accom
plishing the service which the shipowners engaged 
to perform, is modified in  th is case by the provi
sions of clause 10 of the b ill of lading, and there
fore the questions which must firs t be considered 
are whether the vessel was seaworthy, whether 
reasonable care and diligence were exercised by 
the shipowners or the ir agent to make her sea 
worthy, and whether, i f  these two questions are 
answered in  the negative, the damage was occa
sioned by want of seaworthiness.

Now, I  agree w ith  the Court of Appeal in  
th ink ing  tha t i t  was established tha t the cock 
was of unusual construction. I t  ought to have 
been constructed in  the ordinary and proper 
way, so th a t i t  was impossible fo r water to 
pass from  the sea in to  the bilges of the 
vessel, whereas this was not only possible but 
very probable unless great care were taken. 
The advice given to the court below, tha t the 
cock as constructed was dangerous, appears also 
to be thoroughly sound. The danger which w ill 
arise i f  a seacock is fitted  so as to perm it of 
water passing from  the sea in to  the holds of a 
vessel when the cock is in  certain positions m ight 
almost be considered to be obvious, and i t  can 
hardly be said tha t there was any difference in 
the evidence of the experts on both sides on these 
two points. The evidence fo r the appellants is 
very emphatic, and I  th in k  i t  clear from the 
evidence called fo r the respondents, tha t their 
witnesses would not have passed such a cock. I t  
was stated by H err M otting, the marine engineer, 
fo r the respondents, th a t the cock was of a form  
common in  boats b u ilt in  Germany, and was one 
of the regular pattern of the Rostock shipbuilding 
yard, and tha t he had four more under his charge 
fitted w ith sim ilar cocks. B u t the cross-examina
tion  of th is witness disclosed the fact that he had 
never examined the inside of the cock un til after 
the damage in question arose, and cannot have 
known of the defective construction u n til tha t 
date. There was no evidence produced by the 
respondents from  the German surveyors on these
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points, nor is there any real support to be found 
in  the evidence fo r the shadowy suggestion made 
by the respondents tha t there waB a purpose in  
constructing the cock in  the way in  which i t  was 
made. I t  was, however, contended by the respon
dents tha t even i f  the cock was of an improper 
and dangerous character, yet a careful engineer 
could have adjusted the plug so tha t the pipe to 
the bilges would be closed when the pipe to the 
sea was open, and so tha t the pipe to the sea 
would be closed when the pipe to the bilges was 
open, or, in  other words, could have adjusted the 
plug so tha t water could not pass from  the sea 
to the bilges, and that therefore the vessel could 
not be considered as unseaworthy. I t  was said 
tha t this was analogous to the case of a porthole 
which was considered in  the case above referred 
to. In  such a case an accessible porthole m ight 
be open or closed as required, and i f  improperly 
le ft open there would be negligence but not un
seaworthiness. There is, I  th ink, no doubt tha t 
i f  an engineer knew exactly the working of the 
cock he could put the plug in such a position tha t 
there would be no danger of the incursion of 
water in to  the vessel, though the evidence makes 
i t  clear tha t i t  would be a matter of some nicety 
so to adjust the plug. I t  is on the ground tha t 
th is could be done by a careful engineer tha t the 
Court of Appeal has considered the case to be 
one of negligence and not of unseaworthiness. 
B u t then comes in  the consideration tha t to make 
the proper adjustment the necessary knowledge 
of the structure of the cock must be possessed by 
the engineer. Both sides are agreed about this. 
As already stated, Deane, J., who saw and heard 
the witness Meyer, the chief engineer, has found, 
as a fact, tha t he did not at the material time 
know tha t the cock would open three ways instead 
of two, and there is absolutely no evidence tha t 
any of his subordinates were warned about the 
danger or knew anything about the peculiar struc
ture of the cock. In  the heavy weather which the 
vessel met w ith pumping appears to have been 
required every four hours, and at these times the 
cock had to be altered, so that probably the other 
engineers besides the chief used it. I f  the cock 
had been of a proper and usual character there 
would have been no danger in  its use, and in  my 
opinion the engineers in  using the machinery 
would be entitled to assume tha t i t  was of such 
character unless they were warned to the contrary. 
There was nothing whatever in  the marks or other
wise to indicate to them aDy necessity fo r any 
special care. In  th is respect, so fa r as relates to 
the exceptions in  the b ill o f lading, during the 
voyage the chief engineer was in  the same position 
as the other engineers, for, according to the j  udge’s 
finding, he did not know of the peculiar structure 
of the cock. The question then seems to be : Is  
a vessel seaworthy which is fitted w ith an unusual 
and dangerous fitt in g  which w ill perm it o f water 
passing from the sea into her holds unless special 
care is used, and those who have to use the fitt in g  
in  the ordinary course of navigation have no 
in tim ation or knowledge of its  unusual and 
dangerous character, or of the need fo r the 
exercise of special care, and m ight, as engineers 
of the ship, reasonably assume and act upon the 
assumption tha t the fitt in g  was of the ordinary 
and proper character, which would not perm it of 
water so passing however the fitt in g  was used ? 
I  th ink  that this question should be answered in

the negative. W ith  a ll respect, in  my opinion, 
the judgment of the Court of Appeal does not give 
its  proper weight to this point. The position is 
th is—the vessel was not reasonably f i t  to carry 
the cargo in the circumstances, fo r the cock in 
question was of an unusual, improper, and 
dangerous character, and those who had to use it 
on the voyage had no reason to suspect this, 
though i f  they had known the tru th  they could 
have adjusted the cock so as to prevent any risk 
of water getting to the cargo. That is to say, the 
vessel was, in  respect of th is cock, not reasonably 
f i t  to be worked in  the way which m ight ord i
narily  be expected.

A  fu rther point to consider arises from  
the respondents’ contention tha t the vessel 
could not be treated as unseaworthy because 
the bilge suction pipes were fitted w ith non
return valves, and tha t such va'ves formed an 
adequate protection against the admission of sea 
water in to  the holds through those pipes. On 
examination in  London i t  was found tha t the 
non-return valve on the pipe leading in to  the 
hold where the sugar was damaged had in  i t  a 
piece of two and a wooden chip which had pre
vented the velve from closing properly. I t  was 
shown by the evidence tha t refuse of one kind or 
another may easily get to  these valves, and they 
have to be examined from time to time to see 
tha t they are clear. So tha t these valves cannot 
be relied on w ith certainty to prevent the incursion 
of water in to  the holds. To guard against the 
danger of water getting in to  the holds through 
pipes leading in to them, rules are la id down by 
L loyd ’s rules fo r the construction of ships, the 
rules of the Trench Bureau Yeritas, and the 
rules of the Germanischer Lloyd. A ll  these 
rules contain very stringent provisions to the 
effect tha t the arrangements shall be such as w ill 
not perm it of water being run from  the sea in to  a 
vessel by an act of carelessness or neglect. The 
seventh of the German rules is th is : “  Where-
ever there is a possibility of the admission of 
water in to  a vessel’s hold the pipes leading 
thereto must be fitted each w ith  two valves 
working independently of each other, so tha t the 
flooding of the compartment, even when the 
valves are carelessly handled, is rendered im 
possible.”  I t  seems clear tha t this cock did not 
comply w ith either of the three sets of rules not
w ithstanding a suggestion that there was a sea
cock as well. I  come, therefore, to the conclusion 
tha t the Schw an  was not in  the circumstances 
reasonably f i t  to  carry the goods of the appel
lants. and tha t the damage was due to the 
unseaworthiness. Then does clause 10 of the b ill 
o f lading protect the respondents ? This depends 
on the question of fact whether Meyer, in  his 
capacity as the agent of the respondents to 
superintend the construction of the ship and her 
machinery, exercised reasonable care and diligence 
in  connection w ith the ship, her tackle, machinery, 
and appurtenances. The finding of fact is that 
he did not. This finding is not affected by the 
fact tha t the vessel was bu ilt under the survey 
of the surveyors to the German Lloyd. They 
may not in  fact have inspected this particular 
cock, and i t  certainly is a remarkable feature of 
the case tha t none of them were called by the 
respondents, nor was jiny reason given to account 
fo r the absence of the ir evidence. For these 
reasons, in  my opinion, the appeal should be
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allowed, and the judgment of Deane, J. restored, 
w ith costs here and below.

Lord Sh a w . — My L o rd s : The facts in  the 
case have been stated by your Lordships who have 
preceded me, and my view thereon is in  substantial 
accord w ith the narrative given. In  my opinion 
i t  is established by the evidence tha t the seacock 
of the Schwan  was of unusual construction and 
waB dangerous in the sense of perm itting the 
access of sea water to the hold and cargo. This 
danger could have been avoided only on two 
conditions—viz., (1) tha t i t  was known to exist, 
and (2) tha t w ith the most scrupulous exactitude 
an adjustment could have been made on each use 
of the pump so as to avoid the peril. W ith  
regard to the first, I  accept and agree w ith the 
view of Deane, J. tha t the danger was not known 
to the chief engineer, who was the owners’ super
intending agent, while the vessel was being b u ilt 
at Rostock, and ought to have seen and appreciated 
i t  before the vessel pu t to  sea; indeed, I  th ink  
tha t such a danger did not occur to him u n til he 
was searching about in  his mind fo r a possible 
cause of the accident. I  therefore agree w ith  the 
learned judge who tried the case, tha t par. 10 of 
the b ill of lading affords no defence to  the suit, 
because, in  my view, the “  reasonable care and 
diligence in  connection w ith  the ship, &c.,”  were 
not, in  fact, exercised. W ith  regard to the second 
point, i t  is no doubt true tha t the need fo r care 
and exactitude in  the working of even unusual 
appliances would not, pe r se, demonstrate unsea
worthiness, and the principle of Steel v. S ta te  
L in e  S team ship Com pany  (u b i sup.) seems so fa r 
applicable. B u t there is a question of degree, 
and in the present case I  cannot hold tha t the 
positive and serious danger arising from  a peculiar 
and, so fa r as I  can see, positively needlessly 
peculiar, construction of part of the ship’s tackle 
or machinery did not involve unseaworthiness. 
In  the ordinary working of the ship in  a ll 
weathers by an ordinary crew, such danger, in  
my opinion, was present, and was present to  such 
a degree as to render the vessel unseaworthy, and 
her owners liable on tha t ground.

The L ord  Ch a n c e l l o r  (Lorebum). — M y 
Lords : I  also th ink  tha t th is appeal should be 
allowed.

Judgm en t appealed f ro m  reversed. Judgm en t 
o f  Deane, J . restored. Respondents to p a y  
to the appe llan ts  th e ir  costs in  th is  Souse  
and  below.

Solicitors for the appellants, C atta rns and 
C atta rns.
Solicitors for the respondents, Thom as Cooper 

and Co.

úpente Cmxi of luMtata.
COURT OF APPEAL,

J u ly  13 and  14,1909.
(Before Cozens-H a r d y , M.R., F a r w e l l  and 

K e n n e d y , L.JJ.)
Sa il in g  Sh ip  L y d e e h o r n  Co m p a n y  L im it e d  

v. D u n c a n , F o x , a n d  Co. (a)
A P P E A L  F R O M  T H E  K I N G ’ S B E N C H  D IV I S I O N .

C h a rte r-p a rty — O ption  to cancel i f  sh ip  no t ready  
f o r  lo a d in g  cargo on ce rta in  date— S h ip  ready  
f o r  lo a d in g  cargo as s tiffen ing .

A  vessel is  ready to load  when she is  d ischarged  
and  ready in  a l l  he r holds so as to give the 
charterers complete con tro l o f  every p o rt io n  o f  
the sh ip  ava ilab le  f o r  cargo, except so m uch as 
is  reasonably re q u ire d  f o r  b a lla s t to heep her 
u p rig h t.

JBy cl c h a rte r-p a rty  dated the 15t l i  N ov. 1907 sh ip -  
'owners chartered th e ir  sh ip  to charterers to load  
a cargo o f  n itra te  o f  soda.

B y  clause 4 o f the c h a rte r-p a rty  c e rta in  la y  days  
were to be a llow ed the charterers f o r  load ing , to 
be reckoned f ro m  the da y  a fte r the m aster gave 
notice  to the charterers ’ agents th a t the sh ip  
was ready to receive cargo, and  viere not to com
mence before the 1st Jan. 1908. S tiffe n in g  o f  
n it ra te  was to be supp lied  as requ ired , but not 
before the 10th D ec., on rece ip t o f  fo r ty -e ig h t  
hours’ notice f r o m  the c a p ta in  o f h is  readiness  
to receive the same, o r la y  days to count.

B y  clause 13, should the vessel n o t have a rr iv e d  at 
her load ing  p o t t  and  be ready f o r  load ing  cargo 
( in  accordance w ith  the charte r) on o r before the 
31sf Jan . 1908, the charterers were to have the 
op tion  o f  cance lling  o r m a in ta in in g  the charter. 

On the 27th Jan. 1908 the ca p ta in  gave the agents 
o f the charterers notice th a t he re q u ire d  700 tons 
o f n itra te  f o r  s tiffe n ing . The sh ip  was then  
dow n to s tiffe n ing  p o in t, and the charte re rs  
had notice  o f  i t .  The agents o f  the cha rte re rs  
refused to supp ly  n it ra te  f o r  s tiffen ing , except 
a t the s h ip ’s r is k  and  expense, and w ith o u t  
p re ju d ice  to the ch a rte r being cancelled. The 
cargo then re m a in in g  on board cou ld  n o t have 
been d ischarged by the 31st Jan . 1908, and on 
th a t day the charte re rs cancelled the cha rte r- 
p a r ty ,  p u rp o r t in g  to exercise th e ir  o p tio n  there 
under.

H e ld , th a t the sh ip  was no t ready f o r  lo a d in g  cargo 
on the 31si Ja n . 1908, w ith in  the m ean ing  o f  
clause 13 o f the ch a rte r-p a rty , inasm uch as she 
was n o t ready f o r  loa d in g  cargo o ther than  
s tiffe n in g  ; and  th a t therefore the charterers  
were ju s t if ie d  in  cance lling  the ch a rte r-p a rty . 

Decision) o f  L o rd  A lverstone, C .J . (11 Asp. M a r .  
L a w  Cas. 237 (1909); 100 L .  T . Rep. 736)
affirmed,.

T h e  p la in tiffs as the owners of the sailing ship 
L y d e rh o rn  claimed damages from the defendants 
in  respect of alleged breaches of a charter-party 
dated the 15th Nov. 1907.

The L y d e rh o rn  then being at Caleta Buena 
discharging a cargo of coal and intending to 
complete her discharge at Iquique, distant some

(O) Reported by E. A. SCRATCHLEY, Esq., Barristor-at-Lnw.
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fo rty  miles, the pla intiffs entered in to  the charter- 
party, which contained the follow ing material 
clauses :—

Clause 1 provided tha t the ship should, w ith 
a ll convenient speed, load at Iquique and Caleta 
Buena, or as near thereto as she m ight safely get, 
and there being tigh t, staunch, and strong, and in  
every way fitted fo r the voyage, receive from the 
factors or agents of the merchants a fu l l  and 
complete cargo of n itra te  of soda in  bags, not 
exceeding what she could reasonably stow and 
carry over and above her tackle, apparel, pro
visions, and furniture.

Clause 4 provided tha t twenty-five working 
days (the word “ w ork ing”  to exclude surf days, 
Sundays, and a ll other holidays, whether eccle
siastical or civil) were to be allowed the merchants 
fo r loading the ship, and fo r waiting orders 
abroad. Lay days should be allowed to be 
reckoned from the day after the master gave 
notice in  w riting  to the charterers’ agents tha t 
the vessel (being clear of a ll inward cargo or 
ballast, and well cleaned) was ready to receive 
cargo and not to commence before the 1st Jan. 
1908 at the respective ports, and to cease when 
they gave him  notice in  w riting  tha t he was at 
libe rty  to  proceed to sea. Stiffening of n itra te  
was to be supplied as required at Iquique, bu t not 
before the 10th D ec, on receipt of forty-e ight 
hours’ notice from  the captain of his readiness to 
receive the same, or lay days to count.

Clause 5 provided tha t should the ship be 
detained by the charterers or by the ir agents 
beyond the time before specified fo r loading or 
discharging the cargo in  the aforesaid port, de
murrage should be paid daily to the master or 
his order as same should become due at the rate 
of 4d. (B ritish  sterling) per register ton per day 
fo r each and every day’s detention afterwards, 
such detention not to exceed ten running days. 
And should the vessel be unnecessarily detained 
by the master beyond the time therein specified, 
demurrage should be paid by him  at the same 
rate and in  the same manner to  charterers or to 
the ir agents. Should the vessel be unnecessarily 
detained at any other period of the voyage, such 
detention was to be paid fo r by the party delin
quent to the party  observant at the above-named 
rate of demurrage. Sufficient cargo was to be 
supplied at Iquique to enable the vessel to sh ift 
to  Caleta Buena in  safety.

Clause 13 provided tha t should the vessel not 
have arrived at her loading port and be ready for 
loading cargo (in accordance w ith  the charter) 
on or before noon of the 31st Jan. 1908, the 
charterers were to have the option of cancelling 
or maintaining the charter, such option to be 
declared twenty-four hours (Sundays and holidays 
excepted) after notice of readiness had been 
received by the charterers or the ir agents.

The L y d e rh o rn  arrived at Iquique on the 
13th Dec. 1907, haviDg then on board rather 
more than ha lf her then cargo of coal—some 
2800 tons.

A t Iquique vessels discharge in  the roads.
By the 27th Jan. 1908 she had discharged as 

much of her coal as could safely be unladen 
unless some stiffening in  the way of ballast or 
sufficient cargo was put on board. The captain 
thereupon gave to the agents of the defendants 
notice in  w riting  under the charter-party of his 
readiness to receive stiffening, and tha t he required

tha t 700 tons of n itrate fo r stiffening should be 
supplied.

The agents of the defendants on the same date 
refused to supply n itra te  fo r stiffening except at 
the ship’s risk a n d  expense, and without prejudice 
to the charter being cancelled.

The captain on the same date replied tha t his 
vessel was ready to receive 700 tons of stiffening 
as per charter-party, and again demanded it. 
B u t the agents of the defendants on the 29th Jan. 
1908 refused to supply the stiffening unless the 
captain would agree to redeliver i t  i f  the charter- 
party was cancelled.

Demurrage notes were then delivered by the 
captain to the agents of the defendants, and on 
the 31st Jan. 1908 they cancelled the charter- 
party, purporting to exercise the ir option con
tained in  clause 13 of the charter.

Freights having fallen, the vessel was on the 
6th Feb. 1908 rechartered by the defendants on 
a charter-party which contained sim ilar terms, 
bu t at a rate of 13s. per ton instead of 16s., the 
rate in  the charter of the 15th Nov. 1907.

The p la in tiffs claimed the sum of 1042Z. 4s., 
made up as follows: To difference in  fre igh t 
under the charter-party of the 15th Nov. 1907 
and tha t of the 6th Feb. 1903 at 3s. per ton 
on 4261 tons, the quantity delivered— 6391. 3s.; 
to  damages fo r detention of the vessel between 
the 30th Jan. 1908 and the 7th Feb. 1908, both 
inclusive, namelv, nine days, at 4i .  per ton per 
day on 2687 tons—4031. Is . ; total, 10421. 4s.

The defendants by the ir defence said { in te r  
a lia )  tha t i t  was an implied condition of the 
charter-party tha t notice of readiness to receive 
stiffening should be given at such a time as to 
make i t  possible tha t the ship should be ready 
to receive cargo on or before noon of the 31st 
Jan. 1908 ; or, alternatively, i f  such notice was 
not so given, the defendants as charterers were 
entitled at the ir option to refuse to comply there
w ith ; tha t at the time when the captain’s w ritten 
notice was given i t  was, in  fact, impossible tha t 
the ship should be ready to receive cargo on or 
before noon of the 31st Jan. 1908 ; tha t at noon 
of the 31st Jan. 1908 the ship was not ready to 
receive cargo, whereupon the defendants by a 
w ritten notice of tha t date to the master exercised 
the ir option to cancel the charter-party in  accord
ance w ith the terms thereof.

The question to be decided, therefore, was 
whether, upon the 27th Jan. 1908, when the 
captain gave notice tha t his vessel required the 
stiffening, she was ready to load w ith in the mean
ing of clause 13 of the charter.

For the purposes of the action i t  was admitted 
tha t on the 27th Jan. 1908 the L y d e rh o rn  was down 
to stiffening point, and tha t the defendants, or 
the ir agents, had notice of i t  on tha t day, and 
the p la in tiffs adm itted tha t between the time the 
stiffening notice had expired on the 29 th Jan. 1908 
and noon on the 31st Jan. 1908 the coal remaining 
on board at the expiration of the stiffening notice 
on the 29th Jan. 1908 could not have been dis
charged by noon on the 31st Jan. 1908, the date and 
time by which the ship was to be ready to load or 
the charterers m ight cancel under clause 13.

I t  was contended by the p la intiffs that, inas
much as by the terms of clause 4 of the charter- 
party stiffening of n itra te  was to be supplied 
as required at Iquique on receipt of forty-e ight 
hours’ notice from the captain of his readiness to
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receive the same, and, further, tha t time occupied 
in  discharging ballast was not to^ count as lay 
days, the ship was ready to load in  accordance 
with the charter when the captain gave notice on 
the 27th Jan. 1908 tha t he was ready fo r stiffen- 
ing.

I t  was fu rther contended by the p la in tiffs that, 
inasmuch as both parties knew tha t the vessel was 
discharging cargo at Iquique and would require 
stiffening, the ship was fo r the purpose of the 
m utual rights and obligations of the parties ready 
to load when she could receive cargo, whether for 
stiffening or other purposes; and also tha t nitrate, 
put upon board fo r stiffening, was loading the 
vessel, the only difference being tha t the time 
occupied in  loading the stiffening was not to 
count as lay days.

I t  was contended by the defendants, on the other 
hand, tha t the effect of clauses 4 and 13 of the 
charter-party, taken together, was tha t the 
charterers were bound to supply stiffening at any 
time after the 10th Dec. 1907, but tha t under no 
circumstances were lay days to commence running 
u n til the 1st Jan. 1908 ; and tha t i f  the vessel 
was not ready to receive cargo, other than stiffen
ing, by the 31st Jan. 1908, she was not ready fo r 
loading in  accordance w ith the charter ; and that 
the charterers were therefore justified in  can
celling the charter. T ,

The action came on fo r tr ia l before L o id  
Alverstone, C.J. s itting  w ithout a ju ry  at the 
Liverpool Assizes. .

On the 29th March 1909 the learned judge 
delivered judgment in  London, when his Lordship 
decided (11 Asp. Mar. Law Cas. 240 (1909); 
100 L. T. Rep. 736) tha t on the construction of 
the charter-party the vessel was not ready for 
loading cargo on the 31st Jan. 1908 w ith in  the 
meaning of clause 13 of the charter-party, 
inasmuch as she was not then ready fc r loading 
cargo other than stiffening ; and tha t the 
charterers were therefore justified in  cancelling 
the charter-party.From that decision the plaintiffs now appealed. 

H o rrid g e , K.C. and Keogh, for the appellants, 
referred to

Groves, Maclean, and Co. v. Volkart Brothers, Cab.
&  E l l .  3 0 9 ; 1 T im e s  L . R ep. 92, 454  ;

Vaughan v . Campbell, Heatley, and Co., 2 T im e s
L .  R ep . 33 ;

Towse v . Henderson, 19 L . J . 163, E x .

Sanderson, K.C. and Les lie  Scott, K.C. fo r the 
respondents.

H o rrid g e , K .C . replied.
Cozens -H a r d y , M R.—This appeal raises a 

question on the construction of a char ter-paity, 
a question undoubtedly of some difficulty. But, 
upon the whole, I  come to the conclusion tha t the 
interpretation tha t the Lord  Chief J ustice has 
put upon i t  is correct. Now, the clause upon 
which the action was taken in  th is charter-party 
is clause 13: “  Should the vessel not have arrived 
ut her loading port and be ready fo r loading (in 
accordance w ith th is  charter) on or before noon 
of the 31st Jan. 1908, the charterers to have the 
option of cancelling or maintaining this charter. 
Before considering some of the clauses in  detail I  
should mention th is : Tt seems to me to be quite 
apparent tha t the bargain on the one side and on 
the other was tha t the charterers shodld have 
the whole of the space in  the vessel fo r the ir

n itrate ; and that, on the other hand, the ship
owners should not have the righ t, which, but to r 
th is stipulation, they m ight have had, to say tbat 
they would provide what was necessary to r a 
sailing ship either in  the shape of ballast or in  
the shape of freight-paying cargo which m ight 
take the place of ordinary ballast. B u t then what 
is the obligation involved by clause 13 t  W hen 
is a ship “  ready for loading ”  ? I  th ink  that the 
authorities which have been cited to us really 
decide tha t question; and I  cannot pu t i t  better 
or more accurately than by using the language 
which has been adopted by counsel on both sides, 
and i t  is th is : A  vessel is not “  ready to load 
unless she is discharged and ready in  a ll her holds 
so as to give the charterers complete control ot 
every portion of the ship available fo r cargo, 
except so much as is reasonably required to r 
ballast to keep her upright. W hat does that 
mean in  a charter-party like th is ? The ship had 
to be, before the 31st Jan. 1908, tendered as an 
upright ship, a discharged ship ready fo r load- 
ing in  the sense which I  have referred t o ; ana, 
moreover, a ship rendered upright and sate by 
being stiffened, not w ith ballast, not w ith coal, 
bu t w ith nitrate. That nitrate had to be pro
vided by the charterers, as and when requested by 
the captain, to take the place of the coal which 
would be required to be moved, but required and 
provided in  such time and under such circum
stances as to enable the ship to be discharged ot 
a ll strange cargo on the 31st Jan. 1908 so tha t 
the charterers m ight be able to use every portion 
of the space of the ship and to stow their cargo 
in  what manner they m ight th ink  fit. Now, is 
there anything in  th is charter-party inconsistent 
w ith tha t ? Clause 13 not merely says that the 
vessel must be ready fo r loading on or before noon 
of the 31st Jan. 1908, but must be ready fo r load
ing in  accordance w ith th is charter. W hat does 
tha t mean ? That means, i t  seems to me, stiffened 
not w ith coal, but stiffened w ith nitrate. One 
must go back to clause 4. That clause seems to 
be inconsistent really w ith the very elaborate and 
careful argument of Mr. Horridge. That contem
plates, in  language which I  w ill read, two notices. 
I t  says tha t twenty-five working lay days are to 
be allowed the merchants fo r loading the ship and 
fo r waiting orders abroad; and tha t ' lay days 
shall be allowed to be reckoned from the day after 
the master gives notice in  w riting  to charterers 
agents that the vessel (being clear of ah inward 
cargo or ballast, and well cleaned) is ready to 
receive cargo ”  ; that is to say, twenty-four hours 
notice, but not to commence before the 1st Jan. 
1908. Then “ stiffening of n itra te ’’— which is 
somewhat different from readiness to load—“ to 
be supplied as required at Iquique, but not before 
the 10th Dec., on receipt of forty-eight hours’ 
notice from the captain of his readiness to 
receive the same.”  Therefore there are two 
notices. One a notice tha t stiffening is to be 
supplied at forty-e ight hours’ notice, which is 
something different and distinct from the notice 
tha t the ship is ready to receive cargo, tha t 
being a forty-e ight hours’ notice on which alone 
the lay days would have run. That was really 
the view which the parties, I  th ink, through
out this transaction themselves had taken. On 
tbe 27th Jan. 1908 the master gave this notice : 
“  I  beg to give you forty-e ight hours’ notice that 
the B ritish  barque L yd e rh o rn  now in the port ot
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Iquique has discharged her coal cargo down to 
stiffening ” —not completely discharged of course 
—“  and cannot discharge w ith safety after 5 p.m. 
to-day. I  w ill now k ind ly  ask tha t you w ill give 
the L yd e rh o rn  700 tons of n itrate stiffening as 
stipulated in  her n itra te  charter-party dated, 
Liverpool, the 15th Nov. 1907.”  The distinction 
between stiffening and discharging is rendered 
s till more clear, i f  possible, by what happened 
between the parties at a subsequent date on 
an identical charter-party, where the master 
gave notice tha t he was ready to receive 500 
tons of stiffening to enable her to discharge the 
coal. On the 25th Feb. there was a fu rther 
notice: “  I  beg herewith to give notice tha t the
B ritish  barque L y d e rh o rn  has discharged the 
whole of her inward cargo of coals and is now 
ready fo r straight loading a fu l l  and complete 
cargo of n itra te  of soda.”

In  my view of th is charter-party the ship 
cannot be said to be ready fo r loading in 
accordance w ith  the charter so long as she 
had a foreign cargo on board taking up part 
of the space in  the ship to the use of which 
the charterers were entitled. Then i t  was 
said there was something in  the la tte r part of 
clause 1 which ought to drive one to a different 
conclusion. I t  is said tha t the tim e occupied in 
discharging ballast or in  sh ifting ports not to 
count as lay days ought to induce us to put a 
different construction upon it. I  am unable to 
follow tha t argument. That clause seems to me 
to contemplate two events, neither of which 
happened. The ballast was not discharged and 
there was no shifting of ports. And even i f  
those events had happened, as at present advised, 
I  should not be prepared to give the im 
portance to those points which Mr. Horridge 
has attached to them. In  my view on the facts 
of th is case, and the event which is contemplated 
t>y clause 13 having happened, the charterers 
exercised the option which they were entitled to 
exercise, and they duly and properly cancelled the 
charter.

F a r w e l l , L  J .—I  am of the same opiniqn. 
The charter-party in  the present case appears to 
me to provide fo r two distinct matters : F irs t 
of a ll there is the provision by the shipowners 
of a vessel “  ready fo r loading ”  in  accordance 
w ith  the charter on or before the 31st J an. 1908. 
That means, as already pointed out, a vessel 
discharged in a ll her holds, and also w ith 
sufficient stiffening — tha t is, w ith sufficient 
ballast—on board to keep her upright. In  the 
absence of any further contract i t  would be the 
duty of the shipowners to tender the ship so 
standing upright either by means of ballast, or, 
as stated by Parke, B. in  the case which has 
been referred to of Towse v. H enderson  (sup ), 
by goods or merchandise taken by the ship
owners themselves in  lieu of pu tting  in  ballast, 
whichever they th ink  fit. That fatter part is the 
matter to which the second head of th is contract 
refers. In  lieu of doing that, i t  was arranged 
between the parties that the stiffening should be 
provided in  the manner pointed out in  clause 4 
which has ju s t been read. I f  i t  were not fo r that 
clause i t  is plain that, whether i t  be ballast or 
whether i t  be fre ight, the shipowners were the 
persons who would have to get i t  and put i t  there ; 
and tha t the ship would not be ready fo r loading 
u n til i t  was properly stiffened. The provision fo r

L im . v. Duncan, F ox, & Co. [Ct. of App .

stiffening the ship is quite distinct from  tha t 
relating to the ship being ready fo r loading, and 
provides fo r a separate notice being required and 
being given. Therefore i t  appears to me that 
the contract becomes reasonably plain. The ship 
has not been properly stiffened by reason of the 
default of the shipowners, and therefore there is 
the breach provided fo r by clause 13. W ith  
regard to the word “ ba llas t” —I  mean the word 
“  ready ” —a clause like tha t expressed in  general 
terms cannot l im it or render nugatory an express 
provision contained four lines above in the same 
charter. W ith  regard to Mr. Horridge’s argu
ments as to the portions tha t are struck out, I  
do not th ink  tha t one is entitled to look at the 
portions tha t are struck out. I f  one does, one is 
open to the retort tha t the parties thought tha t 
was not a proper arrangement to enter into. 
Speaking fo r myself, I  do not th ink  tha t we are 
entitled to treat th is as distinct from  a clean 
copy because we are supplied w ith the actual 
words which are struck out. I  do not th ink 
parol evidence is admissible to 'show what was 
put forward by one party and rejected by the 
other. I  th ink, therefore, tha t the appeal must 
be dismissed.

K e n n e d y , L .J .—I  th ink  so too. We have but 
one question to solve, which is th is: Was this 
vessel on the 31st Jan. 1908 at least ready fo r 
loading in  accordance w ith the charter-party ? I t  
is an agreed fact tha t she was not, because i t  
is taken at the time when the question arose firs t 
between the parties tha t she could not have 
become a ready ship on the 31st Jan. 1908 unless 
i t  was sufficient to constitute such readiness under 
the charter that she had on board, s till in  her 
holds, a considerable portion of an inward cargo 
yet to be discharged at the time before the vessel 
could be cleared. Now, in  the very able argu
ment tha t we have heard on behalf of the appel
lants, i t  is said tha t th is is a condition of readi
ness under the charter. In  my opinion, although 
I  agree tha t there is a difficu lty in  perfectly and 
satisfactorily considering th is charter-party, tha t 
is not sound. I t  is true, no doubt, tha t in  regard 
to a sailing ship she must stand upright in  order 
to be a ship at a ll and take in  cargo. I t  is no 
objection to her readiness th a t she should be a 
ballasted ship to the extent to which she contains 
only so much of the weighty contents as is neces
sary to keep her upright—what is commonly 
called ballast. And i t  is quite true tha t that 
ballast, according to the judgment in  the case of 
l'owse v. H enderson  (19 L . J. 163, Ex.), which has 
been referred to, and which is cited by the late 
M r. Carver in  his Law of Carriage by Sea—no 
doubt correctly treating i t  as an authority in  the 
absence, of course, of stipulations to the contrary 
contained in  any charter-party which has to be 
considered—may take a profitable form fo r the 
shipowner by means of his shipping merchandise 
as ballast. B u t I  have never heard, nor has an 
instance been produced in  which a shipowner 
could say : “  I  offer you a ready ship on the date 
on which we agreed, although I  have on board 
s till, in  the space which, according to contract, 
your goods which are to be loaded and to occupy, 
so many hundred tons of cargo to be discharged 
yet, at a port we are to go to.”  I  have never 
heard of such a case, and the contention seems 
to me to be wrong on the face of it .  I t  seems 
to me to be inconsistent w ith ordinary business
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purposes, because i t  is impossible to say tha t a 
ship is at the disposal of the charterer who is to 
load i t  when out of that ship and out of her 
holds is to come a quantity of stuff fo r a person 
who is at the same time getting cargo out of the 
ship. I t  is impossible to suppose tha t the th ing 
can be done without fric tion  and w ithout arrange
ment between the two persons who have no con
nection w ith one another—the receiver of the 
inward cargo and the loader of the outward cargo. 
Then when we come to look at the actual terms 
of the charter-party by which the case is governed, 
i t  is to  me clear, as i t  is to the other mem
bers of th is court, tha t the arrangement 
was that, th is being a sailing ship, she was 
to be loaded, whatever she came in  w ith 
aB ballast—tha t is to say, whether i t  was 
ballast so called or fre igh t paying goods in  the 
shape of new cargo— with a complete cargo of 
nitrates, the n itra te  tak ing  the place, so fa r as 
ballast was necessary, of ballast, and, therefore, 
the ship being completely loaded w ith the nitrate 
cargo.

But, of course, when you have to arrange the 
question of lay days—that is, the time which is 
to be allowed fo r loading the cargo—you must 
make some provision fo r the taking on board of 
so much of 'the nitrate as represents the equiva
lent of the ballast which is necessary or the weight 
which is necessary to keep the ship upright. 
You must make special terms fo r that, because i t  
may be from time to time, i f  she comes in  with 
cargo, the receivers of that cargo may take their 
cargo out. Therefore i t  throws on the charterers 
an obligation to provide the nitrate bo fa r as i t  is 
required fo r stiffening, in  th is particular case, 
during a period any time after the 11th Dec., 
giving apparently what the parties thought was 
sufficient time. That is a ll tha t we have to deal 
w ith in  connection w ith the date of the 11th Jan. 
1908, after which notice m ight be given imme
diately tha t the vessel was ready to receive the 
cargo. I t  is said, and tha t is what i t  comes to on 
the part of the appellants, tha t d irectly the notice 
was given, which the charterers were bound to 
comply w ith after forty-e ight hours, to take on 
board so much stuff as would make the ship safe 
while they were discharging, i t  was impossible 
from tha t moment fo r the charterers to take 
advantage of the cancelling clause. I t  seems 
to me tha t i t  would require very strong words 
fo make tha t supposition a sound one on the 
terms of clause 4, because there is to be a 
separate and distinct notice of readiness to load, 
and i t  is readiness to load which alone prevents 
the operation of the option. Now, I  th ink  that 
the words of clause 4, fa ir ly  read, mean th is :

We promise you and undertake to supply the 
stiffening of n itrate as you require it, after fo r ty - 
eight hours’ notice, not before the 10th Dec., 
hut any date after tha t time, to keep your ship 
safe. But, while tha t is done, there is nothing in  
fhe clause to prevent the operation of the ord i
nary law tha t the ship must be ready to load. 
When you ask what “ ready to load”  means, 
again looking at clause 4, i t  means “  ready 
stiffened w ith a n itra te  cargo so fa r as i t  safely 
is required, and ready to give a ll the rest of the 
accommodation of the ship to the cargo which is 
f °  be loaded subject to  the lay day period.”  
When I  look at the clause, “ Time occupied in  
discharging ballast or sh ifting ports not to count

as lay days,”  I  confess tha t I  do not feel myself 
much pressed by it. In  the firs t place, we are not 
dealing w ith  ballast. B u t i t  is possible under 
th is charter-party tha t the ship may have come 
in  ballast from  Iquique. For, as was pointed out 
in  the course of the argument, the ship, being 
partly  loaded under th is charter-party, was going 
to or from  Iquique to the other port and to be 
loaded there. There are various contingencies 
provided for, and one is the possibility of her 
coming to Iquique, which was the loading port 
she was to go to f irs t ; she could go to her port in  
ballast. Be tha t as i t  may, I  am not going 
myself to  treat tha t as a sound construction 
which would alter the natural and proper meaning 
of clause 4 by reference to a general clause of 
tha t kind. “ Time occupied in  discharging 
ballast or in  sh ifting ports not to count as lay 
days.”  That clause may properly be construed, 
as Farwell, L . J. has pointed out, by treating i t  as 
a clause providing, not fo r tha t which w ill happen 
under the charter-party, but what may happen 
under the charter-party, the clause being read: 
“  Time occupied in  discharging ballast, i f  any, or 
in  sh ifting ports, i f  any, not to count as lay 
days.”  As I  say, those clauses are obscure in  
the ir wording, and in  th is particular case i t  is 
difficult, and the German courts have found i t  
equally difficult in  a case which came before them 
on this charter-party, to construe the same. B u t 
be tha t as i t  may, the particular charter-party 
before us could only have, as a natural con
struction, the construction pu t upon i t  by the 
Lord Chief Justice, which we affirm.

A ppea l dismissed.

Solicitors fo r the appellants, W alke r, Son, and 
F ie ld , agents fo r W eigh tm an, Pedder, and Co., 
Liverpool.

Solicitors fo r the respondents, F ie ld , lloscoe, 
and Co., agents fo r Batesons, W a rr, and W im s- 
hurst, Liverpool.

J u ly  7, 8, and  31, 1909.
(Before Co z e n s H a r d y , M.R., F a r w e l l  and 

K e n n e d y , L.JJ.).
R e d e r ia k t ie s e l s k a b e t  Su p e r io r  v . D e w a r  

a n d  W e b b , (a)
A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

C h a rte r -p a r ty —  L ie n  — D em urrage  in c u rre d  a t 
p o rt o f lo a d in g — D em urrage  payable day by day  
as fa l l in g  due.

A  c h a rte r -p a r ty  p rov id e d  tha t, shou ld  the vessel 
be deta ined by the charterers o r th e ir  agents 
over and above the la y in g  days, w h ich  were 
prov ided  f o r  in  a clause preceding, dem urrage  
should be p a id  to the m aster a t a specified ra te  
f o r  each and  every da y ’s de ten tion  a fte rw a rd s  
“  to be p a id  day by day as fa l l in g  due ”  ; and  
th a t the owner or m aster o f  the vessel should  
have “ an  absolute lie n  an d  charge upon the 
cargo and  goods laden on board f o r  the recovery 
and  paym en t o f a l l  f re ig h t ,  dem urrage, and a l l  
other charges whatsoever.”

H e ld , th a t a lie n  was enforceable aga inst the con
signees o f  the cargo o f the vessel under a b i l l  o f  
la d in g  w h ich  inco rpo ra ted  the ch a rte r-p a rty  in  
respect o f  dem urrage  in c u rre d  a t the p o r t  o f 
(a) Reported by E. A. Sc k a t c h l e y , E bij., BamBter-»t-Law.
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load ing , a lthough  i t  was payab le  day by day there 
as f a l l in g  due.

Pedersen v. Lo tinga (28 L .  T. Rep. 0 . 8 . 267 
(1857); 5 W . R . 290) and  Gardner and Son v. 
Trecbmann (5 Asp. M a r .  L a w  Cas. 558 (1884); 
53 L .  T. Rep. 518; 15 Q. B . D iv . 154) d is t in 
gu ished.

D ec is ion  o f  B ra y , J . (1909) 11 Asp. M a r . L a w  
Cas. 232 ; 100 L . T. Rep. 513) affirm ed.

A n action was brought by the owners of the ship 
S u p e rio r  against the holders of a b ill of lading 
claiming a declaration tha t they were entitled to 
a lien fo r certain sums in respect of dead freight, 
demurrage, and charges, and payment thereof, 
under a charter-party dated the 27th Feb. 1907, 
which was incorporated by the b ill of lading.

The charter-party contained (in te r  a lia )  the 
following clauses:—

By clause 1 i t  was provided tha t the S u p e rio r  
was to proceed to a safe loading place in  the port 
of Buenos Ayres, and there load a fu l l  and com
plete cargo of wheat and (or) linseed in  bags, and 
deliver the cargo at a safe port in the United 
K ingdom  or Continent between Bordeaux and 
Hamburg, as per bills of lading, on being paid 
fre igh t as specified in  clause 2—viz , 15s. 6d. per 
ton of 22401b. English gross weight delivered.

By clause 4 i t  was provided that, should the 
vessel he ordered to a direct port w ith in the lim its  
on signing bills of lading, fre igh t was to be reduced 
by Is. per ton.

By clause 5 i t  was provided tha t the fre ight should 
be paid as follows—viz .: Sufficient cash fo r ship’s 
use ( if required by the master) to be supplied on 
account of fre igh t at port of loading not exceed
ing one-third part subject to 74 per cent, commis- 
mission to cover a ll charges, and the balance of 
fre igh t on the rig h t and true delivery of the cargo 
in  cash w ithout discount.

B y  clause 9 the charterers were to have the 
option of shipping other law fu l merchandise, in  
which case fre igh t was to be paid on the vessel’s 
dead weight capacity fo r wheat or maize in bags 
on this voyage at the rates above agreed on fo r 
heavy grain, but the ship was not to earn more 
fre igh t than she would i f  loaded w ith a fu ll cargo 
of wheat and (or) maize in  bags. A ll extra 
expenses fo r loading such merchandise over heavy 
grain were to be paid by the charterers.

By clause 12 th irty-five  running days (Sundays 
and holidays, strikes excepted) were to be allowed 
the charterers ( if the ship were not sooner dis
patched) fo r loading, and the discharge was to be 
effected according to the custom of the port. Lay 
days were to commence the day after the master 
had given w ritten notice tha t his vessel was dis
charged and ready to receive or discharge the 
cargo.

By clause 13 i t  was provided that, should the 
vessel be detained by the charterers or the ir 
agents over and above the laying days, demur
rage should be paid to master at the rate of 4d. 
per net register ton fo r each and every day’s 
detention afterwards, to be paid day by day as 
fa lling  due.

By clause 16 wharfage dues, i f  any, fo r loading 
were to be fo r account of the charterers.

By clause 19 i t  was provided tha t the owner or 
master of the vessel should have an absolute lien 
and charge upon the cargo and goods laden on

board fo r the recovery and payment of a ll freight, 
demurrage, and a ll other charges whatsoever.

By clause 23 5 per cent, brokerage was due by 
the ship on the above freight, dead fre ight, and 
demurrage 3hip lost, or not lost, cancelled, or not 
cancelled, on signing the charter-party.

By the ir statement of claim the pla intiffs 
alleged tha t w ritten notice to the effect tha t the 
vessel was ready to load was given on the 
23rd A p ril 1907, and tha t making an allowance 
fo r Sundays and holidays, the lay days expired 
on the 7th June; that the vessel was not dis
patched by the charterers from Buenos Ayres 
un til the 15th Ju ly  1907, being th irty -e igh t days 
on demurrage, fo r which the pla intiffs claimed 
7911. 19s. 8d.

The pla intiffs also alleged tha t on the 6th Ju ly 
1907, when only 617 tons had been loaded, leaving 
space fo r 1263 tons, the master proceeded to sea 
in  accordance w ith the request of the charterers; 
and that in  these circumstances fre igh t was pay
able on the dead-weight capacity of the vessel, on 
which, after crediting fo r the b ill of lading 
fre igh t already paid, they were s till entitled to 
9151. 13s. 6d .; or alternatively tha t they were 
entitled to the same amount as dead fre ight, or 
the amount of the expense of acting upon the 
request of the charterers.

The p la in tiffs also claimed 2551. 12s. in  respect 
of wharfage dues, towage, pilotage, &c., which 
they alleged they had paid for, and at the request 
of the charterers.

The S upe rio r arrived at London on the 9th Sept. 
1907, when the p la intiffs exercised the ir lien on 
the cargo fo r the above-mentioned sums, bu t the 
cargo was released on the defendants undertaking 
to be responsible fo r any sum net exceeding 
19631. 5s. 2d., fo r which they m ight establish a 
r ig h t to exercise a lien.

The defendants denied tha t the vessel was on 
demurrage, and pleaded tha t i f  there was any 
delay in  loading i t  was occasioned by strikes. 
They fu rther denied tha t they were liable in  any 
sum fo r demurrage, dead freight, or charges, or 
to any lien fo r them. They also pleaded tha t 
they were not charterers or agents of the 
charterers, but were merely indorsers of the 
bills of lading to whom in  the goods had 
passed.

I t  was admitted that the ship was not fu lly  
loaded at the port of loading, and tha t the 
p la intiffs had a good claim against the charterers 
fo r damages.

Under these circumstances the p la in tiffs  con
tended tha t a claim fo r dead fre igh t could be 
included under the words “  a ll charges whatsoever 
in clause 19 of the charter-party,”  and tha t they 
were entitled to a lien fo r demurrage and 
charges.

The defendants contended tha t no lien was 
given by the charter-party for dead fre ig h t; and 
tha t there could not be a lien fo r demurrage 
which was payable in  advance.

On the 19th Feb. 1909 the action came on 
fo r tr ia l before Bray, J., s itting  w ithout a 
ju ry  in  Middlesex, when his Lordship reserved 
judgment.

On the 5th March 1909 the learned judge 
delivered a w ritten judgment, in which he decided 
(11 Asp. Mar. Law Oas. 232 (1909); 100 L . T. Rep. 
513) tha t the clause 19 could not be construed 
a3 conferring a lien fo r dead fre ig h t; and tha t
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the p la in tiffs ’ claim failed in  this respect. As to 
the claim fo r demurrage, his Lordship was of 
opinion tha t the words in  the charter-party were 
wide enough to give a lien fo r demurrage at the 
port o f loading, although i t  was payable day by 
day there ; and he gave judgm ent fo r th irty - 
seven days’ demurrage.

, The defendants now appealed from  so much of 
the judgment as was not in  the ir favour.

S cru tton , K.C. and Leek, fo r the appellants’ 
referred to

Diederichsen v. Farquharson and Co., 8 Asp. M ar. 
Law  Cas. 333 ; 77 L . T . Eep. 543 ; (1898) 1 Q. B. 
150;

G ardner and Son v. Trechm ann (.sup.);
Pedersen v. L o tin g a  (sup.) ;
K irch n e r v . Venus, 12 Moo. P. C. 361;
G ray  v . C arr, 1 Asp. M ar. L a w  Cas. 115 (1871) ; 

25 L . T . Bap. 215; L . Eep. 6 Q. B . 522 ;
Serraino and  Sons v . Cam pbell, 7 Asp. M ar. Law  

Cas. 48 (1890); 64 L . T . Eep. 615 ; (1891) 1 Q .B . 
28 3 ;

S m ith  v. Sieveking, 5 E ll.  &  B l. 589.

[ K e n n e d y , L .J . referred to M ancheste r T ru s t 
L im ite d , v. Furness, W ith y , and  Co. L im ite d  (8 
Asp. Mar. Law Cas. 57; 73 L . T . Rep. 110; 
(1895) 2 Q. B . 282, 539, at pp. 544, 545).]

B a ilhache , K.O. and A d a ir  Roche, fo r the 
respondents, referred to

W. N . W h ite  and Co. L im ite d  v. Furness, W ithy , 
an d  Co. L im ite d , 7 Asp. M ar. Law  Cas. 574 ; 72 
L . T . Eep. 157 ; (1895) A . C. 4 0 ;

S anguenetti v. P acific  Steam N a v ig a tio n  Company,
3 Asp. M ar. Law  Cas. 300 (1876); 35 L . T . Eep. 
658 ; 2 Q. B . Dlv. 238 ;

K is h  v. Cory, 2 Asp. M a r. Law  Cas. 593 (1875) ; 
32 L . T . Eep. 670; L . Eep. 10 Q. B . 553 ;

B an n is te r v . Breslauer, 2 M ar. La w  Cas. O. S. 490 
(1867) ; 16 L . T . Eep. 418 ; L . E ep. 2 C. P . 497 ;

Porteos v. W atney, 4 Asp. M a r. La w  Cas. 34 (1878) ; 
39 L . T . Esp. 195; 3 Q. B. 534, a t p. 541.

[K e n n e d y , L.J. referred to  C hristoffersen  v. 
S ansen  (1 Asp. Mar. Law Cas. 305 (1872); 26 
L . T. Rep. 547; L . Rep. 7 Q. B. 509, at p. 514).]

S cru tto n , K.C., in  reply, referred to
Hansen  v . H a ro ld  Brothers, 7 Asp. M a r. La w  Cas. 

464 (1894); 70 L . T . Eep. 475 ; (1894) 1 Q. B. 
612 ;

F ry  v. Chartered M ercantile  B ank o f In d ia ,  2 M a r. 
Law  Cas. O. S. 344; L . Eep. 1 C. P . 689 ; 14 L . T . 
Eep. 603 (1865) ;

Capel v. C gm fort, 4 L . T . Eep. 448 ; sub nom. 
C happell v . Com fort, 10 C. B . N . S. 802.

The arguments sufficiently appear from  the 
judgment. C ur. adv. v u lt.

J u ly  31.—The follow ing w ritten  judgment of 
Ine court (Cozens-Hardy, M.R., Farwell and 
Kennedy, L .JJ .) was delivered by

K e n n e d y , L .J .—In  th is case there are four 
points which have been put before th is court on 
appeal from the judgment of Bray, J. Three of 
these can be disposed of very shortly. They are 
points of detail, and i t  is convenient to  deal w ith 
them first. The appellants say tha t the learned 
judge, in  dealing w ith the p la in tiffs ’ claim fo r 
demurrage, ought to have found, as a matter of 
tact, tha t the loading at Buenos Ayres was fo r a 
considerable period prevented by a strike of 
labourers and stevedores. There is an exception 

V o l . X I., N. S.

in  the charter-party “ strikes excepted,”  and the 
defendants contended before the learned judge 
that, at a ll events fo r a portion of A p r il and May, 
th is exception operated. The learned judge has 
decided against them, on the ground, in  the firs t 
place, tha t during the period of the strike no 
cargo at a ll was provided by the charterers; and 
secondly, on the ground tha t the strike was not a 
general strike, but a partia l strike, and tha t i t  is 
not Bhown tha t i f  the charterers were ready to 
load i t  would have prevented the loading of this 
vessel. Other vessels were being loaded, and one 
(the Mecca) was being loaded by the charterers 
themselves. We have no reason, we th ink, fo r 
d iffering from the learned judge on th is point. 
The next matter of appeal also is a matter of 
fact affecting the p la in tiffs ’ demurrage claim. 
The defendants do not dispute a detention of the 
ship at the loading port up to the 10th July. 
The learned judge has allowed the p la in tiffs ’ 
claim fo r damages beyond this date up to the 
14th July. We agree w ith the appellants’ counsel 
tha t the evidence as to the period between the 
10th and 15th Ju ly  is meagre. The question is, 
Was i t  sufficiently strong to ju s tify  Bray, J .’s 
finding in  the p la in tiffs ’ favour ? On the 
10th July, as we understand the facts, the 
necessary trim m ing of the cargo was completed. 
On the 11th Ju ly  the ship moved in to  the roads. 
The p la in tiffs ’ case is tha t the delay from  that 
date to (the date of sailing was caused by the 
difficulties in  obtaining clearance. The learned 
judge has allowed the claim up to and including 
the 14th July. We are not prepared to say tha t 
he was not justified in  taking this view upon the 
evidence before him, which included the examina
tion and cross-examination of the captain of the 
S u p e rio r. The th ird  point is one of a m inor sort 
in  matter of amount. Bray, J. has allowed in the 
p la in tiffs ’ claim fo r “  charges,”  fo r which a lien 
is given in  clause 19 of the charter-party, charges 
not specifically mentioned in  the charter-party. I t  
appears tha t during the loading at Buenos Ayres, 
which seems to have been a troublesome and 
tedious business owing to the impecuniosity of 
the charterers’ agent there, certain expenses 
outside the expenses mentioned in  the charter- 
party were incurred by the ship’s agents, w ith 
the consent, i f  not at the request, of the 
charterers’ agents. They were expenses no doubt 
which benefited the charterers by fac ilita ting  the 
loading. B u t we have to consider what charges 
are covered by clause 19, so as to be justifiab ly  
exacted from the consignees under the b ill 
o f lading against whom the shipowners have 
claimed to exercise the r ig h t of lien  in  respect of 
these expenses, as well as in  respect of charges 
specifically mentioned in  the charter-party. In  
our opinion the judgment of Bray, J. in  allowing 
these expenses to be treated as charges fo r which 
the lien is available has given the pla intiffs more 
than they are entitled to. The 19th clause is 
very wide in  its terms : “  A ll  fre ight, demurrage, 
and a ll other charges whatsoever ” ; but as 
against the assignees of the b ill of lading we do 
not th ink  i t  can r ig h tly  be held to give the ship
owners a lien upon the ir goods fo r expenses 
incurred by arrangement between shipowners and 
charterers outside any charter-party obligation. 
We do not know what the items in  question are, 
and we can only state the principle upon which 
in  th is matter the accounts ought to be taken.

Q
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The parties know what the items are, and there 
w ill be no difficu lty in  adjusting the account.

We now come to the appellants’ fou rth  point, in 
which lies the real substance of th is appeal. 
They say tha t there is no lien enforceable against 
them in  respect of demurrage of the S u p e rio r  
at the p o rt of loading. The defendants are the 
consignees of the cargo of the S u p e r io r  under 
a b ill o f lading which beyond question in 
corporates the condition of the charter-party 
in  clause 19, to which we have already re
fe rred : “ The owner or master of the vessel 
shall have an absolute lien and charge upon 
the cargo and goods laden on board fo r the 
recovery and payment of a ll fre ight, demurrage, 
and a ll other charges whatsoever.”  Turning to 
the demurrage clauses (Nos. 12 and 13) in  the 
typewritten copy furnished to th is court we find 
th is : 12. “  Thirty-five running days (Sundays 
and holidays, strikes excepted) to be allowed the 
said charterers ( if the ship be not sooner dis
patched) fo r loading, and the discharge to be 
effected according to the custom of the port. 
Lay days to commence the day after the master 
has given w ritten notice tha t his vessel is dis
charged and ready to receive or discharge the 
cargo.”  13. “  Should the vessel be detained by 
charterers or the ir agents over and above the said 
laying days demurrage shall be paid_ to the said 
master at the rate of 4d. per net register ton for 
each and every day’s detention afterwards to be 
paid day by day as fa lling  due.”  The concluding 
words (“  or discharge the cargo ” ) o f clause 1- 
are evidently either inserted or ( if the orig inal 
charter-party was a printed form) allowed to 
stand there in  error. B u t i t  is quite clear, and i t  
is, as we shall hereafter point out, deserving of 
notice, tha t under these clauses demurrage pro
perly so called is provided fo r only at the port of 
loading where th irty-five  lay days are given 
and a stipulated demurrage rate of 4<f. per ton 
per diem is provided fo r any excess of time in 
loading. A t  the port of discharge the only pro
vision is that the “ discharge is to be effected 
according to the custom of the port,”  and the 
shipowners’ remedy fo r detention there is theie- 
fore in  the nature of damages. Now, the appel 
lants, the consignees of cargo under b ill ot 
lading which incorporates by reference these 
conditions of the charter-party, contend tha t 
they do not operate to give the p la in tiffs as 
against them any lien exercisable upon the cargo 
fo r the demurrage which was incurred at the 
port of loading. They contend that, although 
clause 19 gives an absolute lien and charge fo r 
the recovery and payment of a ll fre ight, demur
rage, and a ll other charges whatsoever, vhe 
lien does not apply to the demurrage incurred 
at the port of loading, because, by the terms 
of clause 13, the demurrage at the stipulated 
rate is “  to be paid day by day as fa lling  due. 
Now, there certainly is no principle of law which 
prevents a r ig h t of lien upon goods being super- 
added to a r ig h t of action of debt fo r the money 
which the lien secures; but the defendants con
tention is based upon the judgments in  two cases 
— Pedersen v. L o tin g a , decided by the Queen s 
Bench in  1857 (sup.), and G a rd n e r and Son  v. 
Trechm ann (sup.), in  the Court of Appeal in  
1884, before the Master of the Bolls (Lord 
Esher), Cotton, L .J., and Lindley, L .J . In  our 
opinion there is nothing in  the judgments in

either of these cases which can rig h tly  be held to 
ju s tify  the view which the defendants put forward 
as to the effect of the documents in  the present 
case. Pedersen v. L o tin g a  (u b i sup.) is one ot a 
large group of d ifficu lt cases in  which the 
court has had to construe a charter-party in  
reference to a “  cesser ”  clause—a clause, tha t is 
to say, containing a release of the charterer from 
lia b ility  under the charter-party as soon as the 
vessel is loaded and b iils  of lading have been 
given—and to say whether in  the particu lar case 
the release applies to both demurrage accrued at 
the port of loading and to demurrage at the port 
of discharge, or only to the latter. The tendency 
of the decisions—we th ink  i t  may now be treated 
as a general ru le—is to treat the cesser in  regard 
to extent as correlative and corresponding to the 
lien upon the cargo reserved in the particular 
charter-party. In  Pedersen v. L o tin g a  (u b i sup.) 
the shipowner was suing the charterer fo r demur
rage The charter-party provided tha t at the 
port of loading, after the agreed days fo r loading, 
the master was to receive 51. a day for demurrage 
“ day by day.”  Eor the port of discharge the 
language is different. There was to be demurrage 
after the laying days at 5?. a day. I t  also con
tained a “  cesser ”  clause and a provision tha t the 
shipowners should rest on the ir lien fo r fre igh t 
and demurrage. The court held tha t the express 
agreement tha t the charterer should pay 5L. a 
day “  day by day ”  showed tha t the lien clause in 
regard to demurrage must apply only to the 
demurrage at the port of discharge. In  other 
words, the express terms of the demurrage clause 
“  day by day ”  expressly gave the shipowner a 
vested rig h t of action, and the lien clause in those 
circumstances was to be interpreted as lim ited  m 
its  application to demurrage at the port of dis
charge, which was differently worded. The reason
ing of Pedersen v. L o tin g a  (u b i sup.) is commented 
on and elucidated by Blackburn, J. in  C hris- 
toffersen v.H ansen (sup.), and is carefully explained 
by Oleasby, B. in  Francesco v. Massey (L. Bep. 
8 Ex. 101, at p. 105). G ard n e r and  Son v. T rech
m ann (u b i sup.) was not a demurrage case. The 
shipowner there was insisting upon a lien to r the 
difference between the charter-party fre igh t and 
the b ill of lading fre ight. There was a clause, 
“  the fre ighter’s lia b ility  to cease when the cargo 
is shipped, provided the same is wor th the rreight, 
dead fre ight, and demurrage on arriva l at the 
port of discharge, the owner or his agent having 
an absolute lien on the cargo fo r freight, dead 
fre igh t,”  &c. There was also a clause, “  I t  is 
fu rthe r agreed the captain to sign b ills  of lading 
as represented, and at any rate of fre ig h t; but 
should the to ta l fre igh t as per bills of lading be 
under the amount estimated to be earned by this 
charter, the captain to demand payment of any 
difference in  advance.”  The b ill of lading fre igh t 
was in  fact less than the charter-party freight, and 
the court held on both of two grounds tha t there 
was no lien against the b ill of lading consignee 
fo r the difference. The b ill of lading incor- 
porated the charter-party only so fa r as its terms 
were consistent w ith  the terms of the b ill ot 
lading, and there could be no lien for fre igh t 
beyond the fre igh t expressly named in the b ill ot 
lading. So tha t even i f  the lien clause would 
have applied as between the parties to the charter- 
party to the difference between the charter-party 
fre igh t and the b ill o f lading freight, i t  was ousted
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by the terms of the b ill of lading. B u t the court 
fu rthe r held that, r ig h tly  construed, the charter- 
party gave no lien even as against the charterer fo r 
the excess of the charter-party fre igh t over the 
b ill of lading fre ight, the charter-party in  terms 
providing as i t  did fo r the demand of tha t d iffer
ence by the captain in  advance—tha t is to say, 
before the ship sailed. I t  is clearly in  reference 
to the language of the particu lar charter-party 
and not as a statement of general principle tha t 
Lindley, L .J. uses the words upon which the 
appellants so much relied, tha t “  there can 
be no lien fo r what is contracted to be paid in  
advance.”

I t  appears to us tha t neither of these 
decisions, which turned in  each case upon the 
construction of the terms of the particu lar and 
somewhat peculiar charter-party in  regard to the 
question before the court, assists the defendants 
in  the present case. So fa r from  there being any 
reason fo r in fe rring  in  regard to the present 
charter-party tha t the lien clause (clause 19), 
although apparently unlim ited, does not, both as 
against charterer and b ill of lading holder, apply to 
the demurrage which has accrued in  the port of 
loading and fo r which, as i t  was “  payable day by 
day ” —as to which expression I  would refer 
particu larly to the opinion of B ram well, B. 
expressed in Francesco v. Massey (u b i sup.) we 
agree that under the terms of clause 13 the ship
owner got in  respect of each day on demurrage a 
vested r ig h t of action. I t  appears to us tha t under 
th is charter-party (clauses 12 and 13) demurrage 
properly so called can accrue at the port of 
loading. The true inference is tha t the g ran t to 
the shipowner of a lien fo r the recovery and 
payment of a ll demurrage given by clause 19 is to 
have its natural application and to be read as 
covering demurrage at the port o f loading, where 
alone demurrage, properly so called, can arise. 
A t the port of discharge under th is charter-party 
the only claim fo r detention of the ship can be a 
claim fo r damages. I t  is quite true tha t in  
certain cases demurrage in  a charter-party has 
been treated as covering damages fo r detention, 
but th a t is not its  natura l or p r im d  fa c ie  
meaning : (see G ray  v. Carr, sup . ; L o ckh a rt v. 
F a lk , 3 Asp. Mar. Law Cas. 8 (1875); 33 L . T. 
Hep. 96 ; L . Rep. 10 Ex. 132 ; K is h  v. C ory , sup.). 
And i f  in  the present charter-party there is a lien 
given (as there is) fo r “  a ll demurrage,”  we th ink  
that the fact tha t according to the terms of the 
8ame charter-party the only port in  which de
murrage can arise is the port of loading strongly 
makes fo r th a t construction of the whole document 
which would make the r ig h t of lien applicable to 
such demurrage, whether '‘ payable day by day 
or not. The result is tha t to  the extent of 
the charges not specifically provided fo r in  
the charter-party this court varies the judg 
ment of my brother Bray. B u t th is was stated 
to be of a tr if lin g  amount, and the substantial 
question raised before us was tha t of lia b ility  to 
any demurrage in  the port of loading, and our 
order on th is appeal w ill be tha t the appeal is 
dismigsed w ith costs. A p p m l d ism issed.

Solicitors for the appellants, Thomas Cooper 
and Co.
Solicitors for the respondents, B o tte re ll and 

Roche.
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(Before P ic k f o r d , J.)
B arqtje R o b er t  S. B e s n a r d  Co m f a n y  

L im it e d  v . M u r t o n . (a)
M a rin e  insu rance— P o lic y  on fre ig h t— C onstruc

tive  to ta l loss— N otice  o f  abandonm ent— F re ig h t  
subsequently earned.

The p la in t if fs  being owners o f  a sh ip , in su re d  the 
f r e ig h t  in tended  to be earned on a p a r t ic u la r  
voyage w ith  the de fendan t and  o ther u n d e r
w rite rs . O w ing  to stress o f weather, the sh ip  
became a constructive  to ta l loss, an d  on the 20th  
Jan . 1906 notice o f  abandonm ent was g iven to 
the defendant. The notice contained the fo llo w 
in g  foo tno te  : “  I n  the event o f  y o u r d e c lin ing  
to accept abandonm ent, i t  sha ll be understood  
th a t you  agree to the assured being placed in  
the same p o s itio n  as i f  a w r i t  had been issued  
th is  day f o r  the am oun t o f  y o u r  p o lic y .”  The 
notice o f  abandonm ent was no t accepted, b u t  
the de fendant in i t ia l le d  the foo tno te . The  
sh ip  was subsequently sold to the cargo owners 
who ca rr ie d  on the voyage, bu t the cost o f  re p a irs  
an d  towage necessary f o r  e a rn in g  the f r e ig h  t 
considerab ly exceeded the am oun t o f  f r e ig h t  
receivable by them.

H e ld , th a t the date on w h ich  the notice o f  abandon  
m ent was g iven  m ust be taken  as the date on 
w h ich  the r ig h ts  o f  the pa rties  were to be ascer
ta ined , th a t on th a t date there was a to ta l loss o f  
f r e ig h t  ; and  the fa c t th a t the fre ig h t was earned  
subsequently d id  no t d is e n tit le  the p la in t i f f  to 
recover.

Co m m e r c ia l  l is t .
Action tried by P ickford, J . s itting  w ithout a 

ju ry .
The p la in tiffs were the owners of the barque 

R obert 8 .  B esnard, and the defendant was an 
underwriter of the policy on fre igh t to be earned 
during the course of a voyage from  Monte Video 
to New York. The ship was chartered to load 
the cargo and deliver i t  in  accordance w ith  thé 
charter-party, fo r a lump sum fre igh t of 4200 
dollars on the entire capacity of the vessel under 
deck.

The charter-party was dated the 11th Aug. 
1905, and the policy sued upon was effected on 
the 16th Aug. 1905, and was fo r 8401. fre igh t 
on hides. The ship le ft Monte Video on the 
1st Nov. 1905, and proceeded on her voyage u n til 
the 10th Jan. 1906, when she was towed into 
Charlestown, having encountered very bad 
weather. She was surveyed by order of the 
Consul, and the surveyors estimated tha t her 
repairs would cost between 20,000 dollars and
21,000 dollars, and tha t her value after repair 
would be from  7000 dollars to 10,000 dollars. 
Evidence was given at the tr ia l to  the effect tha t 
the cargo, i f  transhipped, could only have been 
carried by the ship as an American vessel at a 
very high freight, which in  addition to the cost of 
handling, would have been considerably greater 
than the fre igh t tha t could be carried under the 
charter.

On the 20th Jan. notice o f abandonment was 
given by the p la in tiffs to the underwrite rs i n th e 

(a) Im ported by  L eona  rd  O T h o m a s , E sq ., B » rr is te r-» t-L » w .
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follow ing terms : “  B y the instructions of the 
assured, we hereby abandon to you the ir interest 
in  th is vessel so fa r as may be concerned your 
policy fo r 8401. on fre ight, and we claim thereon 
a to ta l loss.”  The following footnote was added :

I n  the event o f you r declin ing to  accept abandonment, 
i t  sha ll be understood th a t yon agree to  the  assured 
being placed in  the same position as i f  a w r i t  had been 
issued th is  day fo r  the  am ount o f y ou r po licy .

The notice of abandonment was not accepted, 
bu t the footnote was in itia lled  by the under
writers. As a result of negotiation, the cargo 
owners purchased the vessel from  the pla intiffs, 
the contract being to the effect tha t

The Robert S. BesnarcL Company L im ite d  have sold 
and conveyed the  barque as she now lies a t Charlestow n 
un to  R icha rd  S. C o lle tt, named on behalf o f the cargo 
owners, fo r the  sum o f 8500 do lla rs w h ich  includes the 
barque’ s apparel, fu rn itu re , and the stores on board.

The contract fu rther provided tha t the purchaser 
of the barque should retain from  the purchase 
money 3095 dollars fo r certain purposes, and that 
any overplus should be paid to the owner of the 
barque or his attorney. The contract also con
tained a clause to the follow ing effect :

I t  is  fu r th e r understood and agreed th a t the expenses 
incu rred  in  p u tt in g  in to  Charlestown, inc lud ing  p o rt 
charges there, towage cla im s, w ith  wages and provis ions 
o f the  crew fro m  the  date o f bearing away u n t i l  the 
departure from  C harlestow n sha ll be adjusted and 
settled according to  the  p rinc ip les o f general average; 
b u t no allowance in  general average to  be made fo r any 
damage or sacrifice to  the said vessel itse lf. Said sale 
o f the  barque Robert 8. B e rna rd  also comprises a l l  the 
in te res t in  the fre ig h t moneys of the cargo now on board 
w ith  the  r ig h t to  co llect the  same, and i t  is fu r th e r 
represented and agreed th a t the whole of such fre ig h t 
money being a lum p sum o f 4200 do lla rs is payable on 
com pletion o f the  voyage, w ith o u t offsets o r credits, 
except on ly  an advance made thereon in  M onte V ideo 
am ounting to  the  sum o f 300 do lla rs leav ing  a balance 
to  be collected on discharge 3900 dollars.

A fte r being repaired, the barque was towed to 
New Y ork where she arrived on the 10th Feb. 
1906. H er cargo was delivered and fre igh t 
amounting to 3795 dollars was collected. The 
cost of temporary repairs and towage amounted 
to 4345 dollars.

ACkin, K .C . and M a u ric e  H i l l  fo r p la intiffs. 
The question is whether or not the p la in tiffs  aae 
entitled to have the matter dealt w ith  as at the 
date upon which notice of abandonment was given. 
The ship and fre igh t both suffered a constructive 
to ta l loss, and as fa r as the owners were con
cerned there was nothing more to be done. A  
contract of affreightment can be detached from 
the ownership of a sh ip :

Sea Insurance Company v . Hadden, 5 A sp. M ar. 
Law  Cas. 230 (1884); 50 L . T . Rep. 657 ; 
13 Q. B. D iv . 206, per B re tt, M .R ., a t 
pp. 714-716.

[ P i c k f o r d , J.—Here you can say there was a 
sale, but not under the same contract.] The 
p la in tiffs could not earn the fre igh t sold to a 
person who purported to salve, when as between 
owners and underwriters there has been a tota l 
less. The owners have the same rights against the 
insurers as i f  there had been a to ta l loss :

Scottish M a rine  Insurance Company o f Glasgow 
v .  T u rne r, 1 M a c q . H .  L .  3 3 4 , p e r  L o rd  C ra n -  
w o rth .

There is nothing more clearly established in  
insurance law than to look at the position at the 
date of w r i t :

Ruys  v . R oyal Exchange Assurance C orporation,
8 Asp. M a r. Law  Cas. 294 (1897); 77 L . T . 
Rep. 23 ; (1897) 2 Q. B. 135.

On the 20th Jan. there was a to ta l loss, and 
therefore the shipowner could either abandon 
fre igh t to the underwriters and recover on tota l 
loss, or go on and earn the fre igh t and claim the 
amount fo r ensuing labour which would probably 
be caused. The only question would be: Has 
anything happened which takes away tha t rig h t 
or what salvage is there to which the underwriters 
are entitled i f  anything has been received from 
the sale of the chance of earning fre ig h t:

Benson v. Chapman, 5 C. B . 330 ; 6 M . & G. 792 ;
2 H . L . Cas. 696 ;

Stew art v . Greenock M a rine  Insurance Com pany ,
2 H . L . Cas. 159.

S cru tton , K .C . and M a ch in n o n  fo r the defen
dants.—Lord T ruro in  Scottish, M a r in e  Insu rance  
C om pany o f  G lasgow  v. T u rn e r {sup.), a t p. 341, 
sa id : *' The expression ‘ loss of fre igh t ’ has
two meanings, and the distinction between them 
is material. F irs t, fre igh t may be lost in  the 
sense that, by reason of the perils insured against, 
the ship has been prevented from earning fre ig h t; 
or, secondly, fre igh t may be lost in  the sense that, 
after i t  has been earned, the owner has been 
deprived of i t  by some circumstances uncon
nected w ith the contract between the assured 
and the underwriters on fre ight.”  I t  is sub
m itted tha t there is a th ird  meaning—viz., tha t 
fre igh t may be lost by the owner in  the sense 
tha t he has lost the rig h t of earning i t  as between 
the assured and the underwriters, tha t is, when 
he has sold it. There was no reliable evidence of 
constructive to ta l loss. An amount of fre igh t 
was paid by the cargo owners to the people to 
whom the shipowners purported to have sold or 
assigned the fre ight. The voyage or adventure 
was never abandoned as the man who had the 
r ig h t to do i t  under the contract sold i t  to another 
who carried i t  out. The result was tha t there 
was no loss, constructive or otherwise, of freight, 
because the adventure was never abandoned. 
A lthough there m ight be some q u an tum  m e ru it  
in  respect of fre ight, tha t was not insured. I t  
is instructive to compare the positions o f a 
mortgagee or assignee or underwriter when a ship 
is abandoned. A  mortgagee who has taken 
possession of a ship has a r ig h t to  a ll the fre ight 
accruing at the tim e he takes possession :

K e ith  v. Burrow s, 3 Asp. M a r. L a w  Cas. 280, 427, 
481 (1877); 2 C. P. D iv . 163, per M e llia h , L .J ., 
a t p. 165 ; 2 App. Ca3. 636, per L o rd  Cairns, a t 
p. 646.

The assignee of a ship has a r ig h t to  fre igh t 
subsequently accru ing:

M orrison  v. Parsons, 2 T aunt. 407, per Lawrence, J ., 
a t p. 415.

[P ic k f o r d , J.— You say the purchaser is entitled 
to  the fre ight, bu t not to a q u an tum  m e rm f.] 
Abandonment to an underwriter on a ship 
transfers the fre igh t subsequently earned as 
incident to  the ship :

C a s e  v . D a v id s o n ,  5  M . &  S. 79 ; 2 B r. &  B . 379.
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These cases a ll show tha t the person mentioned 
becomes entitled to the fre ight. In  the present 
case the adventure was not abandoned, but the 
assured was contemplating its transfer to another, 
and the case therefore comes w ith in  the language 
of Parke, B. in  Benson v. C hapm an  (sup., a t p. 662), 
where he says: “ We th ink, therefore, that the 
p la in tiff is in  the same position as i f  he had 
received the fre igh t himself. Upon the view we 
have taken of the case i t  becomes immaterial 
to consider the effect of the abandonment, as 
to the receipt of fre ig h t; fo r the underwriters on 
the ship or fre igh t never received any fre igh t by 
virtue thereof ; and, i f  the loss of the fre igh t was 
not in  its nature total, the abandonment could 
not make i t  so.”  There was on the date the w rit 
was issued a loss of fre ight, which was in  fact 
earned afterwards. The question was whether the 
rule applicable to salvage also applied to a claim 
fo r fre ight. On principle the deduction should 
be in  proportion to what m ight be reasonably { 
obtained. [ P i c k f o r d , J .—Suppose fre igh t can 
be earned, but at a greater expense than the 
orig inal fre ight, would tha t be a constructive 
to ta l loss ?] I t  has been decided tha t fre igh t is 
not lost because costs of repairs necessary to earn 
i t  would be greater than the fre ight.

Moss v . S m ith , 9 C. B . 9 4 ; _
P h ilp o t v. Sw ann, 1 M a r. La w  Cas. O. b. 151 ;

5 L . T. Rep. N . S. 183 (1861); 11 C. B . 270 ; 
M ordy  v. Jones, 4 B . &  C. 394.

They also cited
Thompson v. R owcroft, 4 E ast, 34 ; 
Sharp  v . Gladstone, 7 E ast, 24 ; 
B arday  v. S tir l in g ,  5 M . &  S. 6.

A th in  in  reply.— Sea In su ra n ce  Com pany  v. 
S a d d e n  (sup.) was decided on the express ground 
tha t tha t which the owner would have got was 
not tha t to which the underwriters were entitled 
—viz , a claim under a q u a n tu m  m e ru it. The 
cases cited on behalf o f the defendants were a ll 
cited in  the former case. [ P i c k f o r d , J. Can 
you reconcile tha t case w ith the other cases PJ 
The former cases a ll raise the question as between 
the owner and the underwriter who is entitled to 
the fre ight. [ P i c k f o r d , J .—In  K e ith  v. B u rro w s  
(sup.) he was entitled to a q u a n tu m  m e ru it .] 
That case decided that the mortgagee of a ship 
was entitled to fre igh t from the tim e ot taking 
possession. In  Case v. D avidson  (sup.) there was 
a dispute between the underwriters of the fre ight, 
and, i f  the fre igh t had been earned, the under
writers would have suffered no loss.

C ur. adv. v u lt.

P i c k f o r d , J .—This was an action brought on 
a policy on fre ight, and the matter arises out o* 
a charter of the barque called the B obert o. 
Besnard, under which she was chartered to load a 
certain cargo and deliver i t  in  accordance w ith 
the charter, being paid a lump sum of 4200 
United States gold dollars as fre igh t fo r the 
entire capacity of the vessel under deck. She was 
to carry the cargo from Monte Video to New 
York, and the charter was of the date of the 
11th Aug. 1905. On the 16th Aug. 1905 the 
policy now sued upon was effected; i t  was 840Z. 
on fre igh t on hides. The barque le ft Monte 
Yideo on the 1st Nov. 1905. She encountered 
very bad weather between the 25th Dec. 1905 and

the 10th Jan. 1906, when she was towed into 
Charlestown. Surveys were held on her there by 
order of the consul, the result of the final survey, 
which was after she was docked, being tha t 
the surveyors estimated tha t the repairs would 
cost something between 20,000 dollars and
21.000 dollars, and the same surveyors estimated 
her value after repair as being from 7000 to
10.000 dollars. I f  these figures are accepted, i t  is 
clear tha t the ship was a constructive to ta l loss, 
but i t  is said, firs t, tha t I  ought not to accept 
those figures, and that, therefore, the firs t step 
which the pla intiffs have to take in  order to show 
a to ta l loss of fre igh t they have not succeeded m 
taking. I t  is said tha t these were not really 
bona fid e  estimates, and, at any rate, tha t 
they do not prove the facts tha t are stated 
in  them. I  am not going through the 
correspondence and the documents which passed, 
after the barque got in to  Charlestown in any 
d e ta il; i t  is enough fo r me to say tha t there is 
plenty on tha t correspondence to show tha t the 
owners were very anxious to get the ship con
demned, and tha t they would not have been at alt 
nice about the methods by which they got her 
condemned. I f  the case rested on the ir evidence,
I  should have very grave doubts indeed whether 
I  could act upon it,  but, of course, the defendants 
to displace the evidence of these surveyors have 
to go fu rther than that, because they have to go 
so far as to show tha t not only the conduct of the 
owners was suspicious and not straightforward, 
bu t tha t they succeeded in  getting surveyors who 
would act upon the ir instructions to get the ship 
condemned in  any way they could, whethei she 
ought to be condemned or not. I  have not found 
any evidence upon the documents, and in  point ot 
fact the documents were the whole evidence upon 
th is point, to  show tha t the surveyors had been, 
as I  may call it ,  got at in  any way. They were 
persons who p r im a  fa c ie  seemed to be disin
terested persons; at any rate some of them were 
masters of English vessels, and although the 
instructions were sent to the master to get the 
ship condemned i f  he possibly could, I  do not 
know what instructions were given to the sur
veyors, and I  do not th ink  tha t when surveyors 
are appointed by the consul m the way th a t these 
were, I  ought, w ithout evidence, to assume tha t 
they are acting m ala  fide whatever I  may th ink  of 
the intentions of the owjiers. There is no 
evidence to contradict the ir statement, and, 
therefore, I  do not see my way Dot to accept the 
statements tha t they make as to  the costs of 
repairs, of course taking them as estimates and 
not as ’ absolute figures, and also the ir evidence 
as to the value of the vessel when repaired, 
taking the ir figures as an estimate as well. There
fore 1 th ink, on these materials before me, i t  is 
shown tha t th is barque at Charlestown was a 
constructive to ta l loss.

Now, there is also evidence which, although i t  
is given by one of tlie  owner’s representatives, 
is in  agreement w ith what I  should th in k  
would be the fact—namely, th a t the cargo i f  
transhipped could only have been carried i  n an 
American vessel at a very high fre igh t, and th a t  
the high fre igh t in  addition to the cost of handling 
which would have been necessary fo r tranship
ment would have been considerably greater 
than the fre igh t th a t could have been earned 
under the charter. Therefore, I  th ink there was
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a constructive to ta l loss of the ship, and tha t the 
cost of transhipment i f  i t  had been attempted, 
would have been greater than the fre igh t which 
would have been earned by the carrying on of the 
cargo. The fina l survey by the surveyors of 
which I  have spoken was on the 18th Jan. 1906 
and on the 20th Jan. 1906 notice of abandonment 
was given to the underwriters. I t  was in these 
te rm s: “  To underwriters at L loyd ’s on R obert 8 . 
B esnard. There is a note at the top, I  suppose 
identify ing the ship : “  17/1/06 P u t in to  Charles
town in a disabled condition.”  Then the le tter 
goes on : Dear Sirs,—B y the instructions of the 
assured, we hereby abandon to you the ir interest 
in  th is vessel so fa r as may be concerned, your 
policy fo r 840i. on fre ight, and we claim thereon 
a] to ta l loss.”  That was not accepted, bu t i t  
contained this note at the bottom : “  In  the event 
of your declining to accept abandonment, i t  shall 
be understood tha t you agree to the assured being 
placed in  the same position as i f  a w rit had been 
issued this day fo r the amount of your policy.”  
That was in itia lled  by a ll the underwriters. In  
the time between the barque arriv ing at Charles
town and this notice of abandonment, negotiations 
had been going on w ith the cargo underwriters 
fo r the sale of the vessel to them because they 
were interested i f  they could in  getting the cargo 
on to New York. The cargo was a very valuable 
one, and would have been disposed of at a very 
great sacrifice i f  i t  had been disposed of in 
Charlestown, therefore, the underwriters on cargo 
were anxious to get the cargo carried on to New 
York. As I  say, negotiations had been going on 
w ith  them fo r the purchase of the vessel by them, 
and the ir taking the cargo on in her. On the 
24th Jan. 1906 they bought her. The contract 
recites tha t the R obert S. B esna rd  Company, 
L im ited, have sold and conveyed the barque as 
she now lies at Charlestown unto Richard S. 
Collett, named on behalf of the cargo, fo r the sum 
of 8500 dollars which includes the barque’s 
apparel, fu rn itu re , and the stores on board. Then 
i t  goes on fu rther to agree this, tha t the pur
chaser of the barque should retain from  the 
purchase money the sum of 3095 dollars fo r 
purposes which are specified there, and tha t any 
overplus should be paid to the owner of the barque 
or its  attorney. The next clause is : “  I t  is 
fu rthe r understood and agreed that the 
expenses incurred in  pu tting  in to  Charlestown, 
including port charges there, towage claims, w ith 
wages and provisions of the crew from the date 
of bearing away u n til the departure from Charles
town shall be adjusted and settled according to 
the principles of general average ; but no allow
ance in  general average to be made fo r any 
damage or sacrifice to the said vessel itself. 
Said sale of the barque R obert S. B esnard  also 
comprises a ll the interest in  the fre igh t moneys 
of the cargo now on board w ith the r ig h t to collect 
the same, and i t  is fu rthe r represented and agreed 
tha t the whole of such fre igh t money being a 
lump sum of 4200Z. dollars is payable on com
pletion of the voyage, w ithout offsets or credits, 
except only an advance made thereon in  Monte 
Yideo amounting to the sum of 300 dollars, 
leaving a balance to be collected on discharge 
3900 dollars.”  The amount tha t was collected 
was not 3900 dollars, bu t a l it t le  less, in  conse
quence, 1 th ink, of some question of discount. 
Now, one th ing  in contention between the parties

was whether any part o f tha t 8500?. dollars, and, 
i f  so, what part, was given fo r the fre igh t ? 
I t  was said on behalf of the p la in tiffs tha t 
nothing was given fo r fre ight, and tha t the 
8500 dollars wa3 made up in  th is way : 3000 
dollars fo r the vessel and 5500 dollars fo r the 
release from  lia b ility  in  general average, and 
tha t i f  tha t agreement had not been made tha t 
sum of 5500 dollars is what the cargo-owners in  
a ll probability would have had to pay in  the 
general average. Those were, in  fact, the sums 
at which these values were estimated at the time, 
and I  am not satisfied that, as i t  was suggested, 
the owners of the ship considered tha t there was 
no contribution due to general average because 
the sacrifice tha t had been made would come 
under the rule la id  down in  the case of Shepherd  
v. K o ttg e n  (3 Asp. Mar. Law Cas. 544 (1877); 37 
L . T . Rep. N . S. 618 -, 2 C. P. D iv. 585). I  am 
not satisfied tha t tha t was so at a ll upon the 
documents ; the log and the protest I  do not th ink  
go so fa r as i t  was contended they did—namely, 
to show tha t what was sacrificed in  respect of the 
ship, the mast and so on, were a loss before they 
were cut away, and, therefore, w ithout attem pt
ing to say what the consideration would have 
been, I  am not at a ll satisfied tha t the owners of 
the ship were rather getting the best of the cargo 
owners because they knew tha t there would be no 
contribution.

The barque was repaired after she had been 
bought in  th is way and was towed to New York. 
She arrived there on the 10th Feb., when she 
delivered the cargo, and 3795 dollars of fre igh t was 
collected by the purchasers, the difference, as I  
said, being made up by some question I  believe of 
discount. The cost of the temporary repairs and 
towage to New York, according to the evidence 
before me, amounted to 4345 dollars, and, there
fore, the cost of temporary repairs necessary fo r 
earning the fre igh t w ith the cost of tow ing exceed 
the amount of fre igh t which was receivable at New 
York. Under those circumstances, the question 
is, was there a loss of fre igh t which entitles the 
p la in tiffs to recover upon the policy ? Now, in  
considering this question, I  th ink  I  am confined 
to the date of the 20th Jan. which is to be taken 
as the beginning of the action. I t  is agreed tha t 
the p la in tiffs  are to be pu t in to  a position of th is 
w rit having been issued on tha t date. I f  the 
w rit had been issued on tha t date, the action 
would have been commenced on tha t date, and 
according to the case before the present Lord 
Collins (then Collins, J.) of R uys  v. R oya l 
Exchange Insu rance , sup., a t p. 135) the com
mencement of the action is the date at which 
I  have to look when I  have to consider the rights 
of the parties. Now, what was the position at 
tha t date? F irs t, i t  is said there was no con
structive to ta l loss of the ship. I  have already 
dealt w ith tha t and said tha t in my opinion upon 
the evidence there was. I  am also satisfied tha t 
to  tranship and carry on the cargo at tha t time 
would have cost more than would been obtained 
fo r the fre ight, and these facts, I  th ink, show, to 
use the expression of the present Master of the 
Rolls in  G u th rie  v. N o r th  C h in a  In su rance  Com
p a n y  (7 Comm. Cas., at p. 138), no prudent 
uninsured owner would at tha t time have tran 
shipped or endeavoured to tranship to earn the 
chartered fre ight, and, therefore, I  th ink  the 
barque under the circumstances was disabled at
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tha t date from  perform ing the voyage by peril of 
the seas. B u t then i t  is said that although tha t 
m ight be so, the facts show tha t the voyage was 
not abandoned, and certain letters and telegrams 
were referred to in  order to prove that. Most of 
them were, I  th ink, before the date of the final 
survey of the 18th Jan. 1906, bu t there were one 
or two afterwards which were relied upon as 
showing tha t the p la in tiffs had not abandoned 
and did not intend to abandon the adventure, and 
that, therefore, they did, through other persons, 
perform the contract, and tha t the fre igh t was 
earned and not lost. I  th ink  tha t what took 
place then was not a carrying out of the voyage 
on behalf o f the p la in tiffs at all, but was 
an arrangement tha t was made to make the 
best of the goods fo r the benefit o f all 
concerned, and I  do not th ink  tha t what 
took place in  the sale of the ship and the 
carrying on of the cargo by the cargo under
writers shows tha t there was notan abandonment 
of the adventure so fa r as the carrying on by the 
p la intiffs went on tha t date of the 20th Jan. I  
th ink  at tha t time they had decided tha t they 
would not carry on, and tha t tha t was not altered 
by what took place afterwards. B u t then i t  is 
Baid tha t there is no case in  which fre igh t has 
ever been held to be lost where i t  has been m  fact 
earned, and p r im a  fa c ie  tha t would seem to be a 
true proposition. I t  is contended fo r the defen
dants and denied by the p la in tiffs tha t the sum 
of money tha t was collected in  New York was the 
fre igh t insured, and tha t as i t  had been earned 
by someone, whether by the p la in tiffs or not, i t  is 
not lost by the perils insured against, and i f  i t  is 
lost to  the p la in tiffs i t  is only so lost by the ir own 
act of selling the r ig h t to it.  There are decisions 
which are very d ifficu lt in my m ind to reconcile 
on the question whether under circumstances of 
this k ind where the underwriters, whether on ship 
or cargo, or where purchasers take possession of 
the Bhip and afterwards collect payment fo r the 
carriage of the goods, tha t is the fre igh t tha t has 
been agreed upon originally, or whether i t  is only 
a Quantum  m e ru it of the same amount. I  find i t  
very difficu lt indeed to reconcile, i f  not the actual 
decisions, at any rate the enunciation of the prin- 
oiples, fo r I  th ink  they are more than dicta, tha t are 
comprised in  those cases ; but in  the view I  take 
of the case i t  is not necessary fo r me to decide 
the point. In  a ll the cases to which I  was referred 
of fre igh t being earned and therefore held to be 
not lost, i t  had been earned before the action 
was brought. In  th is case I  am by the agree
ment of the parties bound to consider the action 
as begun on the 20th Jan. 1906, and at that date 
the circumstances, in  my opinion, show, as I  
have said, tha t there was a loss of freight- I t  
fre igh t was afterwards earned, i t  becomes there
fore, in  my opinion, a question of salvage, whether 
i t  be taken as the actual fre igh t or whether i t  be 
taken to be a q u an tum  m e ru it of the same 
amount. Now, what was the salvage ? I t  seems 
to me the p la in tiffs would be obliged to account 
fo r what they received in  respect of the fre igh t 
or fo r anything tha t they ought to  and could 
Properly under the circumstances have received ; 
i f  I  can in  the 8500 dollars allocate any part of 
i t  to fre igh t they must account fo r that, and 
even i f  I  cannot, they must account fo r what they 
could and ought properly to have received. I  
cannot on the evidence allocate any particular

part of the payment to the fre ig h t; I  th ink  there 
is some reason fo r a ttribu ting  it, as the pla intiffs 
say, to  the two sums of 3000 dollars and 
5500 dollars, to  which I  have referred. I  do not 
see tha t anyone was like ly  to give anything fo r 
the r ig h t of earning the fre igh t which would cost 
more to earn than i t  couid amount to when 
earned. I t  is true tha t the cargo underwriters 
having determined, fo r other reasons, to carry on 
the cargo in the ship which they had purchased 
fo r the purpose, stipulated tha t when they did 
so they should be entitled to recover the freight. 
That is quite true, bu t I  th ink  i f  in  the course of 
the negotiations i t  had been said by the p la intiffs : 
Now we want a sum of money to represent the 
p ro fit you are going to make out of the freight, 
or the benefit you are going to get from  the 
fre ight, the answer would have been at once: 
We shall not give you anything fo r tha t because 
i t  w ill cost us a great deal more to earn i t  than i t  
w ill be worth when we have got it. Therefore I  
cannot allocate any part of this 8500 dollars to 
fre ight, nor do I  th ink  i f  the p la in tiffs had gone 
into the market and tried to get something fo r 
the transfer of the r ig h t of earning the fre igh t that 
they would have got it .  I  do not th ink  i t  would 
have been worth while fo r anybody to give any- 
th ing  fo r it ,  although i t  was worth while to the 
underwriters on cargo fo r other reasons to earn 
tha t fre igh t at a considerably greater cost than 
the amount of the fre igh t itself: Under those 
circumstances I  do not th ink  there was any sal- 
vage which came to pla intiffs, and therefore I  
th in k  the p la in tiffs are entitled to recover. As i t  
w ill be seen, I  have decided this case entirely on 
the ground tha t I  am bound to take the date of 
the 20th Jan. 1906 as the date on which the rights 
of the parties are to be ascertained. I  th ink  1 
am bound to do so by the authority of the case 
which I  have cited. I f  I  had to ascertain their 
rights at a different date after the voyage had 
been performed at New York, different consider 
ations m ight, I  do not say they would, bu t they 
m ight arise; but, deciding i t  as I  do in  respect ot 
rights of the parties at tha t date, on the 20th Jan. 
1906, I  th ink  there was a loss of fre igh t bere, and 
tha t the p la in tiffs are entitled to judgment w ith 
costs.

Solicitors fo r the pla intiffs, Thomas Cooper and

^S o lic ito rs  fo r the defendants, P a rke r, G a rre tt, 
H o lm a n , and Howden.

M onday, J u ly  19, 1909.
(Before P i c k f o r d , J.)

R i g g a l l  a n d  S o n  v . G r e a t  C e n t r a l  R a i l w a y  
C o m p a n y , (a )

B i l l  o f  la d in g — R a ilw a y  com pany’s steamboat— 
C ond itions—Reasonableness— L ia b i l i t y  o f  com
p a n y — R a ilw a y  and C ana l T ra ffic  A c t 1854 
(17 &  18 V ie t. c. 31), s. 7— R a ilw a y  Clauses 
A c t 1863 (26 & 27 V ie t. c. 92), P a r t  4— 
M anchester, Sheffield, a n d  L in c o ln s h ire  R a i l 
w ay  (Steamboats) A c t 1864 (27 & 28 V ie t,  
c. cccxx.), 8. 2.

A  ra i lw a y  com pany entered, in to  a con trac t by b id  
o f  la d in g  f o r  the ca rriage  o f  a cargo o f sugar

(O) R ep o rte d ly  L eonard O. T homas, Esq., Barrister-at-Law.
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on one o f  th e ir  steamboats f r o m  R o tte rdam  to 
G rim sby. The b i l l  o f  la d in g  conta ined the 

fo llo w in g  clause :
“  A l l  accidents, loss, and  damage o f  whatsoever 

n a tu re  o r h in d  and  however occasioned f ro m  
m ach ine ry , boilers, steam, and steam n a v ig a tio n , 
o r f ro m  p e r ils  o f  the seas o r r ive rs , o r f ro m  any  
act, neglect, e rro r, m isfeasance, o r d e fa u lt  
whatsoever o f  the m aster, officers, engineers, 
crew, stevedores, servants, o r agents o f the sh ip 
owners, o r other persons whomsoever in  the 
m anagem ent, load ing , stow ing, and tra n s m itt in g  
the cargo o r in  n a v ig a tin g  the sh ip  o r otherw ise, 
o r f ro m  an y  accident th rough  defects o r la te n t  
defects in  h u ll,  tachle, o r m ach ine ry , o r app urte n 
ances, o r unseaworthiness o f  the sh ip  . . .
(w hether o r n o t ex is tin g  a t the tim e  o f  the goods 
being loaded o r a t the commencement o f  the voyage) 
excepted, the shipowners being in  no w ay liab le  
fo r  any o f  the consequences o f  the causes above 
excepted, and  i t  being agreed th a t  the ca p ta in , 
officers, and crew o f  the vessel in  transm iss ion  
o f the goods as between the shippers, consignees, 
o r owners o f  the goods an d  the sh ip  o r shipowners  
be considered the servants o f  such shippers, 
consignees, o r owners o f  the goods.”

O w ing  to negligence on the p a r t  o f  the officers o f 
the sh ip , the cargo was damaged.

H e ld , tha t, as there was no bona fide a lte rn a tive  
ra te  o f  f r e ig h t  under w h ich  the cargo m ig h t  
have been sh ipped, the co n d itio n  in  the b i l l  o f  
la d in g  was not ju s t  a n d  reasonable w ith in  the 
m eaning o f  sect. 7 o f  the R a ilw a y  a n d  C a n a l 
Tra ffic  A c t 1854, and  th a t the defendant ra i lw a y  
com pany was liab le .

Manchester, Sheflield, and Lincolnshire Railway 
Company v. Brown (50 L .  T. Rep. 783 (1883); 
(1902) 1 K .  B . 290) considered.

C o m m e r c ia l  l is t .
Action tried by B ickford, J. s itting  w ithout a 

ju ry .
The p la in tiffs  were indorsees of b ills  of lading 

fo r a cargo of sugar, and the defendant railway 
company were the owners of the steamboat 
Chester upon which the cargo was shipped.

The p la in tiffs  claimed damages fo r in ju ry  done 
to  the cargo in  consequence of negligence on the 
part of the defendants’ officers.

The material clause in  the b ill of lading 
appears in  the headnote.

The vessel took a cargo of coals from  Grimsby 
to Rotterdam, in  the discharge of which the lid  of 
a water ballast tank at the bottom of the main 
hold was damaged. This damage was known to 
the officers of the ship, but w ithout causing the 
defect to  be remedied they allowed the cargo 
of sugar to be shipped, and the consequence 
was tha t when the tank was run out the water 
soaked into the sugar, thereby causing the 
damage in  respect of which the p la in tiffs made 
the ir claim.

The defendants pleaded tha t they were relieved 
of lia b ility  fo r the damage to the cargo as i t  was 
occasioned by an excepted peril—viz., perils 
o f the seas or rivers, and that they were also pro
tected generally by the provisions of the b ill of 
lading.

Leslie  Scott, K.C. and Bateson  fo r the p laintiffs. 
The b ill o f lading contract, on which the defen
dants rely, is unreasonable w ith in  the Railway

and Canal Traffic A c t 1854 (17 & 18 Y ic t. c. 31), 
s. 7, which provides th a t :—

E ve ry  such company as aforesaid sha ll bs liab le  fo r 
the  loss o f or fo r  any in ju ry  done to  any . . . goods or 
th ings . . . occasioned b y  the neglect o r de fau lt
o f such company or its  servants, n o tw iths tan d ing  any 
notice, condition, o r decla ration made and given by such 
company con tra ry  thereto , o r in  anywise l im it in g  such 
l ia b il i ty ,  every suoh notice, condition, o r declaration 
being hereby declared to  be n u ll and v o id ; provided 
always, th a t no th ing  herein contained Bball be construed 
to  prevent the said companies fro m  m aking such con
d ition s  w ith  respect to  the  receiv ing, fo rw ard ing , and 
de live ring  o f any o f the said . . . goods or th in gs
as sha ll be adjudged by  the  cou rt or a judge before 
whom any question re la tin g  the reto  sha ll be tr ie d  sha ll 
be ju s t and reasonable. . . . P rovided also th a t no
special con trac t between such company and any o ther 
parties respecting the  receiv ing, fo rw ard ing , o r de live ring  
o f any . . . goods o r th ings . . . Bhall be
b ind ing  upon or a ffect any such p a rty  unless the  same 
be signed by h im  o r b y  the  person de live ring  such 

. . goods o r th in gs  respective ly  fo r carriage . . .”

The defendants’ special Act (Manchester, Sheffield, 
and Lincolnshire Railway (Steamboats) A c t 
(27 & 28 Y ic t. c. cccxx., s. 2) incorporates P art 4 
of the Railway Clauses A c t 1863 (26 & 27 
Y ic t. c. 92), which, by sect. 31, provides tha t the 
Railway and Canal Traffic A ct 1854, so fa r as the 
same is applicable, shall extend to steam vessels 
and the traffic carried on thereby. As the con
tract is unreasonable the defendants cannot 
succeed:

Doolan  v. M id la n d  R a ilw a y  Company, 3 Asp. M ar. 
Law  Cas. 485 11877); 37 L . T . Rep. 317 ; 2 App. 
Cas. 792.

There was neglect in  the management of the 
cargo and not in  the management of the ship. 
The defendants failed to exercise a proper super
vision, and thereby incurred the ordinary lia b ility  
of a shipowner who fails to appoint an agent to 
supervise or appoints an incompetent one :

Dobell v . Rossmore Steam ship Com pany, 8 Asp. 
M a r. La w  Cas. 3 3 ; 73 L . T . Rep. 74 ; (1895) 
2 Q. B . 408.

Where there is no alternative rate i t  is unreason
able to insert provisions fo r protection from  the 
negligence of servants :

Manchester, Sheffield, an d  L inco lnsh ire  R a ilw ay  
Company v. B row n, 50 L . T . Rep. 281 (1 883 ); 
8 App. Cas. ■703.

S cru tto n , K.C. and M a ch in n o n  (S im on, K.C. 
w ith them) fo r the defendants.—The defendants 
are not liable because the cargo was damaged by 
water coming in  through the hold, which is a 
peril o f the sea :

B lackburn  v. Liverpoo l, B ra z il, and  R ive r P la te  
Steam N av iga tion  Company, 9 Asp. M ar. Law  
Cas. 263 ; 85 L . T . Rep. 783; (1902) 1 K . B . 290.

The clause is reasonable, and has been in  use fo r 
the last th irty-five  years. The pla intiffs m ight 
have protected themselves by insurance. There 
has never been a case in  which i t  has been 
decided tha t a negligence clause is unreasonable 
where there is competition. I f  the b ill of lading 
affords protection to the defendants there is no 
sufficient ground w ith in  the meaning of the 
Railway and Canal Traffic A ct 1854 fo r saying 
ttq it i t  is unreasonable.

Bateson in  reply.
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P i c k f o r d , J.—This action is brought to 
recover damages for in ju ry  to a cargo of sugar 
carried on board the defendant company’s vessel 
from Rotterdam to Grimsby. As I  understand the 
facts, the way the damage happened was this : The 
vessel was in  water ballast, and the main holds 
were covered with iron collars fastened down by 
bolts or studs. On top were wooden covers w ith 
coamings round them about 3in. high, and 
inside the coamings were wooden covers which 
kept the iron doors in  their places. The vessel 
took a cargo of coals to Rotterdam, in  the dis
charge of which the wooden covers of three of the 
main holds were torn away. The iron studs were 
broken, and the result was that one of the iron 
doors dropped in to  the tank. This was obviously 
discovered by somebody, because the door was 
taken out, and when the vessel arrived at Grimsby 
i t  was found upside down outside the man
hole ; and therefore when tha t tank had run out 
the water soaked into the sugar as there was 
nothing to keep i t  down. The damaged con
dition of the hold was noticed at Rotterdam, 
and was pointed out to the ship s carpenter ; but 
he said he would not trouble about i t  then, or 
words to tha t effect, but tha t i t  should be attended 
to when the vessel arrived at Grimsby. The 
chief officer, whose duty i t  was to exercise super
vision, does not seem to have had his attention 
drawn to the matter, or to have gone into tne 
hold to see i f  i t  was a ll right. I f  he had done so 
he would have seen tha t i t  was not in  a f i t  con
dition fo r sugar, or, a t any rate, tha t the tank 
should not be run out during the voyage. That 
seems to me to have been great negligence on the 
part of the officers of the ship, particu larly in 
allowing the cargo to be stowed there w ithout 
any warning to anybody tha t water should not be 
put in to  tha t particular tank. The carpenter to 
whom the order was given tha t the tank should 
he run out apparently did not give any such 
warning, and the consequence was that the cargo 
was greatly damaged when the water was run 
out. I t  seems to me tha t th is amounted to 
negligent management of the cargo or negligence 
in transm itting the cargo, and I  should th ink  i t  
would also come w ith in  the word “ otherwise.”
I  th ink  th is very comprehensive exception in  the 
h ill of lading did protect the defendants from 
the negligence which took place in  connection 
w ith the stowage of the cargo and in the manage
ment of it, which occasioned damage to the cargo.
I  am not satisfied that there was any personal 
neglect of the shipowners, i f  there can be any 
personal neglect on the part of a company. 
-These vessels run fo r short voyages, carrying 
coals across on the ir outward voyages, and bring
ing home a variety of cargoes. The company 
leave the examination of the holds at Rotterdam 
to the officers of the ships, and I  have no reason 
to suppose that they do not appoint competent 
officers ; and therefore I  do not th ink  i t  is negli
gence not to have some person who is not an 
officer of the ship to inspect the holds on every 
v°yage. The next question is the im portant one 

'namely, assuming the defendants are protected 
from practically every kind of negligence on the 
part of the ir servants—and I  th ink  they are is 
i t  a reasonable stipulation such as they can make 
w ith in the Railway and Canal Traffic A ct 1854 P 
There is also a question as to whether the con
tract was signed, because i t  must be both signed 

V o l  .X L , N .S .

and reasonable. I t  was said fo r the defendants 
tha t whether this stipulation is reasonable or not, 
the p la in tiffs are not in  a position to sue fo r 
damage arising from the breach of contract con
tained in  the b ill of lading, and at the same time 
reject other conditions. I f  the contract was 
made by the shipper in  the firs t instance, I  can 
see no inconsistency in  his saying, “  I  sue you on 
the contract you have made to carry my goods 
from  Rotterdam to Grimsby,”  and then, when 
they say, “  there is a condition in  th is contract 
which excludes our lia b ility ,”  the shipper could 
reply “  That is an objectionable stipulation, 
and cannot hold good.”  This is a point which 
may be avoided w ith the greatest ease by varying 
the form of the action. Now, i f  tha t is the 
position of the man who makes the contract, 
what is the position of the indorsee ? H is posi
tion  is defined by sect. 1 of the B ills  of Lading 
A c t 1855, as follows : “  Every consignee of goods 
named in  a b ill of lading, and every indorsee of 
a b ill of lading, to whom the property in  the 
goods therein mentioned shall pass upon, or by 
reason of such consignment or indorsement, shall 
have transferred to and vested in  him  a ll rights 
of suit, and be subject to  the same liab ilities in  
respect of such goods as i f  the contract con
tained in  the b ill of lading had been made w ith 
himself.”  I  do not see tha t there is any 
reason to suggest tha t the indorsee is not 
in  the same position as the shipper. The real 
question is whether such stipulation is contrary 
to the statute. There is no doubt tha t sect. 7 of 
the Railway and Canal Traffic A c t 1854, applies, 
because the defendants’ special A c t of 1864 
incorporated P art 4 of the Railway Clauses A ct 
1863, sect. 31 of which says tha t “  the provisions 
of the Railway and Canal Traffic A ct 1854, so far 
as the same are applicable, shall extend to the 
steam vessels, and to the traffic carried on there
by.”  There is, therefore, in  my opinion, no doubt 
tha t sect. 7 of the Railway and Canal Traffic Act 
1854 is applicable to vessels of th is company. _ 

The question which I  have to determine firs t is 
whether th is contract is signed. Now, I  shall 
assume in  favour of the defendants tha t i t  is 
signed. The next question is : I f  signed, is i t  
reasonable? P r im a  fa c ie  I  have very strong 
authority fo r saying tha t a condition which 
exempts the negligence of the carriers servants 
is unreasonable w ith in  the meaning of this 
section. That authority is D oo lan  v. M id la n d  
R a ilw a y  Com pany (sup.). In  the course of his 
judgment in  that case, Lord Blackburn said 
(at p. 810), “  As the condition now before your 
Lordships tries to exempt the company from all 
lia b ility  fo r the negligence of its  officers and 
servants, i f  any condition can be unreasonable, 
th is is.”  The matter is also dealt w ith in  

, sect. 103 of M r. Carver’s book on “  Carriage by 
Sea,”  which book was w ritten long after the 

; introduction of the negligence clause in to bills 
i of lading. I t  is said it may be unreasonable 
i in  the case of land traffic to stipulate tha t you 
| shall not be responsible fo r the negligence 
'• of your servants, the reason being that in  

tha t case there is a monopoly. In  one sense 
there is, bu t in  others there is not, and there is 
not a monopoly in  the sense tha t you must send 
consignments by one particular railway. I t  has 
been contended here tha t there is no monopoly, 
and in  a sense there is not, because any

2 R
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F r id a y ,  J u ly  23, 1909.one may run a line of steamers from  Rotterdam 
to Grimsby. I  suppose the defendants would be 
bound to give access to any steamer tha t m ight 
go there ; but, according to the evidence, I  th ink 
they are the only line running from Rotterdam to 
Grimsby, and, although there may be no legal 
monopoly, they have preference in  the carriage of 
goods between these two places. I t  does not 
seem to me to matter, however, whether they have 
a monopoly or not, because the Legislature has 
applied th is A c t of Parliament to them. I t  was 
fu rther contended tha t the decision in  D oo lan  v. 
M id la n d  R a ilw a y  Com pany (sup.), which is really 
the only one dealing w ith this section, was given 
before the general introduction of the negligence 
clause in to  bills of lading, and tha t as the negli
gence clause has been included in  every b ill of 
lading, at any rate from this port, fo r the last 
th irty-five  years, i t  must therefore be reasonable. 
Now, tha t is an argument which I  confess 1 cannot 
follow. Shipping companies have, to a certain 
extent, a free hand. They have no A c t of Parlia 
ment to trouble them, and they may stipulate fo r 
such conditions as they th ink  fit, and i t  may be 
fo r reasons of business tha t these conditions are 
accepted; but tha t does not seem to me to make 
them reasonable. I  do not th ink  the fact tha t the 
premiums in  cases where negligence is not excepted 
would be very lit t le  higher is a matter tha t ought 
to guide me, because tha t does not seem to me to 
decide the question as to whether a condition is 
unreasonable. I  dissent from  the proposition 
tha t I  must consider the question of reasonable
ness having regard to the way i t  works out in  the 
insurance world. I  th ink  i  must regard the 
matter in  the same way tha t I  should i f  no insur
ance were effected, and looking at i t  in  tha t way 
decide whether such a condition is reasonable or 
unreasonable. In  the case of M anchester, Sheffield, 
and  L in c o ln s h ire  R a ilw a y  C om pany v. B ro w n  
(sup.) i t  has been decided tha t i f  there is a bond 
dde alternative rate such a contract is ju s t and 
reasonable. There is no evidence of any alterna
tive rate here. The only suggestion of there being 
an alternative rate was tha t i f  the shipper wanted 
his goods carried at company’s risk w ithout the 
negligence clause, the defendants would charge 
him a higher rate of fre ight, and tha t this was 
an alternative rate because he would be charged 
more. Whether or not the defendants would be 
able to do this in  face of the competition which 
they say exists, I  do not know ; but I  have not 
got to speculate as to whether or not there is an 
alternative rate. I  have to decide the case as a 
judge, and I  must look at i t  as a stipulation 
between these two parties and say whether i t  is 
unreasonable as between them. Looking at the 
matter in  tha t way, I  hold tha t the stipulation 
was unreasonable w ith in  the meaning of the 
previous decision, and therefore there must be 
judgment fo r the plaintiffs.

Ju dgm en t f o r  p la in t if fs .
Solicitors fo r p la intiffs, F ie ld , Roscoe, and Co., 

fo r Batesons, W a rr, and W im shu rs t, Liverpool.
Solicitors fo r defendants, W. A . C rum p  and 

Son.

(Before P i c k f o r d , J.)
M a r r i o t t  v . Y e o w a r d  B r o t h e r s , (a )  

Passenger’s luggage—■T icke t— P r in te d  cond itions  
Loss o f luggage.

The p la in t if f ,  who was a passenger on one o f  the 
defendants’ steamers, received a ticke t _ upon  
w h ich  the fo llo w in g  cond itions were p r in te d :
“  The steamer, her owners and  (or) charterers, are 
no t responsible f o r  any loss, damage, in ju r y ,  delay, 
detention . . .  o f  o r to  passengers o r th e ir  
baggage o r effects . . . by whatsoever cause
or in  w hatever m anner the m atte rs  a fo resa id  
m ay be occasioned and  w hether a r is in g  f ro m  the 
act o f  God, K in g ’s enemies . . . co llis ion ,
f ire , thieves (w hether on board o r not) . . .
o r f r o m  any act, neglect, or d e fa u lt whatsoever 
o f the m aster, m arine rs , o r other servants o f  the 
steamer, her owners and  (or) charterers, o r f ro m  
re s tr ic tio n  o f  qua ra n tin e , o r fro m  s a n ita ry  
regu la tions  o r precautions w h ich  the s h ip ’s 
officers o r local governm ent a u th o rit ie s  m ay deem 
necessary, or the consequences thereof, o r o the r
wise howsoever; the passengers ta k in g  upon  
themselves a ll  r is k  whatsoever o f  the passage _ to 
themselves, th e ir  baggage, and  effects, in c lu d in g  
r isks  o f  em bark ing  and  d isem bark ing , and  
w hether by boat o r o therw ise .”  The t ic k e t was, 
a t the p la in t i f f ’s request, n o t de livered to her 
u n t i l  ju s t  before the sh ip  sailed. A  p o rt io n  o f 
the p la in t i f f ’s baggage was lost ow ing  to the 
fe lon ious  act o f one o f  the defendants’ servants. 

H e ld , th a t in  the circumstances o f  th is  case the 
p la in t i f f  was bound by the cond itions in  the 
ticke t, and  th a t loss occasioned by the fe lo n io us  
acts o f shipowners’ servants was w ith in  such 
cond itions.

C o m m e r c i a l  l i s t .
Action tried by Pickford, J. s itting  w ithout a 

ju ry .
The p la in tiff claimed damages fo r the loss of a 

portion of her baggage shipped on board the 
steamship A rdeo la  on a voyage from Santa Cruz 
to Liverpool.

The defendants claimed protection from lia b ility  
by virtue of the terms of the contract contained 
in  passenger’s ticket, which was in  the following 
form :

Lisbon and Canary Is lands Steamers.— M anagers: 
Yeoward B ro thers, L iverpoo l. —  N o. 3673. —  Cabin 

' Passage T ic k e t.— M rs. Ada M a rr io t t  and M iss M a rr io tt . 
— Per steamship A rdeola.— Sailing date 12th Feb. 1908. 
— Prom  L iverpoo l.— T o re tu rn  (unless prevented
b y  unforeseen circum stances).— Passage money, 25i. 4s.
__B e rth  num ber 35/36.— Th is  con trac t is made subject to
the fo llow in g  conditions and exceptions: . . . (7)
The steamer, her owners, and (or) charterers are not 
responsible fo r any loss, damage, in ju ry , delay, de ten
tio n  (or maintenance o r expense du ring  same) o f or to 
passengers or th e ir  baggage o r effects, or fo r the non
continuance c r non-com pletion of the voyage, by  w ha t
soever cause o r in  w hatever manner the  m atters 
aforesaid may be occasioned, and w hether a ris ing  from  
the  act o f God, K in g ’s enemies, re s tra in t of princes, 
ru le rs or people, disturbances, pe rils  o f the sea3, rive rs, 
or navigation, co llis ion, fire , thieves (whether on board 
or no t), accidents to  or by  m aohinary, bo ilers o r steam, 
unseaworthiness of the steamer even ex is ting  a t the 
tim e  of sa iling , o r fro m  any act, neglect, or de fau lt 
whatsoever of the p ilo t, maste r, mar iners, o r o th e r  

(«) Reported by L e o n ar d  O. T h o m a s , Esq., B a rr is te r-a i-L a w .



MARITIME LAW CASES. 31)7

K.B. Div.] M a r r io t t  v . Y e o w a r d  B r o t h e r s .

servants o f the  steam er,her owners, and (or) charterers, 
or from  re s tr ic tio n  o f quarantine or fro m  san ita ry  re g u 
la tions o r precautions w hich the  ship ’ s officers or lo ca l 
governm ent au tho ritie s  m ay deem necessary, or the  
consequences thereo f o r otherw ise how soever; the  
passengers ta k in g  upon themselves a ll r is k  whatsoever 
o f the passage to  themselves, th e ir  baggage and effects, 
inc lud ing  risks  o f em barking and d isem barking, and 
w hether by boat or otherwise.

The p la in tiff, by her reply, pleaded th a t she 
ta d  no knowledge of the alleged contract, and 
tha t she was not bound thereby. She also pleaded 
tha t the loss was occasioned by the felonious acts 
of the defendants’ servants, and tha t the clause 
on the ticke t formed no defence to her claim.

The facts and circumstances relating to the 
issue of the ticke t to the p la in tiff were stated by 
the learned judge as follows :—

The p la in tiff, who wished to go to the Canary 
Islands w ith her daughter, communicated through 
a Mr. Haghe w ith  the defendants on the subject 
of the ticket, and the defendants answered tha t 
le tter on the 4th Feb. 1908 acknowledging receipt 
of a cheque fo r 121. 12s., being deposit of return 
passage money in  favour of Mrs. M a rrio tt and 
her daughter; and they added th is : “  K in d ly  
note to duly rem it balance in  exchange fo r 
tickets.”  They wrote on the same day to the 
p la in tiff herself saying tha t they had received 
the cheque, tha t a state-room had been reserved, 
and inclosing labels and provisional passenger 
list. They informed her where passengers would 
embark and as to when baggage should arrive. 
They said nothing to her about sending the 
ticket, and, naturally, because they had com
municated w ith  M r. Haghe on th a t subject. I f  
Ibe balance of the money had been then sent and 
the ticke t asked for, i t  would have been received 
by the p la in tiff on the 6th or 7th Feb,, five days 
before the steamer sailed. The p la in tiff did not 
answer tha t le tter u n til the 10th Feb., two days 
before the vessel sailed. On tha t date she sent a. 
cheque fo r 12/. 12s., the balance of the passage 
money, adding this : “  K in d ly  have our tickets 
leady fo r me on the ship. We are bringing our 
luggage w ith  us.”  On the 11th Feb. the defen
dants acknowledged the receipt of the p la in tiff’s 
letter and cheque, and stated tha t the ticket 
would be duly forwarded to the vessel as desired. 
The vessel was to sail a t 7 p.m. on the 12th Feb. 
The p la in tiff arrived at tbe vessel about five 
o’clock on tha t date. The ticke t was not then on 
board; hu t his Lordship said he was quite satis
fied tha t the defendants intended to send i t  down 
by the clerk who goes down, before the vessel 
sails to check the passenger lis t, and that, i f  the 
p la in tiff had remained on the ship, the ticke t 
would have come to her in  the ordinary course. 
The p la in tiff, not finding the ticket there, made 
inquiries. The officials of the steamer knew 
nothing about the arrangement made by the 
p la in tiff and referred her to the office on the 
quay. That office has nothing to do w ith pas
senger business, and th e . clerk there referred her 

the office in  the town where the business is 
done. The p la in tiff went there, arriv ing about 
six o’clock, and the ticke t was handed to her, 
whether in  an envelope or not she did not know. 
~he looked at it ,  and she said tha t she saw that 
i t  had some w riting  or p rin ting  on i t  besides her 
name, but what i t  was she did not notice. She 
KRve i t  to  the steward when she reached the boat,

[K.B. Div.

and i t  remained in  bis possession t i l l  tbe vessel 
arrived at the Canary Islands, when i t  was given 
back to and retained by her u n til she came back 
on the re turn voyage, during which the loss took 
place.

I t  was agreed between the parties th a t the case 
should he argued on the assumption tha t the loss 
was occasioned by the felonious acts of the defen
dants’ servants.

Hem m erde, K .C .and G. A . Scott fo r the p la in tiff. 
—The p la in tiff is not bound by the condition 
printed on tbe ticket, as i t  was neither seen by 
her nor brought to her notice by the defendants:

R ichardson  v . Rowntree, 7 Asp. M ar. La w  Cas. 482 ;
70 L . T . Rep. 817 ; (1894) A . C. 217 ;

Acton  v . Castle M a il Packets Com pany, 8 Asp.
M ar, La w  Cas. 73 (1895) j 73 L. T . Rep. 158.

The defendants are not protected in  respect of 
loss occasioned by the felonious acts of the ir 
servants. The words of the condition are 
ambiguous. The words “  act, neglect, or default, ’ 
relate to matters in  connection w ith  the naviga 
tion  of the ship, as they follow  specific words 
relating to thieves. The clause could be divided 
in to  two parts, the firs t dealing w ith  loss by thieves, 
which does not cover the ft on the part of the 
defendants’ servants:

S te inm an  v. A ng ie r L in e , 7 Asp. M a r. L a w  Cas.
4 6 ; 64 L . T . Rep. 613; (1891) 1 Q. B . 619.

The second deals w ith  risks of passage, and 
the p la in tiff’s loss does not fa ll w ith in  tha t 
category.

Keogh (H o rr id g e , K .C . w ith  him) fo r the defen
dants.—The p la in tiff is bound by the conditions. 
The rule has been stated by Stephen, J . : “ A  
great number of contracts are in  the present 
state of society made by the delivery by one of 
the contracting parties to the other of a docu
ment in  a common form, stating the terms by 
which the person delivering i t  w ill Qnter in to the 
proposed contract. Such a form  constitutes the 
offer of the party who tenders it. I f  the form  is 
accepted w ithout objection by the person to 
whom i t  is tendered, th is person is as a genera) 
rule bound by its  contents, and his act amounts 
to an acceptance of the offer made to him, 
whether he reads the document or ̂ otherwise 
informs himself of its  contents or not.

W atk ins  v. R y m ill,  48 L . T . Rep. 4 2 6 ; 10 Q. B . 
D iv . 178, per Stephen, J .

In  R icha rdson  v. R ow ntree (sup.) the passenger 
was a steerage passenger, and a person of lit t le  or 
no education. The p la in tiff in  the present case is 
well educated. She knew there was w riting  or 
p rin ting  on the ticket, and had ample opportuni
ties fo r reading it, had she desired to do so. The 
language of the condition covers the ft by 
members of the crew. He also referred to

H a ig h  v. R oyal M a il Steam Packet Company, 5 
Asp. M a r. Law  Cas. 47, 189 ; 48 L . T . Rep. 267 ; 

Shaw  v. Great Western R a ilw ay  Company, 70 L . T . 
Rep. 283 ; (1894) 1 Q. B . 373.

H em m erde, K .C . in  reply. C w  adv w U

P i c k f o r d , J.—This is an action brought to 
recover damages fo r the loss of certain articles 
carried by the p la in tiff in  her boxes as luggage 
on a voyage from  Santa Cruz to Liverpool. The 
defendants deny the loss, and they also set up in
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the ir defence certain conditions appearing upon 
the face of the ticket given to the p la in tiff, which, 
they allege, were conditions of the contract of 
carriage. The answer to tha t by the p la in tiff is, 
first, tha t the conditions do not apply to the 
contract; and, secondly, that, i f  they do, they 
do not protect the defendants in  this case, because 
the loss was occasioned by the felonious act of 
the defendants’ servants. A t the end of the 
case, which was tried some time ago, the p la in tiff’s 
counsel applied fo r liberty  to get some fu rther evi
dence or inform ation from Santa Cruz w ith regard 
to the facts of the loss, and I  gave him leave to do 
so—a course about which I  have since doubted 
the wisdom ; but I  gave him leave, and, of course, 
tha t order s till stands. The result is that at 
the moment I  am not in  a position to determine 
the question whether the loss was or was not 
occasioned by the felonious act of the defendants’ 
servants. B u t I  was asked to decide the point 
of law—namely, whether, even i f  the loss were 
occasioned by the felonious act of the defen
dants’ servants, they are protected by the con
ditions of the contract. For the purpose of the 
judgment I  am about to deliver I  assume, 
therefore, tha t the loss was occasioned by the 
felonious act of the defendants’ servants—I  do 
not find tha t i t  was so occasioned, the evidence 
not being complete—but I  was asked to decide 
the case now upon the assumption I  have stated, 
and I  proceed to do so. The firs t question I  have 
to decide is one of fact—namely, whether the 
conditions on the ticke t do or not form  part of 
the contract. On this I  was referred by the 
defendants to the well-known case of W a tk in s  v. 
B y m il l  (sup.), and I  was invited to hold as a 
matter of law tha t the acceptance of the ticket 
w ith the conditions thereon was, of itself, sufficient 
to make the conditions part of the contract. 
That I  do not th ink  I  am at liberty to do. The 
case of B ich a rd so n  v. B ow ntree  (sup.), I  th ink, 
clearly decides tha t the acceptance of the ticket 
does not of itse lf necessarily make a ll the con
ditions on the ticke t a part of the contract; and 
that case expressly decides tha t the proper 
questions to be considered in  such circumstances 
are those which were formulated by the Court of 
Appeal in  P a rk e r  v. S ou th -E aste rn  B a ilw a y  
Com pany (37 L . T. Rep. 540; 2 0. P. D iv. 416). 
W hat those questions were I  w ill mention in  a 
moment. I  was also referred on behalf o f the 
p la in tiff to B ich a rd so n  v. B ow ntree (sup.) as an 
indication of the way I  ought to decide this 
question of fact. The defendants, on the other 
hand, referred me to A cton  v. Castle M a i l  Packets  
Com pany (sup.) as an indication of the way 
I  ought to decide the case — namely, in  the ir 
favour. I  do not th ink  those cases—in  the 
former there was a finding of the ju ry  in  favour 
of the p la in tiff, and in the second there was a 
finding of Lord  Russell, C.J. in  favour of the 
defendants — help me to decide which way I  
must decide this question of fact. The one 
case stands as fa r on one side of th is case 
as the other stands on the other. I  have 
to look at the circumstances of th is case. I  
find from  the case of P a rke r  v. S ou th -E aste rn  
B a ilw a y  Com pany (sup.) the proper questions to 
be le ft Co the ju ry —and in  this case to myself as 
a ju ry —are first, did the p la in tiff know tha t the 
'!<'ket contained w riting  or p rin ting?  Secondly, 
D id  the la in tiff know tha t tha t w riting  or p rin ting

constituted or contained conditions of the contract 
of carriage ? I f  she did, and did not choose to 
read them, she is bound by them as i f  she had 
read them. Th ird ly, i f  she did not know tha t 
the ticke t contained conditions of the contract of 
carriage, did the defendants take reasonable steps 
to give her notice of the conditions which appear 
upon the ticket ? That th ird  question was sub
stituted by the Court of Appeal in  the case to 
which I  have referred fo r the question which had 
in  fact been le ft to the ju ry, which was th is : 
“  Was the p la in tiff, under the circumstances, 
under any obligation, in  the exercise of reasonable 
and proper caution, to read or make himself 
aware of the condition P ”  That was held to be 
wrong, and tha t the r ig h t question was, whether 
the company did tha t which was reasonably 
sufficient to give the p la in tiff notice of the 
conditions. In  answering tha t question, I  th ink  
the cases of B ich a rd so n  v. B ow ntree (sup.) and 
A cton  v. Castle M a i l  Packets C om pany (sup.) 
show me tha t I  have to consider the class of 
persons w ith whom the contract is made. In  
B ich a rd so n  v. B ow ntree  (sup.) great stress was 
la id  at the tr ia l upon the fact tha t the passenger 
was an emigrant, and tha t emigrants as a class 
are, as mentioned by one of the learned lords, 
of l it t le  or no education. In  A cton  v. Castle 
M a i l  Packets Com pany (sup.) the passenger was 
a business man, and that is a fact upon which the 
Lord Chief Justice relied. In  th is case the 
p la in tiff is neither a person of l it t le  or no 
education, nor is she a business man ; and I  have 
to consider the class of person w ith whom this 
contract was made, and whether what was done 
is sufficient in  reason to give tha t class of person 
notice of the conditions. P a rk e r  v. S ou th -E aste rn  
B a ilw a y  Com pany (sup.) shows tha t I  am not to 
consider the idiosyncrasies of any particular 
passenger, because I  notice tha t Mellish, L.J. 
says th is (at p. 423) : “  The railway company, as 
i t  seems to me, cannot be entitled to make some 
assumptions respecting the person who deposits 
luggage w ith them ; I  th ink  they are entitled to 
assume tha t he can read, and tha t he under
stands the English language, and that he pays 
such attention to what he is about as may be 
reasonably expected from  a person in  such a 
transaction as tha t of depositing luggage in  a 
cloak-room. The railway company must, how
ever, take mankind as they find them, and i f  
what they do is sufficient to in form  people in  
general tha t the ticket contains conditions, I  
th ink tha t a particu lar p la in tiff ought not to be 
in  a better position than other persons on account 
of his exceptional ignorance or stupid ity or 
carelessness.”  I  th ink  I  must conclude also 
from  tha t judgment tha t I  ought not to take 
in to account any dim inution of the means of 
inform ation which is brought about by the 
p la in tiff herself fo r her own convenience. 
Those are the principles I  have to apply. 
[H is Lordship here stated the facts and circum
stances relating to the issue of the p la intiff's  
ticket as set out above.] W hat, then, is the 
position ? In  the firs t place, the class of persons 
w ith whom in  th is case the defendants were 
dealing are saloon passengers, who may be 
expected to be able to read and write and to be 
endowed w ith sufficient intelligence to understand 
ordinary sentences of the English language. I t  
was suggested that, being a lady, the p la in tiff
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was perhaps not able to take in  the meaning of 
these conditions as well as a man— perhaps a 
somewhat surprising argument or suggestion to 
be used at th is time of day—and. also that she 
was not in  the habit of taking her own ticket. 
B u t I  have seen the lady in  the witness-box. She 
certainly is a person of education and intelligence, 
and is perfectly capable, i f  she does read the 
ticke t and sees the p rin ting  in  letters which are 
somewhere about ¿in. in  height saying, “  This 
contract is made subject to the following con
ditions and exceptions ” —of understanding that 
tha t means what i t  says. W hat does the com
pany do? W hat are the steps they ord inarily 
take ? They ord inarily  deliver this ticke t which 
has upon i t  “ Lisbon and Canary Islands 
steamers. . . . Cabin passenger’s ticket ”  ;
then follows the name of the passenger, the 
name of the ship, and the sailing dates from 
Liverpool and return. Then in larger p rin t than 
most of the ticket, though in  smaller p rin ting  
than the heading, the destination, &e., “  This 
contract is made subject to the follow ing con
ditions and exceptions.’ ’ I  have no reason to 
suppose tha t what the defendants intended to do 
in  th is particular case was other than the ir 
regular course of business—tha t is, send the 
ticket to the person who is going to travel some 
days before the vessel sails ; and the conclusion 
to which I  come is that, i f  they send a perfectly 
legible and clear document like th is some time 
before the vessel sails, thus giving every 
opportunity to  the passenger to examine it, they 
do take reasonable means to bring those con
ditions to) the notice of the passenger. In  this 
case the p la in tiff asked tha t tha t should not be 
done, and asked tha t the ticket should be sent 
to meet her upon the steamer. No doubt she got 
somewhat excited in  not finding her ticket there 
as she expected, but I  do not th ink  tha t the 
defendants can be said not to take reasonable 
means of giving notice of the conditions, because 
the ordinary way of g iving notice is altered fo r the 
convenience of the particular passenger.

Applying to these facts the questions formulated 
in  P a rk e r  v. S ou th -E aste rn  R a ilw a y  Com pany  
(sup.), there is no doubt tha t this ticke t did contain 
conditions ; there is no doubt tha t the p la in tiff 
did see tha t the ticke t had upon i t  w riting  
or p rin ting  ; she says tha t she did not see or know 
tha t the w riting  or p rin ting  contained conditions 
which were part of the contract of carriage. I  
accept her evidence upon tha t point ; i t  may very 
well be tha t in  the hurry she did not read the 
words which I  have read, although i t  is difficult 
to understand how they could have escaped her 
eye. She says she did not read them, and I  accept 
that. The question then is, D id  the company 
take reasonable steps to bring the conditions to 
the p la in tiff’s notice ? I  th ink  tha t in  the 
circumstances they did. I  therefore answer the 
question in  th is way : tha t as she knew there was 
w riting  on the ticket, that as they took sufficient 
and reasonable steps to bring the conditions to 
her notice, and as I  do not th ink  the fact tha t the 
short time the p la in tiff had to read the ticket can 
be imputed to any default of the defendants, I  th ink 
that these conditions form  part of the contract. 
The next question is, Do the conditions protect 
the defendants against the felonious act of the ir 
servants ? In  order to  see that, I  have to apply 
the well-known principle tha t a man is not to

excuse himself fo r the wrongful act of his own 
servants unless he does so in  unambiguous lan
guage, and i f  the language is ambiguous i t  is to 
be construed against him. .Recent decisions have 
shown us tha t to some judges of great learning 
and experience a clause may seem perfectly un
ambiguous, while to others of equal learning and 
experience i t  seems so ambiguous tha t i t  cannot 
be enforced. I t  is not, therefore, an easy question. 
The condition w ith which I  have to deal begins 
th u s : “  The steamer, her owners and (or) charterers 
are not responsible fo r any loss, damage, in ju ry , 
delay, detention (or maintenance or expense 
during same) of or to passengers or the ir baggage 
or effects, or fo r the non-continuance or non-com
pletion of the voyage, by whatsoever cause or in  
whatever manner the matters aforesaid may be 
occasioned.”  I f  i t  stopped there, I  do not th ink  
there could be much doubt tha t i t  did protect 
the defendants from  everything, and I  th ink  tha t 
is clearly shown by Ashenden v. London , B r ig h to n , 
and S ou th  Coast (R a ilw ay Com pany (42 L .T . Rep. 
586 ; 5 Ex. D iv. 190). The words there were not 
the same ; they were, “  w ill in  no case be liable 
but they can hardly be said to be higher than 
“  by whatsoever cause or in  whatever manner the 
matters aforesaid may be occasioned ” ; and^ the 
words were held by the court to be wide enough 
to cover w ilfu l misconduct of the company’s 
servants. I  ought to  say tha t tha t case arose 
under the Railway and Canal Traffic A c t ; and i f  
the condition did protect the defendants from 
w ilfu l misconduct, i t  would be unreasonable. 
W hat K e lly , C.B., said was this : “  The question 
whether i t  is a reasonable agreement depends on 
the terms used. I f  they are absolute and uncon
ditional to the effect tha t the company shall not 
be liable in  any event, i t  is clear on the authority 
of Peek v. N o r th  S ta ffo rd sh ire  R a ilw a y  Com pany  
(8 L. T. Rep. 768) tha t the p la in tiff is entitled to 
recover. The question, therefore, is whether the 
agreement when fa ir ly  construed is, in  its terms, 
absolute and unconditional, or whether certain 
qualifications or exceptions such as tha t the com
pany are to be liable only in  case of gross 
negligence, or fo r the w ilfu l misconduct or felony 
of the ir servants, are to be read as included in  
the agreement. I f  a fsw words had been added 
im porting those qualifications, th is would nave 
been a law ful agreement. In  the absence of those 
words, I  th ink  the agreement is clearly unreason
able, because i t  provides not only fo r the accident 
tha t occurred w ithout negligence, but is absolute 
in  its terms that, in  no case, shall the company 
be liable.”  That case seems to be a clear autho
r ity  tha t i f  the firs t words stood alone, the 
condition would cover felony or misconduct of 
the defendants’ servants. B u t the condition goes 
on to set out a number of cases from  which loss 
m ight arise. That enumeration cannot enlarge 
what has gone before, but may possibly dim inish it. 
The question is whether i t  does. The condition 
goes on : “  And whether arising from  the act of 
God, K in g ’s enemies, restraint of princes, rulers 
or people, disturbances, perils of the seas, rivers 
or navigation, collision, fire, thieves (whether on 
board or not), accidents to or by machinery, 
boilers or steam, unseaworthiness of the steamer 
even existing at the time of sailing or from any 
act, neglect, or default whatsoever of the pilot, 
master, mariners, or other servants of the 
steamer, her owners and (or) charterers, or from



310 MARITIME LAW CASES.

K B . Div.] C h in a  N a v ig a t io n  C o m p a n y  v. A s ia t ic  P e t r o l e u m  C o m p a n y . [P r iv . Co.

restriction of quarantine or from sanitary regula
tions or precautions which the ship’s officers or 
local government authorities may deem necessary 
or the consequences thereof or otherwise howso
ever ; the passengers taking upon themselves a ll 
risk whatsoever of the passage to themselves, 
the ir baggage and effects, including risks of 
embarking and disembarking, and whether by 
boat or otherwise.”  The words which would 
apply to this case are “  act, neglect, or default 
whatsoever of the p ilot, master, mariners,”  &c., 
and on the face of them they seem to be quite 
unqualified. The condition does not say “  any 
act, unless felonious,”  but simply “  any act.”  I t  
was suggested tha t i t  must mean an act in  the 
navigation of the ship, bu t any fau lt in  the navi
gation of the ship would seem to be covered by 
the words “  neglect or default ” ; and looking at 
i t  p r im a  fa c ie  I  should say tha t any the act 
means any act, especially as i t  fellows tha t very 
comprehensive clause tha t they w ill not be 
responsible fo r any loss occurring “  by whatso
ever cause or in  whatever manner the matters 
aforesaid may be occasioned and whether arising 
from  the act of God,”  default or neglect of the ir 
servants or not.

I,t was also argued tha t these are general 
words and must be read ejusdem generis w ith 
what goes before. M y firs t answer to that is 
tha t I  do not th ink  they are general words. 
I  th ink  M r. Keogh properly pointed out tha t 
the general words came very much lower down 
—“  or otherwise howsoever.”  I  th ink  the words 
in  question, “  act, neglect, or default,”  are in  
another category in  the enumeration, and must 
be read w ith the ir own meaning; bu t i f  they are 
to be read ejusdem generis w ith  what precedes, 
we find mention of “  thieves (whether on board 
or not) ” —an expression which has been decided 
not to apply to thieving by the owner’s servants, 
and follow ing tha t we find “  or from any act, 
neglect, or default whatsoever”  of the defen
dants’ servants; and therefore there certainly is 
in  the previous category something which is very 
like  this. B u t I  do not re ly upon that, because I  
do not th ink  they are general words. I t  was also 
argued tha t these words were lim ited by the later 
words of the clause: “  The passengers taking 
upon themselves a ll risk whatsoever of the 
passage to themselves, the ir baggage and effects, 
including risks of embarking and disembarking, 
and whether by boat or otherwise.”  I t  was said 
tha t as tha t speaks of risks of passage i t  must 
mean risks incidental to the navigation or to  the 
handling of the ship or the handling of the lug
gage, and would not include a loss of th is descrip
tion. I  do not th ink  tha t is so, even i f  the word 
“  passage ”  is read by its e lf; i t  is not, however, to 
be read by itself, bu t as the concluding part of 
the whole of the condition which starts with a 
broad statement tha t the defendants w ill not be 
responsible fo r loss by whatsoever cause or in  
whatever manner i t  may be occasioned, and goes 
on to say tha t tha t shall apply even i f  the loss is 
occasioned by the act, neglect, or default o f the 
master, &c., and winds up by saying tha t 
passengers take the whole risk of the passage 
upon themselves. Reading the whole of i t  
together—although i t  is a difficu lt question—i t  
seems to me perfectly clear and unambiguous tha t 
its  intention was to exempt the defendants from 
any possible loss whatever or any lia b ility , ju s t

as in  Ashenden v. London , B r ig h to n , and South  
Coast R a ilw a y  Com pany (sup.) the railway com
pany said they would not be liable in  any case. 
In  these circumstances, I  th ink  the condition 
protects the defendants from lia b ility  even i f  the 
loss was occasioned by the felonious act of their 
servants. There w ill be judgment fo r the defen
dants w ith costs.

Solicitors fo r the p la in tiff, W. W ebb-W are.
Solicitors fo r the defendants, W alker, Son, 

and F ie ld , agents fo r W eightm an, Redder, and 
Co., Liverpool.

Sufcictal Committee of tije Council.
Oct. 26 and  27, 1909.

(Present: The R igh t Hons. Lords M a c n a g h t e n , 
A t k in s o n , Co l l in s , and Go r e l l , w ith 
Nautical Assessors.)

Ch in a  N a v ig a t io n  C o m p a n y  v. A s ia t ic  
P e t r o l e u m  C o m p a n y , (a)

ON A P P E A L  P R O M  T H E  S U P R E M E  C O U R T FO R  
C H IN A  A N D  C O REA.

C o llis io n — S ig n a l no t answered— D u ty  to stop.

W hen two steamships were m eeting in  a na rro w  
channel and  one w h is tle d  to in d ica te  th a t she was 
a lte r in g  her course, and  the other d id  n o t answer 
the s ig n a l, b u t appeared to be ac ting  in  accord
ance w ith  the ru le  o f  the road , the fo rm e r  vessel 
was in  the c ircum stances held to be*justified  in  
proceeding on her course cau tious ly  a t a m oderate  
speed, and  was n o t held p a r t ia l ly  to blame f o r  a 
c o llis io n  w h ich  occurred f ro m  the f a u l t  o f  the 
other vessel because she d id  n o t stop when she 
got no answer to her s igna l.

Judgm en t o f  the cou rt below reversed.

A p p e a l  from the judgment of H is B ritann ic 
Majesty’s Supreme Court fo r China and Corea 
at Shanghai.

The appellants were the China Navigation 
Company L im ited, the owners of the steamship 
T ien ts in . The firs t respondents were the Asiatic 
Petroleum Company L im ited, the owners of a 
cargo of o il on board the ligh te r Scot, and the 
second respondents were the Taku Tug and 
L igh te r Company L im ited , the owners of the 
ligh te r Scot and the tug H s in h o  which towed the 
Scot.

The action was brought by the Asiatic Petro
leum Company L im ited  against the China Navi
gation Company L im ited  to recover damages fo r 
the loss of the said cargo caused by a collision 
between the ligh te r Scot and the T ie n ts in  which 
occurred in  the north  reach of the rive r Haiho 
on the 15th March 1907. In  th is action the Taku 
Tug and L igh te r Company L im ited  were added 
as p la in tiffs by order dated the 5th Oct. 1908. 
The question before the P rivy  Council was 
whether the T ie n ts in  was partly  to blame fo r the 
collision in  question as well as the tug  H sinho , 
as decided by the acting judge a t Shanghai, or 
whether the T ie n ts in  was entirely free from 
blame.

The Taku Tug and L igh te r Company did not 
appeal from  the learned judge’s decision that

(«) Reported by O. E. M a ld e n , Eaq., Barrlster-at-Law .
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the tug  H s in h o  was partly  to blame fo r the 
collision.

The collision regulations material to  the case 
are:

A rt.  25. In  na rrow  channels every steam vessel sha ll, 
when i t  is  safe and practicab le , keep to  th a t side o f the  
fa irw a y  or m id.channel w hich lies on the starboard Bide 
o f such vessel.

A t. 29. N o th in g  in  these ru les sha ll exonerate any 
vessel or the  owner, or m aster, o r erew thereof, from  
the consequence o f any neglect to  ca rry  l ig h ts  o r signals, 
or o f any neglect to  keep a proper look-ou t, or o f the 
neglect o f any precaution w hich may be required by 
the o rd inary  p ractice o f seamen, o r by  the  special 
circum stances o f the case.

On behalf of the appellants (the owners of the 
T ien ts in ) i t  was admitted or proved tha t shortly 
before 6.56 p.m. on the 15th March 1907, the 
weather being fine and clear, the wind north, and 
tide ebb of 1 to 1 | knots, the T ie n ts in  was pro
ceeding down the Haiho, round the bend, from 
New C ity  Reach in to  N orth  Reach under port 
helm. In  these circumstances those on board 
her observed the two masthead lights and later 
the red lig h t of the tug  H s in h o  and the red lig h t 
of the ligh ter Scot, roughly about ha lf a mile 
distant, down river, on the T ie n ts in ’s starboard 
side. The engines of the T ie n ts in  were reduced 
to ha lf speed, and one short blast was blown on her 
whistle to indicate tha t she was altering her 
course to starboard, i.e ., more in to  the T ie n ts in 's  
own side of the river. The tug did not at 
once reply, but kept her red lig h t open, and 
the T ie n ts in  proceeded on u n til suddenly, and 
w ithout any previous warning, firs t the Scot 
and then the tug opened the ir green lights 
(the la tte r g iving two short blasts as she did 
so), whereupon the T ie n ts in  gave another short 
blast and immediately reversed her engines fu ll 
speed and gave three short blasts on her whistle. 
The tug at once altered her course again, showed 
her red ligh t, and then towed the Scot across the 
bows of the T ien ts in , w ith the result tha t the 
Scot was struck amidships on the port side, and 
had to be beached to avoid sinking in  deep water.

The case made by the respondents was tha t 
the H s in h o  and the Scot in  tow were pro
ceeding up river on the ir port side of the 
river, the ir wrong side, when at the village of 
Nan Yao those on board the tug firs t saw the 
T ie n ts in ’s masthead lig h t over the land and after
wards saw the green light. The tug  then blew her 
whistle two blasts in  order to le t the steamer 
know tha t the H s in h o  was going up the west side, 
which was her wrong side, but the steamer gave no 
reply. The tug kept on, and after a minute blew 
her whistle again two blasts, when the steamer 
answered w ith one blast and turned to the west 
bank. The tug answered w ith one blast and went 
towards the east bank, but the T ie n ts in  struck 
the Scot on her port side.

The action came on fo r tr ia l before F. S. A. 
Bourne, acting judge of H is Majesty’s Supreme 
Court fo r China and Corea at Shanghai, assisted 
by an assessor, and judgment was reserved.

On the 10th Oct. 1908 the learned judge found 
the T ie n ts in  and the tug both to  blame, and gave 
judgment against the defendants (appellants) in  
favour of the Asiatic Petroleum Company L im ited  
fo r ha lf the amount of the ir damage.

The learned judge, in  holding the tug  to blame, 
found tha t she was wrong (a) in  expecting the

A s ia t ic  P e t b o l e u m  Co m p a n y . [P b iv . Co.

T ie n ts in  to  pass starboard to starboard as a matter 
of course, and (6) because she did not bring her 
intention to break art. 25 of the Regulations fo r 
Preventing Collisions at Sea and to pass on her 
wrong side to the notice of the T ie n ts in  at the 
earliest possible moment; (c) in  waiting passively 
u n til the T ie n ts in  opened her green lig h t w ithout 
signalling. The learned judge, in  holding the 
T ie n ts in  also to blame, found tha t she neglected to 
comply w ith art. 29 of the Collision Regulations, 
because she did not stop her engines on the tug ’s 
fa ilure to answer her one blast signal, and because 
the T ie n ts in  did nob use every effort to get clear 
over to the starboard side of the channel, even at 
the risk of “  grounding on the shelving bank.”

B u t le r  A s p in a ll, K.C. and A . D . Bateson  
appeared fo r the appellants.

F . P . M . S c h ille r  fo r the respondents.
No reply was called for.
A t the conclusion of the argument fo r the 

respondents the ir Lordships’ judgment was deli
vered by

Lord M a c n a g h t e n .—This is an appeal from 
the Supreme Court fo r China and Corea at 
Shanghai in  a collision case. The collision took 
place about 7 p.m. on the 15th March 1907 
between the steamship T ie n ts in  and the Scot, a 
ligh te r in  tow of the tug H s in h o  in  the north 
reach of the river Haiho. The T ie n ts in  was going 
down the river on anebb tide of one to one and 
a half knots. The weather was fine and clear. 
The wind north. The tug and tow were coming 
up. When rounding the bend between the New 
C ity reach and the north reach on a port helm, 
those on board the T ie n ts in  observed the two 
mast-head lights, and shortly afterwards the red 
light, of the tug and the red lig h t of the tow about 
half a mile off on the west or r ig h t hand side of 
the stream, heading at a s light angle towards the 
other side, which was the proper side fo r vessels 
coming up the river to take. As soon as the tug 
was observed the T ie n ts in ’s engines were put at 
half-speed, and when the red lig h t of the ligh ter 
came into sight, the T ie n ts in  blew one short blast 
on her whistle to indicate tha t she was altering her 
course to starboard. The tug did not give an 
answering signal, but she kept her red lig h t open, 
when suddenly firs t the ligh ter and then the tug 
opened the ir green lights and the tug  gave two 
short blasts. The T ien ts in  gave another short 
blast, reversed her engines fu l l  speed, and gave 
three short blasts on her whistle. The tug altered 
her course again, showing her red lig h t and 
towing the ligh ter across the bows of the T ie n ts in . 
The T ien ts in  escaped the tug, but ran in to  the 
lighter, in ju ring  her so severely that she had to be 
beached, and the cargo of o il which she was carry
ing was lost. In  the ir Lordships’ opinion the tug 
was solely to blame fo r this collision and the 
T ie n ts in  was not in  fau lt. The assessors concur 
in  th is opinion. The acting judge who tried the 
case found the tug to blame, but he also found the 
T ie n ts in  to blame, and tha t on two grounds. In  
the firs t place he thought the T ie n ts in  ought to 
have stopped altogether when she got no answer
ing signal from the tug. Their Lordships do 
not concur in  th is  view. Though no answer 
was given, the tug  seemed to be acting in 
accordance w ith the rule o f the road, and the 
T ie n ts in  was quite justified in  proceeding on her 
course—moving cautiously at half-speed as she



P r iv . Co .] St . J o h n  P il o t  Co m m is s io n e r s  v . C u m b e r l a n d  R a il w a y , &c ., Co . [P r iv . Co .

312 MARITIME LAW OASES. ___________________

did. As long as the tug  and tow showed their 
red lights and the vessels were port to port, there 
was no reason to apprehend danger. Then the 
learned judge thinks tha t the T ie n ts in  ought to 
have made every effort to get clear over to the 
starboard side of the channel “  even at the risk 
of grounding on the shelving bank.”  He relied 
apparently on an answer given by the second 
mate to the effect tha t “  they m ight have gone 
fu rther to starboard.”  The second mate, how
ever, was not in  charge of the vessel. I t  is not 
quite clear what was meant by th is answer or 
what was the moment of time w ith reference to 
which the second mate was speaking. The point 
does not seem to have been made at the tr ia l, 
and no question bearing upon i t  was put to the 
captain who was in  charge of the vessel. I t  
does not appear to the ir Lordships tha t the 
captain of the T ie n ts in  failed in  his duty in  any 
respect, or tha t under the circumstances he could 
have done more to avoid collision than he did. 
Their Lordships w ill therefore humbly advise H is 
Majesty tha t the appeal should be allowed, and 
the action dismissed w ith  costs, including in  such 
costs any costs of the reference directed by the 
order of the 10th Oct. 1908 (the costs up to the 
5th Oct. 1908 to be paid by the respondent the 
Asiatic Petroleum Company, and the subsequent 
costs by both the respondents), and tha t any 
costs paid by the appellants should be refunded. 
The respondents w ill pay the costs of the appeal.

Solicitors fo r the appellants, W altons  and Co.
Solicitors fo r the respondents, In d e rm a u r  and 

B ro w n .

J u ly  21, 22, and Oct. 28, 1909.
(Present: The R igh t Hons, the L o r d  Ch a n 

c ello r  (Loreburn), Lords A s h b o u r n e , 
C o l l in s , and G o r e l l , and S ir A r t h u r  
W il s o n .)

S t . J o h n  P il o t  Co m m is s io n e r s  v . Cu m b e r 
l a n d  R a il w a y  a n d  Co a l  Co m p a n y . (a )

on  a p p e a l  p r o m  t h e  s u p r e m e  c o u r t  op
C A N A D A .

P ilo ta g e  dues — E xe m p tio n  — S h ip  “  prope lled  
w h o lly  o r in  p a r t  by steam ” — B arge  towed by 
steam tug  — C anad ian  P ilo ta g e  A c t (Revised  
S ta tu tes o f  Canada  1886, c. 80), ss. 58, 59.

“  S hips p rope lled  w h o lly  o r in  p a r t  by steam ”  are  
steamships w h ich  have e ith e r no m otive  pow er 
b u t th e ir  steam engines o r have steam-engine  
pow er and  some s a ilin g  power.

B y  the C anad ian  P ilo tage  A ct, s. 58 : “  E ve ry  sh ip  
w h ich  navigates w ith in  ”  ce rta in  p ilo tage  d is 
tr ic ts , “  sha ll p a y  p ilo ta g e  dues, unless . . .
she is  exempted u nder the p ro v is ions  o f  th is  A c t 
f ro m  paym e n t o f  such dues ”  B y  sect. 59 : “  The 
fo llo w in g  ships . . . sha ll be exempted
fro m  the com pulsory paym en t o f  p ilo tage  dues 
. . . sh ips p rope lled  w ho lly  o r in  p a r t  by
steam.”

H e ld , th a t a barge rigged  as a schooner, hav ing  
masts w ith  gaffs used as de rricks  f o r  the discharge  
o f  cargo, and  sm a ll sa ils  used to steady her in  a 
strong breeze, w h ich  could no t be naviga ted  as a 
s a ilin g  vessel in  the o rd in a ry  w ay, bu t was 
in tended  to be, and was in  fa c t  a lw ays, to w e l

f r o m  p o r t  to p o rt by a tug, was a “  sh ip  ”  w h ich  
“  naviga ted  ”  w ith in  the m ean ing  o f  the A ct, 
and was n o t “  prope lled  w h o lly  o r in  p a r t  by 
steam ”  so as to be exempt f r o m  the paym en t o f  
p ilo ta g e  dues when n a v ig a tin g  w ith in  a p ilo ta g e  
d is tr ic t.

Judgm en t o f  the court below reversed.
The Grandee (8 E xch. Bep. Canada  54, 79) 

disapproved.
A p p e a l  from a judgment of the Supreme Court 
of Canada (F itzpatrick, C.J., Davies, Id ington, 
Maclennan, and Duff, JJ.) affirming a judgment 
of the Supreme Court of New Brunswick (Barker, 
Hanington, and McLeod, JJ., Tuck, C.J. dissent
ing), refusing to set aside a verdict fo r the 
respondents, the p la intiffs below, and to enter a 
verdict fo r the appellants, the defendants below, 
or to order a new tria l.

The action was brought by the respondents 
against the appellants to recover pilotage dues 
paid by the respondents on vessels belonging to 
them when entering or leaving the harbour of 
St. John, and the court of firs t instance held tha t 
they were entitled to recover.

The facts, and the sections of the A ct of Par
liament on which the question turned, are fu lly  
set out in  the judgment of their Lordships.

Newcombe, K.C. (of the Colonial Bar), and A. D . 
Bateson  appeared fo r the appellants.

M aclean, K.C. (of the Colonial Bar), and T. T. 
P a in e  fo r the respondents.

In  addition to The Grandee (u b i sup.) mentioned 
in  the judgment the following cases were also 
referred to :

The M ac, 4 Asp. M a r. La w  Cas, 507, 555 (1882) ; 
46 L . T . Rep. 907 ; 7 P. D iv . 126;

U nion Steamship Company v. Owners o f the Aracan, 
(1874, L . Rep. 6 P. C. 127 ;

E lm ore  v. H unte r, 3 Asp. M a r. La w  Cas. 555 
(1877); 38 L . T . Rep. 179 ; 3 C. P. D iv . 116. 

Bateson  was heard in  reply.
A t  the conclusion of the arguments the ir Lord- 

ships took time to consider the ir judgment.
Oct. 28.—Their Lordships’ judgment was deli

vered by
Lord G o r e l l .—The question fo r determination 

on this appeal is, whether certain vessels belonging 
to the respondents were, when entering and 
leaving the port of St. John, New Brunswick, 
liable to pilotage dues under the provisions of 
the Pilotage Act, Revised Statutes of Canada 
1886, c. 80, ss. 58 and 59.

Those sections are as fo llow s:
58. E ve ry  ship w hich navigates w ith in  e ither o f the 

p ilotage d is tr ic ts  o f Quebec, M ontrea l, H a lifa x , or St. 
John, o r w ith in  any p ilo tage d is tr ic t w ith in  the lim its  
o f w h ich  the paym ent o f pilo tage dues is, fo r  the tim e  
being, made compulsory by  O rder in  Council under th is  
A c t, sha ll pay p ilotage does, unless e ith e r— (a) Such 
ship is on her inw ard  voyage, and no licensed p ilo t 
offers his services as a p ilo t, or (ft) she is exempted 
under the  provis ions o f th is  A c t from  paym ent o f such 
dues. (2) I f  such ship is on her ou tw ard voyage and 
the owner or master o f such ship does no t employ a 
p ilo t o r g ive h is Bhip in to  the charge o f a p ilo t, such 
dues sha ll be paid, i f  in  the p ilo tage d is tr ic t o f Quebec, 
to  the corpora tion of p ilo ts  fo r and below the harbour 
of Quebec, and i f  in  any other p ilo tage d is tr ic t , to  the 
pilo tage a u th o r ity  o f such d is tr ic t. 36 V ie t. c. 54, 
s, 57, pa rt.(a) Reported by C. E. M ald en , Esq. Barrister-at-Law.
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59. The fo llo w in g  ships, called in  th is  A c t exempted 
ships, sha ll he exempted from  the com pulsory paym ent 
o f p ilo tage dues: (a) Ships be longing to  H e r M a je s ty ; 
(h) ships w h o lly  employed in  H e r M a jesty ’s service, 
w h ile  so employed, the masters o f w h ich  have been 
appointed b y  H e r M a jesty ’s Governm ent, e ith e r in  the 
U n ited  K ingdom  or in  C anada; (c) ships propelled 
w ho lly  or in  p a rt b y  steam employed in  tra d in g  from  
p o rt to  p o rt in  the same province, o r between any one 
or more o f the provinces of Quebec, N ew  B runsw ick, 
Nova Scotia, o r P rince E dw ard Is land  and any o ther or 
others o f them, o r employed on voyages between any 
p o rt or ports  in  the  said provinces or any o f them  and the 
p o rt o f New Y o rk , or any p o rt o f the U n ite d  States of 
A m erica on the A tla n tic , n o rth  o f N ew  Y o rk ;  except 
on ly  in  the  ports  o f H a lifa x , Sydney p ilo tage d is tr ic t, 
M ira m ich i and P ic ton  —  as respects each of w hich 
po rts  the p ilo tage au tho ritie s  o f the  d is tr ic t may, fro m  
tim e to  tim e , determ ine, w ith  the  approva l o f the 
Governor in  Council, w hether any, and w hich, i f  any, 
o f the steamships so employed sha ll or sha ll no t be 
w ho lly  or p a rtia lly , and, i f  p a rtia lly , to  w h a t extent and 
under w h a t circumstances, exempt fro m  the com pulsory 
paym ent o f p ilo tage dues ; (d) ships o f n o t more than  
e igh ty  tons registered tonnage ; (e) any ship o f w hich the 
master o r any mate has a certifica te  granted under the 
provisions o f th is  A c t and then in  force, au tho ris ing  
h im  to  p ilo t such ship w ith in  the l im its  w .th in  w hich 
she is then  n a v ig a tin g ; ( / )  Bhips o f such description 
and size, no t exceeding tw o  hundred and f i f ty  tons, reg is
tered tonnage, as the pilo tage a u th o r ity  of the d is tr ic t, 
w ith  the approva l o f the  Governor in  Council, from  tim e 
to  tim e , determ ines to  be exempt from  the compulsory 
paym ent o f p ilo tage in  such d is tr ic t . P rovided always, 
th a t th is  paragraph sha ll no t app ly to  the  R iver St. 
Lawrence, where a ll ships registered in  Canada, i f  no t 
more than tw o hundred and f i f ty  tons registered 
tonnage, sha ll be exempt, 36 V ie t., c. 54, s, 57, p a r t ;  
38 V ie t. c. 28, s. 1 ;  40 V ie t. c. 20, s. 3.

By sect. 2 (6) of the A c t the expression “  ship ”  
includes “  every description of vessel used in  
navigation, not propelled by oars.”  In  or about 
the year 1893 the respondents had b u ilt fo r them 
five vessels fo r the purpose of carrying coal sent 
from the respondents’ mines at Spring H il l  and 
shipped from Parrsboro, Nova Scotia, to the port 
of St. John and other ports along the east coast 
of Canada and the United States of America. 
The vessels were each of about 440 tons, and were 
described as “  schooners ”  in  the builders’ state
ments and claims fo r drawback, and the certifi
cates of registry in  Nova Scotia certified tha t 
they had w ith in  themselves the power of inde
pendent navigation, though the facts show tha t 
this statement cannot be treated as being suffi
ciently explicit. They were constructed w ith two 
short masts, which were fitted as derricks, w ith 
gaffs fo r discharging cargo, and carried small, 
triangular sails and a jib, These sails were used 
to steady the vessels and assist them in  strong 
breezes. The vessels could run before the wind, 
but could not be safely navigated as sailing 
vessels in  the ordinary way, and were intended 
to be, and, in  fact, were towed from port to port. 
Each had a captain and crew, and was fitted with, 
steering gear and anchors. I f  they had been 
fu lly  rigged they would have been navigable by 
sails as ordinary schooners. The barges or 
schooners, whichever they are called, were towed 
by a steam tug  from Parrsboro to St. John, and 
also on the return voyage. In  summer there 
m ight be two or three in  a line, but in  winter 
only one a,t a tim e appears to have been towed. 
The appellant commissioners are the pilotage 
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authority fo r the pilotage d is tric t of St. John and 
entitled to collect the pilotage dues. The payment 
of these dues is made compulsory in  the cases speci
fied in  the Act, but i t  is not compulsory upon an 
owner or master of a ship to employ, or give his ship 
in to the charge of, a pilot, either on the ground 
of his being compelled to pay pilotage dues to 
any person or otherwise ; (see sect. 57 of the Act). 
From 1893 to 1903 the respondents’ said vessels 
were engaged in  carrying coal to St. John in  the 
way above referred to, and a dispute existed 
between the commissioners and the respondents 
as to whether the vessels were liable to pilotage 
dues. D uring  this period i t  appears tha t the 
respondents, while refusing to take pilots on their 
vessels, were compelled to pay pilotage dues in  
order to obtain the clearance of the vessels, and, 
in  fact, paid the dues under protest. The amount 
thus paid between the 24th A p ril 1893 and the 
4th May 1903 was 15,680.08 dollars, of which 
7487.58 dollars were paid more than six years 
before the commencement of the present suit, 
and 8192.50 dollars between Sept. 1897 and May 
1903—tha t is to  say, w ith in  six years before the 
commencement of this suit. In  consequence of a 
decision in the case of the ship G randee , hereafter 
referred to, pilotage dues were not paid in  respect 
of the said vessels after May 1903, but, i f  payable, 
the amount thereof in  and from May 1903 to the 
time of the action was 735 dollars. In  Sept. 
1903 the respondents brought th is suit against 
the commissioners to recover the pilotage 
dues paid as aforesaid. They sued on the 
common counts. The defendants pleaded “  never 
indebted”  and the Statute of L im itations, 
and also claimed the said sum of 735 dollars. 
The tr ia l took place before McLeod, J ., and on 
the 9th Oct. 1905 he found in  favour of the 
respondents tha t the vessels were not liable to 
the pilotage dues, and he directed a verdict to be 
entered fo r the pla intiffs fo r the sum of 8192.50 
dollars. He held tha t the rest of the plaintiffs 
claim was barred by the Statute of L im itations, 
and he gave leave to the defendants to move to 
enter a verdict on their behalf fo r the 735 dollars. 
The ground of the decision was that, in the 
opinion of the learned judge, follow ing the case 
of the ship Grandee, the vessels came w ith in the 
exemption of sect. 59 (c) of the Act of 1886 as 
ships propelled by steam. The defendants moved 
the Supreme Court of New Brunswick to set 
aside the verdict and enter a verdict fo r the 
defendants, or fo r a new tria l. The motion was 
heard before Tuck, C. J. and Barker, Hanington, 
and McLeod, JJ., and was on the 10th Feb. 1906 
refused, the Chief Justice dissenting. He ex
pressed himself as differing entirely from  the 
conclusion that, where a ship is being towed, and 
has no steam propelling power w ith in  herself, 
she is propelled wholly or in  part by steam, 
w ith in the meaning of the Act. The other judges 
concurred with the judgment, below. An appeal 
was then taken to the Supreme Hourt of Canada, 
and heard before F itzpatrick, C.J., and Davies, 
Idington, Maclennan, and Duff, JJ. On the 
26th Dec. 1906 the judgment of the court was 
given by Davies, J., dismissing the appeal on the 
ground tha t the vessels either were not vessels 
“  which navigate ”  w ith in  sect. 58, as they had 
not practically the power of independent motion, 
or were “  ships propelled by steam ”  w ith in  
sect. 59. I t  is to  be noticed tha t the view of the
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court upon the firs t alternative was not tha t 
entertained in  the court of New Brunswick. 
Before considering the language of the statute i t  
may be desirable to refer to the case of the 
Grandee, decided in  1902 and reported in  8 Exch. 
Rep. Canada at p. 54, and on appeal at p. 79. 
The Grandee was a coal barge of about 1000 tons 
register, employed in  carrying coal from Sydney, 
Nova Scotia, to Quebec. She had no motive 
power of her own, either by sails or steam, and 
was towed by a steam collier. She was held 
exempt from pilotage dues in  the pilotage d istrict 
of Quebec. There does not seem to be any sub
stantial difference between tha t case and the 
present, fo r although in  tha t case i t  seems to 
have been stated tha t the vessel had no motive 
power of her own, the vessels in  the present case 
had, fo r practical purposes, no motive power of 
the ir own which would enable them to make their 
voyages in  safety. The case was heard before 
Routhier, J., the local A dm ira lty  judge fo r 
Quebec, who gave three reasons fo r his opinion : 
F irs t, tha t a p ilo t was practically useless on such 
a vessel. This reason is to  be found in  some of 
the judgments in  the present case, bu t i t  would, 
i f  correct, seem to apply equally to any vessel, 
though fu lly  rigged, which was under the neces
sity of being towed in to  port. Second, tha t the 
tug  (which is exempt) and tow are one vessel. 
This, however, cannot be correct, though for 
some purposes—e.g., steering and sailing rules— 
they may to some extent be so regarded. Third, 
that the vessel was only an accessory or “  cliarge- 
ment ” —an object transported or dragged, as a 
carriage by ahorse, and was not, properly speaking, 
a ship. This reason does not give effect to the term 
“ sh ip”  as used in  the Act, and, indeed, the 
judgment is based on what may be termed 
practical reasons, and not upon sufficient con
sideration of the language of the Act. On appeal 
to  the Exchequer Court of Canada, Burbidge, J. 
affirmed the decision on grounds which are sub
stantia lly the same as those given by Davies, J. 
in  the present case. I t  may be observed that the 
Statutes have been revised and re-enacted w ith 
some modifications in 1906. The statute of tha t 
year, Ch. 1, sect. 21, sub-sect. 4, provides th a t: 
“ Parliament shall not, by re-enacting any A c t or 
enactment, or by revising, consolidating, or 
amending the same, be deemed to have adopted 
the construction which has, by jud ic ia l decision or 
otherwise, been placed upon the language used in 
such Act, or upon sim ilar language.”  The 
legislation on the subject of pilotage in Canada 
extends back fo r many years. The Pilotage Act 
of 1873 repealed a number of old statues in  none 
of which, so fa r as the ir Lordships can trace, is 
there any enactment which would show any 
distinction between barges or schooners of the 
k ind and size of those in  question used fo r the 
purpose of sea-going voyages, and towed in or 
out of port, and any vessel of the ordinary sailing 
powers sim ilarly towed. There is a provision in  
12 V iet., Ch. 117, sect. 23, which in  one case gives 
a lower rate of pilotage fo r vessels towed, fo r 
under i t  a Montreal p ilo t only had ha lf rates when 
a vessel was towed by a steamer, but the General 
A c t of 1873 does not appear to contain any sim ilar 
provision. The A c t of 1873 was revised in  1886, 
and some im portant changes were made by 
sect. 59 of the Revised Statute w ith regard to 
the exemptions which were specified in  sect. 57

of the A c t of 1873. There would seem to be no 
reason fo r placing different constructions upon 
the words “  ships propelled wholly or in  part by 
steam ”  used in  these two sections. In  the earlier 
i t  may be noticed tha t these words are used in 
relation to vessels proceeding on certain lengthy 
sea voyages upon which, in  1873, vessels w ithout 
any motive power of the ir own would probably 
not be used. In  the la ter section i t  may be further 
noticed tha t the word “  steamships ”  is expressly 
used in  the la tter pa rt of sub-sect. (c). The 
statutory provisions in  question appear to have 
originated in  times when vessels were either 
sailing vessels or steamships or river craft, and 
before barges of such a size as the respondents’ 
vessels were used fo r sea-going purposes. Exemp
tions from pilotage of vessels of small size are to 
be found in  the Acts. I t  would seem from  the 
le tter of the 19th Jan. 1903, from  the Pilotage 
A u tho rity  of St. John to the Deputy M inister of 
Marine and Fisheries, Ottawa, tha t these large 
barges, or schooners, were a new development, aud 
i t  is probable tha t the explanation may be thus 
found of the fact tha t no special provision in  the 
Acts is to be found dealing w ith cases of towage 
of such vessels.

There is nothing in  the evidence which would 
ju s tify  an assumption that the Legislature, 
in  fram ing the Acts, had in  view the relief of 
a class of large barges moved by towage 
alone from  pilotage dues, and the question is 
whether the Statute uses language which does or 
does not do so. Before tu rn ing  to the actual 
words of the statute i t  may be useful to refer to 
the other Shipping Acts of 1886, Nos. 72 to 80, in 
which “  ship ”  is defined in a manner substantially 
the same as tha t above stated, and “  steamship or 
steamer ”  is in  cap. 73, sect. 1 (d), defined as 
including “  any ship propelled wholly or in  part 
by steam or other motive power than sails or 
oars.”  Steamboat is defined in  cap. 78, sect. 2 
(a), as including “ any vessel used in  navigation 
or afloat on navigable water, and propelled or 
movable wholly or in  part by steam,”  and in 
cap. 79, sect. 1 (c), the expression “  steamship or 
steamboat ”  includes “  every vessel propelled 
wholly or in  part by steam or by any machinery 
or power other than sails or oars.”  Sect. 2 of 
this A c t also provides in  arts. 4 and 6 as to the 
lights to be carried by vessels towing and being 
towed. In  these definitions the word “ pro
pelled”  is used w ith reference to the motive 
power possessed by the vessel, but the attention 
of the courts below does not appear to have been 
called to this. The firs t question is, whether the 
58th section imposes the compulsion upon these 
barges unless they are exempted by sect. 59. I t  
applies to “  every ship which navigates w ith in  ”  
certain districts, unless exempted under the pro
visions of the Act, or when there is no opportunity 
of obtaining a p ilot. The word “  ship ”  being 
defined to include every description of vessel used 
in  navigation not propelled by oars, these barges 
are ships w ith in  the meaning of the section. Then 
comes the question whether they are ships which 
“  navigate ”  w ith in the d is tric t of St. John. The 
word “  navigates ”  is, of course, used in  the sense 
of “  is navigated.”  From the context i t  appears 
that i t  is not used as descriptive of any particular 
kind of ship, or w ith any reference to her motive 
power, but is used in  relation to something which 
a ship is caused to do ; tha t is to say, so fa r as
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affects the present case, to  perforin a voyage into 
or out of the port of St. John. There is nothing 
in  the words of the section, when the definition 
of the word “  ship ”  is considered, to indicate tha t 
at the tim e of moving in  the pilotage waters a 
ship, to be under compulsion, must at the time 
possess independent practical power of moving 
herself. I f  tha t were so, i t  would seem to follow 
tha t any ordinary sailing vessel which was neces
sarily towed into port would not be w ith in  the 
section, and this can scarcely be the true meaning 
of the section. The argument that, because the 
barges are towed, they do not need a p ilot, w ill 
not a lter the express language of the section, and, 
moreover, i t  is reasonably clear that, although a 
p ilo t may not be so useful on large barges in  tow 
of a tug as he would be i f  they were capable of 
making the ir own way in to  or out of port, yet 
the same argument would apply to any case of 
towage, even of a properly rigged sailing vessel, 
and yet, wherever pilotage is compulsory, the 
p ilo t is usually found on the tow where he can 
exercise such control of the navigation as is 
possible, and give such directions and assistance 
as may be required. The fact tha t the tug may 
have more vessels than one in  tow does not alter 
th is position. Their Lordships consider tha t the 
58th section applied, and tha t the vessels in  
question were liable to the payment of pilotage 
dues unless exempted by the 59th section. 
That section exempts “  the fo llow ing ships,”  
and then in  sub-sections (a), (6), (c), (d), (e), and 
(/) i t  enumerates the ships exempted. I t  is im 
portant to notice again the use of the word “  pro
pelled ”  in  the definition of the word “  ship,”  fo r 
the second question turns mainly on the use of 
that word in  sub-section (c).

In  the definition clause the word “  propelled ”  
is obviously used in  its  ordinary sense, and does 
not embrace the idea of traction I t  is used as i t  
was by Cicero—“  prope lle re  navem rem is  ” —with 
reference to the motive power possessed by the 
vessel herself, and in  th is sense i t  is, in  their 
Lordships’ opinion, used in  sub-sect. (c). “ Ships 
propelled wholly or in  part by steam ”  are steam
ships which have either no motive power but their 
steam engines, or have steam-engine power and 
some sailing power, and this is made plain by the 
actual use of the word “ steamships”  in  the 
la tte r part of the said sub-section, where this 
word is used as equivalent to  “  ships propelled 
wholly or in  part by steam.”

This express reference to steamships has a very 
im portant bearing on the construction of the 
earlier words of the sub-section, but the arguments 
and judgments given in  the record do not touch 
upon it.  Provision is made in  sub-sect. (d ) fo r 
the exemption of ships of not more than 80 tons 
registered tonnage, and in  sub-sect. ( / )  fo r 
the exemption in  certain cases of ships not 
exceeding 250 tons registered tonnage. These 
provisions meet the ease of ordinary barges 
w ith in the lim its  of tonnage mentioned, but do 
not assist the respondents owing to the size of 
their barges. I f  the masters or mates of the 
barges had the necessary pilotage certificates, 
the barges would be exempt under the provision 
in sub-sect. (e). The statutes were again revised 
in 1906, and the 58th and 59th sections of the 
Pilotage A c t (Revised Statutes of Canada, 1886, 
c. 80) were re-enacted in  the Canada Shipping 
A c t 1906, c. 113, ss. 475 and 477, w ith some

alterations which, however, do not seem to make 
any alteration w ith regard to the lia b ility  or 
exemption of such vessels as those in  question. 
I f  i t  were material to  consider th is Act, the 
language used in  the definition clause and other 
clauses would support the views now being 
expressed. Their Lordships, after g iv ing  very 
fu ll consideration to the case, have come to the 
conclusion tha t they are compelled to differ from  
the decisions below, which, as they at present 
stand, have been reached by placing a construc
tion upon the A ct which is founded on practical 
considerations (according to which i t  m ight be 
thought reasonable so to construe the A c t that, 
having regard to the peculiar circumstances 
attending their navigation, the barges in  question 
should be exempted from pilotage) rather than 
upon a natural construction of the words used, 
and fo r the reasons given above they th ink  tha t 
the construction which has been adopted is not 
in  accordance w ith the proper and ordinary 
meaning of the language used in  the statute. I f  
i t  be thought r ig h t tha t these large sea-going 
barges should be exempted from pilotage dues, 
the matter w ill have to be dealt w ith  by the 
Legislature. Their Lordships w ill therefore 
humbly advise H is Majesty to order tha t the 
verdict entered fo r the respondents and the 
judgments in  the courts below be set aside, and 
the verdict and judgm ent be entered fo r the 
appellants fo r 735 dollars w ith  costs in  the said 
courts, to  be paid by the respondents to the 
appellants. The respondents must pay the costs 
of the appeal.

Solicitors fo r the appellants, C harles R usse ll 
and Co.

Solicitors fo r the respondents, L m k la te r ,  
Add ison , and B row n .

J u ly  13 and  Oct. 29,1909.
(Present : The R igh t Hons. Lords M a c n a g h t e N, 

Co l l in s , and G o r e l l , and S ir A r t h u r  
W il s o n , w ith Nautical Assessors.)

R ic h e l ie u  a n d  On t a r io  N a v ig a t io n  
Co m p a n y  v . T a y lo r , (a)

ON A P P E A L  P R O M  T H E  S U P R E M E  C O U R T O T  
C A N A D A .

C o llis io n — C a nad ian  C ana l R egu la tions , sect. 19, 
sub-sect, (d )— S h ips en te ring  loch.

The C a nad ian  C ana l R egu la tions  p ro v id e  by 
sect. 19, sub-sect. (d ) : “  W hen several boats o r 
vessels are ly in g  by o r are w a it in g  to en ter a n y  
lock o r canal, they sha ll lie  in  s ing le  t ie r , an d  a t  
a d istance o f no t less th a n  300f t .  f r o m  such lock 
or entrance, . . . and  each boat o r vessel f o r
the purpose o f  passing  th ro u g h  sh a ll advance in  
the o rder in  w h ich  i t  m ay be ly in g  in  such t ie r ,  
except in  the case o f vessels o f  the f i r s t  class to 
w h ich  p r io r i t y  o f  passage is  g ra n te d .”

A  steamship was about to enter a lock on a cana l 
when a steamship o f  the f i r s t  class came up from  
behind and  cla im ed a r ig h t  to p r io r i ty  o f  passage. 
The “ f i r s t  vessel”  w ent astern to make room  f o r  
the second to pass in to  the lock f i r s t ,  an d  la y  up  
by the w in g  w a ll o f  the lock. A fte rw a rd s  a 
co llis io n  occurred, between the two vessels ow ing
to t he f a u l t  o f  the second.___________________
(a) Reported by O. E . M a ld e n , Esq., Barrister-at-Law.
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H e ld , th a t the f irs t vessel was no t obliged under the 
regu la tions to go bach to a distance o f3 0 0 ft. f ro m  
the entrance to the loch, and  was no t to blame fo r  
no t do ing  so.

Judgm ent o f  the court below affirm ed.
A p p e a l  from a judgment of the Supreme Court 
of Canada.

The action was brought by the respondent, the 
owner of the steamship H avana, to recover 
damages fo r a collision which took place between 
tha t vessel and the steamship Prescott, which 
belonged to the appellants, under circumstances 
which are set out fu lly  in  the judgment of their 
Lordships.

The judge of the A dm ira lty  Court fo r the 
d is tric t of Quebec held tha t the P resco tt was 
solely to  blame fo r the collision.

On appeal to the Supreme Court of Canada, 
Davies, Idington, and Duff, JJ. concurred in  the 
judgment of the court below, but P itzpatrick,
C.J., Girouard, and Maelennan, JJ . were of 
opinion tha t the H a va n a  was also to blame. The 
judgment of the judge at the tr ia l was therefore 
affirmed, and the owners of the P resco tt appealed.

Angers, K .C . (of the Colonial Bar) and Geoffrey 
Law rence  appeared fo r the appellants.

B u t le r  A s p in a ll, K.C., H o ld e n  (of the Colonia 
Bar), and G. Robertson D u n lo p  fo r the respon 
dents.

A t  the conclusion of the argum ents the ir Lord- 
ships took time to consider the ir judgment.

Oct. 29.—Their Lordships’ judgment was deli
vered by

Lord M a c n a g h t e n .—This is an appeal from 
the Supreme Court of Canada. The action wnich 
has given rise to the appeal was brought by the 
owner of the steamship H avana , a lake fre igh t 
steamboat, or “  coarse freighter,”  as such boats 
are called in  the Upper Lakes, to  recover damages 
fo r injuries sustained in  a collision w ith a pas
senger steamer called the Prescott. The action 
was tried before Dunlop, J., deputy local judge 
fo r the A dm ira lty  D is tr ic t of Quebec, assisted by 
a nautical assessor. The tr ia l judge, concurring 
w ith  the assessor, found the P rescott solely to 
blame, and gave judgment on a ll points in  favour 
of the H a va n a . The collision occurred at the 
entrance of the Lachine Canal, in  the harbour of 
Montreal, on the 2nd Ju ly  1907, about 7 p.m., 
while i t  was yet daylight. The H avana , bound 
from Quebec to E rie w ith a cargo of pulp wood, 
was ju s t about to enter the canal. H er bow had 
reached the north  wing wall of the entrance to 
the south lock, and she had landed two of her 
men on the wall fo r the purpose of making fast 
her lines, when the acting lockmaster ordered her 
to keep back and let the Prescott pass in  first. 
The Prescott was coming up immediately behind 
the H avana , but her approach had not been 
noticed by those on board the H avana . She was 
entitled to p rio rity  of passage, ranking as a vessel 
of the “  firs t class,”  under the definition con
tained in  the “  Canal Regulations of the 1st May 
1895”  made by the Governor-General in  Council. 
In  obedience to the order of the lockmaster, the 
H a va n a  reversed her engines and was going astern. 
The Prescott, w ithout waiting fo r the H avana  to 
get clear out of the way, “  crushed past,”  as 
some of the witnesses expressed it, between the 
pier and the H a va n a , scraping hard against the 
enders on the side of the pier and jamming the

H a va n a  against a lumber barge ly ing  up against 
the south wing wall. She entered the lock at 
great speed. Some of the witnesses—lockmen who 
had been employed at the lock fo r ten years or 
so—deposed to the effect tha t they had never 
before seen a vessel going in  so fast. And then, by 
some accident, owing to defects in  equipment and 
to unskilfu l management, her speed was actually 
increased. She went on without stopping and 
crashed through the upper gates, bringing down 
the contents of the basin above. The rush of 
water swept her out of the lock and dashed her 
against the H avana, which bad begun to move 
across to her former position as soon as tne 
Prescott was clear of the lower gates. On the appeal 
to the Supreme Court, the learned judges were a ll 
of opinion tha t the Prescott was in  fault. On 
tha t point they did not call upon the counsel fo r 
the H avana . B u t they were divided equally—three 
to three—on the question whether the H a va n a  was 
also to blame, and so the judgment of the tr ia l 
judge was affirmed, and affirmed w ith  costs. The 
leading judgment in  support of the decision of 
the tr ia l judge was delivered by Davies, J., w ith 
whom Id ington and D uff, JJ. agreed. There are 
no notes of the opinions of the learned judges 
who took the opposite view (F itzpatrick, C.J., 
Girouard and Maelennan, JJ.). The judgment 
of Davies, J. is clear and concise, and the ir Lord- 
ships agree w ith  i t  entirely. On the appeal before 
th is board i t  was, of course, hopeless fo r the 
learned counsel fo r the appellants to contend that 
the Prescott was not in  fault. Their argument 
was tha t under the Canal Regulations i t  was the 
duty of the H avana, when passed by the Prescott, 
to move to some point not less than 300ft. 
from  the entrance to the lock. They said, what 
was very true, tha t i f  the H ava n a  had not been 
there in  the way, she would not have been involved 
in  the catastrophe. The regulation on which 
they relied is sub-sect, (d) of sect. 19. I t  is in  
these words :

W hen several boats or vessels are ly in g  by  o r are 
w a itin g  to  enter any dock or canal, they sha ll lie  in  
single t ie r  and a t a distance of n o t I obs than  three 
hundred feet from  Buch lock  o r entrance, except where 
loca l conditions m ay otherw ise require, and each boat 
or vessel fo r the  purpose o f passing th roug h  sha ll 
advance in  the order in  w hich i t  may be ly in g  in  such 
tie r , except in  the  case o f vessels o f the f irs t class to  
w h ich  p r io r ity  o f passage is  granted as above.

Assuming tha t under the circumstances the appel
lants could shelter themselves under such a 
defence or counter-charge, the answer to their 
contention is very simple, as Davies, J . points 
out. In  the firs t place, the conditions under 
which the regulation comes into operation were 
not present on this occasion. There were not 
several boats or vessels ly ing  by or waiting to 
enter the lock. The lumber barge, which m ight 
have claimed a rig h t to enter before the H avana, 
had waived her turn, and was not going forward at 
the time. The only vessel then about to  enter the 
lock was the H avana. In  the next place, the 
local conditions do not require tha t vessels waiting 
to enter should lie by at the distance prescribed 
so long as there is accommodation at the wing 
walls. There are snubbing posts along both 
walls, and i t  was proved tha t i t  was the recog
nised practice fo r vessels waiting to enter the 
lock to lie up there. The south wall was occupied 
by barges, bu t there was room against the north
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wall, and tha t was the proper place fo r the H a va n a  
to  wait fo r her turn. The regulation in  question 
was intended to preserve order among vessels 
competing fo r entrance. I t  was not designed to 
secure space and room fo r the erratic und 
dangerous movements of a vessel over which 
those in  charge lose a ll control. The conduct ol 
the H a va n a  seems to have been proper in  every 
respect, and such is the opinion of the nautical 
assessors. Their Lordships w ill therefore humbly 
advise H is Majesty tha t the appeal must be dis
missed. The appellants w ill pay the costs ot the 
appeal.

Solicitors fo r the appellants, Capel Cure and
B a ll.  ., ,

Solicitors fo r the respondent, BottereU  and
Roche.

Snjrame C dm*t &
---------- .+ ------------

COURT OF APPEAL.

J u ly  21, 22, and  30,1909.
(Before V a u g h a n  W il l ia m s , M o u lto n  and 

B u c k l e y , L.JJ.)
R ed  “ R  ” St e a m s h ip  C o m p a n y  L im it e d  v .

A l l a t in i  B r o th e r s  a n d  o t h e r s . (a)
A P P E A L  P R O M  T H E  k i n g ’s B E N C H  D IV IS IO N .

B i l l  o f  lading— C h a rte r-p a rty — F re ig h t -D e a d
f r e ig h t— L ie n — C onstruc tion  o f b i l l  o f  la d in g  
and ch a rte r-p a rty .

Oats and  barley were shipped under b ills  o f la d in g  
w h ich  p ro v id e d -. “  To be de live red  un to  order, he 
or they p a y in g  f re ig h t  f o r  the sa id  goods and  
p e rfo rm in g  a l l  o ther cond itions and  exceptions 
as per ch a rte r-p a rty  . . .  a t the ra te  o f  
f r e ig h t  as per ch a rte r-p a rty  per ton o f  ¿¿Wlb. 
gross w e igh t de livered in  f u l l .

The ch a rte r-p a rty  p ro v id e d  th a t the vessel should  
load a f u l l  an d  complete cargo o f  wheat, maize, 
linseed, o r rapeseed, and conta ined these p ro v i
sions : (6) F re ig h t 12s. 6d. p e r ton ;  (13) sixpence 
per ton less i f  ordered to a d ire c t p o r t ; (14) f o r  
linseed o r rapeseed the ra te  to be 7 p e r cent, pe r  
ton  more than  f o r  w heat o r m aize ; (1J>) ® 
ton  o f  2240J6. E n g lis h  gross w e ig h t d e live re d ; 
(16) charterers have the op tion  o f sh ip p in g  other 
la w fu l m erchandise, in  w h ich  case f re ig h t  to e 
p a id  on steamer’s dead w e igh t capac ity  fo r  
wheat o r m aize in  bags a t the rates above agree 
on f o r  heavy g ra in , but steamer no t to earn  
more f re ig h t  th a n  she w ou ld  i f  loaded w ith  a 
f u l l  cargo o f  wheat o r m aize in  bags; (31) the 
m aster to  s ign b ills  o f  la d in g  a t any ra te  of 
f r e ig h t  th a t the charterers m ay requ ire , bu t any  
difference in  am oun t between the b i l l  o f la d in g  
f r e ig h t  and the to ta l gross chartered f r e ig h t  as 
above to be settled a t  p o rt o f  load ing  before the 
steamer sa ils. Vessel to  have a lie n  on cargo 
f o r  a l l  such b i l l  o f  la d in g  fre igh t,^  dead f r e ig h t , 
dem urrage, and a ll  o ther charges.”

O n ly  oats and  barley  were loaded , and, ow ing  to 
the in a b i l i t y  o f the charte re rs to p ro v id e  cargo , 
the vessel sa iled  f o r  a d irec t p o r t  on ly  about h a lf  
loaded.
\a) Reported t>j J. H. W il l ia m s , Esq., Barrister-ftt-Law.

H e ld  (a ffirm in g  the ju d g m e n t o f  B ra y , J .), th a t the 
fre iq h t payable  by the holders o f  the b ills  of 
ja d in g  was a t the ra te  o f 12s. per ton gross 
w e igh t delivered, and  th a t no dead f re ig h t  was 
payable  by them.

A p p e a l  of the pla intiffs from the judgment of 
Bray, J. at the tr ia l of the action as a commercial
cause without a jury.

The plaintiffs, the owners of the steamship 
R y a ll, brought th is  action claiming tha t they 
were entitled to three sums of money, amounting 
together to 17291, which the defendants had 
respectively deposited, under sects. 494 49b ot the 
Merchant Shipping Act 1894, w ith the Surrey 
Commercial Dock Company to release their 
goods from  the lien which the p la in tiffs claimed 
fo r balance of fre igh t and fo r dead freight- The 
defendants were the holders of the bills ot 
lading.

The steamship R y a ll had been chartered from 
the p la intiffs by L. W illenz and Co., by a charter- 
party dated the 16th May 1907, to carry ‘ a fu ll 
and complete cargo of wheat and (or) maize and 
(or) linseed and (or) rapeseed in  bags and (or) 
bulk ”  from Buenos Ayres.

The material clauses of the charter-party, 
which was the “ uniform  R iver Plate charter- 
party, 1904, homewards, steam,”  were as fo llow s: 

Clause 6. Freight twelve shillings and sixpence 
sterling (12s. 6d.) per ton.

Clause 13. Sixpence per ton  less i f  ordered to  a d irec t 
po rt o f discharge w ith in  the range of th is  cha rte r-party , 
said p o rt o f discharge to  be declared on signing fina l b i l l
o f lad ing. , ,

Clause 14. F o r linseed and (or) rapeseed the ra te  o l 
fre ig h t sha ll be 7 per cent, per ton  more than the ra te 
fo r wheat and (or) maize.

Clause 15. A l l  per ton  o f 22401b. E ng lish  gross 
w e igh t delivered.

The above clauses were a ll under the marginal 
heading of “  Fre ight.”

Clause 16. Charterers have the option o f shipping 
other la w fu l merchandise, Quebracho wood and sugar 
excluded, in  w hich case fre ig h t to  be pa id on steamer s 
dead w e igh t capacity fo r wheat or maize in  bags on th is  
voyage a t the rates above agreed on fo r heavy g ra in i; 
b u t steamer no t to  earn more fre ig h t than she would i f  
loaded w ith  a fu l l  cargo o f wheat and (or) maize m  bags 
A l l  ex tra  expenses in  load ing and d ischarging such 
merchandise over heavy g ra in  to  be pa id by charterers.

Clause 16 was under the marginal heading of 
“  Other Cargo.”

Clause 31. The m aster to  sign b ills  o f lad in g  as 
presented a t any ra te o f fre ig h t th a t the charterers or 
th e ir agents may require , b u t any difference in  am ount 
between the b i l l  o f lad ing  fre ig h t and the to ta l gross 
chartered fre ig h t as above sha ll be settled a t p o rt of 
loading before the steamer s a ils ; i f  in  steamer’s favour 
to  be pa id  in  oash on signing b ills  o f la d in g ; i f  in  
charterers’ favour b y  usual m aster’s b i l l  payable five 
days a fte r a rr iv a l a t p o rt o f discharge, o r upon collection 
of fre ig h t (whichever occurs firs t) , and such b i l l  is hereby 
made b y  owners a charge on b i l l  o f lad ing  fre ig h t and 
the said fre ig h t is  hereby hypothecated as security  fo r 
the  said b il l.  Charterers’ l ia b i l i ty  to  cease upon ship
m ent o f cargo (provided such cargo be w o rth  the b i l l  of 
lad ing  fre igh t, dead fre ig h t, and demurrage a t p o rt o f 
shipm ent). Vessel to  have a lie n  on cargo fo r a ll such 
b i l l  of lad ing fre ig h t, dead fre ig h t, demurrage, and a ll 
o ther charges whatsoever.

Clause 31 was under the marginal heading of 
“  B ills  of Lading.”



MARITIME LAW CASES.3 1 8

C t . of A p p .] R ed  “  R  ”  St e a m s h ip  Co. v. A l l a t in i  B r o th e r s  a n d  o t h e r s . [C t . of A p p .

Owing to the inab ility  of the charterers to 
provide cargo, the vessel sailed only about half- 
loaded ; and she sailed fo r a direct port.

The cargo, which consisted of oats and barley 
in  bulk, was shipped under bills of lading which 
were in  the following terms :

S h ippe l . . . being marked and numbered as in
the m argin . . . to  be delivered unto order, he or
they paying fre ig h t fo r  the said goods and pe rform ing 
a ll o ther conditions and exceptions as per cha rte r-pa rty  
dated a t Buenos Ayres the 16th M ay 1907 a t the ra te 
o f fre ig h t as per cha rte r-pa rty  per ton o f 22401b. gross 
w eigh t de livered in  fu ll.  . . . Sixpence less i f
ordered to  a d irec t p o rt on sign ing la s t b i l l  o f lading.

In  Borne of the bills of lading these last words 
were struck out.

On arriva l of the vessel at London, the defen
dants, who were indorsees and holders of the bills 
of lading and receivers of the cargo, admitted 
and paid to the p la intiffs fre igh t at 12s. per to n ; 
bu t the pla intiffs claimed that a much larger sum 
was due fo r balance of fre igh t or fo r dead freight, 
and claimed to have a lien upon the cargo there
for. The defendants denied tha t they were liable 
fo r any part of the amount claimed.

In  order to release the cargo the defendants 
deposited three several sums amounting to 1729Z.; 
and the pla intiffs thereupon brought th is action.

The learned judge gave judgment in  favour of 
the defendants: (11 Asp. Mar. Law Cas. 192 
(1909); 100 L . T. Rep. 268).

The p la intiffs appealed.
B a ilhache , K .C . and A . A d a ir  Roche fo r the 

appellants.
S cru tton , K .C . and D . 0 . Leek fo r the

respondents. „  , 7.
r  C u r. adv. v u lt.

J u ly  30.—The following judgments were read:—
V a u g h a n  W i l l i a m s , L .J .—This is not a 

satisfactory case. The p r im a  fa c ie  interpretation 
of the b ill of lading and charter-party would, I  
th ink, suggest to anyone tha t the b ill of lading 
was to impose upon the goods, the subject of the 
b ill of lading, fre igh t and the performance of all 
other conditions and exceptions as per charter- 
party at the rate of fre igh t as per charter-party 
per ton of 22401b. gross weight delivered in  fu ll, 
and would also suggest tha t i f  the goods were 
other than wheat and (or) maize the fre igh t would 
be governed by clause 16 of the charter-party. 
The result of tbe judgment of Bray, J., which is 
now on appeal before us, is tha t the rate of 
fre igh t as per charter-party in th is case is 12s. 
per ton of 22401b. gross weight delivered. Bray, J. 
says : “  M y reason fo r coming to tha t conclusion 
is tha t th is is the only rate of fre igh t mentioned 
in  the charter-party.”  This conclusion seems to 
me to fa il to  give any effect at a ll to clause 16. Mr. 
Hamilton, when he argued before Bray, J., urged 
tha t clauses 6, 13, and 15, the clauses by which 
Bray, J. arrived at the 12s. per ton of 22401b. 
gross weight delivered, did not apply to oats or 
barley, but only to wheat, maize, linseed, or rape- 
seed. To this the learned judge replies: “  That 
is true, because the cargo provided fo r is only 
wheat, maize, linseed, or rapeseed; but clause 6 
is general in  its terms : ‘ Freight, 12s. 6d. sterling 
per ton.’ The words of the b ill of lading are 
equally general, ‘ rate of fre igh t as per charter- 
party per ton,’ &c., w ithout saying fo r what 
cargo. In  other words, the b ill o f lading points

to a general rate of fre ight, and in  the charter- 
party you also find a general rate of fre igh t ”
I  cannot agree w ith the construction put by the 
learned judge on clause 6. I  th ink  i t  is not 
general, and tha t the fre igh t only applies to 
wheat, maize, linseed, and rapeseed, and clauses 
13 and 15 are in  the same way lim ited to thos 
cargoes. Now, the words of the b ill of lading 
are : “  One hundred and f if ty  thousand kilos 
oats in  bulk to be delivered in  like  order and 
condition at the port of discharge unto order, he 
or they paying fre igh t fo r the said goods and 
performing a ll other conditions and exceptions as 
per charter-party dated at Buenos Ayres the 
16th day of May 1907 at the rate of fre igh t as 
per charter-party per ton of 22401b. gross weight 
delivered in  fu ll.”  W hat do these words mean?
I  th ink tha t these words were intended to incor
porate clause 16. The words are : “  He or they 
paying fre igh t fo r the said goods and performing 
a ll other conditions and exceptions as per charter- 
party at the rate of fre igh t as per charter-party 
per ton of 22401b. gross weight delivered in  fu ll.”  
I f  i t  were not fo r the words “  at the rate of 
fre igh t as per charter-party per ton of 22401b. 
gross weight delivered in  fu ll,”  I  do not th ink  
there would be any d ifficulty in  in fe rring  tha t the 
b ill of lading meant to incorporate clause 16 of the 
charter. I t  is the words “  at the rate of fre igh t 
as per charter-party per ton of 22401b. gross weight 
delivered in  fu ll ”  which cause the difficulty. I t  
is said tha t these words refer to clauses 6, 13, 
and 15 of the charter-party, but in  my opinion 
these clauses are not general and apply only to 
wheat, maize, linseed, and rapeseed, and not 
to oats. This seems true. W hat Bray, J. 
seems to have done is to have come to the con
clusion th a t the wheat and maize rate of fre ight 
— viz., 12s.— must be the rate of fre igh t fo r oats 
referred to in  the b ill of lading, because he cannot 
find any other rate of fre igh t in  the charter- 
party. This may be the r ig h t construction, but 
one must s till, in  my opinion, see i f  any and what 
operation sect. 16 of the charter-party may have 
on this rate of fre igh t of 12s. Clause 16, which 
is a clause which comes under the marginal head 
“  Other Cargo ”  and is outside the marginal 
head “  Fre ight,”  which runs from 6 to 15 
inclusive, is as follows : [H is  Lordship read 
clause 16, and continued :] I t  seems to me that 
the “  other merchandise,”  in  this case oats, is to 
be carried at “  the rates above agreed on for 
heavy grain ” — i.e., 12s., subject to increase or 
reduction as mentioned in  the wheat and maize 
clauses 11 and 13, and, in  accordance w ith 
clause 15, a ll—cargoes of wheat and (or) maize 
and (or) linseed and (or) rapeseed—per ton of 
22401b. English gross weight delivered. The 
governing measure in  clause 16 of the charter- 
party, and i t  seems to me also of the b ill of 
lading, is per ton of 22401b. gross weight 
delivered. Bearing these propositions in  mind, 
how is one to control or modify this rate of 12s. 
per ton by the words of clause 16 of the charter- 
party ? Bray, J., as I  have already pointed 
out, deals w ith the b ill o f lading ju s t as i f  
clause 16 was in  no way incorporated in 
it, except perhaps tha t i t  is the words “ at the 
rates above agreed on fo r heavy g ia in ”  which 
introduce the 12s. 6d. rate fo r wheat and (or) 
maize in to  the b ill of lading under the words 
“  at the rate of fre igh t as per charter-party per
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ton of 22401b. gross fre igh t delivered in  fu ll. 
Bray, J. reduces the 12s. 6<f. to  12s. by applica
tion of clause 13 on the ground tha t the ship was 
in fact ordered to a direct port of discharge. 1 
th ink  i t  is p la in that clause 16 was, as a whole, 
intended to control the rate of fre igh t fo r “ other 
merchandise i.e., the 12s. rate prescribed to r
heavy grain. . ... 0

Now, what are these provisions of clause lb  r 
I  w ill distinguish them by letters, (a) Freight 
to  be paid on steamer’s dead weight capacity 
fo r wheat or maize in hags on this voyage 
at the rates above agreed on fo r heavy grain. 
(6) B u t steamer not to earn more fre igh t than 
she would i f  loaded w ith a fu l l  cargo of wheat 
and (or) maize in bags. I  do not th ink  tha t 
in  par. (a) the words “ fre igh t to  be paid on 
steamer’s dead weight capacity fo r wheat or 
maize in  bags”  mean tha t the oats are to be 
carried fo ra  lump sum fre igh t; th is would be 
quite inconsistent, I  th ink, w ith a fre igh t at per 
ton of 22401b, gross weight delivered in  lu ll.
I  th ink  tha t the words mean tha t the measure of 
the fre igh t is to be arrived at in  th is way : F irst, 
you are to ascertain the dead weight capacity ot 
the ship when loaded w ith wheat or maize^in 
bags. The expression “  dead weight capacity is 
an expression which is generally used w ith 
reference to the description of the cargo to 
be carried, but in  the present case, although 
the cargo was oats, the fre igh t according to 
clause 16 is to be paid on steamer s dead weight 
capacity fo r wheat or maize in  bags at the 
rate agreed on fo r heavy grain. Capacity, i t  w ill 
be observed, is dealt w ith by clause 30: Owners 
undertake tha t the steamer shall not load more 
than 7250 tons and not less than 5970 ions 
English weight of wheat or maize.”  This seems 
to dispose alike of questions of cubic capacity and 
buoyancy. The capacity of the ship to carry 
wheat in  bags is to  be a material factor m  a case 
in which the rates agreed on are rates per ton. I  
agree tha t i t  is possible to have a lump sum fre igh t 
calculated at so much a ton on the dead weight 
capacity fo r wheat or maize in  bags. There is, in  
such a case, no need to have any contract to load 
a fu ll cargo, because i t  would make no difference 
to the shipowner whether the ship carried a fu ll 
cargo or not. Such a lump sum fre igh t is quite 
inconsistent w ith  fre igh t at so much per ton 
delivered. I  th ink  tha t clause 16 means fre igh t 
at per ton delivered. I  th ink  fre igh t to be paid 
on steamer’s dead weight capacity to r whea in 
bags at the rates above agreed on means at 
12s. 6d. per ton delivered. B u t is th is fre igh t 
at 12s. 6d. per ton delivered not to be in  any way 
affected by the words “  fre igh t to be paid on 
steamer’s dead weight capacity fo r wheat. t^an 
i t  mean cargo other than wheat must pay at 1-jS. 
per ton fo r cargo occupying a space in  the ship 
which could carry a ton of wheat ? Suppose a 
a cargo of 100 tons of oats occupies a space in  
the ship which would carry 130 tons of wheat. 
Can these words be read to mean tha t the 100 
tons of oats measured by steamer’s dead weight 
capacity fo r wheat must be treated as 130 tons 
and not as 100 tons ? Suppose 80 tons of steel 
blooms occupied half the space tha t 80 tons of 
wheat would occupy in  one ship. Can these words 
mean tl ja t the 80 tons of steel are only to 
be charged as 40 tons and not as 80 tons ? 
The calculation based on cubic capacity may be

very difficult, bu t I  shrink from saying that, i f  
one can evolve from  the words of. clause 16 a 
rate of fre igh t as per charty-party per ton of 
22401b. gross weight delivered in  fu ll, one is to 
refuse to recognise th is rate of fre ight, varying 
w ith the cargo, as the rate of fre igh t per ton of 
22401b. gross weight delivered in  fu ll, i t  so to ao 
would be to ignore and give no effect to the 
words “  fre igh t to be paid on steamer s dead 
weight capacity fo r wheat.”  I  th ink, as I  have 
already said, that one cannot construe clause 16 
of the charter-party as constituting a lump sum 
freight. I  agree that there is no lien fo r dead 
freight, i f  any ; fo r under clause 31 the difference 
in  amount between b ill of lading freight, i f  
charterers have required the master to sign bills 
of lading at a rate beiow the to ta l gross 
chartered fre igh t as above, shall be settled at 
port of loading before steamer sails, and, i t  tne 
shipowners are righ t here, tha t is the present 
case. As to dead freight, I  th ink tha t this part of 
clause 31 does not apply as between the shipowner 
and the indorsee of the b ill of lading. On the 
whole, I  th ink  tha t a rate of fre igh t as per charter- 
party per ton of 22401b. gross weight delivered 
can be satisfied by the fre igh t mentioned in 
clause 16. I  reject the lump sum fre igh t con
struction, and I  th ink  that, i f  the rate ot fre ight 
mentioned in the b ill of lading is to be found in 
clause 16 of the charter-party, one must, in  ascer
taining what the rate of fre igh t is, take in to con
sideration the words “  in  which case fre igh t to be 
paid on steamer’s dead weight capacity for wheat 
or maize in  bags on this voyage ât the rates above 
agreed upon fo r heavy grain. ’ I  leel the difficulty 
of the construction of these words, and that 
there is much to be said against such construe 
tion, but I  cannot th ink  tha t these difficulties 
ju s tify  the court in  giving no effect whatsoever 
to the words. O f course, i f  onf  ad°P*s tb ®lump sum freight construction, this difficulty
does not arise, but I  hesitate to adopt tha t 
construction. My brethren have adopted this 
construction, and I  have thought i t  my duty to 
set fo rth  the difficulties which I  have in  adopt-

“ m o u l t o n , L .J .—In  this case the court has 
to determine the rights of the indorsee of a b ill 
of lading made out in  the form and under the 
circumstances detailed in  the judgment jus t 
delivered by the president of the court. These 
rights must depend p rim arily  on the form  ot the 
b ill of lading, inasmuch as between tue indorsee 
and the shipowner tha t document is conclusive 
evidence of the contract of shipment. The ques
tion in  issue relates to the rights of lien retained 
under th is contract by the master, as the repre
sentative of the shipowner, over the goods shipped 
under the b ill of lading. The relevant words in 
the b ill of lading fo r th is purpose are as follows : 
“  He or they [meaning the indorsee] paying fre igh t 
fo r the said goods and perform ing a ll other con
ditions and exceptions as per charter party 
dated at Buenos Ayres the 16th day of May 
1907 at the rate of fre igh t as per charter- 
party per ton of 22401b. gross weight delivered in  
fu ll. . . • Sixpence less i f  ordered to a direct port 
on signing last b ill of lading.”  I  see no d ifficu lt/ 
in  giving to these words the ir natural construc
tion, although the order is somewhat clumsy 
and awkward. There can be no doubt tha t tue 
words “ at the rate of fre igh t as per charter-
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party per ton of 22401b. gross weight delivered in 
fu l l  ”  have reference to the preceding words, “  He 
or they paying fre igh t fo r the said goods,”  and 
must be read w ith them. The grammatical con
struction of the sentence permits no other course. 
The meaning is therefore the same as i t  would be 
i f  the words “  and perform ing a ll other conditions 
and exceptions as per charter-party,”  &c., were put 
at the end of the sentence or treated as i f  in  a 
parenthesis. B u t such treatment of the words in  
question is not necessary, as the meaning of the 
sentence is to  my mind clear as the words 
stand. We have therefore to look to the charter- 
party to  ascertain (1) what is the rate of fre ight 
per ton there appearing; and (2) whether there 
are any and what conditions and exceptions 
therein which affect the shipowners’ lien fo r 
fre ight. Turning, then, to the charter-party, i t  
becomes evident that, like  so many mercantile 
documents, i t  is ill-drawn and difficult to  construe. 
I t  is a charter-party fo r a single voyage from 
Buenos Ayres w ith  a “  fu l l  and complete cargo 
of wheat and (or) maize and (or) linseed and (or) 
rapeseed in bags and (or) in  bulk.”  By clauses 6 
and 15 i t  fixes the fre ight at 12s. 6d. sterling per 
ton of 22401b. delivered, but th is is by clause 13 
reduced by (id. per ton i f  the ship is ordered to a 
direct port of discharge as was the case here. I  
agree w ith the learned judge tha t th is reduction 
takes effect in  the present case whatever be our 
view of the rights of the parties in  other respects. 
Indeed, the contrary contention was hardly, i f  at 
all, pressed upon us on the part of the appellants. 
I  shall therefore make no fu rther reference to 
the point, but shall under the circumstances of 
th is case take the effect of clause 13 to be that 
i t  alters the 12s. 6d. in to  12s. We now come 
to the firs t difficulty tha t presents itself. By 
clause 14 i t  is provided tha t fo r linseed and 
(or) rapeseed the rate of fre igh t shall be 
7 per cent, more than the rate fo r wheat and 
(or) maize. Now, as I  have said, the cargo con
templated is wheat and (or) maize and (or) 
linseed and (or) rapeseed, and the rate of fre ight 
to a direct port is 12s. per ton. One would 
natura lly have thought that th is rate, being 
stated w ithout qualification, would apply to all 
these articles, but clause 14 shows tha t this 
cannot be so—linseed and rapeseed have to pay 
7 per cent, more than wheat or maize. As was 
pointed out in  the argument, th is leaves i t  
ambiguous whether i t  is linseed and rapeseed 
which must pay 12s. and wheat and maize a 
smaller fre ight, or whether wheat and maize are 
to pay 12s. and linseed and rapeseed 7 per cent, 
more than this. This constitutes, no doubt, an 
ambiguity, and there is some ground fo r contend
ing tha t i t  is theoretically insoluble, but practi
cally there cannot, I  th ink , be much doubt which 
of these two interpretations we ought to  accept. 
The charter-party is a mercantile document 
drawn up by men of business. The operation of 
taking a figure and adding to i t  a certain percent
age is one which has to be constantly performed 
in business, and is fam ilia r to business minds. 
The inverse problem of determining what is tha t 
figure which when increased by a certain percent
age equals a given figure is wholly unfam iliar , to 
business people, and rarely, i f  ever, performed by 
them. Indeed, I  th ink tha t no small proportion 
of business men would be puzzled to arrive at 
the figure which when increased by 7 per cent.

gives 12s. I  should therefore not consider that 
i t  was pointed to in a commercial document like 
this, unless the language clearly indicated it. I  
am therefore of opinion tha t the normal fre ight 
of 12s. relates to the wheat and maize, and that 
the fre igh t fo r linseed and rapeseed is obtained 
by adding 7 per cent, thereto. The charter-party 
therefore contains a stated fre igh t of 12s., which 
applies to wheat and maize, and a derivative rate 
of fre ight, applicable only to linseed and rape- 
seed, which is obtained by adding 7 per cent, 
thereto. We now come to clause 16, on which the 
discussion has chiefly turned. I t  reads as follows : 
[H is  Lordship read the clause, and continued:] 
The main object and effect of this clause appears to 
me to be clear, though there may well be difference 
of opinion as to the meaning of certain terms in  
i t  which, as I  shall presently explain, do not 
affect the matter we have to decide. We have 
seen tha t the charter-party p rim arily  contem
plates a cargo based on wheat and (or) maize and 
(or) linseed and (or) rapeseed. B ut clause 16 gives 
to the charterer the option of shipping other mer
chandise—i.e., of tu rn ing  the ship in to a general 
ship, w ith no restriction on the kind of cargo i t  may 
carry, except tha t i t  must not contain Quebracho 
wood or sugar. B u t i f  the charterer avails h im 
self of th is privilege, the terms of an affreightment 
are wholly changed. The fre igh t to  be paid to 
the shipowner is no longer so much per ton, but 
i t  is a lump sum calculated on the facts of the 
vessel, and not on the facts of the cargo which 
she may ultim ately be required to carry. I t  is 
the same whether much or lit t le  cargo is 
carried and whatever nature i t  may be. This 
being so, i t  is to my mind wholly unnecessary 
fo r us to construe the words which fix what that 
lump sum is to be. The calculation of the lump 
sum is, no doubt, an im portant matter as between 
the shipowner and the charterer, but i t  cannot 
affect the rights or liab ilities of the in 
dorsee of the b ill o f lading, because, as the 
chartering is now fo r a lump sum and not at a 
rate per ton, i t  cannot help us to deter
mine what fre igh t the indorsee must pay on the 
particu lar goods to which the b ill of lading 
refers. In  other words, i t  furnishes us w ith 
nothing tha t can be called “  the rate of fre ight 
as per charter-party per ton of 22401b. gross 
weight delivered in  fu ll.”  Under these circum
stances i t  appears to me tha t we must construe 
the above words as referring to the sum of 12s. 
per ton, which is by clause 6 and its marginal 
note the rate of fre igh t per ton in  the charter- 
party. They cannot refer to the larger of the 
two freights to be found in  the charter-party, 
because tha t is specifically lim ited to rapeseed 
and linseed. The 12s„ on the other hand, is 
expressed generally as being the rate of freight, 
and though, i f  we examine carefully the effect of 
the provisions of the charter-party, i t  is  found to 
apply to two articles only—namely, wheat and 
maize—i t  is treated in tha t document as the rate 
of fre igh t under the charter-party. I  am convinced 
tha t i t  is this rate which a business man would 
fix upon i f  asked what was the rate of fre igh t 
under the charter-party, and the papers put before 
us show that th is was the view of the charterer 
and the indorsee of the b ill of lading in  this case. 
I  am of opinion, as I  have said, that th is view is 
the correct one. I f  I  had any doubt as to its 
correctness, which I  have not, i t  would be
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removed by the consideration of the insur
mountable difficulties in  the way of taking 
any other view, as is evidenced by the a lter
natives suggested by counsel fo r the appel
lants.

The firs t alternative is as fo llow s: He con
tends tha t you must take the measurement of 
each part of the cargo and find what would 
be the weight of wheat in  bags occupying 
the same space. Having totalled th is up fo r 
the various kinds of merchandise which form the 
cargo .you must divide the lump sum fre igh t by 
the to ta l of these hypothetical wheat tons. The 
quotient thus obtained, he contends, is the fre igh t 
as per charter-party per ton of wheat. To obtain 
the corresponding figure fo r other kinds of cargo 
you must vary tha t fre igh t in  proportion to the 
measurement of a ton of such merchandise as 
compared w ith a ton of wheat. He claims tha t 
these are the figures to which the b ill of lading 
refers when i t  speaks of “  the rate of fre ight as 
per charter-party per ton.”  I  in  vain asked 
counsel fo r the appellants what words in  the 
charter-party authorised th is prodigious cal
culation or even any one step in  it. He natura lly 
could point to no such words, because there is not 
the slightest warrant fo r i t  to be found in  the 
language of the charter-party. I t  contradicts the 
specified freights stated in  the clause fo r wheat, 
maize, linseed, or rapeseed. I  th ink tha t the 
suggestion took its  orig in in  the fact tha t in  a 
previous case on a sim ilar charter-party, but 
under a b ill of lading differing materially from  
tha t which we have in  the present case, the same 
learned judge adopted such a method of adjust
ing the rights of the parties. We have not to 
decide whether the judgment in  the previous case 
was or was not correct. The difficulties in  the 
way of g iving any construction to the b ill of lading 
in tha t case were very great, and I  cannot but 
th ink  tha t the mode adopted by the learned judge 
was a counsel of desperation accepted by the 
parties on account of the very great doubt as 
to what would be the result of insisting on 
their s tric t rights. B u t I  am clear tha t there is 
no warrant fo r such a process in  the present case. 
I t  is based on a series of unsustainable assump
tions. L e t me take as an example the firs t step. 
This is based on the assumption tha t as a matter 
of law the fre ight fo r merchandise other than 
wheat or maize must be proportional to the 
space occupied by a ton of such merchandise 
as compared w ith  a ton of wheat or maize. 
There is no such rule of law or custom in 
business. I  pointed out to counsel tha t this 
would make the fre igh t of heavy merchandise 
such as iron something under 2s. per ton, which 
would be absurd. I t  was then suggested tha t the 
rule only applied to goods which were ligh ter than 
wheat, though no reason could be given fo r this. 
The contention is u tte rly  unsustainable in  law. 
There is not and there can be no rule in  law fo r 
deducing the fre igh t per ton of one kind of 
merchandise from the fre igh t per ton of another. 
These matters are purely contractual, and, i f  not 
provided fo r in  the contract, cannot be supplied 
by any presumption of law. That there is in  
practice no rule connecting freights in the way 
suggested is seen by comparing the facts in this 
case w ith  those in  the previous case of B r ig h tm a n  
v. M il le r  and Sons (unreported) to which 1 have 
already referred. In  tha t case under a sim ilar 
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charter-party linseed had to pay about 4 per 
cent, more than wheat. In  the present case i t  
has to pay 7 per cent. more. I t  is clear tha t both 
these increases cannot represent the ratio of the 
measurement of a ton of linseed to a ton of 
wheat. Indeed, maize itse lf differs by about 
3 per cent, from  wheat, and yet the freights under 
the charter-party are the same, and a sim ilar 
inconsistency exists in  the case of wheat or maize 
in  bags as compared w ith  the same grain in  bulk. 
N ot only does no such rule as is suggested exist 
either in  law or in  practice, but there is no general 
probability  tha t fre ights w ill commercially be 
fixed even in  an approximate agreement w ith  any 
such rule. I t  depends entirely upon the circum
stances of the case whether an excess in  
measurement per ton in  one description of cargo 
w ill lead to an increase of the fre igh t charged fo r 
it .  I t  is evident that the amount of a particular 
cargo which a ship can take may be lim ited in  
two ways. On the one hand, i t  may be lim ited 
by the ship’s power of flotation, because i t  must 
not carry more weight than w ill bring i t  down 
to its  marks. On the other hand, i t  may be 
lim ited by the cubic contents of the cargo 
space, because the ship cannot take more cargo 
than w ill f i l l  tha t space. I f  in  any particular 
case the former l im it is the effective one—
i.e., the one tha t comes into play firs t—there 
is no necessary reason why ligh te r merchandise 
should be charged at a higher fre igh t per ton, 
because there may be room enough fo r the 
same number of tons of tha t merchandise as 
of a heavier one. I t  is impossible to learn 
from the charter-party what are the facts w ith 
regard to the ship in  question, though I  should 
conclude from the wide disparity between the 
maximum and the minimum figures in  clause 30 
tha t the question whether the one or the other 
l im it is the effective one depends upon the amount 
of bunker coal on board at the time. B u t how
ever th is may be, these considerations show the 
im possibility of fixing the rate of fre igh t of other 
merchandise under such a charter-party as this, 
whether tha t merchandise be oats or wood or 
anything else. I f  such merchandise be shipped, 
the charter-party becomes the ordinary case of 
the charter of a general ship fo r a lump sum of 
money, and in  such case there can be no appor
tionment of tha t lump sum among the various 
items of its  miscellaneous cargo. The next 
question is : “  Are there conditions and exceptions 
in  the charter-party which throw lig h t upon the 
responsibilities of the indorsee ? ”  The only 
clause relied upon by the appellants is clause 31, 
which reads as fo llow s: [H is  Lordship read the 
clause, and continued :J So fa r from this 
assisting the contention of the appellants, i t  
appears to me to ba against them. In  the firs t 
place, there can be no dead fre ight, because the 
charter-party is fo r a lump sum. In  the next 
place, i t  shows clearly tha t the parties contem
plated the possibility of the b ill of lading fre igh t 
not amounting to the to ta l gross fre ight, and they 
agreed tha t in  such case the master should protect 
himself by requiring cash fo r the difference at the 
port of loading before the steamer sailed. This 
negatives the contention tha t they intended the 
protection to be given by a lien fo r the tota l gross 
chartered fre ight, which is one of the principles 
on which the calculation w ith which I  have been 

, dealing is based. The other alternative suggested
2 T
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by counsel fo r the appellants was tha t they were 
at a ll events entitled to claim a lien fo r the 
fre igh t on as much wheat as would f i l l  the space 
occupied by the oats to which the b ill of lading 
relates. I t  is not necessary to deal w ith th is 
contention separately as I  have already dealt 
w ith  i t  as the firs t step in  the more elaborate 
calculation. B u t the fact tha t two such different 
interpretations can be argued fo r w ith equal ease 
by counsel fo r the appellants points to the danger 
of leaving the language of the charter-party and 
speculating as to modes of a rriv ing at what m ight 
be considered an equitable adjustment of freight. 
For these reasons I  am of opinion tha t the fre igh t 
as per charter-party per ton referred to in  the b ill 
o f lading is 12s. per ton, and tha t the decision of 
the learned judge in  the court below was correct, 
and tha t th is appeal should be dismissed w ith 
costs.

B u c k l e y , L .J .—The question here arises 
between the shipowner and the indorsee of the 
b ill of lading. The charterer is not in  a position 
to pay, and under those circumstances the ship
owner is natura lly desirous of obtaining payment 
of a ll he can from  the holder of the b ill of lading. 
The question fo r determination is as to what is 
the contract between the shipowner and the 
indorsee of the b ill of lading as found in  the b ill 
o f lading. The obligation expressed in the b ill 
of lading is to  pay fre igh t fo r the goods and per
form  a ll other conditions and exceptions as per 
charter-party at the rate of fre igh t as per charter- 
party per ton of 22401b. gross weight delivered 
in  fu ll. In  my opinion this means tba t the holder 
of the b ill o f lading is to pay fre ight as per 
charter-party at the rate of fre igh t as per charter- 
party per ton. The words “  as per charter-party ”  
the firs t tim e they occur in  the b ill of lading 
qualify, I  th ink , not the words “  performing a ll 
other conditions and exceptions ”  only, but the 
words “  paying fre igh t fo r the said goods ”  also. 
Under art. 31 of the charter-party the master 
was to sign b ills  of lading as presented at any 
rate of fre igh t tha t the charterer m ight require. 
I t  was competent fo r the charterer to  have 
tendered fo r signature by the master a b ill of 
lading fix ing as the fre igh t fo r oats 9s., 12s., 15s., 
or any sum tha t he thought proper to insert. 
The words which he did insert were, “  a t the rate 
of fre igh t as per charter-party per ton.”  In  order 
to give effect to  those words, I  must assume that 
both the person who tendered the b ill of lading 
fo r signature and the master who signed i t  were 
contemplating tha t the charter-party did contain 
some tonnage rate which they were going to adopt 
fo r the cargo mentioned in  tha t b ill of lading, being 
as i t  was oats. Having got thus far, I  tu rn  to the 
charter-party to see what was the tonnage rate to 
which they can in  the b ill of lading have referred. 
The firs t fifteen clauses of the charter-party deal 
w ith  the case in  which the charterer loads the 
vessel w ith  some one or more of four classes of 
goods—wheat, maize, linseed, or rapeseed—and i t  
names in  art. 6 a tonnage rate of 12s. 6a!. a ton, 
reducible under art. 13, in  an event which hap
pened, to 12s. a ton, and subject to increase in  the 
case of linseed or rapeseed, fo r that, I  th ink, is 
the more sound view, to 12s. a ton plus 7 per 
cent. B y art. 15 the ton is fo r this purpose 
to be the ton of goods, not as shipped, but the ton 
of goods as delivered. A rt. 16 then takes up a 
new subject of con tract; i t  contemplates the cast

in  which the charterer ships merchandise other 
than the four named articles, and provides what 
is to happen as regards fre igh t in  tha t case. I t  
is upon the next follow ing words of art. 16 tha t 
the whole difficu lty arises. In  my opinion the 
article provides tha t in  th is case there shall be 
paid in  a lump sum fre igh t to be arrived at as 
there mentioned; you have to ascertain what is the 
dead weight capacity of the steamer i f  you load 
her w ith  wheat in  bags. This w ill be measui-ed 
by (a) her cubic capacity, and (b) her buoyancy. 
I t  may be tha t i f  you load w ith wheat to her 
to ta l cubic capacity she would be brought down 
below her marks. I f  so, she must be loaded w ith 
wheat to less than her cubic capacity. On the 
other hand, i f  loaded to her tota l cubic capacity 
w ith wheat she may not be brought down to her 
marks. In  that case, i f  a cargo heavier per cubic 
foot than wheat be shipped she may be brought 
down to her marks. The last clause of art. 16 
provides tha t in  th is last case she is never
theless not to earn more fre igh t than i f  she 
had been loaded w ith wheat and not w ith 
iron. Another purpose fo r these last words 
may be this, that, i f  she be loaded w ith 
a fu ll cargo of wheat, the weight of the 
cargo as delivered w ill by reason of shrinkage 
on the voyage be less than the weight was as 
shipped. B u t fo r the purpose of calculating 
the lump sum fre igh t you are to calculate 
fre igh t only upon the wheat as delivered and 
not upon the wheat as shipped. By following 
these directions i t  w ill be possible to calculate 
a certain sum which art. 16 says is, in  the case 
there dealt with, to be the fre igh t to be paid. 
I t  results tha t in  the case to which art. 16 
relates there is no tonnage rate at all. There 
is a lump sum freight. The appellants then 
contend tha t th is lump sum fre igh t is by cal
culation to be a ttributed to the different subject- 
matters of which the mixed cargo is composed 
so as to arrive at a tonnage rate fo r each of 
them. The answer, I  th ink, is this, tha t as 
between the shipowner and the charterer i t  
cannot be intended tha t art. 16 should involve 
tha t a tonnage rate as distinguished from  a 
lump sum fre igh t is to be evolved by a cal
culation, fo r as between shipowner and charterer 
there is no reason fo r ascertaining what tonnage 
rate is to be attributed to the different subject- 
matters which make up the fu ll cargo. There 
is a lump sum fre ight, and tha t is enough. I f  
the ship be filled ha lf w ith wheat and as to the 
rest w ith  oats a calculated lump sum fre igh t 
is payable, and as between shipowner and 
charterer there is no reason fo r saying tha t oats 
are carried at any tonnage rate. In  other words, 
so fa r as the charter-party is concerned there is 
no tonnage rate fo r oats.

Further, le t me see how the appellants’ con
tention, i f  righ t, would work as matter of com
mercial probability. Suppose tha t 1000 tons 
of wheat are firs t put on board and a b ill of 
lading signed in the present form. A t  that 
moment i t  is not known how the rest of the 
ship may be filled. Suppose the next shipment 
is of oats. As between the shipowner and the 
charterer art. 16 w ill have taken effect, but the 
holder of the b ill of lading of the 1000 tons of wheat 
firs t shipped w ill natura lly want to  know what 
fre igh t as between himself and the shipowner he 
is to bear, w ithout regard to the possibility of
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art. 16 subsequently taking effect so as to 
vary the obligations in  respect of fre igh t as 
between the shipowner and the charterer. These 
are considerations which lead me to the conclu
sion tha t a b ill of lading in  th is form, referring 
to th is charter-party, must by the words “  at the 
rate of fre igh t as per charter-party per ton 
mean some fixed and determinate rate per ton 
which is to be found in  the charter-party, and not 
a rate to be evolved by calculation w ith reference 
to events of which the holder of the b ill of lading 
can necessarily not be informed. The contest is 
thus reduced to th is simple form  : Does the b ill 
of lading by the words “  at the rate of fre igh t as 
per charter-party per ton ”  mean at the rate of 
fre igh t as per charter-party fo r oats per ton as 
ascertained by a calculation to be made under 
art. 16, or does i t  mean “ at the rate of fre igh t as 
per charter-party per ton,”  notwithstanding the 
fact tha t the tonnage rate named in  the charter- 
party is there named not fo r oats, but fo r 
something else ? In  my opinion i t  means the 
la tter. A  subsidiary d ifficulty is this, tha t there 
are two rates named—viz,, 12s. fo r wheat and 
12s. plus 7 per cent, for, say, linseed ; but there 
is no substantial d ifficu lty, I  th ink, in  this. The 
rate named per ton is 12s., and fo r particular 
subject-matters—viz , linseed and rapeseed 7 per 
cent, is to  be added to tha t named rate. The 
tonnage rate in  the charter-party is, I  th ink , 12s., 
and fo r this, and th is only, I  th ink  the holder of 
the b ill of lading is liable. There remains the 
fact tha t the vessel was not fu lly  laden, and tha t 
as between shipowner and charterer there was or 
m ight be dead fre igh t. F irst, there was, I  th ink, 
no dead fre igh t even as between shipowner and 
charterer, fo r in  the event which happened the 
fre igh t was a lump sum fre igh t under art. 16, and 
there is no dead fre ight. Further, i f  th is be not 
so, then s til l as between shipowner and holder of 
the b ill o f lading there is, I  th ink, no lien fo r the 
dead fre ight, i f  any, which was payable as between 
shipowner and charterer. For under art. 31 the 
difference between the to ta l gross chartered 
fre igh t and the b ill o f lading fre igh t ought to 
bave been settled at port of lading before the 
steamer sailed, and, i f  i t  was not so settled, then 
the holder of the b ill o f lading is not liable, upon 
the authority of G ardner v. Trechm ann  (5 Asp. 
Mar. Law Gas. 558 (1881) ; 53 L . T. Rep. 518 ; 
15 Q. B. D iv. 154). For these reasons I  th ink 
tha t the decision of Bray, J . is righ t, and tha t 
this appeal should be dismissed w ith costs.

A p p e a l dismissed.

Solicitors fo r the appellants, B o tte re ll and 
Boche.

Solicitors fo r the respondents, Thom as Cooper 
and Co.

Wednesday, Oct. 27, 1909.
(Before Lord A l v e r s t o n e , 0. J., B u c k l e y  and 

K e n n e d y , L.JJ.)
T h e  E g y p t ia n , (a)

C o llis io n  — Negligence o f  defendants’ servant^ 
causing co llis io n  — N egligence  ̂ o f  p la in t if fs  
se rvan t c o n tr ib u tin g  to loss— L ia b i l i t y  o f  de
fe n d a n ts — M easure o f  damage.

A  m an  in  the em ploy o f  the defendants so n e g li
g e n tly  nav ig a te d  th e ir  vessel th a t a th ir d  vessel^ 
was fo rce d  in to  co llis io n  w ith  the p la in t if fs  
vessel, causing i t  to leah. The leak m ig h t easily  
have been stopped. The m an  in  charge o f  
the defendants’ vessel, whose negligence had  
caused the co llis io n , was also em ployed by the 
p la in t if fs  as a w a tchm an  to tend th e ir  vessel. 
A fte r  m oo ring  the defendants’ vessel he w ent on 
to the p la in t i f fs ’ vessel an d  resumed h is d u ty  as 
th e ir  w a tch m a n , bu t though he was on the vessel 
f o r  a g rea t p a r t  o f  the tim e  before she sank, he 
never discovered a n y th in g  was w rong w ith  her 
u n t i l  about one and  a h a lf  hours before she 
sank. I n  an a c tio n  f o r  damage in  the A d m ira lty  
C o u rt, B a rg ra ve  Beane, J. held th a t the defen
dants were lia b le  f o r  the s in k in g  o f  the vessel, as 
the in i t ia l  negligence w h ich  caused the loss 
was the negligence o f  a servan t o f  the defen
dan ts . The defendants appealed to the C o u rt 
o f A ppea l.

H e ld  (reve rs ing  B a rg ra ve  Beane, J ) ,  th a t the 
w atchm an  on the p la in t i f fs ’ vessel was neg ligent 
in  n o t d iscovering  th a t the vessel was m ak ing  
w ate r, a n d  th a t i f  the d iscovery had been made 
the leak cou ld  eas ily  have been s topped ; the 
negligence o f the w a tchm an  was negligence w h ich  
co n trib u te d  to the s in k in g  o f  the vessel, and the 
p la in t if fs  cou ld  n o t recover the damage caused 
by the s in k in g  o f the vessel.

A p p e a l  by the owners of the steam traw ler 
E g y p t ia n  from  a decision of Bargrave Deane, J ., 
by which he held them liable fo r the damage 
occasioned by the sinking of the steam trawler 
Nelson.

The case made by the owners of the Nelson  in  
the court below was tha t at about 3 p.m. on the 
7th Nov. 1908 the Nelson, a steam traw ler of
1.34 tons gross and fo rty -fou r tons net register, 
was ly ing  moored in  No. 1 Fish Dock at 
Grimsby, w ith  her head at rig h t angles w ith 
Campbell’s Je tty  on the east side of the dock. 
There was a water-boat named the A qua  ly ing  
close under the starboard quarter of the Nelson. 
The wind was south-east, a lig h t breeze; the 
weather was fine and clear, and the tide was flood 
of no force in  the dock.

The Nelson  was coaled and iced ready to 
proceed to sea on a fishing voyage. There was 
no one on board the Nelson  at the time. In  these 
circumstances the E g y p tia n  entered the No. 1 
Fish Dock, and was so negligently navigated or 
managed tha t w ith her stem she struck the port 
quarter of the A qua, forcing the forward part of 
the A qua  against the starboard quarter of the 
Nelson  under her counter, and doing damage to 
the Nelson  in  consequence of which she after
wards sank.

The owners of the Nelson  charged those on the 
E g y p tia n  w ith not keeping a good look-out; w ith 
fa iling  to keep clear of the A q u a  and the Nelson ;

(a) Reported by L. F. 0 . Da b b y , Esq., Barrister-at-Law.



324 MARITIME LAW OASES.

Ct . of  A p p .] T h e  E g y p t ia n . [C t . of  A p p .

and w ith fa iling  to slacken the ir speed or stop or 
reverse. The man in  charge of the E g y p tia n  was 
employed by the pla intiffs as workman to tend 
the Nelson, and, a fter the collision, went on board 
the Nelson, but failed to discover tha t she was 
sinking.

The owners of the E g y p tia n  admitted lia b ility  
fo r the damage occasioned to the Nelson  by 
contact w ith the A qua , but denied tha t the Nelson  
sank in  consequence of such contact. They 
alleged tha t the p la in tiffs  could, by the exercise 
of reasonable sk ill and care, have avoided the 
sinking, and alleged tha t the p la in tiffs  were 
negligent in  having no one on board the Nelson  
and in  keeping no proper watch on her, and in 
taking no measures at a ll to prevent any conse
quential loss.

The action was tried before Bargrave Deane, J. 
and E lder Brethren on the 28th and 29th June 
1909, and on the 29th June the follow ing judg 
ment was delivered:—

B a r g r a v e  D e a n e , J.—This is a peculiar case, 
because the whole question centres in  the position 
tha t an individual occupied—namely, a man called 
W illiam  Barron. Barron in  th is case has two 
entities. He]is an entity  as servant of the plaintiffs, 
and an entity  as servant of the defendants, and 
the defendants admit tha t they are responsible 
fo r his negligence in  the matter of this collision ; 
they have pleaded i t  and they cannot be heard to 
say tha t he was not their servant at tha t time. For 
th is purpose I  w ill call him Barron the Egyptian, 
and I  am satisfied that, Barron the Egyptian at 
the time of the collision knew tha t he had driven 
the A qua, the water-boat, against the starboard 
quarter or counter of the Nelson, and be went on 
to the A qua  to see what damage had been done 
to the Nelson, a,nd in my opinion he was gu ilty  of 
considerable negligence at tha t time in not 
thoroughly investigating the damage he had done 
(if any) to the Nelson. Having satisfied himself, 
apparently, tha t he had done no damage to the 
Nelson, he imparted tha t piece of inform ation to 
Barron the Nelson, and Barron the Nelson was 
perfectly satisfied w ith the inform ation given to 
him  by Barron the Egyptian, tha t no damage 
had been done to the Nelson, and Barron the 
Nelson was quite content in  his own mind tha t 
a ll was well. Now, we have got to look at what 
happened. The plate w ith the lug in  it, which 
had been fastened from  inside on the starboard 
quarter of the Nelson  by the force of the collision 
ot the E g y p tia n  w ith the A qua, had been driven 
r ig h t in to the hu ll of the Nelson. I t  had 
sheared off the bolts by which the plate was 
fastened to the hu ll and the plate w ith the lug 
had fallen down in  between the skin of the ship 
and the lin ing  of the cabin. That le ft four holes 
where the bolts had gone into the plating and 
also a large centre hole where the lug had gone 
through. We are to ld  tha t owing to the draught 
of this vessel at the time the result would be that 
one of the holes le ft by one of the bolts would 
get the lip  of the water in  the dock, and so a very 
small amount of water would begin to get into 
th is vessel’s hold. I  am to ld  by the E lder 
Brethren tha t i f  th is accident had been dis
covered by Barron the Egyptian at the time that 
he ought to have investigated i t  and discovered 
t, the hole could have been stopped up by him 
w ith  perfect ease at the time and nothing would 
have happened. He did not look, and he did not

discover it, and the result was that th is water 
went slowly in to  the vessel u n til she had sunk deep 
enough fo r the bigger hole to be submerged, and 
she would then rapidly take in  water and fill. 
Now, le t us look at the evidence of Barron. He 
says tha t the collision happened somewhere about 
a quarter and half-past three in  the afternoon, tha t 
he boarded the Nelson  off the A qua, and though 
he did not look round her counter before boarding 
her, he did so after he got on board. I t  stands to 
reason that he would not see, looking over her 
quarter, what had happened beneath the counter. 
He says, “ I  saw no signs of damage. Then I  
boarded the foreign trawler which was alongside 
the Nelson. I  could see no damage from her. 
The whole th ing  took no more than half an hour.
I  then boarded the Nelson, I  went into her cabin, 
I  mended the fire, I  could see no sign of damage 
in  the cahin. I  then boarded the A qua  again. 
We watered the E g y p tia n , and I  was satisfied 
then tha t there was no real damage. The Aqua  
left, and a ligh te r came to coal the E g y p tia n .”  
Apparently after tha t he boarded the Nelson  
again. He said I  went down into the engine 
room of the Nelson  to tr im  the lamp, at a quarter 
to six I  went to look fo r the Weelsby. Barron 
was a watchman engaged by the p la in tiff com
pany to look after both their vessels, the Weelsby 
and the Nelson, and as the Weelsby was ly ing  on 
the opposite sid9 of the dock, he would have to 
go round along the dock and over the bridge to 
get to where the Weelsby was ly ing. He says: 
“  I  went to  her, I  locked her up, and I  returned 
to the Nelson  at a quarter past six.”  And there 
he was doing his duties, apparently perfectly 
satisfied tha t nothing had happened, up to a 
quarter past six, away from  the Nelson. “  I  then 
lay down in  the Nelson  on the locker t i l l  8.20 p.m. 
I  had no idea then tha t she was making any 
water.”  I  am of opinion that he would probably 
not hear the water ju s t running down the side of 
the skin of th is vessel, running down, as i t  was, 
at that time through the one rive t hole which had 
been exposed to the lip  of the water in  the dock. 
“  I  then locked up the cabin. In  the course of 
the n igh t I  made five trips to the Weelsby. I  was 
only on the deck of the N elson  during the n ight, 
and not below, I  firs t thought something was 
wrong about 2.30 a.m. on the Sunday. When I  
came back to her I  used to board her over her 
bows, but then I  found tha t her bows were up, 
and I  had to board her by firs t going on board 
the G riffen . I  then found on her after-deck a 
pool of water 3ft. in  breadth and6in. deep.”  Now. 
he says tha t that satisfied him fo r the firs t time 
tha t there was something wrong w ith th is vessel. 
He says he went off a t once to his superintendent 
engineer’s house, a mile away, he tried to rouse 
him but failed, he came back and went to the 
Nelson. He then looked out fo r another super
intendent, Mr. Baxter, and then he went some
where else and so on. He seems to have spent 
his time try ing  to find somebody. I  do not 
accept defendant’s counsel’s suggestion tha t th is 
is a ll an invention. The man has sworn to it, 
and there is no evidence to the contrary, except 
the evidence of persons who did not happen to 
see him. W ell, you may call a heap of people from 
amongst them who m ight have said tha t they did 
not see him, although they were about from  time 
to time. I  am unable to say tha t he was gu ilty  of 
negligence after the time when he discovered that
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this boat was sinking. He says the vessel sank at 
four o’clock, or shortly after, and tha t he did a ll 
he could. Ia m  advised tha t there was practi- 
callv nothing which could be done in  the shoi t 
time then available. From  2.30 to 4 o clock is 
the only time during which I  am able to put my 
hand upon Barron on the Nelson  w ith a view to 
saying he was gu ilty  of negligence, and I  do not 
find tha t he was. Now I  come back to the 
original view, which I  s till hold—namely, that 
when you have got one man to deal w ith  in  a dual 
capacity, and you find tha t the in it ia l negligence 
was done by him when he was the servant ot the 
defendants, and that tha t negligence pervaded 
the whole of the rest of his conduct, then I  
a ttribute the negligence which caused the vessel 
to sink to negligence which happened at the 
time he was in  the defendants’ service. There
fore, in  my opinion, the p la intiffs are entitled to 
recover not only the damage occasioned by the 
actual collision, but also the damage occasioned 
by th is vessel sinking in  the dock, and the neces
sary expenses which follow from  that.

On the 5th Ju ly  1909 the defendants delivered 
a notice of appeal from the judgment of Bargrave 
Deane, J. by which they sought to get the judg
ment reversed or varied in  so fa r as i t  held them 
liable fo r the loss caused by the foundering of 
the Nelson, and tha t i t  m ight be held tha,t the 
damage consequent on the foundering of the 
Nelson  was caused solely by the fa u lt ot the 
watchman in  charge of the Nelson.

The appeal was heard on the 27th Oct. 1909.
B a tte n , K .C . and A . D . Bateson  fo r the appel

lants the owners of the E g y p tia n .— T h e  owners ot 
the E q y p tia n  employed W illiam  Barron, who was 
also employed by the owners of the Nelson, as a 
watchman to watch the Nelson. Barron after 
mooring the E g y p tia n  returned to the Nelson. 
The sinking of the Nelson  was not the 
reasonable consequence of the collision, but 
was due to the negligence of Barron The 
collision took place at 3 p.m., but although 
he was on the Nelson  shortly after tha t he did not 
discover tha t anything was wrong u n til 2.30 a.m 
on the next day, eleven hours after the collision. 
P u tting  aside the negligence of which he was 
gu ilty  when examining the vessels just after the 
collision, the facts show tha t he was negligent 
after he returned to the Nelson. I t  is sugges e 
tha t he could not have been on the Nelson a t a ll 
during the night, or he must have found out 
something was amiss. Further when he did find 
out something was wrong instead of applying o 
the harbour master fo r help he went to various 
houses and got no help. [Lo rd  A l v e e s t o n e , O. . 
—We must assume tha t different men were on the 
different ships. P r im a  fa c ie , the owners ot t  e 
E g y p tia n  are liable, but i f  there ought to have 
been a watchman on board the Nelson, the 
question is whether there was such contributory 
negligence on the part of the Nelson s watchman 
as to disentitle the owners of tha t vessel from ie- 
covering the damage.] Anyone who was on board 
the Nelson  ought to have noticed the stern being 
slowly depressed, and the bows being gradually 
raised, and they could then have gone and pumped 
the water out, and stopped the hole. Barron was 
not the defendants’ servant, he owed no duty to 
them after he had moored the E g y p tia n . I f  he

owed a common duty to both owners then neither 
can recover from  the other. [Lo rd  A lv e e s t o n e , 
0  J.—Is there any evidence tha t a watchman on 
the Nelson  ought to have discovered the damage PJ 
Yes, and the judge has found tha t at the time the 
hole ought to have been discovered i t  could have 
been easily stopped up. I f  reasonable sk ill and 
care had been used by the p la in tiff s watchman, 
this vessel would not have sunk.

L a in g , K.C. and B.. H . B a llo ch  fo r the respon
dents the owners of the Nelson. There is no 
duty on the respondents to have a skilled mariner 
on board as a watchman when the ir vessel is 
moored in  dock. [Lo rd  A l v e e s t o n e , C.J.— 
That may be; but can you say tha t any ordinary 
watchman on board the Nelson  ought not to have 
found out th is damage i f  he had notice tnat there 
had been a collision ?] To answer tha t question 
the circumstances which surround the accident 
must be looked at. The collision happened on a 
November afternoon w ith darkness rapidly ap
proaching ; there was very lit tle  chance of finding 
any hole of this size, and i t  was in  a very 
d ifficu lt position fo r anyone to see i t  under the 
counter. I f  Barron had gone on to the A qua, he 
m ight from the deck of tha t vessel have seen this 
hole, but i t  is extremely unlikely. The collision 
was not of a character to make anyone suspect 
damage, the other vessels only had a lit t le  paint 
scraped off them. When Barron was making the 
examination, he was doing i t  on behalf of the 
owners of the E g y p tia n , and i t  was therefore the 
negligence of the appellants’ servant which 
caused the loss of the vessel. P r im a  fam e, the 
appellants are responsible, and i t  is tor 
them to satisfy the court tha t the owners 
of the Nelson  could have prevented the sink
ing of the vessel. The evidence leaves this 
matter in  doubt, so they ought not to succeed.

Lord  A lv e e s t o n e , O.J.—This case is a very 
peculiar one so fa r as the facts are concerned, 
because there was, as Bargrave Deane, J. pointed 
out in  his judgment, th is one single servant, 
whose duties shifted at a certain time when he 
ceased to be an agent of the defendants, the 
owners of the E g y p tia n , as fa r as discharging any 
duty to them was concerned, and returned to his 
duty as a servant of the plaintiffs. In  our 
opinion, there is no question of navigation m this 
case re a lly ; i t  is a question fo r us on the one 
point. We th ink the watchman, knowing there 
had been a collision, and knowing there had been 
this k ind of a smash, ought, by going on the Aqua, 
to  have found the in ju ry  to the Nelson. I  cannot 
take the view tha t at three o’clock on the 7th Nov. 
i t  can be said tha t any darkness or difficulty in  
the time or circumstances prevented the watch
man from doing his duty, and i t  seems to me that 
the learned judge, w ith great deference to him, 
has pu t the wrong question to himself. He 
seems to have thought tha t there was negligence 
on the part of the watchman after he resumed 
his duty as a servant of the p laintiffs, and 
tha t arose, as he himself described it, from the 
original negligence which he had been gu ilty  of 
when a servant of the defendants. There is this 
passage in  his judgm ent: “ When you have got 
one man to deal w ith in  a dual capacity, and 
you find tha t the in it ia l negligence was done by 
him when he was in  the service of the defendants, 
and that tha t negligence pervaded the whole of
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the rest of his conduct, then I  a ttribute the negli
gence which caused this vessel to  sink to negli
gence which happened at a time when he was in 
the defendants’ service, and not after.”  W ith  
very great deference, I  th ink  the learned judge has 
argued wrongly, because tha t statement assumes 
tha t the contributory negligence of the man, 
as a watchman, is negligence fo r which the 
pla intiffs are not in  any way responsible, 
and tha t the responsibility must be borne 
by the defendants, because he had also been g u ilty  
of negligence at the time when he was in  their 
service.

I  th ink  the real question is, Could the damage 
beyond tha t actually caused by the collision 
have been avoided by reasonable care on the 
part of those fo r whom the p la intiffs are 
responsible ? I  th ink  tha t w ill be found to be 
la id down over and over again. I t  is assumed 
tha t the sinking of the vessel was caused by 
water coming into the sh ip ; i t  is a question of 
who is responsible fo r tha t sinking. Looking at 
the findings of fact in  th is case, I  cannot come 
to the conclusion tha t the judge has r ig h tly  
appreciated the legal position of the parties. 
In  any event, i t  seems to me tha t the learned 
judge ought to have considered the question 
on a broader basis. From four o’clock in  the 
afternoon after the collision to two o’clock 
next morning, knowing tha t the collision had 
taken place, had the watchman been able to 
discover the condition of the vessel and taken 
reasonable care th is damage to the vessel, which 
allowed her to sink, m ight have been stopped 
at once. For these reasons, I  th ink  the learned 
judge has not evolved the real question. We 
are obliged to answer i t  ourselves. I  do not 
th ink tha t the negligence of which Barron 
had been guilty, while he was a servant of the 
defendants, relieved him from  the consequences 
of his conduct as p la in tiffs ’ servant, so as to make 
the defendants responsible fo r what his negligence 
did. I  come to the conclusion tha t Barron, as 
the pla intiffs ’ agent, by exercising reasonable 
care would have discovered the condition of the 
sh ip ; and tha t the fu rther damage was due to 
the p la in tiffs ’ agent not taking reasonable steps 
to ensure the safety of the vessel after she sus
tained the damage fo r which the defendants 
admit responsibility. I  th ink  the appeal must 
be allowed.

B u c k l e y , L .J .—I  agree. When Barron re
turned on board the Nelson  after the performance 
of Lis duty to the defendants he was aware she 
had sustained a severe blow. I  say bo as a result 
o f the evidence. The wound was to a large extent 
above the water-line, one of the bolt heads was 
below, bu t the main wound was visible and above 
the water-line. When Barron returned on board 
the Nelson  i t  seems to me tha t i t  was his duty to 
ascertain whether or not there was a serious 
in ju ry . A ll  he did was to look from the deck of 
the ship from a point at which the wound was not 
visible, and tha t satisfied him tha t the ship had 
not received a severe wound. There were means 
—he could readily have ascertained the damage 
by getting on to the water-boat and looking fo r 
himself. In  point of fact he had been there in  
the employment of the E g y p tia n , and he had not 
seen it. He ought to  have seen i t  then. A fte r he 
had resumed his duty on the Nelson  i t  was his 
duty to  ascertain that. I  suppose he did not

[Ct. o f  App.

because he had already been in tha t position, and 
negligently failed to do so. The watchman of the 
Nelson  did not take steps to ascertain that, and 
certainly i t  was his duty to stand by the ship and 
w ait and see. He did neither. He neither went 
to look nor to stand by and see, and I  th ink  that 
is the negligence which caused the sinking of 
the ship.

K e n n e d y , L .J .—I  am of the same opinion, 
and I  only want to add one thing, and to try  to 
test the argument put by counsel fo r the respon
dents. I  nut the matter in  this form. Suppose 
tha t the p la in tiffs had sued th is man Barron fo r 
negligence in  his duty as watchman in allowing 
th is vessel to sink, what answer would have been 
afforded by the fact tha t he had been employed 
by the E g y p tia n  ? I t  seems to me tha t he could 
not possibly have put in  any defence, on any 
ground, relating to his employment by the 
E g y p tia n . I t  would have been no answer to say 
“  I  was the servant of the E g y p t ia n  and I  saw 
the damage done and thought there was no 
harm.”  I t  would have been no defence, and no 
excuse fo r his non-performance of duty as 
watchman, tha t he had thought, when navigating 
the E g y p tia n , tha t no in ju ry  was done. Then i t  
would have come back to the question : “  D id  you, 
as our servant, as watchman, use reasonable care 
to discover the damage and prevent the sinking 
of the vessel ? ”  And i t  seems to me that 
directly you put the m atter in  tha t form  the 
p la in tiffs ’ case fails and they must be content to 
recover the damage directly caused by the 
collision. The appeal w ill be allowed.

Solicitors fo r the appellants, Deacon and Co., 
agents fo r O range  and W in tr in g h a m , Great 
Grimsby.

Solicitors fo r the respondents, Woodhouse and 
D avidson.

Wednesday, Oct. 27, 1909.
(Before Lord  A l v e r s t o n e , C.J., V a u g h a n  

W il l ia m s  and B u c k l e y , L.JJ., and Nautical 
Assessors.)

T h e  F r a n k f o r t , (a)
C o llis io n — N a v ig a t io n  o f  Goole Reach, r iv e r  Ouse 

— Causes c o n tr ib u tin g  to the co llis io n — B o th  
to blame— W histle  s igna ls—B y-law s f o r  the 
N a v ig a tio n  o f  the R iv e r  Ouse 1886, arts . 15, 16, 
18, 19, 27, 28, and  1908 A d d it io n a l B y-law s, 
a rt. 1— C o llis io n  R egu la tions  1897, a rts  28, 30. 

A  steamship was proceeding up Goole Reach a t an  
im p ro p e r ra te  o f speed, hav ing  im p ro p e rly  
neglected to tu rn  and  dredge up  stern  f i r s t  on 
the flo o d  tide . A  dow n-com ing vessel, hav ing  
ported and  b low n a short b last, la te r s tarboarded  
and  co llided  w ith  the up-com ing vessel.

H e ld , th a t the up -com ing  vessel by proceeding up  
r iv e r  as she d id  ham pered and  im peded the 
n a v ig a tio n  o f  the dow n-com ing vessel, and  th a t 
in  the circumstances both vessels were to blame 
f o r  the co llis ion .

A p p e a l  by the owners of the steamship F ra n k -  
f o r t  from a decision of S ir John Bigham, 
President, by which he held the steamships 
F ra n k fo r t  and T horn ley  both to blame fo r a

(a) Reported by L . F. C. Da r by , Esq., Barrister-at-Law
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collision which took place in  Goole Reach, river 
Ouse, on the 21st March 1909.

There was a cross-appeal by the owners ot the 
T h o rn le y  by which they sought to get the F r a n k 

f o r t  held alone to blame.
The case made by the appellants, the owners 

of the F r a n k fo r t , who were the defendants and 
counter-claimants in  the court below, was tha t 
shortly before 6 p.m. on the 21st March 1908 
the F r a n k fo r t , a screw steamship 240ft. in  length, 
of 1155 tons gross and 731 tons net register, was 
in  Goole Reach of the river Ouse, on the west 
side of the channel, in  the course of a voyage from 
Goole to Antwerp w ith  general goods, manned 
by a crew of nineteen hands a ll told. There was 
no wind, the weather was fine and clear, and the 
tide last quarter flood of the force of about five 
knots. The F r a n k fo r t was on a down-river course, 
about abreast of the Ouse Lock, making about 
six to seven knots through the water, and a good 
look-out was being kept on board of her. In  
these circumstances those on board the 
F r a n k fo r t saw about three-quarters of a mile 
away and bearing slightly on the port bow 
the T h o rn le y  coming up the west side of the 
reach. The F r a n k fo r t gave one short blast, to 
which the T h o rn le y  replied w ith one short blast, 
and the engines of the F r a n k jo r t  were reduced to 
slow. Later the F r a n k fo r t gave another short 
blast, to which the T h o rn le y  replied w ith one 
short blast. The T h o rn le y  s till continued to 
come up at excessive speed on the western side ot 
the river, and when she approached so as to 
cause risk of collision the engines of the F r a n k fo r t  
were put fu ll speed astern. Immediately after, 
her engines and helm were manoeuvred to prevent 
contact with the west wall, and then her engines 
were put fu l l  speed astern again. The T h o rn le y ,  
however, coming on nt great speed, s till on the 
western side of the river, instead of avoiding the 
F r a n k fo r t as she could and ought to have done, 
angling w ith her head to the northward, struck 
the b luff of the port bow of the F r a n k fo r t a 
heavy blow with her port side, doing damage. She 
then collided w ith the V ictoria  Promenade.

Those on the F r a n k fo r t charged those on the 
T h o rn le y  with not keeping a good look-out; w ith 
neglecting to keep to her own starboard side of 
the channel; w ith proceeding at an excessive 
speed; w ith fa iling  to ease, stop, or reverse her 
engines ; w ith fa iling  to le t go her anchor or take 
any measures to keep clear of the F r a n k f o r t ; and 
w ith neglecting to swing head to tide and get 
under proper control.

The case made by the respondents and cross- 
appellants, the owners of the T h o rn le y , the 
pla intiffs in  the court below, was tha t shortly 
before 6 p. m. on the 21st March the T h o rn le y , a 
steel screw steamship of 1327 tons gross and 683 
tons net register, manned by a crew of seventeen 
hands a ll told, was in  Goole Reach, in  charge of 
a duly licensed p ilot, in  the course of a voyage 
from  Hartlepool to Goole in water ballast. There 
were a number of vessels anchored on the east side 
of the channel throughout the reach, and several 
vessels outward bound were following each other 
down on the west side, which made i t  imprac
ticable fo r the T h o rn le y  to swing and drop up 
stern first. She accordingly proceeded up, 
keeping close to the vessels on the east side, 
and making about three knots through the 
water. A  good look-out was being kept on

board of her. In  these circumstances, when the 
T h o rn le y  was approaching the D utch river, the 
F ra n k fo r t was observed ly ing  at the V ictoria  Pier, 
bearing a lit t le  on the starboard bow and distant 
about half a mile. The T h o rn le y  continued on, 
and as she passed the Dutch river the engines 
were pu t fu l l  speed ahead fo r a few turns, under 
a hard-a-port helm, to counteract the m- 
draught, and were then slowed again, and just 
afterwards the F r a n k fo r t , which was then bearing 
on the port bow, was observed to be canting away 
from the V ictoria  Pier as i f  w ith the intention 
of proceeding down river. A  long, warning blast 
was sounded on the whistle of the T h o rn le y , to 
which tbe F r a n k fo r t replied w ith  one short blast, 
and continued to oome ahead. The T h o rn le y  
blew one short blast and her helm was ported a 
little , and she continued on, keeping as close as 
possible to the vessels anchored on the east side 
of the channel. The F r a n k fo r t continued to come 
ahead, and when a short distance off she took a 
sheer to port, causing danger of collision w ith 
the port side of the T h o rn le y . The engines 
of the T h o rn le y  were at once put fu l l  speed ahead, 
and her helm was starboarded to try  and throw 
her quarter clear, but the F r a n k fo r t came on, and 
w ith her port bow struck the port side of the 
T h o rn le y , abreast of Ho. 3 hatch, a heavy blow, 
doing damage. The force of the collision threw 
the T h o rn le y ’a head to port, and she headed 
stra ight fo r a vessel ly ing  at the V ictoria  * ]er. 
Her anchor was at once dropped to avoid 
colliding w ith this vessel, and her engines were 
pu t fu ll speed astern. The anchor dragged a 
little , and the ship swuDg round and w ith her 
stern struck the piles of the V icto ria  Promenade, 
damaging her stern frame and breaking alt the 
blades of her propeller.

Those on the T h o rn le y  charged those on the 
F r a n k fo r t w ith not keeping a good look ou t; w ith 
coming away from the pier at an improper time, 
and neglecting to wait u n til the T h o rn le y  had 
passed; w ith improperly starboarding; w ith 
neglecting to stop or reverse their engines ; w ith 
neglecting to le t go the ir anchor; and wi 
neglecting to give way to the T h o rn le y , which was 
going w ith the tide.

The case was heard before the President on the 
21st, 22nd, and 24th May, and the following 
judgment, by which he held both vessels to blame, 
was delivered on the 28th May :

The P r e s i d e n t .—This action arises out of a 
collision between the steamship T h o rn le y  and the 
steamship F r a n k fo r t in  Goole Reach of the river 
Ouse, about, 6 p.m. on the 21st March last. The 
wind at the time was northerly, the weather was 
fine and clear, and the tide was last quarter flood, 
running five to six knots. The place of the 
collision was the upper part of the reach. The 
T h o rn le y  was bound from Hartlepool to Goole. 
She was in  ballast, and she entered the Goole 
Reach at a lit t le  before 6 p.m. on the day in  
question, intending to wait there u n til she got 
her stem in  dock. Now, in  rounding the point, 
or Ness, i t  is the practice to turn, then to drop 
anchor, and to dredge [up stern firs t u n til the 
vessel comes to an anchor, and there to await 
her stem. This course the T h o rn le y  did not 
follow, though i t  is admitted to be the proper 
and seamanlike th ing  to do. I t  is said tha t she 
could not on this occasion follow the invariable
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practice because tbe river was already fu ll of 
cra ft and there was no room ; but I  am quite 
satisfied tha t th is was not so. In  particular, i t  is 
said that a ship called the Spen was swinging at 
the tim e the T horn ley  entered the reach, and 
was so low down the reach as to leave no space 
fo r the T h o rn le y  to turn. B u t the evidence from 
the Spen itself and from the Calder, a vessel 
which entered the reach immediately after the 
T horn ley , is inconsistent w ith this contention, 
and is, in  my opinion, to be relied on. This 
evidence shows that the Spen  had finished swing
ing and was rid ing at anchor fu rther up the 
reach—namely, opposite the green lig h t—leaving 
plenty of room for the T ho rn ley  to tu rn  and 
come to an anchor in  the ordinary way. 
W hy the T horn ley  proceeded past the Spen and 
up the reach as she did I  do not know. She may 
have thought tha t by so doing she would get an 
advantage over the other ships waiting to enter 
the dock. I t  is not, however, necessary to specu
late as to this. I t  is sufficient to say tha t she 
improperly steamed up the reach at a speed of 
eight knots or more, when she ought to have 
come to an anchor. Steaming up in  this way 
brought her opposite the Dutch river, where the 
navigation becomes more difficult. I  leave her 
there fo r a moment, and tu rn  to the F ra n k fo rt.  
This vessel was coming out of the Y ictoria  Lock 
stern first, preparatory to going to sea. She 
came in  th is way alongside the Y icto ria  Pier, 
thus clearing the dock walls. She then steamed 
ahead on her course down the reach. I t  was jus t 
at this time tha t the two vessels sighted each 
other. I  do not th ink  that the look-out on the 
F ra n k fo r t  was negligent, or tha t the Thorn ley  
could have been seen sooner than she was. The 
crowded state of the river prevented it. B u t I  
do th ink tha t the master of the F ra n k fo r t  became 
confused and lost his head when the unexpected 
T ho rn ley  came in  view, w ith the result that, 
having given a port-helm signal, he starboarded 
his helm, causing his port bow to strike the port 
side of the T horn ley . I  blame both the vessels 
The T ho rn ley  ought not to have been where she 
was at all. She was improperly coming up the 
reach at a considerable speed, in  circumstances 
in  which i t  was difficult, i f  not impossible, to see 
her u n til she was close up to the point of collision. 
On the other hand, the F ra n k fo r t  was carelessly 
navigated at the last moment. I  th ink  that both 
causes contributed to the accident, and that, as 
both were negligent, I  must hold both ships to 
blame.

On the 19th Ju ly the owners of the F ra n k fo r t  
served a notice of appeal from so much of the 
above judgment as decided tha t the F ra n k fo r t  
was partly  to blame fo r the collision, and sought 
to obtain an order tha t the Thorn ley  was alone to 
blame fo r the collision.

On the 28th Ju ly the owners of the T horn ley  
served a notice of appeal from  so much of the 
above judgment as decided that the T horn ley  was 
partly to blame fo r the collision, and sought to 
obtain an order tha t the F ra n k fo r t  was alone to 
blame fo r the collision.

The appeal was heard before the Oourt of 
Appeal on the 27th Oct. 1909.

The following By-laws of the R iver Ouse 
1886 and 1908 and Collision Regulations 1897 
were referred to during the hearing of the 
appeal.

By-laws made under the Ouse (Lower) Im 
provement A ct 1884 (47 & 48 V ie t. c. clxi.).

15. E ve ry  vessel w h ile  under weigh . . . sha ll
du ring  the daytim e have one person, and du ring  the 
n ig h t tim e, o r in  tim e  o f fog  o r snow, one o r more 
persons p roperly  qualified, stationed a t the  bow as a 
look-ou t, and to  g ive notice in  due tim e  o f any obstruc
tio n  or danger.

16. E ve ry  vessel when under weigh sha ll when p ro 
ceeding seaward o r down the r iv e r  be kep t to  the south 
of m id-channel, when the d ire c tion  o f such channel is 
east and west, and on the western side thereo f when 
such channel is  n o rth  and south, and when proceeding 
inw ard  from  sea or up the  r iv e r  to  the n o rth  of m id- 
eharu el, when the d ire c tion  o f such ohannel is east and 
west, and on the eastern side the reo f when the channel 
is no rth  and south, and so th a t in  e ither case such 
vessel sha ll w ith  a p o rt he lm  alw ays be, and be kept, 
clear of any vessel proceeding in  the opposite d irection. 
W hen vessels proceeding in  opposite d irections approach 
each other, they sha ll a t a proper distance p u t th e ir 
helms to  po rt, and when w ith in  150 yards steamships 
sha ll ease th e ir engines su ffic ie n tly  to  pass in  safe ty ; 
vessels going against the tid e  in  a ll cases g iv ing  
way, where practicable , to  vessels going w ith  the tide, 
so as to  a fford  a ll possible fa c il ity  fo r  passing each 
other.

18. A l l  vessels under weigh re q u irin g  to  pass over a 
p a rt o f the ohannel o f the r iv e r w h ich  is  n o t w ith in  
th a t h a lf reserved fo r th e ir nav iga tion  fo r  the  purpose 
o f proceeding to  o r fro m  land ings, m oorings, or other 
plaoes, m ust take upon themselves the re spons ib ility  o f 
doing so in  safe ty w ith  re ference to  passing tra ffic  ; 
and any vessel con tinu ing  its  na v ig a tion  a fte r reaching 
such land ing, m ooring, or o ther place, m ust again pro
ceed to  the  side of the r iv e r specified as the proper Bide 
fo r its  navigation , so soon as p racticab le , and take upon 
its e lf the re spons ib ility  o f doing so in  safe ty w ith  
respect to  tbe passing tra ffic .

19. E ve ry  vessel n a v ig a ting  the r iv e r sha ll be n a v i
gated w ith  care and cau tion and a t a speed and in  a 
manner w h ich  sha ll n o t invo lve  r is k  o f co llis ion  by 
causing a swell, o r endanger the  safety o f o ther vessels or 
oause damage thereto , o r to  the  banks o f the rive r. 
Special care and caution sha ll be used in  nav iga ting  
such vessel where there is much tra ffic , and when 
passing vessels employed in  dredging, o r removing 
sunken vessels or other obstructions. Tf t.he safe ty of 
any vessel o r moorings is endangered or damage is 
caused thereto , or to  the banks o f the r ive r, by  a passing 
steam vessel, the  onus sha ll lie  upon the master or 
owner o f such vessel to  show th a t she was navigated 
w ith  care and caution, and a t such a speed and in  such 
a m anner as directed by these by-laws.

27. E ve ry  vessel m ust bo p roperly  navigated in  or 
moored clear o f the navigable channel of the  r ive r, and 
no t a llowed to  d r if t  o therw ise than  under con tro l, o r to  
d r if t  a th w a rt or abreast. Vessels proceeding to  any 
dock, and a rr iv in g  o ff the entrance o f such dock before 
the Bignal fo r adm ission is hoisted, m ust keep on the 
east side o f the navigable  channel, and ou t o f the fa ir 
way o f the r iv e r or dock tra ffic , u n t il the s igna l is 
hoisted fo r th e ir reception.

28. E very  vessel when nav iga ting  the r iv e r  sha ll have 
its  anchor and cha in  ready to  be le t go, in  the  event of 
any emergency re q u irin g  th e ir  use fo r  the safety o f such 
vessel or o f any o ther vessel.

Additional By-laws 1908 :
1. W hen a steam vessel is commencing to  tu rn  round or 

fo r  any reason is no t under command, and cannot get out 
o f the  way o f an approaching vessel, she sha ll s ign ify  
the  same by fo u r sho rt b lasts o f the steam w h is tle  in  
ra p id  succession, and i t  sha ll thereupon be the d u ty  o f 
the  approaching vessel to  keep ou t o f the way o f the 
steam vessel so s itua ted, b u t the vessel no t under
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command shall, as speedily as possible, get fore and a ft 
the  r iv e r  head to  tide , and under command.

Collision Regulations 1897:
28. W hen vessels are in  s igh t o f one another, a 

steam vessel under w ay, in  ta k in g  any oourse authorised 
or requ ired  b y  these ru les, sha ll ind ica te  th a t course by 
the  fo llow in g  signals on her w h is tle , o r siren, v iz . : T w o  
short b lasts to  mean, “  I  am d ire c tin g  m y course to  
p o rt.”

30. N o th in g  in  these ru les sha ll in te rfe re  w ith  the 
operation o f a special ru le , du ly  made by loca l au tho
r i ty ,  re la tive  to  the nav iga tion  o f any ha rbour, r ive r, or 
in land  w ater.

A s p in a ll, K.C. and J. B . A s p in a ll fo r the 
appellants, the owners of the F ra n k fo r t—The 
practice fo r vessels leaving the docks on the flood 
tide is to come out of the docks in to the river stern 
first, and, after getting head to tide, to proceed 
down river, keeping to the ir starboard-hand side 
of the stream. ‘Vessels coming up the river on 
the flood tide should drop the ir anchor, and, after 
getting head to tide, drop up the river stern first, 
keeping to the ir starboard-hand side of the river. 
The T ho rn ley  is alone to blame fo r the collision, 
fo r not following th is practice, which the 
President finds was the invariable practice, and 
she is also to blame fo r proceeding at an excessive 
speed. Her speed over the ground was at least 
eight knots, fo r the tide was flood of the force of 
five knots. The T horn ley  was ligh t, being in  
ballast, and therefore like ly  to  sheer, which made 
i t  desirable tha t she should follow the usual course 
and come up stern first. The speed of the 
F ra n k fo r t  was reasonable. W ith  a five-knot 
tide against her, the five to seven knots she was 
travelling at would do lit t le  more than give her 
steerage way. As to the starboarding of the helm, 
fo r which the (President has held her to blame, i t  
was done in  the agony of collision. Those on 
the F ra n k fo r t saw the T ho rn ley  at the earliest 
possible moment, but they were confused by her 
unexpected appearance and her excessive speed. 
To meet th is unexpected d ifficulty they ported 
and sounded an appropriate whistle signal, but 
th is manoeuvre took them too near the river wall 
on the ir starboard hand, so they had to starboard 
to avoid it. The F ra n k fo r t  did not in fringe 
art. 28 by not sounding a starboard-hand signal 
then, fo r the starboarding was not done to avoid 
the T ho rn le y , but to avoid the wall. I t  is not 
obligatory to signal in  such circumstances as 
these. [Lo rd  A l v e r s t o n e .—You are really held 
to blame fo r starboarding in to  the T ho rn le y , not 
fo r om itting  the signal.] The answer to tha t is 
tha t i t  was done in  the agony of the collision. For 
a mistake made under such circumstances the 
F ra n k fo r t  should not be held to blame :

The B yw e ll Castle, 41 L . T . Eep. 747 ; 4 Asp.
M ar. Law  Cas. 207 (1879); 4 P. D iv . 219.

The finding tha t the master of the F ra n k fo r t  was 
confused and lost his head is correct, bu t under 
the circumstances tha t does not amount to 
negligence.

L a in g , K.C. and Dawson M il le r ,  fo r the respon
dents the owners of the T ho rn le y , were not called 
on, but argued as follows in  support of the cross
appeal : The T ho rn le y  was not to blame fo r the 
collision. Once the T h o rn le y  got in to  the reach 
she had to keep on as the number of vessels in  
i t  prevented her s w in g in g . A s s u m in g  th is  to be 
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improper, i t  did not cause the collision. [Lo rd  
A lv e r s t o n e , C.J.—You have got to excuse your 
speed.] Before the T ho rn ley  can be held to 
blame fo r speed i t  must be shown tha t i t  con
tributed to the collision :

The M argare t, 44 L . T . Eep. 663 ; 4 Asp. M a r. Law  
Cas. 375 (1881) ; 6 P. D iv . 176.

The T h o rn le y  was seen some time before the co lli
sion, and the F ra n k fo r t  m igh t have avoided the 
collision i f  she had not starboarded her helm ; the 
fa ilure to get head to tide and the speed of the 
T ho rn le y  did not affect the collision. The sole 
cause of the collision was the starboarding of the 
F ra n k fo r t .

A s p in a ll, K .C . and J. B . A s p in a ll fo r the 
owners of the F ra n k fo r t ,  the respondents on the 
cross-appeal.—The starboarding of the F ra n k fo r t  
was not the sole cause of the collision. The 
T h o rn le y  did not satisfy the judge tha t she would 
have gone clear o f the F ra n k fo r t  i f  the la tte r had 
not starboarded. She was held to blame fo r 
improper speed as well as fo r not getting head to 
tide. Coming up as she did, she could not fa il 
to gather such a speed tha t i t  would be difficu lt 
to cope w ith the ordinary incidents of navigation 
fu rthe r up the reach. When there are two con
tr ib u tin g  causes to a collision both vessels are to 
be held to blame :

The C lu th a  B oat No. 147, 100 L . T . Eep. 198; 11 
Asp. M ar. La w  Cas. 199 ; (1909) P. 36 ;

The B lue B ell, 72 L . T . Eep. 540 ; 7 Asp. M ar. Law  
Cas. 601 ; (1895) P. 242.

In  this case the speed of the T h o rn le y , as well as 
the starboarding of the F ra n k fo r t , contributed to 
the collision. The President found th is  as a fact.

Daw son M i l le r  in  reply.
Lord  A l v e r s t o n e , C.J.—In  this case there are 

two appeals against the judgment of S ir John 
Bigham finding both vessels to blame fo r a 
collision in  the Goole river. The vessel going 
out of dock and down river was the F ra n k fo r t ,  
and she was cast because, being in  a position in 
which she had to navigate w ith reference to the 
T ho rn le y , she starboarded her helm at the last 
moment, and, as a matter of fact, the collision 
occurred, as shown by the diagram put in, by the 
port bow of the F ra n k fo r t  s trik ing  the port side 
of the T horn ley , which vessel was coming up river. 
I t  was contended before us, though not very 
strenuously, tha t even i f  i t  was negligence to 
starboard i t  was one of those cases of the 
character described by James, L .J. in  The 
B y w e ll Castle (u b i sup.)—namely, due to the 
difficu lty in  which the captain of the F ra n k fo r t  
was put by the action of the T horn ley , and that, 
therefore, although there was error of judgment 
and something which did contribute to the co lli
sion, i t  was not to be taken as negligence. We 
could not take tha t view, and we did not call 
upon counsel fo r the Thorn ley  to  argue against 
tha t view. In  the firs t place the two manœuvres 
taken at the last moment were starboarding and 
hard-a-starboarding and pu tting  the engines fu ll 
speed ahead, and, speaking fo r myself, I  certainly 
should expect tha t i f  those manœuvres were going 
to be justified, either on the ground tha t they 
were something done at the last moment, in the 
agony of the collision, or, what would be s till 
more im portant to my mind, on the ground that 
they were adopted in  order to avoid going into

2 TJ
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the wall, and that, to a certain extent, the F ra n k 
fo r t  had been obliged to get near the wall because 
of the T h o rn le y—I  should expect tha t those 
manœuvres would be in  the pre lim inary act. 
W ith  reference to the suggestion as to acting in  
the throes or agony of the collision, we have seen 
no evidence to ju s tify  us in  coming to that con
clusion, and i t  seems to us tha t upon the ground 
tha t after g iving a port-helm signal she star
boarded her helm, and when she starboarded 
her helm she gave no signal to the vessel 
which was approaching—a signal which under 
art. 28 o f the Collision Regulations she 
ought to have given—there is no reason at a ll 
fo r in terfering w ith  the judgment of the learned 
President, tha t the F ra n k fo r t  was to blame.

The T ho rn le y ’s cross-appeal has certainly given 
me more difficulty, and I  should have been better 
satisfied i f  I  had been able to see i t  expressed 
in  clear language, in  the judgment of the Pre
sident, tha t he had cast the T h o rn le y  either 
fo r negligent navigation at the place in  which 
she was or fo r hampering and impeding the 
navigation of the F ra n k fo r t  a fter Bhe had come 
away from  the pier in  ignorance of the immediate 
proxim ity  of the T ho rn le y . Prom this point of view 
I  th ink  i t  is not im m aterial to consider tha t the 
case made by the T ho rn ley  in  the court below was 
tha t at a time when she was in sight the F ra n k 
f o r t  came away from  and canted out from  the 
V ic to ria  P ie r; and i f  tha t case had been made 
out, then no doubt the F ra n k fo r t  would have 
been to blame quite independently of the star
boarding. W hat I  feel is tha t great stress is 
la id in  the judgment upon the fact tha t the 
T ho rn le y  did not tu rn  where she ought to have 
turned, a considerable distance down river, and 
did not, in  accordance w ith the practice—instead 
of going up on the flood tide, as she did, at a 
substantial rate of speed—round and get head 
to tide and put herself under perfect control, 
and gradually dredge up w ith her anchor down. 
The learned judge undoubtedly la id great stress 
upon tha t fact, and looking at his judgment I  
have very l it t le  doubt tha t i t  was strenuously 
argued by counsel fo r the T ho rn le y  tha t the 
position of the T horn ley  w ith regard to the 
Spens and other vessels made i t  impossible fo r 
the T ho rn ley  to round when she got to the green 
lig h t ; and I  have no doubt tha t was the reason 
why so much attention was paid to i t  in  the 
earlier part of the judgment. I f  I  had thought 
tha t the learned President had only decided 
against the T horn ley  on the ground tha t she 
did not round head to tide after entering the 
reach, and therefore was up above the Dutch 
river in  contravention of the usual practice, 
certainly I  should not th ink  the judgment could 
be supported, especially when there was a 
d istinct act of bad navigation on the part of 
the F ra n k fo r t  in  starboarding into the T horn ley  
ju s t before the collision ; but after what has 
been frank ly  stated by counsel fo r the Thorn ley  
and pressed by counsel fo r the F ra n k fo r t ,  I  have 
no doubt tha t other points were strenuously 
argued before the President. I  have no doubt 
tha t the learned President was pressed to 
say tha t coming up the river wrongly as 
she may have been, tha t did not make her 
responsible fo r the collision simply because 
she was in a wrong part of the river. I t  
was not a question of a statutory rule or local

w ritten  rule, bu t a question of seamanlike naviga
tion, having regard to the practice, and, tha t 
being so, what did the learned President find ? 
The words he used are these : “  1 blame both the 
vessels. The T ho rn le y  ought not to have been 
where she was at all. She was improperly coming 
up the reach at a considerable speed, in  circum
stances in  which i t  was difficult, i f  not impossible, 
to  see her u n til she was close up to the point of 
collision. On the other hand, the F ra n k fo r t  was 
carelessly navigated at the last moment. I  th ink  
tha t both causes contributed to the accident.”  I  
th ink  we should be reading into this judgment a 
meaning which i t  ought not to have i f  we were to 
hold i t  merely meant tha t because the T horn ley  
was in  a place where she ought not to have been 
she must have contributed to the collision. We 
must remember tha t had she turned round she 
would have been going up under great command, 
w ith her head on tide and her anchor down, 
dredging up, and able to check herself and at any 
rate to prevent herself swaying about, whereas in 
the way she was going up i t  is certainly in  evi
dence tha t she would be liable to be drawn in  
towards the Dutch river, and then when she came 
out would have the tide upon her starboard 
qua rte r; ana she would have to go up at such a 
speed as to retain steerage way. In  these c ir
cumstances we cannot come to the conclusion 
tha t the learned President was not r igh t in  the 
view which I  th ink  he took tha t this vessel, going 
up as she was and as she need not have been, did 
in  fact hamper and impede the navigation of the 
F ra n k fo r t .  I  th ink  the learned President has 
found improper navigation on the part of the 
T horn ley . Both the appeal and the cross-appeal 
must therefore be dismissed.

B u c k l e y , L. J.— I  agree, and I  only wish to add 
a word as to the cross-appeal. The conclusion 
tha t the T h o rn le y  was to blame rests upon two 
propositions. The firs t is tha t the learned 
President concluded as a matter of fact tha t she 
had an opportunity of swinging, so as to put 
herself head to tide below the bend, and 
did not do so. The second is tha t in  conse
quence of her not doing so she necessarily came 
up at great speed and then found herself in  a 
place where, w ith a five-knot tide running, i t  
would be very dangerous to try  to pass; and so 
by fa iling  to put herself head on tide at the Ness 
she placed herself in  a position in  which she was 
occasioning danger to the other ship. I  th ink 
those two propositions are to be found in  the 
judgment of the President.

K e n n e d y , L .J .—I  am of the same opinion. 
W ith  regard to the F ra n k fo r t 's  appeal i t  is 
unnecessary to say anything. I  th ink  the judg
ment of the President is clearly right. I  have 
fe lt considerable doubt in  the course of the 
argument upon the cross-appeal. The learned 
President in  his judgm ent says, “  The T horn ley  
ought not to have been where she was at a ll.”  
Had those words stood alone they would have 
seemed to me to ju s tify  the argument which 
counsel fo r the T horn ley  has so clearly put before 
us. I  was rendered s till more doubtful by certain 
remarks which the learned judge during argument 
is reported to have uttered ; but upon the whole I  
th ink  one ought to construe the judgment as 
finding that which i t  certainly was open to the 

' learned judge to find—namely, not merely that
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th is  vessel ought not to have been where she was, 
because, according to local practice and proper 
seamanship, vessels ought to  come round in  the 
way described and go stern up past a certain 
point, b u t tha t the fact of her not doing so on a 
tide like  th is makes a vessel coming up an object 
of danger. How fa r tha t may have contributed to 
th is particu lar collision i t  is impossible to say, 
bu t tha t there was evidence upon which i t  could 
he held tha t a vessel in  those circumstances m ight 
have contributed to the collision cannot, I  th ink, 
be denied.

Solicitors fo r the appellants, H i l l  a n d A s p in a ll, 
fo r A . M . Jackson  and Co , K ingston-upon-Hull.

Solicitors fo r the respondent, D ow n ing , 
H andcock , M id d le to n , and L e w is , fo r  B o lam , 
M id d le to n , and Co., Sunderland.

HIGH COURT OF JUSTICE

P R O BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

J u ly  12 an d  19, 1909.
(Before B a r g r a v e  D e a n e , J.)

T h e  Y a r m o u t h , (a)
L im ita t io n  o f  l ia b i l i t y — S h ip  owned by ra i lw a y  

com pany— A c tu a l f a u l t  o r p r i v i t y —Evidence— 
A ffid a v it by genera l m anager — M erch a n t 
S h ip p in g  A c t 1894 (57 &  58 V ie t. c. 60), ss. 59, 
503, 695, 719.

A  steam ship owned by a ra i lw a y  com pany was 
lost a t sea. Owners o f  cargo b rough t o r 
th reatened to b r in g  actions aga inst the r a i lw a y  
company f o r  loss o f cargo. The ra i lw a y  com
p a n y  in s t itu te d  proceedings to l im i t  th e ir  l ia b i l i t y  
u n d e r the p ro v is ion s  o f  sect. 503 o f the M e rch a n t 
S h ip p in g  A ct 1894.

The p la in t if fs  tendered an  a ffid a v it by the general 
m anager o f  the ra i lw a y  com pany. The defend
ants contended th a t the a ffid a v it shou ld  have 
been made by the m an a g in g  owner o f  the steam
sh ip , th a t he was an owner w ith in  the m ean ing  
o f the w o rd  in  sect. 503 o f  the M erch a n t S h ip p in g  
A c t 1894, and th a t, as he was a t f a u l t  f o r  the 
loss, the p la in t if fs  were no t e n tit le d  to l im i t  
th e ir  l ia b i l i t y .

H e ld , th a t the a ffid a v it by the genera l m anager 
was suffic ient, and  th a t the p la in t if fs  were e n tit le d  
to l im i t  th e ir  l ia b i l i t y .

L im it a t io n  a c t io n .
The p la in tiffs were the Great Eastern Railway 

Company, the owners of the steamship Y a r
m o u th ; the defendants were Faudels L im ited, 
owners of certain cargo on the Y arm ou th , and a ll 
and every person whomsoever claim ing or being 
entitled to claim in  respect of loss of life, 
goods, or merchandise on board the steamship 
Y arm ou th .

The p la in tiffs  alleged in  the statement of 
claim tha t on the 27th Oct. 1908 the Y arm ou th , 
while on a voyage from the Hook of Holland 
to Harwich, was lost with a ll hands, tha t they

were at the time of the loss the owners of the 
Y arm ou th , tha t the loss occurred w ithout the ir 
actual fa u lt and p riv ity , that an action had 
been institu ted against them, claim ing damages 
fo r the loss of cargo on board the Y arm ou th , 
and tha t they expected other actions m ight be 
brought fo r damage to goods arising out of the 
same loss.

They alleged tha t the registered tonnage of the 
Y a rm o u th  fo r the purpose of lim itin g  the ir 
lia b ility  ascertained in  accordance w ith the terms 
of the Merchant Shipping A c t 1894 to 1906 was 
743 73 tons, tha t the claims in  respect of loss of 
goods would exceed the sum of 81. per ton on that 
tonnage, and tha t they were ready and w illing  to 
pay in to  court the sum of 59491. 16s. lOci. being 
the aggregate amount of 81. a ton on the 74373 
tons, w ith interest thereon at 4 per cent, from 
the date of the loss u n til payment, and to give 
security fo r 52061. 2s. 2d., being the amount ot 
’l l .  a ton on the 743 73 tons, together w ith in 
terest thereon at 4 per cent. The pla intiffs 
claimed (1) A  declaration tha t they were not 
liable in  damages in  respect of loss of life  or 
damage to goods beyond the aggregate of 151. a 
ton on the 74373 tons. (2) A  declaration tha t 
the tonnage of the Y a rm o u th  fo r the purposes of 
lim itin g  their lia b ility  was 74373 tons, and tha t 
the amount fo r which the pla intiffs were liable 
is no more than 11,1551. 19s. (3) Permission to 
pay the sum of 59491. 16s. 10d. in to  court w ith 
interest thereon from  the date of the loss u n til 
payment, and to give security fo r 52061. 2s. 2d., 
together w ith interest from the date of the loss 
u n til payment, and tha t upon payment being 
made and security given a ll proceedings in  the 
claim made against them m ight be stayed. (4) A  
declaration tha t the p la in tiffs  are entitled to re
lie f against any other actions being brought 
against them in  the H igh  Court, and tha t 
persons should be restrained from bringing 
any action against the p la in tiffs in  respect 
of the loss other than in  the H igh  Court. (5) 
That proper directions m ight be given fo r ascer
ta in ing the persons who had claims. (6) That 
the sum m ight be rateably distributed among 
them, and tha t directions m ight be given fo r the 
exclusion of claimants who did not bring in  the ir 
claims w ith in  a certain time.

The defendants delivered a defence denying 
every allegation in  the claim, and especially tha t 
the loss occurred w ithout the actual fa u lt or 
p r iv ity  of the p laintiffs.

Before the case came on fo r tr ia l a ll the claims 
fo r loss of life  had been settled w ith  by the 
owners of the Y a rm o u th , so the action proceeded 
w ith  reference to the cargo claims.

The defendants consented to the evidence 
the p la in tiffs being given by affidavit, and the 
p la in tiffs  filed an affidavit by M r. Gooday, the 
general manager of the Great Eastern Railway 
Company, verify ing the allegations in  the state
ment of claim and exhib iting a certified copy of 
the register of the Y arm ou th .

The follow ing sections of the Merchant 
Shipping A ct 1894 (57 & 58 V ie t. c. 60) were 
referred to during the course of the tr ia l.

Sect. 59 (1). The name and address o f the  m anaging 
owner fo r  the  tim e  being o f every ship registered a t a 
p o rt in  the  U n ited  K ingdom  sha ll be registered a t the 
oustom house o f th a t po rt. (2) W here there is  no t afa) Reported by L . F. 0. D ar b y , Esq., Barrister-at-Law .
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managing owner there sha ll be so registered the  name 
of the ship ’s husband or o the r person to  whom the 
management o f the ship is  entrusted b y  o r on beha lf of 
the  owner ; and any person whose name is so registered 
sha ll, fo r the purposes o f th is  A e t, be under the same 
ob ligations and subject to  the same lia b ilit ie s  as i f  he 
were the m anaging owner.

Sect. 503 (1). The owners o f a ship, B r it is h  or fore ign, 
sha ll no t, where a l l  o r any o f the  fo llo w in g  occurrences 
take  place w ith o u t th e ir  ac tu a l fa u lt  or p r iv ity  ; (th a t 
is  to  say) (a) W here any loss o f l ife  o r personal in ju ry  
is caused to  any person being carried in  the  ship ; (b) 
W here any damage or loss is caused to  any goods, 
merchandise, o r o ther th ings whatsoever on board the 
ship . . . be lia b le  to  damages beyond the  fo llow in g
a m oun ts ; ( th a t is  to  say) (i.) in  respect of loss o f l ife  or 
personal in ju ry , e ith e r alone or together w ith  loss o f or 
damage to  vessels, goods, m erchandise, o r o ther th ings, 
an aggregate am ount no t exceeding fifte en  pounds fo r 
each ton  o f th e ir  sh ip ’s tonnage ; and ( ii.)  in  respect of 
loss o f o r damage to , vessels, goods, merchandise, or 
other th ings, w hether there be in  add ition  loss o f l ife  or 
personal in ju ry  o r no t, an aggregate am ount n o t exceed
ing  e igh t pounds fo r each ton  o f th e ir  sh ip ’s tonnage. 
(2) F o r the purposes of th is  section (a) The tonnage of 
a steamship sha ll be her gross tonnage w ith o u t deduc
tio n  on account o f engine ro o m ; . . . provided
th a t there sha ll no t be included in  such tonnage any 
space occupied by  seamen or apprentices and appro
p ria ted  to  th e ir  use w h ich  is certified  under the 
regulations scheduled to  th is  A c t w ith  regard thereto .

Sect. 695 (1). W here a document is by  th is  A c t 
declared to  be adm issible in  evidence, such document 
sha ll, on. its  p roduction  from  the proper custody, be 
adm issible in  evidence in  any cou rt o r before any person 
having  by  law  or consent o f parties a u th o r ity  to  receive 
evidence, and, subject to  a ll ju s t exceptions, sha ll be 
evidence of the m a tte rs  stated the re in  in  pursuance of 
th is  A c t or by  any officer in  pursuance of b is  duties as 
such officer. (2) A  copy o f any such document or 
e x tra c t the re from  Bhall also be so adm issible in  evidence 
i f  proved to  be an examined copy o r ex trac t, or i f  i t  
pu rports  to  be signed and certified as a tru e  copy or 
ex trac t by  the officer to  whose custody the o rig in a l 
document was in trus ted .

Sect. 719. A l l  documents p u rp o rtin g  to  be made, is 
sued, o r w r itte n  by  o r under the d ire c tion  o f the Board 
o f T rade , and to  be sealed w ith  the  seal o f the Board, 
or to  be signed by th e ir  secretary o r one o f the ir 
assistant secretaries, or, i f  a certifica te , by  one o f the 
officers o f the  M arine  D epartm ent, sha ll be admissible 
in  evidence in  manner provided by  th is  A c t.

A s p in a ll, K .C . and A . D . Bateson, fo r the 
p laintiffs, stated the facts, read the affidavit of Mr. 
Gooday, general manager of the Great Eastern 
Railway, verify ing the allegations in  the statement 
of claim, and asked fo r a decree.

Noacl fo r the defendants.—The p la in tiffs are not 
entitled to a decree. The affidavit in  support of 
the application is insuffic ient; i t  should have 
been sworn by the managing owner of the 
sh ip ; he is the person to whom the management 
of the ship is intrusted by and on behalf of the 
owners w ith in  the meaning of sect. 59 of the 
Merchant Shipping A ct 1894 M r. Gooday is 
only swearing to hearsay. The ca.se is an unusual 
one, there has been no collision, and there is no 
statement as to how the lia b ility  arises. [B a r . 
g r a v e  D e a n e , J.—I f  no evidence is offered by 
the defendants, the p la in tiffs ’ affidavit sworn by 
the general manager tha t the loss occurred w ith 
out the actual fau lt or p riv ity  of the owners would 
be sufficient. Your point is tha t the person to 
whom the management was intrusted was actually

at fa u lt or privy to the loss.] That is so. The 
managing owner is the proper person to make 
this affidavit; i f  he was at fau lt the company 
cannot l im it the ir liab ility . [B a r g r a v e  D e a n e ,
J .—I f  th is point is to be raised the case may be 
adjourned fo r a week fo r you to call evidence.]

A . D . Bateson  in  reply.—The p la in tiffs w ill 
object to evidence by affidavit, the evidence 
cannot be given by affidavit w ithout the consent 
of the p laintiffs.

J u ly  19.—Mr. Dalmon, a clerk in  the Board 
of Trade Office, was called on behalf of the 
defendants to produce the report of the court of 
inquiry made to the Board of Trade in  respect to 
the loss of the vessel.

A s p in a ll, K .C . objected to its  admission ; i t  was 
inadmissible, i t  was not sealed and did not come 
w ith in  the provisions of sects. 695 and 719 of the 
Merchant Shipping A c t 1894.

Mr. Howard, managing owner of the Y arm ou th , 
was called by the defendants on subpoena. He 
admitted he was the managing owner of the 
Y a rm o u th , and managed the vessel before her 
loss. He gave notice to the Board of Trade of 
the loss of the Y arm ou th . He had to do tha t as 
managing owner. He was present at the court of 
inqu iry held as to cause of the loss. He gave 
evidence at i t ; he did not receive a copy of the 
report. He was present when judgment was 
given.

A s p in a ll, K .C . objected to the witness being 
asked whether he was personally blamed, and 
what the judgment of the court of inquiry was. 
The witness was not the owner of the vessel. He 
had received no instructions from  M r. Gooday as 
to the loading of the vessel. In  reply to Bargrave 
Deane, J., the witness stated he held no shares in 
the Y a rm o u th ; Bhe was owned by the Great 
Eastern Railway Company. He was a paid 
servant of the company, and a superintendent of 
the ir steamers.

N oad.— The word “  owner ”  in  the Merchant 
Shipping A c t 1894 has various meanings ; i t  does 
not only mean registered owner. The charterer 
is fo r some purposes the owner:

The H opper No. 66, 98 L . T . Rep. 464 ; 11 Asp.
M ar. Law  Cas. 37 ; (1908) A . C. 126 ;

M eik le re id  v. West, 34 L . T . Rep. 353 ; 3 Asp. M ar.
La w  Cas, 129 (1876); 1 Q. B . D iv . 428.

So is an equitable owner :
The S p ir i t  o f the Ocean, 12 L . T . Rap. 239 ; 2 M ar.

L a w  Cas. O. S. 192 ; B r. &  L . 336.

The owner was actually at fa u lt in this case or 
privy to the loss :

The D iam ond, 95 L . T . Rep. 6 5 0 ; 10 Asp. M ar.
La w  Cas. 286 ; (1906) P. 282.

B a r g r a v e  D e a n e , J .—I  am of opinion tha t 
this action should succeed, and tha t the p la in tiffs 
are entitled to lim it the ir lia b ility . The pleadings 
say tha t the Y arm ou th  was lost w ith  a ll hands ; 
tha t the loss occurred w ithout the actual fa u lt or 
p r iv ity  of the p la in tiffs  ; tha t an action has been 
institu ted against the p la in tiffs as owners of the 
Y arm ou th , claim ing damages fo r loss of ox- 
damage to goods; tha t the p la in tiffs  have reason 
to believe tha t other claims may be brought 
against them in  respect of loss of or damage to 
goods, &c., arising out of the said loss, tha t is, as 
common carrie rs; tha t the tonnage of the ship



MARITIME LAW CASES. 333

A d m .] T h e  T k y s t . [ A d m .

was 743'73 tons, and the claims in respect of loss 
of or damage to goods, &c., exceed the aggregate 
amount of 82. per ton ; and tha t the p la in tiffs  are 
w illing  and offer to pay in to  court the sum of 
5,9491. 16s. 10d., w ith interest. That being so, i t  
is quite clear i t  is an admission tha t they are 
liable as common carriers fo r the loss of these 
goods, which they contracted to carry, and they 
say “  Give us relief under sect. 503 of the 
Merchant Shipping A ct by lim itin g  our lia b ility  
to 82. per ton.” I  understand there was loss of 
life, but tha t matter has been settled by the 
owners of the Y arm ou th . Now, counsel fo r the 
defendants says “  There is an admission of 
lia b ility  here from  the fact tha t you ask fo r a 
lim ita tion  of lia b ility .”  I  agree w ith  him tha t 
there is an admission of lia b ility  in the sense tha t 
as common carriers they failed to carry out the ir 
contract to carry these goods, bu t they say that 
lia b ility  is lim ited by Sect. 503. Now, the com
pany cannot be protected unless the I osb occurred 
w ithout the actual fa u lt or p riv ity  of the owners. 
The owners are the general body of shareholders 
of the company, and i t  has been decided tha t i f  
the I obs is occasioned by the actual fa u lt of one of 
several part owners his co-owners are not thereby 
precluded from a r ig h t to  the lim ited lia b ility  
given by statute : (The  S p ir i t  o f  the Ocean, u h i 
sup.). Therefore, here we have got to see whether 
i t  is clearly established in  evidence tha t no co
owner was actually in  fa u lt in  respect of or privy 
to the loss. Counsel fo r defendants suggests—and 
attempts to prove i t  by pu tting  in  a document 
which I  do not th ink  is admissible in evidence, not 
being under the seal of the Board of Trade—that 
Mr. Howard was gu ilty  of fa u lt and p riv ity  which 
rendered the owners liable. Mr. Howard has 
been called by the defendants, and has sworn tha t 
he is not an owner in  the true sense of the word, 
but nothing but a paid servant of the company, 
managing the ir business at the port of Parkeston, 
near Harwich. As he is a paid servant he is not 
an owner, and in  order to bring M r. Howard 
w ith in  the section as a person who is the owner 
and gu ilty  of fau lt or p riv ity  you must show that 
he owns shares. He does not own a share. 
The section refers to the actual fa u lt or p riv ity  
of the owner, and not of “  the owner or his agent 
or servant,”  and i t  seems to me i t  is not fo r me 
to read in to  the A c t of Parliament words which 
are necessary to carry the argument raised by 
counsel fo r the defendants. Therefore I  am of 
opinion tha t M r. Howard is not an owner w ith in  
the meaning of the A c t of Parliament. As I  have 
said, the owners are the shareholders. Who is the 
person who represents the shareholders ? W hy, 
the general manager and secretary of the com
pany. He is defined by law as being the proper 
person to make statements and affidavits and give 
evidence on behalf o f the company. Mr. Gooday, 
the general manager, has made an affidavit, and 
tha t affidavit was the only evidence in  the case up 
to the time this action came on. Defendants 
consented tha t the p la in tiffs  should prove their 
case by affidavit, and Mr. Gooday has made a 
sufficient affidavit. Is he the proper person ? As 
I  have already said, I  th ink  he is the proper 
person. I f  counsel fo r defendants did not accept 
his statement he m ight have required an affidavit 
by somebody else, whom he could point out as 
being a more proper person to make it. He says 
i t  should have been made by M r. Howard. I  have

already said I  th ink  M r. Howard was not the 
proper person to make it. For these reasons I  
am o f opinion tha t the defendants contention 
cannot stand, the lim ita tion  must be granted, 
and any extra costs occasioned by the adjourn
ment are not to fa ll on the p laintiffs.

Solicitors fo r the p la in tiffs, A . Moore.
Solicitors fo r the defendants, W a lto n s  and Co.

Oct. 21, 22, and  26, 1909.
(Before S ir J. B ig h a m , P. and E lder Brethren.)

T h e  T k y s t . (a)

C o llis io n — Crossing vessels— D u ty  to keep clear 
D u ty  to keep course and  speed— F a ilu re  to stand  
by— S ta tu to ry  p resu m p tio n  o f  f a u l t — P ro o f to 
the c o n tra ry — M erchan t S h ip p in g  A c t 1894 (57 
& 58 V ie t. c. 60), s. 422.

W here a c o llis io n  has been caused solely by the 
neg ligent n a v ig a tio n  o f one o f  two vessels, the 
court w i l l  no t deem the other in  f a u l t  because she 
has fa i le d  to s tay by and  render assistance as 
req u ire d  by sect. 422 o f  the M e rch a n t S h ip p in g  
A c t 1894, as there is  in  fa c t  “ p ro o f to the 
c o n tra ry .”

D a m a g e  a c t io n .
The p la in tiffs were the Royal M ail Steam 

Packet Company, the owners of the steamship 
O rto n a ; the defendants and counter-claimants 
were the owners of the steamship T rys t.

The case made by the pla intiffs was tha t shortly 
before 7 25 a.m. on the 16th A p ril 1909 the O rtona , 
a steel screw steamship of 7945 tons gross and 
4115 tons net register, manned by a crew of 260 
bands a ll told, was in  the English Channel 
between twenty and twenty-five miles south by 
west of the Eddystone in the course of a voyage 
from G ibra ltar to  P lym outh w ith a general cargo 
and passengers.

The weather was fine and clear, the wind west- 
south-west, a l ig h t breeze, and the tide setting to 
the westward of lit t le  force.

The O rtona, steering N . 28° E. true, was 
muking about fourteen knots through the 
water. A  good look-out was being kept on board
of her. ^

In  these circumstances those on the O rtona  
saw the T ry s t  about four miles off an A  about three 
points on the port bow. The O rtona  kept her 
course and speed, and the T ry s t approached w ith 
out taking any steps to keep out of the way, and, 
when she had drawn so close tha t a collision could 
not be avoided by her action alone, the helm of 
the O rtona  was pu t hard-a-port and her whistle 
sounded one short blast and her engines were 
kept working fu ll speed ahead as the only means 
of averting collision.

Notwithstanding these measures the T ry s t came 
on at great speed, and with her starboard bow 
struck the pore side about midships of the O rtona , 
and directly afterwards again struck her further 
aft, causing her damage.

Those on the O rtona  charged those on the T ry s t  
with not keeping a good look-out; w ith neglecting 
to keep out of the way of the O rto n a ; w ith impro
perly attempting to cross ahead of the O rtona  ;

(a) Reported by L. F. 0. D a r b y , Esq., Barrister-at-Law.
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and w ith neglecting to slacken her speed or stop 
or reverse her engines

The case made by the defendants and counter
claimants was tha t the T rys t, a steel screw steam
ship of 750 tons gross and 210 tons net register, 
manned by a crew of thirteen hands a ll told, was 
about 7.30 a.m. on the 16th A p ril in  latitude 
49° 51' N. and longitude 4° 43' W . in  the course 
of a voyage from  Swansea to Honfleur. The 
wind was moderate from the south-westward, the 
weather cloudy but clear, and the tide ebb of the 
force of about two knots. The T ry s t on a course 
of S.E. by E. ^  E. was making about e ight knots 
an hour, and a good look-out was being kept on 
board her. In  these circumstances the O rtona  
was seen close to on the starboard quarter 
overtaking the T ry s t a t very great speed. 
As the overtaking Bhip took no measures 
to keep clear, the helm of the T ry s t was 
pu t hard-a-starboard ju s t before the collision, but 
the overtaking vessel, although she gave a short 
blast ju s t before collision, continued her high 
speed, and w ith her port side struck the starboard 
bow of the T rys t, causing the T ry s t to fa ll along
side her, so tha t her port propeller struck the 
starboard side of the T rys t, doing so much 
damage tha t the T ry s t  sank about two hours 
afterwards. A fte r the collision the Ortona, 
steamed away from  the T ry s t  w ithout slackening 
her speed or rendering or attempting to render 
any assistance, notw ithstanding tha t repeated 
signals were made on the steam whistle of the 
T rys t.

Those on the T ry s t  charged those on the 
O rtona  w ith  not keeping a good look-out; w ith 
neglecting to keep clear of the T r y s t ; w ith im 
properly porting ; and w ith  fa iling  to ease, stop, 
or reverse the ir engines.

The follow ing Collision Regulations were re
ferred to during the hearing of the case :

19. When two steam vessels are crossing, so as to 
involve risk of collision, the vessel which has the ovber 
on her own starboard Bide shall keep oat of the way of 
the other.

21. Where by any of these rales one of two vessels 
is to keep oat of the way, the other shall keep her 
coarse and Bpeed.

22. Every vessel which is directed by these rales to 
keep out of the way of another vessel shall, if the 
circumstances of the case admit, avoid crossing ahead of 
the other,

28. Every steam vessel which is directed by these 
rales to keep out of the way of another vessel shall, 
on approaching her, if necessary, slacken her speed, 
or stop, or reverse.

24. Notwithstanding anything contained in these 
rules, every vessel, overtaking any other, shall keep out 
of the way of the overtaken vessel.

29. Nothing in these rules shall exonerate any 
vessel, or the owner, or master, or crew thereof, from 
the consequences of any negleot to carry lights or 
signals, or of any negleot to keep a proper look-out, or 
of the neglect of any precaution whioh may be required 
by the ordinary practice of seamen, or by the special 
circumstances of the case.

The follow ing section of the Merchant Shipping 
A c t 1894 (57 & 58 V ie t. c. 60) was also referred 
to :

Sect. 422 (1). In every case of collision between two 
vessels, it shall be the duty of the master or person in 
charge of each veBBel, if and so far as he can do so 
without danger to his own vessel, crew, and passengers

[ A d m .

(if any), (a) to render to the other vessel her master and 
crew and passengers (if any) such assistance as may 
be practicable, and may be necessary to save them 
from any danger caused by the collision, and to stay by 
the other vessel until he has ascertained that she has 
no need of further assistance, and also (b) to give to 
the master or person in charge of the other vessel the 
name of his own vessel and of the port to which she 
belongs, and also the names of the ports from which 
she comes and to which she is bound; (2) if the master 
or person in charge of a vessel fails to comply with 
this section, and no reasonable cause for such failure is 
shown, the collision shall, in the absence of proof to the 
contrary, be deemed to have been caused by his wrong
ful act, negleot, or de ault; (3) if the master or person 
in charge fails without reasonable cause to comply 
with this section, he shall be guilty of a misdemeanour, 
arid if he is a certified officer an inquiry into his 
conduot may be held and his certifieate cancelled or 
suspended.

The evidence as to not standing by is set out 
in  the judgment.

Aspinall, K.C., Stephens, and H . M . Robertson, 
fo r the pla intiffs.—The T ry s t was the give way 
ship and brought about the collision by bad look
out. The O rtona  was in  no way to blame; i t  has 
not been shown tha t she should have taken action 
sooner than she did :

The A lbano, 96 L. T. Eep. 335; 10 Asp. Mar. Law 
Cas. 365; (1907) A. C. 193.

L a in g , K.O. and N oad  fo r the defendants.— 
The collision must be deemed to have been 
caused by the wrongful act of the master or 
person in  charge of the O rtona , fo r she failed 
to stand by after the collision, and so committed 
a breach of sect. 422 (2) of the Merchant Ship
ping A c t 1894:

The Queen, 20 L. T. Rep. 855; 3 Mar. Law Cas.
O. S. 242; L. Rep. 2 A. & E. 354.

A s p in a ll, K.O. in  reply.— The section only 
applies in  the absence of proof to the contrary. 
In  this case we have proved the collision was the 
fau lt of those on the T rys t, so the collision cannot 
be deemed to be the fa u lt of the master of the 
O rtona, and her owners are not liable fo r the 
damage which is the result of i t :

The Sussex, 90 L. T. Eep. 549 ; 9 Asp. Mar. Law 
Cas. 578 ; (1904) P. 236.

The P r e s id e n t .— I  th ink  I  must hold the 
T rys t solely to blame fo r the collision. I t  was at 
firs t contended tha t these were overtaking and 
not crossing ships, but th ^ t contention was 
abandoned. I t  is clear tha t they were crossing 
ships. The O rtona  was steering a course of N.E. 
magnetic, and the T ry s t a course of S.E. by E. j
E. magnetic, and the Bhips weie approaching 
each other. The T ry s t had the O rtona  on her 
starboard side. In  these circumstances i t  was 
the duty of the T ry s t to give way and to keep 
clear of the O rtona , under rule 19, while i t  was 
the duty of the O rtona  to keep her course and 
speed, under rule 21. The T rys t's  look-out was 
bad. She failed to give way, and to th is neglect 
of her duty the collision is, in  my opinion, 
attributable. I t  was then said tha t even i f  the 
T ry s t were to blame in this respect, yet the 
O rtona  did wrong in  porting her helm, and tha t 
i f  she had not so ported sbe would have passed 
safely under the stern of the T rys t. This con- 

1 tention was also abandoned. I t  was obvious that
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when the order to pu t her helm hard-a-port was 
given there was an im m inent risk of collision, and 
I  am advised by the T r in ity  Masters, and I  believe, 
tha t the best th ing then to do was to attempt to 
get the O rtona  on a parallel course w ith the 
T rys t. Tor the O rto n a  to have reversed her 
engines would only have made matters worse, 
as there was not sufficient time to have stopped 
her way, and i t  would have prevented the head 
of the O rtona  canting so quickly. The putting  
of the O rtona 's  helm hard-a-port was a seaman
like  th ing to do in  the circumstances, and tha t 
i t  failed to prevent the collision cannot be 
attributed to any negligence on the part of 
those in  charge of the O rtona. A t a ll events 
i t  had the effect of rendering the impact much 
less serious than i t  would otherwise have been. 
Then i t  is said that the O rtona  should be held 
partly to blame because she m ight and ought to 
have reduced her speed, and i t  is pointed out tha t 
according to the engineer’s evidence an interval 
of three minutes elapsed between the order from 
the bridge to stand by and the collision, but in  
my opinion those in  charge of the O rtona  acted 
all through fo r the best. There may have been 
some error of judgment, something m ight have 
been done which would seem wiser when considered 
after the event, but there was in  my opinion 
nothing which could be described as negligence 
on the part of those in  charge of the O rtona . 
The death-blow to the T ry s t was dealt jus t 
under the water by the port propeller of the 
O rtona  s trik ing  the T ry s t ’s starboard side as she 
was clearing her. A n  attempt was made to stop 
this propeller. An order was given from  the 
O rtona ’s bridge, but i t  did not reach the engine- 
room. This was probably due to the lever on the 
bridge not having been pulled sufficiently sharply ; 
but whatever the cause we cannot a ttribute the 
fa ilure of the lever to act to any negligence. 
In  sudden emergencies the best of us are apt to 
make what may afterwards he called mistakes. 
The conclusion of fact at which I  arrive is that 
no blame attaches to the O rtona . There remains 
a point taken by counsel fo r the p la in tiffs at the 
end of the p la in tiffs ’ case. I t  was said tha t the 
master of the O rtona  was gu ilty  of statutory 
negligence, inasmuch as he failed to stay by the 
T ry s t u n til he had ascertained tha t she had no 
need of fu rthe r assistance, as required by 
sect. 422 of the Merchant Shipping A c t; and 
that therefore the collision ought to be deemed 
to have been caused by the wrongful act or 
default of the master of the O rtona . The facts 
are these : tha t when the vessels came together 
the force of the two blows was slight and the 
visible damage to the T ry s t was neither serious 
nor such as to lead either these on board the 
O rtona  or those on board the T ry s t to suppose 
tha t the T ry s t was in need of assistance. The 
evidence satisfies me that those in  charge of the 
O rtona  suspected that the T ry s t m ight have sus
tained, as in  fact bhe had, damage under water 
from the action of the O rtona ’s port propeller. I  
w ill refer to the evidence of the chief officer. He 
was asked :

After she struck you the second time what happened ? 
—She slid off. We went full speed on the engines 
again. I put the telegraph back to full speed again, 
instead of stand-by, and we righted her helm again.

The vessels having passed clear, what did you do ? 
In  the first place did you hear any signal from the other

vessel P—We saw a blast given on the steam whistle. I 
could not understand ; it was not an authorised signal 
of distress. We hoisted a signal asking if she required 
assistance, and got no answer.

Why, then, did you stop your port engine ?—-That 
was after the first collision, when she was coming in 
again, knowing very well she came in on top of our 
propellers.

It was to avoid doing damage to the propellers ?—She 
might have done that.

Your object was to avoid doing damage to the revolv
ing propeller ?—If possible, and also to help the ship 
back to get the stern round again.

To counteract the swinging ont of the port quarter ?
—Yes, but there was no time after that.

No order was carried out; your port propeller con
tinued ahead all the time ?—I gave the order and it was 
put on the telegraph.

Was it answered -from the engine-room ?—I oould not 
say. I gave the order. The third officer who was stand
ing by the telegraph gave the order to stop, and before 
the action had time to have effect she was then again on 
top of ns.

There was no answer from the engine-room as far as 
you know, and the propeller continued going full speed 
from first to last ?—As far as I know.

Did the master come on deck without being called ?— 
Yes.

And he was on deck how soon after the collision ?— 
Within a minute

Was he on deck when the two whistle signals were 
heard on the other vessel P—No, he had just gone 
down. I sent down to him and told him I would hoist 
a signal.

He had gone again ?—Yes. gone down again, and he 
just came up in his pyjamas. I sent down immediately 
I h isted the signal.

How long was the interval between the two blasts 
she gave ?—It might have been a minute or two.

How many times did she blow her whistle in all ?—
I only saw steam coming out twice.

Notwithstanding that you maintained your course 
and full speed ?—I went down and asked the captain if 
he would turn back.

Did you think it was neoessary to turn back ?—No, 
because he had no signals up and did not answer oar 
S.G.C.

What does that mean p—Do you require assistance ? 
How long would it be before you were out of sight of 

him for distinguishing signals P—Do you mean reading 
signals or seeing flags P

Heading flags?—On that day you could read one 
three miles off, and you could see flags further than 
that by a good long distance, but she had no flags np at 
all; we could see if she had hoisted flags.

Did you look p—All the time, for a long time until 
yon could not see her at all scarcely.

It was a good bump, the collision?—Yes, but she 
only seemed slightly damaged.

What do you mean by slightly ?—We could not see 
any holes above the water on the bows.

No holes near the water level ?—She seemed to be 
more dented than holed ; she certainly did not look as 
if she had been damaged below water.

Had yon any communication from the engine-room 
as to what had happened to your port propeller ?—We 
wondered whether it had stuck or not afterwards. We 
could not see very well at Plymouth.

I was not talking about that. I meant, did you get 
any information from the engine-room after the col
lision ?—I asked them if they had felt anything, and 
they said no.

When did you say that?—how long after ?—I asked 
the chief engineer somewhere about perhaps half-past 
eight, when I went to my berth.

Not close to the collision ?—I did not ask him then ; 
the captain, I believe, went down.
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You had in your mind the possibility of the propeller 
having struck her P—Yes, I oertainly had in my mind 
the possibility of it.

What did the captain reply when you asked him 
whether you should turn back ?—“ No, she has ho 
signals of distress ; go on.”

Do you not think a long blast on the whistle is a 
signal of distress ?—It is not recognised.

If you were to hear a vessel blowing a number of 
long blasts on the whistle, would you not think there 
was something the matter with her after you had been 
in collision with her ?—Certainly not.

You have been in collision with a vessel; according to 
you, she was passing away astern blowing long blasts 
on her whistle; do you mean to say it conveyed to you 
nothing ?—It certainly conveyed nothing.

And you took no measures P—We hoisted the signal 
to her.

You know, of course, she sank afterwards ?—We 
heard that afterwards.

Then the th ird  officer said :
After the vessels parted, can you tell me what took 

place ?—We, of course, brought back to our course, 
and the other steamer kept on hers, as far as we could
see.

Did she make any signal ?—She blew her whistle
twice.

What kind of blasts ?—Short blasts, so far as I could 
make out; five or six seconds.

Did you take any steps P—We hoisted up signals 
asking her if she required assistance.

Did you get any answer ?—No, we did not see any 
flags at all.

And you continued on your course P—We continued 
on our course.

Then there is the evidence of the master. He 
was asked :

Then what was done with your vessel P—Imme
diately she got well clear I altered the helm ; it was 
hard-a-port; I proceeded to bring her back to her 
course.

Could yon see or hear any signals from the other 
vessel ?—No, I saw very little damage to her. The star
board side was very slightly indented. I thought there 
was nothing the matter with him.

Did they make any signal to yon ?—After I got below 
he blew two blasts, and we sent up a signal, “ Do you 
want assistance ? ”

Was any answer made ?—Not the slightest ; no 
ensign pulled np, or anything.

Did yon yourself consider there was any reason for 
taking further steps ?—No, there did not seem to be 
much the matter with her. The top-work was slightly 
bent—very little bent.

You considered it prudent and safe to proceed ?— 
Quite so. I sent for the chief engineer to ask him if 
there was any chance of the propeller hitting him, and 
he said no, the propellor was not touched.

Later on the master was asked :
All you did was tx keep on at full speed, and because 

he did not hoist flags you assumed he wanted nothing p 
—Bacause, teeing the damage on the bows, and feeling 
myself a slight bump—not so much of a bump as you 
often get along a dock wall.

You do not think it was part of yonr duty to give to 
the master or person in charge of the other vessel the 
name of your vessel and of the port which she belongs, 
and also the names of the port from which she comes 
and into which she is bound? You did not do so ? — 
No.

You are an experienced seaman ?—Yes, I have been 
to sea a number of years

Did you in the whole course of your experience ever 
hear of a collision between two steamers where the one

maintained her course and speed throughout the whole 
business—in this ease 14J knots P—I did not think it 
was necessary to stand by.

That is another matter. I am asking you, Did you
ever hear in your whole life------1 have not inquired
into cases of collision. You hear of cases where ships 
do go on.

Then there was something said about motor
cars, and the witness was asked, “ Were you in  
any particu lar hurry  to get to P lym outh P ”  and 
his answer was, “  We natura lly want to get in .”

Then there is the evidence of a man named 
Matherson, who was asked :

Were you able to see the vessels part after the 
collision p—Yes.

Were you able to soe or hear any signals made to the 
other vessel ?—I saw the O rtona put up three or four 
flags, and the T rys t sounded two blasts—long blasts. I 
think that was all.

Which happened first ?—The flags.
I think you then continued on your course ?—Yes.
I  th ink  the fa ir  conclusion to be drawn from 

this evidence is tha t those on board the O rtona  
suspected tha t damage m ight have been caused 
by the port propeller. I  th ink, too, that, although 
the flag signals on the O rtona  were not answered 
by any flag signals from the T ry s t , the blowing of 
the la tte r’s whistle ought to have conveyed to the 
O rtona  tha t assistance was in  fact needed. 
Instead of staying by the T ry s t  to clear up the 
doubt or to  ascertain what the whistle was 
intended to indicate the O rtona  steamed rig h t 
away. I  am quite satisfied that no staying by the 
T ry s t  on the part of the O rtona  would have made 
any difference in  the result. The T ry s t  would 
have gone to the bottom as she did whether the 
O rtona  had been there or not, and in  th is sense 
the T ry s t  may be said to have had no need 
of fu rther assistance; but that is not what the 
statute means. One vessel is not to steam away 
from  the other merely because nothing can be 
done to prevent the other vessel from  sinking. 
The lives of those on board are to be thought of, 
and in  this case i t  is impossible to say tha t the 
danger to life  would not have been lessened by the 
O rtona  standing by. Fortunately no lives were 
lost, but there was undoubtedly great peril. What 
are the statutory consequences, so fa r as the ship 
and shipowner are concerned, of the master’s 
fa ilure to stand by ? They are tha t in  the 
absence of proof to the contrary the collision 
shall be deemed to have been caused by the 
master’s wrongful act, neglect, or default, thus 
rendering the ship and shipowner liable. B u t in 
th is case i t  is proved to my satisfaction tha t the 
collision was due entirely to the fa u lt of the T ry s t,  
or, in  other words, tha t i t  was not caused by 
wrongful act or default o f the master or person 
in  charge of the O rtona. The section therefore 
does not apply. I t  may be tha t the master is 
gu ilty  of a misdemeanour under sub-sect. 3 of 
sect. 422, which reads as fo llow s: “ I f  the 
master or person in  charge fails w ithout reason
able cause to comply w ith this section he shall 
be deemed to be gu ilty  of a misdemeanour.”  
That is a sub-section which deals only w ith the 
personal lia b ility  of the master or person in  
charge, and i t  does not contain the words “ in  
the absence of proof to the contrary which 
are found in  sub-sect. 2. I t  does not affect the 
lia b ility  of the ship or her owner. I  therefore 
express no opinion as to the responsibility
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under ib is sub-seetion. There w ill be judgment 
fo r the p laintiffs.

Solicitors fo r p la in tiif s, H o lm an, B irdw ood , and
Go. ,

Solicitors fo r defendants, Thom as Cooper and 
Co., agents fo r H i l l ,  D ick inson , and Co., 
Liverpool.

use of Horis.

N ov. 10 and  12, 1909.
(Before the L ord  C h a n c e l l o r  (Loreburn), 

the E a rl of H a l s b u r y , Lords A t k in s o n , 
G o r e l l , and Sh a w .)

E l d e r , D e m p s t e r , a n d  Co . v . D u n n  
a n d  Co. (a)

ON a p p e a l  fr o m  t h e  c o u r t  of  a p p e a l  in
E N G L A N D .

Charter-party— Damages fo r  breach of charter- 
p ar ty— In d e m n ity .

The appellants charte red  a sh ip  belonging to the 
respondents. B y  the ch a rte r-p a rty  the charterers  
were bound to present b ills  o f  la d in g  w h ich  
th re w  upon the sh ip  no grea te r l ia b i l i t y  than  
th a t contem plated by the ch a rte r-p a rty .

The charterers loaded a cargo o f cotton on the ship  
to be de livered in  F rance , and  b ills  o f  la d in g  
were signed by the m aster w h ich  specified the 
m arks on the bales o f  cotton shipped. W hen the 
sh ip  a rr iv e d  a t her p o rt o f discharge, the m arks  
on some o f  the bales o f cotton d id  no t correspond 
w ith  the m arks  specified in  the h i l l  o f la d in g . 
The consignees refused to accept them y and the 
respondents had to pay damages f o r  short 
d e live ry .

H e ld , th a t the respondent shipowners were e n title d  
to recover f r o m  the appellants the am ount so 

p a id , i t  being the d u ty  o f  the charterers u n d e r  
the ch a rte r-p a rty  to load  bales p ro p e r ly  m arked  
as specified in  the b i l l  o f la d in g .

Judgm ent o f the cou rt below affirm ed.

A p p e a l  from  a judgment of the Court of 
Appeal (Vaughan W illiam s, Moulton, and 
Buckley, L .JJ.), delivered on the 28th Ju ly  190S 
reversing a judgment of W alton, J. in  the 
Commercial Court in  favour of the appellants, 
the defendants below. ,

The action was brought by the respondents, as 
owners of the steamship F ox lo n  H a ll,  against the 
appellants, who were the charterers, to recover 
163Z. 18s. 2d. by way of damages which the 
respondents had to pay to consignees of a cargo 
of cotton fo r short delivery under Erench law. 
The respondents said that, as they had to pay 
these damages, having regard to the terms of 
the charter-party and the b ill of lading which 
was prepared and presented by the charterers, 
Messrs. Elder, Dempster, and Co., and signed at 
their request by the master of the ship, they were 
entitled to be indemnified by Messrs. Elder, 
Dempster, and Co. and to sue them for breach of 
contract, as their obligation was to present a h ill 
of lading which should throw upon the ship no 
larger lia b ility  than tha t contemplated by the 
charter-party. The charter-party was upon a 
form  called the “ Net Grain Basis,”  and incor-

V ol X I. , N. S.
1«) Report.«.! by C. E. Mald en , Eaq ., B&rrisier-at-Law.

porated the American “ H arter A ct,”  and also 
making i t  conclusive evidence of the shipment of
the goods. ,

The ship loaded a cargo of cotton at Galveston 
fo r delivery at Havre, and when she arrived at 
Galveston the appellants issued, w ithout any 
authority from  her captain or the respondents,
“  Elder-Dempster ”  bills of lading, representing 
7,797 bales of cotton, and when the cargo was 
discharged at Havre the captain handed over to 
the Cunard Company, as agents of the appellants, 
a ll his copies of the master’s receipt b ills  ot 
lading in  order tha t the Cunard Company m ight 
give delivery of the cargo to the holders of the 
Elder-Dempster bills of lading or the masters 
receipt. When this came to be done i t  appeared 
there were some errors as regards the marks 
entered by the appellants in  the master’s receipt 
b ills of lading, and nine consignees refused to 
accept 124 bales, said to be wrongly marked, 
and claimed their value from the Cunard
Company. . , ,

The Cunard Company had been instructed by 
the appellants tha t in  the event of this happening 
they were to retain out of the fre igh t due to the 
respondents sufficient to pay any claim fo r short 
delivery. .

Eventually the respondents w ithout prejudice 
paid the claims of the consignees, and had the 124 
bales brought to Liverpool and sold.

The respondents commenced this action against 
the appellants to recover the amount paid, 
alleging tha t i t  was an implied term of the 
charter-party tha t they should not be liable fo r 
errors in  the master’s receipt bills of lading- 

A t the tr ia l Walton, J. found in  favour of the 
appellants. . . .

The Court of Appeal reversed this decision, 
and gave judgment fo r the respondents.

A tk in ,  K.C. and Leslie  Scott, K.C., fo r the 
appellants contended tha t the b ill of lading was 
signed without prejudice to the charter-party, 
and ought not to have imposed any more onerous 
conditions on the charterers; but i t  contained the 
“  conclusive evidence ”  clause, which is l 110*’6 
onerous, and i t  was under i t  tha t the respondents 
had to pay this money. The Court of Appeal 
relied on the decision in  K ru g e r  v. M oel T ry fa n  
S h ip  Com pany (10 Asp. Mar. Law Cas. 46o ; 97 
L . T. Rep. 143; (1907) A. C. 272), but i t  is 
distinguishable. The principle does not extend 
to a b ill of lading, which throws additional 
obligations on the shipowner, fo r the master is 
not bound to sign it. I t  was his duty to see 
that the marks on the bales corresponded w ith 
the marks in  the b ill o f lading, and i f  not he 
m ight have refused to sign. The shipper does 
not warrant the accuracy of the marks set out in  
the b ill of lading. The master signed on his own 
responsibility, and there was no contractual 
obligation on the appellants. As to the principles 
of «indemnity see

C orporation of Sheffield v. B arc lay , 93 L. T. Rep. 
83 ; (1905) A. C. 392.

They also referred to
B ishm an v. C hris tie  and Co., 6 Asp. Mar, Law 

Cas. 186 (1887); 57 L. T. Rap. 552; 19 Q. B. 
Div. 333 ;

Parsons v. New Zealand S h ipp ing  Company, 9 
Asp. Mar. Law Cas. 33 ; 82 L. T. Rep. 327 ; 
(1900) 1 Q. B. 714 ; affirmed on appeal, 9 Asp.

2 X
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Mar. Law Caa. 170 ; 84 L. T. Rep. 218 ; (1901) 
1 K. B. 148;

S m ith  v. B edouin  Steam N av iga tion  Company, 
(1896) A. C. 70 ;

S tum orev. Breen, 12 App. Cas. 698.
C hilders v. W ooller, 2 E. & E. 287.

The suggested lia b ility  is too wide, and comes 
w ith in  no known rule of law.

S eru tton , K.C. and M ack inn o n  supported the 
judgment of the Court of Appeal.

Leslie  Scott, K.C. in  reply.—I t  was the duty of 
the ship to check the marks on the bales. The 
charterers had done a ll tha t was required of 
them when they had seen tha t bales properly 
marked were deposited on the quay.

A t the conclusion of the arguments their Lord- 
ships gave judgment as follows :—

The L o rd  Ch a n c e lo r  (Loreburn).—M y Lo rds : 
To my mind there is no ground whatever fo r this 
appeal when once you arrive at the facts. I  shall 
not enter upon a minute examination of them, 
but w ill merely state summarily what the result 
of the evidence seems to me to be. The trouble 
in  th is case arose from  the fact tha t certain bales 
were placed in  th is ship not corresponding in  
marks w ith the b ill of lading, and hence by the 
law of France the ship was obliged to compensate 
the consignees, and now seeks to recover against 
the charterers. Now every element of this mis
take was in  the charterers themselves in  what 
they did which they ought not to  have done, 
and in  what they omitted to do which they ought 
to have done. They alone knew the proper bales 
to be placed upon the ship, and also what were 
the marks. They alone loaded the ship and 
checked the marks. The American A ct does not 
impose upon the ship any obligation as between 
the ship and the charterers to check these marks. 
The charterers alone supplied the marks where 
defective, although the master, in  excess of his 
duty, paid the cost of it. The charterers alone 
put the marks on the mate’s receipts, and did so 
at a time when i t  was too late fo r the master to 
check them w ith the bales. The charterers 
entered these marks upon the b ills  of lading, and 
presented those bills of lading to the master, who 
accordingly signed them. Now, in  paragraphs 10 
and 11 of the statement of claim the complaint 
against the defendants is that “  the defendants in  
presenting the bills of lading w ith  the marks 
therein specified ”  requested the master “  to sign 
them, and the defendants are liable to indemnify 
the p la in tiffs from the consequent lia b ility  in 
curred by them as aforesaid.”  Then there is 
a fu rther alternative stated in  paragraph 11: “  In  
fu rther alternative the defendants by presenting 
the said bills of lading to the captain and (or) by 
certain documents called daily reports which were 
prepared by defendants and produced to the 
captain on Dec. 20, 1906, represented and 
warranted to the captain that the marks specified 
therein correctly specified the various marks on 
the bales tha t the defendants had shipped, and 
the defendants made such representation and 
warranty, intending tha t the captain should 
thereon sign the bills of lading, and tha t the 
pla intiffs should thereby incur liab ilities there
under. And the captain signed in  reliance on 
such representation.”  In  my opinion, both those 
paragraphs are fu lly  proved, and there is no 
ground whatever fo r disturbing the judgment

which has been arrived at by the Court of Appeal. 
I  therefore move your Lordships tha t the appeal 
should be dismissed w ith costs.

E a rl of H a l s b u r y .—M y Lords: I  th ink  that 
when once the facts of this case are understood i t  is 
clear of a ll doubt. Assuming tha t the charterers 
were under an obligation both in  respect of the 
marks and the loading, as I  th ink  they were, there 
can be no doubt as to the true result of th is case. I  
am bound to say tha t I  th ink ' tha t i t  need not 
have lasted so long i f  we had understood orig i
na lly what the actual facts were. Speaking fo r 
myself, I  misunderstood them. I  was not aware 
of the peculiarity of the charter-party in  this 
case; I  did not know tha t i t  was the duty of the 
charterers under th is particular charter to have 
loaded the vessel and taken care tha t the proper 
marks were there. Once I  understand that, I  
have no doubt whatever, and I  entirely concur 
w ith the judgment which the Lord Chancellor 
has suggested.

Lord  A t k in s o n .—M y Lo rds : I  concur.
Lord G o r e l l .—M y Lords : I  concur. I  th ink 

tha t the evidence establishes the cause of action 
which is to be found set out in  the 11th paragraph 
of the statement of claim.

Lord  Sh a w .—M y Lords : The mistake in 
respect of which these proceedings occurred was a 
mistake which, as I  gather from  the argument, 
occurred in  th is way : That between the time of 
the marking, which is assumed or argued to have 
been correct, on the quay side and at the time of 
the ultim ate delivery of these goods in  the hold 
of the vessel, certain discrepancies arose. The 
time of the marking was not the conclusion of the 
duty of the charterers a t the quay side. B y  the 
charter-party the charterers had upon them the 
responsibility of loading this vessel. I f ,  therefore, 
the mistake arose between the time when the 
goods were on the quay side and the time when 
they were loaded, the clearing up of tha t mistake 
lies w ith in  the area of responsibility of the 
charterers. I  th ink, therefore, tha t the appeal 
cannot be maintained.

Judgm en t appealed f ro m  affirm ed, and  appeal 
dism issed w ith  costs.

Solicitors fo r the appellants, F ie ld , E m ery , 
Roscoe, and M edley, fo r Batesons, W arn, and 
W im shurs t, Liverpool.

Solicitors fo r the respondents, W . A . C rum p  
and Son.
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Court of § t t t o t m
------- ♦ -------

HIGH COURT OF JUSTICE

K IN G ’S B E N C H  D IV IS IO N .
F r id a y , Oct. 22, 1909.

(Before H a m il t o n , J.)
M e n t z , D e c k e r , a n d  C o. v . M a r it im e  I n s u r 

a nc e  Co m p a n y  L im it e d , (a)
M a rin e  insurance—B a r ra t r y —D e v ia tio n — N otice  

o f d e v ia tio n — A m o u n t o f  p re m iu m  fixe d  a fte r  
breach o f  w a r ra n ty — M a r in e  In su rance  A c t 1906 
(6 E d w . 7, c. 41), s. 49 (1) (g), and  schedule, r .  11.

A  p o licy  effected on commissions on the Viduco 
in c lu d e d  b a rra try  o f  the m aster am ong the 
in su re d  p e rils . The p o licy  also con ta ined  the 
fo llo w in g  clause : “  I n  the event o f  the vessel 
m a k in g  any d e v ia tio n  o r change o f  voyage, i t  is  
m u tu a lly  agreed th a t such d e v ia tio n  o r change 
sh a ll be held covered a t a p re m iu m  to be 
a rranged , p rov ided  due notice be g iven by the 
assured on rece ip t o f  advice o f  such dev ia tion  
o r change o f voyage.'’ The m aster made two 
voyages f o r  h is own benefit w ith o u t the know 
ledge o r consent■ o f  the assured, who rem ained  
in  ignorance o f  them  u n t i l  a fte r  the loss o f  the 
vessel. N otice  o f  the dev ia tion  was not g iven to 
the u n d e rw rite rs  u n t i l  a fte r the loss.

H e ld , in  an action  on the p o lic y , th a t both voyages 
were ba rra trous , an d , a lthough devia tions, they 
d id  no t p u t an  end to the p o lic y , an d  the assured 
were e n tit le d  to recover.

Semble, th a t the notice o f  d e v ia tion  was good, 
a lthough  n o t g iven  u n t i l  a fte r  the loss, and  th a t 
the am oun t o f  a d d it io n a l p re m iu m  m ust be p a id  
on the assum ption th a t the fa c t  o f  the dev ia tion  
was know n to both p a rtie s  a t the tim e  i t  took 
place.

Co m m e r c ia l  Co u r t .
Action tried by Hamilton, J . s itting  w ithout a 

ju ry .
The p la in tiffs claimed on seven policies of 

assurance effected by the defendants on com
missions expected to be earned in  respect of the 
barque Viduco. The policies were in  the usual 
form, and included among the perils insured 
against, barratry of the master and manners. 
The policy contained the following marginal 
clause:

In the event of the vessel making any deviation or 
change of voyage, it is mutually agreed that sue 
deviation or change shall be held covered at a premium 
to be arranged, provided due notice be given by the 
assured on receipt of advice of such deviation or change 
of voyage.

By the policies and indorsements the assured 
were to be held insured whilst at San Juan del 
Sur from the 26th A p ril 1907 to the 25th Aug. 
1907, and thence to a port or ports of loading in  
Costa Rica, and thence to a port of discharge in  
the U nited K ingdom  or on the continent of 
Europe between Bordeaux and Hamburg.

In  Ju ly  1907 the V iduco  sailed from San Juan 
del Sur to Punta Arenas fo r orders, and there 
received orders to load a cargo of tim ber at Cocos
{a) Reported by L eonard O. T homas, Esq., Barrister-a t-Law .

Bay, in  Costa Rica. A t  Punta Arenas the 
master of the Viduco  made an arrangement with 
one Captain Gissler to take him and some cargo 
to Cocos Island, which is about 250 miles south- 
west of Punta Arenas.

The Viduco  accordingly le ft Punta Arenas and 
arrived at Cocos Island on the 19th Sept., and 
whilst there she grounded, but no damage was 
sustained. A  second agreement was then entered 
into between the master of the Viduco, and 
Captain Gissler, whereby the former undertook 
tha t after loading at Cocos Bay he would again 
proceed to Cocos Island fo r the purpose ot 
returning w ith Captain Gissler to the mainland.

The V iduco  le ft Cocos Island on the 28th Sept.; 
arrived at Cocos Bay on the 4th Oct., and 
remained loading th e re u n til the 15th Dec. On 
the 16th Dec. she le ft Cocos Bay and arrived at 
Cocos Island on the 27th Dec., anchoring in  the 
same place as on the former occasion.

For these two voyages the master received 
from  Captain Gissler 401. and 50Z. respectively.

W hile there she grounded and fina lly became 
a tota l loss on or about the 26th Feb. 1908. The 
facts tha t these two voyages were made and that 
payments had been received by the master in  
connection therewith, were not communicated 
to the owners, although the charterer was aware 
of the deviations. The captain’s conduct in  con
nection w ith  the loss of the V iduco  was subse
quently inquired in to by a marine court at 
Hamburg, resulting in  the suspension of his
certificate. ,.

By the ir statement of claim the plaintm s 
pleaded tha t the loss of the vessel was occa
sioned by theibarratrous conduct of the master, 
and, alternatively, by perils of the sea.

The defendants pleaded tha t the alleged, devia
tion  was not barratrous, and, alternatively, tha t 
there was no loss by barra try ; tha t the policies 
were dissolved by such deviation; and tha t no 
due notice of the deviation was given.

H o rrid g e , K.C. and F . T . B ig h a m  fo r the p la in
tiffs .—The master committed the offence ot 
barratry by making the two voyages to Cocos 
Island, and therefore by sect. 49 of the Marine 
Insurance A c t 1906 the deviation is excused. 
The term barra try is defined in  rule 11 ot the 
schedule to the A c t as including “  every wrongful 
act w ilfu lly  committed by the master or crew to 
the prejudice of the owner, or, as the case may 
be, the charterer.”  Here the voyages were made 
fo r the master’s own benefit, but, apart from that, 
his act, being prejudicial to  the owner, was barra
trous. Lord  Ellenborough has described. “  a gross 
malversation by the captain in  his office ”  as being 
barratrous. H eym an  v. P a ris h  (1809, 2 Campb. 
149) and in  A rnould ’s Marine Insurance (8th edit.), 
sect. 847, there is a statement to the effect tha t 
“  where . .. . the captain deviates from  the
proper course of the voyage in  fraud of his du ty 
to his owners and fo r his own private purposes 
unknown to them, th is is an act of barratry from 
the moment the ship is carried out of her course.”  
The charterer’s consent was immaterial, as there 
was no demise of the vessel so as to create the 
relationship of master and servant between the 
charterer and the capta in :

M ‘In ty re  v. Bowne, 1 Johns. N. Y. 219;
Hobbs v. H annam , 3 Campb. 93 ;
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S m a ll v. United K ingdom  M arine M u tu a l Insu rance  
Association, 8 Asp. Mar. Law Cas. 255, 293 ; 
76 L. T. Rep. 828 ; (1897) 2 Q. B. 42;

Cory v. B u r r, 4 Asp. Mar. Law Cas. 480, 559 
(1881); 49 L. T. Rep. 78; 8 App. Cas. 393.

A  premium can be paid fo r the deviation, i f  i t  
was not barratrous, on the assumption tha t both 
parties were aware of i t  at the time i t  took 
place:

Greenock Steam ship Company v. M a rit im e  In c u r, 
ance Company, 9 Asp. Mar. Law Cas. 364, 463; 
88 L. T. Rep. 207; (1903) 1 K. B. 367.

Les lie  Scott, K.C. and S im ey  fo r the defen
dants.—In  order to establish barratry something 
in the nature of a crim inal act on the part o f the 
master must be established :

E arle v. Bouicroft, 8 East 126 ;
Arnould’s Marine Insurance, sect. 846.

Negligence is not barratry, nor does deviation of 
itse lf amount to barratry. There is no barratry 
unless the master does tha t which he w ilfu lly  be
lieves to be wrong, although i t  may not be 
necessary to show tha t the act was crim inal in  
the sense of rendering the master liable to 
prosecution under the crim inal law. There is no 
evidence in  the present case to show tha t the 
master intended to defraud his owners. The 
marginal note in  the policy refers to notice before 
loss. The p la in tiffs cannot recover, as no notice 
was given u n til after the loss, and the under
writers had no opportunity of effecting a re-assur
ance.

H o rrid g e , K.C. in  reply.—The marginal clause 
simply means tha t the owners must give notice 
of deviation when they receive i t  themselves, and 
tha t they w ill not be covered unless they give 
such notice. In  Greenock S team ship  C om pany v. 
M a r it im e  Insu rance  C om pany {sup.) Bigham, J. 
held tha t the clause m ight be relied upon after 
loss.

H a m il t o n , J.—This is an action brought by a 
German firm  upon seven policies of insurance 
effected w ith  the M aritim e Insurance Company 
in  this country upon commissions in  respect of a 
foreign sailing vessel, of which the p la in tiffs were 
the managing owners at the tim e of the occur
rences in  question. The policies were effected to 
cover an interest which they had on commissions 
expected to be earned, and i t  is common ground 
in  the action tha t these commissions have been 
lost to them owing to the to ta l loss o f the vessel; 
and no question arises in  any way as to their 
r ig h t to recover on the policies, or as to the 
amount to  be recovered subject only to this, 
tha t in  consequence of the captain having made 
two voyages from the coast of Costa Rica to Cocos 
Island, the defendants have a defence, which they 
relied upon, as a breach of warranty not to 
deviate, unless the act o f the captain in  making 
those two short voyages could be said to have 
been barratrous, in  which case under the Marine 
Insurance Act, sect. 49 (1) (g) deviation would be 
excused as a breach of warranty. There is a 
fu rther question, even i f  i t  was a deviation, there 
was a deviation clause in  the policy to the benefit 
of which the p la intiffs would be entitled unless 
the defendants were in  a position to show that the 
proviso in  tha t deviation clause had not been 
complied with. The facts are relatively short. 
The captain was to proceed to a place on the

coast of Costa Rica called Punta Arenas. There 
he was to get orders fo r a loading port under a 
charter to load tim ber fo r Europe. The charterer 
was not immediately ready w ith  his cargo. The 
captain met at Punta Arenas a fellow-country
man, who had been fo r some twenty years con- 
cessionnaire of various rights of the Costa Rica 
Government in  its  possession Cocos Island, 
who was anxious to get transported to Cocos 
Island w ith some of his goods at the earliest 
possible moment. Accordingly, the captain took 
the vessel, which was then ligh t, across to Cocos 
Island, and made a voyage which occupied, I  
th ink, some th irty-n ine days in  the la tte r pa rt 
of August and in  September. He returned 
from Cocos Island to the mainland, and there, 
at a place called Bahia de Cocos, loaded 
his homeward cargo of timber, w ith a small 
quantity of ballast, and then again, at the instance 
of the German concessionnaire, returned w ith  a 
quantity of goods to Cocos Island, where the 
vessel stranded, and received so much in ju ry  that 
eventually i t  was found impracticable to keep 
her afloat. The conduct of the captain in  
hazarding his vessel under th<?se circumstances 
was such that, when i t  was inquired in to before 
a marine court at Hamburg, to which he was 
subject, his r ig h t to continue the profession of a 
maritime commander was taken away on the 
ground of his m isconduct; bu t I  th ink  the details 
of his misconduct are not material to th is case, 
except to th is ex ten t.- tha t they show him as a 
seaman in a very unfavourable light, and i t  may 
be, therefore, tha t a person so i l l  qualified to 
discharge his duties as a captain in  one respect 
m ight have been prone to forget them in  another. 
About the end of February the vessel broke her 
back where she lay, and thereupon became a tota l 
loss.

The fact of the loss was known in Europe 
before the owners were aware tha t the vessel had 
been to Cocos Island on the firs t occasion, and 
the owners were not aware of her having been to 
Cocos Island at a ll u n til they learned that she 
was in  trouble there. I  find as a fact tha t the 
owners were entirely unaware tha t the captain 
was going to take the vessel to Cocos Is land ; I  
find as a fact tha t the owners had never really 
given any authority to him which would cover 
him in his voyages to Cocos Island, and tha t they 
did not become aware of the firs t voyage u n til 
the captain returned to  Hamburg, and made a 
confession at the beginning of May of the circum
stances of the second voyage to Cocos Is land ; 
and of tha t fact they only became aware at a time 
when the underwriters, who were • also unac
quainted w ith the facts, could, as i t  turned out, do 
nothing to avert a to ta l loss. Now, there is no 
doubt at all, having regard to the terms of the 
policy, which I  need not read, tha t the voyages to 
Cocos Island were deviations. The question, 
therefore, which arises firs t of a ll is : In  deviat
ing did the captain commit a barratrous act P 
The Marine Insurance A c t in  the schedule in 
par. 11 states that, “  The term ‘ barratry ’ includes 
every wrongful act w ilfu lly  committed by the 
master or crew to the prejudice of the owner, or, 
as the case may be, to the charterer.”  The 
authorities p rio r to the A c t show that where a 
captain is engaged in  doing tha t which he must, 
as an ordinary man of common sense, know to be 
a serious breach of his duty to his owners, and is
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engaged in  doing i t  fo r his ovrn benefit, then he 
is acting barratrously. He may act quite 
barratrously in. many other ways, bu t I  th ink  1 
is quite clear tha t i f  he is disregarding his duty 
to his owners and breaking his duty to them tor 
the sake of private purposes and ends, his conduct 
is barratrous. How the captain has not been 
called as a witness, and his whereabouts are not 
known. The letter tha t lie wrote in  May 1908 
to his owners containing his account of the trans
action has been read as part of the admitted corre
spondence, and I  do not th ink  tha t the captain s 
case, or the case of those who are interested in 
presenting his case, suffers by th is mode ox 
presentation, because i t  may very well be tha t 
cross-examination m ight have produced an un
favourable impression of his conduct even more 
quickly then than tha t conveyed by a scrutiny ot 
his letter. B u t what I  find is th is : according to 
his le tter of the 5th May 1908, on arriv ing at Punta 
Arenas on the 11th Aug. he made the acquaintance 
of the sole inhabitant and explorer of Cocos Island, 
a person called Gissler. Gissler was at tha t 
time particu larly anxious to get to  the island as 
soon as possible before some competitors landed 
there, and he opened negotiations, apparently at 
once, w ith Captain Stoltz of the Viduao. Captain 
Stoltz, at any rate, had time to consider the fact 
that his chart of the island was a very small one, 
and to communicate w ith Mr. Frederico Solrado 
of Siberia, the charterer, to see i f  he had any 
objection to the voyage being made. Accordingly 
I  th ink  i t  is not too much to assume tha t by the 
16th Aug. 1907, five days after his arrival, the 
project of his going to Cocos Island had been 
mooted between himself and Gissler, and the 
negotiations were getting on. Nevertheless, he 
wrote a le tter of tha t date to his owners which 
makes no allusion whatever to tha t prospective 
voyage, and announces tha t he does not yet know 
what he w ill do. W hat he did in  fact was to sail fo r 
Cocos Island on the 27th Aug., some time haying 
been lost in  having some small leaks repaired. 
He wrote again to his owners on the 25th Aug. 
from Punta Arenas, th is tim e only two days 
before actually sailing, and again he makes no 
allusion to the voyage he is about to undertake, 
but suggests that he w ill require an advance of 
2001. Then he went to Cocos Island, and, m a 
manner which struck the German court of inquiry 
as unseamanlike, allowed bis vessel to  ground. 
A lthough she does not appear to have taken any 
harm, i t  is not at a ll uncommon fo r captains 
whose vessels have been on the ground to notify 
their owners to tha t effect fo r average purposes. 
I  have difficulty in  believing tha t any experienced 
captain, and none the less when tha t captain is a 
German, should be unaware of the elementary 
fact tha t both from  the point of view of a charter 
and from  the point of view of a policy ot 
insurance a deviation is a very serious matter ; 
tha t i t  ought not to be undertaken on the 
responsibility of the captain alone w ithout con
sultation w ith his owners unless he has clear 
authority. I f  he does undertake i t  i t  is extremely 
desirable tha t he should report i t  at once. The 
captain returned from Cocos Island, and pro
ceeded to load at Bahia de Cocos, from  there 
wrote to his owners, quite fu lly , mentioning tha t the 
loading of the vessel was proceeding very slowly, 
mentioning his effort to  obtain a new crew, and 
mentioning tha t he had drawn on them fo r 200i.

on the Compania de Agendas de Costa Rica, but 
not saying one word about the fact tha t he had 
made a voyage to Cocos Island, and not saying 
one word about the fact that he had been 
promised money, which was subsequently paid 
to him  in  the form  of a cheque, and not 
saying one word about the fact which he 
alleged in  the fo llow ing May tha t in  making this 
tr if lin g  p ro fit fo r his owners he considered he 
was acting on authority which arose out ot a 
voyage as long ago as the year 1900. A fte r he 
had loaded his cargo of tim ber fo r home, he went 
once more to Cocos Island, and this time managed 
to lose both the ship and the cargo. B u t again 
there is no communication from him to his owneis 
of the circumstances of this voyage as I  under
stand the telegram sent from Panama, when he 
le ft the vessel in  difficulties at Cocos Island and 
was seeking assistance on the mainland He sent 
telegrams re lating to the position of the vessel, 
but no communication at a ll re lating to the 
circumstances of these two voyages He says 
tha t 401. fo r the one voyage and 501. to r 
the other voyage was what he was to receive 
from  Captain Gissler, the concessionaire. I t  
has been shown to me by evidence from 
the owners, which I  accept, tha t the ship s 
expenses fo r the tim e of the firs t voyage, apart 
from the amount of the premium which would be 
due fo r the deviation which was to be covered, 
would greatly exceed 401. I  have not had i t  
cleared up by any detailed evidence as to exactly 
how the cost of remaining on the coast pending 
loading of cargo would compare w ith  the cost of 
going over to Cocos Island; but I  am not at a ll 
satisfied tha t he could possibly have considered 
401. an adequate remuneration fo r his owners to r 
the risk and expense of going over to Cocos Island, 
or 501. fo r the risk and expense of the second 
voyage. The inference which I  draw in tact, 
therefore, is tha t whatever was to be paid m 
respect of those two voyages was going to be 
paid in  tbe firs t instance fo r his own benefit, and 
I  th ink  M r. Horridge’s explanation w ith regard 
to the log is a reasonable one to adopt—tha t is 
to say, that, having regard to uhe fact tha t he 
must produce a clean log when he got home, he 
did enter a ll the actual circumstances o l the 
voyage—or his mate did—as they took place. 
Had tha t not been so, and had there been no 
entries or had the entries been fraudulent I  
should have expected the Marine Court at Ham
burg, who had the log, and have i t  s till, to have 
drawn attention to it.  I  therefore assume that 
the log was regularly kept. I  remark, however, 
tha t i t  appears from the Marine Court’s report 
tha t the mate who subsequently came home w ith 
him  was w ith  him  on the firs t voyage. That 
appears on the correspondence, but the Marine 
Court made a mistake in  th ink ing  the mate was 
w ith him on both voyages. The German seamen 
appear to have been paid ofl: in  Central America, 
and the evidence of two of them before the court 
was evidence by deposition only. I t  seems to me 
not at a ll unlike ly that the captain would be a ll 
the more prone to take advantage of the oppor
tu n ity  tha t arose from  the fact tha t the old mate 
was leaving the ship, and his new mate was only 
coming out to Bahia de Cocos before loading, and 
tha t as regards other people, i f  they were paid 
o fi anywhere but in  Germany i t  was not like ly 
that anything would be heard of them any longer.
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I  have come to the conclusion tha t the only 
reasonable explanation of the captain’s conduct 
is tha t he was going to make an advantage fo r 
h im se lf; tha t the log was allowed to be w ritten 
up as usual, because, after all, i f  the th ing  had to 
be explained he would le t the worst come to the 
worst, and m ight take his b ill and write down 601. 
instead of 100L., and i t  may be tha t he received a 
good deal more than 401.; but he m ight escape 
by owning up to 401. and stating tha t he 
thought he was acting under the authority given 
to him  in  respect of different circumstances 
in  a voyage between Valparaiso and Pisagua 
in  1900. Having come to the conclusion tha t 
both these adventures were barratrous, i t  follows 
tha t although they were deviations they did not 
either of them pu t an end to the policies. The 
policies are on foot, and the deviations do not 
afford any answer at all.

There has been an argument on the deviation 
clause, and I  th ink  I  ought to  say a word upon 
it.  I  regard i t  as applicable to a ll the forms of 
the maritime insurance policy, and I  th ink, there
fore, I  am bound to consider i t  in  the lig h t of a 
clause which may be intended fo r the protection 
of cargo-owners as well as of shipowners. On 
tha t I  th ink  I  am bound by the judgment of the 
present President of the Probate, Divorce, and 
A dm ira lty  D ivision in  the case of the Greenock 
S team ship  C om pany  v. M a r it im e  In su ra n ce  Com
p a n y  {sup.). The premium must be calculated 
upon the assumption tha t the parties had known 
of the breach at the tim e i t  happened, and I  
do not see th a t the proviso added to the 
clause since, which makes th is clause differ 
from the clause in  the Greenock Steamship Com
pany’s case, makes any difference in  tha t regard. 
1 cannot construe the clause as either giving 
an option to the assured to claim to be covered or 
not, as he w ill, nor do the words “  due notice ”  
create a lim ita tion. In  order to  be “  due ”  the 
notice must be given at the tim e when the under
w riter can s t i l l  reinsure and protect himself. I t  
is p la in to  me tha t the clause involves some risk 
to both parties, considerable risk in  a case like 
th is to  the underwriters, and, on the other hand, 
i t  enables the underwriters to get business which 
I  imagine i t  would otherwise be rather d ifficu lt to 
arrange. A t  any rate, the clause must be read as 
i t  stands, and I  th ink  tha t is a mutual agreement 
to hold covered, subject to  a proviso which is 
satisfied in  the present case by the g iv ing of such 
notice which the assured could give after the re
ceipt of advice, and that, there being nothing 
practicable to be done on the receipt of the advice, 
the notice was given sufficiently early fo r the pur
poses of the present case at the time when i t  was 
given. I  th ink  I  ought to  dispose of a ll the 
issues of fact, although i t  is not necessary fo r my 
judgment. I f  i t  had been necessary fo r the 
assured to bring himself w ith in  the protection of 
the deviation clause the premium which I  th ink 
—follow ing the ru le  la id  down in  the Greenock 
S team ship  Com pany v. M a r it im e  In su ra n ce  Com
p any  (sup.)—he would have had to pay would 
have been twelve guineas per cent, fo r the two 
voyages, because 1 th ink  the evidence of Mr. 
W alton, although uncontradicted, shows tha t 
there was sufficient uncertainty and hazard about 
the Cocos Island tr ip  to  ju s tify  me in  saying the 
higher of the two premiums mentioned is probably 
the r ig h t one. There w ill be, therefore, judgment

fo r the pla intiffs fo r the amount of the claim, 
which I  th ink  is 700Z.

Solicitors fo r the p la in tiffs : L ig h tb o u n d , Owen, 
and M a c lv e r.

Solicitors fo r the defendants : Batesons, W a rr ,  
and W im shu rs t.

Dec. 9 and  20, 1909.
(Before B r a y , J.)

M o el  T r y v a n  Sh ip p in g  Co m p a n y  L im it e d  
v. A n d r e w  W e ir  a n d  Co. (a)

C h a rte r-p a rty  — C ance lling  clause — O ption  to 
cancel— T im e  when op tion  m ust be exercised.

A  ch a rte r-p a rty , dated the 18th  M a rch  1907, con
ta in e d  the fo llo w in g  clause .- “  The charterers or 
th e ir  agents have the op tion  o f cance lling  th is  
c h a rte r-p a rty , p ro v id e d  the sh ip  is  not a rr iv e d  as 
w ith in  described a t Newcastle, N ew  South  
Wales, by the 15th  Dec. 1907.”

S h o rtly  before the 15th  Dec. 1907 the charterers  
were in fo rm e d  by the shipowners th a t the ship  
was de ta ined  and  could not a rr iv e  [by the can
ce lling  date, and  they were asked to state 
w hether they w ou ld  exercise th e ir  op tion  to 
cancel o r not. T h is  they refused to do, and  
re q u ire d  the shipowners to send the sh ip  to 
Newcastle  in  accordance w ith  the ch a rte r-p a rty . 

The sh ip  a rr iv e d  a t Newcastle in  June  1908, when 
the charte re rs exercised th e ir  o p tio n  to cancel, 
and  refused to load her.

I n  a n  action  by the shipowners f o r  damages f o r  
the defendants’ re fu sa l to load  :

H e ld , th a t the charte re rs were e n tit le d  to exercise 
th e ir  op tion  to cancel on the a r r iv a l o f  the sh ip  
a t the p o rt o f  load ing , and were n o t bound to do 
so p r io r  thereto.

L iv e r p o o l  assizes .
Action tried by Bray, J. s itting  w ithout a ju ry . 
The p la in tiffs were the owners of the steam

ship Langd a le  and the defendants were the 
charterers of the vessel.

The p la in tiffs claimed damages fo r the defen
dants’ refusal to ship any cargo.

The defendants pleaded tha t they had cancelled 
the charter-party by virtue of a clause contained 
therein which entitled them to do so.

The charter-party, which was dated the 
18th March 1907, provided in  the usual form  that 
the ship should w ith  a ll convenient speed after 
discharge of certain cargo on the West Coast of 
Africa, sail and proceed to Newcastle, New South 
Wales, and there load a cargo of coal to  be 
shipped by the charterers. I t  contained the 
usual clause excepting certain perils and acci
dents, and also the follow ing clause :

The charterers, or their agents, have the option of 
cancelling this charter-party provided the ship is not 
arrived as within described, at Newcastle, New South 
Wales, by the 15th Dec. 1907.

Shortly before th is date the charterers were 
informed by the shipowners tha t the ship was 
detained and could not arrive by the cancelling 
date; and were asked to state whether they would 
exercise the ir option to cancel or not. They 
refused to accede to th is request, and required 
the shipowners to send the ship to Newcastle in
(y) Reported by L eonard 0. T homas, Esq.. Barristor-at-Law.



MARITIME LAW OASES. 343

K .B . D iv .] M o e l  T r y v a n  Sh ip p in g  Oo . I

accordance w ith the charter-party. The ship 
arrived in June 1908, when the charterers exercised 
their option to cancel. A t this time freights were 
lower than the rate mentioned in  the charter- 
party, and the pla intiffs claimed damages in 
respect of loss sustained by employing the ship at 
a lower rate of freight.

H o rrid g e , K.O. and Keogh fo r the p la in tiffs.— 
The covenant to proceed to the loading port must 
be read w ith the cancelling clause, and the option 
must he exercised w ith in a reasonable time after 
the 15th Dec., the date when i t  accrued. No time 
is expressed; therefore the law implies a reason
able time. The American authorities seem to be 
contrary, but they proceed upon a misapprehen- 
sion of the decision in S h ub rich  v. Salm ond  
(3 Burr. 1637). The cancelling clause in  that 
case expressly provided tha t the charterer m ight 
exercise his option after the vessel s arrival. 
S im ilarly in  The Progresso (50 Fed. Rep. 83o) 
the clause itself provided when the option was to 
be exercised. Carver on Carriage by Sea, sect. 222, 
proceeds upon the same misapprehension of 
S hub rich  v. Salm ond. The only English authority 
is B u c h n a ll B ro thers  v. Tate/m and  Co. (9 Asp. Mar 
Law Cas. 127 (1900); 83 L . T. Rep. 121), and the 
remarks there on this point are ob ite r.

Leslie  Scott, K .C . and W , N o rm a n  R aeburn  fo r 
the defendants.— A ll the authorities proceed on 
the principle tha t the ship is bound to proceed to 
the loading port, and they are directly in  the 
defendants’ favour. In  The Sam uel W. R a i l  (49 
Fed. Rep. 281) the cancelling clause was practi
cally in  the same words as in  the present case, 
and the court held that the option was to be 
exercised at the place where the ship was to load, 
and tha t the shipowner had no rig h t to  call upon 
the charterer to exercise his option elsewhere. 
There is nothing in  the cancelling clause to affect 
the fundamental undertaking of the shipowner 
In  exercising the option the charterer is not bound 
to consider the benefit or otherwise of the ship
owner :

Tharsis S u lp h u r and Copper Com pany  v. Morel 
and Co., 7 Asp. M a r. Law  Cas. 10C. ; (1891) 2 

Q. B . 650.
The pla intiffs are seeking to read in to the cancel
ling  clause a term which is not expressed, but the 
courts w ill not im p ly a term  unless i t  clearly 
appears tha t the parties must have so intended. 
They also referred to

K a rra n  v. Peabody, (1906) 145 Fed. Rep. 166.
H o rrid g e , K.O. in  reply.—The plain tiffs  are not 

seeking to im ply any term ; they are relying upon 
the language of the clause.

B ray , J.—The facts in  th is case are undisputed 
and very simple, but an im portant point of law 
is raised. The p laintiffs, the owners of the steam 
ship Langda le , sued the defendants the charterers, 
fo r breach of contract in  not loading her when 
she arrived at Newcastle, New South Wales, the 
port of loading. The defendants’ answer was that 
the charter-party gave them the r ig h t of cancel
ling  i f  she did not arrive at Newcastle on the 
15th Dec. 1907, and tha t they exercised that 
option when the ship arrived at Newcastle 
in  June 1908. The p la in tiffs replied tha t they 
could only exercise the ir option to cancel w ith in  
a reasonable time after the 15th Dec., and, not 
having exercised the ir option when called upon to 
do so, the option was gone. The charter-party

:. v. A n d r e w  W e ir  a n d  Co. [K .B . D iv .

was dated the 18th March 1907, and provided in 
the usual form  tha t the ship should w ith a ll con
venient speed, after discharge of the cargo on the 
West Coast of A frica, sail and proceed to New
castle, and there load a cargo of coal which the 
charterers had bound themselves to ship. There 
was the usual clause excepting certain perils a r^ 
accidents, and towards the end there was a 
cancelling clause in  these words : “  The charterers, 
or the ir agents, have the option of cancelling th is 
charter-party provided the ship is not arrived as 
w ith in  described at Newcastle, New South Wales, 
by the 15th Dec. 1907.”  The charterers were 
informed shortly before the 15th Dec. 1907 that 
the ship was detained, and could not arrive by the 
cancelling date. They were asked by the ship- 
owners to say whether they would exercise then- 
option to cancel or not. They refused to state 
whether they would or not, and required the ship
owners to send the ship to Newcastle in  accord
ance w ith  the charter-party. A t one time the 
shipowners stated tha t they would not send her, 
but eventually they said they would, and in  fact 
did so, and she arrived in  June 1908. On 
arrival, the charterers exercised the ir r ig h t to 
cancel the charter-party and refused to load her. 
Freights had fallen, and the shipowners were only 
able to employ the ship at a lower fre ight, and 
they claimed damages. The question is thus 
neatly raised whether the shipowners could call 
upon the charterers to exercise the ir option 
before the ship arrived at the loading port, and 
whether the option was gone i f  the charterers 
failed to exercise i t  when called upon to do so. 
The p la in tiffs ’ contention was tha t under this 
charter-party the defendants were able to exercise 
the ir option w ith in  a reasonable tim e after the 
cancelling date, and, fa iling  to do so, the option 
was gone. The defendants contended tha t this 
question was really concluded in  the ir favour by 
authority, and tha t apart from authority they 
were r ig h t on the true construction of the charter-

^ I t w i l l  be convenient to examine the authorities. 
The firs t authority is the case of S h ub rich  v. 
Salm ond [sup.), decided by Lord Mansfield and 
W ilm ot, J. in  the year 1765. The action was by 
the charterers against the shipowner fo r breach of 
contract in  not sending the ship to the port ot 
loading, and the question arose on demurrer to two 
pleas of the defendants. The cancelling clause was 
not in  the same form  as here, fo r i t  was expressly 
provided that the charterer m ight exercise the 
option to cancel after the ship’s arrival. The 
importance of the decision was tha t the court 
held tha t there was an absolute covenant by the 
shipowner to sail the ship to the port of loading, 
and tha t the proviso fo r cancellation could not 
excuse him fo r not going because he could not get 
there by the cancelling date, he having expressly 
covenanted to go to tha t port. This case was 
followed by two American decisions: The Sam uel 
W . H a l l  (s u p ] and The Progresso (sup.). In  
the former case the cancelling clause was practi
cally in  the same words as in  the present case, 
and the court held tha t the option was to be 
exercised at the place where the ship was to load, 
and tha t the shipowner had no r ig h t to call upon 
the charterer to  exercise his option elsewhere. 
In  the la tte r case the decision was the same, but 
the cancelling clause provided tha t the option 
was to be declared when the ship was ready to



844 MARITIME LAW CASES
K .B . D rv .] M o e l  T r y v a n  Sh ip p in g  Co. L im . v . A n d r e w  W e ir  a n d  Co. [K .B . D iy .

load. The question does not seem to have arisen 
again in  the English courts u n til the case of 
B u c k n a ll v. T ate rn  (sup.) in  the Court of Appeal 
in  the year 1900. In  tha t case the charterer 
asked fo r an in junction to restrain the shipowner 
from  employing his ship elsewhere than in  
sending her to Bussorah, the port of loading. 
The cancelling clause provided tha t the 
charterers should be at libe rty  to cancel i f  the 
ship was not ready to load at Bussorah by the 
18th June. I t  was found impossible to send 
the ship to Bussorah by the time named, and 
the charterers were called upon to say whether 
they would or would not load the vessel, and they 
refused to answer, whereupon the shipowner 
refused to send the ship there. The Court of 
Appeal refused the in junction upon the ground 
tha t the charterers, the p la intiffs, would have 
the ir remedy in  damages, and tha t they had so 
acted as to disentitle them to an in junction. 
The importance of tha t case was that 
Smith, L .J . in  his judgment stated tha t the 
shipowners were bound to send the vessel to 
Bussorah, and tha t i f  they did not send her there 
they must pay damages, w ith which Vaughan 
W illiam s, L .J . agreed. As the in junction was 
refused, the above statement of law was only 
a dictum, but i t  was a clear expression of 
opinion. There was a fu rthe r decision in  the 
year 1902 or 1903 in  the case of K a r ra n  v. 
Peabody, in  the U nited States c ircu it court, to 
the same effect, a manuscript report of which has 
been furnished to me by the parties. These were 
the only authorities brought to  my attention. 
Cancelling clauses seem to have existed fo r up
wards of 150 years, and in  every case, so fa r as I  
am aware, tha t can be found in  the books, the 
decision was tha t the ship must go to the port of 
loading, and tha t the charterer could not be called 
upon to exercise his option before the ship’s 
arrival. M r. Carver, in  art. 222 of his work on 
Carriage by Sea, states the law thus : “  More
over, the shipowner cannot require the charterer 
to  declare his election whether he w ill load or not 
before the ship has arrived at the loading place, 
although the date fo r arriva l may have already 
passed.”  M r. Scrutton, on p. 871 of his work on 
Charter-parties, 1904 edit., states the law th u s : 
“  Where there is a cancelling clause, and the ship 
cannot get to the port of loading by her can
celling date, she is yet bound to proceed unless 
delay by the excepted perils is such as to pu t an 
end to the charte r; ”  but in  a note he says, after 
quoting S h u b rick  v. S a lm ond  as an authority fo r 
th is statement of the la w : “  Q uxre , however, 
whether now i f  the shipowner asks the charterer 
on the cancelling date to exercise his option, the 
la tte r must do so P ”  No authority is cited by 
him  in  support of the quxre . I  should be very 
much disinclined to give a decision tha t would 
conflict w ith  what seems to be a settled interpre
ta tion of the cancelling clause. In  the case of 
T ha rs is  S u lp h u r  and Copper C om pany v. M o re l 
a n d  Co. (sup.), Lord  Esher, M .lt . says: 
“ That was decided nineteen years ago, and 
as i t  was a decision on a question of frequent 
mercantile interest we could not interfere w ith 
the decision unless we were fu lly  convinced i t  was 
wrong.”  That expresses my feeling, and the fact 
tha t the wording of the cancelling clause has 
differed in some of the caees does not seem of 
much importance.

I f ,  after the decisions I  have referred to, the 
parties had wished to provide tha t the charterer 
should be bound to exercise his option before 
the ship arrived at the port of loading, I  th ink  
they would have inserted an express provision 
to tha t e ffect; but, however that may be, I  con
sider the question apart from authority. Now 
the contention of the p laintiffs, as I  have said, is 
tha t there is an implied condition tha t the option 
should be exercised w ith in  a reasonable time after 
the cancelling date. I  th ink  i t  is a settled rule 
of construction tha t a term not expressed should 
not be implied unless i t  can be clearly seen that 
the parties must have so intended. I t  is not suffi
cient tha t they may have intended, nor tha t the 
insertion of the term w ill make a more reasonable 
contract. Now we find tha t there is in  the 
charter-party an express covenant or promise for 
the shipowner to go to the po rt of loading. I f  
he has to do this, why should not the charterer 
be entitled to wait u n til the ship arrives before 
he exercises his option ? The option is given fo r 
the benefit o f the charterer. He is not bound, as 
Lord Bowen says in  T ha rs is  S u lp h u r and Copper 
Com pany v. M o re l and  Co. (sup.) to consider the 
benefit or otherwise of the other party. He is 
bound to exercise his option in a reasonable 
manner, bu t not, so fa r as appears from the 
clause, in  a reasonable time from  the cancelling 
date. He is bound to be ready to load as soon as 
the ship is ready. That is his earliest obligation, 
and he must exercise his option before tha t time 
arrives. Subject to  that, the longer the time he 
has fo r exercising his option the better fo r him, 
and i f  the ship has to go to the loading port that 
is the most favourable time fo r tbe charterer to 
exercise his option. These considerations seem 
to me to afford good reason fo r not im ply ing the 
suggested lim ita tion  of time. B u t there are further 
difficulties. W hat is a reasonable time P Is the 
charterer entitled to have time to make inquiries 
where his ship is, and how long i t  is like ly  to be 
before she arrives P Surely he is. Is  he entitled 
to have time to make inquiries as to whether he 
can obtain another ship at the port of loading and 
upon what terms P Surely he is. These and 
other necessary inquiries may take a long time 
i f  the port, as i t  often is, is a distant one, and 
who can say w ith  any certainty when the reason
able time w ill have elapsed P When can the 
shipowner safely say tha t he is entitled to go 
elsewhere because the time fo r exercising the 
option has elapsed P W ould the parties, i f  they 
really considered the matter, ever enter in to such 
an uncertain contract P I  can understand the 
parties agreeing tha t the option must be exer
cised, say, in  fourteen or any other number of 
days after the cancelling date, but I  cannot 
imagine them intending to enter in to such an 
uncertain and unbusinesslike contract as is 
suggested. I t  is said, on the other hand: B u t 
look at the position of the shipowner. W hat a 
hardship i t  is upon him to have to go to the port 
of loading when i t  is perhaps almost certain 
that the charterer w ill cancel. There are several 
answers to this. I f  freights have fallen be can 
refuse to go, and the damages w ill be nominal. 
I f  i t  is uncertain tha t i t  w ill be beneficial to the 
charterer to  exercise his option because the 
position at the port of loading is uncertain, then 
th a t is a good reason fo r the charterer waiting 
u n til he can ascertain his position. Further,



MARITIME LAW CASES. 345

K .B . D i y .] B r a e m o u n t  St e a m s h ip  Co. L i m . v . A n d r e w  W e ir  a n d  Co. [K .B . D i v .

looking at i t  from  a practical point of view, tlie  
r isk  of the shipowner fa iling  to get his cargo, or 
earn his chartered fre ight, is a risk easily and 
very commonly insured against. These con
siderations, among others, lead me to the con
clusion tha t I  ought to make no such implica
tion, and that, find ing  no express words to lim it 
the time fo r exercising the option, I  ought to  
hold tha t the charterers were entitled under this 
charter-party to exercise the ir option on the 
arrival of the ship at Newcastle, and, tha t being 
so, the action fails, and there must be judgment 
fo r the defendants w ith costs.

Solicitors fo r the pla intiffs, W eigh tm an,P edder, 
and Co.

Solicitors fo r the defendants, W ill ia m  A . C rum p  
and Son.

Jan . 26 and  27, 1910.
(Before B r a t , J.)

B r a e m o u n t  St e a m s h ip  Co m p a n y  L im it e d  v .
A n d r e w  W e ir  a n d  C o. (a)

T im e c h a rte r-p a rty — S tr ik e  clause— M u tu a l i t y — 
C om m ercia l f r u s t r a t io n — L ia b i l i t y  o f charterers.

B y  a tim e  c h a rte r-p a rty  the owners agreed to le t 
and  the charterers agreed to h ire  a steamship f o r  
the te rm  o f one t r ip  f ro m  N ., N . S. W., to the west 
coast o f  S. A . I t  was p ro v id e d  th a t the cha r
terers “  sh a ll ”  p a y  h ire  a t the ra te  o f  1000Z. p e r  
ca le n d a r m onth , commencing tw e n ty -fo u r  hours 
a fte r  the, vessel was p laced a t the charterers ’ 
d isposa l and  to con tinue  u n t i l  the hou r o f  her 
rede live ry  to the owners. P a ym e n t o f  h ire  was 
to cease u n d e r ce rta in  events, but s trikes were 
no t in c lu d e d . The ch a rte r-p a rty  p ro v id e d :
“  The act o f  God, p e rils  o f  the seas, f ire , b a rra try  
o f the m aster a nd  crew, enemies, p ira tes , robbers, 
arrests and  re s tra in ts  o f  princes, ru le rs , and  
people, s trikes, co llis ions, s trand ings, and acc i
dents o f n a v ig a tio n , and a l l  losses an d  damages 
caused thereby, are a lw ays excepted, even when 
occasioned by the negligence, d e fau lt, o r  e rro r  
in  ju d g m e n t o f  the p ilo t, m aster, m arine rs , or 
other persons employed by the owners, o r f o r  
whose acts they are responsible, bu t n o th ing  
here in  conta ined sha ll exempt the owners f r o m  
l ia b i l i t y  to p a y  f o r  damage to cargo occasioned 
by bad stowage . . .  o r by causes other th a n  
those excepted, a nd  a l l  the above exceptions are  
c o n d itio n a l on the vessel being seaworthy when 
she enters on the cha rte r, bu t any la te n t defects 
in  the m ach ine ry  sh a ll n o t be considered unsea
w orth iness, p rov id e d  the same do not resu lt f ro m  
w a n t o f  due d iligence  o f the owners. . . .
T h is  clause is  not to be construed as in  any  
w ay a ffec ting  o r  cance lling  the p rov is ions f o r  
cessation o f  h ire  as p rov ided  in  th is  charter- 
p a rty .”

W hen the vessel was p laced a t the d isposal o f the 
charte re rs there was a s tr ike  in  ope ra tion  a t N ., 
N . S. W., w h ich  prevented the load ing  o f 
coal.

I t  was in  the con tem p la tion  o f  both p a rtie s  th a t the 
purpose o f  the em ploym ent o f  the sh ip  was to 
load coal a t N ., N . S. W., to  ca rry  i t  to the west 
coast o f S. A .

You. X I., N . S.
W Report«! tw  W. de B. H ebbebt , Esq., B&rrister-at-Law.

H e ld , th a t the exception o f strikes was no t m u tu a l, 
and d id  not p ro te c t the charterers ; and th a t  
the com m ercia l object o f  the c h a rte r-p a rty  had  
n o t been f ru s tra te d  by the existence o f the 
s tr ike .

Sp e c ia l  case stated by an umpire on an arbitra
tion as to the effect and meaning of a charter- 
party.

The follow ing facts were found :—
The charter-party was made between the Brae

mount Steamship Company L im ited, the owners, 
and Messrs. Andrew W eir aud Co., the charterers,
on the 5th Nov. 1909.

The B raem oun t was then at Durban, and was 
due to reach Newcastle, New South Wales, where 
she was to come on hire to the charterers, about 
the 18th Dec. 1909.

About the Sth Nov. 1909 a strike occurred at 
Newcastle, which had the effect of preventing the 
loading of coal there. That strike was in  opera
tion  when the B ra e m o u n t arrived on or about the 
18th Dec. 1909. I t  has continued w ithout in te r
mission, and s till continues.

No suggestion was made by either party fo r 
cancellation of the charter-party before the B ra e 
m oun t le ft Durban, but while she was on her way 
out correspondence passed between the parties 
to the effect th a t the charterers stated that, 
should the strike continue and thereby frustrate 
or cause delay in  the carrying out of the con
templated voyage, they would rely on the strike 
clause as excusing them ; while the owners stated 
tha t as the vessel was on her way to Newcastle 
they could only agree to cancel the charter fo r 
consideration, and tha t they would expect to be 
paid the hire when the vessel was placed at the 
charterers’ disposal, as per clause 2 of the charter- 
party.

The B raem oun t was placed at the disposal of 
the charterers at Newcastle on some day about 
the 18th Dec. 1909. The umpire who stated the 
case was asked by the charterers not to fix  the 
date w ith precision, and did not do so, but he 
assumed, fo r the purpose of the legal questions 
tha t arose, tha t the date was the 18th Dec. 1909.

He fu rther found tha t in  the contemplation of 
both parties the purpose fo r which the charterers 
intended to employ the B raem oun t was to load 
coals at Newcastle and to carry them to and 
deliver them at the west coast of South America.

Under normal conditions the time occupied 
in  so doing would have exceeded one month, 
and would probably not have exceeded two 
months.

The owners, under these circumstances, asked 
fo r a declaration tha t the B ra e m o u n t was on hire 
to the charterers.

The questions submitted to the umpire as 
determining the r ig h t of the owners to tha t 
declaration were: F irst, whether the exception of 
“ s trikes”  in  clause 26 of the charter-party was 
mutual or only fo r owners’ benefit, and, i f  mutual, 
what was its e ffect; secondly, whether the com
mercial object of the charter-party had been 
frustrated, and, i f  so, from what date.

He found tha t the exception of “  strikes ”  was 
not mutual. I f  th is had been a voyage charter 
he should have held otherwise in  deference to the 
modern decisions, particu larly tha t of Bigham, J. 
in  N ew m an and D a le  Steam ship C om pany v. 
B r it is h  and  S outh  A m e rican  S team ship  Com pany

2 T
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(87 L . T. Rep. 614; 9 Asp. Mar. Law Cas. 351; 
(1903) 1 K . B. 262).

He found no substantial difference between the 
clause in  tha t case and clause 26 in  the present 
charter-party, bu t in  his view tha t decision did 
not apply to a tim e charter-party.

He found tha t the doctrine of commercial 
frustra tion of the adventure had no application. 
The charterers were no doubt prevented from 
using the B raem oun t fo r the purpose fo r which 
they intended to use her, bu t in  th is case tha t was 
not, in  his opinion, enough.

He therefore declared tha t the B ra e m o u n t was 
on hire to the charterers from the date at which 
she was placed at the ir disposal a t Newcastle in  
Dec. 1909.

The question fo r the court is whether he was 
r ig h t or wrong in  law in  making tha t declara
tion.

The material portions of the “ time charter- 
party ”  were as follows :

I t  is  th is  day m u tu a lly  agreed between Messrs. 
B raem ount Steamship Company L im ite d , fo r and on 
behalf of the  owners (here inafter ca lled “  the  owners ” ) 
o f the  steamship called the  Braem ount . . . and
A ndrew  W e ir and Co., London, charterers.

2. T h a t the owners agree to  le t and the  charterers 
agree to  h ire  the  said steamship fo r  the te rm  o f one 
t r ip  from  Newcastle, N .S .W .,to  W .C . o f South America, 
Talaohuano Pieagua range. The h ire  to  commence 
tw e n ty -fo u r hours (Sunday and ho lidays excepted) a fte r 
w r itte n  notice from  capta in has been given charterers 
or th e ir  agents du ring  office hours th a t steamer is  a t 
th e ir  disposal a t Newcastle, N .S .W ., in  suoh ready 
accessible dock, w harf, or place, where she can safely lie  
a lways a float as charterers m ay d irect, she being then 
ready w ith  holds clear and clean and f i t  fo r  the recep
t io n  o f general merchandise, t ig h t, staunch, Btrong, 
and being in  every way fitte d  fo r the service and w ith  
fu l l  complement o f officers, seamen, engineers, and 
firemen fo r a vessel o f her tonnage, and to  be so m a in
tained.

7. T h a t the charterers sha ll pay fo r the use and h ire 
o f the said Bteamer a t and a fte r the  ra te  o f 10001. per 
calendar month, paym ent to  be made a t London, in  
cash, in  advance m on th ly , commencing from  tim e  of 
de live ry  as a fo resa id ; h ire  to  continue u n t i l  the hour o f 
he r rede livery to  owners (unless lo s t or cha rte r be can
celled) a t . . . T h ir ty  days h ire  to  be pa id to
owner on redelivery.

22. In  the event of loss o f tim e  fro m  deficiency of 
men o r stores, breakdown o f m achinery (whether p a rtia l 
o r otherw ise), collis ion, strand ing , damage, or in te r
ference by au thorities  preventing the  w o rk in g  o f the 
vessel fo r more than  tw e n ty -fo u r ru nn ing  hours, the 
paym ent o f h ire  sha ll cease u n til she be again in  an 
effic ient state to  resume he r service, w ith  a ll cargo and 
bunkers ( i f  any discharged) reloaded, a t the place where 
the  aocident occurred ; and should the  vessel, from  any 
o f the  above-mentioned causes, p u t back or p u t in to  any 
o ther ports  than those to  w hich she is bound, the  coals 
consumed and the p o rt charges, pilotages, and other 
expenses a t those ports, and a ll o ther expenses, conse
quent on p u ttin g  back o r p u tt in g  in , sha ll be borne by 
the owners, and the h ire  sha ll be suspended from  the 
tim e  o f her p u ttin g  back o r devia ting  to  enter p o rt u n t i l  
she be again in  the same position  and the  voyage (w ith  
a ll oargo and bunkers reloaded) resumed the re from  ; 
b u t should the vessel be d riven  in to  p o rt o r to  anchorage 
by stress o f weather, Buch detention o r loss o f tim e 
sha ll be a t the charterers’ r is k  and expense. I f  upon 
the voyage her speed be reduced by breakdown, 
casualty, or inefficiency o f crew, the tim e  los t and the 
cost o f extra  coal, i f  any consumed in  consequence 
thereof, sha ll be borne by the owners. The charterers

sha ll no t be responsible fo r any damage to  the steamer 
a ris in g  from  any cause whatever.

24. T h a t should the  steamer be lost, the h ire  to  cease 
and determ ine on the day of her loss, and i f  m issing 
from  the date when la s t heard of, and any h ire  pa id  in  
advance and no t earned sha ll be re turned to  charterers. 
I f  m issing or under repa ir a t tim e  when m on th ly  h ire  
becomes payable, paym ent o f said h ire  sha ll be sus
pended u n t i l  sa fe ty ascertained or servioe resumed.

26. The ac t o f God, pe rils  o f the  seas, fire, b a rra try  of 
the m aster and crew, enemies, p ira tes, robbers, arrests 
and res tra in ts  o f princes, ru lers, and people, strikes, 
collisions, strandings, and accidents o f nav iga tion , and 
a ll losses and damages caused thereby, are always 
excepted, even when occasioned by the negligence, 
default, or e rro r in  judgm ent of the  p ilo t, master, 
m ariners, o r other persons employed by the owners, 
o r fo r  whose acts they are responsible, b u t no th ing  
herein contained sha ll exempt the  owners from  
l ia b il i ty  to  pay fo r damage to  cargo occasioned by 
bad stowage, by  im proper or insu ffic ien t dunnage or 
ven tila tion , or by  im proper opening o f valves, sluices, 
and ports, o r b y  oauses other than those excepted ; and 
a ll the above exceptions are conditiona l on the vessel 
being seaworthy when she enters on the charte r, bu t 
any la te n t defects in  the  m achinery sha ll no t be con
sidered unseaworthiness, p rovided the  same do no t resu lt 
fro m  w ant of due diligence o f the owners, o r any o f 
them, o r by the  sh ip ’s husband or manager. Th is  
clause is no t to  be construed as in  any way a ffecting or 
cancelling the provisions fo r  cessation o f h ire  as p ro
vided in  th is  cha rte r-party . Charterers are no t answer- 
able fo r  any negligence, de fau lt, o r e rro r in  judgm ent o f 
trim m ers or stevedores employed in  load ing o r d ischarg
ing  the cargo.

29. The h ire  sha ll no t commence before the 1st Dec., 
unless w ith  charterers’ consent, and charterers have 
lib e r ty  to  cancel th is  charter should the steamer no t be 
ready, in  aooordance w ith  the provisions hereof, before 
the 31st Dec., the said op tion  o f cancelment to  be 
declared on notice o f readiness being given. Should 
steamer meet w ith  accident or detention before de livery, 
w hich would make i t  im practicab le  to  keep her cancel
lin g  date, charterers to  have power to  cancel the charte r 
fo r th w ith ; or should the  steamer a fte r de live ry  meet 
w ith  an accident w h ich  delays her more than  fo u r 
weeks, charterers have op tion o f cancelling th is  charter, 
when the oargo on board a t the tim e o f accident shall 
have been fin a lly  delivered, abandoned, o r transhipped. 
Owners to  p rom ptly  advise charterers of the  occurrence 
o f any accident. In  the event of w ar preventing, or 
in te rfe r in g  w ith , the em ploym ent o f the steamer in  the 
trades fo r w hich the  steamer may be engaged, o r deten
tio n  o f the steamer by  the au thorities  a t home or 
abroad, in  consequence o f lega l action against the 
owners o f the steamer, whereby the steamer is rendered 
unavailab le fo r charterers’ service fo r a period o f fo u r 
weeks, the charterers have the  lib e r ty  o f cancelment o f 
th is  cha rte r o r suspension o f the  charte r u n t il the 
service can again be resumed, w ithou t pre judice to  any 
r ig h t of c la im  fo r damages w hich the charterers may 
possess by  reason of the detention. In  the  event o f the 
na tion  to w hich th is  vessel belongs becoming engaged 
in  hostilitie s , charterers are to  have the  op tion o f 
cancelling cha rte r-pa rty  and ta k in g  ou t again at 
charterers’ r is k  and expense a ll cargo th a t m ay have 
been shipped.

S cru tto n , K.C. and R aeburn  fo r the owners. 
A tk in ,  K.C. and R o w la tt fo r the charterers.
B r a y , J.—This was a special case stated by 

an umpire, and in  the case he has stated the 
points which were raised before him. They are 
stated as fo llow s; “  The questions submitted to 
me as determining the righ t of the owners to th a t 
declaration are, first, whether the exception of
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‘ strikes ’ in  clause 26 of the charter-party is 
mutual or only fo r owners’ benefit, and, i f  mutual, 
what is its  effect; second, whether the commercial 
object of the charter-party has been frustrated, 
and, i f  so, from what date.”  The owners sought 
a declaration tha t the vessel was on hire at a date 
about the 18th Dec. That declaration involves 
two things : one tha t the charter-party was s til l 
an enforceable document; and, secondly, tha t hire 
was accruing due. That is what the owners seek 
by the ir suggested declaration, and those are the 
two propositions which they have to establish. 
They are established p r im a  fa c ie  clearly enough 
because the charter-party provides by clause 7: 
“ That the charterers shall pay fo r the use and 
hire of the said steamer at and after the rate ot 
10001. per calendar month, payment to be made 
at London, in  cash, in  advance, commencing from  
time of delivery as aforesaid ; hire to continue 
u n til the hour of her redelivery to owners, and 
by clause 2 the h iring is to  commence twenty-tour 
hours, Sundays and holidays excepted, after 
w ritten notice from the captain. Therefore, 
p r im a  fa c ie , the charter-party is an existing 
charter-party, an enforceable charter-party, and 
the hire commenced. The charterers meet tha t 
by saying tha t they are protected by the strike 
clause ; and, therefore, the umpire is quite r ig h t 
in  saying tha t the firs t point tha t has to be 
considered is whether th is clause is mutual, h irs t 
of a ll I  w ill deal w ith  the authorities upon the 
point. There is, firs tly , the case before Bigham, 
J. of N ew m an and  D a le  S team ship  C om pany v. 
B r i t is h  and  South  A m e rican  S team ship  Com pany  
(87 L . T . Rep. 614; 9 Asp. Mar. Law  Cas. 351; 
(1903) 1 K . B. 262). That is based not so much 
upon Bigham, J .’s own opinion as upon the 
opinion of Mathew, J. in  the case of B a r r ie  v. 
P e ru v ia n  C o rpo ra tion  (2 Com. Cas. 50). In  tha 
case Mathew, J. held tha t the clause containing 
the word “  strikes ”  and a ll other things wa3 
mutual. I  have to see whether tha t decision 
binds me in  construing the contract. In  my 
opinion i t  does not. The contract in  th is case is 
an entirely different contract. The contract in  
tha t case was a charter-party fo r a voyage where 
definite times were given fo r loading and unload
ing, and the charterer agreed to pay demurrage i t  
he did not load or unload w ith in  certain stipu
lated times. In  th is case the hire is to  be from 
a definite date to another date which has to 
be ascertained by what happens m  the future. 
Therefore the contract is an entirely dineren 
contract in  my opinion. Further than tha , 
Mathew, J., in  giving his decision, placed giea 
reliance upon particular words in  the clause in  
tha t case. He pointed out tha t i t  was quite clear 
tha t at the beginning and end of tha t clause weie 
clauses which implied mutuality, and therefore he 
came to the conclusion tha t the clause was mutual 
from  beginning to end. There seems to me to be 
so great a distinction between the two cases that 
I  ought, I  th ink, to disregard tha t case, and tha t 
I  ought to decide fo r myself as to whether th is 
clause is mutual or not. In  order to  decide that, 
i t  is necessary to see what effect the exception as 
to strikes w ill have in  th is particular case. I t  is 
argued—and I  th ink  tha t i t  must be argued by 
the charterers, th a t the consequence, i f  the excep
tion clause applies, is th is : tha t the hire must be 
suspended fo r a time because the delay was 
caused by strikes, and that, when a time is reached

at which the commercial venture may be said to 
be frustrated, the charter-party comes to an end 
altogether. I t  seems to me quite necessary that 
they should go as fa r as th is—that there must be 
a suspension during the time of the stiike  
Looking through the contract firs t of a ll there 
is the absolute contract to pay, and i t  is obvious, 
of course, that a payment is not prevented^by a 
strike. I  then come to clause 22. Clause 2^ pro- 
vides that the payment of hire shall cease under 
particular circumstances. The present circum
stances are not among those circumstances. 
Clause 22 comes before clause 26. Then comes 
clause 26, which is undoubtedly—as a rule 1 
should have said—as i t  varies w ith  the particular 
contract, a clause inserted fo r the protection 
of the shipowner; but I  th ink  that, whether i t  
is so as a rule or not, i t  is so clearly in  this case. 
Clause 26 says: “  A ll losses and damages caused 
thereby are always excepted, even when occasioned 
by the negligence, default, or error in  judgmen 
of the pilot, master, mariners, or other persons 
employed by the owners, or fo r whose acts they 
are responsible”  (therefore they deal w ith them 
as things tha t may happen m  consequence ot, 
or possibly in  consequence of, some negligence, 
default, or error in  judgment of somebody aboard 
the ship), “ but nothing herein contained, 
observe, “  shall exempt the owners from lia b ility  
to pay fo r damage.”  N oth ing is said there about
exempting the charterers.

Then the clause goes on : “  A ll  the above exemp
tions are conditional on the vessel being sea worthy 
when she enters on the charter. W hat nave 
strikes, which prevent the charterers from load- 
ins, to  do w ith seaworthiness ? Strikes, of course, 
may prevent a ship being seaworthy. They may 
prevent the owners doing that which would ma e 
the vessel seaworthy. “  B u t any latent defects 
in  the machinery shall not be considered un
seaworthiness provided the same do not result 
from  want of due diligence of the owners or an£ 
of them, or by the ship’s husband or manager. 
Those are a ll matters confined to the ° w“ e l®- 
Then “ This clause is not to be construed as m 
any way affecting or cancelling the provisions 
fo r cessation of hire as provided in ^  charter- 
party.”  So I  should consider from  tha t that 
theyy did not contemplate tha t these exceptions 
would have any effect whatever, one way or the 
other, as to cessation of hire. The clause then 
proceeds to deal w ith the charterers. I t  says: 
“ Charterers are not answerable to r any negli
gence, default, or error in  judgment of trimmers 
or stevedores employed in  loading or discharg
ing the cargo.”  Then comes clause 29 : I  he 
hire shall not commence before the 1st Dec., 
unless w ith charterers’ consent, and charterers 
have libe rty  to cancel th is  charter,”  and so on. I  
need not read tha t clause, bu t i t  provides fo r 
certain cases where the charterers are to have 
libe rty  to cancel. There is no libe rty  to cancel 
because they cannot obtain a cargo. I  need not 
go fu rther through the clause. The result of i t  
is tha t I  am oonvinced that, according to the 
true construction of the contract, th is exception 
about strikes is no t mutual, and i t  does not 
protect the charterers. The next question that 
the umpire asks is, “  Whether the commercial 
object of the charter-party has been frustrated, 
and, i f  so, from  what date ? ”  I  should rather 
gather tha t i t  was not pu t before him tha t u
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there was no m utua lity the second question was 
irre levan t; but, however, i t  has been put before 
me in  th is way as I  understand i t —that an event 
not contemplated at a ll by the parties has a lto
gether frustrated the commercial object of this 
charter-party. The umpire deals w ith tha t in 
this way. He says: “  I  find tha t the doctrine 
of commercial frustration of the adventure has no 
application.”  I t  is not necessary to go as fa r as 
that. I t  seems to me tha t no event has happened 
which the parties m ight not have perfectly 
reasonably contemplated. Strikes are common 
things. They are actually referred to in  the 
charter-party itself. Strikes may last fo r a long 
time or a short tim e ; but they do not last fo r 
ever. They are temporary matters. And i f  they 
are not provided for, i f  the charterers have no 
clause which protects them from  strikes, I  cannot 
see fo r myself tha t they have any r ig h t to  say 
tha t the commercial venture has been frustrated 
by the existence of th is strike ; and to say th a t a 
delay of three weeks frustrates the whole object 
of the charter seems to me to be absurd. I t  
m ight ju s t as well be said tha t the insolvency of 
the people who are going to provide the cargo 
frustrates the object of the voyage. Therefore 
I  must answer tha t question in  the negative, in  
the same way as the other. The result is that 
my judgment must be tha t the declaration of the 
umpire “  tha t the B raem oun t is on hire to the 
charterers from  the date at which she was placed 
at the ir disposal at Newcastle in Dec. 1909”  is

Judgm ent acco rd ing ly .

Solicitors : Lowless and C o .; W. A . C rum p  and 
Son.

Feb. 9, 10, 11, 14, and  23,1910.
(Before A . T. L a w r e n c e , J.)

D e n a b y  a n d  Ca d e b y  M a in  Co l l ie r ie s  
L im it e d  v . A n s o n , (a)

H a rb o u r— P o r t  o f  P o r t la n d — T it le  to so il— B ig h t  
o f  C row n— B ig h t  o f  n a v ig a tio n — M o o rin g  coal 
hu lk .

The t i t le  to the so il in  the p o rt o f  P o r t la n d  is 
vested in  the C row n subject o n ly  to the p u b lic  
r ig h ts  o f  and  in c id e n ta l to n a v ig a tio n  over i t .  

The r ig h t  o f  n a v ig a tio n  is  a r ig h t  o f  passage w ith  
r ig h ts  o f  stopping, anchoring , &c., f o r  purposes 
in c id e n ta l to passage to andj f r o .

A  member o f  the p u b lic  has, therefore, no r ig h t  to  
m oor a f lo a t in g  h u lk  o r coal depot w i th in  such 
p o rt fo r  the purpose o f  bunkering  ships w ith  
coal.

A c t io n  fo r an in junction to restrain the defen
dant, Captain C. E . Anson, R.JY, harbour
master of the port o f Portland, from  seizing, 
taking possession of, or trespassing upon the 
p la in tiffs ’ steamship P ers ia , ly ing  at her own 
anchors in  Portland Harbour, w ith in  the area 
appropriated to merchant shipping, or from 
removing her therefrom.

By the points of defence i t  was alleged tha t in  
Feb. 1903 regulations were made by Order in 
Council, pursuant to the Dockyard Ports Regu
lation A c t 1865, by which i t  was provided (in te r  
a lia )  tha t moorings fo r private vessels m ight be

la id w ith the w ritten permission of the K in g ’s 
Harbour-master, but were to be removed on his 
requisition, and tha t a ll merchant and other 
vessels were to be subject to his d irections; 
tha t in  Dec. 1909 the p la in tiffs threatened to 
moor the P e rs ia  permanently as a coal hulk 
w ithout such perm ission; tha t the P e rs ia  was an 
obstruction to navigation ; tha t the bed of the 
harbour was the property of the C row n; and 
tha t the defendant had a r ig h t to  remove the 
P ers ia .

Evidence was called before the learned judge, 
the effect of which, so fa r as is material, w ill be 
found in  his w ritten judgment.

Les lie  Scott, K.C., Greer, and Courthope W ilson  
fo r the p la in tiffs.—Portland was not a port in  
the time of Hale, and was not included in  the 
lis t o f ports in  De Portibus Maris. In  the earliest 
statutes i t  is referred to as a port of refuge. 
They referred to

9 A  10 V ie t. c. c x v i. ;
10 V ie t. c. xx iv .

This last statute of 1847 refers to a harbour of 
refuge and breakwater in  the Isle of Portland, 
and provides fo r certain lands to be bought w ith 
the moneys provided under the A c t of 1846. In  
1850 the A ct 13 & 14 Y ict. c. cxvi. made further 
provision fo r the application of moneys to this 
harbour, and in  1857, by 20 & 21 Y ic t. c. xxxii., pro
vision was made fo r the better supply of water to 
the harbour of refuge at Portland, and fo r vesting 
in  the Commissioners of the A dm ira lty  certain 
lands there. [A . T. L a w r e n c e , J .—Sect. 18 of that 
statute does appear to recognise the t it le  of the 
Crown in the soil of the harbour.] The Harbours 
Transfer A c t 1865 gives power to H er Majesty by 
Orders in  Council to transfer from the A dm ira lty  
to the Board of Trade certain harbours, including 
Portland. Before 1847 there was no harbour at 
Portland, but i t  was open sea. The Crown has 
no tit le  to the bed of the sea, had no tit le  to the 
bed of the harbour, and i t  has no r ig h t now, 
unless the rig h t has been conferred by some A ct 
of Parliament. For the last th ir ty  years the 
harbour has been regularly used as a bunkering 
harbour fo r steamers, and coal hulks have been 
regularly stationed there in  increasing numbers. 
Portland is a port very convenient fo r th is purpose, 
because i t  can be reached w ith the least deviation 
from the track of vessels in  the Channel, and can 
be entered at a ll states of tide and weather. 
They referred to

D ockyard  P orts R egu la tion  A c t 1865 (28 &  29 
V ie t. c. 125) ;

O rder in  Council, Feb. 16, 1903.
There is nothing in  the A c t to prevent this 
harbour being used as a harbour of refuge or 
fo r ordinary mercantile purposes and fo r bunker
ing passing steamers. The ownership of the soil 
o f the sea, i f  i t  is in  the K ing , is subject to the 
rights of public user, and not merely subject to 
the rig h t of navigation in  the narrow meaning of 
the word. Ships may be anchored in  the soil and 
permanent moorings may be fixed and the business 
of bunkering carried on subject to the principle 
S ic  utere tuo u t a lie n u m  non Ixdas. They referred 
to

A ttorney-G enera l v . W righ t, 8 Asp. M ar. La w  Cas. 
320 j 77 L . T . Rep. 295 ; (1897) 2 Q. B . 318 ;

Coulson on the La w  o f W aters, 2nd ed it., pp. 12, 
13, 4 0 ;( * ' Reported by W. de B. Herbert, Esq., Barristor-at-La.w.
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Reg. v . K eyn, 13 Cox C. C. 4 0 3 ; 2 E x . D iv . 63 ;
D ire c t U n ited  States Cable Company  v . A ng lo- 

A m erican Telegraph Company, 36 L . T . Hep. 2 65 ;
2 App. Cas. 394 ;

Forem an  v . Free F ishers o f W hitstable, 3 M ar. 
Law  Cas. O. S. 337 (1869); 21 L . T . Rep. 804;
L . Rep. 4 H . L . 266 ;

Gann  v. Free Fishers o f W hitstab le, 2 M ar. Law  
CaB O. S. 179 (1865) ; 12 L . T . Rep. 150; 11 
H . L . Cas. 192 ;

Blackpool P ie r v. Fylde  Union, 36 L . T . Rep. 251 ;
46 L . J . 129, M . C . ;

Rex v. Russell, 6 B . &  C. 566 ;
Attorney-G eneral v . Terry, 2 Asp. M ar. La w  Cas. 

174, 217 (1874); 29 L . T . Rsp. 716 ; L . Rep. 9 
Ch. 423.

The question is whether the th ing alleged to be 
an obstruction is in  itself, on the balance of con
venience, an obstruction to the class o f the public 
concerned. They referred to 

Rex v. R ussell (sup.).
H ale ’s “ De P ortibus M a r is ” ; H arg rave ’s T racts , 

pp. 83 and 85.

The A tto rney-G enera l (S ir W. S. Hobson, K.O.) 
and B . A . Cohen fo r the defendant.—W ith  regard 
to the general law in  relation to the soil o f the 
sea, i t  has been said that the K in g  is the lord “  of 
the great waste of the sea,”  wherever he exercises 
his jurisdiction. I t  is not necessary to go so fa r 
in  th is case, fo r tha t would im ply tha t he was 
lord of the soil w ith in  the three-mile lim it, jus t 
as he m ight be lord of the manor or of the fore
shores. Beg. v. K e y n  (sup.) shows tha t the K in g  
had no crim inal ju risd iction over foreigners on 
board a foreign ship sailing w ith in  tha t lim it. 
The K in g , however, can annex any part of the 
soil w ith in  the three-mile l im it either by A ct of 
Parliament or by Order in  Council, and so define 
the lim its  of a port and make the soil of the 
port the property of the K ing . The r ig h t of 
navigation is the rig h t of locomotion (O rr -E w in g  
v. Colquhoun, 2 App. Cas. 839), and incidental to 
that, o f course, is the r ig h t of anchoring, and a 
more qualified r ig h t of mooring. B u t in  the case 
of a harbour both are subject to any regulations 
of the harbour-master. B u t here the p la intiffs 
are not claim ing a rig h t of locomotion, but a r ig h t 
to open a shop in  a harbour bu ilt by the Crown. 
They referred to

H ale ’s “  De Jure M aris  ”  ; H arg rave ’s T rac ts , p. 10.

When once you have a port defined either by 
custom or statute, the soil p r im a  fa c ie  is in  the 
K ing . They referred to

Crown Lands A c t 1866 (29 &  30 V ie t. c. 62), s. 7 ; 
M a yor o f W eymouth  v. Nugent, 11 L . T . Rep. 672 ; 

6 B . &  S. 22 ;
A ttorney-G enera l v. Chambers, 4 De G. M . &  U. 

206 ;
G ann  v . Free Fishers o f W hitstab le  (s l ip .) ;
Gammel v- Commissioners o f Woods and Forests 

3 Macq. 419.

Here the K ing  has annexed the soil of the sea. 
They referred to

H arb ou r T ransfe r A c t 1865 (28 &  29 V ie t. c. 100) ; 
D ockyard  P orts  R egu la tion A c t 1865 (28 &  29 

V io t. o. 125 ;
O rder in  C ouncil, Feb. 16, 1903;
L o rd  Advocate  v. Wemyss, (1900) A. C. 48.

As to whether th is ship was an obstruction to 
navigation, the harbour-master has a discretion

and the court w ill not interfere w ith such discre
tion  ligh tly . They referred to

H aw ley  v . Steele, 37 L . T . Rep. 625 ; 6 Ch. D iv .
521.

The K in g  owns the soil of a ll ports and harbours, 
whether they are ports and harbours which have 
belonged from  time immemorial to  the Crown or 
have been made by Acts of Parliament and so 
added to the te rrito ry  of the Crown. Hale s pro
positions in  “  De Jure Maris ”  tha t the K in g  was 
Lord “  of the great waste of the sea,”  thougb too 
wide fo r some purposes, except so fa r as modified 
by Beg. v. K e y n  (sup.) are s till good law. The 
Territo ria l Waters Jurisdiction A ct 1878, however, 
made the judgment of the m inority  in  Beg. v. 
K e y n  (sup.) law, but says nothing as to the owner
ship of the soil. They referred to

Phear on the L a w  of W aters , p. 4 1 ;
Reg. v . C unn ingham , 8 Cox C. C. 104 ; 28 L . J . 66,

M . C.
Lo rd  F itzh a rd in ge  v. P urce ll, 99 L . T . Rep. 154;

(1908) 2 Ch. 139.

The K ing , apart from owning the soil of a ll 
harbours, is clearly conservator. As to what is 
the r ig h t of navigation, they referred to

G ardner v. Doe, 95 L . T . Rep. 492 ; (1906) 2 K . B
m ;

O rig in a l H a rtle poo l C ollieries  v. Gibb, 3 Asp. M ar.
Law  Cas. 411 (1877); 36 L . T . Rep. 433 ; 5 Ch.
D iv . 713.

The r ig h t of navigation is not a l ig h t of 
p rope rty :

O rr-E w in g  v. Colquhoun  (sup.).

They also referred to
A ttorney-G eneral v. Terry (sup.).

Les lie  Scott, K.C. in  reply.—The K in g  has no 
property in  the soil of the open sea below the 
low-water line, nor has i t  been established that 
the K in g  is owner of the soil of the sea below the 
low-water line in  every harbour. Further, there 
is no case which shows that, even i f  the K ing  
incloses a piece of open sea, he thereby acquires 
the property in  the bed of the sea below low-water 
level. Also, i f  there is an inclosure of open sea 
under statutory powers, the k ind of property 
vested in  the Crown must depend upon the 
statute. Although the sovereignty and ju risd ic
tion  of the Crown extends over th is harbour, 
ownership does not follow. Assuming the soil 
of the harbour is vested in  the K ing , tha t tit le  is 
subject to  the rights of the public to use the 
harbour. Unless i t  is shown tha t the p la intiffs 
are exercising the ir rights of user so as to be a 
nuisance or an obstruction they cannot be turned 
out. Here the p la in tiffs were exercising a lawful 
trade, and an incident of navigation and of the 
shipping trade of the country. Every subject has 
the r ig h t to  use public waters fo r any lawful trade 
and fo r any purpose that is incidental to  any 
legitimate trade. Anchoring is an incident of 
navigation, and cannot be restricted. They 
referred to

Gann  v. Free Fishers o f W hitstab le  (sup.) ;
Attorney-G eneral v. W rig h t (sup.) ;
O rig in a l H artlepoo l C ollie ries  v. Gibb (sup.) ;
Rex v. Russell (sup.) ;
A ttorney-G enera l v. Terry (sup.) ;
Reg. v. Betts, 4 Cox C. 0 . 211 ; 16 Q. B . 1022 ;
Booth v. R attc , 62 L . T . Rep. 198 ; 15 App. Cas.

188.
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Navigation is not lim ited to those acts done by 
way of navigation, bu t includes those acts done 
fo r the purpose of navigation generally—tha t is, 
the shipping trade. Really the r ig h t o f the 
public is to use the water in  any law ful way. The 
ownership of a bank does not p e r se give the 
owner a r igh t to use navigable water to any 
greater extent than the public. I f  the ownership 
of the soil is in  the Crown, i t  has only the bare 
ownership fo r the purpose of carrying out the A ct 
of Parliament and the Order in  Council. The 
p la intiffs claim no r ig h t of property nor any per
manent anchoring place, but only the r ig h t of 
navigation in its  fu llest sense. The Dockyard 
Ports Regulation Act 1865 only allows the Crown 
to do that which the Act authorised, as defined by 
the statute.

Feb . 23—A. T. L a w r e n c e , J. read the follow
ing w ritten judgm ent:—The p la in tiff company is 
a colliery company in  Yorkshire, and is the owner 
of the hulk P ers ia , late a steamship of the Anchor 
Line. I t  brings th is action fo r an in junction 
to restrain the defendant, who is the K in g ’s 
Harbour master of the dockyard port of Portland, 
from removing the P e rs ia  from  such port. The 
p la intiffs in  November last issued circulars to its 
customers inform ing them tha t i t  proposed to 
station the P e rs ia  a t Portland as “  a hulk ”  or 
“  floating depot ”  fo r the purpose of bunkering 
ships w ith coal. I t  stated tha t the Persia would 
be equipped w ith the most approved appliances 
fo r affording quick dispatch to vessels seeking 
coal by day or night. Immediately on this 
circular coming to the attention of the defendant 
he informed the p la in tiffs that permission could 
not be granted to add to the number of coal hulks 
already moored in  Portland Harbour. The p la in
tiffs  disregarded this notice; the P e rs ia  entered 
the harbour and tcok up a position in  the part of 
i t  which is appropriated as a merchant shipping 
anchorage. The defendant, after pointing out 
tha t she was there in  violation of the notice he 
had given and of the directions of the Lords of 
the Adm ira lty, ordered her to leave the harbour; 
this she refused to do. The defendant then 
threatened to have her removed, whereupon this 
action was brought and an in junction claimed. 
The p la in tiff company takes up the position that 
i t  is entitled to keep the hulk permanently in  the 
harbour, and for th is purpose to attach i t  to the 
soil o f the harbour by appropriate means. The 
p la in tiffs are w illing  to concede to the harbour
master the r ig h t from  time to time to move the 
hulk in  the harbour as occasion may require. The 
crew and navigating staff have been discharged, 
and the P ers ia  is now manned by bunkering men 
o n ly ; she is moored by her own anchors, which can 
be weighed. She swings at the centre of these 
moorings; in  a ll other respects she is stationary. 
Portland is a dockyard port w ith in  the provisions 
of the Dockyard Ports Regulation A c t 1865 (28 
& 29 Y ic t. c. 125). The lim its  of the port have 
been defined by an Order in  Council of the 16th 
Peb. 1903. W ith in  these lim its  is the harbour, 
inclosed on the west and the north and south
west by the land, and on the east and north and 
south-east by four breakwaters, having three 
entrance channels. The inclosed space is divided 
into three sections— (1) men-of-war’s anchorage, 
(2) torpedo range, and (3) merchant ships’ anchor
age. I t  is not a commercial port except for 
Portland stone. I t  is a port of refuge from

storm, and is a convenient coaling station, chiefly 
fo r ships going north and east. A  considerable 
portion of the orig inal merchant shipping anchor
age has been appropriated to the needs of the 
Navy, by extending the torpedo range and by 
anchoring destroyers and lighters w ith in its lim its. 
The defendant, who gave his evidence w ith 
absolute candour and im partia lity , stated tha t in  
his judgment the whole area w ith in  the break
water was needed fo r the requirements of H is 
M ajesty’s Naval Forces, but tha t his orders were 
to afford a ll facilities to merchant ships seeking 
refuge in  the harbour or desiring to coal there, 
and tha t these objects he has done his utmost 
to serve. I  have no doubt tha t these statements 
are accurate. There were, before the arriva l of 
the P ers ia , ten coaling hulks fo r the use of 
merchant ships permanently moored w ith in the 
anchorage, by the permission of the authorities. 
There (was no evidence before me tha t these 
were not sufficient to meet the requirements of 
the port, and the defendant had received no com
plaints of their inefficiency. I  come clearly to 
the conclusion as a fact that both the defendant 
and the Lords Commissioners of the A dm ira lty  
formed the opinion—(1) That the existing coaling 
hulks were sufficient; and (2) tha t the addition of 
the P e rs ia  would tend unduly to impede naviga
tion and interfere w ith the purposes fo r which this 
harbour exists. I  do not th ink tha t I  am entitled 
to review these decisions, but i f  I  were I  should 
not upon the evidence before me differ from 
them. I  have no doubt, however, that Mr. 
Earnsby, the manager of the P ers ia , to whose 
energy the advent of this fu rther hu lk appears to 
be due, is rig h t in  th ink ing  tha t w ith  her more 
up-to-date appliances he would soon succeed in 
capturing the coaling trade of the port, and 
would very substantially increase it.

I t  is argued tha t the p la in tiff company has a 
legal rig h t to have the hulk kept in  the harbour 
as an exercise of the rig h t of navigation. This is, 
I  th ink, wrong in  fact. A  stationary coaling depot 
does not exercise rights of navigation merely 
because i t  floats. Navigation is on water what 
locomotion is on land. The r ig h t of navigation is 
a rig h t of passage, w ith  rights of stopping, anchor
ing, &c., fo r purposes incidental to passage to and 
fro. This ship, the object and purpose of which 
is best served the more permanent its location 
is, cannot be said to be engaged in  navigation. 
Then i t  is said that, i f  i t  is not exercising rights 
of navigation itself, i t  is incident or auxiliary to 
the rights of navigation of others—namely, that 
portion of the public interested in  steamships. 
That coal is used in  navigation is not denied, but 
how this fact should have the effect of giving the 
pla intiffs rights in  Portland Harbour was never 
made clear to me. The p la in tiff company seems 
to claim to be clothed w ith the rights of tha t 
portion of the community which is interested in  
steam shipping, and thus to have the r ig h t to 
affix th is hulk to the soil just as the ships of such 
persons may drop'.anchor. To represent this section 
of the public i t  would be necessary tha t the 
action should have been brought in the name of the 
Attorney-General in  his representative character. 
The company possesses no such righ t itself. 
Mr. Leslie Scott invoked the advance of trade and 
commerce in  general as a reason fo r granting 
this injunction, and suggested tha t there was 
some lack of c la rity  of thought in  the argument
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presented fo r tbe defendant. The claim of the 
p la in tiff company seems to me to be more open to 
this charge ; for the company as one of the public 
is net exercising any r ig h t known to the law. 
The space i t  occupies by this ship i t  ^occupies 
adversely to the defendant, to the Adm ira lty , to 
the K ing, and to a ll the world. Except fo r the 
public r igh t of navigation and the Crown rights 
in  the soil, which I  w ill consider in  a moment, I  
see no reason, i f  the p la intiffs contention be 
correct, why they should not in  twelve years 
acquire the fee simple in  the soil of the area they 
occupy under the Real Property L im itations Act. 
The P e rs ia  is necessarily an obstruction to 
navigation over th is site, seeing tha t no two 
bodies can be in  the same place at the same time, 
and unless the pla intiffs can ju s tify  this fact by 
showing tha t i t  is there in  the exercise of a righ t 
recognised by law i t  fails in  lim in e  to make good 
its claim to an in junction. No question of reason
able user of the harbour arises unless the p la in tiff 
is exercising such a righ t. He does not clothe 
himself w ith a r ig h t by using vague language 
about commerce and the conveniences of modern 
trade, nor by showing tha t his coal depot would 
be a much better commercial undertaking than 
tha t of the existing coal hulks. Whether the 
Adm ira lty  have exercised the ir powers wisely by 
perm itting these old hulks to continue in  the 
enjoyment of the privilege extended to them is not 
a matter fo r my consideration. I  have not heard 
either what the ir owners or the Adm ira lty  have to 
pay upon the subject. S im ilarly the arguments 
founded upon the curtailment of the merchant 
shipping anchorage which has taken place without 
the formal authority of an Order in  Council are 
irre levant; the p la in tiff must firs t show that he is 
exercising a righ t known to the law before he can 
ask to have his claim to use this spot compared w ith 
the user conceded to others. I t  is not sufficient 
to say tha t the trade of bunkering ships is a 
lawful trade. I t  is, but i t  cannot be carried on 
wherever the p la in tiff company pleases. For the 
defendant i t  was contended tha t the soil of the 
harbour is the property of the Crown, and that 
as the p la in tiff was not exercising rights of 
navigation, but was in fact placing anchors in  the 
soil intending to retain permanent possession 
thereof, he was a trespasser and could be removed. 
The p la in tiff denied “each of these propositions; 
at first he stoutly denied that the property m the 
soil was in the Crown. There can, I  th ink, be no 
doubt t.but i t  is vested in  the Grown, or in  one of 
the departments in  which Crown lands are now 
vested. I t  is not necessary to consider the views 
of Selden and of Hale as to Crown property in  
the narrow seas, nor the decision of the court 
in Reg. v. K e y n  (13 Cox C. C. 403 ; 2 Ex. £)iv. 
63) as to the lim ita tion  to be pu t upon these 
authorities and upon the more modern three- 
mile lim it, fo r whatever may be the true view 
as to the soil in  the open sea below low-water 
mark, i t  has never been held, so fa r as I  know, 
that the property in  the soil of harbours ana 
navigable rivers w ith in the realm is not p r im a  fa c ie  
vested in  the Crown. I t  may, of course, be found 
upon investigation to be vested by grant or by 
prescription in  someone else. In  the case of 
Portland this ownership is conspicuous in  a 
peculiar and special degree, fo r not only does the 
harbour lie in te r  fauces terrse, but i t  is appro
priated and inclosed by breakwaters, and, as

appears by tbe Acts of Parliament tha t deal with 
i t  the K in g  is lord of the manor of Portland, and 
there existed as long ago as 1817 a pier known as 
the “  K in g ’s P ier,”  even then in  rains. I  urtber, 
the additional lands taken by the Act of 1847 
(10 Y ic t c. xxiv.) fo r the purposes of the harbour 
were vested in  the Queen, her heirs and successors 
And subsequent statutes have recognised the fact 
tha t the harbour is Crown property. In  the Act 
of 1857 (20 & 21 Y ic t. c. x x x ii), sects. 12 and 18, 
m aybe referred to as clear expressions of this 
fact. I  have, therefore, no doubc tha t the tit le  to 
the soil in  question is vested in  the Crown, 
subject only to the public rights of and 
incidental to navigation over it.

M r. Leslie Scott argued that, even assuming the 
t it le  were in  the Crown, i t  was a tit le  shorn of all 
attributes of property other than those expressly 
conferred or recognised by the Dockyard Ports 
Regulation Act 1865 or the Orders in  Council 
made thereunder. That the Crown holds this 
bed of the sea. fo r the public is true, but that that 
deprives i t  of any ordinary rights of property 
against a wrongdoer is a view of the law which 1 
cannot accept This is to confuse the incidents 
of the property w ith the objects fo r which i t  is 
held. The A ct of 1865 by sect. 5 enumerates 
the purposes fo r which regulations may be ma.de 
by Order in  Council. I t  defines tbe purposes tor 
which special laws may be made affecting the 
exercise of any rights w ith in the area in  question 
—viz., th is dockyard port. I t  lias no need for 
provisions dealing w ith an act of trespass. The 
regulation No. 3 contained in  the Order in  
Council, which deals w ith  moorings fo r private 
vessels, does not relate to coal depots or other 
permanent structures, but to moorings for ships 
navigating the harbour, ju s t as Regulation No. 2 
does in  the case of H is Majesty s ships. The con
trast so much relied upon between the language to 
be found in  clauses 14 and 15 and tha t in  clause lo  
seems to be natural in  view of the fact that 14 and 
15 deal w ith circumstances tha t would rarely 
occur, whereas those in  clause 16 would be ot 
daily, nay, almost hourly occurrence. I t  i t  were 
necessary to find statutory authority fo r the act 
of the defendant i t  may be found in sect. 4 o i the 
Act He is applying the ordinary means used in 
c iv il life  to “ protectthe p o rt’’ from trespass. In  
mv opinion, the property in  the soil being in the 
Crown, and the possession and administration ot 
that property being in  the Lords Commissionei s 
of the Adm ira lty  by their servant, the defendant,
I  hold tha t he had the r ig h t to refuse permission 
to the p la in tiffs ’ ship to take up a trading station 
and form a coal depot in  the dockyard port of 
Portland. A  great many cases were cited to me 
during the elaborate argument of M r. Leslie 
Scott. I  do not th ink  any purpose would be 
served by my reviewing them in detail. The 
fundamental difference between this case and 
those is tha t in  each of them there was a righ t 
being exercised, either of riparian property or of 
navigation, or of passage over a highway ; i t  was 
the extent, whether due or otherwise, of the 
exercise of such righ t which was in  question. 
There is no place fo r the consideration of 
reasonableness or discretion where the claim of 
the p la in tiffs is to a lig h t in  a lieno solo which is not 
recognised by law. The p laintiffs, i f  they wish to 
set up a shop on land or a coal depot in harboui, 
must arrange w ith the owner of the soil ot the
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land which they propose to occupy. This court 
w ill not grant an in junction restraining the 
owner or his servant from  removing them so long 
as they remain trespassers ; th is they became when 
the P e rs ia  ceased to be a ship engaged in 
navigation. There must be judgment fo r the 
defendant. Judgm ent accord ing ly .

Solicitors : L ig h tb o u n d , Owen, and Go. ; T rea su ry  
S o lic ito r.

P R O BA TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Oct. 27, 28, and  N ov. 3, 1909.

(Before S ir J. B ig h a m , P. and E lder Brethren.)
T h e  G l a d y s , (a)

C o llis io n — S a il in g  vessel— Steam tra w le r  h a u lin g  
up  tra w l— D u ty  to keep out o f  the w a y— D u ty  to 
keep course—“  Proceeding so as to invo lve r is k  
o f c o llis io n ” — “  U nderw ay ” — C o llis io n  R e g u la 
tions  1897—P re lim in a ry  a r t ic le —A rts . 9 (k), 20, 
22, 23, 27, a nd  29.

W here a barque co llided  w ith  a steam tra w le r  
w h ich  was s ta tio n a ry  and  engaged in  h a u lin g  
up  her t ra w l and  unable  to go ahead o r astern, 
the cou rt held th a t there was no d u ty  on the 
steam tra w le r  to keep ou t o f  the w a y  o f  the 
barque as she was no t “  proceeding  ”  w ith in  the 
m eaning o f  a r t .  20 o f the C o llis io n  R egu la tions. 

D a m ag e  a c t io n .
The p la in tiffs were the owners of the steam 

trawler Prom e  and the representatives of her 
master and crew suing fo r the ir effects; the 
defendants and counter claimants were the owners 
of the barque G ladys.

The case made by the pla intiffs was tha t about 
9 a.m. on the 22nd Ju ly  1909 the Prom e, a steam 
trawler of 141 tons gross and 44 tons net register, 
was traw ling w ith  the Gamecock fleet in  the N orth  
Sea about 150 miles east by north of the Spurn 
Lightship, being manned by a crew of nine hands 
a ll told, and w ith two boy passengers on board. 
The wind was west-south-west fresh, and the 
weather was fine and clear. The Prom e  was 
ly ing  stationary, heading about north-north-west, 
and getting up her fishing gear. She was carrying 
a basket ball on her forestay to indicate her 
occupation, and a good look-out was being kept 
on board of her. In  these circumstances the 
barque G ladys  came on to the fleet in fu l l  sail at 
great speed, and having no look-out was so badly 
steered tha t she came on to the Prome, and w ith 
her stem struck her a violent blow on the port side, 
causing her to founder immediately w ith all 
hands.

The P rom e  was unable to manœuvre, and the 
G ladys  was loudly hailed as she approached, but 
owing to the loss of a ll hands the pla intiffs were 
unable to give fu rthe r particulars.

Those on the P rom e  charged those on the 
G ladys  w ith not keeping a good look-out and w ith 
neglecting to keep clear of the Prom e.

The case made by the defendants was that 
shortly before 9 a.m. on the 22nd Ju ly  1909 the 
G ladys, a steel barque of 1363 tons gross and 
1345 tons net register, manned by a crew of fifteen

(a) Reported by L. F. O. Da r b y , Esq., Barrister-at-Lftw .

hands a ll told, was in  the N orth  Sea off the 
Dogger Bank, in  the course of a voyage from 
Antwerp to Fredriksstad, in  Norway, w ith a cargo 
of p ig iron. The weather was clear but overcast, 
and the wind was about south-west, a moderate 
breeze. The G ladys, under a ll plain sail, was 
being kept steady on a course of N .E . by E. 
magnetic, and was making about eight knots. In  
these circumstances the Prom e  was seen about 
r ig h t ahead and close to. The helm of the G ladys  
was thereupon immediately pu t hard a-port, in  
order, i f  possible, to ease the blow of collision, but 
very shortly afterwards the starboard side of the 
P rom e  ju s t abaft the foremast struck the stem of 
the G ladys, doing her damage.

Those on the G ladys  charged those on the 
P rom e  w ith  not keeping a good look-out; w ith 
improperly fa iling  to keep out of the way ; w ith 
attem pting to cross ahead of the G ladys ; w ith 
fa iling  to ease, stop, or reverse the ir engines; and 
w ith fa iling  to indicate the ir presence and 
mancevures by signals.

The follow ing Collision Regulations 1897 were 
referred t o :

9 (k). A l l  vessels or boats fish ing w ith  nets or lines 
o r tra w ls , when under w ay, sha ll in  day tim e  ind ica te  
th e ir  oecupation to  an approaching vessel b y  d isp lay ing 
a basket o r o ther effic ient signa l where i t  can best, be 
seen. I f  vessels or boats a t anchor have th e ir  gear out 
the y  sha ll, on the approach o f o the r vessels, show the 
same signa l on the side on w hich those vessels can pass.

20. W hen a steam vessel and a sa iling  vessel are p ro 
ceeding in  such d irections as to  invo lve  r is k  o f collis ion, 
the  steam vessel sha ll keep ou t o f the  w ay o f the sa iling 
vessel.

22. E ve ry  vessel w hich is  d irected by  these ru les to 
keep ou t o f the  way o f another vessel sha ll, i f  the c ir 
cumstances o f the case adm it, avo id crossing ahead of 
the  other.

23. E ve ry  steam vessel w h ich  is  d irected b y  these 
ru les to  keep ou t o f the w ay o f another vessel sha ll, on 
approaching her, i f  necessary, slacken her speed, or stop, 
o r reverse.

27. In  ob e jin g  and constru ing these ru les, due regard 
sha ll be had to  a ll dangers o f nav iga tion  and collis ion, 
and to  any special circum stances w h ich  may render a 
departure from  the  above ru les necessary in  order to  
avo id im m ediate danger.

29. N o th in g  in  these ru les sha ll exonerate any vessel, 
o r the owner o r m aster or crew the reo f, from  the con
sequences o f any neglect to  ca rry  lig h ts  or signals, o r o f 
any neglect to  keep a proper look-out, o r o f the  neglect 
o f any precaution w h ich  m ay be required by  the o rd ina ry  
practice o f seamen o r b y  the special circum stances of 
the  case.

H o rrid g e , K.C. and A r th u r  P r itc h a rd  fo r the 
p laintiffs, the owners of the Prom e.—There was 
no look-out on the G ladys a t all, so even i f  the 
basket was not in  the best position to be seen the 
breach could not have contributed to the collision : 

The E ng lishm an, 37 L .  T . Rep. 512 ; 3 Asp. M ar.
Law. Cas. 506; 3 P. D iv . 18.

I t  has been held tha t a traw ler w ith her traw l 
down is not bound to get out of the way of a 
steamship. Rule 27 of the present Collision 
Regulations ( it  was then rule 23 of the regulations 
of 1884) excuses her :

The Tweedsdale, 61 L . T . Rep. 371 ; 6 Asp. M ar.
La w  Cas. 430 ; 14 P. D iv . 164.

In  The U pton Castle (93 L. T. Rep. 814; 10 Asp. 
Mar. Law. Cas. 153; (1906) P. 147) a steam
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traw ler was held to blame fo r co llid ing w ith a 
sailing vessel because the collision happened 
when she was not incumbered w ith  her trawl. 
In  The C ra ige llach ie  (99 L . T. Rep. 252; 11 
Asp. Mar. Law Cas. 103; (1909) P. 1) the traw ler 
was held alone to blame, fo r she could in  fact have 
got out of the way of the sailing vessel and did 
not do so. Here, the traw ler could not get out of 
the way.

L a in g , K .C . and E . C. S. D um as  fo r the defen
dants, the owners of the G ladys.—No proper 
basket signal was exhibited. A  steamship can 
always get out of the way of a sailing ship much 
more easily than a sailing ship can get out of the 
way of a steamship, fo r the steamship is not 
dependent on the wind. A  steam tug  ly ing-to  
has been held to blame fo r not getting out of the 
way of a sailing vessel:

The Jennie  B arke r, 33 L . T . Hep. 3 1 8 ; 3 Asp.
M ar. Law . Cas. 42 ; L . Rep. 4 A . &  E . 456.

f fo r r id g e , K.C. in  reply.—The proper basket 
signal was exhibited. A  signal could not he seen 
unless there was some look-out. There was no 
look-out, so, assuming the absence of the signal, 
i t  could not have contributed to the collision :

The Argo, 82 L . T . Rep. G02 ; 9 Asp. M a r. Law . 
Cas. 74.

C ur. adv. v u lt.

N ov. 3.—The P r e s id e n t .—This is an action 
by the owners of the steam trawler Prom e  and 
others, against the owners of the barque G ladys  to 
recover damages in respect of a collision between 
the two vessels, whereby the Prom e  was sunk with 
all hands. The facts are in  some dispute, but I  
have no d ifficulty in  finding them. They are as 
follows : The P rom e  was a steam traw ler of 141 
tons gross and 44 tons net register, w ith  engines 
of 45-horse power nominal, and was manned by a 
crew of nine hands a ll told. The G ladys  is a 
steel barque of 1362 tons gross and 1345 tons net 
register, and was manned by a crew of fifteen 
hands a ll told. A t nine o’clock on the morning 
of the 22nd Ju ly  last the P rom e  was traw ling 
w ith the Gamecock traw ling fleet in the v ic in ity  
of the Dogger Bank. The wind was W.S.W., 
fresh, and the weather was fine and clear. The 
trawler was stationary, heading N .W . or N .N.W ., 
and was engaged in  drawing up her traw l on her 
port side. She was carrying a basket ball on her 
forestay, in  compliance w ith the requirements of 
sub-sect, (k ) of art. 9 of the Order in  Council of 
the 4th A p ril 1906, which relates to fishing 
vessels. The sub-section reads as follows : “  A ll
vessels or boats fishing w ith nets or lines or 
trawls, when under way, shall in  daytime indicate 
the ir occupation to an approaching vessel by 
displaying a basket or other efficient signal 
where i t  can best be seen.”  There was a dispute 
on this part o f the case. I t  was said on the 
part of the G ladys  tha t the operation of drawing 
up the traw l on the Prom e  was finished, and that 
the vessel was heading S.E. by E., and tha t no 
basket ball was exhibited; bu t I  accept the 
evidence called on behalf of the p la in tiffs on 
these points and I  find the facts as I  have 
stated them. In  these circunstances the G ladys  
under a ll p la in sail and steering N.E. by E. 
magnetic, and making eight or nine knots, 
approached. She got w ith in  100 or 120 feet 
of the traw ler before anyone on board became 

Y o l . X L , N. S

aware of the traw ler’s existence. The master of 
the G ladys  then saw the masthead of the trawler 
jus t over his bow. He gave the order to pu t the 
helm hard-a-port, intending i f  possible to pass 
under the traw ler’s stern, but i t  was too late. 
T1 e bow of the G ladys  struck the port side of the 
trawler abaft the foremast, and in  three minutes 
the traw ler sank w ith all hands. A fte r the co lli
sion a ll was done by those on board the G ladys  
tha t could he done. The trawler- showing her 
port side to the G ladys, i t  was r ig h t fo r the la tter 
to put her helm hard-a-port and to try  to  get 
under the traw ler’s s te rn ; but the evidence 
makes i t  quite clear to my mind tha t before the 
collision there was no look-out. on the Gladys. 
The captain says that, he was on the poop keep
ing watch, and he says tha t by craning his neck 
he could see rig h t in  a line w ith the stem ; bu t in 
point of fact he did not see stra ight in  a line 
w ith the stem. The trawler was and had been 
fo r an hour or more straight ahead, and yet had 
never been seen during a ll tha t time by anyone 
on board the G ladys. He says, further, that 
w ithout craning his neck he could see anything 
w ith in  ha lf a point or a point on either bow. B u t 
as be saw nothing I  must assume tha t the trawler 
was not w ith in  his line of sight, but was rig h t 
ahead and stationary. I f  she had been moving 
she must have come w ith in  his line of sight. The 
G ladys  was down by the stern and the captain 
was on the poop, so tha t he was unable to sea 
anything ahead, even i f  he looked, In  my opinion 
no look-out at a ll was being kept on the sailing 
ship, or, i f  any, a very bad one. I  am also satis
fied that i f  the traw ler had been seen when she 
ought to have been seen the helm of the G ladys  
would have been put to port in  plenty of time to 
have enabled the G ladys to go under the traw ler’s 
stern and so to have avoided the accident. The 
G ladys  is therefore to blame fo r the disaster.

B u t the question arises whether she is wholly 
to blame. Counsel fo r the defendants says “  No,”  
because, as he alleges, i t  was the duty of the 
trawler to have used her steam and got out of the 
sailing ship’s way. B y art. 20 of the Steering 
and Sailing Rules i t  is provided tha t where a 
steam vessel and a sailing vessel are ap
proaching in  such directions as to involve 
risk of collision the steam vessel shall keep 
out of the way of the sailing vessel. B a t 
in  applying this rule the facts of the case 
must be kept in  mind. The traw ler had her 
traw l s til l out, though she was engaged in  the 
operation of hauling i t  in. She was thereby 
rendered stationary, and was as i f  she were an 
anchored ship. The evidence shows tha t in this 
condition she could neither go ahead nor astern. 
The traw l being close aboard, she could not have 
moved her engines ahead w ithout risk of fouling 
her propeller, and i f  her engines had been moved 
astern she would probably have fallen off head 
on to her traw l in an unmanageable position. She 
was an incumbered vessel, and, practically, u n til 
her traw l was up, immovable. In  my opinion a 
vessel so placed cannot properly be said to be 
“  proceeding ”  w ithin the meaning of art. 20. The 
Jennie  S. B a rk e r  (u h i sup.), relied on by counsel 
fo r the defendants fo r the purpose of showing 
tha t the traw ler was a proceeding ship, is not 
applicable. There a tug  was hove-to in  a 
fairway channel waiting fo r employment. She 
could have moved out of the way of the

2 Z
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approaching sailing ship by one or two revolu
tions of the engines, but she had no one at the 
starting gear when the order was given to go 
ahead. In  these circumstances she was held to be 
w ith in  the rules. The reason of the rule is that 
a steamship is more completely under command 
than a sailing ship. She can go ahead in  the teeth 
of the wind, and she can stop or go astern as she 
pleases. This reason applied in  the case of The  
Jennie S. B a rk e r  (u h i sup.), fo r she could move ; 
whereas the reason did not apply to the traw ler 
Prom e, fo r she could not move. The G ladys  
could and ought to have seen tha t the P rom e  was 
stationary and engaged in  getting up her traw l, 
and was therefore immovable. In  such circum
stances i t  was the business of the G ladys to get 
out of the way. She should have taken steps to 
go under the P rom e’s stern w ithout waiting fo r 
the P rom e  to do that which the G ladys  should 
have known was impossible. I  do not th ink  the 
question is affected by the definition of a vessel 
“  under way ”  to he found in  the prelim inary 
rule. The Prom e  may very well have been a 
vessel under way w ith in  that rule, and yet not 
have been a proceeding vessel w ith in  art. 20. 
Referring to sect. 419, sub-sect. 4, of the Mer
chant Shipping Act 1894,1 find tha t the Collision 
Regulations were not infringed by the P rom e ; and 
even i f  i t  could be said tha t they were, I  should 
he prepared to hold tha t the departure from 
them, so fa r as i t  consisted of not making way, 
was necessary in  the sense tha t i t  was unavoid
able. The case which appears to me to be most 
in  point is that of The Tweedsdale (u b i sup.). 
There a moving steam traw ler w ith her traw l down 
failed to get out of the way of a sailing ship, and 
yet i t  was held by B u tt, J. tha t she was not to 
blame because, being incumbered by her trawl, 
there were special circumstances w ith in  the 
meaning of art. 27 which authorised a departure 
from art. 20. The present seems to be an a 
f o r t io r i  case, because, as I  have already said, the 
P rom e  was stationary and immovable. There
fore there w ill be judgm ent fo r the plaintiffs, 
w ith costs.

A  stay of execution was granted pending an 
appeal.

Solicitors fo r the plaintiffs, P r itc h a rd  and Sons, 
agents fo r A. M . Jackson and Co., H u ll.

Solicitors fo r the defendants, Twee, C olt, and 
Ince.

Nov. 1, 3, 4, and  5,1909.
(Before S ir J o h n  B ig h a m , P. and E lder 

Brethren.)
T h e  P o l y n e s ie n . (a)

C o llis io n — Vessel moored— In e v ita b le  accident—  
Onus o f  p ro o f— C om pulsory p ilo ta g e — S tra its  
Settlem ents O rdinances  (1879) N o. 8, ss. 1 a n d  
12 • (1885) N o. 5, s. 4 ; (1905) No. 8, ss. 21 and  
32 ; (1905) No. 7, ss. 20 and  23.

A  vessel when leaving  S ingapore H a rb o u r  ra n  in to  
ano ther vessel moored to a w h a rf. I n  a damage 
ac tion  the vessel leav ing  the h a rb o u r alleged  
th a t the co llis io n  was an in e v ita b le  accident, as 
she was d r iv e n  aga inst the moored vessel by an

abnorm a l c u rre n t;  i t  was fu r th e r  a lleged th a t 
i f  the co llis io n  was caused by negligence i t  was 
caused by the negligence o f  the p i lo t  on the 
vessel leav ing  the ha rbour, who was com pu lso rily  
in  charge, and  th a t therefore her owners were 
no t lia b le  fo r  the damage.

H e ld , th a t the onus was on the owners o f  the vessel 
leav ing  the ha rb o u r to show th a t the co llis io n  
cou ld  no t have been averted by the exercise o f  
o rd in a ry  care and  s k i l l  by a  competent seam an; 
th a t the evidence d id  no t establish th a t there was 
a n  abnorm a l c u r re n t ; th a t they had fa i le d  to 
discharge th a t onus, and were lia b le  f o r  the 
damage.

The S tra its  S e ttlem ents O rdinances and the rules 
and  regu la tions  o f  the T an jong  P a g a r Dock 
B o a rd  do no t make p ilo ta g e  com pulsory in  
Singapore  H a rb o u r.

D a m a g e  a c t io n .
The pla intiffs were the owners of the steamship 

D ja m b i; the defendants were the owners of the 
steamship P olynes ien .

The case made by the p la in tiffs  was tha t about 
'5.15 p.m. on the 11th Jan. 1909 the D ja m b i, a 
steel screw steamship of the port of Batavia of 
321 tons gross and 173 tons net register, manned 
by a crew of twenty-six hands alt told, was ly ing 
properly and securely moored alongside the 
Tanjong Pagar, East W harf, Singapore, w ith  her 
head towards the entrance to the A lbert Dock, 
completing her loading of general cargo fo r 
Pangkalan Brendan. The weather was fine and 
clear, the wind about north-east ligh t, and the 
tide half ebb, of the force of about two to three 
knots. A  good look-out was being kept on board 
of her. In  these circumstances the P olynesien, 
which had shortly before le ft Borneo W harf, 
approached, and instead of keeping clear, as she 
could and ought to have done, came on at con
siderable speed, and w ith  her stem struck the 
port side of the D ja m b i in the way of the after 
hatch a heavy blow, cutting in to her and causing 
her to founder almost immediately.

Those on the D ja m b i charged those on the 
Polynesien  w ith not keeping a good look-out and 
w ith neglecting to keep clear of the Polynesien.

The case made by the defendants was tha t the 
collision was not caused or contributed to by any 
negligence on their part or on the part of their 
servants, and tha t i t  was the result ot an inev it
able accident.

They alleged tha t about 5.10 p.m. on the lo th  
Jan. 1909 the Polynesien, a steel screw steamship 
of 6363 tons gross and 3544 tons net register. 
482ft. in  length, was in  N orth  Channel, Keppel 
Harbour, Singapore, in  the course of a voyage 
from Borneo W harf, Singapore, to  Saigon, w ith 
passengers, mails, and cargo. The weather at the 
time was fine and clear, the tide running to the 
eastward a t about six knots, but variable in  
force, and the wind southerly, a lig h t breeze. 
The P olynesien, in  charge of a duly licensed 
p ilo t, proceeding at various speeds, was shaping a 
course to the south-eastward, a good look-out 
being kept on board her. In  these circumstances, 
when nearing Tanjong Pagar Wharf, the P o ly 
nesien encountered a strong and unusual eddy, so 
tha t she failed to answer her port helm. Her 
engines were at once put fu ll speed astern and both 
anchors were le t go, but before her way could be 
taken off her stem collided w ith the port side ofla) Reported by L . F. C. DARBY Esq., Bam atar-at-Law
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the D ja m b i, ly ing alongside Tanjong Pa gar 
W harf.

The defendants also alleged tha t i f  the collision 
was caused or contributed to by any negligent 
navigation of the Polynesien, which they denied, 
i t  was occasioned solely by the fa u lt or neglect 
of the pilot, who, being a duly licensed p ilo t fo r 
the district, was by compulsion of law in  charge 
of the Polynesien.

The following Ordinances of the Straits Settle
ments were referred to during the course of the 
case :

Ordinance No. 8 of 1879. An Ordinance to 
Consolidate and Amend the Law R e la ting  to 
P ilots and P ilo tage:

1. The fo llow in g  sha ll be the harbours and channels 
w ith in  the operation o f th is  ordinance, and i t  sha ll no t 
be la w fu l fo r any person to  take  any ship in to  or ou t of 
any such harbour or channel, except as p rov ided in  th is  
o rd inan ce : th a t is to  say, New H arbour, S ingapore, 
and the channel lead ing the re to  from  the  westward, 
and the South Channel, Penang.

12. The master o r person in  charge o f any ship en te r
ing  or leav ing e ith e r o f the  harbours or channels to  
w h ich  th is  ordinance is  extended, or m oving a ship from  
one p a rt to  another o f e ither o f the  said harbours or 
channels, w ith o u t having  on board h is  ship a p ilo t 
licensed fo r such ha rbour o r channel, o r w ith o u t such 
vessel being towed by a steamer having on board a f irs t 
class licensed p ilo t, sha ll, unless he sha ll have been 
unable to  ob ta in  the services o f a d u ly  licensed p ilo t, 
and except as provided under schedule B , be liab le  to  
pay the  regulated am ount o f p ilo tage dues, and i f  such 
am ount o f p ilo tage dues be no t fo r th w ith  paid, the 
m aster-a ttendant o r ha rbour m aster m ay recover the 
same in  the  m anner po in ted ou t by  sect. 9 of th is  O rd i
nance before a m agistra te , w ith  a sum equal to  the fu l l  
am ount o f p ilo tage dues in  add ition  by w ay of penalty, 
and a ll p ilo tage dues recoverable under th is  Ordinance 
fo r w h ich  the services o f a p ilo t  Bhall no t have been 
used sha ll be pa id  to  the  co lon ia l treasurer fo r  the 
service o f the  colony. P rov ided th a t i t  sha ll n o t be 
necessary fo r  any m aster o r person in  charge of a ship 
to  have on board h is  ship a licensed p ilo t  when such 
ship is  being hauled fro m  a w h a rf in to  the  stream, or 
from  the stream alongside a w harf, o r is  being sh ifted  
from  one p a rt to  another p a r t of any w h a rf, o r between 
any w h a rf and dock fo rm ing  p a rt o f the same 
premises.

Straits Settlements Ordinance No. 5 of 1885, 
cited as the P ilo ts Ordinance Amendment O rd i
nance 1885, s. 4, sect. 12 of the principal O rd i
nance is hereby repealed.

The principal Ordinance was No. 8 of 
1879.

Straits Settlements Ordinance No. 8 of 1905, 
being an Ordinance to Consolidate and Amend the 
Law Relating to P ilo ts and P ilo tage :

21. A n y  police cou rt sha ll have a u th o r ity  to  hear and 
determ ine a ll c la im s b rough t aga inst any ship w h ile  in  
charge o f a p ilo t fo r  damage done by the  ship to  any 
w harf, beacon, buoy, ha rbour m a rk , m ooring, or other 
pub lic  p roperty. Such claim s sha ll be made b y  the 
m aster-a ttendant or ha rbou r m aster by  way o f com 
p la in t in  w r it in g  se ttin g  ou t the damages on w h ich  the 
police cou rt m ay issue a summons re q u ir in g  the  a ttend 
ance o f the  person complained against, and in  de fau lt o f 
appearance, o r in  the  f irs t instance i f  i t  appears to  the 
police cou rt necessary fo r  any reason to  secure the due 
attendance of the  persons against whom com p la in t is 
made, a w a rra n t may be issued to  compel th e ir  appear
ance.

32. The P ilo ts  Ordinance 1879 and the Ordinances 
amending1 the  same are hereby repealed, b u t a ll appo in t
ments made and numbers o f p ilo ts  fixed and licences and 
certifica tes granted thereunder, and a ll ru les and orders 
and scales o f fees and dues sha ll continue in  foroe under 
th is  ordinance unless inconsistent w ith  the  term s hereof 
u n t i l  superseded by analogous appointm ents and p ro v i
sions made under th is  ordinance.

Straits Settlements Ordinance No. 7 of 1905. 
The Tanjong Pagar Dock Ordinance 1905.

20. (1) A  board to  be called the  Tanjong Pagar 
D ock Board sha ll be constitu ted as he re ina fter provided. 
The board sha ll from  and a fte r the appointed date ho ld  
the undertak ing  o f the company, and may exercise a ll 
the r ig h ts , powers, au thorities , and priv ileges of the 
company, and sha ll (to  the exclusion o f the  company) 
be sub ject to  a l l  the  duties, ob ligations, and lia b ilit ie s  
o f the  company. The board sha ll be a body p o lit ic  and 
corporate, and have perpetual succession and a common 
seal, and may sue and be sued in  its  corporate name as 
free ly  and un res tr ic ted ly  as any o the r incorporated 
company.

23. (1) The board sha ll be appointed by the governor. 
O ne-th ird  of the  members sha ll re tire  by  ro ta tio n  every 
three years, b u t may be reappointed i f  the governor 
sha ll see f i t .  O f the o rig in a l members those to  re tire  in  
the  f irs t and second years sha ll be determ ined by lo t. 
(2) The governor may a t any tim e  by  w r it in g  under the 
hand o f the C olon ia l Secretary remove any member from  
the board, and such member sha ll fo r th w ith  cease to  
act. (3 ) In  the event of a vacancy among the members 
o f the board from  w hatever cause aris ing , the  governor 
m ay appo in t another person to  f i l l  the vacancy, and Buch 
person sha ll ho ld office fo r the unexpired te rm  of office 
o f tho  member whom he replaces. (4) In  add ition  to  
the  members re ferred to  above there sha ll be no t more 
than  tw o  offic ia l members who sha ll be appointed b y  
and ho ld office du ring  the pleasure o f the governor.
(5) The ohairman o f the board shall be appointed by  the 
members from  among themselves sub ject to  the con fir
m a tion  o f the  governor. H e  sha ll no t be an offic ia l 
member.

The board had made and published rules, one 
of which was as follows :

T o w a g e .— Vessels re q u irin g  to  be towed to  o r from  
the  wharves, o r assisted when be rth ing  o r leav ing by 
tug  sha ll be p ilo te d  b y  a d u ly  licensed p ilo t unless the 
board waives those conditions, and sha ll on ly  em ploy 
the board’s tugs. Should any other tu g  or launch bo 
used w ith o u t the perm ission o f the board the  same 
charge w i l l  be made as i f  one o f the board s own vessels 
had been employed.

B a illia che , K.C. and N oad  fo r the defendants, 
the owners of the P o lyn e s ie n .—The defendants 
cannot escape lia b ility  fo r the consequences of 
the collision unless they show tha t a competent 
seaman could not have averted or m itigated the 
disaster by the exercise of ordinary care and 
sk ill :

C ity  o f P ek in , 61 L . T. Rep. 136 ; 6 Asp. M a r. Law  
Cas. 396 (1890); 14 App. Cas. 60.

That is the onus which is upon them. There is 
no evidence here to show that those on the P o ly -  
nesisn did anything tha t a competent sailor 
ought not to have done or le ft undone anything 
tha t a competent sailor would have done. The 
rules of the dock company compelled the defen
dants to take a tug  and a pilot, and i f  there was 
any negligence on the P olynesien  he was gu ilty  
of it. [The P r e s id e n t  : Is there a duty on the 
p ilo t to  ascertain the conditions of the current 
or is i t  the duty of the crew ?] The p ilo t is taken
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on board fo r the purpose of dealing w ith local 
difficulties. He was a compulsory p ilo t, and the 
owners of the P olynesien  are not liable fo r his 
negligence, fo r he was not the ir servant:

M arsden’ s Collis ions a t Sea, p. 313.

The Tanjong Pagar Dock Company was formed 
under sects. 20 and 23 of the Straits Settlements 
Ordinance, No. 7, of 1905. The company have 
made rules which compel the defendants to 
employ a p ilo t when they employ a tug. This 
is one of those cases in  whieh an owner is pro
tected from  the consequences of the p ilo t’s 
negligence while w ith in  the d is tric t in  which he 
was taken on board, although during part of the 
distance pilotage is not compulsory :

General Steam N av iga tion  Company v. B r it is h  and
C o lon ia l Steam N av iga tion  Company, 20 L . T .
Rep. 581 ; 3 M ar. Law  Cas. O. S. 237 (1869);
L . Rep. 4 E x . 236.

L a in g , K .C . and Stephens fo r the pla intiffs, the 
owners of the D ja m b i.—The defendants have to 
satisfy the court tha t they were not to blame. 
On the evidence i t  is clear they miscalculated the 
strength of the tide and did not port soon enough 
to round the bend in  the channel, and so they ran 
in to  the D ja m b i. Further, they ought not to have 
started down this channel w ith th is vessel, which 
was nearly as long as the channel is broad w ith 
th is strong current running. That, perhaps, was 
the fa u lt of the p ilo t; but pilotage is not com
pulsory, and the defendants are liable fo r the 
consequences of the p ilo t’s negligence. The 
reason why the owner escapes lia b ility  fo r the 
fa u lt o f a compulsory p ilo t has long been 
settled, and is set out in  Marsden’s Collisions 
at Sea, p. 215: “ The leading principle of the 
Legislature exonerating owners from  any lia b ility  
fo r damage occasioned by the ir vessels having 
pilots on board is th is : tha t masters are com
pellable to take pilots on board, and the owners 
are not responsible fo r the acts of the persons to 
whom they are forced to commit the manage
ment of the ir property and over whom they have 
no control. This, I  apprehend, is a rule founded 
upon a great principle of justice and equity.”  
Pilotage is compulsory i f  you are com
pelled to pay fo r the p ilo t whether you employ 
him or not. I t  is not compulsory here. 
Ordinance No. 8 of 1879 made pilotage com
pulsory, but sect. 12 of tha t ordinance, which 
was the im portant section, was repealed by 
sect. 4 of Ordinance No. 5 of 1885. Then O rd i
nance No. 8 of 1905 was passed, which 
repealed the former ordinances, and i t  does not 
make pilotage compulsory. The follow ing sec
tio n s , 21 and 32, of Ordinance No. 8 of 1905 
show tha t pilotage is not compulsory. The dock 
company, no doubt, have power to make rules fo r 
the conduct of business and navigation in  the 
harbour, but they have no power to make 
pilotage compulsory, and the rule which is relied 
on comes in  a series of rules headed Towage, and 
does not profess to deal w ith pilots except to say 
tha t i f  a company’s tug is used a p ilo t must be 
employed. Such a rule does not make pilotage 
compulsory.

The P r e s id e n t .—This is a case in  which a 
steamer in  charge of a licensed p ilo t ran in to  a 
vessel ly ing  at her moorings, and sunk her in 
broad daylight. The law applicable to such a 
case is stated by Lord  Watson in  The C ity  o f

P eh in  (u b i sup.), who in  that case, delivering the 
judgment of the court, said th is : “  When a vessel 
under steam runs down a ship at her moorings 
in  broad daylight, tha t fact is by itse lf p r im d  
fa c ie  evidence of fault, and she cannot escape 
lia b ility  fo r the consequences of tha t act except by 
proving tha t a competent seaman could not have 
averted or m itigated the disaster by the exercise 
of ordinary care and sk ill.”  Thus the onus is cast 
upon the steamer of showing tha t the disaster was 
one which could not have been provided against 
by the exercise of ordinary care and skill, by 
which is meant tha t kind of care and sk ill which 
is to be expected of a properly qualified mariner. 
Counsel fo r the defendants has attempted to 
discharge this onus in  the present case, but he 
has, in  my opinion, failed. The facts are shortly 
as fo llow s: The defendant’s steamer, the 
Polynesien, is a Messageries Maritimes boat, 
500 ft .  long, of 6,363 tons gross and 3,544 tons net 
register, w ith  engine power of 818-h.p. nominal. 
A t 5 o’clock in  the afternoon of the 11th Jan. 
last the Polynesien, being then at a wharf in  
Singapore Harbour, was about to put out to sea, 
and she employed, fo r the purpose of taking her 
from the wharf and placing her in  a position in 
the channel, two tugs, the tow-ropes of which 
broke in  a very short time. I  am not disposed to 
a ttribute  any great importance or any importance 
to the fact tha t the tow-ropes broke. The vessel 
got in to a position fo r going out to sea, and she had 
at that time, apparently, a l it t le  sternway. The 
strength of the tide, three to four knots, was run
ning to the eastward. A fte r getting into this normal 
position, with, as I  say, sternway on, she went a- 
head fo r a short distance, and then what happened 
is described, whether accurately or not I  do not 
say, in  the p ilo t’s evidence. I  w ill read some 
parts of tha t evidence as showing what, according 
to him, happened. He says : “  Having got into 
tha t (normal) position I  had a lit t le  stern way on 
me. Then I  gave the order ‘ fu l l  speed ahead. 
Having given this order, as soon as she gathered 
steerage way I  gave the order ‘ half, speed ’ and 
then ‘ slow.’ That is the usual course to follow. 
When I  went fu ll speed ahead the helm was a lit t le  
to port. I t  was steadied as the ship commenced 
to steer. For the purpose of tu rn ing  round the 
Temhaga Reef i t  is necessary to port your helm. 
When I  commenced to port my helm I  was about 
abreast of godown No. 22. When I  gave the 
order she came down very sluggishly, so I  gave 
the orders ‘ hard a-port ’ and ‘ fu l l  speed ahead. I  
gave the order ‘ hard a-port ’ firs t, and then a 
minute after I  gave the order ‘ fu ll speed ahead.’ 
I  gave the order * fu l l  speed ahead ’ so tha t I  
could tu rn  more quickly, as she was coming round 
so sluggishly ; in  fact she stopped coming round. 
A t the time I  gave the order ‘ fu ll steam ahead ’ 1 
was abreast of godowns Nos. 18 and 19. N o t
withstanding the order given she did not move at 
all, and when I  found this was the case I  stopped 
the engines, went fu l l  speed astern, and dropped 
both anchors. I  did not really stop, I  went 
s tra igh t from rig h t ahead to fu ll speed astern. 
On my engines going astern her stern swung to 
the southward, and her stem canted inwards 
towards the wharf, and struck the D ja m b i abaft 
the engines—at about r ig h t angles.”  The p ilo t 
then goes on to say tha t after the collision she 
answered her helm jus t as usual, and there was no 
sign of anything wrong w ith her steering gear.
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He had already said he could not see whether his 
orders were carried out, and he went on : A ® 
P o lv n e s ie r is  helm was hard-aport at the time i  
was attempting to round the Tembaga Reef, and 
her engines were going as I  have described 
a strong eddy must have caught me, otherwise i  
should have got round. I  saw no signs ot 
such an eddy, but tha t would not he visible 
from where I  was on the bridge of the steamer. 
The th ird  officer, who was on the upper bridge, 
and whose business i t  was to see tha t the 01'ders 
given by the p ilo t were carried out, has described 
the operations after the straightening up of the 
vessel in  the channel; and i t  is quite certain tha t 
the recollection of one or other of these gentle
men iB inaccurate. I  do not suggest to r a 
moment tha t either of them was te lling a delibe
rate untruth, but they are inaccurate. I t  shows 
me i t  is d ifficu lt to  rely upon the description 
given by the different witnesses as to what 
the navigation of th is ship consisted of during the 
very short time which elapsed between her getting 
into position jus t outside the wharf and her 
arriv ing at the point where the accident occurred. 
The whole th ing happened in  about four minutes, 
or something like  tha t—a very short tim e—and 
the distance from the wharf at which the 
P o ly n e s ie n  was moored to the place ot the 
collision was something like  three-quarters of a 
mile. The plaintiffs, of course, are at a dis
advantage, fo r they are not in  a position to call 
any evidence w ith regard to the orders given on 
the P o ly n e s ie n ,  but they have been able to obtain 
the evidence of Mr. Brooksbank, the wharf 
superintendent of the Tanjong Pagar Dock 
Board, who was a witness of th is disaster. He 
says tha t he was in  his office at the time in  
question, and he noticed from the bow window in  
his office tha t the P o ly n e s ie n  was going more 
quickly than was usual on a following tide, and 
was mush closer to the wharf than was usual. 
He says : “  I  fe lt instinctively tha t in  the state 
of the tide the P o ly n e s ie n  was too close to the 
wharves, and I  ran to the bridge in  fron t of my 
office and I  watched her. Her engines were going 
ahead. I  could also see tha t they increased the 
speed from  the extra commotion in  the water, i  
saw tha t her helm was hard-a-port and her 
rudder hard over to starboard. I  continued 
watching her. When abreast of the Sheers 
W harf she let go her port anchor, which is 
a stockless anchor. A  few seconds after
wards she collided w ith the D ja m b i. 1 could 
not see her starboard anchor from  where f  was. 
I  saw the wash of the propeller at one speed and 
thereafter saw the wash of the propeller at an 
increased speed. I  saw no alteration in  the 
rudder the whole time.”  This gentleman is 
probably accustomed to seeing this place navi
gated by large steamers, and I  therefore am 
disposed to rely very much upon what he says.

Now, the defendants, upon whom the onus in  this 
caBe rests, have cast about to find some explana
tion of th is disaster, and the explanation which 
they have selected is tha t of an abnormal current 
which nobody had noticed before the accident and 
nobody noticed, apparently, after the accident. 
Counsel fo r the defendant says there is nothing 
on board this ship to account fo r the disaster; 
and tha t the steering gear and engines were a ll 
in  good order, and the orders of the competent 
p ilo t were a ll duly carried o u t ; and that in  those

circumstances i t  is impossible to attach any 
blame fo r th is occurrence to anything done on
board the ship, and th e re fo re  i t  becomes necessary
to  look outside the ship to see what. was the 
cause of the disaster. I t  is said the whole 
mischief was due to an abnormal current, 
as I  understand, to the N .E  I  am not quite 
sure about the direction, and I  do not th ink_ it 
matters fo r I  do not fo r a moment believe there 
was any abnormal current at all. I  kave likened 
to the evidence, and although I  do not mean 
to say, as counsel fo r the defendants attempted 
to te ll me I  would have to say i f  I  did not 
accept the evidence, tha t they have concocted 
a lie fo r the purpose of deceiving the¡court I d  
not fo r a moment mean anything of the kind aU 
I  do mean is th a t they have probably been 
casting about, after the event, to find some cause 
wMchg would’ not clash w ith the loyalty which 
they natura lly owe to their own ship, and tliey 
have thought—and I  dare say tha t at present 
f h j ;  Z S ;  do tb ink  tUat t t a .  » » «  t a .  
been something outside that ship which p 
duced the disaster, and something which they 
could not have foreseen and therefore could not 
be expected to provide against T h e ir  frame ot 
m ind is exemplified by what the p ilo t hunselt 
savs- “ I f  the P o ly n e s ie n  s helm was bard-a 
port at the time I  was attempting to round the 
Tem baga Beef, and her engines were g o in g  as 1
have described, a strong eddy must have caught
me, otherwise I  should have got loumi- 
1 have already said tha t nobody saw any signs of 
such an abnormal eddy—and the p ilo t goes °n 
and says th is “  The disaster was due eithei to 
the helm not working properly, or to an e<My of 
which I  knew nothing. A t times there is a 
strong eddy round by the red buoy, b ,lt there 
nothing unusual in  there being such an eddy. I t
is one of the things that I ,  as a p ilot, have to be
prepared to guard against. We¡know . •
is generally an eddy th e re  which assists the ship
round, bu t we must be on the look-out fo r other
eddies.”  I  presume, therefore, he was on the
look-out and he did not see anyth ing ; and there 
is th is strange fact, tha t there is not; a single 
independent witness called on the Par* A**® 
P o ly n e s ie n  to  say tha t any such abnormal state 
of water existed at tha t time. I  am y
upon the evidence called from the ship and upon 
the evidence of the pilot, and I  should have 
expected, i f  there was anything so abnormal as to 
make i t  impossible or unreasonable to expect 
the p ilo t to  provide against i t —I  should have 
expected tha t somebody must have noticed the 
existence of th is alleged current at the time. I  
dismiss the suggestion tha t there was any such 
current as is stated to have existed, and i t  there 
was no such current the defendants are in  my 
opinion le ft w ith  the onus which is on them s till 
undischarged. I t  is not fo r the court to say, or 
fo r the p la in tiff to find out, what the cause in  or 
upon the defendant vessel was. I t  is sufficient 
to sav tha t the defendants had failed to point 
i t  out. Therefore they are le ft in  th is position, 
that the onus which they undertook to discharge 
and which counsel fo r the defendants quite 
properly described at the beginning of this cause 
as very serious, has not been discharged 
Casting about fo r an explanation of this disaster 
I  am advised, and I  th ink, tha t th is vessffi1 was 
navigated from  the firs t too close to the side ot
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the channel, where she was hampered by not 
having sufficient time and place to turn, and 
where the effect of a very strong easterly-going 
stream was to press the vessel s till fu rther 
towards the side of the channel. I  am 
advised, and I  th ink, tha t in  the circumstances 
reducing the speed from fu ll to  ha lf speed 
was improper, and that tha t manœuvre is not 
unlikely to have led to the disaster. I t  was 
suggested by counsel fo r the pla intiffs that 
this vessel ought to  have le ft by what is called, 
I  th ink, the western channel, where she would 
not have had a strong following tide, and tha t i f  
she had done so this accident would not have 
happened. Certainly i t  would not have happened 
in those circumstances, because the vessel would 
have been going in  a different direction and away 
from  the D jam bi. Speaking fo r myself, I  th ink  
i t  would have been more prudent in  the circum
stances to have gone out by the western channel. 
However, I  am told tha t the or d ir ary route is by 
the eastern channel, and therefore, I  am not going 
to a ttribute  any negligence or blame to the p ilo t 
fo r having chosen the eastern channel rather than 
the western channel. I  do not th ink  there is any
th ing  more I  need say about the facts of the case.

I  can sum them up by saying this, that the 
defendants have entire ly failed to convince me 
tha t th is accident was due to the alleged abnormal 
current—I  do not believe there was any abnormal 
current—and I  am therefore driven to the con
clusion, and am entitled to come to the conclusion, 
tha t the collision was due to some mismanage
ment on board the P o lynés ien  itself. I t  is not for 
me, nor is i t  for the p laintiffs, to say what that 
mismanagement was. I f  the collision was due to 
nothing outside the ship then i t  must have been 
due to something inside the ship, and tha t some
th ing must, in  my opinion, have been mismanage
ment, in  the absence of evidence to show i t  was 
not.

The defendants, however, rely also on the 
defence of compulsory pilotage. This is a defence 
which must be clearly established before i t  can be 
allowed to prevail. I t  means tha t the law has 
taken the charge of the ship out of the hands of 
the owners’ servants and has placed i t  in  the 
hands of a qualified or licensed p ilo t, whom the 
owner is bound to employ and pay, but over 
whom he has no control. The employment of a 
compulsory p ilo t is always enforced by a legal 
penalty, and therefore the enactment requiring 
such employment must be clear and precise. 
W hat is the enactment in  this case r1 I t  appears 
tha t by an ordinance (No. 8 of 1879) of the 
Straits Settlements, which is termed “  an ord i
nance to consolidate and amend the law relating 
to pilots and pilotage,”  i t  was provided (sect. 1) 
tha t i t  should not be law ful fo r any person to 
take any ship out of Singapore, except as pro
vided by tha t ordinance. By sect. 12 i t  is 
provided tha t any person in  charge of a ship who 
leaves the harbour w ithout having a licensed 
p ilo t on board shall be liable to pay the regula
tion pilotage dues, and provides that in default 
of such payment double the amount may be 
recovered by proceeding before a magistrate, by 
way of penalty. So the law remained un til the 
28th A p ril 1885, when by another ordinance 
sect. 12 of the earlier ordinance was repealed ; 
and, by a la ter enactment —namely, the P ilots 
Ordinance 1905 the whole of the Ordinance of

1879 was repealed. The last-named ordinance 
contained no clause corresponding w ith clause 12 
of the Ordinance of 1879. I f ,  therefore, pilotage 
was made compulsory by the Ordinance of 1879, 
i t  certainly ceased to be compulsory at the date 
of the last-mentioned ordinance, which was the 
14th A p ril 1905. I t  is said, however, tha t compul
sory pilotage was established by an Ordinance of 
the 7th A p r il 1905 and by certain acts done in  pur
suance of that ordinance. This is an ordinance “  to 
provide fo r the acquisition by the Government of 
the Straits Settlements of the undertaking known 
as the Tanjong Pagar Dock Company Lim ited, 
and fo r the management of the same.”  Prom its 
terms i t  appears tha t there had been a company 
in  Singapore called the Tanjong Pagar Dock 
Company Lim ited, which owned the wharves used 
by the shipping entering and leaving the port, 
and tha t th is undertaking was to be transferred 
to the Government of the Straits Settlements. 
I t  was so transferred, and by sects. 20 and 23 i t  
was provided tha t a board, to be called the 
Tanjong Pagar Dock Board, should be nominated 
by the Governor, which should earry on the 
business of the old company. This board was 
nominated, and i t  made certain rules and regu
lations relating to the berthing and towage of 
vessels coming to or leaving the wharves. The 
second regulation, under the heading of “ Tow
age,”  is as follows : “  Vessels requiring to be towed 
to or from  the wharves or assisted when berthing 
or leaving by tug  shall be piloted by a duly 
licensed p ilo t unless the board waives those con
ditions, and shall only employ the board’s tugs. 
Should any other tug  or launch be used w ithout 
the permission of the board the same charge w ill 
be made as i f  one of the board’s own vessels had 
been employed.”  I t  is said tha t this rule makes 
pilotage compulsory. I  am quite clear, however, 
tha t i t  does not. I  can find no authority vested 
in  th is board giving the board power to make 
pilotage compulsory. I  do not th ink  the rule 
purports to make the pilotage compulsory and no 
penalty is attached to the omission to employ a 
pilot. A lthough, perhaps, the evidence taken 
on commission w ith reference to the existence of 
compulsory pilotage is in  strictness inadmissible, 
i t  is satisfactory to know tha t my finding on the 
question is in  accordance w ith the views of mer
chants and others engaged in business in  Singa
pore. There w ill be judgment, therefore, fo r the 
pla intiffs, w ith  costs.

Solicitors fo r the pla intiffs, Glarlcson, G reenwell 
and Co.

Solicitors fo r the defendants, G e lla tly  and Son.

Dec. 1, 2, and  6, 1909.
(Before S ir J. B ighajvi, P. and E lder Brethren.)

T h e  P ic t o n . (a)
C o llis io n — S team sh ip— S a ilin g  tra w le r— Engaged  

in  t ra w lin g — D u ty  to show w h ite  f la re -u p  l ig h t  
— D u ty  to keep clear— C o llis io n  R egu la tions  
1897, arts . 2, 5, 9 (d , 2), 20, 21, 23.

A  s a ilin g  tra w le r , e x h ib it in g  a w h ite  l ig h t  in  a  
la n te rn  in  accordance w ith  a rt. 9 (d, 2) o f  the 
C o llis io n  R egu la tions, was ly in g  s ta tio n a ry  w h ile

(a) Iieported b j  L. F. C. D a r b y . Esq., B»rrister-»t-Law .
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those on board her were engaged in  h a u lin g  the 
t ra w l. The t ra w l was a lm ost on board, the cod 
end o f  i t  being awash, when those on the tra w le r  
saw a steam ship, w h ich  had been seen approach ing  
f o r  some tim e before, about three hundred  yards  
away on the s ta rboa rd  quarte r. Those on the 
tra w le r  also showed a fla re -u p  l ig h t  m  accordance 
w ith  a rt. 9 (d, 2), but the steamship, w h ich  was 
proceeding about e ight and a h a lf  knots, s truc  
the tra w le r  and  sank her. I n  a damage action  
brought by the owners_ o f the tra w le r  aga inst the 
owners o f  the steamship : . ,.

H e ld , th a t the tra w le r  was engaged m  tra w lin g  
w ith in  the m ean ing  o f a rt. 9 (<£, 2) o f the 
C o llis io n  R egu la tions, and as she had a w h ite  
la n te rn  exh ib ited  and showed a w h ite  f la re -u p  
l ig h t  in  accordance w ith  th a t a rtic le , she was no t 
to blame f o r  the co llis ion .

H e ld , fu r th e r ,  th a t  i t  was the d u ty  o f  the s team 
sh ip  to keep out o f the w ay o f  the traw le r, and  
th a t she was alone to blame fo r  keeping a bad 
look-cut, and fo r  tra v e llin g  through the fis h in g  
g round  at excessive speed.

D a m ag e  a c t io n .
The plaintiffs were the owners of the dandy 

rigged trawler smack W estw ard Ho  ; the delen- 
dants and counter-claimants were the owners ot
the steamship P ic to n . . .

The case made by the pla intiffs was that 
shortly before m idnight on the 16th A p ril 1909 
the W estw ard Ho, a dandy-rigged smack ot 
fifty-nine tons, manned by a crew of five hands 
all told, was in the entrance to the B ris to l 
Channel about eight miles north by east ot 
Trevose Head, in  the coarse of a traw l fishing 
voyage from Padstow. The wind was about 
S.S.W , a moderate breeze, the weather was clear, 
but there was drizzling rain, and the tide was 
firs t quarter flood of unknown force.

The W estward Ho, which had been traw ling  on 
the starboard tack, was engaged m  hauling her 
traw l on her port side. She was beading about 
west, w ith her til le r  lashed a lit t le  to port, her 
j ib  sheet was pulled to leeward, tha t was to star
board, and she was about stationary in  the water 
Her regulation traw ling lig h t fo r a sailing vessel 
engaged in  traw ling was being duly exhibited, 
and was burning b righ tly ; she had a dec g 
burning in a lantern so constructed and fixed 
as not to show aft, or on her starboard side 
and a good look-out was being kept on hoard ot

In  these circumstances those on the W estward  
H o  saw about two to three miles off, and, beating
about four points on the starboard quarter, the
masthead and green lights of the P ic ton . Those 
on board the W estw ard  H o  continued to haul in  
their gear, and when the cod end was jus t awas 
the head of the W estw ard Ho  swung to port un til 
she headed about south-south-east, where she 
remained s till about stationary in  the water. Some 
time afterwards those on board the W estw ard Ho  
saw tha t the P ic to n  was coming on heading lo r 
them, and apparently taking no steps to keep out 
of the way. The P ic to n  was thereupon loudly 
hailed, a flare-up lig h t was burn t on board the 
W estward Ho, and the lashing of her t il le r  was 
cast off, and almost immediately afterwards her 
helm was put hard-a-port; but the P ic to n , 
which was then quite close, coming on at b ig '1 
speed, w ith her stem struck the port side of the

W estw ard H o  about amidships a very heavy blow, 
cutting rig h t in to her and doing her such damage 
tha t she sank almost immediately, and, w ith the 
crew’s effects, was to ta lly  lost, and her master 
and two of the members of her crew were

^  Those on the W estward H o  charged those on 
the P ic to n  w ith not keeping a good look-out ; w ith 
improperly fa iling  to keep out of the way of the 
W estw ard H o ; w ith improperly attempting to 
pass ahead of her; w ith not easing, stopping, or 
reversing the ir engines ; and w ith not indicating 
their manoeuvres by sound signals.

The case made by the defendants and counter
claimants was tha t shortly before m idnight on the 
16th A p ril 1909 the P ic ton , a steel screw steam
ship of 5083 tons gross and 3241 tons net register, 
manned by a crew of th irty -fou r hands a ll to ld 
was off the north coast of Cornwall in  the neigh
bourhood of Trevose Head in  the course of a 
voyage from Cardiff to Yenice w ith a cargo of 
about 7500 tons of coal. The weather was clear 
but overcast, w ith drizzling rain, the wind wan 
about south-west by west, fresh and the tide 
Hood setting to the north-eastward w ith a fo iceo i 
about two knots. The P ic to n  steering a course 
of south-west by west westerly magnetic, was 
making about eight and a half knots. Hei 
regulation masthead lights, side lights, and stern 
ligh t were being duly exhibited and were burning 
brightly, and a good look-out was being kept on

b°In d these circumstances those on the P ic to n  
observed about two to three miles off, and in  the 
neighbourhood of what appeared to be the white 
lights carried by trawlers engaged in  traw ling, a 
white lig h t carried by the W estward H o  which 
bore between one and two points on the star
board bow of the P ic to n . The P ic to n  continued 
on her course and approached the lig h t of the 
W estward Ho, which was carefully watched, in  a 
direction to pass a ll clear, and fo r a time tAe hght 
appeared to broaden on the steamer s starboard 
bow. When the P ic to n  drew nearer the 
W estward H o  the lig h t was seen to be ceasing to 
broaden, and the engines of the P ic ton^were put to 
slow, and shortly afterwards when the lig h t on 
the W estw ard H o  was seen to be closing in, 
causing danger of collision, the helm ot the 
P ic to n  was put hard-a-port, her whistle was 
sounded one short blast, and her engines were 
stopped and put fu ll speed astern. N otw ith 
standing these measures the W estw ard Ho, which 
had hauled her traw l and was not dragging the 
apparatus along the bottom of the sea, suddenly 
altered her course and came on fast and w ith her 
port side abaft amidships struck the stem of the 
P ic ton , causing damage to tha t steamship, and 
sustaining such damage tha t she shortly after
wards sank. , ,

Those on the P ic to n  charged those on the 
W estward H o  w ith not keeping a good look-out ; 
w ith neglecting to keep the ir course and speed ; 
w ith improperly fa iling  to keep the W estw ard  Ho  
under contro l; w ith  neglecting to exhibit the 
regulation ligh ts  fo r a sailing vessel under way 
when she ceased to traw l ; alternatively they 
alleged tha t the W estw ard H o  failed to carry the 
regulation lights fo r a vessel engaged m  traw ling, 
and failed on the approach of the P ic to n  to show 
a flare-up lig h t in  sufficient time to prevent 
collision.
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The following Collision Regulations 1897 were 
referred to during the course of the case :—

2. A steam vessel under way shall carry— . . .
(b) On the starboard side a green light so constructed 
as to show an unbroken light over an arc of the horizon 
of ten points of the compass so fixed as to throw the 
light from right ahead to two points abaft the beam on 
the starboard side, and of such a character as to be 
visible at a distance of at least two miles, (c) On 
the port side a red light so constructed as to show an 
unbroken light over an arc of the horizon of ten points 
of the compass, so fixed as to throw the light from 
right ahead to two points abaft the beam on the port 
side, and of such a character as to be visible at a dis
tance of at least two miles. (d ) The said green and 
red side lighls shall be fitted with inboard screens pro
jecting at least 3ft. forward from the light, so as to 
prevent those lights from being seen across the bow.

5. A sailing vessel under way, and any vessel being 
towed, shall carry the same lights as are prescribed by 
art. 2 for a steam vessel under way, with the exception 
of the white lights mentioned therein, which they shall 
never carry.

9. Fishing vessels and fishing boats, when under way, 
and when not required by this article to carry or show 
the lights hereinafter specified shall carry or show the 
lights prescribed for vessels of their tonnage under 
way. . . . ( d )  Vessels, when engaged in trawling, 
by which is meant the dragging of an apparatus along 
the bottom of the sea. . . . 2. If sailing vessels, shall 
carry a white light in a lantern, so constructed as to 
show a clear, uniform, and unbroken light all round the 
horizon, and shall also, on the approach of or to other 
vessels, show where it can best be seen a white flare-up 
light or torch in sufficient time to prevent collision. All 
lights mentioned in subdivision (d) 1 and 2 shall be 
visible at a distance of at least two miles.

20. When a steam vessel and a sailing vessel are 
proceeding in such directions as to involve risk of 
collision, the steam vessel shall keep out of the way of 
the sailing vessel.

21. Where by any of these rules one of two vessels 
is to keep out of the way, the other shall keep her 
course and speed.

23. Every steam vessel which is directed by these 
rules to keep out of the way of another vessel shall, on 
approaching her, if necessary, slacken her speed, or 
stop or reverse.

A sp in a ll, K.C. and IT. C. 8 . D um as  fo r the 
p laintiffs.—This vessel was engaged in traw ling 
and was not under way.

The Cockatrice, 98 L. T. Rap. 728 ; 11 Asp. Mar.
Law Cas. 50; (1898) P. 182.

She was therefore showing the proper lights. 
The evidence shows that a flare-up lig h t was 
shown in sufficient time to prevent a collision. 
The collision was brought about solely by the 
fau lt of the P ic to n  s bad look-out and excessive 
speed.

L a in g , K.C. and D. Stephens fo r the defen
dants.—The smack did not keep her course or 
speed; she altered her heading from west to south- 
south-east; Bhe must have had way on her to 
do tha t and was in  fact underway and ought 
to have had side lights up. The object of a 
flare-up lig h t is to let an approaching vessel see 
the sails of the smack, so tha t the heading of 
the smack may be known. This flare was shown 
too late, and therefore those on the smack in 
fringed art. 9 (d , 2).

A s p in a ll, K.O. in  reply. — The smack un
doubtedly altered her heading, fo r when the traw l 
was hauled the smack pivoted from west to south-

south-east, but she was not underway, and she 
was not on a course.

The P r e s id e n t .—This is an action by the 
owners of the traw ling smack W estw ard Ho and 
two survivors of her crew suing fo r the loss of 
the ir effects, to  recover damages in  respect of a 
collision w ith the steamer P ic to n  whereby the 
traw ler became a to ta l loss. The trawler was of 
fifty-n ine tons register, and was manned by a crew 
of five hands all told, and late on the n igh t of 
the 16th A p ril last she formed one of a fleet of 
about s ixty fishing vessels which were traw ling 
near Trevose Head in  the B ris to l Channel. The 
wind was S.S.W. a moderate breeze, the weather 
clear, but w ith a drizzling rain, the tide being 
firs t quarter flood. A t a lit t le  before m idnight 
she was engaged in  hauling in her traw l on her 
port side. She was heading west; her t i l le r  was 
lashed to port and she was about stationary in 
the water. Her regulation traw ling lig h t (a 
globular ligh t) was properly showing on her mast
head and she had also a deck ligh t. A ll  sail was 
set except the foresail, which had been lowered, 
and a ll hands were on deck. The white lights 
and the starboard lig h t of a steamer, the P ic to n , 
were then observed about 300 yards away to the 
H.E. By this time the head of the trawler had 
gone round to S.S.E., and the trawler was ly ing 
hove-to on the water, the cod end of the traw l 
being s till over the port side. In  th is position, 
she was stationary. Seeing there was danger 
Lincoln, the mate of the W estward Ho, unlashed 
the t il le r  and put i t  hard-a-port. The trawler, 
however, did not alter under th is port helm. A t 
the same moment the cook l i t  a flare and exhibited 
i t  over the side, but the steamer swept down upon 
the trawler, instantly destroying her. She sank 
in  about a minute, and three of the five hands 
were drowned. The other two—namely, L incoln 
and a boy named Morris, who was the son of the 
skipper— were rescued and brought on board 
the P ic to n . The foregoing are the facts as I  find 
them so fa r as they relate to the movements of 
the trawler. Turning to the P ic to n , she was a 
steamer of 5083 tons gross and 3241 tons net 
register, and manned by a crew of th irty -fou r 
hands. She was on a voyage to Venice w ith a 
cargo of 7500 tons of coal, and was making about 
eight and a ha lf knots. Her story is tha t at and 
before the collision the W estward H o  was sailing 
at a considerable speed, her traw ling operations 
having been completed, tha t she had no side
lights out, tha t she altered her course, and that 
she exhibited no flare. In  support of th is case 
only three witnesses are called—namely, Smith, 
the mate, and two young men who were respec
tively the look-out aDd the helmsman. They are, 
in  my opinion, unreliable. I t  appears tha t the 
P ic to n  was travelling through this fleet of fishing 
smacks at a speed of eight and a half to nine 
knots, and tha t shortly before the collision took 
place the look-out man had le ft his post to  go to 
the sleeping quarters of the crew a ft to rouse 
the fresh watch which was to come on duty 
at m idnight. He says tha t he was back at 
his post before the collision took place, but I  
doubt it. A t  a ll events he seems to have been 
more concerned in rousing the man who was to 
succeed him than in  attending to his work. His 
own statement is th a t he was away about five 
minutes. The mate Smith was on the bridge, 
and, to use his own expression, had his hands
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fu ll. He saw the look-out man leave his post, 
but he did not see him  come back. The helmsman 
says he was attending to his wheel and knew 
noth ing about the look-out. I  come to the con
clusion th a t the look-out was, in  the circum 
stances, very bad, even i f  i t  can be said to have 
been existent.

I t  is said tha t the traw ler had a ll sails set, 
and was sailing at something like  six knots 
across the bows of the steamer. B u t I  
accept the evidence from  the trawler. I  th ink  
the foresail was down and th a t the vessel was 
hove-to, the operation of traw ling  being incom
plete. I t  is true tha t she had no side-lights out, 
but she had her regulation fishing lig h t a t the 
masthead, which was in  the circumstances a ll 
tha t was necessary. I  have said th a t the flare 
was exhibited. Two of the three witnesses from 
the P ic to n  deny i t—namely, the mate and 
the look-out, but I  prefer the evidence of 
those who saw the flare to the evidence of 
those who say they did not see it. M y only 
difficu lty about the flare is whether i t  was 
shown in  time to prevent a collision, w ith in  the 
meaning of rule 9 (d ), sub-sect. 2, of the rules of 
1906. The P ic to n  was no doubt very near when 
the flare was pu t over the side, tha t is, she was 
between 200 and 300 yards away, bu t I  th ink  tha t 
i f  she had instantly reversed and ported her helm 
the collision would probably have been averted. 
She struck the traw ler amidships, and the traw ler 
was about 60 feet long. I  th ink , moreover, tha t 
the steamer was trave lling through this fishing 
ground at a reckless speed, and th a t i f  i t  could be 
said tha t there was no time after the showing of 
the flare to arrest the steamer, i t  ought to  be 
a ttributed to the steamer’s excessive speed. I  find, 
therefore, th a t the P ic to n  was to blame fo r having 
a very bad look-out, which undoubtedly con
tributed to the accident.

I  th ink  the traw ler was not to  blame. She 
was engaged in  traw ling, and had proper lights 
showing. She did not alter her course or speed 
at any material time, and she exhibited a flare 
in  sufficient time. There is one fu rther point 
w ith which I  must deal. Smith, the mate  ̂of 
the P ic to n , speaks to  a conversation which 
he says he had w ith  Lincoln, the mate of the 
W estw ard  H o , immediately after the la tte r had 
been rescued from  the water. The conversation 
is said to  have taken place in  the galley of 
the P ic to n  in  the presence of many of the 
P ic to n 's  crew and in  the presence of young 
Morris, the son of the skipper o f the W estw ard  
H o , who had also been saved from  drowning. 
In  th is conversation L inco ln  is alleged to 
have said tha t the skipper was alone responsible 
fo r the calamity, and to have turned to young 
M orris and said to h im  “  You know your father 
waE the cause of a ll th is mischief.”  Sm ith gave 
me fu ll  details o f th is conversation. I  am satis
fied tha t there is no tru th  in  th is statement. No 
one corroborates it. So fa r as I  have been able 
to ascertain, no one on the ship heard the con- 
versation talked about among the men. The 
captain says nothing about i t  in  his le tter to  his 
owners announcing the collision. Both L incoln 
and young M orris strenuously deny it.  I t  is true 
tha t when the log was w ritten  up a statement was 
inserted to the effect tha t those from  the trawler 
admitted tha t the fa u lt was theirs. I  do not 
know when th is  document came in to  existence,

V o l X L , N . S,

but in  my opinion i t  is in  this connection an 
invention. Counsel fo r the defendants says tha t 
Sm ith’s statement ought to be accepted because 
i t  bears evidence of tru th  on the face of it, fo r i t  
contains some particulars which accord w ith  the 
tale now to ld  by L incoln, and which—having 
regard to the tim e when Smith firs t gave his 
statement to  the defendants’ solicitors, about the 
alleged confession, namely, on the 22nd June 
could only have been learned from  L incoln h im 
self. B u t I  th in k  i t  is not improbable tha t he 
did get some details from  L inco ln  of the events 
op board the trawler, and tha t he has utilised 
these details in  making up the story. L incoln 
and M orris were landed at St. Ives from the 
steamer the day after the collision, and the former 
made his deposition before the Receiver of Wreck, 
giving an account of the collision, which in  sub
stance accords w ith  the account given before me 
in  the witness-box, and is quite inconsistent w ith  
the confession he is supposed to have made a few 
hours previously. I  disbelieve and reject Sm ith s 
evidence, and tber6 must be judgm ent therefore 
fo r the p la intiffs.

Solicitors fo r the pla intiffs, D ubois  and Co., 
agents fo r C ham berlin  and Talbo t, Great 
Yarmouth.

Solicitors fo r the defendants, Thom as Cooper 
and Co.

Wednesday, Dec. 15, 1909.
(Before S ir J. B ig h a m , P.)

T h e  Sa l y b ia . (a)
C o llis io n — A rre s t o f  defendants’ vessel— Release 

o f arrested vessel before appearance—D isco n 
tinuance  o f  a c tio n— C o u n te r-c la im  by defen
dan ts— O rder X X V I . ,  r .  1— O rder X X I . ,  r . 16.

A  F rench  steamship was sunk a fte r  co llis io n  
w ith  a  B r it is h  steamship. The F rench  owners 
arrested  the E n g lis h  vessel in  an  ac tion  in  rem. 
A t  noon on the da y  a fte r  the co llis io n , and before 
an  appearance had been entered by the defen
dants, the so lic ito rs  ac ting  on b e h a lf o f  the F rench  
owners f i le d  a prsecipe p ra y in g  a release o f the 
E n g lis h  vessel as they had  w ith d ra w n  the action . 
The m a rsh a l thereupon released the E n g lis h  
vessel. L a te r  on the same day the so lic ito rs  f o r  
the F re n ch  owners received a te legram  f r o m  the 
defendants’ so lic ito rs  u n d e rta k in g  to appear and  
p u t in  b a il, and  ask ing  f o r  the w r i t  to be sent 
to them  by post. The so lic ito rs  f o r  the F rench  
owners rep lied  : “  Sabylia released ; no t proceed
in g  w ith  ac tion .”  These telegrams were confirm ed  
by le tters. O n the fo llo w in g  day the so lic ito rs  
a c tin g  f o r  the E n g lis h  vessel w ro te  say ing  th e ir  
clien ts had a coun te r-c la im , an d  asking f o r  the 
w r i t  to  be sent th a t they m ig h t en ter an appea r
ance, an d  they then  entered an  appearance in  
London  and  sent the prsecipe o f  appearance to  
the London  agents o f  the so lic ito rs  a c tin g  f o r  the 
F rench  owners, who re tu rn e d  i t  sa y in g  they had  
no a u th o r ity  to act in  the d iscon tinued  action . 
The so lic ito rs  f o r  the defendants then took ou t a 
summons before the re g is tra r  c a llin g  on the 
p la in t if fs  in  the a c tio n  to file  a p re lim in a ry  
act so th a t the co u n te r-c la im  m ig h t be proceeded

(a ) R eported b y  L .  F  O. D a b b y , Esq., B a rr is te r-a t-L a w .
3 A
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w ith . The re g is tra r  dism issed the summons. The 
defendants appealed to the judge .

H e ld , th a t the action  was “  w h o lly  d iscon tinued  ”  
w ith in  the m ean ing  o f  O rde r X X V I . ,  r .  1, o f the 
B u ies  o f  the Suprem e C o u r t ; th a t a counter
c la im  can on ly  be born o f  a l iv in g  a c t io n ; th a t  
no co u n te r-c la im  ever was set up  ; an d  th a t the 
a p p lic a tio n  th a t the F re n ch  owners shou ld  be 
ordered to f i le  a p re lim in a ry  act m ust be 
refused.

B ild t v. Foy (1892, 9 Times L .  B ep . 34, 83) 
d is tin g u ish ed .

A p p e a l  irom  a decision of the assistant registrar 
to the judge sitting in chambers against an order 
refusing to direct the plaintiffs in  the action to 
file a preliminary act.

The summons was adjourned in to  court fo r 
judgment.

The facts and correspondence are fu l ly  set out 
in  the judgment.

The follow ing orders and rules were referred 
t o :

Order XXVI., r. 1. The plaintiff may, at any time 
before receipt of the defendants’ defence . . .  by 
notice in writing, wholly discontinue his aotion against 
all or any of the defendants or withdraw any part or 
parts of his alleged cause of complaint, and thereupon he 
shall pay such defendant’s costs of the aotion, or, if the 
action be not wholly discontinued, the costs occasioned 
by the matter so withdrawn. Suoh costs shall be 
taxed, and such discontinuance or withdrawal, as the 
case may be, Bhall not be a defence to any subsequent 
aotion. Save as in this rule otherwise provided, it 
shall not he competent for the plaintiff to withdraw the 
record or discontinue the action without leave of the 
court or a judge, but the court or a judge may before, 
or at, or after the hearing or trial, upon such terms as 
to costs, and as to any other aotion, and otherwise, as 
may be just, order the action to be discontinued, or 
any part of the alleged cause of complaint to be struck 
out.

Order XXI., r. 16. If, in any cause in whioh the defen
dant sets up a counter-olaim, the action of the plaintiff 
is stayed, discontinned, or dismissed, the counter-olaim 
may nevertheless be proceeded with.

C. B . D u n lo p  fo r the p la in tiffs, the owners of 
the French steamship.

A . A . Boche fo r the defendants and counter
claimants, the owners of the English steamship.

The P r e s id e n t .—In  th is case the registrar 
has refused an appplication of the defendants 
tha t the p la in tiffs  should be ordered to file a pre
lim inary  act. The defendants appeal. The facts 
are as follows: On the 2nd Nov. there was a 
collision outside C ardiff between the French 
steamer B oucau  and the B ritish  steamer S a ly b ia , 
in  which the Boucau  sank. The same day the 
owners of the B oucau  issued a w rit in  rem  out 
of the C ardiff Registry to  recover damages, and 
the S a ly b ia  was arrested. A t noon on the 3rd 
Nov. the p la in tiffs ’ solicitors filed a praecipe 
praying a release of the S a lyb ia , “  the action 
having been w ithdrawn by us before an appear
ance was entered therein.”  The marshal of the 
court accordingly released the S a ly b ia . Later 
on the same day the solicitors fo r the p la in tiffs  
received a telegram from  the defendants’ 
solicitors saying tha t they were acting fo r the 
S a lyb ia , tha t they undertook to appear and put 
in  bail, tha t they wished the ship to be released, 
and tha t they desired to have a copy of the w rit

sent by post. In  answer to th is telegram^ the 
solicitors fo r the owners of the Boucau  wired, 
“  We have w ithdrawn w arran t; S a ly b ia  released; 
not proceeding w ith  action ” ; and this they 
confirmed by le tter on the same day. Crossing 
this le tte r the defendants’ solicitors w ro te : 
“  We hope to hear from  you in  the morning 
fu lly  explaining how our clients’ ship came 
to be arrested, as i t  now appears your clients 
adm it tha t they have no cause of action.”  In  
my opinion this correspondence pu t an end to 
the action. B y  virtue of Order X X V I. ,  r. 1, 
the action was “  wholly discontinued.”  Order 
X X V I. ,  r. 1, says tha t “ The p la in tiff may, at 
any time before receipt of the defendants’ 
defence . . .  by notice in  w riting , wholly 
discontinue his action against a ll or any of the 
defendants.”  No doubt there remained an obli- 
gation to pay the defendants’ costs of the 
action, but the action was none the less wholly 
discontinued, and i t  became impossible fo r the 
p la in tiffs to prefer any claim in  it. This I  
understand is not disputed. B u t on the next 
day, the 4th Nov., the defendants’ solicitors 
wrote acknowledging the receipt of the p la in tiffs ’ 
solicitors’ le tter of the 3rd and saying, “  Our 
clients of course have a counter-claim fo r the 
damage to iheir ship, w ith  which we intend to 
proceed. W il l  you k ind ly  send us the w rit in  
order tha t we may enter an appearance P ”  and 
on the 5th Nov. they entered an appearance in  
London, and sent praecipe thereof to the London 
agents of the p la in tiffs ’ solicitors. This praecipe 
was returned by the London agents, “  as neither 
we nor our principals have any authority at 
present to act on behalf of any of the p la intiffs 
in  the discontinued action. I t  seems, moreover, 
somewhat novel to enter an appearance at a ll to 
an action which has been discontinued.”

The real question which the defendants wish to 
raise by the ir application fo r an order against 
the p la in tiffs to deliver a prelim inary act is, 
whether they are in  a position to proceed w ith 
a counter-claim, notwithstanding the discon
tinuance of the action by the pla intiffs. I  
th ink  the application is wrong in  form, for I  do 
not see how the pla intiffs, who are foreigners, are 
to be compelled to deliver a prelim inary act fo r the 
purpose of the intended counter-claim, nor do I 
know what w ill happen i f  they refuse or neglect 
to  deliver such a document. B u t I  prefer to  deal 
w ith  the substance of the matter. I  th ink  i t  is clear 
tha t i f  a defendant has already “  set up ”  a counter
claim in  an action, a p la in tiff has no power to pre
vent the tr ia l of tha t counter-claim by discontinu
ing  the action. That appears by order X X I. ,  r. 16, 
which says: “  I f ,  in  any case in  which the defen
dant sets up a counter-claim, the action of the 
p la in tiff is stayed, discontinued, or dismissed, the 
counter-claim may nevertheless be proceeded 
w ith.”  B u t the question is whether in  this case a 
counter-claim ever was “  set up,”  fo r there is no 
authority fo r the contention tha t a counter-claim 
can be set up after “  the case ”  has ceased to exist. 
I  am of opinion tha t no counter-claim ever was 
set up. A counter-claim can only be born of a 
liv ing  action. The le tter of the 4th Nov. was 
w ritten after the action had been wholly discon
tinued and when “  the case ”  had gone. I f  B ild t  
v. F oy  (9 Times L . Rep. 34) be good law, I  th ink  
i t  is distinguishable on the ground tha t there the 
set-off was mentioned while the action was stilL
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alive, whereas here i t  was not mentioned u n til 
a fter the action was dead. I  doubt, moreover, 
whether a mere casual reference to an in tention 
to prefer a counter-claim can be described as 
setting up a counter-claim at all. I  th in k  the 
registrar was right.

Solicitors fo r the appellants, P a rke r, G a rre tt, 
and Co. ,

Solicitors fo r the respondents, Stokes and 
Stokes.

[Reporter’s Note.—The follow ing rule wa,s_not 
referred to in  court: Order X X IX .,  r. 2. A  solicitor, 
at whose instance any property has been arrested, 
may, before an appearance has been entered, 
obtain the release thereof by filin g  a notice tha t 
he withdraws the warrant.]

Cotise of 3LorOs.

Tuesday, Feb. 1,1910.
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

Lords M a c n a g h t e n , A t k in s o n , Co l l in s , 
and Sh a w .)

R o s in  a n d  T u r p e n t in e  I m p o r t  C o m p a n y  v .

B. J acob a n d  Sons , (a)
on  a p p e a l  p r o m  t h e  c o u r t  op a p p e a l  in

E N G L A N D .

C a rrie rs—L ig h te rm e n — C ontract f o r  ca rriage  o f  
goods— E xe m p tio n  f r o m  l ia b i l i t y  f o r  negligence 
—A m b ig u ity .

The respondents, who were ligh te rm en , received 
goods o f  the appe llan ts  f o r  ca rria g e  u n d e r a con
tra c t  w h ich  p rov id e d  th a t “ every reasonable  
p re ca u tio n  is  taken  f o r  the safety o f  goods w h ils t  
i n  c r a f t ; they w i l l  n o t be lia b le  f o r  any loss o r 
damage, in c lu d in g  negligence, w h ich  can be 
covered by insu rance .1’ W h ile  the goods were 
on board the lig h te r  they were lost th ro u g h  the 
negligence o f  the respondents.

H e ld , th a t the clause was n o t am biguous, an d  p ro 
tected the respondents f r o m  l ia b i l i t y .

Judgm en t o f  the C o u rt o f  A p p e a l a ffirm ed, L o rd  
C o llin s  d issen ting.

A p p e a l  from  a judgm ent of the Court of Appeal 
(Farwell and Kennedy, L .JJ .), Cozens-Hardy,
M.R. dissenting, reported 11 Asp. Mar. Law Cas. 
260 (1909); 101 L . T. Rep. 56, who had reversed 
a decision of Bray, J., reported 11 Asp. Mar. Law 
Cas. 231 (1909); 100 L . T . Rep. 366, in  an action 
tried before him  w ithout a ju ry .

The appellants, who were p la in tiffs  in  the court 
below, claimed fo r loss and damage to certain 
barrels of rosin which were being lightered fo r 
them by the respondents. They alleged tha t the 
respondents had been negligent and broken their 
contract. The negligence and breach of contraot 
were denied by the respondents, who also pleaded 
tha t they were not responsible 'for the loss and 
damage to the rosin by reason of the following 
clause, which was a term  of the contract—v iz .;

The rates charged by B. Jacob and Sons Limited 
are for conveyance only, and every reasonable precau
tion ia taken for the safety of goods whilst in craft ; 
they will not be liable for any loss or damage, inoluding

negligenoe which can be covered by insurance, and the 
shipper in taking out policy s h o u ld  effect same 
“ without reoourse to lightermen, ’ as B Jacob and 
Sons Limited do not acoept responsibility for insurable
risks.

The negligence alleged was tha t the ligh te r 
in  which the goods were being carried was 
improperly, and in  breach of the Thames By-laws 
1898, le ft moored at n igh t at moorings other 
than the usual barge moorings, w ithout proper 
lights, and w ithout any lighterm an on board, 
whereby she was run down by a passing steamer, 
and some of the barrels of rosin were to ta lly  lost 
and the remainder were damaged.

Bray, J. held tha t the damage was occasioned by 
the want of reasonable precautions on the part of 
the defendants, and tha t the clause was ambiguous 
and did not exempt them from  lia b ility , and gave 
judgment fo r the pla intiffs, bu t his judgment 
was reversed as above mentioned.

S cru tto n , K .C . and D aw son M il le r ,  fo r the 
appellants, contended tha t i f  a carrier intends to 
contract himself out of his oommon law lia b ility  
fo r negligence he must use unambiguous language. 
Here the respondents say, first, “ every reason
able precaution is taken,”  and then go on to say 
“  they w ill no t be liable fo r negligence,”  which ate 
contradictory statements. As to ambiguous 
documents, see

E lders lie  Steam ship Company v. B orthw ick , 10 
Asp. Mar. Law Cas. 24; 92 L. T. Eep. 274; 
(1905)A. C. 93;

Nelson L in e  L im ite d  v. J. Nelson and  Sons, 10 Asp. 
Mar. Law Cas. 581 ; 97 L. T. Rep. 812 ; (1908) 
A. C. 16;

Chartered B ank  o f In d ia , $ c. v. B r it is h  In d ia  
Steam N av ig a tio n  Company, 11 Asp. Mar. Law 
Cas. 245 ; 100 L. T. Rep. 661; (1909) A. C. 369 ;

Owners of Cargo on the W aikato v. New Z ea land  
S h ipp in g  Com pany, 8 Asp. Mar. Law Cas. 351, 
442 ; 79 L. T. Rep. 326; (1899) 1 Q. B. 56.

Bray, J. found tha t the respondents did not take 
every reasonable precaution. The ligh ter was 
deliberately sent to this berth w ithout lights, ana, 
i f  the words are not held to be ambiguous, they 
can only apply to negligence of the respondents 
servants, and not to the ir own negligence in 
sending out the ligh te r in  an unseaworthy 
condition.

B a ilhache , K.O. and Leek, fo r the respondents, 
maintained tha t the clause was plain, simple, 
and unambiguous. I t  means tha t the owner of 
the goods is not to  have any common lav/ r ig h t of 
action against the lighterman fo r negligence, but 
must protect himself by insurance. The clause 
speaks fo r itself, and the appellants have created 
the am biguity of which they complain by the ir 
own ingenuity. See P ric e  v. U n ion  L ig h te ra g e  
Com pany  (88 L . T. Rep. 428; (1903) 1 K . B . 750; 
affirmed in  the Court of Appeal, 89 L . T . Rep. 
731; (1904) 1 K . B . 412), a very sim ilar case.

D aw son M i l le r  was heard in  reply.
A t  the conclusion of the arguments the ir Lord- 

ships gave judgment as follows :—
The L o rd  C h a n c e l l o r  (Loreburn). — M y 

Lords : In  th is case there has been a difference of 
opinion upon the effect of a very short document, 
and most eminent authorities have read i t  in  
different ways. I t  really is beyond dispute tha t 
i f  a shipowner wishes to get rid  of his legal(a) Reported by C. E. M a ld e n , E rą ., Burrieter-at-L&w,
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obligations be must say so clearly, and the only 
question here is—has he said so clearly, or is th is 
an ambiguous clause which gives him no pro
tection. For my own part I  must say tha t in  my 
view i f  you read these words carefully there is no 
contradiction as there is no ambiguity. The firs t 
words are tha t the shipowner takes a ll reasonable 
precautions fo r the safety of the goods, and the 
last words are tha t he w ill not be liable fo r loss 
or damage caused, among other things, by negli
gence. Substantially tha t means, “  You must not 
suppose th a t we are careless people, bu t we w ill 
not accept l ia b il i ty ; you must insure i f  you wish 
to be protected, both from  our own and our ser
vants’ negligence.”  I f  the absence of a ligh t, 
therefore, is to be regarded as unseaworthiness 
then th is  clause equally exempts Jacob and Sons 
from  unseaworthiness. I  th in k  tha t there is no 
objection to a man saying th a t he accepts no 
risks and th a t the other party to the contract 
must insure, and tha t seems to me to be exactly 
what th is  clause says.

Lo rd  M a c n a g h t e n .—M y L o rd s : I  am of the 
same opinion. I  am unable to find any am biguity 
in  th is  clause.

Lord  A t k in s o n .—M y L o rd s : I  agree. I  am 
unable to find any am biguity in  th is clause. To 
a person of ordinary understanding I  th in k  tha t 
i t  means “  our practice is to  be careful o f other 
people’s goods, and i f  you want to  be protected 
you must insure.”

Lo rd  C o l l in s .—M y L o rd s : I  cannot say 
th a t in  th is case my m ind is absolutely clear, 
bu t I  am unable to agree w ith  the decision 
arrived at by your Lordships. I t  seems to 
me tha t the judgments of Bray, J. and the 
Master of the B olls are righ t. I  th in k  tha t 
i t  is well established tha t people who desire to 
contract themselves out of liab ilities should do 
i t  in  clear unambiguous language. I  find in  th is 
case tha t the defendants contracted on such terms 
tha t they except lia b ility  fo r negligence. The 
clause is in  the fo llow ing te rm s : “  The rates 
charged by B. Jacob and Sons L im ited  are fo r 
conveyance only, and every reasonable precaution 
is taken fo r the safety of the goods w h ils t in  craft. 
That appears to me to be meant as an undertaking 
to use every reasonable precaution fo r the safety 
of the goods. In  other words, these are words of 
contract. I  agree tha t the words follow ing are 
equally explicit. They say in  one and the same 
contract tha t they expressly undertake lia b ility  
fo r every reasonable precaution, and in  the other 
pa rt they say tha t they w ill be under no lia b ility  
in  respect of negligence. That appears to me to 
be ambiguity, and people who choose to contract 
in  such ambiguous terms muBt take the con
sequences. I  agree w ith the judgm ent of the 
Master of the Bolls.

Lo rd  Sh a w .—M y Lords : I  cannot say tha t 
my m ind was altogether made up u n til near the 
conclusion of the argument. Properly read, the 
words “  every reasonable precaution ”  do appear 
to me as part of the general clause to be merely 
narrative, a statement of the general practice of 
th is firm ’s business. That is succeeded by a clear 
and unambiguous statement as to damage fo r 
negligence and tha t the proper remedy to be 
taken is insurance. That la tte r portion of the 
contract is clear from  ambiguity, though the 
addition of the word “  but ”  would have made the

language clearer. I  cannot see w ith  Farwell, L . J . 
tha t there is any repugnance. I t  appears to me 
tha t i t  is the way in  which mercantile men deal.

Ju dgm en t appealed f r o m  a ffirm ed, an d  
appea l d ism issed w ith , costs.

Solicitors fo r the appellants, W . A . C rum p  and 
Son.

Solicitors fo r the respondents, B a lla n ty n e , 
M c N a ir ,  and C liffo rd .

ajpnte Court of §utotuw.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Jan . 11 and  12, 1910.

(Before H a m il t o n , J.)
W a tson  B r o th e r s  v. M ysore  M a n g a n e s e  

C o m p a n y  L im it e d , (a)
C h a rte r-p a rty — D em urrage— L a y  days — M ean ing  

o f “  day  ” — A ve rag ing  o f  days—Exceptions.
A  c h a rte r-p a rty  p ro v id e d  (inter alia) th a t the vessel 

should  proceed to a c e rta in  p o rt “  an d  there load  
i n  a custom ary m anne r (about 5000 tons) . . . 
to be sh ipped a t the ra te  o f  500 tons p e r c lear 
w o rk in g  day of tw e n ty -fo u r hours . . . S undays  
and  ho lidays  a lw ays excepted . . . and  to be 
discharged a t 500 tons p e r lik e  day except in  the 
case o f  strikes o f m in e rs  o r w orkm en . . .
sca rc ity  o f  w orkm en, epidem ics . . . in te r 
ventions o f  s a n ita ry , customs, and  o ther p ro p e r ly  
cons titu ted  a u th o ritie s . . . .  I n  case ch a r
terers can a rrange  to load o r d ischarge sh ip  on 
S undays o r h o lidays , c a p ta in  to a llow  w o rk  to be 
done, h a lf  such tim e  a c tu a lly  used to count. 
D ays to be averaged over a l l  voyages to be pe r
fo rm e d  u n d e r an d  d u r in g  the e n tire  cu rrency o f  
th is  ch a rte r to avo id  dem urrage .”

On a r r iv a l  the vessel was delayed in  consequence 
o f  the ac tion  o f a ra i lw a y  com pany responsible 
f o r  b r in g in g  dow n the cargo.

H e ld , on the true  cons truc tion  o f  the cha rte r-  
p a r ty ,  th a t “  day  ”  m eant a conventiona l day  
accord ing to the custom  o f the p o rt,  and  th a t the 
am o u n t o f  dem urrage  in c u rre d  a t  the p o r t  o f 
lo a d in g  should be abated by c re d it being given  
f o r  the num ber o f  days saved a t  the p o rt o f  
discharge.

H e ld , also, th a t the ra i lw a y  com pany was n o t a 
“  p ro p e r ly  cons titu ted  a u th o r ity  ”  w ith in  the 
m ean ing  o f  the c h a rte r-p a rty .

Co m m e r c ia l  Co u r t .
A ction tried by Ham ilton, J., s itting  w ithout a

- ju r y .
The p la in tiffs were the owners of the steamship 

B en  V rackie , and the defendants were the char
terers of the vessel.

The p la in tiffs ’ claim was fo r demurrage 
incurred on the said vessel whilst at Marmagoa. 

S cru tto n , K.C. and Leek fo r the pla intiffs. 
B a ilhache , K .C . and Dawson M i l le r  fo r the

defendants. _____
(a)Reported by L konaed  C. T uomas, Esq., Barriater-at-Law.
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The facts and arguments are sufficiently stated 
in  the judgment. , ,

H a m il t o n , J .— This action is brought by the 
owners of the B en V rack ie  against the defendants 
as charterers and shippers fo r demurrage under 
a charter-party dated the 31st March 1908, under 
which the vessel was to load at Marmagoa a cargo 
of manganese ore. Many questions of construc
tion  and some questions of fact are in  dispute 
upon th is charter, and i t  has been agreed tha t in  
the firs t instance the leading questions, both^ of 
construction and fact, shall be dealt w ith, leaving 
over fo r fu rthe r consideration, i f  necessary, any 
subsidiary questions. The ship arrived lig h t at 
Marmagoa, and, apart from  a question as to turn, 
she was at 6 a.m. on the 30th A p ril ready to 
receive cargo. In  fact she did not get in to  a 
berth u n til the 29th May, when she began to load, 
and she finished loading the defendants cargo on 
the 11th June, and she subsequently sailed after 
having filled up w ith  some other cargo. The 
principal business of the port of Marmagoa is 
the shipping of materials brought down by the 
Southern M ahratta Railway Company, and in  
receiving materials to be carried in to  the in te rio r 
by tha t railway company. There is a wharf, a 
breakwater, a line of rails, and a numbei of 
cranes, a ll belonging to the railway company; 
and the only practicable way of loading ore is by 
means of the railway, cranes, and wharf, r  or 
vessels of the B en  V rack ie  type there are two 
berths. The firs t question to be decided is upon 
the construction of the charter-party namely, 
how the lay days are to be measured in  the terms 
of the charte r; and tha t question divides itse lf 
in to two parts : first, what is a day; and, secondly, 
how the la,y days at the port of loading and dis
charging are to be averaged or dealt w ith  together. 
These appear to be pure questions of construction. 
There is then a fu rthe r question as to the effect 
of the terms of the charter upon the circum
stances which i t  is said existed at the port a t the 
time, hindering the loading of the vessel, and tha t 
divides itse lf again in to  two questions : first, the 
terms of the charter as to the vessel being free 
of tu r n ; and, secondly, the terms of the charter 
as to lay hours not counting in  the event of 
certain circumstances arising. The material pro
visions of the charter-party are as follows ■ Ime 
vessel is to proceed to Marmagoa “  and there load 
in  the customary manner, as soon as and where 
ordered by the shipper or his agent, a cargo ot 
ore”  about 5000 tons. In  the clause I  have 
ju s t read there were orig ina lly after the words 
“  customary manner ”  the words “  in  turn, 
bu t those la tte r words have been deleted. 
There is then a provision (clause 4) tha t the 
cargo is “  to  be shipped at the rate of 500 tons per 
clear working day of twenty-four hours (weather 
perm itting), Sundays and holidays always ex
cepted ; and to be discharged at 500 tons per like 
day, except in  the case of strikes of miners or 
workmen . . . scarcity of workmen, epide
mics . . . intervention of sanitary, customs,
and other constituted authorities, or any cause 
beyond the personal control o f shipper, charterer, 
or consignees, which may hinder the loading or 
discharge of the said vessel. In  these cases lay- 
day hours not to count, and demurrage not to 
accrue. (5) In  case charterers can arrange to 
load or discharge ship on Sundays or holidays, 
captain to allow work to be done, ha lf such time

actually used to count. Days to be averaged 
over a ll voyages performed under and during 
the entire currency of th is charter to avoid de
murrage. (6) Loading tim e to count from  6 a.m. 
after ship is reported at Custom house and ready 
free of turn , and fo r discharging from  b a.m. 
after ship is in  every respect ready in  berth, and 
in  free pratique, as per custom of port, w ritten 
notice of such readiness being given to consignees 
during usual office hours. (7) . . • Time not
to count at port of loading and discharge between 
the hours of 1 p.m. on Saturdays and 7 a.m. on 
Mondays. (8) Ship to work day and n ight, i t  
requested to do so, and to give use of cranes and 
winches w ith  necessary steam power and hands, 
paying a ll extra expenses. (18) A  commission of 
2 J per cent, on estimated gross amount ot fre ight, 
dead fre ight, and demurrage is due to W illiam  
Shyvers and Co. on loading, ship lost or not lost. 
(22) A ll  accounts and any difference or disputes 
in  regard to  loading and discharging of the vessel 
are to be settled at the loading and discharging 
ports respectively. Charterers’ lia b ility  in  every 
respect, and as to a ll matters and things, 
ceasing on completion of loading. Cap ains and 
owners to have a lien on the cargo fo r a ll treigbt, 
dead fre igh t, and demurrage due under th is 
charter, which they are hereby bound to exercise 
I t  is said by the defendants tha t they are entitled 
under th is  charter-party to  a day which is no t an 
astronomical day, but a conventional day, made 
up in  a way which is peculiar to the charter- 
party, and tha t they are entitled to ten of these 
days o f twenty-four hours. I t  is said, firs t ot 
a ll, tha t the day is to be a day of twenty-four 
working hours; and, secondly, i t  must be dear 
which means that the shipper must have the fu ll 
benefit of them a l l ; and, th ird ly , there are some 
qualifications on tha t day—namely, th a t the 
weather must perm it, and tha t Sundays and 
holidays are always to be excepted unless the 
charterer can arrange to load on these days, in  
which case the captain is to allow him to do so, 
and ha lf the tim e is to count, and th a t the shipper 
is to work day and n igh t i f  requested to do so; 
but in  th is  case the ship was not requested to do 
so, and no work was done at n ight. I t  is then 
said as a matter of construction, and also a,s a 
matter of authority, tha t the days are to be clear 
working days of twenty-four hours, which w ill be 
made up by hours of many different calendar 
days and which w ill depend on the usual hours 
of working at the port, which a t Marmagoa are 
ten and a ha lf hours per day. The authority 
relied upon by the defendants in  support of the ir 
contention is the case of Forest S team ship  Com- 
va n v  v. Ib e r ia n  I r o n  Ore C om pany  (9 Asp. Mar. 
Law Cas. 1 (1899) ; 79 L . T. Rep. 241; 81 L . T . 
Rep. 563). I  th in k  upon this question the 
defendant's are right.

The grounds of the decision of the House ot 
Lords in  the case cited are not quite so fu lly  
stated as were those of the Court of Appeal, 
but I  th ink  tha t a ll the judgments concur in  
construing the words of the charter-party by 
reference to the fact, firs t, tha t the parties 
had created the ir own charter-party days; 
secondly, tha t they had stipulated tha t the 
days were to be working days of so many 
hours; and, th ird ly , that, owing to  the provisions 
aB to the “  working day,”  and also as to other 
provisions, notably “ weather p e rm ittin g ”  and
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“  holidays and Sundays excepted,”  the occurrence 
of these working hours was quite independent of 
the calendar days in  which they m ight fa ll.
I t  is quite true tha t in  tha t case there was a 
provision tha t did not exist in  the charter-party 
in  this- case—namely, that the steamer was to 
work at n igh t i f  required, and also on Sundays 
and holidays, such tim e not to count unless 
used. In  the present case the provision is tha t 
i f  the charterers can arrange to work on 
Sundays and holidays, the ship is bound to 
allow work to proceed, half such time actually 
used to count. I  do not, however, consider 
tha t the present charter-party can be successfully 
distinguished from  tha t in  F orest S team ship  
Com pany  v. Ih e r ia n  I r o n  Ore C om pany (sup.). 
The clause as to weather perm itting  raises exactly 
the same point as the clause about not working 
at n igh t or on Sundays or holidays—namely, that 
in  the events which may happen the sequence of 
these working twenty-four hours may be dis
continuous, and may therefore in  the result be 
constituent elements in  a day of twenty-four 
hours widely different from days in  any other 
sense of the word. I t  seems to me also that, 
apart from  authority, the natura l construction of 
the clause in  the charter-party would be tha t the 
defendants, who are stipu lating fo r th is clause in  
the ir favour, are to  have, not a day by the 
calendar, or a day which is a working day as 
distinguished from  a calendar day which is a 
holiday, but a certain number of hours upon 
which work in  the ordinary course may be done. 
I t  does not seem to me tha t the circumstance 
tha t the charterer stipulated th a t i f  he can 
arrange to work in  hours when ord inarily  men 
in  the port would not work he is to be entitled to 
call upon the ship to  allow work to be done 
prevents the working day of twenty-four hours 
mentioned in  the charter-party from  being in  
itse lf a day made up of working hours whenever 
they may occur. I  take i t  th a t i f  he does require 
the ship to work in  hours not usually worked on, 
and the ship complies w ith  its  obligation, the 
shipper could not deny tha t such hours having 
been used were part of the working day of 
twenty-four hours; bu t I  do no t th in k  tha t the 
fact th a t the ship is bound to work at n igh t i f  
requested, while the charterer is not so bound 
unless he chooses, entitles the shipowner to say : 
“  The day fo r the purpose of th is charter-party is a 
day and a night, twenty-four hours consecutively, 
w ith in  which I  may be called upon to work during 
the whole twenty-four hours at the charterer’s 
option.”  I t  appears to me, therefore, tha t there 
is a charter-party day created, both at the port of 
loading and a t the port o f discharge, which 
may work out in  fact very differently at the 
two ports, bu t which is to be made up by a 
clear working day of twenty-four hours w ith 
some additional qualifications w ith regard to 
time where the weather does not perm it of 
work, or Sundays or holidays or n igh t hours 
when under ordinary circumstances the stevedores 
would not work. On tha t question my decision is 
in  favour of the defendants.

The defendants then contend tha t they are 
entitled to take ten days fo r the loading and 

dd to  tha t ten days fo r discharging, and 
in terpret them as twenty clear working _ days 
of twenty-four hours as they would be in te r
preted according to the circumstances of the

port of Marmagoa, and they say this is the 
meaning of the provision “  days to be averaged 
over a ll voyages performed under and during the 
entire currency of th is charter to  avoid demur
rage,”  before demurrage began at Marmagoa. 
There are other provisions w ith  regard to 
demurrage in  th is charter-party which throw a 
lit t le  lig h t upon it ,  but I  th in k  the real question 
turns on what is meant by the word “  average.”
I t  is quite true tha t the charter-party provides 
tha t “  any difference or disputes in  regard to 
loading and discharging of the vessel are to be 
settled at the loading and discharging ports 
respectively. Charterers’ lia b ility  in  every respect, 
and as to a ll matters and things, ceasing on 
completion of loading. Captains and owners to 
have a lien on the cargo fo r a ll fre ight, dead 
fre ight, and demurrage due under this charter, 
which they are hereby bound to  exercise. A  
commission of 2 | per cent, on estimated gross 
amount of fre ight, dead fre ight, and demurrage is 
due to W  illiam  Shy vers and Co. on loading ship, 
lost or not lost.”  A ll  these provisions show that 
the business men who entered in to  th is  charter- 
party contemplated tha t at the time the vessel was 
loaded at Marmagoa i t  would be possible then to 
know whether she was on demurrage or not, so 
tha t they would be able to exercise a lien fo r that 
demurrage or pay the commissions mentioned. 
I t  is, perhaps, technically, a sufficient answer to 
say tha t some application m ight be given to those 
words in  the event of the vessel being more than 
twenty days on demurrage a t the port of loading, 
so tha t in  no possible event, and in  no k ind of 
averaging, could there fa il to be demurrage due 
and payable; bu t s ti l l  i t  does show tha t the 
shipper is try in g  to get a good deal out of the 
words “  days to be averaged over a ll voyages ”  
when he claims th a t he is entitled to say his ship 
is not on demurrage at Marmagoa u n til more 
than twenty of the charter-party days have 
expired and yet she is not loaded. I  th in k  the 
words “  days to be averaged over a ll voyages ”  
w ill not bear th is interpretation. Parties 
often stipulate, and the parties could have 
stipulated, tha t so many days are to be 
allowed fo r loading and discharging. The other 
form  of averaging days over the voyage or 
voyages to  avoid demurrage carries a different 
meaning. In  my opinion the meaning of the 
average clause is th a t a number of days fo r ship
ment having been stipulated, and then a number 
of like  days fo r discharge having been stipulated, 
the vessel’s r ig h t to demurrage must be deter
mined upon the events which happen at the port 
of loading and according to the number of days 
allowed fo r loading there, though subsequent 
events at the port of discharge may entitle  the 
charterers to abate the amount of demurrage 
incurred at the po rt of loading by taking credit 
fo r the number of days saved, i f  any, at the port 
of discharge. The p la in tiffs adm it tha t two days 
were saved at the port of discharge, and the 
defendants claim these; bu t my view is that, as a 
m atter of construction, at the end of ten charter- 
party  days fo r loading at Marmagoa the vessel was 
on demurrage. The defendants then Bay the days 
did not begin u n til a very much later date than 
the 30th A p ril, because the vessel was prevented 
from  getting to a berth by causes w ith in  the 
exception clause. Against tha t the p la in tiffs say 
tha t there is an express stipulation tha t the vessel
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is to be free of turn , and tha t she was ready free 
of tu rn  on the morning of the 30th A p ril, and 
tha t from tha t time onwards no hindrances merely 
connected w ith tu rn  can relieve the shippers from 
the obligation to load. The argument tha t  ̂the 
present application of the clause of exceptions 
would be to w ipeou t the “ ready free of tu r n ”  
clause does not seem to me to be conclusive, 
because i f  the exceptions clause is sufficiently 
clearly expressed, in  the events which happened, 
to subject the vessel to turn, although i t  is 
stipulated tha t she should be free of turn, I  
th ink  in  an instrument of th is k ind one must give 
effect to the real meaning of the parties although 
i t  would have the effect of s trik ing  out something 
which has already been put in  ; bu t I  see no 
incom patib ility  in  construing both the clauses as 
to exceptions and the clause as to “  ready 
free of tu rn  ”  so as to give effect to  them 
both. I t  is necessary to consider the facts. 
There had been plague earlier in  1908 at 
Marmagoa, bu t i t  seemed to have come to 
an end before the B en V rack ie  arrived there. 
The plague had caused some scarcity of workmen, 
and tha t scarcity of workmen had to some ex
tent caused certain vessels which were before the 
B en V rack ie  to  be delayed, but I  have no means 
of estimating how long those vessels were delayed. 
The Ben V rack ie  had to wait u n til some of the 
other vessels came out of the berths; but before 
the charterers could avail themselves of the 
exceptions clause they had to prove a scarcity of 
workmen, of which i t  could be predicated tha t i t  
was beyond the personal control o f the charterers 
to remedy, and tha t i t  hindered the loading of 
the Ben V rack ie . Upon the facts I  do not th ink  
tha t the defendants have shown that. Now, as 
to the other vessels I  have very small in fo r
mation. The W a lto n  H a l l  began to load, as I  
understand, about the 6th May, and completed 
about the 29th May, taking, therefore, twenty 
days or thereabouts. Whether tha t was long or 
short fo r her and her cargo I  have no means of 
te lling, and w ith  regard to the other vessels, the 
M a tin ,  which was loading ore, and the D insda le - 
h a ll, which was discharging coal, and the Sw ale- 
dale, I  have again so lit t le  inform ation tha t I  can 
draw no inference at a ll from  the progress of 
the ir loading and discharge. The S in g u  seems 
to have discharged her cargo w ith  rapid ity, but 
i t  m igh t have been a very small quantity. The 
N ew by H a l l  discharged machinery and did not 
take long about it ,  bu t again I  have no means of 
drawing any inference from that. I  th ink  there 
was some scarcity of labour existing before the 
B en  V rack ie  arrived, and the captain gave evidence 
which agreed in  th is respect w ith  tha t of Mr. 
Eales, who was at Marmagoa on behalf of the 
shippers, tha t during the tim e the B en  V rackie  
was waiting there was not as much labour and 
not as good labour available as was usual, 
although he differed as to the cause of tha t 
scarcity. The suggestion has been made tha t the 
real cause of there being a scarcity of workmen 
was the parsimony of the Southern Mahratta 
Railway Company, but I  do not th ink  tha t sug
gestion can be made out. The captain who 
advanced i t  had not been in  Marmagoa before, 
and the facts th a t he relied on, tha t lit t le  girls 
and suckling women were engaged in  loading the 
cargo, appear to  be met by the evidence of M r. 
Eales, who resided at Madras, tha t ore was loaded

at Marmagoa in  a patriarchal sort of fashion, and 
that a ll members of the fam ily  assisted in  earning 
some sort of wages.

The conclusion I  have arrived at is tha t the 
epidemic had caused some scarcity of workmen, 
tha t tha t scarcity of workmen to  some extent 
caused vessels p rio r to the B en  V rackie  to be 
delayed, bu t I  have no means at a ll o f esti
mating and I  cannot guess as to how long the 
vessels p rio r to  the Ben V rack ie  were delayed, 
and the conclusion therefore simply is tha t 
at the time when the B en  V rack ie  arrived 
other vessels were there in  tu rn  before her, 
and she had to w ait her tu rn  u n til some of 
them cleared out of the berths. Now, in  order 
that the exceptions m ight avail the charterer, 
he must prove in  my opinion a scarcity of work
men, because I  th ink  epidemics and interventions 
of sanitary authorities who burned the workmen s 
huts as a precaution against plague were only 
material in  so fa r as they produced a scarcity of 
workmen, and he must prove a scarcity of work
men of which i t  m ight be predicated tha t i t  was 
beyond the personal control of the shipper to 
remedy it, and tha t i t  hindered the loading of the 
B en V rackie . I t  is suggested tha t the scarcity of 
workmen, which I  bold affected the previous 
vessels, bu t the B en  V rack ie  only indirectly, was 
not beyond the personal control of the shipper, 
because he m ight, by paying the necessary 
expenses and taking the necessary steps, have 
procured fo r the Southern M ahratta Railway 
Company, which was doing the work of loading, 
a greater supply of labour. I t  does not appear 
to me tha t on the true interpretation of th is 
clause the excuse of scarcity of workmen would 
be taken away from  the charterer merely because 
he could, by personal effort and personal expendi- 
¿ure, have supplied the Southern Mahratta 
Railway Company w ith  more labourers to dis
charge the vessels tha t were in  tu rn  before the 
B en  V rackie , bu t i t  does appear to  me that he 
must show tha t the scarcity of workmen on which 
he relied was one which hindered the loading of 
the said vessel, and, as effect must be given to a ll 
the words in  th is charter, I  th ink  tha t tha t must 
be a hindrance of the loading of the B en V rack ie  
independently of the mere waiting of tu rn  t i l l  
vessels which were delayed in their loading could 
vacate their berths. I  therefore come to the 
conclusion tha t in  giving effect to the words 
“  ready free of tu rn  ”  the application of the 
exceptions to the p rio r vessel or vessels is 
excluded, and I  th ink  the same on the construc
tion of the exceptions clause, because tha t is 
confined to scarcity of workmen hindering the 
loading of the B en  V rackie . I t  seems to me, 
therefore, tha t w ith  regard to the scarcity of 
workmen I  cannot hold tha t the defendants have 
made out the ir case, tha t they were from the time 
the vessel arrived u n til the vessel began to load, 
or during any part of tha t time, excused by 
reason of scarcity of workmen or epidemics.

Now they raise a fu rthe r contention of another 
matter which excuses them. The tu rn  of the Ben  
Vrackie  had in  fact arrived when a ship tha t came 
in  after her, the N ew by H a ll,  was pu t in to  the 
berth which the charterers claimed tha t she should 
have had and protested against her not receiving. 
This was done by the Southern Mahratta Railway 
Company. I t  was done under some resolution of 
the board of directors, as to which there is some
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contest as to whether or not i t  had received the 
approval of the local Portuguese authorities. 
In  neither event was i t  possible, in  my opinion, 
to describe the th rusting  in  of the Newby  
H a l l  before the B e n  V rach ie  as an intervention 
of sanitary, customs, or other constituted 
authorities. I f  i t  was done in  pursuance of 
the Southern M ahratta Railway Company s 
resolution, w ithou ttlie  approval of the Portuguese 
authorities, i t  appears to me then simply to be 
the act of the owners of the railway line w ith a 
wharf, and not covered by the words “  constituted 
authorities”  ejusdem generis w ith  sanitary and 
customs authorities. I f ,  on the other hand, i t  
is treated as done under a resolution which was 
approved by the local authorities, of which I  am 
not satisfied in  fact, then i t  does not seem to me 
to come under the words “  interventions of 
constituted authorities,”  bu t is simply the appli
cation of a rule o f tu rn  of the port which gave, 
fo r some reason or other, p rio rity  to  vessels of the 
E llerm an L ine  to which the N ew by H a l l  belonged. 
In  the la tte r event I  th in k  the words “  ready free 
of tu rn  ”  exclude the application; in  the former 
event i t  does not come w ith in  the words “  in te r
vention of the constitutedfauthorities.”  Now the 
result o f m y view of the facts, so fa r as they have 
been gone into, and of the construction of the 
charter, is th a t the shipowner is r ig h t with regard 
to “  freedom of tu rn ,”  and tha t he is r ig h t w ith 
regard to the commencement of the lay days; tha t 
the shipper is r ig h t as regards the days, but 
wrong as to the averaging of the days, and that 
he is wrong in  his contention tha t the exceptions 
clause offers any answer to the present case. In  
the result the p la in tiffs are, in  my opinion, entitled 
to demurrage fo r eleven and a half days, and there 
w ill be judgment in  the ir favour fo r 3451.

Solicitors fo r the pla intiffs, P arlcer, G a rre tt, 
H o lm a n , and Howden.

Solicitors fo r the defendants, W ill ia m  A. t r u m p  
and Son.

T hu rsd a y , Jan . 13,1910.
(Before H a m il t o n , J .)
B a k er  v . A d a m , (a)

M a r in e  insu rance— R einsurance  p o lic y — A ssign
m en t— A c tio n  by assignee o f  p o lic y — R ig h t o f  
set-off— M a r in e  In su ra n ce  A ct 1906 (6 R aw . 7, 
c. 41), s. 50.

A  c la im  f o r  a to ta l loss upon  a p o lic y  is  a c la im  
f o r  u n liq u id a te d  damages in  the n a tu re  o f  an  
in d e m n ity .

I n  an  a c tio n  by the assignee o f  a p o lic y , c la im s  
aga ins t the assignor f o r  losses on ot her po lic ies  
cannot be set off, as the r ig h t  o f  se t-o ff by w ay o f  
defence to an  assignee’s c la im  is  lim ite d  to 
defences a r is in g  ou t o f  the con trac t contained in  
the p o lic y  assigned.

Bellas v. Neptune Marine Insurance Company 
(4 Asp. Mar. Law Cas. 136, 213 (1879); 42 L .  T . 
Rep. 35; 5 G. P . D iv .  34) fo llow ed . 

Co m m er cial  Court.
Action tried  by Ham ilton, J., s itting  w ithout a 

ju ry .
The p la in tiff claimed as assignee by indorse

ment of a marine insurance policy, or, alterna-
~(a) Reported by L eonard 0 . T homas, Esq., Barrister-ftt-Law .

tively, as the assignee under three deeds of assign
ment, to  recover 2691.4s. 10d. losses and premiums 
payable under the said policy.

The defendant, while denying lia b ility , claimed 
to set off 2401. 11s. 9d., amounts due to h im  in 
respect o f other policies from the assignors of the 
policy.

S cru tto n , K .C . and D aw son M i l le r  appeared fo r 
the p la in tiff.

B a ilhache , K .C . and Lech appeared fo r the 
defendant.

The facts and arguments are sufficiently stated 
in  the judgment.

H a m il t o n , J.—This action is brought to 
recover a to ta l loss under a policy of reinsurance 
against M r. W alter Adam, one of the signatories 
to tha t policy, and i t  is brought, not by the 
orig ina l reinsured, who were three gentlemen 
named Green and a M r. Churchill, bu t by a M r. 
Baker, who claims in  respect of the three Messrs. 
Green, whose interest amounted to four-fifths 
of the whole collectively, as the ir assignee; and 

I he brings the action, as i t  is said, also on behalf 
of M r. Churchill. The three Messrs. Green and 
M r. Churchill had been underwriters carrying on 
business at L loyd ’s. They were four names fo r 
whom I  suppose some gentleman regularly wrote 
risks, and they had brought the ir business to an 
end under circumstances tha t led to the interven- 

j tion  of M r. Baker, an accountant. I t  is pointed 
out w ith  regard to M r. Churchill tha t the only r ig h t 

I which M r. Baker claims fo r suing on his behalf is, 
as M r. Baker says in  his evidence, tha t under some 
arrangement which is in  w riting, bu t not produced 
to me, he had authority from  M r. C hurchill’s 
solicitors to include his claim in  th is action, and 
to bring th is action as to one-fifth of the interest 
on his behalf. The retainer of a solicitor does not 
in  itse lf include authority to request somebody 
else to sue on the client’s behalf, and, as a ll I  know 
about M r. C hurch ill’s claim, which may otherwise 
be a perfectly good one, is summed up in  that, I  
th in k  i t  is clear tha t th is  action is not properly 
brought on his behalf. Probably tha t affects 
nothing but costs, and those only to a very small 
extent, i f  a t all. Now, as regards the three 
Messrs. Green, the tit le  which is made ̂ by M r. 
Baker is tha t he is assignee from  them in  three 
different ways: F irs t, under deeds which I  under
stand to be a ll in  the same form, and by the one 
executed by Mr. W alter Davis Green, which is dated 
the 17th May 1909, he was constituted assignee 
of the policy in  question and of M r. Green’s rights 
under it,  and as trustee fo r M r. Green and a 
particu lar class of M r. Green’s creditors; and i t  
is said, therefore, th a t as assignee under tha t 
deed he is entitled to bring th is action. Secondly, 
i t  is said tha t he becomes assignee of the rights 
of each M r. Green in  the policy in  question by 
virtue of an assignment to  him  by delivery which 
took place some time in  the month of August 
1909. T h ird ly , i t  is said tha t he becomes 
entitled as assignee of the policy, which was made 
by brokers effecting the policy, who were 
described in  i t  as so effecting it ,  but the 
indorsement on the face of the policy was not 
made u n til a fter the issue o f the w rit. 
Now, I  th in k  i t  is quite clear th a t whatever be the 
effect of the brokers, Messrs. Chandler, H a r
greaves, and Co., w ritin g  the ir names on the 
margin of the policy, i t  cannot affect Mr. Baker a
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rights in  th is action, seeing tha t i t  took place 
after the action was begun, and he must sue 
upon a tit le  which is complete at the time he 
begins to sue; and therefore I  need not con
sider at a ll whether Messrs. Chandler, Hargreaves, 
and Co. were the parties to indorse, and what 
the effect of the ir names in  the margin would be. 
Then w ith regard to the assignment, which is 
said to have taken place by the mere delivery of 
the policy by Messrs. Chandler, Hargreaves, and 
Co., the facts appear to be these: the solicitors 
who were acting fo r M r. Baker ( I  take this from 
his evidence, which I  accept) having received the 
policy from  him, which he had received from 
Messrs. Chandler, Hargreaves, and Co., pointed 
out to him tha t i t  had not been indorsed as was 
customary, and asked him to re turn i t  to  Messrs. 
Chandler, Hargreaves, and Co. to  be indorsed. 
This was done after the commencement of the 
action. Then M r. Baker says tha t i t  was a mere 
oversight tha t i t  was not indorsed when firs t 
handed over. Having regard to the nature of 
the business, I  do not entertain any doubt tha t 
Messrs. Chandler, Hargreaves, and Co. handed 
over the policy w ith the assent and concurrence 
of the assured, the Messrs. Green, who had been 
the ir principals, and I  th ink  i t  is clear also that 
they handed i t  over w ith the intention, whether i t  
was an effectual intention or not, to assign such 
interest in  the policy as could be assigned. 
Sect. 50 of the Marine Insurance A c t 1906 pro
vides tha t “  a marine policy may be assigned by 
indorsement thereon, or in  other customary 
manner,”  and i t  is suggested tha t what Messrs. 
Chandler, Hargreaves, and Co. did amounted 
to an assignment in  a customary manner— 
namely, by delivery. In  any case I  th ink  i t  
is clear tha t the delivery, to  satisfy those 
words, must be one w ith the intention of assign
ing, and in  fact I  th ink  there is sufficient evi
dence to show tha t there was such an intention 
to assign, but I  do not th ink  that, so fa r as 
the Marine Insurance A c t is concerned, tha t 
mode of dealing w ith the policy constituted any 
sufficient assignment. W hat is the customary 
manner of assigning a marine policy appears to 
me to be essentially a question of evidence. I t  is 
pointed out tha t in  the last edition of Arnould on 
Marine Insurance, published in  S ir Joseph 
Arnould’s lifetim e (vol. 1, p. 211), i t  is stated tha t 
"  an assignment may be either in  w riting  or by 
simple delivery of the p o licy : i t  is frequently 
effected by indorsement on the back of the instru 
ment.”  That statement is s till found in  the 
sixth edition of Arnould, and M r. M cA rthur in  
his very valuable book on marine insurance makes 
a sim ilar statement also, adding, however, at 
p. 57: “  I t  is usually made by the indorsee in  
w riting upon the body, margin, or back of the 
policy,”  but the only authority he cites fo r the 
delivery of the instrum ent w ith  the intention to 
assign i t  as a customary mode of assignment is the 
passage in  A rnould ’s sixth ed ition ; and when 
Arnould ’s book fe ll in to the hands of the present 
editors, and received a really thorough revision, i t  
was pointed out at once in  the seventh edition, 
sect. 177, in  a note, tha t “ the statement that 
i t  may be assigned by simple delivery of the 
policy is retained on Arnould ’s authority, but the 
editors have been informed tha t the present 
practice is to indorse the assignment on the 
policy.”  I  have no doubt at a ll tha t policies are 
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very often handed over to persons who, not being 
persons who could be proved to be the original 
assured, because they were intended to be 
covered are entitled, i f  at all, as assignees. 
They thereupon recover on the policy w ithout 
question raised, bu t tha t is because the per
centage of cases in  which marine insurance 
results is so very small. In  the ordinary case, 
however, where a policy is handed over, i t  is 
handed over either by way of passing a special 
property and security, or by way of assurance to a 
buyer who gets the general property. The policy 
has been effected w ith  the intention of conveying 
such an interest so tha t the recipient of the policy 
could have sued on i t  altogether independently 
of an assignment; and, as I  have never seen or 
heard of a case where a new tit le  by way of assign
ment was obtained merely by delivery of the policy 
itself, I  am not satisfied in  the present case, in  
the absence of evidence, tha t i t  is now, w ith in the 
words of the Marine Insurance Act, a customary 
manner of assigning a marine policy simply by 
handing i t  over. I f  there was evidence on the 
subject of course i t  would have to be dealt w ith  ; 
but the only evidence tha t there is is tha t Mr. 
Baker was advised by his solicitors, who are very 
experienced gentlemen, tha t i t  had not been 
indorsed as was customary. I t  appears to me, 
therefore, tha t i f  i t  was necessary fo r M r. Baker 
to rely upon some assignment other than that 
contained in  the deed of May, he would have to 
do so in another action, setting up the assignment 
by indorsement in  an action commenced after i t  
took p lace; or setting up the assignment by 
simple delivery after calling some evidence, i f  i t  
was procurable, tha t such a mode of assignment 
is now part of the custom of underwriters 
and merchants. I t  appears to me, however, 
tha t the deed of May is a perfectly sufficient 
assignment to entitle  M r. Baker to sue, nor, 
indeed, do I  understand tha t tha t is now dis
puted, the point tha t i t  was bad fo r want of 
registration under the Deeds of Arrangement 
A c t having been persisted in  u n til the tr ia l and 
then at once abandoned on the opening of the 
case by the defendant. The defendant’s case 
is tha t the assignment upon which M r. Baker 
must re ly being the deed of May 1909, he is 
entitled to say tha t he in  his tu rn , being also an 
underwriter at L loyd ’s, had effected a policy of 
reinsurance w ith the Messrs. Green and Mr. 
Churchill, tha t he has claims arising out of that 
policy of reinsurance which are recoverable from 
them, and tha t to the extent of 2401. 11s. 9d. 
he is entitled to avail himself of those claims 
as an answer to the present claim, bee aase 
he can set them off, and so fa r establish a 
defence which extinguishes the present claim. 
Some money has been paid on account, and 
some fu rther moneys have been paid into 
court, and the issue therefore turns upon the 
2401. 11s. 9d. which is purported to be set off. As 
to this, the great m ajority of claims in  money 
are fo r to ta l losses on different vessels. Others 
ranging, I  gather, from  32s. down to Id . are claims 
which I  presume are either fo r the return of 
premiums or fractions of salvages or what not 
but, a t any rate, one th ing  is quite clear, and, as 
I  understand, uncontested, that no one of these 
items of set-off has any more to do w ith the policy 
which is assigned to M r. Baker, and which Mr. 
Baker puts in  suit, than is derived from the fact

3 B
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tha t i t  is a cross-insurance effected between two 
sets of gentlemen who carry on business at L loyd ’s. 
I t  has long been decided, certainly as long ago as 
L u e k ie  v. Pushby  (13 C. B. 864), tha t a claim fo r 
a to ta l loss upon a policy of insurance is a claim 
fo r unliquidated damages in  the nature of an 
indemnity. I t  is obvious, and i t  is not disputed, 
tha t tha t is not such a claim as fa lls w ith in  the 
old statutes of set-off (2 & 8 Geo. 3), and I  under
stand i t  to be conceded by M r. Bailhache tha t i f  
the assignment to M r. Baker of the policy he puts 
in  suit is to be deemed to be an assignment to 
which sect. 50 of the Marine Insurance Act 
applies, then, subject to  a po in t arising upon 
the mutual credit section of the Bankruptcy 
Act, i t  would not be practicable fo r Mr. 
Adam, the defendant, to  set up these items on 
cross-claim or set-off a t all, the reason being 
tha t in  the words of sect. 50 (2) of the Marine 
Insurance Act, which I  take to be exhaustive of 
what the defendant is entitled to do by way of 
defence to the assignee’s suit, “  the defendant is 
entitled to make any defence arising out of the 
contract which he would have been entitled to 
make i f  the action had been brought in  the name 
of the person by or on behalf of whom the policy 
was effected.”  That clearly has the same effect as 
i t  was decided the old A ct of 1868 had in  the case of 
P e llas  v. N eptune In su ra n ce  C om pany {sup.), of 
lim itin g  the r ig h t of set-off by way of defence to an 
assignee’s claim on a policy to defences arising 
out of a contract contained in  the policy 
assigned and put in  suit. I t  is, however, said, 
firs t of a ll, tha t the assignment by the deed of 
May 1909 is not an assignment to which the 
Marine Insurance A ct applies; and, secondly, i t  is 
said tha t i f  i t  is, there is a term in  tha t assign
ment which imposes such a lim ita tion  upon the 
assignee’s rights as compels h im  to submit to  a 
defence which, under the Marine Insurance Act, 
alone would not be open to M r. Adam. The firs t 
point in  tha t argument depends upon the assump
tion  tha t th is assignment by the deed is one to 
which the Marine Insurance A c t of 1906 does not 
apply, and I  have not been able to follow, s till less 
to be convinced by, tha t argument. I t  clearly 
does assign stocks, shares, and moneys, and all 
moneys due to the assignor in  respect of the 
underwriting business, together w ith  a ll books of 
account, papers, policies, and w ritings relating to 
the said underwriting business hereinafter called 
the crust property, nor is i t  disputed tha t such 
assignment of th is policy as takes place under 
these words makes the trustee, the p la in tiff, the 
beneficial owner. I t  .c said tha t the principal 
object of th is assignment is to  assign moneys 
due, and tha t the policy is only assigned, as books 
of account and letters are assigned, fo r the pur
pose of fac ilita ting  the collection of moneys due. 
The object of the whole assignment is to enable 
an insolvent person to  make terms w ith  a 
particular class of his creditors, and is, therefore, 
of a k ind quite fam ilia r outside the region of 
marine insurance. I f  the defendant’s counsel went 
on to say tha t th is was not an assignment of the 
policy at all, but only a piece of paper upon which 
the policy is w ritten ; i f  he were prepared to say 
tha t i t  is an assignment only of moneys due—tha t 
is to  say, debts, and not of claims fo r marine 
losses, which are unliquidated damages—the argu
ment would have been easier to fo llo w ; but he does 
not raise, as I  understand, either of these conten

tions. W hat he says is that the Marine Insurance 
A c t does not prescribe in  a mandatory way the 
form  in  which a marine policy is to be assigned. 
I t  may be assigned in  a customary manner, but 
i t  does not say tha t i t  shall be assigned in  no 
other manner, and, therefore, i t  is open to the 
assignor to assign, as he can assign any other of 
his contracts or rights, taking advantage of the 
Judicature Act, sect. 25 (6). I  understand i t  to 
be said tha t I  ought to in fer from the fact tha t this 
is not an incident in  the ordinary course of deal
ing w ith marine policies, but is an incident in  the 
ordinary course of making a composition with 
creditors, tha t the intention of th is deed was tha t 
the parties should avail themselves of the rig h t 
of assignment given by the old equitable rules, 
and the remedies fu rther given by the Judicature 
Act, and tha t they did not intend to avail them
selves of the Marine Insurance A c t 1906. _

I  can see no ground fo r any such intention, and 
I  do not th ink  tha t even i f  they had been entirely 
ignorant of the provisions of the Marine Insurance 
A c t 1906, and had had the deliberate intention of 
u tilis ing  the Judicature Act, tha t would have 
prevented the p la in tiff from obtaining any rights 
which are given to him by the Marine Insurance 
A c t of 1906, because i t  is quite clear that this 
case falls w ith in  sub-sect. 2 of sect. 50 of that 
Act. There is a marine policy. I t  has been 
assigned. I t  has been assigned so as to pass the 
beneficial interest to M r. Baker ( it is true upon 
trust) and thereupon the assignee of the policy, 
M r. Baker, becomes entitled to sue thereon in 
his own name, notice or no notice, although 
in  fact he has given notice to the defen
dants. I t  appears to me, therefore, that 
the plain words of the Marine Insurance A.ct 
entitle him to sue and to take the special benefits 
which were given by statute to assignees of 
marine insurance policies before any special 
statute was passed to facilita te suits by the 
assignees of other choses in  ac tion  in  the ir own 
names. I f ,  however, the argument had been 
established tha t the deed in  question is a deed 
which I  must deem to be independent of the 
Marine Insurance A c t 1906, I  am s till unable to 
fa ll in  w ith the argument which is advanced to 
show tha t the present set-off is available by 
way of defence. The argument is one which, firs t 
of all, requires tha t I  should assume tha t a 
portion at least of what was said in  a considered 
judgment of the Court of Appeal in  the case of 
P e llas  v. N eptune  Insu rance  Com pany {sup.) is 
wrong, although tha t case has never, so fa r as I  
know, been so much as questioned, and i t  is 
certainly binding upon me. I t  then involves tha t 
I  should assume tha t a portion of the judgment 
of the P rivy  Council in  the case of Government o f  
N e w fo u n d lan d  v. N ew found land  R a ilw a y  Com
p a n y  (58 L . T. Rep. 285; 13 App. Cas.), which, I  
believe, is technically not binding upon me, is 
insufficiently expressed, and expressed in  a some
what misleading way ; and then i t  assumes tha t I  
shall be able to find, as a matter of fact, tha t 
there is such a un ity  between the two transactions 
which are the subjects of the policy sued on a.nd 
the policy set up in  defence, or such a connection 
as w ill establish such ag equity arising out of the 
la tte r and attaching to the former, as _ would 
enable me to say tha t p rio r to the Judicature 
A c t a set-off of th is sort would have been avail
able to M r. Adam. I  do not th in k  tha t any of
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these arguments avail. The proposition in  the 
P rivy  Council, which, of course, I  unhesitatingly 
accept, stateB quite clearly tha t “  unliquidated 
damages may now be set off against an 
assignee i f  flowing out of and inseparably 
connected w ith  the dealings and transactions 
which also give rise to the subject o f the 
assignment.”  Those words appear to me 
to have been used advisedly, and a ll the 
more so because they follow on a quotation from  
Lord R om illy in  S m ith  v. Parkes  (16 Beav. 115), 
which, isolated from  its  context, m ight have 
seemed to show tha t i t  was enough tha t they 
should flow out of previous dealings and trans
actions between the same parties, and, there
fore, the addition of the words “  winch also give 
rise to the subject of the assignment is a delibe
rate and intentional addition. When the judg
ment of Lord  R om illy  in  S m ith  v. P arkes (sup.) 
is looked at, i t  appears to me to be only an illu s 
tra tion  of the cases. There are plenty, where 
the transactions the subject of the claim and the 
set-off were so closely and inseparably connected 
together tha t the transactions set off would 
constitute equities attaching to the transaction 
out of which the claim arose. That was because 
there was a re tir ing  partner who had assigned a 
sum of money which was to represent his interest 
in  the firm  and was also indebted to the firm  to r 
money lent to him, and i t  was held tha t the 
assignee could not recover the amount of the sum 
representing the re tir ing  partner s interest in  
the firm  w ithout subm itting to  have set off against 
tha t the sum which the re tir ing  partner owed to 
the firm  fo r money lent to  him. That appears to 
me to be a tolerably p lain case of a debt, not 
merely inseparably connected w ith  his previous 
dealings and transactions w ith  the firm , bu t also 
such as would constitute an equity attaching to 
the transaction, which always binds the assignee 
because i t  has attached to the transaction and to 
the assignor. The other case which was quoted 
by M r. Bailhache is the case of Bankes  v. J a rv is  
(88 L . T . Rep. 20; (1903) 1 K . B . 549), a case 
where i t  appears to me to be assumed through
out th a t except fo r the question tha t the 
claim was damages, and not debt, the set-oa 
could have been availed of before the Jud i
cature A c t in  proceedings in  equity against 
the p la in tiff, because the p la in tiff was 
nothing but a bare trustee fo r the debtor, ih e  
contention tha t I  ought to hold tha t Order X1A., 
r. 3, has given fresh rights as well as altered 
procedure does not appear to me to apply to the 
set-off in  the present case, because tha t is, a lter 
all, a provision fo r the purpose of enabling the 
sections of the Judicature A c t giving effect in  
the same proceedings to equitable as well as legal 
rights to have the ir proper effect, and i t  only 
enables the defendant to  set off by way of counter
claim or p ro  tan to  by way of defence any r ig h t or 
claim which he would have had indepenaently ol 
the rule itself, and i t  is clearly stated in  P e lla s v .  
N eptune  M a r in e  In su rance  Com pany (sup.) by 
Cotton, L .J . in  the course of the argument, and 
referred to in  the judgment as an accurate state
ment of the law, tha t equity never would have 
recognised in  favour of a defendant to a claim by 
an assignee of a policy, a set off o f another claim 
fo r what are really unliquidated damages 
namely, a claim fo r loss on another policy. That 
is to be found at p. 36 in  5 C. P. Div., per Cotton,

L .J . during the argument, and i t  is referred to 
again in  the judgment which was delivered by 
Bramwell, L .J . I t  appears to me, therefore, tha t 
the contention that, assuming the Marine Insur
ance A ct does not apply, the defendant has the 
r ig h t to  set up as an answer or set off claims on 
another policy is one which is not sustainable. Then 
the matter is put in  another way. I t  is said that 
by v irtue of the very terms of the assignment, 
whatever the Marine Insurance A c t may say, 
there is given to Mr. Adam the r ig h t to have the 
set off recognised because the trustee is trustee 
only, and M r. Baker has merely to deal w ith the 
funds he collects according to the law of bank
ruptcy in  favour of the creditors fo r whom he is 
a trustee, and therefore, as the “  mutual dealing 
section of the A ct would undoubtedly in  bank
ruptcy entitle  M r. Adam to set off these sums ot 
money, M r. Baker m ight submit to the same 
Bet-off. I  th ink  tha t argument is fallacious.

I t  may be tha t i f  the assignor has so lim ited, by 
the terms of his deed of assignment, the interest 
tha t he transfers to the assignee, then the 
assignee has not got the r ig h t to claim any more 
than the assignor has given to him, and cannot, 
therefore, resist tho defence of Mr. Adam, which, 
had i t  been a set-off against an unrestricted 
assignee, would have been unavailable to him 
under sect. 50 of the Act, bu t when one comes to 
look at the terms of th is deed Ith in k  an im portant 
distinction arises. F irs t, M r. Baker has trusts 
declared, the firs t of which is tha t he is to call in, 
collect, sue for, and institu te  and prosecute pro
ceedings fo r the recovery of the whole or any part 
o f the book debts and other credit claims and 
assets form ing part of the property of the debtor, 
and he therefore has a fu l l  assignment of the 
claims under his policy upon trus t to get in  those 
claims. I t  is only after tha t tha t he is to stand 
possessed of the net proceeds of the sale, calling 
in, collection, and conversion of the trus t property 
in  trust, among other things, to  apply them in 
paying and discharging rateably, according to the 
law of bankruptcy and w ithout prejudice or 
p rio rity , and by such dividends as the trustee 
shall th ink  fit, the debts due or to become due 
from  the debtor to the creditors. The assignment 
is, none the less, a complete and unrestricted 
assignment, because there is a trus t m  favour ot 
certain persons, obliging the trustee to maKe a 
particular appropriation of the fru its  which he 
derives from  the assignment, and therefore I  do 
not th ink  tha t in  the firs t instance i t  can be said 
tha t the assignment is a restricted assignment. 
I f  i t  were, however, I  th ink  there would be a 
serious d ifficulty in  the defendant’s way, which is 
tha t i f  the fu ll benefit has not been assigned by 
the orig inal assignment, then there would 
remain in  the assignor something further 
which he could assign, and then when he 
came to assign tha t by delivery or indorsement 
he would come w ith in  the words of the Aot, 
because he would be then assigning so as to pass 
the residue of the beneficial interest in  the policy, 
and therefore, on the defendant’s own showing, he 
would have got outside the operation of the deed 
altogether ; but even i f  the trus t contained in  the 
words about paying and discharging according to 
the law of bankruptcy is a trus t available in  
favour of the defendant, the assignment is, in  the 
firs t instance, in  any view, entirely unrestricted ; 
I  do not th ink  the trus t is available to the deten-
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dant, even though he may claim to have it  
enforced by proper pleadings in  th is action, fo r 
two reasons. F irs t o f all, i t  is a lim ited trust, 
and in  favour only of the creditors who are 
specifically defined in  the policy. There are 
persons who have signified their assent to these 
presents in  w riting, whose names are affixed to the 
second schedule, and they are alone to be entitled 
to the benefit of these presents. For some reason 
which would he mysterious were i t  not tha t both 
parties agree tha t i t  is so, i t  is not the practice 
to carry out the words of th is recital by inserting 
anything in  the schedule at all. The schedule is 
a blank. I  do not th ink, however, tha t i t  is 
necessary to rely upon that. I  th ink  i t  is clear 
that a person cannot be a creditor having the 
benefit of these presents unless he has at least 
signified in  w riting  his assent to them, and a ll 
tha t I  know about Mr. Adam is tha t he has signed 
a cheque fo r a sum of money which is not the 
fu l l  amount of the claim, tha t he contested his 
lia b ility  to pay any more up to a certain point, 
and contested his lia b ility  to pay the bulk of 
i t  up to the present moment, and tha t u n til 
yesterday, instead of assenting in  any manner 
to these presents, he was contending tha t they 
were entirely void. I t  appears to me, therefore, 
tha t he is not a creditor w ith in  the meaning of 
th is  clause. Furthermore, I  cannot read the 
words “ according to the law of bankruptcy”  as 
necessarily bringing in to  th is deed any obligation 
to regard the mutual credit section in  favour of a 
person in  the situation of M r. Adam. This deed 
is not to be carried out s tric tly  according to the 
law of bankruptcy, because i t  is essentially a 
deed fo r the benefit of a lim ited number and 
not of a ll the creditors. Therefore I  th ink  thé 
words “  according to the law of bankruptcy ”  are 
only descriptive of a rateable payment w ithout 
prejudice or p rio rity , and by a series of insta l
ments or dividends, and i t  does not appear to me 
tha t those words are sufficient to im port in to  the 
d istribution of the money an obligation to allow 
a set-off which, in  the firs t instance, according to 
the terms of the deed is not to be allowed, 
because the trus t is to collect and get in  the 
proceeds of a ll these claims in  fu ll and then 
proceed to pay and apply them as follows. The 
result, therefore, is tha t i t  seems to me tha t Mr. 
Adam is not entitled to make the set-off or 
defence which he raises in  th is action. I  under
stand that there is no dispute as to figures. 
M r. Baker recovers judgment fo r the amount 
represented by the interests which have been 
assigned to him —namely, those of the three 
Messrs. Green—and he gets his costs of the suit. 
I  do not suppose i t  w ill be necessary to bring 
another suit in  respect of M r. Churchill’s claim.

Solicitors fo r the p la in tiff, W illia m  A . C ru m p  
and Son.

Solicitors fo r the defendant, B a lla n t  y  ne, 
M c N a ir ,  and C liffo rd .

(Before B r a y , J.)
R o ya l  M a il  St e a m  P a c k e t  C o m p a n y  v . 
R iv e r  P l a t e  St e a m  P a c k e t  Co m p a n y , (a) 
C h a rte r-p a rty  — D isp a tch  money — “  R u n n in g  

day saved.”
B y  a ch a rte r-p a rty  tw e n ty  ru n n in g  days were to 

be a llow ed f o r  d isch a rg in g  the cargo, “  ho lidays  
and  tim e  between 1 p.m . S a tu rd a ys  and  7 a.m. 
M ondays excepted,”  the owners to  p a y  “  d ispa tch  
money f o r  each ru n n in g  day saved.”  On 
a r r iv a l the sh ip  had sixteen days three hours 
le ft to discharge, and  in  the com p u ta tio n  o f th is  
p e rio d  o f  tim e  h o lid a ys  and  the tim e  between 
1 p.m . on S a tu rd a ys  and  7 a.m, on M ondays  
were no t to be taken in to  account. The la y  days 
began to ru n  a t 7 a.m. on M o n d a y  the 15th Feb. 
1909, and the cargo was f in a l ly  d ischarged a t 
10 a.m. on S a tu rd a y  the 27th Feb. 1909. The 
tim e  occupied in  the discharge and  chargeable in  
the com pu ta tion  o f  la y  days under the cha rte r- 
p a r ty  was e igh t days sixteen hours, thus leav ing  
seven days eleven hours to make the sixteen  
days three hours unconsumed. I f  the charterers  
had de ta ined  the sh ip  d u r in g  the whole o f her 
la y  days—n a m e ly ,fo r  the above-mentioned seven 
days eleven hours ca lcu la ted in  accordance w ith  
the terms o f the c h a rte r-p a rty — the la y  days  
w ou ld  have exp ired on the 10t/i M a rc h  1909 a t 
9 a.m., o r ten days tw en ty-th ree  hours a fte r  the 
tim e  when the discharge was a c tu a lly  completed. 

H e ld , th a t the w ords  “  ru n n in g  days ”  m eant 
consecutive days, an d  th a t the charterers were 
e n tit le d  to d ispa tch  money f o r  the ten days  
tw enty-th ree  hours, w h ich  were “  ru n n in g  days 
saved”  to the sh ipow ner w ith in  the cha rte r-  
p a r ty .

A w a r d  in the form of a special case.
The Royal M ail Steam Packet Company here- 

inafter referred to as “  the Royal M a il ”  are the 
owners of a fleet of steamships employed in  the 
service of regular lines between th is country and 
West Indian and Central American Ports and 
fo r the purposes of the ir business they charter 
steamships from  other owners.

On the 19th Nov. 1908 the Royal M ail chartered 
a steamship named the R iv e r  P la te  from  the 
R iver Plate Steamship Company Lim ited, herein
after referred to as “  the R iver Plate Company,”  
who were the owners thereof.

By the charter-party the R iver Plate Company 
agreed to le t and the Royal M a il agreed to  hire 
the steamship R iv e r  P la te  fo r a voyage from H u ll 
and London to Monte Video, Buenos Ayres, and 
Rosario w ith  general cargo, subject to the 
conditions and upon the terms therein more 
particu larly set out.

The question at issue between the parties arose 
w ith  regard to the amount of dispatch money to 
which the Royal M ail were entitled fo r running 
days saved in  discharging the vessel and involved 
the question whether, in  calculating the time 
saved, the Royal M a il were entitled to credit for 
tim e which was in  fact saved, bu t which i f  not 
so saved would not have been counted as lay 
days.

The material clause in  the charter-party was as 
follows :

T w e n ty  ru nn ing  days fro m  7 o’c lock a.m., a fte r the 
vessel is  reporte d  a t the  Custom House and in  be rth  and 

'« ) Reported by W . dk B. H e r b e r t , Esq., Barrister-at-Law .
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in  every respect ready to  discharge a t each p o rt sha ll 
be allowed charterers fo r the d ischarging o f the cargo 
(holidays and the tim e  between 1 p.m. Saturdays and 
7 a.m. Mondays excepted) and a ll or any days on 
demurrage over and above the  said la y  days sha ll be 
pa id fo r  a t the ra te  o f 331. per ru nn ing  d a y ; the 
owners o f the ship to  pay 101. per day d ispa tch 
money fo r  each runn ing  day saved. P arts  of days to  
count as pa rts  o f days and demurrage o r d ispa tch 
money to  be pa id  pro ra ta .

The steamer having duly loaded a part cargo at 
H u ll and completed her loading in  London 
proceeded to the R iver Plate and discharged her 
cargo at Monte Video, Buenos Ayres, and Rosario.

On arriv ing at Rosario the steamship R iv e r  
P la te  had under the terms of the charter-party 
adm ittedly sixteen days and three hours le ft to

Lay tim e  commenced to  count 7 a.m., M onday, 15th F e b .:

discharge, and in  the computation of th is period 
of tim e holidays and tim e between 1 p.m., on 
Saturdays, and 7 a.m. on Mondays were not to be 
taken in to  account.

The lay days at Rosario began to run at 7 a.m. 
on Monday the 15th Feb. 1909, and the cargo was 
fina lly  discharged at 10 a.m. on Saturday, the 
27th Feb. 1909, so tha t the time occupied in  the 
discharge, and chargeable in  the computation of 
lay days under the charter-party, was eight days 
sixteen hours, thus leaving seven days eleven hours 
to make up the sixteen days three hours uncon
sumed.

The follow ing table shows in  convenient form  
how the above-mentioned period of eight days 
sixteen hours was arrived a t :—

Occupied. Allowed.
Days. Hours. Days. Hours.

16 3
—  17

1  —

1 —
1 —
1

13

7 a.m., M onday, 15th Feb., to
M id n ig h t, M onday, 15 th  Feb., to  

„  Tuesday, 16th Feb., to
,, Wednesday, 17th Feb., to  
„  Thursday, 18th Feb., to
,, F r iday , 19 th  Feb., to

Tuesday, 23rd Feb., to  
Wednesday, 24th Feb., to  
Thursday, 25 th  Feb., to  
F r id a y . 26th Feb., to

M id n ig h t, M onday, 15th Feb.
„  Tuesday, 16th Feb.
,, W ednesday, 17th Feb. 
„  Thursday, 18th Feb.
,, F r id a y , 19 th  Feb.
„  Saturday, 20 th  Feb. 

M onday, 22nd Feb., H o lida y  
Tuesday, 23rd Feb., H o lida y  
M id n ig h t, W ednesday, 24th Feb. 

„  Thursday, 25 th  Feb.
,, F r id a y , 26th Feb.

10 a.m. Saturday, 27 th  Feb.

, Less 8 16

=  7 11

1 —■
1 —
1 —

—  10

8 16

I f  the Royal M ail had detained the steamer 
during the whole period of her lay days — 
viz., fo r the above-mentioned seven days eleven 
hours, calculated in  accordance w ith  the terms 
of the charter-party, the lay days would have

expired on the 10th March 1909 at 9 a.m., 
or ten days twenty-three hours after the time 
when the discharge was actually completed, 
as shown by the follow ing tabulated state
ment :—

10 a.m. Saturday, 27 th  Feb., to  M idn igh t.
M id n ig h t, Saturday 27 th  Feb., to  

„  Sunday, 28th Feb., to
,, M onday, 1st M arch , to
„  Tuesday, 2nd M arch, to
„  W ednesday, 3rd M arch , to  
,, Thursday, 4 th  M arch, to
,, F r id a y , 5 th  M arch, to
,, Saturday, 6 th  M arch, to
„  Sunday, 7 th  M arch , to
,, M onday, 8 th M arch, to
„  Tuesday, 9 th  M arch , to  9 a.m.

Saturday, 27 th  Feb.

Occupied. 
Days. Hours.

—  3
Sunday, 28 th  Feb. —

17M onday, 1st M arch —
Tuesday, 2nd M arch 1
Wednesday, 3rd M arch  ... i —
Thursday, 4 th  M arch  ... 1 —
F rid a y , 5 th  M arch 1 —
Saturday, 6 th  M arch — 13
Sunday, 7 th M arch ... — —
M onday, 8 th  M arch ... — 17
Tuesday, 9 th  M arch 1 —
W ednesday, 10th M arch .. — 9

7 i i

Dispatch. 
Days. H o u tb , 

—  14
1 —
1 —
1 —
1 —
1 —
1 —
1 —
1 —
1 —
1 —

10 23

The question at issue between the parties was 
whether the Royal M a il were entitled to be paid 
dispatch money under the charter-party fo r 
seven days eleven hours, or fo r ten days twenty- 
three hours.

The Royal M ail Company contended that, 
according to the terms of the charter-party they 
were entitled to be paid 101. per day dispatch 
money “  fo r each running day saved,”  and tha t 
the running days which had been saved were 
the ten days twenty-three hours above re
ferred to.

The R iver Plate Company denied the Royal 
M a il Company’s contention, and insisted tha t

they were only bound to pay dispatch money fo r 
seven days eleven hours. In  support of the ir 
contention they relied upon the case of The 
G lendevon (7 Asp. Mar. Law Cas. 439; 70 L . T. Rep. 
416 ; (1893) P. 269), but the form  of charter-party 
in  tha t case differed materially from  the charter- 
party in  question, and in  the umpire’s opinion the 
decision in  tha t case did not support the ir 
contention.

In  the charter-party in  question Sundays and 
holidays are included in  the term  “  running 
days ”  and i f  in  the computation of the days fo r 
which dispatch is to be paid Sundays and 
holidays were excluded dispatch money would
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not be payable “ fo r each running day saved”  aa 
the charter-party provides tha t i t  shall be.

The umpire was of opinion tha t the contention 
of the Royal M a il was well founded and tha t 
they were entitled to dispatch money in  respect of 
the ten days twenty-three hours claimed by 
them.

The owners paid to the charterers 74Z. 11s. 8d. 
being dispatch money fo r the seven days and 
eleven hours at 10Z. per day. The charterers 
claimed 35Z., the difference between the sum of 
74Z. 11s. 8d. and 109Z. 11s. 8d., being dispatch 
money fo r the ten days and twenty-three hours 
at 10Z. per day.

S cru tton , K .C . and Lech  fo r the charterers, the 
Royal M a il Steam Packet Company. The words 
“ each running day saved”  mean saved to the 
shipowner, and i t  makes no difference tha t i t  is a 
day upon which discharging need not be carried 
on. They referred to

Laing  v. H ollw ay , 3 Q. B. D iv . 437.
In  The Glendevon {sup.) the words “ running 
day ”  are not in  the charter-party, and in  Nelson  
an d  Sons L im ite d  v. Nelson L in e , L ive rp o o l, 
L im ite d  (10 Asp. Mar. Law  Cas. 544 ; 97 L . T. 
Rep. 661; (1907) 2 K . B. 705) those words are not 
to be found.

B ailhache , K .C., D . Stephens, and George P .  
L a n g to n  fo r the owners, the R iver Plate Steam 
Packet Company. In  order to calculate the 
dispatch money, days w ith in  the exceptions 
cannot be taken in to  account. The decision in  
The Glendevon {sup.) covers th is  case, and the 
judgments of Yaughan W illiam s and Buckley, 
L .JJ . in  Nelson and Sons L im ite d  v. Nelson L in e ,  
L iv e rp o o l, L im ite d  {sup.) shows tha t the Glendevon  
{sup.) was righ t. In  L a in g  v. H o llw a y  (sup .) the 
charter-party was different from  the one in  the 
present case, and the statements of Bramwell, 
L .J . were ob ite r d ic ta .

B r a y , J .—In  my opinion the charterers are 
r ig h t here and they are entitled to dispatch 
money fo r the ten days twenty-three hours. The 
question arises under a clause in  a charter-party 
which provides tha t twenty running days shall be 
allowed the charterers fo r the discharge of the 
cargo, holidays and time between 1 p.m. on 
Saturdays and 7 a.m. on Mondays ©xcepted, and 
tha t the owners shall “  pay 10Z. per day dispatch 
money fo r each running day saved.”  When the 
ship arrived a t Rosario there were sixteen days 
three hours of the lay days le ft in  which to 
discharge, and they began to run  at 7 a.m. on 
Monday the 15th Feb. and excluding holidays and 
the week-end periods they would not have expired 
u n til 9 a.m. on the 10th March. The actual tim e 
occupied at Rosario was eight days sixteen hours, 
and deducting tha t from  sixteen days three hours 
there is le ft seven days eleven hours, and the con
tention of the owners is tha t the charterers are 
only entitled to  dispatch money fo r those seven 
days eleven hours, bu t the charterers contend 
tha t dispatch money is payable in  respect of the 
whole of the period between 10 a.m. on the 
27th Feb., when the discharge was completed, 
and 9 a.m. on the 10th March, when the lay days 
expired. The material clause in  the charter- 
party is set out in  the award and is as follows : 
[H is  Lordship read the clause, and continued :] 
The firs t point to  consider is what is the meaning 
o f the word “  saved.”  A pa rt from  authority I

should have come to the conclusion tha t the con
tention of the charterers is r ig h t— namely, tha t 
“  saved ”  means saved to  the shipowners, and 
tha t the charterers having here saved the owners 
ten days by getting the ship away ten days sooner 
than they were bound to, are entitled to dispatch 
money fo r tha t period.

I  have to consider whether there is any authority 
which prevents my deciding the case in  tha t way. 
In  L a in g  v. H o llw a y  {sup.) the charter-party con
tained the words “  Dispatch money 10s. per hour 
on any time saved in  loading or fo r discharging.”  
Those words are not quite the same as the words 
here, and one ought to see whether any principle 
was la id down in  L a in g  v. H o llw a y  {sup.), which 
decides th is case. In  the course of his judgment, 
which was the considered judgment of the court, 
Bramwell, L .J. said : “  Then what isthe meaning 
of ‘ tim e saved in  loading or discharging ’ ? The 
lite ra l meaning, we suppose, would be doing those 
things in  less time than they m ight be done in 
w ith  ordinary dispatch— i.e., i f  ordinary dispatch 
w ith the ordinary number of hands and ordinary 
diligence would load and unload in  twenty days 
or 240 hours, then extraordinary dispatch, extra
ordinary number of hands, and extraordinary 
diligence in  doing those things in  fifteen days or 
180 hours, the difference, five days or Bixty hours, 
is tim e saved. Because, s tr ic tly  speaking, time is 
not saved in  doing a th ing  by working twenty- 
four hours round instead of twelve in  one day and 
twelve another ; twenty-four have been consumed 
in  each case. Time is saved by getting from  
A . to  B . i f  a man runs in  one hour instead of 
walking in  two. B u t nobody suggests tha t th is is 
the meaning. I t  is admitted on both sides and is 
clear tha t ‘ time saved ’ means i f  the ship is ready 
earlier than she would be i f  the charterers 
worked up to the ir maximum obligation only, a ll 
the time by which she is the sooner ready is time 
saved w ith in  the meaning of th e ’charter-party.”  
I t  is admitted tha t i f  tha t was not a mere dictum 
i t  is a decision against the contention of the 
owners in  this case. I  am not sure i t  was 
necessary fo r the decision in  tha t case and in 
view, also, of the fact tha t the words there are 
not the same as those here, I  do not decide this 
case on the footing tha t I  am bound by tha t 
passage in  L a in g  v. H o llw a y  {sup.). The next case 
to be considered is The Glendevon {sup.), where 
the charter-party provided tha t the cargo was to be 
discharged at the rate of 200 tons per day, weather 
perm itting (Sundays and fê te  days excepted), 
according to the custom of the po rt of discharge, 
“  and i f  sooner discharged to pay at the rate of 
8s. 4d. per hour fo r every hour saved.”
The charterers’ contention was tha t the time 
saved ought to include a fe te  day and a Sunday 
which came after the discharge had been com
pleted but before the lay days had expired, and 
S ir F. Jeune puts the matter to be considered in  
th is  way. He says : “  The question is whether 
dispatch is to  be counted in  respect of the 
tw enty-four hours of the 8th Dec., which was a 
fe te  day, and the twenty-four hours of the 11th 
Dec., which was a Sunday, tha t is forty-e ight 
hours in  a ll a t 8s. 4cZ. per hour, making the 20Z. 
claimed by the defendants by way of set-off 
against fre ight.”  I t  is to be observed tha t he 
does not d iffer from  the meaning of the word 
“  saved ”  in  L a in g  v. H o llw a y  {sup.), but the 
question was whether dispatch money was to be
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paid in  respect of the whole time saved, or the time 
other than Sundays and fe te  days. A fte r quoting 
from  the judgment of L a in g  v. H o llw a y  (sup.), 
where Bramwell, L . J. said, “  The owner would sail 
away by what has happened 216 hours sooner 
than he would have done but fo r the defendant’s 
dispatch,”  and “  I t  was admitted by the p la in tiff 
tha t the demurrage would be payable on this 
footing, then why not the dispatch money F ”  the 
President says tha t he does not th ink  “  tha t 
either of these phrases really lend themselves to 
the arguments pu t forward by the appellants in  
this case.”  That is true, because in  The G lendevon  
the demurrage clause in  the charter-party was 
entirely d istinct from the dispatch clause. The 
real ground of the decision in  The G lendevon is, 
I  th ink, contained in  the follow ing passage in  the 
judgment of the President: “ B u t the argument 
which the counsel fo r the respondents has pu t as 
regards the other exception in  the clause appears 
to me to be unanswerable. They point ou ttha t days 
during which the weather does not perm it dis
charge stand on the same footing as regards the 
charterer’s r ig h t as Sundays and fe te  days ; tha t 
is to say, the charterer need not discharge on 
Sundays and fe te  days, and need not discharge i f  
the weather does not perm it on other days, bu t i f  
Sundays and fe te  days are to be reckoned in  as 
time saved fo r the purpose of the payment 
of dispatch money, then the days during 
which the weather does not perm it discharge 
ought to stand on the same footing. I  con
fess I  am unable to see any answer to tha t 
argument, and the results would be so extra
ordinary as to be unintellig ible. I t  would 
come to this, tha t after the ship was discharged 
the charterer would have the r ig h t to say tha t on 
a large number of days, i t  m ight be even weeks 
or months, he was prevented by the weather from 
discharging, and therefore he was entitled to add 
these in  as days of twenty-four hours, fo r each 
hour of which he was entitled to have 8s. 4d. 
That is an absurdity.”  As the charter-party in  
The Glendevon (sup.) was in  many respects 
different from  this charter-party, I  do not 
th ink  tha t the decision in tha t case is con
clusive of the present case. The other case 
■which I  have to consider is Nelson and  Sons 
y . Nelson L in e , L iv e rp o o l (sup.), in  which case 
the charter-party contained the words “ For each 
clear day saved in  loading the charterers shall be 
paid or allowed by the owners the sum of 20Z.”  
The charter-party allowed seven weather working 
days (Sundays and holidays excepted) fo r load
ing, and two of the days on which the loading 
was done were in  fact holidays, and one of the 
questions in  the case was whether the charterers 
were entitled to dispatch money in  respect of 
days saved which were Sundays or holidays. On 
this point Vaughan W illiam s, L .J . merely stated 
tha t he agreed w ith the judgment of Buckley, L . J., 
to which I  w ill refer. Fletcher Moulton, L .J. 
delivered a dissenting judgm ent in  which he 
stated tha t in  his opinion the decision in  The 
Glendevon (sup.) could not be supported, both on 
the ground tha t i t  was wrong in  law and also 
tha t the opposite principle had been la id down 
in  L a in g  v. H o llw a y  (sup.). The judgment of 
Fletcher Moulton, L .J . strongly commends itse lf 
to me, and I  agree w ith  the reasons given by him. 
I t  is therefore im portant to consider what bearing 
the judgm ent of Buckley, L .J. has upon the

question involved in  th is case. R eferring to the 
argument pu t forward on behalf of the charterers, 
he says : “  They say, and quite tru ly , tha t the 
departure of the ship has been accelerated n o t 
by three days, bu t by four, because she got 
the benefit o f Sunday ; tha t the charterers m ight 
have occupied u n til the end of the next Wednesday 
in  loading ; and that, had they done so, the ship 
would have le ft four days la ter than in  fact she 
did. I f  th is contract had been tha t the charterers 
should have so much a day fo r each day saved to 
the ship, th is would have been righ t, but i t  does 
not so provide. The provision is tha t they shall 
have so much fo r each clear day saved in  loading. 
The respondents argue, and quite rig h tly  and 
pertinently, I  th ink, in  the case in  debate, tha t a 
man cannot save th a t which he never had. B u t 
according to the common use of the English 
language, tha t is not quite accurate, in  the sense 
tha t i t  is not exhaustive. I  can properly speak of 
some one as having saved me trouble. The 
fallacy of the appellants’ argument may be 
indicated by fo llow ing up this suggestion. B y  
finishing the ir loading on the Saturday the 
charterers saved the shipowners delay, but there 
was no day saved in  loading so fa r as the Sunday 
was concerned. The relevant words are “ seven 
days to be allowed fo r loading,”  and “  fo r each 
clear day saved in loading ”  the charterers shall 
be paid. In  this language no trace is to be found 
of saving delay to the ship. The payment is to 
be made fo r any saving effected in  the seven days 
allowed fo r loading.”  Buckley, L .J. then refers to 
The Glendevon (sup.), which he thought was r ig h tly  
decided, and he distinguishes L a in g  v. H o llw a y  
(sup.) on the ground tha t in  tha t case the word 
“  saved ”  clearly meant saved to the shipowner, 
whereas in  Nelson and  Sons v. Nelson L in e , L iv e r 
poo l (sup.) the language of the charter-party 
pointed to the saving of the charterers’ loading 
days. So far, therefore, from the judgment of 
Buckley, L .J . being in  favour of the owners here, 
i t  seems to me i t  is against them. Apply ing tha t 
reasoning to the language of th is charter-party, I  
th ink  the word “  saved ”  must be construed as 
meaning saved to the shipowner, as in  L a in g  v. 
H o llw a y  (sup.). I  th ink  the words “ running 
days ”  mean consecutive days, and I  do not th ink  
tha t because the charter-party says tha t holidays 
and week-ends are fo r the purpose of loading and 
discharging to  be excepted from the running days, 
tha t is a definition of “  running day.”  For the 
purpose of demurrage the running days include 
Sundays and week-ends, and I  th ink  tha t fo r the 
purpose of calculating dispatch money they must 
also be counted, as they are days saved to the 
shipowners. M y judgm ent must be fo r the 
charterers. Judgm ent accord ing ly .

Solicitors : H o lm a n , B ird w o o d , and G o .; A . W . 
Kingcom be.
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G l a s g o w  N a v i g a t i o n  C o m p a n y  L i m i t e d  v .

H o w a r d  B r o t h e r s  a n d  C o . (a )  

C h a rte r -p a r ty — D ischarge accord ing to custom  
o f p o r t— Cargo o f lum ber— Stowage in  barges 
— Custom o f p o r t  o f  London.

B y  the custom  and  p ra c tice  o f  the p o rt o f  London  
in  the case o f cargoes o f  lum ber, the receiver is  
lia b le  on ly  to p rov ide  suffic ient open c ra f t  a long
side ready to receive the goods, and  is  u nder no 
o b lig a tio n  to have a n y  men thereon to receive the 
goods f ro m  the sh ip ’s tackle o r to stow the goods 
the re in .

The sh ipow ner is  bound to do the whole w ork  o f 
d e liv e rin g  the goods in to  the barges, w hether 
dock com pany’s barges o r outside barges, and  o f  
stow ing  the goods th e re in  in  the reasonable and  
o rd in a ry  m anner so th a t the goods m ay no t be 
damaged o r im p e r ille d , an d  so th a t the barges 
m ay be loaded to the usua l and  to a reasonable 
extent and  m ay be safely and p ro p e rly  navigable.

C o m m e r c i a l  C o u r t .
Action tried by Hamilton, J., s itting  w ithout a 

ju ry .
The p laintiffs, the owners of the steamship 

B a su ta , claimed to recover 21L 5s. 10d. as the 
cost of stowing cra ft w ith pitch pine lumber 
consigned to the defendants under b ills  of lading 
dated the 10th to 17th June 1908, and carried in  
the p la in tiffs ’ steamship B a su ta  from Pensacola 
to London. They claimed fo r work done fo r the 
defendants, and, alternatively, fo r damages for 
breach of contract by charter-party dated the 
8th A p ril 1909.

The charter-party provided tha t the cargo was
T o be b rough t to  and take n  from  alongside the  steamer 

. . a t cha rte re r’s r is k  and expense. . . .  I f
discharged in  London, cargo sha ll be discharged as cus
tom ary  w ith  custom ary steamer dispatch, in  accordance 
w ith  the  custom of the  p o rt, as fa s t as the  steamer can 
de live r du ring  o rd ina ry  w o rk in g  hours of the  po rt, 
Sundays and ho lidays (unless used) excepted. . . .
The b il ls  o f lad ing  sha ll be prepared by the  shippers o f 
the  cargo in  the  fo rm  indorsed on th is  cha rte r 
fre ig h t, and a ll conditions, clause and exceptions as per 
th is  charter.

I t  w as a lso  p ro v id e d  b y  th e  b i l l s  o f  la d in g  t h a t  
I f  discharged in  London, cargo should be discharged as 

custom ary w ith  custom ary steamer dispatch.
I t  was alleged by the p la in tiffs  tha t p rio r to the 

discharge of the B a su ta  in  the Thames, the ir 
agents wrote to the defendants on the 18th Ju ly  
1908 stating that, while repudiating lia b ility  to 
pay any part of the cost of stowing the defen
dants’ goods in  lighters alongside, they would, in  
case of the defendants’ refusal to supply the 
necessary labour, engage labour at the cost of 
Is. 6d. per standard fo r the defendants’ account. 
The defendants refused to supply labour, and the 
pla intiffs engaged the firm  of Messrs. J . F ry  and 
Oo. to carry out the work of stowage. The 
p la intiffs alleged tha t th is was rendered necessary 
to avoid detention of the steamer, demurrage of 
barges, and damage to cargo; tha t the defen
dants neglected and refused to take delivery 
alongside in  terms of the charter-party, and 
tha t the ir (the p la in tiffs ’) obligations in  relation 
to the cargo ceased when the cargo was lowered 

(a) Reported by L e o n a r d  O. T h o m as , Esq., Barrister-at-Law.

v. H o w a r d  B r o t h e r s  a n d  C o . [ K . B .  D iv .

in to  the lighters alongside. They fu rther alleged 
that, in  accordance w ith  the custom of the port of 
London, the cost of securing proper and effective 
stowage in  the lighters alongside was fo r account 
of consignees.

The defendants by par. 3 of the ir defence 
alleged tha t

B y  the  custom and practice o f the p o rt o f London in  the 
case o f cargoes o f lum ber (inc lud ing  bo th  B a lt ic  and 
p itch  pine lum ber) the  receiver, instead of being liab le  to  
receive the  goods from  the  ship ’s tack le  alongside in to  
c ra ft, is liab le  on ly  to  provide suffic ient c ra ft alongside 
ready to  receive the  goods, and is under no ob liga tion  
to  have any men thereon to  receive the goods from  the 
ship’s tack le  or to  stow  the  goods there in , and the  ship
owner is bound to  do the  whole w o rk  of de live ring  the 
goods in to  barges, w hether dock company’s barges or 
outside barges, and o f s tow ing the  goods the re in  in  a 
reasonable and o rd ina ry  manner, so th a t the  goods may 
no t be damaged or im perilled , and so th a t the barges 
m ay be loaded to  the  usual and reasonable extent, and 
may be safely and p rope rly  navigable.

They also alleged tha t they committed no breach 
of the charter-party or b ill of lading ; tha t they 
tendered sufficient lighters and called upon the 
p la in tiffs to deliver in  the ordinary and customary 
manner, and tha t the pla intiffs did so; and tha t 
i f  the p la in tiffs did anything more i t  was 
gratuitous and was not done at the request of the 
defendants, either express or implied, or on their 
behalf. They denied tha t the obligations of the 
p la in tiffs  in  relation to the cargo ceased when the 
cargo was lowered in to  the lighters alongside, or 
tha t the cost of securing proper and effective 
stowage was by the custom of the port of London 
fo r the account of the consignees.

The p la intiffs, by the ir reply, denied the 
existence of the custom alleged by the defendants 
tha t the cost of stowing in  barges was fo r the 
account of the shipowners and not the consignees.

The remaining facts and arguments are 
sufficiently stated in  the judgment.

B ailhache , K.O. and Groser fo r the p laintiffs.
S cru tton , K.O. and C hayto r fo r the defendants.
H a m i l t o n , J .—This action is brought b y  the 

owners of the ship B a su ta  against the consignees 
of a parcel of p itch pine sawn goods carried by 
tha t vessel, fo r the ir proportion of sums paid by 
the shipowners to the stevedores in  respect of 
the cost of stowing cra ft w ith p itch pine lumber 
consigned to the defendants. The main question 
in  the action is, W hat is the custom of the wood 
trade in  the port of London w ith  reference to 
the discharge of goods such as these ? I t  is 
common ground tha t there is a custom referring 
to p itch pine sawn goods, whether i t  be in  the 
form  of planks, deals, or battens, and i t  is quite 
clear, I  th ink, from  the form  of the P ix  Pinus 
charter of 1906, which was negotiated and agreed 
between representatives of the wood trade and 
representatives of the shipowners, tha t there is 
in  London a custom of the port referable to the 
discharge of such goods. The question between 
the parties is, as to the extent of tha t custom in 
connection w ith the mode in  which the tim ber is 
stowed and arranged in  the cra ft which the 
merchant sends in  the case of overside delivery, 
not in to  dock barges. To deal w ith  the descrip
tion  of the process first, I  have heard a good deal 
of evidence on both sides as to what the pa rti
cular details of the operation are, and I  have had
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photographs shown to me, which have been 
proved or accepted, which show clearly enough 
how i t  is or may be done. There is something 
called rough-stowage in  the barge of which the 
photograph B has been put in  as an example, and 
of which also, I  th ink, a photograph of the barge, 
the U n ity , ex the W a rr io r , has also been put 
forward as an example. These are photographs 
which have been actually taken since disputes 
about the custom became acute in the course of 
the last two years or so between the shipowners 
or receivers of cargo and stevedores. Ia m  quite 
satisfied tha t the mode of depositing the timber 
in  the barge, shown in  these photographs, cannot 
be called stowing at all. I  am quite satisfied that 
i t  is not, never has been, and I  hope never w ill be, 
a recognised mode in  which timber may be 
properly placed by anybody in  these barges. I t  
is obvious, as was pointed out by one of the 
witnesses, tha t the way in  which i t  has been done 
has been to lower the sling in to the barge, unhook 
the sling, and then as the timber fa lls so le t i t  
lie. I  am quite convinced tha t tha t does not 
form any dealing which is recognised by any 
practice in  the port. When you come to stow 
the planks i t  is, of course, evident tha t in  order 
to do it  so tha t the vessel may carry a fu ll load 
and carry i t  w ith safety they must be stowed with 
some measure of regularity. One of the w it
nesses called fo r the defendants said, and I  
quite agree w ith him, tha t too much fuss has 
been made about the difference between the 
stowage which may be customary fo r the dock 
company’s barges which do not leave the dock, and 
the stowage tha t is expected in the case of mer
chants’ c ra ft which may have to go up river or 
down river and in to  canals. I t  appears to me 
tha t the amount of time, trouble, and labour which 
the two operations involve, though not substantial, 
is considerable. There has alto been some con
flic t as to the relative weight of equal baulks of 
pitch pine, what is called lig h t wood or soft wood 
coming from  the Baltic. P itch pine is not 
technically a hard wood, and there appears to me 
to be no ground fo r making any marked distinc
tion between one kind of pine and another kind 
of pine. The difference in  weight between the 
two is not great, and, although the planks may be 
sometimes of a larger size when coming from the 
G u lf of Mexico than when coming from the 
Baltic, I  do not th ink  there is such distinction 
between the two as to make i t  like ly that people 
connected w ith the trade would make any great 
difficulty about the obligation to stow conveniently 
and suitably a merchant’s cra ft as distinguished 
from c ra ft” to be used in  dock. The history of 
this trade goes back to, at any rate, the year 1875, 
according to the evidence tha t I  have had before 
we. F irs t o f all, as to contracts, a P ix Pinus 
charter came into existence in  1898, and shortly 
after tha t came into general use. A  revised P ix 
Pinus charter came into existence in  1906, and also 
shortly after there came into use, in  each case, an 
appropriate b ill of lading accompanying it. The 
point fo r the purpose of th is case of the 1898 
charter was tha t i t  struck out from  the obligations 
of the charterers any custom of London, when the 
port of discharge happened to be in  London, with 
reference to the mode of discharging. The point 
of the charter of 1906 is the express provision 
that in  the case of delivery in the port of London 
the discharge shall be as customary in  accordance 
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w ith  the custom of the port. The charter- 
party in  th is case was the P ix Pinus charter of 
1906

The pla intiffs contend that, although there is a 
custom which they are prepared to abide by, i t  
goes no fu rther than the placing of the timber by 
the ship’s stevedores’ men into barges sent w ith 
a navigating lighterman by the merchant and 
the placing of the lumber in  tha t barge is what 
they call stowing as distinguished from stowing 
and trim m ing, placing, that is to say, w ith 
a certain amount of regularity, and a certain 
amount of care, but not such as either to f i l l  the 
barge economically or to make i t  conveniently 
stowed fo r the purpose of different destinations 
to which i t  is going to be sent. The defendants 
say tha t the obligation in  such a case is to stow i t  
so tha t the barge may carry a load up to its  fu l l  
capacity, and may have tha t load so trimmed and 
disposed of tha t the navigation w ill be le ft free, 
tha t the lighterman w ill have room to row i f  
necessary, have access to his pumps, and have his 
head sheets and, I  suppose, his stern sheets le ft 
clear ; and also, i f  the barge can carry it,  that 
there shall be a deck load, that is to say, there 
being no deck, a load above the gunwales laid 
upon binders to a height which the cra ft w ill be 
able to carry.

I  th ink  the question of wbat was the state of 
the trade and what was the custom existing 
in  1897 is of very great impoitance in the 
present case, because i t  is not the contention 
of the defendants that the custom has grown up 
since 1906, but that i t  existed before 1898, and 
tha t the reason why you find a different practice 
between 1898 and 1906 is tha t the current charter 
in  use had excluded the application of the custom 
in the case of pitch pine sawn goods. The case 
fo r the p laintiffs is tha t there was a custom before 
1898, but that i t  did not extend to this last opera
tion which the plaintiffs call trim m ing, and also, 
as I  understand, i t  did not extend to pitch pine, 
because the pla intiffs ’ witnesses say there was so 
lit t le  pitch pine sawn lumber coming into the 
port tha t there was no occasion to apply it. The 
result, therefore, is tha t the question of what the 
custom was prior to 1898 becomes highly material 
because each side claims that the custom which 
exists now is the same as tha t existing then, and 
also the question whether i t  applied to pitch pine 
sawn goods or not in  1898 is, though not to the 
same extent, also material. There have been 
called on the part of the plaintiffs a number of 
witnesses, several stevedores, and two representa
tives of firms of shipbrokers and shipowners and 
charterers of ships. There have been called on the 
part of the defendants a greater number of 
witnesses, most, i f  not a ll of them, either the 
principals in  or prominent employes in  firms of 
timber importers in  the port of London, and in 
addition a gentleman now in the employment of 
the London P ort Authority, and fo r very many 
years in the employment of the Surrey Com
mercial Dock Company in a capacity which 
brought him into immediate contact w ith  this 
question. I  do not th ink i t  is necessary fo r meto go 
through the evidence of these gentlemen. I t  is 
obvious tha t a ll of them may be said to have a 
certain degree of self-interest, because each repre
sents the side which his trade attaches him to, 
but I  have no reason to th ink  tha t any of them 
have endeavoured to give me anything but the

3 0
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experience tha t the ir knowledge of the business 
has given them. I  th ink  tha t the importance 
which I  should attach to the witness from the 
shipowners, Messrs. Runciman and Co. s repre
sentatives and Messrs. H arris and Dixon s repre
sentatives, is very considerably diminished by 
reason of the fact tha t I  th ink  the ir conclusion 
is largely based upon the fact tha t the ship does 
not eo nom ine  pay fo r th is stowing, or stowing 
and trim m ing, at all, and that looking back upon 
their records they find tha t the shippers nevei 
have paid the stevedores fo r stowing. That seems 
to be the fact. The shipowner always has paid a 
rate to his stevedore fo r discharging the vessel, 
and there is no fu rther charge made to him by 
the stevedore fo r also stowing the barge, i  to™ 
that these witnesses fo r the shipowners argue that 
there is no evidence in  their books to show a 
custom by which the shipowner stows in the way 
now contended fo r because they never found i t  
paid for, and i f  i t  is done, though i t  is no business 
of theirs to inquire who pays fo r it ,  they presume 
tha t i t  is paid fo r by the merchants, because i t  is 
done fo r the merchants except in  the case of dis
charging into dock barges, where the stevedores 
themselves say they do it, and are not paid at all, 
but they consider tha t i t  is worth their while to 
do i t  fo r nothing because at times their work is 
facilitated by getting dock barges. I  do not 
th ink, therefore, the shipowner witnesses have 
quite brought themselves to face the real ques
tion, which is not what the shipowner pays fo r 
and finds entered in his books as stowage, but 
what the stevedore does under the obligations to 
the shipowner. I t  really comes to a large extent 
to be a question of what is included in the term 
“  discharging,”  and i t  is agreed tha t custom would 
in  tha t term include some stowage in  the barge, 
and the shipowner who has his vessel discharged 
by the stevedore has, of course, by means of the 
stevedore to do some work in the barge. On the 
other hand, the evidence fo r the receivers, the 
defendants, is of people whose memory goes back 
very markedly fu rther than the memory and expe
rience of the pla intiffs ’ witnesses, people who have 
been in  a prominent position in  the trade before 
1898 as well as now, and who have both perfect 
mean8 of knowledge and, I  th ink, ample means of 
recollection as to what the custom was and to what 
goods i t  applied before the charter-party of lo98. 
I  have weighed the two bodies of evidence against 
one another, and, w ithout undertaking the in 
vidious task of comparing one witness with 
another by name, 1 have come to the conclusion 
that, as fa r as theevidence before me is concerned, 
I  ought to accept, and I  do accept, the defendants 
evidence w ith regard to the custom. Then, theie 
are one or two considerations tha t are advanced 
to qualify the value of the weight of evidence 
of which I  have spoken merely aŝ  balanced 
against the weight of the pla intiffs evidence. 
F irs t of all, a point has been made w ith regard 
to a payment of 7s. 6d. per barge, irrespective 
of the size of the barge, which has been paid fo r a 
generation by the merchant, although sometimes 
the stevedore sends in  the account to the mer
chant’s lighterman and gets the money from him ; 
but sometimes, as in  the case of the present 
defendants, he collects i t  from a merchant direct. 
In  every case, no doubt, i t  is a charge which must 
ultim ately fa ll upon the merchant and be a 
merchant’s charge, and i t  is said that, although

7s. 6d. per barge is a small sum, merchants do 
not pay a sum like tha t fo r nothing, and tha t the 
only explanation of i t  must be that i t  is a sort of 
recognition of an obligation, something like a qu it 
rent, I  suppose—a recognition of the fact tha t 
there is work done by the stevedore to the barge 
fo r them and on the ir behalf fo r which the 
stevedore is not remunerated elsewhere, and hence 
i t  is a payment which may become quite a sub
stantia l one and be an adequate recompense fo r 
the cost of stowing, which everybody agrees 7s. 6d. 
in  the case of a large modern barge could not 
possibly be. As to this, however, I  have had the 
history of this charge given, and given by a 
witness of each side, who concurred in  the result 
of the ir evidence. Both of them had abundant 
means of knowing from different points of view 
how and when i t  orig inate!. Between 1875 and 
1886, Mr. Bernardos, now a stevedore but then a 
labourer in  the docks, was engaged in  doing the 
stowing of this k ind  of timber. He speaks of 
stowing lig h t wood in  barges delivered alongside, 
and his account of i t  is that, in  order to induce 
the workmen w ith whom he was working to be 
careful in  doing the work tha t they were paid to 
do by the ir employers as stevedores, the mer
chant’s representatives who went down to the 
docks gave them a few shillings per barge. Then 
be says tha t the men quarrelled about the 2s. or 
3s., evidence which I  accept, and tha t the 
employers did not see why the men should have 
the money, so the lighterman paid the stevedore 
5s. a barge, which has since grown to  7s. 6d. 
The defendant Mr. Howard, then a young man in 
the business, in  the course of his duties at that 
time had to go down to the docks and watch the 
discharge of timber. He says tha t orig inally the 
ship put the goods in to craft, stowed and trimmed 
them, and no payment by the merchant was 
thought of. About 1880, a merchant’s man 
going down to the docks was pestered by the 
men fo r drinks, and as they had the power to 
make i t  awkward i f  the barges were not nicely 
trim med i t  was done. One or two other w it
nesses on the defendants’ side gave corroborative 
evidence. I  th ink  tha t tha t explanation shows 
at any rate th is—tha t tha t continued payment of 
7s. 6d. is not in  recognition of some obligation on 
the part of the merchant to pay a.s fo r a service 
rendered to him- M r. Bailhache, of course, points 
out tha t tha t orig in is in te llig ib le  i f  the payment 
continued to be made to the men, but that, as i t  is 
paid to the employer of the men, the stevedore, 
tha t historical orig in does not explain the matter. 
One of the stevedore witnesses, who had not 
however, gone into the business in  London before 
1900, so repudiates the idea tha t i t  is a g ratu ity 
that, as I  understand, he returns the money when 
i t  is treated as a gra tu ity  and only consents to 
accept i t  when i t  is treated as contractual payment 
fo r honest labour. S till, I  do not th ink  those 
difficulties can stand in  the way of the evidence 
tha t I  have had. I  do not know by what process 
i t  is tha t the covetous employers have diverted to 
themselves what in  1875 went fo r the refreshment 
of the workmen, but the fact is there, and both 
parties appear to agree in  the account tha t they 
give of it. As the best use tha t is made of i t  by 
the p la intiffs is as proof of a constant recogni
tion at a ll times by the merchant tha t the custom 
does go so fa r as they say i t  goes, I  th ink  that 
the proof in  tha t respect fails.
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Another part of the pla intiffs ’ case, and I  th ink 
the strongest part of it, consists in  the examina
tion  of judgments or the summings-up tha t have 
been delivered in  the fa irly  numerous cases in 
which the question of th is custom has been 
before the courts. There were two cases prior 
to 1897, one of which was before Huddleston,
B. in  1890—Fenw ick  v. H o w a rd  and  Co. (Tim es, 
June 23, 1890) ; another before Mathew, J. in  
1896—Dundee D ock L in e  Com pany v. H ow ard , 
the judgment in  which case is cited in  2 Com. 
Cas. 73; and then there is the case of Aktiese lkab  
Helios v. E ckm an and  Co. (8 Asp. Mar. Law Cas. 
244 ; 76 L . T. Rep. 537; (1897) 2 Q. B. 83). The 
significance of those cases, I  th ink, is th is : I t  is 
not contended tha t they are binding upon me as 
authority, and, of course, I  must arrive at my 
conclusion to-day, whatever the value of i t  may 
be hereafter, according to the whole of the 
evidence tha t is before me. B u t i t  is said, and said 
w ith great justice, tha t i f  the trade, which to a 
certain extent by the same witnesses as have been 
called to-day was endeavouring to prove this 
custom in  1897 in  the H elios  case (sup.), which 
custom is said to be the same custom as tha t which 
exists to-day, either they did not venture to put 
the ir custom as high as they are pu tting  i t  now, 
or, having ventured so far, were disbelieved by the 
judge who heard them, then I  ought to hesitate 
long before accepting evidence to-day which would 
ead them fu ith e r to a more advantageous result 
than the point they had reached in  1897. B u t 
after attending to Mr. Bailhache’s argument on 
these cases I  have come to the conclusion that 
there is nothing in  them tha t ought to lead me to 
say tha t I  doubt the evidence which has been 
given before me in  the course of the present 
tria l.

I t  was not necessary fo r the success 
of the merchants in  any of the firs t three 
cases tha t they should go in to the question 
of the complete stowage of the merchant’s 
craft in  any d e ta il; not only that, but tha t 
on the form  of the charter-party in  the H elios  
case (sup.) a complete establishment of the 
custom on tha t point would have favouied the 
argument which was advanced by the p la intiffs 
tha t the custom as proved was in  conflict w ith 
the charter-party in  its terms, and i t  may well be 
that in  the course of giving the evidence the 
perspective of the different parts of the custom 
was more or less adjusted to the point of view at 
which i t  was desired the court should arrive. A t 
any rate, the judge who heard the witnesses, 
Collins, J., merely says, with regard to th is part 
of the custom, tha t “  Whether the obligation 
extends to the duty of trim m ing or whether that 
is an extra nicety to be done at the merchant’s 
expense i f  he wishes to have i t  done, I  do 
not th ink  i t  is necessary fo r me to decide in 
this case,”  and he did not decide it. A lthough 
there are expressions used in  the judgment of 
Smith, L  J. in  the Court of Appeal in  that case 
which are relied upon as showing tha t he 
scrutinised the evidence and disbelieved i t  because 
he says, “  I  th ink  tha t they failed to prove a 
custom tha t the shipowner should stow the timber 
in the lighters and the learned judge refused to 
find such a custom,”  to my mind i t  is only an 
expression of the fact tha t as the learned judge 
ead not found tha t part of the custom the Lord 
Justice treated i t  as not found also. I  do not

myself th ink  tha t he purported to find a result 
which involved disbelieving the witnesses whom 
Collins J. had seen and had not said tha t he dis
believed, and I  th ink he was only expressing 
sufficiently accurately fo r the purpose of that 
case the extent to which the learned judge had 
lim ited his finding as to the custom. But even 
i f  i t  were otherwise, I  do not th ink  tha t the view 
tha t he may have formed on notes of the evidence, 
the extent and fulness of which I  cannot judge, 
ought to induce me to doubt the evidence of 
witnesses whom I  have seen and whose evidence 
I  accept. There was a subsequent case before 
the Common Serjeant in  1902 of De W o lf v. 
C h u rc h il l &  Senirn  (unreported) where the 
Common Serjeant summed up to the ju ry , putting 
before them for the ir consideration a custom, 
but more extensive than tha t found by Collins, J. 
in  the H elios  case (sup.). I  th ink  the same con
sideration applies to the summing-up of the 
Common Serjeant as to the judgment in  the 
H elios  case (s u p .\ tha t is to say, that, the case did 
not render i t  necessary to find or consider the fu ll 
extent of the custom, and therefore attention was 
directed, not unnaturally, to tha t which was 
immediately material, w ithout investigating the 
other portion of the custom, which was not 
necessary fo r the determination of the immediate 
issue. Therefore, I  have come to the conclusion 
that the cases between 1890 and 1902 are not iu 
conflict w ith the evidence given by the defendants 
now, and that the view taken of the evidence by 
the courts before which i t  came ought not to 
weigh against my acceptance of the evidence of 
the defendants in  this tr ia l. There have been 
other cases in  which the custom, in  the sense in  
which i t  is now under discussion, has been 
presented to the C ity of London Court to a 
certain extent on evidence the same as tha t 
called before m e; but I  th ink as to this part 
of i t  I  m utt go entirely on what I  have heard 
and not on conclusions of the learned 
County Court judge, because those conclusions 
are not used fo r the purpose of dim inishing the 
weight of the evidence which I  accept, but fo r 
the purpose of commending i t  to my acceptance. 
I  th ink  I  must accept i t  on its merits, though I  
m ight discredit i t  on the view taken by other 
courts at an earlier date.

The result, therefore, is that I  find that the 
custom is proved, and when I  say proved, I  
th ink  i t  is proved in  the terms set out in  par. 3 
of the points of defence, w ith the qualification 
made by one of the witnesses, that the cra ft 
in  question is open craft, because obviously the 
stowage of deck cra ft and sailing deck cra ft 
would be very much more complicated. I t  
appears to me tha t the weight of the logs and 
the difficulty of handling them w ith what are 
called pickeys and things of tha t kind has been 
considerably exaggerated, and tha t there is so 
lit t le  substantial difference between the stowage 
of the deck craft, which is in  a very large number 
of cases identical in  point of build w ith the river 
craft, and the stowing of the regular merchant’s 
craft, as not to be enough to make i t  unreasonable 
to accept the evidence of the witnesses about 
custom on tha t ground.

I t  is then said tha t the custom is not reason
able and is not clear, and tha t therefore i t  is 
bad. I t  appears to me to be an eminently 
reasonable custom. I  can see no business sense
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in  a custom which requires the merchant s. craft 
to go away so stowed tha t i t  w ill not carry on 
that journey a fu ll burden. I f  the alternative is, 
as I  suppose i t  is, tha t the merchant should have 
his own gang of men on the ligh ter perform
ing at his own expense what Collins, J. called 
the extra nicety of trim m ing, I  can only say, 
on my view of the facts, nothing would be so 
conducive to difficulties and disputes as the 
employment of two gangs of men under two 
different masters and responsible to two different 
paities upon the same barge taking delivery 
of lengths of timber, some of which are 25ft. 
long, and which require tha t no one shall get 
in  the ir way, and when being handled tha t 
they should be handled as rapidly as possible.
I t  is said also tha t the custom is bad because i t  
is not certain. I  th ink  i t  is perfectly clear, and 
that i t  is really a fallacy to call i t  uncertain. 
W hat is really meant by th is objection is tha t i t  
does not apply in the same way to different 
adventures on which different barges are going, 
but jus t as the custom is not uncertain because 
one barge differs from another in  size, although 
the amount of timber to be stowed in  each barge 
is uncertain t i l l  you see the barge, so i t  is not 
uncertain by reason of the fact tha t one barge is 
going up the Regent’s Canal under low bridges, 
and another is going up to Brentford, or above 
locks, and another barge may be going down the 
stream to some wharf. As soon as you know 
what the barge is and where i t  is going to, and 
what the custom requires to be done, i t  is certain 
at once. I  can see no element of uncertainty so 
as to make the custom bad. I  th ink , therefore, 
tha t the custom as pleaded in par. 3 is not 
only established, bu t must be upheld in  law, 
and must be found in  the terms of tha t para
graph. There is no counter-claim asking fo r a 
declaration; therefore, I  need not make one.

Now comes the other point in  th is case. This 
dispute has been hanging over fo r a couple of 
years. I t  is obvious tha t there is one class of 
I ersons who have suffered by the change made in 
1906. Behind the back of the stevedore the 
charter was altered, and the stevedore thereupon 
found tha t i f  the custom was to come in  again he 
would lose the Is. 6d. a standard that he had been 
getting. I t  is easy to say tha t he must raise his 
r ates to the shipowner, but as a business operation 
i t  is not so simple to raise your rates to the ship
owner to an extent which w ill correspond to the 
Is. 6d. which had been got separately from  the 
merchant when the custom was excluded. 
Accordingly th is dispute has been sometimes 
advanced in the shape of claims by the stevedore 
on the merchant, and sometimes by claims by 
the shipowner on the merchant, and when this 
case came on there were actually pending cases 
in  which the receiver of the cargo was suing the 
owner for damages fo r pu tting  the timber pell- 
mell in to the barges, as I  understand is shown by 
photograph B. In  these circumstances the 
p la intiffs wrote the letter of the 18th Ju ly to the 
defendants, and, as they got a reply both from the 
present defendants and the solicitors of the other 
consignees by tha t vessel, I  presume they wrote 
to  a l l  th e  co n s ig n e es , a n d  t h a t  th e  a t t i t u d e  
ta k e n  u p  b y  th e  co n s ig n ees  w as  ta k e n  u p  in  
c o n c e r t  a n d  u n d e r  a d v ic e . T h e  p ro p o s a l m ad e  
b y  th e  p la in t i f f s  w as  to  a v o id  t r o u b le  a n d  f r ic t io n  ; 
the s h ip o w n e rs , w h ile  p u t t in g  fo r w a r d  th e ir  v ie w

of the custom and contending tha t there was to  
lia b ility  to do so, proposed to do the work in  the 
way claimed by the receivers under protest and 
w ithout prejudice, claiming and notify ing  a claim 
fo r a r ig h t to a refund. Now the pla intiffs received 
an answer on the 18th Ju ly  from the defendants, 
and from the solicitors to the other consignees on 
the 20th July. The p la in tiffs ’ case is not that 
there was any express promise to refund this 
money which they were expending. They contend 
tha t there is an implied promise. Now, apart 
from  the letters, as the stowing of a barge so that 
i t  may conveniently go up the Regent s Canal 
rather than to the other side of the dock or 
along to a wharf is a th ing manifestly fo r the 
advantage of the merchant, one would in fer from 
the fact alone tha t i t  was done by the stevedore, 
and tha t the merchant knew i t  and took advantage 
of it, tha t the merchant im pliedly promised to pay 
a q u a n tu m  m e ru it to the stevedore ; but as soon 
as yon introduce the question of custom and 
establish the custom tha t i t  shall be done by the 
shipowner, then i f  the stevedore does i t  the 

inference of fact is tha t he is doing i t  on the 
credit of the shipowner and not the merchant, 
seeing tha t he does i t  w ith knowledge of the 
custom, and thus consequently no promise 
can be implied in  the present case tha t the 
merchant w ill pay, although he w ill benefit by the 
work being done, merely because he knew ot the 
work being done. The p la in tiffs  attempt to 
allege an implied promise in  the case, but tha t 
appears to me to be a letter w ritten by the defen
dants negativing in  terms any promise at all, and 
therefore negativing any implication of promise 
at all. I  do not know why the course was taken 
of declining to fa ll in  w ith the shipowners’ 
proposal. 1 th ink  i t  was a cantankerous course 
to take. I  th ink  the course which the ship
owners took was in  accordance w ith  a desire to 
get the business through w ithout trouble and 
fric tion , and subm itting to the court a question 
which was already in  litiga tion  in  one form ; bat 
that does not affect the legal rig h t of the defen
dants to take the course which they did, although 
i t  does not constitute a ground fo r saying that 
had they succeeded on tha t ground alone they 
would have succeeded w ithout costs, as the legal 
rig h t of what they did was to negative the possi
b ility  of any implied promise arising. Therefore 
I  th ink  on this part of the case the p la intiffs fa il 
to show an implied promise. I t  is not necessary 
to say tha t the other ways in  which the plaintiffs 
pu t the case in  the ir particulars fa i l ; they put i t  
tha t there was a custom of the consignees to have 
done and pay fo r th is work. No such custom 
has been proved. The payment made by the con
signees from  1898 to 1906 fo r this class of work 
was because by the charter-party tha t custom was 
excluded on both sides, and no new custom grew 
up in  the interval. Therefore the result is that 
there is judgment fo r the defendants w ith costs.

Solicitors fo r the p laintiffs, H o lm an, B ird w o o d , 
and Co,

Solicitors fo r the defendants, T rin d e r, C a tro n , 
and Co.
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M onday, Feb. 7, 1910.
(Before H a m i l t o n , J.)

W h i n n e y  v . M o s s  S t e a m s h i p  C o m p a n y  
L i m i t e d , (a )

B i l l  o f la d in g — L ie n — U nsatisfied f re ig h t  due by 
l im ite d  company —  S h ipm en t by receivet  and  
m anager— B ig h t o f shipowners to exercise lie n  
as aga ins t receiver and m anager.

A  lim ite d  company had  f o r  a num ber o f  years 
' sh ipped ale to th e ir  agents a t M a lta  by the 

defendants ’ lin e , under a b i l l  o f la d in g  w h ich  
conta ined a clause g iv in g  the shipowners a  lie n  
f o r  f r e ig h t  due thereon, and also fo r  any p re 
v ious ly  unsa tis fied  f re ig h t  due f ro m  shippers  
or consignees. The p la in t if f ,  who had been 
appoin ted  receiver and m anager o f  the com pany, 
gave the defendants in s tru c tio n s  to sh ip  a fu r th e r  
q u a n tity  o f ale to M a lta  as fo llow s : Please 
de live r ale as below to yours respectfu lly , In d ,  
Coope, and Go. L im ite d . B y  A r th u r  F . W hinney, 
Beceiver and  M anager, C. C. C.’ The address 
given f o r  the de live ry  o f  the ale was “  In d ,  
Coope, and  Co. L im ite d , care o f  T u rn b u ll,  ju n . ,  
and Som erville , S tra d a  Beale, Va le tta , M a lta .  
The defendants, in  rep ly , no tifie d  the p la in t i f f  o f  
the am ount o f  fre ig h t, and  enclosed a b i l l  o f  
la d in g  in  the same fo rm a s  th a t used o n p re v io u s  
shipm ents by In d ,  Coope, and Co. L im ite d . On 
a r r iv a l  o f  the ale a t M a lta , the defendants  
cla im ed to exercise a lie n  on the p a r t ic u la r  
sh ipm en t in  respect o f  p re v io u s ly  unsa tis fied  
f re ig h t.

H e ld , th a t they were en title d  to do so.

C o m m e r c i a l  C o u r t .
Action tried by Hamilton, J ., s itting  w ithout a 

ju ry.
The p la in tiff, who was receiver and manager of 

the firm of Ind, Coope, and Co. Lim ited, claimed 
the sum of 17H. 19s. 10d. as money had and 
received by the defendants to the use of the 
p la in tiff.

The p la in tiff was appointed receiver and 
manager on the 5th Jan. 1909, and on the lo th  
Jan. 1909 he sent the following le tter to Messrs. 
James Moss and Co., the managers of the defen- 
dant company :

The Brewery, B u rtrn -o n -T re n t, Jan. 13, 1903.—  
Please de live r ale as below, charging to  jo u rs  respect
fu lly , In d , Coope, and Co. L im ite d . By A rth u r i*. 
W hinney, Receiver and Manager, C. C. C. In d , Coope, 
and Co. L im ite d , oare o f T u rn b u l1, jnn ., and Somer
v ille , S trada Reale, V a le tta , M alta.

In  their reply the defendants said :
Please check the  enclosed b i l l  o f lad ing , and, i f  found 

incorrect, please re tu rn  to  ns im m ediate ly, as otherw ise 
we can take no respons ib ility .

The b ill of lading accompanying the letter 
contained the following clause :

3. T h a t the  shipowner, h is  managers, servants, and 
agents sha ll have a lien  and r ig h t o f sale .by public  
auction over the goods shipped hereunder, no t on ly  fo r 
the fre ig h t and charges due thereon, w hether payable in  
advance or no t, b u t also fo r a ll amounts in  anywise to  
become payable to  them  under the provisions ot tb is  b i l l  
o f lad ing , a lthough the same may no t then be ascer
tained. A nd  also in  respect of any previously unsatis
fied fre igh t, in land or fo rw ard ing  charges, primage, 
porterage, fines, oostp, and other charges or amounts due
(a) Reported by L eonard C. Thomas, Esq., Barrister-at Law.

either from  shippers o r consignees to  the shipowner, or 
to  the owners of any steamers o f the  Moss L ine , or t>  
th e ir  L ive rpoo l agents, and also fo r the costs and 
expenses ( i f  any) o f exercising any such lien, and to  
deduct from  the  prooeeds o f any sale the coBts of and 
inc iden ta l thereto , o r to  the exercise o f any such lie n  as 
aforesaid.

The ale was duly shipped under tha t b ill of 
lading, and, as the defendants had a claim against 
Messrs. Ind, Coope, and Co. amounting to 
171Z. 19s. 10J. fo r unpaid fre igh t in  respect ot 
former shipments, they claimed to exercise a lien 
fo r i t  upon the particular shipment, and refused 
to deliver the ale unless the amount due was paid.

The p la in tiff paid the amount under protest, 
and now claimed to recover i t  back.

D a rb y  (Lech w ith him) appeared fo r the 
p la in tiff.

D u n lo p  appeared fo r the defendants.
H a m i l t o n , J.—On the 2nd Feb. 1909 Mr. 

A rth u r F. Whinney, the p la in tiff, in order to 
obtain the release of a quantity of beer at Malta, 
upon which the defendants, the carriers of it, were 
claiming the righ t to exercise a lien which he 
disputed, paid to them a sum of 1711.19s. lOd. upon 
the terms tha t they should undertake to refund i t  it  
i t  was subsequently found tha t his contention was 
correct, and tha t the shipowners’ (the defendants) 
contention was incorrect—namely, tha t they had 
no rig h t to exercise the lien as against Mr. 
Whinney. I t  is fo r the return of that money 
tha t this action is brought. The question, and 
the only question, raised is as to whether or not 
the defendants, the steamship company, were 
entitled to exercise a lien fo r this sum as against 
Mr. Whinney, and both parties agree tha t the 
question turns upon ascertaining what is really 
the contract between the p la in tiff and the defen
dants. For many years the Moss Steamship 
Company have carried by their line beer consigned 
by Messrs. Ind, Coope, and Co., of Burton, to 
Messrs. Turnbu ll and Somerville, at Malta, who 
were the ir selling agents there. The practice 
had been to advise Messis. James Moss and 
Co., the managers of the Moss Steamship 
Company’s line, tha t beer was being sent 
fo rw ard ; then James Moss and Co., having 
shipped the beer, sent a b ill o f lading to Burton 
and another b ill of lading to Messrs. Turnbull at 
Malta. O rig inally the terms had been monthly 
accounts fo r the fre ight, no lien being exercised 
upon t i l»  goods. As Messrs. Ind, Coope, and Co. 
approached the position in  which they were found 
at the beginning of 1909, they required longer 
credit, and began to pay their fre igh t accounts 
by three months’ bills. Eventually they did not 
even pay the three months’ bills, and the result 
was that prior to the shipment in  question, that 
was the shipment by the Bamses in  1909, 
17 U. 19s. 10d., the amount in  question, was 
overdue by Messrs. Ind, Coope, and Co. for 
freights carried fo r them by the Moss Steamship 
line Now under these circumstances, orders 
having come forward fo r beer from Malta on the 
13th Jan. 1909, the deputy of M r. Whinney, the 
p la in tiff, gave Messrs. James Moss and Co., of 
Liverpool, instructions in  these terms: “ Please 
d e liv e r  a le  as b e lo w , c h a rg in g  to  y o u rs  re s p e c t
f u l ly ,  In d ,  C oop e, a n d  O o. L im i te d .  B y  A r t h u r  
F .  W h in n e y ,  B e c e iv e r  a n d  M a n a g e r , C . C . C  
T h o s e  a re , I  suppose, th e  in i t io 's  o f  th e  g e n tle -
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man who actually signed fo r M r. Whinney. Then 
the particulars below fo r delivery of the ale give 
marks and numbers, and say : “  Ind, Ooope, and 
Co. Lim ited, care of Turnbull and Somerville, 
Strada Reals, Yaletta, Malta. Certificate 
attached. Please account to us fo r drawback.”
I  th ink i t  is clear tha t tha t was an instruction to 
ship, to prepare a b ill of lading, to insert in  that 
b ill of lading as consignees the name Ind, Coope, 
and Co.Limited, and I  th ink  “ care of Turnbu ll and 
Somerville”  was an address, and an address only, 
and did not make them consignees to be named 
in the b ill of lad ing ; nor could Ind, Coope, and 
Co. Lim ited, in  tha t connection be read as merely a 
discription of the principal fo r whom Turnbull and 
Somerville were to be the consignees. In  no 
respect did this transaction differ from the 
transactions prior to the 5ih Jan. 1909, except the 
appearance of Mr. A rth u r Whinney’s name and 
description. On the 16th Jan. Messrs. James 
Moss and Co. replied, addressing Messrs. Ind, 
Coope, and Co.: “  We beg to inclose herein 
shipping documents fo r your goods forwarded 
according to your instructions per Ramses 
fo r Malta. We place to your debit the amount 
of our expenses thereon as per statement at foot. ’ 
The b ill of lading forwarded to Buiton, and also 
to Malta, is in  a form that had been in use by the 
Moss Steamship Company, and had be n applied 
to the transactions w ith Messrs. Ind, Ooope, and 
Co. L im ited fo r a period of, 1 th ink, nearly ten 
years. I t  does not name the shipper. I t  begins : 
“ Received from James Moss and Co , o f L iver
pool, as agents, fo r shipment on the Ramses to be 
delivered in the like order and condition at Malta 
as per instructions of the 15th Jan. to Messrs. 
Ind, Coope, and Co., care of Messrs. Turnbull and 
Somerville.”  That form  of b ill of lading was 
probably not read by anybody. The le tter of the 
16th Jan. which encloses it, bore the statement: 
“  One b ill of lading sent to consignee. Please 
check the enclosed b ill of lading, and i f  found 
incorrect return to us immediately, as otherwise 
we can take no responsibility.”  That is a warning 
and request tha t the b ill of lading should be 
checked. I  am satisfied tha t tha t has no reference 
whatever to the terms of the b ill of lading, and i t  
only meant matters to be billed in pursuance to 
the instructions of the 13th Jan. but that included 
the description and address of the consignee, and 
I  assume to tha t extent the b ill of lading was duly 
checked, and certainly no exception was taken to it.

Now as a matter of fact Mr. Whiapey had 
on the 5th Jan., under an order confirmed on the 
15th Jan., been appointed receiver and manager 
of the undertaking of Ind, Coope, and Co. on 
behalf of the p la in tiff and a ll other holders 
of firs t debenture stock, on whose behalf the 
action of F is h e ry .  In d ,  Coope, and  Co. L im ite d  
and others had been commenced. I t  was in  his 
capacity as managing and carrying on the busi
ness of Ind, Coopt, and Co. under the order that 
Mr. Whinney, or his representative, caused this 
beer to be shipped to Malta. I  find tha t attention 
was drawn to the terms of the b ill of lading, and 
I  have no doubt, as a matter of fact, that Mr. 
W hinney’s personal attention was fo r the firs t 
time drawn to the terms of the b ill of lading 
somewhat accidentally—namely, on the 25th Jan. 
—when Mr. Whinney, having received an account 
from the debts of the sums then claimed against 
Ind, Coope, and Co., had drawn attention to the

date of his appointment, had admitted his 
responsibility fo r the charges on this particular 
shipment per Ramses, and had disputed lia b ility  
fo r the prior outstanding debts of Ind, Coope, and 
Co., referring Messrs. Moss in tha t respect to 
the ir rights of proof as ordinary unsecured 
creditors. I t  is in answer to tha t tha t on the 25th 
Jan. his attention was drawn to a clause which 
was in  the b ill of lading. That clause is the 
th ird  of, I  w ill not say the small, but the smallest 
p rin t clauses of this document, and i t  provides in 
terms tha t the shipowner “  shall have a lien over 
the goods shipped hereunder not only fo r the 
fre igh t and chai ges due thereon, but also fo r all 
amounts in  anywise to become payable to them 
under the provisions of this b ill of lading, 
although the same may not then be ascer
tained. And also in  respect of any previously 
unsatisfied fre ight, inland or forwarding chargee, 
primage, porterage, fines, costs, and other 
charges or amounts due either from the 
shippers or consignees to the shipowner or to 
the owners of any steamers of the Moss Line.”  
Now i t  is clear as a matter of fact tha t the 
sum in  dispute in  this action, 171i. 19s. 10J., is 
in  respect of previously unsatisfied fre igh t and 
shipping charges due from Messrs. Ind, Coope, 
and Co. claiming to exercise the lien referred to 
in  the b ill of lading, the Moss Steamship Company 
purported to be entitled to refuse the delivery 
of any of th is beer unless the whole amount of 
their account was paid. Mr. W hinney’s case was 
then, and is now, “  I  was personally liable upon 
the contract of carriage I  desired to have on 
beer shipped by the Ramses, and fre igh t and 
charges on the Ramses shipment I  am w illing  to 
pay (and he did pay the charges), bu t I  am not 
liable, nor is i t  any part of my contract tha t I  
should be even indirectly liable, fo r what is 
wholly an outstanding debt of Ind, Coope, and 
Co., now in  difficulties.”  Both parties are there
fore agreed on the question of what is the 
contract.

Adm itted tha t i t  ¡3 a contract between the 
p la in tiff and the defendants, admitted tha t the 
p la in tiff is personally liable, on tha t contract, 
the contest is to what extent his lia b ility  goes. 
Now Mr. Darby says, and says w ith great tru th , 
tha t the b ill of lading is not the contract, but 
only evidence of the contract. W hat the contract 
itse lf is is to be ascertained, not merely by 
looking at the b ill o f lading, bu t at the previous 
and surrounding circumstances. I t  appears to 
me, however, tha t the only inference I  can draw 
from the previous documents—namely, the 
instructions to ship and the acceptance of those 
instructions, is, firs t of all, tha t “  Ind, Ooope, and 
Oo. to the care of Turnbull and Somerville ”  
should be entered in  the b ill of lading as 
the consignees, and i t  was therefore part of 
the contract tha t they should be the con
signees; and, secondly, tha t I  must infer 
that the course of business which had been 
pursued fo r so loDg, and which necessarily 
involved shipment on the terms of the usual b ill 
of lading of the Moss Steamship Company, was 
to be followed in  th is case, and that the b ill of 
lading was to be the regular Moss Steamship 
Line b ill of lading. I  th ink, therefore, that as a 
matter of fact M r. W hinney had this beer 
forwarded upon the terms that i t  should be 
consigned to Ind, Ooope, and Oo. I  th ink, having
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regard to the terms o£ the letter of the 13bh Jan.
“  charging to yours respectfully, Ind, Ooope, and 
Co.,”  tha t Ind, Coope, and Co. were the shippers, 
the principals fo r whom Messrs. James Moss and 
Co. as agents received the goods and put them on 
board, and that, therefore, the b ill of lading is 
according to its terms to be treated as a contract 
w ith Mr. Whinney. The circumstance tha t Mr. 
W hinney as receiver and manager was in  this 
respect making himself personally liable upon 
the contract, and therefore would not be like ly 
to make himself personally liable to pay any out
standing debts of Ind, Coope, and C o , is one 
which has force, but i t  seems to me to be quite 
adequately rebutted by tbe surrounding circum
stances, because he gave instructions tha t the 
goods were to be shipped on the terms tha t the 
contract was to contain the usual clause of the 
b ill of lading so long in  use, and he gave instruc
tions fo r the shipment of the goods in  continua
tion of a course of business, and w ith no such 
indication tha t the terms of tha t business were 
to be lim ited in such a way as would lead to the 
inference tha t any different contract arose in  the 
case of this contract from  the contract tha t 
had arisen in  the case of p rio r shipments.
I  do not mean to say tha t “  charging yours 
respectfully, Ind, Coope, and Co. L im ited,  ̂ by 
A rth u r Whinney, Receiver and Manager, is 
enough to ju s tify  me in saying tha t I  must in fer 
a contract which excludes tha t part of clause 3 of 
the conditions of the b ill of lading which refers to 
the defendants’ previously unsatisfied freights due 
from Ind, Coope, and Co. as shippers or Ind, 
Coope, and Co. as consignees. .

Thereupon the second point is made which is 
one not so much upon the construction of the 
contract, but as to whether there is not a second 
ground fo r in ferring tha t the use of that clause 3 
is not to be treated as part of the contract of 
carriage. Mr. Darby says, again w ith great 
tru th , tha t i t  has often been urged, and he 
cites Crooks v. A lle n  (4 Asp. Mar. Law Cas. 
216; 41 L, T. Rep. 800; (1879) 5 Q. B. D iv. 38), 
tha t unusual clauses in  bills of lading are not 
necessarily to be treated as part of the con
tract merely because the document has been 
handed to the shipper, and has been received by 
him w ithout' objection. He suggests tha t tha t 
ought to be in  large prin t, or otherwise special 
attention ought to be drawn to this particular 
clause, and as tha t has certainly not been done 
either by the terms of the b ill of lading or, in 
my opinion, by the request to take the b ill of 
lading contained in  the le tter of the 16th Jan., he 
says I  ought not to treat the words in question in  
clause 3 as part of the contract. Now, i t  is quite 
true tha t the courts have often commented on the 
small type, and not only on the small type but on 
the colour of the p rin t and the obscure typography 
of im portant clauses in  bills of lading, but i t  
appears to me tha t unless these are relied upon 
as evidence of some deception, innocent or other
wise, on the part of the shipowner or his principals 
as proof of some illusion in  the mind of 
the shipper preventing him being ad rem  in  this re
gard w ith the shipowner, these are considerations 
more fo r an oculist than a legist, and tha t one 
cannot lay down as a matter of law tha t the type, 
the colour of the ink, or the forbearance to break 
up paragraphs into reasonable separate sentences 
can affect either the construction of the document

or the just inference as to what was the result of 
the acceptance of the document. I f  th is b ill of 
ladiug had been put before the shippers in  th is 
case fo r the firs t time, as I  gather was the case in  
Crooks v. A lle n  (swp.), or i f  a b ill of lading w ith 
a new and im po itan t clause coyly lu rk ing  in  the 
middle of th i i ty  or fo rty  sentences were pu t 
before an old customer of a line who had got 
accustomed to the old form, and had no notice 
of any change in the new one, there would then 
be material, and in the latter case strong material, 
fo r saying that un til there was «round fo r th ink 
ing tha t his m ind was aware of the change ot 
the term he could not be held to have assented to 
tha t term because he had allowed his goods to be 
carried under tha t b ill of lad ing; but here is a 
clause, although I  agree that i t  is astringent onp, 
which is not in  my experience an extraordinary 
one. I  am not able to refer to other bills of 
lading, but l a m  quite certain tha t I  bave seen 
clauses of th is kind before. I t  is, at any rate, a 
clause that has been in force in Ind, Coope, and 
Co.’s business fo r many years. The people at 
Burton who were attending to the practical pa it 
of the business were apparently cognisant of the 
whole business and had taken part in  i t  ; and I  
do not th ink, therefore, tha t there is any evidence 
here which ought to lead me to the conclusion 
tha t something old was being_ foisted on the 
shipper under the disguise of an i  mocentlooking 
or unnoticeable form of words in  small prin t. No 
doubt Mr. Whinney did not read the b ill 
of la d in g ; i t  is not proved tha t he did not, 
but l  th ink  I  should be shutting my eyes 
to the ordinary course of business i f  I  believed 
he had. I  do not believe tha t anybody read 
the b ill of lading, but I  believe the terms ot 
the b ill of lading must have been perfectly well 
known at some time or other to Ind, Ooope, and 
Co., and I  th ink  i t  highly probable tha t they 
were perfectly well aware that i f  they obtained 
extensions of credit in  respect of an account which 
was getting more and more in to arrear, not meiely 
on the strength of the ir bills of exchange, but 
also by reason of the fact tha t they were shipping 
goods by the line, the Moss Steamship Co. 
would not have any actual security fo r quite a 
considerable amount which they could exercise at 
any tim e i t  became necessary. I do not there
fore th ink  tha t there is anything in tbe circum- 
stances of th is evidence that would jus tify  me in 
saying tha t the contract of carriage, the instruc
tions fo r the shipment, or the receipt of the 
b ill of lading were on any terms other than 
those contained in this regular form of the 
Moss Steamship Line. The result is tha t the 
words in  respect of any previously unsatisfied 
fre ight, &c., due either from  the shippers or from 
the consignees to the shipowner were part of the 
contract w ith Mr. Whinney, tha t the defendants 
having got 1711.19s. 10d. of unsatisfied fre igh t due 
both from the shippers and from  the consignees 
of this b ill of lading, were entitled to exercise a lien 
on the goods fo r it ,  tha t consequently the money 
which was paid to them on the terms tha t i t  was 
to be accounted fo r i f  wrong is not repayable 
now, and therefore they are entitled to judgment 
in  this action w ith costs.

Solicitors fo r the plaintiffs, D a v id s o n  and
M o rr is . T , .

Solicitors fo r the defendants, B a w le , Jo h ns ton , 
and Co., fo r H i l l ,  D ick inson , and Co., Liverpool.
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Feb. 11, 14, 15, and  16, 1910.
(Before H a m il t o n , J.)

J a r d in e , M a th e s o n , a n d  Co . L im it e d  v . Cl y d e  
Sh ip p in g  C o m p a n y  L im it e d , (a) 

C h a rte r-p a rty — Cargo — C ontract to load “  not 
less than  6500 tons, bu t no t exceeding 7000 tons ”  
— M easure o f damages.

A  ch a rte r-p a rty  p ro v id e d  th a t a sh ip  should  
proceed to the p o rt o f  load ing  and  there load  “  a 
cargo o f beans, n o t less th a n  6500 tons, but not 
exceeding 7000 tons net in ta ke  w e igh t o f  beans in  
bags, as usua l, w h ich  the sa id  charte re rs b in d  
themselves to ship, n o t exceeding w h a t she can  
reasonably stow and  c a rry  over and above her 
cab in  bunkers, tackle, appare l, p rov is ions, and  
fu rn itu r e . ”  I t  also conta ined the fo llo w in g  
c lause : “  C harterers to have the op tion  o f  u n d e r
le tt in g  the whole o r p a r t  o f  the steamer.”

Held, th a t the w ords  “ no t less th a n  6500 to n s ”  
constitu ted  a w a r ra n ty  by the shipowners to the , 
charterers th a t the vessel could c a rry  th a t 
q u a n tity , and  th a t the words ‘ ‘ n o t exceeding 
7000 tons ”  was a te rm  b in d in g  the shipowners  
no t to ask f o r  more th a n  7000 tons, but e n t it l in g  
them  to receive th a t q u a n tity  i f  w ith in  the 
capacity o f  the vessel.

H e ld , also, tha t, hav ing  in  fa c t  sh ipped under 
duress and protest a la rg e r q u a n tity  o f  cargo 

th a n  th a t requ ired  by. the term s o f  the cha rte r- 
p a r ty ,  the charterers were e n tit le d  to have the 
excess q u a n tity  ca rrie d  f re ig h t  free.

Co m m e r c ia l  Co u r t .
Action tried by Hamilton, J., s itting  w ithout a 

ja ry .
The pla intiffs were the charterers of the steam

ship K is h  and the defendants were the owners. 
The action was brought to recover the amount of 
fre igh t paid on 360 tons of beans, which the 
pla intiffs alleged they were not liable to load 
under the charter-party, but which they bad been 
forced to load by the shipowners.

The charter-party dated the 18th May 1909 
(in te r  a l ia ) contained the following provisions :—

1. The said steamer sha ll .a fte r com pletion o f the 
present voyage or voyages fo r  owners’ benefit proceed to  
load a t D a lny , o r as near the reto  as she can safe ly get, 
a lways afloat, and there being t ig h t,  staunch, and strong, 
and in  every way fitte d  fo r the  voyage, load from  the 
agents o f the said charterers a t such custom ary berths 
as they may d irect, a cargo o f beans no t less than  6500 
tons, b u t no t exceeding 7000 tons net in take  w e igh t o f 
beans in  bags, as usual, w hich the  Baid charterers b ind  
themselves to  ship no t exceeding w ha t she can reason
ab ly  stow and carry  over and above her cabin bunkers, 
tackle , apparel, provisions, and fu rn itu re , and, being so 
loaded, sha ll proceed, &c.

6. Captain to  produce the  log book o f the voyage 
under and preceding th is  cha rte r-pa rty  i f  so required 
by the charterers’ agents, and to  clear h is steamer, and 
to  sign b ills  o f ladings as soon as the cargo is  on board, 
and to  sail w ith  a ll possible dispatch.

7. M aster to  sign b ills  o f lad ing  e ither fo r the whole 
o r fo r  po rtion  o f his cargo as required b y  the  charterers’ 
agents, a t any ra te  of fre ig h t required w ithou t prejudice 
to  th is  cha rte r-party , b u t no t under chartered rates, 
unless difference be pa id in  cash before signing.

8. Cargo to  be b rough t to  and taken from  alongside 
the  steamer a t the  expense and r is k  o f the fre ighte rs. 
The master to  a ffo rd  a ll fa c ilit ie s  to  the charterers or 
th e ir  agents to  survey the  steamer whenever required

b y  them. The captain to  ven tila te  and dunnage the 
cargo to  the  shippers’  satisfaction, and, i f  desired, to 
construct funnels and ven tila to rs  in  the  custom ary 
manner th rough the  hatches as directed by  the 
charterers’ agents a t charterers’ expense. Dunnage and 
mats to  be provided by the  cap ta in  a t sh ip ’s expense as 
customary. N o hooks to  be used to  receive, stow, or 
de live r the cargo, and no broken bags o r loose beans to  
be stowed away. The captain to  keep open the steamer’s 
hatches as o ften ou ring  the voyage as the w eather w il l  
pe rm it, and to  a llow  charterers’ agents free access to  
the ho ld du ring  the load ing and d ischarging to  enable 
them  to  inspect ve n tila tio n  and dunnage. W a te r tanks, 
beams, s tringers, bulkheads, masts, and iron  decks to 
be fu l ly  dunnaged, and suffic ient prov is ion made fo r 
escape o f condensed steam from  the  cargo whenever 
required. I f  the steamer has no permanent cowls (one 
fore and a f t  in  each com partm ent) fo r v e n tila tin g  pu r
poses, the  m aster m ust cu t h is  hatches to  provide fo r 
such. Perm anent battens no t to  be considered suffic ient 
dunnage i f  the  spaces are so grea t as to  a llow  any 
p a rt o f a bag to  come in  con tact w ith  the  skin  o f the 
steamer. Cargo m u s t on no account be loaded in  the 
coam ings of hatchways above leve l decks, i f  ven tila tion  
is in te rfe red  w ith  thereby, nor in  ba llas t oompartments, 
bunkers, or cabins, unless w ith  w r itte n  consent o f the 
charterers’ agents. .

10. Charterers to  have the op tion o f unde rle tting  the 
whole or p a rt o f the steamer.

S cru tton , K.C. and D u n lo p  fo r the p laintiffs.— 
The contract was merely to load a cargo 
and not a fu l l  and complete cargo. Any quan
t i ty  w ith in  the lim its  of 6500 and 7000 would 
satisfy the charterers’ obligation under the 
charter-party :

M ille r  v. Borner, 9 Asp. M a r. Law  Cas. 3 1 ; 82
L . T . Rep. 2 5 8 ; (1900) 1 Q. B. 691.

B ailhache , K .C . and S tu a r t  Bevan  fo r the 
defendants.—The word “  cargo ”  in  the charter- 
party means an entire loading of the vessel;

Borrow m an v. D ray ton , 3 Asp. M ar. La w  Cas. 303 
(1876) ; 3 E x. D iv . 15.

The whole of the charter-party contract must he 
considered in  order to  arrive at the meaning of 
the word “  cargo ”  :

C afjin  v. A ldridge , 8 Asp. M a r. La w  Cas. 233 ; 73
L . T . Rep. 426 ; (1895) 2 Q. B . 648.

The fact tha t the contract imposes on the 
charterers the obligation to load a cargo “  not 
exceeding what she can reasonably stow and 
carry,”  and tha t the charterers “  have the option 
of undertaking the whole or part of the steamer ”  
indicates tha t they have to load a fu ll and 
complete cargo. M il le r  v. B o rn e r (sup.) is d istin
guishable because the contract in  tha t case 
required the charterers to load “  a cargo of ore 
say about 2800 tons,”  and therefore the amount 
of the cargo was defined. The same decision 
was arrived at in

M o rris  v . Levison, 3 Asp. M a r. La w  Cas. 171 (1876); 
34 L . T . Rep. 5 7 6 ; 1 C. P. D iv . 155.

The words “  not less than 6500 tons but not 
exceeding 7000 tons ”  do not relate to the cargo 
but indicate the carrying capacity of the vessel. 
The shipowners are entitled to receive 7000 tons 
i f  the vessel w ill carry that quantity :

C arlto n  Steamship Company v. Castle M a il Packets 
Company, 8 Asp. M ar. Law  Cas. 325, 402 (1898); 
2 Com. Cas. 173 ;

P otte r v. New Zealand S h ipp ing  Company, 1 Com. 
Cas. 114.RspuneU by L eonard C. T homas, Esq., Barrister-at-Law.
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That case is only distinguishable from  the 
present in  tha t the words “  fu l l  and complete 
cargo "  are here omitted, bu t such omission is 
immaterial. The work “  bunkers ' in  clause 8 
means permanent bunkers only, and has no 
reference to cross bunkers.

D u n lo p  in  reply.
H a m il t o n , J.—A t the end of May and begin- 

ning of June 1909 a dispute arose at Dalny 
between the local representatives of the plaintiffs, 
who were shipping soya beans on board the defen
dants’ vessel the K is h , and the captain of the 
K is h , who had his instructions from his owners, 
and who was thus conducting the dispute on the ir 
behalf. The point of the dispute was tha t the 
shippers contended that, having put on board, 
as appears from the log, 76,000 bags of beans, 
equivalent to about 6600 tons, they had satisfied 
the ir obligations under the charter-party of the 
18th March 1909, on which th is action is brought, 
and were not bound to ship any more cargo, 
the captain raising the contention that he had 
a quantity of cargo spaces s til l unfilled, and 
which could be filled w ithout exceeding the ship s 
carrying capacity ; and tha t under the charter 
his owners were entitled to have the vessel sup
plied w ith fu rthe r beans to n il up the spaces and 
bring the vessel down to her marks. The captain 
firs t demanded 300 tons, bu t subsequently he 
demanded a fu rthe r quantity, bringing the 
amount up to 360 tons. As he refused to sign 
the b ills  of lading unless he had the 360 tons put 
on board, or payment of the dead fre igh t thereon, 
the representatives of the pla intiffs, after consult
ing the ir principals, shipped the 360 tons under 
protest, and thereupon the bills of lading were 
signed, and the vessel went to sea. On arriva l in 
th is country the shipowners exercised the ir lien 
upon the 360 tons, claim ing fre igh t upon it, the 
obligation to which was disputed by the charterers 
on the ground tha t they were not bound to shin 
i t  under the charter. Thereupon the amount was 
deposited in  the jo in t names of the solicitors in  
accordance w ith an agreement dated the 30tb 
June 1909. The charterers bring th is action firs t 
of a ll to obtain a declaration that they are entitled 
to the return of the 4271. 10s. so deposited, and, 
in  the alternative, fo r damages accrued to them 
fo r having had to buy 360 tons in  order to  ship if, 
which, assuming tha t they have to pay fre igh t 
upon it, was sold here at a considerable loss, 
and further, they claim two items fo r damages 
to cargo, one fo r broken bags, and one for 
damage by sweating. The substantial defence of 
the shipowners is tha t the master was quite right, 
tha t they were entitled to have the ship filled, and 
as i t  was not they were entitled to demand the 
360 tons.

The firs t question is on the construction of 
the charter-party. I t  is a charter negotiated 
and signed in  Shanghai, and although instruc
tions were received in  this country, I  th ink  i t  is 
clear that at the time i t  was signed or afterwards 
the fu ll text was never in  the possession of any
one in  th is country. Clause 1 provides : “  Steamer 
shall a fter completion of the present voyage or 
voyages fo r owner’s benefit proceed to load at 
Dalny . . . and there . . . load from 
the agents of the said charterers at such 
customary berths as they may direct, a cargo of 
beans not less than 6500 tons, but not exceeding 
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7000 tons net intake weight of beans in  bags as 
usual, which the said charterers bind themselves 
to ship not exceeding what she can reasonably 
stow and carry over and above her cabin bunkers,^ 
tackle, apparel, provisions, and furn iture , &c.”  
How upon tha t clause the contentions raised are 
these : The charterers say tha t this in substance 
is the same as in  the case of M il le r  v. D o rn e r  
(sup.), tha t i t  means not a fu ll and complete cargo 
of beans, but something less, the omission of the 
well-known words “  fu l l  aud complete cargo ’ 
indicating an intention to make the cargo of 
beans in  th is case not a fu l l  and complete cargo, 
and they say tha t as nobody can contend that 
i t  was not a cargo, their obligation was fu lfilled  
by loading the 76,000 bags. They say fu rthe r 
tha t the words “  not less than 6500 tons, but no t 
exceeding 7000 tons ”  give them an option to ship 
a greater or lesser quantity as they w ill. On the 
other side i t  is said tha t no attention can 
be paid to words which parties do not pu t in  the 
charter, but only to words which they do put in. 
They say tha t a cargo of beans means an entire 
cargo, a cargo fo r the ship so tha t i t  may be a 
laden ship, and therefore a cargo of beans would 
im port a complete cargo. They say, further, that 
tha t contention is borne out by the charter, and 
provisions must be looked at as in  the case of 
C ajjin  v. A ld r id g e  (sup.), and that looking at the 
provisions by which the charterers bound them
selves to ship, and the provision tha t the charterers 
have the option of underletting the whole or part 
of the steamer, the charterers’ obligation is to ship 
a cargo not exceeding what she can leasonably 
stow and carry, once you come to the conclusion 
tha t a cargo of beans means as much as the 
vessel can takeover and above her cabin bunkers, 
&c. They say, further, tha t i t  is not a cargo of 
beans of 6500 to 7000 tons, nor a cargo about 
6500 to 7000 tons, but a cargo of beans accom- 
panied by words of description which have the 
effect of warranting a certain amount of carrying 
capacity, and obliging the ship owner to carry 
tha t amount i f  i t  can be done. I  th ink  the con
struction put upon i t  by the defendants is right, 
tha t a cargo of beans under th is contract means 
an entire loading of the vessel, tha t the words 
“  6500 tons ”  are a warranty by the shipowners to 
the charterers tha t the vessel can carry that 
quantity, and the words “  7000 tons ”  were a 
lim it to the ir obligations or a term binding the 
shipowners not to ask fo r more 7000 tons, but 
en titling  them to have 7000 tons. I t  appears to 
me that unless the omission of the words “ fu ll 
and complete cargo ”  distinguish the cases, as I  
th ink  they do not, there are two decisions of 
Mathew, J. which conclude the matter. These 
two cases are P o tte r  v. N ew  Z ea land  S h ip p in g  
Com pany and C a rlto n  S tia m s h ip  Com pany v. 
Castle M a i l  Packets Com pany (sup.). So fa r then 
i t  appears to me tha t the defendants are right.

Then attention is drawn to clause 8, an 
elaborate clause dealing w ith various matters 
connected w ith  the shipment, and among other 
things the ventilation of the cargo. This clause 
contains the follow ing words: “  Cargo must 
on no account be loaded in  the coamings 
of hatchways above level decks, i f  ventilation 
is interfered w ith thereby, nor in  ballast 
compartments, bunkers, or cabins, unless with 
w ritten consent of the charterer’s agents.”  Now 
upon this i t  is said, firs t of all, tha t cargo

3 D
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namely, the 360 tons in  dispute—was, in  fact, 
loaded in  a bunker, and there was no w ritten 
consent of the charterer’s agents. There is a 
dispute also as to whether or not the whole of the 
360 tons was loaded in  what is called a bunker. 
The captain pu t in  a cargo plan, which must 
have been made at or about the time the vessel 
sailed. That shows 4500 bags of beans in  a 
compartment which is described by the captain 
as “  No. 3 small,”  and which, I  th ink, I  described 
as “ No. 3 cross,”  and which is ,o r is not,a  bunker 
according to which of the two parties is r ig h t in  
th is case. That 4500 bags represents 360 tons. 
The captain says tha t out of tha t seventy-nine 
bags were pu t in  the fore peak, which appears to 
me a tr if lin g  matter, but I  th ink  I  had better go by 
the cargo plan rather than by the captain’s state
ment, and i t  appears to me on the evidence that 
in to the compartment in  dispute the excess 
quantity of cargo was stowed, and, I  th ink, i t  is 
quite manifest tha t i t  was the possession of that 
space, in  which at the time there was a small 
quantity of coal, tha t in  the firs t instance led the 
captain to demand a fu rthe r quantity of cargo 
which ultim ate ly amounted to 360 tons. The 
f i is t  question is whether small or cross No. 3 is a 
bunker or not w ith in  the meaning of clause 8. 
The owners of the vessel are not responsible fo r 
the builder’s plan, and upon tha t th is space which 
is divided into lower and ’ tween deck spaces, 
is not only described as a coal bunker, but is 
described as having a capacity fo r coal, and in  
the summary i t  is included among the bunker 
capacity as 43 cubic feet per ton, and is not 
included in  the cargo capacity, and one can 
therefore ascertain how much cargo can be put 
in to  it.  I t  is not only described on the builder’s 
plan, but the designer of the vessel gave evidence, 
and I  understood at the time tha t he was not 
answering questions as to whether i t  was a 
bunker, but questions on the construction of the 
vessel, and be says she is much better ventilated 
than most cargo ships. There is a cowl which 
makes much better ventilation, and he therefore 
describes th is compartment as a bunker. I t  is 
equipped so tha t i t  may be used as a bunker or 
fo r cargo. The evidence is tha t cargo is regularly 
carried in  this space, and tha t on this voyage, as on 
other voyages, i t  carried perishable cargo w ith  
perfect satisfaction to the owners, and I  am quite 
satisfied on the evidence tha t the so- called bunker 
is a compartment which is perfectly suitable and is 
constantly used fo r cargo. B u t I  am also satisfied 
that i t  is used fo r bunker coals. The fact is 
tha t you cannot design such a vessel unless 
you arrange fo r a considerable elasticity in  
her capacity fo r carrying bunker coal. Unless 
she is to be perpetually sailing the seas w ith 
out a safe margin or to be perpetually dodging 
in to  various ports fo r coal, i t  is inevitable 
tha t she should have a spare space fo r bunker 
coal. I t  appears to me, therefore, tha t th is 
space, which may be and is used fo r other 
purposes, is properly descr ibed by witnesses as a 
bunker. Now tha t brings me to the other ques
tion  of construction on clause 8. W hat ground 
is there fo r saying that i f  th is is properly called 
a bunker i t  is not a bunker w ith in  the mean
ing of clause 8 P Now attention is drawn to 
the fact tha t rice is carried from some parts 
of the East under a charter-party wl)ich is 
known in Shan ghai, and that charter contains in

terms this clause 8, and i t  is said to have been 
lifted  out of tha t charter and inserted in the K is h  
charter, and tha t the evidence shows that rice is 
regularly brought from  the East stowed in 
compartments of th is class. Therefore i t  is 
said tha t one must suppose, having regard to the 
orig in  of the clause, tha t i t  is only a general 
clause not intended to exclude such a cross-bunker 
as this, because i t  is regularly in  use in  contracts 
under which this space is regularly filled w ith 
rice w ithout complaint. But, of course, I  have to 
construe this charter as an instrum ent prepared 
by the parties, although portions of i t  are taken 
from  common forms, and I  have to endeavour to 
give effect to every word. W hat effect is to be 
given to the word “  bunker ”  here i f  i t  is to be 
lim ited  so as to exclude cross-bunker No. 3 ? I t  
is said tha t i f  i t  is necessary to exclude this cross
bunker from  the meaning of the word “  bunkers ”  
i t  is to be found in  the evidence tha t cross
bunkers are regularly used fo r the stow
age of rice cargoes, and tha t therefore i t  
cannot be supposed tha t this clause was put 
in  fo r the purpose of excluding so appropriate 
a compartment as this. A t  the time this charter 
was made the carriage of beans was a new trade, 
and when the charter was negotiated the parties 
were either afraid tha t the bunker so-called 
was so adjacent to the engine-room as to be 
too hot, or there may have been some other 
reason, but i t  does not appear to me on the facts 
tha t i t  was te rrib ly  unreasonable to exclude the 
use of this cross bunker. I t  appears to me to be 
quite unreasonable to suppose tha t i t  was intended 
to exclude only the permanent bunkers of the 
vessel. Her consumption of th ir ty  tons of coal a 
day would exhaust in  eight days the tota l contents 
of the two regular side bunkers, and, as a matter 
of fact, the captain allowed the statement in  the 
letter of complaint of the 10th June 1909 to pass 
unchallenged—namely, the complaint tha t to 
enabie him to carry the extra cargo he was 
carrying on deck some 240 tons of coal necessary 
fo r the tr ip  to his next coal port, and I  th ink  the 
reason why he did not challenge i t  was because i t  
was necessary fo r the tr ip  to have a great deal 
more than was contained in  these side bunkers, 
and, as a matter of fact, he reported to his owners 
that he was taking 200 tons more coal. I  do not 
th ink  he would have taken this and stowed i t  at 
the risk of doing some damage unless he fe lt tha t 
i t  was necessary fo r the purposes of the voyage 
to have it. I t  appears to me, therefore, tha t there 
is no ground either of construction or fact that 
enables me to exclude from the word “  bunkers ”  
what I  hold is a bunker—namely, the cross bunker 
No. 3.

The result is that, in  my opinion, the space 
which is stipulated fo r in  the earlier part of 
the charter is cut down by the express stipula
tion in  clause 8, and the whole charter must be 
read together. I t  is said that i f  the captain had 
been alive to th is question of interpretation he 
could have got round it, because he could have 
stowed a ll his spare coal in  No. 3 cross bunker and 
put the 360 tons elsewhere—namely, in the alley- 
ways or in  two permanent bunkers. The answer 
to tha t is, tha t i t  is not what he did. W hat he 
did was to clear coal out of cross bunker No. 3 
and stow the cargo there, and I  do not th ink  his 
action can be affected by considerations which can 
only apply to a different state of facts. The
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remaining contention was that clause 8 was 
nob an effective clause, and tha t therefore i t  has 
no application. I  do not see how I  can construe 
clause 8 as lim ited to ventilation, and the con
tention amounts to reading in after the words 
“ unless w ith w ritten consent of the charterers’ 
agents,”  the words “  unless same are well venti
lated.”  The captain was therefore wrong in 
demanding the 360 tons. The remaining question 
iB as to what is to be recovered by the p la in tiffs  in 
respect of the ir being compelled to ship the 360 
tons. W ith  regard to the circumstances under 
which the shipment took place, there are letters 
attached to the protest which show exactly what 
the captain demanded, and what the agents to the 
charterers resisted. The captain in  his le tter of 
the 10th June insisted, under instructions from 
his owners, on having a fu ll cargo supplied or 
the immediate payment of dead fre igh t in  lieu 
of same, and brought pressure to bear by a 
refusal to sign the bills of lading. I t  appears to 
me that under duress and under protest to obtain 
their b ills of lading on the rest of the cargo 
the charterers’ agents were compelled to provide 
the additional cargo of 360 tons fo r ship
ment, and clearly the object w ith which i t  was 
demanded was to enable the shipowners to obtain 
a lien on the cargo and exact payment in  this 
country. Therefore what was sought was a 
delivery of cargo as a security fo r payment of 
freight. The payment of dead fre igh t at Dalny 
does not appear to have been contemplated as an 
alternative. The result was tha t on the arriva l of 
the vessel there would be a r ig h t in  the owners of 
the cargo to have i t  delivered fre ight free. I  
cannot in fer any fresh contract to pay fre ight, as 
the loading of the cargo was not a voluntary act, 
and therefore I  do not th ink  l  can in fer a new 
contract to pay a q u an tum  m e ru it measured by 
the amount of fre igh t in  the charter-party. They 
could have delivery of the ir own cargo at L ive r
pool free of freight, but to obviate this the money 
was deposited, and I  th ink  by the terms of tha t 
deposit i t  was intended to preserve the r ig h t of 
the owners of the cargo to have i t  delivered to 
them without payment of fre igh t i f  they were 
wrong on the construction of the charter-party. 
That entitles the p la in tiffs  to a declaration. I t  
is said that, assuming an implied contract to pay 
fre igh t on 360 tons is to be inferred, then in  the 
alternative the pla intiffs had to buy cargo then 
and there, and they did purchase i t  on the spot, 
which was sold, and, after allowance fo r fre ight, 
leaves 276Z. less than they had to pay to get i t  to 
th is country, the net loss being 2761. B u t I  th ink 
the p la in tiffs are entitled to a declaration tha t 
the sum of 4271. 10«. deposited in  jo in t names is 
a sum they aie entitled to receive, and there is, 
therefore, judgment to tha t effect w ith costs.

Solicitors fo r the p la intiffs, P a rk e r, G a rre tt, 
H o lm a n , and Howden.

Solicitors fo r the defendants, H ollam s, Sons, 
Howard, and H aw ksley.

[H. OF L.

f̂ ousc of fLortig«

Dec. 17, 1909, and  A p r i l  6, 1910.
(Before the L ord  C h a n c e l l o r  (Loreburn), 

Lords A t k in s o n  and Sh a w .)
Glasgow  N a v ig a t io n  Co m p a n y  v . I r o n  O r e  

C o m p a n y , (a)
ON A P P E A L  F R O M  T H E  SECOND D IV IS IO N  OF T H E  

C O U RT OF SESSION IN  S C O TLA N D .

P ra c tice — Decision upon hypo the tica l state o f  
fa c ts — W a ive r o f clause in  contract.

The House o f  L o rd s  w i l l  no t give a decision upon  
a h yp o th e tica l state o f  fac ts , w h ich  does not 
represent the re a l con trac t between the pa rties . 

Therefore where shipowners sued the charterers  
f o r  dem urrage u n d e r a cha rte r p a rty  w h ich  con
ta ined  a cesser clause, and  the defendants, by 
agreement between the so lic ito rs  o f  the p a rtie s , 
undertook not to re ly  upon th is  clause, the 
House o f  L o rds  declined to give a  ju d g m e n t in  
the case, and  the appeal was dism issed w ith o u t  
costs on e ith e r side.

A p p e a l  from a judgment of the Second Division 
of the Court ot Session in  Scotland, consisting 
of the Lord Justice-Clerk (Macdonald) and Lords 
Low, Ardwall, and Dundas, reported 46 Sc. L . 
Hep. 908, affirm ing a decision of the Sheriff Court 
of Glasgow.

The appellants, who were owners of the steam
ship M aroon , sued the respondents, the charterers, 
to recover demurrage in  respect of delay in  
discharging the vessel.

I t  was not disputed tha t the discharge took 
longer than i t  would have done under normal 
conditions as to the supply of waggons, and i t  
was agreed tha t in the event of the respondents 
being found liable fo r such delay, the sum payable 
as demurrage was 651. 16s. Sd.

By charter-party, dated the 9th Ju ly  1907, the 
respondents chartered the appellants’ steamer 
M aroon  to carry from  Bilbao to A y r a cargo ol  
iron ore to be delivered there “  as customary.”  
I t  was agreed tha t the customary mode of dis
charging iron ore at the port of A y r was direct 
from the vessel’s hold in to the- waggons provided 
by the railway company. The charter-party 
contained the following provisions:

T im e lo s t b y  reason o f a ll o r any o f the  fo llow in g  
causes sha ll no t be com puted as p a rt o f the aforesaid 
ru nn ing  days, ne ither sha ll demurrage accrue i f  the 
load ing o r discharging be w h o lly  o r p a r tia lly  prevented 
or delayed thereby— stoppage on r iv e r  or c a n a l; tim e 
lo s t by  any cause o f w ha t na ture or k in d  soever, w hether 
o f the character enumerated or not, beyond the personal 
oon tro l o f the charterers or th e ir  agents, whereby they 
m ay bo prevented or delayed in  supply ing, loading, o r 
discharging.

The appellants contended tha t the respondents 
were liable fo r the delay in  discharging the vessel 
on her arriva l at Ayr, alleging tha t the cause of 
the delay was congestion at the works of the con
signees of the cargo, and tha t the respondents 
were liable fo r such delay.

The respondents said tha t i t  was not proved 
tha t the cause of the delay was the fa u lt of the 
consignees, and tha t the fa u lt was beyond the 
personal control of the charterers or the ir agents. 
The sheriff-substitute found tha t the respondents

(a) Reported by C. E. M a ld e n . Esq., Barrister-at-Law.
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were liable to the appellants fo r 65?. 16s. 8d. 
Against this interlocutor the respondents appealed 
to the sheriff, who recalled the substitute s 
decision, varying his findings in  fact and finding 
in  law tha t the respondents were not liable to the 
appellants in  demurrage fo r the detention of the 
vessel. The appellants appealed against this 
judgment to the Court of Session, and the Second 
D ivision pronounced an interlocutor containing 
certain new findings in  fact, including a finding 
th a t the delay caused in  discharging was due to 
a cause beyond the personal control of the 
respondents or the ir agents, and finding in  law 
th a t in  respect tha t the time lost in  the discharge 
of the appellants’ vessel was due to causes from  
which the respondents were exempted from  lia b ility  
by the terms of the charter-party, the respon
dents were not liable in  demurrage. The 
respondents were accordingly assoilzied. I t  was 
stated tha t i t  had been agreed between the parties 
tha t the charterers would not rely on a “  cesser ”  
clause contained in  the charter-party, and tha t 
the b ill of lading should not be put in  evidence.

B a ilhache , K.C. and Sandem an  (of the Scottish 
Bar) appeared fo r the appellants.

M orten , K.O., M . P . F ra se r (of the Scottish 
Bar), and Henle  fo r the respondents.

A t the conclusion of the arguments their Lord- 
ships took time to consider the ir judgment.

A p r i l  6.—Their Lordships gave judgment as 
follows :—

The L o rd  Ch a n c e l l o r  (Loreburn). — My 
Lords : This is an action brought on a charter- 
party. When the charter-party is looked at, i t  
contains a cesser clause. I t  appears tha t the 
parties agreed tha t i t  the action were tried in 
Scotland the cesser clause should not be relied 
upon. In  other words, as the ca§e was stated, 
and as the argument was founded, the b ill of 
lading, i f  material, not being produced at a ll or 
put in  process, the House is asked to decide, not 
upon the contract actually made, but upon a 
contract which never was made. A lthough the 
jesu lt m ight or m ight not have been the same had 
the real tacts been brought before the House now, 
i t  is not the function of a court of law to advise 
parties as to what would be the ir rights under a 
hypothetical state of facts, but i t  is to  decide 
what are their rights upon the real facts when the 
real facts are placed before the court. I  do not 
suggest, or suppose tha t anyone would suggest, 
tha t there was any impropriety intended by the 
parties to th is arrangement. W hat they Lave 
done is tha t they have placed the House in 
such a position tha t you are asked to decide 
w ithout the facts being a ll before you upon 
the waiver of pa rt of the contract, whereas 
i f  the waiver had not taken place, from all that 
appears on the face of the document there would 
have been no ground fo r action at all. I  have no 
doubt from  the correspondence which has been 
before us, and from the statement which has been 
made, tha t this was arranged between the 
solicitors to the two parties, and thereby that no 
real substance but a feigned issue has been 
presented to the House. Under these circum
stances, I th ink tha t there is nothing to be done 
except to dismiss this case altogether, and I  
suggest to your Lordships tha t the following 
order should be made : “  I t  appears to their Lord- 
ships that the pursuers and the defenders agree in

asking for an order upon the footing that they 
were bound by a contract different from  the con
tract by which they were actually bound, and the 
House declines to make any other order than that 
th is appeal be dismissed, and no costs allowed to 
either side.”

Lords A t k in s o n  and Sh a w  concurred.
A ppea l d ism issed. N o  easts a llow ed to e ithe r 

p a rty .
Solicitors fo r the appellants, H o lm a n , B irdw ood , 

and Co., fo r J . and J . Boss, Edinburgh.
Solicitors fo r the respondents, M o rte n , C u tle r, 

and Co., fo r M acpherson  and M ackay , Edinburgh.

T hu rsday , A p r i l  21, 1910.
(Before the L o rd  C h a n c e l l o r  (Loreburn), 

Lords J a m es  of H e r e f o r d , A t k in s o n , 
Sh a w , and M e r s e y , w ith Nautical Assessors.)

Gr a n t  v. O w n e r s  of  St e a m s h ip  E g y p t ia n  ;
T h e  E g y p t ia n , (a)

on  a p p e a l  f r o m  t h e  c o u r t  of  a p p e a l  in
E N G L A N D .

C o llis io n — Subsequent negligence by servants o f 
p la in t i f f— L ia b i l i t y  o f  defendant.

A  m an  in  the defendants’ em ploym ent so neg ligen tly  
naviga ted  th e ir  vessel th a t another vessel was 
fo rced in to  co llis io n  w ith  the p la in t if fs  vessel, 
causing  i t  to leak and la te r to s in k . The leak 
m ig h t easily have been discovered and  stopped. 
The same m an also acted as w atchm an in  charge 
o f the p la in t i f f s ’ vessel.

H e ld , th a t w h ile  the defendants were liab le  fo r  
the o r ig in a l damage caused by the co llis io n , 
they were no t lia b le  f o r  the dam age caused by 
the subsequent s in k in g , as i t  cou ld  have been 
prevented by the exercise o f reasonable care and  
d iligence on the p a r t  o f  the servant o f  the 
p la in t if fs .

Judgm ent o f the C o u rt o f  A ppeal affirm ed.

A p p e a l  from  a judgment of the Court of Appeal 
(Lord Alverstone, 0  J., Buckley and Kennedy,
L.JJ.), reported I t  Asp. Mar. Law Gas. 323; 101
L . T. Rep. 704; (1910) P. 88, reversing a judg 
ment of Deane, J.

The facts were as follows :—
A  man of the name of Barron, who held a 

certificate from  the Board of Trade as skipper of 
a steam fishing vessel, was employed by the 
appellants as watchman, and was in  charge ot 
two of the ir trawlers, the Nelson  and the Weelsby, 
whilst they were ly ing  in  Grimsby Dock. On 
Saturday, the 7th Nov. 1908, the Nelson  was 
Iving in  Grimsby No. 1 Eish Dock under Barron's 
charge, moored w ith her head against the quay 
and her stern projecting out in to the docK, when 
sometime in  the afternoon he le ft her and went 
to the Royal Dock Lock to see i f  the steamship 
Weelsby was coming in. W hile at the lock 
he offered his services to the respondents 
manager to bring the steam traw ler E g y p tia n  
in to  No. 1 Fish Dock, and he was engaged by the 
manager to do so. About 3 p.m., while he was in 
charge of the E g y p tia n , Barron so navigated, her 
that he brought her in to  collision w ith the Aqua, 
an iron barge, which was ly ing  w ith  her stem

(a) Reported by C. E. M a ld e n , Esq., Barrister-at-Law.
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close under the starboard quarter of the Nelson. 
The force of the collision was such tha t the 
A q u a ’s bow was driven against a lug or bolt at 
the after end of the Nelson, doing such damage 
tha t the rivets of the lug were sheared off and the 
lug or bolt driven in to  the Nelson, leaving a small 
hole jus t at the water line where the bolt had 
been, which could have been repaired very easily. 
A fte r the collision Barron moored the E g y p tia n  
astern of the Nelson, and went on to the 
A qua. He did not look round the in jured place 
or under the Nelson s counter. He then went on 
board the Nelson  and looked over the side, but did 
not make any examination of the place where the 
barge had been. He went down to the cabin, but 
did not make any fu rther examination of the 
Nelson  nor sound the well, or take any pre
cautions to discover i f  she was making water at 
any time. He remained in  the cabin of the Nelson  
from 6.15 p.m. t i l l  8.20 p.m., bu t neither saw nor 
heard any sign of anything being wrong. He 
spent the n igh t on the Weelsby and visited the 
Nelson  five times between 8.30 p.m. and 2.30 a.m. 
the next morning. On coming to the N elson  at 
2 30 a.m. he noticed tha t the head of the Nelson  
was so fa r up above the quay tha t he could not 
board her in  his usual way and had to get on 
board by way of the boat next to her, and then he 
discovered tha t the deck was under water at the 
stern to a depth of 6in. extending from  the stern 
fo r some 3ft. forward. He alleged tha t he then 
went away to get assistance and did not return 
t i l l  between 4 and 5 a m., when he found her sunk 
a ll but forward. The Nelson  in  fact sank at 
4 a.m. I t  was submitted by the respondents 
that Barron entirely failed to discharge his duty 
as a watchman. Beane, J. found the E g y p tia n  
alone to blame fo r the whole of the damage, 
including the sinking. The Court of Appeal were 
of opinion tha t the sinking could have been 
avoided by reasonable care on the part of those 
fo r whom the appellants were responsible, and 
tha t both parties were to blame.

The owners of the Nelson appealed.
L a in g , K .C . and B a lloch  appeared fo r the 

appellants, and contended tha t there was no 
evidence of negligence on the part of Barron. 
The accident was of a very unusual nature, and 
he did a ll tha t he could be reasonably expected 
to do.

B a tte n , K.C. and Bateson, fo r the respondents, 
were only called upon on the question of costs.

A t the conclusion of the arguments their Lord- 
ships gave judgment as follows :—

The L o ud  C h a n c e l l o r  (Loreburn).—My 
Lords : In  this case i t  is admitted tha t the E g y p tia n  
was to blame fo r causing damage to the N elson, 
but the question is whether the E g y p tia n  can 
show tha t the damage naturally flowing from the 
in ju ry  has been increased beyond what i t  would 
otherwise have been by reason of the negligence 
of the owners of the Nelson  or their servants. 
Now I, fo r one, should always scrutinise closely 
any contention by which a wrongdoer seeks to 
throw upon an innocent party any port.on of the 
consequences which flow from the wrong. An 
admitted fau lt of the E g y p tia n  does not place her 
in  a very favourable position fo r escaping the 
actual consequences of the collision which took 
place. B u t in  th is instance two courts—in  par
ticu lar the court of firs t instance which saw the

[H . OF L.

witnesses—have found, w ith  the concurrence of 
the E lder Brethren, tha t there was negligence by 
a servant of the owners of the Nelson, by one 
Barron, whose neglect increased the damage and 
led to the sinking of the ship. I t  is a circum
stance of importance tha t both courts have found 
in  the same way upon a question of fa c t; and 
tha t would na tura lly  have very great weight with 
your Lordships, according to your fam iliar 
practice. B u t I  must say that I  th ink  tha t i t  is the 
case also, and I  concur in  tha t view of the facts 
w ith the learned judges in  both the courts below 
—that the watchman, knowing of the collision, 
did not take proper and reasonable steps fo r the 
purpose of examining the part of the ship^ wheie 
the impact took place. Now I  agree with the 
Court of Appeal that this duty was owed by 
Barron, the watchman, to his employers, and when 
he was required to examine the Nelson, knowing 
tha t she had been struck, he was required to do 
so w ith in  the scope of, and by reason of, his duty 
to his employers, the owners of the Nelson, and I  
cannot agree with the view that Deane, J . took 
of the law. I  cannot see how i t  can be said tha t 
he the less neglected his duty to the owners of 
the Nelson  by reason of the fact tha t he had been 
gu ilty  of a p rio r act of neglect towards them, 
in  taking control of the E g y p tia n  and bringing 
her in to dock. Accordingly, I  th ink  that 
th is appeal must be dismissed. B u t after the 
argument on the merits had been heard, I  put to 
the counsel fo r the respondents a view, which I  
certainly entertain decidedly myself, tha t in  this 
particular case i t  was extremely hard upon the 
owners of the Nelson , and that had i t  not been 
fo r the fact tha t the E g y p tia n  had employed this 
man, while acting in  service to others, to bring 
their vessel in  to the dock, the accident presum
ably would not have taken place at all. I  put 
tha t view to Mr. Batten w ith regard to the 
question of costs; and he has indicated on 
behalf of his clients tha t he would desire that 
the House should deal w ith that point. I  
have not suggested, and I  do not desire to 
suggest, anything in  the nature of moral obliquity 
on the part of the owners of the E g y p tia n , hut I  
th ink  that i t  is rather hard tha t they employed a 
servant of the Nelson, in  effect, to ram the 
Nelson-, and then seek to escape the conse
quences by saying tha t tha t same person failed 
also, in  the subsequent hours, in  his duty to the 
owners of the Nelson itself. Under a ll the c ir
cumstances, while your Lordships ought, I  th ink, 
to dismiss' this appeal, I  th ink  tha t there ought not 
to be any costs of this appeal upon either side.

Lord J a m es  of H e r e f o r d .—M y Lords: I  
concur.

Lord A t k in s o n .—M y Lords : M y view of this 
case is, shortly, this. I t  is admitted tha t the 
collision occurred through the negligence of 
those fo r the time being in  charge of the 
E g y p tia n  on behalf of her owners. I t  so happens 
tha t the person who was in  charge, one Barron, 
was the p la in tiffs ’ watchman. Some confusion 
has, I  th ink, been caused in the case by reason of 
this double position which Barron occupied. In  
my view the case must be decided in  point of law 
as i f  Barron had never been on board the 
E q v p tia n , w ith this qualification : tha t his posi
tion  there fixed him w ith  fu ll knowledge or 
the fact tha t the collision had occurred, and

G r a n t  v . O w n er s  of St e a m s h ip  E g y p t ia n  ; T h e  E g y p t ia n .
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of its nature. The defendants have pleaded that 
the pla intiffs could, by the exercise of ordinary 
care, have avoided the consequence of the defen
dants’ negligence. The question, as i t  appears 
to me, is, Have they proved tha t plea P In  
my opinion they have. Barron, as watchman of 
the pla intiffs ’ ship, w ith the fu l l  knowledge 
tha t he had of the collision, was bound, I  th ink, to 
exercise ordinary care and to ascertain the nature 
of the in ju ry  done. He failed to exercise such 
ordinary care. Had he exercised it, he must, I  
th ink  on the evidence, have ascertained this 
in ju ry , what i t  was, and its  true nature ; and had 
he ascertained it, i t  is practically admitted that 
the mischief could have been remedied or pre
vented by plugging this hole. I  fu lly  concur in  
the announcement which the Lord Chancellor has 
made as regards the costs ; because i t  is undoubted 
that the defendants in  th is action have in flicted 
serious in ju ry  upon the p laintiffs, and yet they 
escape from the consequences of tha t in ju ry  by 
reason of the negligence of the p la in tiffs ’ servant, 
whom they had—I  th ink i t  is not using an 
extreme expression to say— decoyed away from his 
proper business, and used fo r their own purposes.
I  am very glad tha t the costs of th is appeal should 
not be given to those who have been successful 
under such conditions.

Lord Sh a w .—My Lords : In  th is case a s light 
in ju ry  was done to the steamship Nelson  by draw
ing a rive t eyehole in  her starboard quarter out 
of its  position and into the body of the ship. 
That was a slight in ju ry , the responsibility for 
which is acknowledged by the defendants; and 
tha t has been the subject of no litigation. Follow
ing it, however, another and more serious occur
rence took place—viz., the sinking of the vessel. 
In  these cases two principles too often put 
separately, but really conjoined, may be stated— 
viz., tha t the defendants are liable fo r the damage 
which isthe natural and direct consequence of their 
wrongful act. That would cover the s light in ju ry  
to which I  have referred. The second principle is 
tha t the defendants are not liable fo r any 
fu rther damage which could have been avoided 
or minimised by the exercise of reasonable care 
on the part of the plaintiffs. This is really not 
a separable proposition from the other in  the 
sense of being independent of i t ; i t  is only a 
development or corollary of the former proposi
tio n ; because the la tte r fu rthe r damage is 
caused, not as the natural and direct conse
quence of the defendants’ act, but by reason of 
the neglect of tha t care which was reasonable 
in  the circumstances on the part of the owners 
of the Nelson. That neglect is found to be 
established in  fact. I t  led—and causally con
sidered i t  alone led—to the sinking of the ship, 
and accordingly the responsibility fo r i t  cannot 
be placed upon the defendants. These two 
things have been properly distinguished by the 
owners of the E g y p tia n  throughout. Their offer 
of compensation, lim ited to the s light in ju ry  
which was the result o f the ir negligence, has 
been justified by the result of th is litiga tion  ; but 
the fu rther damage now claimed has not been 
found due. In  my opinion, th is result is correct, 
as the fu rther damage fe ll on the p la intiffs ’ ship 
by reason of the p la in tiffs ’ own neglect already 
referred to. On the matter of costs, I  agree that 
the attitude taken very properly by the respon
dents’ counsel at your Lordships’ Bar has enabled

us to do what, underneath a ll these transactions, 
may be considered to be a substantial act of 
justice.

Lord  M e r s e y .— M y Lords : I  concur.
O rder appealed f ro m  affirm ed, and appeal 

dism issed w ith o u t costs.
Solicitors fo r the appellants, Woodhouse and 

D avidson .
Solicitors fo r the respondents, Deacon and Co., 

fo r Grange and W in tr in g h a m , Great Grimsby.

Court of lu fe tm
HIGH COURT OF JUSTICE.

P R O BATE, D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

M onday, Feb. 28, 1910.
(Before B a r g r a v e  D e a n e , J.)

T h e  A s t r a k h a n , (a)
C o llis io n— W a rsh ip — Damages f o r  detention  

Dam age caused by docking vessel.
A  D an ish  w a rsh ip  came in to  c o llis io n  w ith  a 

B r it is h  steamship. The B r i t is h  steam ship was 
fo u n d  alone to blame. I f  there had been no 
co llis io n  the w a rsh ip  w ou ld  have been docked 
and  overhauled, but w ou ld  n o t have been com
m issioned a g a in  f o r  three m onths. Before the 
three m onths had  elapsed the co llis io n  damage 
was re p a ire d  and the vessel was ready to be 
commissioned on the date she w ou ld  have been 
i f  there had been no co llis ion . The D a n ish  
Government c la im ed  1500Z. f o r  the loss o f 
use o f  the vessel, and  a  c la im  was also p u t 
fo rw a rd  f o r  551. 10s. f o r  rep a irs  to the bottom  
o f  the D a n ish  vessel. T h is  re p a ir  had been 
rendered necessary by one o f  the blocks in  
the d ry  dock being upset w hen she was being 
d ry  docked. The  re g is tra r  d isa llow ed  both 
item s.

H e ld , revers ing the decision o f  the re g is tra r, th a t 
the D a n ish  Governm ent were e n tit le d  to recover 
damages f o r  the d e p riv a tio n  o f  the use o f  the 
vessel f o r  the p e rio d  d u r in g  w h ich  she could have 
been repa ired .

H e ld , fu r th e r ,  a ffirm in g  the. decision o f  the re g is tra r,  
th a t the damage caused to the vessel by the over
tu rn in g  o f the block in  the d ry  dock was no t a 
consequence o f  the co llis ion , but was caused by 
the negligence o f  those engaged in  docking  the 
vessel, and th a t i t  cou ld  no t be recovered.

P e t it io n  in  objection to the report of the 
registrar.

The petitioners were the Danish Government, 
the owners of the th ird  class cruiser H e im da l.

The respondents were the owners of the B ritish  
steamship A strakhan .

The collision between the H e im d a l and the 
A s tra k h a n  occurred on the 19th Feb. 1909.

A n  action was brought by the Danish Govern
m e n t, the owners of the H e im d a l, against the 
owners of the A s tra kh an  to recover the damage

(a) Reported by L . F  C. Da b b y , Esq., Barrister-at-Law
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they had sustained. The action was tried on the 
24th and 25th June 1909, the A stra kh an  being 
found alone to blame fo r the collision, and the 
damage was referred to the registrar and 
merchants.

The claim fo r damages was heard by the 
registrar on the 16th Dec. 1909. The Danish 
Government, among other items, put forward a 
claim fo r 1500i. fo r the loss of the use of the 
vessel, and a claim fo r 551. 10s. the cost of repair- 
ing certain damage done to the H e im d a l by her 
s itting  on a block which had been overturned in  
the dry dock by the collision mat being removed 
from the vessel after she entered the dry dock.

The following allegations were made before the 
registrar by the petitioners, the owners of the 
H e im d a l:—

The H e im d a l is  a steel protected tw in  screw cru iser 
o f 1341 tons displacement, belonging to  the  K in g  and 
Governm ent o f D enm ark. She was b u ilt  in  1894 and 
cost 92,9001. A t  the tim e  o f the co llis ion  on the 19th 
Fob. 1909 she was fu l ly  equipped as a fig h tin g  ship 
and manned by  a crew of 150 hands, and was re tu rn in g  
to  Copenhagen from  a tra in in g  cruise. She was s tru ck  
by  the  stem of the A strakhan  and damaged, the  com
pa rtm ent in  the w ay o f the damage being flooded. On 
the 20 th Feb. the  H e im d a l was pu t in to  d ry  dock a t 
Copenhagen to  re pa ir the  co llis ion  damage. The repairs 
were carried o u t p ro m p tly  and were no t completed 
n n 'i l  the 29th M ay, the vessel being detained fo r n ine ty- 
nine days. D u rin g  the  repairs the pe titioners paid 
1701. a m onth as wages to  officers and men to  keep the 
H eim da l in  order and 20i. a m onth fo r o il and coal. 
The deprecia tion in  the value o f the  vessel in  three 
m onths was alleged to  be 5501. I f  there had been no 
co llis ion  the  H eim da l w ou ld  have gone to  the naval 
dockyard a t Copenhagen and effected suoh sm all repairs 
as were necessary a fte r her cruise, and would have 
remained a float in  the dockyard ready to  be com
missioned. She could have been commissioned in  fo r ty -  
e igh t hours, and would have been ready fo r any purpose 
fo r w hich she m ig h t have been required. I f  no t requ ired 
fo r any other purpose she would have been commissioned 
on the 1st June fo r  a summer tra in in g  cruise, and a fte r 
the co llis ion  repairs were finished she wa3 commissioned 
fo r th a t ornise.

W itl} regard to the claim fo r 551. 10s. fo r the 
repair of the damage to the bottom of the H e im d a l 
the evidence showed tha t shortly after the 
collision a collision mat was placed over the 
damaged part of the H e im d a l, and was secured 
by means of chains passed under her bottom. 
The collision mat was not removed u n til the 
H e im d a l entered the dry dock. W hils t the dry 
dock was being pumped out i t  was seen by a 
movement of the H e im d a l tha t something was 
wrong. The pumping was therefore stopped the 
dock was refilled and a diver who was sent down 
found tha t one of the blocks had been displaced 
by the collision mat chain. The H eim daV s  
bottom which was not damaged before she 
entered the dry dock was afterwards found to 
have been set up and damaged by the dis
placed block.

The respondents, the owners of the A stra kh an , 
called evidence to show tha t the collision mat 
should have been taken off before she entered 
the dry dock, and contended tha t the damage 
caused by the overturned block was not a 
consequence of the collision. They fu rther con
tended tha t the petitioners had suffered no loss 
through being deprived of the use of the H e im d a l 
as the repairs were finished in time fo r her next

cruise, and no additional expense had been 
incurred by reason of the collision.

On the 20th Dec. 1909, the registrar reported 
as fo llow s:

In  th is  c is9  the c la im ants were the Governm ent of 
Denm ark, the in ju red  vessel being the  th ird  class 
cru iser H eim dal. The co llis ion  occurred in  the Sound 
on the 19th Feb. 1909. The H eim da l was then ju s t 
com pleting a long w in te r cruise fo r the purpose o f tra in 
ing  conscripts, and, in  o rd ina ry  course, would have been 
overhauled and d ry  dooked and no t pu t in to  commission 
u n t i l  the 1st June, and then fo r the  purpose of tra in in g  
cadets. D u rin g  the in te rva l, she would have been la id  
up in  harbour, and, i t  was stated, had been regarded as 
a stand-by ship. B u t as no war occurred the Danish 
Governm ent have no t been deprived of her use as a 
vessel o f war. As i t  was, the repairs were begun on 
the 26 th Feb., bu t were no t completed t i l l  the 2 9 th  M ay, 
and the H eim da l was then on the 1st Jane pu t 
in to  commission fo r cadet tra in in g  in  the o rd inary 
course o f her w o rk  and the  Governm ent— as regards 
the use of the  vessel— was in  exactly the same 
position as i f  no co llis ion  had taken place. The 
p la in tiffs , however, c la im  damages fo r  loss o f use 
of the H eim dal, and the question therefore arises as to  
w hat loss, i f  any, has been caused to  the Government of 
D enm ark by the  collis ion. I t  is adm itted by^the defen
dants th a t the Danish Government has suffered loss 
th roug h  the cost of the  necessary repairs, b u t i t  is 
denied th a t i t  lo s t the use of the H eim da l, because she 
would no t, i f  there had been no collis ion, have been ussd 
before the 1st June. The fa c t th a t the H e im d a l is a 
ship of w ar does not, I  th in k , prevent the p la in tiffs  
fro m  recovering damages fo r the loss of her use, i f  in  
fa c t a loss o f use can be proved. In  The Marpessa 
(1907) A . C. 241) L o rd  Loreburn said in  regard to  a 
c la im  in  respect of a dredger, ■* she earns no th ing  and 
costs a great deal, b u t she d ies indispensable service in  
clearing away the sand,”  and in  the same case Lo rd  
Loreburn pointed ou t th a t The Greta Holme (1897) A. C. 
597) showed th a t damages could be recovered in  respect 
o f the loss o f the  use o f a nou-oommercial vessel, 
which, though i t  made no money, rendered services. As 
I  have sta ted elsewhere (see Damages in  C ollis ion Cases, 
p. 84), actua l money damages were before 1897 refused 
to  harbour au thorities  and s im ila r bodies in  respect o f 
the  loss of the  use o f th e ir vessels, because they could 
no t show actua l pecuniary damage. B u t in  the cases 
w hich have corrected th is  view  there has always been an 
actua l loss o f use of the  in ju red  vessel. I,n the  present 
case I  find  as a fa c t on the evidence th a t the re  has 
been no loss o f use of the H eim dal. The basis of the 
head of c la im  fo r  damages fo r loss o f use o f the  
H eim da l therefore is no t established. I t  is unnecessary 
fo r me to  enter in to  hypo the tica l cases in  regard to  
warships ; i t  is suffic ient to  deal w ith  the facts  o f the 
present case, the  f irs t— i t  may be observed— in  the 
A d m ira lty  Court, in  w hich a ship o f w ar has claimed 
damages fo r loss o f tim e. Ite m  fo u r o f the c la im  is 
therefore rejected. I t  may be desirable to  say th a t had 
I  a rrived  a t a con tra ry  op in ion I  should, on the p r in 
ciples o f assessment stated by  Lo rd  Gorell in  The 
Marpessa (1906) P. 14), have assessed the datniges of 
the D anish Government a t 4001. A  sm all item  o l 551. 
fo r damages to  the bo ttom  o f the vessel w h ils t docking 
was also iu  dispute. T h is  damage is  no t su ffic ien tly  
contemporaneous in  po in t o f tim e  to  the  co llis ion to  
make i t  one of those circumstances w hich m ust, under 
the decisions, be presumed to  be a ttr ib u ta b le  to  the 
collis ion, and i t  is no t clear from  the evidence th a t th is  
c la im  is  suffic iently  proved to  be held to  be a reasonable 
oonsequence of the collis ion.

The registrar disallowed the costs of the 
witnesses called to prove the detention and 
damage.
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On the 21st Dec. 1909 the Danish Govern
ment gave notice of objection to the registrar s

^ O o th e  31st Jan. 1910 the Danish Government 
filed a petition in  objection to the report of the 
registrar, and on the 19th Feb. the owners of the 
A s tra kh an  filed an answer.

The petition came on fo r hearing before the 
court on the 28th Feb. 1910.

L a in g , K.C., B a tte n , K .C . and C. R . D u n lo p  
fo r the petitioners, the Danish Government.
The pla intiffs are entitled to damages fo r the 
deprivation of the use of the ir vessel. The vessel 
was detained to be repaired. The repairs were 
effected as quickly as possible, and they took 
ninety-nine days to do. I f  there had been no 
collision the vessel would have been overhauled 
and could have been made ready fo r sea in  fo r ty - 
eight hours. Even i f  an owner is not out of 
pocket, he is entitled to damages fo r the loss of 
the use of his vessel:

The Greta Holme, 77 L . T . Hop. 231 ; 8 Asp. M ar. 
Law  Cas. 317 ; (1897) A . C. 596.

And he is entitled to more than nominal damages : 
The M ediana, 82 L . T . Rep. 95 ; 9 Asp. M a r. Law  

Caa. 41 ; (1900) A . C. 113.

The fact tha t the vessel is a warship and cannot 
earn money has no effect on the owners r ig h t to 
damages:

C lyde B ank Engineering and  S h ip b u ild in g  Com 
pany  v. Don Jose Ramos Yzquierdo Y. Castaneda, 
91 L . T . Rep. 666; (1905; A . C. 6, a t p. 12.

The principles on which the damages should be 
awarded in, this case are laid down in

The Marpessa, 97 L . T . Rep. 1 ; 10 Asp. M ar. Law  
Cas. 464 ; (1907) A . C. 241.

I f  those principles are applied in  th is case the 
petitioners should receive 11001., not 4001. as 
suggested by the registrar. The damage to the 
bottom of the vessel should be allowed, fo r the 
collision mat was properly put on the vessel after 
the collision, and the damage was caused by its 
removal.

A s p in a ll, K.C. and D . Stephens fo r the respon
dents, the owners of the A stra kh an .— No loss was 
caused to the Danish Government by their being 
deprived of the use of th is vessel. She never 
would have been used u n til the 1st June. The 
repairs were completed in  May ; no extra expense 
other than tha t allowed by the registrar was 
incurred. The principle to be followed is re s t itu t io  
in  in te g ru m . I f  the petitioners receive more than 
the registrar has allowed tha t principle w ill be 
broken, fo r they w ill make a pro fit out of the 
wrong done them. Damages were given in  The 
M ed ia n a  (uh i sup.) because her owners would 
have had to have supplied another vessel while 
she wa9 being repaired. I f  no damage has been 
sustained, no money can be recovered as compen
sation :

The R utland , 8 Asp. M ar. La w  Cas. 497, n o te  (a ) ; 
(1896) P. 195, n.

Where a vessel was being worked at a loss  ̂ to 
attract custom general damages fo r the depriva
tion  of the use of the vessel were refused:

The Bodlewell, 96 L . T. Rep. 854 ; 10 Asp. M a r. Law  
Cas. 479 ; (1907) P. 286.

Damages fo r the detention of a vessel can only be 
recovered where there has been actual loss and 
reasonable proof of the amount of i t :

The C ity  o f Peking  63 L . T . Rep. 722 ; 6 Asp. M ar.
Law . Cas. 572 ; 15 A pp. Cas. 438.

Damages were given in  the case of The M ed ia n a  
because an actual loss was proved and proof of 
the amount of i t  was given. The 55Z. 10s. cannot 
be recovered, as that damage was ^caused by 
negligence in  docking w ith  the collision mat on 
the vessel.

L a in g , K.O. in  reply.— The M e d ia n a  (u b i sup.) 
and The G reta H olm e  (u b i sup.) clearly show that 
general damages may be given fo r the loss of use 
of a chattel. The amount to be recovered de
pends on the circumstances of the case. In  
The B od lew e ll (ub i sup.), general damages could 
not be given fo r there was no evidence as to the 
amount- of them, but in  this case the H e im da l 
was detained fo r ninety-nine days instead of 
forty-e ight hours. The reason why damages 
fo r detention were not given in  The C ity  o f 
P eking  (u b i sup.) was because they had been 
allowed in  another form : (see The M ed iana , 
(1900) A. C. 113, at p. 119). The R u tla n d  (u b i 
sup.), i f  not distinguishable, is overruled: (see 
The M ed iana , (1899) P. 127, at p. 139).

B a r g r a v e  D e a n e , J.—This case is really a 
new point grafted on old cases. I  am not aware 
tha t there has ever been a case like  this before in  
which, in  a collision w ith a warship, a claim has 
been made fo r demurrage fo r tha t warship after 
the collision. However, I  w ill deal w ith i t  on its 
own merits. Oases have been quoted of merchant 
ships which have made a claim fo r demurrage 
whilst under repairs, of dredgers which have been 
in jured when "working, and which have been 
aliowed demurrage whilst under repairs, of a 
lightship also, and in a ll those cases the vessels in  
question were actually employed at the time 
they were damaged in  the several services in  
which they were owned, and i t  has been a sort 
of rule of late years to recognise the fact, as put 
by Lord Halsbury in  The M ed ia n a  (u b i sup.) that, 
i f  you improperly deprive an owner of the power 
to use a chattel you must pay him damages fo r that 
wrongful deprival of the use. B u t in  every case 
you have to assess damages, and the whole ques
tion  is, W hat is the evidence on which you can 
assess damages ? O f course, i t  stands to reason 
tha t a warship may be employed on service and 
have to be replaced, in  which case she comes in 
the same category as these other vessels. On 
the other hand, she may not be required, and we 
know now tha t a very large number of His 
Majesty’s ships are la id up and are practically 
not in  use at all. B u t in  th is particular case the 
H e im d a l, the Danish man-of-war, had been on a 
cruise w ith conscripts, she had got w ith in  a few 
miles of Copenhagen, her inspection had taken 
place, the admiral was on board to witness the 
inspection, and she was on her way back to the 
dockyard at Copenhagen, where, in  the ordinary 
course, she was to be laid up t i l l  the 1st June, 
the Danish Government having no use fo r her 
during tha t time. She was damaged, and there 
is not the least doubt that, so fa r as the damage 
is concerned, she is to be allowed the expenses of 
repairing the damage; but the registrar has been 
asked to assess a sum of money, which is pu t in 
the claim as 15001, fo r the loss of the use of this
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vessel—I  do not know from when to when— 
during the time when she was under repair. 
There is nothing before the court to  show the 
detail of the loss of her user, but I  have jus t 
asked the registrar a question which seems to 
me to be necessary, and tha t is, upon what 
principle he assessed the sum of 4001. mentioned 
in his report, and he tells me that he came to 
the conclusion that i t  would have taken about 
th irly -tw o  days to repair th is vessel, and tha t 
by tha t time she m ight have been restored into 
the hands of the Danish- Government in  case 
they wanted her, and he has taken one-third of 
the whole time alleged, and he allowed the sum 
claimed fo r demurrage at 4001. That seems 
to me to be a very reasonable way of looking 
at the matter, assuming he was entitled to 
allow anything. B u t I  have to ask myself, in 
th is peculiar case, did the Danish Government 
lose anything by this vessel being laid up fo r 
repairs ? I t  is said tha t she would, in  any event, 
have been laid u p ; but, the unforeseen might 
have happened, and I  th ink in  a ll these cases 
you should look to see what is the potential use 
which the Danish Government had fo r this vessel. 
Their potential use was to have her under their 
control to use i f  they wanted her; they m ight 
have wanted her fo r Royal purposes, to  conduct 
Royalty about from some place to another, or 
to receive Royalty, or fo r fishing purposes, or 
fo r any unforeseen purpose which you may 
imagine. The Government would not have been 
able to make use of her i f  these things hap
pened. I  do not th ink  I  ought to wait, and say 
“  I  must be satisfied that i t  was required.”  I f  
you deprive the owner of the use of a thing, i t  is 
not necessary to show that he would have used it, 
but i f  you put i t  out of the power of the owner to 
use it, then, according to Lord Halsbury’s reason
ing in  The M e d ig n a , I  th ink  you have to pay 
damages fo r that. In  my opinion the registrar 
has come to the conclusion of fact tha t th irty - 
two days were sufficient fo r the repair of the 
vessel, and tha t being the case, I  have got to do 
something different from what he has done, 
because, as I  understand the evidence, i t  would 
have taken from a week to ten days to get this 
vessel in to a seagoing condition before she would 
have been at the service of the Danish Govern
ment after her cruise, and, therefore, i f  I  take 
ten days from th irty-tw o, tha t leaves twenty-two, 
and I  shall direct the registrar to assess such an 
amount as he may th ink  represents twenty-two 
days’ deprivation of the use of the H e im d a l, which 
w ill be something under 4001.

The next item is th is question of 551. 10s. The 
vessel having been struck on the starboard side a 
collision mat was put over the wound to take off 
the pressure from a longitudinal bulkhead, and 
tha t collision mat was put over the wound by 
means of a chain which passed down one side 
under the bottom and up the other, and by means 
of which the collision mat was hauled down from  
one side to the place where i t  was wanted. W ith  
that collision mat on she seems to have been placed 
in  dry dock, but before the water was pumped out 
and she settled down on the blocks th is  collision 
mat was hauled up again, but the chain seems 
to have been left, and, whether i t  was by the 
hauling up of the collision mat or by the slack of 
the chain being left, before the vessel grounded 
on the blocks one of the blocks got moved and
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put up on end, the result o f which was tha t when 
the vessel settled down on the blocks her keel 
plate got set up some 2in., and tha t caused an 
extra damage to the vessel, over and above that 
caused by the collision, of 551. 10s. The registrar 
has said tha t tha t was not sufficiently con
temporaneous in  point of time to the collision. 
I  agree i t  was not contemporaneous w ith the 
collision, but I  do not quite th ink  tha t that is 
the way to look at it. I  th ink  the way to look 
at i t  is, was i t  so much the result of the co lli
sion tha t you may include i t  in  the general 
damage. In  my opinion i t  was in  no way the result 
o f the collision ; i t  was the result of carelessness in 
le tting  the water out of the dock w ithout firs t 
seeing tha t the taking up of the collision mat had 
or had not affected the position of the block. I  
do not th ink tha t you can attach any blame to 
the wrongdoing ship in  the collision fo r tha t 
damage which ensued in  the dock. Therefore 
I  th in k  the registrar was righ t in  disallowing 
the 551. 10s. The other item is a sum, I  do not 
know what the amount is, the cost of the w it
nesses called on behalf of the Danish Government 
on these various questions. I  certainly th ink  i t  
was rig h t to  call those witnesses fo r the purpose 
of proving what was going to be done w ith the 
vessel, and what was her service, and what was 
her condition, and so on, but I  do not th ink a ll 
should be allowed; I  th ink  something should be 
taken off, i f  i t  can be separated—I  do not know 
whether i t  can—with reference to th is question 
of the 551. 10s. I  send i t  back to the registrar to 
settle the figures, and, subject to that, I  confirm 
his report, or vary it, on the points which I  have 
ju s t mentioned. I  shall leave each party to pay 
his own costs.

Solic itors; fo r the petitioners, Stokes and Stokes ; 
fo r the respondents, Thomas Cooper and Co.

M a rc h  11 and  12, 1910.
(Before B a r g r a v e  D e a n e , J. and Elder 

Brethren.)
T h e  A b e r d o n ia n , (a)

C o llis io n — W his tle  s igna ls— D ire c tin g  a course—  
C o llis io n  R egu la tions  1897, a rt. 28.

W here sh o rtly  before a co llis ion  the engines o f  a 
steam ship were reversed and  three blasts 
sounded, and, in  o rde r to counteract the 
in fluence  o f her reversed engines and keep her 
head s tra ig h t, her he lm  was hard-a-portecl, bu t 
her w h is tle  n o t sounded one short blast, i t  was 
held th a t she had n o t in fr in g e d  a r t.  28 o f the 
C o llis io n  R egu la tions.

D a m ag e  a c t io n .
The p la in tiffs were the owners of the steamship 

H olm w ood.
The defendants were the owners of the steam

ship A berdon ian .
The case made by the p la in tiffs  was tha t 

shortly before 2.5 p.m. on the 5th Jan. 1910 the 
Holm wood, a steel screw steamship of 1327 tons 
gross and 850 tons net register, was in  the N orth  
Sea between Aldeburgh Napes and the Shipway 
Channel in  the course of a voyage from  Dunston 
to London w ith coals, manned by a crew of

(a ) Reported by L. F. C. D a r b y , Esq., Barrlater-at-Law.
3 E
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seventeen hands a ll told. The wind was about 
S. W ., a moderate breeze, the weather hazy, and 
the tide flood of from  one to two knots force. 
The H olm w ood  was on a course of S. W . £ S. 
magnetic, making about seven to eight knots an 
hour and a good look-out was being kept on 
board her.

In  these circumstances those on board the 
H olm w ood  sighted the A berdon ian  about a mile 
away and rig h t ahead. The A berdon ian  was 
approaching end on to the H olm w ood  and shoitly 
afterwards the helm of the H olm w ood  was ported 
and her whistle sounded one short blast. The 
vessels were then brought in to  a position to pass 
a ll clear port side to port side and the helm of 
the H olm w ood  was then steadied, bu t shortly 
afterwards the A be rd on ia n  sounded two short 
blasts on her whistle and was seen to be altering 
under a starboard helm. The engines of the 
H olm w ood  were immediately stopped and reversed 
fu l l  speed astern, her whistle was sounded three 
short blasts, and her helm was put hard a-port to 
keep her as straight as possible while her engines 
were reversing, but the A berdon ian  s til l coming 
on under starboard helm w ith her stem and port 
bow struck the port side of the H olm w ood  jus t 
abaft the upper bridge w ith such force tha t the 
H olm w ood  immediately began to fill, and soon 
afterwards capsized and sank.

Those on the H olm w ood  charged those on the 
A berdon ian  w ith not keeping a good look-out ; 
w ith neglecting to alter her course to starboard 
to pass the H olm w ood  on the port side; w ith 
crossing ahead of the H o lm w o o d ; and w ith fa iling 
to slacken her speed, or stop or reverse her 
engines in  time or at all.

The casé made by the defendants and counter
claimants was that, shortly before 2 p.m. on the 
5th Jan. 1910 the A berdon ian , a steel screw 
steamship of 1647 tons gross and 747 tons net 
register, manned by a crew of fo rty  hands, was in  
the N orth  Sea, o il Orford Ness, in  the course of 
a vovage from London to Aberdeen, w ith general 
cargo and passengers. The wind at such time 
was south-westerly ligh t, the weather slightly 
hazy, and the tide flood of about a knot an 
hour. The A berdon ian  on a course ot IN E 4 IN 
magnetic was making about twelve knots an hour 
and a good look-out was being kept on board 
her. In  these circumstances the H olm w ood  was 
seen about a point on the starboard bow about 
three quarters of a mile away, shortly afterwards 
the helm of the A berdon ian  was starboarded a 
little , and two short blasts were given on her 
whistle. The Holm wood at once replied w ith  two 
short blasts, and the helm of the A berdon ian  was 
steadied, but shortly afterwards as the H olm w ood  
appeared to be closing in  the whistle of the 
A b e rd on ia n  was again blown two short blasts, 
and as the H olm w ood  was seen to be acting under 
port helm the engines of the A berdon ian  were 
instantly rung fu ll speed astern and her helm 
put hard-a-starboard three short blasts being 
blown on her whistle, but the H olm w ood  came 
on at high speed, swinging to starboard, and 
w ith her port side amidships came into co lli
sion w ith the stem of the Aberdon ian ,, doing

Thifse on the A berdon ian  charged those on the 
H olm w ood  w ith not keeping a good look-out; w ith 
fa iling  to keep her course; w ith fa iling  to act in  
accordance w ith  her whistle signal; w ith fa iling

to ease, stop, or reverse the ir engines in due 
tim e ; and w ith improperly porting.

A rt. 28 of the Collision Regulations is as 
fo llow s:

28. The words “ sho rt b la s t”  used in  th is  a rtio le  
sha ll mean a b las t o f about one second’s du ration . 
W hen vessels are iu  s igh t o f one another, a steam 
vessel under way, in  ta k in g  any course authorised o r 
required by  these ru le s , sha ll ind ica te  th a t oourse by 
the fo llow in g  signals on her w h istle  o r siren viz., one 
sho rt b las t to  mean “  I  am d irec ting  m y oourse to  star- 
board.”

A s p in a ll, K.C. and A. D. Bateson fo r the 
plaintiffs.

L a i f i i j , K.C. and Lew is H oad  fo r the defen 
dants.

B a r g r a v e  D e a n e , J.—In  this case a collision 
took place in the afternoon, at about two o’clock 
on the 5th Jan. in  this year, between the steam
ship A berdon ian , bound from London to Aberdeen 
w ith cargo and passengers, and the Holm wood, a 
steamship bound from the Tyne to London with 
coal. Each accuses the other of being in  fau lt 
fo r the collision. The case is one entirely of fact. 
There may be a question of law involved, but the 
main question is one of fact. The two vessels 
were bound on almost exactly opposite courses. 
The H olm w ood  was on a S.W. I S. course, and the 
A berdon ian  was on a N.E. f  N. course. When 
sighted, according to the Holm wood, the Aber
don ian  was r ig h t ahead, w ith  her mast and funnel 
in  line, showing both bows, and according to the 
A berdon ian  the Holmwood, when sighted, was a 
lit t le  on the starboard bow. The speeds of the 
two vessels at tha t time were—the A berdon ian  
twelve knots and the Holm wood  seven to eight. 
That gives a jo in t speed of about a mile in  three 
minutes. The distances that they were seen 
apart are, according to the Holm wood  a mile, and 
according to the A berdon ian  three quarters of a 
mile. There has been some suggestion made, 
chiefly on behalf of the A berdon ian , that the 
weather was misty, but I  th ink from  the whole of 
the evidence tha t i t  was quite clear, tha t the 
weather was such tha t these vessels were justified, 
both of them, in  going at fu ll speed as they were 
doing. There is a dispute as to what sound 
signals were given and heard. The wind was 
S. W „ and, although a lig h t breeze, favourable to 
sound signals being heard by the Holm wood  more 
readily than by the A b e rd o n ia n ; but I  do not 
th ink  there was anything in the wind really to in te r
fere w ith the hearing of sound signals i f  properly 
given and listened for. The story of the H o lm 
wood is tha t on sighting a vessel a mile off the 
officer on the watch took out his glasses from 
his pocket and satisfied himself tha t the vessel 
was r ig h t ahead, w ith her funnel and masts in 
line, coming straight fo r him. He thereupon, in  
accordance w ith art. 18, ported his helm, and, 
he said, blew one blast of his whistle. The Aber^ 
don ian  never seems to have heard tha t one blast. 
She says she never heard a single blast from the 
Holmwood. Undoubtedly, according to the 
H olm w ood ’s evidence, she blew first. Now, was 
tha t porting on the part of the Holm wood  
observed by the officer of the watch on the Abet - 
d o n ia n ?  H is evidence is peculiar. He says: 
“  I  noticed this vessel. She was sheering slightly, 
sometimes to starboard, and sometimes to port,
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and she was about a point on our starboard bow. 
I  blew two blasts and starboarded fo r her.”  W hy 
did he do tha t ? I t  was contrary to art. 18. I t  
is not that he said he heard a signal of two blasts 
from her. He heard nothing from  her, and star
boarded fo r a vessel very nearly ahead of him. 
He ought to have ported. He says he gave two 
blasts and the other vessel responded w ith a two- 
blast signal. Now, that is denied by the H o lm -  
wood. The H olm w ood ’s story is that, having 
ported, she steadied; tha t she was then on the 
port bow of the A b e rd o n ia n ; tha t then, in 
response to her one-blast signal, the A berdon ian  
starboarded; and that, seeing the A berdon ian  
was starboarding in to  her, the H olm w ood  blew 
three blasts and reversed, and at the same time 
put her helm hard-a-port—as the officer on the 
watch, who had been in the ship fo r some time, 
says, in  order to prevent her going to starboard— 
not, he says, to  send her to starboard, but to check 
the reverse action of the engines. He knew his 
ship, and I  suppose the action of the propeller 
going astern varies in  different ships. S till, in 
th is case the man has to ld us that he did not put 
helm hard-a-port to send her head off to starboard, 
but fo r another reason. In  spite of that, the 
A berdon ian  came on, and there was a very serious 
collision. I  believe about a minute before the 
collision the A berdon ian ’s engines were ordered 
to be put fu ll speed astern, but in  the opinion of 
the court tha t did not seriously reduce her speed, 
and this vessel, going at a very considerable speed, 
not less than about nine knots—she says only six— 
ran into the port side of the H olm w ood, abaft the 
bridge, and sank her. Fortunately no lives were 
lost.

F irs t of all, is there any blame I  can attach to 
the H olm w ood  ? She was r ig h t in  porting. D id  
she blow a single blast? I  believe she did. She 
then steadied, having brought the other vessel on 
her port bow, and she says, “ We were then port 
to port, and i f  the A be rd on ia n  had kept her course 
we should have passed port to p o rt; but when I  
saw the A berdon ian  starboarding in to  me there 
was nothing more fo r me to do but reverse, which 
I  did ; and I  did not blow one blast when I  ported 
my helm, because I  did not intend my head to go 
to starboard.”  I t  is said the H olm w ood  was to 
blame fo r not blowing another blast after blowing 
three, because she pu t her helm to port. I t  is 
said she ought to have blown 11 3 and 1,”  but 1 
th ink  i t  would be very confusing i f  this vessel 
had blown three short blasts and then one short 
blast. That is a signal known in the Thames 
fo r a vessel tu rn ing  round, but what would i t  
have meant to a vessel in  the open sea ? I  do 
not th ink  i t  is a signal which, in  the circum
stances, would have conveyed much to the 
Ab'erdonian  , bu t even i f  the H olm w ood  had 
blown a single blast, in  my opinion at tha t time 
there was no possibility of the A berdon ian  doing 
anything. She had been committed to her star
board helm and she put her helm hard-a-star- 
board at the last moment, but she did not blow 
the extra two blasts when she put her helm 
hard-a-starboard. She ought to have blown 
“  3 and 2 ”  i f  the defendants’ contention is right, 
and tha t would have been very confusing to the 
Holm w ood. In  my opinion the H olm w ood  was 
not to blame fo r any action she took, or fo r 
the omission to blow tha t one blast at the 
last moment to indicate that she was directing

her course to starboard, when in  fact she 
was not, according to her evidence, doing any
th ing of the sort. The A b e rd on ia n  says th is : 
“  I  never heard one blast from the H olm w ood. I  
heard two, and tha t was after I  blew two.”  The 
fact is tha t the A berdon ian  did not hear the single 
blast before, and when she blew two the H o lm 
wood blew three, which was misheard on the A ber
don ian  and was supposed to be two. She heard 
nothing more except tha t signal. Now, I  th ink  
that the A berdon ian  was to blame, firs t of a ll fo r 
starboarding instead of porting under art. 18. 
B u t apart from the article, the evidence of the 
chief officer of the A berdon ian , who was in  charge 
on the bridge, was this. He said : “  I  saw this 
vessel being badly steered, and I  starboarded 
Notw ithstanding tha t in  answer to my two-blasts 
signal she blew two, I  saw tha t she was directing 
her course, not to port, but to starboard, which 
indicated she was under port helm. I  saw tha t 
instead of broadening on my bow she was narrow
ing ”  ; and, notw ithstanding that, he persisted in 
his course of starboarding, and he did not reverse 
t i l l  a time so late tha t i t  was impossible to take 
the speed off the vessel to any serious extent. I  
th ink  the engine-room staff say the engines were 
actually going astern some ha lf m inute before the 
collision. In  my opinion the conduct of the 
A berdon ian  was not justified. A  vessel going at 
great speed at the time in  question should not 
have allowed herself to get so close and should 
not have starboarded in  the way she did. For 
these reasons I  am of opinion tha t the H olm w ood  
is not to  blame, and the A be rd on ia n  is alone to 
blame.

Solicitors fo r the pla intiffs, Thomas Cooper and 
Co.

Solicitors fo r the defendants, W ill ia m  A . C rum p  
and Son.

K IN G ’S B E N C H  D IV IS IO N .
Jan. 14 and  17, 1910.

(Before H a m il t o n , J.;
Ca l c u t t a  St e a m s h ip  C o m p a n y  L im it e d  v .

A n d r e w  W e ir  a n d  Co. (a)
C harte r - p a r ty  — B i l l  o f  la d in g  — E xem ptions  

f r o m  l ia b i l i t y —“  W ith o u t p re jud ice  to th is  
c h a rte r-p a rty  ” — C harte re r indorsee o f  b i l l  o f  
la d in g — B ig h ts  and l ia b il i t ie s  o f cha rte re r and  
shipowner.

A  c h a rte r-p a rty  p rov ided  th a t a sh ip  shou ld  p ro 
ceed to a p o r t  o f  lo a d in g  and  there load a cargo  
and th e re w ith  proceed to a p o rt o f  d ischarge in  
the U n ited  K in g d o m  fo r  a lu m p  sum  fre ig h t .  
I t  fu r th e r  p ro v id e d  th a t the c a p ta in  was to s ign  
b ills  o f la d in g  a t any ra te  o f  f r e ig h t  w ith o u t  
p re ju d ice  to the ch a rte r-p a rty , b u t no t below the 
c h a rte r-p a rty  ra te . I n  the event (w h ich , in  
fa c t, happened) o f  the charterers o r th e ir  
agents being unable  to have o r no t have ready  
f o r  s igna tu re  a l l  or any b ills  o f  la d in g  a t any  
p o rt o r p o rts  by the tim e  the sh ip  was ready  
to s a il, i t  was p ro v id e d  th a t the ch a rte r should  
constitu te  the owners’ a u th o r ity  f o r  the cha r
terers’ agents to s ign  in  the c a p ta in ’s name a ll  
unsigned b ills  o f  la d in g  in  co n fo rm ity  w ith  
m ate’s receipts. I n  the event o f  receivers o f 
cargo w ith h o ld in g  paym en t o f  b i l l  o f  la d in g

(a) Reported by L eonard 0. T homas, Esq;, Barrister-at-Law.
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f re ig h t ,  the am oun t so w ith h e ld  was to be deemed 
to  have been deducted f r o m  the lu m p  sum  f re ig h t  
a nd  no t f r o m  an y  p o rt io n  o f  the f r e ig h t  belonging  
to the charterers, and  the shipowners were to  
take an y  steps necessary to enforce p a ym e n t by 
the receivers o f  cargo o f the am oun t so w ith h e ld ;  
the c a p ta in  and  the shipowners were to have a 
l ie n  on cargo by b i l l  o f  la d in g  f o r  f r e ig h t ; and  
the charte re rs ' L ia b ility  was to cease on sh ipm en t 
o f  cargo, p ro v id e d  the same was w o rth  the lu m p  
sum fre ig h t. The b i l l  o f la d in g  con ta ined  excep
tions f r o m  l ia b i l i t y  w h ich  were d iffe re n t f ro m  
those con ta ined  in  the c h a rte r-p a rty .

W hen the sh ip  a rr iv e d  a t the p o r t  o f  lo a d in g , a 
sh ippe r sh ipped a cargo o f  dates, f o r  w h ich  he 
received a b i l l  o f  la d in g  signed in  accordance 
w ith  the term s o f  the ch a rte r-p a rty  by the 
charterers’ agents a t the p o rt.  W h ile  the sh ip  
was on her passage to the p o r t  o f  d ischarge, the 
charte re rs ' agents made an  advance to the 
sh ippe r on the secu rity  o f  the b i l l  o f  la d in g  
w h ich  was indorsed  to them. The charterers  
presented the b i l l  o f  la d in g  a t the p o rt o f  d is 
charge an d  received the dates, w h ich  were fo u n d  
to be damaged.

I n  a c la im  by the charterers to deduct f ro m  the 
lu m p  sum f r e ig h t  a sum  equal to the deprec ia tion  
in  va lue o f the goods caused by the dam age :

H e ld , th a t, the goods no t being shipped by the 
charterers themselves under the ch a rte r-p a rty , 
the b i l l  o f la d in g  conta ined the term s o f  the con
tra c t o f  c a rr ia g e ; th a t the c h a rte r-p a rty  was 
therefore n o t p re ju d ic e d  by the b i l l  o f la d in g ; 
an d  therefore, i f  the goods were damaged by 
causes f o r  w h ich  the b i l l  o f  la d in g  exempted the 
shipowners f r o m  l ia b i l i t y ,  the charterers were 
lia b le  to p a y  the lu m p  sum  f r e ig h t  in  f u l l .

Co m m e r c ia l  Co u r t .
Action tried by Hamilton, J., s itting  w ithout a 

ju ry .
The plaintiffs, owners of the steamship C a lcu tta , 

sued the defendants, who were the charterers of 
the ship, to recover 236L 13s. 6ci., balance of a 
lump sum fre igh t alleged to be due under the 
charter-party.

The follow ing were the material clauses of the 
charter-party, which was dated the 23rd Oct. 
1908:

1. I t  is  m u tu a lly  agreed between the Steamship
C a lcu tta  Company L im ite d , owners o f the steamship or 
vessel called the C alcu tta , n on  a t Bombay, . . . and
A . W e ir  and Co. th a t the said ship, being t ig h t, staunch, 
and strong, and every way fit te d  fo r the  voyage, sha ll 
. . . proceed to  Busreh and there load, a lways afloat,
as ordered, a cargo o f la w fu l merchandise, and th e rew ith  
proceed to  a safe p o rt in  the  U n ited  K ingdom  or so near 
thereunto as she can safe ly get as ordered by charterers 
to  discharge.

2. The steamer to  discharge, a lw ays afloat, agreeably
to  b il ls  o f lad ing  a t any w harf, r ive r, b e rth , or dock as 
ordered by charterers o r th e ir  agents. F re ig h t to  be a 
lum p sum o f 42001. . . . based on a guarantee by
the owners th a t the steamer can load a dead w e igh t 
cargo of 5600 tons over and above coals, stores, and 
provis ions on board and be w ith in  L lo y d ’s rules, and th a t 
n o t less than 317,500 cub ic foet g ra in  space as per 
bu ilders ’ p lan w i l l  be placed a t charterers’ disposal fo r 
cargo, otherw ise a pro  ra ta  reduction to  be made.

3. . . .  In  the  event o f receivers o f cargo w ith 
ho ld ing  paym ent o f b i l l  o f lad in g  fre ig h t on account of 
sho rt de live ry o r damage claim s, the  am ount so w ith 
held sha ll be deemed to  have been deduoted from  the

aforesaid lum p sum fre ig h t and no t from  any po rtion  o f 
the  fre ig h t be longing to  charterers, and the accounts 
between owners and charterers sha ll be ad justed accord
in g ly , and the owners sha ll take  any steps necessary to  
enforce paym ent b y  the receivers o f the  am ount so 
w ithhe ld .

4. . . . The cap ta in  to  sign b ills  o f lad in g  a t
any ra te  o f fre ig h t w ith o u t pre judice to  th is  charter- 
pa rty , b u t no t be low  ch a rte r-pa rty  ra te, b u t should 
charterers o r th e ir  agents be unable to  have or 
no t have ready fo r  s ignature a ll o r any b ills  of 
lad ing  a t any p o rt o r ports  by  the  tim e  the  ship is  o th e r
wise ready to  sail, i t  is  agreed th a t th is  cha rte r sha ll 
con s titu te  owners’ a u th o r ity  fo r cha rte rers ’ agents to  
sign in  the  cap ta in ’s name a ll unsigned b il ls  o f lad ing  in  
con fo rm ity  w ith  mate’s reoeipts, w h ich  sha ll be granted 
in  due course. . . .

5. The capta in  and owners to  have a lie n  on cargo by 
b i l l  o f lad ing  fo r  fre ig h t, dead fre ig h t, and dem urrage.

12. The ship to  be addressed to  charterers’ agents 
(whom owners accept as agents o f the vessel) a t ports 
o f load ing and discharge. . . .

17. . . . C harterers ’ l ia b i l i ty  to  cease on ship
m ent o f cargo provided same is w o rth  the fre ig h t.

The C a lcu tta  sailed from  Bombay under this 
charter and arrived at Busreh, where she was 
pu t up as a general ship, and received on board 
1031 boxes of dates, shipped by one Jacob Noats 
under a_ b ill o f lading dated at Busreh on the 
25th Nov. 1908, which contained the following 
provisions :

Shipped apparently  in  good order and cond ition  a t 
Busreh b y  Jacob N oats on board the  steamship 
C alcu tta  . . . bound fo r London the under-men
tioned goods . . . J . N . 1031 cases dates stated as
being m arked and numbered as herein indica ted, and to  
be carried and de livered (subject to  the  exceptions, 
lim ita tio n s , and conditions he re ina fter mentioned) in  
lik e  order and cond ition  fro m  ship ’s tack les where sh ip ’s 
respons ib ility  sha ll cease a t the  p o rt o f London or so 
near thereunto as she m ay safely get un to  order or to  
h is  or th e ir  assigns. F re ig h t and prim age fo r the  said 
goods to  be pa id in  cash on a rr iv a l, w ith o u t deduction, 
a t 15s. per ton  o f 20cwt. or 40 cf. a t steamer’s option, 
and to  be considered earned, ships or goods los t or not 
lost. Average payable according to  Y o rk -A n tw e rp  
Rules 1890. . . .

The b ill of lading contained a number of 
exceptions, lim itations, and conditions relieving 
the shipowners from  lia b ility , which were not 
contained in  the charter-party. I t  provided that 
the mate’s receipts were to be evidence of the 
quantity and the condition in  which the goods 
were received by the shipowners from river 
steamer and craft. The b ill of lading, which 
conformed w ith the mate’s receipts, was signed 
by one Khedery, the defendants’ agent at 
Busreh, and was signed fo r and on behalf of 
the master pursuant to the authority given by 
clause 4 of the charter-party to the charterers’ 
agent to sign bills of lading in the captain’s 
name.

On the 11th Dec., while the vessel was at sea, 
Khedery, on behalf of the defendants, made an 
advance, or agreed tha t an advance should be 
made, to Noats. The advance was in  the form  of 
a d ra ft fo r 2001. drawn by Khedery upon the 
defendants in  favour of Noats, which was handed 
to him, and he indorsed and handed to Khedery 
as security fo r the advance the b ill of lading 
relating to the boxes of dates. The defendants 
therefore became pledgees of the dates. They
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subsequently made a fu rthe r advance of 100/. to 
Noats.

When the C a lcu tta  arrived in  England the 
b ill of lading was presented by the defendants, 
who occupied the dual position of pledgees and 
also agents of Noats fo r the sale of the dates 
fo r him on consignment. The goods were 
delivered under the b ill of lading, when they were 
found not to be in  good order and condition. The 
pla intiffs claimed the lump sum fre igh t under 
the charter-party. The defendants admitted the 
claim subject to a counter-claim fo r 236/. 13s. 6c/., 
which they claimed to deduct fo r damage alleged 
to have been done to the goods on the voyage. 
The p la in tiffs called evidence to prove tha t the 
dates were not in  fact in  good order and con
dition when shipped, and that the damage was 
not sustained on the voyage, and alternatively 
they contended tha t the goods were shipped under 
the b ill of lading, the exceptions in  which 
exonerated them from  lia b ility  fo r any damage 
sustained during the voyage. The defendants 
called evidence to prove tha t the goods were 
shipped in  good order and condition, and tha t they 
had sustained damage on the voyage, and they 
contended that the ir rights were governed by the 
charter-party and not by the b ill of lading, and 
tha t therefore the pla intiffs were not exempt 
from  liab ility . Leave was given at the tr ia l fo r 
the defendants to deliver a pleading which 
alleged tha t the vessel was unseaworthy in  regard 
to the position in  which the dates were stowed. 
I t  was admitted tha t i f  the p la in tiffs were entitled 
to rely on the terms of the b ill of lading, the 
exceptions afforded an answer to the defendants’ 
claim fo r damage to the dates; and i t  was also 
admitted tha t i f  the terms of carriage were those 
contained in  the charter-party, the exceptions 
therein afforded no answer to tha t claim.

S aru tton , K.C. and M ack inn o n  fo r the defen
dants.—I f  the goods were in  fact shipped in  good 
order and condition, the charter-party is the 
document which governs the mutual rights and 
liab ilities of the shipowners and charterers. The 
effect of clause 4 of the charter-party is that a 
b ill of lading given under its provisions constitutes 
a contract of carriage between the charterers and 
the shipper. The b ill of lading, even i f  signed by 
the captain, was to the knowledge of the shipper 
signed by him as. the agent or servant of the 
charterers. The b ill of lading was in  fact signed 
by the charterers’ agents, although expressed to be 
signed fo r and on behalf of the captain. The 
charterers were the agents of the shipper fo r the 
sale of the cargo on consignment, and made an 
advance on the cargo. The cargo was in  sub
stance the charterers’, and, i f  that is so, the b ill of 
lading is merely a receipt fo r the cargo, and its 
exceptions do not protect the shipowners :

Rodocanachi v. M ilb u rn ,  6 Asp. M ar. Law  Cas. 
100 (1886) ; 17 Q. B . D iv . 316 ; 18 Q. B. D iv . 67 ;

K rug er v. Moel T ry  van S h ip p in g  Com pany, 10 
Asp. M ar. Law  Oas. 310, 416, 465 (1907); 97 
L . T . Rep. 143 ; (1907) A . C. 272.

I f  the cargo was the shipper’s, the b ill of lading 
constituted a contract of carriage between him 
and the charterers, in  which case the shipowners 
cannot rely on the exceptions, as they are not 
parties to the contract. I f  the b ill of lading 
constituted a contract of carriage between Noats 
and the shipowners, the charter-party provided 
in  clause 4 tha t the bills of lading were to be

signed ‘ w ithout prejudice to this charter-party,”  
and these words mean that, whatever terms may 
be contained in  the b ill of lading, the charter- 
party contract is not to be altered by them :

Hansen  v. H a rro ld  Brothers, 7 Asp. M a r. La w  Cas. 
464 ; 70 L . T . Rep. 475 ; (1894) 1 Q. B. 612 ;

T u rne r v . H a j i  Goolam Mahomed Azam, 9 Asp. 
M a r. Law  Cas. 588; 91 L . T . Rep. 216; (1904) 
A . C. 826.

Consequently the shipowners are not excused 
from lia b ility  by any exemption not contained 
in  the charter-party, and are therefore liable fo r 
the in ju ry  done to the goods.

B a ilhache , K.C. and R aeburn  fo r the p la intiffs.— 
Assuming tha t the cargo was damaged on the 
voyage by causes fo r which the b ill o f lading 
exempted the shipowners from liab ility , i t  is clear 
from  clause 3 of the charter-party tha t the 
charter-party may be prejudiced by the b ill of 
lading where the receivers of cargo, in  th is case 
the defendants, w ithhold payment of the b ill of 
lading freight, which they are w ithholding to a 
certain extent, and in  tha t case the shipowners 
may take any steps necessary to enforce payment 
by the receivers of the amount so withheld. The 
relations between the various parties must be 
determined upon the documents and circum 
stances of the case :

Samuel v. West H a rtle poo l Steam ship Company, 
11 Com. Cas. 115.

In  the present case the inference must be that 
Noats was the shipper, tha t the cargo was his, 
tha t the b ill of lading was signed fo r and on 
behalf of the captain, and that i t  constitutes the 
contract of carriage between Noats and the 
plaintiffs. By v irtue of the B ills  of Lading A c t 
1855 (18 & 19 Y ict. c. 11), the indorsee has trans
ferred to him all such rights of suit and is subject 
to the same liab ilities in  respect of the goods as 
i f  the contract contained in  the b ill of lading had 
been made w ith himself, and i t  makes no difference 
where the indorsees happen to be the charterers. 
The words “  w ithout prejudice to this charter- 
party ”  only mean w ithout prejudice to the rights 
and liab ilities of the parties w ith respect to acts 
done under the charter-party :

Gledstanes v. A lle n , 12 C. B . 202.
Shand  v. Sanderson, 28 L. J . 278, E x.
K rug e r  v. Moel T ryvan  S h ip p in g  Com pany (sup .).

W lieie the goods are shipped under a charter- 
party, the terms of the charter-party, and not those 
of the b ill of lading, govern the mutual rights of 
the charterers and shipowners :

Hansen v. H a rro ld  Brothers  (sup .).
Turne r v. H a j i  Goolam Mahomed Azam  («up.).

The goods in th is case were not shipped under 
the charter-party, but under the b ill of lading, 
and i t  cannot therefore be said tha t the b ill of 
lading prejudices the charter-party : one ins tru 
ment deals w ith the hire of the ship and the other 
w ith the carriage of the cargo. I f  the goods had 
been in  fact shipped under the charter-party, i t  
would then have been the governing instrument. 
As by the terms of the b ill of lading the plaintiffs 
as between themselves and the shippers were not 
liable fo r the damage, and by indorsement of the 
b ill of lading to the charterers the la tte r take the 
place of the shipper, the p la intiffs are therefore 
not liable fo r the damage to the goods.

S cru tto n , K .C . in  reply.
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H a m il t o n , J.—This action, which raises a 
number of points of law, some of which are 
apparently not covered by direct authority, and 
also a number of questions of fact, very difficu lt 
at firs t sight, is brought by the owners of the 
steamship C a lcu tta  against the charterers fo r a 
balance of fre igh t due under the charter-party. 
The defendants adm it the cluim, subject to their 
counter-claim, and they claim fo r damage to 
goods on board the vessel. The counter-claim has 
been stated to be meant to cover, and must be 
taken to cover, a claim alternatively fo r breach 
of the charter-party, and a claim in to rt in 
respect of damage to the cargo. I t  has been 
agreed tha t the amount of the damage on the 
counter-claim, i f  any, is the amount of the claim, 
2361. 13s. 6d. The defence to the counter-claim, 
a ll the facts being traversed, is that the liab ility , 
i f  any, is one which arises under a b ill of lading 
orig ina lly  granted to Jacob Noats, and the excep
tions contained in  tha t b ill of lading are a 
complete answer to the facts alleged, even i f  they 
are proved. Leave has been given to deliver a 
reply to that defence, which apparently was not 
thought to be of sufficient importance to be 
advanced u n til the last moment. The reply 
alleges tha t the vessel was unseaworthy in  respect 
of the position in  which the cargo was stowed 
in  the vessel, and i t  was delivered on the 
14th Jan. 1910. The charter-patty, dated the 
23rd Oct. 1908, is between the plaintiffs, as owners 
of the vessel, and the defendants, Messrs. Andrew 
W e ir and Co. I t  contains a provision of the 
ordinary type fo r a cesser of the charterers’ 
lia b ility  on shipment of the cargo. The cargo is 
to be loaded at the Busreh bar and Bushire, or 
other places in  the Persian Gulf, and i t  is a 
general cargo to be carried to thé Gni ted Kingdom. 
I t  contains a provision (clause 4) in  these words : 
“  The captain to sign bills of lading at any rate 
of fre igh t w ithout prejudice to the charter-party, 
bu t not below charter-party rate, but should 
charterers or the ir agents be unable to have or 
not have ready fo r signature a ll or any bills of 
lading at any port or ports by the time the Bhip 
is otherwise ready to sail, i t  is agreed tha t this 
charter shall constitute owners’ authority fo r 
charterers’ agents' to sign in  the captain’s name 
a ll unsigned bills of lading in  conform ity w ith 
mate’s receipts.”  The vessel having gone to 
Busreh, there were received on board, on the 
24th Nov. 1908, 1031 boxes of dates, fo r which 
the mate signed in  good order and condition. 
They were, in  fact, dates in  boxes, which were 
oovered w ith gunnies, having been packed orig i
na lly w ith reference to the Australian and not 
the United Kingdom market, and the mate says, 
as indeed the receipt would show, that they were, 
as fa r as the appearance of the cases were 
concerned outwardly, in good order and condition. 
For some reason, and I  have no doubt pursuant 
to the authority given to them by clause 4 of the 
charter-party, the b ill of lading when signed was 
signed by Khedery fo r and on behalf o f the 
master, Khedery being the agent at Busreh of 
Andrew W eir and Co., regularly acting fo r them 
there, and the b ill of lading states the shipment 
apparently in  good order and condition by Jacob 
Noats, I  th ink  his name is, and i t  is dated the 
25th Nov. 1908. The charter-party is quite the 
ordinary type. I  th ink  i t  is quite clear from the 
nature of the business that i f  the captain had

been available he would have signed the b ill of 
lading, and he would have done so at the request 
of Khedery as agent fo r the charterers, Andrew 
W eir and Co. No doubt i t  is the case that 
Noats shipped his cargo upon the introduction of 
the charterers, and very like ly after some previous 
arrangement had been made between them as to 
the terms of fre igh t and otherwise to be contained 
in  the b ill of lading, which is in  Andrew W eir and 
Co.’s usual form. I  have been invited in  the firs t 
instance to say tha t the b ill of lading constitutes 
a contract of carriage between Andrew W eir and 
Co. and Noats, and tha t the shipowners, the 
plaintiffs, are not parties to it.  I t  is no doubt, I  
th ink, the case tha t although transactions by 
charter and sub-charter, time charter and sub
time charter, and by way of charter and b ill 
o f lading fa ll into a number of quite well 
recognised types, in  each case i t  is necessary 
fo r the judge, in the words of Walton, J. in 
Sam ue l v. West H a rtle p o o l S team ship  Company 
{sup.), to determine fo r himself on the docu
ments and circumstances of the case whether the 
contract fo r the carriage of the cargo is made 
w ith the charterers or w ith  the owners. I  am 
quite satisfied personally tha t the signature of 
that b ill of lading by Khedery, which was ex
pressed to be fo r and on behalf of the master, 
had the same effect as i f  the master had signed 
it, and i t  caused a contract to  arise by way of 
b ill of lading between the shipowners and Noats, 
who was in  fact, as I  find, the shipper of the 
goods. There is no fact whatever proved before 
me to show anything contrary to that, which I  
th ink  would be the ordinary inference from the 
documents in  the ordinary course of business. 
The goods having been shipped by Noats, at a 
date when the vessel was at sea somewhere down 
the Persian Gulf, as I  gather—namely, on the 
11th Dec.—Khedery, on behalf of Andrew W eir 
and Co., made an advance, or agreed tha t an 
advance should be made, to Noats on those dates, 
and he took the b ill of lading, which was, I  
assume—I  have not seen the orig inal—duly 
indorsed by Noats, and advanced him 2001. as 
per his letter, which I  suppose is his advice to 
his principals, and he handed to Noats a draft 
drawn by him on Andrew W eir and Co. in Noats’ 
favour. Accordingly, on the 11th Dec., Andrew 
W eir and Co. became pledgees of the goods of 
which the symbol was this b ill o f lading. They 
subsequently made a fu rthe r advance of, I  th ink, 
another 1001. When the ship arrived in  th is 
country the bills of lading were presented by 
Andrew W eir and Co. They occupied at that 
time the position both of pledgees and also of 
agents fo r Noats to sell dateB for him on consign
ment, but they presented the b ill o f lading, and 
the goods were delivered under the b ill of lading. 
So fa r as I  know, no question then arose as 
to the charter-party except this, tha t when the 
claim fo r fre igh t arose i t  was a claim fo r fre ight, 
as fa r as these goods are concerned, to which the 
answer made was tha t Messrs. Andrew W eir and 
Co. were entitled to make a deduction fo r the 
damage which, by tha t time, i t  was found the 
goods had sustained. The claim made in  the 
action, and the claim paid, so fa r as payment was 
made, was a claim fo r the lump sum fre igh t as 
determined by the terms of the b ill of lading. 
Now, i t  was discovered that the goods were in  
fact not in good order and condition. Dates are
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regularly shipped to th is country in  very large 
quantities and arrive perfectly safely. Although 
there is doubt and controversy as to the exact 
condition of these goods they were undoubtedly 
not in  good condition. The statement made on 
behalf of Messrs. Andrew W eir and Co. is that 
the cause of their damage was tha t they were 
stowed in the bridge-deck, alternatively called 
the ’tween deck, in  a position immediately fo r
ward of the engine and boiler space, and part of 
the cases, at aDy rate, were close up against the 
bulkhead which separates the hold frbm the 
engine and boiler space, while others were further 
off or nearer the centre or forward part o f the 
’tween deck in question, and i t  is the case fo r the 
defendants tha t the goods were damaged by 
being put there, tha t they had been shipped in  a 
perfectly good state, a state in  which they ought 
to have been carried quite well to th is country, 
and tha t the whole cause of the damage is due 
to the ir being in  tha t position. A part from the 
question being raised in  the reply as to the unsea
worthiness of the ship, i t  is admitted tha t i f  the 
shipowner is entitled to the protection of the h ill 
of lading exceptions he would have an answer to 
the damage thus discovered in  the dates. I  need 
not, therefore, read the numerous exceptions 
in  the b ill of lading, because tha t has been 
common ground throughout. I t  is also common 
ground tha t i f  the terms of carriage are those 
contained in the charter-party, the exceptions in 
the charter-party would not relieve them from  
damage so arising. I t  is argued by M r. Bail- 
hache fo r the shipowners tha t the provisions of 
clause 3 of the charter-party in  any event in tro 
duce in to its terms the obligations of the charterers 
to submit to  have this claim covered by, the 
exceptions in the b ill o f lading, and the way i t  is 
got at is th is : the charterers’ case is tha t the 
captain was to sign b ills  of lading at any rate of 
fre igh t w ithout prejudice to th is charter-party. 
That means tha t i f  a b ill o f lading is created, and 
if  the charterer obtains a tit le  under the b ill of 
lading, his rights against the shipowner shall not 
he prejudiced thereby, but the charter-party as 
between himself and the shipowner shall remain 
unprejudiced, and therefore, in  a ll questions as 
between himself and the shipowner, the charter- 
party, and not the b ill of lading, shall be the 
document containing the terms by which the 
question is to be settled. Then the argument 
upon clause 3 is that even i f  tha t be the true 
meaning of clause 4, clause 3 so lim its  clause 4 
tha t in  a certain event the charterer and the terms 
of the charter-party may be prejudiced, and the 
terms of the b ill of lading may be introduced 
against the charterer, and that event is the event of 
the receivers of the cargo, who are the defendants 
here, w ithholding payment of b ill of lading 
fre igh t on account of damage claims, in  which 
case the charter-party provides tha t the owner 
shall take any steps necessary to enforce pay
ment by the receivers of the amount so w ith
held. Now, I  do not th ink  clause 3 was intended 
to refer to th is case. I  do not th ink tha t “  in  
the event of the receivers of cargo withholding 
payment of b ill of lading fre igh t on account of 
damage claims ”  is intended to cover a case 
where the receivers of cargo are the charterers, 
or where they decline to pay the charter-party 
fre igh t whether in  fact they were liable to pay the 
h ill o f lading fre igh t or not. I  th ink  tha t is

only intended to prevent the shipowner at the 
port o f discharge allowing a th ird  party s deduc
tions on account of damage, in  fact, deducting 
them himself from the portion of the fre igh t m 
excess of the lump sum charter-party which 
would belong to the charterer, and paying himseli 
the fu ll lump eum fre ight, leaving the whole 
burden of the damage to fa ll upon the charterer.
I t  seems to me tha t tha t is only a provision 
sim ilar to the provisions about lien, compelling 
the owner to do his best to make the receiver pay 
in  fu ll, and i f  that endeavour does not succeed, 
then to apply the previous words of the clause 
about the adjustment of the accounts between 
the owners and the charterers. B u t i t  appears 
to me tha t the argument raised upon clause 4 
is not well founded. The contract by way of 
charter-party bound the captain ^to sign bills of 
lading at any rate of fre igh t w ithout prejudice 
to th is charter-party. I t  bound him, therefore, 
at the request of the charterers, to sign bills 
of lading which, i f  given to the charterer fo r 
goods shipped by him, would in  his hands be only 
receipts fo r the goods and documents of t it le  
representing the goods while afloat ; hu t which i f  
he indorsed them away would result in  the ship
owner becoming liable as upon a contract to the 
indorsee of the b ill of lading ; and i t  provided 
tha t this should be done without prejudice to this 
charter-party, a prejudice which is m utua l; tha t 
is to say, neither party is to be prejudiced in  his 
relations w ith the other under the charter-party 
by 'its  being done. B u t in  the present case 
there never was any shipment by the charterer of 
these goods under the charter-party at all. There 
was from the firs t a contract fo r the carriage ot 
these goods, which is a contract on the terms of 
the b ill of lading given to Noats—i t  appears to 
me that then the obligation to carry the goods to 
the ir destination was governed by the terms of 
the b ill of lading from the beginning, and tha t the 
charterer thereafter, whatever he had to do w ith 
the goods, was not to have anything to do w ith 
them under or upon the terms of th is charter- 
party. He does not ship them under the 
charter-party ; he does not acquire them under 
the charter-party, and they are in  fact being 
carried, not under the charter-party, but under 
the terms of the instrum ent which is from  
the beginning an operative b ill of lading 
in  favour of Noats, the shipper. Under 
these circumstances, i t  does not appear to 
me tha t the fact tha t the charttre i subse
quently becomes interested in the goods entitles 
him to claim any benefit in  respect of the 
carriage of the goods from the terms of the 
charter-party, as distinct from the terms of the 
b ill of lading. Whether he acquires special 
property by lending money upon the b ill of 
lading, or whether he acquires a general property 
by purchasing the goods, or taking the indorse
ment of the b ill of lading, i t  appears to me 
the goods are not being carried under the charter- 
party, and tha t in  enforcing the terms of the 
b ill of lading against him  the charter-party is 
not being prejudiced, because the charter-party is 
only to be observed in  respect of transactions to 
which i t  is. in  effect, being applied by the parties. 
This point, which I  th ink  is more a question of 
fact than of law, and which is the po in t advanced 
by M r. Bailhache on behalf of the shipowners, 
appears to me to be a sound one. I  th ink  that
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v irtua lly  the charter-party only applies to things 
tha t are done under it .  I t  is the governing 
document, no doubt, as regards things done under 
i t  when the charter-party and the b ill o f lading are 
both granted in  the firs t instance to the 
charterer, bu t in a case like  this, where no part 
of the shipment or actual carriage is under the 
charter-party, i t  does not appear to me tha t the 
terms of the charter-party apply to the trans
action at all.

I t  appears, furtherm ore—and reference has 
been made to the words of Lord Selborne in 
Sewell v. B u rd ic k  (5 Asp. Mar. Law Cas. 376 
(1884); 52 L . T. Rep. 445; 10 A. C. 74) 
—tha t when Messrs. Andrew W eir and Co. 
demanded delivery of the goods under the b ill 
o f lading at the end of the voyage, they did 
so upon the production of the b ill o f lading 
and as parties interested by virtue of it ,  and 
thereupon, under the B ills  of Lading Act, the 
contract expressed or evidenced by the b ill of 
lading would become binding upon them as 
between themselves and the shipowner. The 
result of that, I  th ink, is tha t the defence 
alleged in  par. 3 of the counter-claim fails, 
because i t  states tha t the dates were dates whereof 
the defendants were owners, or, alternatively, 
pledgees, shipped under the charter-party, and in  
my opinion the obligation, shipped under the 
charter-party, is an essential averment in  tha t 
paragraph, and i t  is not proved in  fact, and con
sequently the counter-claim, as fa r as tha t para
graph is concerned, fails. B u t then i t  is said 
par. 4 of the counter-claim is a claim in  to rt. I t  
is a claim which can be raised by the charterer, 
not as holder of the b ill of lading at all, and i t  
is a claim as to which, i f  he is not a party to the 
b ill o f lading, the b ill of lading affords no answer. 
I  had better deal w ith this, because although i f  i t  
is true tha t by presenting the b ill of lading in 
London, as was done, the charterer became a 
party to it, tha t would afford an answer to the 
claim in to rt, because i t  enabled the shipowners 
then to set up the b ill of lading exceptions. I  
had better deal with the point as i t  is raised 
apart from tha t contention, and upon the sug
gestion that there is a to rt in  the mode in  which 
the goods were shipped orig inally and dealt w ith 
in  the course of the voyage. Furthermore, i f  the 
reply be r ig h t tha t the ship was unseaworthy, 
then the b ill of lading exceptions afford no 
answer at all. I t  therefore becomes necessary 
to consider in  detail the facts w ith regard to the 
shipments. The firs t point is : Were the goods 
fresh dates of the season of 1908 or not ? Upon 
the assumption tha t they were fresh goods of the 
season, in  ordinary experience there would have 
been no difficulty in  carrying them to the ir destina
tion in  safety, and upon the assumption tha t they 
were shipped, as alleged in  par. 4 of the defence 
to the counter-claim, in  a dry and perished con
dition originally, tha t would account for what was 
discovered in  London. The most probable way 
in  which dates can be shipped from  Busreh in  a 
dry and perished condition is i f  in  fact they are 
dates of the previous season which have been le ft 
over fo r the season of 1908. In  th is way i t  
becomes material to consider whether the dates 
were of the season of 1908 or not. The evidence 
as to tha t is, firs t of all, and principally, the 
evidence of. M r. Smith, who was called on behalf 
of the charterers, who has seen the dates in  London

and has high competence in  the matter. He is 
supported by a gentleman acting in  Messrs. 
Andrew W eir’s firm  whose name is Corkis, who 
also says w ith Mr. Sm ith tha t the dates were, he 
has no doubt, dates of the season 1908. The only 
other person who has seen the dates is M r. Free
man, a surveyor called on behalf of the ship, who, 
although I  make no suggestion against his fa ir 
ness, obviously has not anything like the compe
tence of those two witnesses. I  th ink  i t  is clear 
on the evidence of M r. Smith and Mr. Corkis 
tha t the dates were dates of the season 1908. 
S till, discussion then arises as to what condition 
they were shipped in, because, although they can 
be carried to th is country w ith perfect safety, 
accidents w ill happen, and i t  is not inevitable that, 
having been carried in  the conditions in  which 
they were carried, they should take harm ; nor 
is i t  at a ll conclusive tha t the nature of the 
damage was such tha t i t  could only have arisen 
on board the vessel. In  order to make tha t con
clusive, i t  is necessary to show th a t they were 
shipped in  a sound condition. The only evidence 
that I  have w ith regard to their condition when 
shipped, apart from the mate’s receipt, which I  
th ink  only deals w ith the outside of the cases, is 
tha t of fou r persons who are certified by the 
B ritish  Consul at Busreh as merchants, and who 
certify tha t the dates were of fa ir  average of the 
season of 1908, and were in perfectly sound con
dition when they were shipped, and this they do 
on the 1st May 1909. Now, in  my opinion, the 
nationality, education, tra in ing, and so forth , of 
deponents has to be taken in to account jus t as 
much when they sign certificates in  foreign parts 
as when they give the ir evidence in  the witness- 
box;, bu t I  do not want i t  to be in  the least 
supposed that I  discredit this certificate because 
i t  is signed by merchants at Busreh, who are 
Arabs, Persians, or what not, nor do I  place any 
particular reliance in  th is case upon the fact that, 
although under the order they should have sworn 
on affidavit, they in  fact signed a certificate. 
S tric tly  speaking, I  do not th ink affidavits would 
have been admitted. B u t there is nothing what- 
ever here to show what the ir means of knowledge 
were. They may never have seen the dates ; they 
may have forgotten a ll about them, or they may 
have signed because Mr. Noats to ld  them the 
dates were perfectly sound ; there is nothing 
said as to where the dates came from  or how 
they were treated between the ir being gathered 
and being shipped, where or how they were 
packed, or anything of the kind. I  cannot 
speculate either one way or the other as to 
those circumstances. A ll  I  know is tha t the 
dates were dates of the season 1908, the shipping 
part of which season begins in  September, and 
which were not shipped u n til late in  November 
of tha t year. How they were treated and what 
their actual condition was I  do not know, and the 
only inform ation tha t can be got as to their 
actual condition is such as may be gathered from 
the examinations which were made here. The 
condition in  which the dates were found is spoken 
to by M r. Corkis, who saw them, and also by Mr. 
Saunders and Mr. Smith. Mr. Corkis, I  th ink, 
did not see them all. Mr. Sm ith did see the whole 
lo t after they had been opened by the M illw a ll 
Dock Company, but I  understand that he did not 
see them on board. Mr. Saunders saw them on 
board w ithout making any very close examination
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on the ship, and he subsequently saw them on the 
22nd Jan., when 103 cases had been opened, and 
these he examined. W ith o u t going in  close detail 
into the reports and the evidence of these gentle- 
men, i t  is manifest tha t there is a very consider
able difference of view between them. Mr. Cork is 
said tha t some boxes had in  fac t gone to powder; 
that in  some they were as sound as possible, and 
in  some they were baked to a powder; and he drew 
attention to  the fact that, instead of the whole 
contents of a single box going uniform ly, the 
baking and powdering took place irregu larly at one 
end or at the other end, at one side or the other 
side, but not at both ends or both sides. Mr. 
Saunders, both in  his report and in  his evidence, 
took the same view. He made a report on the 
22nd Jan. in  which he said tha t “ seventy-two out 
of the 103 boxes were heated and baked, the 
damage in  some cases extending a few inches, 
in others rig h t through, the dates being baked 
into powder.”  I  th ink  i t  is quite clear from  his 
evidence and from  tha t of M r. Corkis tha t they 
thought the way in  which the damage had been 
caused was by heat radiating directly from the 
after-bulkhead of the bridge-deck near to which 
the cases were stowed. P a rt of tha t bulkhead 
from side to side of the ship consisted of the 
permanent iron casting o f the boiler space, and 
part of i t  consisted of a temporary wooden 
bulkhead erected to the wings. The case they 
made was tha t eighty to 100 cases would be in  
actual contact w ith tha t bulkhead, and others 
would be stacked near them, and those nearest to 
the bulkhead would get baked, and did get 
baked, and that the side nearest the iron bu lk
head was the side tha t was most affected, and 
those tha t were fu rthe r off were affected least, 
and those tha t were furthest off were those tha t 
escaped. On the other hand, the evidence of Mr. 
Smith is different. He says tha t he th inks the 
damage was due to steam and want of ventilation, 
and tha t i f  there had been heating he would have 
expected the exudation of a good deal of juice, 
of which he did not notice any extraordinary 
quantity ; but that, on the other hand, i f  the goods 
get too warm and are not properly ventilated, 
steam is given off, and the steam then s till fu rthe r j 
affects the dates, as great heat is set up by the 
vapour, and damp is created which eventually 
rots the dates, and those which are rotten enough 
go to powder; and he says exp lic itly  in  cross- 
examination tha t th is is caused by want of 
ventilation, and in  re-examination he says: “  I  
do not know what the baking would do to them, 
hut the cases nearest the bulkhead would be more 
baked than those fa rther off.”  Here are people, 
Mr.' Smith, probahly the more experienced, and 
Mr. Saunders, the gentleman who had seen them 
on board the ship, giving different views as to how 
the dates came to be damaged. On the other 
hand, witnesses fo r the defendants say, particu
larly Captain Paton, who has great experience as a 
captain of vessels carrying dates, and Mr. Green, 
a cargo superintendent, tha t they have seen dates 
stowed in  sim ilar positions in  similar ships, 
and carried on the same voyage without sustain
ing any damage at a l l ; and Mr. Freeman, who, 
although inexperienced in the matter of dates, 
s till did see the goods, does not th ink 
tha t so large a percentage was damaged as Mr. 
Saunders and Mr. Smith th ink  were damaged. 
There is a sufficient amount of uncertainty arising 
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out of the contradiction of these witnesses to 
make one th ink  tha t the mere state of the dates, 
as found in  London, does not of itse lf show that 
the damage must have been caused by something 
happening in  the course of the voyage. There
upon, one referred to the ship and her con
struction, and the position in  which the dates 
were stowed. As to that, the cross-bunker 
below this bridge-deck has the metal bulkhead, 
which divides i t  from the engine and boiler 
space, sheathed w ith wood deeding, and there is 
an air space between the wood deeding and the 
watertight bulkhead. Ho doubt the object of 
tha t is to  insulate the cross-bunker, when i t  has 
cargo in  it, from  the engine and boiler space. 
One would very naturally in fer that, as tha t pre
caution is taken in  the cross-bunker and not in  the 
bridge-deck, those who had the fitt in g  up of the 
ship thought or found tha t the cross-bunker was 
hotter than the bridge-deck. There are some who 
say tha t a ll bulkheads dividing cargo spaces from 
engine spaces should be so sheathed. The N orth  
of England rules have been produced, in  which i t  
is recommended tha t tha t should be done. That 
may be a counsel of perfection, hut i t  is suggested 
tha t i t  is an imperative necessity. When you get 
to the space in  question there is no deeding and 
no air space. The place of the wooden sheathing 
was taken in  th is case by dunnage mats of 
an ordinary character, and, i t  is said by the 
witnesses fo r the ship, also by bamboos put in. 
One witness on the other side, Mr. Saunders, who 
contradicts that, had some opportunity, I  do not 
th ink very great opportunity, of seeing whether 
there were bamboos or not. I ,  on the whole, 
th ink  that there were bamboos as well as mats, 
but I  do not th ink  anyone contends that the 
bamboos added very much to the insulation 
caused by the mats. That being so, i t  was then 
said tha t the arrangements of the ship made 
the bridge-deck a hot space, which some of the 
witnesses described as like an oven. The iron 
deck of the bridge-deck crosses at its  top, close 
up against the engine bulkhead, the air space 
which separates the engine iron bulkhead from 
the wood deeding in  the cross-bunker. I t  is said, 
i f  that a ir gets hot, as i t  w ill do, i t  must 
either escape by some means of ventilation or i t  
w ill tend to heat the 2in. or 3in. of plate next to 
the wall o f the bridge-deck, and, of course, tend 
fu rther to heat the floor of the bridge-deck 
compartment. There is a contradiction as 
regards whether tha t space is ventilated or not. 
M r. Saunders says he does not know, and he did 
not look. The mate says tha t he thinks i t  is not 
ventilated, but the captain says tha t i t  is, and 
that i t  is ventilated by a pipe at the top. On the 
whole, I  th ink tha t the captain is more like ly to 
know than the mate, and tha t i t  is ventilated 
by a pipe at the top. Then i t  is said that, apart 
from that heat, there is also the heat which comes 
from the engine-room, through the unsheathed 
p lating of the engine and boiler bulkhead. As 
to that, ihe funnel carrying away the exhaust 
gases from the furnaces runs up something like 
4ft. abaft of tha t plating, but it, as I  understand, 
is cased w ith another casing, the object being to 
cause a current of a ir to pass round the funnel so 
that the funnel would radiate its  heat directly 
in to the engine space. A t the top of the fidley or 
engine casing, some few feet 1 th ink—something 
like  4ft. or 5ft. above the level of the hatch of the

3 F
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bridge-deck—there are the ordinary grating bars, 
and in th is space, close against the bulkhead, runs 
the ladder by which the firemen emerge to the 
outer air, and also close to tha t bulkhead there 
run up the ventilators tha t are the down-takes 
to the engines, which are also used at times 
as funnels or shoots. The space, therefore, 
between the funnel and the bulkhead is one in  
which the men are constantly called upon to 
be, either when they are going up on deck or 
when they are at work. I t  is admitted by Mr. 
Mowat, one of the witnesses fo r the defendants, 
tha t th is bridge-deck space would be a ll r igh t 
as regards its forward part, which is well away 
from  the bulkhead. I t  is proved to my satisfaction 
tha t grain cargoes have been carried in  that space 
before and since this voyage, and no claims fo r 
damage have been made. I t  is proved by Captain 
Paton also to my satisfaction that dates are 
commonly carried in  some such space as this, and 
i t  is proved tha t dates were carried in  the cross- 
bunker on this occasion and discharged at Suez 
and P ort Said w ithout any claim being made, and 
the witnesses from  the ship say, as fa r as they 
know, the bridge-deck is not hotter than the cross- 
bunker. M r. Dudgeon, who has not seen the ship, 
but is, of course, an experienced marine architect 
and surveyor, th inks tha t the heat would be 
greater at the bridge-deck than at the cross
bunker. I  do not th ink  that speculation, i f  
i t  is speculation, as to the relative heat at 
two points of a ship, which M r. Dudgeon 
has not seen, can, however one may respect 
his opinion, outweigh the evidence of the 
captain and the mate, who knew the ir ship, 
and have had an opportunity of examining it, 
and one of whom, the captain, I  understand, has 
been in  the ship since this voyage, and has had an 
opportunity of directing his attention to this 
very point. I t  does not seem to me tha t in  itself, 
although i t  has got no wooden sheathing, that 
compartment can be described as an improper 
place in  which to stow even such cargo as dates.

The dates, however, i f  stowed in  there, no doubt 
must be properly looked after, and then come two 
questions: Were they accessible so tha t they 
could be properly shifted and attended to i f  they 
got too hot P and was the compartment properly 
ventilated by the removal of the hatches from 
time to time P The la tte r po in t is very im portant 
in  th is case, because, i f  the hatch was removed 
from tim e to time in  the way in  which hatches 
are constantly removed fo r cargoes of th is class, 
i t  appears to me tha t an accumulation of heat 
causing steam and then causing fu rther damage 
to the dates, of which M r. Smith saw traces, could 
not have happened on board th is vessel. A  com
partment of th is size, with a hatch 8ft. by 16ft., 
removed from time to time, would le t out any 
heat tha t there was, and would effectually prevent, 
I  th ink, the accumulation of any steam which is, 
in  his own words, the cause of the damage he 
found. This depends on the evidence of the 
captain and the mate. M r. Scrutton says I  ought 
not to believe the mate, who says the hatches 
were constantly removed; and there were two 
points made against the mate : One was tha t in  
chief he described the voyage as a fine voyage, 
and then, when he was challenged w ith  the log, 
i t  appeared tha t there were days when there was 
rain, and there were days when there was a gale, 
and there were days when the ship was shipping

water. Secondly, because he did not know, one way 
or the other, whether the a ir space between the 
cross-bunker and the boiler space was ventilated or 
not. I  have looked at the log, I  have looked at 
the mate, and I  have looked a t the captain, and l 
have come to the conclusion that their evidence 
is the evidence which I  ought to accept They 
say tha t the captain was very particular about 
his ventilation, which is a good sign in a captain. 
The mate, who does not appear to have any 
interest in  the matter because he is now in 
another ship, said tha t sailing w ith so particular 
a captain he was particu lar about taking off the 
hatches, and that the hatch was taken off I t  
is then said tha t i f  you look at the log you w ill see 
tha t the hatch must have been on continuously 
fo r considerable periods, and i t  is suggested, I 
th ink, from  the time the vessel le ft P ort ¡Said un til 
the time when she was at or passed Malta there 
was a succession of weather quite inconsistent 
w ith such a mode of dealing w ith the cargo. I t  
appears, however, tha t sixteen hours is the longest 
period of continuous running recorded in  the log.
I  have looked at the log, and passages have been 
read to me. I  do not th ink tha t the records of 
gales or shipping seas are such as would compel 
these hatches to be kept on fo r long periods. I 
th ink, having regard to the sheltered position of 
the hatch and its  great height, which is only a 
few feet below the level of the permanent open 
gratings of the engine-room fidley, i t  is exactly 
the position in  which i t  would be practicable to 
take the hatches off, i f  they could be taken off 
anywhere, and, secondly, as the mate and the 
captaiD say tha t the hatches were constantly 
kept off, I  th ink  1 ought to accept their evidence, 
and I  find tha t they were kept off to the extent 
which would prevent any accumulation of heat 
generating steam and tha t sort of th ing in  the 
hold below. Then i t  is said tha t there must have 
been great heat, and tha t the engineer’s log 
records temperatures from  the 8th to the 
24th Dec. which pass 80 degrees every day, and 
thrice pass 86 degrees, and on seven consecutive 
days passed 84 degrees, and th a t there is an 
average deck temperature of 77 degrees as long as 
observations were taken, while the sea tempera
ture was only 72. That, no doubt, shows that 
they had warm weather—I  should th ink  warm 
weather fo r the time of the year, but the ship is 
passing through the sea, and she is making her 
own breeze, and the nights would, of course, be 
much cooler, and i f  the hatches were kept open, 
as I  am to ld they were, i t  appears to me tha t the 
temperature was never like ly  to rise to a height 
at which i t  would produce disastrous results 
to dates, which, after all, are grown, gathered, 
packed, and eaten in  hot countries; and there
fore the evidence does not satisfy me tha t the 
damage to the dates which was found in  this 
country was caused on shipboard. I t  leaves me 
in a state in which I  could only speculate, and not 
draw a satisfactory inference of fact, as to the way 
in  which the dates were dealt w ith  before ship
ment ; and where one is le ft w ithout evidence 
on the subject, I  cannot say, in  face of the con
flic t of evidence tha t there is here, tha t the 
conditions on board the ship were such as must 
be taken to be the cause of the damage to the 
dates.

There remains the question as to whether 
i t  was an improper place in  which to stow the
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dates, in  fact, and, i f  so, whether that impropriety 
made the ship unseaworthy. W ith  regard to the 
la tter point of my remark, no witness has used 
any word which suggested tha t he would have 
called the ship unseaworthy at all. On the 
contrary, Mr. Mowat says that part of this space, 
at any rate, was suitable fo r the carriage of dates, 
and the evidence fo r the ship is tha t the whole of 
i t  is a space in which dates constantly are carried. 
Mr. Saunders, when the point was put to him, 
said tha t the complaint he made was improper 
stowage. He said so in  his firs t report. He 
called i t  bad stowage, and I  th ink  tha t M r. 
Smith uses the expression, “  owing to improper 
stowage,”  too. The case, therefore, is a case of 
bad stowage, and not of unfitness of the ship, 
and I  am quite unable to see how the ship 
can be said to be un fit to carry dates on 
this voyage merely because they were put at 
one end of a compartment and not at the other, 
or a t one end of the compartment and not in  
the middle. I  therefore find tha t the ship was 
not unseaworthy, and furthermore, having regard 
to the ventilation which took place, and to the 
evidence both of Captain Paton and the cargo 
superintendent in  th is country, I  cannot 
bring myself to the conclusion tha t there was 
any improper stowage at all. The result ot 
tha t would be tha t there was nothing which, 
apart from the terms of some contract, 
could be described as a wrongful dealing 
w ith the dates. I t  therefore does not become 
necessary to consider what exactly would be the 
conditions under which the pledgees, getting 
the ir t it le  after the goods had been placed m the 
vessel in  the position complained of, would be 
entitled to sue fo r resulting damage, apart 
from any rights they m ight have under some 
contract of carriage. I t  appears to me tha t there 
would be very great d ifficulty in  saying that there 
was any to r t available to the defendants, who 
acquired the ir t it le  after the vessel had gone to 
sea, having regard to the fact tha t the goods were 
in  the position in  which they were orig inally 
under a contract in  the b ill o f la d in g ; tha t the 
b ill o f lading had been given at the request of the 
defendants’ own agent, and had been signed by 
him on behalf of the master; tha t the p la in tifis  
had no notice of the goods being carried on any 
other terms, and that under the terms of the 
b ill of lading, which entirely protect him, they 
simply le ft the goods where they had been 
orig inally, and sailed the ship in  the way in  
which i t  was intended tha t the ship should be 
sailed. Therefore, i f  the place was a proper 
place, and i f  pu tting  them there did no harm, i t  
does not become necessary to consider exactly 
under what conditions the pledgee would be able 
to bring an action in  to r t against the ship 
independently of the b ill o f lading. The result 
of th is judgment is th a t the counter-claim fails, 
and tha t there is judgm ent fo r the p la in tiffs for 
the admitted balance, w ith  costs, and there is 
judgment fo r the p la in tiffs  on the counter-claim, 
w ith  costs. The amount is 236l. 13s. Gd.

Solicitors fo r the p la in tiffs, B o tte re ll and 
Roche.

Solicitors fo r the defendants, W ill ia m  A. C ram p  
and Son.

Wednesday, Oct. 27, 1909.
(Before H a m i l t o n , J.)

O t a g o  F a r m e r s ’ C o - o p e r a t i v e  A s s o c i a t i o n

o p  N e w  Z e a l a n d  L i m i t e d  v . T h o m p s o n , ( a )

M a rin e  in s u ra n c e — F rozen m eat— W arra n te d  
fre e  f ro m  p a r t ic u la r  average and  loss unless 
caused by s tra n d in g , s in k in g , b u rn in g , or 
co llis io n  o f  the sh ip  o r c ra ft— C ondem nation o f  
cargo by s a n ita ry  a u th o r it ie s — T o ta l loss.

A  p o licy  p ro d d e d  fo r  the insu rance  of a cargo o f 
frozen  m eat " a t  and f ro m  P o r t Chalm ers to 
Glasgow. R is k  commencing a t the free z in g  
■works, and  includes a p e rio d  o f  not exceeding 
s ix ty  days a fte r  a r r iv a l o f the vessel. The 
fo llo w in g  clause was pasted on the face  o f the 
po licy  : “  W arran ted  fre e  f ro m  p a r t ic u la r
average and  loss unless caused by the s tra n d in g , 
s in k in g , b u rn in g , o r co llis io n  o f  the sh ip  o r c ra ft  
(the co llis io n  to be o f  such a n a tu re  as m ay  
reasonably be supposed to have caused o r led to 
the damage c la im ed fo r )  . . . also p a r t ia l
loss a r is in g  f ro m  tran sh ip m e n t. In c lu d in g  a ll  
r is k  o f  c ra f t  or otherw ise to an d  fro m  the 
vessel.”  The m eat, w h ich  was in  good order 
a nd  co n d itio n  a t the incep tion  o f the r is k , was 
seized by the s a n ita ry  a u th o rit ie s  on a r r iv a l a t 
Glasgow, and condemned as being u n f it  f o r  
hum an consum ption.

The d e te r io ra tio n  o f  the m eat happened on board  
the vessel, bu t was no t caused by im p ro p e r  
dressing o r in  consequence o f  tran sh ip m e n t ; 
n e ith e r was the vessel n o r any c ra ft  conveying  
the m eat stranded, sunk, b u rn t, o r in  co llis ion . 
A t the t r ia l  o f the action  to recover f o r  a to ta l 
loss u nder the po licy  evidence was given on 
b e h a lf o f the defendants to the effect th a t the
clause  “  W a rra n te d  fre e  f ro m  p a r t ic u la r  average
and  loss, unless caused by the s tran d in g , s in k in g , 
b u rn in g , o r co llis ion  o f the sh ip  o r c ra ft, &c., 
had acqu ired  a w e ll recognised m ean ing—viz., 
th a t the p o lic y  was w a rra n te d  fre e  no t on ly  
f r o m  p a r t ic u la r  average unless caused by s tra n d 
in g , &c., o f  sh ip  o r c ra ft, but was also fre e  f ro m  
loss o f the sub ject-m atter, to ta l o r p a r t ia l ,  unless 
caused in  the same icay.

H e ld , th a t the words had acqu ired  the recognised 
m ean ing  proved by the defendant s witnesses, 
and th a t as the loss in  question had  not occurred, 
by s tra n d in g , s in k in g , b u rn in g , o r co llis io n  o f  
the sh ip  o r c ra ft, the defendant was no t lia b le  
under the po licy .

C o m m e r c i a l  C o u r t .
Action tried by Ham ilton, J., s itting  w ithout a 

j  ury •
The p la intiffs claimed to recover from the 

defendant, who was an underwriter at L loyd ’s, a 
to ta l loss under a policy of marine insurance on 
a cargo of frozen meat carried on board the 
steamship S urrey.

The tr ia l o f the action proceeded on the follow
ing agreed fac ts :

The pla intiffs were fu lly  interested in  the 
policy dated the 9th June 1908 upon 1489 cases of 
boned beef per the steamer S urrey . A t the 
inception of the risk the cases were a ll in  good 
order and condition. On arrival at Glasgow the 
whole of the contents of the cases were in  such a 
condition tha t they were seized by the sanitary 
authorities, and condemned by a magistrate as 

(a) Reported by L eonard C T uomas, Esq . Barriater-at-Law.



404 MARITIME LAW CASES.

K . B .  D i t . ]  O t a g o  F a r m e r s ’ C o - o p e r a t i v e  A s s o c , o f  N e w  Z e a .l a .n d  v . T h o m p s o n . [ K . B .  D i v

unsound and un fit fo r human consumption. 
They were ordered to be destroyed, and sold fo r 
the purpose of being used in  the manufacture of 
manure. The condition of the meat was not 
caused by improper dressing, but i t  arose on 
board the S u rre y , and not from  transhipment. 
The S u rre y  was not stranded, sunk, burnt, or in  
collision nor was any c ra ft conveying the meat.
I t  was agreed tha t the court be asked to decide 
whether the p la intiffs were, upon th is statement of 
facts, and upon the terms of the policy sued upon, 
entitled to recover fo r the tota l loss claimed.

The policy was expressed to insure the cargo
A t  and fro m  P o rt Chalmers to  Glasgow. E i»k  com

mencing a t the  freezing s ta tion  w orks , and includes a 
period o f no t exceeding s ix ty  daya a fte r a r r iv a l o f the 
vessel . . . beginning the adventure upon the
said goods and merchandises from  the  load ing thereof 
aboard the  said ship a t as above upon the said ship, &c., 
subject to  in s titu te  clauses attached so fa r as they 
appiy.

The follow ing printed clause was attached 
to the face of the po licy ;

W arran ted  free from  p a rtic u la r average and loss 
unless caused by the strand ing , s ink ing , bu rn ing , or 
co llis ion  o f the ship or c ra ft (the co llis ion  to  be o f such 
a na ture as may reasonably be supposed to  have 
caused or led to  the  damage claim ed fo r), b u t to  pay 
land ing, warehousing, fo rw a rd in g , and special charges, 
i f  in c u r re d ; also p a rtia l loss a r is in g  fro m  transh ipm ent. 
In c lu d in g  a l l  r is k  o f c ra ft  o r otherw ise to  and fro m  the 
vessel, each c ra ft o r lig h te r  to  be deemed a separate 
insurance.

The opening words of this clause orig ina lly 
ran : “  W arranted free from  particu lar average, 
unless the ship or cra ft be stranded, sunk, or 
in  collision,”  but these words were deleted by a 
line drawn through them, and the words 
appearing above were substituted.

The following clauses were also attached to the 
p o licy :

Frozen meat.— Conference clauses, amended Nov. 
1905 (freezing w orks, voyage, and s ix ty  days).— The 
r is k  commences a t the  freezing w orks a t . . .
includes (except as hereinafter m entioned) a ll r isks of 
freezing and a ll r isks  from  freezing w orks u n t i l  on board 
the  vessel, and, unless p reviously term ina ted , continues 
on board the vessel, and (or) in  re frig e ra tin g  stores in  the 
U n ited  K ingdom  . . .  fo r  a period no t exceeding 
s ix ty  days from  the a rr iv a l o f the vessel. A n y  rem oval 
o f the moat fro m  the  stores previous to  the exp iry  o f the 
period above mentioned, or any disposal thereof other 
than by storage as above, term inates the insurance on 
such m e a t; and no cla im  fo r damage sha ll a ttach, unless 
im m edia te ly  on the  f irs t discovery o f any damage to  or 
de te rio ra tion  o f any p a rt o f the  in te res t hereby insured 
notice sha ll have been given to  the  underw riters , and 
the  am ount o f depreciation agreed to  by the  underw riters  
p r io r to  the  te rm ina tion  o f the  insurance. D u rin g  the 
period ( if  any) between assessment o f deprecia tion and 
te rm ina tion  of the  insurance the risks  covered hereunder 
are thoee o f fire  and breakdown of m achinery on ly . The 
insurance covers loss from  defective condition o f the 
meat from  every cause (except im proper dressing) w h ich  
sha ll arise du ring  the currency o f the  insurance.

Evidence was given on behalf of the defendant 
by a number of underwriters, who stated tha t the 
c la u s e  attached to the face o f  the policy had a 
w e ll-re c o g n is e d  m e a n in g — v iz .,  t h a t  i t  m e a n t  f r e e  
f r o m  p a r t ic u la r  a v e ra g e  a n d  f r e e  from loss, un le ss  
th e  loss w as  c au sed  b y  the s tra n d in g , s in k in g ,  
b u rn in g , o r  c o llis io n  o f  th e  s h ip  o r  c r a f t .

S cru tton , K  C. and M ack innon  appeared fo r the 
plaintiffs.

Bankes, K .C . and M a u ric e  H i l l  fo r the 
defendant.

H a m i l t o n , J .—T liis  action is brought by the 
assured on frozen meat to i eoover a to ta l loss 
measured by the fu ll amount of the policy, l l lb i . ,  
upon a policy subscribed, amoug others, by Mr. 
Thompson, the defendant. Tuere are no plead
ings, but the action is tried as regards the loss 
upon agreed facts. The essential fact is that 
the cause of the loss was that the carcases arrived 
in such a condition tha t they were condemned 
as being un fit fo r human food and had to be 
destroyed, and tha t that condition arose some time 
during the voyage. They started in  good condi
tion. I t  was not caused by improper dressing 
before sailing. They arrived in  bad condition. 
Under the circumstances the question is one of 
construction of the policy, which is in  the ordinary 
L loyd ’s form, modified in  two ways by having 
pasted upon i t  a printed f.p.a. clause, which in its 
tu rn  has been altered by deleting some of the words 
w ith a pen and substituting some words in  type
writing, and the policy is also modified by stating 
tha t i t  is subject to the institu te clauses attached 
as fa r as they apply, and they are attached on 
the leaf of the policy, and are in  the form of the 
Frozen Meat clauses of 1905. That particular 
lis k  and cause of loss in  this case is mentioned 
in the th ird  paragraph of the Frozen Meat clauses, 
“  The insurance covers loss from defective condi
tion  of the meat from every cause (except 
improper dressing) which shall arise during the 
currency of the insurance. That would be 
incorporated by the reference in to the body of 
the policy unless the words “ as fa r as they 
apply ”  would exclude it.

Under the circumstances the question is 
whether, having regard to the modified f.p.a. 
clause, “  as fa r as they apply ”  prevents that 
clause being read in to the insurance, and leaves 
the f.p.a. clause standing in  such a form  and 
w ith a meaning as to exclude any claim fo r the 
loss in  question. The policy, as fa r as form goes, 
raises fam ilia r difficulties in  connection with 
L loyd ’s policies. The unfortunate, and I  th ink the 
inevitable, result of the practice of relying on an 
ancient form modified by the attachment of printed 
clauses, which in  the ir tu rn  are again modified in 
writing, always raises difficulties in  construction, 
and the difficulties here arise upon the words “  as 
fa r as the Institu te  clauses shall apply.”  The 
case has to be dealt with on the policy as i t  stands, 
and I  th ink  in  each of these cases the ex'ict words 
used and the collocation of the words must 
really be what guides us. There is no question 
of following any authority upon the particular 
construction of a particular instrument. The 
firs t question is upon the construction of the 
words in  the body of the policy, and the p lain
tiffs  say in  terms tha t the risk commences at 
the freezing station works, and includes a period 
not exceeding sixty days after the arrival of the 
vessel, and tha t in  terms the insurance is sub
ject to the Ins titu te  clauses attached, including 
the ones I  have mentioned. P r im a  fa c ie  the 
loss is c o v e re d  un le ss  the f.p.a. warranty as 
m o d if ie d  e x c lu d e s  it. A.s a m a t t e r  o f  c o n s tru c 
t io n  the f.p.a w a r r a n ty  is  very a m b ig u o u s ly  
exp ressed , b u t  u p o n  the p la in  c o n s tru c t io n  of i t
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i t  is confined to particular average, and does 
not deal with the case in  question, which is a case 
of to ta l loss. I t  is said tha t “  warranted free 
from particular average and loss ”  means war
ranted free from particu lar average and from par
ticu la r loss unless caused, and so forth. I t  is 
pointed out tha t the clause as modified is very 
ambiguous because, apparently, in  endeavouring 
to alter the printed words from  a warranty free 
from particu lar average which would be deleted i f  
the event happened of the ship or cra ft being 
stranded, sunk, on fire, or in  collision, they have 
sought to modify in to a deletion of the warranty 
only when the loss is caused by the stranding, 
Binking, or burning of the ship or craft, and 
when they have fu rther in  the printed clause had 
a different clause tha t there is to be a deletion 
i f  the nature of the collision is such as may 
reasonably be supposed to have caused or led to 
the damage claimed. They altered i t  very inar- 
tis tica lly, and indeed confusedly, by having a co
existent provision tha t the deletion is to take 
place only (¡if the loss is caused by the collision, 
and not merely tha t there has been a collision 
which m ight reasonably be supposed to have 
caused the loss. I t  is fu rthe r pointed out tha t 
the words, “  including a ll risk of cra ft,”  in  the 
printed form are le ft in, and the words as to the 
inclusion of “  partia l loss arising from  tranship
ment ”  are also le ft in. As a matter of construc
tion  I  am invited to say tha t th is is an exceedingly 
inartistic f.p.a. clause. I t  contains redundancies 
but then there are, of course, always redundancies 
i f  you have a f.p.a. clause grafted in to  a L loyd ’s 
form, which makes the m inimum warranty free 
from average at 3 per cent. I t  is pointed out that 
i t  m ight be very difficu lt to  ascertain, in  case of 
collision, what exactly were the circumstances 
under which the f.p.a. clause would be deleted; 
but i t  is said as a matter of construction tha t i t  
is a particular average clause, and nothing else. 
On the other hand i t  is said: No, th is can be 
construed quite reasonably as meaning warranted 
free from particular average and from  loss, unless 
caused by the stranding, sinking, burning, or 
collision of the ship or craft, and tha t is the real 
meaning, and tha t anything else is repugnant 
to the words. I  th ink  at firs t sight one would 
bave sought a way out of the d ifficu lty by sup
posing tha t the word “ and,”  between “ average 
and loss,”  had got in  by mistake, and tha t i t  
should have run “  free from  particu lar average 
loss, unless caused,”  but in  the absence of any 
evidence of mutual or common error or claim for 
rectification, I  should be only reform ing the 
contract, and not interpreting it, i f  I  did that, 
aud, therefore, tha t short cut is not open to me. 
I t  seems to me as a matter of construction tha.t 
fhe p la in tiffs ’ construction is righ t, and I  th ink  
the natural grammatical construction is “  war
ranted free from particu lar average and particular 
loss.”  I t  is quite true tha t “  particular loss,’ as 
fa r as I  know, is a term unheard of in  insurance; 
but i t  is perfectly good English. I t  is true also 
rf you warrant free from  particu lar loss, the 
words “  free from particular average ”  are sur
plusage. I t  seems to me tha t the words 
“ warranted free from particular average ”  make 
the words “  and loss ”  surplusage, and i t  seems 
to me t h e  n a t u r a l  c o n s t r u c t io n  is t o  a t t a c h  
to  the w o r d  ** loss “  t h e  s a m e  a d j e c t iv e  w h ic h  
q u a li f ie s  “  a v e r a g e .“  T h e  a l t e r n a t i v e  p r e s e n ts

formidable difficulties, but counsel fo r the 
defendant and witnesses a ll agree tha t this 
is a policy against general average. B u t 
general average is only a special k ind  of loss, 
not as a rule total, caused by perils of the 
seas. Therefore when they say “  warranted free 
from  particu lar average and free from  loss,”  
sc ilice t from a ll loss, they are contradicting; the 
tenor of the policy which i t  is admitted 
somehow or other gives the assured the r ig h t to 
recover fo r general average. I f  the object was 
to make th is an insurance only against general 
average and a loss caused by the stranding, 
sinking, burning, or collision of the ship or craft, 
I  th ink some less roundabout and less confused 
way of expressing i t  would have been chosen. As 
a matter o f construction i t  appears to me tha t 
the plan t i f f  s’ contention is righ t. Upon the body 
of the policy the premium is 12s. 6d. per cent., 
and evidence was given, w ithout objection, to 
prove tha t 12s. 6d. was inadequate remuneration 
fo r undertaking the risk of to ta l loss fo r the 
cargo going bad on the voyage. I  accept the 
evidence of how much the underwriter ought to  
have charged w ith some doubt. Whether it^ is 
40s. fo r a ll risks or fo r risks including defective 
condition of the meat, but f.p.a., I  th ink i t  is 
clear as a matter of business tha t i f  the under
w riter intended to insure against the risk now 
sued fo r in  th is action he would have asked fo r 
more than 12s. 6d. I  am not asked to rectify this 
policy, they have taken the ir chance a t 12s. 6d., 
and I  do not th ink  the evidence given, though I  
accept it, affects the construction of the policy.

Now, i t  is said even though as a matter of 
grammatical English the defendants’ construction 
fails, tha t the words “  warranted free from par
ticu la r average and loss,”  &c., constitute a well- 
known form ula used fo r a particu lar purpose and 
understood as affecting tha t purpose, and believed 
to express a particular meaning—at any rate, 
understood as expressing the meaning whether i t  
succeeds in  doing so or not. That is to say, i t  is 
not a case in  which parties have used ordinary 
English words, possibly not expressing the ir 
meaning, but i t  is a case in  which a particular 
well-known phrase having a particular well- 
known meaning has been inserted, and it_must be 
understood as having tha t meaning. Evidence 
has been given upon tha t by M r. Poland and four 
other gentlemen, whose experience, capacity, 
and desire to assist the court are beyond question. 
Their evidence is in  the main in  agreement, 
though i t  differs in  some details. They say tha t 
this phrase which finds expression firs t of a ll in 
slips in  the shape of “  f.p.a. and loss except,”  oi 
“ f.p.a. and loss unless caused by,”  &c., of “ f.p.a 
and loss unless caused by s s b and c ” —these 
cabalistic expressions which had been in  use 
among individuals ten or fifteen years ago and in 
the last five or six years have come into use w ith 
respect to the heavy insurance on meat cargoes 
in  respect of breakdowns at sea and so on—they 
say i t  was intended to mean tha t the under
w riter is not only free from average unless i t  
is caused by those risks or stranding, sinking, 
burning, or collision of ship or craft, but is also 
free from  loss of the subject matter, to ta l or 
partia l, unless caused in  the same way. I t  is true 
t h a t  t h is  m a t t e r  does n o t  a p p e a r  t o  have b e e n  in  
c o n t r o v e r s y  v e r y  m u c h  so f a r .  M r .  W r i g h t  said 
s p e c i f ic a l ly  h e  b a d  n o t  k n o w n  o f  a  c a s e  i n  w h ic h
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the point of to ta l loss on board the ship, or tota l 
loss before or after the goods had quitted the 
ship—before they reached the ship or after they 
quitted the ship—was discussed. M r. Poland 
said he did not personally see the policies in 
which the slips, which were re-insurance slips, 
were expressed. He settled the form, and i t  was 
fo r his clerks to apply it. M r. Bolton said dis
tinc tly  the form  used in  th is policy is the regular 
way in  which th is specific formula is expressed, 
which I  accept, though I  regret to hear it, and 
Mr. W rig h t gave evidence to the same effect, and 
so did the other witnesses. This constitutes a 
considerable body of experience. O f course, I  am 
bound to distinguish carefully between witnesses 
who say tha t the underwriters use these words with 
the object of excluding particular liab ility , and 
the evidence tha t underwriters use these words 
w ith the meaning that a particu lar lia b ility  is 
included. Very often one finds the evidence 
amounts only to th is—tha t tha t is how they 
try  to  express themselves, and not that they 
understand one another as having expressed 
the ir meaning in  those words. They say this 
is a well-recognised form expressing a well- 
recognised meaning, and they agree. The 
evidence upon the other side is tha t of M r. 
Richards, who is experienced, no doubt, as an 
average adjuster, and who deals w ith claims after 
loss, and whose experience one knows must be of 
claims adjusted to-day under risks w ritten 
eighteen months or two years ago. H is experi
ence does not bring him into contact w ith the use 
of th is form  to any extent comparable to tha t 
used by the defendants. No other witness was 
called on the other side, and they had no evidence 
from  L loyd ’s. Evidence was given by M r. 
H atchett as to the negotiations fo r th is policy, 
and witnesses have been called to show where the 
words have been added, and tha t satisfies me tha t 
evidence to the contrary could not possibly have 
been obtained. „  , . „

Therefore I  th ink  I  am justified in  finding 
upon this evidence tha t these words have a 
particu lar meaning, well understood, and which 
is the meaning tha t the policy is warranted free 
from  particu lar average and free from  loss. 
Now i t  is quite true tha t cases were pu t to these 
witnesses, some of which they answered illog ically 
and some of which they could not answer at ali. 
They say tha t underwriters disclaiming any 
knowledge of the law would make a practice 
of paying fo r fire loss in  store either before or at 
the end of the voyage. They say w ith  some 
diffidence tha t the same course would be pursued 
i f  a fire were on the quay during transhipment. 
They a ll say though the words means free from 
loss they do not treat the policy as being free 
from  general average, and then there is the 
fact tha t the policy in  terms includes partia l 
loss arising from  transhipment, and a ll risk of 
cra ft and otherwise to and from the vessel. 
I  do not th ink  i t  is necessary tha t 1 should 
discuss or decide what would be the rights 
of the parties i f  th is loss had occurred before 
shipment or after arrival. These conundrums 
only go to the cred ib ility  of the witnesses.

I  do not th ink , as a matter of fact, that 
the admission tha t general average is covered 
in  spite of th is formula, or the admission tha t fire 
would be paid fo r though i t  had not occurred by 
reason of the burning of the ship or craft, ought

to lead me to doubt the accuracy of the witnesses 
in  speaking uncontradictedly of the recognised 
meaning of the phrase. Then this does not quite 
conclude the matter, because, although the par
ticu lar words may have in general a special mean
ing, I  have to treat them as embodied in  this 
policy, and i t  is therefore possible there may be 
something in  the policy when construed a ll to
gether which would make i t  impossible to attach 
to the words here tha t specific meaning which 
among underwriters they are understood to have. 
B u t I  do not th ink  on the construction of the 
policy fo r the purpose of th is claim there is any 
such inconsistency. One would naturally, firs t of 
a ll, subordinate the conference clauses on the fly 
leaf of the page of the policy to the words “  as far 
as they apply,”  because i f  the body of the policy 
contains an f.p.a. warranty which is inconsistent 
w ith the application of the conference clauses, the 
conference clauses go by the board. Secondly, as 
to the existence of the words le ft in  the printed 
clauses which do not go w ith  the type-written 
words, and which produce a confused result, 
although not inconsistent w ith the type-written 
words. I  should attach prim ary importance to 
the words inserted by way of alteration rather 
than to the common form. B u t i t  appears to me 
tha t i t  may be read thus : “  W arranted free from 
particular average and free from  loss unless 
caused by the stranding, sinking, burning, or 
collision of the ship or craft, except tha t par
ticu la r loss arising from tha t shipment w ill 
be covered, and a ll risk of cra ft or otherwise 
to and from  the vessel w ill be covered notw ith
standing.”  There is a serious ambiguity w ith re
gard to the collision, and whether tha t is the same 
as the occurrence of a collision which may reason 
ably be supposed to have caused the damage, but 
cannot be proved to have caused i t —whether that 
w ill give rise to a r ig h t to recover or not I  express 
no opinion. A  s in point of fact the loss occurred 
on the voyage i t  does not occur to me the 
difficulty touches the case, nor does i t  appear to 
me that the contention tha t the assured would 
have difficulty in  knowing how fa r he was covered 
in  those respects touches the case either. I  dare 
say he would have considerable d ifficu lty in 
knowing how fa r he was covered, whether he could 
sue fo r loss by fire occurring at the freezing station 
works, and i f  he could sue fo r loss fo r fire there 
to be met by the answer, tha t though i t  m ight be 
the custom i t  was not the law. I  do not care to 
inquire what the rights are or how fa r th is instru 
ment was a disappointment to the assured, but 
th ink  on th is specific instrument th is policy is 
warranted free from not only particu lar average 
but loss, including to ta l loss, unless caused by 
the events w hich. have not happened in this 
case. The result, therefore, is tha t there is 
judgment fo r the defendant, w ith  costs.

Solicitors fo r the plaintiffs, Thomas Cooper and 
Co

Solicitors fo r the defendants, P a rk e r, O a rre tt, 
H o lm a n  and Howden.
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¿Supwine Court of |ubicaturc.

COURT OF APPEAL.

Wednesday, M arch  9, 1910.

(B e fo re  L o r d  H a ls b u r y , F l e t c h e r  M o u lto n  
a n d  F a r w e l l , L .J J . ,  a n d  N a u t ic a l A ssessors .)

T h e  K n ig h t  E r r a n t  a n d  H o p p e r  B a r g B 
W . H . N o . 1. (a)

C o llis io n — T ug  a nd  tow  — Negligence o f  tug— 
D u ty  o f  tug  to set course— D u ty  o f  tow to fo llo w  
tug.

A hopper barge, w h ich  had a ru d d e r but no m otive  
pow er, when in  tow  o f  a tug came in to  co llis ion  
w ith  a lig h tsh ip . The owners o f  the lig h ts h ip  
brought an a c tio n  aga ins t the owners o f the tug  
and the owners o f  the tow  f o r  the damage they 
had susta ined, a lleg ing  negligence in  both tug  
and  tow. I n  th a t action, w h ich  was tr ie d  in  the 
A d m ira lty  C ourt, both tu g  and tow were held to 
blame f o r  the c o ll is io n ; the tug  f o r  no t keeping  
more to th a t side o f  the channel w h ich  la y  on 
her s ta rboard  side, the tow fo r  no t p o rt in g  her 
helm  sooner than  she d id  to counteract the n e g li
gent course set by the tug.

H e ld , v a ry in g  the o rder o f  the A d m ira lty  C ourt, 
th a t those on the hopper barge were no t g u ilty  o f  
negligence in  fa i l in g  to p o rt sooner than  they d id , 
as they were e n tit le d  to assume th a t those on the 
tug  who were responsible f o r  the n a v ig a tio n  
w ou ld  set such a course as w ou ld  take the hopper 
barge safely past the lig h ts h ip .

A p p e a l  b y  th e  o w n e rs  o f  th e  h o p p e r b a rg e  
IF . H. No. 1, d e fe n d a n ts  in  th e  c o u r t  be low , f ro m  a 
d e c is io n  o f  S ir  J .  B ig h a m , P re s id e n t,  b y  w h ic h  he 
h e ld  th e m  jo in t l y  l ia b le  w i th  th e  o w n e rs  o f  th e  
tu g  K n ig h t  E r ra n t ,  a lso  d e fe n d a n ts  be lo w , f o r  
da m a g e  do ne  to  th e  l ig h ts h ip  Comet, caused by a 
c o l l is io n  be tw e e n  th e  h o p p e r b a rg e  IF . H . No. 1 
w h ile  in  to w  o f  th e  tu g  K n ig h t E r ra n t .

T h e  re s p o n d e n ts , p la in t i f f s  in  th e  c o u r t  be low , 
w e re  th e  M e rs e y  D o c k s  a n d  H a rb o u r  B o a rd , th e  
o w n e rs  o f  th e  l ig h ts h ip  Comet.
The defendants, the owners of the steam lug 

K n ig h t E r ra n t , did not appeal.
T h e  case m ade b y  th e  p la in 1 i f f s  was th a t  s h o r t ly  

b e fo re  8.15 p .m . o n  th e  1 5 th  O c t. 1909 th e  Comet, 
a l ig h ts h ip  o f  122 to n s  re g is te r , w as ly in g  m o o red  
o n  h e r s ta t io n  in  C ro s b y  C h a n n e l, r iv e r  M e rse y , 
w ith  h e r  he ad  to  th e  n o r th w a r d  a n d  w e s tw a rd . 
J-he w in d  was w es t, fre s h  to  a s t ro n g  breeze, th e  
w e a th e r w as f in e  a n d  c le a r , a n d  th e  t id e  flo o d  
a b o u t th re e  k n o ts . T h e  Comet's p o w e r fu l w h ite  
l i g h t  was f la s h in g  e ve ry  te n  seconds, a n d  a p ro p e r 
w a tc h  was b e in g  k e p t  o n  b o a rd  h e r. I n  these  
c irc u m s ta n c e s  th o se  o n  b o a rd  th e  Comet ob se rved  
th e  m ast.head to w in g  a n d  re d  l ig h ts  o f  th e  tu g  
a n ig h t E r ra n t  a b o u t a q u a r te r  o f  a  m ile  a w a y , a 
i t t l e  o n  th e  s ta rb o a rd  bow , a n d  s h o r t ly  a f t e r 

w a rd s  th e  re d  l i g h t  o f  h e r  to w , th e  h o p p e r b a rg e  
w • H. No. 1. T h e  tu g  a n d  h e r to w  w ere  c o m in g  
UP c h a n n e l, b u t  w ere  so c a re le ss ly  n a v ig a te d  th a t ,  
a lth o u g h  th e  K n ig h t  E r ra n t  passed to  th e  p o r t  
s ide  o f  th e  l ig h ts h ip ,  th e  h o p p e r b a rg e  s t r u c k  th e  
f i?  i  h ip  o n  th e  s ta rb o a rd  bo w  su ch  a severe b lo w  
nan she soon a fte rw a rd s  san k .

(a) Reported by L. F. C. Dar by , Esq., Barrister-at-Law.

T h o se  o n  th e  Comet c h a rg e d  th o se  o n  th e  
IF . H . No. 1 w ith  n e g le c t in g  to  kee p  a go od  lo o k 

o u t, w ith  f a i l in g  to  keep c le a r  o f  th e  Comet, w ith  
fa i l in g  to  kee p  to  t h a t  s id e  o f  th e  fa ir w a y  w h ic h  
la y  o n  th e ir  s ta rb o a rd  h a n d , a n d  a lle g e d  th a t  
IF . H . No. 1 w as su ch  a b a d  s te e re r, o r  w as s tee red  
so b a d ly , t h a t  she ra n  in to  th e  l ig h ts h ip .

T h o s e  o n  th e  Comet c h a rg e d  th o s e  o n  th e  
K n ig h t E r ra n t  w ith  f a i l in g  to  keep a go o d  lo o k 
o u t, w i th  fa i l in g  to  kee p  th e  W. H. N o'. 1 c le a r o f  
th e  Comet, a n d  w ith  fa i l in g  to  kee p  h e rs e lf  a n d  
th e  W. H . No. 1 s u ff ic ie n t ly ,  o r  a t  a l l ,  to  th a t  
s ide  o f  th e  fa ir w a y  w h ic h  la y  o n  th e ir  s ta rb o a rd  
s ide.

T h e  case m ade b y  th e  o w n e rs  o f  th e  h o p p e r b a rg e  
W. H . No. 1 was th a t  th e y  h a d  been g u i l t y  o f  n o  
n e g lig e n ce . T h e y  a lle g e d  th a t  s h o r t ly  b e fo re  
8.10 p .m . o n  th e  1 5 th  O c t 1909 th e  IF. I I .  No. 1, a 
d u m b  b a rg e  used f o r  c a r r y in g  d re d g in g s , was 
b e in g  to w e d  u p  th e  M e rs e y  C h a n n e l b y  th e  tu g  
K n ig h t E r ra n t  f ro m  th e  d u m p in g  g ro u n d  o u ts id e  
th e  B a r  L ig h ts h ip .  T h e  w e i th e r  was c le a r , th e  
w in d  a m o d e ra te  g a le  f r o m  a b o u t W .N .W .,  a n d  
th e  t id e  was a b o u t tw o  h o u rs  H >od. T h e  b a rg e  
was e x h ib i t in g  th e  re g u la t io n  l ig h ts  f o r  a  vessel 
in  to w , a n d  a go o d  lo o k -o u t w as b e in g  k e p t. T h e  
tu g  w as in  so le  c o n t ro l  o f  th e  n a v ig a t io n . T h e  
h e lm  o f  th e  IF. H . No. 1 ha d  been k e p t h a rd  a- 
p o r t  s in ce  p a s s in g  b u o y  C. N o . 3 som e t im e  b e fo re  
re a c h in g  th e  l ig h ts h ip ,  a n d  n o  o th e r  m easu re  was 
o r  c o u ld  be ta k e n  b y  th o se  o n  b o a rd  h e r to  a v o id  
c o l l is io n  w ith  th e  Comet.

T h e  o w n e rs  o f  th e  K n ig h t E r ra n t  a d m it te d  a l l  
th e  a lle g a t io n s  o f  n e g lig e n c e  m a de  in  th e  s ta te 
m e n t o f  c la im  a g a in s t  th e  IF. I f .  No. 1, b u t  d e n ie d  
th a t  she  w as a bad s te e re r. W i t h  re g a rd  to  the  
K n igh t. E r ra n t ,  th e y  a lle g e d  t h a t  s h o r t ly  be fo re  
8  p .m . o n  th e  1 5 th  O c t. she was p ro c e e d in g  up  
C ro s b y  C h a n n e l to w a rd s  L iv e rp o o l,  w e ll o n  th e  
s ta rb o a rd  s ide  o f  th e  c h a n n e l, w ith  th e  T F .f l.  No. 1 
in  to w  w ith  a b o u t f i f t y  fa th o m s  o f  th e  IF. I f  No. l ’ s 
ro p e  a n d  a w ire  p e n n a n t o f  a b o u t tw e n ty - f iv e  
fa th o m s . T h e  K n ig h t  E r r a n t  was m a k in g  s ix  to  
seven k n o ts  th r o u g h  th e  w a te r ; th e  w in d  was 
w es t b y  n o r th ,  a s t ro n g  breeze, a n d  th e  t id e  f lo o d  
ru n n in g  a b o u t tw o  to  tw o  a n d  a h a lf  k n o ts . A  
g o o d  lo o k - o u t  w as b e in g  k e p t  o n  b o a rd  he r. 
W h ile  so p ro c e e d in g  th e  h e lm  o f  th e  K n ig h t  
E r ra n t  w as p o rte d  a n d  she ro u n d e d  bu oy  C . N o . 3 
a n d  passed th e  b u o y  o n  h e r s ta rb o a rd  s id e  d is ta n t  
a b o u t 2 5 f t . ; she th e n  c o n t in u e d  w e ll o n  th e  
s ta rb o a rd  s id e  o f  th e  c h a n n e l to w a rd s  bu o y
C. N o . 4, a n d  passed c le a r  o f  th e  Comet a t  a 
d is ta n c e  o f  a b o u t 100 y a rd s , h a v in g  h e r o n  th e  
p o r t  s ide. T h e  IF . H. No. 1 n e g l ig e n t ly  fa i le d  t>  
ro u n d  b u o y  C . N o . 3 in  th e  cou rse  o f  th e  K n igh t. 
E rra n t, a n d  in s te a d  o f  d o in g  so th e  IF. I I .  No. 1 
was n e g l ig e n t ly  caused o r  a llo w e d  by tho se  on  
b o a rd  h e r to  s w in g  o u t  across th e  K n ig h t E r ra n t 's  
s te rn  to w a rd s  m id -c h a n n e l, a n d  th e re b y  g o t  w e ll 
o u t  o n  th e  p o r t  q u a r te r  o f  th e  K n igh t. E r ra n t , a n d  
was ob se rve d  to  lie  h e a d in g  fo r  th e  Comet. T h e  
h e lm  o f  th e  K n ig h t  E r ra n t  was th e re u p o n  p o r te d  
a n d  h e r e n g in e s  p u t  a t  f u l l  speed ahead , w i th  th e  
o b je c t  o f  p u l l in g  IF . i f .  No. 1 ro u n d  to  th e  s o u th 
w a rd  ; b u t  th e  IF . H. No. 1 fa i le d  to  com e ro u n d , 
a n d  w hen  a c o ll is io n  be tw een  th e  IF . H . N o. 1 a n d  
th e  Come1, w as seen to  be in e v ita b le  th e  e n g in e s  
o f  th e  K n ig h t  E r ra n t  w ere  s to p p e d  to  ease th e  
b lo w .

T h e  case w as b e a rd  b y  th e  P re s id e n t o n  th e  
1 4 th  D ec. 1909. A t  th e  b e a r in g  th e  c o n tra c t
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e x is t in g  b e tw e e n  th e  tu g  o w n e rs  a n d  th e  o w n e rs  
o f  th e  h o p p e r b a rg e  as to  th e  to w a g e  w as p ro v e d .

T h e  c lauses as to  th e  l i a b i l i t y  o f  th e  tu g  o w n e rs  
w ere  in  th e  fo l lo w in g  te rm s  :

On the  h irin g  of the  steam tug  fo r towage services  
the m aster and crew thereof become the  servants of and 
identified w ith  the ship, and are under the  contro l of 
the person in  charge of the  ship during the perform 
ance of the contraot, th e  steam tug  owners only u n d e r
ta k in g  to  provide the  m otive  power. Th e  steam tug  
owners are therefore no t responsible fo r the acts or 
defaults of the m aster or crew of the steam  tug , nor 
fo r any damage or loss th a t m ay arise to  the  ship or 
cargo, nor fo r any damage caused by any defect in , or 
accident happening to, the m achinery of the steam tug , 
or to  the tow ing  gear or tu g ’s hawser i f  in  use, or from  
runn ing  short of coal ow ing to  bad w eather or other 
unforeseen circum stances, or fo r any loss, damage, or 
delay, d ire c tly  or in d ire c tly , caused by , or a ris ing from , 
strikes, lockouts, labour disturbances, disputes, or any 
th in g  done in  contem plation or furtherance thereof, 
w hether the  owners be parties thereto  or not.

T h e  fo l lo w in g  ju d g m e n t  w as d e liv e re d  o n  th e
1 4 th  D e c . 1 9 09 :—

T h e  P r e s i d e n t .— I  ag ree  w i th  co u n s e l f o r  th e  
p la in t i f f s  w h e n  he says t h a t  t h is  w as a case o f  
v e rv  g ro ss  b u n g lin g ,  a n d  i t  is  a l l  th e  m o re  e x t ia -  
o r d in a r y  f ro m  th e  fa c t  th a t  w h ile  th e  to w  is  in  
c o ll is io n  w i th  th e  s ta rb o a rd  b o w  o f  th e  l ig h ts h ip  
th e  tu g  is  o n  th e  o th e r  s ide  o f  th e  l ig h ts h ip ,  h a v in g  
c le a re d  i t  in  s a fe ty . T h e  q u e s tio n  is , w h o  a re  th e  
p e o p le  w h o  a re  to  b la m e  f o r  t h is  b a d  n a v ig a t io n  i  
I t  a p p e a rs  to  m e  t h a t  th e  tu g  is  c e r ta in ly  to  b lam e . 
S he  h a d  passed w i th in  2 5 ft .  o f  b u o y  ( , .  3  S he 
w as th e n  in  a  p ro p e r  p o s it io n ,  a n d  i f  she h a d  ta k e n  
th e  m o s t o r d in a r y  p re c a u t io n s  to  m a in ta in  tha t, 
p o s it io n  th is  a c c id e n t w o u ld  n e v e r ha ve  o c c u rre d  
a t  a l l .  S he  w o u ld  th e n , w i th  a  ro p e  2b0£t. in  
le n g th  s w in g in g  b e tw e e n  h e rs e lf  a n d  h e r toyv, 
h a ve  k e p t  th e  to w  w e ll a w a y  f r o m  th e  l ig h ts h ip  
a n d  w e ll to  th e  w est. In s te a d  o f  t a k in g  « in s u re s  
to  d o  th a t ,  she a p p a re n t ly  a llo w e d  h e rs e lf  t o  be 
d r iv e n  b y  th e  w in d  to  th e  e a s tw a rd  u n t i l  she 
cam e  in to  a p o s it io n ,  a c c o rd in g  to  h e r  o w n  
a c c o u n t, w i th in  100 y a rd s  o f  th e  p o r t  s id e  o f  th e  
l ig h ts h ip .  S he w as th e n  in  a p o s it io n  o t  d a n g e r —  
t h a t  is  to  say, th e  w h o le  a d v e n tu re  w as in  a 
p o s it io n  o f  d a n g e r. In s te a d  o f  b e in g  w h e re  she 
was she o u g h t  to  ha ve  been w e ll o v e r to  th e  w e s t 
s ide  o f  t h is  c h a n n e l, w h ic h  le a d s  u p  th e  M e rs e y . 
T h a t  w as, in  m y  o p in io n , a  f a u l t  w h ic h  
u n d o u b te d ly  c o n t r ib u te d  to  th e  a c c id e n t. -Now 
w ith  re fe re n c e  to  th e  to w . T h e  to w , a c c o rd in g  to  
h e r  o w n  a c c o u n t, g o t  to  a p o s it io n  h a ltw a y  
h e tw e e n  b u o y  C . 3 a n d  th e  C ro s b y  L i g h t s h i p -  
th e  d is ta n c e , I  t h in k ,  b e in g  700 y a r d s - b e fo r e  she 
d id  a n y th in g  a t  a l l .  I  a cce p t th e  e v id e n ce  o f  th e  
m a n  w h o  w as in  c h a rg e  o f  th e  to w  w h e n  he  says 
t h a t  th e  d o o rs  w ere  u p , a n d  I  a c c e p t h is  e v id e n ce  
w h e n  he  says t h a t  a t  th e  p o in t  I  ha ve  m e n tio n e d  
h e  p u t  h is  h e lm  h a rd  a - p o r t ;  b u t  I  th in k ,  a n d  I  
am  ad v ise d , t h a t  h e  m ig h t ,  i f  he h a d  p u t  h is  h e lm  
h a rd -a -p o r t  b e fo re  he e o t  to  th is  p o s it io n ,  have  
a v o id e d  th e  c o ll is io n . I  am  a d v is e d  th a t  he  o u g h t  
t o  h a ve  p u t  h is  h e lm  h a rd -a  p o r t  b e fo re  h e  g o t  to  
th is  p o s it io n  m id w a y  be tw een  th e  b u o y  C . 3 a n d  
th e  l ig h ts h ip .  H e  te l ls  us t h a t  w h e n  he  d id  p u t  
h is  h e lm  h a rd -a -p o r t  h is  vesse l p r a c t ic a l ly  fa i le d  
to  a n sw e r to  th e  h e lm  a t  a l l .  H e  o u g h t  in  m y  
o p in io n , to  ha ve  fo re se e n  th a t ,  a n d  i f  he had  
fo re se e n  i t  h e  w o u ld  p ro b a b ly — a n d  c e r ta in ly  he 
o u g h t  to — h a ve  p u t  h is  h e lm  to  h a rd -a -p o r t  m u c h

b e fo re  h e  d id .  T h o s e  a re  th e  tw o  causes w h ic h , 
in  m y  o p in io n , c o n t r ib u te d  to  th e  a c c id e n t. l o  
w h a t  e x te n t each c o n t r ib u te d  I  d o  n o t  k n o w , a n d  
I  a m  v e ry  g la d  to  say I  ha ve  n o t  t o  in q u ire  ; b u t  
b o th  c o n t r ib u te d  to  th e  a c c id e n t, a n d  th e re fo re , i  
t h in k ,  we m u s t  h o ld  t h a t  b o th  a re  to  b la m e . 
T h e n  com es a q u e s tio n  as to  w h a t th e  p la in t i t t s  
a re  e n t i t le d  to . I n  th is  case th e  s e rv a n ts  o f  th e  
o w n e rs  o f  th e  tu g  ha ve  been  n e g lig e n t.  I  he 
s e rv a n ts  o f  th e  o w n e rs  o f  th e  b a rg e  ha ve  a lso  been 
n e g lig e n t,  a n d  th e  re s u lt  o f  th e  jo in t  n e g lig e n c e  
o f  th e  tw o  has been to  d a m a g e  th e  p ro p e r ty  o t  th e  
p la in t i f f s .  I  d o  n o t  t h in k  th a t  I  ha ve  a n y th in g  a t  
a l l  to  d o  w i th  th e  c o n t ra c t  t h a t  has been e n te re d  
in t o  be tw e e n  th e  tw o  d e fe n d a n ts  I  m e an  th e  
c o n tra c t  o f  to w a g e . I  have to  d e c id e  in  th is  c is e  
o n ly  w h a t th e  r ig h ts  o f  th e  p la in t i f f s  a re  in  th e  
c irc u m s ta n c e s  t h a t  ha ve  a r is e n . T h e  d e fe n d a n ts  
b o th  o f  th e m  o w ed  a  d u ty  to  th e  p la in t i f f s  n o t  to  
d a m a g e  th e  p la in t i f f s ’ p ro p e r ty .  O f  t h a t  d u ty  
th e y  ha ve  b o th  c o m m it te d  a  b re a ch , a n d  th e re fo re  
th e y  a re  j o in t  to r t fe a s o rs ,  a n d  as such , in  m y  
o p in io n ,  th e y  a re  j o in t l y  l ia b le  f o r  th e  da m age  
t h a t  has fo llo w e d  f r o m  th e i r  w ro n g d o in g , -th e re 
fo re  th e re  m u s t  be ju d g m e n t  f o r  th e  p la in t i f f s  
a g a in s t  b o th  d e fe n d a n ts , w i th  co3te, b u t  n o  
e x e c u tio n  is  to  issu e  f o r  th e  cos ts  u n t i l  I  d ire c t .  
I  w i l l  w a it  a n d  see w h o  p a y s  th e  da m age s  b e fo re  
m a k in g  a n  o rd e r  as to  th e  cos ts , because I  w a n t 
to  m a ke  i t  as f a i r  as I  can . I  d o  n o t  l ik e  th e  ru le  
w h ic h  says th e re  s h a ll be n o  c o n t r ib u t io n  be tw een  
to r tfe a s o rs .

O n  th e  1 0 th  J a n . 1910 th e  o w n e rs  o f  th e  h o p p e r 
b a rg e  W . I I .  N o . 1 d e liv e re d  a n o t ic e  o f  appea l 
p r a y in g  f o r  a n  o rd e r  t h a t  th e  d e c is io n  as to  th e  
h o p p e r b a rg e  W . H . N o . 1 m ig h t  be re ve rse d  a n d  
th a t  ju d g m e n t  m ig h t  be e n te re d  f o r  th e m  w ith  
th e  co s ts  o f  th e  a c t io n  a n d  a p p e a l.

T h e  a p p e a l was h e a rd  o n  th e  9 th  M a rc h  1910.

L a iv g ,  K .C .  a n d  D u n lo p  f o r  th e  a p p e lla n ts , th e  
o w n e rs  o f  th e  h o p p e r b a rg e  W . H .  N o . L —  T h e  
c o n tro l o f  th e  tu g  a n d  to w  w as w i th  th e  tu g . 
T h o s e  o n  th e  tu g  se t th e  c o u rs e  a n d  dec id ed  
w h a t speed th e  vesse ls  s h o u ld  t r a v e l a t. T h e  
o n ly  t h in g  t h a t  th o se  o n  th e  to w  c o u ld  do  was 
to  fo l lo w  in  th e  w ake  o f  th e  tu g . T h e  w in d  a n d  
t id e  b o th  te n d e d  to  se t th e  to w  o n  to  th e  p o r t  
q u a r te r  o f  th e  tu g ,  a n d  th o se  o n  th e  tu g  o w ed  a 
d u ty  to  th e  to w  to  se t su ch  a  co u rse  th a t ,  i n  s p ite  
o f  th o se  c irc u m s ta n c e s , th e  to w  w o u ld  d e a r  th e  
l ig h ts h ip .  [T h e y  w e re  s to p p e d  b y  th e  C o u r t . ]

A s p in a l l ,  K .C .  a n d  A . D . B a teson  f o r  th e  re s p o n 
d e n ts , th e  o w n e rs  o f  th e  l i g h t s h ip — T h o se  o n  th e  
to w  w e re  n e g l ig e n t ;  th e y  s h o u ld  ha ve  p o rte d  
th e ir  h e lm  soo ne r th a n  th e y  d id ;  i f  th e y  h a d  done 
so th is  c o ll is io n  c o u ld  n o t  ha ve  h a p p e n e d . I  h a t 
n e g lig e n c e , c o u p le d  w i th  th e  n e g lig e n c e  o f  th e  
tu g ,  cau sed  th e  c o ll is io n .

L n in g ,  K .C .— 'The to w  c m  o n ly  fo l lo w  th e  t u g ;  
th o se  o n  th e  to w  issue  n o  o rd e rs  to  th e  ta g  an d  
can  o n ly  fo l lo w  h e r ;  in  such  c irc u m s ta n c e s  those  
o n  th e  tu g  a re  a lo n e  re s p o n s ib le  f o r  th e  c o ll is io n  : 

The Q u icks tep , 03 L . T .  Bep. 7 13 ; 6 Asp. M ar.
L a w  Cas. 603 (1 8 9 0 );  15 P . D iv . 96.

L o r d  H a l s b u r y .— I  m u s t  say f o r  m y  o w n  p a r t  
t h a t  I  a m  c o m p e lle d  e n t i r e ly  to  d i f fe r  f ro m  
le a rn e d  P re s id e n t.  I  t h in k  th e  appea.1 o u g h t  
be a llo w e d , because, to  m y  m in d ,  n o th in g  ca n  
c le a re r  th a n  th e  fa c t  t h a t  a  m a n  is  e n t i t le d ST

® 
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assum e, g iv e n  th e  p re s e n t c irc u m s ta n c e s , t h a t  th e  
p e rs o n  w h o  in  a c e r ta in  la rg e r  sense has th e  
c o n tro l o f  th e  vesse l b e in g  to w e d  w o u ld  be 
p ro p e r ly  a l iv e  to  th e  s ta te  o f  th e  w in d  a n d  th e  
f a c t  t h a t  th e  vessel w h ic h  is  b e in g  to w e d  is  
p a r t ic u la r ly  l ia b le  to  be a ffe c te d  b y  th e  w in d . H e  
is  n o t  c a lle d  u p o n  to  assum e a t  e v e ry  p o in t  t h a t  th e  
vessel to w in g  h im  is  g o in g  to  be e x tre m e ly  n e g li-  
g e n t a n d  d o  t h a t  w h ic h  le d  to  th e  c o ll is io n . I  am  
o f  o p in io n  t h a t  he  w as u n d e r  n o  su ch  l ia b i l i t y ,  
a n d  th a t  he d id  w h a t w as r i g h t  a n d  p r o p e r ; a n d , 
a lth o u g h  he  w e n t o u t  o f  h is  w a y , p e rh a p s , to  
assum e t h a t  th e re  m ig h t  be d a n g e r, I  t h in k  he 
was q u ite  r ig h t  to  d o  w h a t he  d id ,  a n d  I  d o  n o t  
t h in k  i t  ca n  be assu m ed , because h e  d id  n o t  d o  i t  
e a r lie r ,  he  w as g u i l t y  o f  n e g lig e n c e . I t  a p p e a rs  
to  m e  t h a t  th e  n e g lig e n c e  w as o n  th e  p a r t  o f  th e  
to w in g  vesse l, a n d  I  a m  o f  o p in io n  t h a t  t h is  
a p p e a l o u g h t  to  be a llo w e d .

F l e t c h e r  M o u l t o n , L . J . — I  am  o f  th e  sam e 
o p in io n . T h is  is  a n  a c t io n  a g a in s t  tw o  p a r t ie s  f o r  
th e  n e g lig e n t  n a v ig a t io n  o f  tw o  vesse ls. I t  is  
be yo n d  c o n te s t c le a r  t h a t  th e  tu g  w as n e g lig e n t ly  
n a v ig a te d , a n d  I  a m  o f  o p in io n  th a t ,  f o r  th e  
re asons  g iv e n  b y  L o r d  H a ls b u ry ,  th e re  w as n o  
n e g lig e n c e  o n  th e  p a r t  o f  th e  h o p p e r. T h a t  is  
th e  o n ly  q u e s tio n  ra is e d  i n  th is  case, a n d  b y  
a l lo w in g  th is  a p p e a l w e d e c id e  n o th in g  e x c e p t 
t h a t  th e  c h a rg e  o f  n e g lig e n t  n a v ig a t io n  m ade 
a g a in s t th e  c re w  o f  th e  h o p p e r is  n o t  m a de  
o u t.

F a r w e l l , L .J .— I  a m  o f  th e  sam e o p in io n , a n d  
i t  seems to  m e  n o t  o n ly  p ro p e r ,  b u t  a b s o lu te ly  
ne cessa ry  t h a t  th e  n a v ig a to r  o n  th e  one  s h ip  
s h a ll be e n t i t le d ,  a n d  in d e e d  b o u n d , to  assum e 
th a t  th o s e  i n  c h a rg e  o f  th e  o th e r  s h ip  w h ic h  is  
to w in g  h im  w i l l  a c t  w i th  g o o d  sense a n d  sea
m a n s h ip . I f  i t  w e re  n o t  so, th e  d if f ic u lt ie s  a n d  
d a n g e rs  w o u ld  be  v a s t ly  in c re a se d . O n  th e  
e v id e n ce  in  th is  case i t  is  p la in  t h a t  th e  tu g  
c o u ld  h a ve  a v o id e d  th e  l ig h ts h ip  i f  she h a d  
ta k e n  re a so n a b le  p re c a u t io n s  in  p ro p e r  t i m e ; 
a n d  t h a t  th e  h o p p e r  p u t  h e r  h e lm  h a rd -a -p o r t  
q u ite  as e a r ly  as i t  w as a t  a l l  re a so n a b le  f o r  
h e r to  d c  so.

Solicitors for the appellants, H i l l ,  D ick inson , 
a n d  Co.
Solicitor for the respondents, W. C a lth ro p  

Thorne.

Î ouse of ¡Loris.

A p r i l 19 and  J u ly  11, 1910.

(Before the L o r d  C h a n c e l l o r  (Loreburn), 
Lords J a m e s  o f  H e r e f o r d , A t k i n s o n , S h a w , 
a n d  M e r s e y .)

M a r s h a ll  v. Ow n e r s  of t h e  W il d  R ose, (a)
ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  

E N G L A N D .

E m p lo ye r and w orkm an— A ccident—D isappear
ance o f  seaman fro m  sh ip—In fe rence— D eath  by 
d ro w n in g — W orkm en’s Com pensation A c t 1906 
(6 E d w . 7, c. 58), s. 1.

A seaman, em ployed in  a sh ip  w h ich  was ly in g  in  
a ha rbou r, le ft h is berth on a hot n ig h t saying

(a uenortftd bv 0. E. MjU.dkn , Esq.. Barrister-at-Law.
X I  N S .

[ H .  o f  L .

th a t he was going on deck f o r  some fre s h  a ir .  
N ext m orn ing  h is dead body was fo u n d  in  the 
w ate r close to a p a r t  o f  the sh ip  where there 
was evidence th a t he was in  the h a b it o f  s it t in g  
on the r a i l .  There was no evidence as to how  
he got in to  the w ater.

R e id , th a t i t  was n o t a necessary in ference f ro m  
the tacts th a t h is d e a th  was caused by an  
accident, a r is in g  out o f  h is  em p loym en t, and th a t 
the shipowners were n o t lia b le  to pay compensa
tio n  to h is w idow .

Judgm ent o f  the cou rt below affirm ed, the L o rd  
Chancellor (Lo rebu rn ) and  L o rd  James o f  
H ereford  d issenting.

A p p e a l  f r o m  a ju d g m e n t  o f  th e  C o u r t  o f  A p p e a l 
(C o z e n s -H a rd y , M .R . ,  F le tc h e r  M o u lto n  a n d  
F a rw e ll,  L .J J . ) ,  re p o r te d  11 A s p . M a r. L a w  Cas. 
2 5 1 ; 100 L .  T . R e p . 7 3 9 ; 29 C . C . C . R e p . 1 9 0 ;
(1909) 2 K .  B . 46), s e t t in g  a s ide  a n  a w a rd  o f  th e  
C o u n ty  C o u r t  ju d g e  o f  N o r th u m b e r la n d ,  d a te d  
th e  2 7 th  J a n . 1909, in  fa v o u r  o f  th e  a p p e lla n t, th e  
w id o w  o f  C h a r le s  W i l l ia m  M a rs h a ll,  w ho  was 
th e  second e n g in e e r o f  th e  s te a m  t r a w le r  W ild  
Rose.

O n  th e  2 7 t l i  M a y  1908 th e  W ild  Rose, w ith  a 
c a rg o  o f  f is h  o n  b o a rd , a r r iv e d  a t  A b e rd e e n , a n d  
w as m o o re d  in  th e  h a rb o u r  b a s in  th e re . A f te r  
th e  f is h  h a d  been d ispo sed  o f  th e  W ild  Rose 
re m a in e d  in  th e  h a rb o u r  b a s in  f o r  th e  p u rp o se  
o f  ta k in g  in  b u n k e r  co a l, b u t  th e  c a p ta in  gave 
o rd e rs  th a t  s te a m  was to  be u p  a t  m id n ig h t  w ith  
a v ie w  to  p ro c e e d in g  to  N o r t h  S h ie ld s . M a rs h a ll,  
as second e n g in e e r, w o u ld  ha ve  h a d  to  be o n  d u ty  
f o r  th e  p u rp o s e  o f  g e t t in g  u p  s tea m  p u rs u a n t  to  
o rd e rs . M a rs h a ll a n d  R o l lo ,  th e  f i r s t  e n g in e e r, 
s h o r t ly  a f t e r  te n  o ’c lo c k  a t  n ig h t  w e n t b e lo w  to  
th e ir  b e r th s , w h ic h  a d jo in e d  each o th e r ,  a n d  la y  
d o w n  th e re , M a rs h a ll t a k in g  o f f  a l l  h is  c lo th e s  
e x c e p t h is  tro u s e rs , s h ir t ,  a n d  socks . T h e  n ig h t  
was v e ry  h o t. A f t e r  M a rs h a l l  h a d  re m a in e d  in  
h is  b e r th  f o r  a  s h o r t  t im e  he g o t  u p  a n d  w e n t o n  
d e ck , d ressed as he  h a d  been w h e n  ly in g  d o w n , 
a n d  as he passed th e  b e r th  in  w h ic h  R o l lo  was 
ly in g  he sa id  t h a t  he was g o in g  o n  d e ck  f o r  a 
b re a th  o f  fre s h  a ir  in  o rd e r  to  co o l h im s e lf.  
M a rs h a ll a n d  R o l lo  w ere in  th e  h a b i t  o f  g o in g  
o n  de ck  to  co o l th e m se lve s  a t  n ig h t  in  h o t 
w e a th e r d ressed  as th e y  w ere w h e n  ly in g  d o w n , 
a n d  o n  su ch  occa s io ns  th e y  w ere in  th e  h a b i t  o f  
s i t t in g  o n  th e  r a i l  o n  th e  s ta rb o a rd  q u a r te r  o f  th e  
W ild  Rose a g a in s t th e  iis h b o a rd . M a rs h a ll was 

n o t  seen a g a in  d u r in g  th e  n ig h t ,  a n d  u p o n  th e  
m o rn in g  o f  th e  2 8 th  h is  dead b o d y  was fo u n d  in  
th e  w a te rs  o f  th e  h a rb o u r  b a s in  d ir e c t ly  be lo w  
th e  r a i l  o n  w h ic h  he a n d  R o l lo  w ere  in  th e  h a b i t  
o f  s i t t in g .  T h e  C o u n ty  C o u r t  ju d g e  h e ld  th a t  
M a rs h a l l  ha d  m e t h is  d e a th  by  a c c id e n t a r is in g  
“  o u t  o f  a n d  in  th e  co u rse  o f  h is  e m p lo y m e n t,”  
a n d  a w a rd e d  th e  a p p e lla n t  300Z. da m ages.

T h is  ju d g m e n t  was re ve rse d  as ab ove  m e n 
tio n e d .

S co tt-F ox , K .C .  a n d  Low en tha l, f o r  th e  a p p e l
la n t ,  c o n te n d e d  th a t  th is  was an  a c c id e n t a r is in g  
o u t  o f  a n d  in  th e  co u rse  o f  th e  sea m a n ’s e m p lo y 
m e n t w i th in  th e  m e a n in g  o f  th e  se c tio n . T h e  
e m p lo y m e n t c o n t r ib u te d  to  th e  d a n g e r. See

Reed v. Great Western R a ilw ay Company, 99 L . T .
Kep. 781 ; 29 C. 0 . C. Rep. 57 ; (1909) A. C. 31 ; 

Jackson v. General Steam F ish ing Company, 
101 L . T . Rep. 401 ; 29 C. C. C. Rep. 286; 
(1909) A . C. 523;

3  Gr



410 MARITIME LAW CASES.

H .  op L . j  M a r s h a l l  v . O w n er s

Robertson v. A lla n  Brothers and Co., 98 L  T . Rep.
821 ; 28 C. C. C. Rep. 398 ;

F itzge ra ld  v. C larke  and Son, 99 L . T. Rep. 101 ;
28 C. C. C. Rep. 439 ; (1908) 2 K . B . 796 ;

Andrew  v . Fa ilsw orlh  In d u s tr ia l Society, 90 L . T.
Rep. 6 1 1 ; 26 C. C. C. Rep. 3 3 9 ; (1905)
2 K . B. 32.

I f  the accident was caused by the fact that the 
man was in a dangerous place in which he was 
compelled to be by his employment, then the 
accident arises out of the employment. The 
Court of Appeal followed the decision in Bender v. 
Owners o f the Z en t (100 L. T. Rep. 639 ; (1909) 2 
K  B. 41), but this case is distinguishable on the 
facts. There was evidence that the rail, below 
which the deceased’s body was found, was a place 
where the men usually sat on deck.

Sir R. F in la y , K.C., A tk in , K.C., and M u n d a h l 
maintained that though the accident may have 
arisen “ in the course of ” the employment, there 
was no evidence that i t  arose “ out o f ”  it. I t  
was no part of his employment to sit in this 
particular place, although he chose to do so for 
his own pleasure, and therefore a fa ll from that 
place cannot be an accident arising out of the 
employment. Further, the e is no evidence at 
all as to how he got into the water. I t  is merely 
conjecture. They referred to

M cD onald  v. Owners o f the Steamship Banana,
99 L . T . Rep. 671 ; 29 C. C. C. Rep. 60 ; (1908)
2 K . B  926 ;

Moore v. Manchester L iners (a), 100 L. T. Rep. 164 ;
29 C. C. C. Rep. 120 ; (1909) 1 K .  B. 417.

Scott-Fox, K.C. was heard in reply.
A t the conclusion of the arguments their 

Lordships took time to consider their judgment.
J u ly  l i t —Their Lordships gave judgment as 

follows;—
The L o r d  C h a n c e l l o r  (Loreburn). — My 

Lords: This has been to me an anxious case 
because of the view adopted by the Court of 
Appeal, from which I  am always slow to differ, 
though I  think that Fletcher Moulton, L.J. 
had some doubts. I t  involves two quite distinct 
questions. The first is, Does the evidence warrant 
the conclusion of fact reached by the County 
Court judge—that this unfortunate man fell into 
the water by accident? The second is whether, if 
that be so, the accident was one “  arising out of 
the employment of the deceased.”  I  wish to 
avoid confusion between those two separate 
points. In  regar,d to the first of these questions, 
I  observe that in none of the opinions delivered 
in the Court of Appeal is the conclusion of the 
learned County Court judge controverted, though 
i t  was assailed in argument at the Bar of this 
House. We know, on the evidence, that on the 
evening of the 27th May the W ild  Rose was in 
Aberdeen Harbour. A t 10.10 p.m. Marshall came 
on board, went below, and took off all his clothes 
except his trousers, shirt, and socks. I t  was a 
very hot night. He subsequently came out of 
his berth, saying that he thought that he would 
go on deck for fresh air. The crew always sat on 
the starboard quarter against the fishboard. 
Marshall went on deck with his trousers, shirt, 
and socks on. A t midnight he was not on deck 
His body was searched for next morning and

(a) This case has since been reversed in  the Honso of
Lords (103 L . T. Rep. 226).

of  t h e  W il d  R ose . [ H .  of  L .

fo u n d  ju s t  u n d e rn e a th  w h e re  th e  c re w  u s u a lly  
s a t. B e y o n d  th is  w e k n o w  n o th in g .  N o w , in  th e  
a f fa ir s  o f  l i fe ,  w h e re  m u c h  is  o f te n  o b scu re , n .en  
have to  d ra w  in fe re n c e s  o f  f a c t  f r o m  s le n d e r 
p re m is e s . A  p la in t i f f  o r  c la im a n t  m u s t p ro v e  h is  
case. T h e  b u rd e n  is  u p o n  h im . B u t  t h is  docs 
n o t  m e a n  t h a t  he m u s t d e m o n s tra te  h is  case. I t  
o n ly  m eans th a t ,  i f  th e re  is  n o  e v id e n ce  in  h is  
fa v o u r  u p o n  w h ic h  a  re a so n a b le  m a n  ca n  a.ct, he 
w i l l  f a i l .  I f  th e  ev ide nce , th o u g h  s le n d e r, is  y e t  
s u f f ic ie n t t o  m a ke  a. re asona b le  m a n  c o n c lu d e  th a t  
in  fa c t  t h is  m a n  fe l l  in to  th e  w a te r  b y  a c c id e n t, 
a n d  so w as d ro w n e d , th e n  th e  case is  p ro v e d . I  
c a n n o t p o s s ib ly  say t h a t  th e  C o u n ty  C o u r t  ju d g e  
was w ro n g , because I  a lso  c o n c lu d e  f r o m  th e  
s l ig h t  m a te r ia l  b e fo re  u s  t h a t  th is  m a n  f e l l  in to  
th e  w a te r  b y  a c c id e n t (s u ic id e  w as  n o t  e v e r su g 
g e s te d ) a n d  so w as d ro w n e d , a n d  I  d o  n o t  be lie ve  
t h a t  a n y  j u r y  w o u ld  h e s ita te  in  s a y in g  so. 
W h e th e r  he  w as s i t t in g  o n  th e  r a i l  o r  n o t  I  c a n 
n o t  co n c lu d e , a n d  i t  is  w h o lly  im m a te r ia l .  B u t  
th a t  h e  fe l l  o f f  th e  s h ip  b y  a c c id e n t 1 d o  n o t 
r e a lly  d o u b t.

T h e  second q u e s tio n  is  m o re  d if f ic u lt .  D id  
th is  a c c id e n t a r is e  o u t  o f  M a rs h a l l ’s e m p lo y 
m e n t?  L e t  m e see w h a t h is  e m p lo y m e n t was. 
T h e  re s p o n d e n ts ’ case te l ls  us  th a t  he  was 
second e n g in e e r o n  th e  W ild  R is e ,  a s te a m  
t ra w le r .  I n  t h a t  c a p a c ity  he  h a d  to  se rve  c o n 
t in u o u s ly .  S o m e tim e s  he w o u ld  be a c tu a lly  
m in d in g  th e e n g in e s . S o m e tim e s  be  w o u ld  be o f f  
d u ty ,  in  th e  sense o f  a c t iv e  d u ty .  B u t  he  was in  
se rv ice  a l l  th e  t im e . H is  e m p lo y m e n t was to  d is 
c h a rg e  th e  d u tie s  o f  Becond e n g in e e r as a n d  w hen 
th e y  a rose , a n d , a m o n g  o th e rs , t o  be o n  th e  sh ip . 
I n  th e  o p in io n  o f  F a r  w e ll, L . J .  o ccu rs  a passage as 
fo llo w s , w h ic h  b r in g s  th e  m a t te r  a d m ira b ly  to  a 
p o in t :  “  I f  a n  o r d in a r y  s a ilo r  is  a  m e m b e r o f  a 
w a tch  a n d  is  o n  d u ty  d u i iu g  th e  n ig h t  a n d  d L  
a p p e a rs , I  s h o u ld  th in k  th a t  th e  in fe re n c e  w o u ld  
be ir r e s is t ib le  t h a t  he d ie d  f r o m  an  a c c id e n t 
a r is in g  o u t  o f  b is  e m p lo y m e n t ;  b u t  i f ,  o n  th e  
o th e r  h a n d , he was n o t  a m e m b e r o f  th e  w a tch , an d  
was d o w n  be lo w , a n d  cam e u p  o n  de ck  w hen  he 
w as n o t  re q u ire d  f o r  th e  p u rp o se  o f  a n y  d u ty  to  
be p e r fo rm e d  o n  deck, a n d  d isa p p e a re d  w ith o u t  
o u r  k n o w in g  a n y th in g  else, i t  seem s to  m e th a t  
th e re  is  a b s o lu te ly  n o th in g  f r o m  w h ic h  a n y  
c o u r t  c o u ld  d ra w  th e  in fe re n c e  t h a t  he d ie d  
f r o m  a n  a c c id e n t a r is in g  o u t  o f  th e  e m p lo y m e n t.”  
N o w  I  a m  n o t  a b le  to  ta k e  t h a t  d is t in c t io n .  T h e  
e m p lo y m e n t b e in g  to  be o n  b o a rd , I  c a n n o t see 
t h a t  a n  u n e x p la in e d  a c c id e n t m u s t a r ise  o u t  o f  th e  
e m p lo y m e n t i f  i t  h a p p e n  w h ile  he  is  o n  an  a c tiv e  
p a r t  o f  h is  o c c u p a tio n , a n d  c a n n o t so a r is e  i f  he 
is  f o r  th e  t im e  b e in g  a t  le is u re . I n  e i th e r  case 
y o u  have, f i r s t ,  t o  a s c e r ta in  i f  th e  m a n  w e n t o v e r
b o a rd  b y  a c c id e n t as b e s t y o n  ca n , th e  d i f f ic u lt y  
o f  so a s c e r ta in in g  b e in g  e q u a l w h e th e r he was o n  
w a tc h  o r  n o t. A n d  i f  he d id  f a l l  o v e rb o a rd  by 
a c c id e n t i t  e q u a lly  a rose  o u t  o f  h is  e m p lo y m e n t, 
w h e th e r  i t  o c c u rre d  d u r in g  t h a t  p a r t  o f  th e  
vo ya g e  w h e n  he was a c tu a l ly  w o rk in g ,  o r  th a t  
p a r t  w hen  he  w as re s t in g  f r o m  h is  w o rk . T h e  
e m p lo y m e n t,  b y  th e  v e ry  n a tu re  o f  i t ,  exposes 
h im  to  c e r ta in  d a n g e rs  w h e th e r  a t  w o rk  o r  n o t, 
one  o f  w h ic h  is  f a l l in g  o r  b e in g  w ashe d  o f f  h is  
s h ip , a n d  i f  in  th e  co u rse  o f  t h a t  e m p lo y m e n t th e  
m a n  b e in g  o n  th e  s h ip  a c c id e n ta l ly  p e rish e s  b y  one 
o f  th o se  d a n g e rs , 1 t h in k  th a t  th e  a c c id e n t a rise s  
o u t  o f  th e  e m p lo y m e n t. I n  s a y in g  th is  I  am  
a n x io u s  n o t  to  g iv e  co u n te n a n c e  to  th e  id e a  th a t
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whenever an accident occurs to a person who is 
continuously employed it  must be taken to have 
arisen out of the employment. I f  a seaman had 
his eye injured, for example, by a comrade striking 
a match to ligh t his pipe, i t  could not come within 
the Act. But I  think that i t  is within the Act 
when the danger is one of those incidental to the 
employment. In the present case the arbitrator 
has so found, and I  think that he was entitled so 
to find.

Lord J am es  of H e r e f o r d .—My Lords : I  am 
of the same opinion. I  think that i t  may be taken 
that there was a recognised habit, prompted by 
convenience, for the men when resting to sit on the 
rail, and that no objection was taken to their so 
doing by anyone in authority. I f  this be so, 
the argument that Marshall might be regarded as 
i f  he had been sitting on the end of the bowsprit 
cannot be maintained. I t  was not usual, or 
reasonable, or authorised that a man should sit on 
the end of the bowsprit. I t  is an admitted fact 
that the deceased man was in the employment of 
the defendants, and that in pursuance of that 
employment he was on board the Bhip on the 
night of his death. Being there he was not depart
ing from that employment i f  he sought the better 
air of the deck rather than remain in the closer 
atmosphere of the cabin. Having reached the 
deck i t  was reasonable that he should sit down 
and not remain standing. I t  was also reasonable 
to expect that he would sit upon the rail rather 
than upon the bare deck. In  order to carry out 
his employment he was resting, and when he was 
resting the accident happened. But i t  remains to 
be determined, Did the death of the deceased arise 
out of his employment P I  th ink that i t  did. 
Now what do the words “  arising out of the 
employment”  mean? They are vague words, 
very different in their effect from such words as 
“  caused by the employment.”  This seems to 
point to an indirect connection with the employ
ment, and I  think that they are fulfilled i f  the 
accident occurred during the employment and 
under circumstances which show that the injured 
person had not at the time of the in jury departed 
from the controlling incidents of the employment. 
I t  may be that independent circumstances may 
show that an accident occuring during the 
employment did not arise out of it, but if  the 
conditions which I  have mentioned are fulfilled, 
the burthen of establishing such circumstances 
must be borne by the employer. The words of 
the statute, “  arising out of the employment,”  
are, as I  have said, somewhat vague, but I  
read them as I  think they ought to he read, 
liberally, and, doing so, i t  seems to me that 
fhe facts of this case establish a right to com
pensation, and that therefore the appeal should 
be allowed.

Lord A t k in s o n .—My Lords : In  this case the 
Oourt of Appeal have held that the applicant has 
Rot discharged the burden of proof which lay 
upon her by showing that her husband met his 
death by an accident arising out of and in the 
course of his employment. In  my opinion they 
were right. The finding of the learned County 
Court judge, to paraphrase the language of 
Lord Watson in W a ke lin  v. London  and South- 
Wb b le rn  R a ilw a y  Company (55 L. T. Rep. 709 ;

App. Cas. 4i), was not, I  think, an inference 
which could be reasonably drawn, as a matter of 
tact, because there were no data from which such

an inference could be drawn, so much as a con
jecture or surmise, which there were, no doubt, 
ample materials to justify. There is nothing to 
show that Marshall did not deliberately jump or 
throw himself into the water, beyond the greater 
probability of accident as compared with suicide. 
No evidence whatever was adduced to show what 
the structure of the trawler was; whether her 
bulwarks were so low that he might readily have 
fallen over them, or so high that he could not 
have fallen over them. Nothing is stated as to 
the condition of the vessel’s deck, or as to the 
manner in which she was moored, or whether she 
was in such a position that the body of the 
deceased must have been kept precisely in the 
place in which i t  fe ll into the water; but because 
i t  was found under the place where i t  is alleged 
the crew, or some of them, usually sat, i t  is 
assumed, apparently, that he was sitting in that 
place, and in some way or other fell in “from 
there. Whereas, for all that appears, he might 
have fallen into the water from some other part 
of the vessel, and his body, either owing to his 
struggles, i f  he did struggle, or to- some other 
cause, have floated to the place where i t  was 
found. The argument urged in support of this 
appeal appeared to me to resolve itself into 
something like this. A seaman lives on his ship. 
I t  is one of the duties of his employment to do so. 
Whether he works at his proper work, or sleeps 
or rests, sits or stands or moves about, the relation 
of master and servant continues to exist between 
him and his employer, and therefore he does each 
and all of these things in the course of his 
employment. If, therefore, he sustains a personal 
in jury while on board his ship in  some unex
plained and unknown way, i t  must be assumed 
that the injury was caused by an accident arising 
out of and in the course of his employment. He 
may by his own carelessness or thoughtlessness or 
w ilful misconduct have exposed himself to a new 
danger, not at all incidental to the doing in a 
reasonable way of any of the things which he is 
by the express or implied terms of his employment 
bound or privileged to do, such, for instance, as by 
dozing to sleep at night on the bulwarks of his 
vessel instead of in his bunk to prepare for work 
next day, yet though this new danger be the cause 
of the accident by which he is injured, i t  must 
still be presumed to be an accident arising not 
only in the course of his employment, but, in 
addition, out of and in  the course of his employ
ment. Sir Robert Finlay, in illustration of his 
argument, took the case of a female domestic 
servant who was obliged to live in her master’s 
house, as the seaman is obliged to live on his ship, 
and assumed that she was seen to enter her 
bedroom some hot and sultry night, and next 
morning the window of her room was found open 
and her lifeless body found on the pavement 
beneath. She might have thrown herself out, or 
dozed asleep and fallen out, or overbalanced 
herself while awake and fallen out. On the 
principle for which the appellant contends it 
should be presumed she was killed by an accident 
arising out of and in the course of her employ
ment, because in the course of her employment 
she was undoubtedly entitled to rest and to breathe 
fresh a ir ; but i t  does not appear to me to be either 
a reasonable, ordinary, or proper way of resting 
or taking fresh air to lean out of a window at 
night at a time when sleep may readily overtake
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only facts proved, the County Court judge in 
ferred that the deceased met his death by acci

her. I t  could not be assumed that she or her 
master ever contemplated such a risk as attendant 
upon her service when she entered upon it. The 
peril to her was, I  think, a new peril arising out 
of her own careless and reckless act, and not a 
peril incident to, or connected with, the perform
ance of the duties of her employment, or the 
enjoyment, in a reasonable and proper way, of 
those rights and privileges to which she might 
be entitled as preparations for her active work. 
The accident caused by that new peril could not, 
in  such a case, I  think, be held to arise out of her 
employment. The only difference between that 
case and the present lies in the fact that this seat 
was said to be an accustomed seat; but does that 
make any real difference ? A  workman may be 
bound or entitled to frequent a certain place, or 
do a certain thing, under certain conditions, and 
i f  an accident happened to him while frequenting 
that place or doing that thing, under these con
ditions, i t  might well be held that that accident 
arose out of his employment, but i t  by no means 
follows that the same result would be arrived at 
i f  the conditions were entirely changed before he 
did the particular thing or frequented the parti
cular place. The alteration in the conditions may 
have made that perilous which was theretofore 
safe, so perilous, indeed, that in the absence of 
actual proof it could not be presumed that the 
employer or workman ever contracted or contem
plated that the peril should or might be 
encountered as one of the risks connected with 
the employment. Even, therefore, if  this seat on 
the bulwarks, near the fishboard, was one which 
the crew, with the express or implied permission 
of the master of the ship, used in their waking 
moments, so as to cause an accident arising from 
its use at such times to be rightly held to have 
arisen out of the employment, i t  by no means 
follows that the use of the same seat for sleeping 
on at night was ever contemplated by the parties 
as a risk incident to the employment. Even, 
therefore, if  i t  had been proved, which i t  was not, 
that the deceased when he left his bunk sat upon 
this seat, then, having regard to the time at, and 
circumstances under, which be did it, and the 
great probability that he would drop asleep, it  
does not, in my opinion, at all follow that the risk 
of falling into the water was a risk incidental to 
or connected with his employment, while his ship 
was in  port, and at such a time and under such 
circumstances, or his drowning an accident 
arising out of his employment, though i t  may 
well be that the risk of being blown or swept 
overboard or of falling overboard while his 
ship was at sea was such a risk. One cannot 
help feeling sympathy for the applicant, hut if  
any force is to be given to the words of the 
statute, she must, in my opinion, be held to have 
failed to discharge the burden of proof resting 
upon her.

Lord Sh a w .—My Lords: In  this case the 
known facts are few and simple. A  sailor, par
tia lly dressed, left his sleeping berth in a ship lying 
in a tidal basin, and proceeded to the deck, 
having remarked to his companion that he was 
going up to cool himself. This happened at 
10.10 on the night of the ‘27th May 1908. 
Next day his dead body was found in the harbour, 
just under the fishboard, which was at a part 
of the gunwale where the members of the crew 
sometimes sat down. Prom these, which are the

dent arising out of and in the course of his em
ployment, and he found the shipowners liable in 
compensation under the Act of 1906. The learned 
judges of the Court of Appeal have found that it  
is not established that the death occured by acci
dent arising out of and in the course of his em
ployment. They appear to concede, or are willing 
to take i t  for granted, that the death occurred by 
accident, and that the accident may be looked 
upon as having occurred in the course of the 
employment, but recognising that they are bound 
also, before liab ility can emerge under the Act, to 
hold that the accident arose out of the employ
ment, they cannot do so, and they decide accord
ingly. I  feel constrained to agree with their con
clusion. I t  has been reached after great conces
sions or assumptions in favour of the appellant, 
and on those, in my opinion, i t  has been properly 
reached. But, for my own part, I  do not conceal 
that I  should have some "difficulty in making 
those concessions or assumptions. The facts in 
every case may leave here and there a hiatus 
which only inference can fill. But in the present 
case the name of inference may be apt to be 
given to what is pure conjecture. W hat did 
the sailor Marshall do when he left his 
berth and went on deck ? Nobody knows. 
A ll is conjecture. Did he jump overboard, 
walk overboard, or fa ll overboard ? One can 
infer nothing; all is conjecture. Was there 
an accident at all, or how and why did the 
deceased unhappily meet his fate P No doubt 
the occurrence took place during the period of 
his engagement, but did i t  take place in the 
course of his employment, or, as was justly 
argued, in the course of some occupation grafted 
on to his employment but in no way part of it, 
necessary to it, or usual in i t  P There can be, in 
my view, nothing dignified with the name of an 
inference on this subject, but again only conjec
ture. Finally, i f  mere conjecture be legitimate, 
how can i t  l'each the point that an accident 
causing the death by drowning of this man 
occurred not merely in the course of his employ
ment but arose out of that employment? The 
answer to this is, that he was a sailor on his ship 
and the ship was surrounded by water. Had the 
ship been at sea one could have understood the 
answer better, because the sailor might have been 
pitched overboard by the rolling of the vessel or 
blown overboard by the wind. These would have 
been the perils surrounding the seaman’s life and 
duty, and injuries or accidents through them 
might well enough be held to fa ll within the 
category of things arising out of and in the 
course of the employment. But in the present 
case such a question does not arise, for the ship 
was lying quietly in port. The deceased man 
le ft his sleeping berth and went on deck ; and the 
nearest conjecture to an inference that was 
placed before this House was that he had seated 
himself on the side of the ship and fallen asleep 
and overboard. No one would attribute miscon
duct to him in selecting that place, or even the 
rigging to rest upon during the night rather than 
in  his berth, and of course i t  is argued that since 
he was under engagement and doing no wrong 
the accident to him arose in the course of his 
employment. But how i t  can be said to have 
arisen out of i t  I  do not understand. I t  arose
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out of some voluntary act of the deceased, in no 
way springing from his employment, necessary to 
his employment, or usual in his employment. 
This being so, how is the Act of Parliament to be 
construed? To keep to the case of death alone. 
The statute provides that, “  i f  in any employ
ment personal in jury by accident arising out of 
and in the course of the employment is caused to 
a workman, his employer shall . . .  be liable 
to pay compensation ”  in respect of the workman’s 
death. 1 do not see my way to hold that this is 
equivalent to saying that the employer is liable to 
pay compensation in respect of the death of any 
workman should the death occur during the 
period, and at the place, of his service. To do 
so would, in my opinion, be to interpiet 
language setting up definite conditions and 
canons of liab ility as i f  i t  were really a life 
insurance. I t  is settled law that a claimant, in 
invoking the statute, must establish that the 
conditions and canons of liab ility which i t  sets up 
have been satisfied. But the interpretation argued 
for by the appellant, would wipe those conditions 
and canons out. I  desire, however, specifically to 
guard my opinion as being any precedent in what 
I may call the ordinary case of a sailor, whose life 
is sacrificed in circumstances of mystery—say, of 
loneliness during a night watch or confusion 
during a storm. The performance of duty in such 
circumstances would raise presumptions of a kind 
consistent with the seaman s case completely 
satisfying the conditions laid down by the Act. I  
th ink that the view expressed on that subject in 
the latter part of the judgment of Farwell, L  J. 
is both humane and sound. The present case, 
however, I hold, tor the reasons above expiessed, 
to be of a totally different character. 1 agree 
with the opinion that the appeal should be 
dismissed.

Lord M e r s e y .— My Lords: For the purpose ot 
dealing with this appeal I  accept the statement 
of facts iu the appellant’s case. I t  is not necessary 
to recapitulate them. The only question to be 
determined is whether these facts afford any 
evidence upon which the County Court judge 
could reasonably find that the death of Marshall 
was caused by accident arising out of his employ
ment. The Court of Appeal were of opinion that 
they afforded no such evidence, and I  think that 
their decision was right. I t  is said that the 
accident was due to the man’s sitting on the rail 
of the ship and falling from it. I  think that this 
is probably true, although I  fa il to find any legal 
evidence in support of the statement. But 1 do 
not see how i t  can reasonably be said that to s it  
on the rail of the ship was in any sense connected 
with the man’s employment. I  agree with b ir 
Robert Finlay that i t  would be as reasonable to 
say that to sit on the end of the bowsprit would 
be an act connected with his employment, and it 
sitting on the rail was no part of his employment, 
falling from i t  cannot be an accident arising out 
of his employment. I  do not overlook the state
ment in the case that the engineers were in the 
habit of sitting on this rail. I  can well believe 
i t  to be true. But that the men were in the habit 
of doing a thing which was not an incident of 
their employment cannot, in my view, bring any 
resulting accident within the meaning of the 
Act. I  do not regard this case as laying 
down any general principle. I t  turns entirely 
on its particular facts; and taking the view

that I  do of those facts, I  think that the appeal
f  ap g

Judgm ent appealed f r o m  affirm ed, and appeal 
dism issed w ith  costs.
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Solicitors for the respondents, W illia m so n , H iU , 
and Co., for B . and B . F . K id d , North Shields.
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COURT OF APPEAL.

M onday, J u ly  4, 11)10.
(Before Cozens-H a r d y , M.R., F a r w e l l  and 

K e n n e d y , L JJ.)
W ie n e r  a n d  Co. v . W ils o n s  a n d  F urness- 

L e y l a n d  L in e  L im it e d , (a)
A P P E A L  FR O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

B i l l  o f la d in g  — C ra ft tra n s it—“ Vessel” — E x 
ceptions — Unseaworthiness — A m b ig u ity  —- 
M erch a n t S h ip p in g  A c t 189-1 (57 &  58 Viet. c. 6), 
s. 742.

A  th rough b i l l  o f la d in g  conta ined a clause o f  
exceptions, in c lu d in g  damage, loss, o r in ju r y  
a ris in g  f ro m  ra in ,  &c., and  also f ro m  unsea
worthiness o r unfitness o f  the vessel a t com
mencement o f  o r before o r a t any tim e d u rin g  
the voyage. I t  fu r th e r  conta ined the fo llo w in g  
clause : “  A l l  the above exceptions an d  cond itions  
sh a ll a p p ly  f ro m  the tim e when the goods come 
in to  the possession o r custody o f  the ca rrie rs  or 
th e ir  agents, in  warehouse, on w h a rf, m  c ra ft, 
in  course o f la n d  o r w a te r tra n s it, o r in  any  
other s itu a tio n .”  . . ,

The shippers c la im ed damages f o r  in ju r y  to the 
goods f r o m  r a in  occasioned by the unseaw orth i- 
'ness o r unfitness o f the barge in  w h ich  the goods 
were conveyed to the c a rry in g  steamer.

H eld , th a t the shipowners were no t L iab le ;  th a t  
the exceptions and cond itions in  the b i l l  o f 
la d in g  app lie d  to the barge, so f a r  as in  the 
n a tu re  o f the case they were app licab le, ju s t  as 
much as they d id  to  the vessel; and  tha,t there 
was no a m b ig u ity  in  the clauses in  question. 

D ecision o f  H a m ilto n , J • affirmed.
T h is  was an appeal by plaintiffs from a decision 
of Hamilton, J.

The plaintiffs’ claim was for damages for 
breach of duty or contract in and about the 
carriage of sheepskins by the defendants.

By their points of claim they alleged that the 
defendants were common carriers, or, alterna
tively, undertook the liab ility of common carriers; 
or, in  the further alternative, undertook to lighter 
the goods with due care and skill.

They further alleged that in breach of their 
duty as common carriers, or in breach of their 
contract, the defendants allowed the goods to 
become damaged by rain while on board their 
ligh te r; and, further, that the lighter was un- 
seaworthy.

By their defence the defendants denied that 
they were common carriers or undertook to

f f i )  Reported by E. A. So b a iCHLKY, Esq., U a .rru lo r  . t - Law
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lighter the goods with due care and skill ; and, 
further, that they were protected by the excep
tions in the bill of lading.

The material provisions of the b ill of lading, 
dated in London, the 25th March 1909, were as 
follows :—

Received from  J . W iener and Co. fo r  shipm ent in  
and upon the steamship called the A n g lia n  sa iling 
from  the p o rt o f London (o r the  fo llow in g  steamer) 
ninety-seven bales raw  d ry  sheepskins . . .  to  be 
delivered from  the  sh ip ’s deck (where the  shipowners’ 
respons ib ility  sha ll cease) in  the like  good order and 
w e ll conditioned (subject to  the  lib e rtie s , exceptions, 
and restric tions under-m entioned) a t the p o rt o f Boston, 
o r so near thereto as she can safe ly get, a lways afloat, 
unto . . .  a t Boston fo r  tra n sp o rta tio n  in  bond 
unto order o f th e ir  assigns. . . . Goods to  be fo r
warded to  G loversville  a t sh ip ’s expense and sh ipper’s 
r isk . . . . The act of God . . . breakage, p i l 
ferage, wastage, ra in , spray . . . lighterages, tra n 
shipm ent, je ttison , explosion, heat, fire  afloat o r on 
shore, damage or loss from  boilers, tanks, pipes, and 
steam m achinery (inc lud ing  consequence o f defect there in  
or damage thereto) . . . unseaworhhiness o r un
fitness o f the  vessel a t commencement o f o r before or a t 
any tim e  du ring  the voyage, pe rils  o f the  seas, rive rs, 
navigation, or land  tra n s it o f whatsoever na ture or 
k ind , and a ll damage, loss, or in ju ry  a ris in g  from  
the pe rils  o r th ings above mentioned, o r from  the  
negligence, act, de fau lt . . .  o f the  owners, &e. 
. . . o r other persons in  the  service o f the ship
owner o r no t, and w hether on board the vessel 
ca rry ing  the goods, o r any other vessel owned by 
the oompany, and whether occu rring  previously or 
subsequently to  sa iling , always excepted. . . .  I f  
the owner Bhall have exercised due diligence to  make 
the steamer in  a ll respects seaworthy and to  have her 
p roperly  manned, equipped, and supplied, i t  is  hereby 
agreed th a t in  case o f danger, damage, or disaster re su lt
in g  from  fau lts  or errors in  navigation , or in  the 
management o f the  steamer, o r from  any la te n t defect 
in  the steamer, her m achinery o r appurtenances, o r from  
unseaworthiness, w hether ex is ting  a t the tim e  o f sh ip
m ent o r a t the beginning o f the  voyage (provided the 
la te n t defect or un seaworthiness was no t discoverable 
b y  the  exercise o f due diligence), the consignees or 
owners o f the cargo sha ll nevertheless pay salvage and 
any special charges incurred  in  respect o f the cargo, and 
sha ll con tribu te  w ith  the  shipowner in  general average 
to  the paym ent o f any securities, losses, o r expenses of 
a general average nature th a t m ay be made or incurred  
fo r the common benefit . . . and to  the  same
extent as i f  such danger, damage, o r disaster had no t 
resulted from  or been occasioned by fa u lts  or errors in  
navigation , o r in  the management of the  vessel, o r any 
la ten t defect or unseaworthiness. . . . The ca rrie r
is no t to  be liab le  fo r any loss or damago capable o f 
being covered by insurance, nor fo r any c la im , notice o f 
w hich is no t given before the rem oval o f the goods.
. . . In  case o f any loss o r damage to  the goods fo r
w hich the carrie r m ay be liable , he sha ll have the benefit 
o f any insurance upon the  said merchandise, and on 
paym ent o f such loss or damage he sha ll be subrogated 
to  a ll the rig h ts  o f the assured. . . . C laims on the
carriers o r th e ir agents, o r servants, fo r  loss, damage, or 
any other cause, sha ll be settled d irec t w ith  the agents 
o f the  line  in  London. . . . A l l  the above excep
tions and conditions sha ll apply from  the tim e when tho 
goods come in to  the  possession o r custody o f the carriers  
o r th e ir  agents, in  warehouse, on w harf, in  c ra ft, in  
course o f land o r w ater tra n s it, o r in  any other s itua 
tion , and in  accepting th is  b i l l  o f lad ing  the shipper, 
consignee, and (or) indorsee agree to  a ll its  s tipu la tions 
and conditions w hether w ritte n  or p rin ted . . . .

The cargo was received by the defendants 
through the medium of a lighterman, and cun-

veyed by the lighter from a wharf to the defen
dants’ steamer.

I t  was admitted that the defendants were liable 
for the acts of the lighterman and the condition 
of the ligh ter; and that the contract contained 
in the b ill of lading was applicable to that 
portion of the transit.

On the 19th A pril 1910 the action came on 
for tria l before Hamilton, J., sitting without a 
jury, when his Lordship gave the following 
judgment:—

H a m il t o n , J.—This is an action brought by 
the shippers of ninety-seven bales of raw dry 
sheep-skins for breach of a through bill of lading 
against the defendants, who granted them that 
b ill of lading and received the sheep-skins fo r 
carriage. The skins were in fact handed to a 
lighterman, and put into a barge of which he was 
in charge, by the plaintiffs at St. Olave’s Wharf, in 
London, and i t  is admitted that not only for that 
lighter and lighterman were tho defendants 
responsible, but that the contract contained in 
the through bill of lading is applicable to that 
part of the transit by lighter from St. Olave’s 
Wharf to the carrying vessel belonging to the 
defendants. I t  is alleged by the plaintiffs that 
the barge, the A m y, was not seaworthy or reason
ably f it  for the reception or carriage of the skins 
in question by reason of her not having a 
supply of tarpaulins with which to protect these 
skins which, i t  is alleged, were goods liable 
to take damage by getting wet by rain. I t  is 
alleged that in consequence of their getting wet 
by rain for want of the requisite tarpaulins they 
arrived at the terminus of the through b ill of 
lading transit—namely, Gloversville, in, I  think, 
the i State of New York—externally in good 
condition, but, in fact, so damp in the interior that 
sixty-four out of the ninety-seven bales were 
damaged to the extent of 50 per cent, of their 
value, whereby, after a realisation, the plaintiffs 
have lost 412Z. 7s. 8d. The defendants contest 
the unseaworthiness or unfitness of the barge, 
allege that she was supplied with tarpaulins at 
the material time, and, although they offer no 
proof to the contrary, point out that it  is incum
bent upon the plaintiffs to prove that the damage 
claimed for was a consequence of the unsea
worthiness, i f  any; but the defendants also 
entrench themselves, they say, impregnably in 
the clauses of an extremely voluminous b ill of 
lading.

I  think the first question to be considered 
is, What is the effect of the b ill of lading ? 
Now, i t  is admitted frankly that the b ill of 
lading applies to the craft portion of the 
transit — that is to say, the loading of the 
skins in the A m y  and the carriage by her of 
the skins from St. Olave’s Wharf to the ship. 
I  do not propose to read this b ill of lading 
through, but there are two clauses which i t  is 
necessary to consider together upon the conten
tion of the defendants that they are not, under 
this b ill of lading, liable for unseaworthiness at 
all, but that i t  is excepted, even when the unsea
worthiness happens in the barge and is the cause 
of the damage. The bill of lading is a through 
b ill of lading, which commences “  Received from
J. Wiener and (Jo. [namely, the plaintiffs], for 
shipment in and upon a steamship called the 
A n g lia n ,”  and contains in the earlier part of it, 
after the statement of the terminus ad quem, a
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clause of exceptions beginning as usual with the 
act of God and the K ing ’s enemies. That clause 
of exceptions contains a number of matters 
which are causes of damage at all times and at 
all places—like rain, frost, decay, pilferage and 
wastage, and so forth. I t  contains some which 
are clearly inapplicable, at any rate to a dumb 
barge like the A m y—namely, an exception of 
damage or loss from boilers, tanks, pipes, and 
steam machinery, and i t  contains some which, 
according to the defendants, are perfectly applic
able to the craft, and, according to the plaintiffs, 
are not applicable to the craft, of which the prin
cipal are the words referred to, “  Onseaworthi- 
ness, submerging or sinking of ship or admission 
of water into the vessel, straining, unseaworthi
ness or unfitness of the vessel at commencement 
of or before or at any time during the voyage, 
perils of the seas, rivers, navigation, or land transit 
of whatever nature or kind, and all damage, 
loss, or in jury arising from the perils or things 
above mentioned.”  A t the end of the b ill of 
lading, in  the last clause, are the words, “  A ll the 
above exceptions and conditions shall apply from 
the time when the goods come into the possession 
or custody of the carrier or their agents in ware
house on wharf in course of land or water transit 
or in  any other situation.” The defendants say 
those last clauses plainly and abundantly apply 
the exceptions in the earlier part of the b ill of 
lading to the craft transit, and most particularly 
of all they plainly and clearly apply unsea
worthiness to the case of transit in a barge. To 
this there were two answers made. One, as I  
understand it, is that the words in the long clause 
of exceptions are not capable of application to a. 
craft, just as the exception of damage or loss from 
boilers can have no reference to the loss in the 
barge, or unseaworthiness or unfitness of the 
vessel can have no reference to the barge, because 
by the word “  vessel ”  is, as a matter of con
struction, plainly meant the ocean steamer, 
the A n g lia n , or the substituted vessel which, 
in fact, took the goods. This seems to 
me to be a question of construction in the sense 
in which that word is understood by lawyers, 
and is independent of the plaintiffs second point 
that even i f  there are words in the long clause 
of exceptions relating to unseaworthiness and 
possibly applicable to the craft risk, nevertheless 
the whole thing is so involved and so ambiguous 
that the clause ought not to be applied so as to 
protect the shipowner.

Now, as a matter of construction i t  appears 
to me that the words “ unseaworthiness or 
unfitness of the vessel ”  are abundantly capable 
of being applied to the barge A m y  as well 
as to the ship, the A n g lia n , or her successor. 
The construction of the b il l ‘of lading involves 
the construction of all its different provisions. 
F irst of all, i t  is pointed out, and justly 
pointed out, that the word “ steamer ’ or the 
word “ ship”  is constantly used throughout 
this b ill of lading in connection with the actual 
steamer and in connection with the ocean risk. 
Secondly, i t  is pointed out that in the very dozen 
words which relate to unseaworthiness, “  ship ” or 
“ vessel”  are used as distinct terms, and the 
defendants say as separate terms. The plaintiffs 
say : “  No, this is only tautology; this is only a 
variety of language. That which is described as 
the ship is also described as the vessel. Both

words refer to the ocean steamer.”  But i f  one 
looks in the b ill of lading at large one finds a good 
many passages in which “  vessel is used as a 
term capable of a wider interpretation than the 
word “ steamer”  or the word “ ship.”  For 
example (and I think this is the strongest evidence 
of it), “ In case of quarantine the goods may 
be discharged at the merchant’s risk into quaran
tine depot, hulk, or other vessel as required for 
the ship's dispatch,”  a clause which cbarly places 
tho vessel into which the goods nifty be dischaiged 
in antithesis with the dispatch of the ocean 
steamer which is to go away, and which^ annexes 
the words “  every vessel, depot, or hulk,” in such 
a way as to show that “  vessel”  in that passage 
includes something stationary or movable in 
harbours as distinguished from going to the open 
sea As a matter of construction I  think that 
any court ought to read the words in question m 
this b ill of lading as capable of application to the 
case of a craft, and “  unseaworthiness or unfit
ness of the vessel ”  seem to me to be words as 
applicable to craft as the words “ rain, spray, 
rust, frost, or decay.”

Now comes the other question, whether they 
are applied to the craft by the omnibus clause 
at the end, and whether that has been done 
so unambiguously as to entitle the shipowner to 
rely upon that exception so introduced. Mr. 
Bailhache has brilliantly argued that this is not 
so. He says first of all the rule is laid down in the 
closing sentences of Lord Macnaghten in E lde rs lie  
v. B o rth w ic k  (sup.) that that which is ambiguous 
is no protection, and if  the shipowner is protecting 
himself against liability, and, above all, against 
liab ility for unseaworthiness, he must use language 
which is quite plain, and quite plain not merely on 
careful consideration, but such that a business man 
of ordinary intelligence would be able to make up 
his mind about it. Of course, I  accept the test thus 
laid down in E ld e rs lie  v. B o rth w ick , but the real 
crux comes in  the application of it. Mr. Bail- 
hache says “  all the above exceptions and condi
tions shall apply ”  cannot be true, because as soon 
as you commence to read the above exceptions 
you see that there are some that cannot apply to 
a craft, and he points out as the most salient 
instance loss from boilers. The next step is that 
that being so “  all the above exceptions ”  must be 
read distributively, and must be read as “ all the 
above exceptions as may be applicable, or “  all 
the above exceptions, in so far as they affect 
warehouse, wharf, or craft, are to be applied, 
and when you have got thus far he says, “  How is a 
plain man to understand whether the unseaworthi
ness of the vessel is or is not an exception applic
able to the case of loss in craft ? ”  Of course, in 
dealing with this matter one first of all asks for 
authority, and no authority has been cited where 
the courts have held words similar to these, or 
constructions of a b ill of lading similar to these, to 
be too ambiguous to affect their purpose. Where 
in one and the same instrument, as in E lde rs lie  v. 
B o rth w ick  (sup.), a shipowner says in one part “ I  
will not be liable for unseaworthiness at all, ’ ana 
in another part “  I  w ill be liable for unseaworthi
ness if  I  have failed to take reasonable care to 
make the ship seaworthy,”  of course there is no 
very great practical difficulty in  applying the 
principle and in saying that, a shipowner who says 
one thing on one page and the opposite on 
another has hardly conveyed his meaning unam-
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biguously to a plain man of business, but I  
th ink I  get no guidance from the cases as to 
whether, in a construction like this, the rule 
about ambiguity really applies or not. I t  appears 
to me clear, first of all, that the mere trouble and 
complexity of the thing does not make i t  am
biguous. In  this case no one could look at these 
two things together without reading the whole, 
and then, on getting to the tail-end of it, going 
back to the beginning, and with some pains 
putting the two together ; but that is a mechanical 
difficulty similar to printing the b ill of lading in 
illegible small type. Then i t  seems to me to be 
clear that the mere fact that trained minds can 
present, and plausibly present, very opposite con
structions of these clauses read in  combination 
again is anything but conclusive upon the point. 
The th ird  thing is that, of course, from the point 
of view of a judge, the test is a somewhat 
fictional test, because half a lifetime of training 
in the law scarcely qualifies one for exactly 
appreciating how a plain man of business would 
be impressed by reading this document if, which 
again is a violent hypothesis, he ever were to read 
it.

Doing all I  can to put myself at the correct 
point of view, I  th ink the first thing that would 
occur to anyone reading this b ill of lading at the 
end is : Here is a risk being tacked on antecedent 
to the carriage by sea. I  am getting the right 
to have my goods carried under this b ill of lading 
not only in the ship but from the warehouse to 
the ship, and I  see at the end that the shipowner 
claims to be as free from liab ility  in warehouse, 
on wharf, or in craft, as he has claimed to be in 
the earlier part of the b ill of lading. I  do not 
think the merchant would then begin to construe 
these two sentences like a grammarian, or that he 
would be at very much pains to adjust his busi
ness operations upon the assumption that he was 
considering with anxiety the syntax of the one 
sentence or the other. I t  appears to me that he 
would say: “ There may be some doubt about 
some of these things, because they do not apply 
to a barge, although, as to that, there can be no 
real difficulty, because what does not apply to a 
barge does not apply to the case and may be struck 
out, but I  understand this to mean that he intends 
that anything that- can apply to a barge from 
which he is protected in the ship he intends to be 
protected against in the barge.. Those are the 
terms on which the goods are being carried. I f  
those terms are satisfactory to my underwriters 
they w ill suit me. I  am not in any doubt about 
the matter, and I  am quite content to have my 
goods carried on those terms.”  I f  that is so, it  
appears to me that as a matter of construction the 
last clause applies to the barge the provision 
about unseaworthiness, and does so in a manner, 
which is sufficiently within the cases, to protect 
the shipowner in the present case. That relieves 
me from any necessity of expressing any opinion 
about the other questions of law that have been 
raised except one, and only leaves i t  incumbent 
upon me to find the facts briefly.

The one question of law that has to be briefly 
considered arises in connection with what is a 
question of fact—namely, whether the facts bring 
the case within the clause, “  The carrier is not to 
be liable for any loss or damage capable of being 
covered by insurance, nor for any claim notice of 
which is not given before the removal of the goods.”

I t  was conceded by the defendants that this was 
a thi’ough b ill of lading to Gloversville, in the 
United States. The removal of the goods meant 
removal from the depot of the railway company 
at Gloversville, and i t  was contended that under 
the circumstances that clause would have afforded 
them a defence. As a matter of fact, the goods 
were removed on the 24th A p ril 1909 and com
plaint was first made by the recipients to the 
plaintiffs on, I  think, the 29th, and, when the 
news had been cabled to the plaintiffs, was by 
them communicated in the form of a notice of 
claim to the shipowners in  this country in the 
early days of May, in any case not before the 
removal of the goods, but after they had been 
taken away to, and examined at, the plaintiffs’ 
agent's warehouse in Gloversville. Two cases 
were cited, T a tte rs a ll v. N a tio n a l S team ship  
Com pany (sup.) and M o rr is  v. Oceanic Steam  
N a v ig a tio n  Com pany (sup.), a decision of 
Mathew, J. in 1900. In  the first case a clause, 
which, as i t  seems to me, is in principle indis
tinguishable from the present one, because 
i t  is a clause lim iting liab ility  in  amount, 
and not with regard to time of claim, but still 
involving liability, was held to be no defence to 
a shipowner whose b ill of lading made him liable 
to make a ship seaworthy, who was sued for 
damage due to the proved unseaworthiness of 
the vessel. In  that case the Divisional Court 
held that the clause was referable to the contract 
to carry with care, and so forth, in a seaworthy 
ship, and was not referable to the antecedent 
obligation to make the ship seaworthy. I f  that 
case is right, of course, and if  i t  is made out that 
the ship was unseaworthy here, and the damage 
flowed from the unseaworthiness, then T a tte rsa ll's  
case would prevent the defendants having any 
answer under this clause. On the other hand, 
Mathew, J. held that a clause of a similar 
character, intended to lim it the liab ility  of the 
defendants again in amount, was available for 
their protection, although the ship had not been 
seaworthy at the time of sailing. Mow, i t  is 
argued by Mr. Dawson M iller that the real gist 
of Mathew, J.’s decision is that the b ill of lading 
there provided that unseaworthinesB should not 
be a liability of the shipowner, provided he had 
taken due care to make the vessel seaworthy, but 
if  that event failed, and he did not take such 
due care, then the fu ll obligation as to unsea
worthiness attached, and therefore the shipowner 
was in the same position as the shipowner in 
T a tte rs a ll’s case, and, that being so, Mathew, J. 
had held that even under those circumstances 
a clause of this character protected the ship
owner. I f  that is so, the two cases cannot stand 
together; one is in conflict with the other, though 
I do not see from Ihe report that Mathew, J. had 
T a tte rsa ll's  case cited to him in argument. My 
duty, of course, is not to hold that either case can 
be wrong i f  i t  is reasonably possible to reconcile 
them. I f  one case or the other must be disre
garded, my duty is to follow T a tte rs a ll’s case, the 
decision of the Divisional C ourt; but I  think on 
the argument advanced by the plaintiffs they are 
really to be reconciled in the way suggested, 
namely, that where the b ill of lading, as in 
T a tte rs a ll’s case, leaves the obligation to make 
the ship seaworthy unreduced, the exception in 
question, or the exception in this case, would only 
be an exception out of the liab ility  to carry the
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goods properly on the voyage, assuming that the 
ship has been previously made seaworthy. On the 
other hand, i f  the ease were one in  which the 
common law obligation of seaworthiness had been 
replaced by a contractual one which substituted 
an endeavour to make a ship seaworthy for an 
absolute success in making a ship seaworthy, then 
an exceptional liab ility  of this character would 
relieve the shipowner from liab ility  for the acts 
of his servants, and would also relieve him ; but if  
the law were such as to establish the defendants 
point in this matter, then I  have to say how I  find 
the facts upon this question. I  may refer to 
M oore  v. H a r r is  (3 Asp. Mar. Law Cap. 173 
(1876); 31 L. T. Rep. 519 ; L. Rep. 1 A. C. 318) 
in the Privy Council. Although the language 
of the judgment upon a clause which I  think is 
indistinguishable from the present in principle 
was in  favour of construing i t  quite literally, 
and of saying that if  notice is not given, whether 
there is an opportunity of giving it  or not 
before the removal of the goods, that would he 
an answer to the shipowner, the actual decision, 
as is plain from p. 330 of L. Rep. 1 A. C., was 
that the lim itation was applicable, at any rate, 
where the damage was such as on an examination 
of the packages, conducted with proper care and 
skill at the place of removal, could have been 
discovered. The evidence before me as to 
this is that there are no conveniences for 
examining skins at the depot at Gloversville, 
and anyone wanting to examine skins would 
have to examine them, as I  understand, on 
the platform or up in the sidings, and that i t  is 
not the practice to examine bales of skins there, 
but in this case the shippers knew before the 
vessel had reached Boston that the goods were 
wet w ith rain, and that they might have been 
damaged. I  th ink they knew more than th a t; I  
th ink they knew that the goods had taken damage, 
because the witness Chambers—who, I  think, is 
accurate here—says that he had at the time of 
loading telephoned to Messrs. Wiener that their 
skins were actually getting damaged by wet. 
Nevertheless, they took no steps whatever, as I  
th ink they reasonably ought to have done, to 
advise their correspondents in Gloversville who 
were going to receive the goods that they had got 
wet by the fault of the shipowner, or those for 
whom he was responsible, and might therelore, in 
the ordinary course, have expected to find damage 
on arrival. Had they done that, in  spite of the 
evidence of Mr. Hegarty about the depot at 
Gloversville, I  see no reason at all why two or 
three or half-a-dozen bales of skins could not 
have been opened actually at the station suffi
ciently to see whether there was extensive damage 
or n o t; and then, i f  damage was so discovered, 
they could have given the shipowners the benefit 
of that notice which they had stipulated for, 
and given them the opportunity before the goods 
were removed of seeing what the extent of 
the damage was, what the cause of i t  was, and 
what course they ought to take with regard to 
their lia b ility ; and therefore I  think, upon the 
facts, that there was such an opportunity of 
giving notice of this damage before the removal 
of the goods from the railway station at Glovers- 
vrile as within the decision in  M oore  v. H a r r is  
would have made this clause apply. But there 
are other considerations which, in my opinion, 
bind me to say that the clause does not 
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afford an answer to the defendants, the ship
owners. , , .

Now, with regard, to the facts, 1 th ink ifĉ  is 
clear that before this barge could be fit  to receive 
and carry these skins she ought to have been 
provided with tarpaulins. The conduct of the 
parties, as well a3 the evidence in the case, 
satisfies me of that. Was the A m y  supplied 
with tarpaulins? The owner of the barge says 
he had arranged that she should be supplied. 
The people with whom he arranged, Smith and 
Co., say that they took some steps to supply the 
tarpaulins required, but whether the tarpaulins 
reached St. Olave’s Wharf, and when, seems to 
me to depend almost entirely upon a comparison 
between the evidence of Chambers, the foreman 
who superintended the loading of the barge, and 
the younger man, Horner, who was the lighterman 
of the A m y. They contradict one another; they 
contradict one another as to times, and they con
tradict one another as to whether there were 
tarpaulins or not. I  th ink i t  is clear, on Horner s 
own admissions, that when the rain came on he 
was taken by surprise. I f  he had got his tar
paulins they were not, at any rate, anywheie 
where they could be promptly put upon the goods 
to protect them from the sudden fa ll of rain. On 
his own admission also I  th ink i t  is evident that 
the tarpaulins were not there by any means when 
he expected them ; otherwise, he would never 
have gone to the telephone to try  and hurry 
them up. I  have come to the conclusion that I  
ought to accept the evidence of Chambers, that 
when the goods were being loaded, and when the 
rain fell, the tarpaulins were not there. I  have 
the clear fact of the foreman promptly telephoning 
to Messrs. Wiener that the skins were getting 
damaged by wet, and setting them in motion, 
with the result that Messrs. Wiener’s clerk tele
phoned to the shipowners, and they, I  think, 
telephoned to the barge-owner, and I  do not 
think that all that telephoning would have taken 
place i f  i t  was not for the fact that Mr. Cbambeis 
saw before his eyes heavy rain fa lling upon these 
bales in  the barge. Mr. Balchin tries to fax the 
time of these telephone messages at a time ante
cedent to the fa ll of rain, but although I  quite 
believe he is doing his best with the evidence, i t  
appears to me I  cannot rely on his recollection, in 
the teeth of what was done at the time, and the 
precise evidence of Chambers, the foreman. The 
remaining question is whether the rain that fe ll 
caused the damage P There is a great deal of 
doubt about this, and if  the defendants had 
been able to offer me any evidence to suggest 
some other mode in which the skins got wet, 
I  th ink that I  should have to hold that the 
plaintiffs have not made out their case. 
In  the first instance, the letters that came 
from Gloversville speak of sea-water damage, an 
expression, of course, which may be explained by 
the skins being dry-salted, but, at any rate, they 
suggest that they were not thinking of damage 
in the particular way in  which it  is said to have 
occurred. I t  is clear that the plaintiffs, on getting 
that report, could not believe that so much 
damage could be due to what they thought such 
a trifle  as this shower of rain, as to which, as 
their letter of the 1st May shows, they had not 
even at that time got an accurate account of the 
facts before them, and even when I  look at the 
affidavits from America they are somewhat vague,

3 H
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One witness is not able to say whether the 
damage was by salt or fresh water ; the other says 
his impression is i t  was from fresh water. One 
witness cannot say the time, except i t  is not of 
recent origin, that i t  occurred, and the other says 
three or four weeks from the date of the examina
tion. There are discrepancies between the 
account given in the correspondence of what 
those experts had reported and what the experts 
say in their affidavits, but still, though I  th ink 
there is considerable difficulty in putting this 
evidence together to make out the plaintiffs’ case 
i f  there was anything to set against it, as there is 
nothing to set against i t  I  accept their evidence. I  
am satisfied that the goods, when packed in the 
warehouse for export, were in perfectly good 
condition. The foreman, who superintends that, 
says so, and I  believe him, and as the defendants 
might have given evidence of any opportunity for 
the goods to get wet a t any time after they had 
reached the ship’s side, and have failed to do so, 
i t  seems to me the natural conclusion is to trace 
the damage to the rain, i t  being of a character 
which rain might, in  this class of goods, perfectly 
well cause. As to the amount of damage, there 
seems to be no question that a prudent course was 
taken in realising the goods, and that the loss 
actually is what is alleged, 41 2£. 7s. (id. I  think 
that disposes of the questions of fact, because 
although i t  was contended by the defendants that 
the plaintiffs could not rely on unseaworthines3, 
seeing that the plaintiffs’ own servants had gone 
on stowing bales in a barge on the top of bales 
that were already wet, and therefore exposing 
them to damage, and knowing that there were no 
tarpaulins for their protection, I  think i t  is 
sufficiently clear upon the evidence that i t  was 
the bales that were already in  the barge that were 
wet, and that took damage, and that as they had 
been already handed over bale by bale to the 
lighterman the responsibility of the shippers had 
ceased and the responsibility of the shipowner 
had commenced, and after that i t  was for the 
shipowner to protect them, or to pay damages. 
In  the result, there is judgment for the defendants 
with costs.

From that decision the plaintiffs now appealed.
B a ilhache , K.C. and Lech, for the appellants, 

contended that the b ill of lading was ambiguous, 
and that therefore the defendants were not pro
tected by its provisions. They relied on

E lders lie  S team ship Company v. BorthwicTc, 10 Asp.
M ar. La w  Oas. 24 (1 905 ); 92 L . T. Bep. 274 ;
(1905) A . C. 93.

A th in , K.C. and D aw son M il le r ,  for the respon
dents, were not called upon to argue.

C ozens -H a r b y , M.R.—I  must say that I  th ink 
that this is a reasonably plain case. I  think that 
this b ill of lading is rather less like the Chinese 
puzzle, which has been referred to, than many 
others. I  assume, without deciding in favour of 
Mr. Bailhache’s argument, that the first—the 
main part—of the b ill of lading was addressed 
to the ocean-going vessel, and the ocean-going 
vessel only. But on the face of i t  i t  is a through 
h ill of lading. I t  is made a through b ill of 
lading by the clause at the end of the b ill of 
lading itself, or, at least, that clause makes the 
matter quite clear. I t  says : “  A ll the above 
exceptions and conditions shall apply from 
the time when the goods come into the posses

sion or custody of the carriers or their agents, 
in warehouse, on wharf, in craft, in  course 
of land or water transit, or in  any other 
situation.”  Here i t  was found that the barge 
which conveyed the goods from the wharf or 
warehouse to the ocean-going steamer was not 
seaworthy, and the only question for us is th is : 
Whether the exception and condition relating to 
seaworthiness in the main body of the b ill of 
lading applies to the barge. I  must say that i t  
seems to me reasonably plain that i t  does. I  
th ink that i t  cannot be put better than i t  was 
put by Hamilton, J. in a passage of his judgment 
which I  w ill now read. He says, using for the 
moment the language of any business man, “  the 
man in the street,”  this (at p. 719 of 102 L. T. 
Bep.): “  Here is a risk being tacked on ante
cedent to the carriage by sea. I  am getting the 
right to have my goods carried under this b ill of 
lading, not only in  the ship, but from the ware
house to the ship, and I  see at the end that the 
shipowner claims to be as free from liab ility  in 
warehouse, on wharf, or in  craft, as he has claimed 
to be in  the earlier part of the b ill of lading. I  
do not th ink the merchant would then begin to 
construe these two sentences like a grammarian, 
or that he would be at very much pains to adjust 
his business operations upon the assumption that 
he was considering with anxiety the syntax of 
the one sentence or the other. I t  appears to me 

j that he would say, ‘ There may be some doubt 
| about some of these things, because they do not 
! apply to a barge, although, as to that, there can 

be no real difficulty, because what does not apply 
to a barge does not apply to the case and may 
be struck out, but I  understand this to mean that 
he intends that anything than can apply to a barge 
from which he is protected against in  the ship he 
intends to be protected against in the barge.’ ”  
That seeips to me to be reasonably plain. The 
exceptions and conditions are to apply to the 
barge, so far as from the nature of the case they 
are applicable. I t  cannot be doubted that unsea
worthiness applies to a barge just as much as it  
does to a vessel. W ith  great respect to Mr. 
Bailhache’s argument—his arguments are always 
clear—I  fa il to appreciate the distinction which 
he seeks to draw between general exceptions only 
and an express exception like that of seaworthi
ness. We are dealing here with a clause at the 
end of the b ill of lading which doesjbnot'seem to 
me to be inconsistent with anything in  the earlier 
part. I t  does not seem to me to have any such 
ambiguity as would render the shipowner liable 
for not having protected himself clearly; and I  
think that the view taken by Hamilton, J. was 
perfectly right, and that this appeal must be dis
missed with costs.

F a r w e l l , L.J.—I  am of the Bame opinion. 
The last clause of the b ill of lading adds to the 
contractual liabilities under the b ill of lading a 
fresh liab ility  which would not otherwise exist 
under that document. And i t  gives co-relative 
freedom from liab ility  so as to make i t  a liab ility 
co-extensive with that imposed by the b ill of 
lading in respect of the vessel. I  am wholly 
unable to see any ambiguity even for the “  busi
ness man”  who has been spoken of. I  would 
suggest that i t  is easily tested by striking out the 
word “  vessel ”  and writing in the word “  barge.” 
I f  you find that the words used apply as well to 
a barge as to a vessel, and i f  you find that the
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liab ility  is imposed in respect of the barge, i t  
seems to follow, in my opinion, tbat the restric
tions on and exceptions from that liab ility  which 
apply to the.vessel apply also to the barge. I  
think that Hamilton, J. was quite right.

K e n n e d y , L. J.—I  also think that the decision 
of Hamilton, J. is perfectly right. I  have nothing 
to add to his judgment, which sets out his reasons, 
or to the judgments which have already been pro
nounced by this court.

A ppea l d ism issed.

Solicitors for the appellants, B a lla n ty n e ,  
M c N a ir , and C liffo rd .

Solicitors for the respondents, W ill ia m  A. 
C ru m p  and Son.

A p r i l  18 and  19, 1910.
(Before V a u g h a n  W il l ia m s , F l e t c h e r  

M o u l t o n , and F ar  w e l l , L.JJ.)
T h e  Cr a ig h a l l . (a)

P ra c tice—C o llis io n — Damage action  —P re lim in a ry  
acts—“ Vessel ” — L a n d in g  stage— Rules o f  the 
Suprem e C ourt — O rder X IX ., r .  28 — O rder 
L X X I I ,  r . 2—Rules o f  the Suprem e C ou rt 1883, 
A p p e n d ix  0 .

A  steam ship ra n  in to  a la n d in g  stage in  the 
M ersey. The M ersey Docks and H a rb o u r  
B o a rd , the owners o f  the la n d in g  stage, 
brought an ac tion  aga inst the owners o f  the 
steam ship to recover the damage they h a d  sus
ta ined.

The re g is tra r  made an o rder th a t the p a rtie s  
to the action  should make and f i le  p re lim in a ry  
acts. B a rg ra ve  Deane, J . a ffirm ed the o rde r o f  
the re g is tra r.

On a p p e a l:
H e ld  (reve rs ing  the o rde r o f  B a rg ra ve  Deane, J .), 

th a t the owners o f  the steamship were n o t bound  
to f i le  a p re lim in a ry  act, as a co llis io n  between 
a steam ship an d  a la n d in g  stage was n o t a 
co llis io n  between vessels w ith in  the m ean ing  o f  
O rder X IX . ,  r . 28 ;  th a t any p re v io u s  p ra c tice  
w h ich  had  existed u nder the A d m ira lty  Rules of 
1859 as to the f i l in g  o f p re lim in a ry  acts had been 
repealed by the in c lu s io n  o f  the A d m ira lty  C ourt 
R ules o f  1859 in  the l is t  o f  repealed ru les  in  
A p p e n d ix  0  o f  the Rules o f  the Supreme C ourt 
1883, an d  th a t in  consequence o f  th e ir  express 
repeal they were no t kept in  fo rce  by the p r o 
vis ions o f O rder L X X I I . ,  r . 2.

Re Busfield, (1886) 32 Ch. D iv . 123) approved.

A p p e a l  from a decision of Bargrave Deane, J. 
confirming an order of the district registrar at 
Liverpool.

The appellants were the owners of the steam
ship C ra ig h a ll; the respondents were the Mersey 
Docks and Harbour Board, the owners of a land- 
wg stage in the river Mersey.

On the 15th Feb. 1910 the steamship C ra ig h a ll 
collided with the Woodside landing stage and 
damaged it.

The Woodside landing stage is a structure 
moored to the Cheshire side of the Mersey, and is 
795ft. long and 80ft. broad. I t  consists of a 
cattle stage, a luggage stage, and a passenger 
stage. I t  rises and falls with the tide, and moves 
slightly in a northerly and southerly direction.

(«' R o p o r^d b y  L. F. C. D ar b y , Esq.. Barrister-at-Law.

[C t . of  A p p .

The Mersey Docks and Harbour Board issued 
a writ against the owners of the steamship 
C ra ig h a ll seeking to recover the damage they 
had sustained by reason of the collision, and 
applied to the district registrar for an order that 
both parties should file preliminary acts.

On the 14th March 1910 the district registrar 
made an order that preliminary acts were to be 
filed.

The owners of the C ra ig h a ll appealed to the 
judge in  chambers, who affirmed the order of the 
registrar.

From his decision the owners of the C ra ig h a ll 
appealed to the Court of Appeal.

The following orders and rules were referred to 
during the hearing of the appeal.

O rder X IX .,  r .  28. In  actions in  any d iv is ion  fo r 
damage by co llis ion  between vessels, unless the  cou rt 
or judge sha ll o therw ise order, the so lic ito r fo r the 
p la in t if f  sha ll, w ith in  seven days a fte r the commence
m ent o f the  action, and the so lic ito r fo r the  defendant 
sha ll, w ith in  seven days a fte r appearance, and before 
any pleading is  delivered, file  w ith  the  re g is tra r, 
master, o r o ther proper officer, as the  case may 
be, a document to be called a p re lim ina ry  act, w hich 
sha ll be sealed np, and sha ll no t be opened u n til 
ordered by  the  co u rt or a judge, and w hich sha ll 
conta in a statem ent o f the  fo llow in g  p a rt ic u la rs : 
(a) The names o f the  vessels w h ich  came in to  co llis ion  
and the names o f th e ir  m a s te rs ; (b) the  tim e  of the 
co llis ion  ; (c) the  place o f the  c o llis io n ; (d) the d irec tion  
and force o f the  w in d ; (e) the state o f the  w e a th e r; 
( / )  the state and force o f the t id e ; (g) the  course and 
speed of the vessel when the other was f irs t seen; (ft) 
the  lig h ts  ( i f  any) carried  by her ; ( i)  the distance and 
bearing o f the  o ther vessel when f irs t seen; (k) the 
lig h ts  ( if  any) o f the o ther vessel w h ich  were f irs t seen ;
(l) w hether any lig h ts  o f the  o ther vessel, o ther than  
those f irs t seen, came in to  v iew  before the  c o llis io n ;
(m) w h a t measures were taken, and when, to  avo id the 
co llis ion ; (n ) the parts  of each vessel w h ich  f irs t came 
in to  c o n ta c t; (o) w hat sound signals ( i f  any) and when 
were given ; (p) w ha t sound signals ( i f  any) and when 
were heard from  the other vessel. The cou rt o ra ju d g e m a y  
order the p re lim ina ry  ac t to  be opened and the evidence 
taken thereon w ith o u t its  being necessary to  de live r any 
pleadings ; b u t in  such case, i f  e ither p a rty  in tends to  
re ly  on the defence of com pulsory p ilo tage, he m ay do 
so, and sha ll g ive no tice thereof in  w r it in g  to  the 
o ther pa rty , w ith in  tw o  days from  the  opening o f the  
p re lim ina ry  act.

O rder L X X I I . ,  r . 2. W here no other prov is ion  is  made 
by the  A c ts  or these ru les, the present procedure and 
praotice rem ains in  force.

Appendix O. Repeals . . . (22) The Rules,
Orders, and Regulations fo r the  H ig h  C ourt o f A d m ira lty  
o f E ngland 1859 and 1871.

C. R . D u n lo p  for the appellants (defendants), 
the owners of the C ra ig h a ll.—The landing stage 
is not a vessel within the meaning of Order X IX  , 
r. 28, and the district registrar should not have 
made this order. The particulars which have to 
be inserted in the preliminary act have no 
bearing upon a collision between a steamship 
and a landing stage. There can be no use in 
making the parties answer questions which have 
no material bearing upon the case. When a ship 
was sued by owners of cargo on the ship for 
damage done to the cargo by collision with 
another ship, preliminary acts were not ordered, 
for they were not in p o in t:

The John Boyne, 36 L . T . Rep. 29 ; 3 Asp. M ar.
Law  Cas. 341 (1877).

T h e  C r a ig h a l l .
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Even i f  the old practice under the Admiralty 
Court Rules required preliminary acts to be filed 
in eases of damage, that wider practice has not 
been preserved by Order L X X II.,  r. 2, as the rules 
of 1859 are repealed by Appendix O. (22) of the 
Rules of the Supreme Court 1883. The statement 
in  note (i) in Williams and Bruce’s Admiralty 
Practice, 3rd edit., p. 368, is wrong i f  i t  is intended 
to convey that the wider practice still exists. 
Preliminary acts were first used in 1856 _ (The  
In fle x ib le , Swa. 32), and at that time the Admiralty 
Court had no jurisdiction to try  this class of 
case.

A . D . Bateson for the respondents, the Mersey 
Docks and Harbour Board.—The real object of 
the preliminary act is to get a statement from 
the party filing i t  of the circumstances while 
the facts are fresh in his memory, and i t  prevents 
the party filing i t  from shaping his case to 
meet that of his adversary :

The Vortigern, 1 L . T . Rep. 307 ; Swa. 518.

There is nothing in the point that from the nature 
of the case all the particulars cannot be given, for 
the court only requires the best answers that can 
be given. A  floating landing stage is a vessel 
within the meaning of rule 28 of Order X IX . A 
“  vessel ”  is defined in Johnson’s Dictionary as 
“  any vehicle in which men or goods are carried 
on the water” ; in  the Century Dictionary i t  is 
defined as “  a ship ; a craft of any kind, usually 
a larger craft than a boat; but in  law often 
construed to mean any floating structure.”  The 
landing stage falls within each of these definitions, 
and the case therefore is within Order X IX ., 
r. 28, and the order of the district registrar was 
right. [Pabwbil, L.J.—Every floating structure 
is not a vessel, The Gas F lo a t W h itto n  (76 L. T. 
Rep. 663; 8 Asp. Mar. Law Cas. 110; (1897) 
A. C. 337.] No, because a buoy does not carry 
men or goods on the water, and the article salved 
in that case was a gas buoy. Apart from the rule, 
but following the practice as i t  existed when the 
Adm iralty Court Rules 1859 were in  force, 
the order may be made, for the provisions of the 
rule have le ft the wider practice under the former 
rules untouched :

W illia m s  and B race ’s A d m ira lty  Practice, 3rd ed it., 
p . 368, note (i).

In  one of the cases quoted in the note the damage 
sued for was caused by a ship’s anchor fouling 
a telegraph cable; in that action a preliminary 
act was filed :

The C la ra  K illa m ,  23 L . T . Rep. 27 (1870) ; 
L . Rep. 3 A . &  E . 161.

A  case of collision with a pierhead has been held 
to be a cause which the Adm iralty Court had 
jurisdiction to t r y :

The Xeta, 69 L . T . Rep. 63 0 ; 7 Asp. M ar. Law  
Cas. 369 ; (1893) A. C. 468.

Under the old rules proctors would have filed 
preliminary acts. The purpose of a preliminary 
act is stated in

Secretary o f State fo r  In d ia  v. H e w itt, 60 L . T . Rep. 
334 ; 6 Asp. M a r. La w  Cas. 384 (1888).

I f  preliminary acts are not ordered in this 
case, the plaintiffs are entitled to get the infor
mation contained in  them by means of inter
rogatories framed on the same lines. By filing

preliminary acts the same result is arrived at 
by a quicker way. Interrogatories were ordered 
in  The Is le  o f  C yp rus  (63 L. T. Rep. 352; 
6 Asp. Mar. Law Cas. 534 (1890); 15 P. 
Div. 134).

V  Aug  hast W il l ia m s , L  J.—I  th ink that this 
is a clear case and that the appeal succeeds._ I t  
is admitted that the rules, orders, and regulations 
of the High Court of Admiralty 1859 are 
included in the matters referred to in  the “ repeal 
appendix, to the Rules of the Supreme Court 1883, 
and in the face of that i t  is very difficult to see 
how i t  can be said that, notwithstanding the pass
ing of rule 28 of Order X IX ., the old rule, or the 
old. practice corresponding with the rule, has been 
preserved or saved from repeal ; that is, assuming 
that the rules of 1859, and the alleged practice 
thereunder, with regard to the filing of preliminary 
acts in “  causes of damage ”  went beyond the 
case of collisions “  between vessels,”  which, in my 
opinion, they did not. Rule28 of Order X IX . says: 
“  In  actions in any division for damage by colli
sion between vessels, unless the court or a judge 
shall otherwise order, the solicitor for the plaintiff 
shall, within seven days after the commencement 
of the action, and the solicitor for the defendant 
shall, within seven days after appearance, and 
before any pleading is delivered, file witn the 
registrar, master, or other proper officer, as the 
case may be, a document to be called a preliminary 
act.”  I t  is said that notwithstanding that_ rule, 
which is to govern fo r the future the practice as 
to preliminary acts, a preliminary act may be 
ordered in  a case in which there has been no 
collision between vessels and only a collision 
between a vesael and a fixed pier or stage, which, 
despite the argument of counsel for the respon
dents, I  am of opinion is not a vessel within the 
meaning of the words of this rule, i t  is 
attempted to be said that the application of this

In l lw i i ln / l  U nonnon  i f  none f.llO  OTÍtVflS ** 1T1

actions in any division.”  Counsel for the respon
dents has tried to argue from the words “ in  any 
division ”  that this rule was not intended to 
apply to actions in the Admiralty Division. The 
Act says that the several rules, orders, and regula
tions contained in the schedule are repealed, and 
I  find that Appendix O of the Rules of the 
Supreme Court 1883 includes the “  rules, orders 
and regulations for the High Court of Admiralty 
of England 1859 and 1871,”  which are therefore 
repealed. I  have heard the view Cotton, L.J. took 
in  the ease of l ie  B us fie ld  (32 Ch. Div. 123) as to 
the effect of the inclusion in  this repeal order of 
rules relating to the practice which had previously 
existed, and he points out that the saving clause 
as to practice can have no application whatsoever 
to a rule or order which is specifically repealed. 
Under these circumstances I  need not prolong my 
judgment, but w ill only say that this appeal must 
be allowed, because i t  is perfectly clear that in 
this respect the old practice of the Admiralty 
Court has not been preserved or saved. I  should like 
to add that I  am confirmed as to this both by the
questions which we put to counsel for the respon
dents and by his answers, in which lie really 
failed to give us any instance to show that, in fact, 
the old practice of the Admiralty Court has 
been preserved. As he was unable to give us any 
examples establishing any such proposition, it  
was my duty to ask the learned registrar of the 
Admiralty Division, and his answer entirely con-
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firms the conclusion that I  have come to—namely, 
that so far from i t  being possible to show there is 
any rule or practice in the Admiralty Court 
which has been preserved, which in fact has 
made the preliminary act applicable outside the 
cases defined by Order X IX ., r. 28, no trace of i t  
can be found in the Adm iralty Registry. In  
these circumstances the appeal must be allowed, 
with costs.

F l e t c h e r  M o u lt o n , L  J.—I  am of the same 
opinion. The rule in force with regard to preli
minary acts is rule 28 of Order X IX ., and that 
only applies to damage by collision between two 
vessels. To my mind i t  is clear beyond all ques
tion that this landing stage is not a vessel, i t  is 
a huge floating structure intended to be a perma
nent structure and stationary except in  one 
respect—namely, that i t  has a power to float, and 
of rising and falling with the water. Otherwise i t  
is absolutely fixed. I t  has none of the charac
teristics of a vessel, and. quite apart from any 
authority, I  am of opinion that i t  could not 
possibly be included within the term “  vessel.” 
I f  authority were needed there is the case of The  
Gas F lo a t iV h itto n  No. 2, in  which the House of 
Lords treated with scorn the suggestion that a 
gas buoy, which was at least as much a vessel as 
this landing stage, could be regarded as a ship or 
vessel. Counsel for respondents has contended 
that preliminary acts may still be directed in cases 
which do not come within Order X X IX ., r. 28. 
He says that under the rules of the Admiralty 
Court 1859 preliminary acts were directed in all 
cases of damage—that is to say, in all cases of 
damage within the cognisance of that court. I  do 
not th ink that the language of these rules 
supports his contention, but I  w ill assume that it  
does so. He then refers to Order L X X I I , r. 2, 
which says that “  Where no other provision is 
made by the Acts or these rules, the present pro
cedure and practice remain in force”  ; and he 
says that in cases of damage other than 
cases of damage by collision between vessels 
there is no rule about preliminary acts, and 
therefore the old procedure and practice remain 
in force—that is to say, that the Court of 
Admiralty can s till direct preliminary acts in 
those cases. In  my opinion that is not the effect 
of Order L X X II.,  r. 2. I  have not only my own 
opinion for this, but also the authority of the 
decision of this court, which is binding upon us, 
and with which I  thoroughly agree. In  the case 
of B e B us jie ld  (32 Ch. Div. 123) this court con
sidered the effect of Order L X X II.,  r. 2, and 
Cotton, L  J. laid down the principle that i t  would 
be wrong to say that this rule saves any practice 
which depends solely upon an Act of Parliament 
which has been repealed, or upon a rule which 
has been abrogated. There is no question that 
this earlier practice to Which counsel for the 
respondents appeals depended solely upon the 
rules, orders, and regulations of the High 
Court of Admiralty of England 1859, and those 
are specifically repealed by being inserted in 
Appendix O to the Rules of the Supreme Court 
1883. Therefore the decision of this court is that 
a rule so repealed cannot be relied upon to keep 
in force a practice depending upon it. The argu
ment of counsel for the respondents depended 
solely upon that, and, as i t  cannot be relied upon, 
therefore i t  follows that this appeal must be 
allowed, with costs.

[K.B. Div.

F a r w e l l , L.J.—I  agree. As regards Order 
X IX ., r. 28, I  th ink the construction is apparent. 
There must be two vessels in collision, and to say 
that a pier of this nature is a vessel appears to 
me to be straining words too much. The other 
point taken is that the old Admiralty practice 
remains. Now, there might have been an 
Admiralty practice antecedent to the rules of 
1859, in which case different considerations might 
arise; but in fact the whole of this practice with 
regard to preliminary acts depends upon the 
Admiralty Rules of 1855 and 1859—the rules of 
1859 repealing and re-enacting those of 1855. 
Those rules of 1859 have been in terms repealed, 
and Order L X X II.,  r. 2, which is founded on sect. 21 
of the Judicature Act 1875, says that “  Where no 
other provision is made by the Acts or these rules, 
the present procedure and practice remain in 
force.”  The question of the effect of that rule 
has arisen two or three times. There is the case 
of Be B us jie ld , to which Fletcher Moulton, L .J . 
has referred. The question also came before 
Kay, J. in M agnus  v. N a tio n a l B a n k  o f S cotland  
(36 W. R. 602), where the learned judge cites Lord 
Redesdale to show the law as i t  stood long before 
the Consolidated Orders 1860, and then goes on 
to point out that the practice had been modified 
by the Consolidated Orders 1860, that the Con
solidated Orders had been thereafter repealed, 
and that this le ft the old practice unaffected 
except so far as “  other provision is made by the 
Acts or these rules.”  He, therefore, acted upon 
the old practice. That would have been the case 
here if counsel for respondents had been able to 
show that there was an Admiralty practice distinct 
from, and not dependent upon, the orders repealed. 
In  the case of Tannenbaum  v. H eath  (1908) 1 K . B. 
1032) the court held that the old practice with 
regard to the discovery of ship’s papers in cases 
of marine insurance was continued, and continues 
to the present day, but the court refused to extend 
i t  to any other form of insurance. I t  follows, in 
my opinion, that this particular form of Admiralty 
practice, depending entirely upon rules which have 
since been repealed, no longer exists, and, there
fore, the appeal must be allowed.

Solicitors for the appellants, Thomas Cooper 
and Co , for H i l l ,  D ick inson , and Co., Liverpool.

Solicitor for the respondents, W. C a lth rop  
Thorne.

HIGH COURT OF JUSTICE.

K IN G ’S BENCH D IV IS IO N .
M a y  3, 4, 5, 6, and  27,1910.

(Before W a l t o n , J.)
K is h  v . T a y l o r , (a)

C h a rte r-p a rty  — B i l l  o f  la d in g  — U nseaw orth i
ness— P u tt in g  in to  p o rt o f re fuge— D e v ia tio n  
— E ffect of, on con trac t o f  ca rriage  — Dead  
f r e ig h t— L ie n  f o r  — S hort load ing  — U n liq u i
da ted  damages.

The terms o f  a ch a rte r-p a rty  conferred upon the 
p la in t if fs  a lie n  f o r  dead fre ig h t ,  an d  by the b ills  
o f la d in g  the cargo was made de live rab le  to the 
sh ippers ’ o rde r o r th e ir  assigns, “  a ll o ther 
cond itions as pe r c h a rte r-p a rty ."

(a) Reported by L eonard O. Thomas, Esq., Barrister-at-Law.
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The charterers fa i le d  to load a complete cargo, an d  
the p la in t if fs  loaded other cargo a t a low er ra te  
o f fre ig h t than  th a t p ro v id e d  by the charte r- 
p a r ty  in  o rde r to m in im ise  the loss.

A t the tim e o f  s a ilin g  the sh ip  was in  fa c t  unsea- 
w o rth y  by reason o f  an excessive q u a n tity  o f 
cargo having  been p ile d  on deck, and, in  conse
quence o f such unseaw orthiness, she was obliged  
to p u t in to  a p o r t  o f  refuge f o r  re p a irs , a fte r  
w h ich  she completed her voyage.

In  a c la im  aga ins t the b i l l  o f  la d in g  holders f o r  a 
l ie n  on the cargo f o r  loss susta ined in  conse
quence o f  the charterers'1 fa i lu re  to load a 
complete cargo as they were bound to do by 
the terms o f  the c h a rte r-p a rty  :

Reid, (1) th a t the d e v ia tio n  to a p o r t  o f refuge f o r  
the purpose o f  repa irs  was ju s t if ia b le , and the 
fa c t  th a t i t  was occasioned by the unsea
w orth iness o f  the sh ip  d id  n o t p u t  an  end to 
the con trac t o f  ca rriage  and  relieve the 
defendants f ro m  th e ir  o b lig a tio n  to p a y  dead 
f r e ig h t ; (2) th a t “  dead f re ig h t  ”  in c lu d e d  a 
c la im  f o r  u n liq u id a te d  damages f o r  short 
load ing , and the p la in t if fs  were e n tit le d  to the 
lie n  cla im ed.

McLean v. Fleming (1 Asp. M a r .  L a w  Cas. 160 
(1871); 25 L . T. Rep. 317 ; L . Rep. 2 H . L .
( S c .) 128)/oZZou>eiZ.

Gray v. Carr (1 Asp. M a r . L a w  Cas. 115 (1871) ; 
25 L . T. Rep. 215; L . Rep. 6 Q. B . 522) not 
fo llow ed .

C o m m e r c ia l  Co u r t .
Action tried by Walton, J., sitting without a 

jm-y.
The plaintiffs, who were the owners of the steam

ship Wearside, claimed as against the defendants, 
who were the holders of a b ill of lading dated the 
23rd Jan. 1908 for goods loaded in the W earside  
for carriage to Liverpool, a declaration that they 
were entitled to a lien upon tbe cargo carried 
under the b ill of lading and a charter-party dated 
the 18th Dec. 1907 for dead freight of the 
steamer, and for payment of dead freight.

The material clauses of the charter-party, which 
was in the “  Pitch Pine ”  form and made between 
the plaintiffs and the Mississippi Transportation 
Company, were as follows:

1. T h a t the said steamship . . . sha ll w ith  a ll
convenient speed . . . sa il and proceed to  M obile ,
A la . Charterers also have the option o f load ing vessel a t 
Pensacola, Pascagoula, o r G u lfp o rt, as per m arg in  . . 
and there load, always afloat, from  the said charterers 
or th e ir  agents, a fu l l  and complete cargo o f p itch  pine 
sawn tim b e r and (or) deals and (o r) battens and (or) 
boards and (or) scantlings a t cha rterers ’ option. Deck 
load ( i f  required by the  m aster) to  be supplied by  the 
charterers a t th e ir  r is k  and a t fu l l  fre ig h t, to  consist of 
hewn and (or) sawn p itch  pine tim b e r and (or) deals and 
(or) battens and (or) boards and (or) scantlings a t the 
shippers’ option. . . . Charterers agree to  fu rn ish
only such under-deck ear go as w il l  go th roug h  the 
steamer’s hatches. Charterers have op tion o f shipp ing 
750 loads hewn under deck a t 5s. ex tra  per standard, 
no t exceeding w hat she may reasonably Btow and carry  
over and above her tack le , apparel, provisions, and 
fu rn itu re , and being so loaded sha ll the rew ith  proceed 
to  a d irec t p o rt on C ontinent between Bordeaux and 
H am burg , both inclusive, Rouen excepted. Charterers 
have also option o f ordering vessel to  discharge a t tw o 
or three places as per reverse hereof o r so near thereunto 
as she can safely get and de live r the same always a float 
a t any usual discharging place fo r such cargo, provided

th a t i f  the charterers o r th e ir  agents sha ll on the 
steamer’s a r r iv a l a t the p o rt o f discharge d irec t her to 
proceed to  any ready ava ilable be rth , w ha rf, dock, or 
place, where she can lie  a lw ays a float Bha sha ll 
proceed the re to  and de live r cargo there. F re ig h t sha ll be 
pa id as fo llow s : . . .  41. 2s. 6d. per St. Petersburg
standard hundred of 165 cubic feet. 6. The b ills  o f 
lad in g  sha ll be prepared by the shippers o f the cargo on 
the fo rm  indorsed on th is  cha rte r, and sha ll be signed 
b y  the master q u a lity  and measure unknow n not 
accountable fo r sp lits  o r shakes unless caused by 
careless o r im proper handling, fre ig h t and a ll conditions, 
clauses, and exceptions as per th is  cha rte r. 7. The A c t 
o f God, the  K in g ’ s enemies, re s tra in ts  o f princes and 
ru le rs, pe rils  o f the  seas, je ttison , fire , b a rra try  o f the 
m aster and crew, p ira tes, collisions, strandings, accidents, 
fa u lts  or errors in  naviga tion  or in  the management of 
the said steamer, accidents to  h u ll and (or) m achinery 
and (or) bo ilers o r la te n t defects the re in  a lthough 
ex is ting  a t the tim e  o f Bhipment and a lthough occasioned 
by  the fa u lts  or errors in  judgm ent o f the  p ilo t, master, 
m ariners, or other persons in  naviga tion  or in  the 
management o f the steamer, no t re su ltin g  in  any case 
fro m  w an t o f due diligence by the owner o f the steamer, 
always m u tu a lly  excepted. The steamer has lib e r ty  to  
ca ll a t any po rts , in  any order, inc lud ing  N ew port News, 
N o rfo lk , and Sydney, Cape B reton, to  coal or fo r loading 
or d ischarging cargo . . . and to  tow  and to  assist
vessels in  distress, and to  deviate fo r the purpose of 
saving life  and p roperty . 13. The m aster or owner to  
have an absolute lie u  upon the  cargo fo r  a ll fre ig h t, 
dead fre ig h t, demurrage, and should the reoeiver require 
the cargo to  be de livered overside o r a t a place wtiere 
the owners cannot exercise th e ir  lien  then the 
approxim ate fre ig h t, &c., to  be pa id  du ring  de livery. 
14. The vessel to  be consigned to  charterers or th e ir 
agents a t the p o rt of loading paying them  2J per cent, 
commission on the  estim ated am ount o f fre ig h t. 15, 
C harterers or th e ir agents to  provide and pay a stevedore 
to  do the stow ing o f the  cargo under the supervision 
o f the master, to  supply dogs and chains (a t th e ir  r is k ), 
pay wharfage, custom house, tonnage, quarantine dues 
(b u t no t fu m ig a tin g  expenses or other special charges 
consequent on sickness o f the crew) and consular fees 
fo r entrance and clearance, harbour m aster’s fees, and 
p ilo tage in  and ou t a t the p o rt of load ing a t fo u r do llars 
f i f ty  cents (4.50 do llars) per St. Petersburg standard 
o f 165 cub ic feet on the en tire  cargo on board a t p o rt of 
loading. 20. C harterers’ respons ib ility  under th is  
cha rte r Bhall cease as soon as the cargo is shipped and 
b ills  o f lad ing signed, provided a ll the conditions called 
fo r in  th is  cha rte r have bsen fu lf il le d  o r provided fo r 
by b ilis  of lad ing. 22. A ny  difference between charter- 
p a rty  and b ills  o f lad ing  fre ig h t to  be settled a t p o rt of 
load ing before vessel sails. I f  in  vessel’s favour to  be 
pa id in  cash a t cu rren t rates o f exchange lass insurance. 
I f  in  charterers’ favour by cap ta in ’s b i l l  payable ten 
days a fte r a rr iv a l a t p o rt o f discharge.

The W earside proceeded to Mobile, Ala., and 
gave notice of readiness to load on the 16th Jan. 
1908, and there loaded a part of her cargo. The 
cargo in respect of which a lien was claimed in 
the present case was shipped at Mobile under a 
b ill of lading dated the 23rd Jan. 1908, which 
provided as follows :

Shipped in  good order and condition by  N . G. G. Donald, 
o f M obile, in  and upon the  good steamship called Wear- 
side . . . now ly in g  a t M obile  and bound fo r
L ive rpoo l v ia  R otterdam  and D u n k irk  v ia  o ther loading 
ports  as per cha rte r dated the 18th Deo. 1907 148 
pieces hewn oak tim b e r con ta in ing 9946 cubic feet. 
The ra te  o f fre ig h t on the above to  be 26s. per load of 
f i f ty  cub ic feet. . . . The steamer has lib e r ty  to
ca ll a t any ports, inc lud ing  N ew port News, N o rfo lk , and 
Sydney, Cape B re ton , to  coal o r fo r  load ing o r d is
cha rg ing cargo . . . and to  to w  vessels in  distress
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and to  deviate fo r the purpose of saving life  and 
p roperty  . . . un to  shippers’ order or th e ir assigns,
he or they paying fre ig h t fo r  the same as above, a ll 
o ther conditions as per ch a rte r-p a rty  dated the 
18th Dee. 1907, a ll the  term s, provisions, and excep
tions contained in  w h ich  cha rte r are he rew ith  
incorporated and fo rm  p a rt hereof.

The charterers did not in fact load cargo them
selves, but procured cargo to be loaded.

The W earside duly left Mobile and arrived at 
Pensacola about the 28th Jan. 1908.

On the 10th Feb., after 801 standards had been 
loaded on the W earside, the charterers, having 
got into financial difficulties, gave notice to the 
plaintiffs that they were unable to load any more 
cargo.

A  fu ll and complete cargo would have 
amounted to about 1463 standards, and the 
plaintiffs, in order to minimise the damages, 
obtained 661 more standards, some of which 
were carried at a freight of 50s. and some at 55s. 
per standard.

A  portion of the cargo was stowed on deck to 
the height of 16ft., and the crew complained that 
the ship was consequently unseaworthy. She was 
subsequently surveyed by Lloyd’s surveyor, who 
certified that the ship was seaworthy.

Some of the crew still refused to go to sea, and 
substitutes were obtained.

The W earside left Pensacola at the end of 
February, and proceeded to Newport News, 
Norfolk, to bunker, when further trouble 
occurred owing to members of the crew com
plaining that the ship was unseaworthy, and 
more substitutes had to be obtained.

The W earside  left Norfolk on the 11th March, 
and on the 14th March she got into difficulties. A 
violent change in the wind, accompanied by two 
big waves, caused the ship to heel over to an 
angle of 20 degrees, and before she could right 
herself the lashings of the deck cargo gave way 
and the cargo shifted, so that i t  hung over the 
side of the ship and held her down. The 
bulwarks of the ship were cracked, and she made 
water.

The ship was righted by cutting the wire 
lashings and filling the starboard tanks so 
as to counteract the lis t to port. I t  was found 
also that the wire lashings had fouled the 
propeller.

The Wearside then proceeded to Halifax to 
repair the damage.
Three hundred and eighty-two standards were 

either lost or jettisoned.
The Bhip then proceeded on her voyage to 

Liverpool v ia Rotterdam.
The plaintiffs claimed to recover from the 

holders of the bills of Lading on the cargo a3 dead 
freight 13871., being the difference between the 
freight of 50s. and 55s. per standard on the 661 
standards obtained in order to fill the ship 
and the charter-party freight of 82s. Sd. per 
standard.

The defendants by their defence did not admit 
that the bill of lading incorporated all the terms, 
provisions, and conditions of the charter-party. 
They pleaded that by the terms of the b ill of 
lading under which the 801 standards were 
shipped, the plaintiffs were not entitled to claim 
any lien upon the 801 standards or any part 
thereof for dead freight due under the charter- 
party ; that they were entitled to the benefit of

15081. due to the charterers under clauses 14 and 15 
of the charter-party ; that when the W earside  
sailed from Pensacola she carried an excessive 
deckioad and was in consequence unseaworthy, 
in consequence of which i t  became necessary for 
her to deviate from her chartered voyage and 
proceed to H a lifax ; that by reason thereof the 
plaintiffs failed to perform the contract con
tained in the charter-party and (or) bill of 
lading, and were not entitled to the benefit of 
any of the provisions contained therein; and 
that the plaintiffs were not in any event entitled 
to claim deal freight in respect of the excessive 
deckload.

A tk in , K.C. and H o lm a n  G regory  for the defen
dants.—There cannot be a lien for unliquidated 
damages :

Gray v. Carr (sup.).

This proposition seems to conflict with the decision 
of the House of Lords in M cLe a n  v. F le m in g  (sup.), 
where, although there was a claim for a liquidated 
sum, i t  was apparently decided that there can be 
a lien for unliquidated damages. G ray  v. C a rr  
(sup.) is a case decided in England and binding 
on an English court, whereas M cLe a n  v. F le m in g  
(sup.) is a Scotch case. The vessel deviated 
because she went off her voyage to Halifax 
and stayed there some substantial time. The 
question arising on this point is whether the ship
owner is excused a deviation, although for the 
purpose of saving life and property, where such 
deviation is occasioned by unseaworthiness: 

Carver’s Carriage by Sea, seot. 402.

B a ilh a c lie , K.C. and M a u rice  H i l l  for the plain
tiffs.—In  G ray  v. C a rr  (sup.) the court decided 
(1) that under the charter-party, which reserved 
a lien for dead freight, that lien did not cover 
damages for failing to load a fu ll and complete 
cargo; and (2) that a lien for dead freight, where 
the b ill of lading incorporates the provisions of 
the charter-party, is preserved as against the 
holder of the b ill of lading. In  M cLean  v. 
F le m in g  (sup.) i t  was held that under the cir
cumstances the charter-party did in fact give a 
lien for dead freight. In  that case the charterer 
and the b ill of lading owner were one and the 
same person. The only difference in principle 
between the two cases is that in G ray  v. C a rr  
the class of cargo which was to be loaded 
depended on the choice of the charterer, while in 
M cLe a n  v. F le m in g  the cargo was homogeneous, 
and the rate of freight fixed. The present case 
is on all fours with M cLean  v. F lem in g . I f  the 
two cases are inconsistent with each other, the 
case in the House of Lords should be followed. 
The only difference between these two cases is 
that there is a fixed rate of freight in the one 
and not in the other. The present case, in 
common with M cLe a n  v. F lem in g , has a fixed 
rate of freight. In  ascertaining what is covered 
by a lien for dead freight, the whole question is : 
What would have been the difference between 
the cargo loaded and the capacity of the vessel ? 
and, having ascertained that, i t  becomes necessary 
to see wbat the charter-party freight was, and 
what would have been the cost of loading it. 
The amount for which the lien for dead freight 
is available can then be arrived at. There was 
no such deviation as would put an end to the 
contract of carriage. The master had to consider
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the interests of the cargo owners as well as thoso 
of the shipowners:

P h e lp s , Jam es, a n d  Go. v. H i l l  a n d  Co., 7 Asp. M a r.
Law  Cas. 42 ; (1891) 1 Q. 1!. 605.

C ur. adv. v id t.

W a l t o n , J.—In  this case the plaintiffs are the 
owners of a steamship called the W e a rs id e , and 
the steamer was chartered by charter-party under 
which she was to load a complete cargo of wood 
at Mobile and Pensacola ; the defendants are the 
holders of bills of lading of part of the timber 
that was loaded under that charter-party. The 
question which arises is th is : whether the plain
tiffs, the shipowners, are entitled to a lien upon 
the defendants’ cargo in respect of the loss 
which the plaintiffs suffered in consequence of 
the charterer not loading a fu ll and complete 
cargo, as he was bound to do by the terms of his 
charter-party. By the charter-party there was a 
lien provided for in these terms : “  The master 
or owners to have an absolute lien upon the 
cargo for all freight, dead freight, demurrage, 
and average.”  By the terms of the defendants’ 
b ill of lading the consignees were to pay freight 
for the cargo delivered under the b ill ot lading 
“  as above.” The freight is actually named in 
the b ill of lading, and then i t  goes on, “  A ll other 
conditions as per charter.”  I t  is not disputed that 
those words do import into the b ill of lading the 
term of the charter-party by which the master 
and owners are to have an absolute lien upon the 
cargo for, amongst other things, dead freight. The 
question, as I  have said, which arises in this case 
is whether the plaintiffs, by virtue of that clause 
so imported into the b ill of lading, are, under the 
circumstances of this case, entitled to a lien upon 
the defendants’ goods for the loss which I  have 
mentioned, which, the plaintiffs say, i3 dead freight 
within the meaning of the charter-party, and 
therefore within the meaning of the bill of lading. 
The vessel loaded timber at Mobile and Pensa
cola, but did not load a fu ll cargo. Only 801 
standards were loaded, and, admittedly, t,ha,t fell 
a good deal short of a fu ll cargo. The shipowners, 
in consequence of the failure of the charterers 
and to lessen the loss, did their best to fill the 
shiD with other cargo. They succeeded, and, after 
making allowance for the lower freights which they 
received, they incurred a net loss of 1387Z. Por 
that sum they claim the lien upon the 
defendants’ goods. They say that the vessel 
could have loaded 1463 standards, the freight 
upon which would be 61671. The freight on 
801 standards actually shipped was only 3040Z., 
some shillings and pence, the difference being 
31267. 11s. llcZ.

Several points are taken by the defendants in 
their defence, and I  w ill deal with them in  the 
order in  which they are pleaded. By the 
11th paragraph of the points of defence i t  is 
alleged that at the time when the W earside sailed 
from Pensacola she carried an excessive deckload, 
and, in  consequence thereof, was unseaworthy. I  
heard a good deal of evidence as to facts, and a 
good deal of expert evidence. I t  is not neces
sary for me to refer to that evidence in further 
detail. The conclusion at which I  have arrived 
from the evidence of the experts, and from the 
evidence of what took place according to the 
facts, is that that allegation in par. 11 is made 
ou t; that w h e n  th e  W ears id e  s a ile d  from P e n s a 

cola she did carry an excessive deckload, and in 
consequence thereof she was unseaworthy. Then 
by par. 11a of the points of defence i t  is alleged 
that, “  On or about the 14th day of March 1908 
the said steamship, in consequence of her said 
unseaworthy condition, fe ll over on her port side, 
and i t  became necessary to deviate her, and she 
deviated from her voyage and proceeded to 
Halifax.”  There is no doubt that the vessel did 
fa ll over on to her port side, and I  think there is 
no doubt that that was in consequence of the deck
load (at least I  find as a fact i t  was) being exces
sive, and the vessel in that respect being unsea
worthy. There is also, I  think, no doubt that 
when that happened the master did what he was 
justified in  doing, and I  think was bound to do 
that is to say, he put into Halifax as a port of 
refuge in order to repair and make the ship fit to* 
proceed on her voyage, and that was done. There
fore, so far as the facts are concerned, par. 11a is 
made out. Whether that is a deviation or not is 
a question which I  have to consider. In  my 
opinion, as I  have said, i t  became necessary for 
the master, under the circumstances which 
actually nappened on the 14th March, to do what 
he did, namely, to put into Halifax in order to 
repair, and i t  was his duty to do so. But the 
defendants say that that was a deviation; that i t  
was a departure from the voyage, and that in 
consequence of that the defendants are not bound 
by the terms of the b ill of lading, and the lien 
cannot be enforced as against them ; that the 
ship abandoned the voyage which she had to 
make under the charter-party and under the bills 
of lading, and made a different voyage, to which 
the bills of lading do not apply. No doubt, i f  it  
was a deviation in the strict sense—that is to say 
an improper deviation—the consequences which 
I  have mentioned would follow, and the defen
dants would not be subject to any lien under the 
bills of lading for the dead freight. But, 
ordinarily, i f  a vessel in the course of her voyage 
puts into a port of refuge necessarily for the 
safety of the ship and cargo, that is not a devia
tion, and the effect of i t  is not in any way to 
interfere with the contractual rights of the 
parties under the b ill of lading. But i t  is said 
here by the defendants that in  this case the 
deviation was improper because i t  became 
necessary in consequence of the vessel being 
unseaworthy, and that is the first question 
of law which I  have to decide. I  have held 
that the vessel was unseaworthy. She did put 
into Halifax in  consequence of her unseaworthi
ness. Was putting into Halifax a deviation 
which had the effect of discharging the defendants 
from the obligations and the liabilities created by 
the bills of lading P I  think the effect of unsea
worthiness upon a contract of carriage is now 
reasonably well settled. I  need not refer to one 
or two recent cases. There was some suggestion 
made that the question was still open, and that 
the obligation to have the ship seaworthy 
at the commencement of the voyage was a con
dition of the contract in this sense, that unless 
the condition is fulfilled, and unless the vessel is 
seaworthy when she commences her voyage, the 
contract cannot be enforced. I  th ink that is not 
so. I f  a vessel commences a voyage in a condition 
such that in some respects she is not seaworthy, 
and i f  she completes her voyage without any loss 
or damage, the consignees under the bills of



MARITIME LAW OASES. 42 5

K.B. Div.] K i s h  v . T a y l o r . LK-B. D i v -

lading (the shippers) cannot set up that the 
voyage was not a voyage under the charter- 
party because the vessel was not seaworthy 
when the voyage was commenced. They must 
take their cargo and pay for i t  according 
to the terms of the charter-party, or the 
contract of carriage, or whatever i t  is. I f  in  the 
course of the voyage there is some loss or damage 
which is occasioned by the unseaworthiness of 
the vessel, or contributed to by the unseaworthi
ness of the vessel, then, no doubt, the shipowner 
is liable for that loss, even though i t  is a loss 
within the perils excepted by the terms of the 
b ill of lading. In  other words, i f  the loss is occa
sioned by the unseaworthiness of the vessel the 
shipowner cannot rely upon the exceptions in the 
b ill of lading. I f  there is a loss which is in no 
way caused or contributed to by the unseaworthi
ness, and i f  i t  is within the excepted perils and 
within the exceptions in the b ill of lading, then 
the shipowner is not liable for that loss, andean 
rely upon the terms of the b ill of lading which 
exempted him from such liability. Now that 
seems quite clearly established. Applying that 
to the present case, I  may say the result 
is th is : That when the vessel le ft Pensacola, 
and when she was sailing on the 14th March, 
before the disaster happened which obliged her to 
put into Halifax, she was upon the chartered 
voyage. The voyage was the chartered voyage. 
That being so, a disaster happens, and it  
is the duty of the master, as I  have said, 
under the circumstances which did happen 
in  this case, to put into the port of refuge, 
and he did so. Is that an improper deviation ?
I  have come to the conclusion that i t  is not. I  
have not looked carefully into the terms of the 
bills of lading, or the terms of the charter-party, 
for this purpose, but, i f  they are in the ordinary 
terms, the owners of the cargo cannot be charged 
with any part of the port of refuge expenses, 
because those expenses are occasioned by the 
unseaworthiness of the ship. That is so, no 
doubt, but i t  is going a great deal further to say 
that putting into Halifax when i t  was necessary 
to put into Halifax in  the course of the chartered 
voyage is an improper deviation, because but 
for the unseaworthiness of the ship i t  would not 
have been necessary to do so. I  do not think 
that that is a sound contention. I  think, there
fore, that there was no such deviation as inter
fered with the obligations of the parties under 
the b ill of lading except to the extent which I  
have indicated, and that the owners of the cargo 
cannot be liable for any costs, charges, and 
expenses occasioned by the vessel putting into 
Halifax in that way. That disposes of the second 
part of par. 11a of the defence in which i t  is 
stated that, “  by reason of the said facts,’ that is, 
putting into Halifax in the way I  have described, 
“  the plaintiffs failed to perform the contract (if 
a»y) contained in  the said charter-party and (or) 
bills of lading, and are not entitled to the benefit 
of any of the provisions contained therein respec
tively.”  I  decide against the defendants on that 
point. The deviation does not prevent the ship
owner from relying upon the lien given to him by 
the charter-party and by the bills of lading.

The next question which arises appears to me 
to present rather more difficulty, and i t  is a rather 
broader question. I t  is said that the claim here 
of the plaintiffs is a claim for unliquidated 
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damages, and that is true. There is no sum 
fixed per ton or per standard in  the charter- 
party which is to be paid under the named dead 
freight as liquidated damages. That is perfectly 
true. The claim is for unliquidated damages, and 
i t  is said a lien for dead freight cannot include a 
lien for a claim which is for unliquidated damages. 
The authority relied upon in support of that con
tention is the well-known case of G ray  v. C a rr  
(sup.). There, by the terms of the charter-party, 
the owners are to have an absolute lien on the 
cargo for all freight, dead freight, demurrage, 
and average, and by the terms of the b ill of 
lading the consignees were to pay freight, and all 
other conditions, as per charter-party. There
fore, so far as the charter-party and the b ill of 
lading are concerned for the purpose of this case, 
the terms are practically the same. This very 
question, no doubt, did arise in  G ra y  v. C a rr. 
Under such a charter-party and such a b ill of 
lading, had the shipowner a lien for the loss 
which he suffered by reason of the fu ll cargo not 
being shipped ? The court were divided. I t  was 
held by Kelly, C.B , W ills and Brett, JJ , and 
Channell, B. that there was no lien given for 
damages for short loading under the term “  dead 
freight ”  in the charter-party, but the lien could 
only be for liquidated damages, and could Dot be 
good for unliquidated damages. That, no doubt, 
is the decision in  G ra y  v. C a rr, and, i f  I  am 
bound by that, there is an end of the case, and 
the plaintiffs are not entitled to the lien which 
they claim. B u t there is another case which is 
in the House of Lords, and that is the case of 
M cLe a n  v. F le m in g , in which the same question 
arose. There there was a lien given by 
the charter-party for dead freight. There is 
this difference—the consignee who received the 
cargo, and as against whom the question arose, 
was not nominally the charterer, but was 
practically the charterer because the charter- 
party had been effected with him, and, therefore, 
he was bound directly by the charter-party, and 
not merely by the b ill of lading importing the 
lien from the charter-party into the b ill of lading 
as against the consignee. I  cannot see that that 
makes any difference, because i f  _ the charter- 
party lien is imported into the b ill of lading, 
then, whether there is a lien or not apart from 
other clauses in the charter-party (and there are 
no others affecting this case so far as 1 know), the 
question must be exactly the same, as to what is 
the extent of that lien. Whether dead freight 
means unliquidated damages as well as liquidated 
damages, i t  must he the same upon the same 
clause whether i t  arises under the charter-party 
or under the b ill of lading. I t  was held in the 
House of Lords in this case of M c L e a n  v. F le m in g  
according to the headnote, “  what is called dead 
freight is defined to be simply an unliquidated 
compensation recoverable by the shipowner from 
the freighter for deficiency of cargo.”  Un
doubtedly i t  was held in M cLe a n  v. F le m in g  by 
the House of Lords that the lien for dead freight 
did give a lien for unliquidated damages, being 
the damages suffered by the shipowner by reason 
of a fu ll cargo not being shipped. We know 
liquidated damages were provided for and were 
stipulated for in the charter-party or the b ill of 
lading. G ray  v. C a rr  was argued in  Nov. 1870 
and in  Feb. 1871, and the judgment, of the 
Fixchequer Chamber waB given on the 15th June
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1871. The judgment in the House of Lords (I 
th ink the argument was on the same day) was 
delivered on the 3rd April. Therefore, between 
the argument and the judgment in G ray  v. C a rr  
M cL e a n  v. F le m in g  had been decided. I t  had 
not been reported, although the judgment had 
been given in April, in  any of the reports at 
the time the judgment was delivered by the 
Exchequer Chamber in G ray  v. C a rr. M cLe a n  
v. F le m in g  was a Scotch case. I t  had not been 
referred to, I  think, in the course of the argu
ments, but when the judges came to deliver their 
considered judgments in G ra y  v. C a rr, M cLe a n  v. 
F le m in g  was referred to and distinguished. I  
have now to consider whether I  am bound by the 
judgment in G ra y  v. C a rr, distinguishing M cLe a n  
v. F le m in g . I f  M cL e a n  v. F le m in g  stood alone, 
i t  seems to me perfectly plain that i t  is not 
distinguishable from the present case and I  should 
be bound to follow i t  and to say that dead freight 
includes a loss such as that which the plaintiffs 
suffered in  this case, and includes a claim for 
unliquidated damages. That is quite clear. But 
then in  G ra y  v. C a rr  the Court of Exchequer 
Chamber, after they knew of the decision in 
M cLe a n  v. F le m in g , and dealing with a case very 
like the present case, said, “  Oh, but M cLe a n  v. 
F le m in g  does not apply to such a case: i t  is 
distinguishable.”  I t  is very difficult to know 
precisely what is the right thing to do, but I  have 
looked carefully into the judgments in G ray  v. 
C a rr, and into the reason why the learned judges 
in  that case thought that M cLe a n  v. F le m in g  did 
not in any way conflict with the decision they 
gave in G ra y  v. C a rr. The reason appears to me 
plainly to be this, and I  think i t  is quite clear. I t  
is stated by Brett, J. in his judgment at 
p. 541. Having referred to M cLe a n  v. F le m in g , 
he says: “  Now, under those circumstances, i t  
was pointed out by some i f  not all of the learned 
lords who took part in the judgment that the 
damages for not loading a fu ll cargo were, in 
point of fact, ascertained, because they would be 
the specified amount per ton upon the quantity 
that was really ascertained ; and i f  that were so 
that would properly be dead freight within the 
ordinary meaning of the term, and the lien 
being given in terms for dead freight, that 
case would be within the recognised rule.” 
Now that means that Brett, J. thought that in 
M cLe a n  v. F le m in g  the claim that was made was 
really a claim in  fact for liquidated damages; 
that although the expression “  liquidated 
damages”  did not occur in the charter-party or 
the b ill of lading, in  fact i t  was a claim for an 
ascertained fixed sum. As soon as you know 
what the ship would carry and how much she did 
carry, then all the rest follows as a matter of 
oourse, and the damages were, in that way, just 
as much ascertained and fixed as i f  the charter- 
party had provided that in case a fu ll cargo was 
not shipped so much per ton should be paid upon 
what was short. That was the view which Brett, J . 
took in G ray  v. C a rr, and, so far I  can understand 
it, the other judges who agreed with Brett, J. in 
deciding that dead freight did not include 
unliquidated damages took the same view of 
M cLe a n  v. F le m in g , and therefore thought they 
were not bound by that decision in a case like 
G ra y  v. C a rr. They did not say they were not 
bound by that decision because i t  was a Scotch 
ase. That was a point which was raised before

me. A ll the judges in  G ra y  v. C a rr  treated 
M c L e a n  v. F le m in g  as binding upon them i f  it  
could not be distinguished, and they thought i t  was 
distinguishable, because in M cLe a n  v. F le m in g  the 
claim in  truth  was a claim for liquidated damages. 
As I  have said, M cLean  v. F le m in g  had not then 
been reported. What note of the case had been 
seen by Brett, J. and the other judges I  do not 
know, and there is nothing to show. Apparently 
Brett, J. had seen some note of the case and had 
seen some note of the judgments. That appears 
from the passage which I  have read, but I  cannot 
think that the judges in  G ray  v. C a rr  had seen a 
fu ll and complete report or note of what was said 
in M cLe a n  v. F le m in g . I t  is impossible to read 
M cL e a n  v. F lem in g , which is reported in 2 Scotch 
and Divorce Appeal Oases, at p. 128, as reported 
there, or as more fu lly  reported in  some respects 
in a note at the end of G ra y  v. C a rr, at 
p. 558 of Law Reports, 6 Queen’s Bench, without 
seeing that the House of Lords dealt with the 
question whether dead freight did mean, amongst 
other things, a claim for unliquidated damages 
for a breach of contract in not shipping a 
complete cargo. They dealt with i t  expressly. 
I t  is true that in  M cLe a n  v. F le m in g  Lord 
Chelmsford said something to which I  think 
Brett, J. was referring in the passage which I 
read, which is : “  This case can hardly be
considered to be one of unliquidated damages, 
because, the master not having brought home any 
other goods than those of the appellants, the 
proper measure of the shipowner’s claim appears 
to be the amount of the agreed freight which he 
would have earned upon the deficient quantity of 
210 tons of bones.”  That, at any rate, only means 
that as the facts turned out in  that case i t  was 
very easy to estimate the damages. There was 
no deduction to be made in  respect of any cargo 
which the shipowner had found to fill up the 
empty space. I  do not think that that would 
make the damages any the less unliquidated, but 
i t  might make the ascertainment of them 
extremely simple. Then Lord Chelmsford goes 
on : “  But whether the amount of his damages
is to be regarded as ascertained or not, I  am of 
opinion that the charter-party gives him a lien 
f<5r his claim on account of the deficient cargo.” 
Therefore, Lord Chelmsford plainly holds that, 
whether i t  is liquidated or unliquidated damages, 
i t  is included in  the expression “ dead freight.” 
Lord Westbury’s judgment is absolutely explicit. 
He says, “  What is the meaning of the term 
* dead freight ’ in respect of the remedy which it  
gives the shipowner ? Does i t  entitle him to say 
that the deficient quantity should be paid for at 
the rate assigned per ton in the charter- party P I  
th ink that that would be a very unreasonable 
interpretation, for i f  the fu ll freight had been 
furnished to the captain, the charge for loading 
and the other outlays attendant upon the 
additional 210 tons which were wanting would 
have occasioned some expenditure to the ship
owner. The result, therefore, is that in a 
charter-party giving no specific sum as the amount 
to be recovered by way of compensation for dead 
freight, the shipowner becomes entitled only to 
a reasonable sum—which is another phrase for 
unliquidated damages.”  Lord Westbury held the 
lien for dead freight includes such unliquidated 
damages, and Lord Colonsay, the other judge, 
is of the same opinion. Therefore i t  seems to
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me that I  ought not to overlook the fact (because 
i t  seems to be quite plainly the fact) that 
the Court of Exchequer Chamber in saying that 
M cLe a n  v. F le m in g  was distinguishable had not 
really before them the fu ll facts or the fu ll judg
ments in that case. I f  they had I  do not think 
they could have said what they did say. There
fore I  do not think a distinction as to what the 
facts were upon which the House of Lords decided 
M cLe a n  v. F lem ing , and what appears to be 
plainly a mistaken distinction, can be binding 
upon me. M c L e a n  v. F le m in g  is undoubtedly an 
authority which I  must follow, and if  there iB a 
conflict between M cLe a n  v. F le m in g  and G ra y  v. 
C arr, as there undoubtedly is, I  th ink I  am bound 
by M cLean  v. F lem in g , and, looking at the facts 
in this case, i t  seems to me quite impossible to 
distinguish the facts upon which the judgment 
really proceeded in  M cLe a n  v. F le m in g  from the 
facts in  the present case. Therefore I  th ink that 
M cLe a n  v. F le m in g  binds me, and I  must hold 
that the lien given by the charter-party in  this 
case and imported into the b ill of lading covered 
a claim such as is made by the plaintiffs, which 
is, no doubt, a claim for unliquidated damages. I  
think i t  has been really recognised amongst 
lawyers and amongst men of business since 
M cLe a n  v. F le m in g  that that is the true view. 
This is not altogether the reason for my decision, 
hut I  th ink i t  worth mentioning. A fter all, the 
question here, no doubt, is a question for the 
court, because i t  is a question of construction, 
hut the question is, V/hat do the words “ dead 
freight ”  mean as understood amongst ship
owners and charterers and people interested 
in the shipping business ? That is the real 
question. What do they mean P The House 
of Lords have said in M cLe a n  v. F le m in g  what 
they thought they meant, and I  find, looking back 
in the text-hooks, that in the late Judge Carver’s 
hook, in the first edition of 1885, i t  is stated that 
a lien for dead freight, since the decision in 
M cLe a n  v. F lem in g , covers a claim for unliqui
dated damages, and that has appeared, I  think, 
in every edition since 1885 in Judge Carver’s 
hook. I  find in Scrutton, J.’s book, the first 
edition of which appeared in 1886, that he points 
to the difficulty of reconciling G ray  v. C a r r  and 
M cLe a n  v. F le m in g , and, after discussing that 
difficulty, comes to the same conclusion as Judge 
Carver. Therefore, dealing with the books which 
I  think I  may say are in the hands of people 
interested in shipping, whether they are men of 
business or lawyers, M cLe a n  v. F le m in g  has been 
treated as conclusive upon this point. However 
that may be, for the reasons I  have already stated, 
I  think I  must follow M cLe a n  v. F le m in g , and 
hold the lien given in  this case included such a 
claim as that which the plaintiffs are now making. 
That disposes of the broad question, but there 
are two other questions which I  have to decide, 
and the first is : For what total amount had the 
plaintiffs a lien P In  order to decide that, I  must 
nrst find how many standards of wood the ship 
could have carried properly. The quantity she 
did carry was excessive, I  think, and I  have not 
round anything in my note very explicit with 
regai-d to that, but Mr. Bailhache said there was 
no dispute about it, and he accepted Mr. A tk in ’s 
ngure. Mr. Bailhache said he would raise no 
question about it. Subject to that, I  think 
rhe proper way of ascertaining the amount

of the plaintiffs’ claim is to take the number of 
standards which the vessel could carry and then 
deduct the 801 standards which the charterers 
shipped, and then get a balance. The figure 
taken during the case was 662 standards as the 
amount short, but that is arrived at by taking the 
fu ll number of standards which the vessel in fact 
loaded. The figure must be a less figure than 
that, but, having arrived at that figure, then the 
charges which I  th ink ought to be taken at 
4.50 dollars, and 2§ per cent, commission, must 
be deducted, and then from the figure so arrived 
at in the same way the substituted freight must 
be allowed. I  th ink I  shall ask counsel to work 
out the figures, the basis being that which Mr. 
Bailhache put before me, but they must begin 
with the figure which I  have no doubt they w ill 
agree as being the number of standards which 
the vessel could carry. Subject to this there w ill 
be judgment for the plaintiffs w ith costs.

Solicitors for the plaintiffs, B o tte r  e ll and 
Boche.

Solicitors for the defendants, T rin d e r, C apron , 
and Co.

PROBATE, D IVORCE, AND A D M IR A LT Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .

A p r i l  25, 26, and  27, 1910.
(Before Sir S. E v a n s , President, sitting with 

Eider Brethren).
T h e  R i e v a u l x  A b b e y , (a)

P ra c tice — P re lim in a ry  act—P lead ings.
I n  c o llis io n  cases the m agnetic  o r true  course is  

the\course/w h ich  should be pleaded, and  no t the 
compass course.

D a m a g e  a c t i o n .
The plaintiffs were the owners of the steam 

trawler K enne t ; the defendants and counter
claimants were the owners of the steamship 
R ie v a u lx  Abbey.

The case made by the plaintiffs was that 
shortly before 7.30 p.m. on the 27th Dec. 1909 the 
K enne t, a steel screw steam trawler of 167 tons 
gross and 56 tons net register, manned by a crew 
of nine hands, was in the river Humber, approach
ing No. 7 (Holme Ridge) gas buoy, in  the course 
of a voyage from the North Sea fishing grounds 
to H u ll with a cargo of fish. The weather was 
slightly hazy, the wind was about south-east, 
light, and the tide was first quarter ebb of the 
force of about four knots. The K enne t, which 
was proceeding up the river well on the starboard 
side of the channel, was heading about N.W. 
5  N. by compass, and was making about four 
knots over the ground. Her regulation lights 
were being duly exhibited and were burning 
brightly, and a good look-out was being kept on 
board her. In  these circumstances those on 
board the K enne t observed distant about one 
mile and bearing about two points on the port 
bow the two white masthead lights of the steam
ship R ie v a u lx  Abbey, and shortly afterwards 
the green ligh t came into view on about the 
same bearing. The K enne t kept her course and 
speed, and the lights of the R ie va u lx  Abbey were

( a )  Koporlod by L. F . 0 . Dar b y , Eaq., Barnetor-at-Law.
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carefully watched. The R ie va u lx  Abbey, instead 
of keeping out of the way of the K e n n e t as she 
could and ought to have done, continued to come 
on, keeping her masthead and green ligh t open 
on the port bow of the K enne t. When the 
vessels were so close that collision could not be 
avoided by the action of the R ie v a u lx  Abbey 
alone, the helm of the K e n n e t was put hard-a- 
port as the best means of averting collision 
or minimising the damage, but the R ie v a u lx  
Abbey, continuing on at high speed, with her 
stem struck the port bow of the K e n n e t a 
violent blow, cutting into her and doing her 
serious damage.

Those on the K e n n e t charged those on the 
R ie va u lx  Abbey with not keeping a good look-out; 
with failing to keep out of the way of the Kennet[ ;  
with not easing, stopping, or reversing their 
engines ; with improperly attempting to pass 
ahead of the K e n n e t; with failing to keep to that 
side of the channel which lay on their starboard 
hand; with improperly starboarding and failing to 
port their helm; and with failing to indicate their 
course by whistle signals.

The case made by the defendants was that 
shortly before 7.21 a.m. on the 27th Dec. 1909 the 
R ie v a u lx  Abbey, a steel screw steamship of 1162 
tons gross and 507 tons net register, manned 
by a crew of twenty-six hands all told and 
carrying six passengers, was going down the river 
Humber, on a voyage from H u ll to Rotterdam, 
laden with a general cargo. The wind was S.S.E., 
a fresh breeze, the weather overcast and clear, 
and the tide ebb about one knot. The R ie v a u lx  
Abbey was on a down-channel course of S.E. |  E. 
magnetic,' making about ten or eleven knots ; her 
regulation lights were being duly exhibited and 
were burning brightly, and a good look-out was 
being kept on board her. In  these circumstances 
those on the R ie va u lx  Abbey saw about a mile off and 
about two points on the starboard bow the masthead 
and then the green ligh t of the K enne t. Seeing 
that the K enne t was coming up on her wrong 
side the helm of the R ie v a u lx  Abbey was star
boarded a little  and steadied, two short blasts 
being sounded on her whistle. The Kennet, 
however, did not reply, so the engines of the 
R ie v a u lx  Abbey were stopped, and about tne 
same time the green ligh t of the K e n n e t dis
appeared, leaving the masthead ligh t only visible. 
Shortly afterwards the K enne t showed her red 
ligh t (not a good light) close to on the star
board bow, whereupon the helm of the R ie va u lx  
Abbey was hard-a-starboarded, her engines 
were given a touch ahead to help the helm, and 
then reversed fu ll speed, but the K enne t came 
on, and with her port bow struck the starboaid 
side of the stem of the R ie v a u lx  Abbey, doing 
damage.

Those on the R ie v a u lx  Abbey charged those on 
the K e n n e t with not keeping a good look-out; 
with failing to keep clear; with failing to slacken 
their speed or stop or reverse; with failing to 
keep to their starboard-hand side of the channel; 
and with failing to indicate their course by 
whistle signals.

A s p in a ll, K  G. and H . C. S. D um as  appeared 
for the plaintiffs.

L a in g , K.O. and A. D . Bateson  appeared for 
the defendants.

The P r e s id e n t .—The collision in this case took 
place within a short distance of No. 7 (Holme 
Ridge) buoy in the river Humber, about 7.20 p.m 
the 27th Deo. 1909. The colliding vessels were 
the steamship R ie va u lx  Abbey, proceeding down 
river, and the steam trawler K ennet, steaming 
up. Their descriptions are set out in  the plead
ings. I t  is agreed that at this place the channel 
was a narrow channel. The vessels sighted each 
other about a mile before the collision. A t the 
speeds at which they approached each other, thio 
distance would take about three and a half minutes 
to traverse. The time was therefore short. Some 
little  time before the weather had been foggy, 
but the fog had cleared, and i t  is common 
ground that the vessels could sight each other at 
a mile off, and that each thought herself entitled 
to go at fu ll speed through the water—the 
account given by the master of the Rievaulx^ Abbey 
at Rotterdam is admittedly inaccurate—i t  does 
not deal with the real facts one way or the othei. 
There are three main questions of fact to be 
decided : (1) What course was each vessel on at 
the time of sighting ? (2) What was the position
of each vessel at that time ? (3) What courses
they took or what manœuvres they performed 
afterwards. The trawler K e n n e t pleaded her 
compass course. In  my view i t  is important that 
in  the preliminary act and pleadings in cases like 
this the course should be stated by reference to 
the magnetic, or to the “  true,”  and not by refet - 
ence to the ship’s compass. The evidence shows 
that the deviation of the compass of the K ennet 
was not accurately recorded on the deviation card. 
I t  is left in  doubt what the deviation really was. 
The K ennet, going up tbe river, wanted the 
Killingholme lights as leading lights. The 
master and the look-out man were very shortly 
before the collision on the look out for these 
lights. From the No. 7 buoy these lights are 
about three miles distant. The master and the 
man at the wheel gave different accounts of the 
courses. The look-out man saw the two mast
head lights of the R ie va u lx  Abbey and reported 
them. He thought they were the Killingholme 
lights, although the two masthead lights weie 
only a mile off. The master said that although 
he was on the look-out for the Killingholme 
lights, he did not mistake the lights of the 
R ie v a u lx  Abbey, but he said that “  the two white 
lights which he saw appeared to be much on a 
level, so that he could not say which of the mast
head lights was to the righ t and which was to the 
le ft of the other.”  There was in fact a vertical 
diiference of 20£t. between the two lights. I  have 
come to the conclusion on the evidence that when 
the vessels sighted each other the K ennet was off 
her proper course, and was on the wrong side or 
the channel, and was therefore not obeying art. 25 
of the Regulations for Preventing Collisions; 
that the captain ported his helm in order to alter 
her course, in all probability at first to get into 
line with the two lights, under the impression that 
they were the Killingholme lights ; and that be 
went s till further off on his port helm when he 
ascertained that the lights were those of a steam
ship, in order to try  to get his vessel to the other 
side, so as to pass port to port. In  altering her 
course to port no signals were given from the 
K enne t in accordance with art. 28. As to the 
R ie v a u lx  Abbey, she had for captain a man most 
familiar with the navigation of the Humber, and
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a man who was qualified as a Humber pilot. I  
th ink bis evidence is more accurate and reliable 
than that of the captain of the K e n n e t and of his 
witnesses. His evidence is strongly corroborated 
by the engineer, who produced his book of orders 
given to the engines, which is obviously a genuine 
document made at the time. The captain saw the 
Killingholme lights astern, and kept the vessel’s 
proper course down the channel until he saw the 
green ligh t of the K enne t about one and a half 
points on his starboard bow. He thought the 
K enne t was on her wrong side, and that the best 
way was that the vesssels should pass green to 
green ; so he gave a signal of two short blasts to 
indicate that he was directing his course to port, 
and then starboarded a little  for that purpose. 1 
believe this signal was given. Those on board 
the K e n n e t said they did not hear it. I f  there 
was a proper look out they ought to have heard it. 
A t any rate, no answer was given. A t no time, 
either in answer or otherwise, did the K enne t 
give any signal of change of course. Ho answei 
having been received from the K enne t, and the 
green ligh t of the K enne t disappearing, the 
master of the R ie v a u lx  Abbey stopped his engines 
a short time, and then a little  later, having seen 
the red ligh t of the K e n n e t, he gave orders to give 
a touch ahead with the engines, and further 
starboarded, in order to lessen, the force of the 
collision, which was then inevitable. This 
accounted for the R ie v a u lx  Abbey being on the 
side of the channel nearer to the buoy when the 
collision took place. The master of the K enne t 
wanted to get, and appeared to be obsessed with 
the idea that he must get, into a position to pass 
the R ie v a u lx  Abbey port to port, and he made tor 
this course. I  believe, notwithstanding the con
tradictory evidence of her master and his witnesses, 
that after sighting the R ie v a u lx  Abbey the K enne t 
ported her helm in order to try  to get in a position 
to pass port to port, and that before the collision 
an order to hard-a-port was given. Signals ought 
to have been given, and could have been 
given, of these manœuvres. None were given. 
In  these circumstances I  th ink that the K enne t 
did not keep on her proper side on her starboard 
side—of the narrow channel, and that the colli
sion took place by reason of her being on the 
wrong side and attempting to get on to hei 
proper side. By so doing I  do not th ink she 
could make the R ie va u lx  Abbey a crossing vessel, 
or that she is entitled in  the circumstances to say 
that the R ie v a u lx  Abbey was a crossing vessel 
within the meaning of art. 19. She could have 
passed green to green after the signals given by 
the R ie va u lx  Abbey ; and having regard to the 
respective positions when they first sighted each 
other, and shortly afterwards, she ought to have 
passed green to green. The R ie va u lx  Abbey key  
her proper course down stream until the collision 
was actually impending. In  doing this I  have said 
that in my opinion she was not in the circum
stances a crossing vessel, and by her manœuvies 
just before the collision she attempted to avoid 
the collision, or to minimise its effect. She was 
not guilty of bad seamanship in  making these 
attempts, and at that time she could not by 
any act of hers alone have avoided the collision. 
The result is that the K enne t is responsible 
for the collision. Accordingly the plaintiffs 
claim is dismissed, and upon the counter-claim 
there w ill be judgment in  favour of the defen

dants with costs, and with a reference as to 
damage.

Solicitors for the plaintiffs, B o tte re ll and Roche, 
agents for A . M . Jackson and Co., Hull.

Solicitors for the defendants, P r i t c h a r d  and 
Sons, agents for J. and T. IV. H e a rfie ld  and 
L am bert, Hull.

A p r i l  28, 29, and  M a y  6,1910.
(Before Sir Sa m u e l  E v a n s , President, sitting

with Elder Brethren).
T h e  P it g a v e n e y . (a)

C o llis io n  — S a ilin g  d r if t -n e t _ vessel s a ilin g —  
Steam  d r i f t - n e t  vessel shooting nets L ig h ts  
f o r  steam d r i f t - n e t  vessel — D u ty  o f s a ilin g  
d r i f t - n e t  vessel to keep out o f the w ay S team  
vessel u n d e r s a il— Steam  vessel u nder w ay  
Engaged in  f is h in g — Steam  vessel proceeding—  
S pecia l circumstances rende ring  departu re  f ro m  
ru les necessary— Breach o f  ru les  w h ich  could  
not by an y  p o s s ib ility  have con tribu ted  to the 
c o llis io n — N o t s ta n d ing  by— P resum p tion  o f 
f a u l t — R e b u tta l o f  p resum p tion— C o llis io n  R egu
la tio n s  1897, a rts , p re lim in a ry , s. 2, 9 (6), 20, 21, 
22 23 26, 27, 28, 29— M erchant S h ip p in g  A c t 
1894 (57 & 58 V ie t. c. 60), ss. 419, 422.

A  s a ilin g  d r i f t - n e t  vessel m ak ing  about fo u r  knots, 
e x h ib it in g  the lig h ts  fo r  a s a ilin g  vessel under  
w ay, w h ile  s a ilin g  on a course of S .W . came 
in to  co llis io n  w ith  a steam d r i f t - n e t  vessel, w h ich  
was m ak ing  about a kno t and  heading R .S .h ., 
w h ile  those on board her were shooting th e ir  
nets. The steam d r ift -n e t  vessel was e xh ib itin g  
the two w h ite  lig h ts  p rescribed by a r t . 9 (b) o f  
the C o llis io n  R egu la tions  1897, bu t the lower 
l ig h t  was aw ay f r o m  the d ire c tio n  o f  the nets 
instead  o f being in  th e ir  d ire c tio n  as i t  ought to 
have been.

H e ld , th a t the s a ilin g  d r i f t - n e t  vessel was alone to 
blame fo r  the co llis io n  f o r  keeping a bad look-out, 
and  th a t she ought to have g iven w ay to the 
steam d r i f t -n e t  vessel engaged in  f is h in g .

H e ld , th a t the steam d r i f t -n e t  vessel was a steam  
vessel under steam an d  no t a s a ilin g  vessel, a nd  
was under w ay and  engaged in  f is h in g  w ith in  
a rt. 9 (6) o f  the C o llis io n  R egu la tions  1897, and  
therefore was no t bound to c a rry  the lig h ts  
prescribed by a r t . 2, bu t was bound to c a rry  the 
lig h ts  p rescribed  by a r t . 9 (6).

H eld , also, tha t, though the steam d r i f t - n e t  vessel 
was a steamer, an d  was therefore bound prima 
facie to keep ou t o f  the w ay o f  a s a ilin g  sh ip , 
ye t she was a n  encumbered steam ship, and^ u n d e r  
the circum stances was excused f r o m  keeping out 
o f the w ay, as she was e ith e r n o t proceeding  
w ith in  a rt. 20 o r there were specia l circumstances  
w ith in  a rt. 27 w h ich  rendered i t  necessary to 
d e p a rt f r o m  the ru les.

H e ld , fu r th e r ,  tha t, though she had com m itted  a 
breach o f a rt. 9 (6) in  c a rry in g  p ro p e r trfldns 
w ro ng ly  placed, the non-com pliance w ith  th a t  
a rtic le  cou ld  n o t by any p o s s ib ility  have con
tr ib u te d  to the co llis ion , as they were the Lights 
o f  a steam  vessel encumbered w ith  fis h in g  gear, 
and  the s a ilin g  d r i f t -n e t  vessel shou ld  have k e p t 
c lea r o f  her.

(o jltepo rted  by L. F. C. D a k b y , Esq., Barrister-at-Law .
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H e ld , fu r th e r ,  tha t, as the steam, d r i f t - n e t  vessel i n  
her endeavours to a vo id  c o llis io n  had fo u le d  h e r  

p ro p e lle r w ith  her nets an d  thus rendered h e rs e lf 
incapable  o f  steam ing, an d  as the sea was too 
rough  to low er a boat, the steam d r i f t  ne t vessel 
had rebu tted  the p re s u m p tio n  th a t  she was to 
blame ra ised  by sect. 422 o f  the M e rch a n t 
S h ip p in g  A c t 1894.

D a m a g e  a c t io n .
The plaintiffs were the owners of the sailing 

drifter Zaandam .
The defendants were the owners of the steam 

drifter Pitgaveney.
The ease made by the plaintiffs was that 

shortly before 4 50 a.m. on the 25th Oct. 1909 the 
Zaandam , a Dutch drift-net fishing vessel 
belonging to Scheveningen of about 69 tons 
gross and 67 tons net register, manned by 
a crew of twelve hands all told, whilst bound on 
a fishing voyage was in  the North Sea about 
thirty-two miles N. by W. of Smith’s Knoll 
Lightship.

The weather at the time *as fine, with an overcast 
sky; the wind was W. by N., blowing a strong 
breeze. The Z aandam  was not fishing, but had a 
large quantity of herrings on board in barrels, 
and under storm canvas was making about two 
knots through the water, heading south-west, 
waiting until the weather moderated before 
shooting her nets. Her regulation side lights 
and a stern ligh t were being duly exhibited and 
were burning brightly, and a good look-out 
was being kept on board of her.

[n these circumstances those on board the 
Zaandam , sighted the P itgaveney , exhibiting two 
white lights in a diagonal form and also a small 
bright light, which was taken to be and in fact 
was exhibited on her mizzen mast, bearing about 
right ahead and distant about one and a half 
miles. The lights on the P itgaveney  were taken 
to be those of a fishing vessel fast to and behind 
her d rift nets. In  a short time the helm of the 
Z aandam  was starboarded and she was kept fu ll, 
steering about south, in order to pass under the 
P itg a ve n e y ’s stern.

Soon after the Z aa n d a m  had been got on to a 
southerly heading the P itgaveney  was observed to 
have altered her heading, and, w ith the same lights 
exhibited, was bearing just before the beam on the 
Btarboard side, distant three to four cables, and 
approaching to cross the course of the Zaandam , 
which vessel kept her course, as i t  could then be 
seen that the P itgaveney  was a steamship, and, 
coming on at a high rate of speed, the P itgaveney  
with her stem struck the starboard side of the 
Z aandam  just forward of her midships and did 
her a great deal of damage, cutting her down below 
the water. The plaintiffs were unable to continue 
fishing and were not able to use their vessel 
again in the seasons herring fishing and suffered 
damage thereby. Immediately after the collision 
both red and white flares were burned as a signal 
to the P itgaveney  that the Z aandam  needed 
assistance, but no notice was taken of such 
signals, and she steamed away without rendering 
or offering to render any assistance or giving 
her name. The plaintiffs by shifting weights on 
board their ship to keep the hole out of the water 
were enabled to stuff up the hole in their star
board side with canvas and eventually made 
Scheveningen.

Those on [the Z aandam  charged those on the 
P itgaveney  with not keeping a good look-out; 
with not keeping out of the way of the Zaandam  ; 
with exhibiting improper and misleading lights, 
and neglecting to exhibit proper lights for a 
steamship under way ; with neglecting to give 
helm signals ; with neglecting to ease, stop, or 
reverse their engines ; and with improperly 
attempting to pass ahead of the Zaandam . They 
further alleged that those on the P itgaveney  
failed to stand by after the collision, and thereby 
committed a breach of sect. 422 of the Merchant 
Shipping Act 1894.

The case made by the defendants and counter
claimants, the owners of the P itgaveney  was that 
shortly before 4.30 a m. on the 25th Oct. 1909 the 
P itgaveney , a steel screw steam drifter belong
ing to Inverness of 89 tons gross and 29 
tons net register, manned by a crew of nine 
hands all told, was in the North Sea, about th irty- 
one mile3 east of Lowestoft, in the course of a 
fishing voyage. The wind was W.N.W., a stiff 
breeze ; the weather was dark but clear, and the 
tide was the first of the flood of little  or no force. 
The P itgaveney, which was engaged in the opera
tion of shooting her nets, was heading about 
E S.B. and with her engines stopped was just 
moving through the water under the influence of 
the wind on a small part of the mizzen sail, which 
was set close down. Her two regulation white 
lights for a vessel engaged in fishing with d rift 
nets were being duly exhibited and were 
burning brightly, and a good look-out was being 
kept on board her.

In  these circumstances those on the P i t 
gaveney observed about a mile to a mile and 
a half off and bearing broad on the port 
bow a number of lights, amongst which i t  was 
believed was the starboard ligh t of the Zaandam . 
The P itgaveney  continued the operation of 
shooting her nets, maintaining her heading, and 
after a time the green ligh t of the Z aandam  
was noticed separate from the other lights. The 
Z aandam  approached, drawing dangerously near 
to the P itgaveney, and apparently taking no steps 
to keep out of the way. The Zaandam  was there
upon loudly hailed, but, as she continued to come 
on heading for the P itgaveney, which vessel had 
always maintained the same heading, the engines 
of the P itgaveney  were put fu ll speed astern, but, 
notwithstanding these manœuvres, the Zaandam , 
coming on at speed, with her starboard bow 
struck the stem of the P itgaveney, doing herself 
the damage complained of, and doing some 
damage to the P itgaveney. Immediately the 
engines of the P itgaveney  were put astern her 
propeller became foul of the fishing gear, which 
was wound up in it, bringing the engines to a 
stop and completely disabling her for several 
hours until her propeller could be cleared. In 
consequence of the said collision the defendants 
sustained damage to their vessel and fishing gear, 
and lost a night’s fishing. A fter the collision the 
Z aa n d a m  continued on until she was several ships’ 
lengths away from the Pitgaveney, when Hares 
were burnt on her, and there was some hailing, 
but the Pitgaveney  was then quite |helpless.

Those on the P itgaveney  charged those on 
the Z aandam  with not keeping a good look-out ; 
with failing to keep out of the way of the P i t 
gaveney ; and, alternatively, with failing to keep 
her course.
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The following Collision Regulations were re
ferred to during the course of the case :

P re lim in a ry .— In  the  fo llow in g  ru les every ¡steam 
vessel w hich is  under sa il and no t under steam is  to  be 
considered a Bailing vessel, and every vessel under 
steam, w hether under sa il o r no t, is  to  be considered 
a steam vessel. . . .  A  vessel is  ‘4 under way, 
w ith in  the  meaning o f these ru les, when she is  n o t a t 
anchor, o r made fa s t to  the  shore or aground.

2. A  steam vessel when under w ay sha ll oa rry— (a)
On o r in  fro n t o f the forem ast, o r i f  a vessel w ith o u t a 
forem ast, then  in  the  fo re  p a rt o f the  vessel, a t a 
he ight above the h u ll o f no t less tha n  20 ft., and i f  
the breadth of the  vessel exceeds 20 ft. then a t a 
he ig h t above the  h u ll no t less th a n  such breadth, 
so, however, th a t the  l ig h t  need n o t be carried a t a 
greater he ig h t above the  h u ll than  4 0 ft., a b r ig n t w h ite  
lig h t, so constructed as to  show an unbroken l ig h t  over 
an arc o f the horizon o f tw e n ty  po in ts  o f the  compass, 
so fixed as to  th ro w  the  l ig h t  ten  po in ts  on each side o f 
the  vessel, v iz ., fro m  r ig h t  ahead to  tw o  po in ts  abaft the 
beam on e ither side, and o f such a cha racte r as to  be 
v is ib le  a t a distance o f a t least five  m iles. (6) On 
the starboard side a green l ig h t  so constructed as to 
show an unbroken l ig h t  over an arc o f the horizon 
of ten  po in ts o f the  compass, so fixed as to  th row  
the l ig h t  from  r ig h t ahead to  tw o  po in ts  abaft the 
beam on the  starboard side, and o f such as a character 
as to  be v is ib le  a t a distance of a t least tw o  miles.
(c) On the p o rt side a red l ig h t  so constructed as to  
show an unbroken l ig h t  over an arc o f the  horizon of 
ten po in ts  o f the compass, so fixed as to  th ro w  the lig h t  
from  r ig h t ahead to  tw o  po in ts ab a ft the beam on the 
p o rt side, and of such a character as to  be v is ib le  a t a 
distance o f a t least tw o  m iles.

9. F ish ing  vessels and fish ing boats, when under w ay 
and when no t requ ired  by  th is  a r t ic le  to  ca rry  o r show 
the lig h ts  he re ina fte r specified, sha ll ca rry  or show the 
lig h ts  prescribed fo r vessels o f th e ir  tonnage under w ay. 
(b) Vessels and boats, except open boats as defined in  
subdiv is ion (tt), when fish ing  w ith  d r if t  nets, sha ll, so 
long  as the nets are w h o lly  o r p a r t ly  in  the  water, carry  
tw o  w h ite  lig h ts  where the y  can best be seen. Such lig h ts  
sha ll be placed so th a t the v e rtica l distance between 
them  sha ll be no t less than  6 ft. and no t more than  15ft., 
and so th a t the  ho rizon ta l distanoe between them, 
measured in  a lin e  w ith  the  kee l, sha ll be n o t less than  
5 ft. and no t more than 10 ft. The low er o f these tw o  
lig h ts  sha ll be in  the  d irec tion  o f the  nets, and b o th  o f 
them  sha ll be o f such a character as to  »how a ll round 
the horizon, and to  be v is ib le  a t a distance o f n o t less 
than  three m iles.

20. W hen a steam vessel and a sa iling  vessel are pro 
ceedrng in  such d ire c tion  as to  invo lve  r is k  o f co llis ion , 
the steam vessel sha ll keep ou t o f the  w ay o f the  sa iling  
vessel

21. W h e re b y  any o f these ru les one of the  vessels is 
to  keep ou t o f the  way, the  o the r sha ll keep her
and speed. N o te .— W h en , in  consequence of th ick  
w eather or o th er causes, such vessel finds herself so 
close th a t a  collision cannot be avoided by  the  action of 
the g iv ing -w ay vessel alone, she also shall ta k e  such 
action as w ill beB taid  to a ve rt collision.

22. E ve ry  vessel w h ich  is  d irected by these ru les to  
keep o n t of the  w ay o f another vessel sha ll, i f  the 
circum stances of the  case ad m it, avo id  crossing ahead of 
the other.

23. E ve ry  steam vessel w hich is  d irected b y  these 
ru les to  keep ou t of the way o f another vessel sha ll on 
approaching her, i f  necessary, slacken her speed or 
stop o r reverse.

26. Sailing vessels under w ay sha ll keep ou t o f the 
way of sa iling vessels or boats fish ing  w ith  nets, or 
lines, o r tra w ls . T h is  ru le  sha ll no t g ive to  any vessel 
o r boat engaged in  fish ing the r ig h t of obstruc ting  a fa ir 
way used by vessels other than  fish ing  vessels or boats.

27. In  obeying and con s tru ing  these ru les, due regard 
sha ll be had to  a ll dangers o f nav iga tion  and collis ion, 
and to  any special ciroumstanoes w h ich  m ay render a 
departure fro m  the  above ru les necessary in  order to  
avoid im m ediate danger.

28. The words sho rt b la s t ”  used in  th is  a rtic le  sha ll 
mean a b las t o f about one second’s du ration . W hen 
vessels are in  s ig h t o f one another, a steam vessel under 
way, in  ta k in g  any course au thorised o r requ ired  by  
these ru les, sha ll ind ica te  th a t course b y  the  fo llow in g  
signals on her w h is tle  or siren, v iz . : One sho rt b las t to  
mean “  I  am d ire c ting  m y course to  s ta rboard .”

29. N o th in g  in  these ru les sha ll exonerate any vessel, 
o r the  owner, o r master, or crew thereo f, fro m  the  con
sequences o f any neglect to  c a rry  lig h ts  o r signals, o r of 
any neglect to  keep a proper look-ou t, o r o f the neglect 
of any precaution w h ich  may be requ ired  b y  the  o rd i
na ry  p ractice  o f seamen, o r by the  special circum stances 
o f the case.

The material parts of sect. 422 of the Merchant 
Shipping Act 1894 are as follows:

(1) In  every case o f co llis ion  between tw o  vessels i t  
sha ll be the d u ty  o f the  m aster or person in  charge of 
each vessel, i f  and so fa r  as he can do so w ith o u t danger 
to  h is  own vessel, crew, and passengers ( i f  any) (a) 
T o  render to  the  o ther vessel, her m aster, crew, and 
passengers ( i f  any) such assistance as m ay be p ra c tic 
able, and m ay be necessary to  save them  fro m  any 
danger caused b y  the  co llis ion, and to  stay b y  the 
o the r vessel u n t i l  he has ascertained th a t she has no 
need o f fu r th e r  assistance, and also (b) To g ive to  the  
m aster o r person in  charge of the o ther vessel the name 
o f h is  ow n vessel and o f the  p o rt to  w h ich  she belongs, 
and also the  names o f the  po rts  fro m  w h ich  she comes 
and to  w h ich  she is  bound. (2) I f  the  m aster or 
person in  charge of a vessel fa ils  to  com ply w ith  th is  
section, and no reasonable cause fo r  such fa ilu re  is 
shown, the  co llis ion  sha ll, in  the  absence o f proo f to  the 
co n tra ry , be deemed to  have been caused by h is  w ron g fu l 
act, neglect, o r de fau lt.

The following cases were cited during the 
arguments and in the judgment:

The Tweedsdale, 61 L . T . Rep. 3 7 1 ; 6 Asp. M ar.
La w  Cas. 430 (1889) ; 14 P. D iv . 164 ;

The G ladys , 101 L . T . Rep. 720 ; 11 Asp. M ar.
Law  Cas 352 ; (1910) P. 13 ; 0 .

The Jennie S. B a rke r, 33 L . T . Rep. 318 ; 3 Asp* 
M ar. Law  Cas. 42 (1875) ;

The E ng lish m a n , 37 L . T . Rep. 412 ; 3 Asp. M ar.
Law  Cas. 506 (1877); 3 P. D iv . 18;

The Argo , 82 L . T . Rep. 602 ; 9 Asp. M ar. Law  
Cas. 7 4 (1 9 0 0 ); tt

The G annet, 82 L . T. Rep. 329 ; 9 A.sp. M ar. Law . 
Cas. 4 3 ;  (1899) P .2 3 0 ;

The Fanny M . C a rv ill, 32 L . T . Rep. 6 4 6 ; 2 Asp.
M ar. Law  Cas. 565 (1875); 13 App. Cas. 455 ;

The Duke of Buccleuch, 65 L . T . Rep. 422 ; 7 Asp.
M ar. Law  Cas. 68 ; (1891) A . C. 310 ;

The C o rin th ia n , 100 L . T .R e p . 411 ; 11 Asp. M ar.
Law  Cas. 264 ; (1909) P. 274 ;

The Cockatrice, 98 L . T . Rap. 728 ; 11 Asp. M ar.
La w  Cas. 50 ; (1908) P. 182 ;

The Upton Castle, 93 L . T . Rep. 814 ; 10 Asp.
M ar. Law  Cas. 153; (1906) P. 147 ;

The K in g ’s C ounty, 20 Tim es L .  Rep. 202.

The arguments of counsel are summarised in 
the judgment.

L . B a tten , K.O. and A . E . N e lson  for the plain
tiffs.

A s p in a ll, K.O. and H . C. S ■ D um as  for the 
defendants.

The P r e s id e n t .—This case is of some general 
importance, and I  have thought it right to reserve
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my judgment. On all questions affecting naviga
tion or manœuvres the Elder Brethren are in 
entire accord with me. The question to he 
decided is whether the sailing drifter Z aandam  
or the steam drifter P itgaveney  is, or whether 
both are, to blame for a collision which occurred 
between them in the North Sea on the early 
morning (about 4.40 a.m.) of the 25th Oct. 1909. 
The facts were much in dispute. I t  is not neces
sary or desirable to state at length the version of 
the facts given by the witnesses on either side. 
I t  is sufficient to state the material facts as I  find 
them after the necessary process of sifting and 
boiling them down. Speaking generally, I  accept 
the version given on behalf of the P itgaveney  in 
preference to that given on behalf of the Zaandam . 
The material facts, as I  find them upon the evi
dence, are as follows : The Z aandam  was a Dutch 
sailing drift-net fishing vessel of 69 tons gross 
and 67 tons net register manned with a crew of 
twelve hands all told. The P itgaveney  was a 
Scotch screw steam drift-net fishing vessel of 
89 tons gross and 29 tons net register and manned 
with a crew of nine hands all told. On the 
morning of the collision the Z aandam  had not 
begun to fish or to shoot her nets. She was under 
way going towards her fishing ground and carried 
the proper under-way lights for a sailing vessel. 
The P itgaveney  for about half an hour or more 
before the collision had been shooting her nets, 
and was continuing to shoot them at the time of, 
or immediately before, the collision. Up to the 
time of the collision she had shot twenty-four 
nets out of sixty which she intended to shoot in  
all. Each net was from thirty-two to thirty-four 
yards long. She headed east-south-east and was 
travelling, before the wind (which was a west by 
north strong or stiff breeze) with a little  inizzen 
sail. Her engines had been stopped about half 
an hour or more before the collision ' happened, 
but she had her steam on and her engines ready, 
so that just immediately before the collision 
an order which was given to put the engines 
fu ll speed astern could be and was at once 
obeyed. She shot her nets over the starboard 
bow, and after they were shot they fell and trailed 
astern and to windward of the steamer so that 
her stem pointed away from her nets. She 
carried the two white lights prescribed by art 9 (6) 
of the Regulations for Preventing Collisions 
(April 4, 1906) for vessels fishing with d rift 
nets, with a working light. The lights, however, 
at the time of the collision were not carried 
in  the direction prescribed by that article ; 
that is to say, the lower of the two lights 
was away from and not in the direction of the 
nets.

The two vessels sighted each other when a mile 
or one and a half miles distant ; the Zaandam  was 
then sailing on a south-westerly course and the 
P itgaveney  was making an east-south-east course. 
I  find that from this time until the collision 
happened the speed of the Z aandam  was about 
four knots and that of the P itgaveney  about one 
knot. The accounts of the speed and of the 
operations of the P itgaveney  can be seen to 
coincide in a remarkable way, none the less 
significant because this was not pointed out by 
the witnesses. The engines were stopped about 
4 a.m. The shooting of the nets then began and 
proceeded t i l l  just before the collision happened 
—say about 4.40. (This is the time midway

between those stated by the two vessels.) The 
twenty-four nets at th irty-four yards each would 
make 816 yards—close on half a mile. I t  is 
almost certain, therefore, that the speed of the 
P itgaveney  was rather less than one knot. The 
evidence for the Z aandam  that the P itgaveney  
steamed towards her a good three knots is quite 
unreliable. The Z aandam  was steered by an A.B. 
He stated that he changed her course from south
west to south just after the P itgaveney  was 
sighted, on the ground that he thought the 
Pitgaveney  was a fishing vessel, but I  th ink the 
Zaandam 's  coarse, which was not recorded or very 
accurately observed, was nearer to the south-west 
until the very time of the collision. She carried 
a working mainsail with one reef, a foresail with 
one reef, a mizzen with two reefs, and a small 
jib. For some time before the collision she kept 
her course and speed, as the helmsman said he 
thought she was bound to do. In  the collision 
the starboard side of the Zaandam , about amid
ships, and the stem of the Pitgaveney  came into 
violent contact. The damage was chiefly caused 
to the Zaandam , and was serious. She was a wooden 
vessel bu ilt about 1882. The damage caused 
was consistent with the description of the casualty 
which was given on behalt of the P itgaveney. 
Immediately before the collision happened the 
master of the P itgaveney  in  order to avoid it, 
seeing that the Z aandam  was keeping her course, 
ordered his engines fu ll speed astern, but after a 
few revolutions the propeller became fouled with 
the warp of the nets and was absolutely stopped. 
The warp parted, and the part which had been 
entangled in the propeller was produced in  court. 
The result was that the twenty-four nets which had 
up to that time been shot were cut off, and for 
the time being were lost. The propeller was not 
freed for several hours afterwards. About 10 a.m. 
the other thirty-six nets were shot and buoyed, 
the vessel then went off in search of the twenty- 
four nets which had been lost, and after some 
litt le  time they were recovered. After the collision 
the Z aandam  proceeded on her course and kept 
her speed, and she reached the port of Maasluis, 
some fifty-five miles away, in  due course. Seeing 
she was damaged those on board of her shortly 
after the collision burnt flares. The P itgaveney  
did not stand by or give any answer to the 
Zaandam 's  flares. Many points were raised on 
either side and relied upon as showing blame on 
the part of the respective vessels. I t  was con
tended by counsel for the Z aandam  that the 
P itgaveney, although when first sighted was 
heading W. with her lower ligh t to the westward 
as i f  she were fishing with her nets to windward, 
turned right round and steamed in an E.S.E. 
course at some speed up to the collision. As 
indicated above I  could not accept the accuracy 
of this version. I t  was admitted on behalf of the 
Z aandam  that if  the Pitgaveney  was shooting her 
nets (as I  find she was) this manoeuvre of turning 
round would have been impossible. Upon the 
account thus put forward by the Z aandam  that 
the Pitgaveney  turned round and steamed towards 
her i t  was contended that the Pitgaveney  was a 
“  steam vessel under way ”  within the meaning of 
the Preliminary Note to the Regulations for Pre
venting Collisions, and that she should have 
carried the under-way lights for a steam vessel 
in accordance with art. 2. I t  was also contended 
that she was carrying the wrong lights, inasmuch
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as she was not stationary. I t  was further con- 
tended that she was not entitled to carry the 
lights prescribed by art. 9 ( b ) ; and that in any 
event she was carrying such lights in  the wl-ong 
direction, and in breach of the provisions of the 
article. I t  was moreover contended that she was 
a steam vessel, and that as such she ought to 
keep out of the way of a sailing vessel under art. 20, 
and by inference under art, 26; a.nd that the 
Z aandam  was entitled to, and was indeed bonnd 
to, keep her course and speed by reason ot art. -1 ; 
and that in  any event the P itgaveney  did not act 
in a sea manlike manner because she did not put 
her engines fu ll speed astern in time. I t  was 
finally argued that the P itgaveney  refused to 
stand by when the flares were shown from the 
Z aandam , and was therefore acting m contra
vention of sect. 422 of the Merchant Shipping 
Act 1894, and that accordingly she must be 
presumed to be to blame for the collision. 
Counsel on behalf of the Pitgaveney, on the other 
hand, contended that there was no proper 
look-out on the Z a a n d a m ; that the P itgaveney  
was to be considered and treated as a “ sailing 
vessel”  and not as a “ steam vessel, within the 
meaning of the Preliminary Note to the Regula
tions, because, although “ under steam, she 
could not in the circumstances work her propeller 
by steam; that she was therefore a “ sailing 
vessel ”  under art. 26, and that as she was fishing 
with nets the Zaandam  ought to liave kept out ot 
her way under that article. Alternatively i t  was 
contended that if  the P itgaveney  was to be 
considered as a “  steam vessel she_ was not a 
“  steamer proceeding ”  under art. 20, in the fust 
place because she was not in fact proceeding 
under steam, or by means of her steam propelling 
power; and in the second place because she was 
not “  proceeding ”  by reason of “  special cu-cuin
stances ”  within the meaning of art. 27 and 
the decisions in  The Tweedsdale {sup.) and 
The G ladys  (sup.). Finally, i t  was contended 
that the Pitgaveney  was not “ fishmg_ _ under 
art. 9 (b) ; that there was no provision tor 
her lights when shooting her d rift nets, this being 
a casus omissus not dealt with by the article; and 
that accordingly she was entitled to carry the 
white lights she did, and in the direction in which 
she carried them, in accordance with the practice 
of drifting net fishing vessels ; and alternatively 
that i f  she was within art. 9 (6) she carried the 
proper lights, and although the direction of the 
two* lights was reversed and might be wrong and 
constitute a breach of the article, the breach did 
not, and could not by any possibility, cause or 
contribute to the collision. The points thus 
raised are of considerable importance, especially 
to those engaged in the business of fishing witn 
d rift nets, and, therefore, also to all those who 
may navigate in waters where such fishing
takes place. „ ,,

The construction and application ot the 
various rules are not easy. Giving the best 
consideration I  can to the rules and to the 
various decisions upon them, the conclusions 
at which I  have arrived upon the various points 
raised are as follows: The Pitgaveney  was 
a “  steam vessel,”  and not a “  sailing vessel, 
fishing with nets within the meaning of art. 26. 
She was a “  steam vessel under steam, ’ notwith
standing that she might not, without fouling it, 
work her propeller by steam. I f  she was “  pro- 
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ceeding ”  under art. 20, she would have been a 
“  steam vessel proceeding,”  although she did not 
in fact proceed by means of her steam power, bhe 
was a “  steam vessel under way within the pre
liminary note to the regulations and would have 
had to carry the “  under-way lights i f  art. 9 did 
not apply to her case. She was a vessel fishing 
with d rift nets, having her nets partly in  the 
water within the meaning of art. 9 (6), although 
she was only shooting her nets preparatory to 
fishing in  the ordinary sense of the term, and, 
therefore, she was excused by art. 9 trom 
carrying “  under-way lights,”  and was entitled 
to and bound to carry the lights prescribed by 
art. 9 (6); (v ide The Cockatrice, sup.). She was 
unable, while shooting her nets, to use her steam 
either to go forward or astern without the risk 
amounting almost to the certainty of immediately 
fouling her propeller. She was, therefore, an 
“  incumbered ”  vessel; and although she was a 
steamer and, therefore, p r im d  fa c ie  bound to give 
way to a sailing vessel, yet as an encumbered 
vessel, even though she was making a speed, 
under wind with a small sail, of about one knot, 
she was either not a vessel “  proceeding under 
art. 20, or, i f  she was, she was relieved from the 
obligation, and put outside the operation of 
art. 20 by reason of art. 27 : {v id e  T h e  Tweedsdale, 
su p .; The K in g ’s C oun ty , s u p .;T h e  U pton Castle  
sup. ; The G ladys, sup.). She should have 
carried, as I  hive said the fishing lights 
described in  art. 9 {b) She did carry these 
lights, but at the time of the collision the two 
liShts were not in  the direction prescribed by 
that article—her lower light, instead of being 
in the direction of the nets, was m the opposite 
direction. She, therefore, failed to observe m 
this respect the provisions of the article 
and was in  this sense guilty of a preach 
of the rules and came withm the operation of 
sect. 419 of the Merchant Slapping Act 1894 
I t  was given in evidence that steam drift-net 
vessels, while shooting, head away from the nets 
and shoot them over the side to tra il towards the 
stern, and that after the operation of shooting the 
nets is over, turn round, head to the nets and 
then drift. In  these circumstances I  think tnat 
the ligh t should be so placed that the lower light 
should always be in the direction or the nets—ve., 
in the circumstances above stated, the lower ligh t 
should have been towards the stern whne the 
shooting took place, and when that operation was 
over and the vessel was turned head to the nets, 
the ligh t should have been changed so that tfie 
lower ligh t should be towards tbe stem, and 
in tbe direction of the nets. I  therefore am 
of opinion that the P itgaveney  did not 
comply with the provisions of art. 9 (b) with 
reference to the direction of the lights. I t ,  
bv reason of this non-compliance, damage was 
caused by any vessel passing on the wrong side 
of her and fouling her nets, she would be to

bl It'remains in the present case to be considered, 
however, whether her non-compliance with art. 9 (b) 
could by any possibility have caused or contributed 
to the collision. I t  clearly did not in fact cause 
or contribute to the collision, but this is not the 
material question, and indeed upon such a ques
tion proof would not be admissible {The F an n y  
M  C a rv ill, (sup .); The D uke o f  Buccleuch, (sup.), 
although i t  is very difficult to d .st.-m sh

o k .
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between evidence directed to the question whether 
a breach in fact caused or contributed to the 
collision and evidence directed to the proper 
question of whether a breach could by any 
possibility have caused or contributed to the 
collision in the circumstances of the case : (see 
the judgment of Vaughan Williams, L.J. in The 
C o rin th ia n , (1909) P., at p. 274). I  am satisfied by 
the evidence and the arguments for the Pitgaveney  
that the non-compliance with the regulations as 
to the direction of the lights could not by any 
possibility have caused or contributed to the 
collision. The lights she carried were those of a 
vessel fishing with d rift nets. They were so 
regarded by those responsible for the Zaandam  
when the P itgaveney  was first sighted. She 
therefore ought to have been regarded as 
an encumbered fishing vessel, whether the 
lower light pointed one way or the other. 
The Zaandam , however, regarded her as a 
vessel steaming towards the Zaandam , although 
she was not in fact steaming ; and the Z aandam  
proceeded on her course on the ground that she 
regarded the Pitgaveney  as a steamer steaming 
under way, although, as I  have said, she was not 
steaming, and did not carry the “ under way ” 
lights. This, in my opinion, was due to the fact 
that the Z aandam  kept no look-out or a very bad 
look-out: (c f. The E n g lish m a n , sup .; The Argo, 
sup. ; The Qannet, sup.). As to the alleged breach 
by the P itgaveney  of sect. 422 of the Merchant 
Shipping Act 1894, I  find that in her attempt to 
avoid the collision when she saw the Z aandam  
determinedly keeping her course, the Pitgaveney  
put her engines fu ll speed astern and fouled her 
propeller, as was inevitable. The fact that she 
risked this shows her anxiety to do what she 
could to prevent the accident. This rendered 
her unable to give assistance by steaming, and 
1 find also on the evidence, and am advised by 
the Elder Brethren, that in the circumstances 
and in the sea that was making i t  would have 
been dangerous for her to lower her boats, even 
i f  the Z aandam  had not gone away on her speed, 
and accordingly I  am of opinion that the P i t 
gaveney has rebutted the presumption raised by 
sect. 422 of the Merchant Shipping Act. In  the 
result, therefore, I  hold that as the P itgaveney  
could not manœuvre under steam either forward 
or astern, by reason of her nets, without fouling 
her propeller, she was not bound by art. 20 to 
keep out of the way ; that there were “  special 
circumstances ”  within art. 27 which authorised 
a departure from art. 20, supposing art. 20 
otherwise applied ; that she was a vessel fishing 
with d rift nets with the nets partly in the 
water; that she carried the lights of a fishing 
vessel, although the direction did not properly 
indicate the line of the nets; that the lights 
being those appropriate for a fishing vessel, the 
mistake in the direction could not by any possi
b ility  have caused or contributed to the collision ; 
that the Zaandam  did not keep a proper look out ; 
that she wrongly kept her course ; that she could 
without difficulty with the steerage way upon 
her have put her helm hard up shortly before 
the collision and eased off so as to keep away 
from the P itgaveney ;  that she cught to have 
done so ; and that she is solely to blame for 
the collision. I  therefore give judgment in 
favour of the defendants upon the claim and 
counter-claim, with costa, and order the usual

reference to ascertain the damage under the 
counter-claim.

Solicitors for the plaintiffs, S ta n to n  and 
H udson, agents for A. M . Jackson and Co., Hull.

Solicitors for the defendants, P r itc h a rd  and 
Sons.

5?ouse of Horns.

June  13 and  14, 1910.
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

Lords M a c n a g h t e n , J a m e s  o f  H e r e f o r d , 
and C o l l i n s .)

R e d  R. S t e a m s h i p  C o m p a n y  v . A l l a t i n i  
B r o t h e r s  a n d  o t h e r s , ( o )

ON A P P E A L  FR O M  T H E  C O U RT OF A P P E A L  IN  
E N G L A N D .

C h a rte r-p a rty  — B i l l  o f la d in g  — F re ig h t— Con- 
s tru c tio n  o f ch a rte r p a r ty  and  b i l l  o f la d in g . 

Oats and barley were shipped u n d e r b ills  o f la d in g  
iv h ich  p rov id e d  : “  T o  be de livered u n to  order, 
he o r they p a y in g  f r e ig h t  f o r  the sa id  goods, 
and p e rfo rm in g  a ll  o ther cond itions and  excep
tions as per c h a rte r-p a rty  . . .  a t the ra te  
o f fre ig h t as per c h a rte r-p a rty  p e r ton o f 224016. 
gross w e igh t de livered in  f u l l . ”

The ch a rte r-p a rty  p rov ided  th a t the sh ip  should  
load a f u l l  and. complete cargo o f  wheat, maize, 
linseed, or rapeseed, and conta ined the fo llo w in g  
prov is ions : “  (6) F re ig h t, 12s. 6d. p e r ton ; (13) 
6d. per ton less i f  ordered to a d irec t p o r t  ;
(14) f o r  linseed and rapeseed the ra te  to be 7 
p e r cent, per ton more than  f o r  wheat or m a iz e ;
(15) a l l  p e r ton o f 224016. E n g lis h  gross w eight 
d e live re d ; (16) charterers to have the op tion  o f  
s h ip p in g  other la w fu l merchandise, in  w h ich  case 
f r e ig h t  to be p a id  on steam er s dead ive ight 
capac ity  f o r  wheat o r m aize in  bags a t the rates 
above agreed on fo r  heavy g ra in , but the steamer 
no t to earn  more f re ig h t  than  she w ou ld  i f  loaded 
w ith  a f u l l  cargo o f  wheat o r maize in  bags; 
(31) the m aster to s ig n  b ills  o f  la d in g  a t any ra te  
o f f r e ig h t  th a t the charterers may requ ire , but 
an y  difference in  am ount between the b i l l  o f 
la d in g  f r e ig h t  an d  the to ta l gross chartered  
f r e ig h t  as above to be settled a t p o r t  o f load ing  
before the steamer sa ils. Vessel to have a lie n  
on cargo f o r  a l l  such b i l l  o f  la d in g  fre ig h t ,  dead 
f r e ig h t ,  dem urrage, and a ll  o ther charges.”

O n ly oats and  barley  were loaded, and the vessel 
sa iled f o r  a d ire c t p o rt on ly  about h a lf  loaded, 
the charterers being unable to p rov ide  a f u l l  
cargo.

H eld , th a t the holders o f the b ills  o f la d in g  were 
liab le  to pay f re ig h t  a t the ra te  o f  12s. a ton 
gross w e igh t delivered, and th a t no dead fre ig h t  
ivas payable by them.

Judgm ent o f  the C o u rt o f A ppea l affirm ed.
A p p e a l  from a judgment of the Court o f  Appeal 
(Fletcher Moulton and Buckley, L.JJ., Vaughan 
Williams, L  J. dissenting), reported 11 Asp. Mar. 
Law Cas. 317 and 101 L. T. Rep. 510, affirming a 
judgment of Bray, J., reported 11 Asp. Mar. Law 
Cas. 192 and 100 L. T. Rep. 268, at the tria l 
before him in the Commercial Court without a 
jury, in favour of the defendants.

(a) Reparted by C. E. M a ld e n , Eaq., Barrister-at-Law.
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The appellants, the plaintiffs, were the owners 
of the steamship B y a l l . The respondents were 
the indorsees and holders of bills of lading 
relating to oats and barley carried on the B y a l l .

The action was brought by the appellants for a 
declaration that they were entitled to recover 
from the respondents Dewar and Webb 
14112. Os. 8d . ; from A lla tin i Brothers, 591Z. 2s. 8<2.; 
and from the Banco Espanol del Rio de la Plata,
781. 15s. 8d . ; making in all 17272. Is., deposited 
by the respondents with the Surrey Commercial 
Docks Company to secure delivery. The appel
lants claimed those sums as freight and dead 
freight. The appellants’ claim turned on the 
construction to be placed on the terms of the 
charter-party and bills of lading, and was based 
upon a contention that the freight to be paid was 
to be calculated on the dead weight capacity of 
the ship for wheat and (or) maize in bags, and 
that i f  oats and barley were carried and delivered 
the same amount of freight should be paid, 
though the rate of freight per ton weight of the 
ligh t cargo carried and delivered would increase.

The respondents contended that the freight 
due was 12s. per ton of 22401b. of gross weight 
delivered, which they paid.

The material provisions of the charter-party 
are set out in  the headnote above and in  the 
report in the court below.

B a ilhache , K.C. and D . Stephens, for the appel
lants, contended that clause 16 of the charter- 
party was intended to fix a. standard for finding 
out the freight payable for any given cargo as 
compared with a cargo of wheat or maize. The 
freight in that case must be calculated by finding 
out how much wheat is excluded by the cargo which 
has been shipped, and the freight calculated upon 
that. The contention of the respondents is that 
the freight payable is a lump sum freight. We 
say that this is not so, but the charter-party pro
vides a method of arriving at the true freight, at 
the rate of 12s. per ton. Dead freight is payable 
under clause 31. The authorities are not uniform. 
In  B r ig h tm a n  v. M il le r  (S h ip p in g  Gazette, June 6, 
1908) a charter-party in  this form was considered, 
and the learned judge did not take the view which 
Bray J took in this case. In  M cLean  v. F le m in g  
(25 L. T. Rep. 317; L. Rep. 2 H  L. Sc. 128) and 
G ra y  v. C a rr  (1 Asp. Mar. Law Gas. 115 (1871); 
25 L. T. Rep. 215 ; .L .  Rep. 6 Q. B. 522), two 
cases which were heard about the same time, the 
House of Lords, in  a Scotch appeal, and the 
Exchequer Chamber took different views, the 
former view should be preferred, and the ship have 
a lien for dead freight. Wheat is made the 
standard for all other cargo. To hold that 
clause 16 imposes a lump sum freight makes 
clauses 15 and 31 nugatory. Freight calculated 
by the dead weight capacity of the ship is not the 
same as a lump sum freight. See

Steamship R otherfie ld Com pany v . Tweedy, 2 Com. 
Cas. 84;

Steam ship H e a th jie ld  Company  v. Rodenacher, & 
Com. Cas. 55.

See also as to calculating freight by a standard :
R ussian Steam N av ig a tio n  Company v. S ilv a ,  

13 C. B . N . S. 610;
Southam pton Steam C o llie ry  Company v. Clarke, 

L . Rep. 6 E x. 53.
If we are wrong on the construction of clause 16, 
the question of dead freight does not arise, but it

does not follow that there is no lien for dead 
freight because i t  is to be settled at the port ot 
loading. G a rd n e r v. Trechm ann  (5 Asp. Mar. 
Law Gas. 558 (1884); 53 L. T. Rep. 518; 15 Q. B. 
Div. 154), cited by Buckley, L.J., does not apply.

A tk in , K.C. and D . C. Leek for the respondents. 
The charter-party was intended to provide the 
same freight as for a cargo of heavy grain. I t  
is a lump sum freight, not a rate per ton. The 
calculation for which the appellants contend is 
not necessary, and involves reading in  the woids 
“  at the rate of.”  I f  our view of clause 16 is right, 
the question of dead freight does not arise.

D . Stephens was heard in  reply.
A t the conclusion of the arguments their Lord- 

ships gave judgment as follows:—
The L o r d  Ch a n c e l l o r  (Loreburn).—My 

Lords: I  do not know how this form of charter- 
party has been understood or applied in the trade, 
but I  can only give the best opinion that I  can 
form with regard to the effect of the language of 
the b ill of lading which incorporates the language 
of the charter, obscure as possibly may be the 
construction of i t  in  this case, as ̂ i t  not inf re- 
quently is in other cases. The main question is 
whether the freight on oats and barley is to be 
according to the rate fixed by this charter-party 
for wheat—namely, 12s.—or whether i t  is to be 
according to a calculation, which, with  ̂all 
respect, seems to me an abstruse calculation, 
made under the 16th clause of this charter- 
party. Now, that depends upon the meaning of 
the b ill of lading, and of the charter-party to 
which i t  refers. Both these documents, no 
doubt, admit of difficulties in either construction, 
and so far as words go the documents are not as 
clearly expressed as they might be. I  agree, 
however, with the Court of Appeal and Bray, J., 
but as there was not unanimity in  the Court of 
Appeal I  w ill state in a very few words the 
reason for my opinion. In  a matter of business 1 
should not accept readily such a construction as is 
put forward by the appellants, which would 
involve calculations in  some cases of a very 
difficult kind, i f  any equally probable construction 
not surrounded by those difficulties were possible. 
Now I  think that another construction—namely, 
that contended for by the respondents—is not only 
equally probable, but is in itself more probable 
even apart from the consequences which would 
follow from the appellants’ contention. I  th ink 
that i t  is in  itself a preferable construction. I t  
seems to me that clause 16 of the charter-party 
provides for a lump sum fre ight; i t  is an affair 
between the shipowners and the charterers, and 
the calculation between them is easy and simple 
enough. The b ill of lading requires freight to be 
paid “  at the rate of freight as per charter-party 
per ton of 22401b.”  The b ill of lading refers to a 
“ rate of freight.”  The only “ rate of fre igh t” 
provided by the charter is the rate of T2s. or 
12s. 6cZ., as the case may be, although i t  is true 
that this rate is only stated for wheat and maize 
—for certain specified kinds of goods. There is 
another rate of freight, indeed, mentioned for 
linseed, but that is referable to the 12s. rate for 
wheat. I f  this be not the proper construction ot 
the b ill of lading, then i t  seems to me that no 
effect w ill be given to the words “ at the rate of, 
which are found in  the b ill of lading. I w ill not 

, enter into the question what would be the effect
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in a case where those words were omitted from 
the b ill of lading. I  cannot, as at present 
advised, think that it  was intended that the rate 
on a particular parcel was to be ascertained in 
such a cumbrous way as the appellants suggest, 
even i f  the words “  at the rate of ”  were excluded 
from the b ill of lad ing; but I  do not wish to 
express any final opinion upon that subject. 
In  plain language, i t  seems to me that the business 
view, and the proper view, is that the owners and 
charterers agree, in the event of goods other than 
those specified being shipped, for a lump sum 
fre ight; that as to the b ill of lading the charterers 
might fix whatever rate they pleased, but they 
have fixed i t  with reference to the rate mentioned 
in the charter-party—namely, 12s. I f  this view 
be correct, then we need not discuss the question 
of dead freight, because admittedly the lien for 
dead freight would not arise. Accordingly I  
move your Lordships to affirm the decision of the 
Court of Appeal.

Lord M a c n a g h t e n .— M y Lords: I  entirely 
agree with the judgment of the Lord Chancellor.

Lord J a m e s  of H e r e f o r d .—My Lords: I  
concur.

Lord Co l l in s .—My Lords : I  agree.
Judgm ent appealed f r o m  affirm ed, and  appeal 

dism issed w ith  costs.
Solicitors for the appellants, B o tte re ll and 

Roche.
Solicitors for the respondents, Thom as Cooper 

and Co.

June  20 and  21, 1910.
(Before the L o rd  Ch a n c e l l o r  (Lorebum) 

Lords M a c n a g h t e n , A t k in s o n , and Sh a w .)

O w n er s  of  t h e  St e a m s h ip  D r a u p n e r  v . 
Ow n e r s  of t h e  Cargo  of  t h e  D r a u p n e r ; 
T h e  D r a u p n e r . (a)

ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

In fe rence—R ra c tice — Dam age to cargo C harte r- 
p a r ty — B il l  o f lading—Negligence clause—  
L ia b i l i t y  o f  sh ipowner.

W here there was no o ra l evidence g iven  on e ithe r 
side and  the House o f  L o rd s  was ashed to d ra w  
the p ro p e r in ference f ro m  a d m itte d  fa c ts , i t  
reversed the decision o f  the C o u rt o f A p p e a l, 
w hich in  its  o p in io n  had d raw n  the w rong  
in ference.

A p p e a l  from a judgment of the Court of Appeal 
(Kennedy, L.J., Sir J. Bigham, P., and Joyce, J.), 
reported (1909) P. 219, affirming a decision of 
Bargrave Deane, J, in favour of the respondents, 
the plaintiffs below.

The action was an action in  rem , and was 
brought by the plaintiffs to recover damages for 
failure to deliver part of a cargo of sleepers 
shipped at Libau tor Boston Dock (Lincoln
shire). I t  was admitted that the cargo short 
delivered was lost by jettison, and that this 
jettison was necessary for the common safety of 
ship and cargo, which were in  grnat peril in con
sequence of stranding; and i t  was also admitted

that the stranding was caused by the negligence 
of those on board the D ra u p n e r.

The question involved was whether the goods 
were, as respondents contended, carried on 
terms by which the appellants were respon
sible for negligence, or whether they were, 
as appellants contended, carried upon terms 
which excused the appellants from liab ility 
for losses occasioned by excepted perils when 
occasioned by negligence, and consequently made 
the loss in  such case one to be made good in 
general average.

The respondents claimed as holders for value 
of the bid of lading of the cargo signed by the 
master of the D ra u p n e r  at Libau. The appellants 
by their defence (as amended) admitted the loss, 
butalleged th a t it  was a general average loss. They 
admitted also that the loss was caused by negli
gence of the master, mariners, or other servants 
of the owners, but said that the cargo was carried 
under the terms of a charter-party, dated the 
15th Feb. 1907, which excepted loss by perils and 
accidents of the seas, and stranding, even when 
occasioned by negligence of the master and 
servante of the shipowner, and further that the 
b ill of lading was intended to incorporate, and in 
fact incorporated, such terms as the plaintiffs 
knew when they became holders of it, and that if 
the cargo was carried under the b ill of lading, 
and not under the charter-party, and the b ill of 
lading did not incorporate the negligence clause, 
i t  was to the knowledge of respondents signed 
by the master without authority and was not 
binding.

Bargrave Deane, J. gave judgment for the 
respondents, the grounds of his judgment being 
that the master of the D ra u p n e r was authorised 
by Mr. Etkildsen, manager of the Northern 
Steamship Company, and agents for the owners 
of the D ra u p n e r  at Libau, to sign the b ill of 
lading in the form in  which he signed it, and 
that i t  was therefore signed with the authority 
of the appellants, and the appellants were 
bound by it. The appellants appealed. The Court 
of Appeal did not support the judgment of 
Bargrave Deane, J. on the ground on which he 
decided the case, but held that, though the bill 
of lading was signed without the authority of the 
appellants, yet i t  was not proved on the part of 
the appellants that the respondents knew or had 
such notice that the charter-party had been entered 
into, in  the form in which i t  was in fact entered 
intoi which they had themselves supplied, and 
stipulated should be used, and therefore that it 
was not proved that the respondents knew that 
the b ill of lading was signed without the authority 
of the appellants. The Court of Appeal held 
that there had been no ratification of the b ill of 
lading by receipt of freight.

B ailhache , K.C. and M . H i l l  appeared for the 
appellants.

A tk in , K.C. and L e w is  N oad  for the respon
dents.

A t the conclusion of the arguments their 
Lordships gave judgment as follows :—

The L o rd  Ch a n c e l l o r  (Loreburn). — My 
Lords : In  this case there is no question of law in 
dispute at all. The only question is one of in
ferences from the facts. The materials necessary 
to enable us to arrive at a conclusion are all on(a) Reported by C. E. Ma ld e n , Esq., Barrister-at-Law
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paper, and all the circumstances wh ich are relevant 
are, in fact, agreed on both sides, so that the point is 
simply what conclusions or inferences of fact are 
we to derive from acknowledged premises. Did 
the respondents know that the charter-party in 
this case was in a particular form and contained 
a negligence clause ? Now, they knew that i t  had 
been by themselves contracted that the charter- 
party should be in that particular fo rm ; they 
knew also, admittedly, that a charter-party had 
been made. Is not that p r im d  fa c ie  evidence 
that they knew that the charter-party was in 
that form ? When the bills of lading were 
handed to them referring to the charter-party, 
and nothing was said to intimate that i t  was not 
the charter-party for which they had contracted, 
it  seems to me a legitimate inference to say that 
they must have concluded that i t  was the charter- 
party for which they had contracted. There is a 
point in regard to Mr. Read at Boston having 
possession of the charter, but I  think that nothing 
can be based upon that fact. P r im d  fa c ie  evidence 
is evidence which raises a rebuttable presumption 
of fact; i t  stands until rebutted; i t  therefore 
cannot establish more than a probability, and 
that probability may be displaced by evidence on 
which the court can act. Jn my opinion there is 
here a p r im d  facie case or probability which has 
not been displaced by evidence, and accordingly 
must stand. This matter, which is only a short 
matter of fact, might perfectly easily have been 
settled at the tr ia l by one or two questions to a 
witness; but I  have observed that neither the 
appellants nor the respondents have evinced any 
desire that the question should be settled in  that 
simple and primitive way, but have preferred 
that we should come to a conclusion for ourselves. 
I  think that the appellants are right. In  express
ing that opinion I  wish merely to protect myself 
against this being regarded as a case in  which the 
House has differed on questions of fact from the 
courts before which the case has previously been 
presented. I  th ink that your Lordships are 
always very chary of differing, with regard to 
questions of fact, from a finding in  the courts 
below, mainly because those courts have a better 
opportunity than we can have here of observing 
the weight and importance to be attached to the 
evidence of the different witnesses. But this is 
a case in which no oral evidence is in  question at 
all. I t  is simply a case in  which we are asked 
to draw the proper inferences from admitted 
facts. I  need hardly say that I  have some mis
givings when I  find myself differing from the 
Oourt of Appeal, but I  do th ink that the fa ir and 
proper inference is that which I  have advised your 
Lordships to adopt.

Lord M a c n a g h t e n , Lord A t k in s o n , and Lord 
Sh a w  concurred.

Judgm ent appealed f r o m  reversed. Judgm ent 
entered f o r  the appellants . The respondents 
to pay to the appe llan ts  th e ir  costs in  th is  
House and  below.

Solicitors for the appellants, Thomas Cooper 
and Co.
Solicitors for the respondents, W . A . C ru m p  and

o on.

3utuctal Committee of ttje $ribg Council,

J u ly  7, 8, and  25, 1910.
(Present: The R ight Hons. Lords M a c n a g h t e n , 

A t k in s o n , Sh a w , and M e r s e y , and Sir 
H. E. T a s c h e r e a h .)

M o n t r e a l  L ig h t , H e a t , a n d  P o w er  Co m p a n y  
v. Se d g w ic k  a n d  o t h e r s , (a) 

on  a p p e a l  f r o m  t h e  s u p r e m e  c o u r t  of
C A N A D A .

M a r in e  in su ra n ce — C onstructive  to ta l loss Loss 
o f cargo — C a n a d ia n  C iv i l  Code, a r t .  2522.

A  cargo o f  goods was in su re d , the insu rance  being 
expressed to be “  a g a in s t loss by to ta l loss of 
the vessel and genera l average on ly .

The vessel was wrecked and submerged, bu t the in 
surers o f  the vessel refused to tre a t her as a 
constructive  to ta l toss, and  the vessel was ra ised  
and  re p a ire d  a t a loss. The cargo was to ta lly  
lost.

H e ld , th a t the loss covered by the p o lic y  had m ja c t  
o ccu rred ; th a t there ivas am ple evidence to 
su s ta in  the f in d in g s  o f  the ju r y  to th a t e ffect; and  
th a t the insu re rs  o f  the cargo were lia b le  on the 
p o licy .

Judgm ent o f  the cou rt below reversed.
A p p e a l  by special leave from a judgment of 
the Supreme Court of Canada in  an action 
brought upon a policy of marine insurance, to 
recover 2700 dollars for a total loss upon a cargo 
of cement on a river voyage fr  >m Montreal to 
Chambly Canton, Quebeo. The action was tried 
in the Superior Court of the Province of Quebec 
before Hutchinson, J., sitting with a special jury, 
who gave judgment in favour of the appellant on 
the unanimous verdict of the jury. This judg
ment was unanimously affirmed by tbe Court ot 
Review (Matbieu Tellier and Pagnuelo, JJ.) on 
the 22nd A pril 1908. Tbe defendants appealed 
to tbe Supreme Court of Canada (Fitzpatrick, 
C.J., Davies, Idington, Duff, and Anglin, JJ.), 
who gave judgment on the 4th May 1909 directing 
a new tria l in regard to certain points leaving 
certain answers of the ju ry  undisturbed, directing 
the appellant to pay tbe respondents’ costs in  the 
Court of Review and in the Supreme Court of 
Canada—the costs of the original tria l to abide 
the event of the new trial. Special leave to appeal 
from the judgment of the Supreme Oourt of 
Canada was granted on the 10th Aug. 1909.

The insurance in  question was in  respect of 
cement at and from Montreal to Chambly Canton, 
laden on barges and pinilats in  tow, and was 
expressed to be “  Against total loss by total loss 
of vessel and general average only.”

The cement was loaded on the barge M a r ia ,  
which proceeded in tow on the intended voyage 
from Montreal to Chambly Canton. The barge 
was also insured, but with persons other than the 
respondents.

In  the course of the voyage the barge struuK 
on a submerged snag in the Richelieu River at 
St. Ours, was holed, and thereby sank to the bed 
of the river, being submerged with the exception 
of a few feet at the bow and the house at the
stern. , ...

On the 27th May the appellant, and on the bth 
June the owner of the barge gave notice of 
abandonment to their respective underwriters

(a) Reported by C. E . M a ld e n , Esq., B a tr in le r-a t-L a w .
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Both underwriters combined to raise the barge and 
declined to accept the notices of abandonment.

The barge lay fo r three weeks on the bed of the 
river awash and the cargo of cement, from contact 
with the water, became a total loss. The cement, 
which was in barrels, was taken out of the barge 
by the underwriters’ contractor and placed upon 
the bank of the river. A  portion of i t  was 
washed away by the water the following spring, 
and the balance seems to have been taken 
away by the farmers in the vicinity of the wreck, 
who used i t  in  the place of stone for building 
foundations.

The respondents and the underwriters on the 
ship shared the expense of raising the barge and 
having her towed to Sorel at a cost of 500 dollars, 
and agreed to pay a further 50 dollars for putting 
her on the slip at Sorel. In  addition the respon
dents incurred incidental expenses amounting to 
126 dollars.

The surveyors for the shipowner and under
writers of the ship and their umpire valued the 
barge in her damaged condition in the ways or 
slip at 1200 dollars, and estimated that the cost 
of repairs would be 1046.48 dollars. She was, 
however, partially repaired by the owner at a cost 
of 650 dollars, and he subsequently sold her for 
1750 dollars.

The underwriters contended that on the terms 
of the policy, although the cement was a total 
loss, they were not liable to pay unless the barge 
was also a total or constructive total loss. The 
conflict throughout the original hearing of the 
case and the two appeals was whether in fact the 
barge was a constructive total loss w ithin the 
meaning of the policy.

A fter certain formal questions, which need not 
be set out, the following questions were sub
mitted to the ju ry and answered unanimously:—

(3) W as the barge wrecked in  the  R ichelieu R ive r, 
and d id  she s ink  to  the  bo ttom  ?— A . Yes.

(4) W ere the  said barge and the  said cargo com plete ly 
submerged any tim e  on th a t occasion and t r ip  ? A . 
P ra c tica lly  submerged, i f  n o t com pletely.

(7) W as the said barge ever p a t in  proper re pa ir to  
continue her voyage ?— A . No.

(8) W as the  said barge ra ised and repaired a t a loss, 
th a t is  to  say, was the  cost o f ra is in g  the  said barge 
and o f the  repairs w h ich  were made upon her greater 
than  the  value o f the barge a fte r the  repa irs  were 
completed ?— A . Yes.

(9) W as the ra is in g  and re pa irin g  o f the  said barge 
made fo r the  sole purpose of a tte m p tin g  to  evade pay
m ent o f the insurance upon the  cargo ?— A . Yea, in  bo  

fa r  as the  defendants pa rtic ipa ted  there in .
(10) W as the said barge an ac tua l or construc tive  

to ta l I o b s  ?— A . A  construc tive  to ta l loss.
The defendants at the tr ia l took exception to 

the charge to the ju ry  in  respect to Question 
No. 10. The learned judge directed the jury 
that there was a constructive total loss when 
“  the voyage and adventure were lost or rendered 
not worth pursuing,”  and he added that this 
voyage was not pursued. Exception was taken 
to that direction on the ground that i t  was of no 
consequence at all whether the voyage was not 
pursued, and whether the barge was not put in a 
proper condition to continue her voyage.

Art. 2522 of the Civil Code is as follows :
T o ta l loss m ay be absolute o r construc tive . I t  is 

absolute when the  th in g  insured is  w h o lly  destroyed or 
los t. I t  is constructive  when by reason o f any event

insured against the  th in g , though no t w h o lly  destroyed 
o r los t, becomes of l i t t le  o r no va lue to  the  insured, or 
the  voyage and adventure are lo s t o r rendered no t w orth  
pursuing. Before the  insured can c la im  fo r  a con
s tru c tive  to ta l loss, he m ust make an abandonment as 
declared in  the  fo llo w in g  section.

The above article was cited by the tr ia l judge 
in his summing up to which exception was taken.

The Supreme Court set aside the answer of the 
ju ry  to Question 10, upon the ground that the 
jury had been misdirected as to what constituted 
a constructive total loss, and that art. 2522 of 
the Civil Code which had been cited to the ju ry 
appeared “  to b<j intended for application only to 
the case of loss of cargo.”

The judgment of the Supreme Court in addition 
to setting aside the finding of the ju ry upon the 
tenth question, ordered a new tria l to determine
(a) the break up value of the wrecked vessel and
(b) whether the vessel was or was not a construc
tive total loss, which the ju ry  should be asked to 
find specifically, according to the test propounded 
in  M acbeth  v. M a r it im e  Insu rance  Com pany  
(98 L. T. Rep. 594; (1908) A. C. 144), and that 
upon the findings which are undisturbed supple
mented by such new findings the court should 
then be asked to enter such judgment as i t  
deemed proper.

A tk in , K.O. and G eoffrion , K.G. (of the 
Colonial Bar), for the appellants, argued that the 
view of “  constructive total loss ”  taken by the 
Supreme Court was not in  accordance with 
art. 2522 of the Civil Code, which is not intended 
to apply only to the loss of cargo, but applies 
equally to the loss of the vessel. The rule laid 
down in Macbeth v. M a r it im e  Insu rance  Com pany 
(11 Asp. Mar. Law Cas. 52; 98 L. T. Rep. 594; 
(1908) A. 0. 144) does not apply. There was 
no misdirection.

L a fle u r, K.C. and C. A . Pope (both of the 
Colonial Bar), for the respondents, contended 
that the vessel never became a total loss, and 
therefore the liab ility  under the policy never 
arose. Judgment should have been entered for 
the respondents non obstante veredicto.

The following authorities were cited in the 
course of the ai-guments :—

H a m ilto n  v. Mendes, 2 B u rr. 1198;
Pole v. Fitzgera ld , W ille s , 641 ;
Renand  v. Lam othe, 32 Sup. Cr. Rep. 357 ;
Weirdie v. Hethune, 26 L . T . Rep. 81 ; L . Rep.

4 P. C. 34 ;
P a ltr ie r  v. R itch ie , 2 M . & S 290 ;
Parsons v. Scott, 2 T aun t. 363 ;
Young v. T u rin g , 2 M . & Gr 593 ;
G ardner v. Salvador, l  Moo. &  l ty .  116 ;
Irv in g  v. M a nn ing , 6 C. B . 391; 1 11. B . Cas. 2S7 ;
Moss v. S m ith , 9 C. B . 94 ;
Rosetto v. G urney , 11 0 . B. 176;
Roux v. S alvador, 3 B ing . N . G. 266 ;
Benson v . Chapman, 6 M . &  Gr. 792 ; 2 H . L. Gas.

696 ;

and the works of Marshall and Arnould on 
Marine Insurance.

Geoffrion, K.C. was heard in reply.
A t the conclusion of the arguments their Lord- 

ships took time to consider their judgment.
J u ly  25.—Their Lordships’ judgment was 

delivered by
Lord A t k in s o n .—This is an appeal from an 

order of the Supreme Court of Canada, dated the
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4th May 1909, reversing an order of the Court of 
Review of the Province of Quebec, dated the 
22nd A p ril 1908, and directing a new tr ia l of an 
action brought by the appellants (plaintiffs) 
against the respondents (defendants) on a certain 
policy of insurance, dated the 15th May 1903, to 
recover the sum of 2700 dollars damages in 
respect of the to ta l loss of a cargo of cement 
alleged to be covered by the policy. The action 
was tried before Hutchinson, J. and a special 
ju ry , and resulted in  a verdict fo r the appellants 
fo r the above-mentioned sum, upon which judg 
ment was on the 7th Dec. 1906 duly entered. The 
facts are simple. The appellants on or before 
the 18th May 1903 shipped on board a certain 
barge, of the class specified in  the policy, named 
M a r ia ,  belonging to one Page, 1500 barrels of 
cement to be carried to a place called Chambly 
Canton, situated on the R iver Richelieu, one of 
the tributaries of the St. Lawrence. The barge, 
which was about 90ft. in  length, was to be towed 
on this tr ip  or voyage. On the following day 
while en rou te  she struck against a snag in  th is 
river, knocking a hole in  her bow of about 3ft. by 
2ft. in  size. She settled down on the shelving 
bank of the river, and about 70ft. o f her deck 
were completely submerged. H er bow was held 
up, presumably by the snag, which had pierced 
her hull, or by the upper part of the bank of the 
r iv e r ; her stern was sunk in  the deeper part of 
the stream, and a ll bu t a very small portion of 
the cement was by the wetting turned, as i t  were, 
in to stone, and completely destroyed as cement. 
I t  was scarcely contended, and could not be con
tended successfully, tha t the cargo had not been 
to ta lly  lost. I t  was abandoned. Ho fa u lt was 
found w ith  the amount of the damages awarded, 
i f  the defendants were liable fo r damages at all. 
The policy of insurance was very peculiar in  form. 
I t  purported to  insure against the to ta l loss of 
the cement “ by to ta l loss of the vessel.’1 The 
defendants based the ir defence substantially on 
these six words “  by tota l loss of the vessel,”  and 
contended tha t they were not liable because, 
though the cargo of cement, the th ing insured, 
was to ta lly  lost and abandoned, the barge 
which carried i t  was not to ta lly  lost. The 
result was tha t the case was tried very much 
as i f  the action had been brought by Page, 
the owner of the barge, against a company which 
had insured his barge, fo r to ta l loss of the th ing 
insured, the barge. The construction of art. 2522 
of the C iv il Code of Lower Canada ; its  history 
and genesis; the question whether its framers 
intended i t  to be an embodiment of the principles 
of the English law on the subject of constructive 
tota l loss or of the principles of the French law 
°n  tha t subject were each much discussed. B u t 
art. 2522 only purports to define what is a 
constructive to ta l loss of “ the th ing insured.”  
1 The th ing insured ”  in  th is  case was the 

cement. O f th is the loss was absolute, not 
constructive at all. Whether the barge, as she lay 
submerged, was so valuable or was so s lightly  
damaged tha t a prudent owner would, w ith  a 
reasonable regard to his own interest, most 
probably cause her to be raised and repaired; or 
wag of such small value or so seriously damaged 
tha t he would most probably th ink  tha t she was 
not worth being raised and repaired, but would 
abandon her—vita l issues—if  the action was one 
fo r the loss of the barge, were matters which in

no way affected the loss which the p la intiffs, in  
fact, sustained. And i t  is d ifiicu lt to suppose 
tha t the parties to this policy of assurance ever 
entered in to  i t  w ith the intention that these 
considerations, not in  any way affecting the loss 
the p la in tiffs sustained, should be made of the 
very essence of the contract, and decisive on the 
question of the ir r ig h t to  recover. Cement being 
easily damaged by water, i t  is obvious tha t the 
defendants would natura lly desire to protect 
themselves from lia b ility  fo r a partia l or tota l 
loss of the cargo, caused by a slight in ju ry  to the 
barge, or by some casual incident of the voyage ; 
but where a to ta l loss of the cargo is brought 
about by such a wreckage of the barge as resulted 
in  her sinking to the bottom of the river, 
becoming entirely flooded, and almost entirely 
submerged, the peril which the parties to the 
contract meant to guard against must, the ir 
Lordships th ink, be held to have supervened, and 
the to ta l loss of the barge, which they contem
plated be held to have resulted. This would 
appear to be the view taken by the Court of 
Review upon th is point. In  the ir Lordships 
opinion i t  is the true view. Having regard to 
th is view, then, unless the ju ry  were misdirected 
to the defendants’ prejudice, the ir answers to 
Questions 3, 4, 5, 11, and 12 in  substance dispose 
of the case. The questions and answers were as 
follows :—

3. W as the  said barge M aria  in  the  course o f her 
voyage to  Cham bly Canton wrecked in  the  R iche lieu 
R ive r and d id  she s ink  to  the bo ttom  P— Yes.

4. W ere the said barge and the said cargo com pletely 
submerged any tim e  on th a t occasion and tr ip ? —  
P ra c tic a lly  submerged, i f  no t com pletely.

5. W ere the  said barge and the said cargo abandoned 
b y  the  owners as a to ta l loss P— Yes.

11. W as the  said cargo an actua l or constructive 
to ta l loss r— A c tu a l to ta l loss.

12. Could a po rtion  o f the said cement have been 
salved a t sm all cost and delivered sound a t C ham bly 
Canton P— No.

Taken together, these findings amount to a 
finding tha t the loss covered by the policy had 
in  fact occurred, though they have not found in 
so many words that the barge was a to ta l loss, 
and i t  is not contended tha t there was not ample 
evidence in  the case to sustain each of these 
findings. Indeed, i f  the ju ry  had answered those 
questions otherwise than they did, so prepon
derating was the evidence, tha t the ir findings, 
i f  challenged, could scarcely be allowed to stand. 
No substantial wrong or miscarriage of 
justice therefore has been brought about by the 
alleged misdirection, since, i f  the judge mis
directed at all, he misdirected in reference to 
Questions 7 and 10, which, in  the ir Lordships’ 
view, are irrelevant questions. The fact found by 
Question 10 would be evidence, no doubt, on the 
question of what a prudent owner would do with 
the wreck, and had the issue fo r decision been 
whether or not the barge was a constructive tota l 
loss w ith in the meaning of art. 2522, i t  could not 
be contended tha t th is question was rig h tly  
framed, but the ir Lordships are of opinion, for 
reasons already given, tha t th is la tte r was not 
properly a matter fo r decision at all. I t  lay 
outside the proper issue—namely, whether the 
loss of the th ing insured, the cement, had, in  fact, 
occurred or been occasioned w ithin the meaning 
of the policy. A t the same time the ir Lordships
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th ink  i t  r ig h t to say tha t the tr ia l judge’s 
remark in  reference to Question 10, tha t the voyage 
was not pursued, was not in  any sense an instruc
tion to the ju ry , but was, as he himself said, ?. 
mere statement by him of an undisputed fact in 
the case. For these reasons the ir Lordships are 
of opinion th a t there was no miscarriage of 
justice at the t r ia l ; tha t the interests of the 
defendants were not un fa irly  prejudiced; tha t 
the substantial issue of fact upon which the 
lia b ility  of the defendants turned in  law was in 
substance tr ie d ; tha t the findings of the ju ry  upon 
the several issues which together constitute th is 
substantial issue were amply sustained by the 
evidence; tha t consequently there should not be 
a new tr ia l of th is action; and tha t the decision 
appealed from granting i t  should therefore be 
reversed and the decision of the Court of Review 
on these points restored. Their Lordships are 
fu rthe r of opinion tha t judgm ent could not on 
the evidence in the case and findings of the ju ry  
be entered fo r the defendants non obstante vere
d ic to . I t  is unnecessary to consider whether i t  is 
open to the defendants to apply fo r th is la tter 
re lie f the decision appealed from having been in 
the ir favour. Their Lordships therefore th ink  
the appeal should be allowed, and w ill humbly 
advise H is Majesty accordingly. The respon
dents must pay the costs of the hearing here and 
in  the Supreme Court.

Solicitors fo r the appellant, Law rence, Jones, 
and Co.

Solicitors fo r the respondents, R o tte re ll and 
Roche.

S ttjjtente  C o u rt of
COURT OF APPEAL.

J u ly  12, 13, and  14, 1910.
(Before V a u g h a n  W il l ia m s  and B u c k l e y  

L  JJ. and Sir S. E v a n s , President, s itting  w ith 
Nautical Assessors.)

T h e  G r o v e h u r s t . (a)

C o llis ion  •— Crossing ru le  — Steamship —  Steam 
traw le r traw lin g  — Obligation to show tr ip le x  
lig h t— D u ty  of steamship to give w ay— C ollis ion  
Regulations 1907—A rts . 9 (d ) (1), 19, 21, and  
27.

A r t .  19 does not a p p ly  to a steam traw ler w ith  
her tra w l down and exh ib iting  the ligh ts mentioned 
i n  a rt. 9 (d ) (1) and i t  is  the du ty  of steamships 
approaching her to keep out of her way.

The Craigellachie (100 L . T . Rep. 415; 11 Asp.
M a r. L a w  Cas. 213; (1909) P. 1) dissented from. 

The Tweedsdale (61 L . T . Rep. 371; 6 A sp . M a r.  
La w  Cas. 430 (1889); 14 P . D iv . 164) approved.

A p p e a l  from  a decision of Bargrave Deane, J. 
by which he held the steamship G rovehurst alone 
to blame fo r a collision which occurred between 
th a t vessel and the steam traw ler E urope  on the 
early morning of the 7th JaD. 1910 in the N orth  
Sea, about th ir ty  miles to the northward and
eastward of Flamborough Head._______________

(a) Reported by L  F. C. Da r b y , Esq.. B»rris(er-»t-L»w,

The appellants, who were the defendants and 
counter-claimants in  the court below, were the 
owners of the steamship G ro ve h u rs t; the respon
dents, who were the p la in tiffs  in  the court below, 
were the owners of the steam traw ler E urope  and 
her master and erew suing fo r the ir lost effects.

The ease made by the p la in tiffs, the owners of 
the steam traw ler E urope, in  the court below was 
tha t shortly before 3.50 a.m. on the 7th Jan. 1910 
the Europe, a steam traw ler of 151 tons gross and 
66 tons net register, manned by a crew _ of 
nine hands a ll told, was fishing about th ir ty  miles
N .E. by N . of the Spurn L ig h t Vessel. The wind 
was S.W., a lig h t breeze ; the weather fine and 
clear, and the tide slack flood. The E urope  was 
traw ling  w ith  her head about N . by W ., making 
about two to two and a ha lf knots through the 
water; her tr ip lex  lig h t and under i t  a white 
lig h t in  a lantern and her stern lig h t were 
being duly exhibited and were burning brightly, 
and a good look-out was being kept on hoard 
of her. In  these circumstances those on 
board the E urope  saw about four to five miles off 
and about five to six points on the starboard how 
the ma-thead lig h t of a vessel, which proved to 
he the G rovehurst. Shortly afterwards the red 
lig h t of the G rovehurst came in to  view, and later 
the green lig h t opened and shut, leaving only the 
red and masthead lights showing. The Grove
h u rs t continued to approach, and as she did so the 
E urope  sounded one long warning blast, and, as 
the G rovehurst took no notice, the engines of the 
E urope  were stopped, and the E urope  then blew 
another long blast. The Gvovehuvst then opened 
her green lig h t again, and, w ith  all three lights 
showing, she came on at great speed, and w ith 
her stem struck the E urope  on the starboard side 
amidships such a severe blow tha t she sank 
almost immediately w ith a ll her fish and her 
crew’s effects, and two of her crew were 
drowned.

The case made in the court below by the defen
dants and counter-claimants was tha t shortly 
before 3.30 a.m. on the 7th Jan. 1910 the Grove
h u rs t, an iron screw steamship of the port of 
Landscrona, in  Sweden, of 1382 tons gross and 
806 tons net register, manned by a crew of eigh
teen hands a ll told, was in  the N orth Sea, off 
Flamborough Head, in  the course of a voyage 
from  R iga to H u ll laden w ith  a cargo of p it 
props. The Gvovehuvst was steering a course ot 
S.W. by W. £ W . magnetic, and was making 
about eight to eight and ha lf knots w ith  her 
engines working fu l l  speed. The weather was 
fine and clear, and the wind was S.W., a moderate 
breeze. The G rovehurst was carrying the regula
tion masthead, side, and stern lights, which were 
being duly exhibited and were burning brightly, 
and a good look out was being kept on board ot 
her. In  these circumstances those on board the 
G rovehurst sighted the lights of several trawlers 
to the southward and westward, and in  particular 
the two white lights of a trawler, which afterwards 
proved to be the Europe, bearing about a point on 
the starboard bow. Shortly afterwards one ot 
the white lights of the E urope  was shut out ana 
her red lig h t came into view. The helm of the 
G rovehurst was thereupon ported, and when the 
E urope  had been brought clear on the port bow 
of the G rovehurst the helm was steadied. The 
vessels were then in  a position to pass a ll clear ot 
one another, when suddenly the Europe, acting



MARITIME LAW OASES. 4 4 1

Ct. of  A pp .] T h e  G r o v e h u r s t . [Ct . of  A p p .

apparently under a starboard helm, closed in  her 
red lig h t and opened her second white ligh t, and 
immediately afterwards closed in  the white lig h t 
again and opened her green ligh t. The helm of 
the G rovehurst was immediately pu t hard-a-star- 
board and her engines fu ll speed astern. The 
E urope  then sounded a signal, the nature of 
which was not distinguishable, and the firs t blast 
of what was intended to be three blasts was 
sounded on the whistle of the G rovehurst, but, 
before the signal could be completed, the E urope  
w ith  her starboard side struck the stem of the 
G rovehurst, doing her damage.

The case was heard in the A dm ira lty  Court on 
the 17th and 18th March, and on the 21st March 
1910 Bargrave Deane, J. delivered the following 
judgment, finding the G rovehu rs t alone to 
blam e:—

B a r g r a v e  D e a n e , J .—This is an action fo r 
damages sustained in  a collision which took 
place between the steam traw ler E urope  and the 
steamshiD G rovehurst. The collision took place 
about 3.30 a m. on the 7th Jan. of th is year. The 
place of the collision was about th ir ty  miles to 
the northward and eastward of Flamborough 
Head, on a fishing bank called the Flamborough 
bank, which is said to be a piece of ground some 
sixteen miles long by two to three miles in  width, 
and is frequented by vessels from Grimsby fo r 
traw ling. On either side of i t  there is said to be 
rough ground, so tha t the place is d istinctly 
defined. The traw ler came out from  Grimsby 
to fish, and was fishing there fo r some days 
before the day of the collision. The G rovehurst 
was coming from  Riga, bound fo r the Humber, 
and both vessels were exhib iting the ir proper 
lights at the time. The G rovehurst had her 
masthead, two side lights, and a stern l ig h t ; and 
the trawler, which had her traw l down at the 
time, was exhibiting the trip lex ligh t, and under 
i t  a globe lig h t showing a white lig h t all round 
and the stern ligh t. She was in  company w ith 
another traw ler from  Grimsby called the M a r l
borough, and the two vessels were working what 
is called the upper end or southern end of this 
bank. The collision took place by the G rovehurst 
strik ing the starboard side of the trawler, a l it t le  
forward of the funnel, cutting in to her so deeply 
as to sink her w ith in  a very short time, and, 
unfortunately, two lives were lost, the mate and 
the engineer of the E urope  being ̂ drowned. 
Each vessel blames the other, and i t  is material 
to see how the facts apparently shape them
selves. The trawler, manned by nine hands, 
and about 100ft. long, fished up and down the 
bank—that is to say, from  north to south, and 
from south to north—working i t  by an hour and 
a ha lf’s traw ling  a t a time, I  th ink  i t  is said. 
She was coming up—tha t is, according to their 
parlance—from  the north to the south, and when 
she got up to the south she hauled her trawl. 
She had her traw l down, w ith a warp on her star
board side and another warp aft, and the evidence 
is that when a traw ler is so situated, w ith  a 
warp on her starboard side, she cannot tu rn  
to port under a starboard helm. When she has 
the port warp out she cannot tu rn  to starboard. 
I t  is an im portant fact in  th is case tha t 
the G rovehurst says tha t the trawler turned 
under a starboard helm, whereas the trawler 
says she was incapable of doing so owing 
to the starboard warp being out, and that, 

V o l X I . ,  N . S,

as a matter of fact, she turned from port 
to  starboard. She is corroborated as to this 
particular difficu lty in  tu rn ing  w ith her traw l 
out by the M arlb o rou g h , a sim ilar ship, which 
was traw ling on the same ground at the same 
time. The E urope  says she was traw ling up ; she 
hauled her traw l and le t i t  out again, and, having 
le t i t  out, she proceeded to tu rn  under her port 
helm from  port to  starboard, and, having got 
stra ight down again, she was proceeding on 
showing her starboard side to any vessel approach
ing from  the eastward, and tha t i t  was when in 
tha t position tha t she firs t saw the lig h t of the 
G rovehurst somewhere on her starboard bow. She 
says tha t from tha t time she never altered her 
course; she kept on the course of north  by west, 
and about a minute or so before the collision, 
seeing this vessel approaching, she gave her along 
blast to warn her, to call her attention to her, and 
tha t immediately before the collision, when the 
G rovehurst was approaching in  such a position 
tha t there was was no chance of avoiding the 
collision, she (the Europe) blew another long blast 
and stopped her engines; that the effect of stopping 
her engines w ith  th is traw l out was to stop her 
immediately in  the water, and tha t she was struck 
as described. According to her, she omitted 
nothing which she could have done to avoid the 
collision ; there was nothing else which could have 
been done; the whole fault, she says, was the want, 
of a proper look-out on board the G rovehu rs t; 
tha t she came stra ight on and struck her instead 
of passing under her stern. The story of the 
G rovehurst is that, coming from R iga across the 
N orth  Sea, she saw a lit t le  on her port bow, firs t 
of all, two white lig h ts ; then, watching those 
white lights, she saw them develop in to a white 
and red ligh t, and, s till watching them, she says 
the vessel she was watching must have come 
round under a starboard helm and turned the 
white and red lights in to two white lights, and 
then the two lights in to  white and green lights, 
and tha t tha t was done practically under her 
bows at a time when i t  was very difficult, i f  not 
impossible, to  avoid a collision, and tha t she at 
once bard-a-starboarded her helm and put^ her 
engines astern, but i t  was too late to avoid a 
collision, and the collision happened, and the 
whole blame is attributed by her to the vessel 
which she struck fo r having gone round under her 
starboard helm under her bows. The story, of 
course, told by the G rovehurst, i f  i t  were an abso
lu te ly correct one, would relieve her, because a 
vessel has no r ig h t to go about under the bows of 
another vessel w ithout giving some warning blast 
and w ithout denoting what she is doing. I t  is said 
tha t the Europe, being a trawler, was not under 
the same ru les; but I  am of opinion that i f  
this traw ler did go about, as described by the 
G rovehurst, she ought to have denoted tha t by 
giving a signal. I  am not dealing with the 
difficult question which I  shall have to deal 
w ith  later, as to whether these vessels have 
or have not to get out of the way of a steam 
vessel.

There is a th ird  story, and the th ird  story 
is the story of the M arlb o rou g h . The M a r l
borough, as I  have said, was fishing on this 
ground, and she is firs t brought in to the 
story when she is to  the northward of the 
E urope, and going about and coming up to 
traw l to the southward. She had her port

3 L
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gear down. She went about under a starboard 
helm, bringing her head to port, and then pro
ceeded, according to her own evidence and tha t 
of the Europe, to fish up the bank to the south
ward, in  which case she would, of course, be 
showing white and red to the G rovehurst as she 
approached. According to the G rovehurst, there 
was a vessel away to the northward of the vessel 
she collided with, and the G rovehurst says she was 
a mile to the northward of the vessel she collided 
w ith, and tha t she was showing at firs t two white 
lights, and afterwards, I  th ink  she said, a white 
and re d ; but she. according to the Grovehurst, 
had nothing whatever to do w ith th is collision— 
in, fact, she was a mile away at the time. 
Now, is tha t true ? I t  is sworn by those
on board the Europe, and also by those on 
board the M arlbo rough , tha t i t  is not true. 
I t  is said by these two vessels tha t the M a r l
borough was coming up from the northward at 
the time when the G rovehurst’s white lig h t was 
firs t sighted, and tha t by the tim e when the col
lision occurred the two trawlers were abeam of 
each other, the two vessels being port to port, 
the M arlb o rou g h  having come up on the port bow 
of the Europe, and passing at the time port to 
port. Those on the M arlb o rou g h  say tha t they 
stopped their engines about tha t time, because 
they intended, having got near to the southern 
end of the bank, to go about, and tha t they 
waited fo r the E urope  to go ahead, and get out 
of the ir way, w ith  her traw l, before they could 
likewise follow  suit by going round and traw ling 
to the northward. I f  tha t is a true story, of 
course I  cannot accept the story of the Grove
h u rs t. Now, who is i t  on the G rovehurst who 
gives evidence ? There are really only three 
persons who give evidence. There was a boy of 
fifteen at the helm, and i t  is naturally a matter 
of comment tha t we should have practically a 
child at the helm of this steamer, of some 1382 
tons gross ; but, on the other hand, i t  is well 
known tha t these Scandinavian steamers do have 
quite young hands, and, i f  the boy was a com
petent helmsman, i t  does not seem tha t there is 
any reason why he should not be there. We 
have also seen the look-out, and he is also a boy, 
I  th ink, of some seventeen years of age. B u t 
there i t  is. I t  seems rather young fo r a boy of 
tha t age to be in such a responsible position on 
board this ship. But, again, a boy has keen eye
sight and perhaps keen intelligence, and pro
bably, being young, he may be much more 
energetic and alive to what is going on than an 
older man m ight be. I  do not th ink  tha t the 
fact tha t there were these two lads in  responsible 
positions affects the collision. B u t one th ing  
did happen which affected the collision, and that 
is, tha t the boy on the look out, having reported 
firs t two white lights, did report the white and 
red, and, after that, never reported a white and 
green. According to the G rovehurst, they never 
saw anything, u n til the moment of collision, of 
the white and green, and certainly the look out 
never reported a white and green. There was on 
the bridge the chief officer, and the chief officer said 
tha t the two white lights were reported, the white 
and red were reported, but no white and green, 
and his attention seems to have been directed a ll 
the time to the vessel which had the two white 
lights, and then white and red. Now, was that 
the M arlb o rou g h  ? He says tha t he ported the

helm fo r the white and red, intending to go under 
the stern of the vessel showing the white and red, 
but suddenly, when the white and red, according 
to them, tu rn  to white and green, which denoted 
tha t instead of being a vessel going from north to 
south, she was going from south to north, they 
hard-a-starboarded, but i t  was too late. Their 
story is tha t at the moment of collision the vessel 
which had been carrying the two white lights and 
the white and red lights was the E urope. My 
belief is tha t i t  was not the Europe, but tha t i t  
was the M arlbo rough , and the reason is this, and 
i t  seems to me i t  is a reason which is unanswer
able. The M arlb o rou g h  did go about under a 
starboard helm ; she would then be showing the 
globe all-round lig h t and the stern lig h t to the 
G rovehurst, and, as she got fu rthe r round, she 
would show a white and red. The other vessel, 
the Europe, would have to go round under a port 
helm, and she would never show at any material 
time a white lig h t and a red, or two white lights, 
to the G rovehurst. Undoubtedly she was showing 
a white and green at the moment of the co llis ion; 
but i f  i t  is true, as I  believe i t  is true, tha t at the 
time in  question these two vessels, the M a r l 
borough and the Europe, were meeting and 
arriv ing at a point when possibly the red lig h t of 
the M arlb o rou g h  m ight be shut in , and tha t the 
other vessel, the Europe, had never been observed 
u n til she came up to a point where she would be 
crossing the M arlb o rou g h , why then tha t would 
account fo r the whole matter, and i t  may very well 
be, and I  believe i t  to be, tha t the E urope  was 
never observed from the G rovehurst u n til just 
before the collision, and that a ll the attention was 
fixed on the M arlb o rou g h , and tha t they were 
under the impression that that was the only 
vessel in  the immediate vicin ity. I  have said i t  is 
a question of fact. I  have got to say which side I  
believe. I  do not believe the story to ld by the 
G rovehurst tha t at the time of the collision the 
M a rlb o ro u g h  was a mile away, and there is a very 
good reason why I  do not. Immediately the 
E urope  was struck the men at once got into 
her boat, which was aft. She sank, and 
the boat floated, and the men on tha t boat 
got on board the M arlb o rou g h  a t once. I f  the 
M arlb o rou g h  was a mile away at the time 
of the collision w ith her traw l down, i t  is 
impossible tha t they could have been close at 
hand, so as to take these men on board at that 
time. Again, they went to the M arlb o rou g h  
and did not go to the G rovehurst. They got 
up to the M arlb o rou g h  before they could get to 
the G rovehurst, although she was close at hand 
after the collision.

The result o f it, in  my opinion, is tha t the cause 
of this collision was a defective look out on the 
part of the G rovehurst—that they did not observe 
the vessel w ith which they collided u n til the last 
moment—and the story of her going about in  the 
way described, being an impossibility, s til l more 
adds to the strength of my conviction that they 
never saw the E urope  un til jus t before the collision 
and when i t  was too late to avoid her. For these 
reasons I  am of opinion tha t the G rovehurst is 
alone to blame. I  want to say a word upon 
trawlers getting out of the way of other vessels. 
In  my opinion, the whole object of the law 
as to the necessity of carrying the trip lex ligh t 
when the traw l is down is to show vessels 
approaching, not tha t the trawler w ill act under
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the ordinary sea rules, but that she at the time 
is incapable of following the sea rules, and that 
the vessel which is approaching must get out of 
the way. There is a case in  which i t  was held 
that a sailing vessel should do so, and there is a 
rule which says tha t sailing vessels shall do so, 
but there is no rule which says tha t a steamer 
must get out of a traw ler’s way. B u t i f  a sailing 
vessel should do so, a  f o r t io r i  a steamer should, 
because she has more power to get out of the way 
of a traw ler which is denoting by her lights that 
she has her traw l down. I  say tha t by the way. 
I  do not believe i t  affected this collision, except 
tha t i t  m ight be said, and has been said, that the 
E urope  had the other vessel on her starboard side, 
and therefore i t  was her duty to get out of the 
way. B u t I  do not th ink  that rule was meant to 
apply to this case, where, as has been proved, she 
had her traw l down at the time of the collision.

On the 27th May the solicitors fo r the Grove- 
h u rs t gave notice of appeal asking tha t the 
E urope  should also be held to blame.

The following Collision Regulations were 
referred to during the course of the arguments :—

A r t .  3. A  steam vessel when tow ing  another vessel 
shall, in  ad d itio n  to  her side lig h ts , ca rry  tw o  b r ig h t 
w h ite  lig h ts  in  a ve r tic a l lin e  one over the  other, no t 
less than  6 ft. apart, and when tow ing  more than  one 
vessel sha ll carry  an ad d itiona l b r ig h t w h ite  l ig h t  6 ft. 
above or below such lig h ts , i f  the  leng th  of the  tow , 
measuring from  the stern of the tow ing  vessel to  the 
stern of the las t vessel towed, exceeds 600ft. Each of 
these lig h ts  sha ll be o f the same construction and 
character, and sha ll be carried in  the same position as 
the w h ite  l ig h t  mentioned in  a rt. 2 (a), except the 
add itiona l lig h t, w hich may be carried a t a he igh t o f 

less than  14ft. above the  h u ll.
A r t .  4 (a) A  vesBel w hich from  any accident is  no t 

under command sha ll carry  a t the same he igh t as the 
w h ite  l ig h t  mentioned in  a rt. 2 (a), where they can best 
be seen, and, i f  a steam vessel, in  lie u  o f th a t lig h t,  tw o  
red lig h ts , in  a ve rtica l line  one over the other, no t less 
than  6 ft. apart, and o f such a character as to  be v is ib le  
a ll round the horizon a t a distance o f a t least tw o  m iles ; 
and sha ll by  day carry  in  a v e rtica l line one over the other, 
no t less tha n  6 ft. apart, where they can best be seen, 
tw o b lack ba lls or shapes, each 2 ft. in  diam eter. . . .
(c) The vessels re ferred to  in  th is  a rtio le , when no t 
m aking way th rough  the water, sha ll no t carry  the side 
lig h ts , b u t when m aking way sha ll carry  them , (d) The 
lig h ts  and shapes required to  be shown by th is  a rtio le  
are to  be taken by o ther vessels as signals th a t the 
vessel showing them  is  no t under command and cannot 
therefore get ou t o f the way.

A r t .  9. F ish ing  vessels and fish ing boats, when under 
way and when no t required by th is  a rtic le  to  carry  or 
show the lig h ts  here ina fter specified, sha ll carry  o r show 
the lig h ts  prescribed fo r vessels o f th e ir tonnage under 
way. . . . ( d )  Vessels, when engaged in  tra w lin g , 
by w h ich  is meant the dragging of an apparatus along 
the bottom  o f the sea.— 1. I f  steam vessels, sha ll carry  
in  the same position as the w h ite  l ig h t  mentioned in  
a rt. 2 (a) a trico loured  lan te rn  so constructed and fixed 
as to  show a w h ite  l ig h t  from  r ig h t ahead to  tw o points 
on each bow, and a green l ig h t  and a red lig h t  over an 
arc of the horizon from  tw o  po in ts on each bow to  tw o  
Points abaft the beam on the starboard and p o rt sides 
respectively ; and no t less than  6 ft. nor more than 12ft. 
below the trico lou red  lan te rn  a w h ite  l ig h t  in  a 
lantern, so constructed as to  show a clear un ifo rm  
and unbroken lig h t  a ll round the horizon. 2. I f  sa iling 
vessels, sha ll carry  a w h ite  l ig h t  in  a lan te rn , so con
structed as to  show a clear un ifo rm  and unbroken lig h t  
a ll round the  horizon, and sha ll also, on the  approach

of or to  other vessels, show where i t  oan best be seen a 
w h ite  flare-up lig h t  or to rch  in  suffic ient tim e  to  prevent 
collis ion. A l l  lig h ts  mentioned in  subdiv is ion (d ), 1 
and 2, sha ll be v is ib le  a t a distance of a t least tw o  m iles.

A r t .  17. W hen tw o  sa iling vessels are approaching 
one another, so as to  invo lve  r is k  o f co llis ion, one o f 
them sha ll keep ou t o f the way o f the  other, as fo llow s—• 
viz. : (a) A  vessel w hich is runn ing  free sha ll keep ou t of 
the  way o f a vessel w hich is close hauled, (h) A  vessel 
w hich is  close hauled on the  p o rt taok, sha ll keep ou t o f 
the way o f a vessel w hich is close hauled on the starboard 
tack , (c) W hen bo th  are runn ing  free, w ith  the w ind on 
d iffe ren t sides, the vessel w hich has the w ind on the 
p o rt side sha ll keep ou t o f the  way of the other, (d) 
W hen bo th  are runn ing  free, w ith  the w ind  on d iffe ren t 
sides, the vessel w h ich  is  to  w indw ard  sha ll keep ou t of 
the w ay o f the vessel w hich is  to  leeward. (e) A  vessel 
w h ich  has the  w ind  a f t  sha ll keep ou t o f the way of the 
o ther vessel.

A r t .  19. W hen tw o  steam vessels are crossing, so as to  
invo lve r is k  o f co llis ion, the  vessel w hich has the o ther 
on her own starboard side sha ll keep ou t o f the w ay o f 
the other.

A r t .  20. W hen a steam vessel and a sa iling  vessel are 
proceeding in  such d irections a3 to  invo lve  r is k  o f c o lli
sion, the steam vessel sha ll keep ou t o f the  way o f the 
sa iling  vessel.

A r t .  21. W here by  any of these ru les one o f tw o 
vessels is to  keep on t o f the  way, the other sha ll keep 
her course and sp6ed.

Note.— W hen, in  consequence o f th ic k  w eather or 
other causes, such vessel finds herself so close th a t 
co llis ion  cannot be avoided by the action o f the g iv in g 
way vessel alone, she also Bhall take such action  as w il l  
best aid to  ave rt collis ion.

A r t .  22. E very  vessel w h ich  is d irected by these rules 
to keep ou t o f the way o f another vessel sha ll, i f  the 
circumstances of the case adm it, avo id orossing ahead of 
the  other.

A r t .  23. E ve ry  steam vessel w hich is direoted by 
these ru les to  keep ou t o f the  w ay o f another vessel 
shall, on approaching her, i f  necessary, slacken her speed 
or stop o r reverse.

A r t .  26. Sailing vessels under w ay sha ll keep ou t 
of the  way of sa iling  vessels o r boats fish ing w ith  
nets, o r lines, or tra w ls . T h is  ru le  sha ll no t g ive to  
any vessel o r boat engaged in  fish ing  the  r ig h t of 
obstruc ting  a fa irw a y  used by o ther than  fish ing vessels 
or boats.

A r t .  27. In  obeying and constru ing these rules, 
due regard sha ll be had to  a ll dangers o f naviga
tion  and collis ion, and to  any special circumstances 
w hich m ay render a departure from  the  above rules 
neoessary in  order to  avoid im m ediate danger.

A r t .  28. The words “  short b last ”  used in  th is  a rtio le  
shall mean a b las t o f about one second’s duration . W hen 
vessels are in  s igh t of one another, a steam vessel 
under way, in  ta k in g  any course authorised or required 
by  these ru les, sha ll ind ioate th a t course by the fo llo w 
ing  signals on her w h is tle  or siren— v iz . : One short 
b last to  mean, “  I  am d ire c ting  m y course to  starboard.”  
Tw o shore b lasts to  mean, “  I  am d ire c ting  my course to  
p o rt.”  Three short b lasts to  mean, “  M y  engines are 
going fu l l  speed astern.”

A r t .  29. N o th in g  in  these ru les sha ll exonerate any 
vessel, o r the owner, or master, or crew thereof, from  the 
consequences o f any neglect to  ca rry  lig h ts  o r signals, 
or of any neglect to  keep a proper look-out, or o f the 
neglect o f any precaution w hich may be required by  the 
o rd inary  praotice o f seamen, o r by  the special oiroum- 
stances o f the case.

L a in g , K.C. and D aw son M il le r  fo r the appel
lants, the owners of the G rovehurst.—The owners 
of the G rovehurst adm it they are partly to 
blame fo r the collision, but their contention is
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tha t the Respondents, the owners of the Europe, 
are also to blame. The appellants are not 
attempting to disturb the findings of fact, 
bu t contend tha t on those findings the E urope  
should be held to blame. On the facts found the 
E urope  was heading to the northward, traw ling 
w ith  her traw l out on the starboard quarter, 
making about two and a ha lf knots an hour; the 
G rovehurst was on a course of S.W. by W. f  W .; 
the vessels were therefore on crossing courses, 
and the appellants contend tha t i t  was the duty 
of the E urope  to keep out of the way of the 
Grovehurst. [B u c k l e y , L. J.— Does art. 19 apply 
to a traw ler w ith her traw l down ?] I t  is a ques
tion  of fact in  each case; i t  depends on whether 
she is so incumbered tha t she cannot get out 
of the way. There is a special rule as to 
sailing vessels getting out of the way of sail
ing vessels fishing, but there is no such rule 
w ith  regard to a steamship getting out of the way 
of steam fishing vessels, so the E urope  ought to 
have got out of the way under art. 21, or she 
should have stopped earlier than she did or not 
at all. To stop as she did was the worst thing, 
she could have done ; she is only 100ft. long 
and as she was struck amidships there would have 
been no collision i f  she had moved on another 
50ft. or stopped a lit t le  sooner in  accordance 
w ith  art. 27. The lights which are to be carried 
by trawlers are dealt w ith in  art. 9 ; i f  a trawler 
is trawling, she is obliged to carry a trip lex  lig h t 
(art. 9 (d ). That article came into force in  May 
1906 ; under the former rules the trip lex lig h t was 
optional. The carrying of the trip lex lig h t was 
optional when The Tweedsdale (61 L . T. Rep. 371;
6 Asp. Mar. Law Cas. 430 (1889); 14 P. D iv. 164) was 
decided. The ra t io  decidend i of tha t case was that 
there were special circumstances which justified a 
departure from the rules, the special circum
stances being tha t the traw ler had not way 
enough to keep herself under command or get 
out of tbe way of other vessels. A fte r tha t case 
was decided each case has depended on its  own 
facts. A rt. 26 of the Collision Regulations 1897 
made i t  obligatory on sailing vessels to keep out 
of the way of sailing vessels fishing, but i t  le ft 
the rights and obligations of steamers and steam 
fishing vessels untouched. Tugs, which are ju s t 
as much incumbered and carry special lights 
(art. 3), have to obey art. 21—the crossing rule— 
and have to keep clear of sailing ships (art. 20). 
Sailing ships have a complete code fo r them
selves in  art. 17, and the only occasions on which 
they have to get out of the way of other vessels 
are dealt w ith in  arts. 26 and 4. [B u c k l e y , L .J .
.— A rt. 4 (d) says tha t the lights therein
mentioned mean tha t the vessel cannot get 
out of the way. Is there any rule which 
says tha t any lights mean a vessel need not 
get out of the way P ] There is no such rule which 
says so in  terms, but under art. 27 a vessel may 
be excused fo r not getting out of the way when 
she ought to do so under the rules i f  by doing so 
she may avoid a collision. That article means, 
tha t a vessel is not to stick b lindly to a rule but 
the rule never comes into operation i f  the position 
of danger is brought about by tbe vessel which 
seeks to benefit by i t ; i t  can only be of assist
ance when the other vessel breaks the rule. 
[B u c k l e y , L.J.—The rule seems to say that 
necessity is the mother of freedom.] There is 
nothing in  the rules which says that an incum

bered steam vessel is not to get'out of the way ; a 
steam tug has to do so :

The W a rr io r, 27 L . T . Rep. 101 ; 1 Asp. M a r. Law  
Cas. 400 ; 3 A . & E .  553.

The amount of way which a traw ler must have 
to entail on her the duty of getting out of the way 
is la id down in  The D une lrn  (51 L . T. Rep. 214;
5 Asp. Mar. La.w Cas. 304 ; 9 P. D iv. 164). The 
traw ler must be stationary—tha t is, not going 
faster than is necessary to enable her to keep 
herself under command—if  she is not to get out of 
the way. The Tweedsdale (u b i sup.) was decided on 
tha t ground. I f  i t  has been la id  down tha t when a 
vessel exhibits a trip lex lig h t everything must keep 
clear of her, i t  is wrong and should be overruled. 
[ V a u g h a n  W il l ia m s , L .J .—A t that time the 
master of the traw ler m ight exercise a discretion 
as to hoisting the trip lex ligh t. He has no such 
discretion now. May i t  not be tha t now the 
discretion has gone everyone must keep out of the 
way ?] The appellants contend tha t tha t is not 
the construction to be placed on the rules. I t  
must depend on whether the traw ler can or cannot 
manœ u.re; any other construction would raise 
great d ifficu lty—e.g., W hat is to  happen i f  a 
steam traw ler and a sailing traw ler are meeting 
w ith a risk of collision P The Tweedsdale (ub i 
sup.) was followed in  1905 in  The U pton Castle 
(93 L . T. Rep. 814 ; 10 Asp. Mar. Law Cas. 153 ; 
(1906) P. 147). Then in  May 1906 art. 9 (d) came 
into force which made the trip lex lig h t obligatory. 
The Cockatrice  (98 L. T. Rep. 728 ; 11 Asp. Mar. 
Law Cas. 50; (1908) P. 182) was decided 
under the present rule, and distinguishes The 
U pton Castle (u b i sup.). The d rifte r was to blame 
in  tha t case, fo r she had the fishing lights up 
when she was free to manœuvre. [B u c k l e y , L.J. 
—Does not your contention come to th is : that, 
though the traw ler has her traw l down, and her 
lights show everyone i t  is down, yet she owes 
the same duty as though i t  was not down r ] 
The duty is not identical. The true test 
is, Can the traw ler get out of the way P That 
is shown by The C ra ige llach ie  (100 L . T. Rep. 
415 ; 11 Asp. Mar. Law Cas. 213 ; (1909) P. 1). 
The onus is on the traw ler to show tha t she 
could not get out of tbe way. The rig h t con
struction was put on the rule in  The G ladys  
(101 L . T. Rep. 720 ; 11 Asp. Mar. Law Cas. 352 ;
(1910) P. 13), and the same construction was put 
on i t  in  The P itgaveney {ante, p. 429 ; (1910) 
P. 215),

B a tte n , K.C. and A. I ) .  Bateson  fo r the respon
dents, the owners of the Europe.—The question 
here is what rule is to govern a trawler w ith  her 
traw l down. The traw ler’s case is tha t she is 
to  keep her course, and that i t  is too dangerous 
to alter it. That is the practice which has always 
been followed since The Tweedsdale (u b i sup.), and 
B re tt, M.R. in  The D u n e lm  (u b i sup.) recognised 
tha t trawlers w ith the ir trawls down were in  an 
extremely helpless state. Those two cases gave 
steam trawlers the same freedom tha t art. 26 gave 
sailing trawlers in  1907. The Tweedsdale (u b i sup.) 
was followed in  The Upton Castle (u b i sup.), and 
the la tte r case was good law and good sense, for 
in  tha t case the trawler was not incumbered with 
her traw l ; she had not got i t  down. I f  the appel
lants’ contention is right, the d ifficulty fo r trawlers 
and other vessels is greatly increased, for, although 
there is a special light, there is no special duty on
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vessels meeting w ith the lig h t to keep out of the 
way of i t ; they sometimes m ight have to do so and 
sometimes m ight not. The object of the trip lex 
lig h t is not merely to show tha t the vessel showing 
i t  can only move slowly, but to warn a ll vessels to 
keep clear of a vessel showing it. Even supposing 
i t  was the duty of the traw ler to  keep out of the 
way, the evidence shows tha t the other vessel 
was taking helm action instead of keeping her 
course and speed as she should have done, and the 
trawler was therefore justified in  doing nothing 
but stop, fo r that was the best means of avoiding 
the collision. The evidence of the chief officer of 
the G rovehurst shows that he knew he should keep 
out of the way of the trawler.

L a in g , K.C. in  reply.—No practice of seamen 
fo r avoiding ships by taking measures other than 
and inconsistent w ith those required by the regu
lations can be recognised. See

Mara den’ s C ollis ions a t Sea, 5 th  ed it., p. 331 ;
The E a r l o f Wemyss, 61 L . T . Bep. 289 ; 6 Asp.

M ar. Law  Cas. 407.
The master of the M arlbo rough , the other trawler 
in  the vicin ity, recognised tha t trawlers should 
keep out of the way under art. 21. The C ra ig e l-  
lach ie  (ub i sup.) shows what the real test of the 
duty is.

V a u g h a n  W i l l i a m s , L .J .—In  my opinion this 
appeal must be dismissed. In  this case Bargrave 
Deane, J. has held that a steamship of the name 
of the G rovehurst is alone responsible fo r the 
collision which took place w ith the steam traw ler 
Europe. The appeal is upon the ground tha t the 
learned judge ought to have held tha t both vessels 
were to blame. I t  is not denied by the appellants 
tha t the G rovehurst is to blame; but i t  is said 
tha t the traw ler was also to blame. The material 
facts are that the traw ler at the time immediately 
before the collision had her traw l down, w ith a 
warp on her starboard side, and another aft. 
When a trawler is so situated, w ith a warp on her 
starboard side, she cannot tu rn  to port under a 
starboard helm, and when she has a port warp out 
she cannot tu rn  to starboard. I  have asked our 
assessors and they say tha t tha t proposition as 
to incapacity to tu rn  under those circumstances is 
quite true There is some contradictory evidence 
on this point, i t  being alleged by the G rovehurst 
tha t the trawler did, in  fact, tu rn  under a star
board helm. I  th ink, on the evidence, and 
Bargrave Deane, J. thought on the evidence, tha t 
the trawler did not tu rn  under these circum- 
stances, and could not so turn , and tha t she nover 
altered her course, but kept on her course, N . by 
W .; and about a minute before the collision, 
when, seeing the other vessel approaching, she 
gave her a long blast to attract her a tten tion ; 
and immediately before the collision, when there 
was no chance of avoiding the collision, "Jew 
another long blast and stopped her engines. The 
trawler says she omitted nothing which could 
have been done to avoid the collision, and tha t the 
whole fa u lt was the want of proper look-out on 
board the G rovehurst, which came stra ight on 
and struck her instead of passing under her stern 
as she should have done. I  agree w ith  tha t view 
of the trawler. There is no doubt, however, that 
the trawler did not get out of the way of the 
steamer in  the way i t  would have been her duty 
to do i f  the rules fo r ordinary vessels had been 
followed by the trawler. The whole question

in  th is case is whether trawlers have or have 
not to get out of the way of a steam vessel—
I  mean trawlers w ith the ir trawls down. Bargrave 
Deane, J., so fa r as the facts are concerned, believed 
the story of the trawler and not the story of the 
G rovehurst, and held tha t the cause of tbe co lli
sion was defective look-out on the part of the 
G-rovehurst. On the question of the obligation 
of trawlers to get out of the way of other vessels 
the learned judge says: “  I  want to say a word 
upon trawlers getting out of the way of other 
vessels. In  my opinion, the whole object of 
the law as to the necessity fo r carrying the 
trip lex  lig h t when the traw l is down is to show 
vessels approaching, not tha t the trawler w ill act 
under the ordinary sea rules, _ but tha t she, at 
the time, is incapable of following the sea rules, 
and tha t the vessel which is approaching must 
get out of tbe way. There is a case in which i t  
was held tha t a sailing vessel should do so, and 
there is a rule which says tha t Bailing vessels 
shall do so, but there is no rule which says tha t 
a steamer must get out of a trawler s way. But, 
i f  a sailing vessel should do so, a f o r t io r i  a 
steamer should, because she has more power to 
get out of the way of a trawler which is denoting 
by her lights tha t she has her traw l down. I  say 
tha t by the way. I  do not believe i t  affected this 
collision, except tha t i t  m ight be said, and has 
been said, tha t the E urope  had the other vessel on 
her starboard side, and therefore i t  was her duty 
to get out of the way. B u t I  do not th ink  that 
rule was meant to apply to this case, where, as 
has been proved, she had her traw l down at the 
time of the collision.”  . . .

I  entirely agree w ith th is conclusion in  law 
of the learned judge. I  not only agree w ith 
it, but I  th ink i t  is admirably expressed. 1 
can see no reason fo r the rule tha t trawlers 
should carry the trip lex lig h t when the traw l 
is down, but to  show vessels approaching 
tha t trawlers w ith the ir traw l down must be 
treated as incapable of obeying the ordinary sea 
rules, and tha t therefore other vessels approach
ing must get out of the trawler s way. lh e  lute 
referred to, as to the duty, when two steam 
vessels are crossing so as to involve risk ot coin- 
sion, of the vessel having the other on the star
board side is art. 19. I  th ink  tha t th is is one 
of the rules which the trip lex lig h t informs the 
approaching steamer tha t the trawler must be 
taken as incapable of obeying. I t  is said that 
this conclusion is negatived by the express provi
sion of art. 26, affirming the duty of sailmg 
vessels to keep cut of the way of sailing 
vessels, or boats fishing w ith nets or lines or 
traw ls ; and i t  is said that one ought to hold tha t 
there is no such duty in  the case of steamers, 
because there is no article corresponding to art. 2b 
in  the case of steamers. I  do not agree w ith  this 
contention. To hold this would be to hold that 
there is no purpose in  steam trawlers exhibiting 
the trip lex light, which they had to do long before 
rule 26 came in to  force. This duty of trawlers 
to exhibit this trip lex lig h t is now an absolute 
duty. Formerly i t  was an optional duty, to be 
applied in  the discretion of the master of the 
traw ler and according, apparently, to the rate ot 
speed at which the trawler was going. This was 
found inconvenient, and the articles were altered 
by making the trip lex lig h t a positive duty upon 
trawlers w ith the ir trawls down. The case of i  he
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Tweedsdale (u b i sup.), decided at a time when the 
exhibition of the trip lex lig h t was discretionary, 
decided tha t a steam trawler going slowly w ith 
trip lex lig h t exhibited had no duty to get out of 
the way of a sailing ship, the incapacity of the 
trawler to manœuvre ana her trip lex ligh t throw 
ing a duty on other vessels to keep out of the way 
of the trawler. This decision seems to me to he 
common sense, and in my opinion applies a  f o r t io r i  
now tha t t,he duty of exhibiting the trip lex is an 
absolute duty. The case of The Tweedsdale (u b i 
tu p .)  is based upon the rule that was then in force, 
art. 23, "but fo r tha t article there has now been 
substituted art. 27: “  In  obeying and construing 
these rules due regard shall be had to a ll dangers 
of navigation and collision, and to any special 
circumstances which may render a departure from 
the above rules necessary in  order to avoid 
immediate danger.”  Really the article which 
requires the exhibition of the trip lex lig h t 
affirms by the very passing of i t  tha t where a 
trip lex lig h t is ordered by the articles to be 
exhibited by trawlers those trawlers are at 
once an obstacle to navigation, and an obstacle 
which may cause danger; and when once you 
have got i t  tha t the articles necessarily affirm 
tha t proposition, the consequence is tha t you are 
immediately brought w ith in  art. 27, and you have 
a special circumstance which justifies a depar
ture from  the rules—a departure from the rules 
which is really indicated by the provision itse lf 
tha t the trawlers are to carry the trip lex light.

I  do net know that i t  is necessary fo r me to say 
anything more on the matter, excepting tha t I  
do wish to refer to two cases. One is the case of 
The Upton Castle (u b i sup.). The headnote there 
is as follows : “  A  B ritish  steam trawler of upwards 
of 20 tons gross register, fishing in  the sea off 
the coast of Europe ly ing  north of Cape Finis- 
terre, and carrying the alternative lights pre
scribed by art. 9 of the Regulations fo r Preventing 
Collisions at Sea, as amended by Orders in 
Council, is, after getting in  her trawl, so as to be 
no longer incumbered, but able to manœuvre, to 
be treated as a steam vessel under command, and, 
therefore, she is bound at n igh t to exhib it the 
lights fo r a steam vessel prescribed by art. 2, and 
must, under art. 20, keep out of the way of a 
sailing vessel. The Tweedsdale followed.”  I  do 
not wish to read passages from the judgment at 
length, but on p. 152, i t  seems to me, Bargrave 
Deane, J. gave a most practical and useful 
account of bow this practice authorised by the 
provision of the articles as to the trip lex l ig h t to 
be carried by a trawler w ith the traw l down is 
to be applied. The judgment seems to me to do 
that in  a most practical and sensible manner; 
tha t is to say, in  other words, i t  recognises the 
duty of the trawler when the traw l is hauled up 
and the fish thrown into the boat, to obey the 
rules jus t as i f  she was an ordinary vessel under 
way. The only other th ing I  wish to allude to is 
the judgment of Bucknill, J . in  The C ra ige llach ie  
(u b i sup.). I  th ink  tha t tha t decision is incon
sistent w ith the principle of The Tweedsdale (u b i 
sup.), and also inconsistent w ith the decision in  
The Upton Castle (u b i sup.). I  th ink  the decision 
in The Upton Castle is right, and tha t The Tweeds
dale (u b i sup.) is right, and tha t th is decision of 
Bucknill, J. is wrong. In  those circumstances, 
I  th ink th is appeal must be dismissed, w ith 
costs.

B u c k l e y , L .J .—The G rovehurst has been 
found alone to blame. The question is whether 
the E urope  is to  blame also. The E urope  is a 
steam trawler. As the vessels approached each 
other, the E urope  bad the G rovehurst on her star
board how. The E urope  had her traw l down, with 
starboard gear out, and under those circumstances 
a vessel cannot answer her starboard helm, fo r the 
warp prevents, or substantially prevents, her from 
turn ing  to port. The question is, whether the 
E urope  owed a duty to obey the starboard hand 
rule. The question is a very im portant one 
upon the construction of the Regulations fo r Pre
venting Collisions at Sea I t  is in  the firs t 
instance, I  th ink, necessary to bear in m ind that 
i f  there be approaching each other two vessels, 
one under command and the other not under 
command, good seamanship requires tha t the 
vessel under command shall keep out of the way 
of the vessel not under command. This fact is 
recognised, i t  appears to me, in  the Regulations 
fo r Preventing Collisions; tha t is to  say, art. 4 
names certain vessels not under command—first, 
one which from any accident is not under com
mand, and, secondly, a vessel employed in  laying 
or picking up a telegraph cable—and says a vessel 
under those circumstances shall carry certain de
fined lights. Then i t  says tha t those lights are 
to be taken by other vessels as signals that the 
vessel showing them is not under command and 
cannot, therefore, get out of the way. The regu
lations do not say that she is not bound to get out 
of the way. They assume, as a matter of demon
stration, tha t i f  she is not under command any 
other vessel w ill recognise that i t  is not her duty 
to get out of the way, but tha t i t  is her (the 
other vessel’s) duty to get out of the way of 
the vessel which is not under command. Good 
seamanship, apart from the regulations, requires 
in  those circumstances that the vessel which is 
under command shall keep out of the way of 
the vessel which is not under command. In  con
struing rule 9 i t  is essential to bear tha t in  mind. 
Now, in  1889 S ir Charles B u tt, in  The Tweedsdale 
(u b i siy).), held tha t under the rules as they then 
stood, as between a steam traw ler w ith her traw l 
down and moving at a slow rate of speed, and a 
sailing ship, the duty of getting out of the way 
was w ith the sailing ship ; and i f  tha t was true as 
between a steam traw ler and a sailing ship, of 
course i t  was a f o r t io r i  true as between a steam 
trawler and a steamship. In  those circumstances, 
by Order in  Council made in  Nov. 1896, and 
which came into operation in  Ju ly  1897, there 
was introduced the present art. 26, which provides 
(hat as between a sailing vessel and a sailing 
traw ler the vessel shall keep out of the way of 
the trawler. O f course, i f  this was rig h t as 
between a sailing vessel and a sailing trawler, it  
was a f o r t io r i  r ig h t as between a steam vessel and 
a sailing traw ler; and i f  S ir Charles B u tt was 
rig h t in  holding tha t as between a sailing vessel 
and a steam traw ler the duty to get out of the 
way was on the sailing vessel, of course i t  was 
a f o r t io r i  true tha t as between a steam trawler 
and a steam vessel i t  was the duty of the 
steam vessel to get out of the way. If ,  there
fore, the decision in  The Tweedsdale (u b i sup.) 
was right, art. 26 added to i t  would complete the 
code of rules applicable to the circumstances. In  
tha t state of things, in  1906, the rules as to the 
lights to be carried by trawlers were altered
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so as to leave i t  no longer optional but 
obligatory upon trawlers when engaged in 
traw ling to have certain defined lights and 
the lights of a steam trawler and sailing trawler 
were to ta lly  different. This is to be found in the 
new art. 9, clause (d), headings 1 and 2. A  statu
tory obligation imposed upon trawlers engaged in 
traw ling, to have special lights, must have been, 
as i t  seems to me, imposed fo r some purpose, and 
the purpose must have been to acquaint other 
vessels tha t the vessel is a traw ler engaged in 
trawling, and therefore incumbered by her gear. 
Presumably the object was that other vessels 
m ight know tha t in  some way she stood in  an 
exceptional position. I f  tha t exceptional position 
was tha t she was relieved from  some duty which 
otherwise she would owe the provision becomes 
in te llig ib le ; but, i f  not, I  do not know what could 
have been the purpose. As regards steam tugs, 
art. 3 imposes upon vessels of tha t description an 
obligation to carry certain other defined lights, 
and they are prescribed in  this way—that she has 
to indicate by her lights that she is a tug, and 
tha t she has one or more, and how many more, 
vessels towing behind her. I t  has been held that 
a tug remains bound by the “  starboard hand 
rule, and counsel fo r the appellants says tha t a 
steam trawler, in  the same way, is bound by the 
starboard hand rule. The cases, in  my judgment, 
are not analogous. The tug, although towing, is 
under command. The object of her lights iŝ  to 
indicate tha t she is a tug and to give information 
as lo  what is the amount of obstruction to be 
expected from the length of the line of tows 
behind her. A  steam traw ler has no such 
inform ation to give. Her trawl, of ^course, is 
behind her, but i t  sinks very rapidly in  the sea. 
The only fact she has to indicate is tha t she is a 
trawler incumbered by her gear, and in  those 
circumstances I  have to ask myself what is 
intended in  these rules, by imposing upon her the 
obligation to carry the trip lex light. I f  the 
obligation is to say, “ Mark you, I  am a vessel 
not under command; I  cannot tu rn  this way or 
that, as I  choose; I  give you notice tha t I  am 
not under command ” ; i t  w ill result then tha t 
under the principles of good seamanship you must 
get out of my way because I  cannot get out of 
yours. The result of tha t is, not tha t art. 19 does 
not apply to trawlers—a proposition which I  th ink 
would not be true, because, fo r instance, you may 
have the case of two steam trawlers approach
ing each other, or two sailing trawlers approach
ing each other. There is no rule a-ddressed to 
that case. I t  may very well be that in  those two 
cases the “  starboard hand ”  rule ought to be 
obeyed. A rt. 19 may very well apply to vessels 
of this class, but nevertheless upon  the paramount 
principle of good seamanship they may well be 
relieved of the obligation to obey tha t rule. I t  
The Tweedsdale (u b i sup.) is looked at and c r it i
cally examined I  th ink  tha t is what S ir Charles 
B u tt held. I  was puzzled by the sentence in  his 
judgm ent: “  In  tha t state of things I  th ink  tha t 
art. 23 prevents the application of art. 17, and at 
once relieves the fisherman from  the duty of keep
ing out of the way, and puts upon the other 
vessel the duty of keeping clear.”  I  do not th ink  
I  agree i t  prevents i t  unless you read w ith 
emphasis “  in  tha t state of things,”  and those are 
the firs t words w ith which he commences ; and i f  
you read art. 23 you find the words, “  In  obeying

and construing these rules due regard shall be 
had to a ll dangers of navigation,”  &c. I f  you 
read tha t to mean “ In  obeying and construing 
these rules due regard shall be had to the fact 
tha t good seamanship requires tha t a vessel under 
command shall keep out of the way of a vessel 
which is not under command, and there is a 
danger of navigation unless I  keep out of her 
way,”  then the whole difficulty is solved. I  th ink 
that is what S ir Charles B u tt intended to say; in  
other words, you are to give paramount authority 
to the paramount obligation to obey the rules of 
good seamanship, and i f  you find a vessel not 
under command, good seamanship requires that 
the vessel which is under command shall give 
way to the vessel not under command. Follow
ing tha t principle, I  th ink  The Tweedsdale (u h i 
sup.) was quite righ t. I  th ink  th is appeal must 
be dismissed. _ .

The P r e s id e n t .—Upon this appeal i t  is 
admitted tha t the G rovehurst was to blame fo r the 
collision ; but i t  is contended that statutory blame 
also attaches to the E urope  under art. 19 of the 
Collision Regulations of 1897 and sect. 419 of the 
Merchant Shipping A c t 1894. The appellants 
contend tha t under art. 19 the E urope  was under 
a statutory obligation to keep out of the way of 
the G rovehurst, and, consequently, tha t the 
G rovehurst was bound under art. 21 to keep her 
course and speed. The E urope  was a steam 
trawler, dragging her traw l along the bottom of 
the sea, and was accordingly “ engaged in 
traw ling.”  The G rovehurst was a powerful screw 
steamer, free to manoeuvre as the officer in charge 
m ight direct. She answered the description of an 
unincumbered steamer which was given by L o id  
Kingsdown in  the case of The Independence  
(14 Moore’s P.C. Cases, 103) in  the following 
passage: “  A steamer unincumbered is nearly
independ®nt of the wind. She can tu rn  out of 
her course and tu rn  into i t  again w ith lit t le  
difficu lty or inconvenience. She can slacken or 
increase her speed, stop or reverse her engines, 
and can move in  one direction or the other w ith 
the utmost fac ility . She is therefore w ith reason 
bound to give way to a sailing vessel close 
hauled, which is less subject to control, ana less 
manageable.”  The argument of counsel fo r the 
appellants involved, I  th ink, the proposition tha t 
The Tweedsdale (u h i sup.) was wrongly decided ; 
and he accordingly submitted tha t J. he 1 weedsdale 
(ub i sup.) was not good law, and ought to  be 
overruled. That case was decided in  1889, five 
years after Lord Esher (then B rett, M R .) 
in  The D une lm  {u b i sup.) made the following 
observations: “  My view of an A ct of P arlia 
ment—and this article is equivalent to an A c t of 
Parliament— which is made applicable to a large 
trade or business is, tha t i t  should be con
strued, i f  possible, not according to the strictest 
and nicest interpretation of language, but accord
ing to a reasonable and business interpretation ot 
i t  w ith regard to the trade or business w ith 
which i t  is dealing.”  The Dunelm, (u b i sup ) was 
referred to in The Tweedsdale (ub i sup.). In  my 
view the decision in  The Tweedsdale (ub i sup.) 
proceeded upon the lines of tha t canon 01 con
struction of the Collision Rules, and was in 
accordance w ith good sense, and was good law. 
The substance of the decision was that, havmg 
due regard to a ll dangers of navigation (art ¿6, 
now art. 27), a steam trawler engaged in  traw l
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ing in  the circumstances of that case was not 
bound by art. 17 (now art. 20) to keep out of the 
way of a crossing sailing vessel A  fo r t io r i  the 
Bteam traw ler would not be bound to keep out 
of the way of a crossing steamer. I f  the facts 
relating to the steam traw ler in  The Tweedsdale 
(■u b i sup.) had been identical w ith those in the 
present proceedings aB to speed, d ifficulty of 
manoeuvring, and so forth , I  th ink  the decision 
would have been the same, and that i t  would 
have been righ t. Again, a f o r t io r i  the decision 
would have gone the same way i f  the crossing 
vessel in  the same state of facts had been a 
steamer and not a sailing vessel. The Tweeds- 
dale  (u b i sup.) was decided twenty-one years ago. 
A t that time an option was given to trawlers to 
carry either of two sets of lights. The decision, 
as I  read it, was tha t i f  the traw ler could be 
reasonably regarded as a vessel incumbered by 
her traw l so as to be unable to manoeuvre w ith 
reasonable freedom, she had a rig h t to use one 
set of lights, and she would then be free from 
.the obligation to keep out of the way under 
art. 17 (now art. 20). I f  not, then she had to 
carry the “  under way ”  lights of a vessel free to 
manoeuvre reasonably freely, and the obligation 
referred to would attach to her. The responsi
b ility  of choosing the lights rested on those 
who navigated the trawler. This could not 
be regarded as very satisfactory, either to 
those responsible fo r trawlers engaged in  fish
ing, or to those in  charge of other' vessels 
navigating in  or through the same waters. I t  
involved great uncertainty, and in  navigation 
uncertainty involves risk of accident. The d iffi
culties in  the way of trawlers, and of steam 
trawlers, manoeuvring are described by Lord 
Esher in  The D une lm  (u b i sup.). I  need not quote 
the passage. As to speed in  trawl-fishing, as i t  
was known at the time, he said this : “  Traw l
fishing is a th ing which must be very slow, 
because the net is on the ground, and i f  trawlers 
go at a ll too fast they tear the ir nets to pieces.”  
As I  have said, the decision in  The Tweedsdale 
(u b i sup.) related to a steam trawler. Seven or 
eight years elapsed, and no case appears to have 
arisen in  which a decision to the same effect 
could have been given—as i t  undoubtedly would 
have been given—in  reference to a sailing trawler. 
A fte r this lapse of time, revised Collision Regu
lations were made, and in the rules made on the 
27th Nov. 1896 to come into force on the 1st Ju ly  
1897, art. 26 appears fo r the firs t time, expressly 
prescribing tha t sailing vessels under way shall 
keep out of the way of (in te r  a lia )  sailing trawlers. 
I t  is contended fo r the appellants tha t th is raises 
the necessary inference, upon a sort o f expressio 
u n iu s  principle, tha t steam trawlers were to be 
treated as steam vessels w ith in  art. 19, and were 
thereby bound to keep out of the way of any 
other crossing steamer; so tha t whatever the 
difficulties m ight be in  the way of the incumbered 
vessel manoeuvring freely or readily (as in  the 
present case) she must keep out of the way ; and 
whatever the speed of the other steamer m ight be 
(e.g.^ twenty knots of an ocean liner) sbe must 
keep her speed as well as her course. I  cannot 
come to the conclusion tha t such an inference 
is either obligatory or reasonable. Nine years 
more pass by during which no doubt is cast upon 
the authority of The Tweedsdale (u b i sup.). 
Indeed, onjthe other hand, i t  had, in  Ju ly  1905,

been followed in  The U pton Castle (u b i sup.). 
Then in  A p ril 1906 new rules were promulgated, 
which came into force on the 1st May 1906, by 
which the option as to the lights to be carried 
by steam trawlers, which existed in  1889 and 
which remained in  existence up to the 1st May 
1906, was taken away. Thereafter i t  was 
made compulsory on steam trawlers engaged 
in  traw ling to carry the lights prescribed 
by tbe new art. 9 (d). In  1889 Sir Charles 
B u tt had said in  e ffect: “  Where those in 
charge of a steam traw ler reasonably decide to 
carry the ‘ exceptional lights ’ of an incumbered 
trawler, and not the ordinary ligh ts of a steamer 
under way, they are not bound to keep out of the 
way of a crossing vessel,”  and the new article 
appears in  1906, prescribing tha t in  a ll cases of 
trawlers engaged in  traw ling they should carry 
the ir special lights, which take the place of the 
old optional “  exceptional lights.”  I  th ink  i t  must 
be taken tha t the new article was made with 
knowledge of, and w ith reference to, the law as 
la id  down in  The Tweedsdale (u b i sup.). There 
had been fo r seventeen years an exemption in 
favour of steam trawlers engaged in  traw ling from 
the obligation to keep out of the way where the 
exceptional lights were reasonably carried, and I  
th ink  that when special lights were prescribed and 
made compulsory i t  must be taken tha t they are 
reasonably carried, and that the trawlers under 
the new rules enjoy the like exemption. No case 
has been cited or found which casts a doubt upon 
The Tweedsdale (u b i sup.). I f  the case of the 
C ra ige llach ie  (u b i sup.) is, upon the facts, 
inconsistent w ith The Tweedsdale (u b i sup.) as i t  
appears to be, in  my opinion, i t  cannot stand. I t  
would seem to be entirely in  the interest not only 
of the fishing community, but also of a ll those 
who navigate waters where the fishing business is 
carried on, tha t there should be no uncertainty 
as to the course to be pursued, arising from a 
want of knowledge of the manoeuvring facilities 
of a trawler, and tha t where fishing lights are 
carried by a trawler, crossing steamers not 
incumbered should know that the incumbered 
vessel is there and is incumbered, and that they 
should direct their operations accordingly. But 
i f  by reason of any increased speed of trawlers, or 
any other circumstances, i t  is thought tha t in  the 
interests of safe navigation the exemption referred 
to should not exist any longer, the change must 
be brought about by new rules on the authority 
of the Adm ira lty, the Board of Trade, and the 
P rivy  Council. We must deal w ith the case as 
the law now stands, and I  agree w ith the other 
members of the court tha t this appeal fails, and 
must be dismissed, w ith costs.

A ppea l dism issed.

Solicitors fo r the appellants, Stokes and Stokes, 
agents fo r B ra m w e ll, B e ll, and C layton , New- 
castle-on-Tyne.

Solicitors fo r the respondents, Deacon and Co., 
agents fo r Orange and W in tr in g h a m , Great 
Grimsby.



MARITIME LAW CASES. 4 4 9

C t . o f  A p p . ] T h e  C u r r a n .

Tuesday, M a rc h  8, 1910.
(Before Lord H a l s b u r y , F l e t c h e r  M o u l t o n  

and F a r w e l l , L.JJ., and Nautical Assessors.)
T h e  C u r r a n , (a)

C o llis io n  — Fog  — F a ilu re  to hear fog s igna ls— 
B a d  look-ou t — C o llis io n  R egu la tions  1897, 
a rt. 29.

W here in  a fo g  co llis io n  those on one steamer d id  
not hear the w h istles o f an approach ing  steamer 
and  the A d m ira l ty  C ou rt held th a t they ought 
to have been heard, the C o u rt o f  A ppea l affirm ed  
such decision and refused to reverse i t  on the 
g round  th a t in  some cases fo g  m ay prevent the 
transm iss ion  o f sound.

D a m a g e  a c t i o n .
Appeal by the owners of the steamship C u rra n  

from a decision of Bargrave Deane, J. holding 
they were partly  to blame, by reason of a 
defective look-out, fo r a collision which occurred 
between the ir vessel and the steamship Ince B a n k  
about 10.5 a.m. on the 30th May 1909 in  the 
English Channel about sixteen miles to the 
southward and eastward of the Lizard.

The case made by the appellants, defendants 
and counter-claimants in  the court below, was 
th a t shortly before 10.10 a.m. on the 30th May 
1909 the C u rra n , a steel screw steamship 236ft. 
long, of 1106 tons gross and 427 tons net register, 
whilst on a voyage from Swansea to Rouen, laden 
w ith  a cargo of coal and manned by a crew of 
fourteen hands a ll told, was in  the English Channel 
to  the southward and eastward of the Lizard. 
The weather at the time was a th ick fog, the wind 
was about south-west moderate, and the tide was 
tu rn ing  to flood of lit t le  force. The C u rra n  was 
proceeding on a course of E.S.E. magnetic at a 
speed of about three knots. Her whistle was 
being duly sounded fo r the fog, in  accordance 
w ith the collision regulations, and a good look
out was being kept on board of her. In  these 
circumstances those on board the C u rra n  heard 
a long blast from  the whistle of the Ince  B ank , 
apparently on the port bow. The engines of the 
C u rra n  were at once stopped and a prolonged 
blast was sounded on her whistle, and this signal 
was repeated after a short in te rva l; but shortly 
afterwards the Ince  B a n k  came into sight bearing 
about a point on the port bow and distant about 
three ships’ lengths, and crossing the course of 
the C u rra n  a t a high rate of speed. The engines 
of the C u rra n  were at once put fu ll speed astern 
and her whistle wa3 sounded three short b lasts; 
but the Ince  B a n k  continued to come on fast, and 
w ith  her starboard side at the after part of the 
forerigging struck the C u rra n  a heavy blow on 
the starboard bow, doing her damage. Just 
before the actual collision the helm of the 
C u rra n  was starboarded in order, i f  possible, to 
ease the blow.

Those on the C u rra n  charged those on the 
Ince B a n k  w ith  not keeping a good look-out; 
w ith proceeding at an immoderate speed ; w ith 
fa iling  to stop the ir engines on hearing the 
whistle of the C u rra n  forward of the ir beam; 
and w ith fa iling  to ease, stop, or reverse their 
engines.

The case made by the respondents, p la intiffs in  
the court below, was tha t shortly before 10.5 a.m. 
on the 30th May 1909 the In ce  B a n k , a screw steam-
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ship of 3372 tons gross and 2162 tons net register, 
manned by a crew of twenty-six hands all told, 
while on a voyage from  London to Sharpness 
laden w ith a part cargo of lumber, was in  the 
English Channel about sixteen miles to the south
ward and eastward of the Lizard. The weather 
was a th ick fog, the wind about south, a lig h t 
breeze, and the tide was the last of the ebb, of no 
great force. The Ince  B ank  was upon a west by 
south course, making about five to six knots. 
Her whistle had been and was being sounded 
regularly fo r fog according to the regulations, 
and a good look-out was being kept on board her. 
In  these circumstances a whistle from  the C u rra n  
was heard by those on the Ince B ank, apparently 
on the starboard bow and a considerable distance 
away. The engines of the In ce  B a n k  were 
immediately stopped and her whistle was kept 
going. She was kept on her course, her engines 
being given a tu rn  slow ahead from  time to time 
to keep steerage way. The C u rra n  was heard to 
continue to blow fog signals, and la ter came in to  
sight, apparently swinging under starboard helm 
at excessive speed, about 500ft. off and bearing 
about one point on the starboard bow. The 
engines of the Ince  B a n k  were immediately put 
fu ll speed astern and her helm hard-a-port, and 
three short blasts were blown upon her whistle. 
Three short blasts were then heard from  th9 
C u rra n , and she came on at speed, and w ith her 
starboard bow struck the starboard side of the 
la ce  B a n k , which vessel was s ti l l  upon her 
course, ju s t abaft the fore-rigging a heavy blow, 
doing her such damage that she had to pu t into 
Falmouth fo r repairs.

Those on the Ince  B a n k  charged those on the 
C u rra n  w ith not keeping a good look-out, w ith  
neglecting to go at a moderate speed, w ith fa iling  
to stop on hearing the whistle of the In ce  B a n k  
forward of their beam, w ith improperly starboard
ing, and w ith neglecting to ease, stop, or reverse 
their engines.

The following Collision Regulations 1897 were 
referred to during the course of the case :

16. E ve ry  vessel sha ll in  a fog, m is t, fa lling^ snow, or 
heavy ra instorm s go a t a moderate speed, hav ing  care
fu l  regard to  the ex is ting  circum stances and conditions. 
A  steam vessel hearing, apparently  fo rw a rd  o f herheam , 
the fog s igna l o f a vessel the  pos ition  o f w h ich  is  no t 
ascertained sha ll, so fa r  as the  c irc n m » „iiie is  o f the  
case adm it, stop her engines, and then navigate  w ith  
caution u n t i l  danger o f co llis ion  is  over.

29. N o th in g  in  these ru les sha ll exonerate any vessel, 
o r the owner, or m aster, o r crew thereof, fro m  the  con
sequences of any neglect to  ca rry  lig h ts  o r signals or of 
any neglect to  keep a p roper look-ou t, or of the  neglect 
o f any precaution w h ich  m ay he requ ired  b y  the 
o rd ina ry  pactice o f a seaman, o r b y  the  special c ircum 
stances o f the  case.

The case was before the court ou the 30th and 
31st Ju ly  1909. The judgment of Bargrave Deane,
J. was as follows :—

B a r g r a v e  D e a n e , J.—This is an action and a 
cross claim with regard to a collision between two 
steamers at a place which is approximately fixed 
at from twelve to fifteen miles to the southward 
and eastward of the Lizard, and i t  happened a 
lit t le  after ten o’clock in  the morning of the 30th 
May last. The two steamers were bound, one across 
the channel to Rouen from the Lizard, and the 
other down from the north to proceed to the 
southward and westward, and the collision took

3 Ml a l  Reported by L. F. 0. D a r b y , Esq.. Barrister-at-Law.
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place in  what was adm ittedly very th ick  weather. 
The p la in tiffs ’ steamer is much larger than the 
defendants’ steamer ; the Ince  B a n k  is said to be 
a vessel of 3,372 tons gross, whereas the C u rra n  
was 1106 tons gross, therefore the large vessel 
was very nearly three times the size of the 
smaller. The question which I  have to consider 
is chiefly one of fact—namely, as to the speeds at 
which these two vessels were travelling before the 
collision and at the time of the collision. I  have 
come to the conclusion tha t at the time of the 
collision neither vessel was going fast, but tha t 
each was going at a low speed. I t  is said on 
behalf o f the C u rra n  tha t she was stopped dead 
in  the water. I  do not believe that, but I  do not 
th ink  she was going fast. W ith  regard to the 
other vessel, i t  is admitted tha t she was 
going from  one and a ha lf to two knots at 
the tim e of the collision. I  th ink  tha t probably 
is about right. Probably the C u rra n  was 
going a lit t le  less ; perhaps one knot. The 
reason why I  say tha t the speed of the two vessels 
at the time of the collision was not much is the 
nature of the damage. As fa r as I  am able to 
judge from the nature of the damage on both 
these vessels, the collision was rather a collision 
of two vessels bumping against each other—more 
of a lateral movement than of a movement 
forward. The Ince  B a n k  had her starboard side 
pierced by the starboard anchor which was in  the 
hawse-pipe of the C u rra n , and i f  the vessels had 
been going at any real speed you would have 
expected tha t the wound would have been not a 
mere puncture as i t  was, but a wound showing a 
certain amount of movement aft, so as to make i t  
more of a jagged wound, as though the anchor 
had been torn through it. For the same reason, 
i f  you look at the in ju ry  on the starboard bow of 
the C u rra n , the in ju ry  was not exactly a grazing 
wound, but rather a crum pling wound, as of the 
plates being crushed in  by the contapt. Therefore 
I  have to consider the other aspects of the case, 
because my own view and the view of the E ider 
Brethren who advise me is tha t I  ought not to 
find tha t they were going at any great speed at 
the tim e of the collision. Each vessel accuses 
the other of going at a great ra te ; I  th ink  each 
says the other was going six or seven knots. I  
th ink  tha t is an exaggeration, and a common 
exaggeration in  these cases, especially in  the case 
of a fog, where the time is extremely short and 
the observation is generally very lim ited. B u t 
there are other aspects of the case which I  have to 
deal with. The Ince  B ank , as I  have said, was going 
on a course of W. by S., and she says tha t 
she heard a whistle some twenty-four or twenty- 
five minutes before the collision, and tha t she 
immediately stopped her engines, and that at 
the tim e she was going five or six knots. That 
is an admission which is a very serious one, 
because, admittedly, she was then going five or 
six knots through very th ick weather. That was 
an unpardonable rate of speed under the c ir
cumstances. She says tha t she stopped at once, 
and tha t she then proceeded, stopping and a 
touch ahead w ith  her engines, up to the tim e when 
she firs t sighted the C u rra n  a t a distance, I  th ink  
she says, of about a ship’s length, the result of 
which was tha t she was unable to stop her way, and 
the collision occurred. She says tha t she heard 
this whistle fo r twenty to twenty-five minutes. 
The wind was on her port side, and i t  is possible

tha t hearing the whistle as she did may not 
involve tha t the other vessel heard i t  as long. 
B u t I  must blame the Ince  B a n k  fo r this, that 
she undoubtedly, from  the history of her move
ments on tha t morning, was going too fast 
through th is fog, and my belief is tha t the story 
she tells about the length of time at which she 
heard these whistles is exaggerated, and that, in  
point of fact, she was going a great deal too fast 
through the fog under the circumstances. W ith  
regard to the C u rra n , there is th is to  be said 
about her. She was going on a course of E  S.E. 
from  four miles off the L iz a rd ; she was bound to 
Rouen, in France, and she says she only heard the 
whistle of the Ince  B a n k  once before the collision, 
tha t then she stopped her engines at once, and 
tha t the result was that, having come in  sight 
of th is vessel at a very short distance, she was 
stopped dead in  the water. As I  have said, I  
believe she had way on her. I  do not believe that 
part of her story. W hy did she not hear the 
whistle of the Ince B a n k  sooner ? I  have said 
tha t sometimes the direction of the wind may 
affect sound at sea, but you w ill find by looking 
at the compass tha t there was not a very great 
difference, so fa r as the wind affected them, in 
the direction of the wind, and tha t i f  th is wind 
affected one i t  probably affected the other. M y 
belief is tha t she ought to have heard the sounds 
of the whistle from the Ince  B a n k  i f  the Ince  B a n k  
was whistling. I  have no doubt she was whistling, 
because i t  is admitted she did whistle at some 
time, and was heard before she appeared in  
sight, and, i f  she was w histling at all, I  th ink  i t  
is natura l to assume tha t her story is true that 
she was whistling at the proper intervals of some
th ing  like a minute. Believing, as I  do, tha t the 
In ce  B a n k  was whistling, why was i t  tha t the 
C u rra n  did not hear the whistle of the Ince  B a n k  
sooner than at the very short distance described ? 
We are to ld tha t before th is whistling was heard 
the man at the wheel was sent forward to go on 
the look-put, and the look-out man was sent 
a ft to  take the wheel, and I  cannot help th inking 
tha t at tha t time there was some lapse on the 
part o f those on board the C u rra n  resulting in 
the look-out being defective. I t  is said tha t the 
chief officer of the C u rra n  took the wheel 
whilst th is exchange was being made, and that 
the man at the wheel went forward and 
relieved the look-out man before the look-out 
man le ft the forecastle head, but tha t does not 
explain why the whistle was not heard sooner. 
I  come to the conclusion tha t there was a defec
tive look-out on the part of the C u rra n , and 
tha t tha t was a serious m atter relating to this 
particu lar collision. The result of th is is tha t I  
find both these vessels to b lam e: the Ince B ank  
fo r going too fast in  a fog, which resulted, in  
my opinion, from  her having too much way on 
her and not being able to check her way alto
gether at the tim e of the collision, and that, in  
addition, she, by her own evidence, was navigat
ing too fast, and too dangerously fast, in  what 
is agreed to be a th ick fo g ; and w ith regard to 
the C u rra n , she had a defective look-out.

On the 27th Oct. 1909 the owners o f the 
C u rra n  served a notice of appeal claim ing tha t 
the Ince  B a n k  was alone to blame fo r the 
collision.

On the 8th March 1910 the appeal was 
heard.
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A s p in a ll, K .C . and A . A . Roche fo r the appel
lants.—The court is unw illing to in fer negligence 
from the fact tha t fog signals are not heard :

M arsden’s C ollis ions a t Sea, 5 th  ed it., pp. 34 and
35.

The transmission of sound is notoriously uncertain 
in  fog. The fact tha t a fog signal is not heard is 
no evidence of bad look-out:

The Rosetta, 59 L . T . Rep. 342 ; 6 Asp. M a r. Law  
Cas. 310 (1888).

L a in g , K.C. and J. B . A s p in a ll, fo r the respon
dents, were not called on.

Lord H a l s b u r y .—I  personally decline to 
assume tha t the learned judge was wrong in  the 
inferences reasonably derivable from  the facts 
proved. Our assessors concur in  tha t view. There 
is nothing to my mind to show tha t the learned 
judge was wrong.

F l e t c h e r  M o u l t o n , L .J .—I  am of the same 
opinion. I  am conscious, as I  am sure the learned 
judge waB conscious, tha t there is very often 
eccentricity in  the behaviour of fog w ith regard to 
sound, bu t i t  would be a very serious th ing i f  
sailors got the idea tha t they would never be held 
liable fo r bad look-out i f  they failed to hear 
whistles because fogs do not carry sound w ith the 
same certainty as clear atmosphere. Iu  th is case I  
th ink  the im probability that, w ith a proper look
out, these Bounds steadily given out from  this 
large steamer would not have been heard by the 
C u rra n  is so great that unless there is a strong 
case to the contrary we ought not to hold tha t 
they could not have been heard. I t  seems to me 
tha t the line on which the learned judge has gone 
is right.

F a r w e l l , L .J .— I  agree.
Solicitors fo r the appellants, Thomas Cooper 

and Co.
Solicitors fo r the respondents, B o tte re ll and 

Roche, fo r W eigh tm an  and Pedder, Liverpool.

June  22 and  23, 1910.
(Before V a u g h a n  W il l ia m s , M o u lto n , and 

Bu c k l e y , L.JJ.)
A s tr a l  Sh ip p in g  Co m p a n y  L im it e d  v . 

Ow n e r s  op t h e  T o n g a r ir o , h e r  Cargo  
a n d  F r e ig h t ; T h e  D r u m l a n r ig . (a ) 

C o llis io n — B o th  to blame— Cargo owners— R ig h t  
o f  cargo owners to recover whole o f  th e ir  loss—- 
Ju d ica tu re  A c t  1873 (36 & 37 V ie t. c. 66), s. 25, 
sub-s. 9.

Two vessels came in to  c o ll is io n ; the damage action  
was settled on the term s th a t both vessels vjere to 
blame. On the reference before the re g is tra r  to 
assess the am ount o f the c la im s, the cargo owners 
on the defendants’ sh ip  c la im ed to recover the 
whole o f  th e ir  loss. The re g is tra r  held, fo llo w in g  
the case o f The M ilan (5 L . T. Rep. 590; 1 M a r.  
L a w  Cas. 0 . S. 185 (1862); Lush . 388), tha t 
the cargo owners were on ly  e n tit le d  to h a lf  
th e ir  c la im . On appeal to the A d m ira lty  C ourt 
the decision o f  the re g is tra r  was confirm ed. On 
appea l to the C ou rt o f  A p p e a l:

H e ld , th a t the owners o f  the cargo on the 
defendants’ sh ip  were o n ly  e n tit le d  to recover 
h a lf  th e ir  damage, fo r  even i f  the case o f  The

M ilan (ubi sup.) was w rong in  p r in c ip le  when i t  
was decided, i t  was now b in d in g  on the cou rt by 
reason o f  sub-sect. 9 o f sect. 25 o f  the J u d ic a 
tu re  A c t 1873.

A p p e a l  from  a decision of S ir Samuel Evans, 
President, confirm ing a report of the A dm ira lty  
registrar, by which he held tha t the owners of the 
cargo on the steamship T o n g a riro  were only 
entitled to recover from the owners of the 
D ru m la n r ig  ha lf the damages they had sustained 
by reason of a collision which occurred between 
the two steamships.

The collision between the steamship D ru m la n r ig  
and the steamship T o n g a riro  took place on the 
27th Nov. 1908, about 5.30 a.m., in  the English 
Channel, about nine miles o il Dover, the 
T o n g a riro  being outward bound fo r New Zealand 
w ith 202 passengers and a valuable cargo.

The owners of the steamship D ru m la n r ig  
institu ted proceedings in  rem  against the owners 
of the T o n g a riro  to recover the damage they had 
sustained by reason of the collision, and in  that 
action the owners of the T o n g a riro  counter
claimed fo r the damage they had sustained.

The action came on fo r hearing on the 17th Dec. 
1908 and was settled on the terms tha t each party 
should bear the ir own costs of the action, and that 
the p laintiffs, the owners of the D ru m la n r ig ,  
should pay to the defendants, the owners of the 
T on g a riro , a moiety of the damages sustained by 
them in  consequence of the collision, and by con
sent the President, S ir Gorell Barnes, condemned 
the owners of the steamship D ru m la n r ig  and 
the ir bail in  a moiety of the defendants’ damages. 
The President fu rthe r ordered tha t the amount 
of such damages was to be agreed upon between 
the parties, or was to be referred to the registrar 
and merchants to report the amount thereof.

On the 25th June 1909 the A stra l Shipping 
Company L im ited, the owners of the steamship 
D ru m la n r ig , issued a w rit against the owners of 
the steamship T o n g a riro  and her cargo, and her 
master, crew, and passengers, and a ll other 
persons claim ing to have sustained damage by 
reason of the collision, claiming to l im it the ir 
lia b ility  fo r the damage caused by the collision in 
accordance w ith  the provisions of the Merchant 
Shipping Acts 1894 to 1906.

On the 2nd Ju ly  1909 the statement of claim in 
the lim ita tion  suit was delivered. The owners of 
the D ru m la n r ig  set out the order made by the 
President in  the collision action and admitted 
tha t the collision was partly  caused by the 
negligence of those on the D ru m la n r ig . They 
alleged tha t the ir tonnage fo r the purposes of the 
lim ita tion  suit was 4142 88 tons, and that the ir 
liab ility , calculated at 81. a ton in  accordance 
w ith the provisions of the Merchant Ship
ping Acts, was 33,1431.0s. 10d., and declared the ir 
willingness to pay tha t sum and any further 
sum fo r interest on tha t sum as the court m ight 
direct.

On the 12th Ju ly  1909 a defence in the lim ita tion  
suit was delivered, which put in  issue the ownership 
of the D ru m la n r ig , tha t the collision occurred 
w ithout the actual fa u lt or p riv ity  of the plaintiffs, 
tha t there was no loss of life, and the tonnage 
calculation and the amount of the same to be paid 
were not admitted.

The lim ita tion  suit came before Bargrave 
Deane, J. on the 26th Ju ly  1909, and an order wasReported by L. F. C. D a r b y , Esq., Barrister-at Law.
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m a de  t h a t  th e  o w n e rs  o f  th e  D ru m la n r ig  w ere  
e n t i t le d  to  l i m i t  t h e i r  l i a b i l i t y ,  a n d  th e y  w ere 
d ire c te d  to  p a y  in to  c o u r t  th e  s u m  o f  
33,143Z. Os. 10d., to g e th e r  w i th  in te re s t  a t  4 p e r 
c e n t, o n  th a t  a m o u n t f r o m  th e  d a te  o f  th e  
c o l l is io n  u n t i l  th e  p a y m e n t in t o  c o u r t .  O n  t h a t  
b e in g  done , i t  w as o rd e re d  t h a t  a l l  p ro c e e d in g s  in  
th e  c o ll is io n  a c t io n  s h o u ld  be  s ta ye d , a n d  a l l  
p e rso n s  c la im in g  a g a in s t  th e  fu n d  w e re  o rd e re d  
to  b r in g  t h e i r  c la im s  in to  th e  r e g is t r y  o n  o r  b e fo re  
th e  2 6 th  N o v .  1909.

O n  th e  6 th  D e c  1909 c e r ta in  o w n e rs  o f  c a rg o  o n  
th e  T o n g a riro , w h o  h a d  n o t  been p a r t ie s  to  th e  
c o ll is io n  a c t io n  w h ic h  w as s e tt le d  o n  th e  17 tb  D e c . 
1908 f i le d  th e  fo l lo w in g  c la im  in  th e  r e g is t r y  :

£  s. d.
1. Damages to  goods and loss to

m erchants by  reason o f damage,
delay, &c. ... ... 23,324 11 7

2. F re ig h t pa id  b y  merchants fo r
fo rw a rd in g  goods ex Tongariro  
to  destina tion  to  save loss by  
delay and otherw ise ... ... 1,042 1 7

3. P aid dock charges, cartage, w are
housing, &c. ... ... ... 8 19 11

4. Surveys upon damaged cargo,
in c lud ing  charges and expenses
thereon ... ... ... 293 4 7

¿624,068 17 8

The defendants c la im  one m oiety o f the above, together 
w ith  in te res t and costs.

On the 17th Feb. 1910 the same cargo 
owners amended the ir claim by strik ing  out 
the words “  one moiety of,”  so tha t the ir 
claim as amended ended as fo llow s: “  The 
defendants claim the above together w ith 
interests and costs.”  They thus claimed the 
whole 24,6681. 17s. 8d.

The claim came before the registrar, assisted 
by merchants, on the 22nd Feb. and the 
1st March 1910, and on the 9th March the 
registrar reported that he found tha t the 
amounts in  respect of which the claimants 
were entitled to claim against the fund in  court 
were as stated in  the schedule to the report, 
namely: In  respect of item 1, 21,0111. 18s. 4 d .; 
item 2, disallowed; item 3, 81. 19s. l id . ;  item 4, 
1851.—in  a ll 21,2051. 18s. 3d. O f this sum they 
were allowed 10,6021. 19s. Id .

He fu rther reported tha t as the fund in  court 
was more than sufficient to satisfy the amounts 
found due to the claimants, they were entitled to 
the usual rate of interest, and the p laintiffs, the 
owners of the D ru m la n r ig , were entitled to repay
ment out to them of the balance (if any) remain
ing in  court. The claimants were also entitled to 
the costs of proving the ir claim.

In  the registrar’s reasons he stated that
A  fu r th e r p o in t w h ich  arose and w h ich  should be 

re fe rred  to  was w hether the  owner o f cargo could recover 
fo r  whole o r h a lf damages against the fund  in  court. By 
th e ir  statem ent o f c la im  in  the lim ita t io n  action, the 
owners o f the  D ru m la n r ig  adm itted  th a t the y  were 
p a rtly  to  blame fo r  the  co llis ion, and they assert th a t 
therefo re the owners o f cargo can on ly  be pa id  h a lf 
damages ou t o f the  fun d  in  court, as th ings now stand. 
I t  is  clear th a t the  owners o f the  D ru m la n r ig  are 
en titled  to  p u t fo rw a rd  th is  defence. Sect. 503 o f the 
M erchan t Shipping A c t 1894 does no more than g ive a 
l im i t  to  a l ia b il i ty ,  and i f  those who pay money in to

cou rt can reduce the cla im  below such lim it ,  they are 
en titled  to  take  the balance ou t o f court, as has been 
done in  several cases. Therefore the owners o f the 
cargo cannot ob ta in  more than  h a lf th e ir  damages unless 
they can prove th a t the  D ru m la n r ig  is  w h o lly  to  blame. 
They are no t bound by the  assertion in  the  statem ent o f 
c la im  in  the lim ita tio n  action, and they have the r ig h t, 
ju s t as much as a cargo owner, whose claim s were 
adverse to  the  shipowner, who has adm itted  th a t the 
adverse ship is  p a r t ly  to  blam e— each c la im ing  against 
a fun d  in  court— w ould have to  prove th a t he was 
en titled  to  fu l l  damages. T h is  can be done e ither by 
t r ia l o f an issue before m yse lf and an E lde r B ro th e r of 
the  T r in i ty  House or, i f  the parties pre fe r i t  and the 
cou rt is w illin g , by  the  t r ia l  o f a s im ila r issue by the 
co u rt in  the o rd ina ry  manner on pleadings.

On the 22nd March the owners of cargo filed a 
notice of objection to the report of the registrar, 
and on the 27th A p ril the solicitors filed a consent 
to the objections to the registrar’s report being 
heard on motion, the notice of motion to state the 
grounds of objection.

On the 28th A p ril the cargo owners on the T on - 
g a r iro  delivered a notice of motion in objection to 
the registrar’s report, asking fo r an order tha t the 
report should be varied by allowing to them their 
claims, as assessed by the registrar, in  fu ll, and 
tha t i t  should be declared tha t under the decree 
in  the lim ita tion  suit the cargo owners were 
entitled to the whole of their damages w ithout 
fu rthe r proof that the D ru m la n r ig  was wholly to 
blame, on the grounds th a t :

(1) B y  the said deoree the ownerB o f the  D ru m la n r ig  
were pronouneed to  have caused the loss sustained by 
the  said cargo owners by  reason of the im proper naviga
tio n  o f the  D ru m la n r ig  on the occasion o f the  co llis ion 
between th a t vessel and the Tongariro , and are answerable 
in  damages therefo r, and th a t under such decree the 
innocent owners o f cargo on board the  Tongariro  are 
w ith o u t proof o f fu r th e r  facts  en titled  to  recover the 
whole o f th e ir  damage. (2) E ven i f  the said decree 
according to  its  tru e  and prope l in te rp re ta tio n  were to  
be read as establish ing th a t bo th  vessels were to  blame 
fo r the said co llis ion, s t i l l  the  innocent owners o f cargo 
on board the Tongariro  w ou ld  be by  law  en titled  under 
the  said decree to  recover the whole and no t m erely one 
m oiety o f th e ir damage against the p la in tiffs .

On the 27th May 1910 the motion came on for 
bearing before the President, S ir Samuel Evans.

The following is sub-sect. 9 of sect. 25 of the 
Judicature A c t 1873 :

In  any cause or proceeding fo r  damages aris ing  ou t of 
a co llis ion  between tw o  ships, i f  b o th  ships sha ll be 
found to  have been in  fa u lt, the ru les h ith e rto  in  force 
in  the  C ourt o f A d m ira lty , so fa r  as the y  have been a t 
variance w ith  the ru les in  force in  the courts o f common 
law , sha ll p reva il.

H . C. S. D um as  and H . M . Robertson  fo r the 
appellants, the owners of the cargo on the 
T on g a riro .—The owners of the cargo on the 
T ong a riro  were not parties to the collision action, 
and were not parties to the settlement in  it. The 
settlement gave effect to what would have been a 
decree o f both to blame, but technically there was 
no such decree; there was a compromise. The 
owners of the D ru m la n r ig  then pressed the owners 
of the T o n g a riro  and the owners of the cargo on 
board her to te ll them the amount of the ir damage. 
A  figure was given which exceeded the amount of 
the statutory lia b ility  of the D ru m la n r ig .  The 
owners of the D ru m la n r ig  then lim ited their 
liab ility , and in  the claim in  the lim ita tion 

I proceedings admitted tha t the collision was partly
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caused by the ir negligence, tha t statement was not 
pu t in  issue, and i t  is to be observed tha t there is no 
allegation tha t both vessels were in  fau lt. [The 
P r e s id e n t .—That means tha t the owners of the 
cargo are at large as to proceeding fo r the damage, 
and are not bound by the agreement.] That is 
so, and in  the decree in  the lim ita tion  su it there 
is no finding of both to blame. The cargo owners 
carried in  the ir claim to the registry, and the 
result o f the reference is tha t there is enough to 
pay them in  fu ll. The owners of th is cargo have 
had the ir property carried on a ship which has 
collided w ith another ship under circumstances 
tha t both ships may or may not be to blame. I f  
the ship carrying their cargo is not to blame, they 
are entitled to the whole of the ir damage from 
the other ship. I f  the carrying ship was in  fa u lt 
a t common law, the cargo owner m ight s till 
recover the whole of his damage against the 
o the r: (The B e rn in a , 56 L . T. Rep. 258 ; 
6 Asp. Mar. Law Cas. 112 (1886); 12 P. D iv. 58, 
overruling Thorogood v. B ry a n , 8 C. B. 115). 
The owners of the D ru m la n r ig  are attempting 
to cut down the cargo owners’ common law righ t 
by relying on sub-sect. 9 of sect. 25 of the Judicature 
Act 1873. I t  is submitted tha t the common law 
rule prevails unless both ships have been found 
to be in  fault. [The P r e s id e n t .—You are asking 
me to assume tha t only one of the vessels was to 
blame, or do you ask fo r the tr ia l o f an issue as 
to whether both are to blame ?] The cargo owners 
m ight ask fo r an issue, but they do ask tha t the 
registrar’s report should be varied by declaring 
tha t they are entitled to be paid in  fu l l  unless the 
other side show they are not. The M ila n  (u b i sup.), 
which decided tha t the innocent owner of cargo 
on a ship where both vessels were in  fau lt couid 
only recover ha lf his damage, is wrong. That 
case was applied rather than followed in  
Chartered, B a n k  o f  In d ia  v. N ethe rlands  S team  
N a v ig a tio n  Com pany (48 L . T . Rep. 546 ; 5 Asp. 
Mar. Law Cas. 65 (1883); lO^Q. B . D iv. 521). The 
M ila n  (u b i sup.) was decided after Thorogood v. 
B ry a n  (u b i sup.), and the la tte r cape was overruled 
by The B e rn in a  (u b i sup.), and in  tha t case Lord  
Esher expressly states tha t the court did not 
decide whether The M ila n  (u b i sup.) could be 
supported.

A s p in a ll, K.C., L a in g , K.O., and B . H . Ba lloch . 
—The owners of the cargo on the T o n g a r iro  can, 
at a ll events, be paid 50 per cent, o f the ir claim, 
there is no dispute tha t they are entitled to that. 
The appellants adm it tha t this court is bound by 
The M ila n  (ub i sup.), so tha t case need not be dealt 
with. As to the firs t point, these cargo owners 
orig inally thought they were only entitled to half 
the ir damage, but they amended the ir claim and 
claimed the whole of it. Dp to the lim ita tion  
suit these cargo owners had obtained no judgment 
against the D ru m la n r ig  a t all, and in  tha t suit 
the owners of the D ru m la n r ig  only admitted they 
were partly  to blame, they have not admitted they 
are solely to blame. Having proved nothing, these 
cargo owners come before the registrar, taking 
advantage of the lim ita tion  suit, and say, “  Give 
us the whole of our damage.”  The registrar 
bas refused to do so, and offered to allow them to 
have an issue to try  to prove tha t the D ru m la n r ig  
was alone to blame; tha t was done in  The K a ro  (58
L . T . Rep. 186 ; 6 Asp. Mar. Law Cas. 245 (1887); 
18 P. D iv. 24). There is no doubt tha t the settle
ment was one of both to blame, but as the fau lt

on the T o n g a r iro  was the fau lt of a compulsory 
pilot, the owners of the D ru m la n r ig  get nothing, 
while the defendants got ha lf the ir damage. In  
order to get a decree in  a lim ita tion  suit one must 
adm it liab ility .

D um as  in  reply.—There is no necessity to 
adm it lia b ility  in  a lim ita tion  s u it:

The Amalia, 8 L . T . Eep. 805 ; (1863) B r. &  L . 151.
The P r e s id e n t .—I  th ink  in  th is case, so fa r 

as my decision is concerned, counsel fo r the cargo 
owners has got a clear course to the House^ of 
Lords to upset The M ila n  i f  he can succeed in  doing 
so. On this point, of course, I  must follow The 
M ila n ,  as counsel fo r the appellants wanted 
me to do, so tha t the matter w ill be open 
fo r him to proceed to the Court of Appeal 
and subsequently to the highest tribunal. As 
to the other point taken by the cargo owners, 
I  th ink, having heard counsel fo r the D ru m la n r ig , 
who was in  the collision case, and having heard 
counsel fo r the cargo owners, who does not put 
his recollection against that of counsel fo r the 
D ru m la n r ig , and having looked at the documents, 
I  must assume tha t the basis of the compromise 
or agreement, and therefore of the decree, in  th is 
case was tha t both vessels, the D ru m la n r ig  and  
the T o n g a riro , were to blame. In  the pleadings 
in  the lim ita tion  suit, pars. 4 and 5 set out 
p re tty  clearly what the agreement was and what 
the admission of the pla intiffs in  the proceedings 
was. The second head of the agreement is th is : 
“  The pla intiffs to pay to the defendants a moiety 
of the damages sustained by them,”  and tha t in 
cludes the claim of the cargo owners. Paragraph 
5 is : “  The pla intiffs adm it tha t the said collision 
was partly  caused by the negligence of those on 
board the D ru m la n r ig .”  Now, those two para
graphs are not traversed at a ll in  the defence of 
the cargo owners. I  do not say tha t the cargo 
owners cannot take other proceedings and recover 
the whole of the damage suffered by them, but I  
have come to the conclusion tha t th is case, being 
one where the basis of the decree is the agree
ment of both to blame, is covered by The K a ro , 
and in  The K a ro  i t  was held that, on the reference 
to the registrar, the owners of the par go could 
not have more than the ir moiety, but i f  they liked 
they could get an issue directed to establish the ir 
proposition, i f  they could establish it, tha t the 
blame was solely to be attributed to one vessel, in  
th is case the D ru m la n r ig . That issue is not now 
asked fo r in  th is case, and the cargo owners are 
le ft to pursue any remedies they may have, either 
in  th is court or in  the K in g ’s Bench, to get the 
other moiety. In  these proceedings I  must affirm 
the report of the registrar, and say tha t the 
owners of the cargo on the T o n g a r iro  are not 
entitled to have more than a moiety out of the 
fund in  court, as the case is absolutely covered by 
The K a ro . The report w ill be confirmed and the 
motion w ill be dismissed w ith  costs, and i f  i t  is 
necessary to do so, I  w ill grant leave to appeal as 
the point is an im portant one.

On the 6th May 1910 the cargo owners on the 
T o n g a r iro  delivered a notice of appeal asking fo r 
an order tha t the President’s decision m ight be 
reversed and tha t the objections of the cargo 
owner should be allowed.

The appeal came on fo r hearing before the 
Court of Appeal on the 22nd June 1910.
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B a ilhache , K .C . and H . C. S. D um as  fo r the 
appellants.—I t  is admitted tha t the damage 
action was settled on the terms tha t both vessels 
were to blame, and as the appellants did not accept 
the offer of having an issue tried as to whether the 
owners of the D ru m la n r ig  were alone to blame, 
they accept the position tha t both vessels are to 
blame, although the owners of the T o n g a r iro  have 
not been found to blame or admitted they are to 
blame. The firs t case in  which the principle of both 
to blame is authoritatively laid down is in  S ir W. 
Scott’s judgment, delivered in  1815, in  The Woodrop  
S im s  (2 Dods. 83), but in  the th ir ty  years which 
follow tha t case no such decision was ever given 
in  the A dm ira lty  Court. That case does not 
apply the principle to cargo on a chartered ship, 
and in  the case of H a y  v. Le  Neve (1824, 2 Shaw, 
395), which follows The W oodrop S im s (u b i sup.), 
there is nothing to show tha t the cargo 
was not owned by the shipowner. Then in 1849 
Thorogood v. B ry a n  (sup.) decided tha t a 
passenger in  an omnibus was so identified w ith 
the owner that, i f  the owner or his servants were 
gu ilty  of negligence which contributed to an 
accident, the passenger could not recover damages 
from the other wrongdoer. That being the state 
of the law in  1861, The M ila n  (ub i sup.) was 
decided, and in  tha t case the cargo owners 
recovered ha lf the ir loss, and the shipowners 
nothing. There was then no statutory pre
sumption of fau lt, but sect. 298 of the Merchant 
Shipping A c t 1854 provided that, i f  in  any case 
of collision i t  appeared to the court before which 
the case was tried tha t such collision was 
occasioned by the non-observance of any regula
tion, the owner of the ship by which the 
regulation had been infringed should not be 
entitled to recover any recompense whatever 
fo r any damage sustained by such ship unless 
i t  was shown to the satisfaction of the court 
that the circumstances of the case made a 
departure from  the rule necessary. So in  The  
M ila n  ; as the ship carrying the cargo had 
broken a regulation, the shipowner could recover 
nothing, and the learned judge, although he 
denounced the rule la id down in  Thorogood  v. 
B ry a n  (ub i sup.), partia lly  adopted it. [B u c k l e y , 
L .J .—On the authority of tha t case, the cargo 
owner should have got nothing.] That is so. 
I t  is clear from the judgm ent in  The M ila n  
tha t i t  is not based on the decision in  H a y  v. 
L e  Neve (ub i sup.), and when the A dm ira lty  
practice is spoken of, i t  refers to the practice as 
to ships, and though the cargo owner is identified 
w ith  the ship, he is not identified w ith i t  to the 
fu l l  extent of the statute. In  1873 the Judicature 
A c t (36 & 37 V ie t. c. 66), s. 25, sub-s. 9, was passed. 
That section was only intended to prevent the rule 
as to contributory negligence from  applying to 
cases of collision between ships : (The C ity  o f  M a n 
chester, 4 Asp. Mar. Law Cas. 106 ; (1879) 42 L . T. 
Rep. 521; 5 P. D iv. 221, 222). The correctness 
of the rule laid down in  The M i la n  (u b i sup.) has 
never been discussed. The rule has been applied 
in  C hartered B a n k  o f  I n d ia  v. N ethe rlands  
S team  N a v ig a t io n  Com pany L im ite d  (5 Asp. 
Mar. Law Gas. 65; (1883) 48 L . T. Rep. 546 ; 
10 Q. B. D iv. 521, at p. 538); but the rule is traced 
no farther back than The M ila n  (ub i sup.), and the 
appellants contend that the section o f the Judica
ture A ct cannot apply to a misapplication of an 
A dm ira lty  rule. I t  was also applied in  The Vera

C ruz  (5 Asp. Mar. Law Cas. 254; (1884) 51 L . T 
Rep. 24; 9 P. D iv. 88), but tha t case was reversed 
in  the Court of Appeal on another point (5 Asp. 
Mar. Law Cas. 270 (1884); 51 L . T. Rep. 104; 9 P. 
D iv. 96), on the ground tha t the A dm ira lty  Court 
had no jurisd iction to try  the case. The B e rn in a  
(6 Asp. Mar. Law Cas. 112 ; (1887) 56 L . T. Rep. 
258; 12 P. D iv . 58) overruled Thorogood v. B ry a n  
(u b i sup.), and i t  was held tha t sect. 25, sub-sect. 9, 
of the Judicature A c t 1873 did not apply to an 
action fo r personal in ju rie s ; and B rett, M.R. 
expressly kept open the question as to whether 
the rule in  The M ila n  applied to cargo. In  The 
K a ro  (6 Asp. Mar. Law Cas. 245; (1887) 58 L . T. 
Rep. 188 ; 13 P. D iv. 24), B u tt, J., a t the end of 
his judgment, casts some doubt on The M ila n .  
The M ila n  was referred to by S ir Francis Jeune. 
in  The E n g lish m a n  an d  A u s tra lia  (7 Asp. Mar. 
Law Cas. 603; 70 L . T. Rep. 846; (1894) P. 239) in 
terms which seem to doubt its  authority ; and the 
same learned judge, in  The F ra n k la n d  (9 Asp. Mar. 
Law Cas. 196; 84 L . T. Rep. 395; (1901) P. 161), 
refers to i t  as depending on a principle which had 
been much shaken. In  The M i la n  (u b i sup.), 
D r. Lushington made use of an undoubted 
A dm ira lty  rule as to ships, and misapplied i t  to 
cargo by means of the doctrine of identification; 
the Judicature A c t only confirms the rule and not 
the misapplication of it ,  and the appellants are 
therefore entitled to recover the whole of their 
damage. The case of The M i la n  (u b i sup.) has not 
been followed in  Am erica: (The  A labam a, 2 Otto, 
695 ; The A tla s , 3 Otto, 302). In  The C irce  (10 Asp. 
Mar. Law Cas. 149; 93 L . T. Rep. 640; (1906) P. 1) 
i t  was decided w ith  regard to life  claims tha t the 
rules as to the division of loss did not apply to 
them because there was no variance between the 
rules of A dm ira lty  and common law. B u t fo r the 
misapplication of a rule there would be no variance 
in  th is case.

A s p in a ll, K.C., L a in g , K.C., and I t .  H . Battoch  
fo r the respondents.—The appellants suggest that 
D r. Lushington invented the rule laid down in  The 
M ila n  (u b i sup.), and tha t the decision is wrong, 
saying i t  rests on the doctrine of identification. 
I t  was not invented by D r. Lushington, and 
does not rest on the doctrine of identification. 
No matter how the rule of division of loss 
came into existence, i t  has been recognised 
since 1861. [B u c k l e y , L .J .—Since the case of 
The B e rn in a  I  do not th ink  The M ila n  rests on 
any principle.] I t  did not rest on the principle 
of identification: (see the observations of Lord 
Esher M.R. in  The B e rn in a , 12 P. Div., at p. 76). 
The only principle on which The M ila n  was decided 
was th a t of rough justice, ha lf the loss was 
recoverable from  each of the wrongdoing ships. 
In  other words, the cargo owner got the whole 
of his loss, but only half from  each ship. I f  
The M ila n  depends on any principle, i t  is to  be 
found in  the last paragraph of the judgment, and 
i t  is not based on identification. Then the Jud i
cature A c t 1873 recognised and crystallised the 
rule. [B u c k l e y , L .J .—Surely the rules referred 
to in  the section must be founded on some 
principle.] The rule has been recognised by 
this court in  C hartered B a n k  of I n d ia  v. 
N ethe rlands S team  N a v ig a tio n  Com pany L im ite d  
(u b i sup.), and tha t case binds th is court. In  two 
cases in  B u rre ll’s A dm ira lty  Cases edited by 
Marsden (The F rie n d s  G o o dw ill and  The Peggy> 
1785, p. 328, and The P etersfle ld  and J u d ith
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B a n d o lf, 1789, p. 332) the rule as to division of 
loss is applied to cargo, and there is nothing to 
show tha t the cargo belonged to the shipowner.

D um as  in  reply.—Where both ships are in  fault, 
the carrying ship may be sued fo r the whole loss 
sustained by the cargo owner, the action being 
founded on the contract of carriage : (The B ush ire , 
5 Asp. Mar. Law Cas. 416 (1885); 52 L . T. Rep. 740). 
There is no principle except the doctrine of 
identification to prevent the other vessel being 
sued in  to r t fo r the whole loss.

Va u g h a n  W il l ia m s , L.J.—I  do not th ink  i t  
is necessary I  should take time to consider my 
judgment, although this is a very im portant case, 
and a case which, as I  understand, is brought 
really fo r the purpose not only of deciding this 
particular dispute, hut of getting a decision which 
w ill affect a large number of cases in  which those 
who send cargoes to sea may be very anxious to 
have determined. I  cannot help saying I  am glad 
to understand tha t th is case is like ly  to go fu rther 
—to the House of Lords—and I  th ink i t  should. 
When one is to ld tha t the rule in  question—the 
rule, tha t is, tha t we are asked to say is a rule of 
the A dm ira lty  Court in  the sense mentioned by 
sect. 25, sub-sect. 9, of the Judicature A c t 1873— 
is a rule which cannot be supported upon any 
principle, and can only be supported because i t  is 
in actual application in  the Adm ira lty Division, 
one is certainly minded to look very closely at i t  and 
see whether th is particular rule is a rule in  the sense 
tha t I  have just been speaking of. Whatever the 
rule is, i t  is a rule which admittedly, at the time 
when i t  was laid down by Lord  Stoweli, did not 
apply to cargo at all. The rule, as la id  down by 
Lord  Stoweli, was laid down in  The WoocLrop 
Sim s, which is a case reported in  2 Dodson’s 
Reports, at p. 83. The rule is thus spoken of by 
Lord Stoweli, then S ir W illiam  Scott, a t p. 85 : 
“  This is one of those unfortunate cases in  which 
the entire loss of a ship and cargo has been 
occasioned by two vessels running foul of each 
other. There are four possibilities under which 
an accident of th is sort may occur. In  the firs t 
place i t  may happen w ithout blame being 
attributable to either party, as where the loss 
is occasioned by a storm or any other vis  
m a jo r ;  in  tha t case, the misfortune must be 
borne by the party on whom i t  happens to l ig h t ; 
the other not being responsible to him ip  any 
degree. Secondly, a misfortune of th is kind may 
arise where both parties are to blame—where 
there has been a want of due diligence or of sk ill 
on both sides; in  such a case the rule of law is 
tha t the loss must be apportioned between them, 
as having been occasioned by the fau lt o f both 
° f  them. Th ird ly , i t  may happen by the 
misconduct of the suffering party only ; and then 
fhe rule ¡8 tha t the sufferer must bear his own 
burthen. Lastly, i t  may have been the fa u lt of 
the ship which ran the other down; and in  tha t 
case the in jured party would be entitled to an 
entire compensation from  the other.”  Lord 
Stoweli in  tha t case was merely dealing w ith the 
case as between two ships, and was not dealing 
at a ll w ith the case of a cargo carried in  either of 
the ships concerned. That being so, I  th ink  i t  is 
Hot disputed—at a ll events i t  is very arguable— 
tha t the case of The M ila n  (u b i sup.), in  so fa r as 
i t  extended Lord Stowell’s rule to cargoes, was an 
extension of the rule beyond anything to which i t

had previously been applied. I t  is quite true tha t 
at p. 401 D r. Lushington does speak of i t  as i f  
i t  was not an extension of Lord Stowell’s rule, or 
at a ll events not a new extension of the rule, 
because he speaks in  th is way of its  application 
in  the case of the owners of cargo. “  The practice 
of the Court of A dm ira lty  appears to have been 
uniform, tha t where both ships are to blame and 
where the provisions of the statute do not in te r
fere, the owners of cargo, equally w ith  the owners 
of ships, recover a moiety of the ir damage.”  Then 
he goes on to mention the case of the A n n a  
K im b a ll, the B o n ito , and various other cases, in 
which he speaks of half the value of the cargo as 
being what was recovered. The reporter’s note at 
the bottom of p. 401, however, is : “  The above 
cases are not reported at all, or do not mention 
the point in  question.”  The result of th is has 
been tha t we have not got these cases before us. 
I t  is also very remarkable that i f  you look at the 
decision of Lord  Stoweli you really find i t  is a 
decision which, even as between ships, i t  is d ifficult 
to account fo r upon any principle, unless you 
call the principle of identification a principle, 
because i t  is not nearly so plain as i t  is in  the 
case of The M ila n  (u b i sup.). When you come to 
deal w ith the case of The M i la n  (ub i sup.), you find 
not merely identification applying to the owner of 
cargo or the vessel in  which the cargo is being 
carried, bu t the owner of the cargo, being possibly, 
at a ll events, gu ilty  of no negligence and no 
wrongdoing at a ll—being what is called in  the 
cases “  innocent ” —is made to accept from  each 
of the ships the ha lf of the damage sustained, 
and i t  seems to me almost impossible to ju s tify  
the application of th is rule w ithout resting 
i t  upon the principle of the identification of 
the cargo owner w ith  the owner of the ships 
or the ship in  which his goods were carried. 
The fact tha t Dr. Lushington should have 
applied th is rule as to the division of loss in  th is 
way and based i t  upon such a principle is a ll the 
more remarkable because he does i t  after a forcible 
denunciation of the absence of principle in  the 
case of Thorogood  v. B ry a n  (ub i sup.), the 
case in  which the passenger was identified w ith 
the omnibus and prevented from recovering 
any damages at all. I t  was not tha t he had 
half his damages, but he did not get any at all. 
Having denounced tha t decision as u tte rly  in 
compatible w ith any known principle, D r. 
Lushington proceeds to apply ha lf of th is principle 
which he has ju s t denounced—i t  is too unprincipled 
and too illogical to  say tha t the passengers shall 
not recover at a l l ; bu t there is ju s t enough force 
le ft to enable one to come to the conclusion tha t 
the cargo owner shall be content, when he is 
suing a person from  whom he can get the whole 
of the damages, to get judgment against tha t man 
only fo r one half. B u t a ll tha t I  have got to deal 
w ith here is something quite different really from 
the mere question of what was decided by The  
M ila n  (u b i sup.). I  have not, according to my 
view, even to decide whether what was decided in 
The M ila n  (u b i sup.) was r ig h t or wrong. As the 
case is brought before us here, I  th ink  the 
respondents are r ig h t; I  have not got any ju r is 
diction really to consider whether The M ila n  
(ub i sup.) was r ig h t or not. As I  have said already, 
there is a great deal of ground fo r saying that 
the decision of D r. Lushington, applying Lord 
Stowell’s rule to cargoes, was an extension of
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Lord  Stowell’s rule. I  suppose tha t after that 
decision was given the question of the propriety 
of tha t decision m ight have been raised at any 
time, at a ll events in  an Appellate C ou rt; but 
what is said now is tha t even on the supposition 
tha t we have.no authority to ju s tify  D r. Lushing- 
ton’s statement tha t the rule as to division of loss 
has been applied to cargoes before, tha t now i t  has 
been applied so often and in  so many cases that 
i t  has become a rule ; and i f  i t  has become a rule 
I  take i t  tha t i t  falls w ith in  these words “  In  any 
cause or proceeding fo r damages arising out of a 
collision between two ships, i f  both shall be found 
to have been in  fau lt, the rules hitherto in  force 
in  the Court of Adm ira lty, so fa r as they have 
been at variance w ith the rules in  force in  the 
courts of common law, shall prevail.”  I f  this is 
really a rule I  doubt very much whether we should 
have any power to alter tha t ru le ; but be tha t 
how i t  may, I  clearly take it, whether theoretically 
we have the righ t to do so or not, we should not 
be disposed, even i f  we had jurisd iction to do so, 
to undo a rule or to revoke a rule which fo r some 
time has been in  constant application. For 
myself, not only am I  of opinion that th is is a 
rule which has been in  constant application over a 
very long period, but I  am also of opinion tha t i t  
is a rule which the Court of Appeal recognised as 
being a rule of the A dm ira lty  Court, in  the 
decision in  Chartered M erca n tile  H a n k  o f  I n d ia  v. 
N ethe rlands  I n d ia  S team  N a v ig a tio n  Com pany  
(ub i sup.). I t  is quite true that in  tha t case there 
were three Lords Justices who delivered ju d g 
ment, namely, B rett,Lindley, and Baggallay,L.JJ., 
but Lindley, L .J. w ith whom Baggallay, L .J. con
curred, said : ‘ ‘ Assuming, then, tha t the defen
dants are liable to the p la in tiffs fo r the loss 
occasioned by the negligence of the master of the 
A fjeh , i t  is necessary to determine the amount of 
damages to which the pla intiffs are entitled. The 
action viewed as an action of to rt appears to 
come distinctly w ith in  sect. 25, sub sect. 9, of the 
Judicature A c t 1873—tha t is the sub-section which 
I  have jus t been reading—and the rules of the 
Adm ira lty  Court have to be ascertained and 
applied. I t  becomes unnecessary, therefore, to 
discuss the doctrine la id down in  horogood v. 
B ry a n  and other cases of tha t class ; fo r the 
A dm ira lty  Court has never adopted tha t doctrine. 
See The M ila n .  According to the rules of the 
A dm ira lty  Court, i f  the two ships belonged to 
different owners, then, as both ships were to 
blame, the pla intiffs would have been entitled to 
recover one half of the amount of the ir loss from 
the owners of the At.je li, and one half from the 
owners of the C row n P rin ce . See The M ila n .  
Then they go on to determine what was the 
question in  that case, namely, how fa r tha t rule, 
which they clearly recognise as a rule, would 
apply or extend to a case where both ships 
belonged to the same owners, and the judgment 
proceeds : “  As both ships belong to the same 
owners, the above rule would render the defen
dants liable fo r both halves, i.e., fo r the whole of 
the loss, and this would be the result, were i t  not 
fo r the special stipulation contained in  the b ill of 
lading, and which exonerates the defendants from 
the share of the loss attributable to the negligence 
of those in  charge of the C row n P rin ce . The 
contract in this case exonerates the defendants 
from half of the loss, and leaves them liable fo r 
the other h a lf ; and the p la in tiffs are entitled to

judgment on th is footing. Unless the parties can 
agree upon the sum fo r which judgment is to be 
entered, the amount must be ascertained by a 
reference to a master or a referee.”  A fte r that 
decision, however fu lly  we may have a r ig h t to 
review the decision of D r. Lushington in The  
M ila n  (u b i sup.), here we have got a decision which 
we must follow—the decision which I  have just

This particular case is one which really, I  
th ink, on the face of it ,  shows how lit t le  the rule 
as to damages is based upon any principle. In  
th is case the money having been brought into 
court in  the lim ita tion  of lia b ility  suit, when you 
have deductedfrom tha t sum the amount necessary 
to meet these halves, there is s ti l l  a large sum, 
about 11,0001., le ft, and the question arises is the 
rule tha t I  have been referring to such tha t the 
cargo owners cannot come upon th is balance—the 
unused balance of the sum in  court—fo r the 
other ha lf of the ir damages ? I t  seems to me tha t 
the very facts of th is case goto show tha t they can
not. I  desire to mention tha t I  have not got the 
two American cases which were cited before us, but 
they were both cases, i f  I  remember righ tly , of the 
Supreme C ourt; bu t whatever court they were 
in, I  entirely agree not only w ith  the judgments, 
bu t w ith  the vigorous reasoning which led to 
them. S till, we have only to do as the President 
of the A dm ira lty  D ivision did in  th is case—to 
follow the law; we have no ju risd ic tion to amend 
it. I  am of the opinion, therefore, tha t th is appeal 
should be dismissed, and dismissed on the usual 
terms.

F l e t c h e r  M o u l t o n , L .J .—This appeal arises 
out of a collision between the steamship D ru m la n -  
r ig  and the steamship T o n g a riro . The D ru m la n -  
r ig  has paid in to  court the maximum amount for 
which she can be held liable under the provisions 
as to the lim ita tion  of liab ility , w ith an admission 
tha t she was partly  to blame fo r the collision. By 
the frank statement of counsel fo r the appellants 
we are to decide th is case upon the basis tha t the 
T o n g a riro  was also to blame. The actual point 
before us arises from  the fact tha t the owners^of 
the cargo on the T o n g a riro  have sent in  a claim 
against the fund in  court fo r the whole of the 
damages tha t they have suffered by the collision. 
The registrar, acting upon what is admitted to be 
the rule universally applied in  such cases, has 
allowed them only one-half of the amount of their 
damages; the consequence of so doing being that 
there w ill be a surplus of the fund in  court rather 
greater than the remaining half of the cargo 
owners’ damages, which w ill, on our decision, be 
handed back to the owners of the D ru m la n r ig .  
The appellants contend tha t they are entitled to 
receive out of the fund in  court the whole of the 
damages which they have suffered. They do not 
deny tha t the rule which received its firs t judicia l 
enunciation in  the judgment of Dr. Lushington in 
the case of The M ila n  (u b i s u p .) ,and which has 
always been followed since, is against them ; bu 
they desire to get tha t case overruled and have 
the rule now in  force replaced by a rule tha t the 
owners of cargo on the one vessel are entitled to 
receive the ir fu l l  damages from  the other vessel. 
I  th ink  the points which we have to decide are 
very short, and we have had the assistance of an 
extremely able argument and have been referred, 
I  believe, to  a ll the cases which can possibly 
assist us.
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I t  is evident tha t from a very early date 
—certainly as early as 1815—the A dm ira lty  
Court refused to adopt the common law doctrine 
that where there has been a collision arising from 
the fa u lt o f both vessels, both parties, being gu ilty  
of negligence, must bear the ir own loss; and in  
the earliest case to which we were referred, The  
W oodrop S im s (ub i sup.) i t  was la id down that the 
A dm ira lty  Court apportioned the to ta l loss 
between the two gu ilty  parties ; but no method of 
apportionment was laid down in  tha t case. I  
cannot help th ink ing  tha t the case in  the House 
of Lords in 1825, H a y  v. L e  Neve (u h i sup.), showed 
tha t at tha t time the apportionment was in  halves, 
bu t whether i t  was universally so, or not, I  do not 
know. Certainly the rule as to halves seems to 
have applied to the case of the ship. I t  was 
thought in  H a y  v. Le  Neve (u h i sup.) tha t 
i t  also applied to the cargo, but, as i t  is 
not stated whether the cargo belonged to the 
shipowner, one is not able to deduce anything 
very clearly from tha t case as to the point 
which we have to decide. B u t in  1861 the 
very point we have to decide came before 
D r. Lushington in  The M ila n  (u h i sup.). The 
state of the law at tha t tim e was as follows : 
In  Thorogood  v. B ry a n  (u h i sup.), a case of collision 
between two omnibuses, a passenger in  one of the 
omnibuses was held at common law to  be so 
identified w ith the omnibus in which he was 
carried tha t i f  there had been negligence on the 
part of the driver of his omnibus he could not 
recover. No doubt this doctrine of identification 
was accepted in  the courts of common law. 
Now, i t  was urged in  the case of The M ila n  (uh i 
sup.) tha t the A dm ira lty  Court ought to adopt 
the same rule, and tha t the negligent navigation 
of the wrongdoing carrying vessel should be held 
in  law to be the negligence of the owner of the 
cargo carried i f  he is not the owner of the ship. 
D r. Lushington form ally refused to follow the 
common law doctrine on tha t point, and I  must 
confess tha t I  do not th ink tha t the decision of 
Dr. Lushington has always been treated in  the 
way in which i t  should have been treated. I t  has 
been suggested tha t he did not mean the words 
tha t he used. They are as clear as words can be, 
and I  have not the very slightest doubt tha t he 
meant to  say a ll tha t he did say, and I  can find 
ho objection whatever to tha t pa rt of his decision 
which is here material. He refers to the case of 
Thorogood v. B ry a n  (u h i sup.), which be says has 
been put before him as laying down a rule to the 
effect tha t a cargo owner selecting a ship to carry 
his cargo is so fa r identified w ith the ship which 
is carrying his cargo tha t the negligence of those 
on board the ship must be taken to be his negli
gence. He says : “  W ith  due respect to the judges 
who decided tha t case, I  do not consider tha t i t  
is necessary fo r me to dissect the judgment, but I  
decline to be bound by i t  ” — he gives fu ll reasons 

“  because i t  is a single case; because I  know 
upon inquiry tha t i t  has been doubted by high 
a u th o rity ; because i t  appears to me not recon
cilable w ith  other principles la id down at common 
la w ; and, lastly, because i t  is directly against 
H a y  v. Le Neve, and the ordinary practice of the 
Lourt of A dm ira lty—fo r if,  by the practice of the 
Lourt of Adm ira lty , the owner of a delinquent 
®hip, where both ships are to blame, may recover 
one half of his loss, a f o r t io r i  the innocent owner 
° i  the cargo cannot be deprived of a like remedy.”  

V ol X I. ,  N . S

Now, in  the clearest way possible he says he has 
decided this case upon the practice of the 
A dm ira lty  Court, and he rejects the doctrine laid 
down definitely and accepted in  common law. 
That is not the only part of the judgment which 
shows tha t this is a judgment in  defiance of the 
common law doctrine and based upon the 
A dm ira lty  practice, because at p. 401 he says 
tha t “  the practice of the Court of A dm ira lty  
appears to have been uniform , tha t where both 
ships are to blame, and where the provisions of 
the statute do not interfere, the owners of cargo, 
equally w ith the owners of ships, recover a moiety 
of the ir damage.”  He gives five or six cases in 
which tha t has been held, and they show 
that i t  has been so held not only in  a court of 
firs t instance, but in  the Court of Appeal and 
the Judicia l Committee of the P rivy  Council. 
So, no judge could have made i t  plainer tha t this 
was an A dm ira lty  decision rejecting the decision 
of the common law courts in  Thorogood  v. B ry a n . 
Then, in  the concluding parts of his judgment, he 
gives the reason which he believes to underlie this 
Adm iral ly  practice.

Now, the President of th is court seems to th ink  
tha t this Adm ira lty practice is very unjust. For 
my own part I  th ink  tha t i f  you look at the 
whole question i t  is ju s t as like ly  to do justice 
in the m ajority of cases as the doctrine which 
prevails at common law ; but, whether i t  is jus t 
or not, D r. Lushington lays down, and I  th ink  
clearly and rig h tly  lays down, tha t i t  has become 
the A dm ira lty  practice, and he suggests a reason 
fo r it. He suggests tha t the Court of A dm ira lty  
looked upon the two peccant ships as two to r t
feasors, and i t  divided the responsibility equally 
between them, so tha t the owners of the cargo 
recovered one half of the ir damages from one ship 
and the other half from the other ship. That, 
certainly, is at least as ju s t a doctrine as the 
common law doctrine tha t there is no contribution 
between tortfeasors. I t  is suggested tha t tha t 
decision in  The M ila n  (u b i sup.) has been affected 
by the fact tha t the decision in  Thorogood v. 
B ry a n  (u b i sup.) has been overruled by the decision 
in  The B e rn in a  (u b i sup.). How a case in  which the 
judge elaborately makes i t  clear tha t so fa r from  
basing his decision on Thorogood v. B ry a n  (u b i sup.) 
he decides as he does in  spite of Thorogood  v. 
B ry a n  (u b i sup.) can possibly be affected by the 
overruling of Thorogood  v. B ry a n  (u b i sup.) I  do 
not see, and i t  is quite clear tha t the judges who 
overruled Thorogood  v. B ry a n  (u b i sup.) realised 
this, fo r Lord Esher points out tha t th is 
case of The M ila n  does not depend upon 
Thorogood  v. B ry a n  (u b i sup ), and the same is 
pointed out by Lord Lindley. Therefore, so far 
as the grounds upon which The M i la n  (ub i sup.) 
was decided are concerned, they are absolutely 
unaffected by anything done since, excepting one 
th ing which I  am going to refer to, which was in 
my eyes a statutory enactment making the 
Adm ira lty  rules permanently effective. That is 
to be found in  sect. 25, sub-sect. 9, of the Judicature 
Act 1873, which reads : “ In  any cause or proceed
ing fo r damages arising out of a collision between 
two ships, i f  both shall be found to have been in 
fault, the rules hitherto in  force in  the Court of 
Adm ira lty, so fa r as they have been at variance 
w ith the rules in  force in  the courts of common 
law, shall prevail.”  I  ask myself what rules were 
in  force which were or could be at variance w ith

3 N
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the rules of common law, and the answer seems to 
me to adm it of no doubt—i t  is the rule w ith  regard 
to damages, by which only one-half of the damage 
can be recovered against the other wrongdoing 
ship. I  th ink  no suggestion has been made of 
any other rules to  which th is gives affirmation.
I t  is suggested tha t one rule, namely, the rule in 
the case of damage to two ships, is earlier in  orig in 
than tha t which extended i t  to the case of cargo 
on the ships. Both those rules were in  force 
and were constantly applied long before the 
Judicature A c t 1873 was passed, and therefore 
on the interpretation of tha t provision in  the 
Judicature A c t I  hold that by tha t statute th is 
rule in  The M i la n  was directed to prevail, and 
that, in  spite of Thorogood v. B ry a n , or any other 
doctrine, i t  was to be the rule to be applied in  the 
Court of Adm ira lty, and nothing else. Even i f  I  
doubted as to the interpretation of this provision 
in the Judicature A c t I  do not th ink  i t  is open 
to th is court to  take a different view. In  
C harte red  M erc a n tile  B a n k  o f  I n d ia  v. N e th e r
lands In d ia  S team  N a v ig a tio n  Com pany (u b i sup.), 
Lindley, L  J. who delivered a judgment in  which 
Baggallay, L .J. concurred—the judgment of the 
m ajority  of the court—distinctly lays down tha t 
th is rule is referred to in  the section which I  have 
read in  the Judicature Act, and d is tinctly  decides 
th a t i t  is therefore made binding. We have no 
power to overrule tha t decision, and tha t part of 
the decision was necessary fo r the judgment in  
tha t case, so tha t i t  is no o b ite r d ic ta . In  these 
circumstances I  hold tha t both by the interpreta
tion  which I  myself should pu t upon tha t section 
of the Judicature Act, and by the authoritative 
interpretation pu t upon i t  in  this court in  the 
C hartered M e rc a n tile  B a n k  case, th is ru le is a 
rule tha t is to prevail. Therefore the appeal must 
be dismissed.

B u c k l e y , L .J .— A collision having taken place 
between the D ru m la n r ig  and the T o n g a r iro , an 
action was brought in  the A dm ira lty  Division by 
the owners of the one ship against the other in 
respect of damages or loss. Those proceedings were 
compromised, and effect was given to the com
promise by a consent order by the President con
demning the owners of the D u n la n r ig , and their 
bail, in  a moiety of the damages of the T o n g a riro , 
The claim of the owners of the T o n g a riro  has been 
brought in and allowed at 22,3501.; a moiety of 
tha t would be 11,1757. The D ru m la n r ig  took 
proceedings to obtain lim ita tion  of lia b ility , and 
tha t amount has been brought in to  court. The 
cargo owners of the T o n g a r iro  have brought in 
the ir claims, and those have been allowed at 
21,4331. There is sufficient, therefore, in  the 34,0001. 
th a t is in  court to answer 20s. in  the pound on
21.0001. fo r the cargo owners, and 11,0001. fo r the 
shipowners in  the case of the T on g a riro . 
B u t the owners of the D ru m la n r ig  say that 
the cargo owners of the T o n g a r iro  are not 
entitled to more than one moiety of the amount 
of the ir damages, which would be 10,6001, 
and there ought to be paid back to them 
out of court a balance which would result in  about
10.0001. or 12,0001. The question is whether that is 
rig h t or whether that is wrong. Now, in  the pro
ceedings neither vessel had been found to blame, 
because an order was made by consent w ithout any 
finding upon the subject; but in  the lim ita tion  suit 
the D ru m la n r ig , although not found to be to 
blame, admitted herself to  be partly  to blame, and

counsel fo r the appellants, the owners of cargo on 
the T o n g a r iro , has elected to argue this case as i f  
there had been a finding tha t the T o n g a r iro  also 
was to blame. He says, fa irly  enough, tha t the 
consent order which was made was made on the 
basis th a t was so ; therefore we have to adjudicate 
upon this footing, viz., as i f  there was a finding 
tha t both the T o n g a riro  and the D ru m la n r ig  were 
to blame. Now, the case has been presented to 
us by the appellants as i f  the matter fo r deter
m ination was whether in  Dec. 1861 Dr. Lushington 
rig h tly  decided the case of The M ila n .  Now, 
speaking fo r myself, I  want to say tha t I  cannot 
find tha t the decision in The M ila n  was based on 
any legal principle at all. I f  i t  was based on any 
legal principle—counsel fo r the appellants say 
tha t i t  was to a certain extent—i t  was based, 
according to the ir contention, upon Thorogood  v. 
B ry a n  (u b i s u p .) ; but, inasmuch as Thorogood v. 
B ry a n  has been overruled by the case of The  
B e rn in a  (u b i sup.), The M ila n ,  i f  i t  was decided on 
tha t principle, was decided on a wrong principle. 
Under the circumstances, there is no principle at 
all, so fa r as I  can see, upon which i t  can be said 
that, as a matter of legal principle, the decision of 
D r. Lushington in The M ila n , was right. B u t that 
is not a matter which, in  my view, assists the 
appellants at all. Counsel fo r the appellants 
have argued tha t Dr. Lushington was proceeding 
thus in  this case: that, while disclaiming any 
authority fo r Thorogood v. B ry a n  (u b i sup.) to bind 
him,he was really adopting it, subject to a lim itation. 
The facts in  The M ila n  (u b i sup.) were tha t both 
vessels were to blame, but the L in d is fa rn e  was to 
blame in  such a way as that, by v irtue of sect. 298 
of the Merchant Shipping Act 1854, she could not 
recover because she was gu ilty  of a breach of a 
regulation, and the Act of Parliament provides 
tha t under those circumstances she cannot recover. 
The question in  tha t case was whether the cargo 
owners on the L in d is fa rn e  could recover. They 
were the claimants, and counsel fo r the appellants 
in  th is case have sought to say D r. Lushington 
was proceeding upon the footing tha t the cargo 
owners were to be pu t in  the same position as the 
owners of the L in d is fa rn e , the ship concerned— 
tha t is to  say, entitled to recover only a moiety, 
the cargo owners being discharged from the 
statutory bar which has precluded the ship from 
having anything under the circumstance tha t she 
was w ith in  sect. 298 of the Merchant Shipping Act 
1854Now, I  have listened to the argument, but 
I  confess i t  has wholly failed to convince me. I  
do not th ink the L in d is fa rn e  proceeded on any 
such footing at all. I t  seems to me tha t i t  pro
ceeded on th is footing : The r ig h t of these cargo 
owners in  a court of law would have been one 
th in g ; they would have been, he says, recovering 
the ir whole loss ; but he says I  am s itting  in  the 
Court of A dm ira lty  ; the Court of A dm ira lty  has 
higher notions of justice than common law. The 
Court of A dm ira lty  thinks i t  righ t, in  the case of 
ships, tha t i f  both are to blame you shall not be 
driven to this—tha t neither can recover anything 
—but tha t they should divide the loss between 
them ; and what he goes on to say is, “  I  th ink  
the same principle ought to be extended to the 
case of cargoes ” ; and, therefore, he was not, to 
my mind, asserting that, upon any legal principle 
at all, there was any r ig h t to do tha t which he 
was going to do, but he was saying: “  S itting  here
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in  the Court of Adm ira lty , th is is what I  th ink  is 
jus t and fa ir, and therefore I  shall do i t . ”  
Before I  leave the case of The M i la n  (u b i sup.) I  
wish to say I  do not th in k  i t  quite stops there, 
because a question has been raised as to  whether 
Dr. Lushington was inventing th is fo r the firs t 
time, or tha t he was orig inating th is ; but I  find 
him  saying on p. 401: “  The practice of the 
Court of A dm ira lty  appears to have been uniform , 
tha t where both ships are to blame, and where 
the provisions of the statute do not interfere, the 
owners of cargo, equally with the owners o f ships, 
recover a moiety of their damage.”  Those words, 
“  where the provisions of the statute do not 
interfere,”  I  confess I  do not understand. I  th ink 
there is a lit t le  confusion of thought there. Of 
course, i f  he meant to express, as he has ju s t been 
saying in the earlier part of the judgment, tha t 
to the cargo owner the provisions of the statute 
do not apply, the words are perfectly intellig ib le, 
but tha t is not the run of the sentence. I  th ink  
he must mean that, but i t  is quite immaterial fo r 
the present purpose, he has stated there that, in 
his experience, which was great, there was a 
practice in  the Court of A dm ira lty  which was 
uniform , and tha t practice was tha t owners of 
cargo recover a moiety only of their damage. 
I t  seems to me, therefore, that The M ila n  (u b i 
sup.), i f  we are going to treat i t  as a decision 
based on legal principle, rested on none at all, 
and in that sense i t  was w rong; bu t i f  i t  was an 
enunciation of a rule which the Court of Adm ira lty 
were going to adopt because they thought i t  was 
fa ir, and had adopted i t  fo r many years, then of 
course tha t is a to ta lly different matter. I t  is not 
a question of a decision which is to be overruled 
as being erroneous, but a statement of a course 
of practice which may or may not at the present 
time, in  point of fact, be valid in  point of law.

Now, whether i t  is valid in  point of law depends 
on sect. 25, sub-sect. 9, of the Judicature Act 
1873 : is th is a rule of the Court of A dm ira lty  or 
not. Now, that section mentions “  Rules hitherto 
in  force in  the Court of A dm ira lty ,”  “ Rules in 
force in  the courts of common law,”  and a lit t le  
later, in  sub-sect. 11, “ Rules of equ ity”  and 
“  Rules of common law.”  Now, no doubt i t  
is a lit t le  difficu lt to  see exactly what the 
word “ ru les”  means there, but I  apprehend 
that i t  extends to such a case as this. As 
we a ll know, according, to the decision in  the 
case of M ason  v. Bond, the rule in  the Court of 
Chancery was tha t a secured creditor in  an 
administration was entitled to prove fo r the whole 
of his debt, and then realise his security as much 
as he could both under one and the other. That 
was not the rule in  the Court of Bankruptcy, 
there is a statutory rule there. The secured 
creditor had to value his security and prove only 
fo r his difference. The one was the rule of 
equity ; the other was a rule, by force of statute 
there, of the Court of Bankruptcy. Many sim ilar 
illustrations m ight be put. O f course, the old 
conflict between equity and law was that equity 
thought that law did not do justice, and therefore 
equity intervened and introduced principles or 
rules of her own which tempered the severity of 
common law, and the rule of equity was incon
sistent w ith and repugnant to, and, under certain 
circumstances, overrode, the previous rules and 
practice of a court of law. Now, I  th ink 
the word “  rules ”  here points to something

of tha t kind, and here there is a court of 
peculiar ju risd ic tion—the Court of A dm ira lty— 
and i t  has rules sim ilar to the rule in M ason  v. 
B ond. I t  thought i t  fa ir  under certain circum
stances not to follow the principles of common 
law and say as between two tortfeasors neither 
shall sue the o the r; i t  thought f i t  to say, 
there being two tortfeasors, they should 
share the loss between them. That, I  appre
hend, was the rule of the Court of Adm ira lty . 
Now, I  have gone. in to that, but I  do not th ink  
i t  was necessary to do so, because, in  my vie w, so 
fa r as th is court is concerned, the matter fo r 
decision before us is really concluded by the 
decision in  the case of C hartered B a n k  o f  I n d ia  v. 
N ethe rlands In d ia  S team  N a v ig a tio n  Com pany  
(u b i sup.). There the facts were tha t an action 
was brought at law—the action was brought by 
the owner of cargo on the C row n P rin ce , and he 
sued the owner of the other vessel, the A tjeh , with 
which the collision occurred; but a peculiar 
circumstance of the caBe was tha t the owner of 
that steamer was also the owner of the C row n  
P rince . The question fo r decision was what 
the cargo owner was entitled to recover from 
the defendants in tha t state of things. Now, 
what was affirmed was th is : I f  i t  had not 
been the fact tha t there had been a common 
owner, there is no question but tha t at law the 
cargo owner could have recovered from  one to r t
feasor, the owner of the other vessel, the to ta l 
amount of the damages. The court was consider
ing whether he could do so or not in  an action 
brought at law, and what the court held was, 
that, inasmuch as the tortfeasor whom the cargo 
owner was suing as owner of the second vessel 
was also the owner of the firs t vessel, he could not 
recover at law more than half fo r th is reason, tha t 
i f  the proceedings had been, as they were not, in  
the Court of Adm ira lty, the cargo owner would, 
in  the Court of Adm ira lty, only have got half his 
damages from the other vessel; and they base 
that upon this : F irst, they affirm tha t under 
sect. 25, sub-sect. 9, of the Judicature A ct 1873 
this rule, so to call it ,  o f the Court of A dm ira lty  
is a rule w ith in tha t section—i t  expressly decides 
that p o in t; and then, secondly, finding tha t tha t 
was so—tha t i t  was a rule of the A dm ira lty  Court 
—they necessarily also affirm what tha t rule was 
because they gave effect to it, and they affirm 
tha t the rule was tha t the cargo owner could 
only get half his damages. Now, i t  seems 
to me tha t tha t covers the whole ground 
here. I t  decides both tha t the practice— 
whatever you like  to call i t —which is found in 
The M ila n  (ub i sup.) is a subsisting rule of the 
Court of Adm ira lty , and decides that, by virtue of 
sect. 25, sub-sect 9, of the Judicature A c t 1873, 
tha t is now also the rule at law, because the rule 
of Adm ira lty  is to prevail. Under these circum
stances 1 th ink, although the case has taken some 
time in  th is court, there was nothing to argue, 
and tha t th is case is entirely governed by that 
decision.

Solicitors fo r the appellants, C a tta rn s  and 
C atta rns.

Solicitors fo r the respondents, B o tte re ll and 
Roche, agents fo r W eigh tm an, P edder, and Co., 
Liverpool.
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June  27, 28, and  J u ly  7, 1910.
(Before V a u g h a n  W il l ia m s , F l e t c h e r  

M o u l t o n , and B u c k l e y , L.JJ.)
M a r k t  a n d  Co. L im it e d  v . T h e  K n ig h t  

.St e a m s h ip s  C o m p a n y  L im i t e d ; Sa l e  a n d  
F r a za r  L im it e d  v . T h e  K n ig h t  St e a m 
s h ip s  Co m p a n y  L im it e d , (a)

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

P ra c tice —P a rtie s — J o in d e r o f  p la in t if fs — R epre
sentative  action— O rder X V I , r . 9.

The p la in t if fs  were sh ippers o f goods on hoard a 
vessel be longing to the defendants on a voyage to 
Ja p a n  d u r in g  the Russo- Japanese W ar. O n her 
voyage the vessel was sunk by a R uss ian  cru ise r  
on the g round  th a t she was c a rry in g  contraband  
o f w ar.

The p la in t if fs  thereupon in s t itu te d  an  a ction  
aga in s t the defendants, the w r its  being issued 
“  on b e h a lf o f  themselves and  others owners o f 
cargo la te ly  laden on board ”  the vessel, and  the 
c la im  as indorsed  on the w r its  was “  F o r  damages 
f o r  breach o f  con tra c t and  d u ty  in  and  about the 
ca rriage  o f  goods by sea.”

The  defendants took ou t a summons ask ing  th a t 
the w r its ,  o r so m uch o f  the w r its  as re la te d  to 
p a rtie s  other th a n  the p la in t if fs ,  be set aside on 
the g round  th a t the p rov is ions  o f  O rde r X V I ,  
r . 9, were no t app licab le.

H e ld  (B uck ley , L .J . d issen ting), th a t the p la in t if fs ,  
no t being “  persons having  the same in te re s t in  
one cause o r m a tte r,”  were n o t e n tit le d  to sue fo r  
damages in  a representative capacity, and  th a t  
the w r its  ought therefore to be set aside.

A p p e a ls  by the defendants from an order of 
Buckn ill, J. refusing to set aside the w rits in  the 
following actions.

The firs t action, as appeared from  the w rit 
therein, was brought by “ M ark t and Co. L im ited  
on behalf of themselves and others owners of 
cargo lately laden on board the steamship 
K n ig h t  Com m ander.”  The claim indorsed on the 
w rit was “ For damages fo r breach of contract 
and duty in  and about the carriage of goods by 
sea.”

The second action, as appeared from the w rit 
therein, was brought by ** Sale and Frazar L im ited  
on behalf of themselves and others owners of 
cargo lately laden on board the steamship K n ig h t  
C om m ander.”

The p la intiffs M ark t and Co. L im ited carried 
on business in the U nited States of America, and 
the pla intiffs Sale and Frazar L im ited  carried 
on business in  Japan. The facts of the case were 
tha t the p la in tiffs  and those whom they pur
ported to represent had shipped goods on board 
the steamship K n ig h t  Com mander, belonging to 
the defendants, when she was on a voyage from 
New York w ith  general cargo fo r Japanese ports 
in  Ju ly  1904, at the time of the war between 
Russia and Japan. When distant about ninety 
miles from Yokohama, the K n ig h t Com m ander 
was held up by a Russian squadron and searched, 
and on the ground tha t she carried contraband 
of war and that her papers were not in order, 
and also because there was not on board the 
steamer a sufficient quantity of coal to carry her 
to a Russian port, notice was given to her captain 
and crew to qu it the vessel, which was then sunk
(a) Heported by E dWABD J. M. CHAPLIN Esq . Ba.rriBtsr-at.La*>.

by shell fire, and a ll her cargo and crew’s effects 
were lost.

By a le tter dated the 5th May 1910 the plain
tiffs ’ solicitors gave notice to the defendants 
solicitors tha t Messrs. Sale and Frazar Lim ited 
were claim ing on behalf of themselves and the 
follow ing (here follows a long lis t containing 
fo rty-four names), and also tha t in the w rit issued 
in the name of M ark t and Oo. L im ited  they 
claimed on behalf of themselves and a ll the other 
firms and companies above mentioned and also 
on behalf of Messrs. Sale and Frazar Lim ited.

The defendants took out a summons in each 
action fo r an order tha t the w rit of summons and 
a ll subsequent proceedings be set aside fo r irre 
gularity, or, in  ttie alternative, tha t so much of the 
w rit as related to parties other than the p la intiffs 
named therein, other than Sale and Frazar Lim ited, 
be struck out on the ground tha t the persons on 
whose behalf the action purported to be brought 
were not persons having the same interest in  one 
cause or matter, and were not persons in  whom 
any r ig h t to re lie f in  respect of or arising out of 
the same transaction or series of transactions 
was or could be alleged to exist.

BucKnill, J., affirm ing the order of Master 
Wilberforce, refused to set aside or vary the writs 
in  the action.

The defendants appealed.
Order X Y I .  provides :
K ale  9. W here there are numerous persons having  the 

same in te res t in  one cause o r m a tte r, one o r more of 
such persons may iu e  or be sued, or m ay be authorised 
b y  the  cou rt o r a judge to  defend in  such cause or 
m a tte r, on behalf o r fo r  the  benefit o f a ll persons so 
interested.

Leslie  Scott, K.O. and Keogh fo r the defendants. 
—The question is whether a representative action 
can be brought by shippers fo r breach of contract 
where the causes of action are different. Claims 
have been pu t forward by owners of cargo, who say 
they are not shippers of contraband goods, whilst 
others have presented claims against the ship for 
breach of contract fo r not having the ship 
adequately documented so tha t a heterogeneous 
collection of issues would arise at the tr ia l as to 
what m ight be contraband or non-contraband. 
The true proposition applicable is that, although 
in  th is case a ll the parties have suffered a common 
wrong—namely, the destruction of the ship by the 
Russian cruiser—they have no common r ig h t or 
interest, so that Order X Y I.,  r. 9, does not apply. 
They refer: ed to

Duke o f B edford  v. E llis  and  others, 83 L  T . Rep. 
6 8 6 ; (1901) A . C. 1 ;

Sm urthw aite  and others v. H ann ay  and others, 
7 A sp. M ar. Law  Cas. 485 (1 8 9 4 ); 71 L . T . Rep. 
157 ; (1894) A . C. 494.

B ailhache , K.C. (Leek w ith  him) fo r the 
pla intiffs.—I t  is Bought to bring an action on 
behalf of a ll the owners of cargo w ith the 
authority of each owner in respect of a common 
cause of action. Meanwhile proceedings are 
pending against the Russian Government in  the 
Prize Court at Libau, and, i f  those proceedings 
are successful, the present actions w ill not go on. 
The p la in tiffs  are anxious to preserve the ir rights 
in  order to prevent the Statute of L im itations 
running against them. The owners of cargo have 
a common righ t here the same as in  the ease o t 
the f ru it  and vegetable growers in  D uke of Bedford
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v. E l l is  and  others (sup .). [F l e t c h e r  M o u l t o n , 
L .J .—A  common r ig h t must have a common 
source.] There would have been the same 
cause of complaint i f  there had been no bills 
of lading at all. I t  was not necessary fo r the 
purpose of the statement of claim to refer to 
the b ills  of lading at all. The p la in tiffs desire to 
represent the owners of non-contraband goods 
only, and are quite w illing  th a t the claims 
should be amended accordingly. He referred 
to

Beeching v . L lo yd , 3 D rew . 237 ;
D rincq b ie r  v . Wood, 79 L . T . Rep. 548; (1899) 1 

Ch. 393.
Keogh  in  reply. Car. aAv m l t

J u ly  7.—The follow ing w ritten judgments were 
delivered:—

V a u g h a n  W il l ia m s , L .J .—The p la in tiffs in 
th is case claim to sue in a representative character 
on behalf of themselves and others owners of 
cargo lately taken on board the steamship K n ig h t  
Com mander. The defendants are the K n ig h t 
Commander Steamship Company L im ited. The 
indorsement on the w rit is : “  The p la in tiffs ’
claim is fo r damages fo r breach of contract and 
duty in  and about the carriage of goods by sea.”  
The question which we have to decide is whether 
or not the p la in tiff company is entitled to sue in 
a representative character on behalf of others the 
owners of cargo lately taken on board the steam
ship K n ig h t  Com mander. The w rit does not 
qualify the word “  others.”  The w rit does not 
disclose whether a ll the owners are intended, 
and does not define which are the same. There 
is another action pending against the same 
defendants in  which M ark t and Co. L im ited  are 
plaintiffs. This action is also a representative 
action and in  a ll respects sim ilar to  the action in  
which Sale and Frazar L im ited are plaintiffs, and 
the w rit is issued by the same solicitors on the same 
day. A  summons was issued in  each case by the 
defendants fo r an order to set aside the w r it of 
summons fo r irregu la rity  ; or, in  the alternative, 
tha t so much of th is w rit as relates to parties 
other than the named p la in tiffs be struck out on 
the grounds tha t the persons on whose behalf the 
action purports to be brought are not persons 
having the same interest in  one cause or matter, 
and are not persons who have any r ig h t to relief 
in respect of or arising out of the same trans
action or series of transactions, and tha t they are 
persons on whose behalf another action is 
brought fo r the same alleged causes of action. 
These actions are not actions brought under the 
provisions of Order X V I.,  r. 1, which deals w ith 
the joinder of p la intiffs claiming r ig h t to relief in 
respect of or arising out of the same transaction 
or series of transactions as alleged to exist, 
whether jo in tly , severally, or in  the alternative, 
where i f  such persons brought separate actions 
common questions of law or fact would arise. 
These actions are brought under the provisions 
of rule 9 of Order X V I.,  which runs: “ Where 
there are numerous persons having the same 
interest in  one cause or matter, one or more of 
such persons may sue or be sued, or may be 
authorised by the court or a judge to defend in  
such cause or matter, on behalf of or fo r the 
benefit of a ll persons so interested.”  I f  one looks 
roerely at the indorsement on the w rit, and at 
the words of Order X V I.,  r. 9, i t  is d ifficu lt to

come to the conclusion tha t those words ju s tify  
the present p la in tiffs suing as representatives of 
numerous persons “  having the same interest in  
one cause or matter,”  who may sue or be 
sued or may be authorised by the court to 
defend in  such cause or m atter on behalf 
of or fo r the benefit of a ll persons so interested. 
The action is brought, as appears from the in 
dorsement on the w rit, “  fo r damages fo r breach 
of contract and duty in  and about the carriage of 
goods by sea.”  So fa r as this action is an action 
fo r breach of contract, the orig in  of the contract 
was the respective bills of lading issued by the 
ships to the respective shippers. There is nothing 
on the w rit to show tha t the bills of lading and 
the exceptions therein were identical, or tha t the 
goods the subject of the b ills  of lading were of 
the same class either in  kind or in  relation to the 
rules of war under which the same article may be 
contraband or not according to its destination. 
As to the le tter of the 5th May 1910, w ritten by 
the solicitors fo r the p la in tiffs and addressed to 
the solicitors fo r the defendants, i f  one treats i t  
as part of the indorsement of the w rit, which i t  
is not, i t  is convenient to consider whether i t  
affects substantially the question whether the 
action is an action which on the face of i t  appears 
to disclose the fact tha t th is action is an action 
brought by numerous persons having the same 
interest in  one cause or matter. The letter begins 
w ith a notice tha t the pla intiffs abandon some 
eight actions by owners of cargo lately on board 
the steamship K n ig h t  Com m ander against the 
K n ig h t Commander Steamship Company, and 
then in  respect of w rit No. 1379 informs the 
defendants tha t Messrs. Sale and Frazar L im ited  
are claim ing damages on behalf of themselves and 
some forty-six persons w ith names and addresses, 
which include nations and places a ll over the 
world, and the le tter concludes w ith  these words : 
“  In  the w rit issued in  the name of M ark t and Co. 
L im ited, those gentlemen claim on behalf of 
themselves and a ll the other firm s and com
panies above mentioned, and also on behalf of 
Messrs. Sale and Frazar L im ited  above men
tioned.”  I  do not th ink  tha t i t  appears by the w rit, 
even as amplified by the letter, tha t there is any 
bond or connection w ith  either of the persons 
whom the p la intiffs appeared to represent except 
tha t these people are a ll of them shippers of goods 
on board the same ship, the whole cargo of which 
was lost by the sinking of the K n ig h t  Com m ander 
by a Russian warship during the Russo-Japanese 
W ar. There is, in  my opinion, no common 
purpose, so fa r as the shippers are concerned, 
and no connection which would ju s tify  a repre
sentative action either under rule 9 or under the 
old Chancery practice. B u t a construction has 
been put upon th is rule 9 of Order X V I .  by the 
House of Lords in the case of D uke  o f  B ed fo rd  v. 
E ll is  and others (sup.) which gives a somewhat 
more expanded area to the words of the rule 
than p r im d  fa c ie  appears, and which, i t  is 
said, justifies the present representative action. 
I  th ink  not. Upon p. 8 of the report of D uke  
o f B ed fo rd  v. E l l is  and  others one finds in  the 
judgment of Lord  Macnaghten these words: 
“  Under the old practice the court required the 
presence of a ll parties interested in  the matter 
in  suit, in  order tha t a final end m ight be made 
of the controversy. B u t when the parties were 
so numerous tha t you never could ‘ come at
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justice,’ to use an expression in  one of the older 
cases, i f  everybody interested was made a party, 
the rule was not allowed to stand in  the way. 
I t  was orig ina lly  a rule of convenience; fo r 
the sake of convenience i t  was relaxed. Given a 
common interest and a common grievance, a 
representative suit was in  order i f  the relief 
sought was in  its nature beneficial to a ll whom 
the p la in tiff proposed to represent.”  Now the 
words “  given a common interest and a common 
grievance, a representative suit was in  order i f  
the relief sought was in  its nature beneficial to 
a ll whom the p la in tiff proposed to represent ”  are 
the words by which Lord Macnaghten describes 
the old practice before the Judicature A c t of the 
Court of Chancery. And on p. 9 he says : “  There 
are plenty of other cases which show that, in 
order to ju s tify  a person suing in  a representative 
character, i t  is quite enough tha t he has a 
common interest w ith those whom he claims to 
represent ” ; and goes on to say, speaking of the 
case before him : “  A ll  growers have the same
rights. They a ll rely on one and the same A ct 
of Parliament as their common charter.”  Lord 
Macnaghten then proceeds to quote from  the 
judgm ent of Lord  E ldon in  C ockburn  v. T hom p
son (1809, 16 Yes. 321) and A d a ir  v. N ew  R iv e r  
Com pany  (1805, 11 Yes. 429). “  The s tr ic t
rule,”  he said, “  was tha t a ll persons materially 
interested in  the subject of the suit, however 
numerous, ought to be parties . . but tha t
being a general rule established fo r the convenient 
adm inistration of justice must not bs adhered 
to  in  cases to which consistently with practical 
convenience i t  is incapable of application.”  “  I t  
was better,”  he added, “ to go as fa r as possible 
towards justice than to deny i t  altogether.”  He 
la id  out of consideration the case of persons 
suing on behalf of themselves and a ll others, “  for, 
in  a sense,”  he said, “  they are before the court.”  
The headnote to the report of A d a ir  v. N ew  R iv e r  
C om pany referred to by Lord  Macnaghten con
tains the fo llow ing passage: “  The general rule 
requiring a ll persons interested to be parties may 
be dispensed w ith, where i t  is impracticable or 
extremely difficult. In  such a case, to obtain a 
decree, to establish the rig h t o f suit to a w ill, 
fo r instance, the court only requires parties suffi
cient to secure a fa ir  contest; and, the r ig h t 
being established in  tha t way, consequential relief 
may be had against the rest in  another suit.”  
These two quotations seem to dispose of any 
objection based upon the omission of some of 
the parties interested, and also of the suggestion 
tha t there cannot be a representative action in  a 
case where individual consequential re lief is 
claimed by or against those before the court. I  
th in k  that, even taking the old practice as 
described by Lord  Macnaghten as governing the 
present practice, the w rit in  the present case 
cannot be supported, but I  must observe tha t the 
practice regarding representative actions was 
lim ited to the Court of Chancery and was not 
adopted by the common law courts. W hat we 
have to do íb  to  construe the rules of the Judica
ture A c t which define the application of the 
practice as to representative actions fo r the 
Common Law D ivision and the Chancery D iv i
sion alike, and which, properly construed, w ill, I  
suppose, govern the present practice notw ith
standing any p rio r practice in  the Court of 
Chancery.

I  w ill now call attention to some differences in 
claim and in fact between D uke  o f  B e d fo rd  v. 
E ll is  an d  others (sup.) and the present case. 
In  D uke  o f  B ed fo rd  v. E ll is  an d  others (sup.) 
the claim was based upon the Covent Garden 
M arket A c t 1828, which the p la intiffs alleged 
gave various preferential rights in  respect of 
the use of the market to a class of growers. They 
alleged tha t the Duke of Bedford in  the 
management of his market did not comply 
w ith the provisions of the A c t in  certain par
ticulars, and had ( in te r  a lia ) exacted excessive 
to lls from  the growers. They claimed declarations 
tha t they were entitled to tho alleged preferential 
rights, an in junction to restrain the duke from 
doing any acts contrary to the declarations so 
claimed, and an account of the sums charged in 
excess during the six years preceding the issue of 
the w rit. Whereas in  the present case there is no 
common orig in of the claims of those who shipped 
goods on board the K n ig h t  Com m ander ; the con
tracts were constituted by the bills of lading, 
which manifestly m ight differ much in their form 
and as to the exceptions, and probably would vary 
somewhat according to the nature of the goods 
shippeu. I t  was said tha t th is d ifficulty was got 
over by the alternative claim to the rights of the 
shippers against the shipowners as constituted by 
the mere fact of shipment, and tha t such rights 
were in  a ll cases identical. I  doubt i f  the indorse
ment includes anything bu t a claim in  contract. 
The b ill of lading in  each case m ight qualify the 
liab ilities of the shipowner as a carrier by sea. I  
do not see anything in  the indorsement to 
differentiate the class on whose behalf the p la intiffs 
claim to sue in  a representative character from  a 
class constituted by those who shipped goods on 
board the K n ig h t  Com m ander when she started 
on th is voyage. These shippers no doubt have a 
common wrong in  tha t the ir goods were lost by 
the sinking of the K n ig h t  C om m ander by 
the Russian warship, but I  see no common righ t 
or common purpose in  the case of those shippers 
who are not alleged to have shipped to 
the same destinations. Moreover, i t  may be tha t 
there were contraband goods on board which 
justified the Russian action. I t  may be that 
some of the shippers knowingly shipped goods 
which were contraband of war. I t  may be 
tha t some of the shippers were innocent of 
such shipping of contraband goods. A ll  sorts 
of facts and a ll sorts of exceptions may defeat 
the rig h t of individual shippers. The case of 
each shipper must, to my mind, depend upon 
its own merits. The case is in  no sense 
covered by the words of Lord  Macnaghten on 
p. 9 of the report of the case of D uke o f  Bed fo rd  
v. E l l is  and  others in  the House o f Lords; 
“  A ll the growers have the same rights. They 
a ll rely on the same A c t of Parliament as their 
common charter.”  There is nothing in the indorse
ment to show tha t the shippers fo r whom the 
pla intiffs seek to recover in  a representative 
action may not in  fact rely on different sources 
of righ t. I  am not saying tha t on the facts sug
gested in  argument, but not alleged in the indorse
ment on the w rit, a class m ight not be constituted 
whose claims m ight be derived from and based 
upon a common source of righ t. B u t the indorse
ment on the w rit is not lim ited to any such class, 
and I  do not believe that recourse would have 
been had to any such form of action had i t  not
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been fo r difficulties arising in  respect of the 
Statute of L im ita tions i f  any other form  of 
action had been adopted. And I  do not th ink 
tha t the Judicature Act, orders, and rules 
intended that rule 9 of Order X Y I.  should 
be available whenever those on whose behalf 
the plaintifE affected to sue could show tha t 
the alleged r ig h t to relief was in  respect of or 
arose out of the same transaction or series of 
transactions, whether jo in tly , severally, or in 
the alternative, where i f  such persons brought 
separate actions any common question of law or 
fact would arise, such as to allow a joinder of 
p la intiffs under Order X Y I., r. 1.

I  ought to mention the case of Beeching  v. 
L lo y d  (3 Drew. 227). In  tha t case there was a 
b ill by two of the intended shareholders of a 
projected company on behalf of themselves and 
a ll other depositors fo r the return of the deposits 
paid by the two plaintiffs. The b ill alleged 
gross fraud in  concocting the company and 
obtaining the deposits. A  demurrer fo r want 
of equity and on the ground tha t no two 
depositors could sue together fo r the mere return 
of deposits was overruled. The b ill prayed 
that i t  m ight be declared tha t the defendants 
named were severally bound to pay the pla intiffs 
and the other persons who had paid deposits to 
the bankers of the New South Wales Navigation 
Company in respect of the shares subscribed fo r 
by them the prospective amounts which were paid 
by them respectively. And Kinderslay, Y.C. in 
overruling the demurrer said at p. 244 : “  Now, it  
appears to me to be a ju s t principle, that i f  an 
individual induces others to enter in to  a partner
ship, and induces them by fraud to pu t money 
into what purports to be a common stock, i t  is 
impossible to say tha t each of those persons must 
file a separate b ill. In  such case there is not only 
a common object in  the persons borrowing, but 
a common object in  those lending. Several 
persons here have been induced by fraud to 
concur in  advancing money fo r the formation of a 
joint-stock company ; and i t  appears to me tha t 
in  tha t state of things a b ill may be filed by 
several of them, and tha t the principle established 
in Jones v. O arc ia  del B io  (Turn. & Russ. 297) 
does not apply.”  Now, tha t case to which the 
Vice-Chancellor referred he says establishes 
this principle, that “ in  cases simply of separate 
and distinct frauds against several persons, 
those persons cannot jo in  in  suing. B u t i t  
appears to me tha t there is a distinction 
between tha t case and this. There the object 
was, on the part o f the representatives of the 
Peruvian Government, to  raise a loan, and to 
get fo r that purpose as much money lent as 
possible. Now the lending of money by one 
person has no sort of connection w ith the lending 
by another. There is a common purpose, i t  is 
t r «e, so fa r as concerns the borrower, but there is 
no common purpose as concerns the lenders; 
there is no contract between them, and therefore 
tha t case, i t  appears to me, does not apply to the 
present.”  The common purpose in  Beeching v. 
L lo y d  {sup.) o f those who took shares was to enter 
>nto a partnership. I  find no such common 
purpose between the shippers. The purpose of 
each shipper was to forward his individual goods 
by a general ship to various destinations. The 
case of Beeching  v. L lo y d  (sup.) does show, how- 
ever, that where there is a common purpose a

p la in tiff may sue in  a representative capacity even 
though each party to the common purpose w ill 
have ind iv idua lly to show tha t he personally was 
induced by the fraud alleged to do the act in  respect 
of which relief is claimed on his behalf. This 
statement by Kindersley, Y.C. seems to accord 
w ith the passage on p. 7 of Lord Macnaghten’s 
judgment in  D ulte  o f  B e d fo rd  v. E ll is  and  others, 
in  which he says : “  I f  the persons named as p lain
tiffs  are members of a class having a common 
interest . . .  i t  does not matter in  the least 
that the nominal p la intiffs may have been wronged 
or inconvenienced in  the ir individual capacity.”  
In  the present case, as I  have already said, I  do not 
find the common interest or purpose. I  th ink  
tha t the p la intiffs in  these two actions cannot sue 
in a representative capacity, and tha t th is appeal 
ought to be allowed. I t  was urged before us that 
the indorsement on the w rit m ight be amended in 
some such form  as “  the p la in tiffs M ark t and Co. 
L im ited  on behalf of themselves and a ll other 
owners of cargo lately shipped on board the 
steamship K n ig h t  Com m ander other than those 
who shipped goods which were absolute or condi
tional contraband.”  I  do not th ink  tha t such 
an amendment ought to be allowed. I  find no 
common purpose in  it. We have never had th is 
amendment so brought before the court as that 
both sides could have a proper opportunity of 
arguing the new points which m ight well be dis
cussed before the court allowed the amendment. 
I  th ink  tha t the p la in tiffs should be le ft to issue 
such new writs as they may th ink  fit. I  doubt 
whether any amendment could be so framed as to 
disclose a common purpose of the shippers or any 
class of the shippers. There is no common statu
to ry  rig h t as there was in  Dulce o f  B e d fo rd  v. 
E l l is  an d  others (sup.), nor any common fund in  
course of formation as there was in  Beeching  v. 
L lo y d  (sup.).

F l e t c h e r  M o u l t o n , L .J .—In  the month of 
Ju ly  1904, during the Japanese W ar, a Russian 
cruiser stopped and searched on the high seas an 
English steamship called the K n ig h t  Com mander. 
A fte r the examination the cruiser transhipped 
the crew of the steamer and sunk i t  there and 
then by shell fire. In  defence of these proceed
ings the Russian Government alleged tha t the 
ship’s papers were unsatisfactory, and tha t its 
cargo contained contraband both absolute and 
conditional. Legal proceedings were institu ted 
on behalf of the owners of the ship and cargo 
before the Prize Court at Libau. These have 
been very protracted and are s til l unfinished, 
though i t  is suggested tha t the conclusion may be 
expected soon. Under the circumstances (con
fessedly influenced by the consideration tha t six 
years have nearly expired since the sinking of the 
vessel) parties interested in  the cargo on board 
the K n ig h t  C om m ander have brought these two 
actions against the owners of tha t ship. In  both 
cases the p la intiffs purport to  sue in a repre
sentative character. The defendants contend 
that i t  is not competent fo r them so to do, and 
tha t they can only sue fo r the ir individual 
damages. We have to  decide whether this con
tention is right. Before discussing the im portant 
legal question here raised, i t  is necessary to 
examine carefully the w rits in  the two actions. 
In  the one w rit the p la in tiffs are described as 
M ark t and Co. L im ited  on behalf of themselves 
and others owners of cargo lately taken on board
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the steamship K n ig h t  Com mander. In  the other 
action the p la in tiffs  are described exactly in  the 
same way w ith  the exception tha t Sale and 
Frazar L im ited  are substituted fo r M a rk t and 
Co. L im ited. I t  w ill be seen tha t the 
description of the classes on behalf o f which 
the respective p la in tiffs claim to sue is 
quite indefinite. The p la in tiffs do not purport 
to  sue nor do they propose or desire to 
sue on behalf of a ll the owners of cargo lately 
taken on board the ship in  question, but only on 
behalf of some of such owners, and the w rit does 
not specify which. In  an endeavour to cure th is 
defect, which must otherwise be unquestionably a 
fa ta l one, the solicitors fo r the p la in tiffs  in  the two 
actions wrote a le tter of the 5th May 1910 to the 
solicitors of the defendant company, setting out a 
lis t of some fo rty-fou r persons, firms, or companies 
(in which appears the name of M a rk t and Co. 
Lim ited), and in form ing the defendants tha t in  the 
w rit in  the Sale and Frazar action Messrs. Sale and 
Frazar L im ited  were claiming to sue on behalf of 
a ll firm s in  th is lis t. They fu rther informed the 
defendant company tha t in  the M arkt and Co. 
L im ited  action the p la in tiffs  were claim ing to sue 
on behalf of a ll the firms and companies in  the 
Bame list, and also on behalf of Messrs. Sale and 
Frazar L im ited  I t  w ill be seen, therefore, tha t by 
admission of the solicitors fo r the p la in tiffs the two 
actions are brought by two different p la intiffs in 
respect of precisely the same people, they being 
ascertained not by anything appearing on the 
record, but by the le tte r in  question. I t  is not 
pretended by the p la in tiffs tha t these are the 
whole of the firms who shipped by the K n ig h t  
C om m ander. On the contrary, we were informed 
by counsel tha t they were only (so fa r as the 
p la in tiffs ’ knowledge extended) the firms tha t had 
Bhipped goods free from the objection that they 
were either absolute or conditional contraband. 
No reference, however, is made to th is principle 
of selection either in  the le tte r or in  the w rit, nor 
is there any evidence or admission tha t the facts 
are as thus suggested. I t  w ill be seen, further, 
tha t the firms in  the lis t carry on business some in 
Japan, some in  the U nited States of America, and 
some in  England and elsewhere. On behalf of 
th is  lis t of people, constituting, so fa r as can ba 
gathered from the record, no specific class, but 
merely a collection of individuals identified by 
the ir names appearing in  a lis t contained in  a 
le tter from  the p la in tiffs to the defendants, the 
p la in tiffs  each in  his own action propose in  a 
representative capacity to  make claims fo r damage. 
I t  can hardly admit of doubt tha t these two writs 
as they stand are hopelessly bad. In  the firs t 
place, i t  is essential in  the case of representative 
actions tha t the class on behalf of which the 
relief is sought should be defined in  the w rit. I t  
is impossible fo r the court to give any judgment 
as to the rights o f parties by v irtue of the ir being 
members of a class w ithout its being defined what 
constitutes membership of the class. A  mere 
lis t tells the court nothing, more especially when 
tha t lis t does not appear on the record. I f  such 
an action as th is could possibly go to tr ia l, the 
case of each firm  whose name appears in  the lis t 
would have to be gone in to  in  order to  ascertain 
the facts relating to it, so tha t the court m ight 
be able to pronounce whether and why its  name 
should be included in  such lis t. In  other words, 
i t  would not be a representative action at all. I f

judgm ent were given upon such a w rit as this, no 
estoppel could arise either fo r or against the 
defendants w ithout each case being indiv idually 
examined into. B u t there is another objection 
which, to my mind, is absolutely fatal. I  w ill 
take fo r this purpose the most authoritative 
statement of the case in  which representative 
actions can be brought— tha t is, the statement of 
Lord  Macnaghten in  the case of Duke o f  B ed fo rd  v. 
E l l is  and  others in  the House of Lords. I t  is as 
follows : “  Given a common interest and a common 
grievance, a representative su it was in  order i f  the 
relief sought was in  its nature beneficial to all 
whom the p la in tiff proposed to represent.”  These 
words show tha t where the claim of the p la in tiff 
is fo r damages, the machinery of a representative 
suit is absolutely inapplicable. The relief tha t he 
is seeking is a personal re lie f applicable to him 
alone, and does not benefit in  any way the class 
fo r whom he purports to be bringing the action.

I t  is suggested, however, tha t th is difficulty 
could be got over by amendment of the w rit 
so tha t the p la in tiffs  would be described some
th ing  in  the following fashion: “  The p la intiffs 
M a rk t and Co. L im ited  on behalf of themselveB 
and a ll other owners of cargo lately shipped 
on board the steamship K n ig h t  Com mander 
other than such as shipped goods which were 
absolute or conditional contraband.”  P la in
tiffs ’ counsel showed no willingness to accede to 
any such suggestion, but no doubt would prefer 
to amend his w rits in  th is fashion rather than 
tha t the w rits should be set aside so fa r as they 
are representative in  character. I  w ill therefore 
consider the case assuming this alteration to 
have been made. There are two modes in  which 
actions may be brought to  establish the individual 
rights of several persons in  one and the same 
action. The one mode is by jo in ing  them as 
p la in tiffs ; the other is by one or more bringing a 
representative action in  respect of a ll of them. 
These modes of procedure are entirely distinct in 
character, and the cases in  which they are applic
able are widely different, and are la id down in 
separate and d istinct rules—the former in  Order 
X V I.,  r. 1, and the la tte r in  Order X V I.,  r. 9. 
The relation of the parties interested to the 
conduct of the action differs widely in  the two 
cases, as does also the effect of the judgment. 
I t  is, to  my mind, a confusion between these two 
modes of procedure, which have nothing to do with 
each other, tha t has led to the issue of these two 
writs which we have here to consider. The 
joinder as p la in tiffs in  one action of persons who 
are suing in  respect of several rights claimed to 
belong to them indiv idually is substantially a 
creation of the Judicature Acts and the rule made 
under them. Under the old practice at common 
law pla intiffs suing fo r individual relief had in 
general to  bring individual actions. B u t i t  is 
evident tha t in  some cases such actions must to a 
great extent be mere repetitions one of the other, 
and therefore, to avoid unnecessary expense, various 
devices were resorted to, even before the Judica- 
ture Acts, by which the result of one action was 
made to govern the rights of many plaintiffs, as, 
fo r instance, the selection of one of the actions as 
a test action. B u t i t  was rarely tha t any such 
method could be applied except w ith the consent 
of a ll parties, and this was fe lt to be an evil 
which needed to be remedied. Accordingly, Order 
X V I.,  r. 1, was framed. In  its orig inal form it
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was held by the House of Lords not to apply to 
the jo inder of p la intiffs w ith the object of enforc
ing separate causes of action in  one and the same 
action. Accordingly, the form  of the rule was 
altered, and now i t  clearly gives distinct p la in
tiffs  in  certain cases the r ig h t to unite as p la in
tiffs  in  one action to enforce separate rights of 
action belonging to them individually and not 
jo in tly . The cases in which th is can be done are 
exhaustively enumerated in  the rule by virtue of 
the alterations made there in ; for, by the decision 
of the House of Lords to which I  have referred, 
no r ig h t so to jo in  different p la in tiffs suing in 
respect of different causes of actions existed while 
the rule was in  its  orig inal state. The rule reads 
as follows : “  A ll persons may be joined in  one 
action as p la intiffs in  whom any r ig h t to relief in  
respect of or arising out of the same transaction 
or series of transactions is alleged to exist, whether 
jo in tly , severally, or in  the alternative, where i f  
such persons brought separate actions any 
common questions of law or fact would arise.”  
Then follows a proviso giving to the court a 
power of m odifying the procedure i f  i t  shall 
appear tha t such joinder may embarrass or delay 
the tr ia l of the actions. Judgment may be given 
fo r such of the pla intiffs as succeed, and 
the defendant is protected w ith  regard to 
the costs which relate to the p la intiffs who 
are unsuccessful. This makes i t  clear tha t 
(subject to  the control of the court) persons 
can unite as p la in tiffs though seeking ind i
vidual re lief in  cases where the investigation 
would to a great extent be identical in  each 
individual case. The policy of the rule is to 
avoid needless expense where i t  can be done 
w ithout doing injustice to anyone. And i t  carries 
out its  object. No p la in tiff can complain, fo r he 
cannot be made a p la in tiff w ithout his consent, 
so that, i f  he avails himself of the rule, i t  is 
because he desires so to do. The defendant has 
no cause to complain, because the p la in tiffs are 
liable fo r his costs i f  he succeeds, and he has just 
the same r ig h t in  the action as against each 
p la in tiff as i f  a separate action had been brought 
against him by tha t p la in tiff. No doubt there 
are cases in  which he m ight be placed at a 
disadvantage by reason of the operation of laws 
of evidence, but in  such cases the court can 
protect him from such an application of the rule as 
would work injustice. Now, I  am fa r from saying 
tha t Order X V I ,  r. 1, m ight not be applied to 
such a case as the one to which the present actions 
relate, or tha t two or more owners of goods on 
board the K n ig h t  Com m ander m ight not unite in 
bringing an action against the owners of the ship 
in  respect of the loss of the ir goods. B u t the 
parties interested decline to take this which is 
the proper course. The reasons are obvious 
and, to my mind, they bring in to prom i
nence the justice of the rule. I f  such parties 
do unite as p laintiffs, they must accept the 
ordinary responsibilities of p la intiffs. They 
would be liable fo r costs in  case of fa ilu re ; 
possibly they m ight have to give security fo r 
costs i f  not resident or carrying on business in 
this country ; they could, i f  necessary, be ordered 
to give discovery or to  answer interrogatories; and, 
in  short, they would so jo in tly  evade none of the 
rights or privileges which the defendants would 
as litigants possess i f  separate actions had been 
brought by each p la in tiff. B u t they would not in  
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any way be penalised. They would have to 
establish the ir individual rights against the defen
dants as in  separate actions, but nothing m ore; 
and the investigation and discussion of their 
claims, so fa r as they applied to a ll the cases, 
would take place once fo r all, and thus expense 
would be saved. Seeing tha t the ir rights against 
the owners of the ship are in virtue of contracts 
separately made by each, and tha t the only 
common element is the partia l identity in  the 
alleged facts which must be established and in 
the arguments which must be adduced to support 
their several claims, they certainly cannot in  
justice to the defendants deserve fu rther advan
tage than they would obtain by such a joinder, 
and the fact (hat they are not content therewith 
prepares me to expect tha t what they seek to do 
w ill be found to be in  some way unfa ir to the 
defendants. Representative actions are now 
regulated by Order X V I.,  r. 9. They originated 
in  the Court of Chancery, and were of common 
occurrence in  tha t court prior to the date of the 
Judicature Acts. There is no doubt tha t by 
Order X V I., r. 9, the procedure by representative 
action is extended to the common law side of the 
Supreme Court. B u t here a word of caution is 
necessary. In  extending i t  the rule also form u
lates it. I t  may or may not accurately express 
the practice of the Court of Chancery at that 
date, bu t tha t is immaterial. I t  is the lan
guage of the ru le tha t governs us now, and 
even i f  cases could be found in  which the Court 
of Chancery would have applied the procedure in 
cases not w ith in  the language of the rule, that 
would not affect the present practice in  any 
branch of the Supreme Court. The rule defined 
what was in  future to be the practice of the 
Supreme Court, and i t  is, to my mind, immaterial 
whether on a consideration of the older decisions 
we are of opinion tha t in  thus laying down the 
future practice i t  lim ited or enlarged or le ft 
unchanged the existing practice. We are bound 
to take the rule as a statutable^ formula of the 
practice and thus as a new point of departure. 
Rule 9 reads as follows : “  Where there are 
numerous persons having the same interest in  one 
cause or matter, one or more of such persons 
may sue or be sued, or may be authorised by 
the court or a judge to defend in  such cause or 
matter, on behalf or fo r the benefit of a ll persons 
so interested.”  Nothing could be more strik ing  
than the contrast between the language, of th is 
rule and of rule 1. The reason is obvious. In  
cases under rule 1 a ll the parties have the status 
and responsibilities of ordinary litigants, and the 
p la intiffs are such by the ir own consent. In  
representative actions i t  is wholly different. The 
p la in tiff is the self-elected representative of the 
others. He has not to obtain the ir consent. I t  
is true tha t consequently they are not liable fo r 
costs, bu t they w ill be bound by the estoppel 
created by the decision. The differences from 
the point of view of the defendant are equally 
strik ing. Those on whose behalf the action (so 
fa r as i t  is a representative action) is brought 
are not responsible fo r the costs, and are 
not subject to the ordinary liabilities of 
litigants in  respect of discovery. The language 
of the rule appears to me to present no 
difficulties of construction and to make clear the 
lim itations of its  scope. They answer in  all 
respects to what one would expect from the

3 0
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considerations to which I  have referred. The 
essential conditions of a representative action are 
tha t the persons .who are to be represented have 
the same interests as the p la in tiff in  one cause or 
matter. There must therefore be a common 
interest alike in  the sense tha t the subject and its 
relation to tha t subject must be the same. As I  
have already stated, Lord Macnaghten phrases i t  
thus : “  Given a common interest and a common
grievance, a representative suit was in  order i f  
the relief sought was in  its  nature beneficial to 
all whom the p la in tiff proposed to represent.”  
Whether we start from the language of the rule 
or from  this authoritative in te rpreta tion of i t  
the present actions, even i f  the writs be amended 
as suggested, fa il in  every particular to answer 
the necessary conditions of a representative 
action.

Counsel fo r the p la in tiff suggests tha t the 
people in  the lis t are in  sim ilar circumstances 
because they shipped goods under sim ilar b ills  of 
lading in the same ship. Assuming fo r the sake 
of argument tha t th is is so (although nothing of 
the kind appears on the record), each of these 
parties made a separate contract of shipment in  
respect of different goods entitling  him to its 
performance by the defendants and to damages 
in  case of non-performance. I t  may be tha t the 
claims are alike in  nature, and tha t the litiga tion  
in  respect of them w ill have much in  common. 
B u t they are in  no ways connected ; there is no 
common interest. Defences may exist against 
some of the shippers which do not exist against 
the others, such as estoppel, set-off, &c., so that 
no representative action can settle the rights of 
the individual member of the class. B u t that 
which to my mind most s trik ing ly  indicates the 
fundamental error of the suggestion tha t the cir- 
stances of these cases ju s tify  a representative 
action is that I  can conceive no excuse fo r allow
ing any one shipper to conduct litiga tion  on 
behalf of another w ithout his leave and yet so as 
to bind him. The proper domain of a representa
tive action is where there are like rights against a 
common fund, or where a class of people have a 
community of interest in  some subject-matter. 
Here there is nothing of the kind. The defendants 
have made separate contracts which may or may 
not be identical in  form  w ith different persons. 
And tha t í b  all. To my mind, i t  is impossible to 
say tha t mere identity  of form  of a contract or 
s im ilarity in  the circumstances under which i t  has 
to be performed satisfies the language of rule 9. 
I t  is entirely contrary to the sp irit o f judicia l 
procedure to allow one person to interfere w ith 
another man’s contract where he has no common 
interest. And to hold that by any procedure a 
th ird  person can create an estoppel in  respect of 
a contract to  which he is not a party merely 
because he is desirous of litiga ting  his own rights 
under a contract sim ilar in  form, but having no 
relation whatever to the subject-matter of the 
other contract, is in  my opinion at variance with 
the whole system of procedure and is certainly not 
permitted by rule 9. B u t the writs, even as pro 
posed to be amended, fa il to  comply w ith Lord 
Macnaghten’s interpretation of the rule in  another 
and most essential particular. The relief sought 
is damages. Damages are personal only. To my 
mind, no representative action can lie where the 
sole relief sought is damages, because they have 
to be proved separately in  the case of each

p la in tiff, and a ll question of representation ceases. 
I t  is true tha t in  D uke o f  B e d fo rd  v. E ll is  and  
others [sup.) there was the claim fo r damages, but 
that was only a personal claim by the named 
plaintiffs, and i t  was solely on tha t ground that 
the action was held to be well framed so fa r as 
damages were concerned. The claims here are 
necessarily claims fo r damages only, and there
fore no representative action can be brought. To 
hold tha t a representative action can be brought 
in a case where the causes are mere independent 
actions fo r damages arising out of one and 
the same set of circumstances would be to con
found rule 1 w ith rule 9, and, as I  have said, the 
language of these two rules shows tha t they are 
intended to have wholly different applications. 
As I  have said, in my opinion we have to consider 
the language of rule 9 and be guided by it,  and 
we are not justified in  treating the earlier Chan
cery decisions as being authorities i f  they would 
extend or l im it the ambit of the rule according 
to its  natural construction. B u t I  have examined 
a ll the cases in  Chancery to which we were 
referred, and I  can find in  no one qf them the 
slightest justification fo r bringing a representa
tive action under such circumstances as in  the 
present case. The case tha t goes the furthest is 
Beeching v. L lo y d  (sup.). In  tha t case i t  was 
alleged tha t subscriptions to a projected company 
had been obtained by gross fraud. The sub
scribers had paid sums into a certain banking 
house in respect of the shares subscribed fo r them, 
and a representative action was brought by two 
of the subscribers on behalf of themselves and 
the other subscribers to have the deposits 
returned to them. I t  appeared tha t the money 
contributed was partly  applied in  paying for 
an estate called the Kennington Estate, and 
Kindersley. Y.C. held that, i f  that were established, 
there m ight be a common fund which m ight be 
applicable towards satisfaction of the pla intiffs ’ 
demands. He accordingly overruled the demurrer 
to the b ill specifically on this ground alone, 
w ithout deciding whether the action was main
tainable otherwise. So fa r from th is giving 
countenance to the p la in tiffs ’ arguments in  the 
present case, i t  emphasises the necessity that 
there should be a common fund against which the 
parties represented have claims i f  the procedure of 
a representative action is to be used. F ina lly, i t  is 
suggested tha t the difficu lty can be got over by 
substituting fo r the claim fo r damages a claim for 
a declaration tha t persons shipping non-contra
band goods are entitled to damages from  the 
owners of the vessel under the circumstances of 
the case. To the best of my knowledge, no decla
ration of this type has ever been made by an 
English court, and i t  appears to me to be contrary 
to their practice. They do not perm it a plain 
claim fo r damages to be sp lit up in to an abstract 
proposition of th is kind. Each p la in tiff has to 
prove the whole of his case. But, even i f  such a 
declaration were made, i t  would not, in  my 
opinion, affect the purpose o f the p laintiffs. A  
declaration by the court has no fu rther effect than 
an admission by the parties; the Statute of L im i
tations would run from the original cause of 
action, and not from the date of the admission. 
For a ll these reasons, I  am of opinion tha t the 
w rits before us are bad so fa r as they purport to 
be representative, and tha t they cannot be cured 

, by any amendment, and tha t therefore th is appeal
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should be allowed w ith costs here and below. I f  
the p la in tiffs choose to proceed with the actions 
as personal actions on behalf of the named pla in
tiffs  they can do so, but of course tha t does not 
affect the question of costs

B u c k l e y , L.J.—In  the year 1904 numerous 
persons and firms, amounting in  the aggregate to 
some forty-five in  number, shipped goods upon 
the steamship K n ig h t Com mander, on a voyage 
from  New York to certain ports, including Yoko
hama and Kobe. When o il Yokohama the 
K n ig h t  Com m ander was captured and sunk by 
Russian cruisers on the alleged ground tha t she 
was carrying contraband of war to Japan. The 
p la in tiffs  named in  the w rits allege that the 
defendants, the owmers of the steamship, are 
liable fo r damages fo r breach of contract and 
duty in  and about the carriage of the ir goods, 
and each of the other fo rty-four persons and firms 
makes sim ilar claims in  respect of the ir goods. 
The claimants have not issued, as they m ight 
have forty-five writs. They have issued two writs, 
each of them expressed to be a w rit in  a repre
sentative action, and Mr. Bailhache has explained 
to us tha t the in ten t of the two w rits (whether 
adequately expressed or not) is tha t the one shall 
be the w rit in  an action in  which the pla intiffs are 
representative of a ll owners of goods shipped 
upon the vessel not being shippers of contraband 
goods, and the other representative of a ll owners 
of goods shipped on the vessel, including shippers 
of contraband goods. The two writs were issued 
on the 5th May, and on the same day the plaintiffs 
sent to the defendants’ solicitors a letter giving 
the names and addresses of a ll the persons and 
firms on whose behalf they claimed. The question 
before the court does not arise in  the usual form. 
Commonly the point is that, forty-five writs having 
been issued, an application is made by the defen
dants to consolidate them, or to stay fo rty-four of 
them u n til the fo rty -fifth  has been tried. There 
are here but two writs, and the defendants’ com
p la in t is tha t there are not forty-five. This is an 
objection which the pla intiffs m ight easily meet 
by issuing further numerous writs, but the Statute 
of L im itations has or may have run since these 
two writs were issued, and the point of substance 
is or may be whether these writs should be set 
aside or lim ited to the claims of the named 
pla intiffs alone, w ith the result tha t a ll the other 
represented p la intiffs shall become barred by the 
Statute of Lim itations. There is, no doubt, a 
difficulty in  sustaining the w rits in  the ir present 
form, bu t in my opinion an order ought not to be 
made to set the writs aside i f  by amendment 
they can be put in  such a form as to render the 
actions proper representative actions w ith in  the 
rules. The question before the court arises upon 
Order X V I., r. 9, and not upon Order X V I  . r. 1. 
B u t considerations with reference to Order X V I., 
r. 1, are, in  my opinion, not irrelevant. Order 
X V I., r. 1, is a rule which allows of the joinder 
of several persons as co-plaintiffs. Under tha t 
rule many named persons may be in  the circum
stances mentioned in the rule joined as co-plaintiffs 
in respect of several rights to relief. Order X V I .  
r. 9, is a rule which allows one named person to 
sue as representing both himself and numerous 
other persons. The purpose and intention of 
rule 9 was to apply to all divisions of the H igh 
Court the practice which had prevailed in the Court 
of Chancery when the parties were so numerous

that you never could “  come at justice ”  i f  every
body interested was made a p a rty : (per Lord 
Macnaghten in  Duke o f  B ed fo rd  v. K ll is  and others 
(sup.). T a ff Vale R a ilw a y  Com pany v. A m a lga 
m ated Society o f  R a ilw a y  Servants (85 L . T. Rep. 
147 ; (1901) A. C. 426) was a case in  which the 
matter arose in  the form  of the question whether 
an unincorporated society could be sued by its 
collective name. Lord L indley there said, at p. 151:
“  The rules as to parties to common law actions 
were too rig id  fo r practical purposes when those 
rules bad to be applied to such (i.e., unincor
porated) societies. B u t the rules as to parties to 
suits in  equity were not the same as those which 
governed courts of common law, and were long 
since adapted to meet the difficulties presented 
by a m u ltip lic ity  of persons interested in 
the subject - matter of litigation. Some of 
such persons were allowed to sue and be 
sued on behalf of themselves and a ll others having 
the same interest. This was done avowedly to 
prevent a fa ilure of justice : (see M eux  v. M alb y ,
2 Swanst. 277, and the observations of Jessel, M.R. 
in Com missioners o f Sewers v. G e lla tly , 3 Oh. Div. 
615). The principle on which the rule is based 
forbids its restriction to cases fo r which an exact 
precedent can be found in  the reports. The p rin 
ciple is as applicable to new cases as to old, and 
ought to be applied to the exigencies of modern 
life  as occasion requires.”  I t  is, of course, no 
objection to a representative action that the 
rights as between each of the representated 
pla intiffs and the defendant arises under a sepa
rate contract made by one p la in tiff w ith the 
defendants tp which no other of the pla intiffs is a 
party. That is so in  most i f  not in  every repre
sentative action. When one creditor sues on 
behalf of himself and a ll other creditors for 
administration, the debt of each represented 
creditor arose, of course, under a contract to 
which no other of his co-plaintiffs was a party. 
The question is not whether there are numerous 
separate contracts. “  To ju s tify  a person suing 
in  a representative character, i t  is enough tha t he 
has a common interest w ith those whom he claims 
to represent ” : (per Lord Macnaghten (1901) A.G.,
at p. 9). “  Given a common interest and a common 
grievance, a representative suit was in order i f  the 
relief enough was in  its  nature beneficial to all 
whom the p la in tiff professed to represent ”  : (per 
Lord Macnaghten, ib id ., p. 8). I t  may be, and 
I  th ink  i t  is, the case tha t in  a representative 
action the p la in tiff must be in  a position to claim 
some relief which is common to all, but i t  is no 
objection tha t he claims also relief personal to 
himself. In  a creditor’s action fo r administration 
the p la in tiff claims administration fo r the benefit 
of all, but i t  results in  relief to himself and to 
every represented creditor severally. Many repre
sentative actions are actions in  which the repre
sented parties a ll have a common r ig h t against 
property—e.g., where one debenture-holder sues 
on behalf of himself and a ll others to enforce a 
security which enures fo r the benefit o f all. B u t 
i t  is not necessary tha t the parties shall have a 
common r ig h t against property. The creditor who 
sues on behalf of himself and a ll other creditors 
fo r administration is not enforcing a righ t against 
property on which he has a security. A t the 
same time, i t  is true tha t he is enforcing the 
r ig h t of himself and others to be paid out of the 
deceased’s assets, and in  tha t sense he is enforcing
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rights against a fund. B u t in  the Court of 
Chancery the rule did not stop here. In  Beeching  
v. L lo y d  (sup.) Kindersley, V.C. overruled the 
demurrer on two grounds. The firs t was tha t 
there was an allegation sufficient to  support a 
claim against a common fund which m ight be 
applicable towards satisfaction of the p la in
t i f f ’s demand. W ith  th is I  am not concerned. 
B u t the second, which he calls the main ground 
of demurrer, was a claim by the p la in tiffs  fo r 
themselves and all others who had paidjdeposits m 
respect of the subscription fo r certain shares to 
recover from  six gentlemen, on the ground of 
fraud, moneys which the defendants had received 
to be pu t into the common stock of a projected 
joint-stock company. The Yice-Chancellor rested 
his decision upon the ground tha t there was a 
common purpose in  several leaders i f  the sub
scriptions of a ll were to go in to a com mon stock. 
H is decision affirmed the proposition tha t a 
common purpose in  advancing money which is to 
fro in to  a joint-stock fund justifies a representa
tive action to render defendants personally 
liable, notwithstanding tha t the remedy sought 
is a personal judgment against them, and 
not the enforcement of rights against that 
common fund or any common fund. In  Duke 
o f  B ed fo rd  v. E ll is  and  others Lord Hals- 
bury and Lord  Brampton dissented from the 
judgment of the m ajority  of the House, 
bu t there is a paragraph in  Lord Brampton s 
judgment, to  which Lord Halsbury assented, from 
which i t  seems to me plain tha t even the dissent
ing Lords in  that case would have decided this 
case in  favour of the view which I  am taking^ In  
tha t case there were four p la in tiffs—E llis , Gray, 
M ille r, and Ashby—who claimed certain rights 
as tenants of yearly cart stands. There were 
other p la in tiffs—Pullinger and Peacock—who 
claimed as tenants in  respect of yearly pitching 
stands. The passage to which I  refer, and which 
I  w ill read in  a moment, affirms tha t the four 
persons firs t named were rig h tly  joined and could 
r ig h tly  sue in  a representative action, and tha t the 
same was true of the la tte r two, but tha t the 
claim of the four and the claim of the two could not 
be combined in  one action—that the action must 
be confined to either the one or the other. But 
the passage affirms tha t as to the one class the 
claim ought to stand. The passage is as follows : 
“  As regards claim No. 2, relating to the yearly 
cart stands, the four p la in tiffs—E llis , Gray, 
M ille r, and Ashby—have undoubtedly stated 
separate causes of action in  respect of which 
they have jo in tly  claimed a declaration; they 
have also claimed injunctions and separate 
accounts and repayment of excessive charges. 
They clearly are r ig h tly  joined. The same 
common question would have arisen i f  they had 
brought separate actions.”  So fa r th is is a case 
under Order X Y I „  r. 1, and affirms tha t these 
four p la in tiffs  could combine m  respect ot 
separate causes of action in  which they jo in tly  
claimed a declaration, bu t claimed separate 
accounts and repayment of excessive changes 
made on each of them respectively. Lord 
Brampton then goes on : “  They are also entitled 
to sue on behalf of a ll other growers having 
the same interest in  one oause or matter that is 
to say, the preferential rights they claim to he 
accepted as tenants of yearly cart stands as 
described in  sect. 1 of this Act.”  This passage

relates to the r ig h t to sue under Order X V I.,  r. 9 
and affirms tha t these p la in tiffs could under that 
rule sue on behalf of a ll other growers on the 
ground tha t they had w ith in the words ot rule 9 
the same interest in  one oause or matter.

To apply th is to  the present case. On the 
question whether the owners of the K n ig h t  
Com m ander committed a breach of contract 
or duty in  shipping on the vessel goods which 
were contraband of war, a ll shippers of goods 
which were not contraband of war have the 
same interest. I t  is not accurate to say that 
they have a sim ilar interest. They have 
exactly the same interest, although i t  w ill result 
in  the case of each of them in  a different measure 
of relief. In  Beeching v. L lo y d  (sup.) the common 
purpose or object (the Vice-Chancellor uses both 
words) was to contribute to the jo in t stock ot the 
company to which a ll the represented parties 
intended to subscribe. In  th is case the purpose 
or object of each and a ll o f the shippers was to 
consign the ir goods by a vessel which should 
observe the duty of not shipping also goods 
which were contraband of war—a duty which her 
owners owed to a ll such shippers alike. Largo 
owners on a general ship are not partners, but 
they have a com mon interest in  the ship on which 
the ir goods are carried. In  respect of tha t 
interest they are in  a position to  claim reliet 
which is common to a ll of them. They can 
claim a declaration tha t the defendants are liable 
to the pla intiffs and those on whose behalf they 
sue fo r breach of contract and of duty in  ship
ping contraband of war. In  respect of that 
lia b ility  which exists towards all, each is entitled 
severally to relief which exists only towards him
self. Supposing tha t declaration be made, the 
named plaintiffs, say M a rk t and Co. Lim ited, 
can recover the damages to which they are 
entitled. To enable the represented firms tô  
recover the damage which upon the footing ot 
the declaration may be recoverable by them 
requires, no doubt, fu rther steps such as are always 
necessary in  a representative action to give to 
the represented parties the particular reliet to 
which each is entitled in  respect of the common 
relief which is fo r the benefit of all. Subse
quently proceedings would be necessary, and in 
these i t  would be open to the defendants to contend 
tha t as regards any particular p la in tiff by repre
sentation he was fo r some reason personal to  himselt 
not entitled to recover. Such difficulties always 
occur in  every representative action. The purpose 
of Order X V I.,  r. 9, was, I  th ink, to extend to 
common law actions the flex ib ility  which had for 
many years been enjoyed in  actions in  the Court 
of Chancery. I f  I  may so respectfully, 1 
wholly agree w ith  Lord L in d le y  tha t the principle 
upon which the rule is based forbids its restriction 
to cases fo r which an exact precedent can be 
found in  the reports. This seems to me to be 
exactly a case in  which the s p ir it—nay, more, the 
words—of Order X V I.,  r. 9, ju s tify , and good 
sense requires, tha t the princip le should be 
extended to a case fo r which I  daresay no 
precedent is exactly to be found. I f  the w rit in  
M arkt and Co.’s action were amended so tha t the 
p la intiffs should be expressed to be M ark t and Co. 
L im ited  on behalf of themselves and a ll others 
the owners of cargo lately taken on board the 
steamship K n ig h t  Com m ander not being shippers 
of goods which were contraband of war, and the
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indorsement were amended so as to ask f o r a  
declaration t l ia t the defendants were liable to the 
p la in tiffs  and those on whose behalf they sue fo r 
breach of contract and (or) duty in  and about the 
carriage of goods by sea and fo r damages, tha t 
w r it would, I  th ink , be good w ith in  Order X V I.,  
r. 9. The same would be true w ith the w r it in  
the other action i f  tha t were s im ila rly  amended, 
but expressing the represented class to be owners 
of goods shipped, including shippers of goods 
which were contraband of war. The course which 
the court ought to  take in  my opinion is to offer 
the p la in tiffs  an opportunity of amending the ir 
w rits in  those respects, and, upon the ir electing so 
to do, to dismiss these appeals.

Appea ls allowed.

Solicitors fo r the pla intiffs, W altons  and Co.
Solicitors fo r the defendants, B aw le , Johnstone, 

and Co., agents fo r Laces, W ilson , T odd , Stone, 
F le tche r, and H u ll ,  Liverpool.

in  The S am ue l H a l l  (49 Fed. Rep. 281) the 
judge proceeds on a misconception of tha t case. 
The statement in  Carver on Carriage by Sea, 
sect. 222, which is in  favour of the respondents, 
proceeds on the same misapprehension of tha t 
case. The note in  Scrutton on Charter-parties, 
5th edit., p. 87, is in  favour of the appellants. The 
only English authority is B u c k n a ll v. Tatem  
(9 Asp. Mar. Law Cas. 127 (1900); 83 L . T . Rep. 
121), and the remarks there on this point are 
obiter. The defendants have no r ig h t to read in to 
the cancelling clause “  after arrival,”  and such a 
case as th is forms no exception to the general 
rule of law tha t options must be exercised 
w ith in  a reasonable time. I f  the charter-party 
is not cancelled before the arriva l of the ship at 
the port, and i t  is the duty of the p la in tiffs to 
send her there, when she arrives i t  is the duty 
of the defendants to f i l l  her. When the date 
of the option to cancel the charter has passed, 
the only question is what is a reasonable time 
to be allowed to the charterers to cancel it. They 
also referred to

June  29, 30, and  J u ly  8,1910.
(Before C o ze n s -H a r d y , M.R., F a r  w e l l  and 

K e n n e d y , L.JJ.)
M o e l  T r y v a n  Sh ip p in g  Co m p a n y  L im it e d  v .

A n d r e w  W e ir  a n d  C o . (a )

A P P E A L  F R O M  T H E  K IN G 'S  B E N C H  D IV IS IO N . 

C h a rte r-p a rty — C ance lling  clause— N o n -a r r iv a l a t 
f ix e d  date— D ate  when o p tio n  to cancel m ust be 
exercised.

A  c h a rte r-p a rty  p rov id e d , <l The charterers o r th e ir  
agents have the op tion  o f  cance lling  th is  cha rte r- 
p a r ty  p ro v id e d  the sh ip  is  n o t a rr iv e d  as w ith in  
described a t a load ing  p o r t  on a ce rta in  da te .’ 

S h o rtly  before th a t date the charterers were 
in fo rm e d  by the shipowners th a t the sh ip  was 
deta ined and cou ld  n o t a rr iv e  by the cance lling  
date, and  they were ashed to state w hether they  
w o u ld  exercise th e ir  o p tio n  to cancel o r  not. 
T h is  they refused to do, a nd  re q u ire d  the s h ip 
owners to send the sh ip  to the lo a d in g  po’i't in  
accordance w ith  the ch a rte r-p a rty .

The sh ip  a rr iv e d  la te , when the charterers exercised 
th e ir  op tion  to cancel, and  refused to load her. ̂ 

H e ld , th a t the charterers were e n tit le d  to exercise 
the o p tio n  to cancel on the a r r iv a l  o f  the sh ip  a t 
the loa d in g  p o rt, and  were no t bound to do so 
before. _ „

D ecis ion o f  B ra y ,  J . (11 Asp. M a r .  L a w  Cas. 342 
(1909); 101 L .  T. Bep. 955) affirm ed.

A p p e a l  from  a decision of Bray, J. a t the 
Liverpool Assizes. . , ,

The facts are sufficiently stated m  the head- 
note and in  the judgments o f the Court ox 
Appeal.

H o rrid g e , K .C . and Keogh  fo r the appellants. 
As no date is fixed fo r the exercise of the option, 
i t  is implied by law tha t i t  must be exercised 
reasonably. Those American authorities which 
are not in  favour of the appellants are founded on 
a misapprehension of S h u b rick  v. S alm on  (3 Burr. 
1637). In  tha t case the cancelling clause expressly 
provided tha t the charterer m ight exercise his 
option after the vessel had arrived. In  The  
Progreso  (50 Fed. Rep. 835) the clause provided 
when the option was to be exercised. Again,

(a) Reported by W . O. Biss, E»q.. B arris ter-a t-L .w .

K a rra n  v . Peabody, 145 Fed. Rep. 166;
M ercantile  S team ship Company L im ite d  v . Tyser,

5 Asp. M a r. La w  Cas. 6, note (1 8 8 1 ); 7 Q. B . 
D iv . 73 ;

Tharsis S u lp h u r and  Copper Com pany  v . M orel,
7 Asp. M a r. La w  Cas. 106 (1891); 65 L . T . Rep. 
6 5 9 ; (1891) 2 Q. B . 647, 650, 652 ;

Adam son  v. Newcastle S team ship F re igh t In s u r
ance Company, 4 Asp. M ar. L a w  Cas. 150 (1879) ; 
41 L . T . Rep. 160; 4 Q. B . D iv . 462, 468.

Les lie  Scott, K .C . and W. N o rm a n  B ae b u rn  fo r 
the defendants.—The shipowner must insert 
words in  the charter-party to  protect himself, and 
there is nothing about exercising the option to 
cancel w ith in  a reasonable time in  th is one.  ̂The 
charterer is not bound, as Lord  Bowen saia in  
T ha rs is  S u lp h u r  an d  Copper Com pany  v. M o re l 
(u b i sup.), to  consider the benefit or otherwise of 
the other party. The p la in tiffs are seeking to 
read in to  the cancellation clause a term  which is 
not expressed, but in  H a m ly n  and  Co. v. Wood,
and Co. (65 L . T. Rep. 286; (1891) 2 Q. B. 488, 
491) Lord  Esher said the court w ill not im pAy a 
term in  a w ritten contract unless, on considering 
the terms of the contract in  a reasonable and 
business manner, an im plication necessarily arises 
that the parties must have intended tha t the 
suggested stipulation should exist, and he then 
referred to the judgm ent of Bowen, L .J . in  The
Moorcock, 6 Asp. Mar. Law  Cas. 357, 373 
(1889); 60 L . T. Rep. 654; 14 P. D iv. 64, 68). 
The reasonable tim e fo r exercising the option was 
from  the 15th Dec. to fo rty-e igh t hours after the 
arriva l of the vessel, fo r the charter party 
provides tha t loading must commence w ith in  
fo rty-e igh t hours after the a rr iv a l:

H ic k  v . Raym ond , 7 Asp. M a r. La w . Cas. 23, 97, 
233 (1892); 68 L . T . Rep. 175 ; (1893) A . C. 22 ; 

Thorn  v . M ayor, tyc., o f London, 34 L . T . Rep. 
545 ; L . Rep. 10 E x . 112, 123.

H o rr id g e , K .C . in  reply. C u r adl)t vu it ,

C ozens -H a r d y , M.R.—This appeal raises one 
point, said to be of general importance and not 
covered by any English, authority, whether under 
an ordinary cancelling clause shipowners can 
require charterers to exercise the option before 
the ship arrives at the loading port. The p la in tiff
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are the owners o f the sailing ship Langda le . 
The defendants are the charterers. B y the 
charter-party, dated the 18th March 1907, i t  was 
provided tha t the ship should w ith a ll convenient 
speed, after discharge of cargo on the West Coast 
of South America, sail and proceed to Newcastle, 
New South Wales, and there load a fu l l  cargo of 
coal which the charterers bound themselves to 
ship. And after the usual clauses excepting 
certain perils and providing fo r fre igh t at the rate 
of 23s. per ton, there was a cancelling clause in  
the follow ing words : “  The charterers or the ir 
agents have the option of cancelling th is charter- 
party provided the ship is not arrived as w ith in  
described at Newcastle, New South Wales, by 
the 15th Dec. 1907.”  The ship was delayed by 
bad weather or other circumstances not due to 
any default on the part of the pla intiffs, and the 
charterers were asked, when i t  was manifest that 
the ship could not arrive before the 15th Dec., 
and again after th a t date had passed and the 
ship was s ti l l  on the West Coast of South 
America, to  say whether they intended to cancel 
the charter. The charterers declined to say 
anything before the ship arrived. The ship did 
not arrive u n til the 15th June 1908, on which day 
the charterers gave notice tha t they cancelled the 
charter. The shipowners sue the charterers fo r 
breach of contract in  not loading her when she 
arrived, and assert tha t the option to cancel 
could only be exercised w ith in  a reasonable time 
after i t  was known tha t the ship could not arrive 
by the named date. The charterers rely upon the 
cancellation on the 15th June. Bray, J. has given 
judgment in  favour of the charterers, and, in  my 
opinion, his decision was righ t. Under the 
charter-party the shipowners were bound to take 
the ir ship to Newcastle, however much behind time 
i t  m ight arrive. I f  i t  arrived before the 15th Dec. 
the charterers were bound to load. I f  i t  arrived 
after tha t date the charterers were not bound to 
load, though they had the r ig h t to  load. Whether 
they should load or not would depend upon 
whetherjon the arriva l of the ship freights had risen 
or fallen, and also upon whether they had a cargo 
ready. The cancelling clause is obviously inserted 
fo r the exclusive benefit o f the charterers, and 
I  fa il to  see how as a matter of business the 
charterers can te ll whether i t  w ill be to the ir 
interests to cancel before the arriva l o f the ship. 
I  decline to hold tha t there is any implied condi
tion  tha t the option shall be exercised w ith in  a 
reasonable time after the cancelling date. This 
is in  accordance w ith  the view taken by the 
American courts. Bray, J. so fu lly  discusses the 
English and American authorities tha t i t  would 
be a waste of tim e fo r me to repeat what he said. 
The appeal must be dismissed w ith costs.

F a r w e l l , L .J .—I  am of opinion tha t on the 
true construction of th is charter-party, taken as 
a whole, the parties have expressed, not, indeed, in  
so many words, but w ith reasonable clearness, the 
lim its  of tim e w ith in  which the power of can
cellation is to  be exercised by the charterers. 
The objective point of the contract is Newcastle,
N .S .W .; the ship is to sail and proceed there, and 
when she is there the charterers are to ship on 
her a fu l l  cargo of coal. The ship is consigned 
to the charterers’ agents at Newcastle, N.S.W., 
and, although she is not bound to arrive by any 
given date, so tha t the shipowners are not liable 
fo r breach of contract i f  she fails, yet non-arrival

by the 15th Dec. 1907 is treated as default by the 
shipowners, and thereupon the charterers are 
entitled to cancel the contract, and th is power of 
cancellation is given to the charterers or their 
agents— i.e., the ir agents to whom she is assigned 
at Newcastle. The material circumstances which 
w ill guide the charterers in  exercising their option 
to cancel or not w ill obviously be the state of the 
markets, the rate of freights, and the like  when 
the ship arrives a t Newcastle. The charterers 
are entitled by the express words of the contract 
to  exercise the ir option by the ir agents there, 
w ith whom such knowledge would be. The non
arriva l on the 15th Dec. while the ship is some
where in  mid-ocean may and probably w ill be 
im m ateria l; i t  is impossible to predicate on that 
day what the state of things in  Newcastle w ill be 
on tha t unknown day in  the future at which the 
ship w ill actually arrive there. I  am therefore 
of opinion tha t the period during which the 
option is to  be exercised extends from 
the 15th Dec. u n til twenty-four hours after 
the vessel has completed her discharge at New
castle, being the period at which the lay 
days began under the charter-party, and that 
Bray, J. was rig h t in  the conclusion at which he 
arrived. I t  follows that, as th is is the true con
struction of the contract, no question of reason
able time arises. I f  the contract were silent as 
to the period of tim e w ith in  which the charterers 
were to exercise the option, then I  th ink  i t  clear 
tha t there would be an implied term tha t the 
option should be exercised w ith in  a reasonable 
time, i t  cannot be exercisable only on the 
15 th Dec., and, i f  so, th is would be a question of 
fact fo r the ju ry . B u t I  may add tha t i t  is 
d ifficu lt to see how a ju ry  i f  properly directed, 
under ordinary circumstances such as the present, 
could fa il to  come to the same conclusion as to 
the reasonable time tha t I  have come to on the 
construction of the charter-party. They would 
be directed tha t the charterers were entitled to a 
reasonable tim e in which to ascertain the relevant 
facts necessary to enable them to make up their 
m inds; tha t they were not bound to consider the 
shipowners’ interests, but the ir own only (see 
T ha rs is  S u lp h u r a nd  Copper Com pany  v. M ore l, 
u b i s u p .; S c a r f v. J a rd in e , u b i s u p .) ; and tha t the 
shipowner is bound to send his ship to Newcastle 
unless the charterer elects not to require i t :  
(S hub rich  v. Salm on, 3 Burr. 1637). This appeal 
fails, and therefore should be dismissed with 
costs.

K e n n e d y , L  J.—I  am of opinion tha t the con
sidered judgment of my brother Bray, J. in  
favour of the defendants ought to be affirmed, 
and I  have but l it t le  to add to the expression of 
my general concurrence in  the reasons which he 
has given fo r his conclusion. The contractual 
obligation of the shipowners, the p la in tiffs in  this 
action, is clear. They are bound to see tha t their 
ship, unless prevented by certain excepted causes 
and perils, proceeds to Newcastle, New South 
Wales, the named port of loading in  Australia, 
and is there placed at the disposal of the 
charterers. The corresponding and correlative 
rig h t of the shipowners is also clear. I t  is to 
have the ir ship loaded by the charterers after her 
arriva l at the loading port as and w ith the cargo 
and w ith in  the time fixed by the charter-party, 
subject always to a stipulated risk of defeasance 
—viz., tha t i f  the ship’s arriva l is delayed beyond
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an agreed date, the charterers’ obligation to load 
thereupon ceases to be enforceable against them. 
In  tha t event they may load or not load the ship 
as they please. I  seek in  vain fo r any words in 
the cancelling clause or elsewhere in  the charter- 
party which entitle the shipowners to say tha t the 
charterers are not to have the fu ll benefit o f the 
undertaking of the shipowners tha t the ir ship shall 
proceed to the port o f loading because the ship fails 
to get there at a named date. B u t they cannot 
get the fu ll benefit i f  they are called upon to decide 
at any moment before the ship is at tbe ir disposal 
at the loading port. The contractual duty o f the 
shipowner to proceed to the port o f loading does 
not cease because, before the ship arrives there, 
the day comes after which, i f  the ship has not 
arrived, the charterers’ contractual du ty to load 
her, when she does arrive, is converted, by the 
special clause of the charter-party, in to  a matter 
of the ir free choice. In  fact, the p la in tiffs in  
this case at one Btage attempted to take up this 
position, but under good advice abandoned i t ; 
and the ir counsel, on the hearing of the appeal 
before us, expressly disclaimed any such conten
tion. B u t i t  is contended by the p la in tiffs ’ 
counsel tha t if ,  a fter the date named in  the can
celling clause has arrived, but the ship has not, 
the charterers decline w ith in  some period which 
is described as a “  reasonable time ”  to  answer an 
inquiry whether when the ship arrives the char
terers w ill load her or not, the charterers become 
bound, whenever she arrives, to load her under 
the charter-party, and to pay, of course, the 
chartered fre ight. I  agree w ith Bray, J. tha t 
from the mercantile point of view so vague a 
stipulation as tha t o f “  a reasonable time ”  under 
which in  some way the conflicting interests of 
shipowner and charterer are to be harmonised, 
and under which the charterer, as, indeed, is the 
present case, would be asked to anticipate, days 
and weeks, or, possibly, months ahead, what his 
interests m ight be when the ship arrives, would 
certainly be deemed unpractical and unbusiness
like. B u t what we have to consider is the proper 
legal meaning of th is contract; and I  can see no 
justification from this standpoint fo r reading 
in to th is contract a lim ita tion  of the exer
cise of the charterers’ option such as counsel 
has argued for. I t  seems to me tha t the 
cancelling clause, read, as i t  must be, w ith 
the rest of the contract of which i t  only forms 
Part, itse lf supplies the period w ith in  which the 
charterers’ choice must be exercised, viz., the 
named date as the commencement and as 
the term ination—the date after the ship’s arrival 
8-t which the ship’s r ig h t to require the charterers 
to load her commences under the provisions of 
the charter-party as to her loading.

! f  I  am rig h t in  th is view, there is no room fo r an 
'm plication of a duty on the charterers’ part to 
exercise the ir r ig h t of option w ith in  “  a reasonable 
time ”  (whatever tha t m ight be construed to mean) 
after the date has been reached which ends the 
absolute righ t of the owner of the ship to have his 
ship loaded when she arrives a t Newcastle. The 
law readB in to  a contract a reasonable time fo r an 
act—be i t  fo r g iving o f a notice, or doing a work, 
° r  paying money, or exercising an option—where 
the intention of the parties to a contract, which 
“ as fixed no time, either expressly or by jus t 
l mpHcation, must be presumed to have included 
such an implication. There is no room fo r i t

otherwise, and here, as I  have already pointed out, 
the contract itse lf g iving the charterers the rig h t 
to have the ship proceed to Newcastle, and also 
the righ t, i f  she does not arrive by a certain day, 
to refuse to load her, and fix ing  the time after 
her arriva l when, unless the charterers decide not 
to load at all, they must begin to load, has itse lf 
given the range of time w ith in  which the 
charterers may exercise the ir option. The only 
jud ic ia l authorities extant upon the exact point 
raised by these pla intiffs, the American decisions, 
are entire ly in  accord w ith  my view. Counsel fo r 
the p la in tiffs  seemed to  invoke the aid of certain 
dicta in  the judgment of Lush, J. (the dissentient 
judge) in  Adam son  v. Newcastle S team ship F re ig h t  
In su rance  Com pany (u b i sup.). That judgment 
proceeded upon the view, which Cockburn, C.J. 
and Manisty, J. rejected, tha t according to the 
true construction of tha t charter-party the 
contract did not terminate upon the happening 
of a certain event, bu t tha t each o f the parties, 
charterer and shipowner, had an option on the 
happening of th a t event to cancel the charter- 
party ; and, in  the passage referred to, Lush, J. 
was evidently pointing out that, in  the circum
stances, i f  either of them sought to take 
advantage of the option, he ought to say so 
w ith in a reasonable tim e after the rig h t arose, 
because otherwise he would very like ly  mislead 
the other party, who also had a r ig h t of option 
under the same clause, and who m ight be induced 
by th 's  silence to incur many expenses and 
difficulties. Under the charter-party each of the 
two contracting parties had rights of cancellation 
the exercise of which had to be adjusted. The 
charterers in  the present case have not to consider 
any corresponding r ig h t of the shipowners, fo r 
the shipowners have no r ig h t of cancellation, 
and are bound to see tha t the ir ship proceeds 
to the loading port. The dicta referred to 
appear to me to have no application to the 
very different relation created by the particular 
contract of charter-party in  the present case.

Solicitors : W alke r, Son, and F ie ld , agents fo r 
W eightm an, Pedder, and Co., L ive rpoo l; W illia m  
A. C ru m p  and Son.

June  9, 13, 14,15, 16, a n d  J u ly  28,1910. 
(Before V a u g h a n  W il l ia m s , F l e t c h e r  

M o u lt o n , and B u c k l e y , L .JJ .)
D e n a b y  a n d  Ca d e b y  M a in  C o l l ie r ie s  

L im it e d  v. A n so n , (a)
A P P E A L  FR O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

H a rb o u r— P o r t  o f P o r t la n d — B ig h ts  o f  C row n— 
M o o rin g  coal h u lk — B ig h t o f  n a v ig a tio n .

Members o f  the p u b lic  are n o t e n tit le d  to keep a  
f lo a t in g  h u lk  o r coal depot p e rm a n e n tly  in  P o r t 
la n d  H a rb o u r f o r  the purpose o f  b u n ke rin g  ships  
w ith  coal, even though they cause no obs truc tion  
to  n a v ig a tio n . S uch  an  act cannot be ju s t if ie d  
as an  act in c id e n ta l to  n a v ig a tio n .

D ecis ion o f  A . T . Law rence , J . (11 Asp. M a r . L a w  
Cas. 348 (1910); 102 L .  T. Bep. 76) affirm ed.

A p p e a l  by the p la in tiffs  from  a judgment of 
A. T. Lawrence, J. at the tr ia l o f the action 
w ithout a ju ry .
(a) Reported by E dw abd  J . M. Oh a f l in , E sq ,, Barrister-at-Law
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The action was brought by the p la in tiffs 
claim ing an in junction to restrain the defendant, 
Captain C. E. Anson, R.N., harbourmaster of 
the port o f Portland, from seizing, taking 
possession of, or trespassing upon the p la in tiffs ’ 
steamship P ers ia , ly ing  at her own anchors in  
Portland Harbour, w ith in  the area appropriated 
to merchant shipping, or from  removing her 
therefrom.

By the points of defence i t  was alleged tha t in  
Feb. 1903 regulations were made by Order in 
Council, pursuant to the Dockyard Ports Regu
lation A c t 1865, by which i t  was provided (in te r  
a lia )  tha t moorings fo r private vessels m ight be 
la id w ith the w ritten permission of the K in g ’s 
Harbourmaster, but were to be removed on his 
requisition, and that a ll merchant and other 
vessels were to be subject to his directions; that 
in  Dec. 1909 the p la in tiffs threatened to moor the 
P e rs ia  permanently as a coal hulk w ithout such 
perm ission; tha t the P e rs ia  was an obstruction 
to  navigation; tha t the bed of the harbour was 
the property of the C rown; and tha t the defen
dant had a r ig h t to  remove the P e rs ia .

The facts as found by the learned judge showed 
tha t the p la in tiffs  in  Nov. 1909 issued circulars to 
their customers in form ing them tha t they pro
posed to station the P e rs ia  a t Portland as a 
“  hulk,”  or “  floating depot,”  fo r the purpose of 
bunkering ships w ith coal. They stated th a t the 
P e rs ia  would be equipped w ith the most approved 
appliances fo r affording quick dispatch to vessels 
seeking coal by day or night. Immediately on 
th is circular coming to the attention of the defen
dant he informed the p la in tiffs  tha t permission 
could not be granted to add to the number of 
coal hulks already moored in  Portland Harbour. 
The p la in tiffs  disregarded this notice, the P e rs ia  
entered the harbour and took up a position in  the 
part of i t  which is appropriated as a merchant 
shipping anchorage. The defendant, a fter point
ing out tha t she was there in  violation of the 
notice he had given and of the directions of the 
Lords of the Adm ira lty, ordered her to leave the 
harbour ; th is  she refused to do. The defendant 
then threatened to have her removed, whereupon 
the present action was brought and an in junction 
claimed.

A t the tr ia l the learned judge refused to grant 
an in junction and entered judgment fo r the 
defendant, being of opinion tha t the tit le  to the 
Boil in  the port o f Portland was vested in  the 
Crown subject only to the public righ ts of and 
incidental to navigation over i t ; tha t the r ig h t of 
navigation was a r ig h t of passage, w ith rights of 
stopping, anchoring, &c., for purposes incidental 
to  passage to and fro, and tha t a member of the 
public had, therefore, no r ig h t to moor a floating 
hulk or coal depot w ith in  such port fo r the 
purpose of bunkering ships w ith coal.

The p la in tiffs  appealed.
Les lie  Scott, K.C., Greer (G ourthope W ilson  

w ith them) fo r the pla intiffs.—This case raises 
the question as to the public rights of user over 
navigable waters and harbours in  th is country, 
and as to whether the Crown, assuming tha t the 
bed of Portland Harbour is vested in  i t  (which 
the p la in tiffs admit), has the r ig h t w ithout statu
tory powers to exclude from a public mercan
tile  harbour a coal hulk stationed there fo r the 
purpose of bunkering steamers tha t call there

fo r coal, although the presence of such a floa.t- 
ing  means of coal supply in  tha t harbour is in  
fact demanded by the shipping trade of the 
country, and although the hulk does not consti
tu te any obstruction in  the harbour. On the 
evidence i t  is admitted tha t harbours furnished 
w ith a coal supply are essential to merchant 
shipping, also tha t no other means of coal supply 
is possible at Portland, the deep water coal pier 
being reserved fo r the use of the A dm ira lty . I t  
is admitted th a t Portland Harbour is the most 
convenient port fo r vessels coming up Channel to 
coal at. The Dockyard Ports Regulation A c t 1865 
is a general A ct applying to a ll harbours, and the 
definition of “  vessel"”  in  sect. 2 would cover a 
vessel which was used fo r carrying supplies of 
coal, and m ight be propelled from  w ith in  or 
without. A  sim ilar definition was contained in  
the Harbours, Docks, and Piers Clauses A c t 1847. 
See

Hedges and  Son v. London and  S t. K a th a rin e  
Docks Company, 5 Asp. M ar. La w  Cas. 539 
(1885); 54 L . T . Rep. 4 2 7 ; 16 Q. B . D iv . 
597.

The powers of management over the harbour are 
lim ited in  two ways. In  the firs t place, the 
harbour master is constituted an independent 
authority over the harbour as a whole, over 
private and public vessels; and, secondly, the 
powers of regulating the harbour must be granted 
by Orders in  Council. They referred to

D ockyard  P orts  S',emulation A c t 1865 (28 & 29 
V ie t. o. 125);

O rder in  Council, Feb. 16, 1903.

The question of public policy involved is this 
Are matters, where private interests clash with 
public, to be dealt w ith by an A c t of Parliament 
or an Order in  Council, or are they to be le ft to 
a department of State P There is, of course, this 
lim ita tion , that, in  the interests of the naval 
defence of the country, the A dm ira lty  should 
have greater powers over dockyards than are 
contained in  the Act. The r ig h t cf th is vessel to 
be in  a certain portion of the harbour is 
recognised by the Act, and neither the 
harbourmaster nor the A dm ira lty  have any 
power to exclude her from  such portion. 
[ V a u g h a n  W il l ia m s , L .J .—A  port ought to be 
free and open fo r subjects and foreigners, per 
Hargrave’s Tracts, 84; see also Comyn’s Digest, 
vol. 5, p. 152.] There is no lim ita tion  on the 
public r ig h t of user, except tha t i t  must not 
amount to a nuisance which is a question of fact. 
[B u c k l e y , L  J.—You are claim ing the r ig h t in  a 
trader to establish a trade in  a port.] The Act 
gives the harbourmaster an independent dis
cretion as to the admission of vessels, but such 
discretion must be exercised fo r the welfare of a ll 
ships entering the harbour :

The Excelsior, 3 M ar. La w  Cas. O. S. 151 (1868) ;
19 L . T . Rep. 87 ; L . Rep. 2 A . &  E . 268.

The harbourmaster has not the r ig h t to exclude 
a private vessel unless the circumstances are such 
tha t the vessel would be creating a nuisance, but 
in  the present case there was ample room in  the 
harbour fo r the p la in tiffs ’ vessel. W ith  the 
extension of commerce i t  has become necessary 
fo r him to allow the use of the harbour for 
purposes which are incidental and ancillary to  

, navigation, such as the provision of coal hulks.
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And in  considering whether the mooring of such 
a hu lk in  Portland Harbour is an excessive 
exercise of a public righ t, due regard must be 
had to  the general benefit o f the public. That 
is the test which must be applied. I t  is 
reasonable tha t the p la in tiffs ’ vessel should 
remain in  the harbour so long as she is no 
hindrance to the vessels using the port. They 
also referred to

Sharpe  v. W akefield and others, 64 L . T . Rep. 180; 
(1891) A . C. 173 ;

D ick  and Page v. B a d a rt Freres, 5 Asp. M ar. Law  
Cas. 49 (1883) ; 48 L . T . Rep. 391 ; 10 Q. B. D iv . 
387;

A m algam ated Society o f R a ilw ay  Servants v. 
Osborne, 101 L . T . Rep. 787 ; (1910) A. C. 87 ;

London Association o f Shipowners and Brokers 
L im ite d , a n d  P en in su la r and  O rie n ta l Steam  
N av ig a tio n  Company  v. London and In d ia  Docks 
J o in t Committee and, London and  St. K a th a rin e  
Dock Company, 7 Asp. M a r. Law  Cas. 195 (1892); 
67 L . T . Rep. 238 ; (1892> 3 Ch. 242 ;

Rex v . Ru8sell, 6 B . &  C. 566 ;
A ttorney-G enera l v. Terry, 2 Asp. M ar. La w  Cas. 

174, 217 (1874) ; 30 L . T . Rep. 2 1 5 ; L . Rep. 9 
Ch. 423 ;

O rig in a l H artlepoo l Collieries Com pany L im ite d  v . 
Gibb, 3 Asp. M a r. La w  Cas. 411 (1877); 36 L . T . 
Rep. 433 ; 5 Ch. D iv . 713;

Booth  v. Rattd, 62 L . T . Rep. 198 ; 15 A pp. Cas. 
188;

A ttorney-G enera l v . W rig h t, 8 Asp. M a r. Law  
Cas. 320 ; 77 L . T . Rep. 295; (1897) 2 Q. B. 318 ;

Crown Lands A c t 1866, 29 &  30 V ie t. c. 62 ;
G ann  v. Free Fisheries o f W hits tab le , 2 M ar. Law  

Cas. O. S. 179 (1865); 12 L . T . Rep. 150; 11 H . L . 
Cas. 192.

The S o lic ito r-G e n e ra l (S ir Rufus Isaacs, K.C.) 
and B . A . Cohen fo r the defendant.—The pla intiffs 
have failed to establish any r ig h t in  law to moor 
the ir coal hulk permanently in  Portland Harbour, 
or to cite any authority in  support of their conten
tion. I t  is not in  dispute tha t the soil of the harbour 
is vested in  the Crown, and no suggestion lias been 
made of any special grant giving greater rights 
to the pla intiffs than to any other member of the 
public. W hat are then the p la in tiffs ’ rights as 
members of the public? The only rights they 
have—apart from fishery—are the rights of 
navigation over the river and of anchoring in  the 
bed of the river, together w ith a ll things reasonably 
incident to navigation. The intention to remain 
in  the harbour and carry on a trade is not 
included in the above. No such rig h t has ever been 
established. The only possible authority is Rex  
v. R usse ll (sup.), but tha t case has been overruled 
by Jessel, M.R. in  A tto rney-G enera l v. T erry  
(sup.), and the principle on which the rig h t has 
been claimed has been repudiated by the courts. 
See

Rex v. W ard, 4 A . &  E . 384.

The p la in tiffs have to establish tha t the only 
means of obtaining coal must be from  the ir hulk, 
but in  point of fact there has been no complaint 
by any shipowner of any d ifficulty in  obtaining 
coal. There is no lawful rig h t in  the pla intiffs 
to come to Portland Harbour fo r the purpose 
described, the only rig h t they have being lim ited 
to navigation and things ancillary thereto. The 
p la intiffs fu rthe r say they cannot be indicted 
fo r a common law nuisance, because what they 
nave done haB been fo r the public benefit. W hat

V o l . X I„  NS.

are the rights of navigation over tida l rivers has 
been discussed in

Lo rd  F itzhard inge  v. P urce ll, 99 L . T . Rep. 1 5 4 ;
(1908) 2 Ch. 139, 167 ;

O rr E w ing  v. Colquhoun, 2 App. Cas. 839.

No such righ t as the pla intiffs contend fo r 
is to be found in the books. Further, even 
assuming tha t the cases cited by the pla intiffs as 
to public benefit have any application, on the 
evidence as i t  stands the p la in tiffs are not in  a 
position nor are they the proper persons to assert 
tha t righ t. On the facts the answer as to public 
benefit and convenience must be in  favour of the 
defendant. The rights claimed by the p la in tiffs  
go beyond those appertaining to navigation ; they 
m ight be extended to a claim to introduce a 
dredger fo r the purpose of deepening the harbour. 
The fallacy underlying the p la in tiffs ’ contention 
is this, tha t necessity assumes a rig h t which does 
not in  any way exist, and they ju s tify  i t  on the 
ground of public advantage. B u t what necessity 
is there ? Is  i t  w ith a view to increasing trade ? 
As a matter of fact, Portland Harbour is not 
a mercantile port at a l l ; i t  is a harbour of 
refuge, as is shown by the following Acts of 
P a rliam en t:

10 V ie t. o. 24 ;
13 & 14 V ie t. o. 116;
20 &  21 V ie t. c. 32 ;
28 &  29 V ie t. o. 125.

The evidence establishes tha t i t  is not a com
mercial po rt in  the ordinary sense of the term, 
but only so fa r as i t  is used fo r the export of 
Portland stone. I t  is in  the main constructed and 
used fo r naval purposes.' I t  is said tha t the rights 
of the Crown are lim ited by the A ct of 1865, but 
tha t A ct does not l im it the prerogative of the 
Crown, and, looking both at the A c t and at the 
Order in  Council passed thereunder, the position 
taken up by the harbourmaster in  this case is 
amply justified. The A c t was passed fo r the 
regulation of a ll naval ports and dockyards in  the 
United Kingdom. Sect. 3 gives power to the 
K in g  in  Council to define the lim its  of dockyard 
ports. Sect. 4 provides fo r the appointment of 
a f i t  person as the K in g ’s Harbourmaster, whose 
duty is also to protect the p o r t; th a t is to say, 
the Crown has a general r ig h t over the port 
subject to the public righ t. Sect. 5 provides that 
port regulations are to be made by Orders in  
Council, but that section does not l im it the rights 
of the harbourmaster in  the port. W ith  regard 
to the Order in  Council, sects. 13 to 16, which are 
headed “  Anchorage Regulations,”  place merchant 
vessels entirely under the control of the harbour
master. No in junction could therefore be granted 
against the harbourmaster fo r ordering a mer
chant vessel to leave the harbour. A . T. Law
rence, J. doubted whether he had any power to 
review the discretion of the harbourmaster or of 
the Adm ira lty, whose servant he was. They also 
referred to

H arg rave ’s T racts , 85 ;
A ttorney-G enera l v. W rig h t (sup.).

Les lie  Scott, K .C . in  reply.—The rights of the 
public are not restricted to fishery and navigation 
on ly ; they have been extended to other cases. 
Thus i t  has been held tha t the public have a 
r ig h t to use the cranes erected on public quays: 

B o lt v. Stennett 8 Te rm  Rep. 608.
3 P



474 MARITIME LAW CASES.
C t . of  A p p .] D e n a r y  a n d  Ca d e b y  M a in  C o l l ie r ie s  L im it e d  v . A n s o n . [C t . of A p p .

He alBO referred to
M il la r  v. T a y lo r, 4 B u rr . 2303 ;
Dashwood v. M agniac, 65 L. T . Rep. 8 1 1 ; (1891)

3 Ch. 306 ;
M a x im  Nordenfe lt Guns and A m m u n itio n  C om 

pany L im ite d  v. N ordenfe lt, 68 L . T . Rep. 833 ; 
(1894) A . C. 535 ;

C arter v . M urcot, 4 B u rr. 2163 ;
A ttorney-G enera l v. Parm eter and others, 10 P rice, 

378.
C ur. adv. v u lt .

J u ly  28. — The follow ing w ritten judgments 
■were delivered ;—

V a u g h a n  W il l ia m s , L.J.—In  th is case the 
p la intiffs sue fo r an in junction to restrain Captain 
C. E. Anson, R.N., harbourmaster of the P ort of 
Portland, from  seizing, taking possession of, or 
trespassing upon the p la in tiffs ’ steamship P ers ia , 
ly ing  at her own anchors in  Portland Harbour 
w ith in  the area appropriated to merchant shipping 
or removing her therefrom. B y the points of 
defence i t  was alleged tha t in  Feb. 1903 
regulations were made by Order in  Council 
pursuant to the Dockyard Ports Regulation Act 
1865 by which i t  was provided ( in te r  a lia )  that 
moorings fo r private vessels m ight be laid w ith 
the permission of the K in g ’s Harbourmaster, but 
were to be removed on his requisition, and tha t all 
merchant and other vessels were to be subject to 
his direction ; tha t in  Dec. 1909 the pla intiffs 
threatened to moor the P e rs ia  permanently as a 
coal hulk w ithout such permission ; tha t the 
P e rs ia  was an obstruction to navigation ; tha t 
the bed of the harbour was the property of the 
Crown ; and tha t the defendant had a r ig h t to 
remove the P ers ia . I  th ink  tha t the claim of the 
p la in tiffs in  th is action is a claim against the 
defendant (the harbourmaster) fo r obstructing 
them in  the exercise of a public righ t. I  do not 
th ink  tha t Portland Harbour is a mere harbour 
of refuge. In  the early history of the exercise 
by the K in g  of his Royal prerogative in  respect 
of harbours, the lim its  of a harbour, and also^the 
classes of cargoes allowed to be brought into 
the harbour, used to be referred to a Royal Com
mission, and in my opinion i t  is impossible after 
the A c t of 1865 and the Orders in  Council made 
thereunder to hold tha t Portland Harbour is a 
mere harbour of refuge. I t  is a dockyard harbour, 
but, notwithstanding this, i t  is admittedly a 
harbour in  respect of which ships have the rig h t 
of navigation and certain incidental rights, such 
as the r ig h t of anchoring and.a rig h t of mooring.
A  question has been raised as to the lim its  of 
these incidental rights. I t  is clear tha t a ll these 
rights are subject to  the directions of the harbour
master. This, indeed, is admitted by the 
plaintiffs, but subject to  the regulations from 
time to time made by Order in  Council the 
rights of a ll shipB entering the harbour are 
equal. The regulations are general regulations 
binding all. I  take i t  tha t the harbourmaster 
could not make a special order tha t no ships 
belonging to a particular owner should enter 
Portland Harbour or navigate in or anchor or 
moor there, bu t a ll ships entering the harbour 
would have to obey the particular' directions of j 
the harbourmaster given in  respect of navigation, 
anchoring, and mooring. I t  is stated by A . T. t 
Lawrence, J. in  his judgment tha t before the j 
arriva l of the P e rs ia  there were ten coaling hulks j 
fo r the use of merchant ships permanently moored

w ith in  the merchants’ shipping anchorage by the 
permission of the authorities. I  do not quite know 
what “  permanently moored ”  means. I t  is d iffi
cu lt to  suppose tha t th is permanence of mooring 
can override regulation 3 or 13 of the regulations 
fo r anchoring, berthing, mooring, and breaming 
in  Portland Harbour. Regulation 3 runs thus : 
“ Moorings fo r private vessels maybe la id w ith 
the permission in w riting  of the K ing  s Harbour
master and in  such positions as he shall deem fit, 
bu t such moorings shall not be laid w ithout such 
permission, and shall be fo rthw ith  removed on the 
requisition of the K in g ’s Harbourmaster to that 
effect.”  Regulation 13 runs thus : “  A ll merchant 
or other private vessels shall be subject to the 
direction of the K in g ’s Harbourmaster.”  I f  the 
coal hulks are really there otherwise than as 
private vessels subject to the general regulations, 
i t  follows tha t such privileged vessels are not 
exercising a public rig h t bu t only enjoying a 
privilege. No such special privilege has been 
granted to the owners of the P ers ia , and i t  must,
I  th ink, on the finding of A. T. Lawrence, J ., be 
accepted tha t there was no evidence before him 
tha t the ten coaling hulks fo r the use of 
merchant ships which were in Portland Harbour 
before the arriva l of the P e rs ia  were not sufficient 

I to meet the requirements of the port, and we ought 
to in fer not only tha t the coaling hulks were suffi
cient to coal the average number of ships calling 
to coal, but also tha t Portland Harbour is a recog
nised harbour fo r the call of ships to take in  from 
the coal hulks coal furnished not by the Grown 
but by the traders who are allowed the special 
privilege .of maintaining a coal hulk. I t  may be 
tha t the Grown as conservator of the port grants 
these privileges through the agency of its  officer, 
but we have not fo r the decision of the present case 
to decide what is the basis of such privileges I  
also accept the finding of the learned j  udge tha t the 
addition of the P e rs ia  to  the ten existing coaling 
hulks would unduly impede the navigation in  and 
the purposes fo r which th is harbour exists. The 
evidence of the harbourmaster supports th is con
clusion, and I  th ink tha t p r i in a  fa c ie  the decision 
of the harbourmaster should be regarded as con
clusive in  such a matter. This, indeed, was not 
denied by counsel fo r the pla intiffs. W hat was 
8aid was this : That the presence of the P ers ia  as 
a coal hu lk would have been no impediment unless 
the Adm ira lty  had w ithout any Order in  Council 
excluded private ships and merchant vessels from 
a portion of the harbour in  which by the first 
schedule of the Order in  Council of the 16th Feb. 
1903, clause 16, merchant and other private vessels 
may, subject to the directions of the harbour
master, anchor. I  do not th ink  tha t i t  was denied 
by the Solicitor-General tha t merchant and other 
private vessels are excluded from  a portion of the 
harbour defined by th is Order in  Council as 
anchorage w ith in  which, subject to the directions 
of the K in g ’s Harbourmaster, merchant and 
other private vessels may anchor. I  th ink  myself 
tha t such exclusion ought to have been preceded 
by an Order in  Council authorising the same, but 
I  do not th ink  that the question of the legality of 
the action of the A dm ira lty  in  appropriating to 
State purposes a portion of Portland Harbour in 
which merchant and other private vessels may, 
subject to the regulations of the K in g ’s Harbour
master, anchor, can be raised in  th is action. I t  
can, in  my opinion, only be raised by a petition of
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r ig h t or in  some action to which the Attorney- 
General is a party as p la in tiff or defendant. I  
th ink  that, so long as the exclusive occupation by 
the Crown of this portion of the anchorage fo r 
merchant vessels continues, the duty and r ig h t of 
the K in g ’s Harbourmaster is to  regulate the 
shipping w ith in  the harbour subject to such 
occupation. I  th ink  therefore we must hold tha t 
the presence in  the harbour of the P e rs ia  as a 
coal hulk would tend unduly to impede navigation 
in and the purposes fo r which Portland Harbour 
exists.

1 do not th ink tha t i t  is really necessary to 
decide anything more to arrive at the conclusion 
tha t th is action fo r an in junction  to restrain the 
harbourmaster from removing the P e rs ia  fails 
and must be dismissed, but having regard to the 
terms of the defence and the observations of A . T. 
Lawrence, J., perhaps I  ought to say something as 
to the rig h t of navigation and its  incidents. 
The r ig h t of navigation manifestly is not lim ited 
to the passage and repassage of ships w ith the ir 
goods, as to which rig h t Lord  Hale says the 
people have a public interest, a ju s  p u b licu m  
(Hale de Jure Maris, 36), which must not be 
obstructed by nuisances or impeached by 
exactions. There are obviously, as is pointed out 
by A . T. Lawrence, J., incidental rights, such as 
the rights of stopping, anchoring, &c. Holroyd, J. 
in  B lu n d e ll v. C a tte ra ll (5 B. & A., p. 268) says 
the rig h t of passage is a r ig h t to be exercised fo r 
the purpose of navigation, trade, and intercourse. 
I t  was argued by M r. Leslie SCott tha t in  the 
present case the pla intiffs were entitled to their 
in junction on the ground tha t the presence of the 
P e rs ia  in  tha t part of the harbour appropriated 
to merchant and private vessels was no obstruc
tion to the harbour, because, although in  a sense 
i t  abridged the rig h t of passage, yet the P e rs ia  
was there fo r a public purpose—namely, pro
viding incoming steamers w ith  coal, and produced 
a public benefit; the owners of the P e rs ia  could 
not be convicted of nuisance according to the 
decision in  Rex v. R ussell (6 B. & 0.566). I t  was 
answered, first, tha t R ex  v. Russell had been over
ruled by the judgment of S ir George Jessel, M.R. 
in  A tto rney-G enera l v. T e rry  (30 L. T. Rep. 215; 
9 Ch. A.pp. 423), affirmed by the Court of Appeal, 
which court, however, did not deal w ith the 
question of how fa r R ex v. R usse ll (sup.) s till con
tinued good la w ; and, secondly, even i f  the case 
of R ex  v. R usse ll (sup.) had not been overruled, 
the presence of the P e rs ia  as a coal hulk^ in  
Portland Harbour was a mere piece of shopkeeping, 
which, while i t  obstructed the passage in to  and 
out of the harbour, conferred no benefit on ships 
calling at the harbour, because the existing hulks 
maintained in the harbour afforded ample supply 
of coal to such harbour. 1 th ink  tha t th is is a 
good answer, but 1 cannot agree tha t R ex v. 
R ussell (sup.) has been overruled, i t  has been 
Modified. S ir George Jessel in  the report of his 
judgment in  the note to the report of A tto rn e y -  
General v. T e rry  (sup.) in  9 Ch. says: “ I  give 
those as illustrations, but I  th ink  i t ”  (that 
is, the doctrine of Rex v. R ussell) “  must 
bo confined, as pu t by S ir W illiam  Fo lle tt 
in  his argument in  R ex  v. W a rd  (4 A. & E. 
384), to cases of public benefit, and not used 
in  too extended a sense.”  Again, in  the case 
of R ex v. W ard  (4 A. & E. 384), the judgment of 
Lord Denman, although i t  disapproves of the

judgment of Bayley, J. in  R e x  v. Russell (sup.), 
yet p la in ly shows that he lim ited his disapproval 
to the summing up and judgment of Bayley, J., 
but in  no way affirmed tha t every obstruction to 
free passage into, or out of, or w ith in  a port 
would constitute a nuisance i f  the obstruction 
made the harbour more convenient fo r the use of 
the public using the harbour, and in  no way dis
approves of the statements of Lord Tenterden, 
the dissentient judge in  R ex  v. R ussell (sup.), tha t 
the question would properly be “  whether the 
navigation and passage of vessels was injured by 
the obstruction.”  I  wish, further, to say tha t I  
do not th ink tha t the rights of user by the public 
are substantially affected by the ownership of the 
soil of the harbour by the Crown. I  should not, 
therefore, have based my judgment in  this case 
on trespass. I t  is sufficient tha t the p la intiffs 
so conducted themselves in respect of the presence 
of the P e rs ia  in  the harbour th a t the harbour
master was entitled to remove the P e rs ia  under 
the harbour regulations made by Orders in  
Council pursuant to the A c t of 1865, and that the 
authority and discretion of the harbourmaster 
are not suspended by reason of the fact tha t some 
portion of the anchorage w ith in  which merchant 
or other private vessels may, under regulation 16 
of the regulations of the 16th J)'eb. 1903, subject 
to the direction of the K in g ’s Harbourmaster, 
anchor, has been occupied by the K in g ’s ships or 
fo r the purposes of the Royal Navy w ithout any 
new Order in  Council. 1 do not th ink  tha t in  
th is case any question is raised as to any rig h t of 
the Crown through the A dm ira lty  or the K in g ’s 
Harbourmaster to exclude the public or merchant 
or private vessels, or any particular vessel, from 
the harbour on the ground tha t the whole of 
i t  is required fo r the K in g ’s ships, or on any 
other ground. No such r ig h t was claimed 
by the Salicitor-General in  his argument or 
by the pleadings. The sole question to be 
decided is whether, under the regulations, the 
harbourmaster had a rig h t to  remove the 
P e rs ia  from Portland Harbour fo r disobedi
ence to the directions of the K in g ’s Harbour
master. I  th ink  this appeal must be dismissed 
w ith costs.

F l e t c h e r  M o u lto n , L .J .—The argument 
of th is appeal has occupied much time, and 
reference has been made to an exceptionally 
large number of authorities by counsel fo r the 
appellants. B u t in  my opinion the only point to 
be decided is short and of no great difficulty, and 
I  shall deal w ith i t  in  lim in e , although, out of 
respect to  the careful argument on behalf of the 
appellants and the possibility tha t the case may 
go to a higher tribunal, I  shall subsequently 
notice some of the other points tha t have been 
raised before us on behalf of the appellants. 
Certain admissions by the appellants’ counsel 
have materially circumscribed the matters in  
issue. In  the first- place, they have form ally 
admitted on behalf of the appellants that the soil 
of the locus in  quo is vested in  the Crown. I t  is, 
therefore, unnecessary to examine the statutes 
which relate to the ownership of the soil, or 
discuss the general question of the proprietorship 
of soil situated w ith in the three-mile l im it and 
covered by water at a ll times. Further, i t  is not 
denied tha t the exercise of the rights of the 
Crown in  connection w ith the locus in  quo is 
vested in  the Lords of the Adm ira lty , although
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there is s til l some controversy between the 
parties as to the extent and meaning of the inter- . 
ference w ith the ir direct control by certain 
special Acts of Parliament relating to Portland 
Harbour. In  the next place, counsel fo r the 
appellants have d is tinctly  formulated the righ t 
which they allege to exist and which they seek 
to establish by the present suit, In  the words 
of the leading counsel, i t  is the r ig h t of the ir 
ship, the P ers ia , to  remain in the harbour of 
Portland fo r an indefinite period as a coal hulk 
in order to supply the appellants’ coal from 
i t  to those who desire to buy it. The claim 
on the w rit was fo r an in junction to 
restrain the defendants from  seizing  ̂ and 
removing from the harbour the p la in tiffs ’ ship 
P ers ia . Had such an in junction remained 
the real subject of the controversy i t  would have | 
entailed the examination in to  questions relating | 
to the circumstances under which the P ers ia  
came to Portland Harbour, which would have 
been wholly useless fo r the purpose of settling 
the real matter in  dispute between the parties. 
To avoid a costly litiga tion  proving abortive fo r 
a ll useful purposes, the course which the case has 
taken is such tha t the issue between the parties 
is the existence of the r ig h t mentioned above. 
The claim of the pla intiffs that the P ers ia  should 
enter the harbour is to be taken to be an assertion 
of the existence of tha t rig h t Hence, i f  the 
pla intiffs are wrong on this point, judgment must 
be given fo r the defendant in  the action.

There is no doubt tha t the P ers ia  is in  a certain 
sense a ship and that when i t  arrived at Portland 
Harbour i t  was being navigated ; but there is not, 
nor ever has been, any intention on the part of the 
defendant, the harbourmaster, to interfere with 
the free rights of navigation eo possessed by it. 
Those are not the rights upon which the p la intiffs 
seek the decision of the court, and by the very 
sensible and legitimate admissions which have 
thus been made, the ambit of the controversy is 
confined to tha t upon which the parties desire to 
obtain an authoritative decision. In  my opinion, 
the rights of the owner of soil covered either 
in te rm itten tly  or permanently by the sea are well 
settled. They differ from those of the owner of 
soil not so covered in  th is respect only in  that, 
while so covered, they are subject to the free 
exercise by the public and every member of i t  of 
the rights of fishing and navigation. The sole 
question, therefore, is whether the r ig h t claimed 
by the p la in tiffs in  th is action to anchor then- 
ship in  the soil of the harbour so as to maintain 
her as a stationary coal hulk is a r ig h t of naviga
tion, fo r i t  is needless to say i t  has nothing to do 
w ith any r ig h t of fishing. I  am clearly of opinion 
tha t i t  is not a r ig h t of navigation, and that, 
therefore, the p la in tiffs ’ claim cannot be supported 
in  law. I  w ill proceed to give my reasons for 
coming to this conclusion. That the public have 
a r ig h t to the free use of the sea fo r the purposes 
of navigation has been unchallenged law from  the 
earliest times. I t  has frequently been enunciated 
in  the form  tha t the sea is a public highway, and 
tha t ships have the r ig h t e und i redeund i et 
m o ra n d i over every part of it, no matter to whom 
the soil ly ing  thereunder may belong. This 
method of form ulating the r ig h t is valuable 
inasmuch as the legal associations which the 
conception of a highway calls up are s trik ing ly  
applicable. In  some respects, perhaps, the public

rights of user of the sea fo r navigation are from 
the nature of the case more extensive than in  the 
analogous case of a highway. For instance, i t  is 
essential to navigation tha t there should be a free 
r ig h t of anchoring or otherwise securing in  posi
tion  the navigating vessel, and there is nothing 
s tr ic tly  analogous to th is in  the case of a highway. 
B u t these and the like  differences arise from 
differences in  the circumstances of the case and 
not from  fundamental differences in  the nature 
of the right. In  both cases there is the free righ t 
of passage which cannot be lim ited  otherwise than 
by A ct of Parliam ent or (in particu la r cases) by 
proof of immemorial user. Permanent occupa
tion  of any portion by any person to the exclusion 
of the public is a violation of the ir rights of free 
passage. Temporary occupation, excepting in 
the exercise of the r ig h t itse lf—tha t is to say, 
except in  navigating or perform ing acts ancillary 
thereto (which are covered by the r ig h to f naviga
tion possessed by the public)—is equally, pro  
tan to, an exclusion of the public. Neither can be 
justified by the existence of the right. They are 
in  fact and in  law violations of it. In  the present 
case the p la intiffs claim the r ig h t of keeping their 
coal hulk moored in the harbour permanently. 
I t  is true tha t they adm it tha t under the special 
Acts regulating the harbour the defendant, as 
harbourmaster, is entitled to require them to 
alt6r their position should i t  be advisable fo r the 
regulation and accommodation of the traffic of 
the harbour, but th is admission does not, to my 
mind, affect in  any way the nature of the righ t 
claimed. The coal hulk is to be there, not in the 
course of navigation, nor w ith  the intention of its 
being navigated, but as a stationary structure to 
be used fo r the purpose of supplying the appel
lants’ coals to vessels in  the harbour. From a 
legal point of view the case would not be altered 
in  anywise (so fa r as the r ig h t claimed is con
cerned) i f  the structure were a floating pier and it 
were permanently attached to piles driven in the 
soil. Its  presence and attachments are not for 
the purpose of its  navigation, but the opposite. I t  
is a fixed floating shop fo r the purpose of selling 
the appellants’ coals. This is admitted, bu t were 
i t  not i t  would be abundantly clear from the 
evidence. I f  I  mistake not, the engines by which 
i t  was brought to Portland have been removed, 
and though in outward shape i t  s til l resembles a 
ship, I  doubt whether i t  is even entitled now to be 
called a ship or vessel. Sacha permanent occu
pation of the waters of the harbour of Portland is 
pro  tan to  an exclusion of the public, and so fa r from 
b'eing the exercise of any public righ t, i t  would 

i require some special defence to prevent its  being 
unlawful and open to challenge, either by the 
Attorney-General on behalf of the public or by 
some individual specially affected thereby. 
Whether such justification could be found i f  the 
Lords of the Adm ira lty, as owners of the soil, 
gave their consent is immaterial to this case. I t  
suflices to establish that i t  cannot be done as of 
righ t. The main argument on behalf of the 
appellants was tha t the presence of such a hulk 
in  Portland Harbour fo r the purpose of supply
ing coal to  steamers frequenting i t  was a conve
nience to those steamers, and thus an assistance 
to navigation. They claimed tha t i t  was there
fore w ith in  the rights of the public to the free use 
of the water in  question fo r the purposes of navi
gation. To my mind this is a complete fallacy.
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The public have, no doubt, the free use of the 
waters fo r the purpose of navigation, and this 
includes the exercise of a ll rights ancillary 
thereto. B u t tha t means ancillary to tha t navi
gation— i.e.f to  the navigation of the ship navi
gated. They have, fo r instance, the rig h t of 
waiting in  a place t i l l  the wind or the weather, 
and probably also the season, permits them to 
leave it, or u n til they have obtained a cargo or 
have completed repairs. In  doing a ll these things 
they, no doubt, exclude the rest of the public 
from  bringing the ir ships to the place where they 
are moored, ju s t as a man who is law fu lly  stand
ing on or moving along the public highway pre
vents any other member of the public being at 
tha t moment at the same place on the highway as 
he is. B u t a ll th is is in  the exercise of the rights 
of navigation of the ship itself. I t  is not an occu
pation of the Waters fo r the purpose of making 
more convenient the navigation of other ships.  ̂I  
can illustra te  the distinction by a parallel case in  
the use of a highway which to my mind repre
sents accurately the point in  issue in  the present 
case. I t  is, no doubt, an advantage to travellers 
on the highway to be able to obtain refresh
m ent; but tha t would not ju s tify  an enterprising 
caterer erecting a booth on the highway fo r 
the purpose of selling refreshment to travellers 
fo r pro fit to himself. I f  you add to the 
simile tha t the booth had been brought to 
the locus in  quo on wheels which had been 
subsequently removed when i t  arrived at the place 
which i t  was intended permanently to occupy the 
analogy would be complete. No one would venture 
to contend tha t such a proceeding was a le g iti
mate use of the highway, and the r ig h t claimed 
by the pla intiffs in  th is case seems to me to be an 
analogous use of the highway of the sea and 
equally unjustified by any rights possessed by the 
public. The difficulty of supporting the pla intiffs 
claim by basing i t  on the recognised rig h t of the 
public to use the waters of the sea as a highway 
induced the p la in tiffs ’ counsel to pu t forward the 
contention that the rights of the public are more 
extensive than this. His argument, shortly stated, 
was as fo llows: O riginally the lands flowed over 
by the sea belonged to the Crown, and were there
fore lands held in  trust fo r the benefit of the 
public. Navigation and fishing, he suggested, are 
only examples of the ways in  which the public 
can use the sea, and the rights of the public freely 
to use them fo r these purposes are only examples 
of the general principle tha t they have a free 
rig h t to use them fo r a ll purposes of u tility , and 
tha t the property in  the subjacent lands is 
subject to this general right. Placing coal hulks 
in  harbours and supplying coal therefrom has, by 
reason of the introduction of steam traffic, become 
a convenience to a portion of the navigating public, 
and therefore the plaintiffs, as members of the 
public, have a r ig h t to pu t the ir coal hulk in  
Portland Harbour and to keep i t  permanently 
there fo r the purpose of thus selling the ir coal. 
I  do not th ink  tha t I  have done injustice to the 
argument of the p la in tiffs ’ counsel in  thus express
ing it. To my mind i t  would be difficu lt to find 
a worse collection of general propositions more 
completely w ithout authority or more dangerous 
from  the ir vagueness and uncertainty. In  the 
firs t place, there is no authority whatever fo r the 
proposition tha t the lands under the sea are 
subject to any other public rights than those of

navigation and fishing. I t  must be remembered 
tha t the r ig h t here claimed is one which directly 
affects the owner of the soil. The fact tha t i t  
involves the permanent occupation of the water 
over i t  would be sufficient to establish th is ; but, 
in addition, i t  involves mooring or anchoring on 
the land itself, which is a r ig h t much of the same 
character as a rig h t to drive piles into the land fo r 
the purpose of fixing the position of the coal hulk. 
The p la in tiffs therefore set up tha t the public have 
a r ig h t to do this whenever i t  can be shown tha t a 
section of the public is benefited thereby.  ̂ I  
cannot find any trace of any servitude of th is wide 
description in  any legal authority or decision, and 
a universal silence of this kind is the strongest 
proof tha t no such common law r ig h t exists. 
New common law rights cannot be made at the 
present day. They must ex necessitate re i be of 
ancient origin. Now, i t  must be  ̂ remembered 
tha t a very large portion of the soil covered by 
the sea has passed out of the hands of the Crown 
into those of private persons. I f  there be any 
general common law r ig h t to use those lands fo r 
any purpose convenient to the public in  the sense 
in which this phrase is used by the plaintiffs, i t  
would follow tha t a th ird  party m ight erect a je tty  
on a foreshore belonging to some other person 
and charge tolls fo r the use of it ,  and ju s tify  his 
action by evidence tha t such je tty  was a con
venience to some portion of the public. That 
private property could be held and could pass 
from hand to hand during centuries subject by 
common law to such a servitude as th is w ithout 
any trace of i t  being found in  any authority is 
inconceivable. I  have here taken the case of fore
shore which has passed into the hands of private 
owners as contrasted w ith tha t in  which the pro- 
perty s til l remains in  the Crown. ̂ I  do th is 
because i t  is more like ly  tha t the s tric t rights of 
ownership would come in to  litiga tion  in  such a 
case, and not because I  th ink  that there is any 
difference whatever between the rights of the 
Crown in such matters and the rights of a grantee 
from the Crown. In  both cases the servitude is 
and must be by common law, and i f  so, i t  is clear 
tha t i t  solely extends the rights of the public 
to the free exercise of navigation and fishing. 
B a t the fundamental fallacy in  the argument is 
the suggestion that public lands are held in  trust 
fo r the benefit of the public in  any sense which 
would give to individual members of the public 
any other or different rights w ith respect to them 
than they have w ith respect to  lands in  private 
hands. The phrase “  in  trus t fo r the benefit of 
the public ”  is a very misleading one. These 
lands actually belong to the nation, and the use 
to which they are to be pu t is decided by the 
authorities whom the nation has chosen—that 
is to say, the Government controlled by the Legis
lature. B u t th is fact does not weaken in  any way 
the rights of property in  the lands which are 
possessed and used by the State, nor is a court 
justified in  being less v ig ilant in  maintaining and 
enforcing those rights of property in  the case of 
public lands than in  the case of those in  the hands 
of private owners. Indeed, i f  there be any 
difference i t  is not unnatural tha t we should be 
disposed to exercise greater vigilance to prevent 
the filching by private individuals of property 
tha t should belong to all, because the danger is 
greater in  such cases than in  cases where 
individual owners are there to defend their own
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property. I  need scarcely point out tha t the 
suggestion of the p la in tiffs tha t what they seek 
to do is to  promote the interests of the public is 
a mere pretence. They are not proposing any 
philanthropic work, but are simply guided by a 
desire of gain, which is laudable so long as you 
do not appropriate other people's property fo r the 
purpose of atta in ing it. They are doing nothing 
more or less than seeking to get at the public 
expense a most suitable location for a coal depot, 
and that w ithout paying fo r it. The evidence 
tha t they pu t forward to support their contention 
tha t what they seek to do is in  the public interest 
is ludicrous. In  substance i t  amounts to saying 
tha t i f  a coal hu lk were there established i t  would 
he largely used by steamers frequenting the port. 
That i t  would be an excellent site fo r a coal store 
no one doubts, hu t i f  tha t establishes a righ t to 
appropriate public lands fo r private uses every 
succes sful shopkeeper could make out an equally 
good case. Exactly sim ilar evidence could be 
obtained to ju s tify  a tobacconist in setting 
up a tobacco kiosk in  fron t of the Mansion 
House. I f  the th ing be law ful at all, and i t  
be thought desirable to do it, the Crown 
■might, no doubt, find w illing  tenants fo r the 
locus in  quo a t substantial rents and tu rn  
the possession of the soil in to a source of public 
revenue.

A b to whether i t  be law ful or not to set up 
permanent hulks in  a port w ithout Parliamentary j 
authority I  express no opinion. I t  probably | 
depends on a question of fact such as tha t which 
decides the legality of the erection of piers on a 
foreshore—namely, whether the presence of such 
hulks is an impediment to navigation so as to 
constitute them a nuisance. B u t beyond all 
question there can be no r ig h t w ithout the 
consent of the Crown, who are the owners of the 
land, to station a coal hulk in  the harbour and 
fix  i t  to the soil when ex concessis there is no 
intention to navigate, but to keep i t  stationary. 
The only case out of the many quoted in  the 
argument by the appellants which can be said to 
give a countenance to th is contention is the case 
of B ex  v. B usse ll (sup.). In  tha t case certain 
colliery owners having pits near the river Tyne 
erected staiths fo r the purpose of loading ships 
w ith  the ir coal, which projected in to the bed of 
the river, which was tida l and navigable. They 
were indicted fo r a nuisance, and in  charging the 
ju ry  the learned judge gave the following 
d irection : “  I f  you th ink  this staith is placed not 
in  a reasonable part of the river, tha t i t  does 
unnecessary damage to navigation, or tha t i t  is 
not of any public benefit, or that the public 
benefit resulting from i t  is not equal to the public 
inconvenience which arises fiom  it, then you w ill 
find your verdict fo r the Crown. I f  on these 
points you are of a different opinion, th tn  you 
w ill find your verdict fo r the defendants.”  The 
questions le ft to  the ju ry  were the follow ing: 
Were the staiths erected in a reasonable place ? 
Was there a reasonable space le ft fo r the public 
navigating the Tyne? Were the staiths a public 
benefit? D id the public benefit countervail the 
prejudice done to individuals P The ju ry  said 
tha t in  consequence of th is direction they found 
the defendants not gu ilty. A  rule n is i obtained 
to enter a verdict of gu ilty  was discharged by the 
court, consisting of Bayley and Holroyd, JJ. 
and Lord  Tenderden, O.J., the la tte r dissenting.

The grounds upon which Holroyd, J. supported 
the direction throw lit t le  lig h t on the matter. 
He bases his decision on the words being “  a mere 
answer to an unfounded suggestion of the prosecu
tion,”  and not part of the direction to the jury, 
and tha t they were qualified by other parts of the 
summing-up ; but i t  cannot be denied that on the 
whole he treated the questions as proper ones. 
Bayley, J. strenuously defended his summing-up, 
and treated such matters as the fact tha t the coal 
could be got to the London market more cheaply 
as a specimen of the public benefit which he con
sidered would be a justification fo r the erection 
of the staiths. I t  is clear tha t Lord  Tenterden 
differed entirely from  the view tha t the 
erection of the staiths could be defended on 
such grounds, and we know tha t Littledale, J., 
who heard the argument, bu t _ having been 
consulted in  the case when at the Bar declined 
giving any opinion, agreed w ith Lord Tenterden,
O.J. The authority of th is case, which was in 
such strik ing  contrast w ith other decisions, was 
not le ft long unchallenged. In  the argument of 
B e x  v. W a rd  (sup.) Lord  Denman speaks of i t  as 
“  a case -the authority of which has been much 
doubted, and is perhaps like ly to be more so as i t  
is fu rthe r examined,”  and in  the judgment of the 
court, which he delivered, he decides in  a manner 
directly contrary to the law as la id down in Bex v. 
B usse ll (sup.). So fa r as I  know, Bex  v. Busse ll 
(sup.) haB never been acted upoD, and in  A tto rney- 
General v. T e rry  (sup.) S ir George Jessel, M.R. 
says of i t : “  In  my opinion tha t case is not law, 
and i t  is rig h t to say so in  the clearest term s; 
because i t  is not well tha t cases should continue 
to be cited which have been v irtua lly  overruled, 
although the judges have not said so in  express 
teyms.”  A t th is day, therefore, there can be no 
doubt tha t the decision of Rex v. Busse ll (sup.) 
cannot be regarded as good law. Indeed, i t  is 
d ifficu lt to understand the tra in  of thought which 
led the eminent judge in  tha t case to frame the 
questions which he put. For instance, one of the 
questions le ft to the ju ry  was whether a reasonable 
space was le ft fo r the public navigating the Tyne. 
The public navigating the Tyne were entitled to 
the whole of the space afforded by the river, and 
such a question as was there a reasonable space 
le ft fo r the public navigating the Tyne ”  is, in  my 
opinion, unmeaning. B u t the fundamental error 
in  tha t case, as in  the argument fo r the plaintiffs 
in  the present case, is the suggestion tha t you 
may balance against encroachments upon public 
rights real or supposed advantages accruing 
thereby to some section of the public. I  agree 
entirely w ith the passage in the judgment of Lord 
Denman, O.J. in B ex  v. W ard  (sup.), where he 
says : “  In  the in fin ite  variety of active operations 
always going forward in  this industrious com
m unity, no greater evil can be conceived than 
the encouragement of capitalists and adventurers 
to interfere w ith known public rights, from 
motives of personal interest, on the speculation 
tha t the changes made may be rendered lawful 
by ultim ately being thought to supply the public 
w ith  something better than what they actually 
enjoy. There is no practical inconvenience in 
abiding by the opposite principle, lo r daily experi
ence proves that great and acknowledged public 
improvement soons leads to a corresponding 
change in  the law, accompanied, however, with 
Ihe ju s t condition of being compelled to com-
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pensate any portion of the public which may 
suffer fo r the ir advantage.”

I t  may be well to  sum up the essentials of 
a justification fo r an interference w ith the 
shores of the sea or the superjacent waters. 
They are directly deducible from the legal 
position of those shores. The land is the 
subject of rights of property, but the public 
are entitled to the free exercise of the rights of 
navigation and fishing in  the superjacent waters, 
and this includes the doing of acts ancillary 
thereto, such as anchoring, &c., even though they 
directly affect the soil. This being the legal 
position, i t  follows tha t no permanent occupation 
of the shore, or permanent occupation of the 
waters over it, can be lawful except by, or by the 
permission of, tbe owner of the soil, whether i t  be 
the Crown or a private individual. B u t tha t would 
not suffice as a justification i f  the act would in te r
fere w ith  these dominant rights of the public. 
This does not, however, carry w ith i t  as a legal 
conclusion tha t every interference w ith the soil 
which affects the navigation is unlawful. For 
instance, to blast away a dangerous rock does not 
in juriously affect the rights of the public. 
S im ilarly, the erection of a groyne which pre
vents the Bilting up of a useful channel, or the 
erection of a pier which gives shelter in  rough 
weather, may benefit and not in ju re  navigation. 
Hence from of old the question whether any 
interference w ith  the foreshore is a nuisance— i.e., 
an in ju ry  to the public—has always been treated 
as a question of fact, and the same principle must 
apply to lands permanently covered by water, such 
as the soil of this port. The issue to be decided 
in  every case is whether the act done injures any 
r ig h t of the public. I f  i t  does so i t  is unlawful. 
You cannot lump together a ll the rights of the 
public and defend yourself by contending tha t 
on the whole you have been a benefactor. No 
balancing of benefit to  one righ t against in ju ry  to 
another is permissible ; the benefit and tbe in ju ry  
must be to the same right, and the benefit must 
outweigh the in ju ry . Each member of the public 
iB entitled to enjoy to the fu ll each of the rights 
of the public, and w ithout legislative authority 
you can no more interfere w ith tha t r ig h t and 
ju s tify  the interference by alleging a benefit 
to another person in  the case of rights vested 
in  the public than in the case of rights 
vested in  private individuals. To my mind 
in  the present case every essential element of 
such a justification is absent. The unauthorised 
interference w ith the soil of the port alone would 
suffice to defeat the p la in tiffs ’ claim. B u t there 
is also, in  my opinion, an unjustified interference 
w ith the rights of navigation. To take up the 
position in  the harbour tha t the P e rs ia  seeks to 
take would, under present circumstances, cause an 
obstruction to navigation, and, whether or not 
the other coal hulks are law fu lly  there, the plain
tiffs  can have no r ig h t to  have them disturbed 
in  order tha t the ir hulk may be introduced into 
the harbour fo r a like purpose and thereby, as 
the p la in tiffs clearly hope, take away the trade of 
those at present there. I f  any such rig h t of per
manent occupation exists, as the p la in tiffs  seek to 
establish, i t  exists fo r those coal hulks already 
there, and as thev have occupied the ground the 
introduction of the P e rs ia  cannot be justified, 
'uasmuch as rebus sic s tan tibus  i t  would adm ittedly 
he an obstruction to the navigation.

I  do not propose to deal w ith any of the 
other cases which were quoted because I  do 
not th ink  they really bear upon the issue 
in  th is case. N or do I  th ink  tha t any discussion 
as to the action of the defendant as harbour
master, or the exact powers which he possessed 
as such, is material. Beyond question he was 
the accredited agent of the Board of Adm ira lty  
in  whom the management of th is portion of 
the rights of the Crown was vested ; and if, 
as in  my opinion is the case, the attempt to 
occupy a place in  Portland Harbour w ith  th is 
coal hulk as a stationary storehouse and loading 
stage fo r coal was a trespass on the rights of the 
Crown, i t  is clear tha t he was justified in  what 
he did apart from any special authorisation under 
the Act. B u t a ll these matters are beside the 
true question, and I  shall not dwell on them ; I  
agree w ith the very clear judgment of the learned 
judge in  the court below w ith regard to them, 
but i t  is upon the ground tha t the rig h t con
tended fo r by the appellants does not exist that 
I  base my decision tha t the action was rig h tly  
dismissed by him, and tha t th is appeal should be 
dismissed w ith costs.

B u c k l e y , L . J.—Is a coal merchant entitled, in  
exercise of a public righ t, to introduce a floating 
structure in to Portland Harbour, and there main
ta in her fo r the purpose of coaling steamships in  
the course of his trade P Can he ju s tify  his act as 
an act incidental to navigation ? That is the 
question fo r decision in  this case. I  have not 
said “  permanently maintain,”  because the appel
lants do not contend that they can maintain the 
coal hulk permanently, in  the sense tha t they can 
insist upon a r ig h t to remain under a ll altered 
future circumstances. B u t they do assert a 
r igh t to maintain their coal hulk there perma
nently in  the sense that, so long as an altered 
state of circumstances does not ju s tify  their 
exclusion on the ground of the vessel becoming 
an obstruction to navigation, they are entitled 
to remain permanently not necessarily in  the 
same place, but in  tha t or some other place as 
directed by the harbourmaster. On the one 
hand the soil of Portland Harbour is in  the 
Crown. This proposition the appellants do not 
dispute. On the other hand, the ownership of 
the Crown is fo r the benefit o f the public, and 
cannot be used in  any manner so as to derogate 
from, or interfere with, the r ig h t o f . navigation 
which belongs by law to the subjects of the realm. 
The righ t of the public freely to navigate in  navi
gable waters is a r ig h t to  which the righ t of the 
Crown in  the soil is subservient. These proposi
tions are not disputed by the respondent. In  
support of them I  may refer to  G ann  v. Free  
F ishe rs  o f  W h its tab le  (u b i sup.) and Forem an  v. 
Free F ishers  o f  W hits tab le  (21 L. T . Rep. 804; 
L . Rep. 4 H . L . 266, 283). These waters are 
navigable waters—Portland Harbour is a dockyard 
port w ith in  the Dockyard Ports A c t 1865. I t  is 
in  these waters tha t the appellants assert the r ig h t 
which they claim. The proposition which they 
pu t forward is tha t so long as they do not cause 
an obstruction in  the port they as members of 
the public and in  exercise of a public rig h t are 
entitled to enter the harbour and maintain 
there permanently (subject to such qualifi
cations as above stated), a coal hulk fo r 
the purpose o f supplying coal. The conten
tion may perhaps be stated th u s : A  coal
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hulk is a ‘ vessel ’ both at common law and w ith in j 
the definition in  the Dockyard Ports A ct 1865. 
(The la tter proposition the Solicitor-General for 
the purposes of this case does not contest in  
argument.) The appellants goon to say : “  Port- 
land Harbour is navigable water ; our coal hulk 
is a vesbel ; she is entitled to enter navigable 
waters. The rights of a vessel in  navigable 
waters are not confined to navigation. A  vessel 
is entitled to use them eundo et redeundo et 
m orando  so fa r as necessary or reasonable. We 
can use them m orando  fo r the purposes of our 
trade. I t  is a trade useful to navigation. The 
r ig h t which we claim is a legal r ig h t.”  They say, 
and w ith tru th , tha t legal principles are from 
time to time to he applied to altered circum
stances, and that, although there is not to be 
found in the books any instance of such a claim 
as they here make, yet the extension of steamship 
navigation and the increasing necessity fo r obtain
ing supplies of coal justifies the application of an 
old principle to a new state of circumstances, and 
authorises the appellants to use these navigable 
waters m orando  fo r the purposes of supplying 
coal. This is the firs t and cardinal proposition 
in  the case. I t  rests, in  my opinion, upon a 
fallacious ground. I  w ill assume fo r a moment, 
w ithout staying to discuss it, tha t the increasing 
necessity fo r the supply of coal may give to the 
public who are engaged in  navigation a r ig h t as 
against the Crown to assert tha t the Crown must 
allow the establishment of such a number of coal 
hulks as is reasonably necessary fo r the assistance 
of the navigating public in  exercising rights of 
navigation. This right, i f  i t  exists, is a righ t in  
persons requiring coal to have depots established 
sufficient to meet the ir requirements. That is 
not the rig h t which the appellants are asserting. 
They are asserting a r ig h t in  the seller of the 
coal to  maintain depots to give such a supply. 
Assume fo r the moment tha t i t  is the fact that the 
navigating public resorting to Portland Harbour 
do not find there sufficient coal hulks : who would 
he the suppliant upon a petition of right, or other 
process, to assert against the Crown tha t more 
coal hulks ought to be allowed to go there ? 
Obviously the navigating public who want the 
coal. A  coal merchant who wants to establish 
coal hulks to sell coal is not fo r that purpose 
a member of tha t public. I  know of neither 
authority nor principle to support the contention 
tha t a trader who is desirous of extending his 
trade is entitled to appropriate a portion 
of navigable waters fo r the purpose of fu rthe r
ing tha t ambition. There is a passage in  Lord 
Denman’s judgment in  B ex  v. W a rd  (4 A. & E. 
384, 404) so pertinent to th is consideration that I  
cannot forbear from quoting it. “  No greater 
evil ”  (says Lord  Denman) “  can be conceived than 
the encouragement of capitalists and adventurers 
to interfere w ith  known public rights, from 
motives of personal interest, on the speculation 
tha t the changes made may be rendered law ful by 
u ltim ate ly being thought to  supply the public 
w ith something better than what ithey actually 
enjoy.”  I t  would be easy to give illustrations of 
services useful to navigation which persons m ight 
fo r the ir own pro fit be desirous of establishing in  
navigable waters—say, depots fo r victualling 
ships, floating docks fo r re fitting  ships, naval 
schools fo r instructing persons in  navigation. B u t 
nobody ever heard or could reasonably suggest

tha t included in  the public rig h t of navigation is 
any r ig h t to establish any such depots as these 
because the ir turnout would be useful to  naviga
tion. The contention of the appellants in  fact is 
as follows : True i t  is, they say, tha t we do not 
want to navigate. B u t others do. They want 
coal. We can supply it, and supply itm uch more 
efficiently than the coal hulks already in  the 
harbour. We have a public rig h t to go there and 
render a better service to the navigating public. 
An argument of this k ind was in  fact involved in 
B ex v. B usse ll (sup.), and was repudiated in  B e x  v. 
W a rd  (sup.) and A tto rn e y .G e n e ra l v. T e rry  (sup.). 
The case of A tto rn ey -G e n era l v. W rig h t (sup.), 
which the appellants sought to use in  support of 
th is contention, decides only tha t a r ig h t in  the 
public, or a section of the public, to  have in 
navigable waters a fixed mooring in  the soil of 
another to which they may from  time to time 
resort in exercise of rights of navigation is a righ t 
known to the law. I  fa il to  see tha t i t  assists the 
appellants’ contention. In  the firs t place, the 
r ig h t claimed here is not a r ig h t to fixed moorings, 
as distinguished from moorings generally. The 
appellants do not assert tha t they are entitled to 
remain in  a definite place. They claim the 
perpetual r ig h t to moor from time to time at some 
place w ith in  a defined area, and, secondly, the 
defendant does not deny that such a rig h t as was 
successfully asserted in  A tto rn ey -G e n era l v. 
W rig h t (sup.) is known to the law, but says that 
the appellants are claim ing to have th is mooring, 
not in  exercise of any rights of navigation of their 
own, but as incidental to  the r ig h t of navigation 
of others. I  agree tha t in  the expression 
“ rights of navigation”  the word “ navigation”  
is used in  a wide sense, and includes a large 
number of acts incidental to  navigation. B ut 
the righ t claimed must be a righ t incidental to 
the navigation of the party claiming the rig h t 
and not a rig h t incidental to  the navigation of 
others. Here the appellants are claim ing as an 
act incidental to navigation something which is 
not at a ll incidental to  the ir own navigation, fo r 
they have none, but an act incidental to the 
navigation of others—namely, the ir customers fo r 
coal. Taking a supply of coal may be, but 
dealing in  the sale of coal is not, an act incidental 
to navigation.

In  my judgment the firs t and cardinal pro
position w ith which the appellants start cannot 
be maintained. There is, I  th ink, no righ t 
in  a trader to establish himself in  navigable 
waters fo r the purposes of his trade, whether 
there does or does not exist a r ig h t in  the 
navigating public to have such a trader in tro 
duced fo r the ir advantage. I  ought to add 
tha t upon the question of fact the learned judge 
states that, there was no evidence before him tha t 
the ten coaling hulks already in  the harbour were 
not sufficient to meet the requirements of the 
port, and tha t the defendant had received no 
complaint of the ir efficiency, and he came to the 
conclusion as a fact tha t the harbourmaster and 
the A dm ira lty  had formed the opinion tha t the 
existing coal hulks were sufficient, and upon the 
evidence he agreed w ith them. The fact is that 
the decisions upon which the appellants rely to 
support th is the ir main proposition were cases 
in  nuisance and not in  trespass. They decide 
nothing upon the contention tha t—nuisance or 
no nuisance—the coal hu lk has no r ig h t to be
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there—tha t the rig h t she asserts is not a r ig h t of 
navigation. For the purposes of th is judgment 
I  am prepared to assume fo r the moment tha t 
the mooring of the P e rs ia  was not such an 
obstruction of the port as tha t the harbour
master was entitled to call upon her to w ith 
draw as being a nuisance to the public rights 
of navigation. The appellants made complaint 
of the extension of the torpedo range over part 
of the area in  which merchant vessels m ight 
anchor, and of other acts which diminished the 
area available fo r vessels of tha t class. To my 
mind all this is immaterial. I f  the P ers ia  had 
not the rig h t which she claimed, i t  is not relevant 
to say tha t a larger area than remains devoted to 
merchant vessels ought to be so devoted. The 
P e rs ia  in fact entered the port under her own 
steam, but the appellants, rig h tly  enough, do not 
contend tha t she entered i t  otherwise than fo r 
the purpose of establishing herself in  the port as 
a coaling hulk. For the reasons which I  have 
given her orig inal entry was, in  my judgment, 
w rongfu l; she did not enter in  exercise of any righ t 
of navigation of her own, but in  assertion of an 
alleged rig h t arising from  assistance given to the 
navigation of others. B u t if ,  contrary to my 
opinion, I  assume tha t a coaling hulk m ight come 
into the port, i t  by no mean follows that the 
harbourmaster had not the r ig h t of calling upon 
her to leave. H is powers under the A c t of 
Parliament (see sect. 4) are not only of super
intending the execution of the A c t of 1865, but 
include the duty “  otherwise to protect the port.”  
The A ct of 1865 does not, I  th ink, l im it the pre
rogative of the Crown, and tha t prerogative 
might, I  th ink, in  the facts of th is case, be 
exercised by the harbourmaster, who p lainly took 
his orders from and acted under the directions of 
the Adm ira lty. A  material circumstance is tha t 
i f  larger provision were made fo r enabling steam
ships to bunker coals in  Portland Harbour the 
result m ight be to create a demand which does 
not at present exist. That is, of course, the 
appellants’ object. They are desirous of estab
lishing themselves there because i t  is a good 
place fo r the ir trade. There are no harbour dues. 
Steamships in  increased numbers may be, and 
they hope w ill be, attracted by the facilities fo r 
obtaining supplies, and thus they are going to use 
their establishment in  the harbour to increase the 
flow of merchant and private vessels to tha t place. 
Regulations 13 and 16 in  the 1st schedule to the 
Order in  Council of the 16th Feb. 1903 have, I  
think, the follow ing effect. There is no condition 
Precedent to the r ig h t of merchant and private 
vessels to anchor in  the merchant ship anchorage; 
in  doing that act, however, they are subject to 
the directions of the harbourmaster. The language 
° f  those regulations differs significantly from 
tha t of regulations 14 and 15. Nos. 14 and 15 
reserve exclusive use of certain portions of the 
harbour fo r H is M ajesty’s ships, and fo r the 
torpedo range, unless the permission of the 
harbourmaster is given to other vessels. No 
sim ilar r ig h t is given to merchant or private 
vessels, bu t they are allowed to come to the 
anchorage appropriated to them subject to the 
directions of the harbourmaster. Under these 
regulations the harbourmaster could not, I  th ink , 
exclude generally merchant or private vessels, 
but he can, I  th ink, exclude a particular ship 
under particu lar circumstances. He m ight, fo r 
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instance, exclude a particu lar ship seeking to 
enter bona fid e  as a navigating vessel i f  the port 
was already fu ll, and he may exclude a coal hulk 
seeking to enter as a coal hulk i f  there are 
already sufficient coal hulks. Whether in exercise 
of the prerogative of the Crown, or under his power 
derived from  the A ct and the Order in Council 
made under the Act, there resides, I  th ink , in  the 
harbourmaster a r ig h t which enables him, even i f  
the coal hu lk had, as I  th ink  she had not, a rig h t 
to come in, to  call upon her to go out again upon 
reasonable grounds, as, fo r instance, tha t there 
were already sufficient coaling hulks in  the 
harbour, and tha t he would not have more. The 
claim which the appellants have made seems to 
me to be not only novel, but o f a character which 
I  w ill not go fu rthe r than describe as courageous. 
I t  is an assertion of a r ig h t wholly unknown, I  
th ink , to the law. The appeal must be dismissed 
w ith costs. A ppea l dism issed.

Solicitors fo r the plaintiffs, L ig h tb o u n d , Owen, 
and Co.

Solicitor fo r the defendant, T re a su ry  S o lic ito r .

HIGH COURT OF JUSTICE,

K IN G ’S B E N C H  D IV IS IO N .
Dec. 10 and  11, 1909.

(Before.H a m il t o n , J.)
T h o b m a n  v . D o w g a te  St e a m s h ip  Co m p a n y  

L im it e d , (a)
C h a rte r-p a rty — L o a d in g  tim e— C o llie ry  guarantee  

— E xceptions  — “  A n y  other cause beyond the 
charte re r’s con tro l ” —Ejusdem generis p r in 
cip le.

A  sh ip  was chartered to proceed to H u l l  an d  to 
load there a cargo o f  coal on cond itions o f  
u su a l co llie ry  guarantee, w h ich  excepted f ro m  
the load ing  tim e  Sundays, B a n k  H o lid a ys , 
strikes, fro s ts  o r  storm s, delays caused by 
sto rm y weather, accidents s topp ing  the w o rk in g , 
load ing , o r sh ip p in g  o f  the cargo, re s tr ic tio n s  o r 
suspensions o f  labour, lock-outs, de lay on the 
p a r t  o f  the ra i lw a y  e ithe r in  s u p p ly in g  the 
waggons o r lo a d in g  the coals, o r any o ther cause 
beyond the cha rte re r’s con tro l.

On the 23r d  J u ly  1907 the steam ship a rr iv e d  
a t the A le xa n d ra  Dock and  gave notice o f  
readiness to load, b u t ow ing to the presence o f  
other vessels w h ich  had a rr iv e d  before her, and  
were w a it in g  in  tu rn ,  she d id  no t come u n d e r a 
lo a d in g  t ip  u n t i l  the ls f Aug. I n  a c la im  by the 
owners aga inst the charterers f o r  dem urrage :

H e ld , th a t the la y  days commenced to ru n  on the 
sh ip ’s a r r iv a l in  d o c k ; th a t the words “  any  
o ther cause beyond m y  c o n tro l”  m ust be con
s trued  ejusdem generis w ith  the fo re g o in g  
excep tions; an d  th a t, as the cause o f  the delay  
was n o t a m a tte r  ejusdem generis w ith  those 
exceptions, the ch a rte re r was no t protected by the 
exceptions clause, and was therefore liab le .

Monsen v. Macfarlane (8 Asp. M a r . L a w  Cas. 93; 
73 L . T. Rep. 548 ; (1895) 2 Q. B . 562) and  Re 
Richardsons and Samuel (8 Asp. M a r .  L a w  Cas.

(o) Boportedby L e o n a r d  0 . T h o m a s , Esq., Barrister-a t-Law .

3 Q
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330; 77 L . T. Rep. 479; (1898) 1 Q. B . 261)
fo llow ed . no

Larsen v. Sylvester (11 Asp. M a r .  L a w  Cas. 7o ; 
99 L . T. Rep. 94; (1908) A. C. 295) d is tin g u ish ed .

C o m m e r c ia l  Co u r t .
Action tried by Hamilton, J „  s itting  w ithout a 

ju ry .
The p la in tiff claimed 177Z. 14s. 44. moneys 

disbursed and commission earned in  respect of 
the steamship A ld g a te  a t H u ll by the p la in tiff 
acting fo r and on behalf of the defendants. 
The defendants admitted indebtedness to the 
extent of 176Z. 13s. 44. subject to a counter-claim 
fo r a like  amount in  respect of demurrage.

The charter-party, dated the 19th Ju ly 1907, 
provided tha t :

The A ldgate . . . now a t R otte rdam  . . .
sha ll, w ith  a ll convenient speed, proceed to  H u ll 
(A lexandra D ock) as ordered by charte rer, and there 
take on board as tendered in  the usual manner, according 
to  the  custom of the place, as per co llie ry  guarantee, 
w hich the owner agrees to  accept, a fu l l  and complete 
cargo o f coal no t exceeding 5200 tons.
Dem urrage a fte r the  ra te  o f 16s. 84. per hour.
Steamer to  be loaded in  120 hours on conditions o f 
usual oo llie ry  guarantee.

The colliery guarantee contained (in te r  a lia )  
the following terms :

I  guarantee to  load the  steamship Aldgate  w ith  about 
tons (cargo only) of coals in  hours

(Sundays, B ank H olidays, ca v illin g  days, and co llie ry  
ho lidays excepted). T im e n o t to  count u n t i l  a fte r the said 
steamer is  w ho lly  unballasted and ready in  dock to 
receive her en tire  cargo. S trikes  o f p itm en  or w o rk 
men, froBts or storms, and delays a t spouts caused by 
sto rm y weather, and any accidents stopping the  w ork ing, 
leading, or shipp ing of the said cargo, also re s tric tions  
o r suspensions o f labour, lock-outs, delay on the  p a rt o f 
the ra ilw a y  e ith e r in  supp ly ing  waggons o r lead ing the 
coals, o r any o the r cause beyond m y contro l, such 
stoppage occu rring any tim e  between the present date 
and actua l com pletion o f load ing, a lw ays excepted.

T im e to  count from  6 a.m. fo llo w in g  the 
■receipt o f notice (in  w rit in g ) of readiness by  R obert 
Thorm an, i f  the  steamer is  a c tu a lly  ready as above 
stipu la ted , and no t before, . . . Should the  co llie ry
be o ff w ork  th rough any cause whatever, tim e  no t to  
count.

The A ldga te  arrived at H u ll, was admitted 
to the Alexandra Dock, and had given the 
necessary notice by 9 a.m. on the 23rd Ju ly
1907. Owing to the presence of other vessels 
which had previously arrived, she was not allowed 
by the ordinary regulations of the dock to go 
under the loading spout, where alone coal could be 
loaded, u n til m idnight on the 1st Aug.^ She was 
thereafter loaded and got away on the 7th Aug.

B a ilhache , K.O. and N oad  fo r the defendants.— 
The vessel was an arrived ship on the 23rd Ju ly 
at 9 a.m., and the lay hours commenced to run : 

Monsen v. M acfarlane  (sup.).
The delay was owing to  the vessel having to wait 
her tu rn  w ith previously arrived ships, which is 
not a cause ejusdem generis w ith the specific 
exceptions in  the colliery guarantee :

Be Richardsons and Sam uel (sup .).
S cru tton, K.O. and Roche fo r the p la in tiff.—The 

lay hours did not begin u n til the ship got under 
the loading t ip :

Shamrock S team ship Company v. Storey , 8 Asp. 
M  r. Law  Cas. 590 ; 81 L . T . Rep. 413.

In  any case the charterer is protected by the 
exceptions in  the colliery guarantee. The presence 
of other ships was a cause beyond the charterer s 
control w ith in the general words of the colliery 
guarantee, and the application of the ejusdem, 
generis rule is thereby excluded :

Larsen  v. Sylvester (sup.).

They also referred to
Steam ship K n u ts fo rd  L im ite d  v. T illm a nns , 99 L  1.

Rep. 399 ; (1908) A. C. 400.

B ailhache , K.C. in  reply.—The reason fo r the 
exclusion of the ejusdem generis rule in  L a rse n  v. 
Sylvester (sup.) was the use of the wider expression 
“  of what k ind soever.”  He also referred to

Leonis Steam ship Company v. Bank, 11 Asp. M ar.
Law  Cas. 142 ; (1908) 1 K . B. 499.

H a m i l t o n , J.—This is an action brought b y  Mr. 
Robert Thorman, who, I  understand, carries on 
business in  various places—Glasgow, Newcastle, 
Sunderland, as well as H u ll—fo r 177Z. 14s. 4d. 
commission and moneys disbursed in  respect ot 
the defendants’ vessel the A ldga te  at H u ll, the 
fact having been tha t Mr. K irk , who is the agent 
fo r M r. Thorman at H u ll, as his agent, had 
the defendants’ vessel consigned, to him at the 
time in  question. The defence admits 176Z. 13s 44 , 
subject to a claim which is set up fo r a like  sum 
fo r demurrage, which i t  is said the p la in tiff is 
liable fo r under a charter-party dated the 19th 
Ju ly  1907. As regards the one guinea difference 
between these two sums no evidence has been given, 
and tha t part of the claim has not been proceeded 
w ith ; and the question, therefore, arises whether
the defendants make out or not the ir claim for 
demurrage against Mr. Thorman in  respect of 
the ir vessel, the A ldgate . The contract is con
tained firs t of a ll in  a charter dated at Newcastle, 
effected w ith M r. Thorman by Messrs. Stephens, 
Sutton, and Stephens, agents fo r the owners ot 
the vessel. I t  is effected on a charter-party form 
of M r. Thorman’s own. I t  contains among other 
terms this clause: “  Steamer to be loaded in 12b 
hours on condition of usual colliery guarantee, 
handed.”  The word “  handed ”  in  the printed form 
is deleted under circumstances which appear in 
a le tter dated the 29th Aug. 1997 of Messrs. 
Stephens, Sutton, and Stephens, to Mr. D illon, 
the managing owner of the vessel. In  that 
they say : “  When we fixed your vessel we asked 
Mr. Thorman fo r a colliery guarantee, and 
he stated he had no H u ll guarantee, but would 
agree to the usual colliery guarantee in  use on 
the Tyne, to  which we replied tha t i t  must be 
clearly understood tha t the conditions must be 
nothing worse than the usual Tyne guarantee, 
knowing the terms of this we le t the matter rest 
where i t  was, and Thorman did not make out a 
guarantee fo r your vessel.”  And as a matter ot 
fact, although a form  of guarantee was in  the 
possession of Messrs. Stephens, Sutton, and 
Stephens on the 29th Aug., tha t was after the 
dispute and the matters in  question had arisen. 
I  th ink i t  is clear from tha t tha t the parties con
templated tha t in  the firs t instance Mr. Thorman 
should pu t forward the colliery guarantee. 
th ink  i t  is impossible to in fe r from tha t letter 
tha t any th ing passed when the charter was entere 
in to that can be treated as either a contract 
supplemental to the charter-party in  the nature 
of a warranty tha t the colliery guarantee should
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not be anything worse than the usual Tyne 
guarantee, or any arrangement which in  itse lf 
bound the parties. In  fact, M r. Tborman had a 
printed form of guarantee bearing his name not 
specially' applicable to any particu lar port, and, 
in  fact, he not only handed this to Messrs. 
Stephens, Sutton, and Stephens, bu t when, after 
the dispute had arisen, he was asked by Messrs. 
Charles Taylor and Co., the managers of the 
association in  which the ship was entered, to fo r
ward a copy of the guarantee which they under
stood he intended to rely upon, be did, in  fact, 
forward on the 30th Aug. a p ro  fo rm a  copy of 
the usual coasting guarantee ; and being asked 
on the 31st i f  i t  was the actual form  used in  the 
case of the Aldgate , he replied tha t i t  was “ the 
usual colliery guarantee, and same taken in  con
junction with the charter-party gives the con
ditions of the loading of this steamer,”  and tha t 
was accepted by Messrs. Taylor and Co., repre
senting, fo r th is purpose, the defendants. I  th ink 
tha t this charter-party contemplates tha t the 
parties may designate what the conditions of the 
usual guarantee may be. Had they not done so 
i t  would have been a question of evidence, and 
then the question would have been : W hat terms 
are usual, because this is not the usual colliery 
guarantee, but simply on condition of usual 
guarantee. B u t I  have come to the conclusion 
tha t the parties have in fact designated the con
dition of colliery guarantee fo r themselves, and 
by mutual accord at the instance of Mr. Tborman, 
and w ith the assent of those representing the de
fendants they have designated Mr. Thorman’s 
form as the one which contains the terms which 
are to be incorporated in to the charter-party. 
Now the charter-party provides tha t the vessel, 
which was then at Rotterdam at the date of the 
charter, “  shall with all convenient speed proceed 
to H u ll (Alexandra Dock) as ordered by charterer 
and there take on board as tendered in  the usual 
Manner, according to the custom of the place aB 
per colliery guarantee, which owner agrees to 
accept, a fu ll and complete cargo of coal, not 
exceeding 5200 tons.”  No point is now taken as 
to the performance of conditions precedent to the 
vessel’s righ t to treat herself as ready to load, 
namely, the giving of telegraphic advice and the 
actual being ready at the time when she gives the 
notice which she is obliged by the terms of the 
charter to give, and in  point of fact the vessel 
was ariived at H u ll, admitted to the Alexandra 
Dock, and had given a notice by the 23rd Ju ly 
1007 at 9 a m. In  fact, she was not allowed by 
the ordinary regulations of the dock to go under 
the loading spout, where alone coal could be 
loaded, u n til m idnight of the n igh t between the 
1st and 2nd Aug. She was thereafter loaded, not 
"without some delay and stoppage, but relatively 
small, and got away on the 7th Aug., and the 
tffeet of those dates is this, tha t i f  the vessel was 
entitled to claim tha t her lay days or lay hours 
commenced on the 23rd July, at 9 a.m., she was 
°n demurrage before she got under the spout and 
could be loaded at a ll ; whereas, on the other 
hand, i f  her laying time did not commence un til 
she got under the spout, then having regard to 
the interposition of sundry excepted days, 
namely, Sunday and Bank Holiday, she would 
not have got upon demurrage.

The circumstances under which she came to 
the port appear to have been tha t H u ll was

at that time busy w ith coal. Mr. Thorman 
says tha t there were a good many ships, but not 
more than the railway and dock could have 
dealt w ith i f  properly organised; H u ll conld 
have dealt w ith much more coal. Then Mr. 
Parkinson, agent at H u ll fo r the Denaby and 
Cadeby Main Colliery, which was the colliery 
whose coals were designated fo r the ship’s cargo, 
describes the course of business, and says that at 
this time there were difficulties arising from the 
condition of traffic on the railway. The course 
of business seems to have been tha t the colliery 
was tu rn ing  out sufficient coal fo r the daily 
loading of such ships as could be loaded; tha t the 
colliery had difficu lty in  leading the coal down 
from the colliery to H u ll ; that the d ifficulty arose, 
as i t  is described, from  being short ot engine 
power. There was a suggestion tha t there had 
been an accident to some engine, but there is no 
evidence to connect tha t in  any way w ith the 
difficulties arising in  th is case; and the fact 
that the railway was short of engine power, due 
to some extent to engines requiring repairs, and 
constituting, in  the language of M r. Parkinson, 
the crux of the whole situation to some extent, is, 
as I  understand the evidence, one of those things 
tha t happens to railways from  time to time when 
the ir business is flourishing, and the provision of 
engine power has not been kept up in  advance 
so as to deal w ith the traffic coming in. When 
the coal was consigned from the collieries i t  was 
consigned to the collieries agent’s office at H u ll, 
not ticketed or labelled or consigned to any 
particular ship, but consigned to M r. Parkinson 
generally, so that he could direct i t  to be tipped 
into whatever ship happened to be under the tip  
at the time. The regulations of the dock, as at 
many other docks, almost necessarily require tha t 
ships which have to be loaded under a particular 
appliance shall be loaded in  the ir tu rn  of arrival, 
and I  do not th ink any difference is made by the 
fact tha t in  this case the Denaby and Cadeby 
Main had a preference at two of the hoists of the 
tips in the dock as well as the rig h t to supply 
coals in  the ir tu rn  at the other tips. I t  is said in  
terms, by Mr. Parkineon, i f  the A ldga te  had got 
under the tip  earlier she would then have got the 
coal which came down earlier. There was coal 
at the tip  subject to casual delays there ; there was 
coal coming down by the railway to the tip  adequate 
fo r the supply of the vessels tha t got to the tip  in 
their turn , and the conclusion of fact, therefore, 
at which I  arrive upon tha t evidence is tha t what 
prevented the vessel from  getting to the tip  any 
earlier than the n igh t of the 1st and 2nd Aug. 
was the fact that there were other vessels in  tu rn  
of arriva l before her at H u ll, and I  accept also 
the evidence of Mr. Thorman, tha t although there 
were many ships there there were not more than 
the railway and dock could have dealt w ith i f  they 
had been properly organised. I  th ink, therefore, 
that the conclusion is tha t in the ordinary course 
of the business at the H u ll dock, the vessel took 
her turn, and, there happening to be other vessels 
in  tu rn  before her, she was thereby and not other
wise prevented from getting to the tip  where she 
had to take her cargo any earlier than she did. In  
tha t state of the facts, how did the obligations 
under th is contract arise ? I t  is contended by 
the defendants tha t the ir vessel was what is called 
an arrived vessel on the 23rd Ju ly  at 9 a.m., tha t 
her lay hours ran out before any coal was put on
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boaîd, tha t after tha t *he was loaded while she 
was on demurrage, tha t no exceptions in  the con
tract prevent or suspend the running of the lay 
hours from the 23rd July, at 9 a.m., and tha t i f  
any matters w ith in  those exceptions arose after 
the loading began, as the vessel was already on 
demurrage, those exceptions do not avail to pro
tect the charterer. On the other hand, the 
charterer says, firs t of all, she was not an arrived 
vessel u n til she got under the tip , and the risk of 
delay between arriva l in dock and arriva l under 
the tip  is, under these two instruments, upon the 
ship ; and, secondly, i t  is said tha t the delay 
which occurred after the vessel arrived in dock is 
w ith in  the exceptions which prevent the lay 
hours from running, and, therefore, the running 
is suspended, and the charterer is not liable 
during tha t tin « , and tha t when she did begin 
to load she was then loaded w ith dispatcu and 
w ith in  her own time ; and that, f  urthermore, 
there were some delays, comparatively small 
which would be in  themselves excepted under 
the same exceptions in  the charter-party. 
Take firs t the question : When was she an arrived 
vessel ? The charter-party provides tha t she is to 
proceed to H u ll, Alexandra Dock, as ordered by 
charterer ; and the charterer selected Denaby 
and Cadeby Colliery as the one whose coals were 
to be loaded. The colliery guarantee says:
“  Time not to count u n til a fter the said steamer 
is wholly unballasted and ready in  dock to 
receive her entire cargo ” —various matters or 
any other cause beyond my control always 
excepted.”  Then: “ Time to count from  6 am  
follow ing the receipt of notice (in w riting) of 
readiness by Robert Thorman i f  the steamer is 
actually ready as above stipulated, and not 
before.”  I  th iuk  tha t the effect of those provi
sions must be, as a matter of construction, tha t 
the time is to count when the vessel is wholly 
unballasted and ready in  dock to receive her 
entire cargo, subject to the other stipulations as 
to notice in  w riting  of readiness, and so forth. 
The charter-party itse lf is a charter to proceed to 
a named dock in  a named port, and, unless the 
words “  as ordered by charterer ”  a lter it, under 
the ordinary rule applicable to charter-parties, 
she would be arrived at her destination when she 
was in the dock; but even i f  the words “ as 
ordered by charterer,”  which are only m the 
printed form, are to be .treated as though they 
bound the vessel to  tender herself a t the spot 
alone ordered by the charterer—even i f  tha t were 
so I  am s till of opinion tha t the words in the 
guarantee fix ing when tim e is to  count, and fixing 
i t  negatively by a provision as to what is to 
happen before time is to count, would cause the 
tim e to run from  the moment when she was 
wholly unballasted and ready in  dock. I t  
appears to me tha t tha t point is covered by the 
case of M onson  v. M a c fa r la n e  {sup.), although I  
th in k  the same conclusion would be jus tly  drawn 
from the expressed terms of the instrument. 
In  M onson  v. M a c fa r la n e  the point turned 
upon a charter-party and a colliery guarantee 
incorporated w ith i t  indistinguishable on this 
point from the present case, except that 
there the designation of the spot to be 
selected by the charterer in  the dock is much 
more d istinct ; and i t  was held tha t the time 
began to run as per colliery guarantee after the 
said ship is wholly unballasted and ready in  dock

at Grimsby, although the charter-party had only 
stipulated tha t she was to proceed to a customary 
loading place in  the Royal Dock, Grimsby, as 
required by charterers. I t  seems to me, there
fore, tha t tha t case, which is stronger than the 
present one, would show tha t effect must be given 
to the direct words of the colliery guarantee 
The contention was advanced, however, tha t there 
was authority fo r saying that upon the construc
tion  of the charter-party itse lf the ship was not 
an arrived ship u n til she got under the tip , and 
the authority fo r tha t proposition is the decision 
of Bigham, J. in  the case of Sham rock S team 
sh ip  Com pany  v. Storey, in  which Bigham, J. 
held in  1898 that, having regard to the words in 
the charter, to  load in  the usual manner accord- 
ing to the custom of the place, and to load from 
such colliery or collieries as charterers may 
direct, showed tha t the tim e fo r loading is not to 
be be deemed to run u n til the vessel is under the 
tip  I t  appears to me to be evident from the 
learned judge’s observation “  Whether my read
ing of the charter-party, w ithout the words as to 
the guarantee, be r ig h t or wrong, the defendants 
aie entitled to succeed,”  tha t tha t view of his 
was and was intended to be, an ob ite r d ic tum , 
and as a matter of fact the terms of the usual 
guarantee are not set out in  the re p o rt; the only 
guide to that is the learned judge’s finding on 
the evidence tha t the usual guarantee fo rin  pro
vides tha t the time fo r loading is not to begin 
to run u n til a fter the vessel is under the tip . 
I f  tha t were so, of course the decision tha t the 
time would only begin to run after the vessel 
was under the tip  would govern the case, and 
would decide the matter in  a way different from 
the present case; and, therefore, I  th ink  tha t the 
Sham rock  case is no authority touching the
present case at a ll. .

The next point made Dy the charterer is : 
Assuming the time begins to run, as I  am now 
assuming i t  does begin to run, when the ship 
was wholly unballasted and ready in  dock, 
tha t provision tha t time is so to count is 
subject to the exception of a number of matters 
set out in the guarantee in  the fo llow ing terms : 
“  Strikes of pitmen or workmen, frosts or storms, 
and delays at spouts caused by stormy weather, 
and any accidents stopping the working, leading, 
or shipping of the said cargo, also restrictions or 
suspensions of labour, lock-outs, delay on t  e 
part o f the railway company either in supplying 
waggons or leading the coals, or any other cause 
beyond my control, such stoppage occurring any 
tim e between the present date and actual com
pletion of loading,”  prevented the time from 
running, and, therefore, were effectual to relieve 
the charterer in  the present case. Reading that 
clause as a matter of construction, i t  is obvious 
tha t one has to ask oneself firs t of a ll whether it  
is subject to the application of the canon ot 
construction which is known as the ejusdem  
qeneris rule, and, i f  so, how is i t  to  be con
strued, or whether there is anything in  i t  whicD 
prevents the application of tha t canon of con
struction. One must, of course, bear in  mind 
tha t i t  is a canon of construction only- 
M y object is to find out the intention ot tue 
parties. The instrument, the nature of the trans
action, and the language, must a ll have due 
regard given to them, and the intention ot tne 
parties is to be ascertained by the consideration
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of the ir language in  accordance w ith its  ordinary 
and natura l meaning. Now, I  th ink, although i t  
is commonplace to observe it,  i t  is im portant to 
bear in  mind firs t of a ll tha t this is a clause ot 
a k ind very fam ilia r in  ordinary contracts ot 
carriage or contracts connected w ith the carriage 
of cargoes; secondly, to remember tha t this is a 
charter which is of tha t class where the lay days 
are fixed lay days, or calculable as distinguished 
from the class where the obligation is to load 
in  a reasonable time under the circumstances, 
using due diligence to obtain dispatch; and 
although, i f  the parties use language appropriate 
to the purpose, i t  is perfectly open to them to 
contract fo r tha t provision and to take a charter 
which provides fo r fixed lay days and convert i t  
by other language in  th is connection in to  a 
charter to load in  a reasonable time, s till when 
you are considering what the instrum ent is i t  
has to be borne in  mind that the charter is ot 
the type which is favourable to the ship, by 
fixing the lay days ; and tha t the interpretation 
of these exceptions upon that provision fo r faxed 
lay days as allowing any cause beyond the 
charterer’s control to excuse him would event
ually convert i t  in to a charter of the opposite 
type which is favourable to the charterer and 
less favourable to the ship. A part from  authority 
i t  seems to me that the mere consideration that 
so many matters have been carefully enumerated, 
and quite superfluously, unless you restrict the 
subsequent words *' any other cause beyond my 
control,”  would lead one to construe tha t clause 
according to the ejusdem generis rule, and to 
say tha t i t  was intended by the parties that the 
time should not count only i f  various matters 
specifically enumerated, or i f  any other cause 
sim ilar to them and beyond the charterers 
control, interfered w ith the loading. This point, 
the defendants say, is not a mere m atter of 
construction, but is covered by authority, the 
authority being the case of Be R ichardsons  v. 
Sam uel (sup.). That is a decision of the Court 
of Appeal. I t  has been cited in  the more recent 
cases, which I  w ill come to in  a moment, ana i t  
appears to me that, apart from the conclusion 
which I  have arrived at according to the con- j 
struction of the words, the authority of [b is  is 
binding because i t  is said at p. 7 in  t  e 
firs t judgment of Smith, L .J. and in  no way 
qualified or departed from in the subsequent 
.lodgments: “ The contention tha t because
the delay arose from  the loading of the ships 
in the port in  the order of the ir arrival the 
charterer is exempt cannot prevail, lo r i t  u  
impossible to treat delay arising from such a 
cause as due to accident to the railway, or as 
coming w ith in  the term ‘ other causes bey on 
charterer’s control.’ ”  Even i f  tha t were a dictum 
unnecessary fo r th is decision I  should b&ve 
hesitated long before refusing to follow i t ; but 
i t  appears to me that i t  was necessary f ° r deter
mining an argument which i t  was proper for the 
court to  determine, and as both the subsequent 
judgments begin by saying tha t they agree alike 
in  the conclusion and reasoning of the firs t judg
ment, I  must treat tha t as a decision of the court. 
I t  is true' tha t i t  is a decision upon words and also 
on facts to some extent different from the present 
case, but i t  appears to me to be as close to the 
present case as one co^ld expect the language of 
a different instrum ent to be, and to decide tha t

where there are some accidental matters followed 
by the words “ other causes beyond charterers 
control excepted,”  the other causes beyond the 
charterer’s control must be construed in a lim ited 
sense w ith reference to the particular matter 
specified before, and tha t tha t being so the mere 
loading of the ship in  the port in  the order ot its  
arrival, and, therefore, of necessity waiting its 
turn, although no doubt beyond the charterer s 
control, cannot be said to be w ith in those words 
in  the contract itself. Now. the argument which 
has been advanced by Mr. Scrutton is tha t two 
subsequent cases -  both of them decisions of 
the House of Lords -  the case of L a rs ™  v. 
Sylvester (sup ) and Steam ship K n u ts fo rd  L im ite d  
v T illm a n n s  (sup.) both govern th is casein favour 
of his client, and have in  fact altered the state ot 
the mercantile law w ith regard to the construction 
of mercantile instruments according to the canon 
of ejusdem generis, and i t  is said these words in  
the present clause are not fo r any useful Pl“ 'P°s® 
distinguishable from Larsen  v. Sylvester and  that 
a rule was laid down in K n u ts fo rd  v. T illm a n n s  
fo r the interpretation of such a clause as this, 
which requires the discovery of some all-embracing 
genus tha t w ill take in  a ll the matters specifi
cally enumerated under one category as a condi
tion of the general words at the end being con
strued as referring only to such category or such 
genus ; and tha t unless you can form  one common 
category of a ll the preceding specific matters and 
introduce the general words in to 
general words must be treated as detached fiom  
the previous specific matters, and be of a 
ra lity  lim ited only by the actual language ot the 
general words themselves. I  th ink those are the 
two ways in which L a rsen  v. Sylvester and Steam 
sh ip  K n u ts fo rd  L im ite d  v. T iU m anns  are sought to 
be applied. I t  is true that Larsen  v Sylvester is 
like in  its circumstances both as to date, and as 
to cargo, and as to locality, to the present case; 
but the resemblance must tu rn  upon the in te r
pretation put upon the words of the particular 
instrument. I t  is noticeable m Larsen  v. Sylvester 
tha t Lord Robertson having been careful to 
state what no other member of the House had in  
any way expressly thrown doubt upon, that 
ejusdem generis doctrine of construction was both 
sound and valuable, and must be maintained, at 
the conclusion of the judgment the Lord Chan
cellor was also quoted as stating his concurrence 
in  what Lord Robertson had said ; and 1 th ink, 
therefore, tha t i t  is quite clear that the principle 
unon which the House of Lords proceeded, follow- 
ing in  tha t respect the decision below in  the case 
o t L a rsen  v. Sylvester, was tha t they sought to 
make no change in  the accepted rule of construc
tion—they sought to cast no doubt upon either 
its u tility  or its application ; but they desired to 
recall that, contrary perhaps to what had been 
argued in  that case and some others, the rule ot 
construction is subject to the real meaning of 
the parties, and not to the meaning of the parties 
subject to some rule of construction ; tha t is to 
say, tha t the canon of construction is not the 
instrument fo r getting a t the meaning ot the 
parties, and tha t the parties, i f  they use language 
in tim ating such intention, may exclude the opera
tion of th is or, I  tuppose, any other canon ot 
construction ; and they found in the words which 
existed in  tha t case, “ Any other unavoidable 
accidents or hindrances of what kind soever, an



48 6 MAEITIME LAW CASES.
K.B. Div.] T h o b m a n  v . D o w g a t e  S t e a m s h i p  C o m p a n y  L i m i t e d . [K.B. D i y .

attempt as strenuous as language could make i t  
to indicate tha t the ejusdem generis rule, w ith 
which I  dare say the parties were fam iliar, was 
not to  be applied in  that present case. I t  may 
well be tha t the result of tha t was that there were 
two or three lines of surplusage in the charter- 
party, but the House of Lords came to the con
clusion tha t when the parties said tha t “  any 
other unavoidable accidents or hindrances of 
what kind soever beyond the ir contro l”  were to 
be excepted, i t  was impossible to suppose that 
they had meant tha t some unavoidable accident 
or hindrances, although beyond the ir control, 
should s till impose liab ility . The only question, 
therefore, in  applying L a rse n  v. Sylvester to  the 
present case is to inquire whether there is any 
language in  Mr. Thorman’s guarantee of such 
length and effect as that, and 1 th ink  there is not. 
Lower down in his guarantee there is the expres
sion, “  Should the colliery be off work fo r any 
cause whatever, time not to count.”  In  the form 
of guarantee which I  understand is generally 
used, at any rate on the Tyne, and as provided by 
the N orth of England United Coal Trade Associa- 
tion, the word “  whatever ”  is imported in to  a 
clause corresponding w ith the clause in  question, 
and I  th ink i t  is quite reasonable to suppose that 
the parties entering into this guarantee were 
fu lly  aware, having a command of the English 
language, tha t they m ight carry the matter 
considerably fu rther i f  they used the word 
“  whatever ”  ( I express no opinion as to how far 
that would have carried it), and i f  they chose to 
use the expression in L a rse n  v. Sylvester apart 
altogether from the decision in  that case 
which had not then taken place, as “ of what 
kind feoever,”  i t  would pass the w it of man 
to find any language more express or emphatic to 
indicate the utmost possible generality ; but when 
they confine themselves to words of specific 
enumeration, like “  any other cause beyond my 
control,”  I  see nothing inserted here to dero
gate from the ordinary canon of construction 
tha t those words are subject to  a lim ita tion— 
namely, tha t of the genus or category which 
the previous words have indicated. Now the 
other case is Steam ship  K n u ts fo rd  L im ite d  v. 
T illm a n n t, (sup.). As to that, i t  is to be observed 
that, after a long and careful discussion as to 
how the ejusdem generis rule is to apply to various 
classes of instruments, the court did come to the 
conclusion that there was quite a sufficient 
category contained in  clause 4 of the b ill of 
lading in  question, and a common element apply
ing to a ll the specific matters enumerated to 
enable the words “ any other cause ”  to be brought 
w ith in  that category, although whether you call i t  
a category, as Farwell, L.J. called it, or a genus, as 
the other Lords Justices called it, no doubt i t  was a 
category or a genus lacking in  scientific precision, 
but they found a common element in  the refer
ences to “  ice, blockade, in terd ict, war, disturb- 
Jances,”  and so forth, sufficient to enable them to 
construe the words “ any other cause”  as 
referable to the category so expressed. Con
siderable discussion arose there as to whether 
the presumption of law is tha t general woids 
are general u n til they can be shown to be 
particular, or whether general words are ejusdem  
generis w ith  the particular words u n til they 
can be shown to be general w ithout any 
lim ita tion. I  do ro t  th ink  i t  is in  the least neces

sary to embark upon that discussion. I t  was a 
discussion tha t arose from the citation of a case 
relating, I  th ink, to an ante-nuptial settle
ment. When the case was taken to the House of 
Lords I  find tha t Lord Macnaghten, at p. 409, 
says tha t the rule of ejusdem generis applies as 
laid down in Thames and M ersey M a r in e  In s u r 
ance Com pany v. H a m ilto n  (12 App. Cas. 484).
“  I  prefer to take the rule on a point of tha t sort 
from a case which did deal w ith bills of lading and 
shipping documents, rather than from  rases that 
dealt w ith  real property and settlements,”  and 
in  effect the rule referred to is in  12 Appeal 
Cases, p. 490, in  the judgment of Lord H a lsbury:
“  Two rules of construction now firm ly established 
as part of our law may be considered as lim iting  
those words. One is tha t words however general 
may be lim ited w ith respect to the subject-matter 
in relation to which they are used” —that, of 
course, covers the observations which I  ventured 
to make tha t th is is a charter-party w ith fixed 
lay days—“ the other is tha t general words may 
be restricted to the same genus as the specific 
words that precede them.”  The th ird  construc
tion is tha t “  where the same words have fo r 
many years received a jud ic ia l construction i t  is 
not unreasonable to suppose tha t parties have 
contracted upon the belief that the ir words w ill be 
understood in  what I  w ill call the accepted sense.”  
As to that, I  may observe tha t Be R ichardsons  
and Sam uels is a case which is long known to 
shipping lawyers, and tha t in  my experience the 
mercantile gentlemen who prepare these docu
ments have a very competent knowledge of wbat 
the decisions of the courts have been in  recent 
years. Then, at p. 501 in the same case, Lord 
Macnaghten says : “  According to the ordinary 
rules of construction these words must be in ter
preted w ith reference to the words which imme
diately precede them. They were, no doubt, 
inserted in  order to prevent disputes founded 
on nice distinctions.”  That object of the in 
sertion of such words I  am afraid has not 
been always successfully maintained. “  Their 
office is to cover in  terms whatever may 
be w ith in the sp irit of the cases previously 
snumerated” ; and then a lit t le  lower down: 
“  I f ,  on the other hand,, tha t expression is to 
receive a lim ited construction, as apparently i t  
did in  C u lle n  v. B u tle r , and loss by perils of 
the seas is to be confined to loss ex m a r in x  tem- 
pestatis  d isc r im in e , the general words become 
most important. B u t s till, ever since the case of 
C u llen  v. B u tle r , when they firs t became the 
subject of jud ic ia l construction, they have 
always been held or assumed to be restricted 
to cases ‘ akin to,’ or ‘ resembling,’ or ‘ of the 
same kind,’ as those specially mentioned.”  
Now, following those observations, bearing in 
mind tha t when you are dealing w ith bills of 
lading and shipping documents i t  is better to 
apply cases upon b il's  of lading and shipping 
documents, and that, although you may refer to a 
case of fin ante-nuptial settlement fo r a definition, 
doctrine is better derived from  cases on charter- 
parties i t  seems to me there is nothing in  
Steam ship  K n u ts fo rd  L im ite d  v. T illm a n n s  to 
raise any d ifficulty in  the present case, except this 
— that one has now to look to see, i f  there be a 
genus, what tha t genus is. Here M r. Scrutton 
says i t  must be a genus which is inclusive, and 
in to which a ll the pr-evious specifically enumerated
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matters w ill enter, and suggested tha t the 
expression of Collins, L.J., in  R icha rdson  s case 
at the end of his judgment had been modified 
in consequence of the decision in  P illm a n n s  v. 
K n u ts fo rd . The expression in  question is at 
the end of the judgment on p. 268. I t  does 
not appear to me tha t that is at a ll neces
sarily so. I  do not understand tha t anything 
is la id  down in  T illm a n n s  v. Steam ship K n u ts 
fo rd  L im ite d  which determines tha t in  a ll 
instruments and under a ll circumstances the 
general words are referable to one categoi y 
in to which a ll the previously enumerated words 
must enter as component species, and I  see no 
reason why either the nature of the instrument 
or the language used, or any other proof of the 
in tention of the parties, m ight not cause the 
specific matters to be read ejusdem generis, so 
tha t the general words m ight be attracted either 
to  them indiv idually or to  them in  groups 
according to the intention of the parties ; but i t  
does not appear to me to be a matter of great 
d ifficu lty to find a common category which w ill 
cover a ll the matters specifically inserted in  the 
present case. M r. Bailhache  ̂ offered as the 
distinction which would constitute a common 
category, but, as I  stated before, i t  is not necessary 
tha t th is genus and differentia should be of ex
treme scientific precision, tha t the clause referred 
to hindrances on the landward side and not on 
the seaward side. That test is attractive because 
i t  is terse and pointed, bu t I  th in k  Mr. Scrutton 
pointed out w ith justice that, although i t  m ight 
be relatively unlike ly in  fact, hindrances which 
would come w ith in  th is clause m ight arise on the 
seaward side, as, fo r example, i f  frosts or storms 
obstructed the passage of the ship from the dock 
to the tip , or i f  a strike of dock employees pre
vented the sluices or dock gates from being 
worked which had to be worked; or i f  an accident 
occurred, say the sinking of a vessel at the tip , 
stopped the shipping of the cargo tha t was there. 
B u t i t  appears to me tha t the common category 
which covers a ll th is is to be found in  the c ir
cumstance tha t they clearly a ll refer to some- 
thing extraordinary—something in  the nature of 
i  casualty, something accidental or abnormal; 
not in  the ordinary course of a flourishing busi
ness, bu t detrimental to the ordinary course of 
business; a common feature quite as precise as 
the common feature which sufficed in  P illm a n n s  
case ; a common feature, which I  th ink i t  is, of an 
effective business object; and a common featuie 
which excludes the cause of the detention ot this 
vessel upon the evidence of Mr. Thorman himself , 
because what, as I  find as a fact, prevented 
the vessel from getting to the tip  was that 
she had to wait her turn . W hat obliged nei 
to w ait her tu rn  was the fact tha t other 
vessels had come in  before her, and 1 find 
as a fact tha t other vessels had come in 
before her in  the ordinary course of the trade 
of the port, not tha t there were not more vessels 
coming in  tha t summer than usual, but i t  was m 
the ordinary course of the trade of a port which 
must have its fluctuations, and which was at tha t 
time in an exceptional and flourishing condition, 
that the other vessels had come in  in  the ordinary 
course of trade, and would have been dealt w ith 
w ithout delay in  the ordinary course of trade i t  
the railway and the dock, which means the ra il
way lines and appliances coming down to the tip,

had been properly organised and managed, and 
although there was congestion and delay on the 
part of the railway company during th is period, 
tha t was not the cause of the vessel not getting 
to the tip , because i f  i t  had not been that there 
had been other vessels in  tu rn  before her she 
would have got stra ight to the tip , and then 
would have found coal available fo r her, the 
railway congestion notwithstanding. I t  seems to 
me, therefore, tha t reliance cannot be placed in  
aid of the charterer upon the exceptions in  the 
colliery guarantee, and, tha t being so, I  do not 
th ink  i t  necessary to consider the length of time 
during which i t  is said tha t after loading began 
there was delay on the part of the railway com
pany in  supplying waggons or loading the coal, 
because, as a matter of fact, those times could be 
easily ascertained from the log, which is the best, 
although not very clear, record of the length ot 
time of stoppage; and i t  does not appear to me 
tha t they are of any significance, the conclusion 
having been arrived at tha t the vessel was already 
on demurrage before any coal was put on board 
at a ll. The result o f tha t is tha t there must be 
judgment fo r the defendants upon the counter
claim.

Solicitors fo r the p la in tiff, M ap le s ; Teesdale, 
and Oo., fo r B ra m w e ll, B e ll, and C layton , 
Newcastle-on-Tyne. .

Solicitors fo r the defendants, W illiam , A . 
C rum p  and Son, fo r A. M . Jaclcson and Co., H u ll.

F r id a y ,  M a rc h  4, 1910.
(Before B ra y , J.)

M erchiston  Ste a m s h ip  Company  L im it e d  
(apps.) v. T u r n e r  (resp). (a).

Revenue— Income ta x — S ing le  sh ip  l im ite d  com
p a n y — S h ip  los t—P ow er to acqu ire  ano ther sh ip  
— C o n tin u ity  o f  business.

A  lim ite d  company was fo rm e d  to purchase and  
trade  w ith  a steamship, and, in  the event of her 
loss or sale, to acqu ire  some o ther steamship,
“  bu t so th a t the company sh a ll no t own a t a,ny 
one tim e  more than  one ship.

The company purchased one sh ip  an d  traded  
w ith  her f ro m  the U th  Oct. 1901 to the 1st A p r i l  
1906, when she was lost a t sea. W ith  the 
insurance moneys the company purchased  
another, and  she commenced her voyages on the 
n t h  Oct. 1906 and so continued over the pe riod  
o f  assessment to income tax.

H e ld , th a t the com pany were c a rry in g  on one busi
ness th roughou t, and  th a t a new business was 
no t s ta rted  when the one was lost and  the other 
was acqu ired .

Case stated by the Commissioners fo r the General 
Purposes of the Income Tax Acts fo r the Division 
of Stockton Ward, Durham, on an appeal by the 
Merchiston Steamship Company Lim ited, 
hereinafter called the “  company,”  against 
an assessment of 2045Z., less an allowance 
of 1036Z. fo r depreciation in  accordance w ith 
the provisions of sect. 12 of 41 & 42 Viet, 
c. 15, made in  respect of the profits of the steam
ship Veras ton  fo r the year ended the 5th A p ril
1908. ________________

( a )  Reported by W .  d e  H e r b e r t , E sq., B a rr is is r-a t-L a w .
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The appellant company was a lim ited lia b ility  
company registered under the Companies Acts 
1862 to 1900 on the 25th June 1901.

By the memorandum of association the objects 
{ in te r  a lia ) fo r which the company was formed 
were as follows :—

(а) To adopt and carry  ou t w ith o u t m odifica tion , or 
w ith  such a lte ra tions, i f  any, as may be agreed upon, an 
agreement dated the 8 th day o f M ay 1901 and made 
between Messrs. W m . Gray and Co. L im ite d , of W est 
H artlepoo l, o f the one p a rt and Messrs. W a lte r Scott 
and Co., of the same place, o f the o ther pa rt.

(iS .l!.— Th is  was an agreement th a t the  parties of the 
f irs t p a rt should b u ild  and sell and the parties o f the 
second p a rt purchase a steamer, de ta ils of w h ich  were 
embodied therein.)

(б) T o  purchase or otherw ise acquire, cha rte r or 
otherw ise h ire , con trac t fo r  the  b u ild ing  o f, equip, sell, 
repa ir, le t ou t to  h ire , and trade w ith  the said steamship 
re ferred to  in  the  said agreement.

(c) In  the event of the loss, sale, or d isposition o f the 
said vesse l.o r o f sny vessel subsequently acquired, to  
acquire from  tim e  to  tim e  some other steamship, b u t so 
th a t the  company sha ll no t own a t a r y  one tim e  more 
tha n  one ship.

(d) To ca rry  on the business of shipowners in  
a ll its  branches w ith  respect to  such steamship and 
any o ther business connected the rew ith , o r w hich 
may fo r  the tim e  being be expedient to  be carried on 
the rew ith .

(e) To employ as sh ip ’s husband, managers, and 
general agents of . and fo r such steamship any person, 
firm , o r company, and th a t a lthough he or they may 
o r m ay n o t be en titled  to  any share or in te res t in  the 
company.

B y the articles of association i t  was provided 
{ in te r  a lia )  as follows :—

45. General meetings sha ll be he ld once in  every 
year a fte r the  year in  w hich the company is  inco r
porated a t such tim e  and place as may be prescribed by 
the company in  general meeting, and, i f  no tim e  and place 
is  so prescribed, as may be determ ined upon by the
manager. .

69. There sha ll be a manager o f the company in  lieu
o f directors.

70. The f irs t manager sha ll be W a lte r Scott, o f W est 
H artlepoo l aforesaid, shipowner, ca rry ing  on business 
under the  sty le  or firm  o f “ W a lte r S co tt and Co.,”  or 
other the person or persons fo r  the tim e  being c o n s titu t
ing  the  firm  o f “  W a lte r S cott and Co.,”  who sha ll receive 
fo r  h is  services as such manager the commission of five 
pounds per centum on the gross earnings o f the  com
pany, w hich sha ll be credited w ith  a l l  brokerages, 
discounts, allowances, and drawbacks o f every descrip
tion . The said manager sha ll pay fo r c lerks and office 
re n t ou t o f the  rem uneration aforesaid.

75. (1) H e may insure the steamship fo r the tim e  
being owned by the company and the  fre ig h ts  thereo f in  
such manner and fo r such amounts as he may consider 
reasonable and proper, and he m ay, in  add ition , cover 
the  said ship against ownership, collis ion, and other 
risks  in  such m anner and to  such an ex ten t as he may 
consider proper, (m) H e may, in  the  event o f the loss 
o f the  said steamship fo r the  tim e  being owned by the 
company, w ith  the approva l o f the  shareholders in  
general m eeting, buy another steamship by  and ou t of 
the  proceeds of the  insurances of the  said ship so los t, 
o r he shall d iv ide  and pay the  ne t prooeeds o f such 
insurances ra teab ly  amongst the shareholders in  the 
company and w ind  the  company up.

The company rented no office of its  own, had 
no secretary, clerks, or staff, bu t a ll business 
connected w ith  and the managing of any ships 
owned by the company was carried on by the

manager in  his own office w ith his own staff of 
clerks, his remuneration being 5 per cent, on the 
profits of each voyage of the ship.

In  accordance w ith art. (6) of the memorandum 
of association the company purchased the steam
ship M erch iston, which was registered at the port 
of West Hartlepool on the 16th Oct. 1901 and 
commenced her firs t voyage on the 14th Oct. 
1901. For the years 1901-2 to 1905-6 inclusive the 
company was duly assessed to income tax in respect 
of the profits of the steamship M erch iston , 
such assessment being based upon the audited 
voyage accounts of tha t ship, which were duly 
embodied in  the printed balance-sheets of the 
company.

On the 1st A p r il 1906 the steamship M erch is ton  
was lost in  a collision at sea, and the Shipping 
Registry was closed on the 19th A p ril 1906. The 
sole income of the company fo r the period from 
the 14th Oct. 1901 to the 1st A p r il 1906, as shown 
by the voyage accounts and balance- sheets in  the 
firs t six annual reports and accounts of the com
pany which were annexed and formed part of the 
case, consisted of the profits derived from the 
trading of the steamship M erch is ton , the whole 
of the s ix ty-four shares of which were owned by 
the company.

In  May 1906 the manager of the company, with 
the approval of the shareholders in  general 
meeting, contracted fo r the build ing of a steam
ship, the Veraston, out of the proceeds of the 
insurance moneys of the steamship M erch is ton , 
which were, as soon as collected, at various dates 
paid in  advance to the builders of the Veraston, 
interest at the rate of 4 per cent, per annum 
being allowed by the builders on such payments 
made in  advance, and such steamship was duly 
delivered, was registered at the port of West 
Hartlepool on the 16th Oct. 1906, the whole of 
the sixty-four shares being owned by the com
pany, and commenced her firs t voyage on the 
17th Oct. 1906. The company was not wound-up, 
nor was any alteration made in  the capital of the 
company.

The M erch is ton  and the Veraston  did not trade 
between any definite ports or upon any definite 
route, nor were either of the vessels engaged in 
any definite trade, but carried whatever freights 
were like ly  to be remunerative, going from  port 
to port in  a ll parts of the world and carrying 
any description of cargo. Both steamers 
were what is commonly known as “  tramp
s tG c iin G rs

For the year 1906-7, commencing the 
6th A p r il 1906, the company was not assessed in 
respect of any of the profits of the steamship 
M erch iston . This vessel was, as above stated, lost 
on the 1st A p ril 1906, and the company was w ith 
out a vessel u n til the V eras ton  was ready on the 
17th Oct.

The company was assessed in  the year 1906- / 
in  the sum of 9651. (less 5181. proportional allow
ance fo r depreciation) in  respect of the profits of 
the steamship Veraston  fo r the 171 days from 
the 17th Oct. 1906 to the 5th A p ril 1907, and in 
respect of the interest on prepayments to the 
shipbuilders. This assessment, computed accord
ing to the rule in  the fifth  case of sched. D, as 
provided fo r by the firs t rule in  the firs t case of 
sched. D, sect. 100, of the Income Tax A c t 1842, 
was agreed to by the manager, who, w ith  regard 
to the basis on which the profits fo r assessment
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Bhould be computed, wrote to the Surveyor of 
Taxes at West Hartlepool, as follows :—

W eBt H artlepoo l,
20 th  A ug. 1907.

. . . As the  steamship Veraston on ly  came ou t on
the  17 th  Oot. las t, we presume we w i l l  on ly have income 
ta x  to  pay up to  the 5 th  A p r i l  th is  year, otherw ise the 
income ta x  pa id now fo r  th a t period w ould  overlap, and 
we w ould  be paying fo r i t  again on the  1st Jan. next.

W e inclose a statem ent showing the am ount th a t we 
th in k  is  due on these lines, and should be glad i f  you 
w i l l  k in d ly  correot o r corroborate same, and le t us have 
the figures back fo r our in fo rm ation .

Statem ent Referred to.

M erchiston  was lo s t 1st A p r i l  1906, the re
fore no p ro fits  t i l l  Veraston commenced 
17th Oct. 1906

P ro fit on f irs t voyage fro m  17th Oot. 1906
to  7 th M a y  1907 =  203 days ............  £9 16  3 3

Therefore to  5 th  A p r i l  1907 = .....................  771 15 0
Less deprecia tion on 25,9091. (a). 4 per cent, 

fo r  171 days— about ....................* ... 458 13 3

£ 2 8 6  1 9
Income tax  a t 1 /- in  the £  =  141. 6s. 0d.

The Surveyor o f Taxes,
W est H artlepoo l.

The assessment in  1906-7 was made on this 
basis accordingly.

The assessment fo r 1907-8, which forms the 
subject of this appeal, was based upon the voyage 
accounts of the steamer Veraston  from  the 
17th Oct. 1906, which showed a p ro fit equivalent to 
20451. fo r the year, from which an allowance of
10361., based upon the cost price of the steamship 
Veraston, has been made for depreciation, g iving 
a net assessment of 1009Z.

The company appealed against the assessment 
and contended:—

(1) That the company is assessed as a company 
in  respect of the profits of the company, and that 
the assessment should be based under the firs t 
rule of the firs t case of ached. D, sect. 100, of the 
Income Tax A c t 1842 (5 & 6 Y ic t. c. 35) upon the 
average profits of the company fo r the three 

ears preceding the year of assessment as shown 
y the published accounts of the company fo r the 

period from  the 12th Dec. 1903 to the 20th Dec. 
1906. They claimed tha t the assessment should 
he reduced to one-third of the actual profits of 
the three preceding years ending the 20th Dec. 
1906. They contended tha t the company never 
d id in  fact cease to carry on business; tha t the 
company had power to do as i t  liked w ith the 
vessel, including power to sell her and purchase 
another vessel, or, as actually happened on the loss 
of the vessel, to purchase another vessel. The 
company never fo r a moment ceased to act under 
the memorandum of association. The vessel was 
lost, and the manager at once set about collecting 
the insurance moneys and arranging fo r the 
purchase of another ship, the contract fo r building 
being dated the 17th May 1906, and the insurance 
money as,received was paid over to the builders of 
the new ves3el.

(2) That the case of W atson B ro th e rs  v. L o th ia n  
(4 Tax Cas. 441) decided tha t the purchaser of a 
ship does not acquire a business or concern, but 
machinery or p lant to carry on a business or 

V o l X I. ,  N . S

concern; tha t the case is precisely sim ilar to tha t 
of a m ill or manufactory having temporarily to 
close its  works owing to the breakdown or 
destruction of machinery which has to be 
replaced; and tha t hence when the steamship 
M erch is ton  was lost the company lost its  p lant 
and had to replace i t  or wind-up the business. 
The business was not wound-up, but the plant 
was replaced.

(3) That in  the case of a lim ited company 
which owns several steamers, where one steamer 
is lost and another purchased to replace it, a new 
assessment would not be made, and tha t the same 
rule should apply to a single ship lim ited 
company.

(4) That on the loss of the steamer no share
holder has a r ig h t to demand repayment of his 
capital. The la tte r remains w ith  the company, 
which is a continuing concern.

The appellant company admitted tha t the 
assessment would have been correct i f  the ship 
in  respect of which the assessment was made 
had been a steamer divided in to sixty-four shares 
owned by various persons and managed by a 
ship’s husband or managing owner, on the ground 
tha t in  the instance cited the assessment would 
be on the profits of the steamer, and tha t on 
the loss of the steamer the individual share
holders would be entitled to demand from  the 
managing owners repayinent of the ir share of 
the insurance recovered, bu t tha t th is does not 
apply to a lim ited company.

Under the Income Tax A c t 1842, s. 100, the 
duties under sched. D are to be assessed and 
charged under the rules there set out, and the 
firs t case under tha t section applies to duties to 
be charged in  respect of any trade, manufacture, 
adventure, or concern in  the nature of a trade.

The firs t rule under tha t firs t case provides :
F irs t.— The d u ty  to  be charged in  respect thereof sha ll 

be com puted on a sum n o t less than  the  f u l l  am ount of the 
balance of the p ro fits  or gains o f such trade, m anufac
tu re , adventure, o r concern upon a fa ir  and ju s t average 
o f three years ending on such day of the  year 
im m edia te ly  preceding the year o f assessment on w hich 
the  aocounts o f the said trade, m anufacture, adventure, 
o r concern sha ll have been usually made up, o r on the 
5 th  day of A p r i l  preceding the year o f assessment, and 
sha ll be assessed, charged, and pa id  w ith o u t other 
deduction than  is he re ina fte r a llow e d ; P rovided always 
th a t in  cases where the trade , m anufacture , adventure, 
o r concern sha ll have been set up and commenced 
w ith in  the said period of three years the  com puta tion 
sha ll be made fo r  one year on the  average o f the balance 
o f the  p ro fits  and g u n s  fro m  the  period o f f irs t  se tting  
up) the sam e: P rovided also th a t in  case where the 
trade, m anufacture, adventure, or ooncem sha ll have 
been set up and commenced w ith in  the  year o f assess
m ent the  com puta tion sha ll be made according to  the  
rn le  in  the s ix th  case o f th is  schedule.

The th ird  rule of cases 1 and 2 provides:
T h ird .— The com puta tion o f du ty  a ris in g  in  respect o f 

any trade, m anufacture, adventure, o r concern, o r any 
profession carried on by tw o  or more persons jo in t ly , 
sha ll be made and stated jo in t ly  and in  one sum, and 
separately and d is tin c t ly  fro m  any o the r d u ty  charge
able on the  same persons, o r e ither o r any o f them.

The th ird  case relates to profits of an uncertain 
annual value and charged in  sched. A, and the 
sixth case applies to the duties to be charged in  
respect of any annual profits or gains not fa lling

3 R
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under any of the foregoing rules, and not charged 
by virtue of any of the other schedules contained 
in  th is Act.

The rule in  the sixth case is as follows :
The na ture o f such p ro fits  o r gains and the grounds 

on w hioh the am ount the reo f sha ll have been com puted 
and the average taken thereon ( if  any) sha ll be Btated 
to  the commissioners, and the  com puta tion sha ll be 
made e ith e r on the  am ount o f the  f u l l  value o f the 
p ro fits  and ga ins received annua lly  or according to  an 
average o f such period greater o r less than  one year as 
the  case may requ ire , and as sha ll be d irected by  the 
said commissioners, and such statem ent and com puta
tio n  sha ll be made to  the best o f the  knowledge and 
be lie f o f the  person in  rece ip t o f the  same o r en titled  
thereto .

The surveyor of taxes, in-support of the 
assessment, contended tha t the assessment was 
correctly made. He submitted (in te r  a lia )  tha t 
the company was formed fo r the purpose of 
carrying on “  adventures ”  by means of ships, 
and that the company was lim ited by its  memo
randum of association to carry on only one such 
adventure at any one tim e; tha t the adventure 
carried on in  respect of the steamship M e rc h is 
ton  ceased altogether on the day tha t the steam
ship M erch is ton  was lost at sea; that, as admitted 
by the company fo r the purpose of the ir assess
ment in  1906-7, no adventure or concern was 
carried on by the company between the 1st A p ril 
1906 and the 16th Oct. 1906; and tha t a new 
adventure or concern was started by means of 
the steamship Veraston  on the 17th Oct. 1906; 
and tha t there is no connection whatever between 
the adventure of the steamship M erch is ton  and 
the adventure of the steamship Veraston. Had 
the memorandum of association allowed, the two 
adventures m ight have been carried on indepen
dently and concurrently, and, as i t  was, there was 
an interval of over six months between the cessa
tion  of one adventure and the commencement of 
the next. Further, that, even assuming the to ta l 
profits in  the three preceding years ending the 
20th Dec. 1906 were to be introduced into the 
computation, the period when no trad ing was 
carried on must be eliminated from such calcula
tion, and accordingly the assessment would not 
be one-third of such profits, but tw o-fifths of tha t 
amount.

I f  the assessment was to be calculated on the 
last-mentioned basis—viz., on two-fifths of the 
to ta l amount of profits—such assessment would 
be in  excess of the amount as contended fo r by 
the appellants.

The commissioners on the facts before them 
were of opinion tha t the case required tha t the 
assessment should be based upon the accounts of 
the steamship Veraston  only on the ground that 
the adventure carried on by means of the Veraston, 
although sim ilar to tha t of the M erch is ton , was 
not a “ succession”  w ith in  the meaning of the 4th 
rule of cases 1 and 2 of sect. 100 of the Income 
Tax A c t 1842, and confirmed the assessment.

A . A . Roche fo r the appellants.
The A tto rn ey -G e n era l (S ir W . S. Robson, K.C.) 

and W illia m  F in la y  fo r the respondent.
B r a y , J .—I  th ink  the appellants are entitled 

to succeed here. I  th ink  the commissioners were 
wrong. The question is th is : Whether a new 
business was started when the firs t ship was

lost and the second ship was bu ilt. I  do not 
th ink  a new business was started. I  th in k  i t  was 
from  beginning to end one business—tha t is, to 
carry on the business of steamship owners with 
th is lim ita tion, tha t there should never be more 
than one steamship owned by them at the same 
time. I  th ink  tha t appears from the memo
randum of association, of which the firs t object 
(a) is : To adopt and carry out a certain agree
ment—namely, an agreement to purchase the 
ship. The second object (6) is to trade w ith 
tha t steamship. I f  i t  had stopped there, then i t  
would be one business w ith tha t steamship, and 
as soon as tha t steamship came to an end or was 
lost, and so on, the business would come to an 
end. B u t i t  provides fo r what is to happen other
wise. I t  is not le ft to  the company to form  anew 
company. The old company is to do something 
else. I t  is to go on w ith its business, and “  In  
the event of the loss, sale, or disposition of the 
said vessel or of any vessel subsequently acquired, 
to acquire from time to tim e some other steam
ship, but so tha t the company shall not own at 
any one time more than one ship.”  I  th ink  that 
is the key to the whole th ing. I t  is to carry on 
a continuous business. When you have bought 
tha t one ship you are to carry on business w ith 
tha t one ship, but when tha t ship comes to an 
end you may acquire another and go on w ith the 
same business, but with tha t other ship. In  other 
words, the steamship is only part, though, of 
course, the most essential part, of the p lant w ith 
which the business is to be carried on. Then (d ) 
says: “  To carry on the business of shipowners 
in  a ll its  branches w ith respect to such steam
ship ” —tha t means the steamship which they 
may from time to time own. Then (e) is “  To 
employ as ship’s husband, managers, and general 
agents,”  and so on. I  do not th ink there is 
anything more material except art. 75 (m) of 
the articles of association, which is merely 
dealing w ith the question as to what are 
the powers of the general manager — that 
is all. I t  says : “  He may in the event 
of the loss of the said steamship fo r the 
time being owned by the company, w ith the 
approval of the shareholders in  general meeting, 
buy another steamship by and out of the pro
ceeds of the insurances of the said ship so lost ”  
—tha t is to say, he may do tha t w ith the approval 
of the shareholders—“ or he shall divide and pay 
the net proceeds of such insurances rateably 
amongst the shareholders in  the company and 
wind the company up.”  In  other words, no doubt 
there is a provision tha t in  a certain event the com
pany may wind-up. B u t the company did not 
wind-up. Therefore i t  seems to me they were 
carrying on one business from  beginning to end, 
and, that being so, they are entitled to succeed 
here. I  only say w ith regard to the finding of 
the commissioners that i t  seems to be based 
entire ly upon a misapprehension, and therefore 
I  cannot look upon the ir finding as a distinot 
finding upon a question of fact upon which there 
is no appeal. I  th ink  I  have a ll the facts before 
me and can determine what is the proper] ,con
clusion of law to be drawn from  them.

A ppea l allowed.
S olic itors: B o tte re ll, Roche, and Tem perley, 

W eBt H artlepoo l; S o lic ito r  o f  In la n d  Revenue.
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Wednesday, June  15, 1910.
(Before B r a y , J.)

W il s o n  a n d  C o v e n t r y  L im it e d  v. O tto  
T h o r e s e n ’s L i n i e . (a)

C h a rte r-p a rty — D em urrage  clause— N o  fix e d  tim e  
f o r  d e m u rra g e ^ -O b lig a tio n  on sh ip  to w a it  a 
reasonable tim e  a fte r  e x p ira t io n  o f  la y  days.

A  c h a rte r-p a rty  p ro v id e d  th a t a sh ip  shou ld  load  
350 to  400 tons o f  cargo as “ fa s t  as sh ip  cou ld  
receive as custom ary d u r in g  custom ary w o rk in g  
hours.”  The c h a rte r-p a rty  also p ro v id e d  fo r  
dem urrage, b u t no t f o r  an y  fix e d  tim e. The 
u su a l tim e  occupied fo r  lo a d in g  a cargo o f  th is  
k in d  and  q u a n tity  w as two and  a h a lf  days, but 
before the e x p ira tio n  o f  th a t p e r io d  the sh ip  
le f t  the p o rt o f  lo a d in g  w ith o u t her f u l l  cargo, 
a lthough  had  she been kep t one da y  on dem urrage  
the f u l l  cargo m ig h t have been Loaded. I n  an  
ac tion  by the charterers f o r  damages in  con
sequence o f  the sh ip  s a il in g  before she had loaded  
a  complete cargo :

H e ld , th a t they were e n tit le d  to recover, as where 
a ch a rte r-p a rty  prov ides f o r  dem urrage, but 
n o t f o r  any f ix e d  tim e, i t  is  the d u ty  o f  the 
sh ip , i f  she has n o t loaded her f u l l  cargo, 
to  w a it  a  reasonable tim e  beyond the a llow ed  
tim e.

Co m m e r c ia l  Co u r t .
Action tried  by Bray, J., s itting  w ithout a 

ju ry .
The p la in tiffs who were the charterers, claimed 

from  the defendants who were the owners of the 
steamship Salerno, damages fo r breach of charter- 
party.

By the charter-party, which was dated the 
10th Aug. 1909, i t  was provided in te r  a lia , tha t 
the steamship S ale rno  should w ith  a ll convenient 
speed sail to  Calais and there load, as customary, 
from the factors of the p la in tiffs , a fu l l  and 
complete cargo of straw under deck, say, about 
350 to 400 tons, and being so loaded therewith pro
ceed to Las Palmas or Santa Cruz (Teneriffe) 
in  charterers’ option as ordered on signing bills 
of lading, and there deliver the same on payment 
of 18s. per ton fre ig h t; the said cargo to be 
loaded and discharged as fast as the ship could 
receive and deliver as customary during customary 
working hours, Sundays, holidays and strikes 
excepted, and, i f  vessel should be detained longer, 
demurrage to be paid a t the rate of 4d. per gross 
register ton per day.

On the 28th Dec. 1909 the S a le rno  arrived at 
Calais and commenced to load, but, a fter loading 
only 209 tons, sailed fo r the port o f discharge on 
the 30th Dec. 1909.

G reer appeared fo r the plaintiffs.
Roche appeared fo r the defendants.

C ur. adv. v u lt.

B r a y , J. read the follow ing judgm en t:—In  
this case the p la in tiffs were the charterers and 
the defendants were the owners of the vessel 
called Salerno. The charter-party was dated 
the 10th Aug. 1909, and i t  provided tha t the 
vessel should proceed to Calais, and there load a 
cargo of 350 to 400 tons of straw. The p la intiffs 
alleged tha t the ship sailed from Calais before the

proper time, and tha t in  consequence she was not 
fu lly  loaded, and they thereby lost the p ro fit 
which they would have made in  respect of the 
carriage of the straw from  Calais to  the Canary 
Islands. The defendants counter-claimed damages 
fo r dead fre ight. The evidence was in  conflict 
on several points ; i t  is necessary, therefore, tha t 
I  should state the material facts as I  find them. 
P rio r to the 10th Aug. 1909, the date of tbe 
charter-party, I  find tha t the usual time occupied 
in  loading a vessel w ith 400 tons of straw was 
three days, and the shipowner was content to 
accept th is as a reasonable time, knowing prob
ably the delays on the part of the railway com
pany in  getting the trucks down; but i f  the 
trucks were sent down by the company so tha t 
the straw could be loaded as fast as the ship could 
receive it,  I  find tha t the 400 tons could be loaded 
in  less than three days. I  do not th ink  they could 
be loaded in  two days, except under great pres
sure. I  th ink  the normal time in  the circum
stances would have been two and a half days. 
When the ship le ft at 4.30 p.m. on the 30fch tha t 
time had not expired, and I  find as a fact tha t 
the ship did leave before the time allowed by the 
charter-party fo r loading had expired. I  find 
tha t two waggons, containing about twenty-three 
tons, arrived in  time to be loaded tha t n ight, or, 
at a ll events, before the time expired. I  find, 
further, tha t waggons containing seventy tons 
arrived tha t n igh t and tha t forty-three tons were 
on the way, and would have arrived early on the 
morning of the 31st, and that, i f  the ship had 
stayed t i l l  5 p.m. on the 31st, she could have 
loaded 136 tons at least beyond what she 
actually took, but tha t tha t would have entitled 
the ship to one day’s demurrage, which, at 4d. 
per ton, as provided by the charter-party, 
would have amounted to 25Z. 17i. 4d. I  also find 
tha t the damages sustained by the charterers in  
respect of the straw which the ship ought to have 
loaded, and did not, would amount to 8s. per ton.
I  am satisfied by the p la in tiffs ’ evidence that 
they could not have sent the straw by another 
ship.

I  now have to consider the rights and liab ilities 
of the parties having regard to the above findings. 
F irs t, i t  is p la in tha t the defendants broke then- 
contract by the ship sailing before the loading 
time expired, and the pla intiffs are entitled to 
some damages. I  th ink  these damages partly  
depend on whether the ship was entitled to leave 
immediately the time expired w ithout waiting on 
demurrage. I t  was contended on behalf of the 
defendants tha t the ship was entitled to leave 
even i f  not fu lly  loaded at the expiration of the 
tim e allowed fo r loading. I t  is curious tha t there 
is so lit t le  authority on the point. I f  the ir con
tention is sound i t  entails a very heavy penalty 
on the charterer; he w ill lose his p ro fit on the 
carriage of part of his cargo, and, in  addition, he 
may have to pay a large sum to the shipowner 
fo r dead fre ight, whereas, i f  the ship is detained 
in  order to finish the loading, a ll he has to pay is 
either an agreed sum or a reasonable sum to 
compensate the shipowner fo r the delay, and the 
ship receives the agreed or a proper compensa
tion. In  my experience i t  is quite contrary to 
practice fo r the ship to leave when by w aiting a 
short time she can get her fu ll cargo. However, 
I  must see what authority there is. I  th ink  i t  
must be taken as settled since D im ech  v. C orle tt(“ ) Reported by L eonard C. T homas, Esq., Barrister-at-Law.
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(12 Moo. P. C. 199) that if the charter-party 
provides fo r a fixed number of demurrage days 
the ship must wait fo r those days i f  the charterer 
requires it, and there is ground fo r believing that 
fu rthe r cargo w ill he loaded. In  th is charter 
demurrage is provided for, but not fo r any fixed 
time. I t  seemed to me, and I  so suggested during 
the argument, tha t in  such a case i t  is the 
duty of the ship to w ait fo r a reasonable 
time. I  am glad to find that M r. Carver 
takes the same view. He says in  art. 609 of 
his Carriage of Goods by Sea : “  In  such
cases (i.e., when the days are not fixed) the 
true view seems to be tha t the charterers are 
entitled to keep the ship on demurrage fo r a 
reasonable time.”  For tha t proposition he cites 
L i l l y  v. Stevenson (22 Sess. Cas., 4th series, 278), 
where Lord  Travner says : “  Days stipulated for 
by the merchant, on demurrage, are ju s t lay days, 
but lay days tha t have to be paid for. I f  a 
charter-party provides tha t the charterers shall 
have ten days to load cargo, and ten days further 
on demurrage at a certain rate per day, the 
shipper has twenty days to load, although he pays 
something extra for the last ten. Loading w ith in 
twenty days is fu lfilm ent of the' obligation to 
load. . . . Where the days on demurrage are
not lim ited by the contract, they w ill be lim ited 
by law to what is reasonable in  the circum
stances.”  There,is also a decision in the American 
courts—via., W estern T ra n sp o rta tio n  Com pany  v. 
B a rb e r  (56 N. Y . 544) to the same effect. I  shall 
adopt tha t view, and, in  my opinion, taking a ll 
the circumstances into consideration, including 
the fact tha t the vessel was advertised to leave Las 
Palmas on the 6th Jan., the charterers were 
entitled to keep the ship at least t i l l  5 p.m. on 
the 31st, by which time I  find tha t 136 tons would 
have been loaded. I t  is probable tha t more would 
have arrived, and would have been loaded, but 
the evidence was not sufficiently precise on this 
po in t to enable me to be certain. I t  is to be 
observed tha t I  have decided th is case on the 
footing tha t there was a demurrage clause. I t  
is unnecessary to decide, and I  do not decide 
whether, i f  there had been no such clause, the 
ship could have le ft a t the expiration of the two 
and a half days, which I  have found to be the 
time allowed fo r loading. Inasmuch, however, 
as in  order to  get his 136 tons loaded the charterer 
would have had to pay one day’s demurrage, I  
must deduct this. I t  was argued tha t I  ought not 
make this deduction ; I  th ink  I  must. I  have no 
r ig h t to pu t the charterer in  a better position or 
the shipowner in  a worse position than i f  the ship 
had waited. The p la in tiffs must recover the 25Z. 
from the ir seller i f  the ir contract w ith  their 
seller makes the seller responsible fo r the delay. 
I  therefore give judgment fo r the p la in tiffs on the 
claim fo r 282. 10s. 8d., being 54Z. 8s. less
252. 17s. 4d. I  must also, of course, give judg
ment fo r the p la in tiffs on the counter-claim, 
because the ship le ft before she was entitled to 
leave. I  th ink  in  any case I  should have refused 
to give the defendants any damages on their 
counter-claim, because, in  my opinion, having 
regard to a ll the circumstances, the ir conduct 
in  not waiting was quite unreasonable. I  do not 
at a ll accept the ir version tha t any serious conse
quences would have arisen at the Canaries i f  the 
ship bad been detained another twenty-four hours. 
They could have recovered their 252. fo r

demurrage, which, in my opinion, would have
fu lly  compensated them.

Solicitors fo r the p laintiffs, F ield,, Boscoe, and 
Co., fo r Batesons, W a rr, and W im sh u rs t, L ive r
pool.

Solicitors fo r the defendants, B o tte re ll and 
Roche.

JSttjpnw Court of
COURT OF APPEAL.

M onday, J u ly  11, 1910.
(Before V a u g h a n  W il l ia m s  and B u c k l e y ,

L.JJ., and S ir S. E va ns , President, s itting 
w ith Nautical Assessors.)

T h e  P ort  H u n t e r , (a)

Salvage—A ppeal— P rin c ip le s  on w h ich  a w a rd  m ay  
be reduced.

A  steam ship f e l l  in  w ith  another steam ship w h ich  
had broken down in  the B ed  Sea. The damage 
cou ld  n o t be re p a ire d  a t sea. The in ju re d  
vessel was towed in to  Suez Roads, the towage 
la s tin g  s ix  days and the distance covered being 
about 830 m iles. The w eather a t the tim e  was 
moderate. The value o f  the salved vessel was
40.0002., o f her cargo 215,2372., and o f  he r f re ig h t
14.4682., m a k in g  a to ta l o f  269,7052. The value  
o f the sa lv in g  vessel was 36,2502., o f her cargo
45.3752., and o f  her f r e ig h t  63752., m ak ing  a 
to ta l o f  88,0002. The salvors in s t itu te d  p ro 
ceedings to recover salvage, an d  they were 
aw arded  10.000Z.

The owners o f  the salved vessel appealed, a lleg ing  
th a t the a w a rd  was so excessive th a t i t  was 
u n ju s t.

H e ld , th a t as there was no g rea t danger to the 
salvors o r salved vessel, and  as the a w a rd  was so 
grea t th a t i t  le f t  no m a rg in  f o r  increase i f  rea l 
danger had  been present, i t  was excessive and  
should be reduced f ro m  10,0002. to 60002. 

Sa lv a g e  s u it .
Appeal by the owners of the P o r t H u n te r, her 

cargo, and fre igh t from  a decision of Bargrave 
Deane, J. by which he awarded the owners, 
master, and crew of the steamship Am bon  10,0002. 
fo r salvage services rendered to the P o rt H u n te r, 
her cargo, and fre igh t between the 16th and 
22nd Dec. 1909 in  the Red Sea.

The Am bon  is a steel screw steamship of 3597 
tons gross and 2806 tons net register, and at the 
time she rendered the services was on a voyage 
from Java to Amsterdam w ith a general cargo, 
manned by a crew of forty-two hands. The 
value of the A m bon  was 36,2502., of her cargo 
45 3752., and of her fre igh t 63752., making in  all
88,0002. „

The P o r t  H u n te r  is a steel screw steamship oi 
4062 tons gross and 2589 tons net register, and 
at the time the services were rendered to her was 
on a voyage from  Adelaide to London w itli & 
general cargo. The value of the P o r t  H u n te r  was
40,0002., of her cargo 215,2372., and of her fre ight 
14,468Z., making in  a ll 269,7052. ^

D T te p o rie d  by L. F. C. Da r b y , Esq., Barrister-»t-L»w.
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Early on the morning of the 16th Dec. 1909 
when the P o r t  H u n te r  was in the Red Sea her 
engines were stopped as her propeller had ceased 
to work, and on examination i t  was found that 
the propeller n u t was missing, tha t the boss was 
fractured, and the propeller was jammed against 
the stern post. About 5 30 a.m. the same morning 
the Am bon  came up, and the masters of the two 
vessels entered into a salvage agreement which is 
set out in  the judgment of Vaughan W illiams,
L .J. The vessels were made fast, and the towage 
began about 10.15 a.m. and continued t i l l  about 
8.42 a.m. on the 17th Dec., when one of the 
hawsers connecting the vessels parted. Another 
hawser was at once passed between the vessels, 
bu t ju s t as the Am bon  began towing again at 
11.45 a.m. both hawsers parted. Two fu rther 
ropes were passed, and the towage was resumed 
about 4.50 p.m. on the 17th Dec. and continued 
u n til 11.15 a.m. on the 22nd Dec., when 
the P o r t  H u n te r  was safely anchored in  Suez 
Roads.

D uring  the 19th and the 22nd Dec. there was 
some wind and sea. The distance towed was 
about 830 miles, and the pla intiffs alleged tha t 
the P o rt H u n te r  was rescued from a position in  
which she m ight have become a to ta l loss.

The defendants admitted tha t salvage services 
had been rendered, but denied tha t the ir vessel 
was in  any danger of becoming a to ta l loss. They 
alleged tha t she was always in  the track of steam
ships which could have rendered efficient service, 
and tha t the weather, w ith the exception of a few 
hours in  the G u lf o f Suez, was fine.

A s p in a ll, K.C. and A . D . Bateson  fo r the 
p laintiffs, the owners of the Am bon.

L a in g , K .C . and Lew is N oad  fo r the defen
dants, the owners of the P o r t  H u n te r , her cargo, 
and freight.

The follow ing judgment was delivered by 
Bargrave Deane, J. :—

M a rc h  5.—B a r g e a v e  D e a n e , J.—This is a 
salvage service rendered in  the Red Sea last 
w inter in  the month of December, and i t  is a 
service rendered by a vessel representing a to ta l 
value of 88,0001. to  another vessel representing a 
to ta l value of 269,7001., and therefore the values 
are very large. A lthough I  quite accept the 
suggestion and the ru ling  of the P rivy  Council 
on this question, tha t large values must not be 
taken too much into account, yet s till you are 
entitled to take them into account in  a fa ir  way. 
Something has been said about the current in  the 
Red Sea. I  have tried one or two cases of th is sort 
in  the Red Sea, and tha t question of current is 
always one tha t is dealt w ith, but the result in  
my mind, from  what I  have heard to-day and 
°n  other occasions, is this, tha t the current 
depends a good deal on the state of the wind, and 
after i t  has been setting fo r a certain time in  one 
direction, whether i t  is tha t the water having 
reached its  boundary is set back again so as to 
cause a set of current in  the opposite direction, 
° r  not, I  do not know, but i t  looks very much as 
though tha t was the fact, and tha t the currents, 
although they do set one way and then another, 
very often counteract one another. S till, i t  is an 
unknown quantity, and an unknown danger, and 
I  am entitled to take i t  in to account, to a great 
extent, in  dealing w ith  the question of salvage. 
The towage lasted over six days and n ig h ts ; i t

was rendered by a vessel which fortunately had 
a very good supply of coal on board, and i t  was 
rendered to a vessel which was hopelessly broken 
down. There are some vessels which break down 
which are capable of repairing the ir own damage, 
but th is is not a case of tha t sort. The propeller 
was damaged by reason of the n u t and key p in of 
the propeller dropping off, fracturing  the boss, 
and the propeller itse lf had got adrift, and there 
were no means of pu tting  i t  righ t. Therefore i t  
was essential tha t she should be towed to some 
place where the damage could be repaired, or she 
could lay up, u n til tha t pa rt of the machinery 
was sent out to her, as in  th is case, so as to make 
the vessel capable of proceeding on her voyage. 
I  do not lay very much stress on the evidence of 
either side, beyond the fact of the time occupied, 
the position of the vessels when they started 
towing, and the fact tha t when you get up on the 
northern end of the Red Sea you invariably meet 
w ith a northerly wind, as is shown in  the log in  
this case, and then a certain amount of sea, 
making the towage rather more d ifficu lt in  this 
sense tha t i t  was harder, and the fact is shown 
in  the log by reason of the reduction in  speed. 
I  have got to  deal as best I  can w ith the 
question of the amount of the award, which is 
always a difficu lt one, and the best decision tha t 
I  can arrive at is tha t I  award the sum of 
10,0001.

On the 21st March 1910 the owners of the P o rt  
H u n te r  served a notice of appeal praying tha t 
the award should be reduced, alleging tha t i t  was 
excessive.

L a in g , K.C. and L ew is  N oad  fo r the appellants, 
the owners of the P o r t  H u n te r .—The award in  this 
case is much too large. The salvors only lost 
three days in  perform ing the services, and towed 
the P o r t  H u n te r  six days. The towage was done 
at the rate of about six knots an hour, which 
shows tha t i t  was not difficult. The award is so 
large tha t i t  is unjust. The learned judge has 
taken the value of the vessel too much in to  
account. The principle on which this court pro
ceeds in  determining whether i t  w ill interfere 
w ith an award is la id down in

The Accomac, 66 L . T . Rep. 335 ; 7 Asp. M ar. Law
Cas. 1 5 3 ; (1891) P. 352.

A n award w ill be altered i f  i t  is so large or so 
small as to be unjust, and of course the pecuniary 
loss to the salvor is considered :

The C ity  o f Chester, 51 L . T . Rep. 485 ; 5 Asp.
M ar. La w  Cas. 311 (1884); 9 P. D iv . 182.

The error in  the judgment is tha t too great weight 
has been attached to the value of the salved vessel. 
They referred to The A m erique  (31 L . T. Rep. 
499 ; 2 Asp. Mar. Law Cas. 460 (1874); L . Rep. 
6 P. C. 468). [ B t j c k l e y , L  J . - I  suppose you 
must be generous and look at the dangers.] 
The P o r t H u n te r  was in  no serious danger in  th is 
case.

A s p in a ll, K .C . and A . D . Bateson  fo r the 
respondents, the owners of The Am bon .—Salvage 
awards are so much a matter of discretion tha t 
appeals are rarely successful. To succeed, the 
appellants must show tha t the learned judge has 
gone wrong in  principle ( The Accomac, u b i sup.), 
or tha t he has le ft out of consideration some fact 
to which weight ought to  have been given : ( The 
C la n  M acpherson, S h ip p in g  Gazette, Ju ly  1, 1909).



494 MARITIME LAW CASES

T h e  P o s t  H u n t e b . [C t . o f  A p p .C t . o f  A p p . ]

The amount w ill not bo reduced unless i t  appears 
to be grossly in  excess ot what is r ig h t :

The B aku S tandard , 84 L . T . Eep. 788; 9 Asp. M ar.
Law  Cas. 197 ; (1901) A . C. 544.

[B u c k l e y , L .J .—You must say tha t the judge 
has gone wrong in  principle. W hat is the p rin 
ciple PJ I t  is very difficu lt to state a principle which 
w ill cover every case. [ V a u g h a n  W il l ia m s , 
L .J .— J udgment must be given on some principle.] 
In  Kennedy on C iv il Salvage, 2nd edit., p. 264, there 
are a lis t of salvage awards which show what 
k ind of award the courts have given. [V a u g h a n  
W il l ia m s , L .J .—For myself 1 do not th ink  one 
can derive any help from tha t l i s t ; the particulars 
given there are not sufficient; one has to look at 
every fact.] The appellants cannot say tha t the 
learned judge has found any facts wrongly. In  
awarding salvage, the value of the property 
salved and the perils from  which i t  has been 
saved must be considered :

The W erra, 56 L . T . Eep. 5 8 0 ; 6 Asp. M i r .  Law
Cas. 115 (1886); 12 P. D iv . 52.

I t  is im portant to encourage vessels like  the 
Am bon  to undertake these services. [V a u g h a n  
W il l ia m s , L  J .—I f  you make the value of the 
salved ship the dominant feature, you leave no 
margin fo r increasing the award where there is 
risk. Should you give such a sum as leaves no 
margin fo r increase i f  there had been danger.] 
There was some danger; the currents are 
irregu la r; the weather was not good ; the salvors 
m ight have exhausted the ir coal, and there was in  
fact a collision between the vessels.

L a in g , K .C . in reply.—The collision was a very 
s ligh t one. This court reduced the award in 
The Toscana (93 L . T. Rep. 362; 10 Asp. Mar. 
Law Cas. 108; (1905) P. 148). The facts to be 
considered in  a rriv ing at a salvage award are 
well stated in  Lindley, L .J .’s judgment in  The 
C ity  o f Chester (u b i sup.).

V a u g h a n  W il l ia m s , L .J .—There is no real 
dispute in  th is case as to a proposition which 
seems at one tim e to have been a doubtful pro
position. I t  is plain now, and both sides assume 
i t  is plain, tha t we can review the amount which 
has been ascertained by the court of firs t instance. 
In  the case of The Accomac (1891) P. 349) I  
find the fo llow ing statement a t p. 354, and at 
p. 153 of 7 Asp. Mar. Law Cas.: “  I t  seems to 
have been urged tha t we are to act in  these 
salvage appeals in  accordance w ith the same rule 
tha t we act upon w ith regard to setting aside 
the verdict of a ju ry  on a question of fact, namely, 
tha t we are not to interfere w ith i t  unless the 
amount is so large or so small tha t no reasonable 
person could fa ir ly  arrive at tha t sum. That is 
not the rule. I f  a fter carefully considering the 
facts and after giving every possible weight to 
the view of the judge we th in k  i t  greatly in 
excess, and so greatly as to be unjust to  the 
owners of the ship which had been in  distress, we 
are bound to alter the amount by lessening it. In  
the same way if, after having given tha t con
sideration to i t  which I  have mentioned in  the 
other case, and after giving a ll the weight which 
we th in k  we can to the opinion of the judge who 
tr ied  the case, we th ink  the amount awarded to 
the salvors is so small as really to be unjust to 
them, we are bound to alter the amount.”  S tart
ing from  tha t point we have to consider whether

the amount arrived at in  the court below was or 
is an amount which can be supported w ithout 
doing any injustice to those whose property was 
salved. I  shall now try , as fa r as i t  is possible, to 
arrive firs t a t the principle which has been acted 
upon heretofore. I  agree—and I  th in k  both 
counsel said the same th ing—that i t  is very 
difficu lt to  lay down an affirmative rule as to how 
you are to arrive at the amount of salvage. There 
are a good many rules laid down which do enable . 
you to say tha t you are to take this or tha t and 
the other matter in to  consideration. There is 
ample authority to show you tha t you must take 
the value of the salved vessel into consideration. I t  
is something tha t you really have to start with, but 
you have also to take in to  consideration a number 
of other matters. You have to take in to con
sideration firs t the danger in  which the salved 
ship was at the moment when the salvage 
took place. That seems to have been laid 
down w ith tolerable certainty. Again, you have 
obviously to take in to  consideration the danger 
which was incurred by the salving ship through 
rendering these services. You have, of course, 
to take in to  consideration a number of other 
matters which I  do not propose to be rash 
enough to try  and catalogue; but I  th ink one 
may safely lay down tha t there are certain 
matters which, i f  the evidence shows tha t they 
were present, ought to be taken in to consideration 
in  a rriv ing at the amount of compensation ; and 
i f  you find that there has been an omission to 
take such matters in to consideration—an omis
sion which has either increased or diminished 
the salvage award—then you are able to say that 
here is a case in  which no d ifficu lty has ever 
arisen as to the question whether the Court of 
Appeal may review the salvage or not, because 
you have a case where there is a departure in  the 
judgment from recognised principles as to this 
or tha t matter being a matter which can or 
cannot be properly taken in to  consideration. I  
ventured to suggest, in  the course of the argu
ment, to counsel fo r the respondents, who, as I  
understand, assented to the proposition which I  
pu t forward, that in  a case where matters which 
ought to be taken in to  consideration one way or 
the other, like  the danger to the salved ship and 
the danger to the salving ship, or the risk to the 
master and crew, are matters which are rather 
negative, you w ill not give so large an amount of 
compensation as to leave no margin whatever for 
an increase of compensation in  a case where 
matters like  danger to the salving vessel and 
her master and crew have been proved. You 
must make your to ta l amount such a sum that 
i t  would leave a margin which you would 
have given in  case these matters had been 
proved.

I  propose to say very few words about the 
facts of th is particular case, because they are 
so lit t le  in  dispute. I  should like  to refer to 
the fact tha t an agreement was made between 
the two masters. This was the agreement: “  The 
undersigned Gr. P. Baum, master of the Dutch 
steamship tAm bon, 3598 tons gross register, 249 
n.h.p., owners Stoomvaart Maatschappij Neder
land, and R. Whitehead, master of the E ng li8“  
steamship P o r t  H u n te r, 2589 tons net, gro8S 
register 4062, n.h.p. 475, being in  th is moment in 
distress under the following circumstances : nut 
of propeller dropped off and propeller laying np
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against stern post; propeller disabled, agree 
about the fo llo w in g : That the former shall tow 
the la tte r up to Suez Roads, weather and circum
stances perm itting. The remuneration of the 
said service shall be arranged in  Holland 
between the owners or other parties whom i t  may 
concern.”  That is an item of evidence which 
would lead me to what I  believe is the same con- 
elusion as tha t which was arrived at by the 
learned judge—namely, tha t there was no serious 
danger in  th is case, either to the salving or to  the 
salved vessel; and when I  come to look at the 
judgm ent—i t  is a very short judgment—i t  begins 
w ith dealing w ith the current in  the Red Sea, and 
although the learned judge recognises the fact 
tha t there are such currents, and tha t they may 
cause a certain amount of danger, according to 
the circumstances, he says : “  S till, i t  is an un 
known quantity and an unknown danger, and I  
am entitled to take i t  in to  account, to  a certain 
extent.”  He has taken i t  in to account to a certain 
extent, and no doubt i t  has to a certain extent 
increased the award. Then he deals w ith the 
towage, and says i t  lasted over six days and 
nights ; and after referring to the damage says:
“  Therefore i t  was essential tha t Bhe should be 
towed to some place where the damage could be 
repaired, or she could lay up, u n til tha t part of 
the machinery was sent out to her, as in  th is case, 
so as to make the vessel capable of proceeding on 
her voyage. I  do not lay very much stress on the 
evidence of either side, beyond the fact of the 
time occupied, the position of the vessels when 
they started towing, and the fact tha t when you 
get up on the northern end of the Red Sea you 
invariably meet w ith a northerly wind, as is shown 
in  the log in  th is case, and then a certain amount 
of sea, making the towage rather more difficu lt in  
this sense that i t  was harder, and the fact is 
shown in  the log by reason of the reduction in 
speed.”  Now, I  take i t  from tha t judgment that 
the learned judge himself was of opinion tha t this 
was a case in which there was no considerable 
danger at a ll in  the matter, making i t  very nearly 
a question of a towage, causing delay to the 
towing steamer, plus expense. I f  you start w ith  
the value of the vessel, and then make deductions 
I>y leaving out these things, which I  say are not 
proved in this case, and which the decided cases 
show i f  proved would materially increase the 
salvage, one obviously has a great deal to deduct 
in  a case where there was really no danger to either 
ship or to the master and crew. In  these circum
stances I  th ink, w ith a ll respect to the learned 
judge, tha t he has failed to make those deduc
tions which one ought to  make when one starts 
w ith the value of the salved ship as the main 
consideration. The value of the ship was 
agreed. In  these circumstances we th ink  the 
salvage award ought to be reduced to 6000Z., and 
the appellants w ill be entitled to the costs of 
the appeal.

B u c k l e y , L .J .—There are many orders which 
come before this court on appeal, in  which th is 
court refuses to interfere on the ground tha t they 
are orders in  the discretion of the judge, and 
unless the judge has gone wrong on a question of 
principle th is court w ill not interfere. The 
present case is one where the matter to be deter
mined is whether this is the pvoper amount to be 
allowed fo r salvage services, and such an order is, 
I  th ink, comparable to those of which I  have

spoken. This court w ill not interfere unless i t  be 
shown in some way tha t the judge has gone wrong 
on a m atter of principle, so fa r as any principle 
can bo la id down in  a salvage case. I t  is not 
impossible, I  th ink, to  lay down certain general 
principles. I  should state them th u s : In  the 
firs t place the court is generous in  these matters, 
fo r th is reason, tha t i t  is desirable to encourage 
salvage services. Secondly, in  order to estimate 
the amount which is to  be awarded you are not 
to  consider simply, as regards the value of the 
services rendered, the price at which you could 
have bought these services in  the market. 
T h ird ly , you must have regard both to the value 
of the ship tha t is salved and to the value of the 
salving ship. Here you have a chattel which was 
worth 37,0001., and was employed fo r six days, or, 
i f  you take i t  th a t she lost only three days in  
towing, which was employed fo r three days in  
doing services. Certainly i t  strikes one as a very 
large sum to get—namely, 25 per cent, on her 
own value—for the amount of the services. To 
stop there, however, would be wrong. You have 
to regard also the value of the ship tha t was salved. 
Again, i f  you find the judge has simply said, 
w ithout discussing the amount of danger and so on,
“  I  shall give so much per cent, fo r the salvage,”  
he would have gone wrong. You have to consider 
the amount of danger in  which the two ships 
lay; what probability there wa,s th a t the vessel 
salving would be lost i f  she rendered the services; 
and what chance there was tha t the vessel salved 
would be lost i f  she did not receive assistance. 
A ll  these things you have to consider. Lastly, 
you have to consider tha t the salving vessel has to 
accept a position of responsibility, because she 
w ill get something i f  successful, bu t nothing i f  
she fa ils ; and therefore she is not like ly  to enter 
upon these services unless she is generously 
treated. Those being the sort of principles, a ll 
I  can get out of the judgment is th is—that i t  
commences by saying tha t the vessel salved is of 
very large value, and then i t  goes on to discuss 
the question of danger, and, as I  understand, i t  
does not a ttribute  much, but some, importance to 
the question of danger. In  the concluding sen
tence of his judgment the learned judge simply, 
as i t  seems to me, is finding th a t i t  is a towage 
contract, and he attributes, importance to the time 
occupied and the fact tha t when you get up on 
the northern end of the Red Sea you invariably 
meet w ith a northerly wind, and then a certain 
amount of sea, making the towage rather more 
difficu lt in  th is sense, tha t i t  was harder, as was 
shown in  the log, by reason of the reduction of 
speed. Out of th a t judgment I  can only get this, 
tha t there was a towage contract performed under 
circumstances of more or less difficu lty to a vessel 
of very large value, and I  th ink  the learned judge 
has attributed too much importance to the ques
tion  of the value of the ship salved, and has not 
paid sufficient attention to the fact tha t the ser
vices were rendered under circumstances of really 
no great danger. He would have gone wrong, I  
th ink , in  the m atter of principle i f  he had said, 
“  W ell, there being no danger and only a towage 
contract, I  shall give only the market price 
fo r towage.”  Here he has gone wrong in  the 
other direction, because he has said, “  A lthough 
th is was a mere towage contract, inasmuch 
as the vessel is of very large value I  shall give 
a large award.”  I  th ink  the award which he
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has made is too large, and should be reduced
to 6000Z.

S ir S. E v a n s .—I  agree w ith  the learned Lords 
Justices. I  th ink  the learned judge of the court 
below must have given undue weight to  the value 
of the vessel salved in  arriv ing at the very large 
sum of 10.000Z. as the salvage award. 1 th ink  i t  
is very important, on the ground of public policy, 
th a t the A dm ira lty  Court should be generous in 
its  awards. The rendering of such services 
should not he discouraged, but encouraged and 
greatly encouraged. I  only wish to add that 
apart altogether from  the well-known willingness, 
courage, and devotion of our seafaring men in 
helping others in  difficulties, I  have no fear tha t 
the amount which we are now allowing—6000Z. 
fo r six days—w ill in  any way discourage the 
rendering of salvage services in  the future.

Solicitors fo r the appellants, W ill ia m  A. C rum p  
and Son.

Solicitors fo r the respondents, C larkson  and 
Co.

HIGH COURT OF JUSTICE.

PR O BATE, D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Tuesday, J u ly  19, 1910.

(Before S ir S. E v a n s , President, and B a r g r a v e  
D e a n e , J.)

T h e  D a w l is h . (a)
B e rth  note — A rb it ra t io n  clause — “  D isp u te  ”  —

“  A r is in g  a t load ing  p o rts  ” — S ta y  o f proceedings 
— A rb it ra t io n  A c t 1889 (52 &  53 V ie t. c. 49), s. 4. 

B y  the term s o f  a berth  note re la tin g  to the loa d in g  
o f g ra in  in  a p o rt in  the Sea o f  A z o f i t  was 
p ro v id e d  th a t  “ in  case o f  any d ispu te  a ris in g  
a.t lo a d in g  p o rts  99 i t  was "  to be subm itted  to the 
R osto ff-on -D on  B ourse C o u rt o f  A rb it ra t io n .9’ 
The stevedores, who were the fre ig h te rs , sent in  
th e ir  account to the shipowners, who in  London  
objected to the charges as being excessive, and  
in s t itu te d  lega l proceedings to recover the alleged  
overcharges.

H e ld , th a t the proceedings m ust be stayed and  
the m a tte r re fe rred  to a rb itra t io n , because the 
“  d ispu te  99 m ean t m a tte r in  d ispute, and  i t  arose, 
no t in  London , b u t a t the p o r t  o f  load ing .

A p p e a l  from  a decision of H is Honour Judge 
H il l  K e lly  s itting  in  A dm ira lty  at the County 
Court of Glamorgan holden at Cardiff ordering 
tha t an action should be stayed on the ground 
tha t the matter in  dispute came w ith in  the terms 
of a submission to arb itra tion contained in  a 
berth note entered in to  by the plaintiffs, the 
owners of the steamship D a w lish , and the defen
dants Louis Dreyfus and Co., grain merchants in  
London.

The appellants (p laintiffs below) were Messrs. 
Anning Brothers, the owners of the steamship 
D a w lis h ;  the respondents (defendants below) were 
Louis Dreyfus and Co., grain merchants, carrying 
on business in  London and places abroad.

On the 5th Aug. 1909 the p la in tiffs and defen
dants entered in to  a berth note under which the

[A d m .

owners agreed to send the steamship to Kertch 
and there load as ordered by N . M eth in ity  at one 
or two safe ports in  the Sea of Azof a fu l l  cargo 
of grain. The cargo was to be discharged in the 
U nited K ingdom  or on the Continent between 
Havre and Hamburg. The material clauses ̂  of 
the berth note w ith regard to the dispute which 
arose were :

3. . The m aster is  to  app ly  to  Lou is  D reyfus
and Co. a t load ing  p o rt fo r  cargo and fo r customs 
business, a t a fee o f 81. 8s. i f  loaded a t one po rt, 51. 5s. 
each p o rt i f  more than  one p o rt, and they are to  do 
stevedoring a t ra tes as per m arg in .

In  the margin appeared a lis t of places w ith the 
rates at which the loading would be done. Among 
them was “  Marioupol, at Roubles 40, a ll per 1000 
chetwerts.”

10. In  case o f any dispute a ris ing  a t load ing porta 
under th is  be rth  note, i t  is to  be subm itted to  the 
R osto ff-on-D on Bourse C ourt o f A rb itra tio n , whose 
decision is  to  be final.

12. The fre igh te rs ’ l ia b i l i ty  under th is  con trac t ceases 
when the cargo is  shipped, p rov ided the  difference of 
fre ig h t, dead fre ig h t ( i f  any), and demurrage in  loading 
( i f  any) are pa id .

The D a w lis h  was ordered to Marioupol and 
there loaded a cargo of wheat, bavley, and rye, 
and on the 16th Sept. 1909 N . M ethin ity, who had 
done the stevedoring of the D a w lish , delivered an 
account to  the master which contained the follow
ing item s:

Loading and tr im m in g  wheat ... 2,812
B arley, 294 400 a t 8 .....................  36,800
Rye, 6300 a t 9 ..............................  700

40,312
A t 40 Rs. per 1000 ch. =  1612.48 

The master did not pay the account, but signed 
it,  and the amount was deducted from  the advance 
fre igh t due to the shipowners at Marioupol. The 
D a w lish  le ft Marioupol on the 17th Sept.

On the 26th Eov. the owners of the D aw lish  
wrote to Louis Dreyfus and Co., the freighters in 
London, saying tha t they found i t  was customary 
in  converting poods in to  chetwerts to do so at the 
rate of ten poods fo r a ll grain. Upon looking into 
the accounts fo r the D a w lis h  at Marioupol they 
found tha t the freighters’ stevedores at tha t port 
had converted the poods of barley in to  chetwerts 
at the rate of eight poods per chetwert, thereby 
considerably overcharging them. They then 
gave particulars of the overcharge, and asked that 
the amount of i t  should be refunded.

On the 27th Nov. the freighters replied saying 
tha t the stevedoring was payable per 1000 chet
werts, fo r the simple reason tha t the chetwert was 
a measurement as well as a weight. A  chetwer 
was filled up by ten poods of wheat, nine poods 
of rye, and eight poods of barley, and the work
men demanded the same wages whether they 
handled a chetwert of wheat, rye, or barley, and 
the stevedores had to charge in  accordance with

On the 29th Nov, the owners of the D aw lish  
again wrote asking fo r a cheque, and, as neither 
party would give way, on the 21st A p r il 191C 
D a w lis h  Steamship Company, as owners of tw  
D a w lish , took out a summons on the Admiralty 
side of the County Court against Louis Dreytu 
and Co. fo r damages fo r breach of duty arising 
out of an agreement made in  relation to the us(a) R eported b y  L . F . C. D A b b t , Esq., B a rr is te r -a t-L a w .
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or hire of the p la in tiffs1 steamship B a w lis h  claim
ing 36l. 5s. lei.

On the 29th A p ril the solicitors fo r the defen
dants gave the p la in tiffs notice tha t they intended 
to apply under sect. 4 of the A rb itra tion  A c t fo r 
an order tha t a ll proceedings in  the action should 
be stayed. Both parties filed affidavits setting 
out the facts and the ir submissions.

The p la in tiffs submitted tha t the dispute 
between the parties did not arise at the loading 
port, but at London, and so i t  was w ith in  the 
terms of the submission in  clause 10 of the berth 
note. They fu rthe r submitted tha t only such 
disputes as arose at the loading port between 
owners and defendants qua, charterers came w ith in  
the clause, and tha t i t  had no application to dis
putes arising out of the employment of the 
defendants as ship’s agents and stevedores. They 
also submitted tha t as the contract was made in 
London and the parties were in  th is country and 
no evidence from Azof would be required as ship
owners and merchants in  th is country who had 
traded at Marioupol knew what the proper 
charges should be, the matter in  dispute should 
not be referred to arb itra tion in  Azof.

The defendants submitted tha t as they 
were to do the stevedoring, and the dispute 
arose out of the rate charged fo r stevedoring the 
dispute clearly arose under the berth note, 
Further, tha t as the dispute was as to the 
customary method of reckoning chetwerts of 
grain at Azof, i t  was one which could be more 
conveniently (lea. 1 w ith  at Azof, as i f  i t  was 
tried in  th is country i t  would be necessary to call 
evidence of custom from  the Azof ports.

On the 5th May 1909 the learned County Court 
judge made an order th a t a ll proceedings in  the 
action should be stayed pursuant to sect. 4 of the 
A rb itra tion  A ct 1889.

On the 14th May 1909 the solicitors fo r the 
p la intiffs gave notice of appeal from  the order of 
the judge staying the action.

Sect. 4 of the A rb itra tion  A c t 1889 is as 
follows :

Sect. 4. I t  any p a rty  to  a submission, or any person 
c la im ing  th roug h  o r under h im , commences any legal 
proceedings in  any oourt against any o ther p a rty  to  the 
Bubmission, or any person c la im ing  th rough  or under 
h im , in  respect o f any m atte r agreed to  be referred, 
any p a rty  to  such lega l proceedings m ay a t any tim e 
a fte r appearance, and before de live ring  any pleadings 
or ta k in g  any o ther steps in  the  proceedings, app ly  to  
th a t co u rt to  s tay  the  proceedings, and th a t cou rt or a 
judge thereof i f  satisfied th a t there is  no suffic ient 
reason w hy  the m a tte r should no t be re ferred in  accord
ance w ith  the submission, and th a t the applicant was, a t 
the tim e  when the  proceedings were commenced, and 
s t i l l  remains, ready and w illin g  to  do a ll th ings neces
sary to  the proper conduct of the  a rb itra t io n , m ay make 
an order s tay ing the proceedings.

The case was heard on appeal on the 
19th July.

L a in g , K .C . and N o rm a n  R aebu rn  fo r the 
appellants, the owners of the B a w lis h ,—This is 
not a “  dispute arising ”  at the loading port. A  
dispute is an argument, and the argument arose 
in  London.

Les lie  Scott, K .C . and A . B .  Bateson  fo r the 
respondents. — In  M urray’s New English D ic 
tionary “  arise ”  means “  to spring, originate, or 
result from .”  The dispute originated at a 
loading port. The master had a ll the facts 

V ol X I., N. S

before him. The question whether a “ dispute 
arises ”  at the loading port does hot depend upon 
when the argument begins in  London or at Azof. 
I f  that is correct, a dispute as to representations 
made on signing of the berth note in  London 
m ight arise at the loading port, and a party could 
always prevent a dispute arising at a loading port 
by saying nothing t i l l  he got to London. Tne 
dispute here is how many poods go to a chetwert. 
The arb itra tion clause is inserted so that questions 
of th is sort may be settled on the spot where the 
evidence is. Further, the defendants lia b ility  
ceased when the cargo was loaded.

L a in g , K.C. in  reply.— Clause 12, the cesser 
clause, does not touch this point. The pla intiffs 
have a rig h t of action, and, i f  the arbitration 
clause does not clearly cover the dispute, the 
action should not be stayed. The clause says 
“  dispute,”  not “  cause of dispute.”  I t  would be 
most inconvenient fo r the p la in tiffs to send the ir 
witnesses back to the loading port.

The P r e s i d e n t .—This is a very short point. 
The question is, W hat is the meaning of clause 10 
in  th is berth note ? On one side i t  is said tha t 
the word “ d ispute”  means “ contention,”  and 
tha t therefore i t  arises where the contention is 
made. On the other hand, i t  is said tha t “  dispute 
means the matter or question in  dispute. I f  the 
la tte r be the r ig h t meaning, the matter in  dispute 
arose here at the port of loading. Now, I  pu t to 
myself two questions, and the answers, in  my 
view, determine the construction to be placed on 
clause 10. The firs t is, W hat is in  dispute ? I t  
is th is—and therefore the dispute is this—“ W hat 
are the proper charges fo r stevedoring at M ario
upo l” ? I f  tha t be the dispute, where does i t  
arise ? I t  arises, in  my opinion, where the steve
doring work is done and where the charges which 
are in  dispute are made. I f  tha t be so, clause 10 
applies in  th is case, and there must be arb itra
tion. P u tting  i t  in  one word, in  my view 
“ d ispute”  in  clause 10 means, not disputation, 
but matter in  dispute. We see no reason to 
interfere w ith the exercise o f his discretion by tne 
learned judge, and the appeal therefore fails.

B a r g r a v e  D e a n e , J.—I  agree.
Solicitors fo r the appellants, B o tte re ll. and 

Roche, agents fo r V aughan  and Roche, Cardiff.
Solicitors fo r the ¡respondents, W. A . C rum p  

and Son.

H O U SE o r LO R D S.
Tuesday, Bee. 13, 1910.

(Before the L o r d  C h a n c e l l o r  (Loreburn) 
Lords M a c n a g h t e n , A t k i n s o n , S h a w , and 
R o b s o n  with Nautical Assessors.)

O w n e r s , M a s t e r , a n d  C r e w  o f  t h e  L i g h t 
s h i p  C o m e t  v O w n e r s  o f  H o p p e r  B a r g e  

W. H. No. 1. (a)
ON A P P E A L  F R O M  T H E  C O U R T OF A P P E A L  IN  

E N G L A N D .

C o llis io n  — T u g  and  tow  —  Negligence o f  tu g  — 
L ia b i l i t y  o f  tow.

A  barge, w ith  a  ru d d e r bu t no m otive  power, 
co llided , w h ile  in  tow o f  a  tug , w ith  a lig h ts h ip  
in  a  n a rro w  channel. I n  the A d m ira lty  C o u rt

(^Taoported by C. E . M a l d e n , E b«?., H»rrister-a.t-l.»w.
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both tug  and  tow  were held to blame. The C ourt 
o f  A ppea l reversed th a t f in d in g , and  pronounced  
the tug  alone to blame fo r  n o t keeping a p ro p e r  
course. There was evidence th a t the barge 
m ig h t have avoided the co llis io n  by a lte r in g  her 
helm  sooner th a n  she in  fa c t  d id .

H e ld , th a t though i t  is  the d u ty  o f a tow  to do her 
best under a l l  circum stances to avo id  co llis ion , 
yet in  th is  case the barge was no t to blame fo r  
the co llis ion , as those on board were e n tit le d  to 
assume th a t the tug w ou ld  set a p ro p e r course, 
and  w ou ld  no t act in  a neg ligent m anner. 

Judgm ent o f  the cou rt below affirm ed, L o rd  Robson 
d issenting.

A pp ea l  Horn a judgment of the Court of Appeal, 
consisting of the E a rl of Halsbury, Fletcher 
Moulton, and Farweli, L .JJ . w ith Nautical 
Assessors, who had varied a judgment of the 
President of the A dm ira lty  D ivision (Sir J. 
Bigham), with Nautical Assessors, by which he 
found the tug K n ig h t  E r ra n t  and the hopper 
barge W. H . No. 1 both to blame fo r a collision 
which took place between the barge, while 
she was in  tow of the tug, and the Comet, 
a lightship in  the Crosby Channel of the river 
Mersey. The case is reported 11 Asp. Mar. Law 
Cas. 407; 102 L. T. Rep. 643; (1910) P. 199. The 
Court of Appeal found the tug  alone to blame. 
The owners of the lightship appealed.

B a ilhache , K.C. and Bateson, K.C., fo r the 
appellants, argued tha t the tug  went wrong by 
keeping too much over to the starboard side of 
the Channel, and the barge, when she saw tha t 
the tug was going wrong, ought to have ported 
her helm and followed in the wake of the tug, 
instead of keeping on her port quarter. The tug 
and tow each expected the other to do something 
to avoid the collision, and the barge did not port 
her helm t i l l  too late. A s a  matter of law, the 
negligence of the tug is the negligence of the tow, 
which is responsible in  damages. [The L o r d  
C h a n c e l l o r  —This point does not appear to 
have been raised in the court below, and this 
House, s itting  as a Court of Appeal, cannot hear 
i t  now.] The tow was not justified in  assuming 
tha t the tug was going to do the r ig h t th ing. 
Those on board her knew what was the proper 
course, and when they saw tha t the tug was going 
wrong they ought to have taken steps to avoid 
the consequences before i t  was too late.

L a in g , K.C. and Robertson D u n lo p , fo r the 
respondents, supported the judgment of the Court 
of Appeal.

B a ilhache , K.C. was heard in  reply.
A t  the conclusion of the arguments the ir 

Lordships gave judgment as follows :—
The L o r d  C h a n c e l l o r  (Loreburn). — My 

Lords ; I  propose to deal only w ith the facts of 
the case, and not w ith the question of law which 
was adumbrated, but was not argued in  the Court 
of Appeal. I t  is a question purely of fact. This 
barge was towed by a tug, and i t  is said tha t the 
tow, which had no motive power, is jo in tly  
responsible fo r the collision. I  do not differ from 
the President as to any question of fact, but I  do 
differ as to the inference to be drawn from  the 
facts, and as to the duty incumbent upon those on 
board the barge. I f  the tug had hard-a-ported 
after passing buoy C 3, even when half-way, could 
she have avoided this collision ? I t  was admitted

tha t she could have avoided it. She had a tug ’s 
duty to do, and i f  she got too fa r to the eastward 
when half-way between the buoy and the lig h t
ship, i t  was admitted tha t i t  was her duty to have 
ported i f  she had not done i t  before. No doubt 
she ought to have kept to the westward 
immediately she passed the buoy, but, s till, when 
she went half-way across she could have retrieved 
her position. I f  so, was the barge entitled to 
expect tha t the tug would navigate w ith  reason
able care ? She was entitled to expect tha t the 
tug  would be reasonably and properly navigated 
and to act upon tha t expectation. Was the barge 
bound to take the step of hard-a-porting imme
diately she passed the buoy, a step which would 
have been quite unnecessary i f  the tug  had done 
her duty ? I  do not th ink  tha t there was any 
such obligation upon the barge. I t  is the duty of 
a tow to do her best under a ll circumstances to 
avoid collision, but she cannot be held blame
worthy because she did not anticipate a thoroughly 
bad piece of seamanship on the part of the tug 
which had her in  tow. The fact is, i t  was a dark 
though not a bad night. The barge could only 
see the stern lig h t of the tug. She had only one 
minute to make up her m ind tha t the tug  was 
pursuing an improper course. She was bound to 
act reasonably. I  th ink  upon the whole evidence 
tha t i t  is clear tha t as soon as she saw that 
the tug was doing something to bring her into 
danger she proceeded to hard-aport her helm, 
which was the righ t th ing  to  do. I  th ink  that 
the barge is free from  a ll k ind of blame, and I  
may say tha t the nautical assessors, from  tbe 
point of view of seamanship, entirely share that 
opinion.

Lord  M a c n a g h t e n  and Lord A t k i n s o n  con
curred.

Lord S h a w .—My Lords : I  have a difficulty in 
th is case, owing to a passage in  the judgment of 
the President. “ I  am advised,”  tha t is to say 
tha t he was advised by his assessors, “  tha t tbe 
master of the tow ought, under the circumstances, 
to have put his helm hard-a-port before he got 
in to the position midway between buoy 0  3 and 
the lightship. I t  was said tha t the head of the 
tow failed to answer her helm, but he ought to 
have foreseen tha t and put himself hard-a-port 
long before he did.”  M y d ifficulty is tha t this 
proceeded from the President on the advice of his 
assessors. In  th is House we have been differently 
advised, and under those circumstances I  am not 
prepared to differ from the judgm ent which has 
been proposed.

Lord  R o b s o n .— M y L o rd s : I  am of opinion 
tha t the President and those who advised him 
were correct in  the decision to which they came. 
Upon the evidence i t  seems to me tha t th is case 
is perfectly clear. W hat was the duty of the tug 
and the tow ? W hat were the conditions ? B o t h  
vessels when they rounded buoy 0  3 would have 
the wind on the ir broadside. I t  was the ir duty to 
have anticipated this. W hat, under these circum
stances, was the duty of the tow r1 The duty ot 
the tow was to anticipate tha t what had happened 
to the tug would happen in  a s til l greater degree 
to herself. The tow ought to  have kept on the 
safe side of the tug. The safe side would be on 
the starboard quarter. Instead of that, throughout 
the whole course the tow consistently kept on the 
port quarter instead of on the starboard quarter.
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The Court of Appeal has said tha t the tow is 
entitled to assume tha t the tug  would do her duty. 
O f course she is. B u t i t  was also her duty to 
have kept to the starboard side under the circum 
stances, and tha t she did not do. When midway 
between buoys C 3 and 4 she ported her helm, but 
never answered it. That was not the wind. The 
moment she came in to  danger i t  was the du ty of 
the barge to take steps to avoid i t  by keeping on 
the safe side of the tug. I t  seems to me tha t she 
failed in  her duty because from  beginning to end 
she was always on the wrong side of the tug. 
Therefore, I  am sorry to say tha t I  feel i t  my 
duty to disagree w ith your Lordships, and i 
seems to me tha t those who advised the Presi 
dent were right.

Judgm ent appealed f ro m  a ffirm ed, and  appeal 
dism issed w ith  costs.

Solicitors fo r the appellants, Rawle, Johnstone, 
G regory, R ow cliffe , and R aw le , fo r W . G a lth rop  
Thorne, Liverpool.

Solicitors fo r the respondents, Thomas Cooper 
and Co., fo r H i l l ,  D ick inson , and Co., Liverpool.

oStqpme Coml d  gttbicatm
COURT OF APPEAL.

Oct. 14, 15, 17, an d  18, 1910.
(Before Y a u g h a n  W i l l i a m s . B u c k l e y , and 

K e n n e d y , L .JJ.)
C o r y  a n d  S o n s  L i m i t e d  v. F r a n c e , F e n w i c k , 

a n d  Co. L i m i t e d , (a)
a p p e a l  f r o m  t h e  k i n g ’s  b e n c h  d i v i s i o n . 

E m p lo ye r and  w o rkm an  —  A cc iden t— Compensa
t io n — L ia b i l i t y  o f  th ird  p a rt ie s — A c tio n  f o r  
in d e m n ity — W orkm en's C om pensation A c t 1906 
(6 E d w . 7, c. 58), s. 6.

W here an accident is  caused by the combined  
negligence o f the servants o f  an em ployer and  
another person no t h is servant, the em ployer 
cannot succeed in  a n  a c tio n  f o r  in d e m n ity  
aga in s t th a t o ther person u n d e r sect. 6 o f  the 
W orkm en's Com pensation A c t 1906, even though  
he has been compelled to p a y  com pensation f o r  
the accident under the Act.

D ecis ion  o f  M r .  C om m issioner S c ru tlo n  (now  
S cru tton , J .) affirm ed.

A p p e a l  by the p la intiffs from the judgment of 
■Mr. Commissioner Scrutton at the tr ia l o f an 
action w ithout a ju ry  at Durham Assizes.

The p la in tiffs ’ claim was fo r 2021.11s. 7d. under 
sect. 6 of the W orkmen’s Compensation Act 1906 
in respect of the death of James Marshall T in- 
jnouth as the result of in juries sustained by 
nioi on the 13th Jan 1909, and in  respect of in 
juries sustained by George Edward Bennett on 
the same date, which in juries were caused under 
circumstances creating a legal lia b ility  on the 
defendants to pay damages in  respect thereof, 
"he statement of claim was as fo llow s:

!•  The p la in tiffs , who are the owners o f the steam
ship Highgate , have under the c ircum stances here ina fter 
described become liab le  to  pay, and have paid, compen- 
8ation under the W orkm en ’s Compensation A c t  1906 in

fa) Reoorted by Edward J. M. Chaplin , Esq., Barristor-at- 
Law .

respect o f ce rta in  in ju ries  caused to  workm en employed 
by the p la in tiffs  by the negligence o f the defendants or 
th e ir  servants, and the  p la in tiffs  c la im  an indem n ity  
from  the defendants pu rsuan t to  the  provisions of the 
said A c t.

2. On the  13 th Jan. 1909 the Highgate  was iu  the 
r iv e r  W ear, o ff the W earm outh Coal Company’s sta iths, 
and was being berthed the re  under the d ire c tion  and 
con tro l o f the sta ithm aster, R obert M itch e ll, who is a 
servant o f the defendants. Tw o  foy boatmen, George 
E dw ard  B onnett and James M arsha ll T inm outh , em 
ployed by the p la in tiffs  to  a ttend  on the  H ighgate , were 
in  th e ir boat a ttend ing  on the Highgate  pursuant to  
such employment.

3. I t  was the  du ty  o f the defendants’ said servant 
R obert M itc h e ll, to  exercise a ll proper care in  the d irec
tio n  and con tro l o f tho  said operation of be rth ing  the 
Highgate , b u t neg ligen tly  and in  breach of h is said du ty  
the said R obert M itch e ll ha iled to  those in  charge of 
the Highgate  to  go ahead w ith  her engines a t a tim e 
when the foy boat was in  too close p ro x im ity  to  the 
p ropelle r o f the  Highgate , and w ith o u t g iv in g  any w a rn 
ing  to  those in  charge of th e  Highgate  o f such p ro x im ity , 
or to  the foy  boatmen of the intended order to  go ahead. 
The engines were set ahead in  accordance w ith  the said 
d irection  of the  said R obert M itch e ll, the propeller 
s tru ck  the foy  boat, and as a re su lt the said James 
M arsha ll T in m ou th  was k ille d , and the  said George 
E dw ard B ennett was in ju red .

4. Proceedings wore taken by the representatives o f 
the  said James M a rsha ll T in m ou th  and by the  said 
George E dw ard B ennett under the  W orkm en ’s Com
pensation A c t in  the C ounty C ourt o f D urham  holden 
a t Sunderland against the  p la in tiffs , and in  these p ro 
ceedings the  defendants were jo ined as th ird  parties, 
and by awards dated the 19th M ay 1909 the p la in tiffs  
were ordered to  pay tho compensation specified in  the 
awards w ith  costs, and the defendants as th ird  parties 
were ordered to  be bound by the  awards. The am ount 
pa id under the said awards is 2021. 11«. 7d.

P articu la rs.
£  s. d.

James M a rsha ll T in m o u th ’s case.
A m ount o f compensation 150 0 0
Costs ....................................... 11 10 0

161 10 0
George E dw ard B enn e tt’s case.

A m ount o f compensation :
17s. 3d. per week fo r tw en ty - 
nine weeks from  tho 13th
Jan. to  the  4 th  A ug.............  25 3 0

Costs .......................................  16 1 4

41 1 7

T o ta l ............  £2 02  11 7

The p la in tiffs  c la im : (1 ) A  decla ration th a t the y  
are en titled  to  be indem nified b y  the defendants in  
respect o f the p la in tiffs ’ l ia b ilit ie s  in  connection w ith  
the said accident and in ju ries  m entioned in  the s ta te 
m ent o f c la im . (2) P aym ent of the sum of 202t. 1 Is. Id . 
pa id by the p la in tiffs  pursuant to  the said awards.

The defence was as follows :
1. The defendants deny th a t the in ju ries  mentioned 

in  the statem ent o f c la im  were caused by the  negligence 
of the defendants o r th e ir  servants as alleged o r a t a ll, 
and th a t the  p la in tiffs  are en titled  to  any indem nity .

2. Save th a t when the Highgate  was in  the  r iv e r 
W ear o ff the W earm outh  Coal Company’s sta iths the 
said boatmen were employed by the p la in tiffs  to  a ttend  and 
were a ttend ing  on the Highgate, and th a t the Highgate's 
p rope lle r s truck  the boat and th a t the said J. M . T in 
m outh was k ille d  and the  said G. E. B ennett in jured,
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none o f the  a llegations o f par. 2, 3, and 4 o f the  s ta te 
m ent o f c la im  are adm itted.

3. I t  is  denied th a t the Highgate  was being berthed 
under the d irection  o r con tro l o f the  said R obe rt 
M itch e ll as servant or w ith  the  a u th o r ity  o f the defend - 
dants, or a t a ll, and th a t the  eaid R obert M itc h e ll was, 
as servant o f the defendants o r a t a ll, under any d u ty  
as alleged, and th a t the said R obert M itc h e ll, as 
servant o f the defendants, o r a t a ll, gave any orders as 
alleged. The said R obert M itc h e ll was no t g u ilty  o f 
negligence o r breach of d u ty  as alleged o r a t a ll, and 
was no t in  any o f the  m atters alleged acting  as servant 
o r w ith  the a u th o r ity  o f the defendants.

4. The defendants never were under any lega l 
l ia b i l i ty  to  the said boatmen o r e ith e r of them.

5. The defendants fu r th e r say th a t i f  the  engines were 
p u t ahead when the  boat was in  too close p ro x im ity  to  
the propelle r o f the  Highgate , and i f  the  said accident 
was caused by negligence, i t  was the  negligence o f the 
p la in tiffs ’  servants and agents on board the Highgate  
in  p u ttin g  the engines ahead a t a tim e  when they knew 
o r ought to  have known th a t the  boat was in  too close 
p ro x im ity  and w ith o u t g iv in g  the  men in  the boat w arn
ing  and (or) was caused by the negligenoe o f the men in  
the boat In fa ilin g  to  le t go a hawser they were ta k in g  
in  from  the H ighgate , and in  b rin g in g  the boat too close 
to  the p ropelle r and no t keeping the  boat clear o f the 
propeller.

6. The awards are re ferred to  fo r  th e ir  term s. The 
amounts of costs are not adm itted .

The material facts, as stated in  the judgment 
of the learned commissioner, were substantially as 
fo llow s:—

The ship H ighga te , belonging to the p laintiffs, 
was coming up to the Wearmouth staiths, of 
which the defendants had control, in  ballast, to 
take on board a cargo of coal. When she got 
opposite the staiths, coming up the river 
stern firs t w ith a tug ahead of her and a tug 
astern of her, near the tug astern there was waiting 
a foy boat, to  take the ropes from  the ship to the 
wharf, w ith two men in  it .  I t  appeared to be the 
practice on the Wear tha t when a vessel got off 
the wharf the staith foreman should indicate to 
what spout she was to go, and should then 
proceed to give directions as to mooring and 
directions as to which spout the ship should 
proceed to. The st iith  foreman at the Wearmouth 
staiths was a man named Robert M itchell, who 
was admitted to be a servant of the defendants. 
The foy boat le ft the tug  and came on to the 
port quarter of the H ig h g a te , somewhere under 
the counter, and was receiving a steel rope from 
those onboard the H ighgate  a ft, and she was close 
to the propeller. W hile  in  tha t position M itchell 
gave the order : “  Slow ahead, helm a-port. 
The p ilo t passed the order on to the captain, but 
neither p ilo t nor captain inquired whether the 
propeller was clear. 'T h e  second mate, who was 
aft, fo r the ordinary purpose of seeing after the 
ropes aft, and seeing tha t the propeller was clear, 
while he thought there was danger, did not 
signal to  the captain tha t the propeller 
was not clear, because, as he said, he deferred to 
M itchell, who, he thought, could see more about 
i t  than he could. The engines were started, the 
boat was sucked on to the propeller and was 
sunk, one man, James Marshall T inm outh, was 
killed, and the other, George Edward Bennett, 
was injured.

M r. Commissioner Scrutton held tha t there was 
negligence on the part both of M itche ll and of 
the officers of the ship, and he held th a t while

there was a legal lia b ility  on persons other than 
the employers under the second part of sect. 6, 
such other persons were entitled to raise the con
tractual defence, and therefore the r ig h t which 
the p la in tiffs  sought to establish could not be 
sustained, and he gave judgment fo r the defen
dants.

The p la in tiffs appealed.
The W orkmen’s Compensation A ct 1906 (6 

Edw. 7, c. 58) provides :
Sect. 6. W here the in ju ry  fo r  w h ich  compensation is 

payable under th is  A o t was caused under oircumstances 
crea ting  a lega l l ia b i l i ty  in  some person other than the 
em ployer to  pay damages in  respect the reo f (1) the  
w orkm an m ay take  proceedings bo th  against th a t person 
to reoover damages and against any person liab le  to  pay 
compensation under th is  A c t fo r  such compensation, b u t 
sha ll no t be e n titled  to  recover bo th  damages and com
pensation ; and (2) i f  the w orkm an has recovered com 
pensation under th is  A c t, the  person by whom  the com
pensation was paid, and any person who has been called 
on to  pay an indem n ity  under the  section of th is  A o t 
re la tin g  to  sub-contracting , Bhallbe en title d  to  be indem
n ified  by the person so liab le  to  pay damages as afo re
said, and a ll questions as to  the  r ig h t to  and am ount of 
any such inde m n ity  sha ll, in  de fau lt o f agreement, be 
settled by action, or by  consent o f the  pa rties, by  a rb i
tra tio n  under th is  A ct.

J. I t ,  A tk in ,  K .C . and A . A d a ir  Boche fo r the 
appellants.—By sect. 6 of the Workmen’s Com
pensation A c t 1906 there is given to the employer, 
against whom compensation has been recovered 
under the Act, a statutory rig h t of indemnity as 
soon as i t  is found tha t the in ju ry  to the work
man was caused under circumstances creating a 
legal lia b ility  in  some other person to pay damages 
in  respect of tha t in ju ry . That r ig h t to be indem
nified by the person so liable to pay damages is 
given to the employer absolutely and uncondi
tionally, and i t  is not material to  consider whether 
the employer was himself gu ilty  of any negli
gence. When once i t  is shown tha t the workman 
had a cause of action against a th ird  person in 
respect of the in ju ry , an absolute lia b ility  to 
indemnify the employer is by the statute imposeu 
upon tha t th ird  person. The statutory r igh t t°  
an indemnity being absolute and unconditional, 
i t  cannot be affected or taken away by any 
contributory negligence on the part of the em
ployer. They referred to

M il ls  v. A rm strong and another ;  The B e rn in a , 6 
Asp. M ar. Law  Cas. 257 (1888) ; 58 L . T. 
Rep. 423 ; 13 A pp. Cas. 1 ;

Hedley  v. P inkney and Sons Steamship Company 
L im ite d , 7 Asp. M a r. L a w  Cas. 482 (1894) ; 7 
L . T . Rep. 630 ; (1894) A . C. 222 ;

A ddison on T o rts , 8 th  ed it., p. 772.

Scott F ox, K .C . and M . P . G r iff ith  Jones for 
the defendants.—In  this case on the evidence 
judgment must be in  favour of the defen
dants. In  point of fact what happened was an 
accident and nobody is to blame ; if ,  however, 
there is any negligence to be found i t  is tha t ot 
the captain and second officer, and the immediate 
cause of the disaster was the action of the second 
offictr. M itche ll was only bound to use ordinary 
care and skill. Assuming, however, tha t the com 
is of opinion tha t the moving of the proped0 
implied negligence, the cause of the disaster was 
not a single act, but a combination of acts-- 
namely, of M itchell, the second officer, and the
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captain of the ship—M itche ll’s action would have 
been innocuous but fo r the action of the second 
officer. I t  would thus have been a jo in t to rt. 
The question then arises whether in  construing 
the section regard has to be had to the relations 
existing between the employer and th ird  parties. 
I t  is submitted on behalf of the defendants tha t 
sect. 6 does not apply, i t  requires some lim itation. 
The words “  someone other than the employer ’ 
do not contemplate the jo in t act of employer and 
th ird  p a rty ; they mean some person who is not 
concerned in  the transaction. They referred to

Tredegar I ro n  Com pany  v. Owners o f the C alliope ;  
The C alliope , 6 Asp. M a r. L a w  Cas. 585 (1890); 
63 L . T . Rep. 781; (1891) A . C. 11;

Heaven v . Pender, 49 L . T . Rep. 357 ; 11 Q. B . L iv .  
50 3 ; , ...

M axw e ll on the In te rp re ta tio n  o f S tatutes, 4 th  ed it., 
121, 285, 344 ;

R ive r Wear Commissioners v . Adamson and  others,
2 A sp. M ar. L a w  Cas. 145 (1873); 35 L . T . Rep. 
118; 1 Q. B . D iv . 54 6 ; 37 L . T . Rep. 543;
2 A pp. Cas. 743;

Attorney-G enera l o f Hong Kong  v. K w ok-a- t g, 
29 L . T . Rep. 1 1 4 ; L . Rep. 5 P. C. 179.

A . A d a ir  lloche, in  reply, referred to
Renew v. Magistrates o f K irkcu d b rig h t, 7 Asp. M ar. 

Law:Cas. 221 (1892) ; 07 L . T . Rep. 474 ; (1892) 
A . C. 264 ;

E nne lhard t v . F a rra n t and  Co. and U p to n ,  23 
C. C. C. Rep. 2 7 ; 75 L . T . Rep. 017 ; (1897) 1 
Q. B . 240 ;

Hughes v. Macfie ;  Abbott v. Same, 9 L . T . Rep. 
513; 2 H . &  C. 744.

V a u g h a n  W il l ia m s , L .J .—I  th ink  we ought 
to affirm the decision of M r. Commissioner 
Scrutton and dismiss th is appeal. I  do not mean, 
by saying that, tha t I  agree in  every argument 
tha t has been used by the learned commissioner, 
nor do I  th in k  tha t in  certain circumstances I  
should have come to the same conclusion as to the 
inferences to be drawn from  the facts. O f course, 
as to the facts I  entirely agree w ith him. I  th ink, 
in  order to  make the case easily in te llig ib le , i t  is 
convenient tha t I  should state the facts shortly, 
and I  have, therefore, briefly sketched out the 
facts as follows: In  this case the p la in tiffs  are 
the owners of the steamship R ig lig a te  which, on 
the 13th Jan. 1909, was being berthed at a private 
staith on the river Wear belonging to the defen
dants. The action is brought under the p ro v i
sions of the Workmen’s Compensation A c t 1906 
by the pla intiffs, who are employers, against 
whom compensation has been recovered in  respect 
of in juries sustained by two foy boatmen who 
were workmen in  the employment of the plaintiffs, 
to obtain from  the defendant company indemnity 
against the compensation which the pla intiffs 
have had to pay, on the ground tha t the defendant 
company is a person other than the employer in  
whom the circumstances under which the com
pensation has become payable created a legal 
lia b ility  in  respect of the accident. The learned 
commissioner has given judgm ent in  favour of the 
defendants, although he has found as a fact that 
M itchell, a servant of the defendants, was gu ilty  
of negligence, in  g iving orders, the result of which 
caused the damage which the workmen suffered, 
one of whom was killed  and the other in ju re d ; 
and he has fu rther found tha t there was, in  the 
Words of the 6th section of the statute, “  a legal 
lia b ility  in  some person other than the em

ployer ” —namely, the defendant company—“ to 
pay damages in  respect thereof,”  and, tha t being 
so, there was a good cause of action against the 
defendants in  respect of the accident. The 
learned commissioner, however, has fu rther found 
tha t the officers of the ship were negligent. He 
Bays there is evidence, and i t  is common know
ledge, tha t the second officer is a ft fo r the very 
purpose of seeing tha t the propeller is clear 
before i t  is started. There is evidence and i t  is 
common knowledge tha t the captain and the 
p ilo t on the bridge should get a hail from a ft 
tha t a ll is clear before they start the propeller. 
He says, in  th is case the officers started the pro
peller w ithout tak ing  any steps on the ir own 
account to  ascertain whether the propeller was 
clear, although the captain and the p ilo t could not 
see the propeller or the foy boat, and the second 
officer seeing i t  thought i t  was in  some danger but 
did not mention it.  M r. Commissioner Scrutton 
says; “  I  th ink  tha t they were gu ilty  of negligence 
contributory to the accident, and I  therefore 
th ink  tha t i f  the shipowners had sued the 
wharfingers alleging negligence on the pa rt of 
the ir servant, M itchell, in  the performance of a 
contract between them and claimed the damages 
tha t they had to pay to th ird  parties in  con
sequence of tha t negligence, i t  would have peen 
an answer on the part of the wharfingers to say j 
Your own negligence contributed to the damage. 
He says ; “  1 have considered whether the
argument of M r. Scott Fox was righ t, tha t th is 
was no order by M itche ll bu t a suggestion or 
inform ation, to use the language in  the C alliope  
case, in  which the master must use his own judg
ment. I  th ink  tha t i t  does amount to an order.’ 
Those are the words of M r. Commissioner 
Scrutton. On this find ing of fact, tha t both the 
shipowners and the wharfingers were gu ilty  of 
negligence contributing to the accident as 
proximate cause thereof, the learned com
missioner exonerates the defendants from 
lia b ility . On the construction of the statute i t  is 
open fo r a person when the employer sues him  to 
say: “ No, you cannot sue m©, becaus©  ̂ the 
relations between us are such tha t I  am not liable 
to you fo r th is amount.”

Now a ll tha t 1 have been reading is the judg
ment of the learned commissioner. W ith  regard 
to the construction of the statute I  entirely agree 
w ith  the learned commissioner. I  th in k  he 
selected rather an unfortunate example in  taking 
the case of a contract between a shipowner and 
the staithowners exonerating the la tte r in  case of 
fu ture  accident, but, apart from  that, I  agree in  
the conclusion, tha t the p la in tiffs  here are not 
entitled to take advantage of the section which 
enables them, to use a convenient word, to stand 
in  the shoes of the in jured workmen in  respect of 
the recovery of damages from some th ird  person. 
I  shall have a word or two to say about my reasons 
presently, bu t I  wish in  the firs t instance to deal 
w ith the questions independently of the construc
tion  of sect 6 (2). In  my judgment, where a 
p la in tiff is seeking to recover—which is inot this 
case—against two people fo r a jo in t to rt, i t  is not 
sufficient fo r h im  to prove tha t there has been 
negligence on the part of either of the defendants 
in  order to succeed in  the action. In  my judgment, 
he has always to prove tha t the negligence 
which the defendant is proved to have been gu ilty  
of was a proximate cause of the in ju ry  which is
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complained of in  the action. Now, when you 
have to consider what is a proximate cause, you 
may very often have to ask yourself a question 
which was asked in  the two cases of R ia b y  v. 
H e w it t  (15 L . T. Rep. O. S. 185; 5 Ex. 240) and 
G reen land  v. C h a p lin  (15 L . T. Rep. O. S. 185 ;
5 Ex. 243)—namely, was the negligence which 
was proved against the defendant of such a 
character tha t the consequences which followed 
m ight reasonably be expected to result under 
ordinary circumstances from  such misconduct ?
I  am quoting from  the words of Pollock, C.B. 
in  the former case. He says : “  I  am, however, 
not disposed quite to acquiesce to the fu l l  extent 
in  the proposition that a person is responsible 
fo r a ll the possible consequences of his negli
gence. I  wish to  guard against laying down a 
proposition so universal, bu t of this I  am quite 
clear, that every person who does a wrong is at 
least responsible fo r a ll the mischievous conse
quences tha t may reasonably be expected to 
result under ordinary circumstances from such 
misconduct.”  And when the learned Chief Baron 
delivers his judgment in  G reenland  v. C h a p lin  
(sup.), a judgm ent which was delivered on the 
same day as tha t in  R ig b y  v. H e w itt  (sup.), he 
says : “  1 am desirous tha t i t  may be understood 
tha t I  entertain considerable doubt whether a 
person who is gu ilty  of negligence is responsible 
fo r a ll the consequences which may under o rd i
nary circumstances arise in  respect of mischief 
which could by no possibility have been foreseen 
and which no reasonable person would have antici
pated.”  I  do not myself suppose that, although 
when these propositions were orig ina lly la id down 
they were la id down not as positive judgments, 
bu t as opinions of the learned judge, there would 
be any doubt nowadays as to the ir accuracy. 
When I  look at the edition of Addison on Torts, 
which was edited by the late Cave, J., I  see that 
he adopts in  the text (7th edit., p. 55) of his work 
these two cases tha t I  have ju s t cited as laying 
down the law.

In  the present case I  have already read the 
statement of facts and the view that M r. Com
missioner Scrutton took of the duties of these 
people. When he deals w ith  the ship’s officer, he 
makes i t  p la in tha t in  carrying out the directions, 
or orders, or wishes—I  do not care which you call 
i t —expressed by M itchell, the servant of the 
staithowners, there was a course of business laid 
down fo r the very purpose of avoiding accidents. 
There is a second officer, and he is placed where 
he is fo r the very purpose of seeing as fa r as he 
can whether i t  is safe, and then his directions are 
passed through the p ilo t to the captain. Each 
one of these people has a duty to perform. In  
my view, M itche ll had a r ig h t to suppose, and i t  
was really his duty to suppose, tha t the order 
which he was giving was not an order which 
would be carried out unless the officers of the ship, 
acting according to the practice in  question, had 
firs t satisfied themselves, either by communica
tion  w ith the second officer or otherwise, tha t i t  
was safe to carry out the order. In  my opinion, 
under these circumstances, an action brought by 
the foy boatmen against the owners of the ship 
would have been a successful action as fa r the 
ship was concerned. I  th in k  the shipowners by 
the ir negligence, tha t is to say, the negligence of 
the officers of the ship, were the primary or 
proximate cause of the accident. I  th ink , bu t fo r
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the ir misconduct, the mistake, i f  i t  was a mistake, 
of M itchell in  giving the direction he did, would 
not have given the foy boatmen a good cause of 
action against the staithowners; in  other words,
I  th ink  tha t under theSe circumstances i t  would 
not create a legal lia b ility  in  the staithowners, the 
wharfingers, as being w ith in  the words of sub
sect. 1 of sect. 6 of the W orkmen’s Compensation 
A c t 1906. We can also, in  my judgment, look at 
th is case from  the same po in t of view tha t the 
court looked a t in  the case of T redegar I r o n  
C om pany v. Owners o f  the C a lliope  ; The C alliope  
(sup.). Consequently, in  my judgment, the act 
which M itche ll did here was a direction, or what
ever you like  to call i t —an order, i f  you please— 
of such a character tha t he had a r ig h t to suppose 
tha t i t  would not be carried out w ithout the ship’s 
officers firs t ascertaining tha t i t  was safe to carry 
i t  out. In  my opinion, the ship’s officers did not 
do so, and this direction given by M itche ll was 
not the proximate cause of the in ju ry  which was 
sustained by these two unfortunate men in  the 
foy boat, one of whom was killed. I  do not th ink 
I  need say any more on the facts. O f course, i f  
my judgment of the facts is righ t, i t  absolutely 
disposes of th is case.

I  have already referred to the construction 
of the words of th is section, but I  wish to say a 
word or two as to  why my views agree w ith those 
of the learned commissioner as to tha t construc
tion. 1 take the view, at a ll events myself, that 
in  the prelim inary part of th is section, where the 
Legislature is speaking of a “  legal lia b ility  to pay 
damages in  respect thereof,”  that is in  respect of the 
in ju ry  which is the subject of the compensation, 
i t  is speaking of the circumstances which would 
give a good cause of action by the workman 
against the wrongdoer. As I  read the statute, i t  is 
quite plain tha t in  providing firs t fo r the workman 
not being able to  recover both compensation and 
damages the Legislature is anxious and thinks i t  
ju s t tha t the wrongdoer who has by his wrong 
action, or by his negligence, as the case may be, 
brought about the result, shall not get off scot 
free, and I  th in k  tha t the test to apply is p r im a  
fa c ie  the answer to the question: “ W ould the 
workman have had a good cause of action 
against th is person other than his employer P 
B u t the section does not go on to say tha t the 
remedy shall be the tr ia l of an issue: Aye or No, 
do these circumstances disclose a good cause ot 
action by the workman as against a th ird  person t  
I t  goes on to say in  the second sub-section ot 
sect. 6, which makes i t  c lear: “  I f  the workman 
has recovered compensation under th is Act, the 
person by whom the compensation was paid, and 
any person who has been called on to pay an 
indem nity under the section of th is A c t relating 
to sub-contracting, shall be entitled to be id" 
demnified by the person so liable to pay damages 
as aforesaid, and a ll questions as to the r ig h t to 
and amount of any such indem nity shall, »» 
default o f agreement, be settled by action or, 
consent of the parties, by arb itration under this 
A c t.”  I t  seems to me tha t the use of tha t wor 
“  action ”  in  defining how the final remedy of the 
employer who has been compelled to pay coin 
pensation is to be enforced, is tha t he may set up 
matters which would be no answer to the worK- 
man i f  he sued, but are an answer to the employe 
who is try in g  to enforce his remedy over—they 
are an answer to  him, notw ithstanding the i aC

F r a n c e , F e n w ic k ,
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th a t they would be no answer to the workman. 
In  my judgment, one may deal w ith the construc
tion  on this lim ited ground. We have had cited 
to us by M r. Scott Fox a. number of passages 
from Maxwell on the Interpretation of Statutes, 
and I  w ill not go through those again; but I  do 
not th ink  that the principles which were there 
la id down show tha t the intention of the legisla
ture in  using these general words could have been 
to give a r ig h t of action to an employer who has 
been a party to, and may have been the principal 
party to, the negligence which brought about the 
in ju ry  to the workman. I  do not th ink i t  was 
intended tha t he should have a cause of action 
fo r indemnity against the person whom, fo r con
venience, I  w ill call his jo in t tortfeasor. I  th ink , 
upon a ll these grounds, whether on' the issue of 
fact or upon the construction of the section, the 
judgment of Mr. Commissioner Scrutton is right. 
I  do th ink  the servant of the defendants was not 
gu ilty  of negligence which was the proximate 
cause of th is accident, and I  do not th ink, on the 
proper construction of this section of the statute, 
tha t we ought to  hold tha t one of two jo in t wrong
doers has a r ig h t of action against the other 
wrongdoer fo r an indemnity. Under those c ir
cumstances, I  am of opinion tha t th is appeal should 
be dismissed w ith costs.

B u c k l e y , L  J.— I  also am of opinion tha t th is 
appeal should be dismissed. For the purpose of 
the firs t part of my judgment, I  w ill assume that 
the facts are tha t both the pla intiffs, the ship
owners, and the staithmasters, the defendants, 
were gu ilty  of negligence so as to create in  them 
a legal lia b ility  to pay damages fo r the accident. 
M aking tha t hypothesis, I  am going in  the 
firs t instance to see whether sect. 6 of the 
W orkmen’s Compensation A c t 1906 applies or 
n o t; in  my opinion, i t  does not. The section uses 
the w ords: “  Some person other than the em
ployer ” ; fo r brevity, I  am going to call that 
person “  a stranger.”  The firs t question fo r con
sideration, I  th ink, is whether the section is to be 
read as i f  i t  were: “  Circumstances creating a 
legal lia b ility  in  a stranger,”  or “  in  the employer 
and a stranger.”  I  th ink  tha t the construction 
does not extend so as to include the la tte r case, 
and fo r these reasons. The section goes on in  
sub-sect. 1 to provide tha t in  the state of facts 
mentioned in  the prelim inary words : “  The work
men may take proceedings both against tha t 
person to recover damages.”  That person means 
the person whom I  have called “  the stranger.”  
I f  the prelim inary words bear the meaning which 
I  th ink  they do not bear, you would expect to 
find there “ the workman may take proceedings 
both against tha t person,”  or “  against tha t 
person or his employer to recover damages ” ; but 
you do not find those words. A ll that is con
templated as the result which is to be dealt w ith 
i f  the prelim inary words apply—namely, tha t 
there is to  be in  the servant a rig h t to take pro
ceedings fo r damages against the stranger and 
fo r compensation against the person liable to pay 
i t  under the Act.

Now, the history of sect. 6 of the A c t of 
1906 is this. B y sect. 6 of the W orkmen’s 
Compensation A c t 1897 i t  was provided tha t 
under circumstances such as are mentioned in 
each section “  the workman may have his option 
to proceed either a t law against th a t person to 
recover damages or against his employer fo r com

pensation under th is Act, but not against both,”  
and the object of the A ct of 1906 was to a lter tha t 
statutory law, and to provide tha t he may take 
proceedings against both, subject to the provision 
tha t he shall not recover both damages and com
pensation. Looking back, then, at sect. 6 of the 
A ct of 1897, the workman is entitled to sue fo r 
either one or the other, but not fo r both. That 
section went on : “  And i f  compensation be paid 
under this A ct the employer shall be entitled to 
be indemnified by the said other person.”  I t  
seems to me impossible to suppose tha t the A ct 
of 1897 had intended to provide tha t i f  there was 
a legal lia b ility  both in  the stranger and in  the 
employer, there should be a r ig h t in  the employer 
to call upon the stranger to indem nify him fo r 
consequences which were due as much to  the act 
of the one as to the act of the other. Now, the 
same consideration arises w ith regard to the A ct 
of 1906. The second reason why I  th ink  th is case 
is not w ith in  the section is as follows. I f  the pre
lim inary words of the section are satisfied, then 
the person by whom the compensation was paid 
shall be entitled to be indemnified by the person 
so liable to pay damages as aforesaid. So tha t 
i f  a case where there is a legal lia b ility  in  the 
employer and the stranger does fa ll w ith in  the 
section, then the A c t provides, as fa r as the 
prelim inary words are concerned, tha t as between 
those two parties, both of whom are to blame, tha t 
the one shall bear the whole of the onus to the 
indem nity of the other. That is a construction 
which I  th ink  is h ighly improbable. Upon these 
grounds I  th ink  the section is confined to the case 
where there is a legal lia b ility  in  the stranger to 
pay damages to the exclusion of the case where 
there is a legal lia b ility  in  the stranger and the 
employer himself to pay damages. But, further, 
fo r the purpose of construing the section, I  am 
going now to assume tha t th is is wrong and tha t 
the prelim inary words of the section are satisfied, 
tha t there is a legal lia b ility  in  th is stranger and 
the employer to pay damages. In  these c ir
cumstances, sub-sect. 2 provides this, tha t the 
person called upon to pay the compensation, 
the employer, “  shall be entitled to be indemnified 
by the person so liable to pay damages as afore
said ” —tha t is to say, indemnified by the 
stranger—then there follow the words “  and a ll 
questions as to the r ig h t to  and amount of any such 
indem nity shall ”  be determined in  a particu lar 
way. Bo that, assuming the prelim inary words 
of the section are satisfied, sub-sect. 2 contem
plates that there s till remains a question whether 
there is any r ig h t to indemnity. Now, suppose 
the facts are tha t both parties, the stranger and 
the employer, have been negligent, and are liable 
at law fo r damages, these words seem to 
me to contemplate tha t there s till remains a 
question whether there is or is not a statutory 
rig h t of indemnity. The statutory r ig h t of 
indem nity is not to be enforceable in  every case. 
I t  was conceded in  argument, and in  fact the 
contrary could scarcely have been contended, 
tha t i f  by contract tha t r ig h t of indem nity has 
been abandoned, i t  cannot be enforced. Equally 
i t  seems to me tha t i f  the facts are such tha t as 
between these two parties i t  is not jus t tha t the 
one should be called upon to indemnify the other, 
then tha t question as to the r ig h t of indem nity is 
a question which is preserved by the last words of 
sub-sect. 2. For these reasons, therefore, upon
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the construction of the section, I  arrive at the 
conclusion, tha t even i f  there was legal lia b ility  
in  both the parties, the shipowners cannot sue 
the staithmasters fo r an indem nity in  pursuance 
of any statutory rig h t to  indemnity.

Upon to ta lly  different grounds, i t  seems to 
me the appeal equally fails. The facts were, tha t 
the ship approaching the staith did a particular 
act—namely, set the propeller in  motion—with 
the result tha t one man unfortunately was killed 
and another was injured. In  respect of that, 
compensation was payable, and has been paid, 
and the question is whether there is an indemnity 
in  respect of tha t compensation. Now, whose act 
of negligence was i t  tha t caused the accident ? 
M itchell, the staith master, was the person who, I  
have no doubt, was in  a position to cove orders in 
the sense tha t he was there fo r the purpose of 
saying, “  I f  you are going to ship coals ” —I  th ink  i t  
waB—“ you w ill have to pu t yourself under spout A  
and not under spout B  ; you are to go here and 
not to go there.”  I t  was fo r h im  to say where the 
ship was to lie, bu t i t  was not fo r h im  to say, I  
th ink, what acts of navigation the ship was to 
execute fo r the purposeof obeying tha t which was 
in  a sense his order. A t  th is stage I  asked myself 
in  whom lay the authority, and who exercised the 
authority, of causing the propeller to  to be set in  
motion? Could M itche ll give the order which 
would physically cause the engine man to pull 
the lever and tu rn  the propeller ? Was i t  
M itche ll’s order which did it?  I  answer: N o ; i t  
was not. M itche ll’s order was, “  Do such acts as 
are required fo r the ship to come to th is place,  ̂
and then those who were in  control of the navi
gation of the vessel, the p ilo t or master, or who
ever i t  was—I  do not discriminate between those 
parties at a ll—having received tha t which in  a 
sense was an order, owed, I  th ink, themselves the 
duty as navigating officers to say whether or not 
the circumstances were such as tha t they could 
set the propeller in  motion w ithout doing in ju ry . 
The cause of the accident was not M itche ll’s 
order, bu t the course which the navigating 
officers took consequent upon M itche ll’s order. 
W hat happened was th is : The second officer at 
the stern o f the vessel of course could not see the 
propeller actually from  the position in  which he 
stood; he could see the foy boat ly ing  over the 
quarter, and i t  was perfectly competent to him  
and i t  was his duty to form  the best of his judg 
ment as to whether the foy boat lay in  such a 
position as tha t the propellor could be started 
w ithout in ju ry . He seems to me upon his own 
evidence to  have surrendered his judgm ent to 
tha t of M itchell, and M itche ll took the view 
tha t there was no danger like ly  to be incurred. 
The second officer was not entitled to rely upon 
that, or, i f  he did rely upon it,  s til l the respon
s ib ility  was w ith  him , and i f  there was negli
gence a t a ll the negligence was tha t of the 
person who had the duty to see whether the foy 
boat was clear of the propeller. He did not see 
to it ,  w ith th is unfortunate result, tha t the acci
dent happened. As between M itche ll and the 
persons controlling the navigation of the ship, 
therefore, i t  was the la tte r and not the former 
who, I  th ink, were responsible. A pa rt from this 
altogether—i t  is not necessary to decide i t —Mr. 
Scott Fox addressed to us an argument which, I  
th ink, was largely suggested by myself, tha t 
th is accident was not due really to the neglect
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of anybody, th a t the circumstances were such 
from  the evidence of witnesses tha t everybody 
had good reason to believe tha t the foy boat lay 
at such a distance away as tha t there really was 
no danger. I  do not decide i t  on that. I t  seems 
to me the negligence, i f  there was negligence, was 
not that of M itchell, but tha t of the ship. I f  i t  
was not tha t of M itchell, then sect. 6 does not 
apply, fo r a to ta lly  different reason. I t  does 
not apply because the words “  legal lia b ility  in 
some person other, than the employer ’ are not 
satisfied. For these grounds, therefore, I  th ink the 
appeal fa ils and should be dismissed w ith costs. 

" K e n n e d y , L .J .—  In  th is case M r. _ Com
missioner Scrutton came to certain conclusions of 
fact and certain conclusions of law. W ith  regard 
to his conclusions of fact, the evidence being oral,
I  should be extremely slow to come to any con
clusion by reading the evidence, which differed from 
his. M y view is as regards judges s itting  alone— 
as I  th ink  the present Lord  Chancellor has him 
self pointed out—tha t under the present system 
of hearing oral evidence I  ought to act as I  should 
w ith  regard to the finding of a ju ry  against whom 
no bias or mistake is alleged, and respect the find
ing unless I  can see th a t there was some mistake 
or error or misunderstanding which relieves me 
from  follow ing tha t conclusion. Had I  been free 
in  tha t way, I  th in k  there is a great deal to^be 
said, as Buckley, L .J . a moment or two ago 
intimated, fo r the view tha t on the evidence 
nobody m ight be held to blame fo r th is affair. I  
th ink  there was a good deal which no doubt was 
urged by M r. Scott Fox, though unsuccessfully, 
fo r tha t view, bu t the learned judge has come to 
the conclusion tha t there was both actionable 
negligence on the part of the staithmaster, 
M itchell, and actionable negligence on the part ot 
one or more or a ll of the servants on board the 
the ship which was then being navigated to take 
a place at the staith, and I  do not see any suffi
cient ground to ju s tify  me incom ing to a different 
conclusion either as regards the negligence ot 
M itche ll or as regards the negligence of the 
officers of the ship. To my mind, i t  is my duty, 
as I  do not find clear ground fo r so doing, not to 
d iffer from  the learned commissioner as regards 
his findings of fact or his inferences from them, 
and also because, to my view, the law of negligence 
does not adm it a doubt, although i t  is difficult, ot 
course, in  certain circumstances to apply unques
tionable propositions to the facts of a particular 
case. Now I  w ill ju s t say this. I  th ink  i t  is due to 
the care w ith  which the learned counsel on both 
sides have assisted us in  th is case to say what myview in accordance with the learned commissioner s
view is as regards the negligence of M itchell. Be 
was not a statutory harbour master; he was no 
clothed w ith  statutory au thority ; he was the 
servant of the defendants, but a servant who, 
according to the well-known unquestionable con
trac t between the parties, would have the right.to 
say where the ship should be brought to  fo r the 
purpose of using the staith fo r which a fee was 
be paid. B u t when we are dealing w ith  questions 
of negligence, i t  becomes im portant noti * 
spoil one’s mental vision by using the wora 
“  duty,”  except in  relation to the person 
whom i t  may be tha t obedience or care » 
due. The staithmaster, like  anybody else unde* 
contract w ith  the shipowner, has his duties 
contract, the master, the pilot, the mates ha



M ARITIME LAW  OASES. 505

Ct. op App.] Cosy & Sons Limited v . Fbance, Fenwick, & Oo. Limited. [Ot. op App.

the ir duty to the shipowner as navigating officers. 
We must not confuse those duties w ith the 
general duty which rests upon everybody, whether 
using a river or using a road, to take care tha t 
nothing they do shall be omitted so as reasonably 
to protect others, and tha t they shall do nothing 
which w ill, because of a want of care, in flic t in ju ry  
upon others. M itchell, as both the men, the poor 
people who were injured, and those on board the 
ship knew, and as is common ground on the evi
dence, did in  fact do a great deal more than give 
an order as to where the ship should go. That is 
to say, he did in  th is particu lar case not give a 
general order as to where the ship should go, but 
did give an order detailing the how as well as the 
whither, because the order tha t he gave was, 
“ H ard a-port, and slow ahead” ; in  other words, 
orders to the engine-room and orders to the helms
man. He says, and I  th ink  he gave his evidence 
fa irly , “  I  did expect tha t under such circum
stances as existed in  tha t case the master and 
pilot, or whoever i t  was in  charge of the naviga
tion of the ship, would do as I  to ld them to do,”  
g iving the bast care and judgment at the moment. 
He says himself in  examination-in-chief, “  I f  the 
Bhip is getting off from the quay on an ebb tide, 
I  should give orders fo r the engines to go ahead 
on the port helm ” ; in  other words, “  I  should 
give orders not as to the place, but fo r the 
engines to go ahead on the port helm.”  T hen ; 
“  Q. W hat does the master do then P—A. The 
master sometimes carries the orders out, and 
sometimes not. Q- How does he decide as to 
what action he shall take upon your orders or 
your directions ?—A. He would na tura lly  th ink  
that in  the place where I  am standing I  would see 
the propeller and everything was a ll clear.”  Now, 
tha t is his own statement given to Mr. Scott Fox 
as counsel fo r his employers, and given w ith a 
fairness which, I  th ink, does the man great credit 
under the circumstances. B u t i f  he had not said 
so i t  would have been in conflict w ith  the whole 
of the evidence of the rest of the competent 
persons in  the case. Two pilots were called, a 
man named Gibbins and a man named Meynell, 
and the ir evidence was given in  the case. Mey
nell was examined by the other side. “  Q. Who 
tells you where you are to pu t the ships on the 
staiths ?—A. The berthing master. The Com
missioner : I f  he tells you to go ahead 
i f  there is a barge or anything in  fron t of 
you, do you go ahead?— A. N o; not i f  I  
thought I  was going to do any damage.”  Then 
he describes what he did, which iB in  accordance 
w ith the well-known practice governing the duties 
of a p ilot, as has been la id down in many of the 
earlier cases : (see The C h r is t ia n a ; H am m ond  v. 
Rogers, 7 Moore P. C. 160, approved in  The C ity  
o f C a m b rid g e ; Wood v. S m ith , 2 Asp. Mar. 
Law Cas. 239 (1874); 30 L. T. Rep. 439 ; L . Rep. 
5 P. C. 451). He is the p ilo t io  advise; he 
is not a compulsory pilot, but i t  is his duty to 
advise the captain, and the captain’s duty p r im d  

fa c ie  to take his orders. He is asked: “ Was 
M itche ll in  a position to see anything in  the 
y ic in ity  of the propeller ? ”  and then he is 
interrupted by M r. Scott Fox, counsel fo r the 
defendants, who says, “  Everybody knows he 
was.”  In  other words, there was M itchell, who, 
in  fact, does give the orders, because there is 
another witness, Gibbins, who says the 
same th ing  in  regard to it.  The harbour-
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master is not a man o f experience, bu t he has 
been there some years ; and he says : “  Q. When 
you get up to the staiths M r. M itche ll looks after 
what is done then P—A. He gives orders fo r the 
ropes to be taken ashore. Q. Who does P—A. Mr. 
M itchell. Q. Supposing the ship has to be moved 
or manoeuvred, who gives the order P—A. M itchell, 
also w ith the tugs—he has the ordering of the 
tugs as well. Q. Do you carry out his orders P— 
A. Yes. Q. O f course, i f  you see there is no 
danger P— A. Of course I  would not i f  I  saw 
danger in  i t . ”  Therefore I  should th ink  he is a 
person accustomed to the working of a place of 
th is k ind in  a narrow river, and i t  is only rig h t 
and proper tha t you should carry out the order 
of the staithmaster except where you see, or have 
reason to believe, tha t he cannot be aware of the 
facts which w ill create danger, and tha t they 
ought therefore to modify his order. You have no 
righ t, nobody has a righ t, captain or pilot, under 
any circumstances, even when ordered by a 
harbourmaster w ith  statutory authority, in  my 
view, blindly to do something when he knows 
the order is given in  ignorance of a danger of 
which he is cognisant. B u t short of tha t he 
cannot be said to be otherwise than reasonably 
careful i f  he obeys the order given by the person 
conversant w ith  the place, responsible fo r the 
care of the staith, and responsible fo r seeing 
i f  people like these foy boatmen m ight be in  
a position of danger. Now put the converse 
case : Supposing a p ilo t, captain, or second officer 
in  th is case had refused to obey the order and 
not carried i t  out and an accident had happened, 
would i t  not have been said : “  Can anything be 
more negligent than not to carry out the orders 
of the man who had the best opportunity of 
seeing what was the proper order to give P I t  
seems to me tha t the view which the learned 
commissioner has taken is unanswerably right.

B u t then i t  is said that, although he did give 
th is order, yet i t  was not the proximate cause 
of the accident; i t  was not the effective cause 
of the accident. D ifferent views, of course, were 
expressed about that, and as Vaughan W illiam s, 
L .J . expressed a different view, I  am very like ly  
wrong, but to  my mind i t  was a proximate 
cause and an effective cause. In  using the 
word “  proximate,”  one must be careful not 
to  m ix up the question of time w ith the ques
tion of causation. You may have a proximate 
cause although something has happened after 
the act which causes the mischief. There 
are plenty of examples to show that. Further 
than that, in  my judgment, i t  does not rest w ith 
the person who cannot deny tha t he was the 
effective cause to say that there were other 
effective causes. I  am not going to refer in  detail 
to the case of G reenland  v. C h a p lin  {sup.), which 
has been already referred to, but i t  is one which is 
not only settled law, but has been more than 
once recognised, nowhere more than in  the case 
which showed its proper modifications—I  mean in  
the judgment of Oockburn, C.J. in  C la rk  v. 
Chambers (38 L . T . Rep. 454 ; 3 Q. B. D iv. 327). 
He refers to the passage already cited in G reen
la n d  v. C h a p lin  {sup.), and also to the sim ilar 
decision in  S h a rp  v. P ow e ll (26 L . T. Rep. 436; 
L . Rep. 7 C. P. 253). The Chief Baron says, 
a t p. 248 of 5 Ex. Rep.: “ I  entertain con
siderable doubt whether a person who is gu ilty  
of negligence is responsible fo r a ll the con-

3 T
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sequences which may, under ordinary circum 
stances, arise in  respect of mischief which could 
by no possibility have been foreseen, and watch 
no reasonable person would anticipate.”  W ith  
tha t view of the law nobody would venture to 
quarrel, bu t can a man who admits in  his own 
language “  I  expected tha t the captain natura lly 
would carry out th is order,”  say, I  could not, by 
any possibility, have foreseen obedience to my 
direction, and I  could not as a reasonable person 
have anticipated tha t i t  would be done ? I  am not 
going into the matter in  detail, but tha t is my own 
view, and tha t is why I  th ink  the learned com
missioner’s conclusions were righ t. I  do not 
th ink  I  can find the law fo r my point of view 
better stated than as summed up by Seven in 
his work on Negligence (3rd edit., vol. 1, p. 77).
“  Again, one person may be negligent, and, by the 
negligence or w ilfu l act of another, the negligent 
act of the firs t may cause in ju ry  to the th ird  ¡ then 
a distinction is to be taken. I f  tbe firs t negligent 
act is not in  its  nature such tha t the second 
m ight be looked for, as a natural and probable 
sequence, then the firs t negligent person is not 
responsible. I f  the subsequent negligence —mark 
you, “  negligence “  is like ly  to follow from the 
antecedent negligence, then the firs t negligent 
nerson is liable; and the question must be le ft to 
the ju ry  whether the firs t wrongdoer’s act was the 
proximate cause of the p la in tiff s in ju ry . Even 
though the firs t wrongdoer may be liable, the 
second is not therefore discharged, since each is 
liable fo r the total lesults of the jo in t wrong— 
tha t is, where the consequences are not referable 
to a separate agency of each in  their jus t propor
tions” ) and at p. 78, referring to the judgment 
of Cress well, J. in Thorogood v. B ry a n  (13 L. 1. 
Rep. O. S. 284; 8 C. B. 115) and Maule, J. in  the 
case of Beg. v. Haines (2 Car. & K . 368), lie says, 
quoting, first, Maule, J . ( I  om it the reference to 
Thorogood v. B ry a n  (s u p .) : “  I t  is no defence to r 
one who was negligent to say tha t another was 
negligent also, and thus, as i t  were, to  try  to 
divide the negligence among them.”  “  The dis
tinction has been already indicated ; i t  is between 
a cause and a condition,”  and I  th ink  myself tha t 
is a very good statement. “ I f  the conduct 
impugned is a cause, even though not the cause
_in the sense of the sole cause of the accident
the author of i t  continues liable. B u t i f  the firs t 
negligence has, so to speak, fallen dead and is 
inoperative w ithout the second agency working, 
the firs t negligence has ceased to be a cause; i t  
has become a condition—the material with which 
tbe second chooses to work.”  I  could not pu t the 
thing, from my point of view, better.^ You have 
tbe principal witness whose conduct is in  question, 
Mitchell, saying: “ I  expected the captain — 
tha t is what i t  is in  substance when he uses the 
word “  naturally to assume I  was giving a 
l ig h t direction ; I  agree I  was in  the best position 
to see.”  Then i t  becomes a question of fact 
whether be could see what the danger was 
as well as, or better than, anybody else. 
Therefore, fo r these reasons, both legal and 
on the facte, I  should not differ from the 
learned commissioner in  the conclusion to which 
be came. I f  I  were to differ, i t  would be rather 
w ith regard to the other witnesses, because 
when you speak of the duty of the second officer 
to  see all is clear, and the duty of the captain to 
wait fo r the signal from aft, and the duty of the

p ilo t to  do the same thing, you are using the word 
“  du ty  ”  there in  a sense, as i t  seems to me, which 
may be misleading. They had those duties as 
navigating officers towards the shipowner. As 
regards these foy boatmen, they had the special 
duty of persons who have to take care tha t they 
were not in jured in  circumstances where they 
m ight be in jured by the ir carelessness; and i t  
is exactly the same class of duty as M itchell bad. 
He had a duty to everybody to Bee what the 
reasonable consequences of his order woul 1 
be. M itche ll here was in  this position, and, as 
he says, he had as good a view as anybody else; and 
i f  he said “  I t  is quite safe; go on,”  I  should 
hesitate myself before I  found any of these 
officers gu ilty  of negligence. The only one who 
appears to me to have been negligent is the 
second officer, who says unquestionably tha t he 
had some doubts as to whether i t  was s a fe  or 
not, but he says tha t he had not quite such a 
good view as M itchell had of the propeller.

Now, accepting the findings as against both, i t  
s t i l l  remains a d ifficu lt question w ith regard to the 
law. Upon the whole, I  th ink, in  spite of the very 
able argument that has been addressed tons on 
behalf of the p laintiffs, tha t I  have come to the 
conclusion that the defendants on the question 
of law are righ t. I t  seems to me tha t when you 
find a section such as th is section is, which in 
effect, so fa r as i t  deals w ith the present case, 
gives a r ig h t of indemnity, i f  I  can adopt any 
reasonable construction tha t w ill prevent a man 
getting indem nity fo r what he had himselt 
materially contributed to produce, I  ought to 
adopt that construction. Here the p la intiffs are 
suing the owners of the staith. They have been 
found by M r. Commissioner Scrutton, through 
the ir servants, to have been the effective, thoug 
not the actual cause, as M itche ll was another, ot 
th is accident. They claim to be indemnified for 
what they have paid under th is A c t by way ot 
compensation to these poor people who were 
injured, and i t  seems to me this section canno 
have intended, and nobody who helped to pass 
this Act of Parliament could have thought that 
where an employer who by the A ct becomes 
liable, apart from  all questions of negligence, to 
compensate fo r in juries or accidents which arise 
out of and in  the course of the employment, that 
though he could have been sued independently ot 
tha t Act, and could have been sued, i t  may be, 
under the common law, or under the Employer s 
L ia b ility  Act of 1880, tha t he should be able to go 
to another person, whose servant has been m 
common fa u lt w ith his own,and say : “ Pay me an 
indem n ity ; pay me all, even possibly my costs »
I  have defended the other action reasonably ; pay 
me that, although I  myself m ight have been sued; 
I  myself, so fa r as there was negligence, was also, 
through my servants, equally to blame. ’ T b e r  
is nothing in  the A ct which is opposed to tm 
view. I  rather th ink  myself, i f  I  were driven to i > 
tha t I  should say this, that i t  was not unreason’ 
able as a consequence of any other interpreta
tion  to say tha t “ creating a legal liab ility  » 
some person other than the employer”  mean 
a legal lia b ility  which as between the employ® 
and the th ird  person is the sole legal liabiii\ y- 
I  th ink  i t  has been pointed out by both 
other members of the court tha t when J 
come to sub-sect. 2 and find the words as ^  
amount and r ig h t to  any such indemnity
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fa ir  inference includes the consideration of 
the question: Am I  one who has myself been 
equally w ith you legally liable fo r th is mischief ? 
I f  so, I  cannot claim ju s t as in  the case put by 
Mr. Commissioner Scrutton of a contract by 
which the r ig h t to indemnity was excluded. I  
would rather treat the section as applying only to 
cases in  which an employer is liable only in  fact aB 
an employer coming under the liab ilities of the 
Act, and not as applying to cases where he is 
himself through his servants or his own negli
gence responsible outside the A ct jo in tly  with the 
person from whom he claims indem nity as having 
to some extent contributed to the in ju ry  to the 
compensated workman. For those reasons I  
agree w ith the judgment pronounced below on 
the questions of fact or inferences of fact, and 
in  substance I  agree w ith the reasoning which 
has excluded the man who has paid from succeed
ing in  the claim which he seeks to enforce.

A ppea l d ism issed.
Solicitors fo r the p laintiffs, B o tte re ll and Roche, 

agents fo r B o tte re ll and Roche, Sunderland.
Solicitors fo r the defendants, Deacon and Go.

June  8, 9, and J u ly  23, 1910.
(Before V a u g h a n  W i l l i a m s , F l e t c h e r  

M o u l t o n , and B u c k l e y , L.JJ.)
W h i n n e y  v . Moss S t e a m s h i p  C o m p a n y  

L i m i t e d , (a )

a p p e a l  f r o m  t h e  k i n g 's b e n c h  d i v i s i o n .

B i l l  o f  la d in g — L ie n — U nsatisfied  f r e ig h t  due by 
l im ite d  com pany — S h ipm en t by rece iver and  
m anager— R ig h t o f  shipowners to  exercise lie n  
as ag a in s t receiver and  m anager.

A  lim ite d  company had f o r  a num ber o f  years  
shipped ale to th e ir  agents a t M a lta  by the 
defendants’ lin e  under a b i l l  o f  la d in g  w h ich  
conta ined  a clause g iv in g  the shipowners a lie n  
no t on ly  f o r  f r e ig h t  due thereon, bu t also f o r  any  
p re v io u s ly  unsa tis fied  f r e ig h t  due f ro m  shippers  
o r consignees.

The p la in t if f ,  who had been appoin ted  by the co u rt 
receiver and  m anager o f the com pany, gave the 
defendants in s tru c tio n s  to sh ip  a fu r th e r  quan 
t i t y  o f  ale to M a lta  as fo llow s :

“  Please de live r ale as below, cha rg ing  to yours  
respectfu lly , In d ,  Goope, and  Go. L im ite d .  B y  
A r th u r  F . W h in n e y , Receiver and  M anager, 
G.C.G.”

The address g iven  f o r  the de live ry  o f  the ale was 
“  In d ,  Coope, an d  Co. L im ite d ,  care o f  T u rn -  
b u ll, ju n . ,  and  S om erv ille , S tra d a  Reale, 
Vale tta , M a lta .”

The defendants, in  rep ly , n o tifie d  the p la in t i f f  o f  
Ihe am oun t o f  fre ig h t, and  inclosed a b i l l  o f  
la d in g  in  the same fo rm  as th a t used on previous  
shipm ents by In d ,  Coope, and Co. L im ite d .

On a r r iv a l o f  the ale a t M a lta , the defendants  
c la im ed to exercise a lie n  on the p a r t ic u la r  sh ip 
m ent in  respect o f  p rev ious ly  unsa tis fied  f re ig h t.

H e ld  (F le tch e r M o u lto n , L .J . d issen ting)j th a t the 
defendants were no t e n tit le d  to exercise a  lie n  on 
the p a r t ic u la r  sh ipm en t in  respect o f  p re v io u s ly  
unsatis fied  fre ig h t ,  because (a) the shippers and  
the consignees were the same person and  th a t

to) Reported by E dw ard  J. M. Ch a p l in , Esq., Barrister- 
at-Law.

person was n o t the m ortgagor com pany, bu t the 
mortgagees by th e ir  receiver de a lin g  w ith  the 
assets o f  the company ;  and  (b) the p la in t i f f  as 
receiver n e ith e r could n o r d id  create in  fa v o u r  
o f  the defendants any lie n  by con trac t extend ing  
to the unsa tis fied  debt o f  the m ortgagor com pany. 

H eld , also, th a t even i f  the tra n sa c tio n  was one 
w hich w ou ld  create a secu rity , i t  cou ld  no t do so 
i n  la w , because the leave o f  the co u rt had n o t 
been obtained.

D ec is ion  o f  H a m ilto n , J. (11 Asp. M a r .  L a w  Cas.
381 (1910); 102 L .  T . Rep. 177) reversed. 

A p p e a l  by the p la in tiff from a decision of 
Hamilton, J. in  an action tried by him w ithout a 
ju ry  in  Middlesex.

The p la in tiff, who was receiver and manager of 
the firm  of Ind, Coope, and Co. Lim ited, claimed the 
sum of 1711. 19s. 10d. as money had and received 
by the defendants to the use of the p la in tiff.

The p la in tiff waB appointed receiver and 
manager on the 5th Jan. 1909 by an order of the 
court on the application of the debenture-holders.

On the 13th Jan. 1909, a quantity of ale having 
to be sent out to Malta, he sent the follow ing 
le tter to Messrs. James Moss and Co., the 
managers of the defendant company:

The Brewery, Burton-on-Trent, Jan. 13, 1909.— 
Please deliver ale as below, charging to yours respect
fully, Ind, Coope, and Co. Limited. By Arthur F 
Whinney, Receiver and Manager, C.C.C. Ind, Coope,- 
and Co. Limited, care of Turnbull, jun., and Somerville, 
Strada Beale, Valetta, Malta.

In  the ir reply the defendants said:
Please check the enclosed bill of lading, and, if found 

incorrect, please return to us immediately, as otherwise 
we can take no responsibility.

The b ill of lading accompanying the le tter 
contained the follow ing clause :

3. That the shipowner, his managers, servants, and 
agents shall have a lien and right of sale hy public 
auction over the goods shipped hereunder, not only for 
the freight and charges due thereon, whether payable in 
advance or not, but also for all amounts in anywise to 
become payable to them under the provisions of this 
bill of lading, although the same may not then be 
ascertained. And also in respeot of any previously un- 
satisfied freight, inland or forwarding charges, primage, 
porterage, fines, costs, and other charges or amounts 
due either from shippers or consignees ixi the ship
owner, or to the owners of any steamers of the Moss 
Line, or to their Liverpoô agents, and also for the costs 
and expenses (if any) of exercising any such lien, and 
to deduct from the proceeds of any sale the costs of 
and incidental thereto, or to the exercise of any such 
lien as aforesaid.

The ale was duly shipped under tha t b ill of 
lading, and, as the defendants had a claim against 
Messrs. Ind, Coope, and Co. amounting to 
171Z. 198. lOd. fo r unpaid fre igh t in  respect of 
former shipments, they claimed to exercise a lien 
fo r i t  upon the particular shipment, and refused 
to deliver the ale unless the amount due was paid.

The p la in tiff, having paid the amount under 
protest, claimed to recover i t  back.

Ham ilton, J. held tha t the defendants were 
entitled to exercise a lien on the particular ship
ment in  respect of the previously unsatisfied 
fre ight.

The p la in tiff appealed.
Leek for the plaintiff.—The question in this

case is whether the defendants are entitled to a
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lien fo r the previous freights which s til l remain 
unsatisfied. The receiver and manager is in

iiossession of the beer which he ships to M alta 
ree from any lien. The contract between the 

parties is really contained in  the letters and is 
not made by the b ill of lading at all, but, even 
i f  the b ill o f lading governs the contract, the 
shipper of the beer was in  fact the p la in tiff, 
who was in  possession of the goods, and the 
p la in tiff was also the person to whom the goods 
were deliverable at Malta. I t  is not denied 
tha t the p la in tiff made himself personally 
responsible

E ng lish  E le c tro -M e ta llu rg ica l Com pany v. Q lasd ir 
Copper M ines L im ite d , 94 L. T. Rep. 8 ; (1906)
1 Ch. 365, 378.

A part from clause 3 of the b ill of lading there 
cannot possibly be any lien, but tha t clause, i t  
is submitted, forms no part of the contract. 
[Vaughan Williams, L .J .—Ind, Coope, and Co. 
as mortgagors are clearly not entitled to receive 
the goods.] The shipper here is entitled to 
require delivery to himself or his agent, and the 
defendants refused to make delivery to the p la in
t i f f  or his agent. Ind, Coope, and Co. could have 
no rights as consignees adverse to the p la in tiff. 
He also referred to :

Crooks and Co. v. A lle n  and another, 4 Asp. Mar. 
Law Cas. 216 (1879); 41 L. T. Rep. 800 ; 5 Q.B. 
Div. 38, 40;

P lum p to n  and another v. B urk inshaw , 99 L. T.
Rep. 415;(1908) 2 K. B.572;

Owen v. Cronk, (1895) 1 Q. B. 265;
E x pa rte  Saclcer ;  Re Sacker, 60 L. T. Rep. 344; 

22 Q. B. Div. 179;
B u r t  and  others v. B u ll  and another, 71 L. T. Rep. 

810; (1895) 1 Q. B. 276.
Les lie  Scott, K .C . and Robertson D u n lo p  fo r 

the defendants.— The firs t question is. Who is the 
consignee of the shipment of beer P Obviously 
Ind, Coope, and Co. on the face of the b ill of 
lading. In  W o lff v. H orncastle  (1 B. & P. 316, 
322) a consignee is defined as the person residing 
at the port of delivery to whom the goods are to 
be delivered when they arrive there. The p la in
t i f f  cannot be heard to say that he had no 
authority to make the contract. Tbe defendants 
did not know whether he had obtained the leave 
of the court to  enter in to  tha t contract. I t  is 
quite plain tha t the p la in tif i invites the defendants 
to treat Ind, Coope, and Co. as consignees as well 
as shippers. The words “  Receiver and Manager ”  
do not in  themselves show how the office has been 
created. On the face of the pleadings the p la in
t i f f  sues on a contract made by himself, and he 
cannot both approbate and reprobate. The 
defence sets up the particu lar term in  the con
tract of carriage. There ought to have been a 
declaration in  the statement of claim tha t the 
defendants knew what the capacity of the p lain
t i f f  was, and tha t he had no power to enter in to 
the agreement. They also referred to

R ushforth  v . H adfie ld , 7 East, 224;
L ip to n  v. Jescott Steamers, 1 Com. Cas. 32 ; 
Brogden v. M e trop o litan  R a ilw a y  Company, 2 

App. Cas. 691.

Leek in  reply. C ur. adv. v u lt.

J u ly  23.—Vaughan Williams, L .J .—I  have 
read the judgments of Fletcher Moulton, L .J . 
and Buckley, L .J., and I  concur in  the judgment

of Buckley, L .J., which expresses much better 
than I  can the views I  expressed during the 
argument.

Fletcher Moulton, L .J . read the following 
ju d g m e n t 1The facts in  th is case are uncontested 
and simple. In  the year 1908 the well-known 
brewing company, Ind, Goope, and Co. L im ited, 
got in to financial difficulties, and towards the end 
of tha t year the debenture-holders took steps to 
enforce the ir security, and on the 5th Jan. 1909, on 
the ir application, M r. A rth u r F. W hinney was 
appointed receiver and manager in  the usual way. 
The debentures constituted a floating charge upon 
the undertaking of the company as well as on its 
assets, and as the connection of this well-known 
company must be almost world-wide, i t  was 
evidently thought to  be a valuable part of the 
security, fo r no steps were taken to wind-up the 
company, and, indeed, i t  is s til l a going concern. 
The policy adopted by the receiver and manager 
is well expressed by the earliest telegram in  the 
case, where, when telegraphing to the agents of the 
company at Malta, he says, “  We continue to do 
business as hitherto.”  A t th is time, and for 
many years before, the company had a numbei of 
foreign agents to whom i t  sent out beer fo r sale. 
Among these was a firm  of Turnbull, jun., and 
Somerville, at Malta, who were appointed to act 
as such agents orig ina lly by an agreement made in 
1901, which had in  1.908 been extended fo r a 
further term of seven years. I t  would seem that 
on hearing of the appointment of Mr. Whinney,

! the ir agents made some inqu iry of him as to its 
effect on the ir position, and received in  answer 
the telegram to which I  have referred, which 
accurately describes the situation. I  should 
judge from the telegrams tha t were put in 
evidence in  the court below tha t i t  was customary 
fo r the agents to report weekly to the company 
the stock in  the ir bands. Be tha t as i t  may, 
Messrs. Turnbull, jun., and Somerville sent to 
the manager a telegram of the 9th Jan. which 
showed a substantial decrease in  the Btock in 
the ir hands on tha t date as compared with the 
week before. Accordingly the manager deter
mined to send out fu rther beer to replenish 
the stock, employing fo r th is purpose the ship
ping agents, Messrs. James Moss and Co., ot 
Liverpool, the representatives there of the 
defendants, the Moss Steamship Company 
Lim ited, who own (amongst other lines) a line 
of steamships trad ing between Liverpool and 
Malta. In  th is also he was following the usual 
practice of Ind, Coope, and Co. L im ited. The 
le tter sent to James Moss and Co. on 
the occasion of the consignment of their 
goods was as follows : “  Messrs. James Moss
and Co., Liverpool. Please deliver ale as below, 
charging to yours respectfully, Ind, Coope, and 
Co. B y A rth u r F. W hinney, Receiver ana 
Manager, C.C.C.”  Here come the marks and 
description of the goods. “  Ind, Coope, and Co- 
L im ited, care of Turnbull, jun., and Somerville, 
Strada Reale, Valetta, M alta.”  In  consequence 
of the receipt of this le tte r and the consignment 
to which i t  refers, Messrs. James Moss and Co
sent to Ind, Coope, and Co. L im ited  the b ill o 
lading fo r the goods w ith the following letter • 
“  Messrs. Ind, Coope, and Co., Burton-on-Trent. 
Sirs,—We beg to enclose herein shipping docu
ments fo r your goods forwarded according ® 
your instructions per Raineses fo r Malta. ”
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place to your debit the amount of our expenses 
thereon as per statement a t foot.—Tours respect
fu lly , James Moss and Co. Note. One b ill ot 
lading sent to consignee. Please check the 
inclosed b ills  of lading, and, i f  found incorrect, 
re turn immediately, as otherwise we can take no 
responsibility.”  Here follow description and marks 
on goods. The b ill o f lading in  question contains 
the names of Messrs. Ind, Coope, and Co. L im ited, 
care of Messrs. Turnbull, jun., and Somerville, as 
consignees. In  the usual way various con
ditions appear therein which show the terms 
on which the goods are received fo r car- 
riage. The only material one is No. 3, 
which reads as fo llow s: “  That the shipowner, his 
managers, servants, and agents, shall have a lien 
and rig h t of sale by public auction over the goods 
shipped hereunder, not only fo r the fre igh t and 
charges due thereon, whether payable in  advance 
or not, but also fo r a ll amounts in  anywise to 
become payable to thorn under the provisions of 
th is b ill of lading, although the same may not 
then be ascertained. And also in  respect of any 
previously unsatisfied fre ight, inland or forward
ing charges, primage, porterage, fines, oosts, and 
other charges or amounts due either from 
shippers or consignees to the shipowner, or to the 
owners of any steamers of the Moss Line, or to 
the ir Liverpool agents, and also fo r the costs and 
expenses ( if  any) of exercising any such lien, and 
to deduct from the proceeds of any sale the costs 
of and incidental thereto, or to the exercise of any 
such lien, as aforesaid.”  A fte r the goods had 
been shipped under this b ill of lading, and while 
they were s til l in  transit, James Moss and Co. 
applied to Ind, Coope, and Co. fo r payment of 
the ir account fo r fre ight, which amounted to 
228/. 13s. 6c/., of which 56/. 13s. 8d. was in  respect 
of the above consignment and the balance, 
171/ 19s 10</., was in  respect of previous consign
ments the fre igh t upon which remained unpaid. 
M r. Whinney refused to pay the la tte r item on 
the ground tha t the shipowners were only in  the 
position of unsecured creditors w ith regard to it. 
Thereupon the shipowners threatened to enforce 
the lien which they contended was given them by 
the condition above recited in  respect of the whole 
of the unpaid account. In  order to prevent the 
goods being detained, an arrangement was made 
by which the goods were delivered on the terms 
tha t the righ ts of the shipowners should not 
be preiudiced thereby. The undertaking given 
by M r. W hinney to th is effect _ is contained 
in  a le tter from  him to the solicitors ot me 
defendants in  this action dated the -0 th  Jan. 
1909, and i t  is sufficiently wide to ensure 
(as i t  was intended to do) tha t the defendants 
should be paid a ll tha t they could have obtained 
by insisting on the ir lien. As a matter ot 
arrangement the amount claimed was BU~?e' 
quently paid, and th is action is brought by Mr. 
W hinney to recover i t  back. . .

The clearest way of presenting the point in  
issue in  th is case is as fo llow s: I t  is admitted by 
the parties to the action tha t i f  there had been no 
appointment of a receiver and manager the defen
dants would have had the r ig h t of lien bhey 
claimed, because in  tha t case Ind , Coope, and Co. 
L im ited  would have been both shippers and con
signees. B u t i t  is contended by the p la in tiff tha t 
the fact tha t a receiver and manager of the 
business of the company had been appointed

' changes the rights of the shippers and prevents 
the ir acquiring the lien claimed. I  shall examine 
in  tu rn  the grounds on which this contention 
rests. The firs t is one put forward at the time 
by the p la in tiff in  his le tter of the 20th Jan.— 
viz., tha t the goods belonged to him  as receiver, 
and tha t therefore the lien could not attach. 
This, of course, affords no answer to the claim ot 
lien. The question to whom do the goods belong 
is immaterial so soon as i t  is admitted as i t  
must be in  th is case—that they were delivered to 
the ship fo r carriage by those law fu lly  entitled 
to ship them. A  r ig h t of lien is good agamst 
a ll the world under such circumstances, lh e  
second ground is tha t a lien fo r the unpaid 
freights of previous consignments did not 
arise because the consignee was not the 
same. I t  was suggested tha t Ind, Coope, 
and Co. L im ited, after the appointment of 
the receiver and manager, was a different entity 
to  tha t which i t  was before tha t da^e. To 
my mind th is is a complete fallacy. lh e  
company then was and s till is a going concern. 
No steps have been taken to wind i t  up. th e  
debenture-holders found tha t i t  was to the ir 
interest to keep the company alive, and, so long as 
i t  lives, i t  is, and must be, one and the same 
entity. No one but the lim ited company ot that 
name can carry on business as Ind, Coope. and 
Co. L im ited  so long as tha t company exists, lh e  
whole beneficial interest in  its assets may have 
passed to the debenture-holders and others, and 
this may fundamentally change the position ot 
those who seek to enforce legal rights against i t ;  
but its  identity  is unchanged, and, as the con
signee under the b ill of lading is Ind , Coope, and 
Co. L im ited, i t  is the same consignee to whom the 
previous consignments were sent, and these un- 
paid freights come w ith in  the lien clause exactly 
as they would have come i f  the debenture-holders 
had not taken steps to enforce the ir security. Thus 
fa r I  have considered the effect of the lien clause 
from  the point of view of the identity  of the con
signee. This suffices to support the defendants 
case in  th is action, bu t in  my opinion the shippers 
were also identical. This, however, is more con- 
veniently considered in  connection w ith  the 
ground upon which the p la in tiff next relies, which 
I  w ill now proceed to consider. I t  w ill be seen 
tha t the le tter of Jan. 13 sent to  the Liverpool 
agents when the goods were consigned to r ship
ment is signed “  Ind, Coope, and Co. L im ited. By 
A rth u r F . Whinney, Receiver and Manager. 
C.C.C.”  I t  is contended tha t the presence 
of the words “  Receiver and Manager ”  make 
this not a consignment by the company 
but by M r. W hinney personally on behalf of 
the debenture-holders, and tha t therefore 
this is not a shipment by the company at all. 
I t  was contended tha t th is must be so because 
from  and after the appointment of the receiver 
and manager the assets belonged to the deben
ture-holders, and the company could no longer 
deal w ith them in  any way. And i t  was con
tinua lly  urged upon us tha t th is was a case ot a 
mortgagee taking possession, and tha t thereatter 
the mortgagor had nothing whatever to do w ith the 
property, and the dealings w ith i t  must ex necessi
ta te r e i be dealings of the mortgagees and not ot 
the mortgagor. To my mind the error in  th is 
reasoning is due to taking too superficial a view 
of the nature of the transaction. I t  is true that
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i t  is a case of mortgagees taking possession, but 
i t  has the peculiarity tha t pa rt of the property 
mortgaged is the undertaking of the company 
itself. The debenture-holders might, of course, 
refuse to perform or to enforce the contracts to 
which the company was a party  or to use any of 
its  assets fo r the continuance of its  business or in  
discharge of its  liabilities. In  the ir own interests 
they do not act thus, but, on the contrary, keep 
the business alive. I t  is the consequences of 
the ir carrying on the business in  this way tha t we 
have here to consider and not merely the ordinary 
incidents in  a case of mortgagees taking posses
sion of the mortgaged property. The business 
tha t is thus continued is the business of the 
company. That th is is so is evident. The 
receiver has the righ t, i f  he th inks fit, 
to  fu lf il or enforce, as the case may be, 
the contracts existing w ith the company. In  
doing so there is no question of novation. That 
would make his r ig h t so to do contingent on the 
consent of the other contracting party. I t  follows, 
therefore, tha t the entity tha t is a party to the 
contracts must be the same as before the enforce
ment of the security—that is to  say, must be the 
company. And th is is rendered evident also by 
the form  of the order which the court makes at 
the ir request, which is dated the 15th Jan. 1909. 
Dnder i t  the plaintifE is appointed “ to manage 
the business and undertaking of the defendants, 
Ind, Coope, and Co. L im ited .”  In  my opinion 
the word “  manage ”  there is used in  its ordinary 
sense. I  know no other meaning, and the context 
indicates no other meaning tha t i t  can bear. So 
fa r as the business of the company is concerned, 
M r. W hinney is in  the same position, and has the 
same powers, tha t the manager of the business of 
a company would have i f  he were appointed by 
the company itse lf. I t  is well settled tha t these 
do not include the power of borrowing money 
w ithout express authority, bu t tha t does not, in 
my opinion, detract from  the accuracy of the pro
position. No doubt, as I  have said, most im portant 
differences arise i f  a person attempts to enforce 
legal rights against the company. The company 
is in  the position of one tha t is carrying on busi
ness entire ly w ith  money and goods tha t do not 
belong to it ,  but which are, so to speak, lent to i t  
fo r the purpose of carrying on its  business. B u t 
transactions w ith regard to such money and goods 
fa lling  w ith in  the ordinary scope of business 
transactions such as the manager of a company 
would have the power to direct or to  carry out are 
ju s t as valid  as they would be i f  the money and 
goods s ti l l  belonged to the company. He can sell 
and buy, and he can use the p lant and premises that 
form  part of the security fo r the purpose of carry
ing on the business, and tha t business remains 
the business of the company, although the whole 
beneficial interest in  i t  may have passed to the 
debenture-holders. In  so doing he may, fo r 
instance, dispose of goods, and the transaction, i f  
w ith in his powers as manager, and fu lly  com
pleted, cannot be impeached. Sale is only one of 
the business operations w ith in  his authority. He 
can make contracts as to goods which create a 
lien, and once the lien has attached, i t  is as good 
Ss though the company had created i t  before his 
appointment. This being so, the letter of the 
13th Jan. has precisely the same effect, so fa r as 
the va lid ity  and effect of the transaction to which 
i t  relates is concerned, as i f  the words “  by A rthu r

F. Whinney, Receiver and Manager, C.C.C.,”  did 
not appear therein. The consignment to which 
i t  refers was made by Ind, Coope, and Co. Lim ited, 
and by nobody else, and the addition of the words 
“  Receiver and Manager ”  simply points to the 
fact that the p la in tiff has authority to  carry on 
the business of the company. For these reasons 
I  am of opinion tha t there was an identity between 
the shipper of these goods and the shipper of the 
previous consignments to which the lien refers. 
In  a ll cases the shipper was Ind, Coope, and Co. 
L im ited, and no one else. I  do not consider i t  
necessary to deal w ith the question of the differ
ence between the position of a receiver and 
manager appointed by the court and one 
appointed by the debenture-holders under powers 
contained in  the trus t deed. These matters may 
be im portant when we have to consider the 
nature and extent of the legal rights and remedies 
possessed by those who contract w ith  the com
pany and the mode in  which they can be 
enforced by application to the courts. B u t here 
we are only concerned w ith the authority of the 
receiver and manager and not w ith  his responsi
bilities. The defendants d id not require to come 
to the courts to ask fo r the ir aid. I f  I  am rig h t in  
holding tha t the p la in tiff was duly authorised to 
act as manager of the business of Ind , Coope, and 
Co. L im ited, and, as such, law fu lly  consigned 
these goods fo r shipment by the defendants m 
the name of the company on the terms of the 
b ills  of lading, the defendants acquired the lien 
claimed, and i t  is quite immaterial from  whom 
or by what procedure the p la in tiff obtained that 
authority, or what were the legal responsibilities 
he incurred by acting on it. To displace the lien 
you must show tha t he had no r ig h t to act as 
manager of tha t business—tha t is, you must 
challenge the va lid ity  of the order of the court 
which expressly authorises him so to do. I  shall 
therefore not discuss the cases which bear on the 
position and responsibilities of, and rights ot 
action against, receivers and managers, only 
adding tha t in  my opinion the decision in  B e id  
v. Explosives Com pany L im ite d  (57 L . T. Rep- 
439; 19 Q. B. D iv. 264) turned on the special 
circumstances of tha t case (as is evident from the 
judgments delivered), and does not ju s tify  the 
general proposition enunciated in  the headnote 
to tha t case. Such a proposition is quite incon
sistent w ith  the law as la id down in  the later 
case of B e  M a rr ia g e , Neave, an d  Co. L im ite d  ; 
N o rth  o f  E n g la n d  Trustee, Debenture, and Assets 
C o rpo ra tio n  L im ite d  v. M a rr ia g e , Neave, and Co- 
L im ite d  (75 L. T. Rep. 169; (1896) 2 Oh. 663, at 
p. 672). Lindley, L . J. there lays down the true 
principle tha t the receiver and manager is there 
to carry on the business of the company, and tha 
he does not oust the company, and tha t i t  is n° 
his function to break any contracts of the coni' 
pany. To my m ind the appointment by f “ ® 
court of a receiver and manager of a company 
has, in  itself, no more effect on any contract o 
the company, or on the continued identity  of *n 
business of the company, than a change o 
manager would have were i t  brought about by 
any other means, including the voluntary act 0 
the company. . „

The last argument on behalf of the p lam tin  
which i t  is necessary fo r me to refer is tha t to  
lien asserted cannot be supported because * 
would have been u lt ra  v ires on  the part of fn
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p la in tiff to  ship goods on terms involving 
such a lien, in  view of the fact tha t the whole 
property of the company had passed to the 
debenture-holders. The argument was expressed 
in  the follow ing way. The lien has the effect of 
making the shipowners secured creditors in 
respect of past unpaid freights, and this is a 
preference which the p la in tiff c ju ld  not give to 
them. I  fa il to understand this argument. For 
the purpose of considering its va lid ity  we must 
assume tha t the language of the b ill of lading 
makes the giving of the lien a condition of carrying 
the fresh consignment. The transaction is there
fore an ordinary business transaction. He pro
cured the carriage of the goods on known terms, 
and he must abide by those terms. There is no 
question here of the p la in tiff being taken by 
surprise, or of his not knowing the contents of 
the^bill o f lading. He wished, fo r the purpose of 
the business which he waB carrying on, to send 
goods to Malta, and the terms on which the 
defendants were prepared to carry those goods 
are expressed in  the b ill of lading. He chose to 
accept those terms, and I  have no doubt that he 
could have got the goods carried on no other 
terms, because shipping lines w ill not deviate 
from the ir recognised form  of b ill of lading. 
This being so, i t  is, to  my mind, u tte rly  
immaterial whether or not the effect of the 
terms is favourable or not to the defendants 
in  any respect whatever. The p la in tiff chooses, 
as manager, to send goods out on those terms, 
and the defendants are entitled to have them 
performed. One of them is tha t the defendants 
have a lien on the goods t i l l  certain sums ara 
paid. They are entitled to keep the goods t i l l  
tha t is done. For these reasons I  am of opinion 
tha t the decision of the learned judge was correct, 
and tha t th is appeal should be dismissed, with 
costs.

B u c k l e y , L.J. read the following judgm ent:— 
The question in  this case, other than the question 
of costs, is academic—an expression which gene
ra lly  conveys tha t i t  is of no practical importance 
to anybody—unless the facts are, as I  understand 
is the case, tha t the shipowner’s remedy against 
the company as debtors is not worth 20s. in  the 
pound. Under these circumstances the contest 
is really whether the shipowners, being unsecured 
creditors fo r unsatisfied fre ight, have by virtue of 
th is transaction with the receiver, become creditors 
holding a security upon the goods. I f  they have, 
they rank fo r payment not only in  p rio rity  to the 
other unsecured creditors of the company, but 
also to the debenture-holders, who have taken 
possession. Two questions do or may arise— 
namely, first, whether M r. Whinney did by this 
transaction give the defendants security ; and, 
secondly, whether i f  he purported to do so he 
acted w ithout having obtained the leave of the 
judge. An answer in  the negative to either of 
these two questions w ill determine the appeal in  
favour of the appellant. In  my opinion both are 
to be answered in the i egative. The defendants, 
by the ir letters of the 25th and 29th Jan., claimed 
tha t they were entitled to a lien on the goods to 
recover the amount of the unsatisfied fre ight. 
A common law lien, of couise, they could not 
have. The contention was tha t they had become 
contractually entitled to a lien or security upon 
the goods by virtue of clause 3 in  the b ill of 
lading. M r. Whinney, by his le tter of the

30th Jan., asked the defendants to allow the 
goods to go forward, leaving the question which 
the defendants had raised to be settled after
wards, and to th is course the defendants agreed. 
In  these circumstances the action was brought, i t  
is true, to recover the 1711. tha t was paid, but the 
rights are to be determined exactly as i f  the 
goods had not been released and the p la intiffs 
were suing to recover the goods, which claim the 
defendants were resisting upon the ground tha t 
fo r the purposes of the security the goods were 
theirs. Under these circumstances what is the 
answer to the first question—namely : Whether 
Whinney by th is transaction gave the defendants 
security P I t  is not immaterial—although, of 
course, i t  does not decide the question—that i f  he 
did he was clearly gu ilty  of a breach of duty. I t  
m ight have been expedient in the interests of the 
debenture-holders to have paid a debt fo r which 
they were not liable, because such an act would 
fu rther their interest in  the company’s under
taking. B u t there is no suggestion of any facts 
to lead to the conclusion that th is was so, and 
even i f  i t  had been so, s till the second question 
would then have arisen, which I  postpone fo r the 
moment. What M r Whinney did in  fact was 
to give the order contained in  the le tter of the 
13th Jan. and to ship the goods upon the terms 
of the h ill of lading. I  agree tha t the company 
were in this transaction the consignees, but not in 
the sense in  which the defendants seek to affirm 
tha t they were such. The debenture holders had 
intervened and, by a receiver appointed by the 
court, had taken possession. The shipper was 
not the mortgagor company, but the mortgagees 
by their receiver dealing w ith the assets of the 
company. The defendants had notice tha t this 
was so by the very terms of the le tter of the 
13th Jan. The persons to whom the ale was to 
be delivered were there described as Ind, Coope, 
and Co. L im ited, but that was the same Ind, 
Coope, and Co. L im ited  who signed the letter 
above, and was tha t company by M r. Whinney as 
receiver and manager. The shippers and the 
consignees were the same person, and tha t person 
was not the mortgagor, but the mortgagees by 
the ir receiver. Assuming then tha t clause 3 of 
the b ill o f lading is fo r a ll purposes to be 
read as formiDg part of the contract, there 
was no previously unsatisfied fre igh t due from  the 
mortgagees or from M r. Whinney the receiver 
acting fo r them. Mr. Leslie Scott has urged tha t 
the defendants knew only tha t Mr. Whinney was 
receiver and manager, and not tha t he was a 
receiver and manager appointed by the court. 
From this he seeks to evolve the proposition that 
they must have been dealing with him as agent 
fo r the mortgagor company as distinguished from 
the mortgagees who had by him taken possession. 
The contention is not, I  th ink, well founded in 
fact. Moreover, apart from this, M r. Whinney’s 
powers would not he enlarged by the fact, i f  i t  
existed, of the defendants’ ignorance. The point 
could result only in  personal lia b ility  in  Mr. 
Whinney, and not in  the creation of a security 
upon the goods, i f  upon other grounds no such 
security existed. In  my judgment, therefore, the 
defendants did not, by reason of the shipment 
made by the mortgagees, obtain a contractual 
lien or security upon the goods fo r the unsatisfied 
fre igh t due from the mortgagors. But, secondly, 
i f  I  am wrong in  the above and the transaction
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was one which would create a security, i t  could 
not do so in  law by reason of the fact tha t the 
receiver could not, w ithout the leave of the court, 
bind the debenture-holders by such an act. M r. 
Leslie Scott has urged tha t th is point is not open 
upon the pleadings. I  cannot see tha t th is is so. 
The p la in tiff sues to recover the 171Z. That in  
substance affirms tha t the defendants had not a 
security upon the goods. Both his w rit and his 
statement of claim disclose tha t he was suing as 
receiver and manager appointed under an order of 
the court. I t  was fo r tbe defendants, i f  they 
were going to raise the contention, to  set up tha t 
he must fa il to recover because they had a security, 
and fo r tha t purpose i t  was fo r them to allege 
tha t he had obtained the leave of the court which 
was necessary to give va lid ity  to such a security. 
How can i t  lie in  the defendants’ mouth to say 
tha t because they did not plead tha t such leave 
was given, the p la in tiff must fa il because the fact 
is tha t leave was not given P The p la in tiff is, I  
th ink, entitled to succeed upon the ground that 
the receiver neither could nor did create in  favour 
of the defendants any lien by contract extending 
to the unsatisfied debt of the mortgagor company. 
The appeal must be allowed, and judgment 
entered fo r the p la in tiff w ith costs, including the 
costs of this appeal. A ppea l a llowed.

Solicitors fo r the p la in tiff, D av id so n  and 
M o rriss .

Solicitors fo r the defendants, B aw le , Johnstone, 
and Co., agents fo r H i l l ,  D ick in so n , and Co., 
Liverpool.

HIGH COURT OF JUSTICF.

K IN G ’S B E N C H  D IV IS IO N .
Tuesday, Oct. 25, 1910.

(Before D a r lin g , B ic k fo r d , and Lord 
Co ler id g e , JJ.)

H aylet  (app.) v. T hompson (resp.). (a)
Seam an—A rtic le s— Voyage to end “ as m ay be 

requ ired  by m aster ” — D ischarge o f  cargo—■ 
T a k in g  bunker coal f o r  fu tu re  voyage— E n d  o f  
voyage.

A  seaman signed a rtic les  to serve on board a sh ip  
f o r  a voyage n o t to exceed two years and  “  to 
end a t such p o rt in  the U n ited  K in g d o m  o r Con
t in e n t o f  E urope  (w ith in  home trade  l im its ) as 
m ay be requ ired  by the m aster.”  The  sh ip  sa iled  
f r o m  London  w ith  a cargo and  u lt im a te ly  came 
to R otte rdam , where the last o f  the cargo was 
discharged. She then came to the T yne , hav ing  
between 100 and  200 tons o f bunker coal on 
board. I n  the Tyne she took on board a fu r th e r  
su p p ly  o f 1300 tons o f  bunker coal, and  the 
seaman there c la im ed h is  discharge and wages 
on the g ro u n d  th a t the voyage had, come to an 
end. The m aster had n o t requ ired  the voyage to 
end a t the Tyne, and he declined to discharge  
the seaman on the g round  th a t the voyage was 
no t completed, bu t he d id  no t then say where the 
sh ip  was proceeding to, bu t a fte rw a rd s  sa id  th a t 
she was to proceed to Glasgow. The  1300 tons 
o f coal was no t re q u ire d  to take the sh ip  to 
Glasgow.

~~ (a) Reported by W . W . Ob », Esq , Barrister-a t L a n .

H e ld , th a t the mere fa c t  o f  ta k in g  on board the 
1300 tons o f  bunker coal in  the T yne  was not o f  
i t s e lf  suffic ient to show th a t the voyage ended at 
the Tyne, and  as the m aster had  n o t requ ired  i t  
to end a t the Tyne the voyage was not ended 
there, and  the seaman was no t e n tit le d  to c la im  
h is  discharge and wages.

The Scarsdale (10 Asp. A la r . L a w  Cas. 525 
(1907); 97 L . T . Rep. 526 ; (1907) A . C. 373) 
fo llowed.

Case stated by two justices of the peace in and 
for the county borough of South Shields, 
sitting as a court of summary jurisdiction.

A t the police-court in  the borough a complaint 
was made by Peter Thompson (the respondent) 
under sect. 164 of the Merchant Shipping Act 
1894, fo r tha t he the appellant did neglect and 
refuse to pay one Peter Thompson the sum of 
8i. 8s. 5Jd., being wages earned by and due to 
him on the 4th A p ril 1910 as a seaman law fu lly 
engaged on board the steamship Sarstoon, which 
complaint was heard by the justices on the 
5th A p ril 1910, when they ordered the appellant 
to  p-\y to  the respondent the sum of 8/. 8s. 5id .  
so claimed by him as aforesaid, together w ith the 
sum of l i .  3s. 6d. costs.

Upon the hearing of the complaint the following 
facts were proved or adm itted :—

On the 6th Jan. 1910 the respondent Peter 
Thompson signed articles to serve as an able 
seaman on board the steamship S arstoon  “  fo r 
a voyage not exceeding two years duration to 
any portB or places w ith in the lim its  of 75 degrees 
north and 60 degrees south (latitude commencing; 
at London proceeding thence to Barbadoes v ia  
Dartm outh and fo r any other ports w ith in  the 
above lim its, trading in  any rotation, and to end 
at such port in  the U nited Kingdom  or Continent 
of Europe (w ith in home trade lim its) as may be 
required by the master.”

The rate of wages to be paid to the respondent 
fo r his services on board the vessel was to be 41. 
per month.

The steamship Sarstoon  sailed from London on 
the 9th Jan. 1910 laden w ith a general cargo and 
proceeded to the West Ind ia  Islands, calling at 
Barbadoes, Trinidad, and Demerara, and u lt i
mately to St. K i t t s ; from  there the vessel pro
ceeded w ith a general cargo to Havre, where part 
of the cargo was discharged, then to London 
where fu rther part of the cargo was discharged 
(where some stores fo r the next foreign voyage 
were taken on board), and thence to Rotterdam, 
where the remainder of the cargo was discharged. 
The vessel then came to Tyne Dock, on the river 
Tyne, where she arrived on Sunday the 3rd A p ril 
1910—London, Rotterdam, and the Tyne being 
ports w ith in  the home trade lim its.

When the vessel arrived in  the Tyne there was 
between 100 and 200 tons of bunker coal on board, 
which tbe appellant stated was not sufficient for 
a voyage from the Tyne to Glasgow at tha t period 
of the year, bu t in  the opinion of the justices the 
vessel had sufficient coal on board to take her 
from Rotterdam to Glasgow.

The daily consumption of coal on board th 0 
vessel was between 25 and 26 tons, and the appel" 
lan t stated i t  would be necessary to take 200 tons 
fo r the passage from  the Tyne to Glasgow, but 
the justices d id not agree w ith this.

On the arriva l of the vessel a t London, before 
she proceeded to Rotterdam, the respondent
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applied to the chief officer of the ship to he dis
charged and paid off, but he was told he would 
have to proceed to Rotterdam in the vessel as the 
whole of the cargo was not to be discharged at 
London. When the vessel arrived in  the Tyne he 
again applied to the appellant to be discharged 
and paid off, but he, the appellant, declined to 
discharge the respondent on the ground tha t the 
voyage was not completed, although he did not 
at tha t time, or, indeed, at any time before the 
hearing of the complaint, te ll the respondent 
where the vessel was to proceed to after leaving 
the Tyne.

W hile  in  the Tyne the vessel took on board 
1300 tons of hunker coal.

I t  was not u n til the 5th A p r il tha t the appel
lan t intim ated tha t the vessel was to proceed to 
Glasgow.

I t  was admitted tha t the amount claimed by 
the respondent had been earned by him.

On the part of the respondent i t  was contended 
that the voyage fo r which he had engaged himself 
to serve on board the vessel ended in  the river 
Tyne, and tha t he was entitled to his discharge 
and to be paid the amount o f wages due to  him.

On the part of the appellant i t  was contended 
tha t the respondent was not entitled to his 
discharge on the ground tha t the Tyne was not 
the port in  the United K ingdom  at which the 
voyage was to end, as he, the appellant, had not 
so required i t  to be, as provided by the articles.

The attention of the justices was called to the 
case of The Scarsdale (sup.).

The justices stated :
In our opinion the voyage ended in the port of the 

Tyne, and in coming to this conclusion we have care
fully considered the judgments given by the learned 
judges in the before-mentioned case of The Scarsdale 
{ubi sup.). Lord Loreburn, in delivering judgment in 
that case said : “  It is true that the master may choose 
at what port in the United Kingdom or within home 
trading limits the voyage is to end, but that does not 
mean that he can prevent a voyage from ending when 
in fact it has ended. It seems that he is the person who 
has to fix upon the port where the voyage is to end, but 
if he fixes upon a port where in fact the voyage does 
end, although he may not intend that the voyage shall 
end there, the voyage is none the less ended at that 
port.” We thought those words directly applied to this 
case in view of the fact that whilst in the Tyne, 
although there were between 100 and 200 tons of bunker 
coal on board, a further supply of 1300 tons of coal was 
shipped. This, in our opinion, indicated the commence
ment of a further venture, and that the old voyage was 
ended. We therefore came to the conclusion that the 
respondent was entitled to claim his discharge, and to 
he paid the amount of wages due to him.

B y sect. 164 of the Merchant Shipping Act 
1894 (57 & 58 V ie t. c. 60):

A seaman . . . may as soon as any wages due
to him, not exceeding 501., beoome payable, b u b  for the 
same before a court of summary jurisdiction in or near 
the place at whioh his service has terminated, or at 
which ho has been discharged, or at whioh any person 
on whom the claim is made is or resides

J . Ti. A tk in ,  K.O. (w ith him L ew is  N oad  
a*>d R aebu rn ) fo r the appellant.— I t  was at 
one time contended tha t where a ship dis
charged her cargo at one port which was" 
different from the port of loading, the voyage 
ended at the port where the cargo was dis
charged. That caused the inconvenience of 

V ol. X I. . N. S.

finding a fresh crew to take the vessel to the port 
o f loading, w ith  the result tha t a clause is inserted 
in  articles defining the end of the voyage as being 
a port w ith in  home trade lim its  required by the 
master. The va lid ity  of th is clause was con
sidered in  The Scarsdale (sup.), and ic was held by 
the House of Lords tha t i t  was a perfectly valid 
clause, and one which could properly be inserted in  
the articles. The ship went to the Tyne fo r orders 
and fo r bunker coal, and the master’s position 
was tha t he had not had orders as to where the 
ship was to proceed to, whether Glasgow or 
London, and could not te ll where the final port 
was, but when the case came before the magis
trates he then had his orders and to ld the respon
dent the ship was to go to Glasgow. I t  cannot 
be suggested tha t w ith in  the meaning of the 
articles the master had required the Tyne as the 
end of the voyage ; but i t  is said tha t because the 
ship had sufficient coal at Rotterdam to take her 
to Glasgow, therefore she must have called at the 
Tyne fo r some other reason than to get bunker 
coal. The answer is tha t a prudent shipowner 
w ill always bunker his ship at a port where he 
can get the cheapest coal, although i t  is not the 
final port of discharge. The test applied by the 
magistrates was a wrong test. The mere fact that 
the ship had discharged all her cargo before she 
reached the Tyne, and had gone to the Tyne fo r 
bunker coal, the place where she could get it, did 
not put an end to the voyage. The magistrates 
relied on the fact tha t the ship took th is coal on 
board in  the Tyne, but tha t cannot be sufficient 
against the plain words of this clause to show that 
the voyage ended at the Tyne. The master did 
not require the voyage to end there, and tha t is 
the real test, as la id down in  The Scarsdale (u b i 
sup.). The voyage p r im a  fa c ie  ends where the 
master requires i t  to  end, subject to th is tha t 
when the tacts show tha t the ship had begun to 
load a fresh cargo and had started out on a fresh 
voyage and the master had not required the 
voyage to end but was going on, then the voyage 
m ight end at the port where the fresh cargo was 
being taken on board, although the master had 
required the voyage to end at a port beyond that. 
I f  i t  could be shown tha t the voyage must neces
sarily have ended before the port to which the 
master required the seaman to go, then the require
ment of the master would be wrong, because he 
would be requiring the seaman to go to a port 
beyond the end of the voyage. I t  is impossible to 
say that the voyage necessarily comes to an end 
merely because the ship has gone to a port to take 
in  stores or bunker coal i f  the master is entitled 
as i t  is submitted he is, to order the ship to go on 
to  the place where she is to be loaded. The 
sole reason given by the justices was tha t the 
ship took in  bunker coal sufficient fo r another 
voyage.

A b in g e r  fo r the respondent.—I t  is a question of 
fact in  each case what is a voyage or the end 
of a voyage. Lord  Loreburn, L.C. said in  The 
Scarsdale (u b i s u p .) : “  I t  must in  each case be 
a question of fact what is a voyage, and in  
ascertaining what i t  is a court may regard the 
follow ing among other considerations: The 
duration of the adventure in  point of time and its 
un ity  ; its  geographical lim its  and d irection ; 
whether new cargoes are shipped,”  and so on. 
Lord  James said he founded his judgment on the 
particular facts of the case. The fact here found is

3 U
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tha t the voyage had come to an end, and tha t fact 
is found upon some of the very materials which the 
Lord  Chancellor suggested are ingredients in  
determining whether a voyage has come to an end 
—namely, whether new cargoes are shipped. The 
justices therefore applied the ir minds to the very 
questions to which i t  was suggested they should 
apply them, and they found as a fact tha t th is was 
a fresh voyage. Where a master calls at a port 
fo r commodities which cannot be fo r tha t voyage, 
then i t  is open to the justices to find, as they 
found here, tha t a new voyage began in  the Tyne. 
The ship here took in  1300 tons of coal, although 
the evidence was tha t she had sufficient coal to 
take her to Glasgow. That was cargo and she 
was taking fresh cargo on board, and the justices 
have found tha t she was taking tha t coal not fo r 
the purpose of tha t voyage, bu t fo r the purpose 
of a new voyage. When a ship has discharged a ll 
her cargo and has got to a home port, the voyage 
is at an end. The justices say, “  In  our opinion 
the voyage ended in  the port of the Tyne.”  That 
is a finding of fact, and th is court cannot review 
i t  unless there was no evidence at a ll upon which 
they could so find. There was abundant evidence 
to support the ir finding.

A tk in ,  K.C. in  reply upon the question whether 
the finding of the magistrates was not a finding 
of fact.—I f  the magistrates have found as a fact 
that the voyage ended in  the Tyne then there was 
no evidence upon which they could so find, and 
this court can review the ir finding. The onus is 
on the seaman to show tha t the voyage has 
ended at some place other than tha t required 
by the master, and the respondent has not Bbown 
that.

D a r l i n g , J.—In  this case I  th ink  the appeal 
should succeed. The ship was chartered fo r a 
voyage not to exceed two years. She went to 
various places outside the U nited K ingdom  and 
she came back to London. She went from London 
to  Rotterdam, getting rid  of some of her cargo in 
London and the rest of i t  a t Rotterdam. From 
Rotterdam she came across to the Tyne, and the 
master did not require tha t the voyage should end 
there ; and, as fa r as tha t is concerned, everything 
goes to show tha t at tha t time the voyage was 
continuing. The natural way to terminate the 
voyage by virtue of such a clause as th is in  the 
contract under which the ship sails is tha t the 
master should require tha t the voyage should end, 
and then i t  does end, but at the time in  question 
he did nothing of the kind. Being in  the Tyne, 
the master did a not unnatural th ing. He meant 
to go to Glasgow, he had got between 100 and 
200 tons of coal on board, and he could have got 
to Glasgow w ith tha t coal, but being in  the Tyne 
he takes in  bunker coal—tha t is coal which is pre
sumably to be used fo r moving the ship—to the 
extent of 1,300 tons. Thereupon, the magistrates, 
having considered the case of The Scarsdale  (u b i 
sup.), decided by the House of Lords, set to work, 
as one can gather from the case stated, to apply 
tha t case, and particu larly what was said by the 
Lord  Chancellor, to  the facts of this case, and 
they came to the conclusion tha t i t  was proved 
tha t although the master had not required the 
voyage to end at the Tyne, yet merely because he 
had taken in  1,300 tons of coal and tha t coal was 
not necessary to take the ship to Glasgow, he 
thereupon had terminated the voyage, because if  
anyone terminated i t  he did, and tha t act of his

terminated i t  at Newcastle in  the Tyne, although 
he had not required tha t i t  should be terminated 
there. I  should have said myself that in  the 
absence of a requirement tha t i t  should terminate, 
th is fact was no evidence whatever tha t the 
master meant tha t the voyage should terminate 
in  the Tyne. I  should have said i t  meant th is ; 
F inding himself in  a place where coal, presumably, 
is p lentifu l, and having in  contemplation the con
tinuance of the voyage, he prepared at Newcastle 
fo r the continuance of the voyage—which had not 
come to an end—beyond the port at which he 
found himself and where coal happened to be 
p len tifu l. I f  he had been in  some port where he 
had taken in  oranges, or anything of tha t kind, the 
magistrates would not have come to this conclu
sion. They came to th is conclusion simply 
because what he took on board was coal, and they 
seemed to feel themselves forced to say that 
because he took in  coal he must have meant that 
the voyage was at an end. I  th ink  tha t the facts 
show this. The master may have meant tha t the 
voyage should s til l continue, and he took in  coal 
enough to continue tha t existing voyage fo r a 
long tim e ; bu t i t  may be tha t be th ough t; “  The 
voyage w ill soon come to  an end, not here in  ^New- 
castle, bu t perhaps at Glasgow, or perhaps at 
London. I  may require the coal to finish the voyage 
and I  shall not find coal so easily a t Glasgow or at 
London; I  w ill take in  coal now in  contemplation 
of my voyage extending beyond this place, 
although I  may have to finish i t  presently, either 
at Glasgow or at London.”  I  can see nothing 
unreasonable in  that, upon the analogy tha t we 
are to ld to prepare in  this life  fo r the lite 
which is inevitably to follow, and the wise ones 
amongst us do prepare, as th is mariner did at 
Newcastle.

P i c k e o r d , J.—I  agree. The d ifficulty 1 have 
had has been whether we are not precluded by 
the finding of fact by the magistrates tha t the 
voyage had come to an end in  the Tyne. I f  they 
had found tha t fact upon evidence proper to be 
submitted to them, 1 do not th ink  we could 
have said tha t the voyage did not end there. 
According to the articles the respondent wrs to 
serve for a certain voyage, defined in  its  duration 
and in  its  lim its , to  end at such port in  the United 
K ingdom  or Continent of Europe w ith in  home 
trade lim its  as may be required by the “ aster 
Therefore the firs t th ing to consider is, W  here 
did the master require th is voyage to end. The 
vessel bad gone to several ports, and she had clis- 
charged the last of her cargo at Rotterdam, so 
tha t she was clear of cargo at Rotterdam. That 
the voyage does not necessarily end where she 
discharges the whole of her cargo is clear upon 
two considerations. F irs t, the articles do not say 
so, but they say tha t the end is to be at suen 
port as is “  required by the master ” ; and, 
secondly, tha t was expressly decided in  the case 
of The Scarsdale (u b i sup.), because in  tha t case 
Bargrave Deane, J., in  the A dm ira lty  P 1V̂ 81̂  ’ 
held tha t where there was a charter to discharg 
at Southampton, tha t was a requirement tha t to 
voyage should end at Southampton, and the 
cision was reversed by the Court of Appeal, a 
the decision of the Court of Appeal was afiir“ ®“  
by the House of Lords. This vessel, having been 
cleared of cargo at Rotterdam, then went to tn 
Tyne, and I  should have been more satisfied it 
had some statement in  the case as to why 3
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went to the Tyne and what the circumstances 
were under which she went from  the Tyne to 
Glasgow. A ll tha t we have stated is tha t she did 
go to the Tyne, and there the respondent applied 
fo r his discharge, and the master said he would 
not give him his discharge because the voyage was 
not ended and the vessel was going on further. 
Very much the same th ing happened in  the case 
of The Searsdale (uh i sup.), as between Southamp
ton and Cardiff, except tha t in  tha t caBe the mas
ter did say he was going to Cardiff, whereas in  
this case the master simply said he was going 
further. Being in  the Tyne, the vessel took in 
1300 tons of bunker coal, and she at any rate 
took in  a quantity of bunker coal tha t was not 
required, according to the finding of the 
magistrates, from  the Tyne to Glasgow, and 
the magistrates have found tha t by reason 
of her taking in bunker coal which was not 
required fo r the voyage to Glasgow but would be 
required on a new voyage, on which she was to 
proceed possibly from Glasgow, th is voyage had 
come to an end in  the Tyne. I  was troubled at 
firs t as to whether tha t was not a question of fact 
by which we were bound, but I  do not th in k  i t  was 
so intended by the magistrates. I  am inclined to 
th ink  from the form of the case tha t what they 
meant to say was this : “  We consider tha t the fact 
that she took in  bunker coal which would be used 
upon a subsequent voyage was of itse lf sufficient 
to bring this preceding voyage to an end. We 
wish to know whether tha t is r ig h t or not p ”  I  do 
not th ink  i t  is right. I  th ink  tha t tha t fact would 
no doubt be a fact to be considered, but when the 
master requires the voyage to end not at the Tyne 
but at Glasgow, the mere fact tha t being in  the 
Tyne he takes in  bunker coal which w ill a fter
wards be required, or even tha t he has gone to the 
Tyne to take in  tha t coal fo r a fu ture voyage is 
not necessarily itse lf sufficient to Bhow tha t the 
voyage ended at the Tyne. Therefore, 1 do not 
th ink  tha t is a finding of fact which concludes as 
in  th is case, and I  do not th in k  tha t the facts' as 
stated show tha t the voyage did come to an end 
before its  p r im d  fa c ie  end, namely, the place 
where i t  was required by the master to end. 
Therefore I  agree tha t the appeal should be 
allowed.

Lo rd  Co le r id g e , J.—We are asked to hold as 
a matter of law tha t because the ship took in  coal 
at Newcastle fa r beyond the necessity of its  voyage 
to the required port, therefore, as a matter of law 
the voyage ipso fa c to  came to an end. I  do not 
th ink  tha t tha t is at a ll a correct view of the law, 
and although i t  lies upon the owner, assuming 
tha t Newcastle was not the required port, to  Bhow 
tha t Newcastle was not the end of the voyage, 
merely showing tha t the ship at Newcastle took 
in bunker coal in contemplation of going farther 
on some voyage beyond Glasgow, does not seem 
to me to require us to hold as a matter of law tha t 
the voyage ended ipso fa c to  at Newcastle.

A ppea l a llowed.

Solicitors fo r the appellant, B o tte re ll and Roche, 
fo r B o tte re ll, Roche, and Tem perley, Newcastle- 
upon-Tyne.

Solicitor fo r the respondent, A lexande r S m ith , 
fo r R obert W in ske ll, South Shields.

H O U SE OF L O E S S .

Nov. 14 and  Dec. 13, 1910.
(Before the L ord Cha nc ello r  (Loreburn), 

the E a rl of H alsbury , Lords A tk in so n  
and Sh a w .)
M cD ermott (Pauper) v. O wners of th e  

T in to r e tto , (a)
on appeal  from  th e  court of appeal  in

E N G L A N D .

E m p lo ye r and  w o rkm an— Seam an— In ju r y  by 
accident — C om pensation  — Wages p a id  a fte r  
accident.

The benefit of compensation is  app lied  to seamen by 
sect. 7, sub-sect. \ ,  of the W orkmen’s Compensation 
A c t 1906, but the weekly payment is  not payable in  
respect of the period d u rin g  w hich the shipowner 
is  under the M erchant S h ipp ing  A cts liab le  to pay  
the maintenance of in ju re d  seamen.

The 1st schedule of the A c t, p a r. 3, says that in  
f ix in g  the iveekly payment “  regard sha ll be had 
to any payment, allowance, or benefit w hich the 
workm an m ay receive from  his employer d u rin g  the 
period of his incapac ity .”

L o rd  Loreburn, L .C . : I n  order to ca rry  out the 
m anifest in ten tion  of the A ct, some lim ita tio n  ought 
to be imposed on these wide words. The generality  
of the words is  lim ited , and they mean that a man  
is  not to be p a id  twice over by the overlapping of 
benefits derived from  two separate Acts of 
Parliam ent.

Shipowners p a id  a seaman in ju re d  abroad his 
wages to the date of h is discharge and also his  
medical expenses and the expenses of h is  
maintenance t i l l  h is re tu rn  to E ng land  under 
the provisions of the M erchant S h ip p in g  Acts  1894 
and  1906.

H eld, that, in  f ix in g  the weekly payment of compen
sation under the W orkmen’s Compensation A c t 
1906, regard must not be had to the above p a y 
ments.

Judgm ent o f the C o u rt o f  A ppea l reversed.

A ppeal  in  fo rm a  p a u p e ris  from a judgment of 
the Court of Appeal (Cozens-Hardy, M  R. and 
Farwell, L .J .), Kennedy, L.J. dissenting, reported 
101 L . T. Rep. 90; (1909) 2 K . B. 704, setting 
aside an award of the County Court judge of 
Lancashire s itting  at Liverpool.

The appellant was a seaman an board the 
steamship T in to re tto , o f which the respondents 
were owners. On the 21st Dec. 1908, while the 
ship was at sea, he met w ith  an accident arising 
out of and in  the course of his employment, which 
incapacitad him. He was in  the doctor’s hands 
t i l l  the ship reached New Pork on the 29th Dec. 
1908, when he was discharged and paid off. He 
was conveyed to a hospital in  New York, 
where he remained as a patient fo r some 
weeks, and fina lly  returned to England on the 
11th March 1909. The respondents paid the 
appellant his wages up to the date of his 
discharge, and also his medical and other 
expenses t i l l  his return to England under the 
provisions of the Merchant Shipping Acts 1894 
and 1906.

Upon an application to the County Court judge 
to fix  a weekly payment to the appellant as com

ía) Reported by O. E. M a ld e n , Esq., Barrister-M -Law.
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pensation under the Workmen's Compensation 
A c t 190G, the learned judge declined to have 
regard to the wages which had been paid to 
the applicant between the date of the accident 
and his discharge, during which time i t  was 
admitted th a t he had done no work, but the 
m ajority  of the Court of Appeal held tha t the 
judge was wrong in so doing. The workman 
appealed.

S tew art B ro w n  and i f .  H . H a rd in g  appeared 
fo r the appellant.

S ir B . F in la y ,  K.C. and Segar fo r the respon
dents.

S te w a rt B ro w n  was not called on to reply.

A t  the conclusion of the argument fo r the 
respondents the ir Lordships took time to consider 
the ir judgment,

Dec. 13—Their Lordships allowed the appeal 
and gave judgment as follows :—

The L ord Cha nc ello r  (Loreburn). — My 
Lo rds : In  th is case I  agree w ith Kennedy, L.J. 
The only facts relevant, in  my view, are as follows : 
McDermott, a seaman on board the steamship 
T in to re tto , broke his th igh  by an accident on 
the 21st Dec. 1908. On the 29th Dec. 1908 he 
was discharged and placed in  hospital in  New 
York. He recovered sufficiently to bear the 
journey to England, and arrived in  England on 
the 11th March 1909, s til l incapable of work. The 
owners of the steamship T in to re tto  paid him his 
wages from the 21st Dec. t i l l  the 29th Dec. Also 
they paid his medical and surgical expenses, and 
maintenance in  hospital in  New York. They were 
obliged to pay wages and the rest under the 
Merchant Shipping Acts. Further, they admit 
the ir lia b ility  to pay him compensation under the 
Workmen’s Compensation A c t in  respect of his 
incapacity from  the 11th March 1909, when he 
returned to England. B ut, say the owners, the 
County Court judge, in  assessing tha t compen
sation, ought to have had regard to the eight 
days’ wages which this man received from  his 
employers between the 21st and 29th Dec., and 
ought to have made some, i f  only a nominal, 
deduction accordingly. Now, th is contention 
rests upon par. 3 of the 1st schedule to the Act 
of 1906, which runs as follows: “ In  fix ing the 
amount of the weekly payment regard shall be 
had to any payment, allowance, or benefit which 
the workman may receive from his employers 
during the period of his incapacity.”  Were not 
these eight days’ wages a payment? say the 
owners. Was the payment not received from 
the employers, and during the period of the 
man’s incapacity ? A ll this is undeniably true, 
and unless your Lordships are prepared to say 
tha t the lite ra l words of the A c t must sulfer 
lim ita tion , in  accordance w ith precedent, in  order 
to carry out the manifest in tention of the Act, 
the owners w ill prevail. L e t me, to  begin with, 
take the lite ra l words, and see what they would lead 
to in  a wholly unqualified construction. The eight 
days’ wages were undoubtedly a payment. But 
was not the money paid fo r this man’s maintenance 
and fo r medical and surgical re lief a “  benefit ”  
received by him from his employers ? Obviously 
i t  was, and, i f  so, the County Court judge ought 
to  have had regard to the benefit as well as to 
the payment, and have made a deduction fo r

the one as well as the other. The same also i f  
the owners had during the period of incapacity 
paid to the seaman arrears of wages due long 
before the accident, or even a sum of money due 
fo r breach of contract on an earlier voyage, or for 
almost any cause which you please to name. I t  
would be a “  payment ”  in  the lite ra l words of the 
Act, and so regard must be had to i t  in  fixing the 
weekly sum to be given as compensation fo r the 
incapacity caused by the accident. This last 
result would, of course, be so preposterous that 
S ir Robert F in lay was constrained to adm it the 
need of some words to be read in to the clause. 
The payment, allowance, or benefit must, he 
argued, be iu  respect of the incapacity. But 
tha t would s til l entitle the owners to deduct the 
money spent on maintenance, which is almost 
equally absurd, because in  tha t view the longer 
a man had been kept away from England by the 
consequences of his accident the more he would 
have to fo rfe it out of the compensation which 
begins to become payable when he comes home. 
I t  is obvious, and was not disputed at the 
Bar, tha t some lim ita tion  must be imposed 
upon these wide words, and the only question 
is what tha t lim ita tion  should be. We must, 
in  my opinion, seek fo r i t  in  the scheme 
of the two Acts w ith which this case is 
concerned. I  w ill present i t  quite summarily. 
When a seaman meets w ith an accident at sea 
which disables him, he must be paid his wages 
t i l l  he reaches a port where he can be dis
charged. Further, i f  he is discharged at a 
foreign port, the owners must maintain him and 
furnish him w ith medical aid t i l l  he is able to 
travel and reaches a port in  th is country. That 
is the law under the Merchant Shipping Acts. 
Then the Workmen’s Compensation A ct 1906 
takes up the tale. Before 1906 the seaman was 
not w ith in the Act. In  1906 the r ig h t to com
pensation fo r accidental in ju ry  was extended to 
seamen, and begins when the in jured seaman 
ceases to be entitled to maintenance. I t  is cleai 
tha t compensation is to begin exactly where the 
r ig h t to maintenance ends. Reading the words 
of the A ct which we have to construe in  the ligh t 
of what I  have ju s t said, I  have no d ifficulty m 
seeing where the ir generality is lim ited. I t  is 
not every payment, allowance, or benefit which 
the workman may receive from the employer 
during the period of his incapacity which the 
County Court judge must have regard to. I t  is 
only such as are received in respect of the in 
capacity and received in  respect of tha t period 
of i t  which is covered by the compensation. R  
means, in  short, tha t the man is not to be paid 
twice over, by the overlapping of benefits de
rived from two separate Acts of Parliament, 
feel no hesitation in  reading such words into 
the statute. The same th ing has been done by 
this House before, notably in  interpreting the 
Succession D uty  Acts in  order to avoid a plain 
absurdity. In  th is case i t  is necessary, in  order 
to avoid a plain frustration of the obvious inten
tion of the Legislature. f

The Earl of H alsbury .—M y Lo rds : I  am oi 
the same opinion. I t  seems to me that, 
usual, we have slipshod phraseology pu t in to an 
Act of Parliament, but I  th ink  tha t i t  may »e 
solved by almost one sentence; the payoien 
( I  use the word in  its  s tr ic t sense) are not v 
overlap.
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Lord A t k i n s o n .— My Lords : The facts of this 
case have been stated by the Lord Chancellor w ith 
sufficient fullness. The payments madet o the 
appellant for his benefit were by no means gratu i
ties. The respondents were bound to make them 
under the provisions of the Merchant Shipping 
A c t of 1891, and the amending Act of 1906. By 
sect 155 of the first-mentioned statute a seaman’s 
r ig h t to his wages begins from the time when he 
begins work, or at the time specified in  his agree
ment fo r the beginning of his work or presence on 
board, whichever firs t happens. By sect. 158, i f  
his services terminate before the date contem
plated in  tha t agreement, either by wreck or loss 
of his ship, or by his being le ft on shore at a 
foreign port, under the certificate therein men
tioned, by reason of his unfitness or inab ility  to 
continue the voyage, he is entitled to be paid his 
wages up to the date of such termination. He 
loses his r ig h t to wages fo r any time during which 
he unlawfully refuses or neglects to work when 
required so to do, unless the court having cogni
sance of the matter directs otherwise, and fo r any 
time during which he is in  prison (sect. 159); but 
he is entitled to his wages while he is rendered 
incapable of performing his duty by illness, unless 
i t  is proved that the illness has been brought 
about by his own w ilfu l actor defau lt: (Beet. 160). 
And whether well or i l l ,  from whatever cause, 
capable of performing his duty or incapable of 
performing it, at sraor in  harbour, well-conducted 
or i l l  conducted, in  prison or free, he is entitled 
to his maintenance as long as he is not discharged 
from his ship. By the statute 6 Edw. 7, c. 48 (the 
Merchant Shipping A c t 1906), the 1894 Act 
is amended, and the rights and privileges of 
seamen are extended and safeguarded. By 
sect. 28 elaborate provision is made in  the case 
in  which a seaman belonging to any B ritish  
ship is le ft behind out of the B ritish  Isles fo r 
making a record of the wages due to him, and 
of the effects which he may have le ft behind, and 
fo r delivering an account of these to the proper 
officer on the termination of the voyage, together 
w ith an account of the expenses, i f  any, caused to 
the master or owner of the ship by reason of the 
absence of the seaman. In  a case in  which the 
absence is due to desertion, neglect to jo in  his 
ship, or to any conduct constituting an oftence 
under sect. 221 of the principal Act, these ex
penses are deducted from the wages due; so 
tha t i f  no expenses be caused to the master 
or owner by reason of the misconduct ot the 
defaulting seaman, he is entitled p r im d  fa c ie  
to receive the fu l l  amount of the wages due 
to him. By sects. 30 and 31 the exercise by the 
master of his power of discharging a seaman at a 
foreign port is lim ited and subjected to the 
supervision of the authority there indicated, and 
by sect. 32 i t  is provided tha t “  where the service 
of a seaman belonging to a B ritish  ship terminates 
at a port out of H is Majesty’s dominions, other
wise than by the consent of the seaman to be 
discharged during the currency of the agreement, 
the master of the ship shall, besides giving the 
certificate of discharge, and besides paying the 
wages to which the seaman is entitled, make 
provision in  accordance w ith this Act fo r his 
maintenance, and fo r his return to a proper return 
port.”  So tha t as fa r as wages and repatriation 
are concerned the appellant would be entitled to 
a ll tha t he has received in  the present case i f  he

had been discharged in  Hew York otherwise than 
by his own consent, whatever the cause of the 
discharge. Sect. 34 provides in  effect tha t i f  any 
master of, or seaman belonging to, a ship receives 
any hurt or in ju ry  in  the service of the ship, or 
suffers from illness not due to his own w ilfu l act 
or default, or to his own misbehaviour, the expense 
of providing the necessary surgical and medical 
advice, and attendance and medicine, and also the 
expenses of his maintenance u n til he is cured or 
dies, or is returned to a proper return port, and 
of his conveyance to the same, shall be defrayed 
by the owner of the ship w ithout any deduction 
from  his wages. S im ilar provisions are introduced 
to meet the case of the temporary removal of a 
seaman from  his ship, either to prevent the spread 
of infection or fo r the convenience of the Bhip. In  
each and every one of these cases, i f  the seaman 
be not discharged, or do not desert, or absent 
himself w ithout leave, he would be entitled to 
receive his wages while i l l  or incapacitated, and 
medical advice and maintenance in addition. No 
distinction is drawn between the wages paid to 
him and maintenance and advice provided fo r him 
or given to him under such circumstances. I f  the 
one be treated as compensation fo r an in ju ry  
sustained so must the other. Up to his discharge 
he would be entitled to receive wages, and main
tenance, and medical advice. A fte r his discharge 
his wages would cease. These were the mutual 
rights of the appellant and the respondents under 
the Merchant Shipping Acts when he landed in 
England on the 21st March 1909. He then made 
a claim fo r compensation under sect. 7 of the 
Workmen’s Compensation Act 1906 in  respect of 
the in ju ry  by accident which he had sustained. 
This statute firs t extended the benefits to 
seamen. I t  was admitted that his claim was 
good, and tha t he was entitled to compensation, 
but i t  was contended on behalf of the respon
dents that under the provisions of rule 3 
of the 1st schedule annexed to th is statute of 
1906 the County Court judge, in  fixing the 
amount of the weekly payments payable to tne 
appellant, should have regard w ith a view 
to the ir dim inution to any payment, allowance, 
or benefit paid by the employer to the appel
lan t in  respect of the seven days from  the
21st Dec. to the 29th Dec. 1908, when he
was on board his ship, undischarged but in 
capacitated from duty. Though in  this case the 
amount in  dispute is small, the principle involved 
is of considerable importance. The main, i f  
not the sole, question fo r decision is whether 
the contention so put forward is or is not well 
founded.

The County Court judge held tha t the pay
ment of th is week’s wages to the appellant 
was wholly irrelevant to the claim made by
him under sect. 7 of the statute of 1906, and
was therefore not a matter to which he (the 
judge) was bound to have any regard. I  under
stand Kennedy, L  J. to have concurred in  tha t 
view. In  my opinion they were both right, and I  
th ink  tha t their decision is in  accordance witn 
reason and justice. The W orkmens Compensa
tion A c t provides that, where death does not 
ensue, compensation must be given in  the form  of 
weekly payments. The mode in  which those 
weekly payments are to be fixed, the period during 
which they are to be paid, and the fact that, save 
in  the case of death, a lump sum is not to be
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given, would go to show tha t what in  rea lity  is 
compensated fo r is the loss of the power of 
earning, rather than the pain or suffering which 
the workman has endured. As soon as his inca
pacity ceases, and his power of earning is restored, 
the weekly payments cease. I t  would, therefore, 
under these circumstances, appear to be only 
reasonable and rig h t that, in  fix ing the amount of 
the weekly payments, regard should be had w ith  a 
view to the ir d im inution to any payment, allow
ance, or benefit which the workman should receive 
from his employer in  respect of the in ju ry  and 
the consequent incapacity to earn ; else the 
workman would, in  effect, be compensated twice 
over, in  whole or in  part, fo r the same loss of 
earning power. Rule 3 deals w ith these la tter 
matters, but the words “ in  respect of the in ju ry  
and the incapacity resulting from i t ”  do not 
occur in  tha t rule ; yet they must he implied, 
otherwise this grotesque result would follow, tha t 
money due and payable to the workman before 
the accident happened, fo r wages, money lent, 
work done, or even damages fo r breach of contract 
or tort, would to taken in to consideration with 
the view, admittedly, of reducing the weekly 
payments. S ir Robert Finlay, as I  under
stood, frank ly  admitted this. Now, i f  the 
weekly sum, measured in  the manner pre
scribed, and payable while incapacity continues, 
is adequate compensation fo r the loss of the power 
of earning during tha t period, i t  is evident tha t a 
seaman who claims under sect. 7 does not claim 
compensation fo r his entire loss at all. He only 
claims payment of these weekly sums in respect 
of the period during which his incapacity shall 
continue after the lia b ility  of the owner under 
the Merchant Shipping Acts to defray the ex- 
penses of his maintenance shall have ceased. 
Though sect. 7, sub-sect, (a), recognised tha t the 
incapacity may commence at the moment of the 
accident, i t  confines the weekly payments to tha t 
portion of the duration of the incapacity which ex
tends beyond the period of the lia b ility  of the owner 
fo r maintenance. On what conceivable ground can 
this be done, unless i t  be on the ground tha t the 
section has itse lf made a rough kind of set-off, and 
treated a ll the benefits conferred upon seamen by 
these Merchant Shipping Acts as equivalent to 
the weekly payments receivable under the W ork
men’s Compensation Act, during tha t stage or 
period of incapacity in  the course of which those 
benefits were received or enjoyed ? Maintenance 
lasts the longest of these. The seaman must be 
maintained u n til he is repatriated. I f  he be then 
completely cured and able to work, he gets nothing 
whatever under the W orkmen’s Compensation 
Act, however serious his in ju ry , or great the pain 
and suffering which he has endured, or prolonged 
the antecedent incapacity. In  this case the firs t 
stage of incapacity covered nearly three months. 
S ir Robert F in lay admits tha t the loss result
ing from the early stage of the incapacity 
must be treated as compensated for, but he 
insists tha t i t  is compensated for, not by a ll the 
benefits secured to the seaman by the Merchant 
Shipping Acts, but by one of them alone—namely, 
maintenance. B u t wages, medical attendance 
and advice, medicines, and the cost of repatria
tion  come w ith in the words of rule 3. They are 
“ payments, allowances, or benefits”  in  as true 
a sense as is maintenance, and there does not 
appear in  the nature of the th ing any reason

why a workman who must while in  health be 
paid wages, and also be maintained, should, i f  
incapacitated by accidental in ju ry  of the kind 
mentioned, be held to be compensated fo r a ll loss 
by being maintained only. There does not appear 
to me to be any warrant fo r the distinction thus 
drawn. A ll  payments, allowances, or benefits of 
the k ind mentioned secured to the seaman by 
these Merchant Shipping Acts must, I  th ink, be 
regarded w ith  a view to a reduction of the weekly 
payments, or must a ll be disregarded. B u t i f  all 
these benefits are to be taken in to consideration 
bonâ f id e  w ith  a view to a reduction of the 
weekly payments covering the second period 
of the incapacity, in  the manner contended 
for, and the imperative directions of the 
A c t and rules be not disregarded, then where 
these benefits are as substantial as they must have 
been in  the present case, the weekly payment 
must be very considerably reduced. For i t  would 
be a mere evasion of the statute and the rule to 
pretend to regard them in  such a case, and then 
make a nominal reduction in  respect of them, or 
no -eduction at all. I f ,  however, th is be so, the 
benefits secured to seaman by the Merchant 
Shipping Acts prejudice them seriously. They pay 
a double debt. They firs t debar the seaman from 
receiving any compensation fo r loss sustained 
during the earlier period of his incapacity how
ever long ; and secondly, i f  the A c t be adminis
tered honestly, they must dim inish somewhat, and 
may dim inish considerably, the weekly payments 
to which he would be entitled during the second 
part of his incapacity. I  cannot but th ink  that 
such a result would not only be opposed to every 
principle of justice, bu t would also defeat the 
very purpose and object of sect. 7 of the statute. 
In  my view the County Court judge not only was 
not bound, bu t was not entitled to have regard to 
any of the benefits mentioned, such as wages 
paid or maintenance given, simply because they 
were not received by the appellant during the 
particular period of his incapacity w ith which 
alone the County Court judge had to deal, and in 
respect of which alone he had to fix  the weekly 
payments. They had, I  th ink, served the purpose 
assigned to them by the statute. They had 
satisfied the earlier lia b ility  of the employer to 
make weekly payments during the firs t stage ol 
the incapacity, and were, therefore, matters 
irrelevant to the claim which the County Court 
judge was considering, and upon which he was 
deciding. B y the admission of the respondents 
the words of the rule cannot be taken literally- 
I t  must be construed as i f  i t  contained words 
which i t  does not contain, lim itin g  its reach and 
generality, and defining to some extent its  purposs 
and operation. In  holding, as I  do, that the 
cessation of the owner’s liab ility , being fixed by 
the statute, is a new point of departure, as I  thin*1' 
i t  is, “  the payments, allowances, and benefits ”  to 
which regard must be had in  the fix ing of the 
weekly payments must be those received w ithin 
tha t period of incapacity fo r and in  respect o 
which alone those payments are to be fixed, I  do 
no violence to the language of the rule com
parable to tha t which must admittedly be done to 
i t  to  avoid the grotesque results which I  have 
already mentioned. I  th ink, therefore, that the 
decision of the Court of Appeal was wrong, aim 
should be reversed, and tha t of the C o u n ty  
Court judge restored, and tha t this appea
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should be allowed w ith  the costs usual in  such 
cases.

Lord S h a w .— M y Lords: I t  is unnecessary 
fo r me to recapitulate the facts which have been 
already stated in  the judgments of some of your 
Lordships. By the Merchant Shipping Acts a 
seaman who is in jured is entitled to payment of 
wages un til the firs t port of landing, and to 
medical expenses and maintenance u n til he is 
returned to the port at which he was shipped, or 
to another port agreed to by him. A ll  these pay
ments are debts due by the employer to the 
seaman. By sect. 3 of the 1st schedule to the 
Workmen’s Compensation Act 1906 i t  is pro
vided tha t “  in  fix ing the amount of the weekly 
payment”  of compensation ‘ ‘ regard shall be 
had to any payment, allowance, or benefit which 
the workman may receive from  his employer 
during the time of his incapacity.”  The benefits 
of th is A c t have been extended to seamen. In  
ordinary circumstances the compensation to an 
in jured workman runs from the date of the 
in ju ry  ; but, w ith  regard to the special case of 
seamen, as the employers were under the obliga
tions above mentioned, which subsist u n til the 
date of the seaman’s being landed in  a home 
port, i t  is provided that the weekly payment 
under the Workmen’s Compensation A c t shall 
not begin to run u n til after tha t date. Clash
ing or overlapping of the remedial provisions of 
the two Acts is thus avoided. Up to the date of 
landing the employer must discharge the debts 
due under the Merchant Shipping Acts, and only 
fo r the period subsequent to  th a t date does 
workmen’s compensation run. \V hen, therefore, 
the 1st schedule dealing w ith the scale and 
conditions of compensation uses the language 
(sect. 1, sub-sect. 6) “ Where to ta l or partia l 
incapacity fo r work results from  the in ju ry , a 
weekly payment during the incapacity ”  shall be 
paid, tha t must mean during the incapacity in  
respect of which a payment by the employer 
under the Act is due. In  the seaman’s case such 
a payment is not due, as stated, u n til he is landed 
at a home port. S im ilarly when in  sect. 3 the 
language is used “  regard shall be had to any pay
ment, allowance, or benefit which the workman may 
receive from the employer during the period of his 
incapacity,”  there is much to suggest tha t the 
very same interpretation must be made- namely, 
tha t what is meant is the period of his incapacity 
in  respect of which a payment by the employer 
under the Compensation A c t is due. In  the 
present case no such payment was made. I t  is, 
however, not necessary to decide the case upon 
that ground, for, in  my opinion, the expression 
“  payment, allowance, or benefit which tbe work
man may receive from  the employer during the 
period of his incapacity,”  does not cover the dis
charge or settlement of a debt due to the workman 
from his employer. The case aimed at by the 
statute is simply and easily figured. I t  is tbe 
case of a workman injured, but of an interval 
elapsing between the date of the in ju ry  and the 
award or decree in  his favour. That in terval 
may be prolonged by litiga tion  either to settle 
points raised by those representing the workman, 
or, in  the more frequent 'case, by insurance com
panies representing the employer. D uring tha t 
interval the in jured workman’s house must, so to 
speak, be kept over his head, and a considerate 
Qmployer may, not unnaturally, desire to give a

“  payment, allowance, or benefit ”  to him and his 
household in  the meantime. The object of the 
statute is to secure and encourage an employer 
so disposed by making the payment, which 
is tru ly  a payment by way of allowance or 
benefit, a proper credit item against the 
compensation when i t  comes to be assessed 
ultim ately. That is what the statute means. 
B u t in  my opinion i t  does not mean to make 
the discharge or settlement of a debt which 
was due to the workman from the employer 
enter in to  the account. I t  could never be righ t 
to  give to a debtor who was liable to payment of 
both and each of two debts the power of treating 
the payment of debt No. 1 as p ro  tan to  
an extinction of debt No. 2. In  the present 
case the employers propose to pu t as a debit 
item against compensation running from  tbe 
11th March 1909 the payment of a debt due on 
the 29th Dec 1908—namely, the payment of the 
workman’s wages due to him by statute and con
tract on tha t date. I  th ink  that such a transaction 
would be illegitim ate, and tha t the words of the 
A c t do not ju s tify  it. Such a construction 
appears to me to tw is t what was a protection and 
encouragement to the considerate employer in 
making what may jus tly  be treated as an advance 
to an in jured workman into a punishment upon 
the workman fo r accepting during his disable
ment payment of a debt justly due to him as a 
creditor. I f  the words “  payment, allowance, or 
benefit”  are looked at by themselves they do 
undoubtedly cover the payment of a debt. 
I  desire to examine this. I f  the employer 
owed to his workman a debt of, say, 100Z., 
and were to pay tha t debt after the in ju ry , 
but before the assessment of damage, i t  would, 
I  presume, be maintained that, a payment having 
been made, the judge, in  assessing the compensa
tion due to the workman in  respect of his injuries, 
must have regard to th is payment in  the sense 
tha t he must make a deduction from  the compensa
tion, or possibly wipe i t  out. The words, or rather 
the individual word, of the A ct could be appealed 
to in  justification of this proceeding. Upon 
which I  observe tha t I  reckon i t  to be quite un
sound, and to be productive of wrong and mis
chief, to  interpret a remedial statute in  the sp irit 
o f meticulous literalism. Everyone would, I  
presume, agree in  such an instance as I  have 
ventured to  give. B u t whether the debt be large or 
small, due fo r wages, fo r arrears, or on any ground 
whatever, i t  does not appear to me to affect the 
question. I  do not th ink  i t  legitimate to in tro 
duce th is element in to the construction of such a 
clause. The present case is a good instance of the 
necessity of avoiding such results, and, w ith regard 
to ;,the language employed by the Legislature, 
I  see no disloyalty to the text of the statute in  
a construction which treats “ payment, allowance, 
or benefit ”  simply as meaning payments 
by way of allowance or benefit in  the sense which 
I  have explained, and as excluding the settlement 
of debts which were due to the workman on 
other grounds. The text, i f  properly construed, 
seems to be quite apt enough to meet the case 
aimed at. In  my opinion the action of the 
learned County Court judge in  disregarding the 
payment in  th is  case was r ig h t and proper. I  
agree w ith the course proposed.

O rder appealed f ro m  reversed, llespondents  
to pa y  to the appe llan t h is costs in  th is
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Nov. 10, 14, and Sec. 12, 1910.
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

the E arl of H a l s b u r y , Lords A t k i n s o n  and 
S h a w .)

O w n e r s  o f  C a r g o  o f  S t e a m s h i p  T o n g a r i r o  
v .  A s t r a l  S h i p p i n g  C o m p a n y , (a )

ON A P P E A L  FR O M  T H E  C O U R T OF A P P E A L  IN  
E N G L A N D .

C o llis io n — B o th  to blame— R ig h ts  o f  ow ner o f  
cargo— Ju d ica tu re  A c t 1873 (36 &  37 Viet. c. 66), 
s. 25, sub-s. 9.

The ru le  la id  down in  The M ilan (1 A la r. L a w  Cas- 
0 . S. 185 (1861); 5 L .  T. Rep. 590; Lush . 388), 
th a t in  the case o f a co llis io n  between two ships, 
where both are to blame, an  innocent cargo 
owner can on ly  recover h a lf  h is damages f ro m  the 
owners o f  the other sh ip , is  a ru le  “  i n  fo rce  in  
the C ou rt o f A d m ira lty  . . .  a t va riance  
w ith  the ru les in  fo rce  in  the courts o f  common 
la w "  w ith in  the m eaning o f  sect. 25, sub-sect. 9, 
o f the Ju d ic a tu re  A ct 1873.

Judgm ent o f  the cou rt below affirm ed.
A p p e a l  from a judgment of the Court of Appeal 
(Vaughan W illiam s, Fletcher Moulton, and 
Buckley, L .JJ  ), reported 11 Asp. Mar. Law Cas. 
451 (1910); 103 L . T. Rep. 359; (1910) P. 249, 
affirming a judgment of the President, S ir S. Evans.

The question was whether, when there has been 
a collision between two ships in  such circum
stances tha t both vessels are to be deemed in  fault, 
and cargo on one of the ships has been damaged 
by the collision, the owners of the cargo so 
damaged, being in  no way identified w ith the 
owners of the carrying ship, can recover the whole 
or only a moiety of their damages from the owners 
of the other ship.

The collision occurred on the 27th Nov. 1908, 
near the South Goodwin Lightship, between the 
respondents’ steamship D ru m la n r ig  and the New 
Zealand Shipping Company’s steamer Tonga
r iro .  Both vessels sustained in j uries, and damage 
was done to both cargoes.

The facts are set out fu lly  in  the report in  the 
court below. The A dm ira lty  registrar found 
tha t the owners of the cargo on the T on g a riro  
were only entitled to recover from  the owners of 
the D ru m la n r ig  half the damages which they had 
sustained, in  accordance w ith the rule laid down 
by Dr. Lushington in  The M ila n  (sup.). This 
report was confirmed by the President.

S ir R . F in la y ,  K.C., B a ilhache , K.C., and 
D um as, fo r the appellants, contended tha t the 
provision in  sect. 25, sub-sect. 9, of the «1 udicature 
A c t 1873 tha t “  the rules hitherto in  force in  the 
Court of A.d.miralty so fa r as they have been at 
variance w ith the rules in  force in  the courts of 
common law ”  should, prevail in  proceedings fo r 
damages arising out of tlie  collision of two ships,

(a ) R e p o rte d  b y  C . E . M a l d e n , E s q ., B a r r ia te r -a t -L a w

where both shall be found to have been in  fault, 
must be understood as applying to such rules as 
are correct in  law, and was not intended to make 
erroneous rules prevail. The supposed rule here 
is clearly enoneous. The decision in  The M U an  
(u b i sup.) rests upon no principle whatever, i t  
was based on the theory of the identification of a 
passenger w ith the conveyance in which he was 
travelling which was adopted in  Thorogood v. 
B ry a n  (8 C. B. 115), but tha t case was overruled 
by the Court of Appeal in  The B e rn in a  (6 Asp. 
Mar. Law Cas. 75 (1887); 56 L. T. Rep. ..58 ; 1- P- 
D iv. 58), which was affirmed in  th is House (6 Asp. 
Mar. Law Cas. 257 (L888); 58 L . T. Rep. 423 ; 13 
App. Cas. 1) and the whole basis of the decision in 
The M ila n  was destroyed. [Lo rd  S h a w  referred 
to P a lm e r v. W ick S team ship Com pany (71 L. 1- 
Rep. 163; (1894) A . C. 318).] “ In  fo rce ’ must 
mean “  properly in  fores.”

A s p in a ll, K.C., L a in g , K.C., and B a lloch , for 
the respondents, maintained tha t the decision 
of the Court of Appeal was righ t. The rule 
was discussed in th is House in  Stoomvaar 
M aatschappy  v. P e n in s u la r  and  O r ie n ta l Steam  
N a v ig a tio n  Com pany (4 Asp. Mar. Law Cas. 567 
(1882); 47 L . T. Rep. 198; 7 App. Cas. 795), but 
i t  was not necessary fo r the decision of tha t case. 
I t  is not affected by the decision in  The B e rn ina  
(u b i sup.). The rule was established in  H a y  v. Le  
Neve (2 Shaw Sc. App. 395), and the cases from 
1789 onwards show tha t ship and cargo were always 
held to be on the same footing, though the actual 
point was never la id down in  terms t i l l  The M ila n  
in  1861, but in  tha t case Dr. Lushington, whose 
experience of the A dm ira lty  Court dated from 
1815, said tha t the practice appeared to have 
been uniform . I t  cannot, therefore, have been 
founded on the case of Thorogood v. B ry a n  (ub i 
sup.), which was decided in  1849. The Court 
of Appeal recognised the rule in  C hartered  
M erca n tile  B a n k  v. N e the rland  Steam  N a v ig a tio n  
Com pany (5 Asp. Mar. Law Cas. 65 (1883); 4
L . T. Rep. 546; 10 Q. B. D iv. 521). I t  is clearly 
a rule “  hitherto in  force ”  w ith in the A c t of 187o- 
They also referred to

The Woodrop Sims, 2 Dodson, 83.
S ir R . F in la y ,  K .C . in  r e p ly .— “  H itherto  in 

fo rce ”  means “ according to the true v ie w  oi 
A dm ira lty  law.”  In  The C ity  o f  Manchester
(4 Asp. Mar. Law Cas. 261 (1880); 42 L . T. Rep- 
521 ; 5 P. D iv. 221) James, L .J. appears to have 
doubted the rule supposed to have been la id down 
in  The M ila n .

A t the conclusion of the arguments their 
Lordships took time to consider the ir judg
ment.

Dec. 12.—Their Lordships gave judgment as 
follows :—

The L o r d  C h a n c e l l o r  (Loreburn). — My 
L o rd s : I  th ink  i t  clear tha t the Court of ApPea; 
was righ t. The p laintiffs, owners of cargo, haa 
the ir goods on board the steamship T o n g a r i r o .  

This vessel collided w ith the steamship D ru m -  
la n r ig ,  and i t  is to  be taken tha t both vessel 
w e re  to  b la m e . A c c o r d in g ly  th e  p la in t i f f s  c la im  
a g a in s t  th e  o w n e rs  o f  th e  D r u m l a n r i g  d a m *# ©  
f o r  in ju r y  to  t h e i r  go ods b y  th e  c o ll is io n . I t * 8 
o n ly  a  q u e s tio n  as .to  d a m a g e s . C a n  th e  p la in t in 8 
re c o v e r  th e  w h o le  o f t h e ir  loss, o r  o n ly  5 0  p e r  
cent, of i t  V In  order to apply the statutory
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direction contained in  the Judicature A ct of 
1873, sect. 25, sub-sect. 9, “  In  any cause or pro
ceeding fo r damages arising out of collision 
between two ships, i f  both ships should be found to 
have been in fault, the rules hitherto in  force in  
the Court of Adm ira lty, so fa r as they have been 
at variance w ith the rules in  force in  the courts 
of common law, shall prevail,”  le t me firs t see 
what is the rule at common law. In  1873, when 
the A c t was passed, the supposed rule was tha t 
the owner of goods in  such a case could recover 
nothing at a ll, because he was imagined to be 
identified w ith  the ship in  which his goods were 
stowed, and, she being in  fau lt, he also was dis
abled by her disability. There was really nothing 
to say either in  principle or good sense fo r this 
metaphysical view, and i t  was fina lly exploded by 
the decision of th is  House in  The B e rn in a  (sup.), 
which decided that so fa r from  recovering nothing 
the owner of cargo could recover the fu l l  amount of 
his loss. The law of A dm ira lty  was different. In  
A dm ira lty  the rule had been fo r a long tim e that 
in  case of collision between two ships, where 
both were to blame, each shipowner could recover 
from  the other one-half his loss. In  1861, in  The  
M ila n  (sup.) D r. Lushington d irectly decided that 
the owner of cargo in  one of the ships could in 
like manner recover only one-half o f the loss from 
the other ship, and he expressly repudiated the 
supposed doctrine of common law, relying upon 
the uniform  practice in  Adm ira lty. How old that 
practice may have been in  regard to cargo is not 
quite certain. D r. Lushington spoke of i t  as 
uniform, forty-nine years ago. The question before 
us is, to my mind, very simple. I t  is th is : Was this 
A dm ira lty  rule in  1873 a rule “  h itherto in  force,”  
or was i t  not P That is to say, Was i t  a rule 
under which the court regularly acted P I  th ink  
tha t i t  clearly was. Accordingly, i t  p ie vails over 
the common law rule, whether we take tha t to be 
the erroneous practice which obtained before the 
decision in  The B e rn in a  o r the sound law which 
obtained after it. S ir Robert F in lay ’s argument, 
when sifted, really means tha t although this 
A dm ira lty  rule had in  1873 been *• h itherto in  
for?«,”  yet tha t i t  ought not to have been in  force, 
because i t  was founded on some sort o f com
promise w ith  the erroneous and now discarded 
practice in  common law, and, therefore, must fa ll 
when the error in  regard to the common law was 
corrected. I  th ink  tha t i t  is not so in  fact, and that 
the practice as to the cargo owner only receiving 
one-half his loss may have been based upon the 
sim ilar and long-settled practice as to shipowners. 
Perhaps the analogy was a false one and 
the practice not really fa ir. Indeed, tha t is my 
own opinion, and I  should be very glad i f  I  could 
Award to these p la in tiffs the fu ll amount of their 
claim. B u t we must obey the A ct of Parliament, 
and when once i t  is made good tha t the rule as to 
recovering one-half only was in  1873 “  hitherto 
in  force,”  we have no choice. I f  th is state of the 
law is to  be remedied the remedy must be pro- 
rided by the Legislature. I t  is no valid argument 
to say tha t i t  ought never to have been established. 
I t  may, indeed, be said tha t the effect of this 
view is  to s te re o ty p e  all the A d m ir a l t y  ru le s  
w h ic h  w e re  in  fo rc e  in  1 8 7 3  w h e re  th e y  v a r ie d  
f r o m  th e  c o m m o n  la w  ru le s , e ve n  i f  i t  
s h o u ld  a f te r w a r d s  a p p e a r  t h a t  th e y  o u g h t  n o t  to  
h a v e  b e e n  in  fo rc e . O n  th e  o th e r  h a n d , th e  
opposite construction would ignore altogether the 

V o l  X I., N. S

words of the Act, “  h itherto in  force.”  I  do not 
feel at libe rty  to do this.

The E a rl of H a l s b u r y .—M y Lords : For my 
own part I  th ink  tha t the whole case which has 
to be decided here lies in  the construction of those 
words in  the Judicature A ct of 1873; and whatever 
m ight have been in my opinion—and I  confess 
tha t i t  has wavered very much in  the course of 
th is case—I  must abide by the plain language of 
the statute. I t  seems to me tha t where there have 
been rules which have been in  force, and the 
words of the statute are “  rules hitherto in  force,”  
we m.ust give effect to that enactment. W hile  I  
entirely agree w ith the view pointed out by Lord 
A tkinson of what the courts— Courts o f Appeal as 
well as other courts—are supposed to do, tha t is 
not to  make law, bu t simply to affirm what the 
law is and so to represent it, on the other hand 
I  should have fe lt extreme difficu lty in  deciding 
this case but fo r the express words of the enact
ing clause of the A ct of 1873. The real tru th  is 
that the Court of A dm ira lty—tha t is to say, the 
Court of the Lord H igh  Adm ira l—administered 
a different system of jurisprudence, and i t  is not 
apt language to speak of an alteration of the law 
as a rule of co u rt; but I  have come to  the con
clusion tha t what the Legislature meant was tha t 
there should be from henceforth a change in  the 
law, i f  there was any difference. I  do not th ink  
tha t i t  was very apt language, and I  somewhat 
lament tha t the opportunity was not taken to put 
in  express terms what in such cases as th is should 
be the law. I t  is a part of tha t system of legis
lation by reference which I  th ink  has led to so 
much difficu lty in  the explanation of the law. 
A t the same time I  must abide by what the law 
is as exhibited by what are called the Rules of 
the Adm ira lty  Court, and I  th ink  tha t I  must 
take i t  tha t the Legislature meant, i f  there was 
any difference, to change the law. There is no 
doubt tha t the difference of adm inistration of the 
Lord  H igh  Adm ira l by his court was not a 
question simply of practice such as would be 
appropriately described as a rule of court, but i t  
was a different system of jurisprudence which 
under the circumstances was administered (and 
I  must assume by authority which was good) in  
tha t court differently from  the law of England. 
One knows historically, of course, tha t from the 
reign of R ichard I I .  downwards there was a con
stant conflict between the courts of common law 
and the Court of Adm ira lty , and, in  the form  of 
prohibition, i t  arose from  tim e to time. One 
reason fo r i t  was tha t there was a difference in  
the law—not merely in  the practice of the court, 
but a difference in  the law. I f  one reads the pre
face made by Lord  Tenterden when he published 
his work on the subject, A bbo tt’s Law of M er
chant Ships and Seamen—a preface dating, I  th ink, 
from 1802—one sees the different elements from  
which what was called the ju risd ic tion  in  Adm i
ra lty  arose. I t  was by no means the same source 
of law as those which were the sources of 
the common law. D ifferent circumstances, of 
course, gave rise to different administration, and 
the effort on the one side was to apply tha t 
v e r y  im m o r a l  m a x im  B o n i  j u d i c i s  e s t  a m p l i a r e  

j u r i s d i c t i o n e m ,  and o n  the o th e r  s id e  to  k e e p  w h a t  
w as a  m ix tu r e  o f  c o m m e rc ia l c u s to m s  b o th  o f  th e  
sea a n d  o f  c o m m e rc e  a p p lic a b le  th e r e fo re  to  a l l  
n a t io n s ; f r o m  w h ic h  c a m e  th e  e x t r a o r d in a r y  
m ixture of lthodian law and French law, and the

3  X
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Edicts of Louis X IV . ; and a ll those things were 
mixed together, and we got a system of ju risp ru 
dence which was administered in  the Court of 
A dm ira lty . I  say th is w ithout reference to what 
was the true view of the law, and I  agree tha t i t  
is only the ju risd ic tion of the court to  lay down 
wbat is the existing law, and not to  attem pt to 
alter or even improve i t ;  but while I  say tha,t, 
on the other hand I  th ink  tha t th is which would 
have been an extremely interesting archæological 
disquisition is simply settled by th is tha t the 
Legislature Bays th a t what was constantly called 
(whether r ig h tly  or wrongly) the rule of the 
A dm ira lty  Court as laid down is tha t which we 
are now to accept as the law ; and although I  
feel very strongly the effect of the argument of 
counsel fo r the appellants on the subject, I  th ink  
th a t these words eBtop me from  going fu rther 
than th is—to ascertain, i f  I  can, what was the 
rule of the Court of Adm ira lty, and i f  I  can 
ascertain i t  I  %m to apply i t  in  such a case as 
this. Under these circumstances I  have no 
alternative but to  say tha t I  agree w ith the 
decision which has been given, and I  agree 
accordingly w ith  the motion to be made by the 
Lord  Chancellor.

Lo rd  A t k i n s o n .—M y Lords : The sole ques
tion  fo r decision in  th is case is th is whether the 
rule of law in  force in  the Court of Adm ira lty  in  
th is country in  the year 1873, to  the effect that 
when two ships collide, each being found to 
blame, the innocent owner of the cargo carried 
by one of them is only entitled to recover half 
the damages which be has sustained from  each 
ship in  default, is s til l in  force. This, again, 
depends upon two considerations—first, whether 
th is rule is in  reality based on the principle 
th a t the cargo carried is identified w ith the ship 
which carries it ,  according to the principle laid 
down in  the case of Thorogood v. B ry a n  (ub i 
sup ) ; and, secondly, whether, even i f  th is be so, 
the rule is stereotyped and continued m  torce 
by the provision of sect. 25, sub-sect. 9, ot the 
Judicature A c t 1873. Your Lordships, m  the 
case of The B e rn in a  (u b i sup.), undoubtedly he d 
tha t the case of Thorogood v. B ry a n  was wrongly 
decided, and tha t the principle laid down in  i t  
was erroneous in  law ; and counsel fo r the ap
pellants contend tha t because of th is the rule 
of law based upon the principle so held to be 
erroneous must, in  the construction of the 
above-mentioned provision of the Judicature Act, 
be treated as non-existent, since the rules 
mentioned in  the sub-section mean true rules 
of law, not rules la id  down in  misapprehension 
of what the law on the subject really is. 
I  presume tha t every decision of your Lordships 
House as a final Court of Appeal must in  strict- 
ness be regarded as a decision simply declaring 
the law, or as a decision declaring the law and 
applying i t  to  the particular facts of the case, or 
as a decision applying to those facts the law as 
already declared by your Lordships on some 
previous occasion. In  your capacity as a final 
Court of Appeal you, in  the stric t sense, neither 
make new law nor alter the old law, but merely 
declare what the law really is. When, therefore, 
a decision of any tribunal brought before your 
Lordships on appeal is reversed, i t  must be 
assumed tha t tha t tribuna l has misunderstood the 
law and declared i t  erroneously, or has misapplied 
the law, tru ly  interpreted, to the facts of the case.

When, therefore, the law laid down by such a 
tribuna l as the Court of Adm ira lty, no matter how 
often, or over what a period of time, is declared 
by your Lordships’ House to have been la id  down 
erroneously, the rule must be treated as i f  i t  had 
never existed—treated as a mere misrepresen
tation or misstatement of the law, which, this 
being once authorita tive ly pointed out, goes for 
nothing. I  shall presently consider whether the 
appellants’ contention as to the foundation of this 
rule be sound or not ; but, even assuming that i t  
is sound, I  do not th ink  tha t the rule, however 
erroneous, can be thus got rid  of. The words 
of the sub-section are ; “  The rules hitherto in 
force in  the Court of Adm ira lty , so fa r as they have 
been at variance w ith the rules in  force in  the 
courts of common law, shall prevail.”  The words 
“  hitherto in  force,”  or words equivalent to them, do 
not occur in  sub-sects. 10 or 11 of the same section 
dealing w ith the conflict between the rules of the 
common law and the rules of law as administered 
by the Court of Equity. The words “  so fa r as 
they have been ”  are also peculiar to this sub
section. They point apparently to the past, and 
i t  certainly would appear to me tha t both these 
phrases have been introduced in  order to stereo
type and perpetuate the rules of law in  force in  
the Court of A dm ira lty  when th is Judicature Act 
of 1873 was passed; while sub-sects. 10 and I t  
cover not only rules of law already enforced 
in  the Court of Equity, but rules which might in 
the course of time be adopted, and be in  antagon
ism either w ith the rules of the common law then 
existing or thereafter to be evolved. I  am unable 
to see wbat other object could have been aimed 
at, or what other purpose subserved, by the in tro 
duction of these words. On whatever principle 
this rule of law was in  reality founded, I  think 
tha t these words are too strong to be overcome, 
and that the rule must be held to be s til l in  force, 
and must be held to prevail over any rule of the 
common law w ith which i t  is in  conflict.

The question rem ains: Is  this rule in  reality 
based upon the principle of Thorogood v. B r y a n  

(u b i sup.) ? I f  not, its  authority is untouched 
by the case of The B e rn in a  (u b i sup.). Welb 
in  the firs t place the cargo is not completely 
identified w ith the ship which carries it, tor 
its  owner, though he, like  the owner of than 
ship, is only entitled to  recover halt the 
damage sustained from the owner of the othe 
ship,"is entitled to recover the other half from 
the owner of the carrying ship. Again, U r.  
Lushington in  The M ila n  (u b i sup.) discusses 
th is rule, first, from  the point of view of i 
abstract justice, and, secondly, from that of tn  
principles on which the A dm ira lty  practice 
founded. As to the firs t he says : “  The only 
inference which I  can draw from this view ot t 
m atter is tha t beyond a ll doubt an action woum 
be maintainable by the owners of the carg 
against the owners of either vessel, bu t to w ' 
extent damages should be recoverable agains, 
one party only is le ft an open question- 
He then proceeds to deal w ith the rule ol 
A dm ira lty  Court, and after pointing out tna 
H a y  v. Le Neve (u b i. sup.) decided tha t the owne 
of the cargo is only entitled to recover ha 
damages from  the ship which does not carry > 
he says: “  Abstract justice m ight give a remedy , 
the owner of the cargo against the owner of . 
vessel in  proportion to the culpability ot each, »
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as i t  is impossible, where both of them are in fault, 
to  apportion the blame s tric tly  by an equitable 
though arb itrary rule, 01, as i t  has been called 
a ju d ic iu m  rus tico ru m , the opposing ship is made 
liable to  one-half only of the damage, and the 
innocent owner of the cargo is le ft, as to the other 
half, to sue the owner of the ship on board which 
the goods were carried. I  do not see any 
injustice in  this arrangement; on the contrary, 
its  purpose is equity.”  He then proceeds to 
repudiate in  most explicit terms the authority of 
Thorogood  v. B ry a n , and refuses to be bound by it. 
He says : “  I t  is d ifficult to conceive how i t  can be 
contended tha t he— tha t is, the owner of the cargo 
—is particeps c r im in is  when he is not so either as 
principal or agent. I t  is argued tha t he shall be 
so considered, and deprived of his remedy because 
he himself or his agent selected the ship by which 
the goods were carried. B u t there is, in  my judg
ment, in  the mere selection of the ship fo r the 
cargo, none of the ingredients which constitute 
any kind of responsibity fo r a collision, fo r I  
cannot conceive a responsibility fo r an act done 
where the individual has not, either by himself 
or his agents, any power of interference or 
control.”

This would appear to me to be the precise 
line of reasoning which led the Court of Appeal 
and your Lordships’ House in  the case of The 
B e rn in a  to decide tha t Thorogood  v. B ry a n  
was wrongly decided, and to overrule it, and the 
case of A rm stro n g  v. Lancash ire  and  Y o rksh ire  
R a ilw a y  (33 L . T. Rep. 228; L. Rep. 10 Ex. 47) 
which followed it.  D r. Lushington proceeds to 
add: “ I  decline to be bound by Thorogood v. 
B ry a n  because i t  is a single case ; because I  know 
tha t i t  has been doubted by authority ; because i t  
appears to me to be not reconcilable w ith other 
principles la id  down at common law ; because i t  
is d irectly against H a y  v. Le Neve.”  Lord  Esher, 
M R ., in  commenting in  The B e rn in a  upon the 
passage in  D r. Lushington’s judgment, says : “  I t  
has been supposed that the ultim ate judgment of 
Dr. Lushington was inconsistent w ith th is stout 
disagreement, bu t he decided to give the p la in tiff 
only half his loss, upon wholly other grounds 
peculiar to the A dm ira lty  Court—namely, tha t i t  
bad always been the practice there, instead of 
saying tha t an innocent p la in tiff m ight recover 
his whole loss against any one wrongdoer, to say 
tha t he must recover part from  one and part 
from the o thers; and, i f  there are only two, 
half from each. He said in  terms tha t the 
p la in tiff must sue the owner or owners of the 
ship in  which his cargo was fo r the other half.”  
In  S toom vaart M aa tschappy  v. P e n in s u la r and  
O rie id a l S team  N a v ig a tio n  C om pany (u b i sup.) 
Lord Blackburn points out tha t this relief cannot 
be given to the owner of the cargo on the ground 
that the owners of each of the ships in  fau lt 
are, relatively to  the owner of the cargo, in  the 
position of jo in t wrongdoers, as is apparently 
suggested in  The L o rd  M e lv ille  (1816, 2 Shaw Sc. 
App. 402, cited in  H a y  v. Le Neve, u b i sup.). 
He says -. “  In  the possible event of one set of 
owners proving insolvent, w h ils t the others were 
solvent, the owner of the cargo would, i f  the rule 
was as la id down in The L o rd  M e lv ille , ‘ that the 
owners were liable jo in tly ,’ receive fu ll indemni
fication fo r his loss from the solvent owners. 
Hy the rule as la id  down in  H a y  v. Le  Neve he 
only gets one-half from  them, and gets a d iv i

dend only from  the insolvent owners.”  I t  would 
appear to me, therefore, tha t the rule applied 
in The M ila n  is not based upon the principle of 
Thorogood v. B ry a n  a t a ll, and was not so re
garded, but tha t i t  is based rather on some sup
posed principle of equity and justice to the effect 
tha t, as the innocent owner of the cargo suffered 
by the negligence of each of the ships found to 
blame, each should compensate him fo r a portion 
of his loss; and that, as i t  was found impossible 
to measure these respective portions according to 
the relative culpability  of the two wrongdoers, 
the portions were made equal, the owner of each 
ship being thus made liable fo r half the damage. 
I  am therefore of opinion tha t on both these 
grounds the judgm ent appealed from was righ t, 
and tha t the appeal should be dismissed with 
costs.

Lord  S h a w .—M y Lords : I  concur in  the 
judgment of the Lord  Chancellor. A  col
lision took place between the two ships Ton
g a r iro  and D ru m la n r ig  under circumstances 
in  which i t  is admitted tha t both vessels 
were in  fau lt. A  claim is made fo r damage 
to cargo on board the T o n g a riro . N ot fo r very 
many years would i t  have been doubted tha t in  
Buch a case the owners of cargo were entitled to 
recover the ir damages d istributed in  moieties 
between the two ships. In  the present case, how
ever, i t  is maintained tha t th is rule of d istribution 
is not a rule of the Adm ira lty, bu t is a mistake of 
many years’ standing, arising out of a decision 
of D r. Lushington in  The M ila n , decided in  the 
year 1861. I t  is accordingly fu rthe r maintained 
that, there being no rule of the Adm ira lty applic
able to such a situation, the rules of the common 
law liab ility  apply, and tha t the o wners of the cargo 
on board the T o n g a riro  are accordingly entitled to 
recover not a moiety, but the whole, of their 
damages from the owners of the ship D ru m la n r ig .  
Speaking fo r myself, I  could attach no weight to 
the argument tha t the rule of common law 
lia b ility —namely, lia b ility  s in g u li in  s o lid u m —is 
founded upon principle, and tha t the rule of 
lia b ility , according to hitherto accepted A dm ira lty  
practice—namely, the division of the damages 
equally between two wrongdoers—is not founded 
upon principle. The only real principle which in  
such a situation could apply would be tha t the 
quantum of damage should be measured and 
apportioned in the ratio  of the quantum of blame. 
So far, however, has the common law of England 
diverged from th is principle that, i f  decree have 
passed upon one of several wrongdoers, he cannot, 
at least in  ordinary cases of negligence, have 
redress or contribution from the others. M e rry -  
w eather v. N ix a n  (1799, 8 T. R. 186), relied on as 
the foundation of th is rule, was much discussed in 
P a lm e r  v. W ick  and  P u lteney tow n  S team  S h ip 
p in g  Com pany  (71 L . T. Rep. 163 ; (1894) A. 0. 
318), and Lord Herschell, L.C. said of i t  : “ I  am 
bound to say tha t i t  does not appear to me to be 
founded upon any principle of justice or equity, 
or even of public policy, which justifies its  exten
sion to the jurisprudence of other countries.”  
I t  was accordingly not extended to the ju risp ru 
dence of Scotland, and, in  the course of the 
judgm ent of Lord Watson, he cites with approval 
the treatise of tha t philosophical ju ris t, Lord 
Karnes, thus : “  He discusses the principle of 
mutual re lief between co-cautioners, and points 
out tha t the same principles are equally applic-
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able to co rre i debendi,”  adding, “  and i t  makes no 
difference whether the co rre i debendi be bound 
fo r a c iv il debt or be bound ex delicto, fo r in  both 
cases equally i t  is the duty of the creditor to act 
im partia lly , and in  both cases equally equity 
requires im partia lity .”  The tru th  is tha t the 
lack of principle, in  the sense which I  have in 
dicated—viz., of accurate apportionment—is mani
fest, not only in  the declinature to give propor
tionate redress in England against a decree fo r the 
entirety of damage, but is apparent also at the 
earlier stages, when the damages come to be fixed. 
The saddling of one wrongdoer w ith  a ll the lia 
b ility  fo r the cu lpa  of more than one—the common 
law rule—and the division of lia b ility  equally 
among two—the A dm ira lty  ru le—are simply the 
expedients of practical convenience in  working 
out a remedy fo r a wrong. In  one case arising 
in  Scotland a strong effort was made in  the 
direction of closer approximation to the apportion
ment of damage to blame than could be reached 
by either the common law or the A dm ira lty  rule. 
In  the case of H a y  v. Le  Neve (2 Shaw, Sc. App. 
395) the Court of Session apportioned the damages 
two-thirds against the greater and one-third 
against the lesser delinquent. In  th is House tha t 
judgment was altered and damages were given, 
and the damages were divided equally between 
the two vessels, Lord G ifford, in  the course of a 
learned and standard judgment, observing : “  I t  
m ight be extremely difficu lt to regulate the 
quantum of neglect on one side and the other, 
and to apportion the damages by any other rule.”  
This difficulty occurs in  a ll cases of divided blame. 
In  the course of his judgment in  the present case, 
Fletcher Moulton, L .J. observes; “ Now, the 
President seems to th ink  tha t th is Adm ira lty  
practice is apt to be very unjust. For my own 
part, I  th ink  that, i f  you look at the whole 
question, i t  is ju s t as like ly  to do justice in  the 
m ajority of cases as the doctrine tha t prevails at 
common law. B u t whether i t  is ju s t or not, he 
lays down (and I  th ink  clearly and righ tly  lays 
down) that i t  has become the A dm ira lty  practice, 
and he suggests a reason fo r i t ; he suggests tha t 
the Court of A dm ira lty  looked upon the two 
peccant ships as two tortfeasors, and i t  
divided the responsibility equally between them 
so tha t the owners of cargo could recover 
one-half of the ir damages from one and the other 
half from the other. That certainly is, at least, as 
ju s t a doctrine as the common law doctrine that 
there is no contribution between tortfeasors.”

I  desire to state my express concurrence in  that 
observation. One m ight, indeed, go fu rther and 
say that where there has been some blame on the 
part of each of two delinquents i t  is more ju s t that 
each should pay some of the damage than that 
one should pay none and the other all. There 
being accordingly no preference in  principle fo r 
either the common law rule or the alleged 
A dm ira lty  rule, a ll tha t remains in  the case is to 
ascertain whether the la tte r was a rule in  fact and 
in  practice of the A dm ira lty  Court of England. 
I  venture to agree w ith  the judgment of Lord 
A tkinson upon tha t subject. I  do not th ink  tha t 
the rule started w ith the judgment of Dr. 
Lushington in  the case of The M ila n  {u b i sup.). 
I t  was affirmed in  the case of H a y  v. Le  Neve (u b i 
sup.), decided in 1824, and applicable not to ship 
alone, but also to cargo; and the judgment of 
Lo rd  G ifford takes the A dm ira lty  practice back

to the year 1789, and the judgment and important 
dicta of Lord Stowell, to which reference is there 
made. B u t the case of The M ila n  is important, 
not because i t  contains a dictum in the year 1861, 
to the effect tha t in  the opinion of D r. Lushing
ton the rule of equal apportionment should apply 
as well to damage to cargo as to damage to ships, 
bu t on account of the decision of tha t most 
learned and experienced judge to the effect tha t 
the practice of Adm ira lty  in  tha t sense had 
been a uniform  practice. In  tha t sense he cites 
many cases unreported, one of which occurred in 
the P rivy  Council, in  support of his view; but 
his own experience as a judge of Adm iralty ex
tended from  the year 1838, and his testimony on 
this point of practice must stand as of unques
tioned weight. I  do not myself doubt tha t the rule 
has been in  constant application, and a convenient 
instance of the acknowledgment of i t  is the case 
of the C harte red  M e rca n tile  B a n k  v. N eth e rla n d  
Steam  N a v ig a tio n  Com pany (u b i sup.). As fo r 
sect. 25, sub-sect. 9, of the Judicature A c t 1873, in  
my opinion “  the rules hitherto in  force in  the 
Court of Adm iralty, so fa r as they have been at 
variance w ith the rules in  force in  the courts of 
common law,”  which are enacted as those which 
are to prevail, include the rnle of lia b ility  for 
damage to cargo or ships at sea, and therefore 
cover th is case. In  so fa r as any indication 
appears in  the judgments of the court below of 
a preference, on the ground of principle, for the 
common law rule as compared w ith the rule of the 
Court of Adm ira lty, I  cannot express any adhe
sion to such opinions. Nor, indeed, do I  th ink 
tha t the terms “  arb itrary,”  “  unsuitable,”  &c., 
applied to i t  by the learned judges who^ pro
nounced judgment in  The S toom vart M aatschappy  
v. P e n in s u la r and  O r ie n ta l S team  N a v ig a tio n  
Com pany (ub i sup.), are more applicable to the 
one rule than to the other. B u t as to the practice, 
in  my opinion i t  would be contrary to the safe 
administration of justice to upset what has pre
vailed as a rule of Adm ira lty ju risd iction fo r over 
one hundred years. I  have not dealt w ith the case 
of Thorogood v. B ry a n  and its correction in  recent 
years by the case of The B e rn in a  fo r the simpl® 
reason tha t Thorogood v. B ry a n  never was 
Adm ira lty law. D r. Lushington would not accept 
i t  as Adm ira lty law when i t  was cited to him in The 
M ila n ,  and he treated i t  as very suspect common 
law, his suspicions being afterwards amply 
confirmed. I  can accordingly attach no weight 
to  the reversal of a common law rule laid down m 
Thorogood  v. B ry a n  when i t  never was the rule 
of, nor influenced the practice of, the Court ox 
Adm iralty.

Judgm ent appealed f ro m  a ffirm ed, and  appea 
dism issed w ith  costs.

Solicitors fo r the appellants, C atta rns  and 
C atta rns. ,

S o lic ito rs  f o r  t h e  re s p o n d e n ts , B o tte re ll a n a  
Boche f o r  W eigh tm an , Tedder, a n d  Co., L iv e r p o o  •
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S to p «  C o m í o f
— ♦ — .

COURT OF APPEAL.

Wednesday, June  1, 1910.
(Before V a u g h a n  W i l l i a m s , F l e t c h e r  

M o u l t o n , and B u c k l e y , L.JJ.)
C o m p a ñ í a  S a n s i n e n a  d e  C a r n e s  C o n g e 

l a d a s  v. H o u l d e r  B r o t h e r s  a n d  C o . 
L i m i t e d  a n d  o t h e r s , (a )

A P P E A L  P R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .
P ra c tic e —P a rtie s — J o in d e r o f  several defendants  

— A lte rn a tiv e  re l ie f  c la im ed aga in s t defendants  
— D iffe re n t causes o f  a c t io n — O rde r X V I . ,  
r r .  1, 4, 7.

O rder X  V I .  is  no t confined to jo in d e r  o f  pa rties , 
and  the effect o f ru le  4 the reo f is  th a t persons 
m ay he jo in e d  as defendants in  the same action  
in  respect o f causes o f  ac tion  w h ich  are not 
necessarily l im ite d  by the same state o f  fa c ts , 
contracts, and  circumstances.

B y  a con tract in  w r it in g  made between the p la in 
tiffs , who were exporters o f  fro ze n  meat, an d  the 
defendants H . B ro the rs  and  Go. L im ite d , who 
were owners of a lin e  o f  steamers, the defendants  
agreed to c a rry  f r o m  the A rg e n tine  to E urope  

fro z e n  m eat to  be shipped by the p la in t if fs  on 
c e rta in  steamships named in  the con trac t o r on 
other su itab le  steamers in  a d d it io n  to o r sub
s t itu t io n  f o r  the sa id  nam ed steamers.

I t  was subsequently agreed between the p la in t if fs  
and  these defendants th a t they should p ro v id e  
the D., belonging to the F . S team  N a v ig a tio n  
Com pany L im ite d , in  a d d it io n  to the steamships 
nam ed in  the con trac t, an d  th a t the p la in t if fs  
should  sh ip  fro z e n  m eat by her f o r  ca rriage  to 
E n g la n d  on the terms set ou t in  the contract. 
The p la in t if fs  d u ly  sh ipped the froze n  m eat 
under b ills  o f la d in g  in  the fo rm  used by the H .  
L in e . The fro ze n  m eat a rr iv e d  in  E n g la n d  in  a 
damaged cond ition .

I n  an action  brought by the p la in t if fs  in  respect o f 
the damage alleged to have been caused by the 
unseaw orthiness o f  the D ., they jo in e d  as 
defendants H . B ro the rs  and  Co. L im ite d  and  
the F . S team  N a v ig a tio n  Com pany L im ite d ,  
c la im in g  damages aga ins t the f i r s t  nam ed defen
dants on a  breach o f  the terms o f  the above- 
nam ed contract, a nd  aga inst the second named  
defendants on a breach o f  the con trac t con ta ined  
in  the b i l l  o f  la d in g .

H e ld , revers ing  the decision o f  H a m ilto n , J., th a t 
the jo in d e r  o f  the defendants was r ig h t.

Smurthwaite and others v. Hannay and others 
(71 L .  T. Hep. 157; (1894) A. C. 494) and  
Sadler v. Great Western Railway Company 
(71 L .  T. Rep. 561; (1896) A . C. 450) discussed 
and  d is tingu ished .

Frankenberg v . Great Horseless Carriage Com
pany L im ited (81 L .  T . Hep. 684; (1900) 1 Q B . 
504) and  Bullock v. London General Omnibus 
Company and others (95 L .  T . Hep. 905; 
(1907) 1 K .  B . 264) fo llow ed .

Child v. Stenning (40 L .  T . Rep. 302 ; 5 Ch. D iv .  
695) approved.

A ppeal by the plaintiffs from an order of
Ham ilton, J . in  chambers, dated the 26th A p r il
W  Reported by E dw ard  J. M. Ch a p l in , Esq., Barrister-at-Law.

1910, whereby he ordered tha t the Federal Steam 
Navigation Company L im ited  be struck out of 
the action as defendants.

The action was brought by the plaintifEs, a 
company established in  Buenos Ayres according 
to Argentine law and carrying on business as 
exporters o f frozen meat to th is country, against 
Houlder Brothers and Co. L im ited, who are ship
owners and managers of a line of steamers trading 
to Buenos Ayres, and the Federal Steam 
Navigation Company L im ited.

The points of claim delivered were as 
fo llow s:—

1. The plaintiffs are a company established in Bnenus 
Ayres, and carry on business both there and in London 
as exporters of frozen meat to England. The defendants 
Houlder Brothers and Co. Limited are owners of a line of 
steamers trading to the Argentine, and the defendants 
the Federal Steam Navigation Company are the owners 
of the steamship Devon.

2. By a contract in writing dated the 23rd Deo. 1903, 
and made between the plaintiffs and the defendants 
Honlder Brothers and Co. Limited, the said defendants 
agreed to carry from Buenos Ayres and (or) Bahia Blanca 
to Europe frozen meat to be shipped by the plaintiffs on 
certain steamships named in the said contract, or on other 
suitable steamers in addition to or substitution for the said 
named steamers, upon the termB set out in the said con
tract. And it was a term of the said-contract that all 
clauses and conditions therein contained should apply to 
eaoh steamer performing the service in question, eaoh 
steamer being considered under the contract as a sepa
rate interest each voyage.

3. On the 21st Dec. 1908 it was verbally agreed between 
the plaintiffs and the defendants Honlder Brothere and 
Co. Limited, and this verbal agreement was subsequently 
confirmed in writing by a letter of the same date from 
the said defendants to the plaintiffs, that the said defen
dants should provide the Devon (then belonging to the 
defendants the Federal Steam Navigation Company) in 
addition to the steamships named in the said contract 
to do service thereunder, and that the plaintiffs should 
ship by her 450 tons of meat at Bahia Blanca to be 
carried to Avonmouth and (or) Liverpool.

4. The plaintiffs duly shipped at Bahia Blanca in good 
order and condition about 450 tons of frozen meat on 
the Devon to be delivered in like good order and condi
tion under bills of lading in the form used by the Houlder 
Line dated the 3rd Feb. 1909, but the said frozen meat 
arrived at Avonmouth and Liverpool worthless or in a 
damaged condition, whereby the plaintiffs have suffered 
damage.

5. By art. 2 of the said contract it was provided that 
the said steamer should be tight, staunch, and strong, 
and in every way equipped for the voyage, and in the 
respects set out in par. 7 the Devon was not properly 
equipped for the carriage of the said meat on the said 
voyage.

6 . Further, it was an implied condition of the said 
contract of carriage between the plaintiffs and the defen
dants Houlder Brothers and Co. Limited, and it was an 
implied condition of the contract of carriage expressed 
in the bills of lading referred to in pars. 4 and 8 hereof, 
that the said steamer should be seaworthy.

7. The Devon at the commencement of the said 
voyage was not seaworthy for the carriage of meat in 
that her main boilers and their respective furnaoes were 
defective and worn out, and the boiler tubeB and furnaces 
and combustion chambers were scaled or were in such 
condition that they became blocked with salt, so that 
the said boilers were not in a fit condition to maintain a 
sufficient supply of steam to the refrigerating plant in 
order that a proper temperature might be maintained in 
the freezing chambers.
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8 . Alternatively, the plaintiffs claim against the 
defendants the Federal Steam Navigation Company as 
owners of the Devon and sa> that the said goods were 
received on board the vessel of the said defendants in 
good order and condition, and the bills of lading referred 
to in par. 4 hereof were signed on behalf of these defen
dants as owners of the Devon by their agents duly 
authorised in that behalf.

Particulars.—Full particulars of the damage claimed 
have been delivered to the defendants on or about the 
4th Aug. 1909.

The plaintiffs claim against the defendants Houlder 
Brothers and Co. Limited and alternatively against the 
defendants the Federal Steam Navigation Company 
Limited damages 1397J. 11s. 7d.

By the points c f defence delivered by Houlder 
Brothers and Co. L im ited  they admitted ( l)  the 
making of the contract dated the 23rd Dee. 1903 
mentioned in  the points of c la im ; (2) tha t i t  was 
agreed th a t the p la in tiffs  would load in  the 
steamer D evon  450 tons of frozen meat on the 
terms in  the letter of the 21st Dec. 1908 men
tioned ; (3) tha t the p la in tiffs  shipped on board 
the Devon about 450 tons of frozen meat under 
b ills  of lading signed by or on behalf o f the 
defendants the Federal Steam Navigation Com
pany L im ited, but they did not adm it tha t the 
frozen meat was shipped in  good order or con
d ition, or tha t i t  arrived at Avonmouth or L ive r
pool worthless or in  a damaged cond ition ;
(4) they denied tha t the Devon was not properly 
equipped fo r tha  carriage of the said meat on the 
said voyage, or tha t there was any contract of 
carriage between them and the p la in tiffs ; (5) they 
relied on certain provisions in  clause 15 of the 
contract as exempting them from  any lia b ility  
and as a defence to the action; (6) alternatively 
they said tha t i f  they were bound by the b ills  of 
lading mentioned in  the points of claim, they 
relied on certain terms and conditions of the said 
bills of lading as exempting them from  any 
lia b ility  to  the p laintiffs, and they fu rthe r said 
th a t the said b ills  of lading were subject to  and 
controlled by the provisions of clause 14 of the 
said contract.

The p la in tiffs  duly loaded the said 450 tons of 
frozen meat on board the Devon, form ing part of 
her to ta l cargo, on the terms of b ills  of lading 
dated the 3rd Feb. 1910 which contained the 
follow ing clause:

Freight and all other conditions as per letter dated 
the 21st Dec. 1908 between Messrs. Houlder Brothers 
and Co. Limited of the one part and the Compania Sansi
nena de Carnes Congeladas of London, therein desig
nated as the shippers, of the other part, and the owners 
and shippers’ rights and liabilities to be those only 
which are thereby defined.

The meat having arrived in  a damaged con
dition, the p la in tiffs institu ted the present action, 
jo in ing  both Houlder Brothers and Co. L im ited  
and the Federal Steam Navigation Company 
L im ited  as defendants.

The le tte r of the 21st Dec. 1908, referred 
to in  par. 3 of the points of claim, was as 
follows :

146, Leadenhall-street, London, E.C., 21st Deo. 1908. 
—The General Manager, Messrs. Compania Sansinena 
de Carnes Congeladas, Long-lane, E.C.—Dear Sir,—- 
Steamship Devon.—We beg to oonfirm our conversation 
with you on the telephone this morning, when it was 
agreed that you will load in the above-named steamer 
450 tons of frozen meat at Guatreros (Bahia Blanca)

for Avonmouth and (or) Liverpool on the following 
terms : Rate of freight, 13-32nds of a penny per pound. 
Yon have the right of taking delivery of a portion of 
your meat at Glasgow, providing the steamer proceeds 
to that port to discharge other cargo and the stowage 
permits. The Houlder Line bill of lading to be used, 
and all other conditions to be in accordance with our 
oontract with y >u for conveyance of meat to Liverpool. 
Steamer is expected to arrive at Guatreros about the 
20th Jan.—We are, dear Sir, yours truly, for Houlder 
Brothers and Co. Limited, T h o s . L. R o s s , Managing 
Director.

The clauses of the agreement of the 23rd 
Dec. 1903, so fa r as material, were as follows :—■

Art. 1. The owners engage to place at the disposal 
of the shippers the following steamers, with the 
estimated spaces there enumerated [here follows a 
list of the steamers with their respective tonnages], or 
other suitable steamer in addition or substitution, 
classed 100 A 1, or equal class, insurable at first-class 
rates, and fitted with refrigerating machinery and the 
necessary chambers sufficient in power and capacity to 
hold and keep frozen the meat that may be stowed in 
the enumerated insulate! spaces on a voyage from 
Buenos Ayres and (or) Bahia Blanca to Europe ; but the 
shippers shall in no case be bound to ship more than 
1000 tons weight of frozen meat, or its equivalent 
when chilled is shipped. . . .

Art. 2. The steamers being tight, staunch, and strong, 
and in every way equipped for the voyage, and the 
refrigerating machinery and chambers in proper 
working order and condition, shall proceed after the 
discharge of outward cargo at ports in the River Plate 
or its tributaries or other places to the loading berth, 
and there reoeive alongside from the shippers the quan
tity of meat the shippers have contracted to ship. . . •

Art. 13. Subject to the power of earlier determination 
hereinafter provided for, this agreement shall continue 
for the term of two years, to be computed from the 
date of the sailing of the first steamer under this con
tract, and thereafter from year to year until one party 
shall give to the other at least twelve calendar months 
notice by registered letter post of their intention to 
determine this agreement, but such twelve calendar 
months’ notice shall not be given before the said term 
of two years has expired. . . •

Art. 14. All meat shipped by the shippers in pur
suance of this agreement shall be reoeived and came 
subject to the terms and conditions of these presents- 
Bills of lading, according to the form attached hereto, 
shall be signed as and whon presented, but so far as the 
conditions thereof differ from or add to or subtrao 
from the terms hereof they shall be void and of no 
effect. . ,

Art. 15. Notwithstanding any obligation herei 
imposed on the owners, or any other matter or thing 
in this contraot contained, the owners are not to ® 
liable for any loss or damages, however caused or 
brought about, which may be sustained by the shipper® 
or consignees or owners of the meat in consequenoe o 
the meat, or any portion thereof, becoming at any tun® 
after shipment unsound or damaged, or arriving 0 
being landed or delivered in a damaged or unsound con
dition, or being jettisoned as having become unsound.

The Rules of the Supreme Court provide :
Order XVI., r. 1. All persons may be joined in one action 

as plaintiffs in whom any right to relief [in respect ° 
or arising out of the same transaction or series of tran - 
actions] is alleged to exist, whether jointly, severely, 
or in the alternative [where if snoh persons broug 
separate actions any common question of law or t 
would arise ; provided that, if upon the application 
any defendant it shall appear that such joinder m o 
embarrass or delay the trial of the action, the conr,. er 
a judge may order separate trials, or make suoh o
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order as may be expedient], and judgment may be given 
for such one or more of the plaintiffs as may be found 
to be entitled to relief, for such relief as he or they may 
be entitled to, without any amendment. But the defen 
dant, though unsuccessful, shall be entitled to his costs 
occasioned by so joining any person who shall not be 
found entitled to relief unless the court or a judge in 
disposing of the costs shall otherwise direct.

Rule 4. All persons may be joined as defendants 
against whom the right to any relief is alleged to exist, 
whether jointly, severally, or in the alternative. And 
judgment may be given against such one or more of the 
defendants as may be found to be liable, according to 
their rospeotive liabilities, without any amendment.

Rule 7. Where the plaintiff is in doubt as to the 
person from whom he is entitled to redress, he may, in 
Buch manner as hereinafter mentioned, or as may be 
prescribed by any special order, join two or more defen
dants, to the intent that the question as to which, if 
any, of the defendants is liable, and to what extent, may 
be determined as between all parties.

B a ilhache , K.C. (S tu a r t  B evan  w ith him) fo r 
the p laintiffs.—There is a question of fact in  this 
case as to whether the Devon was unseaworthy, 
and, further, whether the alleged unset worthiness 
resulted in  the damage complained of. I t  is also 
doubtful whether the contract fo r the carriage of 
the meat had been entered in to  w ith a principal 
or w ith an agent. Par. 8 of the points of claim 
is based on a contract alleged to be subsisting 
between the pla intiffs and the Federal Steam 
Navigation Comp .ny on a b ill o f lading in  the 
form  adopted by the first-named defendants. 
There would therefore appear to be a lia b ility  to 
the p la in tiffs by both defendants. Hamilton, J. 
struck out the names of the defendants the 
Federal Steam Navigation Company as being 
improperly joined in  the action as defendants on 
the principles laid down in  S m u rth w a ite  and  
others v. H a n n a y  an d  others {sup.), which was a 
decision on Order X V I., r. 1 ; but tha t rule has 
now been altered. The p la in tifis  had a general 
contract of carriage w ith Houlder Brothers 
and Co. L im ited  under the agreement o f the 
23rd Dec. 1903. N o t having a ship of the ir own 
Houlder Brothers arranged to ship the p la in tiffs ’

foods on the Devon, which belonged to the 
'ed.eral Steam Navigation Company. The ques

tion  of law arises on the construction of the b ill 
o f lading and of the overriding contract of 
carriage. Both parties are bound by the b ill of 
lading which incorporates the particu lar contract. 
The provisions of Order X V I., rr . 4 and 7, apply 
to th :s case. The p la in tifis  are not able to say 
■whether Houlder Brothers acted as agents^ or 
principals in  obtaining the steamship belonging 
to the other defendants ; neither can they say 
whether the Federal Steam Navigation Company 
were contracting independently so as to be liable 
as principals. The p lain tiffs  are not compelled 
before issue of the w rit to make up the ir mind 
which of the parties they in tend to proceed 
against. Under the above rules they are entitled 
to jo in  both defendants where there is a sufficient 
connecting lin k  between them. The rule applic
able to th is case is very well laid down by 
Hellish, L .J. in  C h ild  v. S te n n in g  (40 L . T. Rep. 
302 ; 5 Ch. D iv. 695, at p. 702), where he says : 
“  I f  we were to say tha t two persons could not 
bo joined as defendants unless the causes of 
action against them were exactly the same, the 
°bjoot o f the Legislature would be entirely 
defeated. In  most cases where alternative remedies

are sought against two persons the causes of 
action are d iffe ren t; as in  the cs.ce where an 
action is brought against an agent and his p r in 
cipal, because the p la in tiff is uncertain whether 
he w ill be able to prove the authority given to 
the agent, as in  H onduras In te r-  Oceanic R a ilw a y  
Com pany L im ite d  v. Lefevre and  T ucke r (36 L . T. 
Rep. 46; 2 Ex. D iv. 301). There the p la in tiff 
seeks compensation fo r one wrongful act, but he 
cannot te ll which of two parties is really liable. I  
th ink  i t  was exactly the case intended to be pro
vided fo r by the rule.”  S im ila rly  in  cases of 
contract i t  is the common practice to sue both 
husband and wife. B u llo ck  v. London  G eneral 
O m nibus Com pany  (95 L . T. Rep. 905; (1907) 
1 K . B. 264), in  which the alteration of rule 1 of 
Order X V I., fo llow ing on the decision in  S m u rth 
w a ite  a nd  others v. H a n n a y  and  others (sup.), 
is discussed, clearly supports the contention of the 
p la in tiffs in  th is case.

A tk in ,  K.C. (Lew is N oad  w ith him) fo r the defen
dants the Federal Steam Navigation Company.— 
The order of Hamilton, J. is quite righ t. I t  has 
been decided by the House of Lords in  S m u rth 
w a ite  and  others v. H a n n a y  and  others (sup.) 
tha t Order X V I .  has reference only to jo inder of 
parties and not to joinder of causes of action. 
Pars. 1 to 7 of the points of claim have no refer
ence to the Federal Steam Navigation Company 
at all. The terms of the excepted perils clause in 
the contract d iffer from those contained in  the 
Houlder Line form of b ill o f lading. In  the agree
ment of the 23rd Dec. 1903 there is no express 
contract w ith regard to unseaworthiness ; i t  is an 
agreement between the p la in tiffs and Houlder 
Brothers only. The claim tha t is put forward 
against these defendants in  par. 8 of the points of 
claim does not refer either to the charter-party or 
to the le tter of the 21st Dec. 1908 ; i t  arises only 
out of the b ill of lading. There are therefore 
two different causes of action re lating to different 
contracts made at different times and containing 
different stipulations. The claim against the 
Houlder Line does not tu rn  on the b ill of lading 
at all. The points of claim do not disclose any 
contract w ith the Federal Steam Navigation 
Company as principals under the le tte r of the 
21st Dec. 1908. I t  is true tha t since the decision 
of the House of Lords in  S m u rth w a ite  a n d  others  
v. H a n n a y  an d  others (sup.) there has been an 
alteration in  Order X V I.,  bu t th a t alteration has 
reference to rule 1 only and does not affect rule 4, 
which applies to the present case. He also 
cited

S ad ler v. Great Western R a ilw a y  Company, 
71 L. T. Rep. 561 ; (1896) A. C. 450 ;

Bennetts and Co. v. M ' l lw ra ith  and Co., 8 Asp. 
Mar. Law Cas. 176 ; 75 L. T. Rep. 145 ; (1896) 2 
Q. B. 464;

Thompson and another v. London County Council, 
80 L. T. Rep. 512; (1899) 1 Q. B. 840 ;

Frankehberg v. Great Horseless C arriage Com pany  
L im ite d , 81 L. T. Rep. 684 ; (1900) 1 Q. B. 
504;

Gower v. C ouldridge, 77 L. T. Rep. 707 ; (1898) 
1 Q. B. 348.

B ailhache , K.C., fo r the pla intiffs, was not 
called upon to reply.

V a u g h a n  W i l l i a m s , L .J .—I  cannot say, so 
fa r as I  am myself concerned, tha t I  am quite 
satisfied w ith regard to this case. I  am, however
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going to base my judgment on sim ilar grounds to 
those on which Romer, L .J. decided F rankenberg  
v. G rea t Horseless C a rria g e  Com pany (sup.). In  
th a t case he arrived a t the conclusion tha t the 
real cause of action against the defendants was 
the issue of a misleading prospectus, and he said 
tha t under those circuinstances i t  was possible, 
w ithout a ry  violation of any of the rules of 
Order X V I.,  to add the various persons as defen
dants. I  am prepared in  th is case to say the same 
th ing, and the more easily because the p la in tiffs ’ 
claim, as i t  appears upon the ir points of claim, is 
so lit t le  precise tha t i t  is extremely difficu lt to 
sav what i t  exactly means. I t  is quite possible 
tha t the claim may be taken to be one embracing, 
as against the defendants here, two distinct and 
separata causes of action w ith only th is nexus 
between them, tha t in  either case the pla intiffs 
are seeking to recover as against the defendant 
companies prospectively damages fo r in ju ry  to 
cargo arising from  unseaworthiness. The mere 
fact—even where i t  is not true to say tha t the 
causes of action are other than separate and 
distinct causes of action—tha t such causes of 
action arise out of the same transaction is not a 
sufficient ground, in  my opinion, fo r allowing the 
several defendants to be joined in  the same action; 
but, even i f  th is is a possible view which m ight 
not unnaturally be taken of the effect of these 
vague and unprecise points of claim, I  th ink  i t  
is possible to read them in  the way suggested on 
behalf of the p la in tiffs—tha t the Federal Steam 
Navigation Company were principals and tha t 
Houlder Brothers and Co. were the ir agents. 
According to  the practice, as I  understand it,  in  
the Commercial Court and in  the courts gene
ra lly  under the Judicature Acts, no more pre
cision of statement is required than appears in  
these points of claim. I  am not the only judge 
who has commented on this lamentable want 
of precision in  the present system of pleading. 
The result therefore is that, having regard 
to the construction which m ight be pu t upon 
these points of claim, the order of Ham ilton, J. 
s trik ing  out the Federal Steam Navigation Com
pany as defendants in  the action must be set

F l e t c h e r  M o u l t o n , L .J .— In  th is case the 
p la in tiffs  sue Houlder Brothers and Co. and the 
Federal Steam Navigation Company in  respect 
of damage to a cargo of frozen meat brought 
from  Bahia Blanca under these circumstances. 
The relation between the p la in tiffs and Houlder 
Brothers was formulated by the standing agree
ment of the 23rd Dec. 1903, by which agreement 
Houlder Brothers supplied from time to time 
certain named steamers to carry frozen meat 
from  Buenos Ayres to Europe; but on the 
21st Dec. 1908 i t  was agreed between them and 
the p la in tiffs that Houlder Brothers should pro
vide the steamer Devon, which belonged to the 
other defendants—the Federal Steam Navigation 
Company—to carry the p la in tiffs ’ cargo of frozen 
meat. I t  is stated in  par. 4 of the points of 
claim tha t “  the pla intiffs duly shipped at Bahia 
Blanca in  good order and condition about 450 
tons of frozen meat on the Devon to be delivered 
in  like  good order and condition under b ills  of 
lading in  the form used by the Houlder Line 
dated the 3rd Feb. 1909, bu t the said frozen meat 
arrived a t Avonmouth and Liverpool worthless 
or in a damaged condition, whereby the p la intiffs

have suffered damage.”  That means that the 
action is brought in  respect of damage done to 
the meat shipped under those bills of lading. 
The claim of the p la in tiffs against Houlder 
Brothers is tha t they are liable fo r tha t damage ; 
but alternatively the claim is tha t i f  Houlder 
Brothers are not liable, then tha t the Federal 
Steam Navigation Company are, upon the ground 
tha t there was a breach of contract in  respect of 
which either one or the other of these defendants 
is liable. Under these circumstances these two 
defendant companies were joined by the p laintiffs 
as defendants in  the action ; and an application 
was made to the judge of the Commercial Court 
to  strike out the second defendants. The learned 
judge acceded to tha t application, and the 
question we have to decide is whether be 
was r ig h t in  so doing. The question appears 
to be governed mainly by Order X V I.,  r. 4, 
which runs thus : “  A ll  persons may be joined 
as defendants against whom the r ig h t to any 
re lie f is alleged to exist, whether jo in tly , 
severally, or in  the alternative. And judgment 
may be given against such one or more of the 
defendants as may be found to be liable, accord
ing to the ir respective liabilities, w ithout any 
amendment.”  Speaking fo r myself, i f  this matter 
had been res In te g ra  I  should have thought that 
tha t rule was expressly framed to cover a case 
like  tha t now before us. The main issue w ill be 
whether under the circumstances there was such 
a breach of the contract of carriage as to make 
one or other of the two parties to the contract 
liable fo r the damage sustained, and a case in 
which the question is as to which of two 
parties who have been made defendants are so 
liable appears to me to be precisely tha t class oi 
case in  which a r ig h t to relief m ight be alleged in 
the alternative w ith in  the rule. I  should not 
myself have had any hesitation in  allowing both 
these companies to remain as defendants in  the 
action. I t  is, however, urged tha t we are not at 
liberty  to do so by reason of certain past decisions 
in  the House of Lords and in  the Court o 
Appeal. Two decisions were no doubt given in 
the House of Lords when the rules of Order X  V L 
were not in  the ir present form. A t  tha t tiw  
rule 1 of Order X V I .  was in  terms corresponding 
to those of rule 4, and in  a case—S m u rth w a ite  arid  
others v. H a n n a y  and  others (sup.)—where I  should 
have thought the jo inder of p la in tiffs  was, i t  
I  may say so, d istinctly improper, the ir Lordships 
gave a decision as to the meaning of rule 1 ? 
Order X V I .  as i t  then stood, and said tha t i t  di 
not relate to joinder of different causes of 
but only to jo inder of parties in  regard to tn 
same cause of action. That decision would 
binding on this court i f  the provisions of Ora 
X V I .  had not been altered. In  a sim ilar oas® ^ 
S a d le r x. G rea t Western H a ilw a y  Com pany (SUP \ 
which related to joinder of defendants under t 
then existing rules, the House of Lords t 
decision w ith regard to rule 4 sim ilar to tn 
which they had previously given as regards rulei • 
Thereupon the Rule Committee altered rule 1 a 
made i t  perfectly clear tha t i t  now relates n 
only to the joinder of different pla intiffs in re4a 0 
to the same cause of action, but also to . 
joinder of different p la in tiffs in  respect 
different causes of action. [H is  Lordship t  , 
read Order X V I., r. 1. as i t  now stands-l 
To my mind the rule makes i t  quite deal
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Order X V I .  does not now solely deal w ith joinder 
of parties, but tha t i t  also deals w ith joinder of 
causes of action. I  now come to the consideration 
of rule 4, and, jus t as the House of Lords when 
deciding upon the proper construction of the wide 
language of rule 1 of Order X V I .  as i t  then stood 
with reference to the general scope of tha t order 
considered that there was no intention to deal 
w ith causes of action, I  also th ink  we are now 
entitled to consider what is the meaning of the 
wide language of rule 4 which appears in  an 
order purporting to deal w ith joinder of causes of 
action. I  turn  to the new rule 1, and I  find that 
the words there pu t in  are of the nature of 
restrictions or qualifications which show an 
intention not merely to deal w ith  joinder of 
causes of action, but also to put some lim ita tion  
on the joinder of causes of action. Looking at 
rule 4, in  the lig h t of the alteration which has 
been made in  rule 1, the Rule Committee did not 
th ink  i t  necessary to pu t sim ilar words in 
rule 4 because they wished to keep i t  in  its 
original wide terms. I  do not consider myself 
bound in  any way to l im it the p lain meaning of 
the language of rule 4 by reason of the two 
decisions in the House of Lords given in  a to ta lly  
different state of circumstances. A  series of 
decisions in the Court of Appeal have also been 
brought before us, which I  must confess I  have 
fe lt i t  very difficult to reconcile, and I  have there
fore been driven back to the plain meaning of the 
words of rule 4. I  have also before me the 
decision in  the case of Frankenberg  v. G reat 
Horseless C a rria g e  Com pany L im ite d  {sup.), 
which was an action brought against a company 
fo r the rescission of a contract to  take shares and 
the return of money paid on allotment. The 
individual directors of the company were joined 
as defendants, and the p la in tiff claimed damages 
as against them upon the ground tha t they were 
liable under the Directors’ L ia b ility  A ct 1890 
fo r certain false statements made in  the company’s 
prospectus. I t  is quite clear to me tha t the 
causes of action were different causes of action, 
yet th is court held that they were in  substance 
the same cause of action, and tha t a ll the defen
dants could be joined in  the action. That 
decision shows tha t the extreme interpretation 
which counsel fo r the respondents asks us to put 
upon the rules of Order X V I., that they do not 
perm it defendants to be joined in  respect of 
separate and different causes of action, is one 
which has not been followed in  the decisions of 
th is court. I  am of opinion, tha t a ll the decisions 
to which we have been referred can be dis
tinguished, and therefore th ink tha t these two 
companies ought to  be joined as defendants in 
the present action ; and tha t the appeal must be 
allowed.

B u c k l e y , L .J .—In  the Rules of the Supreme 
Court each order bears a heading. The heading 
of Order X V I .  is “ P a rties” ; the heading of 
Order X V I I I .  is “  Joinder of Causes of Action.”  
The House of Lords held in  S m u rth w a ite  and  
others v. H a n n a y  and others (sup.), which was 
decided in 1894, that rule 1 of Order X V I., which 
was the rule they had to deal w ith—a rule as to 
jo in ing p la in tiffs—dealt merely w ith the parties to 
an action, and had no reference to the joinder of 
several causes of action. Lord Herschell, L.C., in  
delivering his opinion in  tha t case, said: “  I t  cannot 
be doubted tha t whatever construction is pu t upon 

V o l. X I. , N . S,

the rule I  have been considering—that is, rule 1— 
must be applied equally to rule 4 of the same order.”  
Rule 4, which is the rule as to jo in ing defendants, 
is the rule w ith which we have to deal in  the 
present case. As the consequence of the decision 
of the House of Lords in S m u rth w a ite  and others 
v. H a n n a y  and others (sup.), rule 1 of Order X V I. 
was altered, and so altered tha t i t  does not now 
affect to deal w ith the question of joinder of diffe
rent causes of action. Under these circumstances 
i t  seems to me the material question is, W hat is 
now the effect of rule 4 ? I t  is quite tru ly  said 
that the Rule Committee did not alter rule 4 when 
they altered rule 1. W hat is the result of this P 
I  th ink  the result is tha t Order X V I .  is not now 
confined to joinder of parties, but that, as fa r as 
rule 1 is concerned, i t  certainly extends to joinder 
of causes of action. I  have to read rule 4 as 
form ing part of the code of rules as i t  now stands, 
and its language is : “  A ll  persons may be joined 
as defendants against whom the righ t to any 
relief is alleged to exist, whether jo in tly , severally, 
or in  the alternative. . . .”  The question is
whether under tha t rule i t  is not now possible to 
jo in  as defendants in  the same action persons who 
are said to be liable in  respect of causes of action 
which are not necessarily lim ited by the same 
state of facts, contracts, and circumstances. In  
C h ild  v. S tenn ing  (sup.) th e , Court of Appeal 
arrived at the conclusion that under the rules as 
they then stood—which, of course, were less useful 
fo r the present purpose than the form  in which 
they now stand—there could be jo in t causes of 
action of the following description. The p la in tiff 
in  that case brought an action fo r damages for 
trespass to his land, and he joined as defendants 
the person alleged to be the trespasser and the 
person who was grantor to the trespasser, and he 
said tha t the firs t defendant was liable fo r trespass 
because he had no business to be on the p la in tiff’s 
land, and, as to the second, he said tha t i f  the first- 
named defendant had any righ t to be on the land 
because the second named defendant had granted 
him a r ig h t of way, he was entitled to sue the 
la tte r fo r breach of the covenant which he had 
entered in to w ith the p la in tiff fo r quiet enjoyment. 
I t  was held that the p la in tiff could jo in  those two 
causes of action. I  am not aware tha t tha t deci
sion has ever been in  any way overruled ; i t  is a 
decision of this court, and is binding upon us 
except so fa r as the rules may have altered it.

B u t Mr. A tk in  has presented an argument to 
us which seems to me to be inconsistent w ith at 
least two recent decisions. The one is F ra n ke n 
berg v. G reat Horseless C arriage  C om pany L im ite d  
(sup.), and the other is B u llo ck  v. London  General 
O m nibus Com pany (sup.). In  the former of 
those two cases the cause of action in  the c ir
cumstances which gave a rig h t of relief against 
somebody was the issue of a prospectus. The 
defendants were the company or corporation 
whose shares were offered by the prospectus, 
and the directors of that company or corpora
tion. As against the company the relief sought 
was in  the way of rescission of the contract to 
take shares ; as against the directors the relief 
sought was damages fo r fraud, including 
the statutory fraud arising from sect. 38 of 
the Companies A c t 1867. The facts, there
fore, were that, under one set of circum
stances, the defendant company were said 
to be liable upon certain grounds which

3 Y
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did not include a ground which was asserted 
against the co-defendants—namely, tha t they 
were hound by sect. 38 of the A ct of 1867, a 
section which did not affect the company at all. 
Obviously, therefore, the two causes of action in 
the sense of a ll the material circumstances which 
lead to show lia b ility  were not coterminous. They 
ended w ith the company before they ended w ith 
the directors, there being an additional element 
as against the directors, and i t  was  ̂held in  this 
court tha t those two causes of action could be 
joined. The case of B ulloch  v. London  General 
O m nibus Com pany (sup.) was this. The p la in tiff 
was rid ing in an omnibus belonging to the London 
General Omnibus Company, and there was a 
collision w ith  an omnibus of another company 
whereby the p la in tiff was injured. She alleged 
tha t her in juries were caused by the separate 
negligence of each company, or alternatively^ by 
the jo in t negligence of both. The case against 
those defendants would not be lim ited by the 
same set of facts. The facts that show negligence 
of one company would not necessarily show the 
negligence of the other. The objection to the 
joinder was not taken u n til the parties got to tria l. 
I t  is said not to be an exact decision on the point, 
and in  a sense tha t is true. In  that case a question 
arose as to costs, and tha t question had to be 
determined by ascertaining whether the defendant 
company which was not held liable was r ig h tly  
joined, and i t  was held tha t i t  was. The case 
pressed upon us from the other point of view is 
Thompson and another v. London  C ounty C ouncil 
(sup.). That seems to be a to ta lly  different case 
fo r this reason. I t  was an action fo r damages fo r 
le tting  down a house. The p la in tiff alleged against 
the London County Council tha t they had le t down 
his house by excavating the street fo r some purpose 
and removing the soil. As against the other defen
dants, the New River Company, he alleged tha t 
they had le t down his house by allowing their 
water main to leak w ith  the result tha t the soil 
under his house was washed away. There were 
two to ta lly different sets of facts therefore. The 
facts which rendered one defendant liable were 
different from the facts relied upon to make the 
other defendant liable. Under these circum
stances i t  was held tha t these two causes of action 
could not be joined.

I t  only remains to say a word as to the facts of 
the present case. The pla intiffs here allege tha t 
they shipped certain meat belonging to them in  a 
vessel to be carried from the Argentine to this 
country, and tha t the vessel was not seaworthy, 
whereby the ir meat was damaged, fo r which they 
sue fo r damages. They jo in  two defendants, and 
against the one they allege tha t he entered in to 
certain contracts w ith them ; against the other 
they say tha t the ship in  which the ir goods were 
carried was the ship of this defendant which the 
first-named defendant had introduced into the 
contract made w ith the plaintiffs, but tha t he had 
contracted w ith  the p la intiffs by virtue of bills of 
lading which were signed in  favour of the pla intiffs 
when the cargo was put on board. The p la intiffs 
allege tha t one or botb of the defendants are liable 
fo r the damage tha t resulted. Shortly stated, the 
cause of action, i f  by tha t is meant a ll the material 
facts which go to show tha t there was in ju ry  by 
unsea worthiness and tha t the vessel was unsea- 
worthy, is common to the two defendants. The 
difference, of course, lies in  this, as i t  was in

Franhenberg  v. G reat Horseless C a rriage  Company 
(sup.), tha t one defendant may he liable on one 
ground, and the other defendant on another, and 
tha t these grounds are not common to both 
defendants. That is a po in t of difference, but, on 
the authorities as they now stand, i t  seems to me 
tha t is not a ground fo r saying tha t tha t which is 
really a cause of action as involving one investiga
tion of facts is not a matter which can he properly 
tried under the rule. I  th ink  tha t the Federal 
Steam Navigation Company were properly joined 
as defendants, and tha t th is  appeal must succeed.

A ppea l allowed.

Solicitors fo r the plaintiffs, C ow ard  and 
H aw ksley, Sons, and Chance.

Solicitors fo r the defendants the Federal Steam 
Navigation Company L im ited, W. A . C rum p  and 
Son.

T hu rsday , N ov. 3, 1910.
(Before V a u g h a n  W i l l i a m s , B u c k l e y , a n d  

K e n n e d y , L.JJ.)
T h e  P o r t s m o u t h , (a)

C h a rte r-p a rty — D em urrage— A rb it ra t io n  clause—  
B i l l  o f  la d in g — Receipt o f  goods by b i l l  o f  la d in g  
holder —  D ischarge o f  cargo —  Vessel on de
m urrage— A ctio n  aga inst b i l l  o f la d in g  holder 
f o r  dem urrage  — In c o rp o ra tio n  o f a rb itra t io n  
clause in  b i l l  o f  la d in g — S la y  o f proceedings—  
A rb it ra t io n  A c t 1889 (52 &  53 Viet. c. 49), s. 4.

A  cargo o f wood was shipped on a vessel, th e 
ch a rte r c o n ta in ing  a dem urrage clause,_ ce rta in  
exceptions and  cond itions, and  a subm ission to 
a rb itra t io n , the term s o f  w h ich  were “  any  
dispu te  o r c la im  a r is in g  ou t o f  a n y  o f tri« 
cond itions o f  th is  c h a rte r-p a rty  sh a ll be adjustea  
a t p o rt where i t  occurs, and  same sh a ll be settled  
by a rb itra t io n .”  . ,

A  b i l l  o f la d in g  was given to the sh ipper w hicn  
contained the fo llo w in g  terms : “  He or they, 
re fe rr in g  to the sh ipper or h is  assigns, “  pay ing  
f r e ig h t  f o r  the sa id  goods, w ith  other conditions  
as p e r cha rte r,”  and in  the m a rg in  was w r itte n  
in  in k , “  D eckload a t sh ippe r’s r is k , and  a i 
other term s and  cond itions an d  exceptions °J 
ch a rte r to be as p e r c h a rte r-p a rty , in c lu d in g  
negligence clause.”  The shipowners haviny  
in s t itu te d  proceedings aga ins t the holders of L 
b i l l  o f la d in g  on the A d m ira lty  side o f  
C ounty C o u rt to recover dem urrage, the b i l l  oj 
la d in g  holders a p p lie d  to the ju d g e  u n d e r sect, 
o f the A rb it ra t io n  A c t 1889 to s tay the Vrocef f '  
ings. The County C o u rt ju d g e  made the orae , 
and  the shipowners appealed to the A d m iia  
D iv is io n a l C ourt, w h ich  a ffirm ed the decision J 
the C ounty  C ou rt judge . The  shipown  
appealed to the C o u rt o f  A ppea l. .

H eld (reversing the decis ion o f the D iv is w  
C o u rt), th a t the a rb itra t io n  clause was 
app licab le  to th is  d ispu te  between the shipown ■ 
and the holders o f the b i l l  o f la d in g .

H am ilton v. Mackie (5 Times L .  Rep. 677) fo l io 1 
A p p e a l  from  a decision of the AdmirA .s 
D ivisional Court affirming a decision ol 
Honour Judge K e lly  s itting  in  Adm ira ltyJ *  -Dg 
County Court of Glamorgan at Cardiff ,8r ' ybad 
an action and referring a dispute whicn 
arisen as to demurrage to arb itra tion . ___ _—-

(a) Reported by L . F . C. D a u b y , EBq., Bamster-»t-L»W’
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The appellants were the Portsea Steamship 
Company Lim ited, the owners of the P ortsm ou th  ;  
the respondents were T. W . Thomas and Co. 
L im ited, holders of the b ill of lading.

On the 14th Jan. 1909 M cNeill, Hinde, and Co., 
the managing owners of the P ortsm o u th , entered 
in to a charter-party w ith C. T. W hite  and Sons 
L im ited, of Alma," New Brunswick, by which 
they agreed tha t the P ortsm ou th  should load 
a cargo of wood at a N orth  American port 
and proceed w ith i t  to a good and safe port on 
the west coast of Great B rita in  or east coast of 
Ireland.

The charter fu rthe r provided tha t the 
charterers’ lia b ility  ceased as soon as the cargo 
was alongside, the vessel holding a lien upon the 
cargo fo r fre igh t and demurrage.

A  fu rther clause provided tha t
Cargo . . . to be discharged by the steamer at

port of destination, in the usual manner, with customary 
steamer dispatch, according to the custom of the port, 
during ordinary working hours (Sundays, general 
holidays, and Bank Holidays excepted); but if through 
any fault of the merchant or charterer the steamer is 
longer detained, demurrage to be paid at the rate of 
twenty-five pounds per day, but any time lost through the 
act of God, political impediments, frost, floods, droughts, 
including logs hung up, storms, weather, strikes, lock
outs, fire, accidents, combinations of workmen, stoppages, 
or reduction of labour, or any other extraordinary 
causes or hindrances of what kind soever beyond 
charterers’ control, delaying either the sending of the 
cargo alongside or the loading or the discharge of 
removal of the cargo is excepted. Lay days to com
mence when steamer is ready in a proper clear loading 
or discharging berth respectively and after notice has 
been given. The usual custom of the wood trade of 
each port is to be observed by each party, in cases where 
not specially expressed. Any dispute or claim arising 
°ut of any of the conditions of this charter-party shall 
he adjusted at port where it occurs, and the same shall 
be settled by arbitration.

The P o rtsm o u th  loaded her cargo at Parrsboro 
Roads, Nova Scotia ; the cargo was shipped by 
W. Malcolm Mackay, and a b ill o f lading was 
given him, dated the 29th Nov. 1909, which 
provided tha t the cargo was

To be delivered in the like good order and condition 
at the port of Swansea, Great Britain . . . unto
W. Malcolm Mackay or to his assigns, he or they 
Paying freight for the said goods, with other conditions 
as per charter-party with average accustomed.

In  the margin of the b ill of lading the follow ing 
clause appeared :

Deckload at shipper’s risk, and all other terms and 
conditions and exceptions of charter to be as per 
charter-party, including negligence clause.
The respondents, T. W. Thomas and Co. 

Limited, were the holders of the bill of lading 
and took delivery of the cargo.

On the 22nd Feb. the shipowners made a claim 
fo r eight days’ demurage at 25Z. a day incurred at 
Swansea, and in  a le tter the ir solicitors stated 
that under the charter-party any dispute was to 
be settled by arbitration, and they suggested the 
names of two arbitrators. The solicitors fo r 
the respondents replied on the 2nd March and 
wrote suggesting other names, and pointing out 
that, as the matter involved a question of custom 
111 the tim ber trade in  the B ritish  Channel,

someone should be appointed who knew the 
trade.

On the 4th March the appellants refused to 
accept any of the arbitrators suggested by the 
respondents, and suggested tha t each should 
appoint an arb itra tor and tha t the arbitrators 
should appoint an umpire. The respondents fe ll 
in  w ith this suggestion, but on the 12th March 
the appellants’ solicitors wrote saying tha t the 
appellants would prefer to  have the case tried in  
the County Court as they thought i t  would be less 
costly.

The respondents would not assent to this 
course, but, after some fu rther correspondence 
between the solicitors, the appellants on the 
27th A p ril issued a summons in  the County 
Court at Cardiff and filed particulars claiming 
eight days’ demurrage of the P o rtsm o u th  a t 25Z. a 
day under b ill of lading dated the 29th Nov. 1999, 
200Z. The respondents, the b ill of lading holders, 
entered an appearance under protest, and gave 
notice on the 2nd May 1910 tha t they would 
apply to the judge under sect. 4 of the A rb itra 
tion A ct 1889 fo r an order to stay proceedings in  
the action. That application was made to the 
judge on the 9th May, and he made an order 
staying proceedings as he was of opinion tha t the 
arb itration clause was incorporated in  the b ill of 
lading. On the 14th May the shipowners gave 
notice of appeal against the order of the County 
Court judge on the grounds tha t he was wrong in 
holding tha t the arb itration clause contained in 
the charter-party was incorporated in  the b ill of 
lading under which the respondents received the 
cargo; tha t he was wrong in  holding tha t the 
appellants were not entitled to proceed w ith the ir 
action fo r the demurrage incurred in  the discharge 
of the cargo; and tha t he was wrong in  holding 
tha t the provisions of the A rb itra tion  A c t 1889 
were a bar to the p la in tiffs ’ action.

The appeal came on fo r hearing in  the Divisional 
Court in  the 19th July.

Sect. 4 of the A rb itra tion  A c t 1889 (52 & 53 
Y ic t. c. 49) is as fo llow s:

4. If any party to a submission, or any person 
claiming through or under him, commenoes any legal 
proceedings in any court against any other party to the 
submission, or any person claiming through or under 
him, in respect of any matter agreed to be referred, any 
party to such legal proceedings may at any time after 
appearance, and before delivering any pleadings or 
taking any other steps in the proceedings, apply to that 
court to stay the proceedings, and that court or a judge 
thereof if satisfied that there is no sufficient reason why 
the matter should not be referred in accordance with 
the submission, and that the applicant was, at the time 
when the proceedings were commenced, and still remains, 
ready and willing to do all things necessary to the 
proper conduct of the arbitration, may make an order 
staying the proceedings.

On the 27th Ju ly  1910 the D ivisional Court 
delivered judgment.

The P r e s i d e n t .—The short question raised by 
this appeal is whether the p la in tiffs ’ claim fo r 
demurrage under a b ill o f lading is a claim to 
which the arb itration clause contained in  the 
charter-party applies. The pla intiffs are the 
owners of the vessel; the defendants are the 
holders fo r value of the b ill of lading. The 
demurrage claimed is 200Z., being eight days at 
the rate of 25Z. per day. In  the proceedings the 
p la intiffs pu t the claim forward as a fixed sum
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of 200i. “  arising out of an agreement made m 
relation to the use or hire of the steamship 
P ortsm ou th , and in  relation to the carnage ot 
goods on board the said steamship. As throwing 
some lig h t upon how the question is regarded m 
the commercial and shipping communities, I  may 
note tha t before action the plaintiffs, through wed- 
known shipping solicitors, demanded arbitration 
under the clause; but a dispute as to the personnel 
of the arbitrators supervened ; but this, however, 
does not affect the question of law. The b ill ot 
lading does not fix  the rate of demurrage, but i t  
contains the usual provision “  he or they paying 
freight, w ith other conditions as per charter- 
party,”  and in  the margin “  a ll other terms and 
conditions and exceptions of charter to be as 
per charterparty, including negligence clause.
The rate of demurrage is fixed by the charter- 
party as follows: “ B u t i f  through any fau lt 
of the merchant or charterer, the steamer 
is longer detained, demurrage to be paid 
at the rate of 251. per day.”  The same 
clause contains various terms, conditions, and 
exceptions which would require to be considered in  
determining whether any, and, i f  so, how many 
days’ demurrage was payable. The arbitration 
clause in  the charter-party reads thus : Any 
dispute or claim arising out of any of the 
conditions of th is charter-party shall be adjusted 
at port where i t  occurs, and same shall be settled 
by arbitration.”  We were referred to various 
cases and text-books, a ll of which I  have caref u lly  
considered. The principle which has been 
generally accepted in  a ll the cases is stated 
by \Villes, J. in  B usse ll v. N ie m a nn  (17 O. B. 
N . S. 177): “  The question depends on whether 
the words ‘ and other conditions as per charter- 
party ’ include a ll the stipulations and conditions 
contained in  tha t instrument, or whether they are 
not lim ited to conditions ejusdem generis w ith 
tha t previously mentioned, viz., payment of 
fre igh t—conditions to be performed by the 
receiver of the goods. I t  is a mere question of 
language and construction, and we th ink  i t  
enough to say tha t the la tte r is the construction 
which we put upon these words.”  These words 
were expanded or explained by Lord Blackburn 
in  an unreported case of T a y lo r  v. P e r r in  in the 
House of Lords in  the follow ing passage : “  The 
case which has been referred to— B usse ll v. 
N ie m a n n —in which W illes, J. gave judgment, as 
i t  appears to me perfectly correctly, decided tha t 
the reference to the charter-party is meant to 
bring in  those conditions which would apply to 
the person who has taken the b ill of lading, and in  
taking delivery of the cargo, such as payment of 
demurrage, the payment of fre ight, the manner of 
paying, and so on : bu t is by no means to be 
taken to incorporate a ll the conditions of the 
charter-party ”  (quoted per Lopes, L .J., a t 
p. 295, in  S e rra in o  v. Cam pbell (1891) 1 Q. B., and 
at p. 51 of 7 Asp. Mar. Law. Cas.). I t  appears 
to me tha t i f  the words “ the ascertainment of 
the amount of the demurrage or fre igh t ”  were 
inserted after the word “  fre igh t ”  in  the above 
passage i t  would be equally accurate; and, i f  so, 
i t  would apply directly to the present case. 
Lord Esher has said tha t the words mean tha t 
you must read the conditions of the charter, 
party verbatim into the b ill of lading, aŝ  though 
they were printed in  extenso, and then disregard 
such as were inconsistent w ith the b ill of lading.

Mathew, L .J . in  E a s t Y o rksh ire  S team sh ip  Com
p any  v. Handcock (1900, 5 Com. Cas. 266, at p. -b ° )  
states the effect of the decisions thus: I  be
only provisions of the charter-party which are 
not incorporated in to the b ill of lading are those 
which are not clearly relevant to conditions 
which have to be performed by the consignee 
on the arriva l of the ship.”  We were pressed by 
counsel fo r the appellants w ith  the decision in 
H a m ilto n  v. M ack ie  (5 Times L . Rep. 677), and it 
the facts were the same that case would, of co^se, 
bind us. I t  related to an arb itra tion clause, lh e  
case is very shortly reported. I  have done my 
best to  obtain a copy of the record, and the 
documents, bu t w ithout success. I t  appears from 
the short report tha t “  the action was brought 
fo r the balance of the b ill of lading fre igh t ; 
tha t the charter-party provided tha t “  a ll disputes 
under th is charter shall be referred to arbitra 
t io n ” ; and tha t on the b ill of lading were 
stamped the words “  a ll other terms and condi
tions as per charter-party.”  The Master of the 
Rolls said i t  was clear tha t the condition as to 
arb itration did not refer to disputes arising 
under the b ill o f lading, but to disputes arising 
under the charter-party. Lo rd  Collins explains 
tha t decision in  Tem perley S team ship  Com pany v. 
S m y th  (1905) 2 K . B. 801; 10 Asp. Mar. Law Cas- 
123) thus: “ He (Lord Esher) treats the dispute 
in  tha t case as arising exclusively under the b ill o 
lading, and not under the charter-party, and there
fore as not covered by the clause which relate 
to disputes under the charter-party on ly . in e  
ita lics are mine. I  agree w ith  the late Jadg 
Carver tha t the context must in  each case be iookeu 
at • (see par. 160 of Carriage of Goods by Sea). As 
was said by W illes, J., i t  is a mere question oi 
language and construction in  each case.

In  th is case the arb itra tion clause refers no 
to disputes under the charter-party only, bur 
to “  any dispute or claim arising out of any 
of the conditions”  of the charter-party. l b “  
action is brought fo r demurrage fixed by 
charter-party. How many days demurrage 
payable, and in  what circumstances i t  is recover
able, depends upon the terms and condition 
of the demurrage clause in  the charterpai y > 
in  other words, the charter-party must 
referred to in order to  ascertain the amount an 
the conditions of liab ility . The dispute or claim 
in  th is case arises out of those conditions, a 
accordingly is a dispute or claim coming l i t t r w j  
and expressly w ith in  the arb itra tion cm 
Suppose the words “ any dispute or claim a n » »  
out of any of the conditions of this clause shai 
settled by a rb itra tion ”  were added, so as to o 
part of the demurrage clause itself, I  th ink 1 . 
p re tty  clear tha t th is claim would come witu 
that provision. I t  cannot make any difference 
the words form a separate clause by themse 
I  th ink, therefore, tha t the arb itration cia 
applies to the claim in  this action, and that
appeal fails. . ,, „,,me

B a r g r a v e  D e a n e , J.—I  am of the 
opinion, but I  want to add a word or two on 
question of fact. I t  is remarkable that w e . 
p la in tiffs ’ solicitors applied fo r a summons m  
County Court they said i t  was a claim an. 
out of an agreement made in  relation to 
or hire of the steamship P ortsm ou th , a“ utbe 
relation to  the carriage of goods on boaL  •. y it 
said steamship.”  This is repeated in  the amu
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fo r leave to issue the summons against the defen
dants out of the d is tric t made by Mr. Hinde, one 
of the managers and directors of the p la in tiff 
company. He says, “  fo r a claim arising out of 
an agreement made in relation to the use or hire 
of the steamship P o rts m o u th , and in  relation to 
the carriage of goods on board the said steam
ship.”  Upon tha t an order was made fo r pa rti
culars, and then you find a difference, because 
you find a claim fo r “  eight days’ demurrage of 
the steamship P o r ts m o u th  at 25i. per day under 
b ill of lading, dated the 29th Nov. 1909.”  W ell, 
there is nothing in  the b ill of lading which refers 
to 25Z. per day demurrage, and therefore you 
must look back to the charter-party to see what 
the claim is and how i t  is framed. Before the 
case came into court the p la in tiffs  themselves 
claimed tha t there should be an arb itration and 
suggested the names of gentlemen who should 
arbitrate in  accordance w ith the terms of the 
charter-party. The matter weDt on in  discus
sion between the p la in tiffs and defendants 
as to who should be the arb itrator, and i t  was 
not a dispute as to whether there should be 
an arbitration. I t  is perfectly clear tha t at 
the beginning the pla intiffs themselves were the 
persons wanting an arbitration, pursuant to the 
terms of the charter-party. In  my opinion, 
apart from  the question of law which the Presi
dent has dealt with, the facts are conclusive 
against the p la in tiffs in  respect of the matter 
being tried by arbitration. They admitted at one 
time tha t i t  was a matter which should be sub
m itted to arbitration. Now, when i t  does not 
suit the ir purpose to agree to the arb itrator, they 
fa ll back upon the point of law which my Lord 
has pointed out is against them. In  my opinion, 
both on law and fact, the p la in tiffs fa il, and the 
appeal must be dismissed, w ith costs.

From this decision the shipowners appealed to 
the Court of Appeal.

B a ilhache , K.C. and D . W . C a r r  fo r the appel
lants.—The point raised by the appeal is whether 
certain words in  the b ill o f lading incorporate in 
the b ill of lading a submission to arb itration 
which is to be found in  the charter-party. The 
proper method of construing the clauses in  th is 
case was la id  down in  H a m ilto n  v. M ack ie  (5 
Times L . Rep. 677). As between the charterer 
and shipowner the charter contains the contract 
between them, and the b ill of lading is a mere 
receipt fo r the goods :

Rodocanachi v. M ilb u rn , 50 L. T. Hep. 594 ; 6 Asp.
Mar. Law Cas. 100 (18861; 18 Q. B. Div. 67.

In  th is case the dispute is not between the 
charterer and the shipowner, but between a b ill 
of lading holder and the shipowner, and the con
tract between them is contained in  the b ill of 
lading and not in  the charter. B u n c im a n  v. S m yth  
(20 Times L. Rep. 625) appears to support the 
view of the respondents, fo r the parties in  that 
case were the charterer and the shipowner; but 
tha t case was overruled by Tem perley Steam  
S h ip p in q  C om pany v. S m y th  and Co. (93L. T. Rep. 
471; 10 Asp. Mar. Law Cas. 123; (1905) 2 K . B. 
791), in  which the parties to the dispute were 
again the charterer and the shipowner. I t  should 
be remembered that when the parties to the 
dispute are the shipowner and the charterer who 
is also the consignee i t  is not so much a question i

of incorporating a clause in  the b ill of lading, 
but of deciding which document i t  is which con
tains the contract which binds the parties. In  
th is case W hite  and Sons are the charterers and 
Thomas and Co. are the b ill of lading holders 
and consignees. The contract between W hite 
and Sons and the shipowner is contained in  the 
charter, and the contract between Thomas and 
Co. and the shipowner is contained in  the b ill pf 
lading. I f  the b ill o f lading is construed in  the 
manner la id down in  H a m ilto n  v. M ack ie  (ub i 
sup.), the submission to arb itration is not incor
porated in  it, fo r the submission refers to disputes 
under the charter.

Leslie  Scott, K.C. and H o lm a n  G regory, K .C .— 
H a m ilto n  v. M ackie  (u b i sup.) was a case in 
which the arb itration clause was construed as 
applying only to disputes between shipowner and 
charterers. [ B u c k l e y , L .J .—I f  i t  is to apply to 
anyone else, why does i t  not say tha t shipowner, 
charterer, and b ill of lading holder are to submit 
disputes to arb itration ?] In  effect this clause 
does say that. The language used indicates an 
intention to include everyone. In  Tem perley v. 
S m y th  (u b i sup.) the action was on the charter, 
and the arb itration clause applied because the 
contract had not been in  any way altered or 
annulled by the b ill of lading, the b ill of lading 
being a mere receipt fo r the goods. [ V a u g h a n  
W i l l i a m s , L .J .— Tem perley v. S m y th  (u b i sup.) 
does not throw any doubt on H a m ilto n  v. M ack ie  
(u b i sup.).~\ I t  is not necessary to say tha t 
H a m ilto n  v. M ackie  is wrong, fo r th is is 
a to ta lly  different contract. I f  the arb i
tra tion  clause in  the charter is so framed as 
to refer exclusively to disputes between charterers 
and shipowners, i t  of course has no bearing on 
disputes between the b ill of lading holder and 
the shipowner, but the words of th is submission 
are wide. One of the last cases on th is point is 
D iedericksen  v. F arq u h a rso n  (77 L . T . Rep. 543 ; 
8 Asp. Mar. Law Oas. 333; (1898) 1 Q. B. 150). 
The words “  other conditions as per charter ”  may 
be words of identification only, but the incor
porating clauses have grown wider. F irs t the 
clause used was “  paying fre igh t and a ll other 
conditions as per charter-party,”  which was held 
to mean conditions ejusdem generis w ith the pay
ment of fre igh t; then the phrase grew in to  
“  paying fre igh t and a ll terms and conditions as 
per charter.”  This b ill of lading has both these 
clauses, and so every clause in  the charter is 
incorporated in  the b ill of lading, though some, 
of course, have no effect, fo r they can only 
apply as between the charterer and shipowner. 
[ V a u g h a n  W i l l i a m s , L .J .—In  S erra in o  v. 
C am pbell (64 L. T. Rep. 615 ; 7 Asp. Mar. Law 
Cas. 48; (1891) 1 Q. B. 301) the case of H i l l  v. 
M ackie  (ub i sup.) sems to have been approved by 
Kay, L .J  ] No rig id  rule of construction can be 
la id down to cover every case. The cases of 
R e s titu tio n  Steam ship Com pany v. P ir r ie  (7 Asp. 
Mar. Law Cas. 11, n.) and Sham rock Steam ship  
Com pany v. Storey  (5 Com. Cas. 21) show the 
the principle to be followed when construing one 
document which is incorporated in  another. 
There is no d ifficulty in  construing both clauses 
in  this b ill of lading together, fo r they do not 
contradict one another—one merely enlarges 
the other, so no such exception can be taken to 
these clauses as was taken in  E ld e rs lie  v. 
B o rth w ic k  (92 L . T. Rep. 274; 10 Asp.
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Mar. Law Cas. 24; (1905) A. 0. 93). In  a 
demurrage case local witnesses must be called 
and local customs may be in  question, so i t  is 
more reasonable to have the m atter settled by 
arbitration.

Y a u g h a n  W i l l i a m s , L .J .—I  th ink  th is appeal 
must be allowed. The action was brought by the 
owners of the ship fo r the purpose of recovering 
demurrage, and thereupon the defendants, who 
were the b ill of lading holders, thought tha t i t  
was a case which was governed by the arbitration 
clause in "the charter-party. They applied, there
fore, fo r a stay of the proceedings in  the action, 
and tha t stay was granted. The President and 
Bargrave Deane, J., when the matter came before 
them, affirmed the conclusion of the County Court 
judge, and considered tha t the case was one which 
was governed by the arb itration clause in  the 
charter-party. The question we have to decide is 
whether or not th is arb itration clause was binding 
upon the b ill of lading holder or not. I  may as 
well say a word or two about the charter-party 
and the b ill o f lading. We have had both 
before us. The charter-party provides firs t for 
the ship having a lien upon the cargo fo r fre igh t 
and demurrage, and then there is a demurrage 
clause which begins w ith the statement tha t the 
cargo is to be furnished free alongside a t the port 
o f loading at merchants’ risk and expense, and 
then makes reference to the days fo r loading, and 
continues, “  but i f  from' any fau lt of the merchants 
or charterers the steamer is longer detained, de
murrage to be paid at the rate of 25Z. per day.”  
Then comes what is called the arb itration clause, 
which is almost at the end of the charter-Dartv. 
I t  says, “  A ny dispute or claim arising out of any 
of the conditions of th is charter-party shall be 
adjusted at port where i t  occurs, and same shall 
be settled by arb itration.”  I  th ink  I  have now 
read enough of the charter-party, and i t  is not in  
dispute here tha t as between the ship and the 
charterer th is is a case where an arb itration clause 
would apply— where the tribunal to dispose of 
any disputes or claims is fixed by contract to 
the exclusion of the jurisd iction of the ordinary 
courts of law. That being so, one has now to ask 
oneself how fa r th is clause is applicable in  the case 
of rights and liab ilities arising under the b ill of 
lading. Now, the b ill of lading runs, so fa r as i t  
is material, thus : “  He or they paying fre igh t for 
the said goods, w ith other conditions as per 
charter-party.”  A t tha t point I  take i t  one has 
to  r ja d  in  certain words which appear in  the 
margin, and they say, “  Deckload at shipper’s 
risk and a ll other terms and exceptions of charter 
to  be as per charter-party, including negligence 
clause.”  When I  ask myself how far, according 
to the terms of this b ill of lading, the relations of 
the ship and the b ill o f lading holder are governed 
by the arb itration clause in  the charter-party— 
which of course would be operative in  a dispute 
between the ship and the charterer—I  cannot help 
at once saying tha t so fa r as the lite ra l meaning 
of the words is concerned they are not applicable 
to th is case. B u t when i t  is said you should not 
take the lite ra l meaning of the words, but you 
should say tha t there is a dispute which, although 
i t  does not arise out of any of the conditions of 
the charter-party qua  charter-party, does arise 
out of the conditions of the b ill o f lading which 
incorporated the clauses of the charter-party, 
then I  should say tha t one generally would feel i t

one’s duty as a judge, as would anyone disposing 
of th is dispute, to  decide how fa r the clauses of 
the charter-party incorporated in  the b ill of 
lading are applicable to th is dispute, so as to leave 
the matter to  be decided by arbitration, to the 
exclusion of the ordinary courts of law. I  there
fore look at the words which I  find in  the b ill of 
lading itself, and i t  seems to me to be obvious 
tha t the parties did not mean or assume that 
every clause in  the charter-party which was 
applicable as between ship and charterer was to 
be incorporated and used as part and parcel of the 
b ill of lading, so as to govern the relations 
between the ship and the b ill o f lading holder. 
Having then to ask myself that question, I  have 
come to the conclusion tha t these words in  the 
b ill of lading which really are, to say the least of 
it ,  ambiguous, leave i t  open to question whether 
the words of the arb itra tion clause are to apply 
as between the ship and the holder of the b ill of 
lading. I  look at a ll the circumstances of the 
case, and although i t  is said that the clause must 
apply unless I  can find something inconsistent 
w ith  the clause, I  do not th ink  one need 
find anything tha t is expressly inconsistent. 
In  i r  y opinion really the case which has been so 
much talked about to-day, of H a m ilto n  v. M ackie, 
is conclusive of the matter, though I  know i t  is 
said tha t tha t case may be read in  two ways. 
The report, which is quite short, says : “  The
p la in tiffs were the owners of the steamer 
P res iden t G arfie ld , and the action was brought 
fo r the balance of the b ill of lading fre ight, the 
defendants being the consignees of the cargo and 
indorsees of the b ill of lading. I t  was agreed by 
the charter-party tha t any dispute tha t might 
arise under the charter was to be settled by 
arb itration at the port where the dispute arose. 
On the b ill of lading the words were stamped,
‘ A ll  other terms and conditions as per charter- 
party.’ The judge at chambers stayed the action 
on the ground tha t the matter ought to have gone 
to arbitration, and the Divisional Court upheld 
his decision.”  The Court of Appeal allowed the 
appeal. The Master of the Bolls (Lord Esher), 
in  delivering judgment, said “  tha t the law on 
the subject had been la id  down several times. 
Where there was in  a b ill of lading such a 
condition as this, 1 a ll other conditions as per 
charter-party,’ i t  had been decided tha t the 
conditions of the charter-party must be read 
verbatim into the b ill of lading as though they 
were there printed i n  extenso. Then, i f  i t  was 
found tha t any of the conditions of the charter- 
party, on being so read, were inconsistent with 
the b ill o f lading, they were insensible and must 
be disregarded. The b ill of lading referred to 
the charter-party, and therefore when the 
condition was read in, ‘ a ll disputes under this 
charter shall be referred to arb itration,’ i t  was 
clear tha t tha t condition did not refer to disputes 
arising under the b ill of lading, but to  disputes 
arising under the charter-party. The condition, 
therefore, was insensible, and had no application 
to the present dispute, which arose under the hi 
of lading.”  In  my opinion i t  is clear here, * 
you look at the charter-party and then lo°ji 
at the b ill of lading, tha t the condition 
i t  is said is incorporated in  the b ill of hidiUK 
does not refer to disputes arising under tn 
b ill of lading, but to disputes arising unde 
the charter-party: Under those circumstance >
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i f  th is decision is righ t, there is an end of the 
present case. I t  is said, however, tha t the pro
visions in  th is case are somewhat different. I  do 
not agree. I  th ink  that the case of H a m ilto n  v. 
M ach ie  (u h i sup.), as long as i t  is unreversed, is 
binding upon us, and is conclusive of the case 
tha t we have before us. I  only wish to add here 
tha t i f  you look at the decision in  Tem perley  
Steam  S h ip p in g  Com pany  v. S m y th  and  Co. 
(u b i sup.), i t  seems to me tha t the judgment 
of Lord  Collins, then Master of the Rolls, and 
the judgment of the other members of the 
court, did not in any way question the correct
ness of the decision in  H a m ilto n  v. M ach ie  (uh i 
sup.), but, on the contrary, they affirmed it. 
I f  th is case of H a m ilto n  v. M ach ie  (uh i sup.) was 
affirmed we are bound by it, and the only question 
outstanding is what that case did. I  have already 
said I  find nothing in  tha t case to differentiate i t  
from the present case, and H a m ilto n  v. M ach ie  
(u b i sup.) is a case which has been cited over and 
over again in  cases before th is court. Among 
others, i t  was cited and dealt w ith in  the case of 
S e rra in o  v. C am pbell (u h i sup.). Kay, L. J. there 
said: “  H a m ilto n  v. M ach ie  seems to have decided 
tha t these words of reference would not introduce 
in to  the b ill of lading a clause fo r reference to 
arb itration of any dispute upon the charter- 
party.”  I  consider tha t th is clause in  th is b ill of 
lading is a clause which refers to any dispute 
arising under the charter-party and nothing else, 
and I  do not th ink  that the words in  the b ill of 
lading were introduced so as to make the arb itra
tion clause applicable in  the case of any dispute 
arising between the ship and the b ill o f lading 
holder. In  these circumstances, I  th ink  the 
appeal must be allowed. I  do not say fo r a 
moment tha t the case is not one upon which a 
great deal may be said on both sides. Counsel 
fo r the appellants said someone was going to 
take the case to the House of Lords. I  do 
not know what the ultim ate decision may 
be, but, looking at i t  as the case stands at the 
present time, we must follow  the decision in  
H a m ilto n  v. M ach ie  (u b i sup.), and I  have 
already expressed my opinion of what tha t 
case decides.

B u c k l e y , L. J .—The question fo r determination 
is quite short. I t  is only as to the meaning, 
according to the ir true construction, of these 
words in the charter-party as introduced by 
reference in to the b ill of lading. The words 
are : “  Any dispute or claim arising out of any of 
the conditions of th is charter-party shall be 
adjusted at port where i t  occurs, and same shall 
be settled by arb itra tion.”  The appellant con
tends tha t these words are equivalent to any 
dispute or claim arising under th is charter-party. 
I f  tha t is the ir true meaning, th is case is 
concluded, so fa r as th is court is concerned, by 
H a m ilto n  v. M ach ie  (ub i sup.). The respondents 
contend tha t the words are equivalent to any 
dispute or claim arising as to any of the matters 
as to which there are conditions in  the charter- 
party. O f those two contentions, in  my judg
ment, the former is rig h t and the la tter is wrong.
I  w ill in  the firs t instance give the reasons why I  
th ink the la tte r contention is wrong. In  reading 
words of reference such as we have here in  the 
b ill o f lading you ought, I  th ink, to  treat the 
matter in  this way. You find in  the charter- 
party words which have practically th is effeot as

between the shipowners and the charterers— 
demurrage shall be paid at a certain rate. When 
you read the words of reference in  the b ill of 
lading you are to read them as providing, as 
between shipowner and b ill of lading holder, “ I t  
is hereby agreed in a certain event that demurrage 
shall be paid at a certain rate.”  When you get 
to the arb itration clause you have to do i t  in  
exactly the same way. Reading the charter-party 
first, you find th is : “  As between shipowner and 
charterer i t  is hereby agreed tha t any dispute or 
claim arising out of any of the conditions of this 
charter-party shall be referred to arbitration.”  
P la in ly tha t is a contract. I t  is agreed between 
shipowner and charterer that any dispute or claim 
arising between shipowner and charterer out of 
the conditions which under this instrument are 
binding between shipowner and charterer shall 
be settled by arbitration. When you get to the 
b ill of lading you read i t  in  thiB way : “  I t  
is hereby agreed as between shipowner and 
b ill of lading holder tha t certain disputes 
or claims shall be referred to arb itra tion.”  
The whole question is what disputes or 
claims are, by way of bargain between the ship
owners and b ill of lading holders, to be referred to 
arbitration ? I  must read the documents to see 
what is to be referred. I t  is “  disputes or claims 
arising out of the conditions of th is charter-party.”  
No dispute or claim as between shipowner and 
b ill o f lading holder can arise out of the condi
tions of this charter-party. I t  must arise between 
those parties out of some condition in  the instru 
ment which is binding as between them, and the 
whole argument is tha t I  am to read i t  as i f  these 
words. “  any of the conditions of th is charter- 
party,”  were merely words of identification, and 
the sentence were exactly the same as i f  i t  read 
“  any dispute or claim as to any of the matters as 
to which there are conditions in  this charter- 
party.”  Those are not the words. The claim 
which is referred to arb itration is a claim which, 
even when you have transferred the words from 
one instrum ent to the other, would be a claim 
arising out of the conditions in  an instrum ent 
which is not a binding instrument as between the 
shipowner and the b ill of lading holder, but is bind
ing as between the other two parties. Therefore 
t  seems to me tha t tha t contention cannot be 
maintained. I  cannot substitute fo r the words 
“ any dispute or claim arising out of any of the 
conditions of th is charter-party ”  the words “  as 
to any of the matters as to which there are condi
tions in th is charter-party.”  I f  tha t be rejected, 
the other solution necessarily follows. Now, jus t 
examine the words and see i f  i t  is not the fa ir 
meaning. “  Any dispute or claim arising out of 
the conditions of th is charter-party.”  How does 
tha t differ in  any respect from “  any dispute or 
claim arising under this charter-party ”  p I f  i t  
arises out of conditions i t  must arise under the 
charter-party, and i f  under the charter-party, i t  
must arise out of the conditions of the charter- 
party. The words are different, but the legal 
effect is the same, and i f  you read this clause as 
i f  i t  were “  any dispute or claim arising under 
this charter-party,”  the case is, of course, the same 
as H a m ilto n  v. M ach ie  (u b i sup.), and that decision 
is binding upon this court. Bor these reasons I  
th ink  the appeal must be allowed, w ith  costs here 
and below, and the order staying proceedings must 
be discharged.
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K e n n e d y , L .J .—I  am entirely of the same 
opinion, and I  wish to point out tha t what strikes 
me is the unreality of the case which has been so 
ably pu t before us by counsel fo r the respondents. 
On the facts of th is case we are asked to read this 
arb itration clause as applying to govern the rights 
of the shipowner and the b ill o f lading holder on 
account of the words which occur in  the margin 
of the b ill of lading : “  Deckload at the shipper’s 
risk, and a ll other terms and conditions and 
exceptions of charter to  be as per charter-party, 
including negligence clause.”  These are the 
words which X understand to be the substantial 
words—they are the only words upon which this 
arb itration clause can be read in to the contract. 
W ith  regard to the words in  the body of the con
tract, “ he or they paying fre ight,”  &c., to my 
mind i t  has been over and over again settled by 
authority tha t they would not bring in  an arb i
tra tion  clause. B u t i t  is said, and was argued 
here before us, tha t you have got special terms 
w ritten in  here in  th is contract. Now, I  can 
entertain no doubt, having regard to the context, 
these other terms and conditions are those things 
which are printed immediately below. I  have 
compared this document w ith the b ill o f lading, 
and I  find that every condition is either copied 
directly from the conditions and exceptions of 
the charter-party or is not put in. W hat they 
wanted to do is to my mind perfectly plain. They 
wanted to have those risks which m ight affect the 
shipowner or consignee w ith regard^ to the ship or 
goods, and the rig h t to act in  regard to such 
matters as towing and being towed, salvage, and 
negligence of the master, a ll covered in  the b ill of 
lading as between shipowner and consignee, as 
they are covered in  the charter-party as between 
shipowner and charterer. As a matter of business 
i t  is clear to  me tha t i f  they had wanted to put in 
an arb itration clause they would have put i t  in. 
They have put in  everything which m ight be called 
a condition or exception. They have not included 
arbitration, but what they have included are 
natural matters in  shipping contracts, to be 
effective against the consignee, namely, the things 
which w ill affect, as conditions or exceptions, the 
performance of his contract, or the performance 
of the shipowner’s contract towards the consignee. 
Assume fo r a moment as was assumed on the 
wording of H a m ilto n  v. M aclcie (u b i sup.) 
tha t a clause w ith reference to arb itration may 
properly be treated, and argued about, as a con
d ition of the charter-party, then fo r reasons which 
I  am not going to repeat i t  appears to me that 
i t  is impossible to discriminate between the words 
in  H a m ilto n  v. M ach ie  (u b i sup.) and the words in  
the present contract. That authority is binding 
upon us, and we need not go further.

Solicitors fo r the appellants, D o w n in g , H and- 
cock, and Go.

Solicitors fo r the respondents, B o tte re ll and 
Roche, agents fo r Vaughan  and Roche, Cardiff.

N ov. 2 and  17, 1910.
(Before Lord  A l v e r s t o n e , C.J., B u c k l e y  and 

K e n n e d y , L .JJ ., and Assessors.)
T h e  H a z e l m e r e . ( a )

C o llis io n — D u ty  of steam vessel approaching harbour 
entrance—D u ty  of steam vessel leaving harbour 
entrance—A p p lic a b ility  of collis ion regulations—  
Crossing ru le — C ollis ion  Regulations 1897, arts. 21, 
23, 27.

Where a vessel was proceeding across B a r ry  Dock 
entrance at such a distance as seriously to impede 
the exit of a vessel coming out, and instead_ of 
keeping her course and speed reversed her engines 
so as p rac tica lly  to seal the exit fo r outward going 
vessels, the Court of A ppea l (Lo rd  Alverstone, 
C .J. and Kennedy, L .J . ,  Buckley, L .J . dissenting) 
held that a vessel coming out of the dock entrance 
was jus tified  in  not obeying art. 23 and in  not 
reversing earlier than  she d id , ow ing to the nature 
of the loca lity  in  w hich she was navigating and to 
the special circumstances, and having regard to the 
terms of art. 27.

Q u a e re , whether the C o llis ion  Regulations a pp ly  to a 
vessel leaving B a rry  Dock in  such circumstances.

A p p e a l  from a decision of Bargrave Deane, J- 
by which he found the steam vessel R efug io  alone 
to blame fo r a collision which occurred between 
tha t vessel and the steam vessel Hazelmere about 
5.45 a.m. on the 28th May 1910 off the western 
breakwater at the entrance of B arry  Harbour.

The case made by the appellants (plaintiffs in 
the court below) was tha t shortly before 5.45 a.m- 
on the 28th May 1910 the R efug io , a steel screw 
steamship of 2642 tons gross and 1678 tons net 
register, manned by a crew of twenty-two hands 
a ll told, had arrived from Rotterdam in  Barry 
Roads, B ris to l Channel, where she was to receive 
orders fo r a port of loading. The wind was about 
W .N .W . a lig h t breeze, the weather was fine and 
clear, and the tide half-flood of the force of about 
two knots. The R efug io , in  water ballast and m 
charge of a duly licensed B ris to l Channel pilot, 
after passing the signal station on Nells Point, 
steered E. by N. \  N. along the land, and three 
or four times sounded a long blast on her w h is t le  
to attract the attention of the boatmen by whom 
i t  was expected orders would be sent her. A  goo 
look-out was being kept on board her.

In  these circumstances and when drawing UP 
towards the Barry Dock entrance those on board 
the R efug io  observed over the western breakwater 
and distant about a th ird  of a mile the masts and 
funnel of the Hazelm ere which bore about f iv 
points on the port bow. The R efu g io  was kep 
on her course u n til the Hazelm ere, as she wa 
passing out of the entrance between the breaa- 
water, sounded two short blasts, and was seen to 
acting as i f  under starboard helm, thereby causing 
danger of collision. The helm of the R efug io  wa 
thereupon put hard-a-port, one short blast wa 
sounded on her whistle, and her engines wereP 
fu ll  speed astern as the best means of avoiding 
collision. The Hazelmere, which repeated & 
signal of two short blasts, was then seen suddeny 
to swing to starboard as i f  under hard-a-po 
helm. The engines of the R efug io  were 
diately put fu ll speed ahead and her helm har 
a-starboard in  the hope of throwing her quart 
clear and as the best means of reducing 1_

(a) Reported by L. F. 0 . Da r b y , Esq., Barrister-at-LaW-



MAEITIMB LAW OASES. 537

C t . o p  A p p . ] T h e  H a z e l m e r e . [ O t . o p  A p p .

b low ; bu t the Hazelmere, although loudly hailed 
to go astern, came on at great speed, and w ith her 
stem struck the port side o f the R efug io  jus t 
abaft amidships, doing her serious damage.

Those on the R efug io  charged those on the 
Hazelm ere  w ith not keeping a good look-out; w ith 
neglecting to pass port to p o r t ; w ith  neglecting 
to keep out of the way ; w ith attem pting to cross 
ahead of the R e fu g io ;  w ith not easing, stopping, 
or reversing the ir engines ; w ith  improperly star
boarding ; w ith afterwards improperly porting ; 
w ith neglecting to keep on her starboard-hand 
side of the channel; and w ith neglecting to sound 
whistle signals.

The case made by the respondents (defendants 
and counter-claimants in  the court below) was 
tha t shortly before 5.50 a.m. on the 28th May 
1910 the Hazelm ere, an iron steamship of 722 
tons net register, manned by a crew of sixteen 
hands a ll told, was proceeding in  the course of a 
voyage from Barry Dock to Birkenhead laden 
w ith a cargo of coal. The wind was ligh t, 
variable, the weather fine and clear, and the tide 
flood of the force of about three to  four knots. 
The Hazelm ere  was on a course out from Lady 
Windsor Lock, Barry, to  go out of the entrance 
making about three to four knots. A  good look
out was being kept on board her.

In  these circumstances those on board the 
Hazelm ere  observed the masts and funnel of the 
R efug io  over the breakwater about three cables 
distant and about three or fou r points on the 
starboard bow. The Hazelm ere  had already given 
a long warning blast when coming through the 
lock, which she repeated when the R efu g io 's  
masts and funnel were seen. The Hazelmere was 
proceeding out in  the usual way, and, as soon as 
she was able to do so w ithout danger from  the 
breakwater, her helm was put hard-a-port, and one 
short blast was sounded on her whistle, and 
afterwards her engines were reversed fu ll speed 
astern, but the R efug io , instead of keeping her 
course and speed and not obstructing the 
entrance, kept in  the way and w ith her port side 
struck the stem and port bow of the Hazelm ere, 
doing damage.

Those on the Hazelm ere  charged those on the 
R efug io  w ith not keeping a good look-out; w ith 
fa iling  to keep the ir course and speed; w ith fa iling  
to keep clear of the entrance; w ith  fa iling  
to indicate the ir course by whistle signal ; 
w ith  fa iling  to keep to the starboard-hand 
side of the channel; and w ith  fa iling  to ease, 
stop, and reverse the ir engines ; and counter
claimed fo r the damage they had sustained.

The follow ing Collision Regulations 1897 were 
referred to during the course of the case :—

19. W hen tw o  Bteam vessels are crossing, so as to  
invo lve  r is k  o f co llis ion , the vessel w h ich  has the other 
on her own starboard side sha ll keep ou t o f the  w ay o f 
the  other.

21. W here b y  any o f these ru les one o f tw o  vessels is 
to  keep ou t o f the way, the  o ther sha ll keep her course 
and speed.

N ote .— W hen, in  consequence o f th ic k  w eather or 
o ther causes, such vessel finds herself so close th a t 
oo llis ion cannot be avoided b y  the action o f the g iv in g 
way vessel alone, she also sha ll take  such action  as w i l l  
best a id  to  a ve rt collis ion.

22. E ve ry  vessel w h ich  is  d irected b y  these ru les to 
keep ou t o f the  w ay o f another vessel sha ll, i f  the

Y ol. X I. ,  N .S ,

circum stances o f the case adm it, avo id crossing ahead 
of the  other.

23. E ve ry  steam vessel whioh is  d irected b y  these 
ru les to  keep ou t o f the w ay o f another vessel sha ll, on 
approaching her, i f  necessary, slacken her speed or stop 
or reverse.

25. In  na rrow  channels every steam vessel sha ll, when 
i t  is  safe and practicable , keep to  th a t side o f the  fa ir 
way o r m id-channel w h ich  lies on the starboard side of 
such vessel.

27. In  obeying and constru ing  these ru les, due regard 
sha ll be had to  a ll dangers o f naviga tion  and co llis ion, 
and to  any special circum stances w hioh may render a 
departure from  the  above ru les necessary in  order to  
avo id  im m ediate danger.

28. The words “  short b las t ”  used in  th is  a rtic le  sha ll 
mean a b las t o f about one seoond’s duration.

W hen vessels are in  s igh t o f one another, a steam 
vessel under way, in  ta k in g  any course authorised or 
required by  these rules, sha ll ind ica te  th a t course by  the 
fo llow in g  signals on her w h is tle  or siren, v iz  :—

One short b las t to  mean, 111 am d ire c ting  m y course 
to  s tarboard.’’

■Two short b lasts to  mean, “  I  am d ire c tin g  m y course 
to  p o rt.”

Three short b lasts to  mean, “  M y  engines are going 
fu l l  speed astern.

29. N o th in g  in  these ru les sha ll exonerate any vessel, 
o r the owner, o r master, o r crew thereof, from  the con
sequences of any neglect to  ca rry  lig h ts  o r signals, or o f 
any neglect to  keep a proper look-ou t, o r o f the neglect 
o f any precaution w h ioh  m ay be required by  the o rd ina ry  
practice o f seamen, o r b y  the  special circum stances of 
the  case.

The action was heard in the court below on the 
27th and 28th Ju ly  1910, when the following judg
ment was delivered:—

B A r g r a v e  D e a n e , J.—This is a collision 
between the R efug io  and the Hazelm ere, which 
took place on the 28th May in  the early morning— 
broad daylight—ju s t outside the entrance to 
B arry  Docks, and the question in  this case is, 
D id  the Hazelm ere  blow two short blasts while 
she was w ith in  the breakwater, and a second 
tim e ju s t as she came out ? W ith  regard to 
that, 1 do not like to say anything offensive to 
anybody, but I  have sworn evidence on the 
one side by a great many witnesses tha t th is 
two-blast signal was so made twice, and was 
heard, and tha t the vessel was seen to a lter her 
course to port, indicating tha t her helm had 
been starboarded. On the other hand, I  am to ld 
by various witnesses tha t no such two-blast 
signals were made, and tha t the vessel did not 
alter her course to port. W hat am I  to do in  a 
case where witnesses come—somewhat of equal 
degree, mostly pilots—and swear the direct 
opposite? Strange to say, two men come, on 
opposite sides, who were standing alongside each 
other in  the same spot, and the one swears one 
th ing  and the other swears the other. W hat I  
propose to do is to  discard the ir evidence a lto
gether, and say I  am not at all satisfied tha t those 
two blasts were blown. I t  is said that, whether 
the two blasts were blown or not, the Hazelm ere  
did alter her course to port, or her head went off 
to port. I  have asked the E lder Brethren about 
this, and they te ll me that, as she proceeded out 
of the entrance of these docks and caught the tide 
on the starboard bow, her head m ight temporarily 
be carried off to port, not necessarily under 
starboard helm. The fa u lt o f th is collision, I  
th ink , rests w ith the R efug io . She had no r ig h t

3 Z
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to  be so close in, as I  find she was, to  the entrance 
of th is dock bo  as to obstruct it. In  my belief, 
she was a great deal too close. She had come in 
so close because she wanted to get in  touch w ith 
people on shore to gether orders. Instead of doing 
what she ought to  have done, turned round and 
anchored a reasonable distance off, she kept in  as 
close as she could, and in  tha t way obstructed 
the entrance to the dock. I  th ink, apart from 
that, she was a vessel which was crossing another 
one, and the other vessel had her on her star
board hand, and therefore i t  was the duty of the 
R efug io  to  keep her course and speed. Instead 
of that, she reversed her engines, and reversed 
them rig h t in  the path which she ought and 
reasonably m ight have known tha t the other 
vessel was going to take. Having dealt w ith the 
question of the two-blast signal, and the star
boarding of the helm, of the Hazelm ere  in  her 
favour, I  do not see in  what other way the 
Hazelm ere  can be found to blame. Therefore I  
find the R efug io  was alone to blame.

On the 9th Sept, the owners of the R efug io  
delivered a notice of appeal praying tha t the 
decision m ight be reversed and tha t the H aze l
mere m ight be found alone to blame.

The appeal was heard on the 2nd Nov. 1910.
L a in g , K .C . and H . C. S. D um as  fo r the 

appellants.—The collision regulations apply. The 
H azelm ere  was bound to keep out of the way. The 
excuse that the breakwater prevented her from 
doing so is an idle one. She could and ought to 
have reversed earlier. The look out on the 
Hazelm ere  was defective. Even i f  the collision 
regulations do not apply, the Hazelm ere  is to 
blame, fo r those on board her saw the R efug io  in  
tim e to avoid her i f  they had taken the proper 
steps. The R efug io  could not keep her course 
and speed. Up to the last moment she was bound 
to do something to lessen the blow, and to 
reverse was the only th ing  to be done.

A s p in a ll, K.C. and A . D . Bateson  fo r the 
respondents. — The master of the Hazelmere  
proved tha t the breakwater hid the R efug io  from 
view and created a d ifficulty as to the look-out. 
[ B u c k l e y , L .J .—Ought you not to have pro
ceeded in such a way tha t you could stop when 
you did see her P] The officer can only be asked 
to do what is reasonable. The R efug io  was only 
about 350ft. off when those on the Hazelm ere  firs t 
saw her. They were confronted w ith a difficulty, 
and the fact tha t they did not do the best th ing  
ought not to  be unduly pressed against them. 
[Lo rd  A l v e r s t o n e , C.J.—That is apart from 
the statutory rules.] Even i f  the rules apply, i f  
i t  is dangerous to stop and reverse, the Hazelm ere  
is not bound to do it. Reversing sooner than she 
did would have pu t her on the breakwater:

The Geto, 62 L . T . Esp. 1 ;  6 Asp. M ar. L a w  Cas.
479 (1889); 14 App. Cas. 670.

The breakwater is a circumstance which brings 
art. 27 in to  operation. The duty of those on the 
Hazelm ere was to port, and tha t they did.

L a in g , K .C . in  reply.—The evidence shows 
tha t those on the Hazelm ere  thought tha t the 
R efug io  was bound up channel; i f  tha t was so, 
they should have waited to le t her pass.

Lord A l v e r s t o n e , C.J.—This is an appeal 
from  the decision of Bargrave Deane, J. in  regard 
to a collision which occurred outside the Barry

Dock entrance between the vessels R efug io  and 
Hazelm ere. The learned judge found the Refugio  
alone to blame. Though there was consider
able conflict on material points, the main facts 
were not in  disprste. The R efug io , bound to 
B arry  Roads, B ris to l Channel, fo r orders, was 
a t about 5.45 on the morning of the 28th Hay 
steaming up channel, expecting to receive orders 
from  the signal station at Nells Point. Not 
having received such orders, she proceeded 
onwards in  an easterly direction across the 
entrance to the B arry Docks, expecting a boat to 
come off. H er distance from  the entrance was a 
po in t in  dispute, the owners of the R efug io  alleg
ing  tha t she was at a distance of some 600 yards 
from  the dock entrance, and the owners of the 
Hazelm ere  tha t she was at a distance of some 
300ft. The learned judge has found, and, for 
reasons which I  w ill presently state, I  concur in  
tha t finding, tha t the R efu g io  was very close to 
the dock entrance, whether so close as 300ft. 
i t  is not necessary to consider, but certainly at 
such a distance as seriously to impede the exit 
from the dock entrance of a vessel coming out as 
she was passing. The case fo r the R efug io  was 
that, as she was off the west pier of the dock 
entrance she saw the Hazelm ere  coming out, that 
the H azelm ere  gave two signals indicating that 
she was starboarding, and tha t the stem of the 
Hazelm ere canted to port as though under a star
board helm. The tide at the time was flood, 
running to the eastward, the force being variously 
stated at from two to three to four knots. Those 
on board the R efug io  stated tha t on hearing the 
starboard-helm signal from the Hazelm ere, and 
observing her to be apparently acting under 
a starboard helm, the helm of the R efug io  was 
pu t hard - a - port and her engines put fun 
speed astern, in  order to  give the Hazelmere 
more room to go to the eastward. The evidence 
on behalf of the R efug io  failed to satisfy 
the judge tha t any starboard-helm signals were 
given from  the Hazelmere. I t  was admitted on 
behalf of the appellants tha t they could not 
dispute th is finding, and therefore the case was 
argued before us upon the admission tha t n° 
starboard-helm signals were given from  the Hazel
mere, and tha t she did not in  fact starboard, and 
th a t the s ligh t alteration of her head to p o rt,1 
any, was due to the bows of the ship taking the 
flood tide. The case fo r the Hazelm ere  was that 
they observed the masts and funnel of the 
R efug io  over the breakwater about three ca 
d istant and about three or four points on the 
starboard bow; tha t they had given warning 
blasts as they came through the dock entrance, 
tha t the Hazelm ere put her helm a-port as soon 
as she. could safely do so and blew one shor 
blast, but tha t the R efug io , instead of keeping he 
course and speed and not obtructing the entranc 
kept in  the way by whioh alone the Hazelme 
could pass out. Upon these facts the learne 
judge has condemned the R efug io  on two groun 
—first, tha t she had no r ig h t to be so close in 
the entrance of the dock as to obstruct 1 > 
secondly, tha t she improperly neglected to ke F 
her course and speed by reversing her eng1“  
in  the path which she ought and reasonao j  
m ight have known the Hazelm ere was go iug  
take. On the firs t point I  entirely concur m t  
finding of the learned judge, tha t the R efug io  
a great deal too close in, so close as to obs
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the exit from the dock. Whether she was as near 
as a ship’s length i t  is not material to inquire, but 
I  am satisfied tha t had the R efug io  been anything 
like  a cable and a half or two cables’ lengths out, 
the Hazelm ere under her port helm would have 
passed down to the northward of the R efug io , and 
there would have been no collision or risk of 
collision.

Upon the above statement of facts and the 
finding of the learned judge, i t  is quite clear 
tha t the R efug io  was to blame. Assuming the 
crossing rule to apply, her duty was to keep her 
course, and she ought to have known tha t the 
duty of the Hazelm ere  was to port and pass under 
her stern, and therefore her manoeuvre in  
reversing so as to check her way in  fro n t of 
the entrance and remain to the westward of the 
western breakwater was clearly wrong. The 
d ifficu lt question which arises, however, is whether 
or not the Hazelm ere  is not also to blame, and i t  
was alleged on behalf o f the appellants tha t she 
was to blame fo r not keeping a proper look-out, 
and fo r not stopping and reversing when she 
became aware of the position of the R efug io  on 
her starboard bow. When coming out of the dock 
entrance on the flood tide the only proper course 
of the Hazelmere would be to port so as to put her 
head on tide. That th is was her duty and expected 
by those on board the R efug io  is clear from 
the evidence. The learned judge has found, 
as I  have said, tha t the R efu g io  did come in  as 
close as she could, and was obstructing the dock 
entrance. I t  must be taken tha t those on board 
the Hazelm ere  knew that there was a steamer 
outside bound east, but I  see no reason to th ink  
tha t they could te ll tha t she had come in  so close 
to the dock entrance between the time when she 
was firs t seen and the time when the Hazelm ere  
could clear the piers of the breakwater. Under 
these circumstances, assuming the crossing rule 
to apply, I  th in k  i t  clearly is a case which comes 
w ith in  art. 27, which is : “  In  obeying and con
struing these rules, due regard shall be had to 
a ll dangers of navigation and collision, and to any 
special circumstances which may render a depar
ture from  the above rules necessary in  order to 
avoid immediate danger.”  I t  was contended fo r 
the appellants tha t on seeing the R efug io , or at 
least on seeing tha t she was reversing—though i t  
is to  be observed tha t no reversing signal was 
given—the Hazelmere ought to have reversed her 
engines. I f ,  as the judge has found on the 
evidence, the R efug io  was quite close in  and 
obstructing the dock entrance, I  am by no means 
satisfied tha t the Hazelm ere could safely have 
reversed her engines at any time which would 
have affected either the collision or the character 
of the collision. The entrance is very narrow, 
the water comparatively shallow, and immediately 
to the eastward of the dock entrance there is a 
projecting shoal and spit of land which m ight 
place the Hazelmere in  a great danger. More
over, i t  is a dock entrance, and had she grounded 
near there the consequences m ight have been 
most serious to any vessels going out. I t  was 
said on behalf of the appellants tha t the reasons 
fo r not reversing which occur to me were not 
suggested in  the evidence given at the tr ia l, and 
this is to  a certain extent true. I t  seems to me 
tha t i t  is to be accounted fo r by the fact tha t the 
case really set up by the R efug io  and maintained 
u n til the tr ia l was tha t she was misled by the
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starboard-helm signals of the Hazelm ere  and tha t 
the Hazelm ere  was to blame fo r acting contrary to 
those signals. The only reference I  can find in 
the whole record as to the stopping and reversing 
of the Hazelmere is in  her captain’s evidence-in
chief (p. 53, question 975): “  And how were 
your engines working at the time of the collision P 
Slow ahead rig h t up u n til the collision occurred 
—almost immediately before the collision occurred 
I  rang fu l l  speed astern.—W hy did not you go 
astern before P I t  would pu t me on the break
water.”  There was no cross-examination of this 
witness, nor as fa r as I  can find did any witness 
in  the case state tha t the Hazelm ere could safely 
have reversed, so as to keep clear of the R efug io . 
No doubt at the last and ju s t before the collision 
she did reverse, bu t reversing at tha t time does 
not to my mind show tha t she could safely have 
reversed earlier. We are advised by our assessors 
that the Hazelm ere could only have reversed a 
very lit t le  earlier than she did. The captain of 
the Hazelm ere’s answer on the point seems to 
have been accepted by those representing the 
R efug io , and I  have no doubt th is view was taken 
by the judge and by the E lder Brethren who 
advised him. For these reasons, in  my opinion, 
the appeal should be dismissed. In  the foregoing 
judgment I  have not considered the question 
whether the Regulations fo r Preventing Collisions 
at Sea apply. In  the view I  take of this case i t  
is not necessary to consider th is point, but I  th ink 
i t  r ig h t to say tha t I  express no opinion on this 
question as to how fa r they do apply in  the case 
of a vessel coming out of dock under circum
stances sim ilar to those under which the H aze l
mere was placed.

B uc kley , L. J.—I  say nothing as to the R efug io . 
The learned judge found her to blame, and we 
have heard no argument to the contrary. As to 
the Hazelm ere, the firs t and vita l question is as 
to the distance outside the breakwater at which 
the R efu g io  was when the Hazelm ei e came out. 
Upon this the learned judge has le ft me w ithout 
any finding of fact. He has found only tha t the 
R efug io  had no rig h t to be so close in  as she was, 
and that she was a great deal too close, but what 
those expressions exactly are intended to convey 
I  do not know. Upon this question I  must there
fore, upon the evidence, form  my own conclusions 
of fact. The minimum and maximum distances 
are pu t at 300ft. and 600 yards respectively. The 
former is put forward by the defendants, the la tter 
by the pla intiffs. In  my judgment the pla intiffs 
are the more near to the tru th . Upon the defen
dants’ own evidence the Hazelm ere • turned under 
her port helm from  four to six points while the 
action of the tide was such as to be a resistance to 
her tu rn ing  in tha t direction. Nevertheless she had 
time to turn, and did tu rn  at least four to six points. 
H er speed was slow ahead, and is pu t by the defen
dants at about two or three knots. The distance 
must have been such as tha t she had time to make 
tha t deflection under the action of her helm. The 
R efug io  must, I  th ink, have been at a distance of 
at least two cables from  the end of the break
water. The evidence of the chief officer of the 
Hazelm ere  supports this view. He says that when 
he shouted the R efu g io  was not ahead of the 
Hazelm ere  ; tha t when he shouted the Hazelm ere  
was nearly clear of the breakwater; and that he 
thought there was going to be a collision; and 
tha t three minutes elapsed after he had seen the
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R efu g io  before tbe collision occurred. P u tting  
the speed of the Hazelm ere  as before at three 
knots, th is would give about 300 yards, or a cable 
and a half. A t her speed the Hazelm ere had, i f  
th is last evidence is righ t, three minutes, and i f  
two cables’ lengths is righ t, about four minutes, 
during which she maintained her speed and helm. 
The R efug io  was coming astern, and the H azel- 
mere, in  fact, by maintaining her helm and speed 
brought herself in to  collision w ith  the R efug io , 
which was coming astern to meet her. The 
relative position of the vessels was such tha t the 
Hazelm ere  was under the rules bound to keep 
out of the way of the R efug io  and the R efug io  
was bound under the rules to keep her course 
and speed. Accepting a ll the defendants’ 
evidence as to the extent to which the H aze l
mere had previously seen and had been prevented 
from  seeing the R efug io , the facts on the defen
dants’ evidence are tha t the Hazelmere, on 
clearing the breakwater, saw the Refugio  
w ith  headway on her, bqt w ith her propeller 
stopped, and saw tha t she immediately began 
to reverse. The R efug io  did not blow the 
proper three blasts, but the Hazelm ere  saw her 
propeller and saw her reversing.

The point of the case, I  th ink, is what was, under 
these circumstances, the duty of the Hazelm ere. 
W hat she did was to pu t her helm hard-a-port 
and to continue her engines at the same rate at 
which they were running r ig h t up to the time when 
the collision occurred. She did not stop, she did 
not reverse, and this notwithstanding that she 
knew tha t the R efug io  (wrongly, I  w ill assume) was 
reversing, so as to bring herself d irectly in to  the 
po in t of danger i f  the Hazelm ere  maintained her 
helm and maintained her speed. The Hazelm ere  
was the vessel which, under art. 23, was bound to 
keep out of the way, and was bound, i f  necessary, 
to  slacken her speed or stop or reverse. She was 
not, I  th ink, relieved from the duty of obeying 
the’last part of th is rule because the R efug io  was 
breaking another rule. B u t then i t  is said that 
the Hazelm ere, had she reversed her engines, 
would have pu t herself in to  danger in  this 
narrow gut and m ight have driven ashore. Her 
master (p. 53, question 976) says tha t he did not 
go astern at an earlier moment “  because i t  would 
have put him  on the breakwater.”  By th is I  th ink  
he means tbe breakwater on his starboard side, 
the western breakwater. I  do not follow how this 
could have been so, as a matter of fact. H is 
course was such and the position of the western 
breakwater and of the eastern shore was such 
tha t i f  by reversing he would have gone ashore 
a t all, i t  would have been on the eastern shore. 
There is no suggestion tha t tha t would have hap
pened. Moreover, the Hazelm ere did at a later 
moment in  fact reverse and no evil consequence 
ensued. Further, apart from  reversing, the 
Hazelm ere  did not even stop her engines, but 
went on at the same speed r ig h t up u n til the 
collision occured. So fa r as I  see, upon the 
evidence, she could certainly have stopped with- 
out danger, and had she stopped the stern way of 
the R efug io  m ight have carried her out o f the 
dangerous position. The result o f these con
siderations is to arrive at the conclusion tha t 
the Hazelm ere  was also to blame. I  prefer 
to rest my decision upon these grounds, 
although I  th ink  there is substantial reason 
fo r saying tha t the Hazelm ere  was not keeping

a proper look-out. I  th ink  the order under 
appeal should be varied by finding both vessels to 
blame.

K e n n e d y , L .J .—The appellants’ counsel m 
this case accept so much of the judgment of 
Bargrave Deane, J. as pronounces tha t the 
R efug io  was to blame both fo r fau lty  navigation 
in  coming in  too close to the entrance of the 
B a rry  Docks, and in  not keeping her course and 
speed as she ought to have done in  compliance 
w ith the regulations fo r the prevention of 
collisions at sea; and they accept also the adverse 
finding of the court, upon the main issue at the 
tr ia l, tha t the H azelm ere  did not give a two-blast 
helm signal, and did not starboard her helm as 
she was leaving the entrance. B u t they have 
argued before us tha t the Hazelm ere ought also 
to be held partly  responsible fo r the collision on 
the ground tha t a proper look-out was not kept on 
board of her, and tha t she did not stop and 
reverse earlier than she did. The learned judge 
in  the court below has not dealt specifically 
w ith  either of these two points. A fte r con
sidering particu larly the question of the alleged 
two-blast signal and starboard helm, he has, in 
regard to a ll other charges against the Hazelmere, 
exonerated her from  blame in  general terms. 1 
have come to the conclusion tha t the appellants 
have not proved that he was wrong ; but I  regret 
tha t th is court has not the advantage of any 
explicit statement by the court which heard the 
oral evidence of the considerations which moved 
i t  to acquit the Hazelmere of blame in  respect of 
the two charges upon which the appellants now 
rely. In  regard to the firs t of these two charges 
—an insufficient look-out—I  do not feel much 
difficulty, after carefully considering the notes of 
the evidence. I  do not feel myself justified in  
holding tha t those on board the Hazelmere must, 
i f  they had kept a proper look-out, have realised 
the close proxim ity of the R efug io  to  the entrance 
before they did, which was, as I  understand, the 
evidence of the master of the Hazelmere, 
only when the Hazelm ere  was very nearly 
between the eastern and western breakwaters. 
The Hazelm ere was not a large vessel, she 
was loaded, and the height of the long 
western breakwater lay between her and the 
R efug io  as she came down under i t  along the lock 
or channel from  the B arry  Dock. A ll  tha t could, 
be seen from  the deck was the upper part of the 
masts and funnel of the R efug io  in  a westerly 
d irection ; and this afforded no clear indication 
of the close proxim ity of the R efug io  to  the line 
of the entrance. And one must not forget that 
those on board the Hazelm ere  m ight reasonably 
suppose tha t those in  charge of the R efug io  w o u ld  
not be gu ilty  of such gross negligence as to navi
gate tha t vessel so as practically to seal the exi 
fo r outward-going vessels.

The second point made by the appellants, viz > 
the admitted action of the Hazelm ere  in  holding 
on, after the position of the R efug io  was ascer
tained, at slow speed, and neither stopping 
nor reversing u n til almost at the moment o i 
collision, appears to me a much more s e r io u s  
matter. Obedience to art. 23 has ever been 
held to be of the utmost importance. B u t ,  oi 
course, in  a particu lar case there may be presen 
special circumstances which excuse, or even neces
sitate, different action. A rt. 27 provides for su o n  

i cases. Here, as i t  appears to me, everything
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depends upon the two connected facts, the distance 
of the R efug io  from the dock entrance and the 
existence of a danger to the Hazelm ere  of getting 
aground or coming in to  collision w ith the break
water i f  she had stopped or reversed before the 
time when her master gave the order ju s t before 
the collision occurred. The defendants’ witnesses 
put the R efug io  at the distance of only some 
300ft. from the entrance. The witnesses fo r the 
R efug io  put her two and a half to three cables off 
the entrance. That the distance was greatly over
stated by the witnesses fo r the defendants I  feel 
no doubt. I t  seems to me tha t the collision, in  
those circumstances, could not have occurred as 
i t  did. B u t i f  the distance of the R efug io  was 
anything like two cables, so tha t the Hazelm ere  
had space after getting well clear of the break
water, under her port helm, w ithout risk to herself, 
to take off her way by stopping, or by stopping 
and reversing before the collision, I  should have 
fe lt quite considerable difficu lty in  holding tha t 
she was not to blame fo r not duly observing art. 23. 
I  thought at one time tha t the fact that, on the 
evidence of her own witnesses, she had altered four 
or five or possibly even six points, under her port 
helm before the collision, pointed in  th is direction. 
B u t i t  is to be remembered against such an 
inference tha t she did not come out in to  s till 
water, but into a three-knot tide, running east
ward, which m ight have an effect in  making her 
head cant under the port helm in  a smaller circle 
than i t  would otherwise have done. And against 
the view tha t there was any but a very short 
distance between the R efug io  and the breakwater 
is the fact—to which I  th ink, on the hearing of 
an appeal, very great weight indeed is to be 
attached—tha t the court which heard the evidence 
on both sides, on the most im portant issue in  the 
case, viz., the alleged starboarding of the 
Hazelm ere, was unabie to accept the evidence 
called upon the part of the p la in tiffs ; and, 
further, expressly found tha t the R ef ugio  was a 
great deal too close to the dock entrance—so 
close as to obstruct it. I  can interpret th is last 
finding only as meaning tha t the distance of the 
R efug io  i f  not one of only 300ft. from  the dock 
entrance (as the defendants’ witnesses deposed) 
was at least very much nearer tha t position than 
the distance of two and a half cables; so much 
nearer tha t i t  m ight well be that, as the master 
of the Hazelm ere  deposed in  cross-examination, 
he could not safely move the engines astern 
before he did, because i f  he had done so, he 
would have put his ship on the breakwater. I f  
this evidence is true, I  th ink  w ith the Lord 
Chief Justice tha t art. 27 applies to exonerate 
the Hazelm ere from  blame. And I  agree w ith 
the Lord Chief Justice tha t i t  is noteworthy 
tha t no attem pt appears to have been made by 
the p la in tiffs ’ counsel to 3 ift or challenge this 
answer either by cross-examination of the depo
nent upon i t  or in the cross-examination of 
other witnesses fo r the defendants. Stopping, 
w ithout reversing, was never even suggested in  
cross-examination either to the master of the 
Hazelm ere  or to any other of the defendants’ 
witnesses. The master’s answer, had he been 
asked th is question, would doubtless have been 
the same as tha t to the question as to reversing. 
In  the court below the learned judge said: 
“  Having dealt w ith the two-blast signal and the 
starboarding of the helm, I  do not see in  what

other way the Hazelmere can be found to blame.”  
I  can only suppose tha t in  the peculiar circum 
stances of this case—and especially the narrowness 
of the entrance—the neighbourhood of the break
water and the eastward setting tide, and the 
closeness of the R efug io , the court which heard 
the evidence was satisfied tha t no blame, either 
in  respect of seamanship or as a breach of art. 23, 
could jus tly  be imputed to the Hazelmere in not 
stopping and reversing earlier than she did. The 
appellants have not persuaded me tha t this was an 
erroneous conclusion, and I  th ink  tha t this appeal 
must be dismissed.

Solicitors: fo r the appellants, Thomas Cooper 
and C o.;  fo r the respondents, W. A . C rum p  and 
Son, agents fo r G ilb e rt Robertson, Cardiff.

N ov. 10, 11, and  Dec. 3, 1910.
(Before C o z e n s - H a r d y , M.R., F l e t c h e r  

M o u l t o n  and F a r w e l l , L.JJ.)
B e a n d y  v. O w n e e s  o f  t h e  S t e a m s h i p  

R a p h a e l , (a)
A P P E A L  U N D E R  T H E  W O R K M E N ’ S C O M P E N S A T IO N

A C T  1906.
E m p lo y e r an d  w o rkm an— Com pensation— A m oun t 

— C oncurren t contracts o f service— S toker — 
M erch a n t service— M em ber o f  R o y a l N a v a l 
Reserve— A n n u a l re ta in e r■—W orkm en’s Com
pensa tion  A c t 1906 (6 E d w . 7, c. 58), s. 9, 
sched. 1, p a r. 2 (6).

A  stoker on board a m erchant steamship, who was 
also a stoker in  the R o y a l N a v a l Reserve, was 
in ju re d  by accident a r is in g  ou t o f  and  in  the 
course o f  h is em ploym ent on the m erchant sh ip  
w h ich  d isabled h im  f r o m  c o n tin u in g  in  the 
Reserve.

H e ld  (F a rw e ll, L .J .  d issen ting), th a t h is  service 
u n d e r the C row n was a concurren t contract o f  
service w ith  th a t w ith  the owners o f  the m erchant 
sh ip  w ith in  pa r. 2 (6) o f sched. 1 o f the W orkm en’s 
Com pensation A c t 1906, and the am oun t o f  the 
re ta in in g  fee o f  61. a yea r p a id  to h im  by the 
C row n as a member o f  the R o y a l N a v a l Reserve 
being “  ea rn ings  ”  under a concurren t con tract o f 
service m ust be taken in to  account in  assessing 
the am ount o f  compensation payable  by the 
owners o f  the m erchant ship.

The on ly  effect o f  sect. 9 o f the A c t is  to protect 
the C row n and  n o t persons other th a n  the C row n  
f r o m  c la im s u nder the A ct.

A p p e a l  by employers from a decision of the 
Liverpool County Court judge s itting  as a rb itra to r 
under the W orkmen’s Compensation A c t 1906.

The applicant was a stoker in  the merchant 
service, and was also enrolled in  the Royal Naval 
Reserve.

A  man cannot be enrolled in  the Royal Naval 
Reserve as a stoker unless he produces evidence 
of his employment at sea in  a capacity not lower 
than fireman, and makes a declaration of his 
intention to follow the sea fo r at least five years, 
or unless he furnishes evidence of his ab ility  as a 
fireman ashore and makes a sim ilar declaration. 
One of the obligations is to undergo certain 
tra in ing  afloat. When afloat, under training, he 
is entitled to certain pay per day and other allow-

(o) Reported by W . C. Biss, Esq., Barrister-at-Law.
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ances, and lie is also entitled to a retainer of 61. a 
year.

Brandy met w ith  an accident on board the 
steamship R aphae l which resulted in  the amputa
tion  of two fingers. This disabled him from 
continuing to serve in  the Royal Naval Reserve.
He consequently lost the retaining fee of 61., and 
he claimed, as against the shipowners, tha t half 
the amount he (received as a member of the Royal 
Naval Reserve, which may be taken as 2s. id .  per 
week, should be added to half his weekly earnings 
from the shipowners. The learned County Court 
judge held tha t th is contention was correct and 
made an award in  his favour.

B . S. Segar fo r the employers.—The service 
under the Crown is not “  a concurrent contract of 
service”  w ith in  the meaning o f par. 2 (6) of 
sched. 1. The retainer of 61. is not “  earnings 
w ith in  the Act. Earnings which arise w ithout 
any contract of service are not to be taken into 
account. Then sect. 9 of the A c t takes the 
service under the Crown out of the Act, and 
anything received by the applicant in  respect of 
such service cannot be taken in to  account. As to 
th is naval pay, there is neither “  workman ”  nor 
‘ employer ”  w ith in  the A c t :

D ew hurst v. M ather, 29 C. C. C. Rep. 4 6 ; 99 L . T . 
Rep. 568; (1908) 2 K . B . 754;

P e rry  v . W righ t, 28 C. C. C. Rep. 3 5 1 ; 98 L .  T . 
Rep. 327, 330 ; (1908) l . K .  B . 441 ;

Simmons v . H eath L a und ry  Com pany, 29 C. C. C. 
Rep. 432 ; 102 L . T . Rep. 210 ; (1910) 1 K .  B . 543 ;

Gough v . Crawshay, 28 C. C. C. Rep. 359 ; 98 L . T . 
Rep. 3 3 4 ; (1908) 1 K . B . 44 1 ;

W orkm en ’ s Compensation A o t 1906, s. 13, “  E m 
p loyer ”  and “  W orkm an.”

S ie w a rt-B ro w n  and H . H . H a rd in g  fo r the 
applicant.—The 6Z. a year is a part of the 
remuneration th is man received fo r a part of his 
employment. There are “  concurrent contracts " 
w ith in  sched. 1, par. 2 (6). Besides, the money 
received from  the Crown is taken in to account 
by the c iv il employers when fixing the wages to be 
paid by them, as well as the fact tha t he may 
be called away suddenly. The object of sect. 9 
is only to prevent the Crown being liable under 
th is A ct i f  an accident takes place while the man 
is on;duty under the Crown. I t  does not affect, his 
rights under the A c t while in  c iv il em ploy:

Penn  v. Spiers and Pond, 28 0 . C. C. Rep. 3 6 5 ;
98 L . T . Rep. 541 ; (1908) 1 K . B . 766;

H athaw ay  v. Argus P r in t in g  Company, 25 C. C. C.
Rep. 2 5 ; 83 L . T . Rep. 465 ; (1901) 1 Q. B . 96.

Segar in  reply. C ur. adv. vu lt.

Dec. 3.— C o z e n s - H a r d y , M .R.—This appeal 
raises an im portant question as to the compensa 
tion  payable under the W orkmen’s Compensation 
A c t to a stoker on a merchant vessel who is also a 
Royal Naval Reserve stoker. The facts may be 
shortly stated. [H is  Lordship then stated the 
facts substantially as set out above, and con
tinued :] The case may be looked at in  two ways. 
I t  is contended tha t there are “  concurrent 
contracts of service ”  w ith two employers w ith in  
the meaning of sect. 2 (b) of the 1st schedule, and, 
alternatively, tha t the money received from the 
Government is an element which the shipowners 
must have taken into account in  fix ing his wages, 
and tha t this sum was incidental to his employment 
as a stokei on board the R aphael. As to the firs t

point, apart from  sect. 9 ,1 th in k  there were con
current contracts of service. Brandy’s contract was 
tha t in  consideration of the payment of 61. a year 
he would continue as a stoker and keep himself 
f i t  to serve in  the Fleet whenever called upon so 
to do by proclamation, and would also undergo 
certain training. I t  is no doubt true tha t at the 
moment of the accident he was not in  actual ser
vice w ith the Fleet. Nevertheless, I  th ink  there 
was a subsisting contract of service under which 
the A dm ira lty  had a r ig h t to require him  to leave 
the R aphael. B u t then i t  is said tha t th is is not 
so, because, by sect. 9, the A c t does not apply to 
persons in  the naval or m ilita ry  services of the 
Crown, and, tha t being so, his contract w ith the 
A dm ira lty  must fo r a ll purposes be disregarded, 
w ith  the result tha t there are not two concurrent 
contracts. I  have fe lt, and s til l feel, considerable 
doubt on th is  point. The words cannot be read 
lite ra lly , so as to exclude Brandy from all righ t 
under the A c t against the respondents because 
he is in  the naval service of the Crown. This 
has not been contended. Some narrower con
struction must be adopted. Upon the whole, I  
th ink  the object and effect of sect. 9 was only to 
exempt the Crown from being rendered liable 
under the Act, a separate provision being contem
plated as applicable to  soldiers and sailors in  
sect. 9, sub-sect. 2. In  other words, though 
Brandy cannot claim compensation against the 
Crown, i t  does not follow tha t we ought not to 
have regard to the undoubted fact tha t he is 
receiving money from  the Crown under the con
tract of service. The consequences of the opposite 
view are startling. In  the common case of a 
workman who has a contract w ith employer A-> 
and has accepted a scheme under sect. 3, and has 
also an ordinary contract of service with 
employer B., i t  is p la in tha t the workman 
cannot claim compensation under the Act 
against A., but can claim against B. And 1 
hesitate to say tha t the workman’s rights against
B. are reduced by reason of the scheme. 
S im ilar observations would apply to a casual 
labourer employed by A. fo r his private purposes 
and by B. fo r the purposes of his trade or business. 
There is nothing in  par. 2 (6) which necessarily 
involves lia b ility  on the part of both employer®- 
No r ig h t is given to one of them to claim contri
bution from  the other. On the second point 
th ink  the argument on the part of the workman i® 
economically and theoretically sound. A  stokei 
who is liable to be summoned from  the ship is no 
like ly  to get the same wages as a stoker who is no 
subject to th is lia b ility . The receipt of the 
must he taken to be known by the shipowner. I  
is a sum earned by reason of his employment o 
the ship, and I  th ink  the analogy of Penn  ̂
S pie rs  and  P o n d  (u b i sup.) is close. The result i 
that, in  my opinion, the County Court judge wa 
r ig h t in  the view which he took, and that tn 
appeal must be dismissed , - g

F l e t c h e r  M o u l t o n , L .J .—The point in  tn 
case is a very interesting one. The applicant w 
a stoker and a member of the Royal Naval xv 
serve. Under the provisions of the Acts and reg 
lations which govern the Royal Naval Reserve,  ̂
firemen are expected to keep themselves in  aCtl 
employment in  the mercantile marine, but nev , 
theless are subject a t any moment to be ca 
out fo r active service. They also have to unde 
a certain period of tra in ing in  every other
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year fo r which they are specially paid at fixed 
rates. For th is claim upon the ir services they 
receive an annual payment or retainer of 61. per 
year, or about 2s. 4d. a week. There is no dis
pute about the accident or the lia b ility , but, in  
estimating the average weekly earnings of the 
man, the learned County Court judge has taken 
in to  consideration this 2s. 4d. a week as being 
earnings under a concurrent contract of service. 
From this decision the respondents have appealed, 
and they contend tha t i t  ought to be entirely 
excluded from  consideration in  estimating the 
compensation to be given. The points raised are 
two in number. In  the firs t place i t  is said that the 
2s. id .  is not earnings, and in  the second place i t  is 
said tha t i t  is expressly excluded by sect. 9, sub- 
seot. 1, of the Act, which reads as follows : “  This 
A c t shall not apply to persons in  the naval or 
m ilita ry  service of the Crown, bu t otherwise shall 
apply to workmen employed by or under the 
Crown to whom this A c t would apply i f  the 
employor were a private person.”  W ith  regard 
to the firs t point, I  fa il entirely to understand the 
grounds on which i t  is suggested tha t these are 
not earnings. They are payments under a de
fin ite  contract of service which includes not 
only actual service during a certain period 
of the year (when, of course, the payment 
is at a different rate), but also the liab i
l i t y  to be called upon to perform actual 
service at any other period. This contract 
of service lasts throughout the year, and to my 
mind the payment is typ ica lly  in  respect of a 
concurrent contract of service. The remunera
tion  under i t  ought therefore to be taken in to con
sideration in  estimating the average weekly earn
ings of the applicant.

The second point is a more d ifficu lt one 
and raises a question not unlike tha t which 
th is  court has had to  consider in  the case of 
Skailes  v. B lu e  A nchor L in e  (103 L . T. Rep. 741). 
The language of sect. 9, sub-sect. 1, appears at firs t 
sight to create a personal disqualification in  a ll 
persons in  the naval and m ilita ry  service of the 
Crown so tha t as individuals they are excluded 
from  claim ing the benefit of the Act. B ut, as in  
the other case, a closer examination convinces me 
tha t th is is not the true meaning of the provi
sion. I f  we so construe i t  we should be obliged 
to go to greater lengths than even the appellants 
venture to contend for, and we should have to hold 
tha t a seaman who is employed in  the naval 
reserve and is expected to keep himself in  work 
in  the mercantile marine so as to be fitted fo r 
active service at any moment would be precluded 
from  claiming against his employers in  the mer
cantile marine because he was personally disquali
fied by sect. 9, sub-sect. 1. This is clearly an 
impossible interpretation, and therefore, to my 
mind, there is no alternative except to take i t  tha t 
th is provision deals solely w ith the rights under 
the contract of service w ith the Crown. I t  pre
cludes the fireman from making claims against the 
Crown, but is not intended to deal w ith, and does 
rmt deal w ith, the rights of other parties w ith 
whom he may have made contracts of service. In  
short, its  object is in  nowise to protect or shield 
from claims persons other than the Crown, 
•-his being so, the claim is r ig h tly  made, and 
rhe only question is whether the contract of 
service w ith  the Crown comes w ith in  the provi- 
sion as to concurrent contracts which is found

in  sched. 1, par. 2 (b), which relates to concur
rent contracts of service. Now, there is nothing 
whatever in  the A c t to say tha t a contract of 
service w ith  the Crown is not a contract of 
service. I t  is perfectly true tha t the employer 
is in  such case shielded from claims under such 
contract of service, but tha t is in  these contracts 
the personal privilege of the Crown, and does 
not arise from  the contract w ith the Crown 
being declared by the A c ; not to be a contract 
of service at all. The language of sched. 1, 
par. 2 (6), is perfectly general. The contracts of 
service therein referred to are not restricted to 
contracts of service under which the employer 
is liable to claims under th e  Act. N o t only is 
th is true w ith  regard to the language of the sec
tion, but i t  is also necessitated by the evident 
aim and object of the section. I t  is intended to 
enable the tribuna l to arrive at a proper estimate 
of the average weekly earnings of the workman 
fo r the purpose of measuring the compensation 
under a contract of service under which an 
employer is liable. Now, assume tha t a workman 
is working under two concurrent contracts of 
service, A  and B, and that w ith respect to B  he 
has contracted out under a scheme in  accordance 
w ith sect. 3, whereby the benefits in  case of acci
dent are decided by some other tribunal or accord
ing to some other scale than tha t which is pro
vided by the Act. This fact protects the em
ployer under contract B, but, inasmuch as i t  does 
not preven B  being a contract of service, and 
does not affect in  any way the earnings of the 
workman thereunder, how can we suppose that 
the existence of such a scheme prevents contract 
B  being a concurrent contract of service, the 
earnings under which are to be taken in to con
sideration under the provisions of sched. 1, 
par. 2 (6) P The same must be true of a contract 
w ith the Crown, such as tha t before us. To 
my mind, both the Crown and the employers 
of the fireman in  the mercantile marine are 
precisely in  the same position as i f  there 
existed fo r firemen in the service of the Crown a 
scheme under sect. 3. I  am therefore of opinion 
tha t the learned j  udge was r ig h t in  taking into 
consideration the payment which the seaman 
received in  virtue of his being a member of the 
Naval Reserve, and tha t this appeal must be 
dismissed.

F a r w e l l , L .J .—I  regret tha t I  am unable to 
agree w ith  my brethren in  th is case. I  am of 
opinion tha t the effect of sect. 9 is to exclude the 
Crown and persons in  the naval or m ilita ry  
services of the Crown from the operation of the 
Act, and tha t sect. 13 must accordingly be read as 
i f  the words “ other than the C row n”  were 
w ritten  in to the definition of “  employer,”  and the 
words “  other than persons in  the naval or 
m ilita ry  services of the Crown ”  were w ritten  in to 
the definition of “  workman.”  Turn ing  next to 
sched. 1, par. 2, i t  seems obvious to me that the 
“  workman ”  and' employer ”  therein mentioned 
are the only workmen or employers to whom the 
A c t applies, and tha t clause (6) cannot be read so 
as to give two different meanings to the words 
“  employer ”  and “  workman ”  according to the 
circumstance whether the accident happened 
while he was in  the service of the Crown or of the 
employer. I t  is clear that i f  the accident hap
pened while he was in  the service of the Crown he 
would get no compensation under the A c t at all,
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because he is not a workman nor is the Crown an 
employer w ith in  the meaning of the Act. I  fa il 
to  see how I  can treat Crown and workman as 
w ith in  the A ct when the workman is in  the 
employment of another person. Two conditions 
have to be fu lfilled  before clause (6) has any appli
cation. I f  they are stated in  two sentences 
instead of one, the matter becomes clear : “  I f  a 
man being a workman w ith in  the A c t has entered 
in to  a contract of service w ith  an employer 
w ith in  the A ct under which he worked at one time 
fo r such employer, and the same man being a 
workman w ith in  the A c t has entered in to another 
contract w ith an employer w ith in  the A c t under 
which he worked at another time fo r such second 
employer, the two contracts being concurrent.”  
Under these words no question arises, and I  can 
see no ground on which the meaning of the words 
workman and employer can be varied in  such a 
case so as to make employer include the Crown in  
one but not in  the other, and workman include a 
man in  the naval or m ilita ry  services of the 
Crown in  one case but not in  the other, (ct)

Solicitors: B o tte re ll and Roche, agents fo r 
W eigh tm an , Pedder, and Co., Liverpool ; W in d y -  
hank, S am ue ll, and Lawrence, agents fo r Fox  
and B ra d le y , Liverpool.

Dec. 6, 7, 8, and  20, 1910.
(Before Cozens-H a r d y , M.R., F letcher  

M oulton and F a r w ell , L.JJ.)
K is h  v. T aylor , Sons, a n d  Co. (6)

A P P E A L  P R O M  T H E  K IN G ’ S B E N C H  D IV IS IO N .

C h a rte r-p a rty  —  B il ls  o f  la d in g  —  U nseaw orth i- 
ness— P u tt in g  in to  p o rt o f  refuge— "D e v ia tio n
_Effect of, on con trac t o f  ca rriage  — Dead
f re ig h t— L ie n  f o r — U n liq u id a te d  damages. 

D e v ia tio n  is  a question o f  fa c t.  I t s  ju s t i f ia b i l i t y  
is  a m ixed  question o f fa c t  and law .

W here the necessity f o r  d e v ia tio n — even though  
reasonably necessary f o r  the safety o f  sh ip  and  
cargo— is  due to the d e fa u lt o f  a sh ipow ner in  
sending a sh ip  to sea in  an  unseaw orthy state, 
he is  no t e n tit le d  to enforce a lie n  f o r  “  dead 
f r e ig h t  ”  g iven to h im  by the b i l l  o f  la d in g  
aga ins t the cargo owners.

The term s o f  a c h a rte r-p a rty  conferred upon  
shipowners a lie n  f o r  dead fre ig h t ,  an d  by the 
b ills  o f  la d in g  the cargo was made de liverable  
to the shippers’ o rder o r th e ir  assigns, “  a l l  o ther 
conditions as p e r ch a rte r-p a rty .”

The charterers fa ile d  to load a complete cargo, and  
the shipowners acco rd in g ly  loaded o ther cargo 
a t a lower ra te  o f f r e ig h t  th a n  th a t p ro v id e d  by 
the c h a rte r-p a rty  in  o rde r to m in im is e  the loss. 

A t  the tim e  o f s a ilin g  the sh ip  was in  fa c t  unsea
w o rth y  by reason o f  an excessive q u a n tity  o f 
cargo hav ing  been p ile d  on deck, and, in  conse
quence o f such unseaworthiness, she was obliged  
to p u t in to  a p o r t  o f  refuge f o r  repa irs , a fte r  
w h ich  she completed her voyage.

The shipowners c la im ed aga inst the holders o f  the 
b ills  o f  la d in g  fo r  a lie n  on the cargo f o r  loss

(a.) Semble, A rcher v. O ly m p ia  O il Cake Company 
(130 L . T . Jour. 39) overru led.

(!>) Reported by E. A. SCttATCKLEY, Esq., B arris te r-s l-Law .
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susta ined in  consequence o f  the charterers  
fa i lu re  to load  a complete cargo.

H e ld , th a t the d e v ia tio n  to a p o r t  o f  refuge was 
no t ju s tif ia b le , inasm uch as a sh ipow ner could  
n o t be p e rm itte d  to substitu te  by his own defa,ult 
a d iffe re n t voyage f o r  th a t to w h ich  the exceptions 
i n  the b ills  o f  la d in g  related, and  yet hold the 
owners o f the cargo bound by the cond itions  
and exceptions thereof.

Strang Steel and Co. v. Scott and Co. (6 Asp. 
M a r. L a w  Gas. 419 (1889) ; 61 L . T. Rep. 597;
14 A pp . Cas. 601) considered.

D ecis ion o f  W a lton , J . (11 Asp. M a r . L a w  Cas.
421 (1910); 102 L .  T. Rep. 910) reversed.

T he  plaintiffs, who were the owners of the steam
ship W earside, claimed as against the defendants, 
who were the holders of bills of lading dated the 
23rd Jan 1908 fo r goods loaded in  the W earside  
fo r carriage to Liverpool, a declaration tha t they 
were entitled to a lien upon the cargo carried 
under the b ills  of lading and a charter-party 
dated the 18th Dec. 1907, fo r dead fre igh t of the 
steamer, and fo r payment of dead fre ight.

The material clauses of the charter-party, 
which was in  the “  P itch Pine ”  form, and made 
between the p la in tiffs and the Mississippi Trans
portation Company were as follows

1. T h a t the  said steamship . . . sha ll w ith  a ll
convenient speed . . . sa il and proceed to  M obile,
A la . C harterers also have the  op tion  o f load ing vessel 
a t Pensacola, Pascagoula, o r G u lfp o rt, as per margin 
. . . and there load, a lways a float, fro m  the said
charterers o r th e ir agents, a fu l l  and oomplete cargo 
of p itch  pine sawn tim ber, and (or) deals and (or) 
battens and (or) boards and (or) scantlings a t charterer s 
op tion. D eck load ( i f  requ ired by  the  m aster) to  be 
supplied by  the charterers a t th e ir  r is k  and a t fu l l  fre igh t, 
to  consist o f hewn and (or) sawn p itch  pine tim ber, and 
(or) deals and (or) battens and (or) boards and (or) 
scantlings a t the  shippers’ option. . . . Charterers
agree to  fu rn ish  on ly  such under-deok cargo as w il l  f?° 
th rough  the steamer’s hatches. Charterers have option 
o f sh ipp ing 750 loads hewn under-deok a t 5s. extra Per 
standard, n o t exceeding w h a t she m ay reasonably stow 
and ca rry  over and above her tack le , apparel, provisions, 
and fu rn itu re , and being so loaded sha ll the rew ith  pro
ceed to  a d ire c t p o rt on C ontinen t between Bordeaux an 
H am burg , bo th  inclusive, Rouen excepted. Charterers 
have also op tion  o f ordering vessel to  discharge a t tw o 
or three places as per reverse hereof o r so near there
un to  as she can safe ly get and de live r the same always 
a floa t a t any usual d ischarg ing place fo r sue 
cargo, provided th a t i f  the  charterers o r th e ir  ag©R 
sha ll on the  steamer’s a r r iv a l a t the  p o rt o f d is
charge d ire c t her to  proceed to  any ready ava ilable be rt i 
w ha rf, dock, or place, where she can be alwayB afloa 
she sha ll proceed thereto , and to  de live r cargo there. 
F re ig h t sha ll be pa id as fo llow s . . . 4 i. 2s. 6<J. P®
S t. Petersburg standard hundred o f 165 cubic f®e '
6. The b ills  o f lad ing  sha ll be prepared by the shipp81̂  
o f the  cargo on the fo rm  indorsed on th is  oharter, an 
sha ll be signed by the master, q u a lity  and measur 
unknow n, no t accountable fo r  sp lits  o r shakes, un 6 
caused by careless o r im proper handling , fre igh t, a“  
a l l  conditions, clauses, and exceptions as per 
charter. 7. The A c t o f God, the  K in g ’s enemi®8- 
re s tra in ts  o f princes and ru le rs , p e rils  o f the  sea > 
je ttiso n , fire , b a rra try  o f the  m aster and crew, Pir f t  ^  
collis ions, strandings, accidents, fa u lts  o r errors ^  
na v ig a tion  o r in  the management o f the  said s*ea!? g 
accidents to  h u ll, and (or) m achinery, and (or) 
o r la te n t defeots there in , a lthough ex is ting  a t the 1 ^  
o f sh ipm ent, and a lthough occasioned b y  the fa u l 8 ^  
errors in  judgm ent o f the p ilo t, m aster, mariners,

K is h  v . T aylo r , Sons, and  Co.
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other persons in  naviga tion  or in  the management o f 
the steamer, no t re su lting  in  any ease from  w ant o f due 
diligence by the owner of the steamer, a lw ays m u tua lly  
excepted. The steamer has lib e r ty  to  ca ll a t any ports, 
in  any order, inc lud ing  N ew port News, N o rfo lk , and 
Sydney, Cape B reton, to  coal, o r fo r  load ing or d is
charg ing cargo . . . and to  tow  and to  assist
vessels in  distress, and to  deviate fo r the purpose of 
saving life  and p roperty . 13. The master o r owner to  
have an absolute lien  upon the  cargo fo r a ll fre igh t, 
dead fre ig h t, demurrage, and should the receiver require 
the cargo to  be delivered overside, or a t a place where 
the owners cannot exercise th e ir  lien  then the approx i
mate fre ig h t, & c ., to  be pa id  du ring  de live ry. 14. The 
vessel to  be consigned to  charterers o r th e ir agents a t the 
p o rt o f loading, paying  them  2£ pe rcen t, commission on 
the  estim ated am ount o f fre igh t. 15. Charterers or th e ir 
agents to  provide and pay a stevedore to  do the stow ing 
of the cargo under the supervision o f the master, to  
supply dogs and chains (a t th e ir  r isk ), pay wharfage, 
custom house, tonnage, quarantine dues (bu t no t fu m i
ga ting  expenses or o ther special charges consequent on 
Bickness of the crew), and consular fees fo r  entrance 
and clearance, harbour m aster’s fees, and p ilo tage in  
and ou t a t the p o rt o f load ing a t fo u r do llars f i f ty  
cents (4.50 dollars) per St. Petersburg standard o f 165 
cub ic fee t on the  en tire  cargo on board a t p o rt o f load
ing. 20. C harterers’ respons ib ility  under th is  cha rte r 
sha ll cease as soon as the  cargo is shipped and b ills  o f 
lad ing  signed, provided a il the conditions called fo r  in  
th is  cha rte r have been, fu lf il le d  o r provided fo r by  b ills  
o f lad ing. 22. A n y  difference between cha rte r-pa rty  
and b ills  o f lad ing  fre ig h t to  be settled a t p o rt o f load
ing  before vessel 6ails. I f  in  vessel’s favour to  be paid 
in  cash a t curren t rates o f exchange less insurance. I f  
in  charterers’ favour by  cap ta in ’s b i l l  payable ten days 
a fte r a rr iv a l a t p o rt o f discharge.

The W earside proceeded to Mobile, Ala, and 
gave notice of readiness to load on the 16th Jan. 
1908, and there loaded a part o f her cargo. The 
cargo, in  respect of which a lien was claimed in 
the present case, was shipped at Mobile under a 
b ill of lading dated the 23rd Jan. 1908, which 
provided as follows :

Shipped in  good order and condition by  N . G. G. 
Donald, o f M obile , in  and upon the  good steamship 
called Wearside . . . now ly in g  a t M obile  and 
bound fo r L ive rpoo l v ia  R otte rdam  and D u n k irk  other 
load ing ports  as per cha rte r dated the 18th Dec. 1907, 
148 pieces hewn oak tim ber con ta in ing 9946 oubic feet. 
The ra te  o f fre ig h t on the above to  ba 26s. per load of 
f i f ty  cub ic feet. . . . The steamer has lib e r ty  to  
oall a t any ports, in c lu d in g  N ew port News, N o rfo lk  and 
Sydney, Cape B reton, to  coal or fo r  load ing o r d is 
charging cargo, . . . and to  tow  vessels in  distress
and to  deviate fo r  the  purpose o f saving life  and 
p roperty  . . . un to  shippers’ order or th e ir  assigns
he or they paying fre ig h t fo r the  same as above a ll 
o ther conditions as per cha rte r-pa rty , dated the 
18th Dec 1907. a ll the terms, provisions, and exceptions 
contained in  w hich charter are he rew ith  incorporated 
and fo rm  p a rt thereof.

The charterers did not in fact load cargo them
selves, but procured cargo to be loaded.

The W earside duly le ft Mobile and arrived at 
Pensacola about the 28th Jan. 1908.

On the 16th Feb. after 801 standards had been 
loaded on the W earside, the charterers, having 
got in to financial difficulties, gave notice to the 
pla intiffs tha t they were unable to load any more 
cargo.

A  fu ll and complete cargo would have amounted 
to about 1463 standards, and the p la in tiffs  in  order 
to minimise the damages, obtained 661 more 
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standards, some of which were carried at a frieght 
of 50s. and some at 55s. per standard.

A  portion of the cargo was stowed on deck to 
the height of 16ft., and the crew complained tha t 
the ship was consequently unseaworthy. She was 
subsequently surveyed by L loyd ’s surveyor, who 
certified tha t the ship was seaworthy.

Some of the crew s till refused to go to sea, and 
substitutes were obtained.

The W earside  le ft Pensacola at the end of 
February, and proceeded to Newport News, 
Norfolk, to  bunker, when fu rther trouble occurred 
owing to members of the crew complaining that 
the ship was unseaworthy, and more substitutes 
had to be obtained.

The W earside le ft N orfo lk  on the 11th March, 
and on the 14th March she got in to  difficulties. 
A  violent change in the wind, accompanied by 
two big waves, caused the Bhip to heel over to an 
angle of 20 degrees, and before she could r ig h t 
herself, the lashings of the deck cargo gave way 
and the cargo shifted, so tha t i t  hung over the side 
of the ship and held her down. The bulwarks of 
the ship were cracked, and she made water.

The ship was righted by cutting the wire 
lashings and fillin g  the starboard tanks so as to 
counteract the lis t to port. I t  was found also 
that the wire lashings had fouled the propeller.

The Wearside then proceeded to Halifax to 
repair the damage.

Three hundred and eighty-two standards were 
either lost or jettisoned. The ship then pro
ceeded on her voyage to Liverpool via, Rotterdam.

The p la in tiffs claimed to recover from  the 
holders of the bills of lading on the cargo as 
dead fre igh t 1387Z. being the difference between 
the fre igh t of 50s. and 55s. per standard on the 
661 standards obtained in order to f i l l  the ship 
and the charter-party fre igh t of 82s. 6d. per 
standard.

The defendants by their defence did not adm it 
tha t the b ill o f lading incorporated a ll the terms, 
provisions, and conditions of the charter-party. 
They pleaded tha t by the terms of the b ill o f 
lading under which the 801standards were shipped, 
the p la intiffs were not entitled to claim any lien 
upon the 801 standards or any part thereof for 
dead fre igh t due under the charter-party, tha t 
they were entitled to the benefit o f 15081. due to 
the charterers under clauses 14 and 15 of the 
charter-party; tha t when the W earside sailed 
from Pensacola she carried an excessive deckload 
and was as the result unseaworthy, in  consequence 
of which i t  became necessary fo r her to deviate 
from her chartered voyage and proceed to 
H a lifa x ; tha t by reason thereof the pla intiffs 
fa iled to perform the contract contained in  the 
charter-party and (or) bills of lading, and were 
not entitled to the benefit o f any of the provisions 
contained therein, and tha t the p la in tiffs were 
not in  any event entitled to claim dead fre igh t in  
respect of the excessive deckload.

In  May 1910 the action came on fo r tr ia l 
before Walton, J., when his Lordship reserved 
his judgment.

On the 27th May 1910 the learned judge 
delivered his judgment deciding (11 Asp. Mar. 
Law Oas. 421 (1910); 102 L . T. Rep. 910), first, 
tha t the deviation to a port of refuge fo r the 
purpose of repairs was justifiable, notw ith
standing tha t i t  was occasioned by the un- 
seaworthiness of the ship, and did not have the

4 A
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effect of pu tting  an end to the contract of 
carriage and relieving the defendants from their 
obligation to pay dead fre igh t; and, secondly, 
that “  dead fre igh t ”  included a claim fo r un
liquidated damages, and the pla intiffs were 
entitled to the lien claimed.

From tha t decision the defendants now 
appealed.

A tk in , K.C. and H o lm a n  Gregory, K .C . fo r the 
appellants.

B ailhache , K.C. and A d a ir  Roche fo r the 
respondents.

The arguments upon the point on which the 
appeal was actually determined and the authorities 
cited in  support thereof sufficiently appear from 
the judgment. C u r adv m lL

Dec. 20, 1910.—The following w ritten judgment 
of the court (Cozens-Hardy, M.R., Fletcher 
Moulton and Farwell, L  JJ.) was delivered by

F letch er  M oulton, L. J.—The critica l ques
tion in  th is case relates to the rights of the owners 
of a ship as against the holders of b ills  of lading 
of the cargo in  a case where an act has been done 
by the captain during the voyage which would 
otherwise have been in  breach of the contract of 
affreightment, but which was justified by the fact 
tha t i t  was reasonably necessary at the time for 
the preservation of the vessel and cargo. By well- 
established principles of English law certain acts 
of th is kind (of which jettison of cargo and devia
tion  are examples) are not only permitted, but 
required to be done in  proper cases. They are 
not only regarded as being no breach of the con
trac t of affreightment, but are held in  law to have 
been done by the master as agent fo r and on 
behalf of a ll interested in  the venture, whether as 
owners of the ship or of the cargo, and give rights 
of general average contribution fro m a li who thus 
derive benefit in  order to  compensate those who 
have suffered loss from the doing of the act. To 
enforce these rights the law gives a lien on the 
cargo which is enforceable by the master, who. in  
so enforcing it,  acts as the agent of a ll those who 
are entitled to the contribution or indemnity for 
the loss which they have suffered. In  ordinary 
cases the application of these principles is in 
conform ity w ith our most fundamental idea3 of 
justice, and the courts do not hesitate to entorce 
them. B u t other considerations arise where the 
necessity is due to the default of the shipowner 
and he is the person who claims tha t he should 
not suffer. I t  is a case of this k ind which we have 
here to consider. T h e (vessel to which this action 
refers—the s teamship W earside—started on the 
voyage (which was from Pensacola to D unkirk, 
Rotterdam, and Liverpool) in  an unseaworthy 
condition by reason of an excessive quantity of 
the cargo, which consisted of lumber, being piled 
on her deck reaching to a height of 16ft. Meeting 
with bad weather soon after starting, her deck 
cargo shifted, carrying away the lashings and 
tearing up some of the deck plates so tha t the 
water poured into the hold. This necessitated 
her pu tting  into H alifax and effecting temporary 
repairs. The learned judge in the court below 
has found tha t th is necessity was due to the 
unseaworthiness of the ship at the commencement 
of the voyage, and that fo r th is the pla intiffs 
as owners of the ship were alone responsible.

The defendants are the owners of the bills 
of lading fo r a portion of the cargo. For the 
purpose of the point now under consideration, i t  
is conceded tha t the action is to enforce rights 
which are given to the pla intiffs by the bills of 
lading, but which would not arise from the 
ordinary common law contract of carriage by 
common carrier or bailment fo r the purpose of 
carriage. The defendants contend that by reason 
of the deviation the pla intiffs have disentitled 
themselves to enforce the special contract ot 
affreightment— i.e., the contract evidenced by the 
b ills  of lading. Such, they say, would be the 
legal consequence of a deviation tha t was not 
reasonably necessary, and they contend tha t the 
rights of the p la in tiffs where the necessity fo r the 
deviation is due to the ir own default are the same 
as i f  tha t had been the case. The question which 
we have to decide is therefore whether in  a case 
where the necessity fo r a deviation arises from the 
default o f the shipowner in  sending the ship to 
sea in  an unseaworthy state he can claim to be in 
a different position from  tha t in  which he would 
have been had the deviation itse lf been 
unnecessary. The legal consequences of a devia
tion, in  fact, from  the ordinary course of the 
voyage specified in  the bills of lading are not dis
puted. I f  i t  is reasonably necessary fo r the 
safety of the ship or cargo or fo r saving human 
life  i t  is, of course, no breach of the contract of 
affreightment whether tha t contract be a special 
contract, such as is evidenced by bills of lading, or 
whether i t  is tha t which is implied from  bailment 
fo r the purpose of carriage. B u t otherwise, as 
decided by this court in  the case of B a lia n  and  
Sons v. J o ly  V ic to r ia  and  Co. L im ite d  (6 Times L. 
Rep. 345), and more recently in  the case of Joseph 
T ho rle y  L im ite d  v. O rchis S team ship  Com pany  
L im ite d  (10 Asp. Mar. Law Oas. 431; 96 L . T. 
Rep. 488; (1907) 1 K . B. 660), i t  does away with 
the special contract of affreightment altogether- 
The shipowner by his own default has substituted 
a different voyage from that to which the special 
contract— whether i t  be a contract of insurance 
or a special contract of affreightment—refers, 
and he cannot claim tha t contractual exceptions 
or obligations tha t relate to the one should 
be deemed to be transferred to the other. R 
follows, therefore, tha t i f  in  the present case the 
shipowners cannot, as between themselves and the 
holders of the bills of lading, set up tha t the 
deviation, in  fact, which undoubtedly occurred 
when the ship put into H alifax was a deviation 
justified by necessity, they cannot enforce the 
rights in  question against the holders of the 
b ills  of lading. These rights come to them 
solely through the bills of lading, and they 
stand or fa ll w ith the ir r ig h t to enforce that 
special contract of affreightment. The poeitio 
of the owners of the ship in  the analogon 
case of jettison of goods forms the subject ot 
very im portant judgment of the P rivy  Council i 
the case of S tra n g  Steel and  Co. v. S cott and  L • 
In  tha t case the master of the ship jettisoned som 
goods in order to save the ship. I t  was admit e 
that the act was reasonably necessary fo r tn  
safety of the ship, but i t  was proved tha t in 
danger in  which the ship lay was due to his o 
negligence. When the ship came to poi 
claimed a lien on the goods constituting the cai B 
fo r a contribution to general average in respec 
the loss of the goods jettisoned. The owners



MARITIME LAW CASES. 5 4 7

Ct . op A pp .] K is h  v . T aylor , Sons, an d  Co. fCt . op A pp .

the goods on which the lien was asserted insisted 
tha t no such r ig h t of lien existed by reason of 
the fact tha t the danger which justified the 
jettison was brought about by the negligence of 
the master himself, fo r which the shipowners 
were liable. The court la id down tha t the sacrifice 
of the goods being fo r the general safety, the 
r ig h t of the owners of the jettisoned goods to be 
indemnified from  the owners of the goods saved 
was unaffected by the fact tha t the danger was 
due to the master’s negligence. These owners 
were not responsible fo r tha t default, and 
remained in the position of innocent owners 
whose goods had been sacrificed fo r the common 
safety. B u t they also laid down tha t the case was 
different where the shipowner was making a claim 
in  his own interest, as, for instance, when he was 
asserting a lien or bringing an action on his own 
behalf. In  such a case he could not be perm itted 
to set up a rig h t due to his own default, and 
therefore he was not protected from the conse
quences of the jettison, or entitled to any indemnity 
in  respect of it, because he could not be allowed 
to claim privileges which arose from his action 
being justifiable under the circumstances where 
the circumstances which justified i t  were brought 
about by his own failure to perform his own obliga
tions. The rig h t and even the duty of deviation in 
cases of necessity is as well established;as tha t of 
jettison. They rest on like grounds, and in  my 
opinion there can be no reasonable doubt tha t the 
case of S tra n g  Steel an d  Co. v. Scott and  Co. (u b i 
sup.) is an authority fo r saying tha t in  case of a 
deviation which is necessitated by the wrongful 
act of the shipowner or his representative, the 
master, the shipowner would be entitled to no 
indem nity against the consequences, nor would 
he be able to protect himself from any damages 
or contribution to which other parties would have 
been entitled had the deviation been w ithout 
reasonable cause. This is indeed conceded by the 
respondents in  the present case. They admit 
that a ll the costs of going to an intermediary port 
which in  ordinary cases would be a matter of 
general average, must be borne by them because 
the deviation was rendered necessary by the 
in it ia l unseaworthiness of the ship. B u t they 
contend tha t although this is so, they are not 
prejudiced in  respect of the special contract of 
affreightment evidenced by the bills of lading, 
and tha t in  litiga tion  thereon i t  is open to them 
to allege tha t the deviation was a necessary one, 
even though the necessity was due to the ir own 
default. In  deciding this question, we th ink i t  
r ig h t to examine very carefully the precise 
grounds on which the Lords of the P rivy 
Council based the ir judgment in  the case of 
S tra n g  Steel and Co. v. Scott and Co. (ubi. 
sup.) fo r although i t  is not technically binding 
on th is court, yet short of being absolutely binding 
upon us i t  is d ifficu lt to conceive of a judgment 
tha t ought to carry greater weight w ith us on 
account of the authority both of the tribunal and 
of the individual members who took part in  the 
decision. I t  carries additional weight, because i t  
is evident from the tenor of the judgment that 
the ir Lordships realised tha t the case raised 
fundamental questions of shipping law of a 
novel and important character, and that i t  
was desirable to base the ir decision on con
sistent principles of general applicability, and 
not on any special or peculiar facts of that

particular case. Lord Watson, in  delivering the 
judgment of the tribunal, says as follows (at 
p. 599 of 61 L . T. Rep., p. 421 of 6 Asp. Mar. 
Law Cas., and p. 608 of 14 App. Cas.): “  When 
a person, who would otherwise have been 
entitled to claim contribution has, by his own 
fau lt, occasioned the peril which mediately 
gave rise to the claim, i t  would be manifestly 
unjust to perm it him to recover from those 
whose goods are saved, although they may be 
said in  a certain sense, to have benefited by the 
sacrifice of his property. In  any question with 
them he is a wrongdoer, and, as such, under an 
obligation to use every means w ith in  his power 
to ward off or repair the natural consequences of 
his wrongful act. He cannot be permitted to claim 
either recompense fo r services rendered or indem
n ity  fo r losses sustained by him, in the endeavour 
to rescue property which was imperilled by his 
own tortious act, and which i t  was his duty to 
save.”  The tribunal, in  tha t case, was therefore 
of opinion tha t where the necessity fo r the act 
arose from  his own default the shipowner was 
personally disentitled to appeal to the necessity 
of the act in  order to shelter himself from its 
contractual consequences. I t  is true tha t in  that 
case the contractual consequences which the 
tribuna l were considering related to rights of 
contribution arising out of implied contracts. 
B u t the reasoning on which the judgment depends 
affords no ground fo r the suggestion tha t i t  
applies only to tha t particular case. I t  goes 
much deeper. I t  is evident tha t the tribunal 
regarded i t  as another example of the principle 
tha t a man may not take advantage of his own 
wrong. He may not plead in  his own interest a 
self-created necessity. W ith  th is we entirely 
agree; and in applying i t  no distinction can be 
drawn between one contract of affreightment and 
another or between one contractual consequence 
and another. The rights of the parties are the 
same as though the act were not justified by the 
circumstances because the circumstances which in 
fact justified i t  were brought about by the party ’s 
own default.

The application of this principle to the facts 
of the present case presents no difficulty. The 
p la in tiffs, the shipowners, make a claim on 
the cargo owners fo r certain sums alleged to be 
due to them as dead fre igh t under the bills of 
lading. The defendants, the cargo owners, 
answer tha t the shipowners cannot rely on the 
conditions of the b ills  of lading because the ship 
deviated from her voyage by pu tting  in to Halifax. 
To this the p la in tiffs reply tha t the deviation was 
justifiable as being reasonably necessary fo r the 
safety of the ship and cargo. To this the cargo 
owners rejoin tha t the necessity resulted from 
the default of the shipowners in  sending their 
ship to sea in  an unseaworthy condition. I t  is 
conceded tha t th is rejoinder is true in  fact and 
we hold i t  to be good in law, and i t  follows there
fore tha t the p la in tiffs fa il in  the ir action. In  the 
able argument which was addressed to us on 
behalf of the p la in tiffs  much reliance was placed 
on the contention tha t there had been no 
deviation because the pu tting  in to H alifax was 
reasonably necessary, and various references 
were given to passages in  text-books where the 
word “  deviation ”  is used in  the sense of un
justifiable deviation. We are of opinion that 
there is no substance in  this contention.
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Deviation is a question of fact. Its  ju s tifi
ab ility  is a mixed question of fact and law, tbe 
issue so fa r as i t  is one of fact being an entirely 
distinct one. One has only to look at sect. 49 of 
the Marine Insurance A c t to see tha t th is is the 
true interpretation which is to be attached to the 
word “  deviation.”  A  consideration of the onus 
of proof shows tha t i t  must be so. I f  a ship 
chartered fo r a direct voyage from New York to 
Plym outh puts in  at Lisbon, which, of course, is 
not on its  road, the cargo owners could allege a 
deviation and prove i t  from those facts. The 
onus of jus tify ing  i t  would rest on the shipowners 
who would successfully defend themselves by 
showing tha t although i t  was a deviation in  fact 
i t  was necessitated by circumstances. A  strong 
appeal was also made to us on the widespread 
consequences of a decision against the shipowners 
in  th is case, and the suggested injustice of depriv
ing them of the benefits of the conditions of the 
bills of lading in respect of a deviation which was 
in  fact necessary. We doubt whether the number 
of cases in  which necessity of a deviation is the 
direct consequence of in itia l unseaworthiness is 
large. B u t the question whether i t  be large or 
small does not, in  our opinion, affect the justice 
of our decision. No more strik ing case could be 
given than tha t which we have before us. 
I t  is conceded tha t i f  the p la in tiffs had volun
ta r ily  put in to  H alifax they could not sustain 
their claim against the defendants. W hat they 
did in  fact was to start w ith their ship so over
laden tha t the occurrence of weather, the possi
b ility  of which m ight reasonably be anticipated, 
would certainly necessitate the ir so doing. I f  
they were, under such circumstances, allowed to 
plead in  the ir own favour the necessity of their 
act we fa il to see how a different decision could 
be given in  a case where they had started w ith only 
enough coal to perm it the ir getting to the in te r
mediate port. In  such a case the going to the inter, 
mediate port would be a necessary act and the 
necessity would be due to the in itia l unseaworthi
ness. W e fa ilto  see the j  ustice of perm itting a ship- 
owner to substitute by his own default a different 
voyage fo r that to which the exceptions in  the bill 
of lading relate and je t  hold the owners of the 
cargo bound by the conditions and exceptions 
thereof. The necessity, whether moral or physical, 
of making the deviation, which the p la in tiffs ’ 
counsel regarded as making in  favour of his 
clients’ case, appears to us only to strengthen the 
contention tha t the original breach was the direct 
and proximate cause of the change of voyage. 
Inasmuch as our decision on this point goes to 
the root of the action we have not dealt in  any 
way w ith the other im portant points which were 
argued before us on the one side or the other. I t  
is, of course, open to the parties to raise any of 
them should the case go higher and the tribunal 
come to a different conclusion from us upon the 
point on which alone we have decided th is case. 
The judgment of the court is therefore tha t the 
appeal be allowed and the action dismissed, with 
costs, both here and below, and i t  necessarily 
follows tha t the cross-appeal of the p la intiffs on 
the counter-claim is dismissed w ith costs.

A ppea l allowed.

Solicitors : fo r the appellants, T rin d e r, Gapron, 
and Co; fo r the respondents, B o tte re ll and 
Roche,

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N
F r id a y ,  Oct. 28, 1910.

(Before H a m il t o n , J.)
Genfo rsikr in g s  A ktieselskabet (Sk a n d i- 

n a v ia  R einsurance  Company  of Copen
h a g e n ) v .  D a  Costa, (a)

M a rin e  insu rance—“ Open cover” — V erba l agree
m ent—S tam p— S tam p A c t 1891 (54 & 55 Viet, 
c. 39), ss. 91 93, 97— Costs.

The p la in t if fs  effected a re insurance  contract by 
w ay o f “ open cover”  w ith  the defendant, and  
subsequently p u t  fo rw a rd  a p o lic y  upon ce rta in  
cargo in  respect o f  w h ich  they had become liab le  
to pay a  loss on th e ir  o r ig in a l po licy . The 
defendant refused to s ign  the p o licy  on the 
g round  th a t the p la in t if fs  had fa i le d  to make a ll 
the dec la ra tions w h ich  ought p ro p e rly  to have 
been made by them u n d e r th e ir  cover, and i t  
was ve rb a lly  agreed th a t a person should be 
nom ina ted  to c e rt ify  as to  whether o r no t a ll 
the decla ra tions had been made by the p la in tif fs ,  
and, i f  the person thus nom ina ted  certified  tha t 
a ll the decla ra tions had been made by the 
p la in t i f f ,  the de fendant w ou ld  s ign  the po licy  
and  p a y  the loss.

The person nom ina ted  ce rtified  th a t a l l  the de
c la ra tio n s  had  been made by the p la in t if fs  ; but, 
n o tw ith s ta n d in g , the defendant refused to sign  
the po licy  or p a y  the loss.

I n  an  action  brought by the p la in t if fs  to recover 
damages f o r  breach o f the verbal agreem ent: 

H e ld , th a t the action  cou ld  not be m a in ta in e d , fo r  
i f  the defendant were to p a y  fo r  the loss, he would  
be p a y in g  a sum  o f  money upon a loss re la tin g  to 
sea insurance no t expressed in  a d u ly  stamped 
po licy  in  accord w ith  sect. 97 o f the S tam p Act 
1891, and he w ou ld  therefore be lia b le  to a 
p e n a lty ; and, secondly, because the verba l agree
m ent was a con tract f o r  sea insurance  not 
expressed in  a p o lic y  and consequently in v a l id  
under sect. 93 (1) o f the S tam p A c t 1891.

Hyams v. S tuart K in g  (99 L .  T . Bep. 424; (1908) 
2 K . B. 696) d is tingu ished .

Co m m ercial  Court .
Action tried by Hamilton, J., s itting  w ith o u t  

a ju ry.
The p la in tiffs were a marine insurance company 

carrying on business at Copenhagen, and the 
defendant was an underwriter at L loyd ’s acting 
on behalf of himself and other names.

On the 3rd A p ril 1907 Messrs. Morgan, Lyons, 
and Co., insurance brokers at L loyd ’s, acting >iS 
agents fo r the p laintiffs, effected a reinsurance 
contract by way of open cover with the defendant 
on behalf of himself and his names.

The contract was open un til the 31st Dec. 1908 
upon cargo carried by the Roland Line steamers 
from the continent of Europe to the West Coast 
of South America and back, and fo r an amount 
up to 5001. on any one steamer.

The pla intiffs subsequently found themselves 
interested in  cargo in  the Roland Line steamers, 
and put forward declarations followed by reinsur
ance policies on such interest to the defendant 
through Messrs. Morgan, Lyons, and Co., and the 
policies were signed by the defendant fo r himselt 
and his names.

(a) Reported by L eonard 0. T homas, Eaq,, Barrister-at-Law.
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In  Dec. 1908 the p la intiffs put forward certain 
policies, including one upon cargo carried by the 
steamship L a m b e rt fo r 230/., which had already 
been to ta lly  lost by perils of the sea, and fo r 
which the pla intiffs had become liable to pay 
230/. fo r a tota l loss upon their original policy.

The defendant refused to sign the policy upon 
the L a m b e rt on the ground tha t the p la intiffs had 
failed to make a ll the declarations tha t should 
have been made by them under the cover, in 
consequence of which the p la in tiffs were unable 
to sue the defendant upon the policy put forward 
by them for the loss. I t  was then verbally agreed 
between the parties that L loyd ’s agents at 
Copenhagen should be requested to nominate 
some competent person to examine the books and 
records of the pla intiffs w ith the view of ascer
ta in ing whether all the declarations that should 
have been put forward under the cover had in 
fact been put forward; that i f  such person should 
certify tha t the declarations had been properly 
made, the defendant would sign the policy, pay 
fo r the loss, and pay the fee charged by the said 
person fo r his investigation ; but that i f  the said 
person should certify tha t the declarations had 
not been properly made, the pla intiffs should pay 
the fee charged by the said person, and should 
have no further claim in  respect of the loss 
against the defendant. A  Mr. Gether, of 
Copenhagen, was duly appointed to make the 
investigation, and in  a letter dated the 3rd June 
1909 he certified that a ll the declarations that 
ought to have been put forward by the p la intiffs 
under the cover had been in fact pu t forward. In  
the course of his le tter he said :

A s the Skandinavia from  the said insurance 
companies receives no less than 350 cession sheets, 
con ta in ing about 6000 declarations, I  have a t 
random pernsed some of the cession sheets, com paring 
the cession sheets w ith  the cards and vice to
ascertain w hether a ll the insurance decla ration* were 
entered on the cards. F u rth e r, I  went th rough n il  the 
cession sheets o f one m onth chosen haphazard, and found 
in  a ll cases the whole o f the  declarations due under the 
reinsurance cover were in  accordance w ith  the declara
tion  handed in  to  Messrs. M organ, Lyons, and Go., in  
cession sheets, the la s t sheet dated the 9 th  A p r i l  1909. 
The prem ium s fo r the declarations made are com ing on 
ve ry  s low ly to  the Skandinavia, and in  more cases I  
lonnd th a t the prem ium  had no t been passed on to  the 
Skandinavia u n t i l  s ix months a fte r the declarations had 
been made and the shipm ents had taken place.

He charged a fee of 10/. fo r his investigation, 
and his letter was put before the defendant by 
Messrs. Morgan. Lyons, and Go., but the pla intiffs 
allege that the defendant refused to pay the two 
amounts of 230/. and 10/., or to sign the policy, 
and they claimed 240/. as damages fo r the defen
dant’s breach of the verbal agreement.

By the defence, the defendant admitted tha t he 
had in itia lled  a slip in  the form of an open cover, 
and tha t he had refused to sign a policy on cargo 
fo r the L a m b e rt after the loss had occurred. He 
alleged tha t he had always been ready and w illing 
to sign a policy in  form “  upon ship or ships ”  on 
which he could raise the question whether he had 
been treated fa irly  and in  good fa ith  by the 
pla intiffs under the cover note, or tha t he would 
sign a policy in  any other form on which he could 
raise the question. He alleged that Mr. Gether 
never did examine the books and records of the 
p la intiffs and never did ascertain whether a ll the

[K .B . D iv .

declarations which should have been put forward 
under the cover had been put forward, and that, 
not having done so, he had no righ t to certify 
and never did certify as alleged by the plaintiffs, 
and that his certificate was not binding on the 
defendant.

The defendant fu rther relied on the following 
provisions of the Stamp Act 1891:

Sect. 91. . . • The expression ‘ 'p o lic y  o f insu r
ance ”  includes every w rit in g  whereby any con tract of 
insurance is made or agreed to  be made.

Sect. 92. (1) . . . The expression “ po licy of
sea insurance ”  means any insurance (inc lud ing  re in 
surance) made upon any ship or vessel . . . and
includes any insurance o f goods, merchandise, or p ro 
p e rty  fo r any tra n s it w hich includes no t only a sea risk  
b u t also any other r is k  inc iden ta l to  the tra n s it insured 
from  the commencement o f the tra n s it to  the u ltim a te  
destination covered by the insurance.

Sect. 93 (1). A  con trac t fo r sea insurance . . .
Bhali not be va lid  unless the same is expressed in  a 
po licy o f sea insurance.

Sect. 97 (1). I f  any person (a) becomes an assurer 
upon any sea insurance or enters in to  any con trac t fo r 
sea insurance . . .  or know ing ly  takes upon h im self 
any r isk , o r renders h im se lf liab le  to  pay, or pays, any 
sum o f money upon any loss, pe ril, or contingency 
re la tive  to  any sea insurance, unless the con trac t is  
expressed in  a po licy  of sea insurance du ly  stamped 
. . .  he sha ll fo r  every such offence in cu r a fine of 
one hundred pounds.

A tk in , K.O. and M a ck inn o n  fo r the plaintiffs. 
—The action is not brought upon a contract of 
sea insurance, but upon a contract made fo r the 
purpose of settling a dispute in regard to an open 
cover, which was made fo r a new and good con
sideration. By the terms of the new agreement 
the defendant promised to pay 230/. and to sign a 
policy i f  a certain person certified the facts in  a 
certain way. The promise to pay 230/. was not a 
promise to enter in to a contract of indemnity for 
a risk. The case was analogous to cases under 
the Gaming Acts, where, although a promise to 
pay a bet is nu ll and void, a subsequent promise 
to pay, i f  the person to whom i t  was payable 
would undertake some forbearance, was a new 
contract enforceable by action :

H yam sy. S tu a rt K in g , 99 L . T . Rep. 4 2 4 ; (1908) 
2 K . B. 696.

Bailhache, K.O. and C layton  fo r the defendant. 
— A stamped policy of insurance was essential to 
entitle the pla intiffs to  recover. The original 
obligation under the open cover was, from time to 
time, turned in to a legal obligation by the issue of 
policies. Having regard to sect. 97 of the Stamp 
A ct 1891, the defendant could not pay the loss. A  
contract of marine insurance does not depend on 
consideration, but upon whether the contract is 
expressed in a policy.

H am ilto n , J. (after stating the facts).—I  have 
come to the conclusion that Mr. Gether’s certifi
cate was conclusive as to his examination and 
investigation of the p la in tiffs ’ books. The other 
ground on which the defendant has declined to 
pay the loss of 230/. is that i f  he were to do so 
he would bring himself w ith in  sect. 97 ( l)  _o£ the 
Stamp A ct 1891. For the p la intiffs i t  is said that 
the matter comes neither w ith in  sect. 93 nor 
sect. 97 of tha t Act, and the case is said to be 
analogous to a contract such as tha t which was 
in  question in  Hyam s v. S tu a r t K in g  (sup.). In

Gen fo r sik r in g s  A ktieselskabet  v. D a  Costa.
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the eye of the law a promise to pay a bet which 
a person lias engaged to pay is of no effect. A t 
common law such a promise was enforceable, but 
by statute i t  was deprived of its  common law 
effect. I f  a new promise comes into existence 
which is not of the precise kind forbidden by the 
statute there is no reason in  law why i t  should 
not be enforceable. In  the present case the 
matter comes w ithin sect. 97 of the Stamp A ct 
1891, fo r tha t which the defendant would be called 
upon to do would, i f  he did it, be an offence 
punishable by fine. I f  the defendant were, in the 
terms of the contract, to pay 2301. fo r the loss, he 
would, in  the terms of the statute, be paying a 
sum of money upon a loss relating to sea insur
ance, and, tha t being so, I  cannot, by a judgment, 
order the defendant to  do tha t which, i f  he did i t  
voluntarily, would constitute an offence against 
the Act. I  also am of opinion tha t the contract 
itself is a contract of sea insurance. I t  does not 
differ from an insurance against this particular 
lo83, with a special term added tha t there 
should be a reference to Mr. G-ether, and tha t i f  
he certified in  one way no proof should be required 
from the p laintiffs of any of the matters they 
would otherwise have to prove to make good their 
claim, but i f  he certified in  another way the loss 
was to be taken to have been paid. The effect 
was to insure against a loss by sea perils. There 
was therefore a contract fo r sea insurance. I t  
was not expressed in  a policy. The contract 
could not therefore be sued upon, and the result is 
that there must bs judgment for the defendant. 
Then comes the question of costs. W ithout 
questioning the wisdom of that which the Legis
lature has ordained, there is a general view 
among underwriters against setting up a stamp 
objection, and upon the question of costs, so fa r 
a3 they are discretionary, the court may properly 
adopt the same standard which has been adopted 
in  practice by underwriters. In  the case of Home 
M a rin e  Insurance  Com pany v. S w i th (78 L. T. Rep. 
734; (1898) 2 Q. B.351), Mathew, J. (1898) 1 Q B. 
829) expressed and acted upon this view, and gave 
judgment fo r the defendants in  circumstances 
somewhat sim ilar to those in  this case, but w ith
out costs. I  am not prepared to say that there 
may not be circumstances in  which the defence of 
non-compliance w ith the requirements of the 
Stamp Act may not w ith propriety be raised as a 
defence. I t  may be tha t if, in the firs t instance, 
the defendant had, as I  assume was the case, 
bond fid e  doubts as to having received all the 
declarations, he m ight be warranted in  relying 
upon the legal position, which was tha t the slip 
was a contract of sea insurance, and not a policy ; 
but what happened was that he entered into 
another contract, the intention of which was 
that i f  M r. Gether certified a certain th ing he 
would take that point no longer, but would 
pay. The conduct of the defendant in  raising 
the Stamp A ct after entering in to  that agree
ment was not quite fa ir play to the plaintiffs. 
The defendant has been the cause of very un
necessary costs being incurred, and in  these 
circumstances I  have come to the conclusion that 
he is not entitled to have his costs against the 
plaintiffs.

Solicitors fo r the p la intiffs, P a rke r, G a rre tt, 
and Co.

Solicitors fo r the defendant, C oward  and 
Hawlcsley, Sons, and Chance.

F r id a y , Jan . 13, 1911.
(Before Lord Alveestone , C.J., H a m ilto n  and 

Avory , JJ.)
D eacon (app.) v. E vans (resp.). (a) 

O m ission to keep p ro p e r look ou t on s h ip —N e g li
gence in  keeping look-ou t—C o llis io n — W ilfu l  
breach o f  d u ty — L ia b i l i t y — M erch a n t S h ip p in g  
A ct 1894 (57 &  58 Viet. c. 60), s. 220.

Where a sh ipm aster who om itte d  to p u t  a look-out 
m an in  a p roper place and  in  fa c t  was neg li
gen tly  keeping a look-out h im self, the cou rt 
refused to hold h im  g u ilty  o f an  offence under 
sect. 220 o f the M erchan t S h ip p in g  A c t 1894, 
w hich, so f a r  as is m a te r ia l, is  as fo llo w s  : “  I f  
a master, seaman, o r apprentice  belonging to 
a B r i t is h  sh ip , by w i l f u l  breach o f  d u ty , or 
by neglect o f d u ty , om its to do any la w fu l act 
proper and requ is ite  to be done by h im  fo r  p re 
serving the sh ip  f ro m  im m ed ia te  loss, destruction , 
or serious damage,”  he sha ll in  respect o f  each 
offence be g u ilty  o f  a m isdem eanour.

Case stated on an inform ation preferred by 
W illiam  H. G. Deacon (the appellant), super
intendent of mercantile marine, and an officer 
of the Board of Trade, on behalf of the Board of 
Trade, against John A. Evans (the respondent), 
the master of the B ritish  ship G la d ys , for an 
offence against sect. 220 of the Merchant 
Shipping A ct 1894 (57 & 58 Y ict. c. 60), fo r that 
there spondent did unlawfully, by neglect of duty, 
om it to do a lawful act proper and requisite to be 
done by him fo r preserving his ship, the,British ship 
G la d y s , from immediate loss, destruction, or serious 
damage—to wit, by om itting  to place a look-out 
man in such a position on board the ship G ladys  
as to be able to see at least one point on either 
side of the bow of the ship G la d y s —-with the result 
tha t a collision took place between the ship G ladys  
and the B ritish  steam traw ler Prom e, whereby 
the Prom e  was sunk and a ll on board were 
drowned.

The respondent having elected to be tried sum* 
marily by the magistrate, pursuant to sect. 680 
of the Merchant Shipping A c t 1894, in  mannei 
provided by the Summary Jurisdiction Acts, the 
cause was heard and determined by the mag*s' 
trate, and upon such hearing he dismissed the 
information.

The case was as follows :—
The appellant was a superintendent of mercan

tile  marine and an officer of the Board of Trade, 
and the respondent wa9 at a ll material times 
master of the B ritish  ship G ladys, official number 
98,824, registered at the port of Bristol.

The inform ation laid by the appellant as above 
set out was la id under sect. 220 of the Merchan 
Shipping Act 1894, which section provided as 
fo llow s:

Sect. 220. I f  a master, seaman, o r apprentice be l°n§'' 
ing  to  a  B rit is h  ship, by  w ilfu l breach of d u ty  or by 
neglect of d u ty  or by  reason of drunkenness (a) doe 
any act tend ing  to  the im m ediate losB, destruction, or 
serious damage of the ship, or tend ing  im m ediate ly 
endanger the life  or lim b  of a person be longing to  or °  
board the ship ; or (6) refuses o r om its to  do any lawM  
ac t proper and requis ite  to  be done by h im  fo r pro serv 
in g  the  ship fro m  im m ediate loss, destruction, or serio o 
damage, o r fo r preserving any person be longing to or o 
board the  ship fro m  im m ediate danger to  life  or h ® j

(a) R eported by W . W . Orr, Esq., B a rr is te r-a t-L a w
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he sha ll in  respect o f each offence be g u ilty  o f a 
misdemeanour. . .

Sect. 680. (1) Subject to  any special provisions ot
th is  A c t and to  the provisions he re ina fter contained 
w ith  respect to  Scotland— (a) an offence under th is  A c t 
deolared to  be a misdemeanour shall be punishable by 
fine or b y  im prisonm ent no t exceeding tw o  years, w ith  
or w ith o u t hard labour, b u t may, instead of being pro- 
secuted as a misdemeanour, be prosecuted sum m arily  in  
manner provided by the Sum m ary Ju r isd ic tio n  Acts, 
and i f  so prosecuted sha ll b i  punishable on ly w ith  
im prisonm ent fo r a te rm  no t exceeding s ix m onths, w ith  
or w ith o u t hard labour, o r w ith  a fine no t exceeding oDe 

hundred pounds.

A t the hearing of the inform ation before the 
magistrate on the 9th and 17th Nov. 1909, the 
following facts were proved or admitted :—

That the ship G ladys was a B ritish  ship belong
ing to the port o f Bristo l, and tha t she was a 
three-masted steel barque of 1362 tons gross and 
1345 tons net register.

That on the 16th Ju ly  1909 the G ladys  sailed 
from Antwerp on a passage to Frederickstadt, in 
Sweden; she was in  ballast, the only cargo on 
board being a small quantity of pig iro n ; she was 
manned by a crew of fifteen hands a ll told, con
sisting of the master (the respondent), a firs t and 
second mate, and twelve seamen, who had been 
engaged fo r the run from Antwerp to Frederick
stadt.

That on leaving Antwerp and at a ll material 
times during the passage the G ladys  was about 
4ft. down by the stern.

That about 9 a.m. on the 22nd Ju ly  1909 the 
G ladys was in  the N orth Sea, to the southward of 
the Dogger Bank. She was under a ll plain sail 
and had a number of jibs set, and she was running 
free on a course of N.E. by E. magnetic, the wind 
being a strong breeze from the W.S.W., driv ing 
the vessel at a speed of eight to nine knots. The 
sea was smooth, the weather was fine and clear, 
and i t  was possible to see at least five miles.

That the respondent was in  charge of the vessel 
and was stationed aft, on the poop, walking from 
side to side thereof, and keeping a look-out, there 
was no other person on the look-out; the watch 
on deck consisted of the second mate and four 
seamen, who were engaged in  cleaning the decks, 
and an able seaman, who was at the wheel, which 
was situated on the poop. ,

That during the previous n ight there had been 
a man stationed on the forecastle head keeping a 
look-out, but he had been withdrawn about 8am ., 
i t  being stated by the respondent tha t i t  was not 
the custom on board the G ladys in  moderate 
weather and brigh t daylight to have a man as 
look-out on the forecastle head.

That during the previous n igh t and the early 
morning of the day in  question a large number 
of fishing vessels had been seen and passed from 
time to time, and between 8 a.m. and 9 a.m. a 
considerable number of fishing vessels, form ing a 
portion of the Gamecock traw ling fleet, was in  
sight, mainly on the starboard bow of the 
G ladys.

That the respondent suddenly observed appear
ing above his vessel’s bow, and distant from 100ft. 
to 120ft,, the masthead of a trawler, which subse
quently proved to be the B ritish  steam trawler 
Prom e, of H u ll, one of the Gamecock flee t; that 
she had not been seen previously by the respondent 
or any other person on board the G ladys, and

though the respondent stated in  evidence tha t the 
state of the weather was such that he could have 
seen the Prom e  from four to five miles away and 
fo r at least ha lf an hour before the collision, he 
was unable to give any explanation of his fa ilure 
to do so ; tha t the respondent, on seeing the 
Prom e’s masthead as aforesaid, at once ordered the 
helm of the G ladys  hard-a port, but i t  was then 
too late to avoid a collision, and the stem of the 
Gladys struck the Prom e, doing the P ro m e  such 
damage that she sank almost immediately, and 
a ll her crew, consisting of ten hands, were 
drowned.

That the respondent at the material time was 
the only person keeping a look-out on board the 
G la d y s ; he had a clear, uninterrupted view ahead, 
and could see at least one point either side of the 
bow, but could not see a vessel half a mile ahead 
of the stem of the G ladys, and tha t i t  was inex
plicable how he failed to see the Prom e  u n til she 
was w ith in 120ft. of the G ladys.

There was no rule or regulation which places 
the master of the vessel, such as the G ladys, 
under an obligation to place a look-out man in 
such a position as mentioned in  the information, 
but i t  was contended on behalf of the appellant 
that the above facts constituted an ofEence under 
sect. 220 of the Merchant Shipping Act 1894, and 
that the magistrate ought to convict the respon
dent of such an offence.

The magistrate was of opinion upon the evidence 
(a) that the offence charged in the information 
had not been made out, and he dismissed the 
inform ation; and (5) he was further of opinion 
upon the evidence tha t the look-out from the 
position the respondent occupied was a ll that was 
usual in  the circumstances, having regard to the 
time of the day and the state of the weather.

The question fo r the opinion of the court was 
whether upon the facts stated the magistrate was 
r ig h t in  holding tha t the respondent was not 
gu ilty  of the offence charged in  the information, 
or whether he ought to have convicted him of 
such offence.

B o w la tt fo r the appellant.—Sect. 220 ot the 
Merchant Shipping A c t 1894 makes i t  an offence 
i f  a master, seaman, or apprentice belonging to a 
B ritish  ship, by w ilfu l breach ot( duty or by 
neglect of duty, (6) “  refuses or omits to do any 
law ful act proper and requisite to be done by him 
fo r preserving the ship from immediate loss, 
destruction, or serious damage,”  and so on. The 
case amounts to the clearest possible finding tha t 
the respondent, who happens to have been the 
master of the vessel; but who also was the look-out 
man, was not keeping such a look-out as was 
proper, because he could not see an object that was 
nearer than half a mile from the stem of his vessel, 
and that is not found to be a proper look-out. 
The question, therefore, is whether not keeping a 
proper look outby the person whose duty i t  is to  do 
so, or by the person who has assumed the duty of 
doing it, is such an act as comes w ith in  this section. 
[Lo rd  A l v e r s t o n e , C.J.—The reason why we 
asked tha t a case m ight be stated and the matter 
decided was because I  thought tha t th is section 
was not meant to  deal w ith the case of either a 
look-out man not keeping a propor-look-out, or a 
man who was supposed to bo on the look-out not 
doing his duty, but was meant to deal w ith  quite 
a different kind of thing. I  had a great doubt 
whether this kind of case, which occurs so
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frequently in  the A dm ira lty  Court, of a man not 
keeping a proper look-out, was a case of making 
the man crim inally liable.] The present case 
comes w ith in  clause (6) of the section : om itting  
“ to do any lawful act proper and requisite to 
be done by him fo r preserving the ship ” —that 
is, fo r preserving his own ship—and the circum
stance tha t he had run down a traw ler and 
drowned ten of the crew does not add to his 
offence in  any way, but is merely part of the 
proof chat the look-out was improper. I t  was not 
an ordinary case of a sailing ship and a steamer ; 
the traw ler was getting in  his trawl, and there
fore was not bound to keep out of the way. Nor 
would i t  have added to his offence i f  his own ship 
had gone down; i t  is not the happening of the 
damage tha t constitutes the offence. “  The 
lawful act proper and requisite to be done ”  is 
the keeping of a proper look-out. TTere the 
respondent occupied the two positions. I f  he had 
put a look-out man on the forecastle head and 
the man had been negligent the master would not 
have been liable. He did not do th a t ; he omitted 
to pu t a man in  the proper place as a look-out 
man ; he made himself the look-out man, but put 
himself in  a place where he could not see ha lf a 
mile from the stem of the vessel anything that 
was in  the vessel’s path, and that is where he 
placed the only look-out there was. We submit 
tha t i t  is an act proper and requisite to be done 
by the master to place a look-out man in  a 
place where he can see the path that the vessel is 
about to travel, and can see close up to the 
vessel, not only half a mile ahead. So fa r as the 
master is concerned, he must make proper 
dispositions and place the look-out man in the 
proper place; here i t  was wrong to place the look
out where i t  was—namely, on the poop. The 
respondent did not go to the poop by m istake; 
he went there w ilfu lly , and he went to a place 
where he could not see half a mile, and tha t is 
enough to bring him w ith in  the section. I t  is said 
tha t i t  was not the custom on this ship to have a 
man on the look-out in  daylight on the forecastle 
head, but i t  is not a question of custom, and, 
moreover, i t  is not a finding of fact by the 
magistrate, and i t  is quite clear tha t i t  was not 
proper.

F ram pton , fo r the respondent,' was not called 
upon.

Lord A l v e r s t o n e , C.J.—This case was stated 
in  deference to the opinion of the members of 
the court as constituted when an order was made 
to state a case, so tha t the matter m ight be 
seriously considered. The matter is one of great 
importance fo r th is reason : This section in  practi
cally identical terms is more than fif ty  years old, 
and i t  is no exaggeration to say tha t there have 
been thousands of cases in  which, i f  thiB is to be 
regarded aB a crim inal offence, prosecutions 
m ight have taken place. Therefore, i t  is of great 
importance when we find the suggestion made 
tha t the negligent conduct of a man, who is 
purporting to discharge the duty of assisting in 
navigating a ship, creates a crim inal offence. 
Counsel fo r the Board of Trade, very properly, 
does not press us to go so fa r as that. B u t when 
we come to look at the facts of th is case, i t  amounts 
to this, tha t a man who m ight have kept a look-out 
on the forecastle, but who kept a look-out on the 
poop, was negligently standing on the poop, and

tha t therefore he has committed an offence. I t  
is to be observed tha t in this case the magistrate 
had before him the statement tha t i t  was not the 
custom on the G ladys in  daylight to have a man 
as look-out on the forecastle head. We cannot 
shut our eyes to the fact that i t  is a very common 
practice, whether prudent or not depends on the 
circumstances of the case, fo r a look-out to be 
kept by a superior officer who is not stationed 
forward. The question, therefore, is : Aye or no, 
was the negligence of the master either in  keeping 
an improper look-out himself from  the poop, or in 
not going forward and standing where he could 
see a ship w ith in half a mile which he could not 
have Been before from the poop, an offence under 
sect. 220 of the Merchant Shipping Act 1891. The 
words of tha t section are: “  I f  a master, seaman, 
apprentice belonging to a B ritish  ship, by w ilfu l or 
breach of duty or by neglect of duty or by reason 
of drunkenness, does any act tending to the 
immediate loss, destruction, or serious damage of 
the ship,”  and so on, he shall in  respect of each 
offence be gu ilty  of a misdemeanour. I  point 
out tha t there was in  th is case no immediate loss 
at the time, which is material. The point made 
here is not tha t the master was negligent in  not 
seeing the ship w ith in ha lf a mile, because, ex 
liypothesi, he could not see it. The point made is 
that either he was negligent himself in  not keeping 
a better look-out when he ought to have seen any 
ship four or five miles away fo r at least half an 
hour, which he could not explain, or tha t he did 
not put a look-out man who would have seen the 
trawler before and would also have seen i t  during 
the time that the traw ler was w ith in  half a mile 
of the ship’s bows. In  my judgment the decision 
of the magistrate tha t the offence charged had 
not been made out was righ t. I  th ink tha t this 
section was not intended to make crim inally liable 
a person who has been merely negligent in  the 
discharge of his duty, which he is carrying out or 
purporting to carry out, in  the navigation of a 
ship. I f  i t  had been intended to make simple 
neligence a crim inal offence fa r stronger words 
would have been required. In  my opinion the 
magistrate was righ t, and therefore the appeal 
must be dismissed.

H a m ilto n , J.—I  th ink  i t  is to be observed 
tha t this section is the first of a group of sections 
which are described as “  Provisions as to D is
cipline.”  I t  is followed by a section dealing with 
desertion and absence w ithout leave from a vessel, 
and, after some provisions, as to procedure, i t  is 
followed by a section—sect. 225—as to general 
offences against discipline, such as qu itting  the 
ship w ithout leave before she is placed in  security, 
w ilfu l disobedience to any lawful commands, and 
so forth. For the purposes of th is argument, and 
no further, counsel fo r the Board of Trade 
disclaims the contention that th is section makes 
i t  a misdemeanour in  any master, seaman, or 
apprentice, to do his duty negligently, and that 
being so, i t  appears to me, upon the facts of the 
present case, tha t the dismissal of the summons 
was right. The act in  question charged in the 
inform ation as the omission to do the lawful act 
proper and requisite to be done by him was 
om itting  to place a look-out man in such a position 
on board the ship Gladys as to be able to see at 
least one point on either side of the bow. What 
the master did, according to the facts found, was 
to place himself as a look-out man in such a
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position tha t he could have seen the vessel in  
question, which was causing the danger, four to 
live miles away, at least half an hour before the 
collision, but tha t either he closed his eyes or did 
not see it. That alone was the cause of the 
collision. I t  appears to me, on the facts of this 
case, that a ll the master did was to make himself 
a look-out man, which cannot in  itself, in  the 
circumstances, be said to be the omission of a 
law fu l act proper and requisite to be done by him 
in  doing the  duty of a look-out man, which, i t  is 
not contended, by itself, would be sufficient to 
support the conviction. In  my opinion the 
question should be answered in  favour of the 
respondent.

A v o r t , J .—I  am of the same opinion. I  
th ink  the’ negligence alleged against the master 
of the ship in  th is case was not a w ilfu l breach 
of duty w ith in  the meaning of sect. 220 of the 
Merchant Shipping A c t 1894.

A ppea l dism issed.
Solicitor fo r the appellant, S o lic ito r  to the 

B o a rd  o f  Trade.
Solicitor fo r the respondent, F . A . S. S te rn .

P R O B A TE , D IV O R C E , A N D  A D M IR A L T Y  
D IV IS IO N .

a d m i r a l t y  b u s i n e s s .
M a y  12, 13, 30, June  25, and  J u ly  27, 1910.

(Before Sir S. E v a n s , President, and E ider 
Brethren.)

T h e  M a r s h a l  S u c h e t . ( a )

Salvage  — P ra c tic e — Towage con trac t— E ig h t  o f  
tu g  engaged to tow to recover salvage— Breach  o f  
con trac t o f  tu g  causing damage to tow — B ig h t  o f  
tug  owners to salvage in  respect o f  services 
rendered by th e ir  tugs other than  th a t engaged 
to  tow — B ig h t  o f  masters an d  crews to salvage 
— C oun ter-c la im  f o r  damage by tow owners— 
C ond itions o f towage con tract.

Where a con trac t o f  towage is  f o r  a tug  to be 
supp lied  by tu g  owners and n o t f o r  a nam ed or 
specified tug, the tu g  ownersr m ust be taken  to 
have contracted th a t the tug  is  efficient, and  th a t 
her crew, tackle, and egu ipm ent are equal to the 
w ork to be accomplished in  weather and c ircu m 
stances reasonably to be expected; and  th a t  
reasonable s k il l,  care, energy, an d  d iligence w i l l  
be exercised d u r in g  the towage. Tug  owners do 
no t w a rra n t th a t the w ork  o f  towage sh a ll be 
done under a l l  c ircum stances and a t a l l  hazards.

Where a tug  is  engaged to tow she ought to make a 
clear case before she can convert hersef in to  a 
sa lvor. I t  is  essential in  the p u b lic  in te res t 
th a t a towage con trac t should not be easily  set 
aside and  a salvage service substitu ted  f o r  i t .

T u g  owners made a con trac t to tow  a s a ilin g  sh ip  
and  dock her f o r  801. The tug proved incapable  
o f  c o n tro llin g  the sh ip , w h ich  took the g round. 
The tu g  and three other tugs belonging to the 
same owners, together w ith  other tugs and  life -  
boatmen, succeeded in  g e tting  the vessel o ff. The 
tu g  owners who had contracted to tow  the s a ilin g  
sh ip  b rought an  ac tion  to recover salvage in  
respect o f  the services o f  a l l  th e ir  f o u r  tugs, and  
the masters a nd  crews o f  a l l  f o u r  tugs jo in e d  in  
the action.

VOL. X I., N.S.
(a) Reported by L . F. C. Da s b t , Esq., Barrister-at-Lftw.

The defendants denied th a t any effective services 
had been rendered by the fo u r  tugs, and  alleged  
th a t i f  the services had been effective, the owners 
were no t e n tit le d  to salvage by reason o f  th e ir  
breach o f  con trac t o r negligence in  no t p ro v id in g  a 
f i t  tug, but they d id  no t in  term s p lead  n e g li 
gence, and they counter-c la im ed f o r  the damages 
they had sustained. They also denied th a t the 
masters and crews o f the tugs were e n tit le d  to 
salvage.

H e ld , th a t the burden o f  p ro o f was upon the owners 
o f the tug u n d e r con tract to  tow  to show (1) th a t  
they were no t w a n tin g  in  the pe rfo rm ance  o f  
th e ir  ob liga tions under the towage con trac t ; (2) 
th a t the g ro u n d in g  was accounted f o r  e ith e r by 
vis major o r by an in e v ita b le  accident.

T h a t they had fa i le d  to do e ither, and  were no t 
e n tit le d  to salvage in  respect o f  any o f  the three 
tugs.

H e ld , also, th a t the m aster and  crew o f  the con
tra c tin g  tug  were no t e n title d  to salvage, as they  
perfo rm ed  no more th a n  th e ir  du ties in  the 
service, and d id  n o t act w ith  efficiency o r  s k i l l  o r  
care on board th e ir  tug  ; bu t th a t the masters 
and  crews o f the other three tugs perfo rm ed  
“  engaged ”  services and  were e n title d  to salvage  
rew ard , even though th e ir  services d id  no t c o n t r i
bute to the u lt im a te  safety o f  the vessel.

I t  is  no t necessary to p lead negligence in  o rde r to 
defeat a salvage c la im .

H e ld , w ith  rega rd  to the coun te r-c la im  fo r  damages 
f o r  breach o f  contract, th a t the specia l cond itions  
in  the con trac t o f  towage afforded a defence to 
the coun te r-c la im , a lthough they cou ld  no t enure 
to the benefit o f  the p la in t if fs  in  the salvage  
c la im .

T ie  Robert D ixon (4 Asp. M a r. L a w  Cas. 246 
(1879); 42 L . T . Bep. 344 ; 5 P. D iv . 54) fo llow ed . 

The Ratata (8 Asp. M a r .  L a w  Cas. 236, 427 ;
(1897) P. 118 ; (1898) A. C. 513) considered. 

H e ld , fu r th e r ,  th a t the terms o f  the towage con tract 
protected the tu g  owners f r o m  the c la im  made by 
the tow owners in  th e ir  coun te r-c la im  f o r  the 
damages susta ined by them.

S a l v a g e  s u i t .
The p la in tiffs were the owners, masters, and 

crews of the steam tugs G u ia n a , C o lum bia , 
V in c ia , and B a d ia , S un  I I .  and S u n  I I I . ,  and 
the C ham p ion  ; and the coxswains and crews of 
the lifeboats F rie n d  to A l l  N a tio n s  and T ru e  to  
the Core.

The defendants’ ship the M a ré ch a l Suchet is a 
three-masted full-rigged steel ship of 1991 tons 
register, manned by a crew of twenty-five hands 
a ll told, and when the services were rendered to 
her was on a voyage from Japan to London v ia  
Falmouth w ith a cargo of oak. She drew 
19ft. 6in. forward and aft.

On the 16th Feb. 1910 the M aré ch a l Suchet le ft 
Falmouth in  tow of the tug G u ia n a  bound fo r 
London, the owners of the G u ia n a  having under
taken to tow the ship to London and provide 
a second tug fo r docking fo r the sum of 801. The 
contract was contained in  a note dated the 
14th Feb. 1910, the following being the conditions 
which are material to the issues raised in  the 
salvage suit :

Th e  owners of the tug  w ill not be responsible fo r any  
damage ocourring to  vessels w h ile  in  tow  of
the  tu g , and th e  owners of the tu g  w ill no t be answerable  
or accountable fo r  any loss or damage whatsoever by

4 B
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co llis ion or otherw ise w h ich  may happen to  . . .
any vessel or any o f the  oargoes on board o f the  same 
w h ile  such vessel is in  tow  w hether a ris in g  from  or 
occasioned b y  any accident o r by  any om ission, breach 
o f du ty , m ismanagement, negligence, or de fau lt o f them 
o r th e ir servants, o r defect, or im perfection in  the steam- 
tu g  or the  m achinery, and the owners o r persons 
interested in  the vessel so towed or the cargo on board 
the same undertake a ll l ia b i l i ty  fo r the above 
mentioned m atters.

When the tug  and tow were off Dungeness a 
compulsory p ilo t was taken on board the tow, and 
the towage then proceeded w ithout incident un til 
the morning of the 18th Feb. when the M aré ch a l 
Suchet took the ground on the Shingles Sand in 
the Thames estuary owing to the tug being unable 
to control her. The tide at the time was about 
high-water, and the wind a strong breeze to 
moderate gale from the south-west. A fter try in g  
to get the ship off, the G u ia n a  le ft her and went 
fo r fu rther assistance, and tha t afternoon the 
tugs C o lum bia , S u n  I I ,  G auntle t, and Rescue 
arrived on the scene. On the afternoon tide of 
the 18th Feb. the G u iana , C o lum bia, and S un  I I .  
towed at the vessel. On the morning and after
noon tides of the 19th Feb. the G u iana , C o lum bia, 
S u n  I I . ,  and B a d ia  towed, and fo r a short time 
on the morning tide the C ham p ion  also 
towed, bu t the towage on the 19th Feb. 
did not prove effective. On the morning tide of 
the 20th Feb. the G u ia n a , C olum bia, S u n  I L ,  
S u n  I I I . ,  B a d ia , and V in c ia  a ll towed, and failed 
to get the M aré ch a l Suchet off, and as the weather 
got bad the crew were taken off. On the morn
ing tide of the 22nd Feb., the weather having 
improved, the tugs G uiana, S un  I I . ,  and S un  I I I .  
returned to the M aré ch a l Suchet and succeeded 
in  towing her off, and she then proceeded to 
London in  tow of two tugs.

The coxswain and crew of the lifeboat F rie n d  
to A l l  N a tio n s  claimed salvage fo r taking the 
agents of the owners to and from  the vessel to 
the shore, and fo r taking the crew to and from 
the ship to the tug which took them towards the 
land, and fo r taking them from the tug to the 
heach when they landed. They also took the 
crew from the shore to the tug and from  the 
tug  to the ship when they returned, and took 
soundings round the ship shortly before she came 
off.

The coxswain and crew of the lifeboat T rue  to 
the Core claimed salvage fo r jettisoning cargo on 
the 21st Feb. when no other salvors were present, 
and for laying out an anchor on the 22nd Feb. 
before the tugs returned.

The owners of the M a ré ch a l Suchet by their 
defence admitted tha t the owners, masters, and 
crews of the tugs S u n  I I .  and S u n  I I I .  were 
entitled to salvage, and tha t the coxswain and 
crew of the lifeboat F rie n d  to A l l  N a tio n s  were 
entitled to salvage, and tendered them 50Z. to 
satisfy the ir claim.

W ith  regard to the services o f the C olum bia , 
V inc ia , and B a d ia , which were a ll owned hy the 
owners of the G u iana , the owners of the M arécha l 
Suchet alleged tha t they were of no value, 
and conferred no benefit on the ir vessel, but 
tha t i f  they were of benefit or value they were 
not entitled to any salvage award because they 
were only lessening the loss caused by the owners 
of the G u ia n a  fa iling  to provide a proper and 
efficient tug to tow the M aré ch a l Suchet. W ith

regard to the claim fo r salvage hy the Guiana, 
the owners of the M arécha l Suchet alleged that 
they were not entitled to any salvage, as the 
position and d ifficulty in  which the M arécha l 
Suchet was placed was due to the ir breach of 
contract in  fa iling  to supply a reasonably f i t  
and proper tug—namely, one of sufficient power 
to tow the ir vessel at that time of year in  weather 
which was not exceptional.

The owners of the M aré ch a l Suchet also denied 
tha t the tug  C ham pion  was entitled to salvage, 
and alleged tha t her rope was only taken because 
those on board her pretended tha t she was 
the B a d ia , and tha t her rope was cast off when 
i t  was discovered that a mistake had been 
made. They also alleged tha t the services of 
the crew of the lifeboat T ru e  to the Core were of 
no value.

The owners of the M aré ch a l Suchet counter
claimed against the owners of the G u ia n a  for the 
damage they had sustained by reason of the 
owners of the G u ia n a  not providing a reasonably 
f i t  and proper tug to tow the M aré ch a l Suchet 
in  the weather which prevailed, and claimed 
judgment against them fo r such damage and 
fo r any salvage and costs they m ight have to 
pay.

The crew of the lifeboat F r ie n d  to A l l  N a tio n s  
rejected the tender of 50Z.

The owners of the G u ia n a  by the ir defence to 
the counter-claim alleged tha t they were protected 
by the conditions of the towage contract, that they 
had been gu ilty  of no breach of contract, that 
the G u ia n a  was a reasonably f i t  and proper tug 
to tow the M arécha l Suchet, but tha t i f  she was 
not, the terms of the towage contract pro
tected them from  any liab ility . They also alleged 
tha t the stranding was due to the unexpected 
violence of the weather, or alternatively to an 
accident, fo r the consequences of which the terms 
of the towage contract expressly exempted them 
from liab ility .

The consolidated salvage su it was before the 
court on the 12th, 13th, and 30th May and the 
25th June.

L a in g , K.C. and A. E . Nelson, fo r the owners, 
masters, and crews of the steam tugs Sun I I -  
and S un  I I I . ,  referred to

The Glengyle, 78 L . T. Rep. 139 ; 8 Asp. Mar- 
L a w  Cas. 341 ; (1898) P. 97 ; 78 L . T . Rep- 
801 ; 8 Asp. M a r. Law . Cas. 436 ; (1898) A . C. 
519.

A . D . Bateson, fo r the coxswain and crew of 
twenty-five of the lifeboat F r ie n d  to A l l  N a tions, 
referred to

The Oayo B on ito , 91 L . T . Rep. 102 ; 9 Asp. M « - 
La w  Cas. 603 ; (1904) P. 310.

H . C. S. Dum as, fo r the coxswain and crew of 
the lifeboat T rue  to the Core, referred to

'The P ickw ick, 16 J u r . 669.

B aden-P ow e ll, K.C. and C. B. D un lo p , for the 
owners, master, and crew of the tug C ham pion, 
referred to

The Undaunted, Lush. 98 ;
The Maude, 3 Asp. M ar. Law  Cas. 338 ;
The Cam brian, 76 L . T . Rep. 504 ; 8 Asp. Mar- 

Law  Cas. 263 (1897).

A s p in a ll, K.C. and R aeburn  fo r the owners, 
masters, and crews of the G u ia n a , C o lum bia <
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V in c ia , and B a d ia .—The M aré ch a l Suchet did not 
go ashore through any fau lt of those on the tug 
G u iana . The cause of the disaster was the state 
cf the weather and the condition of the tow. The 
contract was fo r a named tug, the G u ia n a , so 
there was no implied term in tha t contract tha t 
the tug was efficient, fo r the owners chose her 
themselves :

Robertson v. Amazon Tug and  L ighterage C om pany, 
46 L . T . Rep. 146 ; 4 Asp. M a r. La w  Cas. 496 
(1881) ; 7 Q. B . D iv . 598.

The tug  was in  fact proper and efficient. Even 
i f  she was not proper and efficient, the services of 
the crews of the other thvee tugs were engaged, 
and they are entitled to an award.

B atten , K.C. and D . Stephens fo r the defendants. 
—This fine sailing vessel at anchor in  Falmouth 
obtains a tug to tow her to London and gets ashore 
in  moderate weather at the mouth of the Thames 
when in  tow of the tug. Those facts show tha t 
there was negligence on the tug, or i t  was an in 
efficient tug. I t  is suggested tha t she got ashore 
because she had a foul bottom after her long ocean 
voyage, but the tug owners knew of her condition. 
[R aeburn .—That is disputed.] A t  a ll events the 
tug owners knew where the ship bad come from. 
The sailing vessel is towed off, and the owner of 
the tug  who had contracted to tow her in  safety 
now claims salvage. The only p la in tiffs  entitled 
to salvage are the S un  tugs and the F rie n d  to a l l  
N atio n s , but the ir services do not call fo r large 
awards as the peril was no longer imminent when 
the ship came off. This is not a case in  which 
tugs were engaged to attempt to tow, or of tugs 
being engaged to salve and then being dispossessed 
to suit the purposes of the owner of the salved 
property. Even i f  the terms of the towage con
tract protects the owners of the G u ia n a  from 
being sued fo r negligence, the tugs owned by him 
are not entitled to salvage, and the men on board 
them also are not entitled to salvage. I f  anyone 
on board the M aré ch a l Suchet was negligent i t  
was the p ilot, and tha t negligence, being that of a 
compulsory pilot, would not affect the owners of 
the M arécha l Suchet. A  tug  under contract to 
tow a ship is not entitled to salvage remuneration 
fo r saving her from a peril brought about by the 
tug ’s negligence :

The Robert D ixon, 42 L . T . Rep. 3 4 4 ; 4 Asp. M a r. 
La w  Cas. 246 (1879) ; 5 P. D iv . 54.

The tug must be f i t  fo r its  purpose, properly 
equipped and handled. Usually i t  is the crew 
which is inefficient; in  this case i t  was the engine 
power of the tug. The owners of the tug are 
liable i f  the coal was improper :

The Undaunted, 54 L . T . Rep. 542 ; 5 Asp. M a r. 
La w  Cas. 580 (1886) ; 11 P. D iv . 46.

There was no negligence on the part of the ship 
in  not g iving orders as in

The A lta ir ,  76 L . T . Rep. 263 ; 8 Asp. M a r. Law  
Cas. 224 ; (1897) P. 105.

Any negligence on the ship in  this case was the 
negligence of the pilot. This case is covered by 
the decision in  the case of The D u c  d ’A um ale , 89
L . T. Rep. 486 ; 9 Asp. Mar. Law. Cas. 502 ; (1904)
P. 60), where neither the owner, master, nor crew 
were allowed salvage in  sim ilar circumstances. 
The negligence of a compulsory p ilo t cannot be 
used as an answer to an action by the owners in  
a case such as th is :

[ A d m .

S pa igh t v. Tedcastle, 44 L . T . Rep. 589 ; 4 Asp. 
M a r. Law  Cas. 406 (1881); 6 A pp. Cas. 217.

There was no negligence on the M aré ch a l Suchet 
in  fact, and no charge was made against those on 
board her t i l l  the tr ia l. The tug  owners are 
bound to send a suitable tug in  a proper condi
tion, and use reasonable care to see tha t tha t is 
done. This is not a contract fo r a specific tug. 
The tug  owner ought to exercise the same sk ill 
and care as the owner of a carriage which is le t on 
hire :

H ym an  v . Nye, 44 L . T . Rep. 919; 6 Q. B. D iv . 
685.

The same standard of care is required of a whar
finger who lets a vessel take a berth alongside his 
wharf ; he has to see tha t i t  is in  a f i t  condi
tion :

The Moorcock, 60 L . T . Rep. 654 ; 6 Asp. M a r. Law  
Cas. 373 (1889) ; 14 P. D iv . 64.

Such a term w ill bo implied in  a contract where i t  
is necessary to give efficacy to the contract intended 
by the parties :

H a m ly n  v . Wood, 65 L . T . Rep. 286 ; (1891) 2 Q. B . 
488.

The case of Robertson v. Am azon T ug  an d  
L ig h te ra g e  C om pany  (u b i sup.) is not in  point, fo r 
there the contract was analogous to tha t of sup
p ly ing a named tug.

R aeburn  in  reply.—The result of this case, i f  
the defendants’ contentions are righ t, w ill be tha t 
the owners of the G u ia n a  w ill not only get no 
salvage, but may have to pay a ll the damage sus
tained by the vessel, about 40001, and a ll the 
salvage paid to the other vessels. The firs t ques
tion  to be determined is whether this was a con
tract fo r a named tug, and on the evidence i t  was 
a contract of hire of a named tug, the G u iana , 
and this case is governed by the case of Robertson  
v. Am azon T ug  a nd  L igh te rage  Com pany (u b i 
sup.). Assuming tha t the contract was not fo r a 
named tug, the owner ought to exercise reason
able care to send a f i t  tug. The fact is the bottom! 
of the vessel was foul and rendered the towage 
difficu lt ; the facts show that, fo r no actual 
defect can be shown in  the tug. There is no evi
dence that the crew were negligent, so the p la in 
tiffs  have satisfied the onus tha t is cast on them. 
See the observations of B rett, L .J . in 

The Robert Dixon (ubi sup.).

Further, the tug is under the control of the 
ship, and, i f  the tug was not taking proper 
measures to cope with the difficulty, the compul
sory p ilo t or the master of the ship should have 
given some order. The negligence of those on 
the ship contributed to the disaster, and they 
cannot recover anything from the tug  owners : 

S m ith  v. St. Lawrence Tow B oa t Company, 28
L . T . Rep. 885 ; 2 Asp. M a r. La w  Cas 41 (1873) ; 
L . Rep. 5 P. 0 . 308.

Assuming there was negligence on the part of the 
compulsory p ilo t, i f  the counter-claim is based on 
contract the damage sued fo r is too remote, 
because i t  was not the natural result of the breach 
of contract by the tug owners. I f  i t  is based on 
to rt, the negligence alleged is not the proximate 
cause of the loss. Even i f  W atkins, the owners, 
cannot recover salvage, the masters and crews of 
W atkins’ tugs may, because they have not been 
gu ilty  of negligence. No allegation was made
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by the defendants up to the time of the delivery 
of the defence tha t the tug  was unfit, and no 
w eight Bhonld he attached to tha t allegation.

Judgment was reserved, and was delivered on 
the 27th July.

J u ly  27.—The P r e s i d e n t .— In  these consoli
dated actions various claims have been brought 
fo r salvage services rendered to the M aré ch a l 
Suchet, a French steel three-masted full-rigged 
ship of 1991 tons net register. The value of the 
ship, cargo, and fre igh t has fo r salvage purposes 
been agreed at 94582. This vessel got aground 
on the Shingles Sands at six o’clock of the morn
ing  of Friday, the 15th Feb. 1910. She remained 
aground, embedded in  the sand, u n til the morning 
of the 22nd Feb., when she was towed away by 
the united efforts of some of the tugs. There 
are several claimants as salvors. The firs t set of 
claimants are the owners, masters, and crews of 
the steam tugs G u ia n a , C o lum bia , V in c ia , and 
B a d ia , which belonged to Messrs. W atkins and 
Co. The second set of claimants are the owners, 
masters, and crews of the steam tugs Sun I I .  and 
S u n  I I I .  The next set are the coxswain and 
crew of the volunteer lifeboat F r ie n d  to A l l  
N a tio n s  ;  the next, the coxswain and crew of the 
volunteer lifeboat T ru e  to the Core ; and the last 
set the owners, master, and crew of the steam 
tug  C ham pion. Salvage services are admitted to 
have been rendered by the S u n  I I .  and S un  I I I .  
practically as pleaded, and also by the F r ie n d  to 
A l l  N a tions . 1 w ill deal firs t of a ll w ith the 
claims of the p la in tiffs  other than those of 
Messrs. W atkins and Co., the owners of the 
fou r tugs firs t above mentioned. I  need not go 
in to  a ll the facts. I  have said tha t salvage 
services are admitted to have been rendered by 
the S un  I I . ,  S u n  I I I . ,  and by the F r ie n d  to A l l  
N a tio n s  substantially as pleaded, and I  award 
the S un  I I .  8002., the S u n  I I I .  5002., and I  over
rule the tender in  the case of the F r ie n d  to A l l  
N a tio n s  and award her coxswain and crew 2752. 
In  my judgment (and I  am also advised by the 
E lder Brethren whose valuable assistance I  have 
here) the T ru e  to the Core did not render any 
services in  respect of which salvage ought to  be 
given. Therefore the claim of the T ru e  to the 
Core is not allowed. W ith  regard to the C ham pion, 
I  accept the story to ld by the witnesses fo r the 
M a ré ch a l Suchet in  preference to tha t to ld  by the 
witnesses of the C ham pion . The result is that 
I  am of opinion tha t the C ham p ion  is not entitled, 
either fo r “  engaged ”  services or fo r any fu rther 
services rendered, to any salvage compensation.

There remain the difficult questions w ith  regard 
to  the claims of the G u ia n a , the C o lum bia , the 
V in c ia , and the B a d ia , a ll belonging to Messrs. 
W atkins and Co. The owners of those tugs are 
hereinafter called the plaintiffs. On the 14th Feb. 
1910 the G u ia n a  was engaged to tow the M arécha l 
Suchet from  Falmouth to London fo r 802. The 
tug  and tow started from Falmouth about ten 
o’clock in  the morning of the 16th Feb. and pro
ceeded towards London. About 6 p.m. on the 
evening of the 17th Feb., when off Dungeness, the 
M aré ch a l Suchet took on board a compulsory pilot. 
The vessels passed the Prince’s Channel L ightship 
about 1.50 a.m. on the 18th Feb., and not long 
afterwards the M aré ch a l Suchet and her tug were 
driven to leeward, the wind being south-west. 
The tug could not hold the vessel, and fo r two to

[ A d m .

three hours the ship and tug went to leeward, and 
very lit t le  headway was made towards the west. 
About 6 a.m. the vessel took the ground, and the 
tug became “  impotent ”  to deal w ith her. The 
question is whether the towage contract was 
ended or superseded or suspended, and whethei 
the G u ia n a  is entitled to salvage remuneration 
fo r any services afterwards rendered. The tow
ing contract was, as stated, to tow the vessel from 
Falmouth to London fo r 802. The telegrams and 
letters referring to i t  were pu t in, as was also the 
contract note itse lf dated the 14th Feb. 1910. I t  
was contended fo r the p la in tiffs  that the contract 
was fo r a specified or named tug, the G uiana, and 
that, as the G u ia n a  was supplied, the tug con
tractors fu lfilled  the ir contract, and that the 
owners and master of the Marechal Suchet 
undertook a ll responsibility as to the efficiency ot 
the tug. I  decide against tha t contention, after 
looking at the letters and telegrams. Moreover, 
the contract note of the 14th Feb., which is 
pleaded by the pla intiffs in  the ir defence to the 
counter-claim, does not name or make any 
reference to the G uiana. The contract, there
fore, was fo r the towage of the Marechal 
Suchet by a tug to be supplied by the plaintiffs. 
This being so, the owners of the tug  must be 
taken to have contracted tha t the tug  should 
be efficient, and tha t her crew, tackle, and equip
ment should be equal to the work to be accom
plished in  weather and circumstances reasonably 
to be expected ; and th a t reasonable skill, care, 
energy, and diligence should be exercised in the 
accomplishment of the work. On the other han . 
they did not warrant tha t the work should be done 
under a ll circumstances and at a ll hazards, and 
the failure to accomplish i t  would be excused it 
i t  were due to v is  m a jo r or to accidents not con
templated, and which rendered the doing of the 
work impossible. D id  the owners of the tug in 
th is case fu lf i l the ir contract or were they pre‘ 
vented from doing so by v is  m a jo r or by any sue 
uncontemplated accidents ? These are the ques
tions which arise on the claim fo r salvage. Other 
questions arise on the counter-claim, having 
regard to the special terms and conditions of t e 
towage contract. The court is, and ought to e, 
careful to  scrutinise a claim fo r salvage by a tug 
engaged to tow. I t  is essential in  the pub ic 
interest, fo r obvious reasons, tha t the towag 
contract should not be easily set aside, and a 
salvage service substituted fo r it. A  tug oug 
to make a clear case before she can convert hei- 
self in to a salvor. The vessel while in  tow ot tne 
tug took the ground. The tug m ight have been 
in  herself of insufficient power; or she mig 
have become inefficient for the work by reason o 
an inefficient crew, or by reason of inadequa 
tackle or equipment, such, fo r instance, as a 
unclean boiler, or too lit t le  coal, or coal ot 
poor a q u a lity ; or by reason of the failure ot 
crew in  the performance of the ir work 
instance, in  working the engines, in  stoking, 
in  keeping up steam. The burden of P100  
upon the pla intiffs. I t  is a twofold bur e • 
They must show tha t they were not wanting 
in  the performance of the obligations 1-8811 ¡3 
upon them under the towage contract; a . 
they must also account fo r the stranding 
the vessel by showing something like v is  m aj 
or an inevitable accident. In  the woidis 
B rett, L  J. in The R obert D i x m ,  “ the plaintiff».

T h e  M a r é c h a l  S u c h e t .
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being under a towage contract, bring th is 
action, in  which they assert tha t the towage 
service was altered into salvage ; and i t  seems to 
me tha t the p la in tiffs are in  th is position, tha t 
i t  lies on them to show tha t the change occurred 
w ithout any want of skill on the ir part, but by 
mere accident over which they had no control. 
The burden of proof on both the affirmative and 
the negative issues is on the plaintiffs, tha t is, both 
tha t there was an inevitable accident beyond their 
control, and tha t they showed no want of sk ill.”  
The very fact that the tug was unable to tow the 
vessel, tha t is, unable to do the work which the 
p la in tiffs  contracted to do, is evidence tha t she 
was inefficient or tha t there was inefficiency or 
want of care or sk ill or energy or diligence on the 
part of her master or crew : (see The B a ta ta , sup.). 
The pla intiffs entirely failed to account fo r the 
stranding by v is  m a jo r  or by any circumstances 
which could not reasonably be expected, or by 
any inevitable accident. The weather was not 
worse than or even as bad as was to be expected 
in  the Channel at tha t tim e of the year. The 
master of the tug  admitted this, and the owner 
of the tug also said, “  She ought to  expect 
bad weather in  February. You may get very 
strong gales and often do.”  That is the result of 
a ll the evidence. I  th ink  tha t the best evidence 
as to the state of the weather at the place where 
the difficulties were encountered is to be obtained 
from the weather reports of the Prince’s Channel 
L ightship. Those reports were produced, and they 
show that at m idnight on the Friday the force 
of the wind was 4; at 3 a.m. force 6 to 7, w ith 
squalls; and at 6 a.m. also 6 to 7, w ith  squalls. 
This means tha t at the worst the wind blew 
w ith a force between a strong breeze and 
a moderate gale. No great reliance was placed 
on the squalls—probably because fo r two or three 
hours the tug was continuously unable to prevent 
the tow going somewhat to leeward. The log of 
the G uiana  makes no mention of squalls. There 
was a suggestion tha t the difficu lty of the tug 
was due to the vessel having been on a long 
voyage and to her bottom being d irty . This was 
not pleaded, and I  do not th ink  that the state of 
the bottom of the vessel had anything to do w ith 
the stranding. I t  was argued that, apart from 
the allegation of insufficiency of power in  the 
tug, the defendants did not allege negligence, 
bu t i t  is not necessary to plead negligence in  
such a case to defeat a salvage claim : (see The 
M innehaha , Lush. Rep. 350). The tug was 
bu ilt in  1885, but she had been supplied w ith a 
new boiler about twelve or th irteen years ago• 
She used salt water in  the boilers. She had 
been overhauled in  Jan. 1910. There was no 
evidence when the boilers or tubes were last 
cleaned. H er indicated or effective horse-power 
was between 550 and 600, although she was put 
down as being 1100-h.p. in  the pla intiffs state
ment of claim—this having been pleaded, as Mr. 
W atkins said, fo r the purpose of a salvage 
claim.

The conclusion to which I  have come is 
tha t the p la in tiffs have completely failed to 
account fo r the accident by vis m a jo r  or any 
outside cause, and therefore the p r im a  fa c ie  
case against them has not been dislodged. 
In  my opinion, therefore, the p laintiffs, having 
failed in  the ir towage contract, cannot, in  the c ir
cumstances of this case, claim as salvors. They

attempted to tow off the vessel fo r five tides— 
i.e., in  a ll fo r thirteen hours—but did not succeed 
in  rendering any valuable service. For the three 
tides following the G u ia n a  did nothing on 
account of the weather having got much worse. 
Then on the morning tide of the 22nd Feb. she 
joined other tugs fo r about three-quarters of an 
hour in  try in g  to get the vessel afloat; they 
succeeded, whereupon, at about 10.30 a.m. on tha t 
day, the G uiana, in  the words of the statement of 
claim “  resumed her towage contract.”  In  my 
view what she did she ought to have done as the 
tug under the towage contract, in  the circum
stances of the case. I t  is admitted by counsel 
fo r the p la in tiff owners that i f  they were not 
entitled to salvage as owners of the G u ia n a , they 
were not entitled as owners of the ir other three tugs 
—the C olum bia, the V in c ia , and the B a d ia . I t  was 
contended, however, tha t the masters and crews 
of a ll four tugs were entitled. In  my opinion the 
master and crew of the G u ia n a  are not entitled, 
as they performed no more than the ir duties in  
the towage service; and they have not satisfied 
me tha t they acted w ith  efficiency, or sk ill and 
care, on board the G u ia n a . I t  is le ft in  doubt 
whether the accident was due solely to the ineffici
ency of the tug  supplied, or to  her condition 
and management combined; (compare The Due  
d ’A um ale  (1904) P. 60). As to the masters and 
crews of the other three tugs they did perform 
some “  engaged ”  services, although they did not 
in  my opinion contribute to the ultim ate salvage. 
In  respect of these services I  allow in  the case of 
the C olum bia  551., in  the case of the V in c ia  201, 
and in the case of the B a d ia  351. There remains the 
counter-claim of the defendants. The conditions 
which form  part of the towage contract are very 
sweeping, but I  cannot say they do not apply. I  
th ink  i t  is fo r the defendants, who are pla intiffs 
upon the counter-claim, to establish the case which 
they have pleaded, namely, the inefficiency of the 
tug. There is no allegation other than tha t in 
the pleadings. A s  I  have said, i t  is le ft in  doubt in 
th is case whether the accident was due solely to the 
inefficient condition of the tug and its equipment, 
or partly  to that and partly  to  want of skill, care, 
and energy in  its management by the master and 
crew. On the whole I  th ink  that, although the 
conditions cannot enure to the benefit of the 
p la in tiffs in  the salvage claim, when the contract 
is alleged by the defendants, as p la in tiff on the 
counter-claim, and the counter-claim is fo r damages 
fo r a breach of the contract, the conditions 
must be looked at, and I  th ink, in  th is case, 
they afford a defence to the counter-claim. 
The results accordingly are tha t (1) upon the 
claims of the owners, master, and crew of the 
G u ia n a  there w ill be judgment fo r the defendants, 
w ith costs; (2) upon the claim of the masters 
and crews of the C olum bia, V in c ia , and B a d ia  
there w ill be judgment fo r them fo r 551.,
201., and 351. respectively, w ith costs; (3) upon 
the claim of the owners, masters, and crews 
of the S u n  I I .  and S u n  I I I .  there w ill 
be judgment fo r them fo r 8001. and 5001. 
respectively, w ith  costs ; (4) upon the claim 
of the coxswain and crew of the F rie n d  to a l l  
N atio n s  there w ill be judgment fo r them fo r 2751., 
w ith costs, making together a to ta l award of 
16851. ; (5) upon the claim of the lifeboat T ru e  to 
the Core there w ill be judgment fo r the defen
dants, without costs ; (6) upon the claim of the
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owners, master, and crew of the C ham p ion  there 
w ill be judgment fo r the defendants, w ith costs ; 
and (7) upon the counter-claim there w ill be 
judgment fo r the pla intiffs (the defendants on 
the counter-claim), w ith costs of the counter
claim.

Solicitors fo r the p la intiffs the owners, masters, 
and crews of the G u ia n a , C o lum bia, V in c ia , and 
B a d ia , C la rkson  and Co.

Solicitors fo r the p la intiffs the owners, masters, 
and crews of the S un  I I .  and S un  I I I . ,  and fo r the 
lifeboat F rie n d  to a ll N a tio n s , Lowless and Co.

Solicitors fo r the p la in tiffs A rth u r Polley and 
others, the crew of the lifeboat T ru e  to the Core, 
D ubo is  and Co., agents fo r C ham berlin  and 
Talbot, Great Yarmouth.

Solicitors fo r the p la intiffs the owners, 
master, and crew of the tug  C ham pion , C. J. 
S m ith  and H udson.

Solicitors fo r the defendants and counter
claimants the owners of the M arécha l Suchet, her 
cargo, and fre ight, Stokes and Stolces.

J u ly  28, 29, 30, Oct. 12, and  N ov. 2, 1910. 
(Before Baegrave  D eane , J. and E lder 

Brethren.)
T h e  B ie n . (a)

O yster beds — Dam age  — N av igab le  r iv e r  — 
Negligence o f  ha rbou r-m aste r — L ia b i l i t y  o f  
Conservancy B o a rd — L ia b i l i t y  o f  sh ipow ner— 
Trespass— C o n tin u in g  a u th o r ity .

A  vessel founde red  in  the M edw ay and  was then by 
the d irec tio n  o f  the M edw ay Conservancy B o a rd ’s 
ha rbour-m aste r moved to a p lace where she could  
be repa ired . The harbour-m aste r was in  charge o f 
her when she was removed, and under h is  d ire c 
tions she was p laced where there was an oyster 
bed. The vessel rem a ined  on the oyster bed f o r  
some tim e  a fte r  the lessee o f  the oyster beds had  
given notice  o f  th e ir  existence and  made com
p la in t  about the p o s itio n  o f the vessel to her 
owner and to the conservators; she damaged the 
oyster beds in  several places.

I n  an  action  b rought aga inst the conservators o f 
the r iv e r  by the lessee o f  the oyster bed f o r  
damage caused by the negligence o f  the h a rb o u r
m aster an d  f o r  trespass the owner o f  the vessel 
was added as a defendant.

H e ld , th a t the conservators were lia b le  f o r  the 
neg ligent act o f  th e ir  ha rbour-m aster in  d ire c tin g  
the vessel to be p u t  where she was, as he had had  
special notice o f the existence o f  the fish e ry , and  
hnew o r ought to have know n o f  the fishery and  
m ig h t have placed the vessel in  a p o s it io n  where 
no damage w o u ld  have been done ; th a t the con
servators cou ld  no t in  the circumstances re ly  
upon th e ir  s ta tu to ry  powers to remove wrecks ; 
a nd  th a t the de fendant sh ipow ner was not 
lia b le  f o r  an y  o f the damage, as he was ac ting  
u n d e r the d irec tio n s  and  u n d e r the co n tin u in g  
a u th o r ity  of the harbour-m aste r.

The Octavia Stella (6 Asp. M a r . L a w  Cas. 182 
(1887); 57 L .  T. Hep. 632) considered.

A ctio n  for damage to oyster beds caused by 
negligence or trespass.

The p la in tiff, Frank Rayeraft, was the lessee of 
certain oyster beds at Sleede Ooze in  Long

Reach, river Medway; the defendants were the 
Conservators of the river Medway and Frank 
R ijsd ijk , the owner of the Norwegian brig 
B ien .

The p la in tiff, who orig inally brought his action 
against the conservators of the Medway only, 
alleged tha t in  the month of Sept. 1909 the N or
wegian b rig  B ie n  foundered in  the fairway of the 
river Medway below Sleede Ooze; tha t the brig was 
then raised by the orders and under the super
intendence of the conservators or the ir servants, 
and by the ir orders was moved to and permitted 
to ground on the p la in tiff’s oyster beds, which 
were damaged. He alleged that the conservators 
were gu ilty  of trespass or were negligent in  that 
they knew or ought to  have known the position 
of the oyster beds, and ought not to have ordered 
the B ie n  to  be moved in to  a place in  which she 
was certain to damage them when she took the 
ground. He also alleged tha t the conservators 
knew or ought to have known tha t the B ie n  would 
have to be repaired before she could be removed 
from  the position in  which she was placed ; that 
she would do fu rther damage as she moved w ith 
th "  tide and while the repairs were being done, as 
in  fact happened.

The conservators by the ir defence denied tha t 
the p la in tiff was the lessee of the oyster beds oi 
tha t the lease was granted in  accordance w ith the 
Rochester Oyster Fishery Acts 1865 and 186". 
They alleged tha t the bed, soil, and shores of 
the river Medway at the place where the brig 
grounded was vested in  them by the Medway 
Conservancy A ct 1881, and tha t the lease granted 
to the p la in tiff was subject to  the powers of the 
conservators. They admitted tha t the brig 
foundered, and tha t she was raised and grounded 
by the orders of the harbour-master, but th e y  
denied tha t she was caused or perm itted to ground 
by them or the ir servants on any oyster bed, 
and also denied tha t they were gu ilty  of trespass 
or negligence or tha t the p la in tiff had suffered 
any damage. They alleged tha t they did not 
know and had no means of knowing of the 
existence or position of the alleged oyster beds, 
tha t they were not sufficiently marked out, and 
no proper notice was given of the ir existence or 
lim its . They fu rther alleged that, even i f  they 
knew of the existence and position of the oyster 
beds, and even i f  the p la in tiff had suffered 
damage, both of which they denied, the place 
where the brig was grounded was the only place 
where she could be grounded fo r the necessary 
repair ; tha t in  so grounding her the conservators 
were law fu lly  and reasonably acting in  accord 
w ith  the ir statutory rights and duties under the 
Medway Conservancy A c t 1881; tha t the conser- 
vators were law fu lly  using w ithout negligence the 
place where the brig  grounded in  the reasonabl 
exercise of the ir r ig h t of navigation and ground' 
ing ; and tha t the brig was moved as soon as sh 
reasonably could be from the position where sh 
was grounded. ,

On the 18th Feb. 1910 the p la in tiff delivered
reply jo in ing  issue.

On the 26th May 1910 the p la in tiff obtained a 
order fo r leave to amend his w rit by jo in ing th 
owner of the Bien.

The w rit was amended on the 27th May, and_ 
the 4th June the p la in tiff delivered an amende 
statement of claim. The amendment consisted! 
an alternative allegation that the defenda(«) Reported by  L . P , 0 . D a b b y , Esq , B a rr in te r -a t- I,» * .
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R ijsd ijk , the owner of the B ien , employed the 
conservators to raise and remove the vessel, and 
by himself and his servants conducted and assisted 
in  the raising and removal, and failed to take 
necessary or reasonable precautions to prevent 
the vessel from  grounding on the p la in tiff’s oyster 
beds in  the course of the raising and removal, and 
negligently permitted her to ground thereon, and, 
after she grounded, negligently moved her or 
permitted her to be moved and carried out certain 
repairs while ly ing  on the oyster bed, thereby 
causing damage. He also alleged that the owner 
and his servants had trespassed on the oyster beds, 
thereby doing damage.

On the 20th June 1910 the owner of the B ie n  
delivered a separate defence, which was amended 
on the 29th June. The alleged owner in  the main 
adopted the defence put forward by the conserva
tors, but denied tha t he was the owner at any 
material time. He admitted that two tugs and 
twenty men were employed by the owners in  
raising and removing the B ien . He alleged tha t 
she was properly placed where she was by the 
harbour-master as where she lay after foundering 
she obstructed the fa irw ay; tha t the grounding 
was done in  the reasonable exercise of the 
rights of the B ie n  in  a public navigable 
rive r; tha t u n til the B ie n  was placed on the 
ground i t  was not known to what extent she 
was damaged or that repairs would be necessary 
before she could be removed; tha t she was 
removed as soon as she reasonably could be ; 
and that the repairs to enable her to be moved 
were done sk ilfu lly  and w ithout delay.

On the 9th Ju ly the p la in tiff delivered a reply 
to the amended defence jo in ing issue.

The action was tried on the 28th, 29th, and 
30th July, when judgment was reserved.

L a in g , K.O. and Dawson M i l le r  fo r the pla intiff, 
the lessee of the oyster fishery.

A s p in a ll, K.O. and J. B . A s p in a ll fo r the defen
dants the Medway Conservators.

B a ilhache , K.C. and D . C. Leek fo r the defen
dant R ijsd ijk , the owner of the B ien .

B a r g r a v e  D e a n e , J.—In  Aug. 1909 the 
Norwegian brig B ie n , owned by one Andersen, 
and laden w ith a cargo of ice, got ashore on the 
Mouse at the entrance of the river Thames, when 
on a voyage from  Norway to Rochester, in  the 
river Medway. She was damaged, but was got 
off the Mouse and proceeded to Rochester. On 
the 2nd Sept. 1909 she got aground again in  the 
river Medway to the north of the channel, a t a 
spot agreed upon as about a cable’s length north 
of the channel, and near Oakham Ness. There 
she filled w ith water and remained on the ground, 
and her cargo of ice melted away. Captain 
Richards, the harbour- master, an official of the 
Conservators of the R iver Medway, received in fo r
mation about her on the 10th Sept, and went 
down to inspect her, and gave notice to her 
owner, Andersen, to have her removed, but 
Andersen did nothing in  the matter. On the 
22nd Sept. Captain Richards introduced the 
master of the B ie n  to one R ijsd ijk , a shipbreaker, 
w ith the result that on the following day R ijsd ijk  
bought the vessel and became her owner, and on 
that day, the 23rd Sept, Captain Richards served 
R ijsd ijk , as her new owner, w ith a notice to 
remove her. R ijsd ijk  took steps to obey the

notice—procured a tug, lighters, and pumps—and 
on the 27th Sept, a ll was ready fo r her removal. 
Captain Richards attended in  his launch, which 
also had a pump on board, and pumping com
menced at low water, the intention being to tow 
her, when she was freed from some of the water 
in  her and afloat, to Upnor fo r repairs. She 
was cleared sufficiently to get her off the ground 
as the tide flowed, and she was towed, the pumps 
s till going, fo r about a mile towards Rochester, 
along the shallow water north of the channel, 
smelling the ground as she went. .The harbour
master was in  charge of the operations, R ijsd ijk  
obeying his orders, and, finding her a difficult tow 
owing to her instab ility  through the absence of 
any cargo, the former determined to pu t her 
ashore above low-water mark at a place called 
Teapot Hard, on the north shore. She was 
eventually, about an hour before high-water, pu t 
ashore there on a bed of mud between two hards, 
which comprise what is called Teapot Hard. She 
was placed 150 yards above low water mark, bow 
on, w ith am anchor out ahead and one astern. The 
harbour-master then gave up charge to R ijsd ijk  
and le ft, intending that necessary repairs should 
be done there to enable her to be taken up to 
Rochester. She remained there from the 
27th Sept, t i l l  the 11th Nov.» during which time 
as the tide rose and fe ll she on several occasions 
shifted her berth, and i t  is not disputed tha t a 
considerable area of the foreshore was broken and 
disturbed by her during tha t time. On the 
11th Nov., having been sufficiently repaired at 
Teapot Hard, she was taken up to Rochester» 

There is no doubt tha t Teapot Hard is situated 
in  an ancient and well-known shell-fish fishery 
known as the Sleede Ooze Fishery, and belonging 
to the Oyster Fishery Corporation of Rochester, 
and tha t i t  had been leased by them to the 
p la in tiff, M r. Raycraft, a fishmonger of Rochester, 
his lease being fo r twenty-one years from the 
24th June 1909 at a rental of 501. a year, and 
purporting to be granted by the Chamberlain and 
three of the ju ry  of the Rochester Oyster Fishery 
Corporation pursuant to the statute of 1805 
(28 & 29 V iet. c. ccxxvii.) and other statutes in  that 
behalf. The ground is described in  the lease as 
a ll tha t piece or parcel of land covered w ith water 
(to ordinary high-water mark) being part of the 
Ooze, commonly called or known as Sleede Ooze, 
in  the river Medway, as an oyster fishery, or 
oyster ground, or oyster laying. I t  is not disputed 
tha t tne B ie n  was placed upon a portion of the 
land comprised w ith in  tha t lease, and i t  is not 
disputed tha t the lessors had the r ig h t and title  
to  grant tha t lease; and i t  is not disputed that 
the B ie n  did whilst so laying on tha t land from 
the 27th Sept, to the 11th Nov. break up and 
disturb the surface in the way complained of. 
I  need not refer to the history of the various 
fisheries in  the river Medway, of which Sleede 
Ooze is only one. The Act referred to, of 1865, 
recites tha t “  Time out of mind there hath been 
an oyster fishery in  the river Medway and in 
many of the creeks and branches thereof,”  and 
proceeds to make regulations fo r the management 
of the fishery. This statute was a public statute, 
and was followed by 30 V iet. c. lxxii., and 31 & 32 
V iet. c. 53, which confirmed the original statutes. 
This action was brought by Mr. Raycraft against 
the Conservators of the River Medway to recover 

, damages fo r the in ju ry  done to the Sleede Ooze
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Fishery through the conduct of Captain Richards, 
the ir servant, in  placing the B ie n  on the land 
comprised in  tha t fishery, and M r. R ijs d ijk  was 
subsequently added as a defendant as having been 
a party to the wrongful act of Captain Richards. 
The conservators do not dispute tha t Captain 
Richards was the ir servant and acted as such in  
what he did. Indeed, they could not dispute it,  
hearing in  m ind the Medway Conservancy Act 
1881, under which he was appointed, I  heir 
defence form ally denies the p la in tiff's  lease ; that 
the place was an oyster fishery ; tha t the p la in tiff 
has suffered any damage; and admits tha t they 
knew the B ie n  would have to be repaired before 
she was removed from  Teapot Hard. B u t the 
real issues raised by them are as to the ir rights 
under the ir Act, as to the ir knowledge ot the 
existence of the fishery, and particu larly as to 
whether in  the circumstances Captain Richards, 
in  the exercise of his duty, was gu ilty  of any 
negligence, and could have done differently from  
what he did. M r. R ijs d ijk ’s defence admits tha t 
he purchased the B ie n , repeats the defence ot the 
conservators as to the ir statutory rights admits 
tha t he removed the B ie n  and placed her on 
Teapot Hard, bu t says he did i t  by direction ot 
the h a rb o u r-master, Captain R ichards; he denies 
negligence or trespass, denies knowledge ot the 
oyster beds, and says tha t the B ie n  was repaired 
and removed as soon as possible after the 
grounding on Teapot Hard. The tr ia l lasted over 
two days! and a considerable body of evidence 
was called by the p la in tiff and the conservators, 
bu t no evidence was called in  support ot the 
defence of M r. R ijsd ijk , though his counsel 
stated that he was not in  fact the purchaser 
of the B ie n , but only acted on behalf ot the 
company fo r whom he purchased her As to 
this, I  have already pointed out tha t in  his 
defence as orig ina lly delivered he admits that 
he purchased her, and Captain Richards in  his 
evidence before me says tha t he introduced 
R iisd iik  to the captain as a purchaser, and sub
sequently served him w ith  notice as the owner. 
There is no evidence to make me doubt that 
R ijs d ijk  in  fact became her owner, and was her 
owner at the time in  question.

L e t me firs t deal w ith the question as to 
the legal positions of the p la in tiff and the 
conservators as regards th is land where the 
B ie n  was placed near Teapot Hard. I t  is un
doubtedly and undeniably a fishery, vested by 
statute in  the persons who leased i t  to  the 
p la in tiff, and I  am satisfied that i t  was a fishery 
in  fact as well as in  name. No question has been 
raised as to its  producing shell-fash such as 
mussels, winkles, and cockles, but i t  is declared 
tha t no oysters did or do grow there, and tha t the 
p la in tiff has both spoken and acted dishonestly in  
attempting to make out tha t oysters grew there, 
whereas in  fact no oysters did. As against this 
allegation i t  was proved before me that i t  bad 
been leased and cultivated as an oyster fishery 
fo r many years, and various leases were pu t in, 
covering nearly fo rty  years past and witnesses 
were called who satisfied me tha t the p la in tiff s 
account was true, and the attempt on the part ot 
the defendants to discredit him and his fishery 
failed. The witness whose evidence was to my 
m ind conclusive on th is point was called by the 
defendants, a M r. Passby, who had been engaged 
in  oyster culture a ll his life  and had rented this 1

particular fishery, Sleede Ooze, from the p la in tiff s 
lessors fo r a period of twenty-eight years, and 
was the immediate predecessor of the plaintiff. 
He said tha t he had cultivated oysters there; 
tha t when he gave i t  up there were a large number 
of oysters there ; tha t there was a great spat three 
years before he gave i t  up, and tha t i t  took three 
or four years fo r the spat to mature. I t  is true 
he threw doubt on whether there would be 
oysters at the spot where the B ie n  lay, but his 
evidence when he gave i t  did not satisfy me 
that the evidence of the p la in tiff and his w it
nesses tha t there were in  fact oysters there 
was untrustworthy. The whole of the evi
dence satisfied me tha t in  fact there were 
oysters, though to what extent I  must leave tbe 
registrar and experts to ascertain i f  necessary- 
The evidence of the expert witnesses established 
tha t oysters w ill not grow on mud, but tha t 
undisturbed mud gradually acquires a crust by the 
deposit on i t  of stones and other debris le tt by 
the tide, which is in  time of such a character that 
oysters w ill lodge and breed upon it. So that m 
course of time a person can walk on i t  and gathei 
thu oysters—and witnesses were called whose 
evidence I  accept tha t they themselves had 
gathered oysters on such a crust at and round tbe 
place where the B ie n  was placed on the 27th Sept- 
Such a witness was Henry K ing , who knew tbe 
Sleede Ooze Fishery well, and had worked on it 
fo r M r. W illiamson and M r. Passby, the pre
decessors in  tit le  of the p la in tiff. I  am satisfied, 
and find as a fact, tha t there were oysters at ana 
round the place where the B ie n  was placed, as 
well as other shell-fish, and that these oysters ana 
shell-fish were damaged and destroyed by tbe 
B ie n  being placed there, and were further 
damaged and destroyed by reason of the 
remaining there so long, sh ifting about an 
stirring  up the mud, which was carried over ana 
deposited on other ground fo r a considerab 
distance beyond the keel marks actually made oy 
the B ien . The next question is who is responsibly 
fo r placing the B ie n  on the land in  question * 
The answer is easy, as Captain Richards admi 
tha t he selected Teapot Hard. He said inl cross- 
examination, “  I  selected the spot near leapo 
H ard as the most suitable spot”  ; and he io r 
said, “  I f  I  had known i t  was an oyster fishery 
I  should not have pu t her there,”  ,which sbo 
tha t i t  was not a matter of necessity to P 
her there. As a witness he was pert« ' > 
candid, and accepted the responsibility 1 
choosing the place, although he says tha t t 
grounding was in  fact carried out by the oru 
defendant and the tug  and men working wff 
him. I t  is true tha t he went on to say « a t  
“  could not have put her on Hoo F la t as she w 
have sunk in  the mud ”  ; but he, in  fact, did P 
her in  the mud according to his own evidence. a 0 
he relies on tha t fact in  the part of the ca 
where he says there could be no oyste rs  where 
placed her, as i t  was a ll mud. I  am of opin 
and the E lder Brethren agree w ith me, «a 
she could have been placed on Hoo Elat, wh on 
less than two cable lengths higher up the> rless than two caDie lengims “ h —  been
than Teapot Hard, and that she could haT® b.ed 
repaired there quite as easily as she was repa n 
where she was placed. The tru th  18 tha t P ^ is  
Richards either had forgotten a 1 1 fbat  i t  
Sleede Ooze Fishery, or had never realised tna 
existed. I t  is pleaded tha t he had no notice
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th is fishery. That is contrary to the fact, 
was appointed harbour-master in  1895, fifteen 
years before these evonts. One witness called 
fo r the p la in tiff was M r. Apsley K innette, the 
town clerk of Rochester, who is also the registrar 
of the Oyster Fishery Corporation, and he stated 
in  evidence tha t in  1896 he prepared a plan fo r 
the harbour-master showing a ll the fisheries of 
the corporation, which was kept in  the harbour
master’s office, and upon notice was produced in 
court before me. I t  shows the Sleede Ooze 
Fishery clearly defined and coloured on the plan. 
I t  was fu rther sworn by the p la in tiff’s witnesses 
tha t a watch-boat was moored off th is fishery 
w ith a man liv ing  in  it, and tha t wands and 
notice boards were placed giving notice of it. 
There is much conflict of evidence about this, 
and although there was no dispute about the exist
ence of the watch-boat, which Captain Richards 
must have seen every day tha t he passed in  his 
launch up or down the river, I  do not place so much 
reliance upon these demarcations of the fishery 
as upon the plan w ith which Captain Richards 
had been supplied, and which he must have had 
constantly under his observation. I  am of 
opinion tha t Captain Richards had special notice 
given him of th is fishery, and tha t the defenee 
fails in  tha t respect. W hat is the necessary con
sequence ? I t  is tha t I  must and do find that 
Captain Richards, w ithout any necessity compel
ling  him to do so, placed the B ie n  on land which 
he must or ought to have known was an oyster 
fishery, when he could easily have taken her on 
the flood tide 400 yards higher up the river and 
placed her on Hoo F lat, which was not a fishery, 
and has been described as “  no man’s land, and 
where he would have occasioned no damage to 
anyone. I  find tha t this was an act of negli
gence on his part which occasioned the damage 
which the p la in tiff complains of. A lthough the 
amount of the damage is not fo r me to determine, 
s till I  am satisfied tha t some damage was done. 
Next as to the responsibility of the defendant 
R ijsd ijk . He was w ith  Captain Richards when 
a ll the moving of the B ie n  to Teapot Hard was in 
progress, and, in  fact, moved her, but I  am satis
fied0that the placing of her where she was placed 
was done on the sole responsibility and direction 
of Captain Richards, and tha t R ijs d ijk  only acted 
at the time pursuant to those directions. B u t 
Captain Richards says, and i t  is not disputed, 
that having seen her placed on the ground and 
moored he le ft her and gave no fu rther orders 
about her. From tha t time R ijsd ijk  was 
possession of her. She was placed there about 
10 p.m. on the 27th Sept., and on the following 
morning notice was given to those on boaid—- 
R ijs d ijk  being one—by K ing , the watchman, that 
she was on the p la in tiff’s fishery. The watchman 
was referred to the conservators, and R ijs d ijk  took 
no steps to move the vessel, and kept her there 
u n til the 11th Nov., and i t  is needless to say that 
while she was being repaired at tha t place, w ith 
a ligh te r and men and materials, much fu rther 
damage was done; and the question is who is 
responsible fo r tha t fu rther damage.

This brings me to the law and decided cases. 
F irs t, i t  is undoubted tha t the Medway at 
the material part, namely, from the sea to 
Rochester, is a navigable river, and tha t pre
vious to the Medway Conservancy A c t 1881 
(44 & 45 Y ic t. c. clxxiv.) the mayor, aldermen,

Y oi. X I., N, S,

[Adm.

He | and citizens of Rochester were, or claimed to 
be, owners of the bed, soil, and foreshore of 
tha t river, and by sect. 75 of tha t A c t a ll the 
estate, rights, title , and interest of the cor
poration in  the bed and soil and shores of the 
river became and were transferred to and were 
vested in  the conservators, brought in to existence 
under tha t Act as the Medway Board of Conser
vancy. Sect. 114 gave authority to the harbour
master appointed by the board to regulate the 
time and manner in  which any vessel shall enter 
into, go out of, or lie in  the river, and the position, 
mooring or unmooring, placing or removing any 
vessel w ith in  the same. Sect. 120 gave the har
bour-master the usual fu ll authority as regards 
the removal or destruction of vessels sunk or 
stranded in  the river. B u t by sect. 153 i t  was 
enacted tha t noth ing in  th is A c t shall alter, 
abridge, or affect the provisions of the A c t 2 
Geo. 2, c. 19, or of the Rochester Fishery Act 
1865, or of the Rochester Fishery A c t 1867, or 
the Medway Regulation Continuance A c t 1868, 
or any estate, righ t, title , interest, power, or 
privilege acquired thereunder or saved thereby. 
The conservators in  th is case plead tha t the bed, 
soil, and shores of the river are vested in  them. 
That is true. They plead fu rther that any lease 
granted is subject to the ir powers. I  do not 
th ink  so i f  they mean tha t they may ignore the 
lease a t the ir pleasure. I  am of opinion tha t they 
are bound to recognise these fishery leases and 
abstain from  ignoring them ; and do the ir utmost 
in  the exercise of the ir powers to avoid tres
passing upon or in ju rin g  these fishery grounds ; 
and i f  they or the ir servants by an act of negli
gence do in ju ry , then they are liable to make good 
the damage resulting from such negligence. I t  
is not suggested in  th is case tha t the B ie n  was 
placed on th is  fishery ground in  the ordinary 
course of navigation, or by any fo rce  m ajeure  
which pu t i t  out of the power of the harbour
master to avoid the in ju ry  he occasioned. H is 
own evidence negatives that, as he admits 
tha t he selected the spot. I t  is not a case 
of public righ t, so as to bring the case w ith in 
M a y o r of Colchester v. Brooke  (1845), 7 Q. B. 
339) or G ann  v. Free F isherm en o f W h its tab le  
(1 Mar. Law Cas. O. S. 386 (1864); 11 H . L . Cas. 
792), but i t  is a case where a public servant 
having a statutory rig h t to  move a ship so 
negligently conducts himself as to cause damage 
to the property of an individual towards whom, 
by the same statute under which he exercises his 
powers, he is bound to exercise every caution and 
diligence, and not, as in  th is case, w ilfu lly  to 
ignore the notice he had received of the existence 
of th is fishery, and intentionally to  place a ship 
there in  preference to placing her a few hundred 
yards fu rther on, where there was no fishery to 
in jure. The result is tha t I  find tha t the p la in tiff 
has established his case against the conservators. 
B u t this does not conclude the matter.

There is s till the claim against Mr. R ijsd ijk . As 
to this I  am in  a d ifficulty owing to that gentleman 
not having been called and no other evidence 
having been offered on his behalf. As I  have 
said, Captain Richards le ft the ship on the n igh t of 
the 27 th Sept., and was not there on the morning 
of the 28th, when the watchman informed R ijsd ijk  
tha t his ship was on the fishing ground and was 
doing damage. There is no statement by Mr. 
R ijs d ijk  tha t then or thereafter he was acting

The Bien.
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under the orders of Captain Richards. M r. 
R ijs d ijk  has not given us any explanation of why, 
when he had notice tha t his ship was doing 
damage to th is fishery ground, he did not take 
immediate steps to remove her the short distance 
necessary to abate tha t damage as soon as possible. 
E ither he or Captain Richards is, or both are, 
responsible fo r this fu rther damage. No evidence 
has been offered to the court to show tha t i t  was 
impossible to sh ift the B ie n  on the next flood tide 
some 400 yards up river on to Hoo Flats, and 
considering tha t on the n igh t of the 27th she 
was moved a .mile on the flood, there seems no 
reason why she could not have been moved tha t 
short distance fu rther on the 28th or the 29th. This 
part of the case comes, according to the argument 
of counsel fo r the defendant R ijsd ijk , w ith in  the 
judgment of S ir J. Hannen in The O ctav ia  S te lla  
(57 L . T. Rep. 632; 6 Asp. Mar. Law Cas. 182 (1887). 
In  that case the p ilo t who was in  charge negli
gently placed a ship on an oyster fishery and was 
held to blame. The master, as soon as he found 
his ship was in  a position where she was doing 
damage to an oyster fishery, did everything in his 
power to remove his ship so as to minimise the 
damage as much as possible. S ir J. Hannen, in  his 
judgment, says: “  In  th is case we must have regard 
to the fact tha t the captain by no negligence of his 
own, but by the negligence of someone else fo r 
whose acts he was not responsible, was brought into 
th is position, and he therefore had only the duty 
imposed upon him of getting out of tha t position 
by reasonable efforts. H is duty was to extricate 
himself from  the position in  which he was by the 
ordinary means of navigation, and he was not 
bound to take extraordinary measures not in  the 
nature of ordinary navigation, but in  the nature 
of extra exertions, fo r the purpose of preventing 
damage to the oysters.”  Unfortunately, however, 
the facts and positions of the two defendants do 
not correspond w ith the facts of The O ctavia  
S te lla , and the positions of p ilo t and master in  
tha t case. The position of Captain Richards as 
the harbour-master and officer of the Medway 
Conservancy Board cariied w ith i t  a much greater 
and more enduring authority than tha t of a pilot, 
whereas the position of M r. R ijsd ijk  in  the c ir
cumstances was fa r short of tha t of the master in 
The O ctavia  S te lla . The B ie n  was placed on 
Teapot Hard by the authority of the harbour
master, and undoubtedly w ith  the intention that 
she should remain and be repaired there, and I  
have no doubt (although M r. R ijsd ijk  has not 
been called to say so) tha t tha t object and 
intention was conveyed to M r. R ijs d ijk  by the 
harbour-master, because when warned by the 
watchman tha t the B ie n  was on the oyster 
ground, the former at once re f erred the watchman 
to the conservators as the persons by whose 
authority he was there. The harbour-master in  
due course appeared on the scene, and there was 
an interview at the vessel between the p la in tiff, 
the harbour-master, and R ijsd ijk . The la tte r at 
tha t interview suggested firs t tha t there were no 
oysters there, and then, when the p la in tiff picked 
up some and showed them, deliberately imputed 
to the p la in tiff tha t he had fraudulently placed 
them there. In  my opinion there is no evidence 
in  fact in  support of this imputation, and I  regret 
tha t i t  was made, and s till more do I  regret that 
the im putation was renewed in the course of the 
tr ia l. B u t apart from this conduct of R ijs d ijk ’s

at th is interview, i t  is quite clear from the evidence 
tha t so fa r as the position of the ship was con
cerned, and her repair where she was, the harbour
master was at tha t time looked to as the person 
responsible, tha t i t  was made clear to his mind 
then, i f  not before, tha t he had placed the vessel 
on the ground form ing part of the oyster fishery 
known as Sleede Ooze, tha t a complaint was 
made to him tha t his act in placing her there had 
caused and was causing damage, and tha t i t  was 
his duty then to have had her moved from there. 
On the other hand, R ijsd ijk , in  my judgment, 
could not properly have moved and placed her 
elsewhere without the harbour, master’s authority, 
which was a continuing authority, and further, 
tha t R ijsd ijk  could not properly (and here I  am 
assisted by the strongly-expressed opinion of the 
E lder Brethren) have taken upon himself without 
the advice and direction of the harbour-master 
the responsibility of attempting to move this 
wrecked vessel, fu ll of water, and w ithout stability, 
from the place where she was. I  am clearly 
of opinion that the responsibility of the harbour
master was a continuing responsibility, and that 
R '.jsd ijk ’s position as owner was throughout sub
ordinate to the harbour-master’s authority. For 
these reasons I  am of opinion tha t the p la in tiff is 
entitled to judgment in  th is action w ith costs 
against the Medway Conservancy Board, and that 
R ijs d ijk  is entitled to judgment w ith such costs 
as may be found due on taxation. As to the 
damages, there must be a reference i f  the parties 
desire it, but as I  have heard the whole of the 
facts I  am w illing  (to save the expense of a 
reference) to say what sum I  th ink  would be a 
reasonable compensation to the p la in tiff in the 
circumstances, i f  both parties are w illing  that I  
should do so.

On the 2nd Nov. 1910 the learned judge, with 
the consent of the parties, assessed the damages 
at 155f.

Solicitors fo r the p la in tiff, W. A. E. Headley, 
fo r N o rm a n  and S tig a n t, Chatham.

Solicitors fo r the defendants the conservators, 
D o ttm a n  and P r itc h a rd , fo r H a y w a rd , S m ith , 
and C ha llis , Rochester. ,

Solicitor fo r the defendant R ijsd ijk , Robert 
G reenin  g.

H O U S E  OF LO R D S.

J u ly  1, 4, 5, 1910, an d  Feb. 20, 1911. 
(Before the L o r d  C h a n c e l l o r  (Loreburn), 

Lords M a c n a g h t e n , J a m e s  o f  H e r e f o r d , 
and S h a w .)

L i n d s a y  a n d  o t h e r s  v. K l e i n , (a )  

o n  a p p e a l  p r o m : t h e  f i r s t  d i v i s i o n  o f  t S®
C O U RT OF SESSIO N IN  S C O TLA N D . 

U nseaw orth iness— B u rd e n  o f  p r o o f— General 
average.

The burden o f  p ro v in g  th a t a sh ip  was unseaworthy  
rests, as a genera l ru le , upon the p a r ty  w 
alleges i t ,  b u t p resum ptions th a t she is unsf <i  
w o rth y  m ay be ra ised  and  w i l l  be given effect 
in  ce rta in  cases. ,,

Where the feed pum ps o f  an o ld  sh ip , uponj ^

(a) Reported by C, E. M a l d s k , Esq., Barrister-at-LaW
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re p a irs  o f  w h ich  very l i t t le  had been spent, broke 
down, in  o rd in a ry  weather, w ith in  a  fe w  hours 
o f the commencement o f  the voyage, and her 
cargo was damaged, the House o f  L o rd s  held  
th a t i t  m ig h t be presum ed th a t the sh ip  was no t 
seaworthy a t the commencement o f  the voyage, 
and  th a t the cargo owners were no t lia b le  to a 
genera l average c o n tr ib u tio n  in  respect o f  the 
necessary repa irs .

Judgm ent o f  the cou rt below reversed.

A p p e a l  from a judgment of the F irs t D ivision 
of the Court of Session in  Scotland, consisting of 
the Lord  President (Lord Dunedin), Lords 
K innear and Dundas, with nautical assessors, 
reported 1910, Sess. Cas. 231 ; 47 Sc. Law Rep. 
177, who had affirmed a judgment of the Lord 
Ordinary (Lord Salvesen) in  favour of the respon
dent, a shipowner, in  an action brought by him 
to recover a general average contribution from 
the appellants, who were holders of bills of 
lading fo r two parcels of oats which were part of 
the cargo.

The respondent was the owner of the steamship 
T a t ja n a ,which sailed in A p r il 1905 from Libau in  
the Ba ltic  to Le ith  w ith a cargo of grain. There 
was evidence tha t she was an old ship, tha t she 
had been bought by her present owner fo r a low 
price, and tha t very l it t le  had been spent on her 
in  repairs. A  few hours after starting on the 
voyage the engines broke down owing to a 
fracture of the valve casing of the feed pumps 
which supplied the boiler w ith fresh water. This 
made one of the pumps useless, but the other was 
not disabled, and the donkey pump, which was 
not in fact connected w ith  the hot well, might 
have been connected temporarily w ithout d ifficulty 
so as to supply the boiler w ith fresh water. The 
engineer, believing erroneously tha t both feed 
pumps were disabled, and tha t the donkey pump 
could not be connected w ith  the hot well, used 
the donkey pump to supply the boilers w ith salt 
water, and the master decided to put in to E ls i
nore, a port which could be reached w ithout any 
serious deviation from the voyage, fo r repairs. 
On her way there the vessel encountered stormy 
weather, in  which the coaming of one of the venti
lators of the forehold, which was of an obsolete 
pattern, was broken, and sea water got in to the 
hold and damaged the cargo.

On the arrival o f the vessel at Le ith  the cargo 
owners made a claim in  respect of th is damage, 
which was settled by a payment of 501., and no 
question was raised in  this appeal as to it.

The vessel was repaired at Elsinore, and two 
years afterwards, in  May 1907, the owner made a 
claim against the cargo owners fo r a general 
average contribution in  respect of these repairs, 
and fo r particular average in  respect of unloading 
and drying the cargo.

The defenders pleaded that the vessel was not 
seaworthy at the commencement of the voyage, 
and tha t consequently they were not liable, but 
the courts below decided in  favour of the pursuer 
as above mentioned.

R . S. H orne , K.C. and C. E . L ip p e  (both of the 
Scottish Bar) appeared fo r the appellants.

C. M u r ra y ,  K.C. (of the Scottish Bar) and 
G. C. R a n k in  fo r the respondents.

In  addition to the cases cited in  the judgments, 
A u s tra la s ia n  S team  N a v ig a tio n  Com pany v. M orse

(1 Asp. Mar. Law Cas. 407 (1872); 27 L . T. Rep. 
357 ; L . Rep. 4 P. C. 222) was referred to.

H orne , K.C. was heard in  reply.
A t the conclusion of the arguments their 

Lordships took time to consider the ir judg 
ment.

Feb. 20, 1911.—Their Lordships gave judgment 
as fo llow s:—

The L o r d  C h a n c e l l o r  (Loreburn.)—My 
Lo rds : This is a case in  which both the Lord 
Ordinary and the Inner House, not w ithout 
doubts, have held tha t the steamship T a tja n a  was 
seaworthy when she sailed from Libau on the 
8th A p ril 1905, and upon tha t the order appealed 
from wholly rests. Your Lordships hesitate long 
before differing from any finding of fact con
curred in  by both courts, and especially so when 
i t  hinges upon the cred ib ility  or effect of evidence 
given orally by witnesses. In  the present instance 
nearly a ll the material evidence was given on 
commission. S till, I  hesitate to d iffer from 
learned judges whose opinion carries so great an 
authority. I  can, and do, almost entirely agree 
w ith them upon the actual facts, but I  do not 
th ink  that those facts point to a conclusion of 
seaworthiness. I f  th is ship was seaworthy, what 
occurred to her almost immediately after she le ft 
port is quite unaccountable, and i t  is the ship
owner’s business to account fo r i t  i f  he can in  some 
way which shall displace the natural inference. 
The T a tja n a  sailed on the 8th A p ril, and w ithin 
a few hours her feed pumps broke down, w ith the 
result tha t the boilers had to be fed w ith  sea 
water by means of the donkey pump. She met 
w ith bad weather, and put in  at Elsinore for 
repairs, after suffering some damage both to ship 
and cargo. Manifestly, th is occurrence called for 
explanation. In  ordinary circumstances, a ship 
which starts seaworthy on her voyage is not 
driven to feed her boilers w ith sea water in  three 
or four hours. When the explanation given by the 
shipowner, who had a ll the inform ation in  his 
hands, is examined, i t  seems to me highly unsatis
factory. The immediate cause of the breakdown 
was tha t a pipe, form ing part of the valve casing 
of the feed pumps, cracked. Was i t  sound when 
the voyage commenced ? Upon tha t point a good 
deal of conflicting evidence was given. I  greatly 
suspect tha t i t  was not sound. The Lord Pre
sident found i t  d ifficu lt to answer th is question 
w ith certainty, and his colleagues concurred in  
his opinion. B u t assume tha t the pipe was sound 
when the ship sailed from Libau. The fracture 
put the after feed pump out of action. There 
was also a fore feed pump. W hy did i t  not Berve 
to feed the boilers with fresh water from  the hot 
well ? No really satisfactory answer was given. 
D uring  a great part of the controversy i t  was 
asserted by the shipowner tha t the fracture of the 
pipe necessarily put both feed pumps out of 
action. Then i t  was discovered, or thought to 
be discovered, tha t th is was not so. Upon which 
the defendants natura lly argued that, i f  the fore 
feed pump did not work properly, i t  must have 
been itse lf defective, and there was evidence in 
support of tha t view. No, replied the shipowner; 
i t  would have worked well enough i f  the engineer 
had put a blind flange on both the discharge and 
delivery side of the broken pipe, whereas he put 
i t  only on one side, fo r which piece of negligence
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the shipowner is not liable under the contract of 
carriage. A fte r reading the evidence, I  am not 
at all satisfied tha t the fore feed pump was in  
efficient order when the voyage commenced. Le t 
me, however, again assume tha t i t  was in  good 
order, and that its fa ilure to do its  work was due 
to the negligence of the engineer. There was 
s till a th ird  pump, the donkey pump, which, as I  
understand the evidence, m ight have supplied the 
boilers from the hot well. W hy did the donkey 
pump not do this ? Here also there are con
tradictory statements. When the vessel was b u ilt 
there was a connection between the donkey pump 
and the hot well, which would have enabled 
water to be pumped from the well in to the 
boilers, and so have dispensed w ith  the need fo r 
salt water altogether. B u t i t  was said tha t the 
connecting pipe had been stolen while the vessel 
lay up at Libau. I t  seems to me very im portant 
to know whether the connecting pipe was there, 
and in order. The Lord  Ordinary says : “  I t  is 
admitted tha t when the vessel started from  Libau 
the original connection to the hot well was no 
longer there.”  The Lord President does not 
express any view, th ink ing  i t  immaterial. I t  seems 
to me distinctly, from the evidence, tha t there 
was in  fact no connection w ith the hot well. That 
m ight not affect the case i f  the two feed pumps 
were in  good order ; bu t i t  is not proved tha t 
they were so ; and here is the th ird  and last 
contrivance fo r getting fresh water in to the boilers 
unserviceable at a crisis, like  the other two, 
w ith in  a few hours of leaving port. Abundance 
of suggestions and excuses are offered in  each 
case, but no solid explanation of the surely 
singular occurrence tha t three pieces of mechanism, 
a ll asserted to have been in  good condition at the 
commencement of the voyage, a ll failed to do their 
duty three or four hours later. I  am satisfied 
tha t the shipowner has not met the strong p r im a  
fac ie  case of unseaworthiness tha t is made against 
him by these facts. Le t me add tha t other parts 
of the evidence confirm this view. The T a tja n a  
was an old ship, and had been la id up fo r eighteen 
months at least before A p r il 1905. She then was 
bought by the respondent fo r lit t le  more than 
breaking-up value. Very lit t le  was spent upon 
repairs by the respondent, and practically nothing 
on the engines. No proper or sufficient survey 
was made before she sailed. These are ante
cedents which not only explain the existence of 
defects, but actually conduce to them and 
hinder the ir detection. I  th ink  tha t th is appeal 
should be allowed. I  may say, on behalf 
of Lord  Macnaghten and Lord James of 
Hereford, who are unavoidably absent, tha t they 
concur in  the view tha t the appeal should be 
allowed, and the judgment of the courts below 
reversed.

Lord S h a w .—M y Lords: I  am of the same 
opinion. [A fte r going through the facts of the 
case as set out above, his Lordship continued as 
fo llow s:j  W hat are the probabilities which the 
facts raise as to where the tru th  of th is case lies ? 
The learned Lord Ordinary, who does not take 
the serious view of some of them tha t I  do, makes 
an observation at the close of his own resume!, 
which, i f  I  may say so, appears to me to be of 
much cogency. “  P r im a  fa c ie  i t  would therefore 
not seem improbablo tha t the engines were defec
tive at the timo when the vessel started from 
Libau, and that their breakdown w ith in  three

[H . OF L.

hours (or one and a half hours as the second 
engineer says) of fu ll speed having been got up, 
was attributable to th is in itia l defect. In  a 
question of seaworthiness due to in it ia l defect, i t  
is, o f course, immaterial whether the defect was 
la tent or was capable of being discovered on a 
careful examination of the engines. The warranty 
of seaworthiness is absolute unless qualified by 
contract between the parties; and there is nothing 
in  the contract here which qualifies the obligation 
to provide a seaworthy ship.”  I t  remains upon 
the narrative, however, to be said tha t the position 
of the appellants must have been to some extent 
prejudiced by the delay of two years which 
occurred between the arrival of the vessel at Leith 
on the 4th May 1905 and the signeting of the 
summons in  th is action on the 16th May 1907. 
Speaking fo r myself, I  do not doubt tha t valuable 
evidence as to the state of the pipes before 
mentioned has, by reason of this delay, been 
destroyed or lost. When to this is added the 
pursuer’s own misconception as to the nature and 
extent of the breakdown of machinery which had 
occurred, I  express no surprise tha t there has 
been much difficulty in the courts below on that 
subject. A fte r considering and reconsidering the 
evidence in  th is case, I  am of opinion that the 
T a tja n a  was unseaworthy when she le ft port- 
The probabilities referred to by the Lord 
Ordinary are tha t th is is the fa c t; but 1 
feel also entirely satisfied tha t such fact has been 
proved. In  view, however, of the frequent references 
to the burden of proof, and to the manner in  which, 
and the standpoint from  which, the evidence in  
th is case has been examined by the learned judges 
of both of the courts below, I  th ink  i t  righ t to 
state what I  hold to be the well-established
rules bearing on those topics in  cases like the 
present. In  the judgments stress is repeatedly 
la id  upon the fact tha t the onus of proving ijn- 
seaworthiness is upon those who allege it. This 
is, of course, a sound doctrine ; and i t  is none the 
less sound although the vessel break down or sins 
shortly after pu tting  to sea. That is the principle 
of law. B u t the enunciation of th a t proposition 
does not im pair or a lter certain presumptions of 
fact, such presumptions, fo r instance, as those 
which are raised by the age, the low classing, ° r 
non-classing, the non-survey of ship or machinery, 
the refusal to  insure, the laying up, the adm it»  
defects, and generally the poor and worsening 
record of the vessel, together w ith  finally the 
breakdown, say, of the machinery immediately, 
or almost immediately, on the ship pu tting  to sea. 
I t  would be a very curious and, in  my opinion, a 
unreasonable and dangerous th ing  i f  circum
stances like  these did not raise presumptions ® 
which, especially taken cumulatively, effect wer 
not to be given in  courts of law. The last circum 
stance mentioned is a very fam ilia r example. 1 
the language of Lord Redesdale in Watson  
C la rk  (1 Dow. 336), decided nearly a century ag»> 
“  I  have always understood i t  to be a clear an 
distinct rule of law tha t i f  a vessel in  a short tin» 
after leaving the port where the voyage com
menced was obliged to return, the presumpw 
was tha t she had not been seaworthy when t  
voyage began, and tha t the onus p ro b a n d i was 
such cases thrown upon the assured.”  Do 
Eldon, L.C., in  the same case, was even ® ,. 
emphatic. In  view of the manner in  which 
evidence in  th is case has been regarded in
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court below, I  th ink  i t  r ig h t to give the distinction 
between the proposition in  law tha t those alleging 
unseaworthiness have the burden of proof of i t  
and the presumptions arising on facts, and to do 
so in  the language of B rett, L .J . in  P ic k u p  v. 
Tham es and  Mersey M a r in e  In su rance  C om pany  
(4 Asp. Mar. Law Cas. 43 (1878); 39 L. T. Rep. 341 ; 
3 Q. B. D iv. 594): “  A  good deal has been said on 
the argument about tbe ‘ burden of proof ’ and 
‘ presumption.’ The burden of proof upon a plea 
of unseaworthiness to an action on a policy of 
marine insurance lies upon the defendant, and so 
fa r as the pleadings go i t  never shifts; i t  always 
remains upon him. B u t when facts are given in 
evidence, i t  is  often said tha t certain presump
tions, which are really inferences of fact, arise 
and cause the burden of proof to  shift, and so 
they do, as a matter of reasoning and as a matter 
of fa c t; fo r instance, where a ship sails from 
a port, and soon after she has sailed sinks to 
the bottom of the sea, and there is nothing in  
the weather to account fo r such a disaster, i t  is 
a reasonable presumption to be made tha t she 
was unseaworthy when she started.”  The same 
proposition was laid down by Lord L indley in  
A ju m , Goolam, Hossen, and  Co. v. U nion  M a r in e  
Insu rance  Com pany (9 Asp. Mar. Law Cas. 167 
(1901); 84 L . T. Rep. 366 ; (1901) A. 0. 362). In  
short, the whole evidence in  the case must be 
weighed, and when those alleging unseaworthi
ness prove a mass of facts such as I  have men
tioned, and such as appear in  th is case bearing 
upon the record of a vessel which founders 
or breaks down shortly after setting sail, they 
start w ith a body of evidence raising a natural 
presumption against seaworthiness, which pre
sumption, however, may, of course, be overborne 
by proof tha t the loss or damage to the vessel 
occurred from  a cause or causes of a different 
character. I  venture humbly to th ink tha t had due 
effect been given to the above-mentioned principles, 
certain of the difficulties which appeared to the 
learned judges below would have been found less 
formidable, and tha t the review of the evidence 
would have resulted in a verdict fo r the defenders. 
[H is  Lordship discussed the evidence before the 
Lord Ordinary, and continued:] When the case 
reached the Inner House great d ifficulty appears 
to have been experienced by the learned judges 
of the F irs t Division. The learned Lord President, 
dealing w ith the point as to the break in  the 
pump casing, thinks tha t “  i t  is difficult to say 
tha t the onus of fix ing that the crack or weakness 
existed at the start has been discharged.”  This 
is precisely one of the difficulties which I  incline 
to th ink  is removed, and most reasonably and 
properly removed, by the considerations and 
authorities to which I  have referred. As to the 
point in  the Lord Ordinary’s judgment—namely, 
the condition of the donkey engine pump and 
the want of pipes connecting i t  w ith the 
hot well — quite a different ground is taken 
from tha t adopted in the Outer House. The 
Lord  Ordinary’s view appears to have amounted 
to an affirmation tha t although this connec
tion, orig inally designed and highly useful 
and necessary, was wanting, the vessel was 
seaworthy. This view is not affirmed in the Inner 
House, as I  am glad to recognise. On the 
contrary, however, a view wholly unsupported by 
the evidence, and one upon which neither party 
seems to have relied in  argument—a view of fact

Oo. v .  L ockett B rothers a n d  Co. [A pp .

—is stated th u s : “  The fact is certain that 
the donkey had a nozzle connection, f i t  and 
proper fo r connection w ith the hot well, and 
even i f  the copper connection pipe were gone, 
nothing would have been simpler than to have 
substituted fo r i t  an ordinary piece of hose, 
which, as the pipe was purely fo r suction, and 
had no pressure, would have acted perfectly well. 
I  therefore come to the conclusion that de fa c to  
the unseaworthiness of the ship was due solely to 
the fa u lt of Lange.”  Lange was the first 
engineer, and whether th is theory be accurate or 
not, i t  was certainly never put to him. N or was 
i t  suggested or submitted to anybody else. I t  
m ight, no doubt, sometimes be the case that 
s light defects occurring or discovered would 
suggest, in the practical management of a vessel, 
ordinary and easily adopted remedies; but i t  
would, according to my humble view, be necessary 
in  such cases to submit the suggestions to the 
test of approval or scrutiny by evidence, and, in  
the absence of such evidence, what has to be 
relied upon here is tha t which is at the foundation 
of the whole story—namely, tha t the vessel put 
to sea lacking essential portions of her machinery 
or equipment, Lords K innear and Dundas did 
not deliver separate judgments, but concurred in  
the Lord President’s judgment. For the reasons 
above indicated, and after much anxious con
sideration, I  have fe lt compelled to come to a 
different conclusion.

Judgm ent appealed f r o m  reversed. Respondent 
to pay to the appellants th e ir  costs in  th is  
House and  in  the courts below.

Solicitors fo r the appellants, W. A. C rum p  and 
Son, fo r Boyd, Jameson, and Young, Leith.

Solicitors fo r the respondent, B o tte re ll and 
Roche, fo r Beveridge, S u the rland , and S m ith , 
Leith.

<§u|pmr Court of Uutoiurr.
COURT OF APPEAL.

Wednesday, Nov. 9, 1910.
(Before V aughan  W il l ia m s , Bu c k ley , 

and K e n n e d y , L.JJ.)
B r it is h  a n d  M e x ic a n  Sh ip p in g  Company  

L im it e d  v . L ockett B rothers an d  Co. 
L im it e d , (a)

A P P E A L  F R O M  T H E  K IN G ’S B E N C H  D IV IS IO N .

C h a rte r-p a rty— C onstruction— D eten tion  by s u r f— 
Custom — S u r f  days no t w o rk in g  days— D em ur
rage.

A  ch a rte r-p a rty  p rov ided  th a t goods should be 
ca rr ie d  by the p la in t if fs ’ sh ip  to Iq u iq ue , and  
th a t d ischarge was “  to be given w ith  d ispa tch  
accord ing to the custom o f  the p o rt o f discharge, 
but not less than  30 m ille  p e r w o rk in g  d a y ."

I n  an action  f o r  dem urrage b rought by the p la in 
tiffs  aga inst the defendants, who were the 
holders o f  a b i l l  o f  la d in g  w h ich  inco rpo ra ted  
the p rov is ions of the ch a rte r-p a rty , i t  was pleaded  
in  defence th a t the defendants had used a ll 
reasonable d iligence in  ta k in g  de live ry  o f the

(a) Reported by E d w a r d  J. M . Ch a p l in , E sq, Barrister-at-Law .
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cargo accord ing to the custom o f  the 'p o r t;  th a t 
the p la in t if fs  o r th e ir  agents o r brokers w e ll 
knew o r ought to have know n each and every 
custom o f  the po rt, o r a lte rn a tive ly  th a t they had, 
notice thereof, e ithe r a t the tim e  o f s ig n in g  the 
ch a rte r-p a rty  o r a t the tim e  o f load ing  the ship.

I t  was stated in  the p a rt ic u la rs  th a t vessels 
d ischarg ing  a t Iq u iq u e  la y  in  the bay, and  were 
unloaded by means o f  lig h te rs  w h ich  took the 
cargo f r o m  the sh ip  and landed i t  on to the beach; 
th a t between the commencement o f the la y  days  
and  the com ple tion o f  the discharge there were 
a num ber o f Sundays, ho lidays, an d  s tr ike  
days, and  c e rta in  “  s u r f  days,”  i.e., days on 
w h ich  the s u r f  on the beach was so heavy th a t 
the opera tion  o f u n lo a d ing  vessels in  the bay 
was no t on ly  dangerous to life  an d  p ro p e rty , but 
was in  fa c t  com m erc ia lly  im p ra c tic a b le ; th a t 
by the established custom o f  the p o rt s u r f  days 
were no t w o rk in g  days, and persons who had  
undertaken  to take de live ry  o f cargo fro m  vessels 
in  the bay were not bound to do so on s u r f  days,
i.e., days w h ich  appeared as s u r f  days in  the 
reg is te r book kept by the ca p ta in  o f the p o rt a t 
h is office, th a t the decision o f  the ca p ta in  o f  the 
p o rt as to w h ich  days were s u r f  days o r not was 
conclusive and  b in d in g  on a l l  p a rt ie s , and  th a t  
the custom ary in te rp re ta tio n  p u t upon such a 
ch a rte r-p a rty  by those engaged in  the trade  o f  
im p o r tin g  lum ber was th a t i t  in co rp o ra ted  the 
custom a t Iq u iq u e  as regards s u r f  days.

A n  o rde r having  been made f o r  the t r ia l  o f  a 
p re lim in a ry  p o in t o f  la w — nam ely, w hether the 
above defence w ith  the p a r t ic u la rs  thereunder 
(assum ing f o r  the purpose o f  the p re lim in a ry  
p o in t o f  law  on ly  th a t a l l  a llega tions o f fa c t  
the re in  were true) constitu ted  any defence in  law  
to the c la im  o f the p la in t if fs — on the t r ia l  on the 
question o f law  H a m ilto n , J . fo llow ed  the r u l in g  
o f W alton , J. in  Bennetts and Co. v. Brown 
(11 Asp. M a r . L a w  Gas. 10; 98 L . T. Rep. 281; 
(1908) 1 K .  B . 490), and gave judgm en t f o r  the 
p la in t if fs  upon the g round  th a t the alleged 
custom was too u n ce rta in  and  unreasonable tô  
be adm issible to v a ry  the o rd in a ry  m ean ing  o f  
the words “  w o rk in g  day ”  in  a ch a rte r-p a rty . 

H eld , on appeal, revers ing th is  decision, th a t 
assum ing the a llegations o f fa c t  in  the defence 
to be true , the alleged custom was no t vo id  f o r  
u n c e rta in ty , and th a t the words “  w o rk in g  day  ”  
in  the c h a rte r-p a rty  m ust be read  hav ing  reg a rd  
to th a t custom, and  th a t consequently the p re 
l im in a ry  p o in t o f law  m ust be decided in  fa v o u r  
o f  the defendants.

A p p e a l  by the defendants on a prelim inary point 
of law directed by an order of Hamilton, J. to be 
set down fo r tria l. The point of law was th is : 

“ Whether pars. 7 and 8 of the defence w ith 
the particulars thereunder (assuming fo r the pu r
pose of the prelim inary point of law only tha t all 
allegations of fact therein are true), constitute 
any defence in  law to the claim of the p la in tiffs  
in  th is action either in  whole or in  part.”

The statement of claim was as fo llow s:
1. The p la in tiffs  c la im  is  fo r  demurrage under a b i l l  

o f lad ing  dated the 2nd J u ly  1907, w hich provided th a t 
the goods therein mentioned should be carried  b y  the 
p la in tiffs  in  the ship Deanm ount from  Vancouver, B.C., 
to  Iqu ique in  C h ili, and there delivered to  the B r it is h  
Columbia M ills  T im ber T rad ing  Company or th e ir  
assigns he or they paying fre ig h t fo r the said goods and 
a ll  o ther conditions as per cha rte r-pa rty .

2. B y  the term s of the  said ch a rte r-p a rty  w hich was 
dated the 4 th  Jan . 1907, discharge was to  be given w ith  
d ispa tch according to  the custom of the p o rt of discharge 
b u t no t less than 30 m ille  per w ork in g  day, th a t fo r 
every day’s de tention by  de fau lt o f the charterers or 
th e ir  agents threepence s te r lin g  or its  equ iva len t was to  
be pa id as the re in  mentioned.

3. The said b i l l  o f lad ing  was indorsed by the  said com
pany to  the defendants and the p roperty  in  the said goods 
passed to  the defendants upon the said indorsement.

4. The said goods were carried  by  the  p la in tiffs  in  the 
said ship from  Vancouver to  Iqu ique, and there delivered 
to  the defendants, who ke p t the said ship fo r ty - fiv e  days 
on demurrage a t th a t p o rt.

Particulars of the demurrage were then given 
and the p la in tiffs claimed 1007Z. 8s. 9d., being the 
amount thereof.

By the ir defence the defendants said there was 
no demurrage due or payable by them ; there 
was no detention of the ship D e a n m o u n t;  there 
was no default of the charterers or the ir agents. 
They said they were not the charterers or the 
agents of the charterers, and there was no default 
of the defendants or of any persons fo r whom the 
defendants were responsible. I f  there was any 
detention of the ship at Iquique, i t  was not by 
default of the defendants. They also said that 
the terms of the b ill of lading and of the charter- 
party had not been fu lly  set out.

They denied the allegations contained in  pars. 3 
and 4 of the statement of the claim.

7. The defendants contend th a t on the  true  con
s tru c tion  o f the  said b i l l  o f lad ing  and (or) cha rte r-party  
no fixed tim e  fo r ta k in g  de live ry  o f the cargo in  the 
said ship was specified in  the cha rte r-pa rty , and th a t 
the on ly ob lig a tion  upon them  was to  take  de live ry  of 
the said cargo w ith  a ll reasonable d ispatch having 
regard to  the ac tua l state o f th ings a t the P o rt of 
Iqu ique a t the  tim e  of discharge and in  p a rticu la r to  the 
custom of the said po rt, and the  defendants say th a t 
they du ly  fu lf il le d  the said ob ligation . The defendants 
used a ll reasonable diligence in  ta k in g  de livery o f the 
said cargo according to  the custom o f the said port. 
The defendants fu r th e r  say th a t the p la in tiffs  w e ll knew 
c r  ou gh t to  have known each and every custom o f the 
said p o rt or a lte rn a tive ly  th a t they had notice thereof 
e ither a t the tim e  of s igning the  said cha rte r-pa rty  o r at 
the  tim e  of load ing the  said ship, and th a t by signing 
the  said cha rte r - p a rty  and load ing the said 
ship fo r  the  said p o rt they agreed to  be bound 
thereby. The defendants fu r th e r  say th a t the  p la in tiffs  
agents o r brokers, th roug h  o r b y  whom the  said ship 
was chartered, w e ll knew, o r ought to  have known, each 
and every custom of the  said p o rt. The said charter- 
p a rty  is in  the  standard fo rm  of cha rte r-pa rty  fo r 
lum ber carried to  the W est Coast o f South Am erica, and 
such fo rm  has been in  regu lar and un iversa l use in  th a t 
trade fo r a t least th ir ty  years las t past. The said 
custom and the custom ary in te rp re ta tio n  p u t upon the 
said cha rte r-pa rty , has fo r  a t least th ir ty  years last 
past, been un ive rsa lly  and ha b itu a lly  know n to , and 
observed by, a ll shipowners, shipbrokers, merchants, 
and charterers engaged in  th a t trade.

P articu la rs .— A ll  vessels discharging a t Iqu ique lie  W 
the bay about a m ile o r a m ile and a h a lf from  the 
beach. There are no wharves or p iers alongside which 
vessels can lie . .

A l l  vessels are unloaded by means o f ligh te rs , w hich 
take  the cargo from  alongside and land i t  on the beach 
or at one of the  moles on the  beach. B y  the  invariable 
p ractice o f the p o rt each lig h te r is manned by tw o, and 
on ly  tw o, launcheros. Lum ber is  du tiab le  a t the po rt 
o f Iqu ique, and can on ly be landed a t places specified by 
the customs au thorities, and on ly  by special labourers 
under the con tro l of the customs au thorities. The
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plane specified by the custom« a u tho ritie s  fo r land ing  
the carge of lum ber on board the  D eanm ount was the 
l i t t le  oove o r caleta w hich lies between the  moles of 
In g lis , Lom ax, and Co. and Gibbs and Co., and w h ich  is 
under the con tro l o f the customs au tho ritie s  aud the 
said lum ber who landed a t th a t place.

The Deanm ount, w h ich carried a cargo o f lum ber 
measuring about 1,510,890 superfic ia l feet, a rrived  a t 
Iqu ique on the 8 th  Oct. 1907, and the la y  days 
commenced on the 11th Oct. 1907. The discharge was 
completed on the 25th Jan. 1908.

Between the 11th Oct. 1907 and the  25 th Jan. 1908 
there were (a) fifteen Sundays [here fo llow  dates], (6) 
five holidays [here fo llow  da tes], (c) fifteen s tr ike  days 
[here fo llo w  dates].

B y  the established custom o f the p o rt o f Iqu ique, 
s trike  days are no t w ork ing dayB even tbough on snoh 
days vessels in  the bay may be d ischarg ing oargo in to  
ligh te rs , and persons who have engaged to  take de live ry  
o f cargo from  vessels in  the bay are no t bound to  do so on 
s tr ike  days.

(d) Tw o  m a rtia l law  days— i.e., days on w hioh m a rtia l 
law  was in  force in  the po rt.

(e) T w e n ty  and a h a lf su rf days— i.e., days on 
w hich the su rf on the beach and (or) a t the moles 
on the beach is so heavy th a t lig h te rs  cannot 
land cargo, and i t  is dangerous and often impossible 
fo r  the ligh te rm en to  get fro m  the shore to  the 
ligh te rs  w h ich  are moored in  the  bay. Upon su rf 
days the operation o f un loading vessels in  the  bay 
is no t on ly  dangerous to  life  and property , b u t is in  fa c t 
com m ercia lly im practicab le , and ought no t to  be and 
w ould  no t o rd in a r ily  be a ttem pted in  the po rt, a lthough 
i f  the lig h te rs  can be reached th rough the su rf i t  may 
no t be absolute ly impossible to  perform  th a t po rtion  o f 
the operation w hich consists in  g e tting  the  cargo 
from, the ship in to  the  l ig h te r ; b u t th is  pa r
t ia l  performance of the operation does no t in  fac t 
accelerate the discharge, because even i f  a lig h te r  can be 
and is  filled  w ith  cargo on a su rf day, i t  is  impossible 
to  em pty i t  on a su rf day, and the lig h te r m ust rem ain 
moored in  the  bay u n t i l  the su rf abates.

The operation o f un loading a vessel is n o t complete 
u n t i l  the cargo has been landed from  the  lig h te rs  on 
the beach or a t one o f the  moles on the beach. 
F u rthe r, b y  the established custom o f the  p o rt o f 
Iqu ique, su rf days are no t w o rk in g  days, and h a lf surf 
days are h a lf w o rk in g  days, even though on such days 
vessels in  the bay may be d ischarging cargo in to  ligh te rs  ; 
and persons who have engaged to  take de live ry  o f cargo 
from  vessels in  the  bay are no t bound to  do so on surf 
days— i.e., days or pa rt dayB w hich appear as su rf days 
o r p a rt s u rf days in  the reg is ter book ke p t by  the 
capta in o f the  p o rt a t h is  office, o r in  the a lte rna tive  
days o r p a rt days whioh are in  fa c t sn rf days as above 
described. The decision o f the capta in o f the  p o rt as 
to  w hich days are o r are n o t su rf days or p a rt su rf days 
is  conclusive and b ind ing  upon a ll parties.

T h e lo llo w in g  days were B u rf days [here fo llo w  da tes].
The custom ary in te rp re ta tion  p u t upon a cha rte r-pa rty  

in  the said standard fo rm  b y  a ll shipowners, shipbrokers, 
merchants, and charterers engaged in  the trade  of 
im po rting  lum ber to  the W est Coast o f South Am erica 
is, and has fo r a t least th ir ty  years la s t past been, th a t the 
cha rte r-pa rty  embraoes, includes, and incorporates each 
and every custom o f the  p o rt o f discharge, and in  pa r
t ic u la r , where the p o rt o f discharge is Iqu ique, the  custom 
o f th a t p o rt as regards s tr ike  days and su rf days as above 
set fo r th  ; th a t i f  the p o rt of discharge be Iqn ique, the 
words “  w ork ing  day ”  in  the  cha rte r-pa rty  mean w hat 
they mean a t Iqu ique according to  the custom o f th a t p o r t ; 
and th a t a ll pa rties  the reto  are bound by such customs. 
The said custom ary in te rp re ta tio n  has been re gu la rly  
recognised in  p ractice by a ll shipowners, shipbrokers, 
merchants, and charterers engaged in  the said trade fo r 
a t  least th i r t y  years la s t past, and is notorious in  the 
said trade.

8. I f ,  con tra ry  to  the  con tention o f the  defendants, 
i t  Bhall be he ld  th a t the defendants were under an 
ob lig a tion  to  take  de live ry  o f the  said cargo a t the ra te  
o f 30 m ille  per w o rk in g  day, or a t some other fixed or 
calculable ra te, the  defendants say th a t they in  fa c t 
d id  so.

The material clauses of the charter-party dated 
the 4th Jan. 1907 were the following

A . The p a rty  o f the second p a rt sha ll be a llowed fo r 
load ing and discharging said vessel a t the respective 
po rts  aforesaid la y  days as fo llo w s : T h ir ty  w ork in g  
days fo r loading, to  commence tw e n ty -fo u r (24) hours 
a fte r vessel is a t load ing plaoe designated by charterers 
o r th e ir agents, her inw ard  and (or) unnecessary ba llas t 
discharged, and she is  ready to  receive cargo and 
capta in  has no tified them in  w r it in g  to  th a t effect.

B. D ischarge to  be given w ith  d ispa tch according to  the 
custom o f the  p o rt o f discharge, b u t no t less than  
30 m ille  per w ork ing  day, a t snoh safe w h a rf dock, or 
place as charterers o r th e ir  agents sha ll designate.

K . Cargo to  be received and de livered w ith in  reaoh 
o f vessel’s tack les.

N. Vessel to  load and discharge where she can safely 
lie  a f lo a t; b u t l  ghterage, i f  any, to  be a t the r is k  and 
expense o f receiver o f cargo.

Ham ilton, J. held tha t the custom referred to 
was unreasonable and uncertain, and was inad
missible by reason of the words interpolated in 
clause B . o f the charter-party, and he followed the 
decision of Walton, J. on a sim ilar state of facts 
in  Bennetts and  Co. v. J. and  A . B ro w n  (11 Asp. 
Mar. Law Oas. 10; 98 L . T. Rep. 281; (1908) 
1 K . B. 490).

The defendants appealed.
B ailhache , K.O. (S te w a rt-B ro w n  w ith him) for 

the defendants.—The real question in  dispute on 
this appeal is as to the meaning of clause (e) of 
the particulars—that is to say, whether “  surf 
days ”  are to be treated as working days or not. 
Ham ilton, J. was of opinion tha t the custom 
which the defendants are contending fo r was not 
applicable to th is form of charter-party by reason 
of the words interpolated in  clause B. thereof. 
I t  is contended by the appellants that the custom 
of the port of Iquique as regards surf days governs 
the whole clause. I t  was fu rther said on behalf 
of the pla intiffs tha t there was uncertainty as 
to the meaning of “  surf days,”  either a t the 
time of the execution of the charter-party or on 
the arrival of the ship a t Iquique. B u t that 
custom has been clearly established. The very 
question which is in  controversy here has already 
been before the court in the case of Bennetts a nd  
Co. v. J. and  A. B ro w n  (sup.), where W alton, J. 
held that i t  was a matter of evidence as to what 
constituted a surf day. The actual decision in 
tha t case turned od the meaning of “  weather 
working day”  in  the charter-party. The custom 
for which the defendants are contending is not 
inconsistent w ith the terms of the charter-party. 
Thus, i t  has been held tha t p la in ordinary words 
may have a special meaning by the custom of the 
country, or in  the sense in which they are under
stood in the place where the contract was made : 
(see S m ith  v. W ilson, 3 B. & Ad. 728). In  this 
case both parties to the contract knew what the 
custom at Iquique was—namely, that surf days 
were not to be included as working days. He 
also referred to

H olm an  v . P eruv ian  N itra te  Company, 5 Saag. Gas, 
(4 Ser.) 657;
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Saxon S team snip Company  v . Union Steam ship  
Com pany , 8 Asp. M a r. La w  Cas. 574 (1899); 9 
Asp. M a r. Law  CaB. 114 (1900); 83 L . T . Rep. 
106 ;

N orden S team  Company  v. Dempsey, 1 C. P . D iv . 
654;

Nelson and  Sons L im ite d  v. Nelson Line, L iverpoo l, 
L im ite d  ;  Be A rb itra t io n  between same, 10 Asp. 
M ar. Law  Caa. 544, 581 ; 97 L . T . Rep. 6 6 1 ; 
(1907) 2 K . B . 705.

Langdon, K  C. and Keogh to r  the p la in tiffs /— 
The judgment of Ham ilton, J . was righ t. He 
held tha t a working day included every day 
except days appointed fo r prayer or play. I t  is 
submitted tha t i f  the language of the charter- 
party is such tha t the words have a clear natura l 
meaning, that meaning must stand. 3ee

Saxon S team ship Com pany  v. Union Steam ship  
C om pany (sup.).

This is a common form  of charter-party into 
which a special clause has been introduced which 
is fo r the protection of the shipowner, and which 
definitely prescribes the time fo r unloading. I f  
questions of weather are to be introduced, uncer
ta in ty at once arises. The words “ according to 
the custom of the port of discharge ”  refer only to 
the methods of the port as to discharge. See

Castlegate Steam ship Company L im ite d  v. Dempsey 
and  Co., 7 Asp. M a r. Law  Cas. 108, 186 (1892) • 
65 L . T . Rep. 755 ; (1892) 1 Q. B . 854.

The words “  not less than 30 m ille per work
ing day ”  interpolated in  the charter-party specify 
the minimum rate of discharge, and put some
th ing  definite upon what would otherwise be 
vague. Tbe custom sought to be set up is inconsis
tent w ith the other clauses of the charter-party, 
and i t  is too uncertain and unreasonable to be 
allowed to control the meaning of working day. 
They also referred to

Postlethw aite  v. Freeland, 4 Asp. M a r. Law  Gas.
129, 302 (1880); 42 L . T. Rep. 8 4 5 ; 5 App. Cas.
599 *

Nielsen and Co. v. W ait, James, and Co., 5 Abp.
M ar. Law  Cas. 553 (1885); 54 L . T . Rep. 344 ;
16 Q. B . D iv . 67 ;

N iem ann  v. Moss, 29 L . J. 206, Q. B .
C arver’s Carriage by Sea, 5 th  ed it., a. 614a.

B ailhache , K .C . was not called upon to reply.

V a u g h a n  W il l ia m s , L .J .—In  my opinion 
th is  appeal must succeed. I th ink  tha t H a m il
ton, J. has arrived at a wrong conclusion on this 
point of law. One has to bear in  mind the order 
under which th is prelim inary point of law was 
raised, and I  do not th ink tha t the learned judge 
quite kept tha t in  his mind. The order is as 
fo llows: “ I t  is ordered tha t the following ques
tion  be set down fo r tr ia l as a prelim inary point 
of law, viz., whether pars. 7 and 8 of the defence, 
w ith  the particulars thereunder (assuming for the 
purpose of the prelim inary point of law only 
tha t a ll allegations of fact therein are true), con
stitute any defence in  law to the claim of the 
pla intiffs in  tha t action in  whole or in  part. And 
tha t the costs of this application be costs in  the 
action.”  I  th ink  that the particulars make it  
reasonably clear thafc there is a custom^ which 
prevails in  th is port of Iquique under which the 
port-master has the power, fo r the purpose of 
saving life  and property, of declaring a day to be

a “  surf day ”  or a part “  surf day. Then, as 
soon as he has done that, in  my judgment, 
according to the statements in  the defence, i t  
follows tha t the workmen and those who were 
employed to discharge cargo are under no obliga
tion to work on a day which the port-master has 
declared to be a surf day, or, i f  i t  is a part surt 
day, during that part of the day. Looking at 
the pleadings and allegations in  the pleadings, 
and looking at everything which i t  is righ t to 
look at in  th is case, I  do not see any reason to 
suppose, as Mr. Langdon argued, tha t the 
port-master makes th is declaration as to its 
being a surf day as arb itra tor between the 
different parties. He makes the declaration 
as to its  being a surf day w ith regard to a ll 
those who are concerned w ith shipping ana 
the loading and discharging of vessels in  tha t 
port, and under these circumstances, in  my 3UC*&* 
ment, we ought to hold that, so fa r as th is alleged 
custom is concerned, i t  is proved to be a custom 
under which the port-master has the duty m 
this exposed situation to declare on a particular 
dav when the surf is running high, ‘ lh is  is 
a "day on which we w ill not haws loading 
or discharging done to the ships.’ That being 
so, the only other matter I  have to deal w ith is 
the question whether such a custom is bad foi 
uncertainty. I  have no reason to say i t  is bad 
fo r uncertainty. I t  is no more uncertain than the 
question whether there w ill be a strike in  existence 
in  a case where there is a strike clause, and under 
the strike clause the loading or discharging is to 
be suspended during the continuance of the 
strike. People do not know beforehand tha t a 
strike is going to take place, although a great 
many, no doubt, are hopeful that a strike w ill not 
take place. B u t tha t sort of uncertainty does 
not in  my mind ju s tify  me in  holding that the 
custom is too vague and too uncertain because i t  
is a custom under which, i f  the port-master 
declares a certain day to be a surf day, the conse
quences w ill follow which are set out in  the plead
ings. That being so, what is said fu rther m order 
to prevent th is custom applying ? I t  is said it  you 
look at the statements in  the pleadings you w ill 
see tha t a good deal of reliance is placed upon the 
fact tha t th is is a standard charter, and, on the 
other hand, i t  is said th is is not a standard 
charter. I t  is a charter which introduces a 
special clause—namely, the clause containing the 
words “ not less than 30 mille per working 
day ”  I t  is said tha t tha t fixes the rate of dis
charge, and tha t that, being so fixed, is incon
sistent with the custom tha t is alleged. I  do not 
th ink  that i t  is inconsistent w ith the custom that 
is alleged. I  asked Mr. Langdon the question 
whether, supposing i t  was a day that was admitted 
to be a non-working day, what would happen w ith 
reference to tha t clause ? In  calculating the con
sequences, he said, you arrive at nineteen days 
and you arrive at nineteen days after deducting 
the days fo r Sundays. I  do not see any reason in 
logic, or commerce, or otherwise, why you should 
not do ju s t the same th ing in  respect of days which 
the port-master declared to be surf days. I  do 
not th ink  I  need say any more. W hat w ill happen 
in  the action of course I  do not know, but th is is 
only a prelim inary point of law. The appeal w ill
therefore be allowed. . . „ ., .

B u c k l e y , L .J . -F o r  the determination of this 
point of law I  have to assume that all the allega-
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tions of fact in par. 7 of the defence and the 
particulars thereunder are true. Those allegations 
of fact group themselves under heads. F irst, 
there are allegations of knowledge on the part of 
the two contracting parties as to at least two 
subject-matters ; first, the custom of the port of 
Iquique, and, secondly, the customary interpreta
tion which has been placed upon what has been 
called the standard form of charter fo r that and 
like ports. Then there are allegations as to what 
the custom of the port is, and in  that is involved 
a question as to what is meant by “  a surf day.”  
The pleader tells us what he means by “ a surf 
day,”  and puts i t  in  two alternative forms. Lastly, 
there are allegations as to what is the customary 
interpretation which has been put fo r more than 
th ir ty  years upon what is called the standard form 
of charter. The particular form of charter here, 
i t  is quite true, is not the standard form  in a 
circumstance which is material. There are words 
added which are not in  the standard form. I  w ill 
take the words upon which the whole contest 
arises. The contest arises upon particular words 
—the added words which are found elsewhere in 
the charter-party, namely, the words “  working 
days.”  They are introduced in  manuscript in the 
form  of “  not less than 30 m ille per working 
day,”  but they are to be found above in  the clause 
which provides tha t the charterer shall be allowed 
th ir ty  working days fo r loading. I f ,  therefore, a 
particular meaning has been attributed to the 
words “  working days ”  in  th is particular charter 
i t  seems to me i t  must mean the same throughout, 
and whatever i t  means íd  the coptext, the same 
meaning must be given wherever i t  is introduced. 
Under the circumstances the firs t th ing  to do is 
to see what knowledge and facts I  am to assume 
to be true. From par. 7 I  am to assume this to 
be true : “  That the p la intiffs well knew, or ought 
to have known, each and every custom of the said 
port, or, alternatively, tha t they had notice 
thereof.”  Then, “  That the said custom,”  which 
I  am coming to presently, “  and the customary 
interpretation put upon the said charter-party, 
has, fo r at least th ir ty  years last past, been uni
versally and habitually known to, and observed 
by, a ll shipowners, shipbrokers, merchants, and 
charterers engaged in  that trade ” ; in  which 
class, of course, are included the plaintiffs. 
Lastly, on the particulars I  am to assume this to 
be true. I t  is very much repetition. “ The said 
customary interpretation has been regularly 
recognised in  practice by all shipowners, ship- 
brokers, merchants, and charterers engaged 
in  the said trade fo r at least th ir ty  years past, 
and is notorious in the said trade.”  Those are 
allegations of knowledge. I  assume them to be 
true, and these pla intiffs entered into this charter- 
party w ith that knowledge which I  have read. 
The next th ing tha t is alleged is alleged as 
regards the custom. F irst, I  must read what the 
pleader means by a “  surf day.”  He tells us the 
meaning he attaches to it. He says : “  Surf days, 
i . e . ,  days on which the surf on the beach and (or) 
at the moles on the beach is so heavy tha t lighters 
cannot land cargo, and i t  is dangerous and often 
impossible fo r the lightermen to get from the 
shore to the lighters which are moored in  the 
bay. Upon surf days the operation of unloading 
vessels in  the bay is not only dangerous to life  
and property, bu t is in  fact commercially im 
practicable.”  So tha t I  may take i t  to be a fact 
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tha t on a surf day, meaning such a day as he is 
there describing, i t  is commercially impracticable 
to load, or rather, in  this context, to unload 
vessels. Then, lower down, in describing the 
custom of the port, he does i t  in  this way: 
“  Further, by the established custom of the port 
of Iquique, surf days are not working days, and 
half surf days are half working days, even though 
on such days vessels in  the bay may be dis
charging in to lighters, and persons who have 
engaged to take delivery of cargo from vessels in 
the bay are not bound to do so on surf days.”  
TheD he breaks surf days in to two classes—that 
is, days or part days “  which appear as surf days 
or part surf days in  the register book kept by the 
captain of the port at his office, or, in  the a lter
native, days or part days which are in  fact surf 
days as above described.”  There he sends you 
back to what he has above described. That is an 
allegation of custom, and I  must treat tha t as 
true. Then he goes on to say what the customary 
interpretation is, and w ithout reading i t  a ll I  
see: “  The customary interpretation put upon a 
charter-party in  the said standard form by a ll 
shipowners, shipbrokers, merchants, and char
terers engaged in  the trade of im porting lumber 
to the West Coast of South America is, and has 
fo r at least th ir ty  years last past been, that the 
charter-party embraces, includes, and incorporates 
each and every custom of the port of discharge, 
and in particular where the port of discharge is 
Iquique, the words ‘ working day ’ in  the charter- 
party mean what they mean at Iquique, according 
to the custom of tha t port.”  So a ll tha t I  am to 
assume to be true.

I  have to deal, therefore, w ith the contract 
entered into between two parties, both of whom 
knew tha t according to the custom of this port, 
upon surf days, upon which loading was commer
cially impracticable, work was not carried on. 
Surf days m ight be either such as the captain 
of the port declared to be such, or such as in  fact 
were such having regard to the description given, 
a matter which m ight have to be investigated. 
Then the allegation is that these p laintiffs, know
ing that, according to the custom of the port, 
such a day as tha t was a day upon which cargo 
could not be loaded, entered in to a charter-party 
which spoke of working days, being a document 
the customary interpretation of which fo r the 
last th ir ty  years had been tha t working day 
meant what i t  meant at Iquique. I t  seems to 
me that I  am not involved in any general investi
gation of what working day means. I  am bound 
by authority fo r the proposition tha t “  working 
day ”  without a context means a working day 
as distinguished from  a Sunday or holiday or 
something of that sort. I t  does not mean, p r im a  
facie, a day upon which the operation of working 
can safely be carried on ; but upon these allega
tions of the defence, which are admitted to be 
true, i t  seems to me tha t tha t is excluded. I  
may here state that these contracting parties 
contracted w ith the knowledge that, in  such a 
contract as they were entering into, working day 
had not that meaning, but i t  had another mean
ing—namely, i t  meant tha t which, according to 
the custom of the port, was there knowD as a 
working day. As regards the allegation tha t the 
custom of the port is uncertain, and therefore 
void, I  confess I  do not understand the contention. 
There may be a difficulty in  ascertaining what a

4 D
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surf day is, bu t there is no ambiguity or d ifficulty 
in  saying tha t when you know what a surf day is 
i t  may be a perfectly good custom tha t you should 
not work on a surf day. I t  is only in  the former 
respect tha t there is said to be any d ifficu lty ; but, 
upon the allegation admitted to be true in  th is 
pleading, I  do not th ink  the difficu lty arises at 
all. The pleader has to ld  us perfectly p lainly 
what he means by “  surf day ’’—namely, such a 
day as when the sea is in  a certain condition which 
results in  making i t  commercially impracticable to 
load and unload. Upon these allegations, admitted 
as they are fo r the purposes of the point of law,
I  am of opinion tha t Ham ilton, J . arrived at a 
wrong conclusion. I  do not th ink  he has deter
mined the r ig h t point. Upon the allegations the 
point which arises íb tha t which i t  seems to me 1 
have endeavoured to state, and upon that, i t  
appears to me, the appeal must be allowed, and 
the determination of the point of law is in  favour 
o f the defendant.

K e n n e d y , L .J .—I  agree, upon grounds some
what less wide than those which have been stated 
by Buckley, L .J., but I  wish very carefully to 
l im it them, because in  my judgment any other 
view than tha t which I  express cannot be 
reconciled w ith tha t of authority o f many years’ 
standing. I  may be wrong in  tha t view; but, 
taking tha t view, i t  is my duty to state why I  
cannot agree w ith my brother H am ilton ’s state
ment of the law. I t  is, I  agree, to start with, not 
an easy matter to decide, and to my mind i t  is 
rather an instance of a well-meaning attempt, in 
the interest of economy, to get by a short cut to 
a re su lt; and i t  is one more instance, to  some 
extent, of obtaining an unreal decision, because 
these facts, or most of the material facts, w ill 
be traversed. We have to accept as true a ll the 
allegations of fact in  par. 7 of the defence and 
the particulars thereunder. A  great deal tha t 
is pleaded here, I  quite agree w ith  Hamilton, 
J., is entirely immaterial. I t  is no use referring 
to a standard form  of charter-party, because the 
very words tha t we have to deal w ith here, as, 
indeed, I  understood M r. Bailhacke at once to 
admit, do not appear in  the standard form  of 
charter-party, and a ll these allegations in  the 
pleadings and particulars, so fa r as they relate to 
the standard form, are absolutely irrelevant. But 
I  quite agree w ith  Hamilton, J. tha t the real 
point of the case, which I  entirely agree i t  is 
unnecessary to decide, is the meaning of the words 
“  per working day ”  as used in the phrase “  not 
less than 30 m ille per working day.”  Now, tha t 
is not in  the standard form at a ll so fa r as regards 
Iquique. I t  may be, and is, in  the standard form 
w ith regard to the port of loading. I  approach the 
subject fo r myself, determined to bear in  mind 
certain principles, and one is clear, namely, that, 
apart from any custom, risks and contingencies of 
weather generally lie upon the charterer; in  other 
words, tha t where you have got working days, 
working days cannot, according to the law of 
England, be read so as to relieve the charterer in  
regard to weather happening which prevents him, 
unfortunately fo r himself, from fu lfillin g  his 
obligations under the charter-party. O f course, 
you may have special words to bring in  something 
else, but i t  is im portant to  bear the principle in  
mind. To take one case, going back th irty -fou r 
years, Blackburn, J. and Lush, J . in  T h iis  v. Byers  
134 L . T . Rep. 526; (1876) 1 Q. B.' D iv, 244, at

p. 249) pointed out and la id th is down in  the ir con- 
sidered judgment which was delivered by Lush, J. 
He there said: “ We took time to look in to the 
authorities, and are of opinion that, where a 
given number of days is allowed to the charterer 
fo r unloading, a contract is implied _ on his 
part that, from  the time when the ship is at 
the usual place of diBoharge, he w ill take the 
risk of any ordinary vicissitudes which may 
occur to prevent him  releasing the ship at the 
expiration of the lay days.”  A  lit t le  earlier on 
he says: “  The bad weather caused a delay of 
four days in  discharging the ship; and the 
contention of the defendant was, that, as he was 
not in  default, but was ready to receive the timber, 
but the master was not ready to deliver it, the 
time lost in  consequence of the bad weather 
ought not to be reckoned as part of the fourteen 
days.”  Then in  the last paragraph he says; “  The 
obvious convenience of such a rule ”  (which I  have 
ju s t read) “  in  preventing disputes about the state 
of the weather on particular days, or particular 
fractions of days, and the time thereby lost to the 
charterer in  the course of the discharge, makes i t  
h ighly expedient tha t th is construction should be 
adhered to, whatever may be the form of 
words used in  the particu lar charter-party. ’ 
Therefore I  agree tha t you must start w ith a view 
tha t when one has got “  working days ”  i t  w ill not 
include days on which work is not done on account 
of the conditions of the weather afEecdng tha t 
particular port of discharge. Then I  also start 
w ith this, tha t when I  gee words at the beginning 
“  discharge to be given w ith dispatch according 
to the custom of the port of discharge,”  tha t does 
not afEect the case in  any way in  favour of the 
present defendants’ contention upon the pleading 
as to the meaning of working days, i t  being, I  
th ink, quite clearly la id down tha t those words 
refer to dispatch according to the manner of 
discharge, the character of the port, and the 
appliances therein contained. I  th ink  the law is 
qui e correctly summarised by the late Judge 
Carver in  his work Carriage of Goods by Sea, 
5th e d it, ss. 614a-618, referring to the decision 
in  the Scottish case of G a rd in e r  v. M acfa rlane , 
M cC rindeU , and  Co. (20 Sess. Cas. 4th ser. 414) 
and the judgment of Lord Blackburn in  
P ostle thw a ite  v. F ree land  (42 L . T. Rep. 845; 
5 App. Cas. 599). That being so, I  have got 
th is question as to which I  have the statements 
of the pleader in  the particulars, namely, that 
th is charter-party was made out—true, made in 
th is country, but, on its  face, fo r performance 
at Iquique—and tha t both parties to tha t charter- 
party knew tha t according to the port of Iquique 
a “  working day,”  when referred to in  a charter- 
party or contract of tha t description, included at 
any rate a day which was said by the captain of 
the port to  be a “  surf day.”  Therefore, although 
i t  is true tha t one has no authority fo r construing 
this charter-party apart from  custom so as to 
exclude such days, i t  may nevertheless be the 
case that, i f  the facts alleged are proved, by 
v irtue of a custom of the port such days must be 
excluded from  the category of working days. I  
have to assume fo r the purposes of th is question 
tha t the customary meaning of the term “  working 
day ”  at Iquique is as alleged in  the defence. I f  
the allegation of the custom had rested simply 
on the fact tha t according to the custom of the 
port of Iquique on certain days when some of the
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work, or what is called a partia l performance 
of the operation, took place yet s till there is 
such a serious drawback in  point of safety to life  
and property in  unloading a lighter and getting 
i t  to sea through the surf or in  a loaded lighter 
coming back through the surf to the shore that 
such days are to be excluded—in other words, 
weather so bad which is dangerous to life  and 
property is, by the custom, to be excluded from 
working days—I  th ink  my brother H am ilton ’s 
criticism  on tha t point would be sound. I  th ink  
th is clause, which would upset the law which 
would otherwise apply, which says tha t when
ever the weather is in a certain condition i t  is not 
a working day, although part of the work of 
loading and discharging can go on, would be too 
vague fo r me to give effect to it.  B u t then I  do 
not see that th is criticism  applies to the alterna
tive statement which is pu t—namely, tha t by the 
custom of the port o f Iquique there is a person, a 
captain of the port presumably, who keeps a 
register of working days so fa r as they are affected 
by surf, and who says i f  i t  is a surf day, or half 
surf day. I t  seems to me there is no uncertainty 
in  that. I  th ink  the alternative which is put 
there, “  days which are in  fact surf days,”  is 
much too vague, and I  th ink a custom which 
would make working days mean weather working 
dayB, and not merely weather working days, but 
days upon which a certain class of work cannot 
be done at a ll—because tha t is what i t  really 
comes to— would be too vague and would be, as I  
should say, too unreasonable to be read by the 
lig h t of custom into th is definite contract. That 
d ifficulty is enhanced by the fact tha t where they 
wish to bring in  what I  may call difficulties in  the 
discharge, which would have to be proved as facts, 
such as commotions, floods, fire, strikes, lock-outs, 
and so on, there is a separate and express clause 
dealing w ith them in  the charter-party. B u t here, 
i f  they were to have a definite registered, so to 
speak, non-working day, there would be a dispute, 
and I  do not know how i t  could be settled, because 
on the facts found i t  is stated some of the 
vessels are working and some are not, and, there
fore, the objection which Hamilton, J. fe lt strongly, 
tha t i t  ought to be something which would affect 
the particular ship, and not some ships, would apply. 
For these reasons I  th ink the decision ought to 
be reversed, because I  do not see why i f  both 
parties must be taken, as I  th ink  they must, to 
have contracted, in  view of this definite custom 
of the port o f Iquique, to treat as non-working 
days what the captain of the port registers as such 
tha t custom is not one which may and ought to 
be imported in to  the charter, i f  the facts with 
regard to the custom are proved as stated.

1 come to th is conclusion, I  confess, with some 
hesitation, because not only is i t  a judgment of 
Hamilton, J., w ith whom I  should be very slow 
indeed to differ on a matter of this particular 
kind, but 1 should also have to differ from 
W alton, J., whose judgment was referred to by 
my brother Hamilton. As Walton, J. said, even 
taking the fact tha t there was a captain of the 
port who did make a register, tha t would be too 
vague and would be too unreasonable to form the 
basis of a contract. W alton, J. says in  the 
case of Bennetts and  Go. v. B ro w n  (98 L. T. 
Rep. 281; (1908) 1 K . B. 490): “  B u t although 
tha t is so ”  (that is referring to certain facts), 
“  and although I  do not th ink  that the char

terers can rely upon the custom which would 
give any meaning different from their natural 
sense to the words ‘ weather working days ’—they 
certainly cannot rely upon any custom which 
would make the captain of the port a kind of 
arb itra tor who should settle conclusively what 
was a weather working day and what was not.”  
And then he goes on to say, “  Yet they may rely 
upon some special terms in tha t charter-party.”  
No one would pay more respect to a considered 
judgment, as tha t was, of my brother Walton, than 
I  Bhould, but I  confess I  am unable to follow the 
reasoning which says tha t that would be absolutely 
an unreasonable term. One must remember that 
in  th is case, which differs from Bennetts and  Go. 
v. B ro w n  (sup.), we are upon the allegations in  the 
defence to assume tha t the contract was made in  
reference to Iquique and to a discharge there by 
parties who were cognisant, not only of the 
custom by which the captain of the port deter
mined what days were “  surf days,”  but also that, 
i f  the charter were made in  the terms which they 
used, the term “  working day ”  would not as 
regards Iquique by the custom be read as applic
able to a “  surf day ”  registered as such in  the 
register kept by the captain of the port. Under 
these circumstances, where you have a custom 
which was understood to exist by both con
tracting parties, and the result of which is known 
to both contracting parties, so tha t in  the 
charter-party the words w ill have the special sense 
in  accordance w ith tha t custom, i t  appears to me 
tha t there were days which were surf days, and as 
such ought not to be counted as working days.

A ppea l a llowed.
Solicitors fo r the plaintiffs, W alker, Son, and 

F ie ld , fo r W eightm an, Pedder, and Go., Liverpool.
Solicitors fo r the defendants, W. W. W ynne  

and Sons, fo r Evans, Lockett, and Co., Liverpool.

HIGH COURT OF JUSTICE.

K IN G ’S B E N C H  D IV IS IO N .
Tuesday, Dec. 20, 1910.
(Before Ch a n n e l l , J.)

L on d o n  J o in t  Stock  B a n k  L im it e d  v . 
B r it is h  A m s te r d a m  M a r it im e  A g en c y  
L im it e d , (a)

B i l l  o f  la d in g — W ro n g fu l de live ry  to consignee 
— Indorsem ent o f  b i l l  o f  la d in g  by consignee 
to bank— T it le  subsequently a cc ru in g— Trover.

A  con trac t p rov ided  f o r  the sale o f  ce rta in  o il to 
P . and Go. on the term s o f  cash aga inst docu
ments, P . an d  Co.’s name being inserted  in  the 
b i l l  o f  la d in g  a t th e ir  request as shippers, and  
the b i l l  o f  la d in g  p ro v id e d  f o r  the o i l  to be 
de live red  to them  o r to th e ir  order. The d ra f t  
attached to the b i l l  o f  la d in g  was then sold by 
the sellers to ce rta in  b i l l  brokers, who subse
quen tly  sold the same on exchange to a bank a t 
A m sterdam .

On the a r r iv a l o f  the o il  in  London, P . and  Co. 
obtained f r o m  the defendants, who were the 
agents o f the owners o f  the sh ip  c a rry in g  i t ,  
de live ry  o f  the o il, w ith o u t de live ry  o f  the 
b i l l  o f  la d in g , on an  in d e m n ity  being given by

(a ) Reported by L e o n a r d  0 . T h o m a s , E sq ., B arrister-»  t-Law.
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P . and Co. P . and Co. then approached the 
p la in tif fs , who as London  correspondents o f  the 
A m ste rdam  bank, were ho ld in g  the b i l l  o f  
la d in g  as aga inst the d ra ft ,  and  a rranged  w ith ,  
them to advance the money to take u p  the d ra f t  
on co n d itio n  th a t the p la in t if fs  should re ta in  the 
b i l l  o f  la d in g , w h ich  P . a nd  Co. thereupon  
indorsed.

I n  an action  f o r  trover :
H e ld , th a t the p la in t if fs  were e n tit le d  to succeed 

as a lthough  P . and  Co. were n o t e n title d  to the 
possession o f  the b i l l  o f la d in g , the p la in t if fs  
took over the r ig h ts  o f  the A m sterdam  bank on 
c re d itin g  them  w ith  the am ount o f  the d ra ft ,  
w hich  r ig h ts  were perfected by the indorsem ent 
by P . and Co. o f the b i l l  o f  lad ing .

Co m m e r c ia l  Co u r t .
Action tried by Ghannell, J. s itting  without a 

ju ry.
The p la in tiffs claimed 2581. 8s. 10(2. damages 

fo r wrongful conversion and non-delivery of 
linseed oil, which they alleged was the ir property. 
By the ir defence the defendants denied that the 
p la in tiffs had or had ever acquired any property 
in  the linseed oil.

The facts of the case were as follows : The o il 
in  question was shipped by Messrs. J. E. de Beer 
and Zoon on the steamship M aastroom , fo r 
carriage from Amsterdam to London, under b ill 
of lading dated the 29th A p ril 1910, given in  
favour of P. H . Palmer and Co., their order or 
assigns, by the Holland Steamship Company of 
Amsterdam, who were the owners of the vessel. 
The said goods were sold subject to  payment 
against documents, and i t  was arranged tha t the 
vendors should retain possession of the b ill of 
lading u n til the d ra ft was paid.

When the vessel arrived in  London Messrs. 
Palmer approached the defendants, who were the 
London agents of the shipping company, and 
informed them tha t although they had not got 
the b ill of lading, yet i f  they would deliver the 
goods they (Messrs. Palmer) would give an 
indemnity, and on these terms delivery of the 
goods was duly given.

A fte r Messrs. Palmer had thus obtained posses
sion of the oil, they went to the plaintiffs, who, 
as correspondents of the foreign bank, were 
holding the b ill of lading as against the dra ft 
(and with which bank i t  happened tha t Messrs. 
Palmer had business connections), and arranged 
w ith them tha t they should advance the money 
to take up the draft, the bank retaining the b ill 
of lading, which Messrs. Palmer endorsed.

A tk in , K  C. and C ra w fo rd  fo r the p la in tiffs.— 
The b ill of lading is the symbol of the property 
in  the actual goods, and tha t r ig h t passed to the 
bank with the delivery and indorsement of the 
b ill of lading. The buyers never had the rig h t 
to possession at all. That r igh t was vested in 
the sellers, who passed i t  on, and when the 
buyers got delivery of the goods, they had no 
righ t of possession. Where a person gets a 
tit le  accruing subsequently to the delivery of 
the goods, he may notwithstanding maintain 
trover against a person wrongfully delivering the 
goods:

B ris to l and  West o f E ng land  B ank  v. M id la n d
R a ilw a y , 7 Asp. M a r. Lavr Cas. 0 9 ; 05 L . T .
Eep. 2 3 1 ; (1891) 2 Q. B . 053.

Les lie  Scott, K.C., M a u rice  H i l l ,  K.C., and 
M a ck in n o n , fo r the defendants.—The contract 
between the sellers and buyers was to sell oil, 
unappropriated goods, to be poured in to the 
receptacles of the buyers at Amsterdam, and 
then put on board a ship. P r im a  fa c ie  either of 
these acts would amount to an appropriation of 
the goods so as to pass the property to the buyers. 
[C h a n n e l l , J.—We have got the fact tha t the 
contract was fo r cash against documents; that i t  
was the purchasers who asked tha t the b ill of 
lading should be in  the ir own name, and tha t i f  
the b ill o f lading had been in  the seller’s name 
there would not have been any difficu lty at all.] 
The contract provided tha t the o il should be put 
in to the sellers’ drums. [C h a n n e l l , J. I  am 
inclined to th ink  that the property was in the 
buyers, but the arrangement appears to have been 
tha t the sellers should have a lien upon i t  un til 
i t  was paid for, and the retention of the b ill of 
lading is the same as the retention of the pos
session of goods, and preserves tha t lien.] 
Assuming tha t the sellers had a lien, the answer 
is tw o fo ld : (1) tha t the bank getting the b ill of 
lading made out in  the name of the buyers, get 
no tit le  to the b ill of lading at a l l ; and (2) as 
against the shipowner, the carrier, the bank, i f  
they made any tit le  to tha t lien through the sellers 
are estopped, as the sellers would be, from saying 
to the carrier, “  You had no rig h t to deliver to 
the person who on the b ill of lading was, through 
our conduct, represented to you to be the person 
solely entitled to receive the goods.”  A  b ill of 
lading does not represent the goods unless i t  is 
indorsed, and at the time the goods were delivered 
to the buyers i t  was unindorsed. The b ill ot 
lading was presented to the bank unindorsed, 
and was therefore not a notice tha t there was no 
intention by the person entitled to the document 
to transfer i t  and the property represented by it. 
Acts which are done in  bona f id e  ignorance ox 
the p la in tiff’s tit le  are excused, although i f  done 
in  disregard of a tit le  of which there was notice 
they must amount to a conversion :

H o llin s  v. Fowler, 33 L. T. Eep. 73 ; L. Eep. 7 H. L.
757.

Ch a n n e l l , J.—The defendants are the agents 
of shipowners running a line of ships from 
Amsterdam to th is country, and Messrs. Palmer 
came to them and said, “  Has the ship arrived r 
and the defendants replied, “  Yes ; the ship has 
arrived.”  Then, Messrs. Palmer said, “  There 
are certain drums of o il fo r us. We have not yet 
got the b ill of lading fo r th e m ; i t  has been 
delayed in  the post. W ill you k ind ly  deliver the 
goods to us, notwithstanding we cannot present 
to you the b ill of lading, but we w ill give you an 
indemnity P ”  and they so got the goods. The 
defendants who gave them the goods undoubtedly 
may be taken to have known from the ir captain s 
copy of the b ill of lading tha t the b ill of lading 
had been taken in  Palmers’ name as shippers, and 
tha t the b ill of lading made i t  deliverable to their 
order here, but they did not have tha t b ill ot 
lading. W hat risk did they thereby take ? «
Palmers were the persons entitled at that time to 
have the goods delivered to them, then i t  seerns 
to me tha t the b ill of lading would be exhausted, 
its function would be over by the delivery to the 
rig h t person, and that, when tha t r igh t peruod 
afterwards got hold of the b ill o f lading, he could
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not by tha t document convey an effective title  to 
the goods. Supposing i t  be true tha t this b ill of 
lading had been delayed in  the post, that i t  came 
to Palmers the next day after they had, in  fact, 
got the goods, i t  seems to me tha t they could not 
after that, by indorsement of tha t b ill of lading 
to a bank or anybody else, have conveyed any title  
to the goods, because the b ill o f lading would 
have been exhausted and done w ith ; but whether 
i t  would be exhausted and done with depends 
entirely upon whether the delivery had been to 
the persons entitled to the delivery. We have got 
to see whether they were entitled to the delivery. 
When this case was before me in  the firs t instance, 
all we knew was tha t the b ill o f lading had come 
from a foreign bank attached to a d ra ft in  a 
letter w ithout special instructions except to place 
the d ra ft to  the credit of the foreign banker, and 
coming w ithout special instructions, the d ra ft 
and the b ill o f lading being attached to each 
other, of course the instructions would be to 
collect the draft, and not to part w ith the b ill of 
lading except against payment of the draft. That 
would be the mercantile understanding about it. 
I  believe tha t i t  has been the subject of decisions 
—I  do not quite know—but i t  is a matter which is 
fam ilia r to anybody w ith any sort of knowledge 
of commercial law at all, tha t tha t is the effect of 
attaching such documents to each other. We 
had, in  addition, the invoice fo r the goods. 
Now, i t  turns out upon the evidence which the 
defendants very fa irly  and properly admitted to 
save the fu rther expense of getting witnesses from 
abroad tha t the fact is here tha t Palmers had 
bought the o il from a D utch firm  upon the 
terms that they should pay fo r i t  against docu
ments—tha t is to say, tha t this very practice that 
one was speaking of should be followed, that the 
documents should be sent over here, and against 
those they should pay. Then they also requested 
tha t the b ill of lading should be made in.their own 
name, and either they requested, or i t  was 
arranged!between the parties, tha t the o il should 
be put in to drums of theirs which happened to 
be over at Amsterdam, having been sent there, I  
suppose, fo r the purpose of such use. Now, 
under those circumstances the sellers shipped the 
goods themselves, but they took the b ill of lading 
in  the name of Palmers, and they pu t the oil 
in to  the drums of Palmers. Under those circum
stances i t  rather seems to me—I  do not feel sure 
about it, having regard to the arrangement that 
Palmers should pay against documents—tha t the 
effect of tha t would be to pass the property in  the 
o il when i t  was put in to  Palmers’ drums and 
shipped in the ir name in  tha t way, but the 
arrangement then was tha t although the b ill of 
lading was to be taken in  Palmers’ name as 
shippers, yet the vendors were to retain the 
physical possession of tha t b ill of lading un til the 
d ra ft was paid. The object of doing that, and the 
meaning of it, was tha t Palmers would not be 
able to get possession of the goods because they 
were not to have possession of the b ill of lading 
u n til they had paid fo r them. Therefore the 
effect would be i f  the property had passed that, 
notwithstanding the passing of the property, the 
vendors were to have a lien upon oil which they 
could give effect to  by seeking not the possession 
of the goods, but the possession of the b ill of 
lading which they were to have a lien upon for 
their purchase money. The general result, there

fore, was upon those facts tha t when Palmers got 
the o il in  London, they were not entitled to have i t  
because they were not entitled to have possession of 
tha t o il as between themselves and the vendors, or 
as betweeen themselves and the foreign banker who 
had bought the ir d ra ft they were not entitled to 
have possession of that o il u n til they had paid the 
draft. These were the facts that took place. 
A fte r they had got possession of the o il they went 
to the bank, and i t  happened by accident—I  do not 
th ink there is any materiality in  that—that the 
bank which was the correspondent of the foreign 
bank, and was holding the b ill of lading as 
against their draft, and holding tha t d ra ft fo r 
collection, was a bank with which they had connec
tions. I  th ink  the ir banking account was w ith 
another branch of the same bank, but i t  was a 
bank with which they had connections. Palmers 
made this arrangement w ith the p la in tiffs tha t 
they the p la intiffs should advance them the money 
to take up tha t draft, and accordingly they did 
so, and they did so on the understanding that 
they (the p laintiffs) were to retain the b ill of 
lading. They had already got physical possession 
of the b ill of lading, and they never parted with 
it, but they did get Palmers to indorse it.  I f  
the bank’s tit le  had been derived solely by that 
indorsement I  cannot help th ink ing  there would 
be some difficulty about it. I  was referred to 
the case of B r is to l and  West o f E n g la n d  B a n k  v. 
The M id la n d  R a ilw a y  (sup.), where somewhat 
sim ilar circumstances had taken place, and where 
i t  is clear tha t the outstanding b ill of lading 
had been indorsed, so that at the time of the 
delivery of the goods i t  had been indorsed to 
somebody else. The point tha t was decided 
there was tha t the persons who had got a sub
sequent title , a tit le  the date of which accrued 
subsequently to the delivery of the goods under 
the b ill of lading, could nevertheless maintain 
trover against the person who had wrongfully 
delivered the goods, because the carrier who had 
wrongly delivered the goods was not entitled to 
set up his own wrongful delivery. He ought s till 
to  have had the goods, and as he had not got the 
goods, but had parted w ith them, he was not 
allowed to say that he had parted w ith them, 
because he had parted w ith them wrongfully. 
Obviously i f  tha t is the reason i t  could not apply 
i f  the person had parted w ith them righ tfu lly , 
and therefore i f  Palmers in  th is case had really 
been the persons who were entitled to have the 
o il delivered to them, i t  seems to me tha t the 
p la in tiffs could not have got any subsequent title  
which would have been good against the ship
owners, but inasmuch as the delivery was in  
point of fact wrongful in  my view, because 
Palmers were not entitled, in  fact, to the posses
sion of the b ill of lading, and therefore not 
entitled to the delivery of the goods, i t  seems to 
me that tha t was wrongful, and therefore this case 
does apply. Under those circumstances I  th ink 
the substance of this transaction with the bank 
was not tha t the p laintiffs acquired an inde
pendent title  from Palmers by the indorsement, 
but tha t they, in  point of fact, took over such 
tit le  as there was and was always intended to 
bo ; tho b ill of lading was in  the ir physical 
possession held by them as against the draft. A  
firm  who happen to be their customers come to 
them and say : “ You find the money fo r us to 
take up this b ill of lading and you keep the b ill of
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lading,”  and they keep the b ill of lading. I  do 
not th ink  tha t they acquired their t it le  solely from 
them ; they took over also the tit le  which they at 
the time had merely for the foreign bankers fo r 
whom they were agents, they took over tha t title  
as well as taking an independent title  from 
Palmers. O f course, tha t depends to a certain 
extent upon the view of the facts. One is 
fam iliar, and lawyers are aware, tha t there is a 
difference between taking a transfer of a m ort
gage in  which you get a ll the rights of the 
mortgagee allowing the mortgage to be paid off, 
and taking a new mortgage from the mortgagor 
in  which you do not get the righ t, and possibly 
do not get so much, although perhaps i t  is some
times convenient to  do it.  I t  a ll depends on the 
transaction. I t  has been held tha t where a person 
advanced money fo r the purpose of taking over a 
loan, tha t in substance he was in  the position 
of the former lender and stood in  his position 
notwithstanding tha t the form  in which i t  went 
through was an advance of money to the person 
who cleared himself from his previous liab ility . 
I  th ink  the substance of the case here was tha t 
the bank took over the rights of the foreign bank 
upon crediting them w ith the amount, they took 
over those rights and they perfected them by 
taking an indorsement of Palmers to pu t the 
matter in  regular form. The general result, there
fore, is tha t I  th ink  the pla intiffs are entitled to 
succeed in  the ir action of trover. M y recollection 
of the authorities is that in  an action like  this 
between parties each of whom have got an interest 
in  the subject-matter, the p la in tiff is not neces
sarily entitled to the fu ll value of the goods. In  
this case the amount having been reduced by 
payments off on other securities the pla intiffs 
are only entitled to the amount fo r which they 
would hold tha t b ill of lading. I  th ink  I  am 
r ig h t in  saying tha t C h in n e ry  v. V ia ll (5 H. & N. 
288) is one case, but at any rate, the decisions 
establish the rule tha t although p r im a  fa c ie  the 
value of the goods is the measure of the damages 
in  trover, i t  is not so between parties who have 
each got an interest in  the subject matter. 
Consequently there w ill be judgment fo r the 
plaintiffs, but fo r the amount fo r which they 
would hold the b ill of lading.

Solicitors fo r the pla intiffs, W ild  and Co.
Solicitors fo r the defendants, G a tta rn s  and 

C atta rn s .

Tuesday, Jan. 17, 1911.
(Before Lord A l v e r s t o n e , C.J., H a m il t o n  

and A v o r y , JJ.)
H a l l id a y  (app.) v. T a ffs  (resp ). (a) 

P ro h ib ite d  im m ig ra n t en te ring  Com m onwealth o f  
A u s tra l ia — D esertion  o f  seaman f ro m  sh ip  in  
h a rb o u r— F in e  im posed on m aster o f  sh ip  — 
R ig h t to deduct fin e  f ro m  wages—“  Expenses 
caused by the desertion ” — Im m ig ra t io n  R e s tric 
t io n  A c t 1901, ss. 3, 9— M e rch a n t S h ip p in g  A ct 
1894 (57 &  58 7icf. c. 60), ss. 221, 232—  M erchan t 
S h ip p in g  A c t 1906 (6 E d w . 7, c. 48), s. 28, 
sub-8. 1 (6).

The Im m ig ra t io n  R e s tric tio n  A c t 1901 o f the 
Com m onwealth o f  A u s tra lia  p ro h ib ite d  the 
im m ig ra tio n , in to  the Com m onw ealth o f  persons

' a,  Reported by W. W, Orr, Esq., Barrister.at -Law.

described as p ro h ib ite d  im m ig ra n ts , and in  
sect. 9 prov ided  th a t the m aster, owners, and  
charte re rs o f  any vessel f r o m  w h ich  a p ro h ib ite d  
im m ig ra n t entered the U om m onwealth should be 
lia b le  to a p e n a lty  o f 100Î. f o r  each p ro h ib ite d  
im m ig ra n t so en te ring  the Com m onwealth.

A  sh ip  in  the course o f  her voyage a rr iv e d  a t  
Brisbane in  the Com m onwealth of A u s tra lia , 
having  on board a C h inam an  as a member o f the 
crew. W h ile  the sh ip  was in  B risbane  the 
C hinam an , w ith o u t the knowledge, c o m p lic ity , or 
negligence o f  the m aster, deserted o r was g u ilty  
o f an  offence u nder sect. 28, sub sect. 1 (6) of the 
the M erch a n t S h ip p in g  A c t 1906, and a t the 
tim e  o f  such desertion o r offence ce rta in  wages 
were due to h im . B y  reason o f such desertion  
the m aster was summoned a t B risbane and fin e d  
the sum o f  1001, and  he also in c u rre d  the expense 
o f send ing a cablegram  to h is owners in  E ng land . 
I n  h is re im bursem ent account, fu rn is h e d  to the 
p ro p e r officer upon the re tu rn  o f  the sh ip  to the 
U n ited  K in g d o m  on the te rm in a tio n  o f the 
voyage, the master, who was a ppe llan t, sought to 
deduct these two sums fro m  the seaman’s wages. 
The p rope r officer, who was respondent, d is 
a llow ed the two sums in  the re im bursem en t 
account as being sums n o t p ro p e rly  chargeable  
aga inst the wages and  effects o f  the C h inam an. 

H e ld , th a t the fin e  o f  1001. and the cost of the 
cablegram  were not “  expenses caused by the 
desertion ”  o f  the C h in a m a n  w ith in  sect. 232 
o f the M erch a n t S h ip p in g  A c t 1894, nor 
“  expenses caused to the m aster o r owner o f  
the sh ip  by the absence o f  the seaman due to 
desertion ”  w ith in  sect. 28, sub-sect. 1 (b), o f the 
M erch a n t S h ip p in g  A c t 1906, and cou ld  not be 
deducted as expenses foom  the wages due to the 
seaman a t the tim e  o f  h is  desertion.

Case stated by the stipendiary magistrate fo r the 
borough of West Ham, being a court of summary 
j  urisdiction.

A t the West Ham Police-court an appeal was 
entered by John Halliday (the appellant) under 
the statute 6 Edw. 7, c. 48 (the Merchant Ship
ping A c t 1906), s. 28, against the decision of 
Edw in Taffs (the respondent), fo r that the respon
dent had wrongfully refused to allow the appel
lant, being the master of the steamship C row n o f  
G a lic ia , to  be reimbursed ou t of the wages and 
effects of one Cha Ah Ching, a member of the 
crew of the ship who had deserted from the ship 
at Brisbane, in  the Commonwealth of Australia, 
in  respect of a fine of 1001. imposed upon the 
master (being the appellant), or the owners of 
the ship under the laws of the Commonwealth of 
Australia, together w ith the sum of 11. 7s. 6d „  
being thé expenses of a cable sent by the appel
lan t to the owners in  consequence of and arising 
from the desertion of the said Cha Ah Ching 
aforesaid.

The appeal was heaid before the magistrate on 
the 4th Ju ly 1910, when he decided and adjudged 
tha t the appullant was not entitled to be îeim- 
bun-ed in  respect of the said two sums, amounting 
in  a ll to 1011. 7s. 6d., out of the wages and effects 
of Cha Ah Ching.

Upon the hearing of the appeal the following 
facts were admitted and proved before the magis
trate :—

The appellant was a t a ll material times the 
master of the steamship C row n o f  G a lic ia .
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The respondent was the superintendent of the 
Mercantile Marine Office, Connaught-road,Victoria 
Docks, London.

On the 15th A p ril 1909 one Oha Ah Ching, a 
Chinaman, signed articles (a copy of which was 
appended to the case) at Glasgow fo r a voyage 
on the ship at 31. 10s. per calendar month 
wages.

In  the course of the voyage under these articles 
the Bhip arrived at Brisbane, Queensland, in  the 
Commonwealth of Australia, w ith Cha A h  Ching 
on board.

On the 13th Nov. 1909 Cha Ah Ching, w ithout 
the knowledge, complicity, or negligence of the 
appellant, deserted from the ship or was gu ilty  
of an offence w ith in  the meaning of sect. 28, sub
sect. 1 (6), o f 6 Edw. 7, c. 48.

On the date of his desertion or of the offence 
aforesaid there was due to Cha Ah Ching wageB 
to the amount of 161. 15s. 7d. He le ft on board 
the ship the following effects, two blankets, one 
shirt, one pair of Chinese pants, one white jacket, 
two pairs of underpants, one clock, and one box.

The fact of the desertion or offence, together 
with the amount of wages due to Cha Ah Ching, 
and a lis t of his effects were duly entered in  the 
official log, in accordance w ith the provisions of 
the Merchant Shipping Acts.

Under the Im m igration Restriction Acts 1901- 
1905, which are and at a ll material timeB were in 
fu l l  force and effect in  the Commonwealth of 
Australia, the master or owner of any ship 
from  which a prohibited im m igrant enters the 
Commonwealth of Australia, is liable to be 
summoned before a court of summary ju ris 
diction and upon conviction to be fined the sum 
of 1001. or to be bound by a bond to pay that 
sum.

B y reason of the desertion or offence of Cha 
Ah Ching, and as a consequence thereof, the 
appellant was summoned before a court of 
summary jurisd iction at Brisbane under the said 
Im m igration Restriction Acts, was convicted and 
fined the sum of 1001., which has been paid. The 
following expenses were caused to the appellant 
by reason of the desertion or offence aforesaid, 
and in  consequence thereof : (a) The said sum
of 1001.; (6) the sum of 11. 7s. 6 d „  fo r cabling to 
the owners inform ing them of the desertion or 
offence aforesaid, and asking fo r instructions ; (c) 
the sum of 10s. fo r carriage hire making inquiries 
fo r Cha Ah C h ing ; (d) the sum of 11s. 6d., in  
respect of a warrant issued at Brisbane for 
the arrest of Cha Ah C h ing ; and (e) the sum 
of Is. 7d. fo r a telegram from Sydney to 
Brisbane.

Upon the return of the ship to the United 
Kingdom on the term ination of the voyage during 
which Cha Ah Ching was le ft behind, the appel
lan t furnished to the respondent, who was the 
proper officer under the terms of 6 Edw. 7, c. 48, 
s. 28, (a) A delivery account showing the effects 
le ft by and the wages due to Cha Ah Ching when 
he le ft the sh ip ; aud (6) a reimbursement 
account showing the expenses, being those items 
above set out, which were caused to the appellant 
by the absence of Cha Ah Ching, and which were 
due to the desertion or offence aforesaid. [Copies 
of these accounts were appended to and formed 
part of the case.]

The respondent disallowed the two sums of 
1001. and if .  7*- 6d„ in  the reimbursement account,

[K.B. Div.

as being sums not properly chargeable against the 
wages and effects o f Cha A h  Ching.

Upon the part of the appellant i t  was contended 
tha t the two sums of 1001. and 11. 7s. 6d. were 
expenses w ith in  sect. 28, sub-sect. 1 (6), of 6 Edw. 7, 
c. 48, caused to the master or owner of the ship 
by reason of the desertion, neglect to jo in  his ship, 
or other conduct of Cha Ah Ching, constituting 
an offence w ith in  sect. 221 of the Merchant Ship
ping A c t 1894, aud i t  was fu rther contended tha t 
the same were properly chargeable by the appellant 
in  his reimbursement account against the wages 
and effects of Cha Ah Ching, and tha t the respon
dent should have allowed the same.

On the part of the respondent i t  was contended 
tha t the said two sums were not properly charge
able against the wages and effects of Cha Ah 
Ching.

The magistrate was of opinion tha t the above 
two sums were not properly chargeable against 
the wages and effects of Cha Ah Ching, and should 
not have been allowed.

The Im m igration Restriction Act 1901 of the 
Australian Commonwealth—an A c t to place 
certain restrictions on immigration and to provide 
fo r the removal from  the Commonwealth of pro
hibited immigrants—provides:

Sect. 3. The im m ig ra tio n  in to  the  Commonwealth o f 
the  persons described in  any o f the fo llo w in g  para
graphs o f th is  section (here inafter called “ proh ib ited  
im m ig ra n ts ” ) is  proh ib ited , nam ely [th en  fo llo w  the 
Beveral classes o f p roh ib ited  im m ig ra n ts ]. B n t the 
fo llow ing  are excepted: . . . ( j )  The master and
crew of any pub lic  vessel o f any G overnm ent; (k) the 
m aster and crew of any o ther vessel land ing du ring  the 
stay of the vessel in  any p o rt in  the Commonwealth : 
Provided th a t the m aster shall, upon being so required 
by any officer, and before being pe rm itte d  to  clear ou t 
from  or leave the po rt, m uster the  crew in  the preBenoe 
o f an offioer ; and i f  i t  is  found th a t any person who, 
according to the  vessel’s artic les, was one o f the crew 
when she a rrived  a t the po rt, and who would in  the 
op in ion o f the offioer be a p roh ib ited  im m ig ra n t bu t 
fo r the exception contained in  th is  paragraph, is 
no t present, then such person sha ll no t be excepted 
by th is  paragraph, and u n t il the con tra ry is  proved 
sha ll be deemed to  be a p roh ib ited  im m ig ran t and 
to  have entered the  Commonwealth con tra ry  to  th is  
A o t.

Sect. 9. The master, owners, and charterers o f any 
vessel from  which aDy proh ib ited  im m ig ra n t enters the  
Commonwealth con tra ry  to  th is  A o t sha ll be jo in t ly  and 
severally liab le  to  a pena lty  no t exceeding one hundred 
pounds fo r  each p roh ib ited  im m ig ran t so en tering the 
Commonwealth. P rovided th a t in  the  case o f an im m i
g ra n t o f European raoe or descent no penalty sha ll be 
imposed under th is  section on any master, o w n tr, or 
charterer who proves to  the  sa tis faction  o f the  court 
th a t he bad no knowledge of the  im m ig ra n t being landed 
con tra ry  to  th is  A c t, and th a t he took a ll reasonable 
precautions to  prevent i t .

Sect. 10 gives the M inister fo r External Affairs, 
or any collector of customs specially empowered 
by him, power to authorise any officer to detain 
any vessel from which any prohibited im m igrant 
has, in  the opinion of the officer, entered the 
Commonwealth contrary to the Act. The deten
tion is to be fo r safe custody only, and shall cease 
i f  a bond w ith two sureties be given by the 
master, owners, or charterers fo r the payment of 
any penalty tha t may be adjudged under the A c t 
to be paid fo r the offence or de fau lt; and i f  
default is made in payment of such penalty, thq
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officer may seize and sell the vessel; and by sect. 16 
the Governor-General may make regulations for 
carrying out the Act and fo r empowering officers 
to determine whether any person is a prohibited 
immigrant.

The Merchant Shipping Act 1894 (57 & 58 Y ict. 
c. 60) provides:

Sect. 221. I f  a seaman la w fu lly  engaged, or an 
apprentice to the sea service, com m its any o f the fo llow in g  
offences he sha ll be liab le  to  be punished sum m arily as 
fo llo w s : (a) I f  he deserts from  his ship he sha ll be 
g u ilty  of the offence o f desertion and be liab le  to  fo r fe it 
a ll o r any p a rt of the effects he leaves on board, and of 
the wages w hich be has then earned, and also, i f  the 
desertion takes place abroad, of the wages he may earn 
in  any other ship in  which he may be employed u n t il his 
next re tu rn  to  the U n ited  K ingdom , and to  satis fy  any 
excess of wages paid by the  m aster or owner o f the ship 
to  any substitu te  engaged in  h is place a t a h igher rate 
o f wages than the  ra te stipu la ted  to be pa id to  him  ; 
and also, except in  the U n ited  K ingdom , he sha ll be 
liab le  to  im prisonm ent fo r any period no t exceeding 
tw elve weeks w ith  or w ith o u t hard la b o u r; (6) i f  he 
neglects, or refuses w ith o u t reasonable cause, to  jo in  
his ship, o r to  proceed to  sea in  his ship, or is absent 
w ith o u t leave a t any tim e  w ith in  tw e n ty -fo u r hours of 
the ship ’s sa iling  from  a p o rt, e ither a t the commence
m ent o r du ring  the progress o f a voyage, or is absent a t 
any tim e  w ith o u t leave and w ith o u t suffic ient reason 
from  his ship o r from  his du ty , he sha ll, i f  the offence 
does no t am ount to  desertion, o r is no t treated as such 
by the master, be g u ilty  o f the offence o f absence 
w ith o u t leave, and be liab le  to  fo r fe it ou t o f h is wages a 
Bum no t exceeding tw o  d *ys ’ pay, and in  ad d ition  fo r 
every tw en ty -fou r hours o f absence, e ither a sum no t 
exceeding s ix days’ pay, or any expenses properly 
incurred  in  h ir in g  a su b s titu te ; and aJso, except in  the 
U n ited  K ingdom , he sha ll be liab le  to  im prisonm ent 
fo r any period no t exceeding ten weeks w ith  o r w ith o u t 
hard labour.

Sec»-. 232 (1). W here any wages or effects are under 
th is  A c t fo rfe ited  fo r desertion from  a ship, those 
effects may be conveited in to  money, and those wages 
and effects, or the money aris ing  from  tbe conversion of 
the  effects, sha ll be applied towards re im burs ing  the 
expenses caused by the  desertion to  the  master or 
owner of the ship, and sub ject to  th a t re im bursem ent 
sha ll be paid in to  tbe Exchequer, and carried to  the 
Consolidated Fund. (2) F o r the  purpose o f such 
re im bursement, the master or the owner, or h is  agent, 
may, i f  the wages are earned subsequent to  the deser
tion , recover them in  the same manner as the deserter 
oou’d Lave recovered them  i f  no t fo rfe ited  ; and the 
cou rt in  any lega l proceeding re la tin g  to  such wages 
may order them to  be paid according ly. (3) W here 
wages are fo rfe ited  under the foregoing provisions of 
th is  A c t in  any case other tha n  fo r desertion, the 
fo rfe itu re  sha ll, in  the absence of any specific provision 
to  the con tra ry, be fo r the benefit o f the master or 
owner by whom the wages are payable.

The Merchant Shipping Act 1906 (6 Edw. 7, 
c. 48) provides :

Sect. 28 (1). I f  a  seaman belonging to  any B r it is h  ship 
is  le ft  behind ou t of the B r it is h  Islands, the master of 
the  ship sha ll sub ject to  tbe provisions of th is  eection—  
(a) as soon as may be, enter in  the o ffic ia l log-book a 
statem ent of the effects le ft  on board by the seaman and 
o f the am ount due to  the seaman on account o f wages 
a t the tim e when he was le f t  behind ; and (b) on the 
te rm ina  ion o f the voyage du ring  w hich the seaman 
was le i t  behind, fu rn ish  to  the proper officer, w ith in  
fo r ty  eighr, hours a fte r tbe a rr iv a l of the ship a t the 
p o rt a t w hich the  voyage term inates, accounts in  a 
fo rm  approved by the Board of Trade, and (in th is
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section re ferred to  as the de live ry  account) of the effects 
and wages, and the o ther (in  th is  section referred to  
as the re im bursem ent account) o f any expenses caused 
to  the master o r owner o f the ship b y  the absence 
o f the seaman in  cases where the absence is 
due to  desertion, neglect to  jo in  his ship, or 
any other conduct con s titu ting  an offence under 
sect. 221 o f the p rin c ipa l A c t. The m aster shall, 
i f  required by  the proper officer, fu rn ish  such vouchers 
as may be reasonably required to  v e r ify  the  accounts. 
(2) The master of the ship sha ll de live r to  the  proper 
officer the effects o f the seaman as shown in  the delivery 
account, and subject to  any deductions allowed under 
th is  section, the am ount due on account of wages as 
shown in th a t account, and the  officer sha ll g ive to  the 
master a receipt, in  a fo rm  approved by the Beard of 
Trade, fo r any effects or am ount so delivered. (3) The 
master o f the  ship sha ll be en title d  to  be reimbursed 
ou t o f the  wages or effects any sums shown in  the 
re im bursem ent account w hich appear to  the  proper 
officer or, in  case o f an appeal under th is  section, to  a 
cou rt o f summary ju risd ic tio n  to  be properly  chargeable, 
and fo r th a t purpose the officer, or, i f  necessary, in  the 
case of an appeal, the Board o f Trade, sha ll a llow  those 
sums to  be deducted from  the  am ount due on account 
o f wages sho w n in  the  de live ry account, and, so fa r as 
th a t am ount is  no t suffic ient, to  be repaid to  the master 
ou t of the effects. The proper officer, before a llow ing 
any sums to  be deducted o r repaid under th is  provision, 
may require such evidence as he th in ks  f i t  as to  the 
sums being properly  chargeable to  be given by the 
master o f the ship, e ither by s ta tu to ry  declaration or 
otherw ise. W here the master o f a ship whose voyage 
term inates in  the  U n ited  K ingdom  is  aggrieved by the 
decision o f the proper officer as to  the sums to  be 
a llowed as properly  chargeable on his re im bursement 
account, and the am ount in  dispute exceeds ten pounds, 
he m ay appeal from  the decision o f the proper officer to 
a cou rt o f sum m ary ju risd ic tion . (4) W here during 
the voyage of a ship tw o or more seamen have been le ft 
behind, the de live ry and reim bursem ent accounts fu r 
nished as respects each seaman may a t the option of 
the  m aster of the ship be dea lt w ith , &9 
between h im  and the proper officer, oolleotively 
instead of in d iv id u a lly , and in  th a t case the master 
o f the  ship sha ll be en titled  to  be reimbursed, 
ou t o f the to ta l am ount of the  wages and effects 
o f the seaman le f t  behind, the to ta l o f the amounts 
allowed under th is  section as properly chargeable on the 
re im bursem ent accounts, and sha ll be required to  deliver 
to  the  proper officer on account o f wages on ly the sum 
by w h ich  the  to ta l of the amounts shown on the delivery 
accounts to  be due on account of wages exceeds the 
to ta l of the amounts allowed as properly chargeable on 
the  re im bursem ent accounts. (5) The proper officer 
sha ll (subject to  any repaym ent made under th is  section) 
re m it the effects, and any am ount received by him  on 
account o f wages under th is  section, a t such tim e and in 
such manner as the Board o f Trade require, and shall 
render such accounts in  respect thereof as the board 
d ire c t  (6) In  th is  section the expression u effects 
includes the proceeds o f any sale o f the effects i f  these 
effects are sold under th is  section, and the effects shall 
be sold by the proper officer in  such manner as he th inks 
f i t  when they are delivered to  him , unless the Board of 
Trade d irec t to the con tra ry, and, i f  no t so sold, shall ba 
St  Id  by the board as and when they th in k  f i t  unless they 
are delivered to  the seaman. . . . (9) A n y  sums
rem itted  under th is  section or a ris in g  fro m  the sale oE 
effects under th is  section sha ll be paid in to  the E x
chequer, and any sums payable by the Board o f Trade 
under th is  section sha ll be paid ou t o f moneys provided
by Parliament. . . . (11) The proper officer for the
purpose of th is  section sha ll be— (t)  a t a p o rt in  the 
U n ited  K ingdom , a superintendent. . . . Sect, oo
(1) Th is  A c t . . . sha ll be construed as one w ith
the i r in c ip a l A c t [ th a t is, the M erchant Shipping A ct

H a l l id a y  (app.) v. T a f f s  (reap.).
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1894] and the  M erchant S h ipp ing  A c ts  1894 to  
1900. . . .

A tk in ,  K.C. (A lexander N e ilson  w ith him), fo r 
the appellant.— By the desertion of the seaman 
the wages were forfeited, and the question is 
whether the Exchequer should get the wages due 
to the seaman or whether the master or owner of 
the ship is entitled out of the forfeited wages to get 
payment p ro  ta n to  o f these two sums as being 
expenses caused by the offence of the seaman. 
The magistrate has allowed certain expenses, but 
he has disallowed the 1001. fine, and the cost of the 
cablegram, though he has found three times over 
tha t these expenses were caused to the appellant 
by the desertion of the seaman. I t  must be taken 
that the decision of the Australian court was a 
good decision, tha t this man was a prohibited 
im m igrant. The statute which deals w ith i t  is the 
Im m igration Restriction A ct 1901. In  sect. 3 i t  
prohibits the im m igration in to the Commonwealth 
of prohibited immigrants, and i t  defines them. Then 
sect. 9 imposes a penalty on the master, owners, 
and charterers of a vessel from  which a prohibited 
im m igrant enters the Commonwealth, with a 
proviso at the end of the section which somewhat 
explains the section. This Chinaman was not of 
European race, and therefore tha t proviso does 
not apply in  his case. I f  i t  is proved tha t an 
Asiatic has le ft the ship and entered the Common- 
weath the master is liable. The master has to 
keep him from entering at his own risk. Sect. 28 
of the Merchant Shipping Act 1906 is the section 
which deals w ith the wages and the effects of a 
seaman who is le ft behind. Sect. 221 of the 
Merchant Shipping A c t 1894, which is referred to 
in  sect. 28, is the provision which deals w ith the 
forfe iture of the wages on the desertion of the sea
man. Then sect. 232 deals w ith the forfeited wages 
and effects. Those are the material provisions 
of the Acts dealing w ith the matter. The man 
deserts and causes certain expenses to the master, 
and whatever expenses he does cause the master, 
the master can recover under these provisions. 
The 11. 7s. 6d., the cost of sending the cablegram, 
stands in  the same category as the 1001. fine. I t  
was a reasonable th ing  fo r the master to do. The 
vessel could have been detained under sect. 10 of 
the Commonwealth Act, and that would have been 
sufficient to expose the owners to certain risks 
and liab ilities, so tha t i t  was reasonable and 
necessary to communicate w ith the owners. The 
magistrate has found the facts correctly—namely, 
tha t by reason of the desertion and as a conse
quence thereof the appellant was summoned, 
convicted, and fined, and tha t these and other 
expenses were caused to the appellant by reason 
of the desertion and in  consequence thereof. On 
tha t finding of fact, and on the construction of 
these sections, having regard to the plain meaning 
of the words, i t  is d ifficu lt to  see why these sums 
are not expenses w ith in  the meaning of these 
sections. They are w ith in sect. 28 (1) (6) “  expenses 
caused to the master or owner of the ship by the 
absence of the seaman, where the absence is due 
to desertion ”  and so on. “  Absence ”  there means 
a ll categories of absence therein referred to which 
are made offences, and not merely desertion, but 
i t  includes absence w ithout leave and fa ilure to 
jo in  the ship, or any other conduct constituting 
an offence under sect. 221 of the A c t of 1894. 
This fine was an expense caused by the seaman’s 
absence as defined in  the Act. B y sect. 221 i f  the 
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seaman deserts his ship he shall fo rfe it his wages, 
but what has to be done w ith the forfeited wages 
is not declared in  that section, bu t is provided fo r 
in sect. 232, which says tha t forfeited wages and 
effects are to be applied towards reimbursing 
“  the expenses caused by the desertion to the 
master or owner of the ship ”  ; and expenses 
caused by desertion must come w ith in sect. 28 of 
the A c t of 1906, which is merely the machinery 
fo r carrying out these sections. There was here 
“  absence ”  of the seaman due to desertion w ithin 
sect. 28 (1) (6) of the A c t of 1906 ; there was 
forfe iture of the wages in  consequence of such 
desertion under sect. 221 of the Act of 1894, and 
those wages and effects forfeited fo r desertion are 
to be applied under sect. 232 to reimbursing 
the master or owner fo r the expenses caused 
by the desertion. The appellant very strongly 
relies upon sect. 232 as showing his r ig h t to be 
reimbursed these expenses as being “  expenses 
caused by the desertion,”  as i f  there had been no 
desertion no such expenses would have been 
caused.

S ir R u fu s  Isaacs, A. G. (Sir John S im on,
S.-G., R o w la tt, and H a m a r Greenwood w ith him) 
fo r the respondent. The question is whether 
th is 1001. fine is “  expenses ”  caused to the master 
or owner of the ship by the absence of the seaman. 
That is the whole point, subject to this, tha t the 
absence of the seaman must be due to something 
fo r which the seaman is at fau lt. That is a 
qualification of “  absence.”  The answer to the 
appellant’s argument is very short. I t  is th is : 
tha t i t  is not the absence of the seaman from  the 
ship, but the presence of the seaman on shore 
which has caused this fine to be inflicted on the 
owner. The appellant fa ils entirely to meet that 
point, and his case has been argued as i f  a ll he 
has to do is to prove desertion. The only finding 
he has got in  his favour is desertion, and he says 
tha t because he h is  the fact tha t the man 
deserted, therefore he is entitled to recover this 
1001. as expenses caused to the owner by the 
absence of the man due to misconduct. Therein 
lies the fallacy. The master or owner of the 
vessel cannot be fined fo r the absence of the 
seaman from  his ship, whether i t  is due to mis
conduct or not. The absence of the man from 
the ship is wholly immaterial to the Common
wealth of Australia in  reference to this Act. The 
A c t was passed to prevent the landing of a pro
hibited immigrant, and the fine is imposed, not 
only because the man has landed, but because 
the master or owner of the vessel has chosen to 
come to the Commonwealth carrying in  his ship 
one of those who are known to be prohibited 
immigrants. That involves upon him the obliga
tion  to prevent the im m igrant from landing, and, 
i f  he fa ils in  it ,  the lia b ility  to be fined the sum 
of 1001. under sect. 3 of the Act. By clause (k ) 
of tha t section, the master must, i f  so required 
by the officer, muster the crew in the presence of 
the officer before the ship leaves the port, and, i f  
i t  is found tha t one of the crew is not present, then, 
u n til the contrary is proved, tha t absent member 
of the crew shall be deemed to be a prohibited im m i
grant, and to haveentered the Commonwealth con
tra ry  to the Act. The court must assume that there 
has been a landing on the shores of the Com
monwealth i f  a man does not answer to the 
muster and no evidence is given of what haB 
happened to him. That shifts the burden of

4 E
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proof, and instead of the burden being on the 
prosecutor i t  shifts the burden on to the owner 
or master of the ship to satisfy the court why 
i t  is tha t the man does not answer the muster- 
ro l l;  but i t  does nothing more than that. The 
statement in  the case tha t “  by reason of the 
said desertion the appellant was summoned and 
convicted ”  is quite consistent w ith  the case 
being tha t the muster on the ship was called, that 
the man did not appear, and no explanation could 
be produced. The statute imposes the obligation 
tha t the master must not allow one of these pro
hibited immigrants to land, and, in  order to  get 
over any d ifficulty as to evidence, i t  says tha t i f  
the seaman does not answer the muster-roll he 
shall be presumed to have landed unless an ex
planation is given as to what has become of him. 
The Merchant Shipping A c t 1906 was never 
intended to deal w ith a case of th is k in d ; what i t  
meant to deal w ith was the lia b ility  as i t  existed 
before this Act, and what i t  meant to  do was this, 
tha t i f  a seaman was absent through a fau lt of his 
own and not through something over which he had 
no control, then the master m ight bring in  certain 
expenses in  his reimbursement account which he 
has to submit to  the Board of Trade, and say 
that he has had to incur certain expenses through 
the absence of the man, tha t he has had to hire a 
substitute—an expense referred to in  sect. 221 (6) 
—and tha t he has had to hire day labourers u n til 
he could get a seaman, and, as in  sect. 221 (a)— 
dealing w ith what is to be done w ith the wages 
and effects—the seaman is “  to satisfy any excess 
of wages paid by the master or owner o f the ship 
to any substitute engaged in  his place at a higher 
rate of wages.”  That is no t exhaustive of the 
expenses, as there may be expenses of advertise
ments or sending a man ashore, and so fo rth . B u t 
these a ll properly come w ith in  “  expenses caused 
by his absence.”  [H e was stopped.]

A tk in ,  K .C . in  reply.
Lord A lv b e s to n k , C. J.— I  do not express any 

opinion as to whether or not th is sort o f claim 
ought to be resisted. We have only to deal w ith 
the law of the matter. I t  has been contended 
by those who represent the Board of Trade tha t 
the fine of 1001. which has been imposed upon 
the master in  the circumstances which I  w ill 
presently mention, does not come w ith in  the 
provisions of sect. 28 of the Merchant Shipping 
A ct 1906, and I  th ink, i f  we are r ig h t in  the 
view we take, i t  equally does not come w ithin 
the provisions of sect. 232 of the Merchant 
Shipping Act 1894. The A c t of the Common
wealth of Australia—the Im m igration Restriction 
A c t 1901—which has prohibited the im m igration 
in to the Commonwealth of certain persons, has 
provided in  sect. 9 tha t where a prohibited 
immigrant, such as this Chinese seaman was, 
enters the Commonwealth from any vessel, the 
master, owners, and charterers of tha t vessel 
are jo in tly  and severally made liable to a penalty 
not exceeding 1001. I  th ink  tha t but fo r the 
next clause i t  would have been quite possible to 
contend tha t entering the Commonwealth from 
a ship meant entering the Commonwealth from a 
ship which had brought the person there either as 
a passenger w ith the intention of landing there, or 
as a person who had no connection w ith the ship, 
so tha t i f  that had been the only provision in  the 
section I  should have wanted some fu rther con

sideration before I  came to the conclusion that 
th is  seaman had entered the Commonwealth in 
such circumstances as to render the master, 
owners, and charterers of the ship liable to this 
penalty, when he had only deserted from  the ship. 
B u t i f  we look at the proviso which follows, i t  
appears to me tha t i t  is not possible to take that 
view, because i t  provides that, “  in  the case of an 
im m igrant of European race or descent no penalty 
shall be imposed under th is section on any master, 
owner, or charterer who proves to the satisfaction 
o f the court tha t he had no knowledge of the 
im m igrant being landed contrary to th is Act, 
and that he took a ll reasonable precautions to 
prevent it . ”  Therefore i t  is quite plain that the 
Leg is la tes  of the Commonwealth considered 
tha t in  the case of a man who was not intended 
to be landed and who in  a particu lar case was an 
im m igrant of European race or descent whom 
the master of the ship had taken a ll reasonable 
precautions to prevent landing, he would s till but 
fo r th is proviso be a person entering the 
Commonwealth w ith in  the meaning of the earlier 
words of sect. 9. Therefore i t  seems to me that 
fo r the purposes of th is case we must assume 
tha t a deserter from  a ship does enter the 
Commonwealth w ith in  the meaning of sect. 9. 
The next th ing  to be considered, although 
there are no sections and no language in any 
section to which our attention has been called 
specifically dealing w ith the matter, is, W hat 
really caused th is fine P I t  is tha t somebody has 
taken proceedings against the ship, or against tbe 
master of the ship, because the Chinaman has 
entered the Commonwealth. I  cannot assume 
tha t the penalty must be taken to be automatically 
due. I t  is a penalty fo r the recovery of which 
proceedings have to be taken. The master, 
owners, or charterers are liable to a penalty, and 
in  one particu lar case, as I  have already pointed 
out, they have a defence. Therefore i t  seems to 
me tha t the fine which has been imposed depends 
upon two states of things, one tha t a prohibited 
im m igrant has entered the Commonwealth, and 
the other tha t proceedings have been taken 
against the master in  respect thereof. I  quite 
agree tha t the magistrate in  stating th is case has 
more than once used an expression which I  th ink 
may be construed in  favour of the appellant’s con
tention, i f  i t  were to be assumed tha t there was 
evidence on which he could come to the conclusion 
tha t th is fine was an expense w ith in  the meaning 
o f the Act, because he has said that by reason ot 
the desertion of the Chinese seaman, and as a 
consequence thereof, the appellant was summoned 
before a court of summary ju risd ic tion at Bris
bane and was convicted and fined th is sum ot 
100Z. I t  does not seem to me to follow ot 
necessity that, because he was summoned, as a 
consequence this fine was an expense w ithin the 
statute to which I  am about to  refer, and in the 
Bame way I  have no doubt tha t th is case was 
stated frankly and perfectly fa ir ly  by the 
magistrate to raise the point. I  th ink  he has 
stated i t  in  the clearest possible way. The case 
states: “  The follow ing expenses were caused 
to the appellant by reason of the said desertion 
or offence and in  consequence thereof.”  He has 
found that in  every part of the case, and i f  “ e 
could find tha t fact in  favour of the appellant he 
has so found it. B u t in  my opinion we cannot 
take tha t as a finding of fact which precludes the
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atgument addressed to us on behalf o f the Crown. 
In  order to  ju s tify  th is deduction, taking the law 
as i t  at present stands, we must refer to  sect. 28, 
sub-sect. 1, par. (6), of the Merchant Shipping A c t 
1906: “  I f  a seaman belonging to any B ritish  
ship is le ft behind out of the B ritish  Islands ” — 
I  quite agree that that includes other causes than 
those of desertion—“  the master of the ship shall, 
. . . (b) on the term ination of the voyage 
during which the seaman was le ft behind, furnish 
to the proper officer w ith in  forty-e ight hours after 
the arriva l o f the ship at the port a t which the 
voyage terminates, accounts in  a form  approved 
by the Board of Trade, one . . .  o f the effects 
and wages, and the other of any expenses caused 
to the master or owner of the ship by the absence 
of the seaman in  cases where the absence is due 
to desertion.”  Now, counsel fo r the appellant has 
contended tha t thiB expense was an expense 
caused to the master of the ship by the absence 
of the seaman due to desertion. In  one sense he 
is undoubtedly righ t. In  one sense i t  cannot be 
disputed tha t but fo r the man’s desertion there 
would have been no ground fo r imposing any fine 
at all, and therefore, i f  i t  is an expense, properly 
so-called, i t  would be an expense due to the 
desertion of the man follow ing upon his going 
ashore. I  do not know tha t the particu lar mode 
of proof in the Commonwealth under this statute 
of the Commonwealth affords much help to the 
argument on the one side or the other. Counsel 
fo r the appellant has used i t  in  argument, and the 
Attorney-General has used it, but the fact tha t 
in  the particular case specified in  exception (k ) in  
sect. 3 of the Im m igration Restriction A c t 1901, 
where the master examines the crew and musters 
the crew and finds tha t one of the crew is absent, 
such absent member of the crew is to be deemed, 
u n til the contrary is proved, to  have entered the 
Commonwealth, does not seem to me to help us 
very much in th is particular consideration. In  
tha t case i t  would not follow of necessity that 
there would be a prosecution, and i t  would s til l 
leave open the question whether the fine following 
upon the prosecution is an expense w ith in  the 
meaning of the Act. Counsel fo r the appellant 
has called our attention to the provisions in  the 
Merchant Shipping A c t of 1894, as they stood 
before the A c t of 1906. Sect. 221 of the A c t of 
1894 provides: “  I f  a seaman law fu lly  engaged 
. . . commits any of the following offences 
. . . (a) i f  he deserts from his ship he shall be 
gu ilty  of the offence of desertion and be liable to 
fo rfe it a ll or any part of the effects he leaves on 
board, and of the wages which he has then earned.”  
I t  seems to me tha t the fact tha t he has forfeited 
them, supposing he was making a claim fo r them, 
again does not enable us to say whether a 
particular payment is an expense which is to  be 
set off against the wages. The seaman has also 
“  to satisfy any excess of wages paid by the 
master or owner of the ship to any substitute 
engaged in his place.”  That section is not so 
im portant in  th is connection as sect. 232, because 
counsel fo r the appellant has contended that 
under sub-sect. 1 of sect. 232 there is a provision 
tha t is s till in  force at the present time, “  where 
any wages or effects are under th is A c t forfeited 
fo r desertion from a ship, those effects may be 
converted in to  money, and those wages and effects, 
or the money arising from the conversion of the 
eifectB, shall be applied towards reimbursing the

expenses caused by the desertion ” ; and he says 
tha t these expenses were expenses “  caused by the 
desertion.”  Speaking fo r myself, I  should rather 
be disposed to agree w ith that contention fo r 
the appellant, i f  these Bums were expenses 
w ith in  the meaning of the Act. I  am not 
disposed to decide this case against the 
appellant upon any distinction between Beet. 232 
of the A ct o f 1894 and sect. 28 of the 
A c t of 1906. I t  seems to me tha t i f  counsel’s 
contention is r ig h t under the words “  expenses 
caused by the desertion ”  in  sect, 232 of the A c t 
of 1894, i t  is also rig h t under the words “  expenses 
caused to the master. . . .  by the absence of 
the seaman in  cases where the absence is due 
to desertion ”  in  sect. 28, sub-sect. 1 (6), of the 
A c t of 1906. The words are not quite so 
strong, because possibly i t  may be urged in 
favour of the view contended fo r by the 
Attorney-General, tha t “  expenses caused to the 
master by the absence of the seaman . . . due 
to desertion ”  are a lit t le  narrower than the words 
“  expenses caused by the desertion.”  However 
tha t may be, as at present advised, my view would 
have been the same under both sections. I  only 
refer to the la ter section because i t  does not, in 
my opinion, afford any stronger argument fo r the 
appellant than the words in  sect. 232 of the A c t 
of 1894. When fa ir ly  looked at, there is no 
evidence of th is 1001. being an “  expense caused 
by the desertion,”  w ith in  sect. 232 of the A c t of 
1894, or an “  expense caused to the master by the 
absence of the seaman ”  from  the ship by reason 
of the desertion, w ith in  sect. 28 of the A ct of 1906. 
I t  seems to me tha t i f  the man had deserted to 
another ship and had sailed away in tha t ship, as 
constantly happens, the expense to the appellant 
or owners of the ship would have been the same, 
and r ig h tly  understood, in  my opinion, th is 1001. 
was an expense caused because this man had 
entered the Commonwealth, and because the 
master had broken the provisions of the Common
wealth statute, which in  its  wisdom imposed a 
penalty upon the master or owner of the ship 
where a man had succeeded in  getting away 
from  the ship and has entered the Commonwealth, 
even in  those cases where the master is absolutely 
innocent. In  my opinion, therefore, there was no 
evidence on which the magistrate could come to 
the conclusion tha t th is fine when imposed on the 
appellant was an expense which was caused to the 
master or owner of the ship by the absence of the 
seaman w ith in  sect. 28, sub-sect. 1 (6), of the Mer
chant Shipping A c t of 1906, and I  also th ink  that 
the same reasoning would have prevailed under 
sect. 232 of the Merchant Shipping A c t of 1894.
I  had some doubt at firs t as to whether the 
telegram stood in  the same category, but as fa r as 
one can judge from  past experience, I  th ink  fo r 
the master of a ship to go to the expense of tele
graphing home tha t a Chinaman had deserted 
from his ship would be quite an unusual thing, 
and I  th ink the magistrate meant to put the two 
things in  the same category. Counsel fo r the 
appellant does not really dispute tha t the telegram 
was only wanted because there was this possible 
lia b ility  upon the ship of having to pay the fine i f  
the proceedings were taken. In  my opinion, 
therefore, we can draw no distinction between the 
1001. and the 11. 7s. 6d., and, although i t  may bo 
hard upon the owners of the ship, I  th ink that 
the decision of the magistrate must be affirmed.
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H a m il t o n , J.—I  quite agree. For the purposes 
of th is case I  w ill read the finding of fact in 
the manner most favourable to the appellant, 
such apparently having been the in tention of the 
magistrate. When he says: “  By reason of the 
said desertion or offence of the said Cha Ah Ching, 
and as a consequence thereof, the appellant was 
summoned, convicted, and fined the sum of 1001.,”  
and “  the following expenses were caused to the 
appellant by reason of the said desertion or 
offence and in  consequence thereof,”  namely, first, 
the fine of 1001., and, secondly, the cost of the 
cablegram, 11. 7s. 6<f., I  w ill assume tha t the 
desertion there spoken of was a desertion which 
in itself consisted in and involved the Chinaman’s 
getting ashore so tha t his presence on the soil of 
the Commonwealth, as well as his absence from 
the ship, was intended to be found by the magistrate 
S till i t  does not seem to me tha t the sums which 
the master of the ship claimed to be allowed to 
deduct were sums which he should have been 
allowed in  fact to deduct, because I  do not th ink  
tha t the fine of 1001. and the cost of the cable are 
matters which the Legislature intended to describe 
by the expression ‘‘ any expenses caused to the 
master or owner of the ship by the absence of the 
seaman ”  in  sect. 28, sub sect. 1 (6), o f the A ct of 
1906. Reading this section in  the lig h t of the 
sections in  the A ct of 1894, that conclusion is 
strengthened. ‘ Expenses”  is not in  itse lf an 
apt word to cover a penalty imposed fo r a breach 
of the law. The causation of th is penalty 
involves the determination of some officer to pro
secute, and the determination of a court to  in flic t 
a fine ; and when we look at the use of the word 
“ expenses”  both in  Beet. 221 (b) o f the A ct of 
1894 and in  sect. 232, sub-sect. 1, of the same 
Act, i t  seems to me to be clear from the context 
that the expenses in  those sections refer to dis
bursements in  the nature of payments fo r substi
tuted labour fo r tha t which the deserter ought to 
have rendered. That view, which can only be 
stated and is not susceptible of elaborate ju s tifi
cation, seems to me, however, to be corroborated 
by sect. 225 of the A c t of 1894, a section which, 
in  dealing w ith a matter very closely analogous 
to the present one, uses a different expression 
from “  expenses.”  Sect. 225, sub-sect. 1 (</), says : 
“  I f  he ” —th a t is, the seaman—“  is convicted of 
any act of smuggling, whereby loss or damage is 
occasioned to the master or owner of the ship, he 
shall be liable to pay to tha t master or owner a 
sum sufficient to  reimburse the loss or damage.”  
I  cannot help th ink ing  tha t i f  the Legislature in  
1906 in passing the new A ct in  substitution fo r 
the sections in  the A c t of 1894 to be construed as 
one w ith the A c t of 1894, had intended “ any 
expenses caused”  to include a fine imposed upon 
the master of a ship because the result of 
the seaman’s offence—namely, desertion—is to 
entangle him in a lia b ility  under the laws of the 
Commonwealth, i t  would not have used the expres
sion which is used, but would have said, “  I f  by 
reason of the desertion loss or damage is occa
sioned to the master, then the seaman’s wages 
shall be made liable to reimburse tha t loss or 
damage.”  I  agree, therefore, tha t the appeal 
fails.

A v o r y , J.—I  am of the same opinion. I  
doubt whether a fine such as th is could be pro
perly called an expense w ith in the meaning of 
th is Act of Parliament, or any other Act. I f  a

servant or commercial traveller were entitled to 
charge his employer w ith his expenses when away 
from home, I  doubt whether he could properly 
include in  those expenses a fine which had been 
imposed upon him  fo r getting drunk while he 
was away. But, assuming fo r the moment i t  
could be called an expense, I  am clearly of 
opinion tha t i t  is not an expense caused by the 
absence of the seaman w ith in  the meaning of this 
section of the Act. A ppea l dism issed.

Solicitors fo r the appellant, B o tte re ll and 
Roche.

Solicitor fo r the respondent, S o lic ito r  to the 
B o a rd  o f  T ra d e .

M onday, J a n . 30, 1911.
(Before Sc r u t t o n , J.)

H u t c h in s  B r o th e r s  v . R o y a l  E x c h a n g e  
A s s u r a n c e , (a)

M a rin e  insurance  — Inchm aree clause — Damage 
to h u ll through any latent defect— Latent defect 
becoming patent.

A  po licy  of m arine  insurance in su ring  a sh ip fo r 
twelve months from  the 8th Dec. 1908 to the 
8th Dec. 1909 against the o rd in a ry  L lo yd ’s perils , 
contained the fo llow ing  clause : “  T h is  insurance
also specia lly to cover . . . loss of or
damage to h u ll . . . through any la tent defect
in  the . .  . h u ll . . • provided such loss
or damage has not resulted from  w ant of due 
diligence by the owners of the sh ip , or any of them, 
or by the m anager.”  Before the po licy  came in to  
existence there was a defect in  the stern fram e of 
the ship w hich had been covered u p  by the makers 
and remained undiscoverable by reasonable 
inspection. The defect became visible du ring  the 
currency of the po licy owing to o rd ina ry  wear 
and tear. I n  an action by the assured to 
recover under the p o licy  the cost of replacing the 
stern fram e :

Held, tha t the assured were not entitled to recover, as 
there had been no loss or damage from  the perils  
insured against d u rin g  the currency of the 
policy.

Remarks as to what is  recoverable under the 
Inchmaree clause.

Co m m e r c ia l  Co u r t .
Action tried by Scrutton, J. s itting  w ithout a 

ju ry .
The p la in tiffs claimed to recover a loss under a 

policy of marine insurance on the hu ll and 
machinery of the steamship E lla l in e  dated the 
8th Dec. 1908.

The facts and arguments are sufficiently 
indicated by the w rittten  judgment.

B ailhache , K.C., D u n lo p , and C. H . Carden  
N o a d  fo r the plaintiff?'.

George W allace, K .C . and C h a y to r for the 
defendants.

Sc r u tt o n , J.—In  th is case, heard before me 
w ithout a ju ry , the owners of the steamship 
E lla l in e  claimed against the defendants as under
writers a sum o f 137Z. odd, being the defendants 
proportion of an expense of about 2300/. incurred 
by the p la in tiffs  in  replacing a stern frame con
demned because o f a c r a c k  or fissure. The claim 
(a) Reported by L b o n a r d  0 . T h o m a s , Eaq., Barriater-at-Lnw.
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was made under a policy dated the 10th Dec. 
1908, insuring the p la in tiffs in  respect of the 
E lla l in e ,  subject to the In s titu te  time clauses 
as attached, fo r twelve months, from noon, the 
8th Dec. 1908, to noon, the 8th Dec. 1909, against 
the ordinary L loyd ’s perils. The Ins titu te  time 
clauses included a clause known as the “  Inch
maree clause,”  which runs as follows : “  This 
insurance also specially to cover (subject to  the 
free of average warranty) loss of or damage to 
hu ll or machinery through the negligence of 
masters, mariners, engineers, or pilots, or through 
explosions, bursting of boilers, breakage of shafts, 
or through any latent defect in  the machinery or 
hull, provided such loss or damage has not resulted 
from  want of due diligence by the owners of the 
ship, or any of them, or by the manager, masters, 
mates, engineers, pilots, or crew not to be con
sidered as part owners w ith in  the meaning of this 
clause should they hold shares in  the steamer.”  
The d irectly relevant words fo r the purposes of 
the present case are, “  This insurance also specially 
to cover . . . loss of or damage to hu ll . . . 
through any latent defect in  the . . . hu ll.”  
The defendants alleged there was no loss by perils 
insured against w ith in  the period of the policy. 
I  find the facts to be as follows : The E lla l in e  
was b u ilt in  1906 by Messrs. Redhead in  the 
north of England. They obtained the casting 
of her stern frame from the Skoda Pilsea works, 
a well-known continental firm . When stern 
frames are cast in  a mould the metal shrinks in  
cooling. To make good the shrinkage, headers, 
or receptacles opening in to  the mould, are kept 
fu ll o f heated metal, which, as the metal in  the 
mould contracts, runs down into the mould and 
fills  it. As the metal round the edge of the header 
cools quicker than the centre, a sort o f p it  or 
hollow is formed in  the header, as the metal 
sinks. Should enough metal not be placed in  the 
header, this p it or hollow may extend down into 
the casting in  the mould. As i t  w ill be some 
twenty minutes after the mould is filled before 
th is sinking due to cooling is observed, i f  the 
depression is then filled w ith a heated metal, i t  
w ill be of a different charge to the orig inal mould, 
and probably of different composition; and i t  may 
or may not unite perfectly w ith the orig inal metal. 
Further, these headers are placed at the thickest 
parts of the mould ; the narrowest parts cool first; 
and two cooling narrow parts, one on each side 
of the th ick part beneath the header, may exer
cise in  contracting a pu ll or strain on the warmer 
part in  the middle, and may cause a cooling crack 
there, which, according to the evidence, has 
marked characteristics, d iffering from those of a 
crack caused by violence to a cold and finished 
stem frame. A fte r considering the evidence I  
find as a fact tha t at Skoda, in  casting th is stern 
frame, owing to  the sinking of the metal in  the 
header and mould, a Y-sbaped wedge of metal of 
different composition from the original mould 
was run in. This wedge substantially united w ith 
the old m eta l; I  am not certain tha t i t  com
pletely united at a ll points where i t  touched the 
old metal. B u t in  th is V-shaped wedge a cooling 
crack took place, showing on the surface of the 
stern frame. Some of the witnesses th ink  
the craok waB confined to the V-shaped 
wedge; I  am not satisfied as to this, and am 
disposed to th ink  i t  spread in to  the orig inal 
material. B u t i t  showed markedly on the

surface; and the Skoda people filled i t  up w ith 
metal, welded by some heating process, and covered 
i t  w ith some steel wash. In  th is condition the 
stern frame was passed by L loyd ’s surveyor at 
Skoda, who did not discover the concealed defect. 
I t  was sent to Redheads, and neither their 
officials nor L loyd ’s surveyors, who classed the 
ship, discovered the defect, nor did any of the 
pla intiffs know anything about it. The ship went 
to sea and suffered a series of m inor damages. 
A fte r stranding in  Jan. 1907 and encountering 
ice in  Feb. 1907, when rivets in  the stern frame 
were started, she was examined in  A p ril 1907 by 
L loyd ’s and the underwriters’ surveyors, but 
nothing was seen of the defect. In  Nov. 1907 
she was examined, after taking the ground a t one 
of the Greek islands, by L loyd ’s and the under
writers’ surveyors, but nothing was seen of the 
defect. On the 25th Nov. 1908 she was examined 
fo r damage by stranding in  the Dardanelles in  
Oct. 1908 and heavy weather in  Aug. 1908 by 
L loyd ’s and underwriters’ surveyors, who recorded 
damage to the stern frame riveting and rudder 
strap, but though she was scraped this defect was 
not found. I  find tha t i t  was then there ; tha t i f  
a minute examination had been made of th is 
particular spot i t  would have been found; but 
tha t in the absence of anything to direct atten
tion to tha t precise spot there was no negligence 
on anyone’s part in  not discovering it. The 
policy in question began to cover the ship on the 
8th Dec. 1908; she went on a voyage, in  the 
course of which she met w ith the ordinary winter 
incident of ice in  the Black Sea, and is said to 
have grounded near Bremerhaven, and on return
ing to England she was docked fo r painting at 
Barry on the 8th and 9th March 1909. The 
defect was then found. L loyd ’s surveyor says 
he saw a suspicious line, and directed the work
men to scrape; others say the workmen found 
the defect firs t in  scraping, and called the sur
veyor’s attention to it. The underwriters’ sur
veyors were then looking fo r ice damage along 
the water line, and did not at firs t see the crack. 
Anyhow, the defect once minutely scraped was 
clearly visible. Apparently the metal welded in 
the crack had corroded or come off, and a fissure 
was obvious. I  accept the view tha t i t  had a ll 
the appearance of a cooling crack, and not of a 
violent fracture of the orig inally sound casting. 
The stern frame was condemned, removed, and 
broken: i t  broke not at the jo in  of the original 
metal w ith the Y-shaped wedge, but along the 
line of the fissure; and the appearances of the 
broken metal were said by several witnesses, 
and I  accept the ir view, to have a ll the appear
ance of a cooling crack or flaw. The p la in tiffs ’ 
witnesses suggested tha t the ice in  the Black 
Sea or the grounding near Bremerhaven had 
either cracked the stern frame or made a latent 
defect visible. They disagreed as to which event 
had had this e ffect; and as to each event re
spectively some of them thought tha t i t  had not 
had th is effect. I  am not satisfied tha t there 
was any stranding near Bremerhaven. The 
chief officer’s log does not mention th is strand
ing at a l l ; and the mate and captain firs t men
tion the stranding after the fissure was dis
covered, when their signatures appear on a letter 
to their owners, though the mate had forgotten 
he had signed such a letter. The chief engineer’s 
log does mention the grounding, but the chief
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engineer’s log is, in  my opinion, not a contem
porary document, bu t has been a ll w ritten up 
a t the same time from  some earlier document. 
The chief engineer was not examined in  court, 
and I  regret th is point was not put to him, but 
I  can only state the impression I  have formed on 
looking at the document. Further, the suggested 
stranding and lis t to  starboard w ill not account 
fo r a fracture on the starboard side of the plate. 
I  am not satisfied tha t the alleged stranding had 
anything to do either w ith the fracture or its 
discovery. In  the Black Sea the vessel appears 
to have forced her way through ice on going 
in to  and out of Odessa. She was undamaged, 
unless this fissure was due to ice. I t  was on her 
keel fa r below the water line. I t  was suggested 
tha t the propeller jammed ice on to the stern 
frame, but the propeller, which is fa r weaker than 
the stern frame, is undamaged. la m  not satisfied 
tha t the ice either made the fracture or increased it. 
In  the result I  find tha t there was an obvious 
defect in  the stern frame a t Skoda; tha t i t  was 
covered up by the makers and remained undis- 
coverable by reasonable inspection u n til after the 
commencement of the p o licy ; and tha t its 
becoming visible was due to the ordinary wear 
and tear of a ship’s life. Was this “ loss or 
damage to the hu ll through a latent defect ”  ? The 
clause I  have to construe is commonly known as 
the “ Inchmaree clause.”  The machinery of the 
Inchm aree  was damaged by an explosion, either 
through a valve becoming salted up, not in  ord i
nary wear and tear, and the closing not being 
discoverable by reasonable care, or by the valves 
being closed by negligence of the engineers. 
The House of Fords in  Thames and M ersey  
M a r in e  Insu rance  Com pany v. H a m ilto n , F rase r, 
an d  Co. (6 Asp. Mar. Law Oas. 200 (1887); 3 
Times L . Rep. 764 ; 12 App. Cas. 484) held tha t 
such a damage was not recoverable either as 
a peril of the sea or under the general words in  a 
L loyd ’s policy. The Inchmaree clause was in tro 
duced to give the protection denied by this 
decision. I t  covers the negligence of servants, 
i t  covers explosion and bursting of boilers, i t  
mentions breakage of shafts, which is rather a 
damage in  itself than a peril causing damage, 
and i t  then covers loss or damage through latent 
defects. I  have some though rather an embarrass
ing amount of guidance on the meaning of the 
clause in the decision in  the case of Oceanic 
Steam ship  Com pany  v. F aber (10 Asp. Mar. Law 
Oas. 303 (1906); 95 L . T. Rep. 607; 97 L . T. 
Rep. 466). The Z ea land ia  was insured against 
po rt risks in  San Francisco fo r twelve months 
from  the 8th May 1902 w ith an Inchmaree 
clause. She had been last examined in Oct. 1900, 
when her shaft was in  order. She was on a 
voyage t i l l  the 10th Ju ly  1902, when the port risk 
commenced. She lay in  port t i l l  Oct. 1902, when 
on being docked a fracture in  the shaft was dis
covered and i t  was condemned. I t  was found 
tha t there had been a latent defect in  the shaft 
sinoe 1891. On these facts W alton, J. and the 
Court of Appeal a ll agreed tha t there was no 
claim on the policy either fo r breakage of a shaft 
or loss or damage through latent defect, as there 
was no evidence tha t the shaft had broken, or the 
latent defect had firs t become visible during the 
period of port risk, and mere discovery during 
the period, though followed by condemnation, did 
no t give a claim. This disposed of the case, but

W alton, J. had held tha t the la tent defect 
becoming patent was not damage to the machinery 
through a latent defect. The Court of Appeal 
stopped the respondents’ counsel on his raising 
the point on which a ll the judges concurred, but 
proceeded to express the ir opinions on the points 
which he had been stopped from arguing, and on 
these in  my view they differed. I  have considered 
the judgments in  the Court of Appeal carefully ; 
one at least of them, as reported, is difficult 
exactly to appreciate; but I  read Fletcher Moulton, 
L . J.’s judgment as differing sharply from Buckley, 
L .J .’s, and I  th ink Lord Alverstone, C.J.’s judg 
ment is on the same lines as Buckley, L  J .’s. 
Under the circumstances I  do not th ink  I  am 
bound either by the views of Walton, J. (whose 
views on any questions of marine insurance w ill 
always be read by the Profession with the deepest 
respect), fo r his views on this question were 
doubted by the members of the Court of Appeal. 
N or am I  bound by the opinions of the Court 
of Appeal on a question tha t they had not 
heard argued I  therefore state my own views, 
formed after the most careful and respectful 
consideration of the opinions in  that case. 
The Inchmaree clause is, in  my view, an extension 
of the lis t of perils insured against in  an 
ordinary L loyd ’s policy, and only the actual loss 
or damage to hull from the -named perils is 
recoverable. Loss to the shipowner’s pocket is 
only recoverable as the measure of tne actual 
loss or damage to hull. Thus, i f  under two 
consecutive time policies the hu ll was damaged 
during the period of the firs t policy, but repaired 
and paid fo r during the second, the shipowner 
would recover under the firs t policy fo r damage 
to hull, not under the second when he suffered 
the cost of replacing the damage. For an 
elaboration of this point I  refer to the judg
ments of the Court of Appeal in  F ie ld  S team 
sh ip  Com pany L im ite d  v. B a r r  (8 Asp. Mar. Law 
Oas. 384, 529 ; 80 L. T. Rep. 445 ; (1899) 1 Q. B. 
579). A  ship was in jured by sea perils ; water 
entered the hold made by a collision and converted 
the cargo in to  a pu trid  mass. The shipowner 
claimed, under the ship’s policy, the cost of 
removing the cargo. I t  was held tha t there was 
no loss or damage to the ship the subject-matter 
insured, but only to the pocket of the shipowner. 
This was not recoverable under a policy against 
loss of the ship. In  the present case has any 
damage to the hu ll occurred during the currency 
of the policy through latent defect ? The only 
damage is, in  my view, the latent defect itself, 
which by wear and tear has become patent. B u t 
the latent defect did not arise during the currency 
of the policy ; i t  existed in  1906, and the under
w riter does not insure against ordinary 
wear and tear and its consequences. Has any 
part of the hu ll been lost in fact during the 
currency of the policy ? The stern frame has not 
been lost in  fa c t ; i t  is there as i t  was before the 
policy began ; the only change is tha t a previous 
latent defect has by wear and tear become patent. 
I t  has not been constructively lost during the 
curency of the po licy; i t  was constructively lost 
in  1906, i f  the true facts had been known ; what 
has happened during the currency of the policy is 
the discovery of the true tacts. I f  i t  is said there 
is a loss of hull, because the shipowner has had to 
replace i t  and suffered loss during the currency 
of the policy, i t  is true that the -expense is
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incurred during the currency of the policy, 
but the damage repaired by the policy, as a 
latent defect, came into existence in  1901), and 
must have been repaired then, i f  discovered. For 
these reasons I  hold tha t no loss or damage to 
huU has happened during the currency of the 
policy from perils insured against, and that the 
discovery of pre-existing loss or damage, though 
impossible on reasonable examination before the 
date of the policy, is not enough to give them a 
claim. In  my view what is recoverable under this 
part o f the Inchmaree clause is : (1) Actual to ta l 
iosB of a part of the hu ll or machinery, through 
a latent defect coming in to  existence and causing 
1 he Iobs during the period of the policy. This 
was the kind of latent defect alleged in  the In c h 
maree case. (?) Constructive to ta l loss under the 
same circumstances, as where, though a part of 
the hu ll survives, i t  is by reason of the latent 
defect of no value and cannot be profitably 
repaired. (3) Damage to other parts of the hull 
happening during the currency of the policy, 
through a la tent defect, even i f  the la tte r came 
in to  existence before the period of the policy. 
The pre-existing latent defect itse lf is not damage 
indemnity fo r which is recoverable, even i f  by 
wear and tear i t  becomes visible during the policy. 
I  th ink that is substantially the result arrived a t by 
Fletcher Moulton, L.J. and Walton, J., and i t  is 
not uninteresting to note that i t  was the result 
arrived at by the p la in tiffs ’ arbitrator, who wrote 
making a claim on behalf of his clients or a th ird  
party : “  We have exhaustively inquired in to  the 
question as to whether or not the cost of renew
ing the stern frame can be recovered from under
writers, and i t  was w ith much regret tha t we 
came to the conclusion tha t no claim could 
possibly be asserted.”  A rriv in g  by independent 
investigation a t the same conclusion, I  give 
judgment fo r the defendants, w ith costs.

Solicitors fo r the p la in tiffs : H o lm an, B irdw ood , 
and Co.

Solicitors fo r the defendants, C ow ard  and 
H aw ksley, Sons, and Chance.

Wednesday, Feb. 8, 1911.
(Before Sc r u t t o n , J.

G lasgow  A ssu r a n c e  Co r p o r a tio n  L im it e d  
v. W il l ia m  Sy m o n d s o n  a n d  Co. (a) 

M a r in e  insu rance— B ro ke r and u n d e rw r ite r  — 
R e la tions between— D isclosure o f  m a te r ia l fac ts . 

Where a con trac t o f  m a rin e  insu rance  is  entered 
in to  between a broker and  u n d e rw r ite r  the 
m a te r ia l facts to be disclosed by the fo rm e r  are as 
to the sub ject-m a tte r of the insurance , th a t is , the 
sh ip , and  the p e rils  to w h ich  she is  exposed. On 
these fa c ts  the u n d e rw r ite r  m ust fo rm  h is  own  
ju d g m e n t o f  the p re m iu m , the ju d g m e n t o f  o ther 
people being q u ite  im m a te r ia l.  I t  is  no t 
necessary th a t the broker shou ld  disclose the 
name o f  the assured, unless he is  requested to 
do so.

C o m m e r c ia l  c o u r t .
Action tried by Scrutton, J. s itting  w ithout a 

ju ry .
The pla intiffs claimed to set aside a treaty or 

oontract dated the 10th Nov. 1908, made between
<«) Reported by L eonard Q ,  T bomas, Esq., EarriBter-at-Law,

themselves and the defendants, and to have a ll 
policies of insurance effected by the pla intiffs 
w ith the defendants in  pursuance of the said 
treaty or contract set aside and delivered up to 
be cancelled.

S ir E d w a rd  Carson, K.C., B ailhache, K.C. 
and M o rle  fo r the pla intiffs.

Les lie  Scott, K .C . and M a ck in n o n  fo r the 
defendants.

The facts and arguments are sufficiently stated 
in  the judgment.

Sc r u tt o n , J.—This action was brought by 
the p laintiffs, an insurance company at Glasgow, 
against the defendants, four gentlemen carrying 
on the business of marine insurance brokers in  
London, to avoid a document described in  the 
claim as a contract of obligatory reinsurance and 
certain marine policies issued thereunder as being 
obtained (1) by fraudulent representations, and 
(2) by concealment of material facts. There 
was also an allegation tha t either under the 
contract in  question or certain collateral con- 
tracts to it the defendants were, as the p la in tiffs ’ 
agents, bound to use reasonable care and skill, 
and tha t they had not used such oare and skill, 
and had made profits as principals w ithout 
making fu ll disclosure of the ir position to the 
pla intiffs, who employed them as agents. 
The case was heard by me w ithout a ju ry  on parts 
of Bix days. The length of time is sufficiently 
explained by a thousand pages of correspondence, 
many policies, slips, bordereaux, audit notes, and 
other insurance documents, and a good deal of 
oral evidence. I  only propose to summarise the 
facts before stating the contentions and my 
findings of facts and law thereon. Before 
referring to the special facts i t  is necessary to 
say something about the course of business in  
marine insurance in  London, fo r to persons 
unfam ilia r w ith i t  much of the business trans
acted there is unintellig ib le and suggests many 
conclusions as to the legal effect. When one finds 
a broker paid commission by an underwriter and 
preparing documents fo r an underwriter, one is 
tempted to treat him  as the underwriter’s agent, 
and owing a legal duty to the underwriter. B u t 
fo r the reasons stated in  the judgment of 
Kennedy, J. in  Em press Assurance C o rpo ra tio n  v. 
B o w rin g  (11 Com. Cas. 112) th is conclusion would 
generally be erroneous, and the broker personally 
under ordinary circumstances knows no duty to 
the underwriter in respect of erroneous but honest 
statements made by him. S im ilarly, when one 
finds, as one frequently does at L loyd ’s, A. 
agreeing to reinsure B. against every risk insured 
by B  at a premium based on a percentage of the 
premiums received by B., and always therefore 
smaller, one is natura lly inclined to th ink  that as 
B. has a temptation to accept every risk, however 
bad, and pass i t  on to A. at a smaller premium, 
and therefore at a certain profit, such a system is 
absurd and cannot work. But, as Bowen, L.J. 
said in  Sanders v. M aclean  (5 Asp. Mar. Law 
Cas. 160 (1883); 49 L . T. Rep. 464; 1L Q. B. 
D iv. 343), “ anyone who attempts to follow and 
understand the law merchant w ill soon find 
himself lost i f  he begins by assuming tha t mer
chants conduct the ir business on the basis of 
attem pting to insure themselves against frau
dulent dealing. Credit, not distrust, is the basis 
of commercial dealings, Mercantile genius oon-
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sists principally in  knowing whom to trus t and 
w ith whom to deal.”  In  the insurance market 
large quantities of risks are pressed on well- 
known underwriters of high standing, whether 
companies or L loyd ’s men. They have more risk 
in  a particular interest than they wish to take, 
and they desire to reinsure part of th ir  lines. On 
the other hand, orig inal lines of insurance w ill 
not be placed w ith new companies, or foreign 
companies who are not well known, and i f  they 
are to get business they must accept reinsurances 
of the lines of the popular underwriters. They 
compete eagerly fo r these, and are ready not only 
to accept less premium than the original under
w riter can get, but also to make agreements 
w ith him to reinsure a part o f a ll his risks at a 
lower premium, leaving the selection of risks to 
him. This dealing is based on confidence in 
h im ; he m ight abuse it, but he rarely does; 
and this explains many open covers which 
at firs t sight seem odd and unbusinesslike. 
The defendants were a firm  of four gentlemen of 
the Symondson fam ily, W., W. H., A  C., and 
Ernest, carrying on business as brokers. The 
firs t three were underwriting members of L loyd ’s. 
Mr. W illiam  Symondson had orig ina lly under
written fo r names at L loyd ’s ; he now did not 
personally write, but engaged at a salary Mr. 
Herbert Symondson, not a member of the 
brokerage firm , who underwrote risks fo r seven 
“ names.”  W ., W. H., A. C., and Herbert 
Symondson, the late M i. Preeland, Mr. Colvin, 
and Mr. Phillipps. The three Messrs. Symondson, 
W., W . H., and A. C., also underwrote policies as 
“  Sy mondson’s names ”  ; the profit or loss in  this 
underwriting was divided between these three 
gentlemen, Mr. Ernest Symondson, the fourth 
partner in  the brokerage firm , getting none of 
i t ; but he did receive a share of some of the 
broket ages earned by the brokerage firm  in 
respect of such policies. As many underwriters 
of original risks desired only to reinsure with 
members of L loyd ’s, M r. Herbert Symondson’s 
names, seven, and the three Messrs. Symondson 
wrote a good many reinsurance risks, generally on 
the lines of reinsuring the to ta l loss, and certain 
heavy partia l losses, such as those caused by 
stranding. This form of reinsurance was known 
as “ f.p.a. unless, &c.”  referring to the well known 
clause beginning in  tha t way. I t  is very usual in 
insurance circles fo r an underwriter before he 
accepts a risk to find out i f  be can reinsure it, 
before he accepts i t ; and this security is some
times obtained by open covers, binding an under
w riter to accept reinsurances of a ll risks of a 
certain class at a certain premium. Messrs. 
Symondson desired both as underwriters to 
provide a certain reinsurance fo r risks they 
underwrote, and as brokers to provide a certain 
market fo r risks they weie instructed to place; 
and in 1908 they effected a series of open covers 
with new or foreign companies The Law Oar 
Insurance Company, now in liquidation, was one 
of the Eng ish companies ; the Prnvidenzr was one 
of the foreign companies. Messrs. Symondson 
wanted more covers, and through a Mr. F ium i, 
» hoee exact legal position is in  controversy, they 
signed in December 1908 a document described 
as a contract o f obligatory reinsurance w ith the 
p laintiffs, the Glasgow Assurance Company. One 
of the questions in this case is how fa r the pro
visions of the Stamp A c t enable me to enforce, or

even to look at, th is document. Following the 
procedure of Kennedy, J. in  Empress C orpora tion  
v. B o w rin g  (sup.), where the same question arose. 
I  reserved the decision of th is question t i l l  I  dealt 
w ith the whole case. The document purported to 
be an agreement by the pla intiffs to reinsure all 
risks offered them by the defendants against 
certain named perils, generally “  f.p.a. unless,”  at 
a premium of 60 per cent, of the original all-risk 
rate. Claims fo r losses were to be paid on the 
certificate of the “  reassured.”  The premiums 
due to the plaintiffs, as to 90 per cent., were to be 
banked in  the defendants’ name as security fo r 
claims. The remaining 10 per cent, was to be paid 
to the plaintiffs. The agreement was stated to be 
made between the pla intiffs and “  Messrs. W illiam  
Symondson and Co. and (or) as agents fo r other 
parties.”  The p la intiffs were a recently formed com
pany intended prim arily  to deal w ith accident, fire, 
and other forms of insurance not marine. Their 
chairman was interested in  shipping and well 
acquainted w ith it. Their general manager, Mr, 
Pole, knew nothing about marine insurance. 
He did know tha t the defendants’ firm  or members 
thereof had experience as underwriters. He 
understood very lit t le  of the meaning of the 
treaty or agreement he signed, but had confi
dence in Messrs. Symondson. On the treaty 
being signed, the defendants, as they had in 
tended to do, pursued their previous course of 
business. Their underwriting members accepted 
reinsurances of “  f.p.a. unless ”  risks at rates higher 
than 60 per cent, of a ll-risk rates, and desired 
to reinsure them. The brokerage firm  received 
orders to place reinsurances w ith underwriters. 
Both classes of risks were under the treaty 
declared by the defendants to the pla intiffs by 
provisional bordereaux, which as usual did not 
disclose who the persons were who were reas
sured, but only the vessel which was the subject- 
matter of the risk, the period of the risk, and the 
premium. The risks were closed by closing 
bordereaux of the same character. Each risk was 
then expressed in  a policy in Messrs. Symond
son’s usual form, the terms of which were taken 
from the bordereaux. Each policy was expressed 
to be made w ith “  W illiam  Symondson and Co. 
and (or) as agents as well as in  their own name 
and fo r and in  the name and names of a ll and 
every other person to whom the same doth, may, 
or shall appertain.”  Each policy contained a 
marginal clause, “  Being a reinsurance of the 
lines underwritten by L loyd’s underwriters,”  
w ith a blank in  which the ir names m ight 
be, but were never in  practice, inserted. 
In  fact, on a very large number of rein
surances the three Symondsons, partners in 
the brokerage firm , were m ain ly interested, but 
other underwriters than these three partners in 
the brokerage firm  had a substantial though 
minor interest in  some of the policies. As an 
example, one very large declaration of some 915 
ships, known as batch P, was put forward at an 
early stage of the treaty. In  i t  a large number 
of ships orig inally insured against a ll risks by the 
Premier Association were on the ir giving up 
business reinsured by them with the B ritish  
Dominion Insurance Company. The latter in 
tu rn  wished to reinsure the ir lia b ility  “  f. p. a. 
unless ”  w ith L loyd ’s underwriters, and accord 
ing ly reinsured not exceeding 10001. on each 
steamer. O f th is 1000Z. the Symondson names
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wrote 4001, one Peech 100/., and Green’s names 
5001, a ll a t 80 per cent, of the original a ll-risk 
premium. Green’s names desired to retire from 
business, and the ir 500/. was taken over by the 
seven names fo r whom Herbert Symondson wrote, 
in  consideration of a money payment by the 
brokerage firm , who had got Green’s names to 
write, and had to replace them ; i t  was reinsured 
w ith the Law Gar Insurance Company, and does 
not enter in to this case. The 500/! reinsured by 
the Symondson names and Peech was declared to 
the Glasgow Association by the brokerage firm  at 
60 per cent, o f the orig inal a ll-risk premium. The 
figures would thus roughly stand in  th is way : 
I f  1008. was the orig inal a ll-risk premium, the 
B ritish  Dominion would pay 80s. to Symondson’s 
names (the three partners), who could return 
5 per cent., 4s., or, I  th ink, under a special 
arrangement 2s., to the brokerage firm  (four part
ners), and 10 per cent., 8s„ to the B ritish  
Dominion, getting 68s. themselves. They (the 
three names) would then pay 67s. to the Glasgow 
company, who would return 5 per cent., 3s., to the 
brokerage firm  (four partners), and 10 per cent.,
68., to the three names, leaving 51s. fo r themselves. 
The difference between 68s. and 51s. would go as to 
14s. to the three names and as to 3s. to the broker
age firm  (four partners). This, though a lit t le  
complicated, would represent a large part o f the 
business carried on under this treaty, and would 
be ordinary business at L loyd ’s.

In  March 1909 claims fo r losses began to be 
put forward by the defendants to the plaintiffs. 
Bach claim stated the names of the reassured; 
those under the “  P batch ”  stated the reassured 
as “• Symondson’s names”  and “ Peech.”  Some 
eighteen claims, beginning in  Sept. 1909, stated 
the reassured as the seven names w ritten fo r by 
Herbert Symondson, which included four Symond- 
sons. These claim notes to ld  anyone fam ilia r 
w ith marine insurance w ith perfect clearness tha t 
the partners in  the brokerage firm  were them
selves underwriting, and reinsuring the ir own 
risks w ith the p laintiffs. The p la in tiffs ’ “  marine 
department was at firs t one Semple, who had 
had eight years’ previous experience in  marine 
business some time before, but at th is time, having 
been in  other business fo r some years, his know
ledge was rather rusty. He said with modesty he 
was surprised to be appointed, and s til l more 
surprised to be retained; but he did show great 
industry in  checking premiums, duplicate ships 
declared, and other details, and he knew of the 
terms of the “  treaty.”  He to ld  me that, looking 
at the claim notes now, he could understand tha t 
the names were those of the underwiters he was 
reassuring, but at the time he was not curious 
whom he was assuring or reassuring. He was 
succeeded in  June 1910 by M r. Watson, who had had 
previous marine insurance experience ; he said that 
as soon as he saw the firs t claim notes he knew that 
they were reinsuring Symondsons. This did not 
surprise him, but i t  did surprise him tha t M r. Pole 
did not Beem to know it. W hat had happened 
meanwhile was tha t in  May or June 1909 the 
p la in tiffs had terminated the firs t treaty, i t  being 
agreed tha t risks provisionally declared m ight be 
completed under tha t treaty, and had entered, 
through Symondsons, in to a second treaty rein
suring certain risks w ritten by the B ritish  and 
Foreign Marine Insurance Company, one of the 
leading London companies. Two more treaties 

Y ol. X L , N. S,

W il l ia m  Sy m o n d s o n  & Go. [K.B. Div.

were entered in to w ith tha t company, and in  the 
last the p la in tiffs were reinsuring an a ll-risk line 
on a ll ships insured by the B ritish  and Foreign 
Company a t a smaller percentage of the original 
premium. Such a treaty, of course, assumes con
fidence in  the B ritish  and Foreign as underwriters. 
From March 1909 to June 1910 claims kept coming 
in, and were paid by Symondsons out of the 90 per 
cent, of premiums retained. B u t 1908 and 1909 
were bad years in  marine insurance; rates were 
cut low by competition, and losses were heavy; 
and in  May-June 1910 i t  became necessary to 
ask the p la in tiffs fo r cheques fo r losses above the 
90 per cent, of premiums retained and now 
exhausted. M r. Pole apparently had not sus
pected tha t marine underwriters ever made losses. 
When asked to pay he became suspicious, and by 
a correspondence, to which I  need not refer, 
he found out what he would have found out 
fifteen months before i f  he had looked at 
his claim notes, tha t Symondsons had been 
themselves reinsured; and when at last the 
defendants threatened a w rit to  obtain payment 
the p la in tiffs replied by a w rit asking rescission on 
the ground of fraud.

This is a short history of the case, and I  now 
proceed to state the various contentions put 
forward by the pla intiffs, assuming tha t no 
d ifficulty under the Stamp A c t stands in  the way. 
The p la in tiffs firs t asked to avoid, rescind, or 
cancel the treaty and the policies effected there
under on the ground of fraudulent representations 
inducing the conclusion of the treaty. These 
representations mixed up w ith alleged collateral 
promises were set out in  pars. 4 and 5 of the 
claim, and a general averment o f the ir untruth 
was contained in  par. 9 of the claim. The repre
sentations were alleged to be made by F ium i and 
one Brown, the defendants’ manager, to  M r. Pole, 
the p la in tiffs ’ manager. Pole and Brown were 
examined before me; F ium i was examined on 
commission. As to the credit I  attach to these 
witnesses, M r. Pole gave evidence before me w ith 
great bitterness against the defendants, and when 
I  could check him  w ith documents his memory 
was obviously inaccurate. I  acquit him  of any 
intention to mislead the court, but I  was unable 
to re ly on his evidence as to conversations two 
years before unless i t  was corroborated by docu
ments. He was a very busy man, attending to a 
large mass of other business, and ignorant of 
marine insurance, and I  have no confidence tha t 
he either understood what was said to him  or 
remembered i t  accurately. W hile on one or two 
minor points I  was not satisfied w ith M r. Brown’s 
evidence, I  accept i t  in  substance as an accurate 
account of what took place. I  did not see F ium i 
in  the box; he was a foreigner, knowing very 
lit t le  of marine business; his evidence was on 
several points obviously exaggerated and inaccu
rate. Mr. Pole said tha t he did not th ink  F ium i 
was in tentionally dishonest; and F ium i in  his 
tu rn  gave Symondsons a character fo r honesty 
and correctness in  a ll the ir dealings w ith him. 
The representations alleged to be made by Brown 
were made at an interview which Pole pu t before 
the signing of the treaty, Fu im i between the 
signing of the treaty and the execution o f the 
guarantee under it, and Brown after the sign
ing of the treaty and the g iving of the guarantee.
I  accept Brown’s evidence as to the date, which I  
th ink  was between the 4th Jan. and the 11th Jan.

4 F
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1909, and I  accept his account of the interview; I  
find tha t no untrue statements of fact were made 
by Brown, and a ll his statements were honest. As 
to F ium i’s alleged misrepresentations I  am 
relieved of some difficu lty in  sorting out what 
exact untrue statements of fact he was supposed 
to have made by M r. Bailhache’s relying in  his 
reply only on one matter, the w ritten statement 
of figures referred to in  par. 6 o f the claim. This 
was a document given by Symondsons to F ium i 
to  show to Pole. This document was headed 
“  Cash payments to London and foreign offices 
fo r insurances effected by Symondson and Co.,”  
and i t  correctly showed the premiums paid over 
a named period and the claims received during a 
named period, and on the face of i t  i t  showed a 
surplus of 48,0002.; claims being under 40 per 
cent of premiums. No person in  his senses would 
take i t  to  be, as alleged in  the claim? “  the final 
result o f the business,”  and M r. Pole did not so 
take it. He did a calculation fo r himself based on 
his own experience of other insurance business, 
not marine, and quiet erroneous as applied to 
marine business, and thought i t  showed a sub
stantial p ro fit as probable in  the future. This 
was an honest but mistaken prophecy. I  daresay 
F ium i also made an honest bu t mistaken pro
phecy. B u t the facts in  the document were 
correct, and not put forward as anything but 
what they proposed to be; and I  am quite unable 
to find any untrue, s till less fraudulent, statement 
of fact by Fium i. This finding applies also to 
the other alleged misrepresentations not relied on 
by M r. Bailhache in his reply. These findings 
relieve me from  the necessity of investigating the 
rather complicated dealings of F ium i to find out 
whose agent he was; he thought he was the agent 
of both parties, and there is a good deal to be 
said fo r his view ; but i f  I  had found tha t he had 
made fraudulent representations I  th ink  I  should 
have found he was Symondsons’ agent. The 
claim, so fa r as i t  is based on fraud, fails, and 
should, in  my opinion, never have been made.

I  next come to the allegation of concealment of 
material facts, which has given me more trouble 
than any other part o f the case, and on which I  
can quite understand other minds coming to a 
different conclusion from  tha t at which I  have 
arrived. For reasons I  am about to give I  th ink 
the less experience of marine insurance a man 
has the more like ly  he would be to th ink  tha t 
material facts had been concealed. Concealment 
is alleged in pars. 6, 7, and 8 of the claim. .As to 
par. 6 o f the claim, there is no evidence tha t at 
th is time the other treaties had resulted in  a 
loss; there is evidence, and I  find they had not. 
I t  would not, in  my view, have been material i f  
they had. As to par. 7 I  find tha t the defendants 
did not know, and no one did, tha t the treaty 
must result in a loss to the p la in tiffs ; and i f  the 
defendants had known, in  my opinion i t  would not 
be material. Par. 8 is the allegation on which I  
have had some difficulty in  making up my mind, 
and is the one in which the p la intiffs say: “  This 
was a treaty under which I  was to underwrite 
risks which you, the defendants, selected; at that 
time you had a system, of which I  did not know, 
of yourselves underwriting and then reinsuring 
your own risks, and as th is deprived you of the 
power of selection i t  was material to me to know 
i t ; and you should have disclosed i t  to  me.”  I t  
wag the fact tha t the defendants had such a

system, and that, unless the terms o f the treaty 
state it , they did not at the time of concluding 
the treaty state i t  to  the pla intiffs. I  th ink  an 
ordinary person unacquainted w ith marine insur
ance would th ink  i t  a material fact to  be stated; 
and I  th ink  that, though M r. Połę would prob
ably have made the treaty even i f  he had known 
it, he would on its disclosure in  effect have 
said, “  Yes, I  must th ink  about this, and 
I  am glad you to ld me.”  B u t the test 
I  have to apply is not m ateria lity  to 
the ordinary business man or to M r. Pole. 
B y  sect. 18 o f the Marine Insurance A ct every 
circumstance is material whioh would influence 
the judgment of “  a prudent insurer,”  who, how
ever, is deemed to know and need not be told 
matters which in  the ordinary course of business 
he ought to know, or has waived being informed 
o f ; although in  recent practice evidenoe has 
frequently been admitted of underwriters to 
state whether in  their opinion certain facts would 
influence the judgment of a prudent insurer, no 
such evidence was tendered by either party in  
this case. I  am therefore le ft to  form  my own 
judgment on the question from  such knowledge 
as I  have o f insurance matters. The ordinary 
man in  the street would, I  am sure, th ink i t  
material to  know tha t the risk, he was offered had 
been previously refused by six other under
writers ; and many life  insurance offices expressly 
ask the question: “  Has your life  been refused by 
any other office P ”  B u t i t  is elementary marine 
insurance law tha t such refusals need not be 
disclosed to another underwriter. The ordinary 
business man would, I  am sure, th ink  i t  material 
to know tha t the underwriter wanting to reinsure 
thought so badly of the risk tha t he was ready to 
pay a higher premium than he received to get 
rid  of i t ;  but no one has ever suggested that this 
need be disclosed. The material facts are as to 
the subject-matter, the ship, and the perils to 
which the ship is exposed; knowing these facts 
the underwriter must form  his own judgment of 
the premium, and other people’s judgment iB 
quite immaterial. In  th is case, indeed, the under
w rite r contracts to take 60 per cent, of the original 
a lbrisk premium, w ithout inqu iring and waiving 
a ll inqu iry as to who was going to fix  that all-risk 
premium. Again, i f  true disclosure is made as 
to the ship and the perils affecting her, no one 
has ever suggested tha t i t  is necessary to disclose 
the name of the person interested in  her who is 
desiring to  insure or reinsure his interest. I t  is 
never done in  practice; the underwriter, when he 
enters in to  a policy insuring the broker as well in  
his own name as fo r and in  the name o f any 
other person, must expect to find the broker 
declaring his own interest or the interest of 
any other principal. I f  the underwriter wants 
to know who is the assured he must ask. W hat 
would a prudent insurer acquainted w ith  business 
know in  making the treaty in  this oaseP He 
would know what is common knowledge in 
marine insurance—tha t many brokerage firms in 
London have partners who are also underwriters 
at L loyd ’s, and tha t when he contracted w ith the 
brokers and (or) as agents he m ight find them 
pu tting  forward the ir own risks or those o f their 
underwriting members as principals o r other 
people’s risks as agents. M r. Bailhaohe, I  think, 
admitted th is fo r the p la intiffs, but argued that 
as, where the assured has an option w ith regard
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to  the subject-matter insured, i f  he knows at the 
tim e of insuring which option he is going to 
exercise, he must te ll the underwriter ; here, when 
the broker knew a t the tim e of the treaty he 
was going to declare as principal, he must 
disclose it. This is true where the option affects 
the ship or the risks to which the ship is exposed, 
but I  am not aware of any authority fo r i t  where 
the option affects the rate o f premium or name of 
the assured, which are, in  my view, either not 
material to the risk or matters of which the under
w riter by the terms of the policy waives knowledge. 
I  therefore find tha t the intention of the broker 
to declare his own underwriting partners as 
assured, who would make a pro fit by difference of

rremiums, was not a fact material to be disclosed.
do not agree w ith Mr. Scott’s contention fo r 

the defendants tha t the treaty, i f  a contract 
at a ll, was not a contract uberrim se f id e i  
involving an obligation of disclosure. The c ir
cumstance tha t the brokers did make fu ll dis
closure of the names of the assured by the ir 
claim notes w ithout objection seems to me, first, 
to show the ir honesty, and, secondly, to prevent 
the p la intiffs, i f  the fact was material, from 
avoiding the contract and policies after the 
expiration of a reasonable time from firs t dis
closure, which 1 find had elapsed before the issue 
of the w rit. I f  I  had found concealment of a 
material fact, the pla intiffs would have had to face 
the question, to  which in my opinion they gave no 
satisfactory answer, as to how they could cancel 
the policies when underwriters parties to them 
such as Freeland, the Blaibergs, Peech, and 
Sheppard were not before the court; fo r non
disclosure is not a ¿»reach of a contract g iving 
rise to a claim fo r damages, but a ground of 
avoiding a contract. The next allegation, appa
rently made in  pars. 6 and 7 of the claim, was 
tha t there were various promises collateral to the 
treaty which had been broken by the defendants. 
I  am relieved from dealing w ith these, fo r Mr. 
Bailhaohe, in  his reply, admitted tha t there was 
no evidence on which he could ask me to find 
collateral agreements not expressed in  the treaty. 
Lastly, the p la in tiffs  alleged tha t under the treaty 
the defendants were agents fo r them to select 
risks, and tha t as agents they had violated the 
fundamental principle of agency tha t an agent 
must not make a pro fit out of his agency, whether 
as principal or otherwise, w ithout fu ll disclosure to 
his principal. I  have no desire to weaken this 
principle at a l l ; i t  is of v ita l importance to com
merce, and should be s tr ic tly  observed as well at 
L loyd ’s as elsewhere. As an instance, a broker 
employed to place an insurance cannot himself 
underwrite part o f the risk unless he makes fu ll 
disclosure to the principal who employs him. B u t 
th is is not in  my opinion such a case. The broker 
insures w ith the underwriter by the terms o f the 
policy and treaty either as principal or as agent 
fo r another principal, and owes no duty of agency 
to the underwriter. I t  is true the underwriter 
must have confidence in  the broker to make such 
a treaty as th is ; bu t so he must have in  every 
open cover where he reinsures part o f risks 'o f 
which he knows nothing except tha t they are to 
be w ritten by someone else. No one has ever 
suggested in  the la tte r case tha t the assured owes 
any duty or agency or selection to the under
writer, though w ithout confidence such a contract 
w ill not be renewed. Messrs. Symondson, in  my

opinion, are no more the agents of the pla intiffs 
than are the B ritish  and Foreign Insurance Com
pany under the last cover to which I  have referred. 
I t  is true they receive brokerage, but so does every 
broker who contracts, as well in  his own name 
as in the name of any other persoD, &c., and on 
the position of such a person. I  refer again to 
the judgment of Kennedy, J. on this point in  the 
Em press Insu rance  Com pany v. B o w rin g  (sup.). 
I  may add that the p la in tiffs pu t forward in the 
dark and by guesswork a series of allegations 
tha t reasonable care and sk ill had not been used 
in  selection and improper closings had been made. 
A fte r a prolonged investigation by the ir accoun
tants they were unable to find any case to support 
these reckless assertions, which ought never to 
have been made. These findings dispose of the 
action and entitle the defendants to judgment 
w ith costs on the claim, while i t  was agreed tha t 
i f  .the claim failed, judgment necessarily followed 
fo r the defendants on the counter-claim fo r 
25661 188. 8d., and I  give the defendants interest 
at 5 per cent, from the date of the respective 
credit notes, and w ith costs on the counter-claim. 
These findings relieve me from  the necessity of 
expressing a final judgment on the difficult 
questions which arise under the Stamp Acts. 
Should any other tribunal considor tha t the 
p la in tiffs are, on any ground involving the con
sideration of the treaty, entitled to judgment, i t  
w ill apparently, under the decisions of the Court 
of Appeal in  R o y a l Exchange Assurance C or
p o ra tio n  v. Vega Insu rance  Com pany  (87 L . T. 
Rep. 356; (1902) 2 K . B. 304) and Hom e In s u r 
ance v. S m ith  (1898) 2 Q. B. 351), and the judg 
ment o f Kennedy, J. in  Em press Insu rance  
Com pany  v. B o w r in g  (sup.), have to consider how 
fa r the new provisions of sect. 14 (4) of the Stamp 
A ct o f 1891, which by sect. 91 of the Marine 
Insurance A ct override the provisions of sects. 21 
and 89 of tha t Act, prevent the treaty being 
available in  evidence fo r any purpose. I t  is to be 
noted tha t the treaty contains provisions which 
are not expressed in  any stamped policy, and is 
called by the parties “  a contract of reinsurance.”  
As, however, I  am not enforcing in  th is aotion any 
contract which is not expressed in  a duly stamped 
policy, I  have not thought i t  necessary to decide 
whether any stamp or penalty should be required 
from those producing the treaty, though they 
have undertaken to pay fo r any stamp or any 
penalty the court may impose on them.

Solicitors fo r the pla intiffs, Wickes and K n ig h t.
Solicitors fo r the defendants, W ill ia m  A . C rum p  

and Son.

M onday, Dec. 12, 1910.
(Before Ch a n n e l l , J.)

L e a c h  a n d  Oo. L im it e d  v . R o ya l  M a il  
St e a m  P a c k e t  Co m p a n y , (a)

B i l l  o f  la d in g — C h a rte r-p a rty — Discharge by s h ip 
owners— Dam age to bags c o n ta in in g  cargo—  
L ia b i l i t y  f o r  repa irs .

W here a c h a rte r-p a rty  p rov ides th a t sh ipowners are 
to discharge cargo, the cost o f  re p a ir in g  bags 
in  w h ich  the cargo is  ca rried , in  the absence o f  
any s t ip u la t io n  to the co n tra ry , fa l ls  upon the 
shipowners and  n o t upon the charterers.

(a ; H eported by  L e o n ar d  O. T h o m a s , EBq., B » rr is te r-a t-L *w ,
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C o m m e r c i a l  C o u r t .

Action tried by Channell, J. s itting  w ithout a

The p la in tiffs ' claim was fo r 211.18s. 5d., being 
the balance of fre igh t due to them from the 
defendants under a charter-party dated the 
26th June 1907, or alternatively as the cost of 
mending certain bags shipped at R io  de Janeiro 
in  a to m  or defective condition. The pla intiffs 
were the owners o f the steamship Sea B e lle , and 
the defendants were the charterers.

The b ill o f lading dated the 5th Ju ly  1907 and 
charter-party dated the 26th June 1907 provided 
fo r the carriage of certain bags of coffee from 
R io de Janeiro to Havre.

The b ill o f lading stated tha t the goods were 
shipped “  in  apparent good order and condition,”  
and clause 10 provided tha t the shipowners were 
not to be responsible “  fo r any damage to or 
destruction of bales or bags.”

The following were the material clausos of the 
charter-party :

9. The charte rers ’ re spons ib ility  under th is  cha rte r, 
p a rty  sha ll cease on the sh ipm ent o f the  cargo, the 
oapta in or owners having a lie n  on the  cargo fo r  fre ig h t, 
dead fre ig h t, and demurrage.

10. The owners authorise the  charterers o r th e ir
agents to  sign the  b ills  o f lad in g  fo r the cargo as nsual, 
and agree to  abide by  a ll the  conditions o f the  said b ills  
o f lad ing. The b ills  o f lad ing  are to  be signed as 
presented, and a t any ra te  o f fre ig h t, w ith o u t pre judice 
to  th is  cha rte r-pa rty  ; any difference to  be settled before 
vessel sails, i f  the  difference is  in  vessel’s favour, 
in  cash a t cu rren t ra te  o f exchange, less insurance ; i f  
in  cha rte rers ’ favour, b y  d ra ft  o f cap ta in  upon h is 
owners, payable on discharge o f vessel and paym ent 
o f fre ig h t. . . .

12. The steamer Bhall be addressed a t the  p o rt 
. . . o f . . . d ischarge to  the  charterers ’
nominee^ (whom the  owners hereby accept and appo in t 
as agents fo r the steamer) paying the  fee ¿B10 10s. 
a t each p o rt, w hich, w ith  an address commission o f 

per cent, on the  whole am ount o f fre ig h t, dead 
fre ig h t, and demurrage, sha ll be deduoted b y  the  
charterers from  the fre ig h t. The charterers ’ nominees 
a t . . . H avre , M aroel and Co.”

A n  arrangement was made tha t the accounts 
of the ship’s agents at Havre should pass through 
the defendants’ office in  London. The defendants 
in  making up the account debited the p la in tiffs 
w ith 21Z,, a sum paid by Marcel and Co., the 
ship’s agents at Havre, fo r mending certain bags 
which had been tom.

D u n lo p  fo r the p la in tiffs .—The charge fo r 
mending the bags is one which properly fa lls 
on the charterers, and they had no r ig h t to 
deduct i t  from the fre igh t payable to the 
shipowners. The b ill o f lading contract was a 
contract between the defendants and the owners 
of the goods, and i t  was the duty o f the defen
dants to perform tha t contract, and to bear 
charges sim ilar to  tha t in  dispute, necessary 
to  enable them to perform the ir contract of 
carriage. Further, as the mate’s receipts were 
not clean receipts, the defendants or the ir agents 
had no rig h t to  sign clean bills of la d in g ; had 
they qualified the b ills  of lading as they could 
and ought to  have done, there would have been no 
lia b ility  on the ship in  regard to the tom  bags.

R aeburn  fo r the defendants.—Marcel and Co. 
at Havre were agents fo r the ship and not fo r 
the defendants, and i f  they have improperly paid

the cost of mending the bags, they and not the 
defendants are the persons responsible to the 
pla intiffs. The b ill of lading contract was a con
trac t between the ship and the owners of the 
goods :

Calcutta Steamship Com pany L im ite d  v. Andrew
W eir and  Co., 11 Asp. M a r. La w  Cas. 395 (1910);
102 L .  T. Hep. 428 ; (1910) 1 K . B . 759.

The ship is bound to fu lf il her contract to  deliver, 
and must bear a ll charges necessary to enable her 
to deliver the goods properly. Delivery of the 
coffee could not have been given unless the bags 
were mended, as the coffee would have been spilled 
in  the process of discharge. I t  is immaterial that 
clean bills of lading were signed against qualified 
mate’s receipts, because even i f  the bills of lading 
had been qualified they would not have protected 
the ship against lia b ility  fo r such a charge as 
this.

C h a n n e l l , J.—This case involves a very small 
point, but i t  raises a question o f considerable nicety 
and difficulty. The p la in tiffs are the owners of a 
vessel which was chartered to the defendants to 
take the place of one of the la tte r’s liners, and to  
bring a cargo from  South America to Havre or 
other ports, but in  the events which happened i t  
was to Havre. The charter-party, which is in  a 
fa ir ly  common form, provides fo r a lump sum 
fre ight, and by a clause which substantially is the 
usual clause i t  provides tha t the owners 
authorise the charterers or the ir agents “ to 
sign the b ills  of lading fo r the cargo as usual, 
and agree to abide by all the conditions of the 
said b ills  of lading. The bills of lading are to 
be signed as presented, and * it any rate o f fre igh t 
w ithout prejudice to the charter-party; any 
difference to be settled before vessel sails, i f  the 
difference is in  the vessel’s favour, in  cash at 
current rate of exchange, less insurance; i f  in 
charterers’ favour, by d ra ft of captain upon his 
owners payable on discharge of vessel and pay
ment of fre igh t.”  That seems to provide, as is 
common, tha t the shipowners are to receive into 
the ir pocket the lump sum fre igh t and no more. 
O f course the shipowners necessarily have to 
collect the fre igh t at the port of discharge, and 
therefore i t  is supposed tha t the account w ill be 
gone into at the port of loading. In  practice I  
suppose i t  never is, and in  th is case i t  was not, 
but the scheme of the charter-party is tha t when 
the cargo is loaded and the various bills of lading 
are giveD, the to ta l fre igh t fo r the tota l number of 
b ills  of lading is added up, and i t  is seen whether 
or not i t  exceeds the chartered lump sum freight, 
which, of course, i t  always w ill i f  a fu l l  cargo is 
obtained. In  that case the master of the vessel 
is to  give a b ill upon his owners payable on the 
discharge of the vessel and payment of fre ight 
I t  is not to  be payable u n til he gets th is fre ight 
fo r the difference. I f ,  on the other hand, the 
vessel does not fo r any reason get a sufficient 
cargo to make the to ta l b ill o f lading freight 
equal to  the lump sum chartered freight, 
th a t difference is to be paid in  cash at the 
current rate before the vessel sails. A l l  that is 
somewhat inconsistent w ith the clause in  the 
charter-party tha t the fre igh t is to be paid in 
London on discharge o f the cargo. B u t that is 
the scheme of the charter-party as regards 
fre ight. In  this case tha t was not acted upon ; i t  
would be extremely inconvenient to go in to  i t  at
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the port o f loading ; and what was done was th is : 
there was an arrangement tha t the accounts bf 
the ship’s agents at Havre should pass through 
the defendants’ office in London; and tha t means, 
in  substance, tha t the defendants, the charterers, 
got the b ill o f lading fre igh t tha t had been paid 
by the consignees to the ship’s agents at Havre, 
and tha t was rem itted w ith the ir account to the 
defendants, the defendants making out tha t 
account, and, o f course, in  tha t account cre
d iting  the owners w ith the lump sum fre igh t to 
which they were entitled. O f course they would 
also debit any sums which the ship’s agents at 
Havre had paid fo r the shipowners. That was 
the arrangement tha t was made outside the 
charter-party, and the defendants in  making out 
the ir account may, I  th ink, fa irly  be looked at 
as i f  they were outside persons intrusted w ith the 
task of making out the account.

In  making up the account the defendants debited 
the p la intiffs w ith 211, the sum now in dispute, 
which was the sum in fact paid by Marcel and Go., 
the ship s agents at Havre, fo r mending certain 
bags in which coffee had come over by the ship in 
question. The bags had been torn, and the mending 
was done in the ship before the bags were hoisted 
out of the holds, and i t  was, of course, necessary 
tha t this should be done to prevent the 
coffee leaking out in  the process of discharge. 
Marcel and Co., who, as I  have said, were the 
ship’s agents, were nominated by the charterers 
under the charter-party, but, although nominated 
by the charterers, they were the agents fo r the 
p laintiffs, the shipowners. W hat they were doing 
was work which the charter-party undoubtedly

Eut upon the shipowners, because the shipowners 
ave to carry the goods and discharge them at 

Havre. The expense of discharge, under the 
clause, is upon the shipowners, and this particular 
expense was an expense necessary to effect a 
satisfactory discharge of the bags of coffee. The 
bags could not be hoisted out w ithout a large 
amount of leakage unless they were mended 
before the operation began. I t  was thus an 
expense necessary to effect the discharge pro- 
perly. Consequently i t  seems to me to be quite 
clear that the expense of mending the bags is a 
sum which Marcel and Co. would pay in their 
character as agents fo r the ship, and a sum pay
able fo r a service which the ship is bound to do— 
viz., discharge the coffee properly. I  th ink  they 
are bound to discharge the coffee properly, even 
i f  there is something in  the b ill of lading which 
m ight protect them in  the event o f the cargo 
being damaged; but tha t is a subordinate ques
tion which seems to me to come rather in to the 
second branch of the case. The 211. 18s. 5d. was 
a sum in  fact paid by Marcel and Co. fo r the 
p laintiffs, the shipowners, fo r what they had to do. 
Upon tha t i t  seems to me to be quite clear 
that i t  is a sum which would be charged to 
the pla intiffs in  account by any independent 
person, such as an accountant, in  making up 
the accounts as being a sum in  fact paid fo r 
the shipowners and not fo r the charterers.
1 am not quite sure, however, whether that 
really disposes of the whole matter, and fo r this 
reason. The defendants in  making Up the 
account were not in  fact independent persons, 
such as an accountant would be ; they were the 
charterers who had an account w ith the plaintiffs, 
the shipowners, and therefore i f  i t  were clear tha t

this payment, although made by the plaintiffs, 
was a payment which the p la intiffs would be 
entitled to recover against the defendants, then, 
when the accounts are made up between the two 
parties by one of the parties, i t  is not quite 
clear that they would have a r ig h t to debit such 
payment to the plaintiffs. I  have therefore to 
look a lit t le  further to see what are the obligations 
of the parties in reference to this expense which 
undoubtedly has been caused by the state of the 
bags. As to that, the b ill o f lading is before me. 
I t  is on a form used by the defendants, and i t  
contracts to carry the goods on board the steam
ship belonging to or employed by the Royal M ail 
Steam Packet Company, and i t  is signed by the 
agents of the Royal M ail Steam Packet Company 
at Rio. I  th ink, therefore, tha t this is a case in 
which the b ill o f lading is in  such a form  that as 
between the shipper of the goods or any holder 
of the b ill o f lading and the Royal M a il Steam 
Packet Company the shipper would be entitled 
to say to the Royal M a il Steam Packet 
Company: “ I t  is you who have made this 
contract w ith me by the b ill o f lading ” ; but 
although the b ill o f lading is in  point of fact 
made by the Royal M ail Steam Packet Company 
w ith the shippers, that does not seem to me to 
affect the case as between the shipowners and the 
charterers, because as between them the charter- 
party is the governing instrument, and the con
tract is tha t the owners authorise the charterers 
or the ir agents to sign the b ill of lading, and they 
are bound by the conditions of the b ill of lading, 
and, so fa r as they are concerned, the contract 
of carriage under the charter-party contains a 
clause providing tha t the charterers’ responsi
b ility  shall cease “  on the shipment of the cargo, 
the captain or owners having a lien on the cargo 
fo r fre ight, dead fre ight, and demurrage.”  There 
is a doubt in  the case as to the exact meaning of 
that clause, but I  th ink  i t  clearly does mean 
that, when the cargo is on board, the people who 
are responsible fo r carrying i t  are the shipowners. 
They have to take i t  to Havre and discharge i t  
there. The complaint of the owners in th is case is 
tha t the b ill o f lading would in  some way or other 
have protected them, and tha t they wanted the 
point raised at Havre that the consignees should 
pay this charge, and they say tha t as against the 
consignees they (the shipowners) would not have 
been liable to pay i t  but fo r the fact that the 
b ill o f lading was a clean b ill o f lading, and, 
being such a clean b ill o f lading, p v i¡n ti facie  the 
damage occurred subsequent to the time when the 
ship became responsible, and that therefore the 
consignees were entitled to say to the sh ip :
“  You must pu t these bags in to proper condition; 
p r im d  fa c ie  you have damaged them, and you 
must put them in  order to perform your contract 
properly to discharge the cargo at Havre.”  I t  is 
thus suggested tha t the form of the b ill of lading 
threw this charge, fo r which they would not other
wise have been liable, upon the plaintiffs. Have the 
p la in tiffs made out any cause of action? In  the 
absence of evidence, a ll I  can say upon the facts 
before me, and assuming tha t the burden is upon 
the plaintiffs, is tha t I  am unable to see tha t they 
have made out a cause of action. I f  the damage 
did, in  point of fact, happen upon the lighters, as 
the defendants say, and i f  the lighters were paid 
by the ship, and i f  the shipowners have been, as 
I  understand they have been, credited w ith a sum
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recovered from the lightermen in respect o f some 
damage which was done on the lighters, then i t  
follows tha t they cannot throw i t  upon the defen
dants. A t  any rate, what I  decide is tha t in  the 
statement of account th is sum is properly charged 
in  the firs t instance by the defendants to the 
plaintiffs, because i t  is a payment made by Marcel 
and Co. fo r the p la intiffs in  respect of something 
which i t  was the p la in tiffs ’ duty and obligation to 
do. P r im a  fa c ie  i t  was properly charged to them, 
and, in  my view, the pla intiffs have not established 
—I  th ink, on the whole, the ir claim is negatived— 
a rig h t against the defendants to recover this over 
from the defendants by way of damages. The result 
is tha t in  th is dispute the defendants are righ t, 
and accordingly entitled to judgment.

Solicitors fo r the plaintiffs, L ig h tb o u n d , Owen, 
and McTver.

Solicitors fo r the defendants, H o lm an, B ird -  
wood, and Co.

Tuesday, Feb, 21, 1911.
(Before H a m i l t o n , J.)

S t e a s s  v . S p i l l e r s  a n d  B a k e r s  L i m i t e d , (a )

M a r in e  insurance— Increased value po lic ies  in  
a d d it io n  to o rd in a ry  po lic ies— Sale o f  cargo on 
c.i.f. term s— R ig h t o f  se lle r to recover in  respect 
o f  increased va lué polic ies.

A  con trac t f o r  the sale o f  a cargo o f  wheat upon  
c.i.f. terms conta ined the fo llo w in g  clause ;  
“  S elle r to give p o lic y  o f  insurance f o r  2 per cent, 
over the invoice am ount, and any am ount in  
excess to th a t f o r  se ller’s account in  case o f  to ta l 
loss on ly .”  There were several dea lings w ith  
the cargo, w h ich  was u lt im a te ly  purchased by 
the defendants. The p la in t if fs ,  who were o r ig in 
a lly  in terested in  the cargo, had, in  a d d it io n  to 
the o rd in a ry  po lic ies  o f insurance, taken out two 
“  increased va lue  ”  po lic ies  w hich they had no t 
passed on to the buyers. A  loss hav ing  occurred, 
the p la in t if fs  sent the defendants the two po lic ies  
in  question, and  asked them  to hand them  to 
the rece iver o f  the cargo, to be handed by h im  to 
the ad jus te rs  f o r  the purpose o f  m a k in g  u p  the 
general average statem ent, and. “  thus establish  
the am ount due to us.”  The u n d e rw rite rs  in  due 
course p a id  the am ounts due under these two 
po lic ies, w h ich  the defendants re ta ined . I n  
a n  ac tion  by the p la in t if fs  f o r  money had and  
received to the p la in t if fs ’ use :

H e ld , th a t the p la in t if fs  were e n tit le d  to succeed 
as the benefit o f  the increased value po lic ies  d id  
no t pass under the con tract o f  sale.

R a lli v. Universal Marine Insurance Company 
L im ited (1 M a r. L a w  Cas. 0 . 8. 160,194, 197; 
6 L . T. Rep. 34) and  Landauer v. Asser (93 L . T. 
Rep. 20; (1905) 2 K . B . 144) d is tingu ished .

C o m m e r c i a l  C o u r t .
Action tried by Hamilton, J., s itting  w ithout a 

j u r y .
The p la in tiffs ’ claim was to recover from  the 

defendants certain sums, amounting together to 
6521. 19s., which the defendants had received in  
respect of two “ increased value”  insurance 
policies effected by the p laintiffs.

The defendants by the ir defence alleged tha t 
they were entitled to receive the policies in  ques

(o) Reported by  L e o n a r d  0 .  T h o m a s , E»q., B a rría te  r-» t-L a w .

[K.B. Div.

tion  from  the pla intiffs, and to  retain the amounts 
due thereunder fo r the ir own benefit.

E . M . P o llock, K .C . and M a ck in n o n  fo r the 
p laintiffs.

B a ilhache , K .C . and Leek fo r the defendants.
The facts and arguments are sufficiently stated 

in  the judgment.
H a m i l t o n , J.—This action is brought by Mr. 

Emanuel Strass, trading as Strass ana Co. 
at Antwerp, against Messrs. Spillers and Bakers 
L im ited, to recover from  them sums amounting 
together to 6521. 19s. which the defendants have 
in  fact received from  the B ritish  and Foreign 
Marine Insurance Company and the London 
Assurance Corporation in  respect of two policies 
effected by Messrs. Strass and Co. originally, 
and whioh have been called increased value policies; 
add the case is pu t by the p la in tiffs  partly  in  con*, 
version, and claiming as damages fo r the conver
sion the fu l l  amount o f the sums recoverable on 
the policies, and partly  as a claim fo r money 
received by the defendants to the p la in tiffs ’ use. 
There are traverses to these claims, and the 
defendants set up tha t they were entitled to receive 
the policies in  question from  Messrs. Strass and 
Co. fo r the ir own benefit, and that, having 
collected the moneys due upon the policies, they 
are entitled to retain them fo r the ir own benefit. 
The facts arise out of a very ordinary transaction 
w ith  regard to the sale of a cargo of Australian 
wheat. On the 30th Dec. 1908, Messrs. Spillers 
and Bakers, through H arris  Brothers and Co., 
brokers, bought a cargo to arrive from Messrs. 
Dewar and Webb, and the cargo was to be shipped 
under b ills  of lad ing to be dated in  Jan. and 
(or) Feb. 1909. U ltim a te ly  the cargo, whioh was 
declared to  them, was the cargo of a sailing 
vessel called the Leon B ureau. There had been 
other dealings w ith  this cargo before i t  reached 
B ritish  waters, and in  particular by a contract in  
sim ilar form  dated the 16th March 1909, Messrs. 
A lla tin i had bought such a cargo from the plain
tiffs, Messrs. Strass and Co., and then they 
in  the ir tu rn  under a contraot which they had 
w ith  Messrs. Dewar and Webb, passed on this 
same cargo which Messrs. Strass declared to them 
under the ir oontract of the 16th Maroh 1909. 
The vessel bound, I  suppose, fo r the Bristo l 
Channel, came to grie f somewhere on the coast 
of Cornwall, and sustained considerable damage; 
bu t there was u ltim ately such salvage tha t the 
claim in  respect of the cargo was only a particular 
average claim and not a general average claim. 
The 26th Aug. 1909 was the date of the average 
adjusters’ adjustment in  respect o f th is loss, and 
on the follow ing day the policies upon the 
cargo fo r 21,3001. were paid on, and thereupon 
the whole transaction, as fa r as the people 
in  th is country were concerned, was sup
posed to be terminated. The policies whioh 
were handed over by Messrs. Dewar and Webb 
to Messrs. Spillers and Bakers and accepted by 
them as. being the policies they had to receive 
under the contract and the policies handed over 
by Messrs. Strass and Co. to Messrs. A lla tin i, and 
I  presume by Messrs. A lla tin i to  Messrs. Dewar 
and Webb, did not include two policies on 
increased value, the policies in  question, whioh on 
the 9th Feb 1909 Messrs. Strass had effected with 
the two English companies tha t 1 have mentioned,
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bat after the loss on the cargo had been adjusted 
and as i t  was supposed closed, Messrs. Strass and 
Oo. appear to have waked up to the fact tha t 
they had two policies—4921. w ith the B ritish  and 
Foreign and 20001. w ith the London Assurance 
Corporatidn—upon which they were entitled in  the 
event tha t had happened to make a claim. I t  is 
important to see what those policies were. The 
voyage was expressed in terms which covered 
the voyage of the Leon B u re a u , and they covered 
the contracts of sale. The subject-matter was 
20001. increased value on about 12,439 quarters of 
wheat per tha t vessel; “  to pay as cargo, but in 
case of general average to pay only the amount 
applying to the excess of contributory value over 
the other insurances effected on the cargo itself, 
w ithout benefit of salvage. Warranted free from 
particular average and as per marginal clauses.”  
There are certain marginal clauses not now 
material. I t  is to be observed tha t in  this policy, 
firs t o f all, i t  is expresssed to be on increased 
value, no doubt the increased value of the cargo, 
but i t  is on inci'eased value. I t  is then provided 
tha t i t  is to  pay as cargo, showing tha t i t  is not 
in the ordinary sense a mere insurance on cargo, 
and i t  is then provided tha t the policy is to pay 
general average not p a r i  passu w ith a ll other 
portions o f the cargo or a ll other policies on 
cargo, but only in  a particu lar way. I t  is 
then warranted free from particular average, and 
finally i t  is w ithout benefit o f salvage ; i t  is an 
honour polioy. I t  appears to me to be quite 
clear tha t tha t is a policy of such a sort 
that i f  i t  had been tendered as one of the 
policies on the cargo attached to the b ill of lading 
the bnyer under any one of these contracts 
m ight ju s tly  have excepted to it, tha t he could 
not pu t i t  in  suit because i t  was an honour 
policy, tha t he m ight not be ab'e to recover 
general average t )  the fu ll amount of his liab i
lity , tha t he could in  no case recover particular 
average, and tha t there was the point to be taken 
tha t i t  was not expressed to be on cargo, but 
expressed to be on increased value of cargo. I  
th ink  also the object of tha t policy is quite clear. 
I t  was a speculation, a perfectly legitimate specu
lation, but i t  was a speculation such as is con
stantly effeoted by means of honour policies in 
view of the fact tha t there were changes taking 
place in the market fo r wheat which m ight lead 
M r. Strass to desire to have some fu rther busi
ness protection than the mere insurance of the 
cargo. I  am to ld by Mr. Capel Cure, a highly 
experienced broker at L loyd ’s, whose evidence 
was neither contradicted nor iu  any way chal
lenged, that th is form of insurance is common 
not as a mode of insuring cargoes but as I  
understand i t  ancillary to the trade in  grain, 
tha t U is a mode o f insurance which is treated as 
binding and definitive aud, as soon as.it is made, 
the value once insured is final, and cannot be 
reduced i f  there is a shortage shipped, and that 
the premium is due whether the whole amount of 
the cargo reaches the sum which the increased 
value fixes or whether i t  does not, and fina lly that 
i t  is the class of insurance upon which in  business 
underwriters pay as a matter of course to the 
party bolding the policy, although fo r the pur
pose of proof they do expect to have a particular 
average statement produced to them to verify 
that there has been a loss of the cargo referred 
to. Those two policies Messrs. Strass sent to

Messrs. A lla tin i in  a letter, dated the 20th Dec., 
asking them to hand them to the receiver 
of the cargo to be handed by him to the 
adjusters fo r the purpose of making up the 
general average statement, “  and thus establish 
the amount due to us.”  Messrs. A lla tin i, 
according to the practice as between in te r
mediate buyers and intermediate sellers, pass 
this on ultimately to Messrs. Dewar and Webb, 
through whom i t  reached Messrs. Spillers and 
Bakers. The policies were forwarded to Messrs. 
Spillers and Bakers in a le tter from Messrs. 
Harris Brothers, brokers fo r Messrs. Dewar and 
Webb, dated the 24th Dec., which, quoting the 
language of the le tter received by Messrs. Dewar 
and Webb from Messrs. A lla tin i, said that they 
were forwarded to the receivers of the cargo “  in  
order that the average adjusters should include 
them in their statement fo r general average and 
secure the claim the insurers may have under 
the if policies.”  Before the 28th Dec. owing to 
some expression of doubt by Messrs. A lla tin i to 
Messrs. Strass as to whether there was much 
likelihood of recovering any more, Messrs. Strass 
had asked to have the policies of insurance 
returned to them. Messrs. A lla tin i passed on tha t 
request to get the policies back, and i t  reached 
Messrs. SpillerB and Bakers in  a le tter of the 
28th Dec. from Harris Brothers and Co. in  these 
terms: “  K ind ly  return us documents of above 
and oblige ”  Messrs. Spillers and Bakers replied 
to both these two communications on the 
29th Dec., acknowledging the receipt of the 
increased value policies from the sellers of th is 
cargo of wheat, add ing: ”  We do not see, how
ever, how the insurers can have any claim under 
these policies under general average.”  They 
acknowledged the receipt of the memorandum and 
noted tha t Messrs. Dewar and Webb wish the 
documents relating to the cargo to be returned to 
them and asked what documents were meant:
“  Do they mean the b ill o f lading, &c.”  I  do not 
th ink  there can be any doubt tha t although the 
language used by Messrs. A lla tiu i’s representa
tive was possibly obscure, the expression being 
“  to include them in their statement fo r general 
average,”  i t  was tolerably clear to Messrs. Spillers 
and Bakers, who I  do not find dispute this 
and certainly they have given no evidence to 
the contrary, tha t these documents were not sent 
to them for their benefit, and that there was 
no intention on the part of the person from whom 
they ultimately came apart from any contractual 
obligations be m ight have already entered into to 
hand them those documents at this late hour so 
tha t they m ight use them and receive the money 
fo r themselves. I  th ink  they m ight be well par
doned fo r not quite understanding what docu
ments were to be returned, seeing tha t they were 
asked simultaneously to return the documents 
and to receive the increased value policies. W hat 
they did with the documents was prom ptly to 
send them simultaneously w ith their reply to 
H arris Brothers on the 29th Dec., the ir own 
London insuiance brokers, asking them not to 
cause the amounts to be collected fo r the benefit 
o f Messrs. Strass, but to get a supplementary 
particu lar average statement made up saying that 
there m ight be a recovery of the proportion due 
under these policies from the underwriters, and 
tha t meant tha t there m ight be a recovery from 
the underwriters fo r the benefit of Messrg.
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Spillers and Bakers, and I  th ink  i t  is quite clear 
tha t Messrs. Spillers and Bakers at once took the 
view tha t these were policies which they were 
entitled to keep because they were receivers of the 
cargo, because these policies had been taken out 
by somebody who at the time in  question and at 
the time of the loss had ceased to have any 
property in  the cargo, and tha t therefore whether 
on general principles or on the exaot terms of 
this contract I  do not know, the benefit o f those 
policies now belonged to themselves as the only 
persons w ith an insurable interest in  the cargo at 
the date of the loss. The result was tha t through 
the London brokers Messrs. Francis and Arnold, 
the Cardiff average adjusters, who prepared the 
orig inal adjustment, prepared the supplementary 
adjustment stating the alteration that was made 
in  the various claims on the various policies by 
reason of the bringing in to  account of these two 
policies, plus two others of the same kind that 
Messrs. A lla tin i had forwarded which Messrs. 
Francis and A rnold say since the average adjust
ment was completed had been ascertained by the 
receivers of the cargo to have been effected. 
In  due course the underwriters on production of 
the policies paid on the London assurance policy 
5241. Os. 9d. and on the B ritish  and foreign policy 
1281. 18s. 3d. making up the amount claimed in 
this action, and the payment was duly endorsed 
upon the policies. W hile th is was going on 
Messrs. Strass were anxious to see their 
documents again. On the 19th Jan. there was 
sent to  Messrs. Spillers and Bakers by Harris 
Brothers a request which came ultim ately from 
Messrs. Strass fo r the return of these two policies. 
On receipt of tha t le tter on the 20th Jan. Messrs. 
Spillers and Bakers said tha t as soon as the 
policies came back to the ir hands they would 
return them. On the 4th Feb. in  answer to a 
fu rthe r request fo r the ir return Messrs. Spillers 
and Bakers made the same excuse, tha t they were 
s till in  the hands o f the insurance brokers. On 
the 5th Feb. the insurance brokers did return 
them to Messrs. Spillers and Bakers and they in  
tu rn  on the 7th Feb., returned them to Messrs. 
H arris Brothers, add ing : “  Return the same to 
us when done w ith and oblige.”  In  due course 
they reached Messrs. Strass. Messrs. Strass’s 
advisers observed tha t the policies had endorsed 
upon them the fact tha t the amount payable had 
been paid, and tha t they were therefore of no 
fu rther use to Messrs. Strass. The documents 
were sent to Messrs. Spillers and Bakers fo r the 
purpose of passing out of the ir hands, and i f  
they had been dealt w ith fo r the benefit of 
Messrs. Strass, as Messrs. Strass wanted them to 
be dealt with, they s till would have passed out 
of Messrs. Spillers and Bakers’ hands. I  do not 
th ink, therefore, that by reason of the ir not being 
returned at once Messrs. Strass had any ground 
of complaint. I  do not see any reason to suppose 
tha t they were out of Messrs. Spillers and Bakers’ 
hands longer than would have been necessary 
fo r the purpose fo r which they were orig inally 
sent. When they came back to Messrs. 
Spillers and Bakers they were prom ptly sent 
back to Messrs. Strass, and I  see no ground 
fo r saying there was any conversion of the 
policies themselves by demand and refusal 
to return them. I  think, however, i t  is perfectly 
clear that Messrs. Spillers and Bakers received.
them for one purpose, and dealt w ith them for

another purpose, and did so doubtless because 
they thought they had a righ t to do so. B u t at 
the same time I  do not th ink  there can be any 
doubt tha t i t  was perfectly clear to thpm that 
they were asked to collect money on these policies 
fo r a th ird  person, and tha t unless therefore they 
were entitled to collect the money fo r their own 
benefit they were in  the position of persons who 
had no righ t to  use the policies, or collect the sums 
except fo r the benefit of tha t th ird  person, and on 
the terms of accounting to him. Eow, the main 
ground alleged by Messrs. Spillers and Bakers 
fo r the ir claim to retain the money turns on the 
construction of the contract. The contract is on 
the London Corn Trade Association, Australian 
wheat contract form, and this particular form is 
dated 1906, but i t  certainly is not shown to me 
tha t the material clauses in  the policy are not of 
probably much older date. Each one of the con
tracts relating to th is cargo was on th is form, 
although there are one or two differences not only 
w ith regard to price, but in  regard to minor 
matters inserted in  w riting. This is the 16th 
March contract. I t  is a contract fo r sale at the 
price of 39s. 6d. per 4801b., including fre igh t and 
insurance to any safe port in the United Kingdom, 
and then follows this observation later on : 
“  Seller to give policies of insurance fo r 2 per 
cent, over the invoice amount, and any amount 
over th is to be fo r seller’s account in  case of 
to ta l loss only.”  I t  is said by the defendants 
the words “  including fre igh t and insurance ”  
mean tha t the subject-matter of the sale is an 
insured cargo, and tha t tha t must mean a cargo 
as i t  is insured by the seller, tha t i t  does 
not mean merely a cargo which the seller 
hereby undertakes before the buyer accepts 
i t  to get insured in  accordance w ith this 
contract, and tha t in  the case where he has 
insured i t  already, or does insure i t  to an 
extent in  excess of the obligation of the contract, 
i t  is a sale of the cargo as so insured, and there
fore passes to the buyer the benefit o f such 
insurance as effected. A u thority , i t  is said, 
exists fo r this in  the case of R a l l i  v. U n ive rsa l 
M a rin e  Insu rance  C om pany L im ite d  (sup.). 
There the contract was fo r a cargo at 53s. 7\d .  
per quarter, including fre igh t and insurance, 
and in  language somewhat differing, bu t sub
stantia lly to the same effect, both members of 
the court said tha t i t  is a question of the con
struction of tha t contract, and tha t in  their view 
the contract means tha t the wheat was sold as 
insured at the value which the vendors had set 
upon i t  in  the policies of insurance which they 
had effected. Upon tha t i t  is said th is contract 
sells this cargo, and i t  is as between every in ter
mediate seller and buyer insured at the value 
which the vendors set upon i t  in  any policies of 
insurance including policies on increased value 
which they had effected. And then i t  is deduced 
from tha t that although there is no p riv ity  of 
contract between Messrs. Spillers and Bakers and 
Messrs. Strass, s till, in  some way which I  do not 
quite appreciate, Messrs. Spillers and Bakers are 
entitled to claim the policies which Messrs. Strass 
had effected on the increased value, upon the 
ground tha t in  the ordinary course of business, 
which I  have no doubt is the case, the policies 
attached to the bills of lading when handed over 
by th.e original sellers would probably be the 
same policies that would continue to be attached
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to the bills of lading when they reached the 
hands of the ultimate buyer unless i t  was 
necessary to reduce the amount by taking away 
some second or th ird  policy tha t had been 
attached to the original b ill of lading. Assuming, 
however, that they are in  a position to say 
tha t they can claim from  the persons w ith whom 
they have p riv ity  of contract, the delivery of some 
insurance not effected by such persons, or assum- 
ing that they are in a position to say that the 
policy intended in  December 1908 between Messrs. 
Spillers and Bakers, and Messrs. Dewar and Webb 
is a policy not effected un til 1909, and then by Strass 
and Co., obviously according to his own ideas for 
his own benefit, one s till asks one’s self the ques
tion  : How is that sentence to be reconciled w ith 
the subsequent clause, “  Seller to give policy of 
insurance fo r 2 per cent, over the invoice amount, 
and any amount in  excess to be fo r seller’s 
account in  case of to ta l loss only,”  a clause which 
is of the utmost importance, which did not exist 
in  R a lli 's  case, and to which the clause which did 
exist in  R a l l i ’s case does not appear to me equivi- 
lent P The clause in  R a l l i ’s case was, “  In  exchange 
fo r bills of lading and polioies of insurance 
effected w ith approved underwriters.”  Here this 
clause is at the pains to specify the amount of the 
policies tha t are to be hqnded over instead of 
leaving tha t to be determined, as i t  was 
in  R a l l i ’s case, exclusively by reference to 
the price “ including fre igh t and insurance.”  
W hy should the parties specify here the amount 
of the policies of insurance which are to be given 
i f  the true meaning of the contract was under 
the words “ including fre igh t and insurance ”  that 
the policies to be given were the policies, in  fact, 
effected by the seller P The answer tha t is given 
by Messrs. Spillers and Bakers is, That is because 
i t  is necessary to  provide, in  favour of the buyer, 
a minimum insurance which he is to have. The 
obvious answer to tha t is, that i t  does not say 
“  minimum ’ ; there is no suggestion of minimum. 
I t  says “  Sellers to give policies of insurance fo r 
2 per cent, over the invoice amount,”  a provision 
which seems directly pointed to giving not a 
minimum nor a maximum, but to bind the seller 
to insure effectively not only fo r the invoice 
amount, but fo r the margin which w ill be so much 
in favour of the buyer, and any amount over this 
to be fo r sellers’ account in  case of tota l loss only. 
I t  is said—and I  th ink  rig h tly—that the provision 
“ in  case of to ta l loss on ly ”  means tha t any 
amount over this is not to be for seller’s account in 
cases of particular average loss only, but the 
question is, what any amount over this may mean. 
Messrs. Spillers and Bakers want to read tha t as 
equivalent to : Any policy over th is amount to be 
fo r buyers’ account, except in  case of tota l loss 
only. I  do not th ink, w ithout doing violence to 
the words, they can be so construed. I t  appears 
to me whether the object of these words was 
to deal w ith the case of L a n d a u e r  v. Asser (awp.), 
or whether i t  is older than that, and the clause 
is intended to deal w ith the case of a policy 
fo r more than invoice value plus 2 per cent, 
being, in  fact, handed over, the object of i t  is 
to seoure tha t of the policies under which the 
seller is bound to give any surplus over the 
invoice value plus 2 per cent, is in case of tota l 
loss only to bo fo r seller's account. The 
seller is to give policies for an amount which is 
fixed, and then the next words, I th ink, mean ;
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And any amount, tha t is to  say in  the policies 
to be given by the seller, over and above the 
definite amount is to be fo r seller’s account in  
case of to ta l loss only. In  th is case i t  happened 
fo r the convenience of business tha t between 
Messrs. A lla tin i and Messrs. Strass, and again, 
as I  understand, between Messrs. A lla tin i and 
Messrs. Dewar and Webb a policy was handed 
over which was in  fact somewhat in  excess of 
the invoice value between those two parties, the 
invoice value, of course, sh ifting w ith  every pair 
o f contracting parties and 2 per cent, over and 
above it,  and in such a case as happened here, 
and I  daresay may happen often, i t  is said tha t 
the amount over th is defined amount is to be fo r 
seller’s account in  case of to ta l loss only. That 
seems to me to have no relation at a ll to  fix ing a 
minimum, i t  is a clause fo r the purpose of fix ing 
the amount of insurance that the seller is bound 
to effect, and, looking at th is contract of 
Messrs. Spillers and Bakers in  December 
as they looked at i t  in  R a l l i ’s case, i t  
is not effected in  view of some policies 
already made, i t  is effected in  view of insurances 
to be made, and in  the case of insurances to be 
hereafter made there can be no obligation beyond 
tha t of insuring fo r the invoice amount plus 2 per 
cent. Furthermore, I  th in k  i t  is quite clear that 
such a policy as th is is not the k ind of policy tha t 
the seller could have tendered to the buyer in  
discharge of his obligations to insure, nor is i t  
in  accordance w ith  the transaction, as i t  appears 
to me, to regard th is policy as w ith in  the category 
of the policies tha t are intended to be attached 
to the documents and to satisfy a contract of 
sale c. f. and i. This is the orig inal seller’s 
own private speculation. Whether or not the 
underwriters choose to pay is a matter fo r them, 
but i t  is a speculation of his own entered in to 
fo r a perfectly in te llig ib le  reason, but not 
intended to be part of the contract of 
purchase and sale, and as I  suggested
in  the course of the argument upon Messrs. 
Spillers and Bakers’ construction, I  do not see 
how the conclusion could be avoided of causing 
the ultimate receiver of the cargo to be also the 
ultimate collector o f a ll and any increased value 
insurances which m ight have been effected prior 
to their sale by each and every one o f the various 
sellers in  the chain between the orig inal seller and 
the ultimate buyer, the result of which would be tha t 
the receiver would be entitled not only to receive 
a complete indemnity upon the policy which is 
attached to the b ill o f lading, bu t to recover the 
aggregate of sums collectable upon a series of 
speculations entered in to by a series of sellers fo r 
the ir own private purposes—a consequence tha t 
seems to me to be impossible. Under the circum
stances I  th ink tha t Messrs. Spillers and Bakers 
have no rig h t to this money; they thought they 
had, but i t  appears to me they had no t; they 
collected the money fo r themselves i t  is true, 
intending to keep i t  but w ithout r ig h t to do so. 
I t  is said their intention w ith regard to its  receipt 
does not prevent the money being in  the ir hands 
money received to Strass’ use, but the intention of 
the underwriters w ith regard to the paying of 
i t  would, and I  was then invited to find a& a 
matter of fact that the underwriters when they 

aid this money over to the broker for Messrs, 
pillers and JBakers intended that the m o n e y  

should go to a.ud stay  with Messrs. Spillers and
4 Q



K .B .] F a ir f ie l d  Sh ip b u il d in g  &  E n g in e e r in g  Co. v . G a r d n e r , M o u n t a in , & Co. [K .B .

594 M ARITIM E LAW  CASES.______________________

Bakers, and not go beyond them, I  am quite at a 
loss to understand how I  am to draw that 
inference, the facts are a ll against it .  There 
can be no question that the underwriters before 
they paid on these policies read the terms. On 
the evidence of Mr. Capel Cur9 theie is no 
doubt i t  is a fam ilia r transaction. The under
writers knew of the transaction and of the 
terms. There was a round sum policy, an 
honour policy free from particular average, and 
a policy not expressed to be on cargo but on 
increased value, to pay as cargo, and therefore I  
should th ink  i t  is perfectly clear tha t when they 
paid they appreciated quite sufficiently tha t this 
was not the sort o f policy tha t is tendered by an 
ultimate receiver of goods, bu t is such a policy as 
is tendered by persons who wish independently to 
issue the goods to protect themselves against the 
gyrations of the market. Prom tha t I  should 
in fe r they not only meant to  pay whoever could 
give them a good discharge, and in  my opinion 
the persons who could give them a good discharge 
were Messrs. Strass, but they quite sufficiently 
appreciated whatever the name of the party 
m ight be tha t the persons they were paying were 
persons who probably had no insurable interest 
in  the cargo, and who probably were persons 
wbo had parted w ith such insurable interest as 
they once had had. That is the description of 
Messrs. Strass and is not the description of 
Messrs. Spillers and Bakers. I  therefore in fer 
in  fact i f  i t  be material tha t the intention of 
the underwriters was to pay the persons who 
occupy, and who alone occupy, the position of 
Messrs. Strass, and that being so the only 
obstacle tha t is suggested to the argument that 
i f  they were wrong on the contract Messrs. 
Spillers and Bakers owe this money as money 
had and received to the use of Messrs. Strass 
seems to me to fa il because I  do not in terpret the 
language of Kennedy, J. in  L a n d u e r  v. Asser (sup.) 
as applicable to the present case. H is remarks 
are applicable to a case where as part of the trans
action in pursuance of the contract of purchase and 
sale a policy, or equivalent of a policy, was handed 
over fo r more than the contract amount, I  do not 
th ink  i t  has any application to the present case 
where the transaction of purchase and sale was 
completed and performed long before, and when 
»bat was being done was the collection of some 
independent policies or sums claimed by the 
original seller to be his, quite independently of 
the subsequent transactions and dealings w ith the 
cargo. I  th ink, therefore, there must be judgment 
fo r the plaintifEs fo r the amount claimed w ith 
costs.

Solicitors fo r the plaintifEs, W altons  and Co.
Solicitors fo r the def ndanfcs, Thomas Cooper 

and Co.

W ednesday, Feb. 22, 1911.
(Before Sc r u tt o n , J.)

F a ir f ie l d  Sh ip b u il d in g  a n d  E n g in e e r in g  
C o m p a n y  L im it e d  v . G a r d n e r , M o u n t a in , 
a n d  Co. L im it e d , (a)

M a rin e  insurance — Broker— L ie n  on Policies— 
Estoppel.

The p la in tiffs , builders of a  steamship, were in

Jan . 1908 mortgagees in  possession. On the 
28th  Jan . 1908 they chartered her, w ith  an option  
of purchase, on tim e charter.

Clause 6 provided that the charterers were to insure  
the hu ll, dkc., a t L lo yd ’s in  the owner’s name for 
40,000/. a ll r isks, and  20,000/. total loss ordy. 
“ A l l  policies to be held by approved London  
brokers, who shall deal w ith  a ll c la im s as they arise 
on behalf o f owners, and charterers sha ll have a ll 
the benefit and shall be held free of a ll c la im s and 
lia b ilit ie s  covered by the sa id  polic ies.”  The 
charterers instructed the defendants, insurance 
brokers, to effect a number of policies on the 
steamship, inc lud ing , beside the 40,000/. a ll risks  
and 20,000/ to ta l loss on ly, insurances on d is
bursements and fre ight. A t  the request of the 
charterers the defendants wrote to the p la in tiffs  a 
letter dated the 19th M arch  in fo rm ing  them of the 
insurances fo r 40,000/. and  20,0101., and con 
eluding : “ We have received instructions from  
the charterers to hold the above policies to your 
order, which we hereby undertake to do, subject to 
our lie n  on same fo r u n p a id  prem ium , i f  any.”  
A t th is  time the defendants had an agreement w ith  
the charterers that, though prem ium s were due on 
one payment from  the defendants to the under
writers, the charterers should pay the defendants 
in  fou r payments, one cash down, and three by 
three, s ix , and n ine  months’ b ills  w ith  interest. 
The charterers in form ed the p la in tif fs  of th is  
arrangement, and also that they need have no 
m isgivings as to the un p a id  po rtion  A s  a 
m atter of fact the cash po rtion  was not pa id  as 
arranged The firs t b i l l  became due on the 
21st June  1908, and the defendants extended the 
tim e fo r payment fo r  one month, and in form ed the 
p la in tiffs , who d id  not object. On the 29th  June  
i t  was brought to the p la in t if fs ’ attention by their 
brokers that defendants m ight have a c la im  J o r  
prem ium s to set off against any sum they collected 
fo r losses. The steamship suffered damage, and 
the p la in tif fs  p a id  the cost of repairs. On the 
24/ h J u ly  the defendants in form ed the p la in tiffs  
that the postponed b il l  was not pa id , and that 
“  i f  not p a id  by the charterers on M onday next 
we shall be compelled to cancel these po lic ies”  ; 
and on the 29th J u ly  in form ed the p la in tif fs  that 
the cash po rtion  of the prem ium  was s t i l l  unpaid, 
and they m ust cancel the policies unless the p la in 
t if fs  guaranteed them the cash payment of 
838/. 18«. and the b il l  fo r 6351. 8s. 8d. The
p la in tiffs  d id  not guarantee the payments, and the 
defendants thereupon cancelled the policies and 
received a large sum fo r re tu rn  prem ium s. The 
brokers then, w ith  the consent of the p la in tiffs , 
collected the average loss, but claimed to re ta in  it  
by v irtue  of the ir lie n  fo r premiums.

I n  an action brought by the p la in tif fs  cla im ing  
768/. 11s. lid . as balance of a  loss collected by the 
defendants as brokers, after crediting them w ith  
certa in prem ium s p a id  by them :

Held, (1) that the u n p a id  prem ium s m ust be lim ited  
to those on the two policies in  question ;  and (2) 
that the defendants, being under no duty to 
disclose to the p la in tiffs  the amount of premiums 
un p a id , were not estopped from  alleging that 
the cash portion of the p rem ium  was in  fact 
unpaid.

Quajre, whether a lie n  on documents gives a lien  on 
proceeds collected under them ?

West of England Bank v. Batchelor (46 L  1 ■ 
Rep. 132; 51 L  J. 199, Gh.) considered.(a) R eported by L eonard O. T homas, E iq ., B » rrts te r-» t-L a w .
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C o m m e r c ia l  Co u r t .
Action tried by Scrutton, J. s itting  w ithout a 

ju ry .
The p la in tiffs  claimed from the defendants 

768Z 11s. l id .  balance of a loss collected by the 
defendants as brokers after crediting them with 
certain premiums paid by them.

The defendants by the ir defence alleged tha t 
they had a lien fo r a large amount of premiums 
which overtopped the p la in tiffs ’ claim.

The facts are set out in  the judgtnent.
D anckw erts, K.C., A tk in ,  K.C., and B o w la tt fo r 

the plaintiffs.
B ailhache , K.C. and Leek fo r the defendants.
The facts and arguments are sufficiently stated 

in  the judgment.

Sc r u t t o n , J.—In  this case the pla intiffs 
claimed from  the defendants 768Z, 11s. l id . ,  
balance of a loss collected oy the defendants 
as brokers, after crediting them w ith certain 
premiums paid by them. The defendants replied 
that they had a lien fo r a larger amount of 
piemiums which overtopped the p la in tiffs ’ claim. 
Tbe p laintiffs, who had b u ilt the steamship 
V u ltu rn o , were in  Jan. 1908 mortgagees in  pos
session. On the 20th Jan. 1908 they chartered 
her, w ith an option of purchase, to Messrs. 
Robertson, Shankland, and Co. on time charter. 
Clause 6 provided that the charterers were to 
insure the hull, &c.. a t L loyd ’s in  the owners’ 
name fo r 40,0001. a ll risks, and 20,000Z. to ta l loss 
only. “  A ll  policies to be held by approved 
London brokers, who shall deal w ith a ll claims as 
they arise on behalf o f owners, and charterers 
shall have a ll the benefit, and shall be held free 
of a ll claims and liab ilities covered by the said 
policies.”  W hat th is clause, which is a printed 
clause altered in w riting, means in  its ultim ate 
form  is very doubtful. Messrs. Robertson, 
Shankland, and Co. instructed the defendants, 
who are insurance brokers, to effect a number of 
policies on the V o ltu rno , including, beside the 
40.000Z. a ll risks, and 20,0001. to ta l loss only, 
insurances on disbursements and fre ight. A t  the 
request of Messrs. Robertson, Shankland, and 
Co. the defendants wrote to the pla intiffs a le tter 
dated the 18th March, in form ing them of the 
insurance^ fo r 40,0001. and 20,0001., and con
cluding : “  We have received instructions from 
Messrs. Robertson, Shankland, and Co. to hold 
the above policies to your order, which we hereby 
undertake to do, subject to our lien on same fo r 
unpaid premium, i f  any.”  A t this time the 
defendants had an agreement w ith Messrs. 
Robertson, Shankland, and Co. tha t though 
premiums were due on one payment from the 
defendants to the underwriters, Shankland should 
pay the defendants in  fou r payments, one cash 
down, and three by three, six, and nine months’ 
b ills w ith interest. Messrs. Shankland to ld  the 
p la in tiffs o f th is arrangement, adding tha t the 
p la in tiffs need have no misgivings as to “ the 
unpaid portion,”  and I  have no doubt the plain
tiffs  believed in  consequence tha t the cash portion 
was paid. In  fact i t  was not. On the 13th A p ril 
the p la in tiffs wrote to the defendants : “  W ill  you 
k ind ly  te ll us the dates at which the premiums 
fa ll due, and in  each case advise us tha t you have 
received the respective amounts ? ”  The defen
dants answered: “ The b ills  fo r the insurance

fa ll due as follows ”  (giving the dates). “  In  the 
event of any of these instalments not being paid 
on the due date, we w ill advise you as requested.”  
I t  would in  the lig h t of after events have been 
better tha t the defendants should have added, as 
was the fact, “  There is a cash payment now 
due,”  and have informed the p la intiffs i f  i t  was n >c 
paid. B u t they honestly thought the p la in tiffs 
were asking about the bills, and believed the cash 
payment was safe, and the p la intiffs thought 
they had Messrs. Robertson, Shankland’s assur
ance tha t the cash payment had been made. 
The firs t b ill became due on the 21st June 1908. 
The defendants extended the time fo r payment 
fo r one month, and informed the p laintiffs, who 
thought i t  curious, bu t did not object. On the 
29th June i t  was brought to p la in tiffs ’ attention 
by the ir brokers tha t defendants m ight have a 
claim fo r premiums to set off against any sum 
they collected fo r losses. The V o ltu rn o  suffered 
damage, and the p la in tiffs  paid the cost o f repairs. 
On the 24th Ju ly  the defendants informed the 
pla intiffs tha t the postponed b ill was not paid, 
and tha t “ i f  not paid by Messrs. Robertson, 
Shankland, and Co. on Monday next we shall be 
compelled to cancel these policies and on tbe 
29th Ju ly  informed the p la in tiffs tha t the cash 
portion of the premium was s till unpaid, and 
they must cancel the policies unless the p la intiffs 
guaranteed them the cash payment of 838Z. 18s. 
and the b ill fo r 635Z. 8s. 8d. The pla intiffs did 
not guarantee the payments; the defendants 
thereupon cancelled the policies and received a 
large sum fo r return premiums. This was done 
w ithout objection from the p la in tiffs  or Messrs. 
Robertson, Shankland, and Co., but I  must not 
be taken as deciding that a broker whose only 
interest in  a policy in  his name is a lien fo r 
unpaid premiums can, w ithout the assent of the 
assure'd, cancel the policy, and collect return 
premiums. The brokers then, w ith the consent 
of the pla intiffs, collected the average loss, but 
claimed to retain i t  by virtue of the ir lien fo r 

remiums. This the p la in tiffs objected to, and 
rought this action. The points taken by the 

p la intiffs were: (1) That the defendants had no 
general lien against them fo r premiums due from 
Messrs. Robertson, Shankland, and Co. other 
than those on the two policies fo r 40.000Z. and
20,0001. (2) That the defendants were estopped 
by the letters of March and A p r il from  alleging 
tha t the cash portion of the premium had not 
been paid. S trik ing  out the premiums on the 
other policies on the V o ltu rno , and the cash 
portion of the premiums on these two policies, 
and giving credit fo r the return premiums, the 
pla intiffs admitted tha t the defendants were 
entitled to retain roughly 300Z. The p la intiffs 
declined to raise the point tha t though the 
brokers had a lien on the policies they had no lien 
on the proceeds collected under them, and tha t 
even i f  they could have resisted a claim by Messrs. 
Robertson, Shankland, and Co. fo r the proceeds 
by setting off, or counter-claiming fo r the 
premiums, they could not do so against the 
p laintiffs, who were not personally liable fo r 
premiums. On the effect o f  a lien on documents 
I  refer to the remarks of F ry, J. in  West o f  
E n g la n d  B a n k  v. B a tch e lo r (46 L. T. Rep. 132; 
51 L. J. Ch. 199); and I  must not be taken as 
deciding tha t a lien on documents gives a 
lien on proceeds collected under them. Dealing
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now w ith the two points raised by the p laintiffs. 
I t  is undoubted tha t an insurance broker has a 
lien on a policy against his employer not only fo r 
premiums due in  respect of tha t policy, bu t also 
fo r premiums due on other policies he is instructed 
to effect by the same employer. And in  th is case 
the defendants undoubtedly had such a general 
lien against Messrs. Robertson, Shankland, and 
Co. and (or) the New York and Continental Line. 
B u t here they undertook to hold the two policies 
to the order of the p la intiffs, who act upon the ir 
undertaking by abstaining from  taking action 
against the charterers. This undertaking does 
not seem to me to be a contract, fo r I  see no con
sideration fo r i t ; but I  th ink  i t  is a statement of 
the defendants’ position, which they are estopped 
from  contradicting. I f  i t  had been unqualified in 
my view, the defendants would have been estopped 
from asserting against the pla intiffs tha t they 
held the policies subject to  any lien, whether 
general or particular. B u t i t  is qua lified: 
“  Subject to our lien on same fo r unpaid premium, 
i f  any.”  I  th ink  th is reservation must be read 
against the defendants, and in  my view i t  is not 
clear enough to reserve the ir general lien. The 
defendants, indeed, shrank from  saying they had 
a general lien fo r any premiums due from Messrs. 
Robertson, Shankland, and Co. on any ship, and 
endeavoured to l im it i t  to  premiums on other 
policies on the V o ltu rno . I  th ink  the unpaid 
premiums must be lim ited to those on the two 
policies in  question. The p la in tiffs fu rthe r con
tended tha t the defendants were in  some way 
estopped from alleging tha t the cash portion of 

remium was unpaid. W hile  I  agree tha t the 
usiness effect of the transaction has been that 

the defendants have given time to Messrs. 
Robertson, Shankland, and Co. at the expense of 
the pla intiffs, I  cannot Bee any legal ground for 
depriving them of their lien fo r this portion of 
the premium. They have made no false state
ment of fact tha t the cash premium is paid ; they 
have not stated tha t the only sums remaining due 
are the three bills ; and they were under no duty 
to disclose to the p la in tiffs  the amount of 
premiums unpaid. The pla intiffs are not sureties 
who are discharged from  lia b ility  by giving time 
to the principal debtor. For these reasons I  
decide this contention against the pla intiffs. The 

arties must make the necessary adjustments of 
gures, and mention the result to  me in  order tha t 

I  may give form al judgment and dispose of the 
costs.

Solicitors fo r the p laintiffs, L y n e  and H o lm an .
Solicitors fo r the defendants, W ill ia m  A . C rum p  

and Son.

Wednesday, M a rc h  8,1911.
(Before Sc r u tt o n , J.)

Sa il in g  Sh ip  K y n a n c e  Co m p a n y  L im it e d  v.
Y o u n g , (a)

M a rin e  insu rance  — P o lic y  covering voyage to 
“  p o rt o r ports , place o r places o f  c a ll a nd  {or) 
d isch a rg e ’ ’— C h a rte r-p a rty — One p o r t  o f  d is 
charge nam ed the re in— Vessel proceeding to 
second p o rt— T o ta l loss— R ig h t o f  assurea to 
recover.

A  sh ip  was insu red  by a p o lic y  o f  insu rance  f o r  a 
(a) Reported by LBONi.au C .T homas, Esq,, Barrister- a 1-Law.

voyage f r o m  Newcastle, N .S .W ., “  to p o rt or 
p o rts , p lace o r places o f  ca ll and  {or) d is 
charge backwards and  fo rw a rd s  and  fo r 
w ards  an d  backwards, in  any o rde r or 
ro ta tio n , on the West Coast of̂  S ou th  Am erica, 
and w h ile  in  p o rt f o r  t h i r t y  days  ̂ a fte r  
a r r iv a l,  however em ployed, o r u n t i l  s a ilin g  on 
next voyage, w hichever m ay  f i r s t  occur.”  B y  the 
term s o f  a c h a rte r-p a rty  the vesssel was to load  
a cargo o f  coal a t  Newcastle , N .S .W ., and  to 
discharge a t V a lp a ra iso , an d  the b ills  of la d in g  
were issued m a k in g  i t  de liverab le  a t th a t port. 
U nder a second c h a rte r-p a rty  she was to proceed 
to T ocop illa  and  there load  a cargo o f n itra te  fo r  
a E uropean p o rt. On reach ing  V a lp a ra iso  i t  was 
agreed between the shipowners and  the charterers  
u n d e r the f i r s t  ch a rte r-p a rty  tha t, instead  o f 
d e live ring  the whole o f  the cargo o f  coal a t 
V a lpa ra iso , the vessel shou ld  proceed w ith  800 or 
900 tons o f  coal to  T ocop illa  and  there de live r to 
the charterers. I n  consequence o f  th is  v a r ia t io n  
o f the ch a rte r the ca p ta in  was relieved fro m  
the necessity o f ta k in g  ba llas t on board fo r  
the voyage f ro m  V a lpa ra iso  to T ocop illa . The 
vessel stranded on the voyage an d  became a  to ta l 
loss.

H eld , th a t the loss was covered by the p o lic y .  

C o m m e r c ia l  Co u r t .
Action tried by Scrutton, J., s itting  w ithout a 

ju ry .
The p laintiffs, owners of the ship Kynance, 

claimed against the defendant, a L loyd  s under
w riter, fo r a loss under a policy of marine insur
ance upon the ship K ynance .

The p la in tiffs by the ir points of claim pleaded 
tha t they were fu lly  interested in  a policy of 
insurance dated the 9th May 1910 fo r 35002. upon 
the ship K ynance , valued at 12,0002., fo r a voyage 
“  at and from  Newcastle, N.S.W., to port or ports, 
place or places of call and (or) discharge Dack- 
wards and forwards and forwards and backwards, 
in  any order or rotation, on the West Coast of 
South America, and while in  port fo r th ir ty  days 
after arrival, however employed, or u n til sailing 
on next voyage, whichever may firs t occur.”

The p la in tiffs were also fu lly  interested in  a 
policy dated the 3rd Aug. 1910 fo r 57002. upon the 
K ynance , valued at 10,0002., fo r a voyage “  at and 
from  Valparaiso and (or) port or ports and (or) 
place or places, in  any order or rotation, on the 
West Coast of South America ”  to European ports. 
This policy provided { in te r  a lia ) , “  risk to ^com
mence from  expiration of previous policy ”  and 
“  warranted n itra te  or held covered at a premium 
to be arranged.”

By the terms of a charter-party dated the 
5th Jan. 1910 the K ynance  was chartered by 
Messrs. James and Alexander Brown to load a 
cargo of coal at Newcastle, N.S.W., and there
w ith  proceed to Valparaiso,

W hore . . . hav ing  been reported to  charterers
agents, she sha ll reoeive orders to  discharge there o r at 
a safe p o rt no t no rth  o f P isagua. . . . F re ig h t to r
the  said cargo to  be pa id a t  the ra te o t 17s. per ton.

. . Should the vessel be ordered to  a d ireo t po rt o i
discharge before sailing, 6d. pe r ton  reduction in  above 
fre igh t.

B y a charter-party dated the 17th March lH ^  
the K ynance , described as being “  now at i t eiV, 
castle, N.S.W., to  load fo r C hili,”  was chartered 
to Messrs. Frederick H u th  and Co.
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The charter-party provided (in te r  a lia )  tha t the 
ship “  after delivery of present cargo fo r owners’ 
benefit at C h ili ”  should “  proceed in  ballast thence 
to n itra te  loading port and there receive orders 
from charterers’ agents, said orders to be given 
by charterers’ agents at coal discharge port . . . 
and there load a fu ll and complete cargo of n itra te  ”  
for carriage to Europe.

The K ynance  loaded her cargo of coal at New 
castle, N . S.W., and sailed on the 27th A p ril 1910 
Before sailing the charterers directed that she 
should discharge her cargo at Valparaiso, and bills 
of lading were accordingly issued making the 
cargo deliverable at tha t port. £)n the 10th J une 
1910 she arrived at Yalparaiso, and commenced 
to discharge her cargo. The agents of Messrs. F. 
H u th  and Co. then gave orders tha t she should 
proceed under the charter of the 17th March 1910 
to Tocopilla as the port of loading fo r her nitrate 
cargo.

W hile at Yalparaiso, an agreement was made 
between the captain of the K yn a n ce  and Messrs. 
J. and A. Brown, the charterers under the charter- 
party dated the 5th Jan. 1910, that, in  lieu of the 
discharge of the coal cargo being completed at 
Yalparaiso, 800 or 900 tons of the cargo should 
be carried on by the ship to Tocopilla and dis
charged there, and that, as the presence of that 
cargo on the K ynance  would relieve the captain 
from the necessity of taking on board ballast at 
Valparaiso, there should be a reduction of 3s. per 
ton on the charter-party fre igh t of 16s. 6d. per ton 
upon the 800 or 900 tons to be delivered at Toco
pilla.

Pursuant- to  th is arrangement, fre igh t on the 
cargo discharged at Yalparaiso was paid, leaving 
fre igh t on the 800 or 900 tons to be paid at 
Tocopilla upon delivery of the said cargo at that 
port.

On the 19th Ju ly  1910 the K ynance  sailed from 
Yalparaiso with 800 or 900 tons of coal on board 
bound fo r Tocopilla, and on the 29th Ju ly  1910 
she stranded off Punta Blanca and beca,me a total 
loss by perils of the sea, the p la in tiffs alleging 
tha t the 800 or 900 tons of cargo was lost and, in 
consequence, the fre ight upon it.

The defendant, by his defence, pleaded that 
Yalparaiso became and was the port of discharge 
of the K ynance, and tha t the captain of the 
K ynance, fo r the purpose of proceeding from 
Yalparaiso, the port of discharge, to  Tocopilla, 
the port of loading fo r nitrate, took on board as 
ballast 800 or 900 tons of coal. He admitted that 
the K ynance  sailed from Yalparaiso to Tocopilla 
on the 19th Ju ly  1910 and stranded off Punta 
Blanca and became a to ta l loss w ith the said 
ballasting coal on the 29th Ju ly  1910. He did 
not adm it that the K ynance  sailed w ith  800 
or 900 tons of coal on board, nor tha t the 
800 or 900 tons cargo and. the fre igh t upon i t  was 
lost in  consequence of the loss of the K ynance. 
He denied tha t he was liable fo r a loss under the 
policy of thé 9th May 1910, as the risk thereunder 
had ended before the loss. He brought in to 
court 331. 6s. 8d., the amount claimed by the 
pla intiffs as the defendant’s proportion of the 
to ta l loss under the policy of the 3rd Aug. 1910.

The faets and arguments are sufficiently stated 
in  the judgment.

B ailhache , K.O. and M ack innon  fo r the plaintiffs.
Leslie  Scott, K.C. and Leek fo r the defendant.

[K .B . D iv .

Sc r u tt o n , J.—In  this case the Sailing Ship 
K ynance  Company bring an action against Mr. 
Young, an underwriter, on behalf of himself and 
others, claiming tha t under a policy dated the 
9th May, or in  the alternative under a policy 
dated the 3rd Aug., they are entitled to recover 
in  respect of the to ta l loss of the ship K ynance  a 
sum either of 661. odd under the firs t policy or 331. 
odd under the second. The defendants say tha t 
they are liable under the second policy fo r 331. 
odd, which they bring in to court, and deny 
tha t they are liable under the firs t policy. 
The facts are as fo llows: On the 5th Jan. 1910 
the K yn a n ce  was chartered to Messrs. Brown, 
the well-known coal exporters of Newcastle, to 
load coal at Newcastle, N.S.W., and proceed to 
Yalparaiso fo r orders to a port w ith in  certain 
lim its  on the West Coast of America at a 
fre igh t of 17s. “  Should the vessel be ordered to
a direct port of discharge before sailing, 6d. per 
ton reduction in  above fre igh t.”  On the 
17th Jan. a number of underwriters, including 
the defendant, underwrote a slip fo r the insurance 
of the K ynance. The slip bears the date of the 
17th Jan. On the 17th March another charter 
was made of the K ynance , by which, after delivery 
of present cargo at Chili, i t  was to proceed in 
ballast to  nitrate loading port and load nitrate 
home for the U nited Kingdom. The policy dated 
the 9th May insures the vessel from Newcastle, 
N.S.W., “ to port or ports, place or places, 
of call and (or) discharge backwards and 
forwards and forwards and backwards, in  any 
order or rotation, on the West Coast of South 
America and while in  port or th ir ty  days after 
arrival, however employed, or un til sailing on 
next voyage, whichever may firs t occur. On the 
3rd Aug. another policy was effected, being the 
second policy mentioned in  the claim, “  risk to 
commence from expiration of previous policy at 
and from Yalparaiso and (or) port or ports and 
(or) place or places, in  any order or rotation, on the 
West Coast of South America to port or ports of 
call and (or) discharge in  the United Kingdom 
and (or) continent.”  The vessel appears to have 
been sometime in  May ordered to discharge at 
Yalparaiso. D uring  the voyage from Newcastle, 
D uring the voyage from Newcastle, N.S.W., to 
Yalparaiso negotiations were begun between the 
parties by which the vessel was to be allowed to 
discharge part of her cargo of coal at Tocopilla, 
but these came to nothing. A t  Yalparaiso, how
ever, an arrangement was come to fo r the benefit 
of both parties, to this effect: the charterers 
wanted some of the ir coal cargo to sell at Toco
pilla, and as the shipowners had to get to their 
n itrate loading port and wanted to get some 
stiffening, i t  suited them tha t the coal should be 
taken to Tocopilla. Accordingly i t  was arranged 
tha t the ship, instead of discharging her fu ll 
cargo at Vaiparaiso, should carry on 800 or 900 tons 
of coal and deliver same to the charterers at Toco
pilla, they paying fre ight in  respect thereof at the 
rate of 13s. 6d. instead of at the rate of 16s. (id. 1 
find as a fact that tha t delivery was a delivery of 
part of the orig inal cargo which had also the effect 
of saving to the shipowners the expense of pu tting  
in  ballast fo r the voyage to the nitrate port. The 
vessel accordingly sailed from Yalparaiso to Toco
p illa  w ith the 800 or 900 tons of coal on board, 
bu t before she got there she become a to ta l loss. 
The question is whether the ship is covered by

S a il in g  Sh ip  K y n a n c e  C o m p a n y  L im it e d  v. Y o u n g .
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the terms of the firs t policy or of the second. 
In  several kinds of commercial adventure the 
necessity has arisen fo r the shipowners to cover 
themselves during a round voyage which is really 
a series of transactions. A t  the time when sailing 
ships went to the West Indies the shipowner had 
to cover himself from the United Kingdom to the 
West Indies fo r a series of transactions at the 
West Indies, while the ship was at various ports 
or proceeding from  island to island, partly  dis
charging and partly  picking up cargo fo r the 
homeward voyage to the United Kingdom. 
S im ilar transactions used to arise when sailing 
ships went to  the East. In  those cases various 
forms of words were used as to the risk covered on 
what was sometimes called the outward voyage, 
which was the outward voyage plus ha lf the period 
of waiting, and sim ilarly as to the homeward 
voyage. There has grown up a well-known course 
of trade fo r ships which bring home nitrate from 
the West Coast of South America. I t  suits them 
to make the ir outward voyage from the United 
Kingdom to some place in the East, then to pro
ceed to Newcastle, N.S.W., take coal from there 
to the West Coast of South America and to dis
charge i t  at various ports on that coast, and 
then to proceed to certain other ports to load 
n itra te  fo r the United Kingdom. Various 
forms of words, more or less obscure, have 
been devised to cover various parts of tha t round 
voyage or adventure. Shortly after the Com
mercial Court started there were three cases in 
reference to the same underwriter—Mr. Crocker 
—as to th is particular course of business. These 
three cases were Crocker and  others v. S turge  
and another (8 Asp. Mar. Law Cas. 208 (1896) ; 
2 Com. Cas. 43), S p a ld in g  v. Crocker (2 Com. Cas. 
189), and Crocker v. G eneral Insu rance  Com pany o f  
Trieste  (2 Com. Cas. 233). The last-mentioned 
case went to the Court of Appeal, and Mathew, J.’s 
decision was affirmed (3 Com. Cas. 22). The firs t 
words in  a ll these three cases were the same, they 
were “ at and from Newcastle. N.S.W., to any 
port or ports, place or places, in  any order on the 
West Coast of South America,”  but the end of 
the clause was different in  the three cases. In  the 
firs t case the clause went on “  and fo r th ir ty  days 
after arriva l in  final port, however employed.”  In  
the second case the clause proceeded : “  and fo r 
th ir ty  days in  port after arrival, however 
employed.”  In  the th ird  case the words were : 
“  and fo r th ir ty  days in port after arrival, however 
employed, or u n til sailing on next voyage, which
ever may firs t occur.”  In  these circumstances 
Mathew, J. had to decide how much of the round 
risk came under the form of words. He held tha t 
tha t form of words covered the voyage to the 
west coast, and staying there u n til the vessel le ft 
fo r her homeward voyage, and the Court of 
Appeal affirmed his view. For some reason, 
as to which I  need not speculate, the parties 
in  this case have altered that form, and have 
inserted after the words “ port or ports, place 
or places,”  the words “  of call and (or) discharge.”  
I t  was argued by M r. Bailhache tha t although 
those words were pu t in  they had no effect 
because the words “ however employed ”  destroyed 
the apparent restriction of the words “  of call and 
(or) discharge.”  I  cannot agree w ith tha t con
tention. The words “  of call and (or) discharge ”  
must be given some meaning. One can give a 
meaning to the words “  however employed ”

lim itin g  them to the clause in  which they occur. 
I  hold tha t this adventure is lim ited to a voyage 
from Newcastle, N.S.W., to a port or ports, 
place or places of call and (or) discharge.

A t the time the accident happened the vessel 
was proceeding to Tocopilla for, amongst other 
purposes, the discharge of the 800 tons or 900 tons 
of coal which, from the cargo-owner’s point of 
view, was part of the orig inal cargo and was to be 
discharged as cargo. P r im d  fa c ie  therefore 
Tocopilla is a port of discharge. I t  waB a port 
where 800 tons or 900 tons—a substantial part of 
the original cargo—was going to be discharged. 
W hy is i t  not to be treated as a place of discharge 
w ith in  the policy ? I f  I  correctly followed Mr. 
Scott’s argument i t  was this : Tocopilla was not 
a place of discharge under the charter ; a t the 
time the policy was effected the shipowners had 
in  contemplation an adventure to go to one port, 
and tha t one port was fixed when the vessel was 
ordered to Valparaiso ; that the place of call and 
(or) discharge must be interpreted by the inten
tion of the shipowners as expressed in  the charter- 
party ; and tha t general words which m ight other
wise apply to Tocopilla must be lim ited by the 
intention of the parties at the time the policy was 
effected. In  fact as I  have found, the two parties 
to the charter-party varied the mode of its  per
formance by agreeing tha t instead of discharging at 
one port as orig ina lly provided inthe charter they 
should discharge the orig inal cargo at two ports. 
I t  is undoubtedly the law tha t general words in 
certain parts of a policy must be lim ited  by the 
in tention of the parties. As to the assured you 
must l im it them by the intention of one party. 
That was la id  down in  Boston F r u i t  C om pany v. 
B r it is h  and F o re ig n  M a r in e  In su rance  Company 
(22 Times L . Rep. 571; (1906) A . 0. 336). There 
is some authority in  sect. 26 (3) of the Marine 
Insurance A c t 1906 fo r saying tha t as to the 
subject-matter insured you must lim it the general 
words by the intention of the parties, but I  desire 
to reserve my opinion as to what precisely that 
section means when the case arises. I t  was 
suggested to me tha t the earlier cases on voyage 
or duration of risk decided tha t you must lim it 
the general words describing the voyage by the 
expressed intention of the parties, but when I  
asked fo r any case in  which tha t was la id down 
counsel on neither side could supply one in 
which that had been clearly laid down. In  
Preston  v. Greenwood (4 Douglas, 28) Buller, J. 
expressly directed the ju ry  tha t “ the under
w riter knows nothing of and has nothing to do 
w ith the charter-party.”  I  do not, therefore, wish 
to be taken as deciding tha t you can interpret 
general words as to the voyage or duration of the 
risk by the voyage that the assured at the time of 
effecting the slip or policy intends to carry out. 
I t  is not necessary fina lly to decide the matter, 
because i t  is clear tha t there may be an intention 
not to insure a definite person or definite goods, 
but such person or goods as at the time may be 
interested. I t  is clear to me in  this case that the 
policy was taken out to cover such adventure 
to the West Coast of South America as the 
charterer and the shipowner had agreed to. 
The assured did not mean to shut himself out 
from  varying the charter in  its mode of per
formance. I  have no difficu lty in  th is case in 
holding tha t such a variation of the charter is 
well w ith in  the words of the policy, fo r what was



MARITIME LAW OASES. 599

K .B .  D iv . ]  B o a r d  of  T r a d e  v . A n g lo -A m e r ic a n  O i l  C o m p a n y  L im it e d . [K .B .  D i v .

done was tha t part of the orig inal cargo loaded at 
Newcastle, N.S.W., was discharged at two places 
of discharge, instead of one place, on the West 
Coast of South America, w ith the assent of ship
owner and charterer. I  do not propose to decide 
what would happen i f  a fresh cargo had been 
loaded at Valparaiso and discharged at Tocopilla, 
I  come to the conclusion tha t the p la in tiffs ’ claim 
under the firs t policy is well founded, and there 
w ill therefore be judgment fo r the p la in tiffs for 
662. 13s. 4d. and costs.

Solicitors fo r the plaintiffs, Thomas Cooper and
Co.

Solicitors fo r the defendant, W ill ia m  A . C rum p  
and Son.

M onday, M a rch  20, 1911.
(Before S c r u t t o n , J.)

B o a r d  o f  T r a d e  v . A n g l o  - A m e r i c a n  O i l  
C o m p a n y  L i m i t e d , (a)

D istressed seaman — M ain tenance  — M e d ica l 
attendance— Cost o f  re p a tr ia t io n — Disease occa
sioned by seam ans m isconduct — M erch a n t 
S h ip p in g  A c t 1906 (6 E d w . 7, c. 48), ss. 32, 34, 35, 
40, and  42.

A  seaman attached to a B r i t is h  sh ip  was le ft 
behind a t a fo re ig n  p o rt, su ffe ring  f ro m  a disease 
caused by h is own m isconduct.

H e ld , th a t u n d e r the M e rch a n t S h ip p in g  A c t 1906 
the owners o f the sh ip  were liab le  f o r  the expense 
o f  h is re p a tr ia t io n  and m aintenance in  the sense 
o f board and lodg ing , bu t not f o r  any m ed ica l 
o r s u rg ica l expenses.

C o m m e r c i a l  C o u r t .
Action tried by Scrutton, J. s itting  w ithout a 

ju ry .
The p la intiffs claimed 252. 2s. 3d. as money ex

pended by the consular authority at New Orleans 
in  the maintenance, &c., of a distressed seaman 
who had served on board one of the defendants’ 
vessels.

The agreed facts were as follows :—
On the 6th Ju ly  1907 George Crawford signed 

on the Bteamship Genesee as an A.B. at 41. 10s. a 
month fo r a voyage from ports in  the United 
Kingdom to ports or places w ith in  the lim its  of 
75 degrees north and 60 degrees south latitude, 
and back to a final port of discharge in  the 
United Kingdom. On the 5th Aug. at New 
Orleans George Crawford was found to be suffer
ing from venereal disease, and on the doctor’s 
recommendation was removed to the hospital 
He was without means save tha t there was due 
to him from the defendants 20 61 dollars fo r 
wages, which sum was handed on behalf of the 
defendants to H is Majesty’s Consul. He was 
discharged on the 14th Nov. 1907, and was sent 
to Liverpool. The plaintiffs, through H is 
Majesty’s Consul, incurred expenses amounting 
to 252. 28. 3d.

S ir R u fu s  Isaacs (A.-G ) (Sir John S im on, S. G., 
and R o w la tt w ith  him) fo r the p laintiffs.—The 
question turns upon the construction of sects. 41 
and 42 of the Merchant Shipping A ct 1906. The 
defendants suggest tha t they are not liable fo r 
the hospital expenses, because these were 
occasioned by reason of the seaman’s own mis

(a) Reported by L eonabd 0. T homas, Esq., Barrister-at-LAW.

conduct. No distinction is made in sects. 41 
and 42 in  respect of expenses incurred in  conse
quence of a seaman’s illness even though 
occasioned by his own misconduct. Sect. 34 refers 
to the matter, but there is no reference to i t  in  
the sections in  question. I t  is submitted tha t the 
defendants are under an absolute obligation to 
bear these expenses.

B ailhache , K.C. and D awson M i l le r  fo r the 
defendants.—There is no lia b ility  on the defen
dants In respect of the hospital expenses. The 
sections relied upon by the p la in tiffs  read in 
conjunction w ith sect. 34, show tha t the expenses 
claimed in  respect of the seaman’s detention in  
hospital are not payable by the shipowners, 
because those expenses are occasioned by the 
seaman’s own misconduct. Sect. 23 of the 
regulations made by the Board of Trade (dated 
A p ril 1908) show tha t these expenses are to be 
met as fa r as possible out of the seaman’s wages ; 
and the distinction made in  sect. 34 as to the 
nature of the illness has to be read into sect. 41. 
The cost of the seaman's passage home was more 
than covered by his wages. They also referred 
to sects. 32 and 35 of the Merchant Shipping A ct 
1906.

S ir R u fu s  Isaacs ( A - G )  in  reply.—Sects. 41 
and 42 on the one hand and sect. 34 on the other 
deal with entirely different states of facts, and on 
the language of sects. 41 and 42 the defendants 
are clearly liable. C«r. adv. vu lt.

S c r u t t o n , J.—This action was brought by the 
Board of Trade to recover a sum of 252. 2s. 3d. 
from the owners of the steamer Genesee in  respect 
of the hospital expenses of a sailor, George 
Crawford, le ft behind by the Genesee at New 
Orleans, and the cost of his return to this country. 
The action was tried on an agreed statement of 
facts which I  summarise thus : George Crawford 
being on board the Genesee on a round voyage 
from  the United K ingdom  to New Orleans and 
back to the United Kingdom was on the 5th Aug., 
whilst at New Orleans, found to be suffering 
from venereal disease and removed to the hospital 
on shore, being unfit by reason of his complaint 
to discharge the duties of a seaman. He neces
sarily remained in  the hospital from the 5th Aug. 
to the 14th Nov., incurring what are described as 
“  hospital expenses ”  of 1 dollar 25 cents a day. 
As soon as his health permitted, he was returned 
by the Consul to England. Wages were due to him 
of 20 dollars 61 cents. These were applied towards 
defraying the expenses of hospital, and convey
ance home, and the balance unpaid, amounting to 
252. 2a. 3c2., was the claim of the Crown against 
the shipowners in  th is action. I t  was agreed that 
the seaman was without means, and Mr. Bailhache 
fo r the shipowners admitted he was a distressed 
seaman w ith in the meaning of the Acts. The 
Attorney-General fo r the Board of Trade rested 
his case on sects. 41 and 42 of the Merchant 
Shipping A c t 1906 (6 Edw. 7, c. 48). He said 
tha t the seaman was le ft behind from a B ritish  
ship in  a place out of the United Kingdom and 
was in  distress in  tha t place; tha t i t  thereupon 
became the duty of the Consul to provide for his 
return to a proper return port, and fo r his neces
sary clothing and maintenance u n til his departure 
to such a port. He contended tha t “  mainte
nance ”  included “  hospital expenses.”  He further
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relied on the power given under sect. 42 to recover 
expenses fo r maintenance, necessary clothing, and 
conveyance to a return port from the shipowner 
except in  certain cases specified in  sub-sect. 4, 
which cases did not include expenses caused by 
illness of the seaman whether brought on by his 
own misconduct or not. M r. Bailhache fo r the 
shipowners contended tha t the shipowners’ lia b ility  
in  case of illness of a seamen was to be found in 
sects. 34 and 35 of the Act. Sect. 34 deals w ith 
four classes of illness of seamen, in  three of 
which the owner was to defray the expenses 
w ithout any deduction from  the seaman’s wages. 
The firs t of these three cases specifically excluded 
“  venereal disease or illness due to the seaman’s 
w ilfu l act or default or his own misbehaviour.”  
The fourth  case—namely, ‘ ’ in  a ll other cases”  
—provided tha t i f  the owner without legal 
lia b ility  did incur medical expenses he might 
deduct them from the wages. Sect. 35 provided 
that in  cases where the Orown paid expenses 
attendant on illness “  which are to be paid under 
the Merchant Shipping Acts by the owner,”  the 
owner should repay such expenses. Here, argued 
M r. Bailhache, was the complete code fo r illness 
of a seaman. Sect. 34, sub-sect. 1, requires the 
owner to provide necessary surgical and medical 
advice “  and also the expenses of the maintenance 
of the seaman t i l l  his return to a proper return 
port and his conveyance to the port.”  B u t this 
is not to apply to illness caused by venereal 
disease. Therefore, said M r. Bailhache, these 
owners are not bound to provide medical advice 
or conveyance home fo r th is seaman who was 
suffering from venereal disease. He did not argue 
as to the meaning of maintenance in sect. 41, 
but his jun io r did argue tha t i t  did not include 
medical expenses. M r. Bailhache fu rther argued 
tha t i f  he was bound to convey home, at any rate 
he was not bound to pay hospital expenses, and 
tha t the wages should be applied to meet the cost 
of conveyance. In  my view sects. 34 and 41 
overlap in subject-matter. Sect. 34 applies to all 
seamen whether in distress or w ith means. In  
either case the master must, subject to  exceptions, 
pay the ir medical expenses. Sect. 41 applies to 
a ll seamen in  distress, whether well or i l l  ; in 
either case the owner must pay the ir return home 
and the ir necessary clothing and maintenance. 
B u t when I  find tha t sect. 34 distinguishes 
“  necessary surgical and medical advice, &c.,” from 
“  the expenses of maintenance,”  and tha t sect. 41 
only speaks of “  necessary clothing and mainten
ance,”  om itting any provision fo r surgical and 
medical expenses, I  feel bound to hold tha t this 
distinction and omission were intentional, and 
tha t the Legislature did not mean to put on an 
owner the medical expenses of a seaman except in  
the cases provided fo r in  sect. 34, and did not 
intend to make him pay by sect. 41 expenses due 
to venereal disease from which they had expressly 
relieved him by sect. 34. So far, therefore, as the 
“  hospital expenses ”  are fees fo r medical or 
surgical attendance and medicine I  hold they 
are not recoverable from the owner. I  
cannot conceive that Parliament used the word 
“  maintenance ”  to  cover, say, the fee of a surgeon 
fo r amputating a leg. The distinction between 
“  clothing ”  and “  maintenance ”  in  sect. 41 
suggests tha t the la tter word is intended to cover 
board and lodging — its ordinary meaning. I  
have fe lt more d ifficulty on the point whether

the owner is liable fo r such maintenance as is due, 
not to the absence of a return ship or of suitable 
employment, but to illness fo r which the owner is 
not under sect. 34 liable. I t  would seem reason
able to hold tha t he is not, but I  am s itting  as a 
judge, not a legislator, and I  cannot find any 
words jus tify ing  me in  restricting maintenance 
under sect. 41 to maintenance of a person other
wise able to travel or work. Although I  do not 
th ink  the point was argued before me, I  notice 
that sect. 41 requires the Consul to provide 
maintenance in  accordance- w ith the “  Dis
tressed Seamen Regulations.”  These are made 
by the Board of Trade under the authority 
conferred by sect. 40 w ith respect to the “  relief, 
maintenance, and return ”  of seamen, and the 
seaman is not to have any rig h t to be relieved, 
maintained, or returned exoept as provided in  the 
regulations. The prim ary object seems to be 
rather to cut down the seaman’s r igh t than to 
increase the owner’s liab ility . The term “  relief ”  
is not used in  the other sections, and there is no 
provision tha t the owner shall pay the expenses 
of “  relief.”  Regulation Y I I I .  says: ‘ Medical 
attendance and medicine must be provided when 
necessary,”  and Regulation X X I I I .  requires 
medical expenses caused by Venereal disease to be 
defrayed as fa r as possible out of the seaman’s 
wages. I  do not th ink  these regulations put on 
the owner any further lia b ility  than is contained 
in  sects. 34 and 35 of the A c t ; i f  they do, they 
appear to me to be u ltra , vires. I  have only to 
add tha t Mr. Bailhache based an argument as to 
the incomplete character of sect. 41 as a code on 
sect. 32 of the Act, and the position of a seaman 
discharged by his own consent; such a man, he 
argued, was not w ith in the distressed seamen 
sections. I t  is not necessary fo r me to express an 
opinion on this point, which appears to require a 
careful consideration of the relevant sections. 
The Crown appear to be entitled to a declaration 
tha t they can recover from the owners the expenses 
of maintenance in  the sense of board and lodging 
and conveyance home of a distressed seaman 
though suffering from  venereal disease or other 
illness due to his own w ilfu l act, default, or mis
behaviour; but that they cannot recover any medical 
or surgical expenses of such seaman. Whether 
i t  is worth the while of the parties to proceed to 
dissect the sum of 251. 2s. 3d. in  accordance with 
this declaration I  must leave them to consider. 
As neither party has succeeded in  the whole of 
his contention I  th ink tha t each side should bear 
the ir own costs up to date.

Solicitor fo r the p laintiffs, S o lic ito r  to  the 
B o a rd  o f Trade.

Solicitors fo r the defendants, B o tte re ll and 
Roche.
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F r id a y ,  A p r i l  7, 1911.
(Before S c r u t t o n , J . ) .

W i l l i s , F a b e r , a n d  C o . L i m i t e d  v . J o y c e , (a)
M a r in e  in su rance— U n d e rw r it in g — P r in c ip a l and  

agent— N o notice o f  d e te rm in a tio n  o f  agent’s 
a u th o r ity — Es toppel.

A n  u n d e rw r ite r  employed an  agent to u n d e rw rite  
f o r  h im  by a w r it te n  a u th o r ity  w h ich  e xp ire d  
on the 31 si Dec. 1909. P r io r  to th is  date the 
u n d e rw r ite r  had p a id  m any losses on po lic ies  
effected, th rough the agent, bu t ne ith e r a t the end 
o f  1909 n o r a t any tim e  had he ever g iven any  
notice to those w ith  whom he had done such 
u n d e rw r it in g  business th a t the agent’s a u th o r ity  
to act f o r  h im  had been de term ined, n o r had he 
given any notice o f  the fa c t  a t L lo y d ’s. I n  an  
action  by the p la in t if fs  in  respect o f  ce rta in  
po lic ies  ostensibly u n d e rw r itte n  by the u n d e r
w r ite r ,  who was defendant, th rough  the agent 
a fte r  the 31si Dec. 1909 :

H e ld , th a t the de fendant was estopped f ro m  
deny ing  the agent's a u th o r ity  to act on his  
behalf, as he had g iven no notice o f  the d e te rm i
n a t io n  o f the a u th o r ity .

Scarf v. Jardine (47 L . T. Pep. 258; (1882) 7 A pp . 
Cas. 345), Drew v. Nnnn (40 L .  T. Rep. 671; 
(1879) 4 Q. B . D iv . 561), Trueman v. Loder 
(11 A . & E . 589 (1840) fo llow ed.

C o m m e r c i a l  C o u r t .
Action tried by Scrutton, J .s itting  w ithout a ju ry . 
The p la in tiffs claimed to recover certain losses 

due on policies of marine insurance which they 
alleged were underwritten by the defendant.

The defendant by his defence pleaded tha t the 
policies were underwritten by one Angove w ithout 
his authority.

The facts and arguments are sufficiently stated 
in  the judgment.

B ailhache , K.C. and F . D. M a c K in n o n  fo r the 
plaintiffs.

A th in , K.C. and M cC a rd ie  fo r the defendant. 
S c r u t t o n , J.—In  this case Messrs. W illis , 

Faber, and Co. sue M r. John Joyce fo r certain 
losses due on insurance policies. The defendant, 
while not adm itting tha t there were claims on the 
policies, took what is really a prelim inary point, 
tha t he was not bound on the policies at all 
because, while they were w ritten in  his name by 
one Angove, Angove had no authority from  him 
to write them. As the account is voluminous, and 
going in to  what sums were actually due would 
involve considerable delay, i t  was ordered tha t 
this point should be decided as a prelim inary 
question before the amount due was gone into. 
The facts appear to be these: Mr. Joyce, who is 
a shipowner in Liverpool and not, therefore, 
unacquainted w ith insurance matters, began 
w riting  as an underwriter at L loyd’s w ith one 
H o lfo rd  as his underwriting agent somewhere in 
the year 1903. Holford was in  fact w riting  
fo r a species of syndicate w ith which a gentle
man named Angove had a good deal to do, 
and which was sometimes known as the Angove 
syndicate. This underwriting w ith Holford con
tinued fo r four years, u n til 1907, when H olford  
died, and Angove underwrote in  his stead fo r the 
syndicate. I t  is not now disputed that Mr. Joyce 
gave Angove authority to write, and i t  is admitted

V o l . XL, is. IS
(o) Reported by L eonard O. T homas, Esq., Barristor-at-Lnw

that he (Angove) did w rite fo r him  at L loyd ’s 
from  the year 1907 to the end of the year 1909. 
"Whether Angove had authority to write fo r Joyce 
after the year 1909 is a matter in  dispute between 
the parties. I  am not deciding it, and i t  is open 
to Mr. Bailhache to raise i t  a t any subsequent time 
because I  have stopped the discussion on that 
point, as the point I  am going to decide is enough 
to determine the case. I  only wish to say tha t 
M r. Joyce has a good deal to get over before he 
shows tha t Angove had no authority to write fo r 
him after the 3 ls t Dec. 1909. The point which I  
have to decide at present, and which is enough to 
decide the case, is th is : M r. Joyce’s w ritten  
authority to  Angove terminated on the 31st Dec. 
1909. A fte r the 31st Dec. 1909 Angove put Mr. 
Joyce’s name on policies which would have been 
w ith in  the terms of the authority i f  they had been 
dated before the 31st Dec. 1909. Assuming Mr. 
Joyce to have revoked his authority, or to have 
terminated his authority by th is agreement, he 
gave no notice of tha t term ination at L loyd ’s, 
and the p la in tiffs dealt w ith Angove, and took 
Mr. Joyce’s name on the policy, w ithout any 
knowledge tha t M r. Joyce’s w ritten authority to 
Angove had ceased some two months before. 
Now is i t  permissible fo r M r. Joyce to say to 
people who sue on these policies; “  Angove had 
no authority to w rite in  my name ; my authority 
had terminated two months before ”  ? I t  appears 
to me tha t I, s itting  as a judge of firs t instance, 
am bound by the present state of the authorities 
to hold tha t i t  is no answer fo r Mr. Joyce to say 
tha t the authority was determined in w riting  
unless he proves tha t he gave notice of 
it. I  find tha t Lord Selborne stated in  
S c a rf v. J a rd in e  (47 L . T. Rep. 258; 7 App. Cas. 
345), in  the House of Lords, when dealing w ith 
the question of partnership; “  The principle of 
law, which is stated in  L indley on Partnership, is 
incontrovertible—namely, tha t 1 when an osten
sible partner retires, or when a partnership between 
several known partners is dissolved, those who 
dealt w ith the firm  before a change took place are 
entitled to assume, u n til they have notice to the 
contrary, tha t no change has occurred ’ ; and the 
principle on which they are entitled to assume i t  
is tha t of the estoppel of a person who has 
accredited another as his known agent from 
denying tha t agency at a subsequent time 
as against the persons to whom he has 
acredited him, by reason of any secret revoca
tion.”  The principle puts the reason of the 
partnership rule not on anything peculiar to 
partnership, but on the general principle of agency 
The passage in  the earlier part of Lord  L indley’s 
book, to which I  w ill not refer, but which I  have 
looked at, is dealing not w ith anything in  the 
Partnership A ct because i t  is made part of the 
law of the land by statute (sect. 36 of the Partner
ship A c t is expressly embodied), bu t is dealing 
w ith the common law of partnership; and Lord 
L indley also, as Lord Selborne did, bases i t  upon 
the application of the ordinary law of agency. I  
find the Court of Appeal in  the case of D re w  v. 
N u n n  (40 L . T. Rep. 671; 4 Q. B. D iv. 561) laying 
down the same principle. There the wife had 
authority to bind her husband w ith tradesmen. 
The husband became insane, and the court held 
tha t the wife’s authority to  bind her husband 
ceased ; but they held tha t as she had been the 
husband’s agent, and no notice had been to

4 H
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the tradesmen tha t her agency was determined, 
the husband was bound; and the two members of 
the court, perhaps the three, who decided that 
pu t i t  upon a general principle of agency, tha t an 
agent’s authority once held out cannot be with-r 
drawn to th ird  persons w ithout giving them 
notice of withdrawal. I t  appears to me tha t Lord 
Selborne’s statement and the Court of Appeal’s 
decision in  D re w  v. N u n n  bind me, and i f  they are 
to be reversed they must be reversed by a higher 
tribuna l than mine. The case tha t Mr. Bailhache 
handed to me of T ruem an  v. L o d e r (11 A. & E.) 
appears to me to decide the same thing. There 
the defendant was acting through an agent. He 
had been dealing w ith him fo r some years and he 
withdrew the agent’s authority. The agent 
made a contract in  his own name, and because 
i t  was known on the market tha t he was always 
acting fo r the defendant, the defendant was 
held bound, although he had withdrawn his 
authority, because he had not given good notice 
of the withdrawal. That set of cases must be 
overruled by a higher authority than mine. 
I  desire to say th is because i t  refers to the 
case tha t M r. Atken cited. I t  is clearly also the 
law tha t where you know an agent has a lim ited 
authority you are pu t upon inqu iry  as to whether 
he is acting w ith in  that authority. There have 
been a number of cases stating that. The last 
case in  which i t  has been stated is Russo- 
Chinese B a n k  v. L i  Y au  S am  (101 L . T. Rep. 
689 ; (1910) A. C. 74), and B aines  v. E w in g  (14
L . T. Rep. 733; L . Rep. 1 Ex. 320) is an example 
of tha t class of case. I t  was proved i t  was 
well known at Liverpool tha t underwriters had a 
lim it in  the ir agreements as to what amount they 
m ight write, and i t  was held tha t tha t put any
body who took a policy from  an underwriter upon 
inqu iry as to whether the agency agreement 
allowed him to w rite to tha t extent or not. Such 
a class of case, lim itin g  an agent’s authority, 
appears to me to be quite different from  the 
determination of an authority. I f  M r. A tken ’s 
law is righ t, i t  appears to me tha t a ll partnership 
law is wrong, tha t Lord  Selborne was wrong in 
S c a r f v. J a rd in e , and the Court of Appeal was 
wrong in  D rew  v. N u n n , because i t  is common 
knowledge tha t any agency may be terminated, 
and in  any partnership deed there may be a term 
which expires at a particular date, and in  any 
underwriting agreement there may be a term 
which expires at a particu lar date. I f  that 
ought to pu t people on inquiry, then a ll the 
partnership cases are wrong, and the many cases 
which have held tha t where an agent has been 
held out to  act, and there must be an actual 
notice given, would be wrong. I t  appears to me 
tha t they are clearly established as binding on a 
court of firs t instance, and I  say i f  the other 
principle—the principle in  B aines  v. E w in g —is 
to be extended to th is class of case, i t  must be 
done by some judge higher than a judge of the 
K in g ’s Bench Division. I  only desire to say 
tha t I  do not th ink  there is any particu lar diffi
cu lty  in  th is matter. L loyd ’s is a small com
m unity carrying on business in  a comparatively 
small room, w ith a notice board tha t everybody 
sees every day, and where inform ation is obtain
able w ith the greatest fac ility , and there is not 
the smallest d ifficu lty to prevent any person 
who has ceased to w rite pu tting  a notice on the 
board tha t he has ceased to write, and i t  w ill be

seen probably by everybody at L loyd ’s w ith in 
twenty-four hours, and considering tha t under
writers at L loyd ’s do go on acting fo r names for 
years, sometimes under agreements covering a 
period and sometimes on agreements extended 
from year to yea r'by  the course of business, i t  
would be pu tting  an intolerable burden upon 
underwriters i f  they were to be required to ask 
the names in  every case, and to say “  You have 
put A. B .’s name: le t me see tha t you have 
authority to. pu t i t  ” ; and i t  would be tha t sort 
o f question which was held to be so objectionable 
by Mathew, L . J. in  H am bro  v. B u rn a n d  (90 L. T. 
Rep. 803; (1904) 2 K . B. 10), where he pointed 
out i t  would be necessary to say “  How te ll me 
are you meaning to put th is money in to A .’s 
pocket or in  your own.”  That was a matter 
which he commented upon in  the strongest 
language in  delivering judgment in  tha t case. 
For these reasons on the prelim inary point, and 
w ithout deciding the point whether there was 
actual authority, there must be judgment fo r 
the p laintiffs, and the amount must be assessed 
by agreement between the parties.

Solicitors fo r the p la intiffs, W ill ia m  A . C rum p  
and Son.

Solicitors fo r the defendant, Lew is  and Lew is.

P R O BATE, D IY O R O E , A N D  A D M IR A L T Y  
D IV IS IO N .

A D M I R A L T Y  B U S IN E S S .
Jan . 31, Feb. 1, 2, and  3, 1911.

(Before B a r g r a v e  D e a n e , J. and Elder 
Brethren.)

T h e  E z a r d i a n . (a )
C o llis io n  — Upper H u m be r — Vessels m eeting at 

W h itto n  Gas F lo a t N o. 3— F lo o d  tid e — D u ty  o f  
vessel proceeding- aga inst the tide  — H um ber 
R ules 1910, r r .  4,14, 22— H um ber B y -la w s  1910, 
Nos. 7 an d  8 — C o llis io n  R egu la tions  1897, 
a rts . 25, 27, 28, 29.

W hen steamships are n a v ig a tin g  in  opposite d irec
tions in  the neighbourhood o f  No. 3 Gas F lo a t 
near W h itto n  in  the Upper H um ber there is  no 
general ru le  th a t the one go ing  aga inst the tide  
should  w a it  above the bend u n t i l  the other going  
w ith  the tid e  has rounded the bend, bu t good 
seam anship demands th a t whenever there are 
cross streams m eeting a t  No. 3 F lo a t the steam
sh ip  going aga inst the tid e  should w a it  u n t i l  the 
other has passed clear.

D a m a g e  a c t i o n .
The pla intiffs were the owners of the cargo 

laden on board the steamship L lo y d  ; the defen
dants were the owners of the steamship E za rd ia n .

The case made by the p la in tiffs was that 
shortly before 4 p.m. on the 15th Oct. 1910 the 
L lo y d , a screw steamship of 896 tons gross and 588 
tons net register, belonging to the port of Memel, 
was in  the Upper Humber between the Middle 
W h itton  and the Upper W h itton  Lightships in 
the course of a voyage from  Memel to Goole with 
a cargo of wood pulp and sleepers, including a 
deck cargo of sleepers, manned by a crew of fifteen 
hands a ll told. The weather was fine and clear, 
and the wind about south-east, a moderate breeze, 
and the tide waB last quarter flood of the force of 
about two and a ha lf knots. The L lo y d , which

(a) Reported by L. F. 0 . D a b b y , Esq., Barrister-at-Law.
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was in  charge of a duly licensed p ilo t fo r the 
Upper Humber and had the screw tug Salvage  
made fast ahead, was proceeding up the river, 
well over on the starboard side of the channel, 
making about seven and a ha lf knots through 
the water. A  good look-out was being kept on 
board of her. In  these circumstances those on 
board the L lo y d  observed several steamships 
coming down the river, one of which proved to be 
the E z a rd ia n , which was about three miles off and 
bore about two points on the port bow. The 
L lo y d  was kept on her course, and, having rounded 
the Upper W h itton  Lightship, then followed the 
deep-water channel course fo r the W h itton  Gas 
F loat No. 3, keeping on the starboard side of the 
channel. As the L lo y d  drew up towards the 
slack water and strong eddy which on the flood 
tide is encountered in  the neighbourhood of the 
N o. 3 float, those on board of her observed tha t 
the E z a rd ia n  was coming down very fast, and, 
instead of waiting above the bend, was overtaking 
and passing another down-coming steamship. 
One long warning blast was accordingly sounded 
on the whistle of the L lo y d  and her engines were 
pu t to  slow. A fte r a short interval the helm of the 
L lo y d  was put hard-a-port fo r the purpose of 
rounding the bend at the No. 3 float, one short 
blast was sounded on her whistle, and her tug 
towed off on the starboard bow. The E z a rd ia n  
made no reply, but continued to approach at high 
speed. The helm of the L lo y d  was kept hard-a- 
port and her tug continued to tow as hard as she 
could on the starboard bow, and the whistle of 
the L lo y d  was again sounded one short blast. 
About this time the L lo y d  was entering the slack 
water and eddy, and i t  was seen tha t she was 
refusing to answer her port helm. The engines 
of the L lo y d  were thereupon stopped and put 
fu ll speed astern, and three short blasts were 
sounded on her whistle, but the rope by which 
the L lo y d 's  tug  was made fast carried away 
owing to the strain to which i t  was necessarily 
subjected. The E z a rd ia n  replied w ith  three 
short blasts on her whistle, bu t s till came on at 
high speed and w ith her stem struck the star
board side of the L lo y d  about abreast the fore 
rigg ing a very heavy blow, doing her such damage 
tha t she shortly afterwards sank w ith the p la in
tiffs ’ cargo on board.

The p la in tiffs charged those on the E z a rd ia n  
w ith not keeping a good look-out; w ith neglecting 
to ease her Bpeed and wait u n til the L lo y d , a 
vessel proceeding w ith the tide, had passed through 
the eddy existing near W h itton  Gas Float No. 3 
and rounded the bend in the narrow deep-water 
channel at W h itton  Gas F loat No. 3; w ith 
improperly attempting to pass the L lo y d  in  an 
improper place and at an improper tim e ; and 
w ith  proceeding at an excessive speed and fa iling  
to ease, stop, or reverse her engines.

The case made by the defendants was tha t 
shortly before 3 55 p.m. on the 15th Oct. 1910 
the E z a rd ia n , a Bteel steamship of 872 tons gross 
and 426 tons net register, manned by a crew of 
fifteen hands, was proceeding down the Upper 
Humber on a voyage from Goole to London w ith 
a cargo of icoal. The weather was fine and clear, 
the wind south-east, a strong breeze, and the tide 
high water slack of the force of about a knot. A  
good look-out was being kept on the E za rd ia n , 
and she waB on a down-river course fo r No. 3 
W h itton  Gas F loat on her starboard-hand side of
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the channel, making about ten knots. In  these 
circumstances those on board her saw the L lo y d  
w ith  a tug ahead near the Upper W h itton  L ig h t
ship between two and two and a ha lf miles off 
and about four points on the port bow. The 
E z a rd ia n  was kept on her course fo r No. 3 gas 
float and well over on her own starboard side of 
the channel. When one short blast wa3 heard 
from the L lo y d , the E z a rd ia n  gave one short blast, 
her helm was ported, and her engines, which had 
been working at various speeds since the L lo y d  
was firs t seen, were stopped.' When the L lo y d  
continued to approach she was heard to repeat 
her one blast tw ice ; the E z a rd ia n  replied w ith one 
Bhort blast and kept her engines stopped. When 
the L lo y d , instead of shaping to pass the E z a rd ia n  
port side to port side, as she could and ought to 
have done, kept over to the southward and in to  
the E z a rd ia n ’s water and the tow-rope of the 
L lo y d ’s tug parted, the E z a rd ia n  s engines were at 
once put fu ll speed astern, her helm was put hard- 
a-port, and three Bhort blasts were given. Three 
sets of three short blasts were then heard from 
the L lo y d , bu t she came on at great speed and 
w ith  her starboard bow abaft the break of the 
forecastle deck she struck the stem of the E z a r
d ia n  a heavy blow, doing damage.

Those on the E z a rd ia n  charged those on the 
L lo y d  w ith  not keeping a good look-out; w ith 
neglecting to keep to her own starboard side of 
the channel; w ith neglecting to keep clear of the 
E z a rd ia n ; w ith going at an immoderate speed; 
w ith neglecting to ease, stop, or reverse her 
engines; and w ith  neglecting to pass port to port.

The follow ing Humber Rules 1910 were re
ferred to during the course of the case:

4. A ll  vessels w h ile  na v ig a ting  or anchored or moored 
in  the  r iv e r  sha ll observe and obey the  R egulations 
fo r  P reventing  Collis ions a t Sea (here inafter re ferred to  
as “  the General R egulations ” )  made in  pursuance of 
and fo r  the  tim e  be ing in  force under the M erchan t 
Shipping A c t 1894 or any subsisting s ta tu to ry  m odifica
t io n  thereof, w ith  the exceptions and add itions made in  
the  fo llo w in g  ru les :

14. W hen a steam vessel is  commencing to  tu rn  
round or fo r  any reason is  n o t under command and 
cannot ge t ou t o f the w ay o f an approaching vessel she 
sha ll s ig n ify  the same b y  fo u r Bhort b lasts o f the  steam 
w h is tle  in  ra p id  succession, and i t  sha ll thereupon be 
the d u ty  o f the  approaching vessel to  keep ou t of the 
w ay of the  steam vessel so situated. A steam vessel 
commencing to  tu rn  round sha ll im m edia te ly  before 
g iv in g  the s igna l re ferred to  in  th is  ru le  ind ica te  the 
d ire c tion  in  w h ich  she proposes to  tu rn  by  sounding the 
one sho rt b las t o r tw o  sho rt b lasts prescribed by 
a r t. 28 o f the  General Regulations. A  vessel no t
under command sha ll as speedily as possible get fore 
and a ft the  r iv e r  head to  tide  and under command. I f  
a sa iling  vessel o r any o ther c ra ft  in  tow  is  situa ted as 
above mentioned the  said w h is tle  signals sha ll be made 
by the  tug .

22. A vessel sha ll bo navigated w ith  care and caution 
and a t such a speed and in  Buch a manner as no t to  
endanger the lives  o r cause in ju ry  to  persons or invo lve  
r is k  o f oo llis ion by causing a sw ell o r endanger the 
safe ty o f o the r vessels o r moorings o r cause damage 
thereto  or to  the  r iv e r  banks. Special care and oaution 
sha ll be used in  n a v ig a ting  such vessel where there is 
m uch tra ffic  and when passing vessels employed in  
dredging or rem oving sunken vessels o r o ther obstruo-

I tions. I f  the  safe ty o f any vessel o r moorings is 
endangered or damage is  caused the reto  or to  the r iv e r 
banks by a passing steam vessel, the onus sha ll lie  upon



604 MARITIME LAW CASES.

T h e  E z a r d ia n . [Adm.A d m .]

the  m aster or owner o t such vessel to  show th a t she was 
navigated w ith  care and cau tion and a t such a speed 
and in  such a manner as d irected b y  these ru les.

The follow ing Humber By-laws 1910 were also 
referred to :

7. A  vessel (except dumb c ra ft)  w h ile  under way 
sha ll be manned by a com petent master, and i f  over 
10 tons burden sha ll also have a suffic ient num ber o f 
able-bodied and experienced men and sha ll a t a l l  tim es 
have a good and effic ient look-out.

8. A  vessel-(except c ra ft under 10 tons measurement 
and dumb c ra ft  be ing tow ed from  dock to  dock o r to  
and from  the  dredging or depositing grounds) sha ll keep 
an anchor and cable ready fo r  le tt in g  go in  case of 
emergency, and any vessel s lipp ing  or p a rtin g  from  her 
anchor sha ll when practicab le  leave a buoy to  m a rk  its  
position.

The following collision regulations were also 
referred to :

25. In  na rrow  channels every steam vessel sha ll, when 
i t  is  safe and practicab le , keep to  th a t side o f the fa i r 
way o r m id-channel w h ich  lies  on the  starboard side o f 
sue)} vessel.

27. In  obeying and constru ing  these ru les, due rogard 
sha ll be had to  a ll dangers o f nav iga tion  and co llis ion, 
and to  any special circum stances w h ich  may render a 
departure fro m  the  above ru les necessary in  order to  
avo id  im m ediate danger.

28. The words “  sho rt b las t ”  used in  th is  a rtic le  sha ll 
mean a b las t o f about one second’ s du ra tion . W hen 
vessels are in  s igh t o f one another, a steam vessel under 
way, in  ta k in g  any course authorised or required by  these 
ru les, sha ll ind ica te  th a t course b y  the fo llow in g  signals 
on her w h is tle  or siren, v iz . : One short b las t to  mean, 
“  I  am d ire c ting  m y course to  sta rboard .”  Tw o short 
b lasts to  mean, “ I  am d ire c ting  m y course to  p o r t.”  
Three sho rt b lasts to  mean, “  M y  engines are going fu l l  
speed astern.”

29. N o th in g  in  these ru les sha ll exonerate any vessel, 
or the  owner, o r m aster, o r crew thereof, from  the con
sequences o f any neglect to  ca rry  lig h ts  or signals, or 
o f any neglect to  keep a proper look-out, or o f the 
neglect o f any precaution whioh may be required by  the 
o rd ina ry  p ractice o f ' seamen, or b y  the  special c ircum 
stances of the  case.

B a tte n , K.O. and H . G. S. D um as  fo r the 
pla intiffs.—The E za rd ia n , having the tide against 
her, should have waited above the bend to give 
the vessel coming w ith the tide an opportunity to 
round the bend :

The Talabot, 6 Asp. M ar. La w  Cas. 602 (1890); 
63 L .-T . Rep. 812 ; 15 P. D iv . 194.

The evidence shows tha t the eddy tide is well 
known, and may have an effect on vessels going 
w ith it .  The evidence of the p ilo t on the -L loyd , 
is not to  be trusted. He gave his evidence to the 
solicitor fo r the E z a rd ia n , and refused to give 
any evidence to the plaintiffs.

Bateson, K.C. and J. B . A s p in a ll fo r the defen
dants.—The L lo y d  is found on the wrong side of 
the river, and she is to blame fo r th a t; she ported 
too late and shot across the river. I t  is no excuse 
to say tha t nothing more could be done. I f  the 
vessel coming up is so b u ilt tha t she cannot 
navigate w ith  one tug, she should employ two. 
That k ind of excuse has not availed vessels when 
they have alleged that they could not go more 
slowly in  a fog :

The Cam pania, 9 Asp. M ar. Law  Cas. 177 ; 84 L . T, 
Rep. 673 ; (1901) P. 289.

The L lo y d  broke rule 14 of the Humber Rules
1910. There is no rule tha t vessels should wait 
above the bend. The action of the p ilo t on the

L lo y d  showb tha t he acted too late. [ B a r g r a v b  
D e a n e , J.—I  do not th ink  much reliance can be 
placed on his evidence.] The E z a rd ia n  was not 
to blame. She was on her r igh t side. She had 
reduced her speed, and, on hearing the port-helm 
signal of the L lo y d , thought she would safely pass 
port to  port. The cause of the collision was the 
L lo y d  porting too late, and she should have 
reversed sooner when she found she was in a 
difficulty.

B a r g r a v e  D e a n e , J.—I  have no doubt at all 
about th is case. The real point in  the case is 
whether th is is a dangerous place where the 
collision occurred, and on the one side the 
witnesses called by counsel fo r tbe defendants 
a ll say there is no danger at all about i t ; bu t I  do 
not know why these Goole ships are constructed 
with extra big rudders i f  there is nothing diffi
cu lt about the navigation, or why i t  should be 
suggested tha t foreign vessels coming up without 
them must take the risk. W hat is the fact ? 
Here is a place where the channel is constantly 
shifting, and there is a point, a lit t le  lower down 
the river, called W h itton  Ness, and the tide that 
comet up strikes W h itton  Ness, and sometines 
there is a channel which runs off to  the north, 
r ig h t to  the north shore, and then runs down 
again to the south shore—sometimes i t  goes 
stra ight along the south side, and sometimes i t  
runs up to the noi'th and then sharp down to the 
south; but whichever way i t  goes there is always, 
as the master of the E z a rd ia n  says, a swatch
way running along the south shore between 
W hitton  Ness and the mouth of the Trent. Of 
course, when i t  is low water there is less water 
going through, bu t when i t  is high water a fa ir 
amount of water goes through, and I  am told, 
not only by the witnesses called fo r the plaintiffs, 
but also by those whose knowledge is great and 
who know the actual place, tha t there is always 
an eddy of a certain strength between W hitton  
Ness and the westward, and tha t the strength of 
tha t eddy depends upon the channel. When I  am 
so advised, and when tha t advice agrees, as I  
th ink  i t  does, w ith the sworn positive evidence 
given fo r the p la intiffs in  th is case, which i,n my 
opinion is stronger evidence than the negative 
evidence of the defendants, of course I  have to 
give effect to  it,  fo r I  believe i t  to  be the tru th . 
Now, who are the people who speak about i t  ? 
F irs t of a ll there is Mummery, the master of 
the tug which was towing this German steamer. 
Mummery says th is : “  The L lo y d  steered well. 
She was laden, and. she wanted help when 
crossing the tide ” —that is what he was there for. 
“  When she came to th is place she would not come 
round. The flood tide caught the port quarter 
while the head of the L lo y d  was in  the slack. I t  
is not safe to try  to pass at tha t place. Down
ward bound vessels must w ait fo r upcoming ones 
to round. That is the custom in  the river.”  Here 
is a man working every day in  th is river, and that 
is what he says. The next witness is Smith, chief 
officer of the Hessle, a vessel which passed the 
L lo y d  on the port bow. He says: “ We had 
rounded No. 3 buoy, and her tug was ju s t above 
the float. There is a slack above No. 3 buoy which 
would affect a vessel coming up. A  vessel is liable 
to sheer and run head firs t on to the shore, and i t  
is not prudent to pass a vessel there. There is no 
d ifficu lty in  a vessel going down stopping above 
the spot in  question. The collision was caused by
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the E z a rd ia n  overhauling and passing the Argos  
in  the slack tide. The L lo y d  appeared to be going 
to the southward when we passed her and i f  we 
had been a lit t le  la ter she would have h it  us.”  
That is the chief officer of the Hessle, and I  shall 
presently read what the master of the Hessle says 
in  contradiction of the chief officer. Then there 
is the mate of the lightship. He said : “  There 
is a slack tide at the place. I  have known vessels 
refuse to answer the ir helms there. The 
peculiarity of the tideway there is well known and 
downcoming steamers should ease down and not 
pass upcoming vessels there. I t  is the worst 
place in  the river.”  Then M r. Barley, superinten
dent of the Upper Humber Conservancy Board, 
said: “  There is an eddy between the green lig h t 
je tty  and the W h itton  Je tty , which results in  
some vessels fa iling  to recover themselves and 
they may go ashore. They w ill not answer 
the ir port helm. This is a difficu lty well known 
to a ll the pilots and navigators, and any vessel 
coming down and meeting another about No. 3 
buoy should ease down and not pass her there.”  
Then there is Thomson, a licensed p ilo t fo r the 
Upper Humber, and he says : “  I  have had fifteen 
years’ experience up and down the river, and I  was 
navigating a vessel on tha t very day. I t  is always 
dangerous to pass another vessel there, and I  ease 
up and le t the other vessel pass. Other vessels 
have eased up fo r me. I  have known vessels go 
ashore there.”  Those are witnesses called on 
behalf of the plaintiffs. As against those witnesses 
we have George, the p ilo t of the L lo y d . I  have 
already said tha t the opinion of the court is tha t 
he is an absolutely untrustworthy witness. I  do 
not believe his evidence on a great number of 
points, and as I  do not believe his evidence on a 
great number of points I  am not going to take 
his evidence on any point as being of any 
value; he says that the collision was not due 
to an eddy; that the tide had nothing to do 
w ith  i t ; there was no eddy, and i t  was not a 
dangerous place, and vessels did not come into 
collision there or run ashore. He said : “  I  never 
slow down, and I  know of no practice which would 
require the E z a rd ia n  to wait, and I  have been a p ilo t 
fo r four and a ha lf years.”  He is called by the 
defendants, and he goes to tha t length. Then 
Captain Collier, master of the E z a rd ia n , says i t  
was not a dangerous spot in  which to meet a vessel; 
tha t there is no eddy there, but there is a slack, 
and that you get a stronger tide on the bow, in 
the slack, than on the stern, and tha t i t  assists her 
helm in  pu tting  the bow to starboard. Then he says 
there is this swatch-way. M r. Sherwood, chief 
officer of the E za rd ia n , says there was no danger 
tha t she (the L lo y d )  would not answer her helm ; 
tha t there was no eddy and no slack ; and “  I  did 
not ease down to give the L lo y d  more room.”  
That last statement is in  direct contradiction 
to the evidence of the other officers of the 
E z a rd ia n  on tha t point, and I  do not know 
what becomes of the point made by counsel 
fo r the defendants about this. The second 
officer sa id : “ Our engines were stopped fo r 
the L lo y d  before she blew her one blast. I t  was 
to let her come round.”  I  th ink  I  know where 
the tru th  is. Then there is Mr. W alker, the 
master of the Hessle. He says he holds a master's 
certificate and a p ilo t’s licence, and tha t he knows 
the river very well. He says there is an eddy 
near No. 3 float early on the flood, and less at

[ A d m .

ha lf flood, and so o n ; and tha t i t  is worse when 
the channel is near W h itton  Jetty. He says he 
remembers how i t  was at the time of the collision, 
and tha t he is sure there was no eddy there at 
tha t time, and i t  was quite Bafe fo r him to pass a 
laden sailing ship, coming up on the flood, at tha t 
place. He added : “  I  have known i t  dangerous 
there, but tha t would be half an hour before high 
water.”  This collision happened in  the last 
quarter of the flood. Now, that is the evidence, 
and upon the face of tha t evidence, even i f  I  had 
not got the valuable advice which I  have on my 
r ig h t hand, I  should have no hesitation in  saying 
tha t the evidence satisfies me this was a dangerous 
place at the time, and tha t i t  was the duty— 
whether there is a custom or practice I  do not 
care, but I  th ink  there is a practice—i t  was the 
duty of the E z a rd ia n , going down and seeing 
th is heavily-laden vessel coming up on the flood, 
to have eased down before the vessel had got in to 
the place of difficulty. Instead of doing that, 
th is vessel, the E za rd ia n , started aB the rearmost 
vessel of a ll from  B lackto ft, five or six miles 
away, w ith the Argos  in  front. The Argos slowed 
down to do the very th ing which the E z a rd ia n  
ought to  have done, but instead of Blowing down 
the E z a rd ia n  goes past the Argos and runs on and 
puts herself in to th is place where difficu lty m ight 
occur and did happen. I  th ink  tha t was 
extremely bad seamanship, and I  th ink the 
master of the E z a rd ia n , professing to be a 
pilot, must have known the difficu lty of tha t 
particular place and he was bound to take the 
precaution which, I  believe, the Argos  did take 
— though there is no evidence of it. That fact 
in  itse lf ought to have been a warning to him. 
W hat I  find w ith  regard to th is place is this, 
and i t  is the advice given to me. I  believe 
there is always an eddy above and west of 
W h itton  Ness during the flood stream. The 
nearer the bend in  the channel marked by No. 3 
float happens to be to W h itton  Ness, the greater 
must be the effect of this eddy on vessels nego
tia ting  the bend. On the other hand, when the 
channel between the Upper W h itton  L ightsh ip  
and No. 3 float happens to be well to the west, 
as at the time of th is collision, and trending 
more or less across the general direction of the 
flood Btream, the greater the d ifficulty of round
ing No. 3 float, and the probably greater risk 
of a vessel fa iling  to answer her port helm and 
running across the channel on to the Plumb, 
when she enters the slack. That I  believe to be 
the true condition of things at the place. I  do 
not th ink  i t  very much matters how the channel 
is, unless there is only one channel, which runs 
along the south shore and nothing at a ll to the 
northward. Then, perhaps, you would not have 
cross streams; but whenever there are cross 
streams meeting at th is place on the flood tide, 
then this extra precaution should be taken. I  
am not laying down a general rule, but merely 
saying why I  th ink  th is extra precaution should 
be taken whenever there is, as on this occasion, 
a double stream meeting at No. 3 float. I t  is 
said tha t blame is also attachable to the L lo y d  
because of bad navigation; in  other word#, tha t 
the p ilo t is to blame. I  do not myself find tha t 
tha t is established. I t  is said tha t the L lo y d  
ought to  have ported before she oame to No. 3 
float. I  do not th ink  she could. In  my opinion 
she was hampered by four vessels which took the
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Hsk and passed up so as to reach and pass her 
before she got to  the No. 3 float. As those vessels 
passed she had to keep to the starboard side of 
the channel, and she had to remember tha t she 
Was crossing the flood tide w ith the tide on her 
port bow, setting her to  the westward. That 
was a very awkward position. Again, she had a 
tug  ahead, and d irectly she ported her helm her 
tug  would have to get out on the starboard bow 
and tow to starboard. She could not put the tug 
out u n til she had cleared the float, and the evi
dence satisfies me that, as soon as the tug cleared 
the float, the tug  got out as soon as she possibly 
could on the starboard bow. Then i t  is said that 
the speed of the L lo y d  is a matter of blame. Once 
she got the tug out on the starboard bow she 
could not go fast. She would have overrun the 
tug  and she was obliged to adopt the speed of 
the tug. As i t  was the tug nearly got girted. 
The collision was entirely caused by the E z a rd ia n  
being in  tha t place where Bhe had no r ig h t to  be. 
The fact tha t the L lo y d  was sunk shows, i f  any
th ing, tha t there was speed on the E za rd ia n . I  
th ink  the E z a rd ia n  is alone to blame. Counsel 
fo r the defendants said something about blowing 
four short blasts. I  do not th in k  there was time 
to  blow four short blasts. She was going ahead, 
hoping the tug  would pu ll her round u n til the 
rope broke, and then I  th ink  the tim e was too 
short.

Solicitors fo r the pla intiffs, Stokes and Stokes.
Solicitors fo r the defendants, P r itc h a rd s  and 

Sons, fo r A . M . Jackson , H u ll.

Jan . 26, 27, and  Feb. 8, 1911.
(Before B akgrave  D e a n e , J. and E lder 

Brethren.)
T h e  H u n tsm a n , (a)

C o llis io n — C rossing ships— D u ty  to give w a y— 
D u ty  to keep course a nd  speed— D u ty  to take 
a c tio n  to a ve rt c o llis io n — Test to be a p p lie d  w ith  
re g a rd  to the fu lf i lm e n t  o f  the d u ty — C o llis io n  
R egu la tions  1897, oris. 19, 21, 22, 23, 27, 28. 

W here a sh ip  is  bound u n d e r a rt. 21 o f  the 
regu la tions  to keep her course and  speed, but i t  
becomes necessary f o r  her u n d e r the note to th a t 
a rtic le  to take such ac tion  as w i l l  best a id  to 
a v e rt co llis ion , some la t itu d e  m ust be a llow ed to 
an  officer in  charge o f  her, who is  c a re fu lly  
w a tch in g  the movements o f  the sh ip  w h ich  has to 
keep ou t o f  the w ay , in  d e te rm in in g  when he 
ought to take action. I t  ought not to be made a 
c o m p la in t aga in s t h im  th a t he w a ited  too long  
before a c tin g  o r acted too soon.

D amage a c t io n .
The p la in tiffs  were the owners of the steamship 

Rameses ; the defendants and counter-claimants 
were the owners of the steamship H un tsm an .

The case made by the p la in tiffs was that 
shortly before 1.9 a.m. on the 27th Sept. 1910 the 
Rameses, a screw steamship of 2490 tons gross 
and 1585 tons net register, whilst bound in  ballast 
from  Alexandria to Constantinople, manned by 
a crew of forty-one hands a ll told, was in about 
la titude 32° 16' N . and longitude 29° 16' E. The 
weather was fine and clear and the wind a fresh 
breeze from  about N . by W . The Rameses was 
on a course of N . 26° W . magnetic, and w ith

(a) Reported by L . F. 0 . D a b b y , Esq , Barrister-cl-I.aw .

engines working at fu ll speed was making about 
ten knots. The regulation under-way lights were 
being duly exhibited and were burning brightly, 
and a good look-out was being kept. In  these 
circumstances the two masthead lights of the 
H u n ts m a n  were seen about six or seven miles o ff, 
bearing about two or three points on the port 
bow. La te r on the green lig h t came in to  view. 
The Rameses kept her course and speed, but the 
H u n tsm a n  came on and did not appear to be 
taking any measures to keep out of the way. 
Shortly before the collision the engines of the 
Rameses were slowed and a long blast was sounded 
to a ttract the attention of those on board the 
H un tsm an , and shortly afterwards the engines of 
the Rameses were pu t fu l l  Bpeed astern and three 
short blasts were sounded, but the H u n tsm a n  
continued to come on at high speed, apparently 
attempting to cross ahead of the Rameses, and, 
swinging under a starboard helm, w ith her star
board side about abreast of No. 2 hatch, struck 
the stem of the Rameses a very heavy blow, doing 
considerable damage.

Those on the Rameses charged those on the 
H u n ts m a n  w ith having a bad look-ou t; w ith not 
keeping clear ; w ith attem pting to cross ahead ; 
w ith not easing, stopping, or reversing her engines 
in  due time or at a ll; w ith starboarding; and 
w ith not indicating the ir course by sound signals.

The case made by the defendants and counter
claimants was tha t the H u n tsm a n , o f 7460 tons 
gross and 4828 tons register, while on a voyage 
from Liverpool to Calcutta with a general cargo, 
and manned by a crew of eitrhty-two hands all 
told, was in  about latitude 32° 15' N . and longi
tude 29° 26' E. The weather was fine and clear, 
bu t dark, and the wind was a lig h t breeze from 
the N .W . The H u n tsm a n  was on a course of 
S. 74° E. magnetic, and w ith engines working at 
fu l l  speed was making about eleven to twelve 
knots. The regulation under-way lights were 
being duly exhibited and were burning brightly, 
and a good look-out was being kept. In  these 
circumstances those on board the H u n tsm an  saw 
the masthead lig h t of the Rameses about two 
and a quarter points on the starboard bow of 
the H u n tsm an  about four to five miles off. 
Later on the second masthead lig h t and red ligh t 
and the Morse signalling lig h t of the Rameses 
came in to  view. As the Rameses drew a ft and 
the vessels approached nearer, the helm of the 
H u n tsm a n  was starboarded as a measure of pre
caution. The Rameses was then in  a position to 
pass clear under the stern of the H untsm an. The 
Rameses, however, ported her helm and sounded 
one short blast, and thereby caused danger of 
collision. The engines of the H u n tsm a n  were 
immediately pu t fu ll speed astern and three 
short blasts were sounded, and, w ith her helm 
steady starboard, the H u n tsm a n  continued revers
ing her engines. Three short blasts were sounded 
by the Rameses, but, coming on at high speed and 
swinging under a port helm, the Rameses w ith her 
port bow struck the starboard side of the H u n ts 
m an  about abreast of the fore rigg ing a very 
heavy blow, doing serious damage.

Those on the H u n ts m a n  charged those on the 
Rameses w ith having a bad look-out; w ith not 
keeping the ir course; w ith improperly porting ; 
w ith fa iling  to indicate the ir course by whistle 
signal; w ith giving misleading signals ; and w ith 
no t easing, stopping, or reversing the ir engines.
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The follow ing collision regulations were referred 
to during the course of the case :

A r t .  19. W hen tw o  steam vessels are crossing, so as 
to  invo lve  r is k  o f co llis ion, the  vessel w hich has the 
other on her own starboard side sha ll keep ou t o f the 
w ay o f the other.

A r t .  21. W here by  any o f these ru les one o f tw o 
vessels is  to  keep ou t o f the  way, the o the r sha ll keep 
her course and speed. Note.— W hen, in  consequence 
o f th ic k  w eather o r o the r oauses, such vessel finds 
herse lf so dose th a t co llis ion  cannot be avoided by the 
action  o f the g iv ing -w ay vessel alone, she also sha ll 
take  such action as w i l l  best aid to  ave rt co llis ion.

A r t .  22. E ve ry  vessel w hich is d irected by  these rules 
to  keep o u t o f the w ay o f another vessel sha ll, i f  the 
circumstanoes o f the case ad m it, avoid crossing ahead 
o f the other.

A r t .  23. E ve ry  steam vessel w hich is d irected by 
these ru les to  keep ou t o f the way o f another vessel 
sha ll, on approaching her, i f  necessary, slacken her 
speed or stop or reverse.

A r t .  27. In  obeying and constru ing  these ru les, due 
regard sha ll be had to  a ll dangers o f nav iga tion  and 
co llis ion, and to  any special circum stances w hich may 
render a departure fro m  the above ru les neoessary in  
order to  avo id im m ediate danger.

A r t .  28. The words “  sho rt b las t ”  used in  th is  
a rtic le  sha ll mean a b la s t o f about one second’ s du ra 
tion . W hen vessels are in  s ig h t o f one another, a 
steam vessel under way, in  ta k in g  any course authorised 
o r required by these ru les, sha ll ind ica te  th a t course by  
the  fo llow in g  signals on her w h is tle  o r s iren— v iz . : One 
short b las t to  mean, “  I  am d ire c ting  m y course to 
s tarboard.”  Two short b lasts to  mean, “  I  am d ire c ting  
m y course to  p o rt.”  Three sho rt blasts to  mean, “  M y  
engines are going fu l l  speed astern.”

The action was tried on the 26th and 27th Jan.
A s p in a ll, K .C . and C. R . D u n lo p  fo r the plain

tiffs, the owners of the Rameses.—The H u n tsm a n  
is clearly to blame fo r the collision. She attempted 
to cross ahead, and those on board her failed to 
indicate the ir course by whistle signal when they 
starboarded, and did not immediately sound a 
whistle signal when they reversed their engines. 
The Rameses is not to blame. She kept her course 
and speed u n til in  accordance w ith the note to 
art. 21 i t  became necessary fo r her to act, and 
then she slowed and reversed.

L a in g , K .C . and A. R . K ennedy  fo r the defen
dants, the owners of the H u n ts m a n .— The Rameses 
is to  blame fo r porting. I t  is dear she ported, for 
she sounded a port-helm signal, although those on 
board her now wish i t  to be thought tha t the short 
blast was a long warning blast. There was no 
po in t in  a long warning blast, fo r those on the 
Rameses knew tha t they had been seen, fo r the 
vessels were signalling to one another by Morse 
code u n til shortly before the collision. Further, 
those on the Rameses did not keep the ir speed. 
The officer in charge did not obey art. 21 and the 
note to tha t article. I f  the Rameses had dmie 
nothing she would have crossed ahead of the 
H u n tsm a n , and she ought to have done nothing ; 
but, i f  the time had arrived at which she should 
have done something, she should have reversed at 
once. I f  she had reversed when she slowed there 
would have been no collision.

A s p in a ll, K .C . in reply.—The defendants in  
the ir pleadings allege and complain tha t the 
Rameses ported and did not ease, stop, or reverse 
the ir engines. They now wish to alter the ir case 
and say tha t the Rameses d id ease her speed and 
was wrong in  doing so. This point as to the

speed which they now endeavour to make is im 
portant i f  the story of the Rameses as to no t 
porting is accepted, fo r the defendants realise 
tha t i f  the Rameses did no t port and the defen
dants’ allegation tha t the Rameses approached 
at high speed is accepted, i t  tends to show tha t 
the Rameses obeyed art. 21. The statement of 
claim states tha t the Rameses slowed, but the 
defence makes no complaint of th a t ; so th is point 
is an afterthought. The officer in  charge was in  
a position of d ifficulty ; some la titude should be 
allowed him, fo r he was placed in  a difficu lty by 
the wrong manoeuvres of the other ship :

The A lb ino, 10 Asp. Mar. Law Cas. 365 ; 96 L. T .
Rep. 335 ; (1907) A . C. 193;

The Ranza, 79 L . J . 21, Adm . (n).

Judgment was reserved and was delivered on 
the 8th Feb.

B argrave D ea n e , J.—In  th is case a collision 
took place in the Mediterranean to the northward 
of Alexandria, between the Rameses, a steam
ship of 2490 tons gross, bound in ballast from 
Alexandria to Constantinople, and the H untsm an , 
a vessel of 7460 tons gross, bound from Liverpool 
to Calcutta, v ia  the Suez Canal. The collision 
took place a lit t le  after one o’clock on the morning 
of the 27th Sept, last, the two vessels being on 
crossing courses, the Rameses heading N. 26° W . 
and the H u n tsm an  S. 74° E. The case is one of 
the stand on and keep out of the way cases, 
because the H u n tsm an  had the Rameses on the 
starboard side; and the firs t question, of course, 
which occurs to one is why was there a collision, 
when the H u n tsm a n  was the giving-way ship and 
had to keep out of the way of the Rameses ? I  
have no hesitation in  saying tha t the H u n ts m a n  
was to blame fo r th is collision. There are many 
reasons fo r it. F irs t of all, she did not keep out 
of the way ; secondly, when she altered her course 
by starboarding her helm she blew no blast; and1, 
th ird ly , when she reversed her engines she blew 
no blast t i l l  some time la ’ er. I  am of opinion- 
tha t the second officer of the H un tsm an , who was 
in charge at the time, was not keeping an obser
vation, as he ought to have done, upon the 
Rameses, but his attention was diverted at the 
material time away from the Rameses, and he was 
attending more to the Moïse signalling going on 
between his vessel and the Rameses when really 
he ought to have attended to the movements of 
the Rameses. I  th ink  the evidence of that officer 
condemns him throughout. I t  was his duty, 
instead of try ing  to pass ahead of th is vessel, to 
pass under her stern, and when he altered his 
helm and speed he blew no signals. The result 
was tha t he came into collision. B u t tha t does 
not conclude the case, because i t  is said in the 
pleadings tha t the Rameses is also to blame. In  
considering whether or not. the Rameses is also to 
blame the court, has to consider the effect of 
arts. 19, 22, and 21 of the Regulations fo r Prevent
ing Collisions at Sea. A rt. 19 reads; “ When two 
steam vessels are crossing so a i to involve risk of 
collision, the vessel which h*s the other on her 
own starboard side shall keep out of the way of 
the other.”  A rt. 22 reads; “  Every vessel which 
is directed by these rules to keep out of the way 
of another vessel shall, i f  the circumstances of 
the case admit, avoid crossing ahead of the other. ’ 
A rt. 21 reads : “  Where by any of these rules one 
of two vessels is to keep out of the way, the other
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shall keep her course and speed ”  ; and the note 
to  th is article refers to arts. 27 and 29, which I  
w ill call fo r convenience the rules which im port 
general good seamanship. I t  was undoubtedly 
the duty of the Bameses to keep her course and 
speed. She says she did keep her course. She 
admits tha t she did not keep her speed. I t  is 
strange to find tha t the pleadings of the defen
dants say and complain tha t she did not keep 
her course, and further complain that she did keep 
her speed. Upon these two issues I  find tha t she 
did keep her course and tha t though by reversing 
her engines when the collision was inevitable her 
head no doubt went off to starboard a tr if le  before 
the actual contact, her helm was never in  fact 
ported, nor did she give a short blast on her 
piren to suggest tha t Bhe was directing her 
course to starboard. I  accept the evidence 
from  the Bameses on tha t point. I  was satis
fied tha t her witnesses were speaking the tru th . 
On the other hand, the witnesses from the H u n ts 
m an  were less satisfactory—they may also be 
mistaken. They say tha t they saw the course of 
the Bameses seemed to alter to  starboard, and 
they assumed from tha t tha t she had ported, and 
they believe tha t she had given the appropriate 
one-blast signal. A fte r seeing and hearing the 
witnesses on both sides, I  have come to the con- 
elusion tha t the real tru th  on this point comes 
from  the Bameses. As to the question of speed, 
I  have had more difficulty. I t  is perfectly plain 
tha t the defendants orig ina lly  never intended to 
suggest tha t the Bameses did not keep her speed. 
The p la in tiffs in  the th ird  paragraph of their 
statement of claim say tha t the Bameses kept her 
course and speed u n til shortly before the co lli
sion when her engines were slowed and a long 
blast was sounded to a ttract the attention of 
those on board the H un tsm an , and tha t shortly 
afterwards the engines were pu t fu ll speed astern 
and three blasts were sounded. In  the ir statement 
of defence the defendants adm it that three short 
blasts were sounded by the Bameses, but in  par 4, 
in  which the defendants give the grounds of 
complaint against the navigation of the Bameses 
I  find (E) giving misleading sound signals, ( r )  
not easing, stopping, or reversing the engines in 
due time or a t all. Now, i t  is said : Your fau lt 
was tha t you  did stop when you ought not to have 
done so, and you never reversed and yet gave a 
misleading three-blast signal.

Upon this question as to altering her speed by a 
vessel whose duty i t  is to keep i t  under a rt 21, i t  
is almost impossible to lay down any fixed rule. 
Good seamanship requires tha t in any case a time 
may come when the course or speed or both of a 
stand-on ship may and ought to be altered. The 
difficu lty in  such a case is to decide at what 
exact time such alteration not only may be 
but ought to be made. I t  is impossible, mathe
matically speaking, to fix  tha t tim e—various 
ingredients come in to  the matter—the lig h t 
or clearness of the atmosphere by which a 
fa ir  -judgment of distances may be formed— 
the speed and course of the other vessel from 
which an accurate estimate may be formed of 
the point where the two intersecting courses w ill 
meet i f  both vessels continue the ir course and

speed—and the fu rthe r almost insuperable d iffi
cu lty  of detecting, as in  th is case, at one o’clock 
in  the morning, the precise moment when the 
giving-way vessel may be altering her course and 
the precise moment when i f  she does not alter her 
course a prudent officer in  charge of the stand-on 
vessel feels i t  to be his duty to do something, and 
i f  something what that something is to be. The 
burden of taking action and departing from the 
rule is cast upon tha t officer, who has to determine 
when tha t point of departure ought to occur. I t  
must not be pressed too severely in  any case. I f  
the officer is carefully watching the movements of 
the other vessel and endeavouring to do his best 
to judge when the time shall arrive fo r him to 
act, i t  ought not to  be made a complaint against 
him  tha t he waited too long or he acted too soon. 
I f  he acts too soon he may disconcert any action 
which the other vessel may be about to take to 
avoid his vessel. I t  is d ifficu lt to determine the 
critica l moment, and some latitude must be 
allowed to the officer of a stand-on ship who is 
clearly doing his utmost in  a position of difficulty 
caused by bad navigation by those in  charge of a 
giving-way ship. I  have already said that I  am 
unable to accept the evidence from the second 
officer and others on board the H u n tsm a n  as 
trustw orthy. There was a manifest error of judg
ment as to the place in  the intersecting courses 
where the vessels would relatively pass each 
other, w ith the result tha t instead of po rt
ing and passing under the stern of the 
Bameses the H u n tsm a n  kept her course 
and so did not keep clear of the Bameses. 
W ith  regard to the evidence from the Bameses, 
i t  is clear, I  th ink, tha t the chief officer, who was 
in  charge at the time, believed tha t the H untsm an  
would eventually port, but as she kept on without 
porting and w ithout obeying rule 22 he slowed his 
engines in  order that, as he said, he m ight keep 
his vessel under command and go either ahead 
or astern more easily than i f  he was keeping the 
engines fu ll speed ahead. He thought that at 
any moment the H u n tsm a n  m ight port, and that 
i f  so he could go ahead w ith  his engines and get 
out of the way ; but tha t i f  the H u n tsm a n  kept on 
then by slowing he thought he would be able to 
get reversed way upon his ship sooner and so 
avoid the collision. In  my opinion, i f  he had not 
slowed his engines in  a ll probability he would 
have been cut in  two by th is big ship instead ot 
h ittin g  her amidships on the starboard side. I  
th ink  the conduct of the officer of the Bameses 
was not blameworthy, but tha t he did the best 
he could in  extremely d ifficu lt circumstances, and 
tha t the collision was fa r less serious than i t  would 
have been i f  he had kept his speed w ithout slowing- 
Otherwise he did everything tha t was righ t. He 
blew the necessary signals and kept his course, the 
only variation of course being by the head fa lling 
off when the engines were reversed. I  th ink the 
H u n tsm a n  is alone to blame.
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